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~ 

LC0609.01 

4 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS RELATING TO DOMESTIC 

5 VIOLENCE; ELIMINATING FILING FEES FOR ORDERS OF PROTECTION; INCREASING CERTAIN FEES TO 

6 OFFSET THE ELIMINATION OF FEES; CREATING AN ACCOUNT TO HELP FUND DOMESTIC VIOLENCE 

7 SHELTERS AND CRISIS LINES; PROVIDING THAT IN PARTNER OR FAMILY MEMBER ASSAULT 

8 SITUATIONS A PEACE OFFICER MAY ARREST THE PRIMARY AGGRESSOR; PROVIDING THAT IN ANY 

9 ASSAULT AGAINST A PARTNER OR FAMILY MEMBER AN OFFENDER MUST GO TO JAIL WITHOUT BAIL; 

10 PROVIDING THAT IN A HEARING FOR AN ORDER OF PROTECTION THE VICTIM'S PAST SEXUAL 

11 HISTORY MAY NOT BE PLACED INTO EVIDENCE; PROVIDING A PRIVILEGE FOR A VICTIM OF PARTNER 

12 OR FAMILY MEMBER ASSAULT FROM DISCLOSURE OF DISCUSSIONS WITH SHELTER WORKERS AND 

13 VOLUNTEERS; CLARIFYING THAT A CONVICTION UNDER THE FORMER DOMESTIC ABUSE STATUTE IS 

14 A CONVICTION UNDER THE CURRENT PARTNER OR FAMILY MEMBER ASSAULT STATUTE; AMENDING 

15 SECTIONS25-1-201, 25-31-112, 40-15-201,40-15-202,40-15-302, 45-5-206, 46-6-311, AND46-9-302, 

16 MCA; AND PROVIDING AN EFFECTIVE DATE AND A RETROACTIVE APPLICABILITY DATE." 

17 

18 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 
) 

19 

Section 1. Section 25-1-201, MCA, is amended to read: 20 

21 "25-1-201. Fees of clerk of district court. 11) The clerk of the district court shall collect the 

22 tallowing fees: 

23 la) at the commencement of each action or proceeding, except a petition for dissolution of 

24 marriage, for a temporary order of protection, or for an order of protection, from the plaintiff or petitioner, 

25 $80; tor filing a complaint in intervention, from the intervenor, $80; for filing a petition for dissolution of 

26 marriage, a fee of ~ $150; and for filing a petition for legal separation, a fee of ~ $150; 

27 (b) from each defendant or respondent, on appearance, $60; 

28 (c) on the entry of judgment, from the prevailing party, $45; 

29 (d) for preparing copies of papers on file in the clerk's office, 50 cents per page for the first five 

30 pages of each file, per request, and 25 cents per additional page; 
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55th Legislature LC0609.01 

1 le) for each certificate, with seal, $2; 

2 If) for oath and jurat, with seal, $1; 

3 lg) for search of court records, 50 cents for each year searched, not to exceed a total of $25; 

4 lh) for filing and docketing a transcript of judgment or transcript of the docket from all other courts, 

5 the fee for entry of judgment provided for in subsection I 1) le); 

6 (i) for issuing an execution or order of sale on a foreclosure of a lien, $5; 

7 (j) for transmission of records or files or transfer of a case to another court, $5; 

8 lk) for filing and entering papers received by transfer from other courts, $10; 

9 II) for issuing a marriage license, $30; 

1 O Im) on the filing of an application for informal, formal, or supervised probate or for the appointment 

11 of a personal representative or the filing of a petition for the appointment of a guardian or conservator, from 

12 the applicant or petitioner, $70, which includes the fee for filing a will for probate; 

13 In) on the filing of the items required in 72-4-303 by a domiciliary foreign personal representative 

14 of the estate of a nonresident decedent, $55; 

15 lo) for filing a declaration of marriage without solemnization, $30; 

16 Ip) for filing a motion for substitution of a judge, $100. 

17 (2) Except as provided in subsections 13) through (8), 32% of all fees collected by the clerk of the 

18 district court must be deposited in and credited to the district court fund. If no district court fund exists, 

19 that portion of the fees must be deposited in the general fund for district court operations. The remaining 

20 portion of the fees must be remitted to the state to be deposited as provided in 19-5-404. 

21 (3) In the case of a fee collected for issuing a marriage license or filing a declaration of marriage 

22 without solemnization, $14 must be deposited in and credited to the state general fund, $6.40 must be 

23 deposited in and credited to the county general fund, and $9.60 must be remitted to the state to be 

24 deposited as provided in 19-5-404. 

25 (4) Of the fee for filing a petition for dissolution of marriage or legal separation, $40 must be 

26 deposited in the state general fund, $35 must be remitted to the state to be deposited as provided in 

27 19-5-404, $5 must be deposited in the children's trust fund account established by 41-3-702, $30 must 

28 be deposited in the partner and family member assault intervention and treatment fund established by 

29 [section 11], and $20 must be deposited in and credited to the district court fund. If no district court fund 

30 exists, the $20 must be deposited in the general fund for district court operations. 
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(5) (a) Before the percentages contained in subsection (2) are applied and the fees deposited in the 

2 district court fund or the county general fund or remitted to the state, the clerk of the district court shall 

3 deduct from the following fees the amounts indicated: 

4 (i) at the commencement of each action or proceeding and for filing a complaint in intervention as 

5 provided in subsection (1 )(a), $35; 

6 (ii) from each defendant or respondent, on appearance, as provided in subsection (1 )(b), $25; 

7 (iii) on the entry of judgment as provided in subsection (1)(c), $15; and 

8 (iv) from the applicant or petitioner, on the filing of an application for probate or for the appointment 

9 of a personal representative or on the filing of a petition for appointment of a guardian or conservator, as 

10 provided in subsection ( 1 )(m). $15. 

11 (b) The clerk of the district court shall deposit the money deducted in subsection (5)(a) in the 

12 county general fund for district court operations unless the county has a district court fund. If the county 

13 has a district court fund, the money must be deposited in that fund. 

14 (6) The fee for filing a motion for substitution of a judge as provided in subsection ( 1 )(p) must be 

15 remitted to the state to be deposited as provided in 19-5-404. 

16 17) Fees collected under subsections (1 )(d) through 11 )(i) must be deposited in the district court 

17 fund. If no district court fund exists, fees must be deposited in the general fund for district court operations. 

18 (8) The clerk of the district court shall remit to the credit of the state general fund $20 of each fee 

19 collected under the provisions of subsections ( 1 )(a) through ( 1 )(c). ( 1) Im), and ( 1) (n) to fund a portion of 

20 judicial salaries. 

21 (9) There is no fee for filing a petition for a temporary order of protection or for an order of 

22 protection under Title 40. chapter 15." 

23 

24 

25 

Section 2. Section 25-31-112, MCA, is amended to read: 

"25-31-112. Fees. ill The following is the schedule of fees~ that, except as provided in 

26 25-35-605, SRall must be paid in every civil action in a justice's court: 

27 t+Hfil ~ except as provided in subsection (2). $26 when complaint is filed, to be paid by the 

28 plaintiff; 

29 f-2+1!2.l $10 when the defendant appears, to be paid by the defendant; 

30 ~ill $10 to be paid by the prevailing party when judgment is rendered. In cases wl'lefe in which 

(Legislative 
\Servicl!S 
"s,_!!jvision 

- 3 -



55th Legislature LC0609.01 

1 judgment is entered by default, no charge except the $25 for the filing of the complaint SflaU must be made 

2 for any services, including issuing and return of execution. 

3 {4-H.QJ. $10 for all services in an action ~ in which judgment is rendered by confession; 

4 +e+M $10 for filing notice of appeal and transcript on appeal, justifying and approving undertaking 

5 on appeal, and transmitting papers to the district court with certificate. 

6 (2) There is no fee for filing a petition for a temporary order of protection or for an order of 

7 protection under Title 40, chapter 15." 

8 

9 NEW SECTION. Section 3. Temporary order or temporary injunction -- continuing effect. A 

1 O temporary order or temporary injunction issued under 40-4-121 before October 1, 1995, continues in full 

11 force and effect as provided in the order or injunction. 

12 

13 

14 

Section 4. Section 40-15-201, MCA, is amended to read: 

"40-15-201. Temporary order of protection. (1) A petitioner may seek a temporary order of 

15 protection from a court listed in 40-15-301. The petitioner shall file a sworn petition that states that the 

16 petitioner is in reasonable apprehension of bodily injury or is a victim of one of the offenses listed in 

17 40-15-102, has a relationship to the respondent if required by 40-15-102, and is in danger of harm if the 

18 court does not issue a temporary order of protection immediately. 

19 (2) Upon a review of the petition and a finding that the petitioner is in danger of harm if the court 

20 does not act immediately, the court shall issue a temporary order of protection that grants the petitioner 

21 appropriate relief. The temporary order of protection may include any or all of the following orders: 

22 (a) prohibiting the respondent from threatening to commit or committing acts of violence against 

23 the petitioner and any designated family member; 

24 (bl prohibiting the respondent from harassing, annoying, disturbing the peace of, telephoning, 

25 contacting, or otherwise communicating, directly or indirectly, with the petitioner, any named family 

26 member, any other victim of this offense, or a witness to the offense; 

27 (c) prohibiting the respondent from removing a child from the jurisdiction of the court; 

28 (d) directing the respondent to stay 1,500 feet or other appropriate distance away from the 

29 petitioner, the petitioner's residence, the school or place of employment of the petitioner, or any specified 

30 place frequented by the petitioner and by any other designated family or household member; 
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(el removing and excluding the respondent from the residence of the petitioner, regardless of 

2 ownership of the residence; 

3 (fl prohibiting the respondent from possessing or using the firearm used in the assault; 

4 (gl prohibiting the respondent from transferring, encumbering, concealing, or otherwise disposing 

5 of any property except in the usual course of business or for the necessities of life and, if so restrained, 

6 requiring the respondent to notify the petitioner, through the court, of any proposed extraordinary 

7 expenditures made after the order is issued; 

8 (hl directing the transfer of possession and use of the residence, an automobile, and other essential 

9 personal property, regardless of ownership of the residence, automobile, or essential personal property, and 

1 0 directing an appropriate law enforcement officer to accompany the petitioner to the residence to ensure that 

11 the petitioner safely obtains possession of the residence, automobile, or other essential personal property 

12 or to supervise the petitioner's or respondent's removal of %sential personal property; 

13 (il directing the respondent to complete violence counseling, which may include alcohol or chemical 

14 dependency counseling or treatment, if appropriate; 

1 5 (jl directing other relief considered necessary to provide for the safety and welfare of the petitioner 

16 or other designated family member. 

17 (3l If the petitioner has fled the parties' residence, notice of the petitioner's new residence must 

18 be withheld, except by order of the court for good cause shown. 

19 (4l The court may, without requiring prior notice to the respondent, issue an immediate temporary 

20 order of protection for up to 20 days if the court finds, on the basis of the petitione.r's sworn petition or 

21 other evidence, that harm may result to the petitioner if an order is not issued before the 20-day period for 

22 responding has elapsed. 

23 (5) There is no fee for filing a petition for a temporary order of protection or for an order of 

24 protection." 

25 

26 

27 

Section 5. Section 40-15-202, MCA, is amended to read: 

"40-15-202. Order of protection -- hearing -- evidence. 11) A hearing must be conducted within 

28 20 days from the date the court issues a temporary order of protection. At the hearing, the court shall 

29 determine whether good cause exists for the temporary order of protection to be continued, amended, or 

30 made permanent. 
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(2) The respondent may request an emergency hearing before the end of the 20-day period by filing 

2 an affidavit that demonstrates that the respondent has an urgent need for the emergency hearing. An 

3 emergency hearing must be set within 3 working days of the filing of the affidavit. 

4 (3) The order of protection may not be made mutually effective by the court. The respondent may 

5 obtain an order of protection from the petitioner only by filing an application for an order of protection and 

6 following the procedure described in this chapter. 

7 (4) (a) Except as provided in subsection (4)(b), evidence concerning a victim's sexual conduct is 

8 not admissible in a hearing under this section. 

9 (bl Evidence of a victim's past sexual conduct with the offender or evidence of specific instances 

10 of the victim's sexual activity to show the origin of semen, pregnancy, or disease may be admitted in a 

11 hearing under this section only if that sexual conduct is at issue in the hearing. 

12 (5) If a respondent proposes to offer evidence subject to subsection (4)(b), the trial judge shall 

13 order a separate hearing to determine whether the proposed evidence is admissible under subsection 

1 4 .l1liQL." 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Section 6. Section 40-15-302, MCA, is amended to read: 

"40-15-302. Appeal to district court -- order to remain in effect. ( 1) An order issued by a justice's 

court, municipal court, or city court pursuant to 40-15-201 is immediately reviewable by the district judge 

upon the filing of a notice of appeal. The district judge may affirm, dissolve, or modify an order of a 

justice's court, municipal court, or city court made pursuant to 40-15-201 or 40-15-204. 

(2) A case in which an order has been issued by a justice's court, municipal court, or city court 

pursuant to 40-15-201 or 40-1 5-204 may be removed to district court upon filing of a notice of removal. 

(3) If a temporary order of protection or an order of protection issued by a court of limited 

jurisdiction is appealed or removed to an appellate court, the order continues in full force and effect unless 

modified by the appellate court." 

Section 7. Section 45-5-206, MCA, is amended to read: 

"45-5-206. Partner or family member assault -- penalty. (1) A person commits the offense of 

29 partner or family member assault if the person: 

30 (a) purposely or knowingly causes bodily injury to a partner or family member; 
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lb) negligently causes bodily injury to a partner or family member with a weapon; or 

2 le) purposely or knowingly causes reasonable apprehension of bodily injury in a partner or family 

3 member. 

4 (2) For the purposes of Title 40, chapter 15, 46-6-311, and this section, the following definitions 

5 apply: 

6 (a) "Family member" means mothers, fathers, children, brothers, sisters, and other past or present 

7 family members of a household. These relationships include relationships created by adoption and 

8 remarriage, including stepchildren, stepparents, in-laws, and adoptive children and parents. These 

9 relationships continue regardless of the ages of the parties and whether the parties reside in the same 

1 O household. 

11 lb) "Partners" means spouses, former spouses, persons who have a child in common, and persons 

12 who have been or are currently in a dating or ongoing intil"'3te relationship with a person of the opposite 

13 sex. 

14 (3) (a) An offender convicted of partner or family member assault shall be fined an amount not less 

15 than $100 or more than $1,000 and be imprisoned in the county jail for a term not to exceed 1 year or not 

16 less than 24 hours for a first offense. An offender convicted of a second offense under this section shall 

17 be fined not less than $300 or more than $1,000 and be imprisoned in the county jail not less than 72 

18 hours or more than 1 year. Upon a first or second conviction, the offender may be ordered into 

19 misdemeanor probation as provided in 46-23-1005. On a third or subsequent conviction for partner or 

20 family member assault, the offender shall be fined not less than $500 and not more than $50,000 and be 

21 imprisoned· for a term not less than 30 days and not more than 5 years. If the term of imprisonment does 

22 not exceed 1 year, the person shall be imprisoned in the county jail. If the term of imprisonment exceeds 

23 year, the person shall be imprisoned in the state prison. 

24 (b) For the purpose of determining the number of convictions under this section, a conviction 

25 means a conviction, as defined in 45-2-101, in this state, conviction for a violation of a similar statute in 

26 another state, or a forfeiture of bail or collateral deposited to secure the defendant's appearance in court 

27 in this state or in another state for a violation of a similar statute, which forfeiture has not been vacated. 

28 A prior conviction for domestic abuse under this section is a prior conviction for purposes of subsection 

29 llii.&,_ 

30 (4) (a) An offender convicted of partner or family member assault sl=laU must be required to pay for 
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and complete a counseling assessment with a focus on violence, dangerousness, and chemical dependency. 

2 The offender shall follow through on all recommendations made by the counseling provider. The aauAselar 

3 counseling provider must be approved by the court. The counseling must include a counseling assessment 

4 and a minimum of 25 hours of counseling, in addition to the assessment. The assessment and the 

5 counseling must be: 

6 (i) with a person licensed under Title 37, chapter 17, 22, or 23; 

7 (ii) with a professional person as defined in 53-21-102; or 

8 (iii) in a specialized domestic violence intervention program. 

9 (b) The counseling provided in subsection (4)(a) must be directed to the violent conduct of the 

10 offender. Other issues indicated by the assessment may be addressed in additional counseling beyond the 

11 minimum 25 hours. Subsection (4)(a) does not prohibit the placement of the offender in other appropriate 

12 treatment if the court determines that there is no available treatment program directed to the violent 

1 3 conduct of the offender. 

14 (5) In addition to any sentence imposed under subsections (3) and (4), after determining the 

15 financial resources and future ability of the offender to pay restitution as provided for in 46-18-242, the 

16 court shall require the offender, if able, to pay the victim's reasonable actual medical, housing, wage loss, 

1 7 and counseling costs. 

18 (6) In addition to the requirements of subsection (5), if financially able, the offender 5flaU must be 

19 ordered to pay for the costs of the offender's probation, if probation is ordered by the court. 

20 (7) The court may prohibit an offender convicted under this section from possession or use of the 

21 firearm used in the assault. The court may enforce 45-8-323 if a firearm was used in the assault. 

22 (8) At the time of sentencing, the court shall provide an offender a written copy of the offender's 

23 sentence." 

24 

25 Section 8. Section 46-6-311, MCA, is amended to read: 

26 "46-6-311 . Basis for arrest without warrant -- arrest of primary aggressor. ( 1) A peace officer may 

27 arrest a person when a warrant has not been issued if the officer has probable cause to believe that the 

28 person is committing an offense or that the person has committed an offense and existing circumstances 

29 require immediate arrest. 

30 (2) J.fil The summoning of a peace officer to a place of residence by a partner or family member 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

constitutes an exigent circumstance for making an arrest. Arrest is the preferred response in partner or 

family member assault cases involving injury to the victim, use or threatened use of a weapon, violation 

of a restraining order, or other imminent danger to the victim. 

(bl If a peace officer receives a complaint of violence or threat of violence from more than one 

person who is a family member or partner, the officer shall evaluate the complaints separately to determine 

who is the primary aggressor. If, based on the officer's evaluation, the officer determines that one person 

is the primary aggressor, the officer may arrest only the primary aggressor. A determination of who the 

primary aggressor is must be based on but is not limited to the following considerations, regardless of who 

was the first aggressor: 

(i) the prior history of violence between the partners or family members, if information about the 

prior history is available to the officer; 

(ii) the relative severity of injuries received by each ;: arson;_ 

(iii) whether an act of or threat of violence was taken ir self-defense; 

liv) the relative sizes and apparent strength of each person; 

(v) the apparent fear or lack of fear between the partners or family members; and 

(vi) statements made by witnesses." 

Section 9. Section 46-9-302, MCA, is amended to read: 

"46-9-302. Bail schedule -- acceptance by peace officer. (1) A judge may establish and post a 

20 schedule of bail for offenses over which the judge has original jurisdiction. A person may not be released 

21 on bail without first appearing before the judge when the offense is any assault on a partner or family 

22 member assault, as partner or family member is defined in 45-5-206, or stalking, as defined in 45-5-220. 

23 (2) A peace officer may accept bail on behalf of a judge: 

24 (a) in accordance with the bail schedule established under subsection ( 1); or 

25 (b) whenever the warrant of arrest specifies the amount of bail. 

26 (3) Whenever a peace officer accepts bail, the officer shall give a signed receipt to the offender 

27 setting forth the bail received. The peace officer shall then deliver the bail to the judge before whom the 

28 offender is to appear, and the judge shall give a receipt to the peace officer for the bail delivered." 

29 

30 NEW SECTION. Section 10. Advocate privilege. (1) Unless a report is otherwise required by law, 
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an advocate may not, without consent of the victim, be examined as to any communication made to the 

2 advocate by a victim and may not divulge records kept during the course of providing shelter, counseling, 

3 or crisis intervention services. 

4 (21 This privilege belongs to the victim and may not be waived, except by express consent. The 

5 privilege continues even if the victim is unreachable. Consent may not be implied because the victim is a 

6 party to a divorce or custody proceeding. The privilege terminates upon the death of the victim. 

7 (31 For purposes of this section, the following definitions apply: 

8 (al "Advocate" means an employee or volunteer of a domestic violence shelter, crisis line, or 

9 victim's services provider that provides services for victims of sexual assault, stalking, or any assault on 

10 a partner or family member. 

11 (b) "Victim" means a person seeking assistance because of partner or family member assault, any 

12 sexual assault, or stalking, whether or not the victim seeks or receives services within the criminal justice 

13 system. 

14 

15 NEW SECTION, Section 11. Partner and family member assault intervention and treatment fund 

16 account. ( 1) There is a partner and family member assault intervention and treatment fund account in the 

17 state special revenue fund in the state treasury. The money in the account is allocated to the department 

18 of public health and human services to fund services to victims of partner or family member assault, as 

19 provided in subsections (2) and (3). 

20 12) The department shall distribute the money in the account, as provided in subsection 13), to 

21 agencies that provide direct services to victims of partner or family member assault, including but not 

22 limited to shelters, crisis lines, safe homes, and victim's counseling providers. A service provider is eligible 

23 to receive money under this section for services provided to a victim of partner or family member assault, 

24 whether or not the victim seeks or receives services within the criminal justice system. 

25 (3) A service provider that provides direct services to victims of partner or family member assault 

26 shall apply to the department for distribution of money under this section. The department shall evaluate 

27 a provider's eligibility to receive money under this section based on available money, the needs of the 

28 provider, whether the provider includes programs focused on prevention of partner and family member 

29 assault, the quality of services provided by the provider, the need for services in the community, and the 

30 need for improved or continuing services in the community. 
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1 NEW SECTION. Section 12. Codification instruction. ( 1) [Section 1 OJ is intended to be codified 

2 as an integral part of Title 26, chapter 1, part 8, and the provisions of Title 26, chapter 1, part 8, apply to 

3 [section 1 OJ. 

4 (2) [Section 11] is intended to be codified as an integral part of Title 40, chapter 15, part 1, and 

5 the provisions of Title 40, chapter 15, part 1, apply to [section 11 ]. 

6 

7 NEW SECTION. Section 13. Severability. If a part of [this act] is invalid, all valid parts that are 

8 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

9 applications, the part remains in effect in all valid applications that are severable from the invalid 

1 O applications. 

11 

12 NEW SECTION. Section 14. Retroactive applicabil!ty. [Section 3] applies retroactively to October 

13 1, 1995. 

14 

15 

16 

NEW SECTION. Section 15. Effective date. [This act] is effective July 1, 1997. 

-END-
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for HB0343. as introduced 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act generally revising domestic abuse laws; increasing the divorce filing and legal 
separation fees; creating a state special revenue account to help fund domestic violence 
shelters and crisis lines; and directing the Department of Public Health and Human 
Services to distribute funds in the state special revenue account to agencies that provide 
direct services to victims of domestic violence. 

ASSUMPTIONS: 
1. Current law collects $120 for dissolution of a marriage or for filing a petition for 

legal separation. 
2. This proposal would increase the filing fee for marriage dissolution or petition for 

legal separation to $150. 
3. The additional $30 in the fee would be deposited in a special revenue fund account 

and allocated to the Department of Public Health and Human Services (DPHHS) for 
intervention and treatment services to victims of partner or family member assault. 

4. DPHHS will distribute the money in the special revenue account to agencies that 
provide direct services to victims of partner or family member assault. 

5. In fiscal 1997, DPHHS contracted with 20 domestic violence service providers at an 
annual average cost of $16,000 per provider. 

6. The average number of divorces is 4,220 per year, based on calendar years 1989 
through 1995. 

7. The $30 increase in the dissolution of marriage and legal separation fees will 
result in $126,600 additional annual state special revenue. 

FISCAL IMPACT: 

Expenditures: 
Benefits 

Funding: 
State Special Revenue (02) 

Revenues: 
Increased Fee Revenue (02) 

Net Impact on Fund Balance: 
State Special Revenue (02) 

LEWIS, 

FY98 
Difference 

$126,600 

$126,600 

$126,600 

(Revenues minus expenditures) 
$0 

(Continued) 

7 

FY99 
Difference 

$126,600 

$126,600 

$126,600 

$0 

DUANE GRIMES, PRIMARY SPONSOR 
Office of Budget and Program Planning 

DATE 

Fiscal Note for HB0343, as introduced 

H& 3+~ 



Fiscal Note Request, HB0343. as introduced 
Page 2 
(continued) 

DEDICATION OF REVENUE: 

a) Are there persons or entities that benefit from this dedicated revenue that do not pay? 
(Please explain) 

Persons filing for divorce who are not victims of domestic violence would not benefit 
from this dedicated revenue. Conversely, victims of domestic violence who remain 
married may benefit from this revenue without contributing. 

bl What special information or other advantages exist as a result of using a state special 
revenue fund that could not be obtained if the revenue were allocated to the general 
fund? 

Use of a state special revenue account could ensure 
fees is used to support domestic violence programs. 
general fund, the increase in divorce fees could be 
than domestic violence. 

that the increase in divorce filing 
If the revenue is deposited to the 

appropriated for programs other 

c) Is the source of revenue relevant to current use of the funds and adequate to fund the 
program/activity that is intended? Yes __ No (if no, explain) 

To the extent that divorces may result due to domestic violence, the source of revenue 
is relevant to the use of funds. 

d) Does the need for this state special revenue provision still exist? Yes 
No (Explain) 

This bill would create a new account. 

e) Does the dedicated revenue affect the legislature's ability to scrutinize budgets, 
control expenditures, or establish priorities for state spending? (Please explain) 

All state revenue accounts may affect the legislature and executive's ability to 
scrutinize budgets, control expenditures, and establish priorities for state spending. 

fl Does the dedicated revenue fulfill a continuing, legislatively recognized need? 
(Please explain) 

g) How does the dedicated revenue provision result in accounting/auditing efficiencies or 
inefficiencies in your agency? (Please explain" Also, if the program/activity were 
general funded, could you adequately account for the program/activity?) 

No impact. 
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HOUSE BILL NO. 343 

INTRODUCED BY GRIMES, NELSON 

HB0343.02 

APPROVED BY COM 
ON JUDICIARY 

4 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS RELATING TO DOMESTIC 

5 VIOLENCE; ELIMINATING FILING FEES FOR ORDERS OF PROTECTION; INCREASING CERTAIN FILING FEES 

6 TO OFFSET Tl-IE ELIMIN/\TlmJ OF FEES; CREATING AN ACCOUNT TO HELP FUND DOMESTIC VIOLENCE 

7 SHELTERS AND CRISIS LINES; PROVIDING THAT IN PARTNER OR FAMILY MEMBER ASSAULT 

8 SITUATIONS A PEACE OFFICER MAY ARREST THE PRIMARY AGGRESSOR; PROVIDING THAT IN ANY 

9 ASSAULT AGAINST A PARTNER OR FAMILY MEMBER AN OFFENDER MUST GO TO JAIL WITHOUT BAIL: 

10 PROVIDING THAT IN A HEARING FOR AN ORDER OF PROTECTION THE VICTIM'S PAST SEXUAL 

11 HISTORY MAY NOT BE PLACED INTO EVIDENCE; PROVIDING A PRIVILEGE FOR A VICTIM OF PARTNER 

12 OR FAMILY MEMBER ASSAULT FROM DISCLOSURE OF DISCUSSIONS WITH SHELTER WORKERS AND 

13 VOLUNTEERS; CLARIFYING THAT A CONVICTION UNDER THE FORMER DOMESTIC ABUSE STATUTE IS 

14 A CONVICTION UNDER THE CURRENT PARTNER OR FAMILY MEMBER ASSAULT STATUTE; AMENDING 

15 SECTIONS25-1-201,2s 31112,40 1§ 201,40-15-202,40-15-302,45-5-206,46-6-311,AND46-9-302, 

16 MCA; AND PROVIDING AN EFFECTIVE DA TE AND A RETROACTIVE APPLICABILITY DATE." 

17 

18 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

19 

Section 1. Section 25-1-201, MCA, is amended to read: 20 

21 "25-1-201. Fees of clerk of district court. (11 The clerk of the district court shall collect the 

22 following fees: 

23 (a) at the commencement of each action or proceeding, except a petition for dissolution of 

24 marriage, for a temporary oraer of proteetion, or for an oraor of proteetion, from the plaintiff or petitioner, 

25 $80; for filing a complaint in intervention, from the intervenor, $80; for filing a petition for dissolution of 

26 marriage, a fee of -$+-2-0 $150; and for filing a petition for legal separation, a fee of -$+-2-0 $150; 

27 (bl from each defendant or respondent, on appearance, $60; 

28 (c) on the entry of judgment, from the prevailing party, $45; 

29 (d) for preparing copies of papers on file in the clerk's office, 50 cents per page for the first five 

30 pages of each file, per request, and 25 cents per additional page; 
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(el for each certificate, with seal, $2; 

2 (fl for oath and Jurat, with seal, $1; 

3 (g) for search of court records, 50 cents for each year searched, not to exceed a total of $25; 

4 (h) for filing and docketing a transcript of judgment or transcript of the docket from all other courts, 

5 the fee for entry of judgment provided for in subsection I 1 )(cl; 

6 (i) for issuing an execution or order of sale on a foreclosure of a lien, $5; 

7 (j) for transmission of records or files or transfer of a case to another court, $ 5; 

8 (kl for filing and entering papers received by transfer from other courts, $1 O; 

9 (I) for issuing a marriage license, $30; 

1 O (m) on the filing of an application for informal, formal, or supervised probate or for the appointment 

11 of a personal representative or the filing of a petition for the appointment of a guardian or conservator, from 

12 the applicant or petitioner, $70, which includes the fee for filing a will for probate; 

13 (nl on the filing of the items required in 72-4-303 by a domiciliary foreign personal representative 

14 of the estate of a nonresident decedent, $55; 

15 (o) for filing a declaration of marriage without solemnization, $30; 

16 (p) for filing a motion for substitution of a judge, $100. 

17 (2) Except as provided in subsections (3) through (8), 32% of all fees collected by the clerk of the 

18 district court must be deposited in and credited to the district court fund. If no district court fund exists, 

19 that portion of the fees must be deposited in the general fund for district court operations. The remaining 

20 portion of the fees must be remitted to the state to be deposited as provided in 19-5-404. 

21 (3) In the case of a fee collected for issuing a marriage license or filing a declaration of marriage 

22 without solemnization, $14 must be deposited in and credited to the state general fund, $6.40 must be 

23 deposited in and credited to the county general fund, and $9.60 must be remitted to the state to be 

24 deposited as provided in 19-5-404. 

25 (4) Of the fee for filing a petition for dissolution of marriage or legal separation, $40 must be 

26 deposited in the state general fund, $35 must be remitted to the state to be deposited as provided in 

27 19-5-404, $ 5 must be deposited in the children's trust fund account established by 41-3-702, $30 must 

28 be deposited in the partner and family member assault intervention and treatment fund established by 

29 [section++ 91, and $20 must be deposited in and credited to the district court fund. If no district court fund 

30 exists, the $20 must be deposited in the general fund for district court operations. 
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(5) (a) Before the percentages contained in subsection (2) are applied and the fees deposited in the 

2 district court fund or the county general fund or remitted to the state, the clerk of the district court shall 

3 deduct from the following fees the amounts indicated: 

4 (ii at the commencement of each action or proceeding and for filing a complaint in intervention as 

5 provided in subsection I1)(al, $35; 

6 (iii from each defendant or respondent, on appearance, as provided in subsection (l)(b), $25; 

7 (iii) on the entry of judgment as provided in subsection (1 )(c), $15; and 

8 (iv) from the applicant or petitioner, on the filing of an application for probate or for the appointment 

9 of a personal representative or on the filing of a petition for appointment of a guardian or conservator, as 

10 provided in subsection ( 1 )(ml, $15. 

11 (bl The clerk of the district court shall deposit the money deducted in subsection (5)(a) in the 

12 county general fund for district court operations unless the county has a district court fund. If the county 

13 has a district court fund, the money must be deposited in that fund. 

14 (61 The fee for filing a motion for substitution of a judge as provided in subsection (1)(p) must be 

15 remitted to the state to be deposited as provided in 19-5-404. 

16 (7) Fees collected under subsections (1 )(d) through (1 )(i) must be deposited in the district court 

1 7 fund. If no district court fund exists, fees must be deposited in the general fund for district court operations. 

18 (81 The clerk of the district court shall remit to the credit of the state general fund $20 of each fee 

19 collected under the provisions of subsections (1 )(al through (1 )(cl, (1 )(ml, and (1 )(n) to fund a portion of 

20 judicial salaries. 

21 (QI nIere is no fee fer filing a aetition for a teFAaorary ardor of aroteetion or for an order of 

22 13roteetion under Title 40, eha13ter 16." 

23 

24 

25 

26 

27 

28 

29 

30 

Seotion 2. Soetion 26 31 112, MCA, is aFAondod to read: 

"2e 31 112. Fees. ill The fellswing is the scheElule of fees whieh !:b.fil, e>rnept as pre11ideEI in 

2e 3e €i0e, shall _l'!)_gfil be paiEI in e11er~· ei11il aetion in a justiee's eourt: 

(1 )ht!: $26 mrne13t as 13ro11idod in subsection (2), $2€i when eoFAplaint is filed, to be paid by the 

plaintiff; 

(2)f!:!:l: $10 when the defenElant appears, to be 13aiEI i3y the defendant; 

(3).l:§± $10 to be paid i3y the pre~·ailin!') party when judgment is rendered. In eases '"''here in whieh 

(legislf11ive 
)Services 
"'. Division -~ 

- 3 - HB 343 



5 5th Legislature HB0343.02 

2 

3 

4 

5 

6 

7 

8 

9 

judgffiont is entered by default, no eharge cxeept the $ 25 for the filing of the eoffiplaint shall £!l!i§.!. be ffiade 

for any ser·,iees, ineluding issuing and return of 01~eeution. 

(4)J:§!± $10 fer all servioes in an aetion where in ,,,,hieh judgffient is rendered by confc-, 

(e)ifil $10 for filing notiee of appeal and transeript on appeal. justifying and appro~•Ing undertaking 

on appeal, and transffiitting papers to the distriet court with eertifieate. 

(2) Thero is no fee for filin§ a eetition for a teffi@orarv order of proteotion or for an Of-def-Bf 

13rowetion under Title 4 0, eh apter 1 e." 

NEW SECTION. Section 2. Temporary order or temporary injunction -- continuing effect. A 

10 temporary order or temporary injunction issued under 40-4-1 21 before October 1, 1995, continues in full 

11 force and effect as provided in the order or injunction. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

SeetieR 4. beetion 40 1 e 201, MC/\, is affiendea te reaa: 

"40 Hi 201. TemJlorary order of preteetion. 11) A petitioner 11'18',' seel, a teffiporary order -0-t 

proteetion from a eourt listeel in 40 1 e 301. The petitioner shall file a sworn petition that states that the 

petitioner is in reasonable apprehension of boaily injury or is a viotiffi of one of the offenses listed in 

4 0 1 e 1 02, has a relationship to the respondent if required sy 4 0 1 e 102, and is in danger of harffi if the 

eourt eloes not issue a teffiporar>; order of proteotion iR1R1ediately. 

(2) Upon a review of tho petition and a fineling that the petitioner is in danger of harffi if the court 

socs not act iffimediately, the court shall issue a teffiporary order of protection that grants the petitioner 

appropriate relief. The temporary orsor of proteetion ffiay inelude an'( or all of the following orsers: 

la) 13rohibiting the responaent from threatening to OOffiffiit or 00R1mitting aets of violenoe against 

the petitioner anel any designated faffiily moffiber; 

lb) prohibiting the respondent from harassing, annoying, distursing the peaoe of, telephoning, 

contaeting, or otherwise ooffimunioating, direetly or indireotly, with tho petitioner, □ A)' naffied faffiily 

meffiser, an•r other •;iotim of this oHenso, or a ','l'itness to the offense; 

le) prohibiting the respondent from reffioving a ehilel froffi the jurisaiotien of the oourt; 

(d) direeting tho rosponaent to Sta)' 1,eGO feet or other appro13riate elistance a·Nay from the 

petitioner, the 13etit1oner'o resielence, the school or plaoe of effiployffient of tho petitioner, or an•; specified 

plaoe frequented by the petitioner and by any other aesignated faffiily or household meffiber; 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

1 5 

16 

17 

1 8 

19 

20 

21 

22 

23 

24 

25 

26 

27 

(e) reFAo~•ing aml ei<sludin§ the respondent froAl the residenee of the petitioner, regardless of 

O't'mership of the residenee; 

(f) prohibiting the responelent freAl possessiRg er using the firearAl used in the assault; 

(§JI prehibitin§ the respondent froAl transferring, encuA1bering, concealin§J, or otherwise elisposing 

ef any property mwept in ti'le usual eeurse of business or for the noeess1ties of life and, if so restrained, 

reeiuirin§J the respenelent to notif1• the petitioner, throu§lh the court, of any preposeel eJEtraordinary 

ei<penditures FAade .,fter the order is issued; 

(h) airecting the transfer of possession and use of the resiaense, an autoAloeile, ans other essential 

personal property, regardless of ownership of the residenee, auteA1e0ile, or essential personal property, and 

diroetin§l an appro13riate law enforeeA1ent offieer to accoA1pany the 13etitioner to tho resiaenoe to ensure that 

the petitioner safel•f obtains possession of the resiaence, autoA1obile, or other essential personal property 

or to supervise the petitioner's or responaent's removal of essential personal property; 

(i) elirecting tho ros13endent to coA113lete 111olenee counseling, which ma>y· incluEle alcohol er cheA1 cal 

de13enelensy counseling er treatA1ent, if a13propriate; 

(j) direeting ether relief eensidored neeessary to provide for tho safety and welfare of the petitioner 

or other designated faAlily A1eA1ber. 

(:3) If the petitioner has flea the parties' residenee, notice of the petitioner's no.•; resiaenee must 

be withhelEI, eirnept av order of the court for §JOOS cause shown. 

14) The eourt Ala>y', without reeiuirin§l prior notiee to ti'le res13onaent, issue an iA1A1eaiate teA1perary 

oraor of preteetion for up to 20 says if the eeurt finels, en the aasis of the petitioner's sworn petition or 

other e11iaeneo, that i'larAl R1ay result to the petitioner if an oraer is not issues eefore the 20 Eloy period for 

res13ondin§J i'las ela13sea. 

(el There is no fee for filing a 13etition for a teA113orary order ef 13roteetion or for an oraer of 

srotectie n." 

Section 3. Section 40-15-202, MCA, is amended to read: 

"40-15-202, Order of protection -- hearing -- evidence. (1) A hearing must be conducted within 

28 20 days from the date the court issues a temporary order of protection. At the hearing, the court shall 

29 determine whether good cause exists for the temporary order of protection to be continued, amended, or 

30 made permanent. 
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(2) The respondent may request an emergency hearing before the end of the 20-day period by filing 

2 an affidavit that demonstrates that the respondent has an urgent need for the emergency hearing. An 

3 emergency hearing must be set within 3 working days of the filing of the affidavit. 

4 (3) The order of protection may not be made mutually effective by the court. The respondent may 

5 obtain an order of protection from the petitioner only by filing an application for an order of protection and 

6 following the procedure described in this chapter. 

7 (41 (al Except as provided in subsection (4)(b), evidence concerning a victim's sexual conduct is 

8 not admissible in a hearing under this section. 

9 (b) Evidence of a victim's past sexual conduct with the offender or evidence of specific instances 

10 of the victim's sexual activity to show the origin of semen, pregnancy, or disease may be admitted in a 

11 hearing under this section only if that sexual conduct is at issue in the hearing. 

12 (51 If a respondent proposes to offer evidence subject to subsection (4)(b), the trial judge shall 

13 order a separate hearing to determine whether the proposed evidence is admissible under subsection 

1 4 .l.1J.illL" 

15 

16 Section 4. Section 40-15-302, MCA, is amended to read: 

17 "40-15-302. Appeal to district court -- order to remain in effect. ( 11 An order issued by a justice's 

18 court, municipal court, or city court pursuant to 40-15-201 is immediately reviewable by the district judge 

19 upon the filing of a notice of appeal. The district judge may affirm, dissolve, or modify an order of a 

20 justice's court, municipal court, or city court made pursuant to 40-15-201 or 40-15-204. 

21 (2) A case in which an order has been issued by a justice's court, municipal court, or city court 

22 pursuant to 40-15-201 or 40-15-204 may be removed to district court upon filing of a notice of removal. 

23 

24 

25 

26 

27 

28 

(3) If a temporary order of protection or an order of protection issued by a court of limited 

jurisdiction is appealed or removed to an appellate court, the order continues in full force and effect unless 

modified by the appellate court." 

Section 5. Section 45-5-206, MCA, is amended to read: 

"45-5-206. Partner or family member assault -- penalty. ( 1) A person commits the offense of 

29 partner or family member assault if the person: 

30 (a) purposely or knowingly causes bodily injury to a partner or family member; 
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lb) negligently causes bodily injury to a partner or family member with a weapon; or 

2 le) purposely or knowingly causes reasonable apprehension of bodily injury in a partner or family 

3 member. 

4 12) For the purposes of Title 40, chapter 15, 46-6-311, and this section, the following definitions 

5 apply: 

6 la) "Family member" means mothers, fathers, children, brothers, sisters, and other past or present 

7 family members of a household. These relationships include relationships created by adoption and 

8 remarriage, including stepchildren, stepparents, in-laws, and adoptive children and parents. These 

9 relationships continue regardless of the ages of the parties and whether the parties reside in the same 

10 household. 

11 lb) "Partners" means spouses, former spouses, persons who have a child in common, and persons 

12 who have been or are currently in a dating or ongoing intimate relationship with a person of the opposite 

13 sex. 

14 13) la) An offender convicted of partner or family member assault shall be fined an amount not less 

15 than $100 or more than $1,000 and be imprisoned in the county jail for a term not to exceed 1 year or not 

16 less than 24 hours for a first offense. An offender convicted of a second offense under this section shall 

17 be fined not less than $300 or more than $1,000 and be imprisoned in the county jail not less than 72 

18 hours or more than 1 year. Upon a first or second conviction, the offender may be ordered into 

19 misdemeanor probation as provided in 46-23-1005. On a third or subsequent conviction for partner or 

20 family member assault, the offender shall be fined not less than $500 and not more than $50,000 and be 

21 imprisoned for a term not less than 30 days and not more than 5 years. If the term of imprisonment does 

22 not exceed 1 year, the person shall be imprisoned in the county jail. If the term of imprisonment exceeds 

23 year, the person shall be imprisoned in the state prison. 

24 lb) For the purpose of determining the number of convictions under this section, a conviction 

25 means a conviction, as defined in 45-2-101, in this state, conviction for a violation of a similar statute in 

26 another state, or a forfeiture of bail or collateral deposited to secure the defendant's appearance in court 

27 in this state or in another state for a violation of a similar statute, which forfeiture has not been vacated. 

28 A prior conviction for domestic abuse under this section is a prior conviction for purposes of subsection 

29 llitfil.:_ 

30 14) (a) An offender convicted of partner or family member assault Sf1-al+ must be required to pay for 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

and complete a counseling assessment with a focus on violence, dangerousness, and chemical dependency. 

The offender shall follow through on all recommendations made by the counseling provider. The counselor 

counseling provider must be approved by the court. The counseling must include a counseling assessment 

and a minimum of 25 hours of counseling, in addition to the assessment. The assessment and the 

counseling must be: 

(i) with a person licensed under Title 37, chapter 17, 22, or 23; 

(ii) with a professional person as defined in 53-21-102; or 

(iii) in a specialized domestic violence intervention program. 

(b) The counseling provided in subsection (4)(a) must be directed to the violent conduct of the 

offender. Other issues indicated by the assessment may be addressed in additional counseling beyond the 

minimum 25 hours. Subsection (4)(a) does not prohibit the placement of the offender in other appropriate 

treatment if the court determines that there is no available treatment program directed to the violent 

conduct of the offender. 

15) In addition to any sentence imposed under subsections (3) and (4), after determining the 

financial resources and future ability of the offender to pay restitution as provided for in 46-18-242, the 

court shall require the offender, if able, to pay the victim's reasonable actual medical, housing, wage loss, 

and counseling costs. 

(6) In addition to the requirements of subsection (5), if financially able, the offender~ must be 

ordered to pay for the costs of the offender's probation, if probation is ordered by the court. 

(7) The court may prohibit an offender convicted under this section from possession or use of the 

firearm used in the assault. The court may enforce 45-8-323 if a firearm was used in the assault. 

(8) At the time of sentencing, the court shall provide an offender a written copy of the offender's 

sentence." 

25 Section 6. Section 46-6-311, MCA, is amended to read: 

2 6 "46-6-311 . Basis for arrest without warrant -- arrest of primary aggressor. ( 1 ) A peace officer may 

2 7 arrest a person when a warrant has not been issued if the officer has probable cause to believe that the 

28 person is committing an offense or that the person has committed an offense and existing circumstances 

29 require immediate arrest. 

30 (2) 1.fil The summoning of a peace officer to a place of residence by a partner or family member 

(Legislative 
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constitutes an exigent circumstance for making an arrest. Arrest is the preferred response in partner or 

2 family member assault cases involving injury to the victim, use or threatened use of a weapon, violation 

3 of a restraining order, or other imminent danger to the victim. 

4 (b) If a peace officer receives a complaint of violence or threat of violence from more than one 

5 person who is a family member or partner, the officer shall evaluate the complaints separately to determine 

6 who is the primary aggressor. If, based on the officer's evaluation, the officer determines that one person 

7 is the primary aggressor, the officer may arrest only the primary aggressor. A determination of who the 

8 primary aggressor is must be based on but is not limited to the following considerations, regardless of who 

9 was the first aggressor: 

1 O {i) the prior history of violence between the partners or family members. if information about the 

11 prior history is available to the officer; 

12 (ii) the relative severity of injuries received by each person; 

13 {iii) whether an act of or threat of violence was taken in self-defense; 

14 {iv) the relative sizes and apparent strength of each person; 

15 Iv) the apparent fear or lack of fear between the partners or family members; and 

16 (vii statements made by witnesses." 

Section 7. Section 46-9-302, MCA, is amended to read: 

17 

18 

19 "46-9-302. Bail schedule -- acceptance by peace officer. (1) A judge may establish and post a 

20 schedule of bail for offenses over which the judge has original jurisdiction. A person may not be released 

21 on bail without first appearing before the judge when the offense is any assault on a partner or family 

22 member assault, as partner or family member is defined in 45-5-206, or stalking, as defined in 45-5-220. 

23 (2) A peace officer may accept bail on behalf of a judge: 

24 (a) in accordance with the bail schedule established under subsection ( 1 l; or 

25 (b) whenever the warrant of arrest specifies the amount of bail. 

26 (3) Whenever a peace officer accepts bail, the officer shall give a signed receipt to the offender 

27 setting forth the bail received. The peace officer shall then deliver the bail to the judge before whom the 

28 offender is to appear, and the judge shall give a receipt to the peace officer for the bail delivered." 

29 

30 NEW SECTION. Section 8. Advocate privilege. ( 1) Unless a report is otherwise required by law, 

I-Legislative 
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an advocate may not, without consent of the victim, be examined as to any communication made to the 

2 advocate by a victim and may not divulge records kept during the course of providing shelter, counseling, 

3 or crisis intervention services. 

4 (2) This privilege belongs to the victim and may not be waived, except by express consent. The 

5 privilege continues even if the victim is unreachable. Consent may not be implied because the victim is a 

6 party to a divorce or custody proceeding. The privilege terminates upon the death of the victim. 

7 (3) For purposes of this section, the following definitions apply: 

8 (a) "Advocate" means an employee or volunteer of a domestic violence shelter, crisis line, or 

9 victim's services provider that provides services for victims of sexual assault, stalking, or any assault on 

10 a partner or family member. 

11 (bl "Victim" means a person seeking assistance because of partner or family member assault, any 

12 sexual assault, or stalking, whether or not the victim seeks or receives services within the criminal justice 

13 system. 

14 

15 NEW SECTION. Section 9. Partner and family member assault intervention and treatment fund 

16 account. ( 1 l There is a partner and family member assault intervention and treatment fund account in the 

17 state special revenue fund in the state treasury. The money in the account is allocated to the department 

18 of public health and human services to fund services to victims of partner or family member assault, as 

19 provided in subsections (2) and (3). 

20 (2) The department shall distribute the money in the account, as provided in subsection (3), to 

21 agencies that provide direct services to victims of partner or family member assault, including but not 

22 limited to shelters, crisis lines, safe homes, and victim's counseling providers. A service provider is eligible 

23 to receive money under this section for services provided to a victim of partner or family member assault, 

24 whether or not the victim seeks or receives services within the criminal justice system. 

25 (3) A service provider that provides direct services to victims of partner or family member assault 

26 shall apply to the department for distribution of money under this section. The department shall evaluate 

27 a provider's eligibility to receive money under this section based on available money, the needs of the 

28 provider, whether the provider includes programs focused on prevention of partner and family member 

29 assault, the quality of services provided by the provider, the need for services in the community, and the 

30 need for improved or continuing services in the community. 
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NEW SECTION. Section 10. Codification instruction. ( 1) [Section +G ~] is intended to be codified 

2 as an integral part of Title 26, chapter 1, part 8, and the provisions of Title 26, chapter 1, part 8, apply to 

3 [section +G ~]. 

4 (21 [Section -1-1- ~I is intended to be codified as an integral part of Title 40, chapter 15, part 1, and 

5 the provisions of Title 40, chapter 15, part 1, apply to [section -1-1- ~]. 

6 

7 NEW SECTION. Section 11. Severability. If a part of [this act] is invalid, all valid parts that are 

8 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

9 applications, the part remains in effect in all valid applications that are severable from the invalid 

1 O applications. 

11 

12 NEW SECTION. Section 12. Retroactive applicability. [Section -6 ii applies retroactively to October 

13 1, 1995. 

14 

15 

16 

NEW SECTION. Section 13. Effective date. [This act] is effective July 1, 1997. 

-END-
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2 

3 

HOUSE BILL NO. 343 

INTRODUCED BY GRIMES, NELSON 

HB0343.02 

4 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS RELATING TO DOMESTIC 

5 VIOLENCE; ELIMINATING FILl~JG FEES FOR ORDERS OF PROTECTION; INCREASING CERTAIN FILING FEES 

6 TO OFFSET Tr-IE ELIMl~J.O,TIO~J OF FEES; CREATING AN ACCOUNT TO HELP FUND DOMESTIC VIOLENCE 

7 SHELTERS AND CRISIS LINES; PROVIDING THAT IN PARTNER OR FAMILY MEMBER ASSAULT 

8 SITUATIONS A PEACE OFFICER MAY ARREST THE PRIMARY AGGRESSOR; PROVIDING THAT IN ANY 

9 ASSAULT AGAINST A PARTNER OR FAMILY MEMBER AN OFFENDER MUST GO TO JAIL WITHOUT BAIL; 

10 PROVIDING THAT IN A HEARING FOR AN ORDER OF PROTECTION THE VICTIM'S PAST SEXUAL 

11 HISTORY MAY NOT BE PLACED INTO EVIDENCE; PROVIDING A PRIVILEGE FOR A VICTIM OF PARTNER 

12 OR FAMILY MEMBER ASSAULT FROM DISCLOSURE OF DISCUSSIONS WITH SHELTER WORKERS AND 

13 VOLUNTEERS; CLARIFYING THAT A CONVICTION UNDER THE FORMER DOMESTIC ABUSE STATUTE IS 

14 A CONVICTION UNDER THE CURRENT PARTNER OR FAMILY MEMBER ASSAULT STATUTE; AMENDING 

15 SECTIONS25-1-201,2e :31 112, 40 1 e 201,40-15-202,40-15-302,45-5-206,46-6-311,AND46-9-302, 

16 MCA; AND PROVIDING AN EFFECTIVE DATE AND A RETROACTIVE APPLICABILITY DATE." 

17 

18 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

THERE ARE NO CHANGES IN THIS BllL AND IT WRL NOT BE 
REPRINTED. PLEASE REFER TO SECOND READING COPY 
(YELLOW) FOR COMPLETE TEXT. 
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3 

HOUSE BILL NO. 343 

INTRODUCED BY GRIMES, NELSON 

HB0343.03 

APPROVED BY COM 
ON JUDICIARY 

4 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS RELATING TO DOMESTIC 

5 VIOLENCE; ebl~4I~JATING J;lbl~JG J;HS J;QR QRQ!!RS QJ; J;>ROTeGTIO~I; INCREASING CERTAIN FILING FEES 

6 TO OFJ;SET TH!! EblMIMATIO~I OJ; J;i!ES; CREATING AN ACCOUNT TO HELP FUND DOMESTIC VIOLENCE 

7 SHELTERS AND CRISIS LINES; PROVIDING THAT IN PARTNER OR FAMILY MEMBER ASSAULT 

8 SITUATIONS A PEACE OFFICER MAY ARREST THE PRIMARY AGGRESSOR; PROVIDING THAT IN ANY 

9 ASSAULT AGAINST A PARTNER OR FAMILY MEMBER AN OFFENDER MUST GO TO JAIL WITHOUT BAIL; 

10 PROVIDING THAT IN A HEARING FOR AN ORDER OF PROTECTION THE VICTIM'S PAST SEXUAL 

11 HISTORY MAY NOT BE PLACED INTO EVIDENCE; PROVIDING A PRIVILEGE FOR A VICTIM OF PARTNER 

12 OR FAMILY MEMBER ASSAULT FROM DISCLOSURE OF DISCUSSIONS WITH SHELTER WORKERS AND 

13 VOLUNTEERS; CLARIFYING THAT A CONVICTION UNDER THE FORMER DOMESTIC ABUSE STATUTE IS 

14 A CONVICTION UNDER THE CURRENT PARTNER OR FAMILY MEMBER ASSAULT STATUTE; AMENDING 

1 5 SECTIONS 25-1-201, 2ii 31 112, 40 1 ii 201, 40-15-202, 40-15-302, 45-5-206, 46-6-311, AND46-9-302, 

16 MCA; AND PROVIDING AN EFFECTIVE DATE AWOL A RETROACTIVE APPLICABILITY DATE AND A 

17 TERMINATION DATE." 

18 

19 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

20 

Section 1. Section 25-1-201, MCA, is amended to read: 21 

22 "25-1-201. Fees of clerk of district court. ( 1) The clerk of the district court shall collect the 

23 following fees: 

24 (al at the commencement of each action or proceeding, except a petition for dissolution of 

25 marriage, for a tem13orary order of wetestion, or for an orsor of 13roteotion, from the plaintiff or petitioner, 

26 $80; for filing a complaint in intervention, from the intervenor, $80; for filing a petition for dissolution of 

27 marriage, a fee of~ $150; and for filing a petition for legal separation, a fee of~ $150; 

28 (b) from each defendant or respondent, on appearance, $60; 

29 (c) on the entry of judgment, from the prevailing party, $45; 

30 (di for preparing copies of papers on file in the clerk's office, 50 cents per page for the first five 
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1 pages of each file, per request, and 25 cents per additional page; 

2 (el for each certificate, with seal, $2; 

3 If) for oath and jurat, with seal, $1; 

4 (gl for search of court records, 50 cents for each year searched, not to exceed a total of $25; 

5 (hi for filing and docketing a transcript of judgment or transcript of the docket from all other courts, 

6 the fee for entry of judgment provided for in subsection 11 l(c); 

7 Ii) for issuing an execution or order of sale on a foreclosure of a lien, $5; 

8 (jl for transmission of records or files or transfer of a case to another court, $5; 

9 (k) for filing and entering papers received by transfer from other courts, $10; 

1 O (I) for issuing a marriage license, $30; 

11 (m) on the filing of an application for informal, formal, or supervised probate or for the appointment 

12 of a personal representative or the filing of a petition for the appointment of a guardian or conservator, from 

13 the applicant or petitioner, $70, which includes the fee for filing a will for probate; 

14 In) on the filing of the items required in 72-4-303 by a domiciliary foreign personal representative 

15 of the estate of a nonresident decedent, $55; 

16 (ol for filing a declaration of marriage without solemnization, $30; 

17 (p) for filing a motion for substitution of a judge, $100. 

18 (2) Except as provided in subsections (31 through (8), 32 % of all fees collected by the clerk of the 

19 district court must be deposited in and credited to the district court fund. If no district court fund exists, 

20 that portion of the fees must be deposited in the general fund for district court operations. The remaining 

21 portion of the fees must be remitted to the state to be deposited as provided in 19-5-404. 

22 13) In the case of a fee collected for issuing a marriage license or filing a declaration of marriage 

23 without solemnization, $14 must be deposited in and credited to the state general fund, $6.40 must be 

24 deposited in and credited to the county general fund, and $9.60 must be remitted to the state to be 

25 deposited as provided in 19-5-404. 

26 (4) Of the fee for filing a petition for dissolution of marriage or legal separation, $40 must be 

27 deposited in the state general fund, $35 must be remitted to the state to be deposited as provided in 

28 19-5-404, $5 must be deposited in the children's trust fund account established by 41-3-702, $30 must 

29 be deposited in the partner and family member assault intervention and treatment fund established by 

30 [section++ 9), and $ 20 must be deposited in and credited to the district court fund. If no district court fund 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

exists, the $20 must be deposited in the general fund for district court operations. 

{5) (al Before the percentages contained in subsection (2) are applied and the fees deposited in the 

district court fund or the county general fund or remitted to the state, the clerk of the district court shall 

deduct from the following fees the amounts indicated: 

{i) at the commencement of each action or proceeding and for filing a complaint in intervention as 

provided in subsection (1 )(a), $35; 

(ii) from each defendant or respondent, on appearance, as provided in subsection ( 11 {bl, $25; 

(iii) on the entry of judgment as provided in subsection (1 )(c), $15; and 

(iv) from the applicant or petitioner, on the filing of an application for probate or for the appointment 

of a personal representative or on the filing of a petition for appointment of a guardian or conservator, as 

provided in subsection I 1) Im), $15. 

(bl The clerk of the district court shall deposit the money deducted in subsection (5)(a) in the 

county general fund for district court operations unless the county has a district court fund. If the county 

has a district court fund, the money must be deposited in that fund. 

(61 The fee for filing a motion for substitution of a judge as provided in subsection ( 1 )(pl must be 

remitted to the state to be deposited as provided in 19-5-404. 

(7) Fees collected under subsections (1 )(d) through (1 )(i) must be deposited in the district court 

fund. If no district court fund exists, fees must be deposited in the general fund for district court operations. 

(8) The clerk of the district court shall remit to the credit of the state general fund $20 of each fee 

collected under the provisions of subsections ( 1) (a) through ( 1 )(cl, ( 1 )(ml, and ( 1 )(n) to fund a portion of 

judicial salaries. 

(Ql Thero is ne foe fer filina a aetitien fer a temaerary ereer ef aretostien er fer an erEler of 

aretostien YnEler Title 40. shaptor 1 e " 

&estien 2. Sestien 2e 31 112, MC", is ameneee te reaEI: 

"26 31 112. Fees. ill The follewin!l is the ssl=iee1:1le ef fees •yhish that, exseJ;Jt as JlrnviElod in 

2e 36 60e, shall .!E1!.fil 00 Jciaie in every sivil astien in a jtJstiso's se1:1rt: 

( 1 )w $26 m,soat as 13re><iE10EI in s1:10sestien (2!. $ 2@ when semJilaint is fileEI, ta 00 J;JaiEI 0y the 

J;Jlaintiff; 

(21:t!tl $1 Q when tho eefendant a1313ears, ta 00 Jlaie 0v the eefeneant; 
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(311§± $10 to be 13aid b1,• tJ:\e flF0',failing 13arty when j1,1dgffient is rendered. In eases whore in wJ:\ish 

2 j1,1dgment is entered l:ly defa1,1lt, no sharge exse13t tho $2e for the filing of tho semplaint shall !!lill!! tie made 

3 fer any sorvisos, ineluding iss1,1ing and rot1,1rn et SlEesutien. 

4 (41!:!a $10 fer all serviees in an aetien "lhoro in whieh j1,1dgmon:t is rendered by senfession; 

5 (Ei)~ $10 for filing netise of a1313oal and transsri13t on a1313oal, justifying and a1313ro>cing undortal(ing 

6 on a1313oal, and transmitting 13a13ors te tho distrist sourt with sertifisato. 

7 (2) There is ne fee for filin§ a petition fer a temporary order of protec:tion or for an order ot 

8 protection under Title 4 0, sh apter 1 e." 

9 

10 NEW SECTION. Section 2. Temporary order or temporary injunction -- continuing effect. A 

11 temporary order or temporary injunction issued under 40-4-121 before October 1, 1995, continues in full 

12 force and effect as provided in the order or injunction. 

13 

&action 4. Sestion 40 1 e 201, ~4C/\, is amended :to read; 14 

15 "4Q 16 201. Tem13erar1 order ef protection. (11 A petitioner FA □•,• soak a toFAporary order of 

16 proteetion from a somt lis:ted in 40 1 e d01. The 130titiener st=iall file a sworn petition that states that tJ:\o 

17 petitioner is in roasenal:llo apprehension of l:lodily inj1,1ry or is a vistiFA ef one of tho offenses listos in 

18 40 1 e 102, t:ias a rolationst=ii13 to tl:le respondent if reEi1,1irod b•( 40 1 e 102, and is in dan9er of l:larFA if tl:le 

19 se1,1rt dees net iss1,1e a temperary order of 13rotostion immediate!•(. 

20 12) U13on a reuie.,. of tl:lo 13otition and a findin9 tl:lat the 130titianer is in dan9er at harm if the eomt 

21 does not aet immediately, tl:lo somt sl:lall iss1,10 a teF1113orary order of 13rotoetion that 9rams tho 13etitionor 

22 a13pro13riate relief. Tt=io temporar>1 order of protostion FABY inelwle any or all of tho followin9 erders: 

23 (al prol:lieitin9 the respondent from threatening to sommit or oommittin9 asts of ,ciolonse against 

24 the petitioner and an~· designated family FAemeor; 

25 (b) 13rohibiting the resi,rnndent from harassins, anneying, dist1,1rbing tho peaee sf, tels131:lonin9, 

26 eontasting, or otl:lorwiss sommunieating, dirostly or indirostly, with tho petitiener, an~' named family 

27 n:ieffiber, an~' other vistim of this offense, or a witness to tl:le offense; 

28 (o) 13rehibiting the ros13ondent from removing a sl:lilEI from tl:le j1,1risdietion of the eourt; 

29 (di dirosting the res13onelont to sta•,1 1,eOO foot or other appro13riato distanse a•...,ay lrom the 

30 petitioner, tho petitioner's residenso, the &shoal er plaso of en:ipleyn:ient of tl:lo petitioner, or an•( s13oeified 
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plaoe freQt1onted by tho petitioner anel by any other dosignatoel faFl'lily or hoc1seholel Fl'IOR'lbor; 

2 (el reFl'loving anel oxolueling tho rosponelont froFl'I tho resielonoo of tho petitioner, rogardless of 

3 ownership of tho rew:Jonoo; 

4 If) prohibiting tho rospondont froFl'I possossing or using tho firoarFl'I usod in tho assault; 

5 lg) prohibitin§ tho rospondont froFl'I transforring, onsuFl'lboring, oonooalin§, or otherwise disposing 

6 of any proporty exoept in tho usual oourso of 13usinoss or for tho nooossitios of life and, if so restrained, 

7 roquirin§ the rospondont to notify tho potitionor, througl'l tl'lo oourt, of an>y' proposod oxtraordinary 

8 exponditures Fl'lado attar the orelor is issued; 

9 (hi diroatin§ the transfer of possession and use of tho rosidonso, an automobile, and other oosontial 

1 O personal proporty, ro§ardloss of 0•,cynorship sf tho rosidoneo, automosilo, or essential personal property, and 

11 airootin§ an appropriate la•1· onforeoFl'lont offioor to aeeoFl'lpany tho petitioner to tho rosidoneo to ensure that 

12 tho petitioner safoly obtains possosoioA et tho rosielonao, autemobilo, or other ossontial porsonal property 

13 or to supor>'ioo tho potitionor'o or rospondont's romo•,al of osoontial iiorsonal prnporty; 

14 (i) di rooting tho rospondont to comploto •,iolonoo counseling, whists Fl'lay inohc1el0 aloolsol or olsemioal 

15 elopondono>y' oounsoling or troatFl'loAt, if appropriate; 

16 (j) Elirooting stlsor roliof eonsidoroel nooossary ts prn•<ido for tho safety and welfare of tho potitisnor 

17 sr other dosi§natod family momsor. 

18 (3) If tho potitisnor Aas flod tho partioo' rosidonoo, notioo of tho potitisnor's now rosidonoo must 

19 be withhold, oxaopt b>y' orelor sf tAo asurt for g00d oauso shown. 

20 (41 Tho oourt may, witlsout roQuiriAg prior notioo to the respondent, issue an immediate ton1poraPf 

21 order of pretoation for up to 20 days if tho aourt finels, on tho 13asis of the iiotitionor' s sworn petition or 

22 other ovidonGo, that harn1 n1ay result to tho iiotitionor if an order is not issued l=rnforo tho 20 elay poriod for 

23 rospondin§ has olapsod. 

24 (e) Thora is no foe for filing a aotition for a tomaorary order of aroteotion or for an order et 

25 arotootion." 

Section 3. Sectior, 40-15-202, MCA, is amended to read: 

26 

27 

28 "40-15-202. Order of protection -- hearing -- evidence. (1) A hearing must be conducted within 

29 20 days from the date the court issues a temporary order of protection. At the hearing, the court shall 

30 determine whether good cause exists for the temporary order of protection to be continued, amended, or 
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made permanent. 

2 (2) The respondent may request an emergency hearing before the end of the 20-day period by filing 

3 an affidavit that demonstrates that the respondent has an urgent need for the emergency hearing. An 

4 emergency hearing must be set within 3 working days of the filing of the affidavit. 

5 (3) The order of protection may not be made mutually effective by the court. The respondent may 

6 obtain an order of protection from the petitioner only by filing an application for an order of protection and 

7 following the procedure described in this chapter. 

8 (4) la) Except as provided in subsection (4)(b), evidence concerning a victim's sexual conduct is 

9 not admissible in a hearing under this section. 

10 (bl Evidence of a victim's past sexual conduct with the offender or evidence of specific instances 

11 of the victim's sexual activity to show the origin of semen, pregnancy. or disease may be admitted in a 

12 hearing under this section only if that sexual conduct is at issue in the hearing. 

13 (5) If a respondent proposes to offer evidence subject to subsection (4)lb). the trial judge shall 

14 order a separate hearing to determine whether the proposed evidence is admissible under subsection 

1 5 H.J.i.t1.L. " 

16 

1 7 Section 4. Section 40-15-302, MCA, is amended to read: 

18 "40-15-302. Appeal to district court -- order to remain in effect. (1) An order issued by a justice's 

19 court, municipal court, or city court pursuant to 40-15-201 is immediately reviewable by the district judge 

20 upon the filing of a notice of appeal. The district judge may affirm, dissolve, or modify an order of a 

21 justice's court, municipal court, or city court made pursuant to 40-15-201 or 40-15-204. 

22 (2) A case in which an order has been issued by a justice's court, municipal court, or city court 

23 pursuant to 40-15-201 or 40-15-204 may be removed to district court upon filing of a notice of removal. 

24 

25 

26 

27 

28 

29 

(3) If a temporary order of protection or an order of protection issued by a court of limited 

iurisdiction is appealed or removed to an appellate court, the order continues in full force and effect unless 

modified by the appellate court." 

Section 5. Section 45-5-206, MCA, is amended to read: 

"45-5-206. Partner or family member assault -- penalty. ( 1 l A person commits the offense of 

30 partner or family member assault if the person: 
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la) purposely or knowingly causes bodily injury to a partner or family member; 

2 lb) negligently causes bodily injury to a partner or family member with a weapon; or 

3 le) purposely or knowingly causes reasonable apprehension of bodily injury in a partner or family 

4 member. 

5 (21 For the purposes of Title 40, chapter 15, 46-6-311, and this section, the following definitions 

6 apply: 

7 (a) "Family member" means mothers, fathers, children, brothers, sisters, and other past or present 

8 family members of a household. These relationships include relationships created by adoption and 

9 remarriage, including stepchildren, stepparents, in-laws, and adoptive children and parents. These 

1 O relationships continue regardless of the ages of the parties and whether the parties· reside in the same 

11 household. 

12 (b) "Partners" means spouses, former spouses, persons who have a child in common, and persons 

13 who have been or are currently in a dating or ongoing intimate relationship with a person of the opposite 

14 sex. 

15 131 la) An offender convicted of partner or family member assault shall be fined an amount not less 

16 than $100 or more than $1,000 and be imprisoned in the county jail for a term not to exceed 1 year or not 

17 less than 24 hours for a first offense. An offender convicted of a second offense under this section shall 

18 be fined not less than $300 or more than $1,000 and be imprisoned in the county jail not less than 72 

19 hours or more than 1 year. Upon a first or second conviction, the offender may be ordered into 

20 misdemeanor probation as provided in 46-23-1005. On a third or subsequent conviction for partner or 

21 family member assault, the offender shall be fined not less than $500 and not more than $50,000 and be 

22 imprisoned for a term not less than 30 days and not more than 5 years. If the term of imprisonment does 

23 not exceed 1 year, the person shall be imprisoned in the county jail. If the term of imprisonment exceeds 

24 year, the person shall be imprisoned in the state prison. 

25 (b) For the purpose of determining the number of convictions under this section, a conviction 

26 means a conviction, as defined in 45-2-101, in this state, conviction for a violation of a similar statute in 

27 another state, or a forfeiture of bail 01 collateral deposited to secure the defendant's appearance in court 

28 in this state or in another state for a violation of a similar statute, which forfeiture has not been vacated. 

29 A prior conviction for domestic abuse under this section is a prior conviction for purposes of subsection 

30 QU£L 
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1 14) (a) An offender convicted of partner or family member assault Sflail must be required to pay tor 

2 and complete a counseling assessment with a focus on violence, dangerousness, and chemical dependency. 

3 The offender shall follow through on all recommendations made by the counseling provider. The se,mseler 

4 counseling provider must be approved by the court. The counseling must include a counseling assessment 

5 and a minimum of 25 hours of counseling, in addition to the assessment. The assessment and the 

6 counseling must be: 

7 (i) with a person licensed under Title 37, chapter 17, 22, or 23; 

8 Iii) with a professional person as defined in 53-21-102; or 

9 !iii) in a specialized domestic violence intervention program. 

10 lb) The counseling provided in subsection (4)(a) must be directed to the violent conduct of the 

11 offender. Other issues indicated by the assessment may be addressed in additional counseling beyond the 

12 minimum 25 hours. Subsection (4)(a) does not prohibit the placement of the offender in other appropriate 

13 treatment if the court determines that there is no available treatment program directed to the violent 

14 conduct of the offender. 

15 (5) In addition to any sentence imposed under subsections (31 and 14), after determining the 

16 financial resources and future ability of the offender to pay restitution as provided for in 46-18-242, the 

17 court shall require the offender, if able, to pay the victim's reasonable actual medical, housing, wage loss, 

18 and counseling costs. 

19 (6) In addition to the requirements of subsection (5), if financially able, the offender Sflail must be 

20 ordered to pay for the costs of the offender's probation, if probation is ordered by the court. 

21 (7) The court may prohibit an offender convicted under this section from possession or use of the 

22 firearm used in the assault. The court may enforce 45-8-323 if a firearm was used in the assault. 

23 18) At the time of sentencing, the court shall provide an offender a written copy of the offender's 

24 sentence." 

25 

26 Section 6. Section 46-6-311, MCA, is amended to read: 

27 "46-6-311. Basis for arrest without warrant -- arrest of primary aggressor. (11 A peace officer may 

28 arrest a person when a warrant has not been issued if the officer has probable cause to believe that the 

29 person is committing an offense or that the person has committed an offense and existing circumstances 

30 require immediate arrest. 
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2 

3 

4 

5 

6 

7 

8 

9 

(2) @l The summoning of a peace officer to a place of residence by a partner or family member 

constitutes an exigent circumstance for making an arrest. Arrest is the preferred response in partner or 

family member assault cases involving injury to the victim, use or threatened use of a weapon, violation 

of a restraining order, or other imminent danger to the victim. 

(b) If a poaoo offisor rosoivos a GOFRplaiRt of .,ioloRGO or throat of violoRoo froFR FRoro than ono 

parson who is a faFRily FR0FRl3or or partner, tl=io offisor shall oval1,1ato tho soFRplaints coparatoly WHEN A 

PEACE OFFICER RESPONDS TO A PARTNER OR FAMILY MEMBER ASSAULT COMPLAINT AND IF IT 

APPEARS THAT THE PARTIES WERE INVOLVED IN MUTUAL AGGRESSION, THE OFFICER SHALL 

EVALUATE THE SITUATION to determine who is the primary aggressor. If, based on the officer's 

1 O evaluation, the officer determines that one person is the primary aggressor, the officer may arrest only the 

11 primary aggressor. A determination of who the primary aggressor is must be based on but is not limited 

12 to the following considerations, regardless of who was the first aggressor: 

13 (il the prior history of violence between the partners or family members, if information about the 

14 prior history is available to the officer; 

1 5 (ii) the relative severity of injuries received by each person; 

16 (iii) whether an act of or threat of violence was taken in self-defense; 

17 (iv) the relative sizes and apparent strength of each person; 

18 (vi the apparent fear or lack of fear between the partners or family members; and 

19 (vi) statements made by witnesses." 

Section 7. Section 46-9-302, MCA, is amended to read: 

20 

21 

22 "46-9-302. Bail schedule -- acceptance by peace officer. (1) A judge may establish and post a 

23 schedule of bail for offenses over which the judge has original jurisdiction. A person may not be released 

24 on bail without first appearing before the judge when the offense is any assault on a partner or family 

25 member ascaCJlt, as partner or family member is defined in 45-5-206, or stalking, as defined in 45-5-220. 

26 (2) A peace officer may accept bail on behalf of a judge: 

27 (a) in accordance with the bail schedule established under subsection (1); or 

28 (b) whenever the warrant of arrest specifies the amount of bail. 

29 (3) Whenever a peace officer accepts bail, the officer shall give a signed receipt to the offender 

30 setting forth the bail received. The peace officer shall then deliver the bail to the judge before whom the 
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offender is to appear, and the judge shall give a receipt to the peace officer for the bail delivered." 

2 

3 NEW SECTION. Section 8. Advocate privilege. ( 11 Unless a report is otherwise required by law, 

4 an advocate may not, without consent of the victim, be examined as to any communication made to the 

5 advocate by a victim and may not divulge records kept during the course of providing shelter, counseling, 

6 or crisis intervention services. 

7 12) This privilege belongs to the victim and may not be waived, except by express consent. The 

8 privilege continues even if the victim is unreachable. Consent may not be implied because the victim is a 

9 party to a divorce or custody proceedjng. The privilege terminates upon the death of the victim. 

1 O 13) For purposes of this section, the following definitions apply: 

11 (a) "Advocate" means an employee or volunteer of a domestic violence shelter, crisis line, or 

12 victim's services provider that provides services for victims of sexual assault, stalking, or any assault on 

13 a partner or family member. 

14 lb) "Victim" means a person seeking assistance because of partner or family member assault, any 

15 sexual assault, or stalking, whether or not the victim seeks or receives services within the criminal justice 

16 system. 

17 

18 NEW SECTION. Section 9. Partner and family member assault intervention and treatment fund 

19 account. 11) There is a partner and family member assault intervention and treatment fund account in the 

20 state special revenue fund in the state treasury. The money in the account is allocated to the department 

21 of public health and human services to fund services to victims of partner or family member assault, as 

22 provided in subsections 12) and (3). 

23 12) The department shall distribute the money in the account, as provided in subsection 13), to 

24 agencies that provide direct services to victims of partner or family member assault, including but not 

25 limited to shelters, crisis lines, safe homes, and victim's counseling providers. A service provider is eligible 

26 to receive money under this section for services provided to a victim of partner or family member assault, 

27 whether or not the victim seeks or receives services within the criminal justice system. 

28 (3) A service provider that provides direct services to victims of partner or family member assault 

29 shall apply to the department for distribution of money under this section. The department shall evaluate 

30 a provider's eligibility to receive money under this section based on available money, the needs of the 
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provider, whether the provider includes programs focused on prevention of partner and family member 

2 assault, the quality of services provided by the provider, the need for services in the community, and the 

3 need for improved or continuing services in the community. 

4 

5 NEW SECTION. Section 10. Codification instruction. (1) [Section +G 1l.] is intended to be codified 

6 as an integral part of Title 26, chapter 1, part 8, and the provisions of Title 26, chapter 1, part 8, apply to 

7 [section +G !!l-

8 (2) [Section+-+ fr] is intended to be codified as an integral part of Title 40, chapter 15, part 1, and 

9 the provisions of Title 40, chapter 15, part 1, apply to [section+-+ fr). 

10 

11 NEW SECTION. Section 11. Severability. If a part of [this act) is invalid, all valid parts that are 

12 severable from the invalid part remain in effect. If a part of [this act) is invalid in one or more of its 

13 applications, the part remains in effect in all valid applications that are severable from the invalid 

14 applications. 

15 

16 NEW SECTION. Section 12. Retroactive applicability. [Section~ ,2_1 applies retroactively to October 

17 1, 1995. 

18 

19 

20 

21 

22 

NEW SECTION. Section 13. Effective date. [This act) is effective July 1, 1 997. 

NEW SECTION. SECTION 14. TERMINATION. [SECTIONS 1 AND 9jTERMINATE JUNE 30, 1999. 

-END-
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2 

3 

HOUSE BILL NO. 343 

INTRODUCED BY GRIMES, NELSON 

HB0343.03 

4 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS RELATING TO DOMESTIC 

5 VIOLENCE; lellMIN ATl~IG Flbl~JG FleleS ~oi;.i oi;.iorns OF pi;.iQTleCTIO~J; INCREASING CERTAIN FILING FEES 

6 TO OFFSH Tl=lle ieW41MAT1mJ OF Flsl.S; CREATING AN ACCOUNT TO HELP FUND DOMESTIC VIOLENCE 

7 SHELTERS AND CRISIS LINES; PROVIDING THAT IN PARTNER OR FAMILY MEMBER ASSAULT 

8 SITUATIONS A PEACE OFFICER MAY ARREST THE PRIMARY AGGRESSOR; PROVIDING THAT IN ANY 

9 ASSAULT AGAINST A PARTNER OR FAMILY MEMBER AN OFFENDER MUST GO TO JAIL WITHOUT BAIL; 

10 PROVIDING THAT IN A HEARING FOR AN ORDER OF PROTECTION THE VICTIM'S PAST SEXUAL 

11 HISTORY MAY NOT BE PLACED INTO EVIDENCE; PROVIDING A PRIVILEGE FOR A VICTIM OF PARTNER 

12 OR FAMILY MEMBER ASSAULT FROM DISCLOSURE OF DISCUSSIONS WITH SHEL TEA WORKERS Af\JD 

13 VOLUNTEERS; CLARIFYING THAT A CONVICTION UNDER THE FORMER DOMESTIC ABUSE STATUTE IS 

14 A CONVICTION UNDER THE CURRENT PARTNER OR FAMILY MEMBER ASSAULT STATUTE; AMENDING 

1 5 SECTIONS 25-1-201, 2ii 31 112, 40 1 ii 201, 1-0-15-202, 40-15-302, 45-5-206, 46-6-311, AND 46-9-302, 

16 MCA; AND PROVIDING AN EFFECTIVE DATE AUG, A RETROACTIVE APPLICABILITY DATE AND A 

17 TERMINATION DATE." 

18 

19 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

20 

Section 1. Section 25-1-201, MCA, is amended to read: 21 

22 "25-1-201. Fees of clerk of district court. (1 l The clerk of the district court shall collect the 

23 following fees: 

24 (al at the commencement of each action or proceeding, except a petition for dissolution of 

25 marriage, for a tern130rary order ef 13retostieR, er for aR erder ef 13reteotieR, from the plaintiff or petitioner, 

26 $80; for filing a complaint in intervention, from the intervenor, $80; for filing a petition for dissolution of 

27 marriage, a fee of~ $150; and for filing a petition for legal separation, a fee of~ $150; 

28 (bl from each defendant or respondent, on appearance, $60; 

29 (cl on the entry of judgment, from the prevailing party, $45; 

30 (dl for preparing copies of papers on file in the clerk's office, 50 cents per page for the first five 
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pages of each file, per request, and 25 cents per additional page; 

2 (e) for each certificate, with seal, $2; 

3 (II for oath and jurat, with seal, $1; 

4 (gl for search of court records, 50 cents for each year searched, not to exceed a total of $ 25; 

5 (h) for filing and docketing a transcript of judgment or transcript of the docket from all other courts, 

6 the fee for entry of judgment provided for in subsection ( 1 )(c}; 

i (ii for issuing an execution or order of sale on a foreclosure of a lien, $5; 

8 (j) for transmission of records or files or transfer of a case to another court, $5; 

9 (k) for filing and entering papers received by transfer from other courts, $1 0: 

10 (!I for issuing a marriage license, $30; 

11 (ml on the filing of an application far informal, formal. or supervised probate or for the appointment 

1 2 of a personal representative or the filing of a petition for the appointment of a guardian or conser·,ato,, from 

13 the applicant or petitioner, $70, which includes the fee for filing a will for probate; 

! 4 (n} on the filing of the items required in 72-4-303 by a domidl1ary foreign personal ;epreoentative 

1 5 of the estate of a nonresident decedent, $55; 

16 (ol for filing a declaration of marriage without solemnization, $30: 

i 7 (pl for filing a motion for substitution of a judge, $100. 

18 {2) Except as provided in subsections (3) through (8). 32% of all fees collected by the clerk of the 

19 district court must be deposited in and credited to the district court fund. If no district court fund exists. 

20 that portion of the fees must be deposited in the general fund for district court operations. The rerneining 

21 portion of the fees must be remitted to the state to be deposited as provided in 19-5A04. 

22 (3) In the case of a fee collected for issuing a marriage license or filing a declaration of marriage 

23 without solemnization, $14 must be deposited in and credited to the state general fund, $6.40 rnust be 

24 deposited in and credited to the county general fund, and $9.60 must be remitted to the state to be 

25 deposited as provided in 19-5-404. 

26 (4) Of the fee for filing a petition for dissolution of marriage or legai separation, $40 must be 

27 deposi~ed in the state general fund, $35 must be remitted to the state to be deposited as provided in 

28 ·!9-5-404, $5 must be deposited in the children's trust fund account 8stablished by 4i-3-70?, $30 m_\e'.§.t 

29 be depositad in the oartner and family member assault intervention and treatment fund establishe<;Ll;iy 

30 [section .l..1- 91, and $20 must be deposited in and credited to the district court fund. If no district court fund 

legisi:1tive 
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exists, the $20 must be deposited in the general fund for district court operations. 

(51 (al Before the percentages contained in subsection 12) are applied and the fees deposited in the 

district court fund or the county general fund or remitted to the state, the clerk of the district court shall 

deduct from the following fees the amounts indicated: 

(ii at the commencement of each action or proceeding and for filing a complaint in intervention as 

provided in subsection I1 )la), $35; 

Iii) from each defendant or respondent, on appearance, as provided in subsection (1 )(bl, $25; 

(iii) on the entry of judgment as provided in subsection (1 )(c), $15; and 

(iv) from the applicant or petitioner, on the filing of an application for probate or for the appointment 

of a personal representative or on the filing of a petition for appointment of a guardian or conservator, as 

provided in subsection (1)(m), $15. 

(bl The clerk of the district court shall deposit the money deducted in subsection (5l(al in the 

county general fund for district court operations unless the county has a district court fund. If the county 

has a district court fund, the money must be deposited in that fund. 

(6) The fee for filing a motion for substitution of a judge as provided in subsection (1 )(p) must be 

remitted to the state to be deposited as provided in 19-5-404. 

(7) Fees collected under subsections (1 )(di through (1 )(i) must be deposited in the district court 

fund. If no district court fund exists, fees must be deposited in the general fund for district court operations. 

(8) The clerk of the district court shall remit to the credit of the state general fund $20 of each fee 

collected under the provisions of subsections ( 1 )(a) through 11 )(c), I 1 )(m), and ( 1 )(n) to fund a portion of 

judicial salaries. 

(Q) Tl'10r0 is ne foe fer filing a petitien fer a toFRperary erser ef pretestien er for an ardor et 

arstestien under Title 40, shaater 1 ii." 

Sestien 2 Sestien 26 31 112, MC/\, is aFRenses ta raas; 

"26 31 112. 1-ees ill Tl'le fellewin!l is tl'le ssl'lesldle ef fees •t11'1isl'1 that, 011oept as preYisad in 

26 3e 6Q6, sl'lall FRldst ee paie in e•,er\' si•Jil astien in a jldstise's se1,1rt: 

q ):@:l_ $26 81!68pt as preYidee in SldBS86tien (21, $26 WRBn GBFRplaint is files, ta BB paid BV the 

plaintiff; 

(2)™ $1Q when tl'le eefensant appears, ta se pais s·r tl'le sefensant; 

CLegislfltive 
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4 

5 

6 

7 

8 

9 

1311:§± $10 to be paid by the pre11 ailing party when judgment is rensared. In sasas 1~1horo iFl whish 

judgFRont is ORtaras by sefault, Ro shargo BJ1s0pt the $:16 for the filing of the somplaiRt shall ffi..!ifil ba mads 

fer any ssr>,•isss, insluding issuing ans return of BllBGution. 

(4 IJ.fil $10 for all sarvisos in an astion '"hers in whish jusgmont is ronsored b•f eonfossion; 

(6)l:fil $1 G fer filing notisa of appeal ans >ranssript on appeal, justifying ans approving undertalcing 

on appeal, ans transmitting papers to tho distrist sourt , .. ith sertifisato. 

(:11 There is no foe for filing a aetition for a tam130rary order of arotostion or for an order of 

13rotestion unser Title 40, sha13tor Hi." 

10 NEW SECTION. Section 2. Temporary order or temporary injunction -- continuing effect. A 

11 temporary order or temporary injunction issued under 40-4-121 before October 1, 1995, continues in full 

12 force and effect as provided in the order or injunction. 

13 

14 

1 5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

2B 

29 

30 

SestioR 4. Sostion 40 16 :101, MCA, is aFRondod to road; 

"49 16 291. TempoFaFy oFller of protestioR, (1 I A petitioner mav soak a temporary order of 

protostion lrom a sourt listos in 40 1 ii 301. The Jl&titioner shall file a sworn petition that states that tho 

petitioner is in reasonaelo aJlJlrohonsion of bodilv injYP1• or is a 1,istim of ono of the offenses listeEI in 

40 Hi 10:1, has a rolationshiJl to tl'lo rosponElont if req1,1ireEI by 40 1e 102, anEI is in Elanger of l'larm if tl'lo 

sourt does not issue a temJloraPf orElor of JlFOtostion irnrnoEliately, 

(2) blpon a review of tl'lo JlOtition anEI a finElin!l that the petitioner is in dan!JOF of harm if tho sourt 

soos not ast imR10Eliatel1,1 , tl'lo sowrt shall issYo a temporar~• orser of Jlrotostion that !jrants tho petitioner 

appropriate relief. Tl'lo tornporary orEler of protostion mav insluEle any or all of tl'lo follo11 1in!l orsers: 

(a) prohibitin!l tho rosponeont from threatening to somrnit or sommitting asts of •JioleAso against 

tho petitioner and any dosignatoa family rAorAeor; 

(b) prohibiting the rosponElent frorA harnssin!l, anno';iA!l, Elisturbin9 the peaso of, telephoning, 

sontastin!l, or otherwise somrAYnisating, eirostly or inElirestly, .,..,ith the ~etitionor, an•f narAoEI faFRily 

member, an'f other "istim of tl'lis offense, or a witness to the offense; 

(sl prohibitin9 the rosponeont from rerA0>,1in!l a shile fram tl'lo j1orisElistion ef tl'le sourt; 

Isl siree;tiRg the roSJJamJent to stav 1,eGO feet or other appropriate eistanso awa•, from tl'le 

JJBtitioner, the petitioner's rosiElenso, tho sohool or plase of OFAJJIB'(rADnt of the petitioner, or any specifies 
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12 

1 3 

14 

1 5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

f3laoo lroeiuontod b•, tho f30titionor aRd bv aR1,1 other dosigRatod family or housoh0IEI rnombor; 

lo) rom0•,ing anEI oxoluEliRg the FOSf30RdeRt froFR tho rosidonso of tho f30titioRor, rogardloss of 

0 1..,norshif3 of tho rosidonoo; 

If• f3FOhib1t1ng tho rosf30nelont frorn 130ssossing or using tho firoarFR usoel in tho assault; 

lg) f3roh113iting tho res13onsont from transferring, onsurn13oring, sonooaling, or othor»•iso dis13osing 

of anv 13ro13ortv oxso13t in tho usual sourso of 13usinoss or for tho nosossitios of life and, if so restrained, 

raeiuiring tho rosf)ondont to notify tho 13ot1tionor, through tho sourt, of any 13ro13osod extraordinary 

OlEf30R81tUros made after tho order is IGGUOd; 

lhl eirosting tho transfer of 13ossossion and uso of tho rosieonso, an automobile, ans other ossantial 

13orsonal f3FO!JOFl'J', regardless of ownorshi13 of tho rosieoAso, autoR'lobilo, or essential f3Brsonal 13ro130rty, ans 

eirosting an a1313ro13riato law enforseR'!ent offisor to assom13any tho 13otiti0Aor to tho rosiEleAse to onst1ro that 

tho 13otiti0Aor safely obtains 13ossossioA of the residense, automobile, or other essential f3Brsonal 13ro130rty 

OF to su13ervise tho 13otiti0Aor's or F8S!30AdOAt's romo1tal of BSSOAtial f30FGOnal f3r013orty; 

Iii di resting ti:10 ros130Ad0At to soR=113ioto violoAso s0unsolin9, 1oci:1isi:1 FRO',' insludo als0hol or sh-OmiGal 

dOf30AdOAS'f SOUAGOling or troatmoAt, if a1313ro13riato; 

lj) dirostiAg oti:1or relief soAsidorod nosossary to 13rovido for ti:10 safety aAEI welfare sf ti:10 13etitionor 

er ether 8osi9F1ato8 taR=iil\< r:r,oi:r:,bor 

(3) If tRB f3BtitiOABF ROG fled tRB 13artios' rosidOASO, notiso of tRO f30titi0nor's ROIi' rosi1foAS8 ~ 

be 111iti:1hold, BXG8f3t by order of tRO GOUFt for 900d sauso GhOWA 

(41 Ti:10 sourt may, witi:1out roeiuiring 13rior A0tiso to ti:10 ros130ndont, issue an immediate tom13orary 

order of f3rotostioA for Uf3 t0 20 da•,s if ti:10 sourt finds, on ti:10 basis of ti:10 13etitioner's sworn 130tition or 

other 011idonso, ti:1at i:1arrn may rest1lt to ti:1e 13etitioner if an oreer is not issues before the 20 say 13ori0e for 

rosf)onsing has 0la13soe 

(a) Thero is no foe for filiA!J a eotition for a toR'leorar>t oreor of erotostion or for an orelor of 

9rotestion," 

Section 3. Section 40-15-202, MCA, is amended to read: 

"40-15-202. Order of protection -- hearing -- evidence. ( 1) A hearing must be conducted within 

29 20 days from the date the court issues a temporary order of protection. At the hearing, the court shail 

30 determine whether good cause exists for the temporary order of protection to be continued, amended, or 

:, Legi•lfldvt 
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made permanent. 

2 121 The respondent may request an emergency hearing before the end of the 20-day period by filing 

3 an affidavit that demonstrates that the respondent has an urgent need for the emergency hearing. An 

4 emergency hearing must be set within 3 working days of the filing of the affidavit. 

5 (31 The order of protection may not be made mutually effective by the court. The respondent may 

6 obtain an order of protection from the petitioner only by filing an application for an order of protection and 

7 following the procedure described in this chapter. 

8 (4) (a) Except as provided in subsection (4)(b). evidence concerning a victim's sexual conduct is 

9 not admissible in a hearing under this section. 

1 O (bl Evidence of a victim's past sexual conduct with the offender or evidence of specific instances 

11 of the victim's sexual activity to show the origin of semen, pregnancy, or disease may be admitted in a 

12 hearing under this section only if that sexual conduct is at issue in the hearing. 

13 (5) If a respondent proposes to offer evidence subject to subsection (41tb), the trial iudge shall 

14 order a separate hearing to determine whether the proposed evidence is admissible under subsection 

1 5 i.4.l.J.QL_" 

16 

17 Section 4. Section 40-15-302, MCA, is amended to read: 

1 8 "40-15-302, Appeal to district court ·· order to remain in effect. ( 1) An order issued by a justice's 

19 court, municipal court, or city court pursuant to 40-15-201 is immediately reviewable by the district judge 

20 upon the filing of a notice of appeal. The district judge may affirm, dissolve, or modify an order of a 

21 Justice's court, municipal court, or city court made pursuant to 40-15-201 or 40-15-204. 

22 (21 A case in which an order has been issued by a justice's court, municipal court, or city court 

23 pursuant to 40-15-201 or 40-15-204 may be removed to district court upon filing of a notice of removal. 

24 (3) If a temporary order of protection or an order of protection issued by a court of limited 

25 jurisdiction is appealed or removed to an appellate court, the order continues in full force and effect unless 

26 modified by the appellate court." 

Section 5. Section 45-5-206, MCA, is amended to read: 

27 

28 

29 "45-5-206. Partner or family member assault -- penalty. 11) A person commits the offense of 

30 partner or family member assault if the person: 

· -L,glsl_ativt 
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la) purposely or knowingly causes bodily injury to a partner or family member; 

2 lb) negligently causes bodily injury to a partner or family member with a weapon; or 

3 (cl purposely or knowingly causes reasonable apprehension of bodily inIury in a partner or family 

4 member. 

5 (21 For the purposes of Title 40, chapter 15, 46-6-311, and this section, the following definitions 

6 apply: 

7 la) "Family member" means mothers, fathers, children, brothers, sisters, and other past or present 

8 family members of a household. These relationships include relationships created by adoption and 

9 remarriage, including stepchildren, stepparents, in-laws, and adoptive children and parents. These 

10 relationships continue regardless of the ages of the parties and whether the parties reside in the same 

11 household. 

12 lb) "Partners" means spouses, former spouses, persons who have a child in common, and persons 

13 who have been or are currently in a dating or ongoing intimate relationship with a person of the opposite 

14 sex. 

15 (3) la) An offender convicted of partner or family member assault shall be fined an amount not less 

16 than $100 or more than $1,000 and be imprisoned in the county jail for a term not to exceed 1 year or not 

17 less than 24 hours for a first offense. An offender convicted of a second offense under this section shall 

18 be fined not less than $300 or more than $1,000 and be imprisoned in the county jail not less than 72 

19 hours or more than 1 year. Upon a first or second conviction, the offender may be ordered into 

20 misdemeanor probation as provided in 46-23-1005. On a third or subsequent conviction for partner or 

21 family member assault, the offender shall be fined not less than $500 and not more than .$50,000 and be 

22 imprisoned for a term not less than 30 days and not more than 5 years. If the term of imprisonment does 

23 not exceed 1 year, the person shall be imprisoned in the county jail. If the term of imprisonment exceeds 

24 year, the person shall be imprisoned in the state prison. 

25 (bl For the purpose of determining the number of convictions under this section, a convIctIon 

26 means a conviction, as defined in 45-2-101, in this state, conviction for a violation of a similar statute in 

27 another state, or a forfeiture of bail or collateral deposited to secure the defendant's appearance in court 

28 in this state or in another state for a violation of a similar statute, which forfeiture has not been vacated. 

29 A prior conviction for domestic abuse under this section is a prior conviction for purposes of subsection 

30 illillL. 
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\Serv,ca 
\!!jvision 

- 7 - HB 343 



5 5th Legislature HB0343.03 

(4) (al An offender convicted of partner or family member assault 6-flall must be required to pay for 

2 and complete a counseling assessment with a focus on violence, dangerousness, and chemical dependency. 

3 The offender shall follow through on all recommendations made by the counseling provider. The se.msaler 

4 counseling provider must be approved by the court. The counseling must include a counseling assessment 

5 and a minimum of 25 hours of counseling, in addition to the assessment. The assessment and the 

6 counseling must be: 

7 (i) with a person licensed under Title 37, chapter 17, 22, or 23; 

8 (ii) with a professional person as defined in 53-21-102; or 

9 (iii) in a specialized domestic violence intervention program. 

1 O {bl The counseling provided in subsection (41 (a) must be directed to the violent conduct of the 

11 offender. Other issues indicated by the assessment may be addressed in additional counseling beyond the 

12 minimum 25 hours. Subsection (4)(a) does not prohibit the placement of the offender in other appropriate 

1 3 treatment if the court determines that there is no available treatment program directed to the violent 

14 conduct of the offender. 

15 (5) In addition to any sentence imposed under subsections (3) and (4), after determining the 

16 financial resources and future ability of the offender to pay restitution as provided for in 46·18·242, the 

17 court shall require the offender, if able, to pay the victim's reasonable actual medical, housing, wage loss, 

18 and counseling costs. 

19 (6) In addition to the requirements of subsection (5), if financially able, the offender 6-flall must be 

20 ordered to pay for the costs of the offender's probation, if probation is ordered by the court. 

21 (7) The court may prohibit an offender convicted under this section from possession or use of the 

22 firearm used in the assault. The court may enforce 45-8-323 if a firearm was used in the assault. 

23 (8) At the time of sentencing, the court shall provide an offender a written copy of the offender's 

24 sentence." 

25 

26 Section 6. Section 46-6-311, MCA, is amended to read: 

2 7 "46-6-311 . Basis for arrest without warrant-· arrest of primary aggressor. ( 1) A peace officer may 

28 arrest a person when a warrant has not been issued if the officer has probable cause to believe that the 

29 person is committing an offense or that the person has committed an offense and existing circumstances 

30 require immediate arrest. 
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(2) @l The summoning of a peace officer to a place of residence by a partner or family member 

constitutes an exigent circumstance for making an arrest. Arrest is the preferred response in partner or 

family member assault cases involving injury to the victim, use or threatened use of a weapon, violation 

of a restraining order, or other imminent danger to the victim. 

(bl If a aoaGB offiGBF F9GOi'>'06 a OOFRalaiRt of ¥ioloRGO OF threat of "IBIOAGO froFR FROF8 than ORO 

eorson ·vho is a faRlily RlBRlBOF or eartnor, the offisor shall 01,aluate tho soR113laints soearatoly WHEN A 

PEACE OFFICER RESPONDS TO A PARTNER OR FAMILY MEMBER ASSAULT COMPLAINT AND IF IT 

APPEARS THAT THE PARTIES WERE INVOLVED IN MUTUAL AGGRESSION THE OFFICER SHALL 

EVALUATE THE SITUATION to determine who is the primary aggressor. If, based on the officer's 

evaluation, the officer determines that one person is the primary aggressor, the officer may arrest only the 

primary aggressor. A determination of who the primary aggressor is must be based on but is not limited 

to the following considerations, regardless of who was the first aggressor: 

(i) the prior history of violence between the partners or family members, if information about the 

prior history is available to the officer: 

(ii) the relative severity of injuries received by each person: 

(iii) whether an act of or threat of violence was taken in self-defense: 

(iv) the relative sizes and apparent strength of each person: 

(v) the apparent fear or lack of fear between the partners or family members: and 

(vii statements made by witnesses." 

Section 7. Section 46-9-302, MCA, is amended to read: 

"46-9-302. Bail schedule -- acceptance by peace officer. (1) A judge may establish and post a 

23 schedule of bail for offenses over which the judge has original jurisdiction. A person may not be released 

24 on bail without first appearing before the judge when the offense is any assault on a partner or family 

25 member assault, as partner or family member is defined in 45-5-206, or stalking, as defined in 45-5-220. 

26 (2) A peace officer may accept bail on behalf of a judge: 

27 (a) in accordance with the bail schedule established under subsection 11 ); or 

28 (b) whenever the warrant of arrest specifies the amount of bail. 

29 (3) Whenever a peace officer accepts bail, the officer shall give a signed receipt to the offender 

30 setting forth the bail received. The peace officer shall then deliver the bail to the judge before whom the 
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offender is to appear, and the judge shall give a receipt to the peace officer for the bail delivered." 

2 

3 NEW SECTION. Section 8. Advocate privilege. ( 1) Unless a report is otherwise required by law, 

4 an advocate may not, without consent of the victim, be examined as to any communication made to the 

5 advocate by a victim and may not divulge records kept during the course of providing shelter, counseling, 

6 or crisis intervention services. 

7 (2) This privilege belongs to the victim and may not be waived, except by express consent. The 

8 privilege continues even if the victim is unreachable. Consent may not be implied because the victim is a 

9 party to a divorce or custody proceed1ng. The privilege terminates upon the death of the victim. 

1 O (3) For purposes of this section, the following definitions apply: 

1 1 (a) "Advocate" means an employee or volunteer of a domestic violence shelter, crisis line, or 

1 2 victim's services provider that provides services for victims of sexual assault, stalking, or any assault on 

1 3 a partner or family member. 

14 (b) "Victim" means a person seeking assistance because of partner or family member assault, any 

15 sexual assault, or stalking, whether or not the victim seeks or receives services within the criminal justice 

16 system. 

17 

18 NEW SECTION. Section 9. Partner and family member assault intervention and treatment fund 

19 account. ( 1) There is a partner and family member assault intervention and treatment fund account in the 

20 state special revenue fund in the state treasury. The money in the account is allocated to the department 

21 of public health and human services to fund services to victims of partner or family member assault, as 

22 provided in subsections (2) and (3). 

23 (2) The department shall distribute the money in the account, as provided in subsection (31, to 

24 agencies that provide direct services to victims of partner or family member assault, including but not 

25 limited to shelters. crisis lines, safe homes, and victim's counseling providers. A service provider is eligible 

26 to receive money under this section for services provided to a victim of partner or family member assault, 

27 whether or not the victim seeks or receives services within the criminal justice system. 

28 13) A service provider that provides direct services to victims of partner or family member assault 

29 shall apply to the department tor distribution of money under this section. The department shall evaluate 

30 a provider's eligibility to receive money under this section based on available money, the needs of the 
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provider, whether the provider includes programs focused on prevention of partner and family member 

2 assault, the quality of services provided by the provider, the need for services in the community, and the 

3 need for improved or continuing services in the community. 

4 

5 NEW SECTION. Section 10. Codification instruction. ( 11 [Section +G §I is intended to be codified 

6 as an integral part of Title 26, chapter 1, part 8, and the provisions of Title 26, chapter 1, part 8, apply to 

7 [section +G !!]. 

8 (2) [Section++ ]ti is intended to be codified as an integral part of Title 40, chapter 15, part 1, and 

9 the provisions of Title 40, chapter 15, part 1, apply to [section++~]. 

10 

11 NEW SECTION. Section 11. Severability. If a part of [this act] is invalid, all valid parts that are 

12 severable from the invaiid part remain in effect. If a part of [this act] is invalid in one or more of its 

1 3 applications, the part remains in effect in all valid applications that are severable from the invalid 

14 applications. 

1 5 

16 NEW SECTION. Section 12. Retroactive applicability. [Section~ JI applies retroactively to October 

17 1, 1995. 

18 

19 

20 

21 

22 

NEW SECTION. Section 13. Effective date. [This act] is effective July 1, 1997. 

NEW SECTION. SECTION 14. TERMINATION. (SECTIONS 1 AND 9jTERMINATE JUNE 30, 1999. 

-END-
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HOUSE BILL NO. 343 

INTRODUCED BY GRIMES, NELSON 

HB0343 03 

4 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS RELATING TO DOMESTIC 

5 VIOLENCE; ELIMl~ATl~JG j;lbl~JG FEES Foi;. oi;.orns OF PROTECTION; INCREASING CERTAIN FILING FEES 

6 TO OFFSET T~E EblMl~JATION OF FEES; CREATING AN ACCOUNT TO HELP FUND DOMESTIC VIOLENCE 

7 SHELTERS AND CRISIS LINES; PROVIDING THAT IN PARTNER OR FAMILY MEMBER ASSAULT 

8 SITUATIONS A PEACE OFFICER MAY ARREST THE PRIMARY AGGRESSOR; PROVIDING THAT IN ANY 

9 ASSAULT AGAINST A PARTNER OR FAMILY MEMBER AN OFFENDER MUST GO TO JAIL WITHOUT BAIL; 

10 PROVIDING THAT IN A HEARING FOR AN ORDER OF PROTECTION THE VICTIM'S PAST SEXUAL 

11 HISTORY MAY NOT BE PLACED INTO EVIDENCE; PROVIDING A PRIVILEGE FOR A VICTIM OF PARTNER 

12 OR FAMILY MEMBER ASSAULT FROM DISCLOSURE OF DISCUSSIONS WITH SHELTER WORKERS AND 

13 VOLUNTEERS; CLARIFYING THAT A CONVICTION UNDER THE FORMER DOMESTIC ABUSE STATUTE IS 

14 A CONVICTION UNDER THE CURRENT PARTNER OR FAMILY MEMBER ASSAULT STATUTE; AMENDING 

15 SECTIONS25-1-201,26 31112,1016 201,40-15-202,40-15-302,45-5-206,46-6-311,AND46-9-302, 

16 MCA; AND PROVIDING AN EFFECTIVE DATE ANGLA RETROACTIVE APPLICABILITY DATE AND A 

17 TERMINATION DATE." 

18 

19 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

20 

Section 1, Section 25-1-201, MCA, is amended to read: 21 

22 "25-1-201, Fees of clerk of district court. 11) The clerk of the district court shall collect the 

23 following fees: 

24 la) at the commencement of each action or proceeding, except a petition for dissolution of 

25 marriage, fer a teFRaerary ereer ef areteotieR, er fer aR ereer of arotootioR, from the plaintiff or petitioner, 

26 $80; for filing a complaint in intervention, from the intervenor, $80; for filing a petition for dissolution of 

27 marriage, a fee of~ $150; and for filing a petition for legal separation, a fee of~ $150; 

28 (b) from each defendant or respondent, on appearance, $60; 

29 (cl on the entry of judgment, from the prevailing party, $45; 

30 (d) for preparing copies of papers on file in the clerk's office, 50 cents per page for the first five 
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pages of each file, per request, and 25 cents per additional page; 

2 lei for each certificate, with seal, $2; 

3 ') for oatn and ju rat, with seal, $1; 

4 191 for search of court records, 50 cents for each year search,ed. not to exceeo a tota, of $25 

5 !hi for filing and docketing a transcript of judgment or transcript of the doc Ket irorn 3!; -:ither ccurrs 

6 the fee for entry of Judgment prov,ded for ,n subsection I 1 )(cl; 

7 1,1 for issuing an execution or order of sale on a foreclosure of a lien, S5: 

8 Iii for transmission of records or files or transfer of a case to another court, $5; 

9 I kl for filing and entering papers received by transfer from other courts, $10: 

10 ill for issuing a marriage license, $30; 

11 Im) on the filing of an application for informal, formal, or supervised probate or tor the a,;po,ntmel't 

12 of a personal representative or the filing of a petition for the appointment of a guara1an or conservator. fro:11 

13 the applicant or petitioner, $70, which includes the fee for filing a will for probate; 

14 (n) on the filing of the items required in 72-4-303 by a domiciliary foreign personal representative 

1 5 of the estate of a nonresident decedent, $ 5 5; 

16 lo) for filing a declaration of marriage without solemnization, $30; 

17 (pl for filing a motion for substitution of a judge, $100. 

18 (2) Except as provided in subsections 131 through (8), 32% of all fees collected by me clerk of the 

19 district court must be deposited in and credited to the district court fund. If no district court fund exists, 

20 that portion of the fees must be deposited in the general fund for district court operations. The rema,ning 

21 portion of the fees must be remitted to the state to be deposited as provided in 19-5-404. 

22 i3) In the case of a fee collected for issuing a marriage license or filing a deciaration ,Jf marriage 

23 ·,vithout solemnization, $14 must be deposited in and credited to the state general fund, $6.40 must be 

24 deposited in and credited to the county general fund, and $9,60 must be remitted to the state to tie 

25 deposited as provided in 19-5-404. 

26 141 Of the fee for filing a petition for dissolution of marriage or legal separation, $40 must be 

27 deposited in the state general fund, $35 must be remitted to the state to be deposited as provided in 

28 19-5-404, $5 mLlst be deposited in the c.hildren's trust fund account established by 41-3-702, $30 must 

29 QL9QQOSited in the partner and family member assault intervention and treatment fund estabiished by 

30 [section +-l- 9]. a:id $20 must be deposited in and credited to the district court fund. If no distr:ct court fund 

legisJ.arii·~ 
.Sen,•c~t 
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exists, the $20 must be deposited in the general fund for district court operations. 

2 151 1a1 Before the percentages contained In subsection 121 are applied and the fees deposited in tne 

3 district court fdnd or the county general fund or remitted to the state, the clerk of the district court shall 

4 deduct from the following fees the amounts 1nd1cated: 

5 11) at tr,e commencement of each action or proceeding and for filing a complaint in ,nterventIon as 

6 provided 1n subsection I1 )la), $35; 

7 (iii from each defendant or respondent, on appearance, as provided in subsection I 1 )(bi, $25 

8 (iii) on the entry of judgment as provided in subsection ( 1 lie), $15; and 

9 [iv) from the applicant or petitioner, on the filing of an application for probate or for the appointment 

1 O of a personal representative or on the filing of a petition for appointment of a guardian or conservator, as 

11 provided in subsection I 1 )(ml, $15. 

12 lb) The clerk of the district court shall deposit the money deducted in subsection I5)(a) ,n the 

13 county general fund for district court operations unless the county has a district court fund. If the county 

14 has a district court fund, the money must be deposited in that fund. 

15 161 The fee for filing a motion for substitution of a Judge as provided in subsection 11 )(pl must be 

16 remitted to the state to be deposited as provided in 19-5-404. 

17 171 Fees collected under subsections (1 )(di through ( 1 )(i) must be deposited in the district court 

18 fund. If no district court fund exists, fees must be deposited in the general fund for district court operations. 

19 (8) The clerk of the district court shall remit to the credit of the state general fund $20 of each fee 

20 collected under the provisions of subsections I1)(a) through (1)(c), (1)(m), and (1)(n) to fund a portion of 

21 judicial salaries. 

22 (Q) There is no fee for filina a eetitien for a teFRsarary areer af sretostian or far an oreer of 

23 srotestion 1,1neer Title 401 ahaetar Hi," 

24 

25 

26 

27 

28 

29 

30 

Sesiian 2 SastiaR :113 J 1 11 :1, MG/\, is BFABRElae te raaEl; 

"213 31 112. Fae■ ill The follo,..ine is the sahoe1ila of fees whish that, exsoJilt as Ji!rovieee in 

2fi dB 6Qii, shall ffllifil 9e 1:1aiel iR every oivil as1iOR iA a j-=,s1:ise's se~rt: 

(1 ll:M $213 oxsoet as ero•,ieee iR si.esestioA !:!Ii ns wheR soFAJi!laiRt is files, to be J;1aie b~• the 

J;!IBiAtiff; 

(:ll™ $1 O whon the eoteneant OJi!Ji!ears, to be J;1aie by the ElotoRElaAt; 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

(~ll:§± $10 to \:le 13aie icl'f the 13ro,,ailin§ 13arty ,,.,,hon ju8!JR"IORt is rendered. In sasos '"here In which 

jud!Jmont Is entered s•; Elofault. no ohar§e oxce13t the $;le far tho filin!l sf the osmpla1nt shall~ \:lo FA ado 

for any ser><1ses, nsluEling issuing anEI return of exesution. 

(11:[:g± $1 O lor all ser«ises in an astisn •11hero in ,.,.hish judgment is ren □ oros B)' sonfsss1on; 

(e)J:fil $10 for filing nstise of a13peal anEI transcript on appeal, justifyin§ an □ approYin§ un □ ortakin§ 

on ap13oal, ane transrnit>ing papers to tho eistrist sou rt »•1tR sortifisato. 

12) There is no fee for filina a sotition for a tomsorary EmJer of protestion er for an oreer of 

arstostisn unEler Title 10, oh aster 1 e." 

NEW SECTION. Section 2. Temporary order or temporary injunction •· continuing effect. A 

11 temporary order or temporary ·iniunction issued under 40-4-1 21 before October 1, 1995, continues in full 

12 force and effect as provided in the order or injunction. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

&eetieR 4. Sestion 40 1ii 201, ~4CA, is ameneoe to reae· 

"40 16 201. To1J1peFar; oFEler of pretestien. 11) o petitioner may seek a teRlporary oreer of 

flFEaeotion froPA a seurt listee in 40 1 i 301. The fletitiener sRall lilo a swern 13etition that states that tho 

petitioner is in reasonasle JflflFSRension of eoElily injuPf er is a ¥istim of 01=10 of tho offenses l1stae in 

40 Hi 103, l=ias a relatienship to tho rosponeoAt if reeiuiraEI sy 40 Hi 103, and is in Elanger af harFA if the 

sourt eooo not issue a temperaPt orElor of pretestion iFAmediately, 

(3) f fpon a rewiow of tho petition and a finein!j that tRe petitioner is in ean!JBF of harm if the sourt 

sees net aat iPAmoeiatel~<, tl=ie seurt sRall issue a temi3orary order of pretostion that grants tRe potItIonor 

appropriate relief. Tl=io tomperary orEler ef flFOtostioA ma·t inoluee any or all of tho fellowin13 orders· 

la) flFOhieiting the rospeneent from threatening te sommit er semR"litting asts of •,ialense a!Jamst 

tRe petitioner an9 anv eosignatoe lamil~< PAemeor; 

le) flFORisiting tl=ie rospeneent froFA harassing, anno·1in13, eistursiA€J tRe flOBGe af, teloflhonin!J, 

seRtast:ings er att:,erudse 68FRFRblnieating, dit=estly er iREli,ootl>,,, u1itR the J:)etitioner 1 an>,< r:iar=nea family 

meFAi=ler, an~< other Yistim ef this offense, er a witAoss to tho offense; 

Is) proRieiting tRe responeent froFA reFAe,,ine, a ol=iile lrom the jurisEliotion of tl=ie soi.rt; 

le) eireoting the rosponeent to sta~• 1,iOO foot or otl=ior appropriate Elistanoe awa~· from tho 

pet1,ioner, tRe potitionor's resiElense, tRe soROel or plaoe at eFAplevFAent of tl=ie pe,itienor, or an~• qies1fioe 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

1 2 

13 

14 

1 5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

f)laee frequented oy the f)etitionor and B't' any other sesi§nated family or hodsehold momser; 

101 rorno><,ntJ and oxeli,Elin§ the rssponaent from the rosisenee ef the pot1t1onor, re§a<:Jloes sf 

o·.,norship of tho roe,aense; 

1: proh1sit1n§ the respsnaent fron:i 13oss0ssin§ er us1n§ tho firoarn:i used in the accault: 

lgl 13roh1131t1ng tho rosponaent from transforrin§, enGumserrng, ssnsealing, or otheF"'l60 disposing 

of any preporty oxeof)t in tho use1al sourso of 13uc1noss or for tho nososs1ti0s of life ami, ii se rostrainoa. 

requiring tho ros13ondont to n0tif1,1 tho pet1tionor, through the sourt, of any proposoEI oHtras rdinary 

ex,:iondituras n:iaao after tho oraor is iesuoEI; 

lhl a1rosting tho transfer of possession anEI use of tho rosiaonso, an a.itomosilo, ans other essential 

r,iersonal pre13orty, re§arElloss of e•¥norshi13 of the ros1Elenee, a.itomosilo, er essential personal prsporty, anEI 

a1ro0tin§ an a1313ro13riato la¥' enforsoment offisor to asson:i,:iany tho ,:iotitionor to tho ros1Elons0 ts enswo that 

tho ,:ietitionor safol't' ostains ,:iossoss1on of tho rosiElonoo, a.itan:iosile, or other assontial personal pro13ort>; 

er to s.ipervise tho 13otitiener's or ros130nElont's ron:io¥al of essential f)ersenal 13ro13orty; 

Ii) aireotin§ the respensoRt to eon:113loto ¥ieleRse so1,1nselin§, l"hioh ma~, ineltJElo alsohol er shen:iieal 

seponElonsv so.insoliR§ or treatn:ient, if a13propriate; 

Iii sireotin§ other relief soRsisereEI nesossary to pre¥iElo for the safetv ans ,.,elfara of tho petitioner 

or other Elesi§Ratoa fan:iilv n:iernser 

(31 If the petitioner has flea tho parties' rosiElenoe, Reties of the petitioner's ne•11 res1E10nse A=illst 

130 withhols, oxsopt a~, erser of tho so.irt fer aooEI oa.ise shewn, 

(11 Tho so.irt n:iay, withe.it re~ldirin§ prior net1se to the ros13onEleRt, iss.io an in:irneEliato ten:if)oraPf 

orEler of protostioR fer ldp to .:10 Elai;s if the sourt fines, on the aasis of the petitioner's s1.,ern 13otition or 

other O"iElonso, that harm FRa'f res.ilt to the potitienor if an orsor is not iss.ioa laofore tho :w day period for 

rospen61in9 has ola~sod, 

le) Thora is ne foe fer filina a aotitieR for a ten:iaorary orElor of 11rotestiori or for aR ersor of 

protestian." 

Section 3. Section 40-15-202, MCA, is amended to read: 

"40-15-202. Order of protection •· hearing •· evidence. ( 1) A hearing must be conducted within 

29 20 days from the date the court issues a temporary order of protection. At the hearing, the court shall 

30 determine whether good cause exists for the temporary order of protection to be continued, amended, or 
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made permanent. 

2 (21 The respondent may request an emergency hearing before the end of the 20-day period by filing 

3 an affidavit that demonstrates that the respondent has an urgent need for the emergency hearing. An 

4 emergency hearing must be set within 3 working days of the filing of the affidavit. 

5 (3) The order of protection may not be made mutually effective by the court. The respondent may 

6 obtain an order of protection from the petitioner only by filing an application for an order of protection and 

7 following the procedure described in this chapter. 

8 (4) (a) Except as provided in subsection I4lib), evidence concerning a victim's sexual conduct is 

9 not admissible in a hearing under this section. 

1 O (b) Evidence of a victim's past sexual conduct with the offender or evidence of specific instances 

11 of the victim's sexual activity to show the origin of semen, pregnancy, or disease may be admitted in a 

12 hearing under this section only if that sexual conduct is at issue in the hearing. 

13 (5) If a respondent proposes to offer evidence subject to subsection (4){b), the trial judge shall 

14 order a separate hearing to determine whether the proposed evidence is admissible under subsection 

15 ~" 

16 

17 Section 4. Section 40-15-302, MCA, is amended to read: 

18 "40-15-302. Appeal to district court -- order to remain in effect. ( 1 I An order issued by a justice's 

19 court, municipal court, or city court pursuant to 40-15-201 is immediately reviewable by the district judge 

20 upon the filing of a notice of appeal. The district judge may affirm, dissolve, or modify an order of a 

21 Justice's court, municipal court, or city court made pursuant to 40-15-201 or 40-15-204. 

22 121 A case in which an order has been issued by a justice's court, municipal court, or city court 

23 pursuant to 40-15-201 or 40-15-204 may be removed to district court upon filing of a notice of removal. 

24 (3) If a temporary order of protection or an order of protection issued by a court of limited 

25 jurisdiction is appealed or removed to an appellate court, the order continues in full force and effect unless 

26 modified by the appellate court." 

Section 5. Section 45-5-206, MCA, is amended to read: 

27 

28 

29 "45-5-206. Partner or family member assault -- penalty. ( 1) A person commits the offense of 

30 partner or family member assault if the person: 
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la) purposely or knowingly causes bodily in1ury to a partner or family member; 

2 lb) negligently causes bodily injury to a partner or family member with a weapon; or 

3 (cl purposely or knowingly causes reasonable apprenensIon of bodily inIury In a partrer or iami,v 

4 'T'ember. 

5 121 For the purposes of Title 40, chapter 15, 46-6-311, and this section, the following definitions 

6 apply: 

7 (al "Family member" means mothers, fathers, children. brothers, sisters, and other past or present 

8 family members of a household. These relationships include relationships created by adoption and 

9 remarriage, including stepchildren, stepparents, in-laws, and adoptive children and parents. These 

10 relationships continue regardless of the ages of the parties and whether the parties reside in the same 

11 household. 

12 (bl "Partners" means spouses, former spouses, persons who have a child in common, and persons 

13 who have been or are currently in a dating or ongoing intimate relationship with a person of the opposite 

14 sex. 

15 13) (al An offender convicted of partner or family member assault shall be fined an amount not less 

16 than $100 or more than $1,000 and be imprisoned in the county jail for a term not to exceed 1 year or not 

17 less than 24 hours for a first offense. An offender convicted of a second offense under this section shall 

18 be fined not less than $300 or more than $1,000 and be imprisoned in the county jail not less than 72 

19 hours or more than 1 year. Upon a first or second conviction, the offender may be ordered into 

20 misdemeanor probation as provided in 46-23-1005. On a third or subsequent conviction for partner or 

21 family member assault, the offender shall be fined not less than $500 and not more than $50,000 and be 

22 imprisoned for a term not less than 30 days and not more than 5 years. If the term of imprisonment does 

23 not exceed 1 year, the person shall be imprisoned in the county jail. If the term of imprisonment exceeds 

24 year, the person shall be imprisoned in the state prison. 

25 (bf For the purpose of determining the number of convictions under this section, a convIctIon 

26 means a conviction, as defined in 45·2· 101, in this state, conviction for a violation of a similar statute in 

27 another state, or a forfeiture of bail or collateral deposited to secure the defendant's appearance in court 

28 in this state or in another state for a violation of a similar statute, which forfeiture has not been vacated. 

29 A prior conviction for domestic abuse under this section is a prior conviction for purposes of subsection 

30 ill@l 
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14) la) An offender convicted of partner or family member assault sl:lall must be required to pay for 

2 and complete a counseling assessment with a focus on violence, dangerousness, and chemical dependency. 

3 The offender shall follow through on all recommendations made by the counseling provider, The sounselor 

4 counseling provider must be approved by the court. The counseling must include a counseling assessment 

5 and a minimum of 25 hours of counseling, in addition to the assessment. The assessment and the 

6 counseling must be: 

7 Iii with a person licensed under Title 37, chapter 17, 22, or 23; 

8 l'li) with a professional person as defined in 53-21-102; or 

9 !iii) in a specialized domestic violence intervention program. 

1 O lb) The counseling provided in subsection (4)(a) must be directed to the violent conduct of the 

11 offender. Other issues indicated by the assessment may be addressed in additional counseling beyond the 

12 minimum 25 hours. Subsection (4)(a) does not prohibit the placement of the offender in other appropriate 

13 treatment if the court determines that there is no available treatment program directed to the violent 

14 conduct of the offender. 

15 (5) In addition to any sentence imposed under subsections 13) and (4), after determining the 

16 financial resources and future ability of the offender to pay restitution as provided for in 46-18-242, the 

17 court shall require the offender, if able, to pay the victim's reasonable actual medical, housing, wage loss, 

18 and counseling costs. 

19 161 In addition to the requirements of subsection (5), if financially able, the offender sl:lall must be 

20 ordered to pay for the costs of the offender's probation, if probation is ordered by the court. 

21 (7) The court may prohibit an offender convicted under this section from possession or use of the 

22 firearm used in the assault. The court may enforce 45-8-323 if a firearm was used in the assault. 

23 18) At the time of sentencing, the court shall provide an offender a written copy of the offender's 

24 sentence." 

25 

26 Section 6. Section 46-6-311, MCA, is amended to read: 

27 "46-6-311. Basis for arrest without warrant -- arrest of primary aggressor. ( 1) A peace officer may 

28 arrest a person when a warrant has not been issued if the officer has probable cause to believe that the 

29 person is committing an offense or that the person has committed an offense and existing circumstances 

30 require immediate arrest. 

\ Leg isl alive 
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12) .l.fil The summoning of a peace officer to a place of residence by a partner or family member 

2 constitutes an exigent circumstance for making an arrest. Arrest is the preferred response in partner or 

3 family member assault cases involving inIury to the victim, use or threatened use of a weapon, violation 

4 of a restraining order, or other imminent danger to the victim. 

5 lb) If a µsass offisor rosoi¥es a s0R1µlaint of •,•ialenso or threat ef .,,olonse froFll R1ero than eno 

6 person who 1s a faRlily RleR713er or @artnar, the effiser shall B>'al'"ate the S0A'lplaints so@arately WHEN A 

7 PEACE OFFICER RESPONDS TO A PARTNER OR FAMILY MEMBER ASSAULT COMPLAINT AND IF IT 

8 APPEARS THAT THE PARTIES WERE INVOLVED IN MUTUAL AGGRESSION, THE OFFICER SHALL 

9 EVALUATE THE SITUATION to determine who is the primary aggressor. It, based on the officer's 

1 O evaluation, the officer determines that one person is the primary aggressor, the officer may arrest only the 

11 grimary aggressor. A determination of who the primary aggressor is must be based on but is not limited 

1 2 to the following considerations, regardless of who was the first aggressor: 

13 Ii) the prior history of violence between the partners or family members, it information about the 

14 prior history is available to the officer; 

15 (ii) the relative severity of injuries received by each person; 

16 (iii) whether an act of or threat of violence was taken in self-defense; 

1 7 (iv) the relative sizes and apparent strength of each person: 

18 lvl the apparent fear or lack of fear between the partners or family members; and 

19 (vi) statements made by witnesses.". 

Section 7. Section 46-9-302, MCA, is amended to read: 

20 

21 

22 "46-9-302. Bail schedule -- acceptance by peace officer. ( 1) A judge may establish and post a 

23 schedule of bail for offenses over which the judge has original jurisdiction. A person may not be released 

24 on bail without first appearing before the judge when the offense is any assault on a partner or family 

25 member assa'"lt, as partner or family member is defined in 45-5-206, or stalking, as defined in 45-5-220. 

26 (2) A peace officer may accept bail on behalf of a judge: 

27 {a) in accordance with the bail schedule established under subsection (1 ); or 

28 (b) whenever the warrant of arrest specifies the amount of bail. 

29 (31 Whenever a peace officer accepts bail, the officer shall give a signed receipt to the offender 

30 setting forth the bail received. The peace officer shall then deliver the bail to the judge before whom the 
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offender is to appear, and the judge shall give a receipt to the peace officer for the bail delivered." 

2 

3 NEW SECTION. Section 8. Advocate privilege. ( 1) Unless a report Is otherwise required by !aw, 

4 an advocate may not, without consent of the victim, be examined as to any communication made to the 

5 advocate by a victim and may not divulge records kept during the course of providing shelter, counseling, 

6 or crisis intervention services. 

7 12) This privilege belongs to the victim and may not be waived, except by express consent. The 

8 privilege continues even if the vIctIm is unreachable. Consent may not be implied because the victim is a 

g party to a divorce or custody proceeding. The privilege terminates upon the death of the victim. 

1 O 13) For purposes of this section, the following definitions apply: 

11 la) "Advocate" means an employee or volunteer of a domestic violence shelter, crisis line, or 

12 victim's services provider that provides services for victims of sexual assault, stalking, or any assault on 

13 a partner or family member. 

14 lb) "Victim" means a person seeking assistance because of partner or family member assault, any 

15 sexual assault, or stalking, whether or not the victim seeks or receives services within the criminal justice 

16 system. 

17 

18 NEW SECTION. Section 9. Partner and family member assault intervention and treatment fund 

19 account. 11) There is a partner and family member assault intervention and treatment fund account In the 

20 state special revenue fund in the state treasury. The money in the account is allocated to the department 

21 of public health and human services to fund services to victims of partner or family member assault, as 

22 provided in subsections (2) and (3). 

23 (21 The department shall distribute the money in the account, as provided in subsection 13), to 

24 agencies that provide direct services to victims of partner or family member assault, including but not 

25 limited to shelters, crisis lines, safe homes, and victim's counseling providers. A service provider is eligible 

26 to receive money under this section for services provided to a victim of partner or family member assault, 

27 whether or not the victim seeks or receives services within the criminal justice system. 

28 I 3) A service provider that provides direct services to victims of partner or family member assault 

29 shall apply to the department for distribution of money under this section. The department shall evaluate 

30 a provider's eligibility to receive money under this section based on available money, the needs of the 
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provider, whether the provider includes programs focused on prevention of partner and family member 

2 assault, the quality of services provided by the provider, the need for services in the community, and the 

3 need for ,mp roved or continuing services in the community. 

4 

5 NEW SECTION. Section 10. Codification instruction. 11) [Section W §I is intended to be codified 

6 as an integral part of Title 26, chapter 1, part 8, and the provisions of Title 26, chapter 1, part 8, apply to 

7 [section W §1. 

8 12) [Section++ 21 is intended to be codified as an integral part of Title 40, chapter 15, part 1, and 

9 the provisions of Title 40, chapter 15, part 1, apply to [section ++ 21. 

10 

11 NEW SECTION. Section 11. Severability. If a part of [this act] is invalid, all valid parts that are 

12 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

13 applications, the part remains in effect in all valid applications that are severable from the invalid 

14 applications. 

15 

16 NEW SECTION. Section 12. Retroactive applicability. [Section~ 2,1 applies retroactively to October 

17 1, 1995. 

18 

19 

20 

21 

22 

NEW SECTION. Section 13. Effective date. [This act] is effective July 1, 1997. 

NEW SECTION. SECTION 14. TERMINATION. [SECTIONS 1 AND 9)TERMINATE JUNE 30, 1999. 

-END-
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