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A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS RELATING TO DOMESTIC
VIOLENCE; ELIMINATING FILING FEES FOR ORDERS OF PROTECTION; .INCREAS|NG CERTAIN FEES TO
QFFSET THE ELIMINATION OF FEES; CREATING AN ACCOUNT TO HELP FUND DOMESTIC VIOLENCE
SHELTERS AND CRISIS LINES; PROVIDING THAT IN PARTNER OR FAMILY MEMBER ASSAULT
SITUATIONS A PEACE OFFICER MAY ARREST THE PRIMARY AGGRESSOR; PROVIDING THAT IN ANY
ASSAULT AGAINST A PARTNER OR FAMILY MEMBER AN OFFENDER MUST GO TO JAIL WITHQUT BAIL;
PROVIDING THAT IN A HEARING FOR AN ORDER Of PROTECTION THE VICTIM'S PAST SEXUAL
HISTORY MAY NOT BE PLACED INTO EVIDENCE; PROVIDING A PRIVILEGE FOR A VICTIM OF PARTNER
CR FAMILY MEMBER ASSAULT FROM DISCLOSURE OF CISCUSSIONS WITH SHELTER WORKERS AND
VOLUNTEERS; CLARIFYING THAT A CONVICTION UNDER THE FORMER DOMESTIC ABUSE STATUTE IS
A CONVICTION UNDER THE CURRENT PARTNER OR FAMILY MEMBER ASSAULT STATUTE; AMENDING
SECTIONS 25-1-201,25-31-112,40-15-201,40-15-202,40-15-302, 45-5-206,46-6-311, AND 46-9-302,
MCA; AND PROVIDING AN EFFECTIVE DATE AND A RETROACTIVE APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 25-1-201, MCA, is amended to read:

"25-1-201. Fees of clerk of district court. (1) The clerk of the district court shall collect the
following fees: |

(a) at the commencement of each action or proceeding, except a petition for dissolution of

marriage, for a temporary order of protection, or for an order of protection, fram the plaintiff or petitioner,

$80; for filing a complaint in intervention, from the intervenor, $80; for filing a petition for dissolution of
marriage, a fee of $326 $150; and for filing a petition for legal separation, a fee of $320 $150;

(b} from each defendant or respondent, an appearance, $60;

{c) on the entry of judgment, from the prevailing party, $45;

{d) for preparing copies of papers on file in the clerk’s office, 50 cents per' page for the first five

pages of each file, per request, and 25 cents per additional page;
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te} for each certificate, with seal, $2;

(f) for oath and jurat, with seal, $1;

(g} for search of court records, 50 cents for each year searched, not to exceed a total of $25;

(h) for filing and docketing a transcript of judgment or transcript of the docket from all other courts,
the fee for entry of judgment provided for in subsection (1){c);

{i) for issuing an execution or order of sale on a foreclosure of a lien, $5;

{i) for transmission of records or files or transfer of a case to anather court, $5;

(k) for filing and entering papers received by transfer from other courts, $10;

() for issuing a marrtage license, $30;

{m) on the filing of an application for informal, formal, or supervised probate or for the appointment
of a personal representative or the filing of a petition for the appointment of a guardian or conservator, from
the applicant or petitioner, $70, which includes the fee for filing a will for probate;

{n} on the filing of the items required in 72-4-303 by a domiciliary foreign personal representative
of the estate of a nanresident decedent, $55;

(o) for filing a declaration of marriage without solemnization, $30;

{p) for filing a motion for substitution of a judge, $100.

{2) Except as provided in subsections {3) through (8), 32% of all fees collected by the clerk of the
district court r.nust be deposited in and credited to the district court fund. If no district court fund exists,
that portion of the fees must be deposited in the general fund for district court operations. The remaining
portion of the fees must be remitted to the state to be deposited as provided in 19-5-404.

(3} In the case of a fee collected for issuing a marriage license or filing a declaration of marriage
without solemnization, $14 must be deposited in and credited to the state general fund, $6.40 must be
deposited in and credited to the county general fund, and $9.60 must be remitted to the state 1o be
deposited as provided in 19-5-404.

(4) Of the fee for filing a petition for dissolution of marriage or legal separation, $40 m'ust be
deposited in the state general fund, $35 must be remitted to the state to be deposited as provided in
19-5-404, $5 must be deposited in the children’s trust fund account established by 41-3-702, $30 must

be deposited in_the partner and family member assault intervention and treatment fund established by

[section 11}, and $20 must be deposited in and credited to the district court fund. If no district court fund

exists, the $20 must be deposited in the general fund far district court operations.
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{5) (a) Before the percentages contained in subsection (2) are applied and the fees deposited in the
district court fund or the county general fund or remitted to the state, the clerk of the district court shall
deduct from the following fees the amounts indicated:

{i) at the commencement of each action or proceeding and for filing a complaint in intervention as
provided in subsection (1)(a), $35;

{iiy from each defendant or respondent, on appearance, as provided in subsection (1}(b), $25;

(iii) on the entry of judgment as provided in subsection (1}{c), $15; and

(iv} from the applicant or petitioner, on the filing of an appiication for probate or for the appointment
of a personal representative or on the filing of a petition for appointment of a guardian or conservator, as
provided in subsection (1}(m), $15,

{b} The clerk of the district court shall deposit the money deducted in subsection {5}{a) in the
county general fund for district court operations unless the county has a district court fund. If the county
has a district court fund, the money must be deposited in that fund.

{6) The fee for filing a motion for substitution of a judge as provided in subsection (1){p) must be
remitted to the state to be deposited as provided in 19-5-404.

(7) Fees collected under subsections {1}{d) through {1){i} must be deposited in the district court
fund. {f no district court fund exists, fees must be deposited in the general fund for district court operations.

{8) The clerk of the district court shail remit to the credit of the state general fund $20 of each fee
collected under the provisions of subsections (1){a) through {1)(c}, {1}{m)}, and (1){n} to fund a portion of
judicial salaries.

{9) There is no fee for filing a petition for & temporary order of protection or for an order of

protection under Title 40, chapter 15."

Section 2. Section 25-31-112, MCA, is amended to read:

"25-31-112. Fees. [1) The following is the schedule of fees whieh that, except as provided in
25-35-605, shad must be paid in every civil action in a justice’s court:

H{a) $25 except as provided in subsection (2), $26 when cdmplaint is filed, to be paid by the
piaintiff;

+2Hb} $10 when the defendant appears, to be paid by the defendant;

{3}c) $10 to be paid by the prevailing party when judgment is rendered. In cases whetre in which
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judgment is entered by default, no charge except the $25 for the filing of the complaint shalt must be made
for any services, including issuing and return of execution.
+43{d) $10 for all services in an action where in_which judgment is rendered by confession;
{B+e} $10 for filing notice of appeal and transcript on appeal, justifying and approving undertaking
on appeal, and transmitting papers to the district court with certificate.

{2} There is no fee for filing a petition for a temporary order of protection or for an order of

protection under Title 40, chapter 15.”

NEW SECTION. Section 3. Temporary order or temporary injunction -- continuing effect. A

temporary order ar temporary injunction issued under 40-4-121 befare October 1, 1995, continues in full

force and effect as provided in the order or injunction.

Section 4. Section 40-15-201, MCA, is amended to read:

"40-15-201. Temporary order of protection. {1) A petitioner may seek a temporary order of
protection from a court listed in 40-15-301. The petitioner shall file a sworn petition that states that the
petitioner is in reasonable apprehension of hodily injury or is a victim of one of the offenses listed in
40-15-102, has a relationship to the respondent if required by 40-15-102, and is in danger of harm if the
court does not issue a temporary order of protection immediately.

{2) Upon areview of the petition and a finding that.the petitioner is in danger of harm if the court
does not act immediately, the court shall issue a temporary order of protection that grants the petitioner
appropriate relief. The temporary order of protection may include any or all of the following orders:

{a} prohibiting the respondent from threatening to commit or committing acts of violence against
the petitioner and any designated family member;

(b) prohibiting the respondent from harassing, annoying, disturbing the peace of, telephoning,
contacting, or otherwise communicating, directly or indirectly, with the petitioner, any named family
member, any other victim of this offense, or a witness to the offense;

{c} prohibiting the respondent from removing a child from the jurisdiction of the court;

(d} directing the respondent to stay 1,500 feet or other appropriate distance away from the
petitioner, the petitioner’s residence, the school or place of employment of the petitioner, or any specified

place frequented by the petitioner and by any other designated family or household member;
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{e) removing and excluding the respondent from the residence of the petitioner, regardiess of
ownership of the residence;

{f} prohibiting the respondent from possessing or using the firearm used in the assault;

{g) prohibiting the respondent from transferring, encumbering, concealing, or otherwise disposing
of any property except in the usual course of business or for the necessities of life and, if so restrained,
requiring the respondent to notify the petitioner, through the court, of any propo»sed extraordinary
expenditures made after the order is issued;

{h) directing the transfer of passession and use of the residence, an automobite, and other essential
personal property, regardless of ownership of the residence, automobile, or essential personal property, and
directing an appropriate iaw enforcement officer to accompany the petitioner to the residence to ensure that
the petitioner safely obtains possession of the residence, automobile, or other essential personal property
or to supervise the petitioner’s or respondent’s removal of assential personal property;

(i) directing the respondent to complete violence counseling, which may include alcohol or chemical
dependency counseling orltreatment, if appropriate;

(j) directing other relief considered necessary to provide for the safety and welfare of the petitioner
or other designated family member,

{3) If the petitioner has fled the parties’ residence, notice of the petitioner’s new residence must
be withheld, except by order of the court for good cause shown.

(4) The court may, without requiring prior notice to the respondent, issue an immediate temporary
order of protection for up to 20 days if the court finds, on the basis of the petitioner’s sworn petition or
other evidence, that harm may result to the petitioner if an order is not issued before the 20-day period for
responding has elapsed.

(5} There is no fee for filing a petition for a temporary order of protection or for an order of

protection.”

Section 5. Section 40-15-202, MCA, is amended to read:

"40-15-202. Order of protection -- hearing -- evidence. (1) A hearing must be conducted within
20 days from the date the court issues a temporary order of protection. At the hearing, the court shall
determine whether good cause exists for the temporary order of protection to be continued, amended, or
made permanent.
{Legislative
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{2} Therespondent may request an emergency hearing before the end of the 20-day period by filing
an affidavit that demonstrates that the respondent has an urgent need for the emergency hearing. An
emergenéy hearing must be set within 3 working days of the filing of the affidavit.

{3} The order of protection may not be made mutually effective by the court. The respondent may
obtain an order of protection from the petitioner only by filing an application for an order of protection and
following the procedure described in this chapter.

(4) (a) Except as provided in subsection {4](b}, evidence concerning a victim’s sexual conduct is

not admissible in a hearing under this section.

{b) Evidence of a victim’s past sexual conduct with the offender or evidence of specific instances

of the victim’s sexual activity to show the origin of semen, preqgnancy, or disease may be admitted in a

hearing under this section only if that sexual conduct is at issue in the hearing.

(6) If arespondent proposes to offer evidence subject to subsection (4){b), the trial judge shall
order a separate hearing to determine whether the proposed evidence is admissible under subsection

(4){b)."

Section 6. Section 40-15-302, MCA, is amended to read:

"40-15-302. Appeal to district court -- order to remain in effect. (1) An order issued by a justice’s

court, municipal court, or city court pursuant to 40-15-201 is immediately reviewable by the district judge
upon the filing of a notice of appeal. The district judge may affirm, dissolve, or modify an order of a
justice’s court, municipal court, or city court made pursuant to 40-15-201 or 40-15-204.

{2} A case in which an order has been issued by a justice’s court, municipal court, or city court
pursuant to 40-15-201 or 40-15-204 may be removed to district court upon filing of a notice of removal.

{3) If a temporary order of protection or an order of protection issued by a court of limited

jurisdiction is appealed or removed to an appeilate court, the order continues in full force and effect unless

modified by the appellate court."”

Section 7. Section 45-5-206, MCA, is amended to read:
"45-5-206. Partner or family member assault -- penalty. (1) A person commits the offense of
partner or family member assauit if the person: '

{a) purposely or knowingly causes bodily injury to a partner or family member;
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(b} negligently causes bodily injury to a partner or family member with a weapon; or

{c) purposely or knowingly causes reasonable apprehension of bodily injury in a partner or family
member.

(2} For the purposes of Title 40, chapter 15, 46-6-311, and this section, the following definitions
apply:

{a) "Family member" means mothers, fathers, children, brothers, sisters, and other past or present
family members of a household. These relationships include relationships created by adoption and
re'marriage, including stepchildren, stepparents, in-laws, and adoptive children .and parents. These
relationships continue regardless of the ages of the parties and whether the parties reside in the same
household.

{b) "Partners" means spouses, former spouses, persons who have a child in common, and persons
who have been or are currently in a dating or ongoing intirate relationship with a person of the oppaosite
sex.

(3) (a} An offender convicted of partner or family member assault shall be fined an amount not less
than $100 or more than $1,000 and be imprisoned in the county jail for a term not to exceed 1.year or not
less than 24 hours for a first offense. An offender convicted of a second offense under this section shall
be fined not less than $300 or more than $1,000 and be imprisoned in the county jail not less than 72
hours or more than 1 year. Upon a first or secand conviction, the offender may be ordered into
misdemeanar probation as provided in 46-23-1005. On a third or subsequent conviction for partner or
family member assault, the offender shall be fined not less than $500 and not more than $50,000 and be
imprisoned for a term not less than 30 days and not more than 5 years. If the term of imprisonment does
not exceed 1 year, the person shall be imprisoned in the county jail. If the term of imprisonment exceeds
1 year, the person shall be imprisoned in the state prison.

(b} For the purpose of determining the number of convictions under this section, a conviction
means a conviction, as defined in 45-2-101, in this state, conviction for a violation of a similar statute in
another state, or a forfeiture of bail or collateral deposited to secure the defendant’s appearance in court
in this state or in anather state for a violation of a similar statute, which forfeiture has not been vacated.
A prior_conviction for domestic abuse under this section is a prior conviction for purposes of subsection

(3){a).

{4) (a) An offender convicted of partner or family member assault shalt must be required to pay for
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and complete a counseling assessment with a focus on violence, dangerousness, and chemical dependency.
The offender shall follow through on all recommendations made by the counseling provider. The esurseler

counseiing provider must be approved by the court. The counseling must include a counseling assessment

and a minimum of 25 hours of bounseling, in addition to the assessment. The assessment and the
counseling must be:

{i) with a person licensed under Title 37, chapter 17, 22, or 23;

{iiy with a professional person as defined in 53-21-102; or

{iii) in a specialized domestic violence intervention program.

(b} The counseling provided in subsection (4){a) must be directed to the viotent conduct of the
offender. Other issues indicated by the assessment may be addressed in additional counseling beyond the
minimum 25 hours. Subsection {4}{a) does not prohibit the placement of the offender in other appropriate
treatment if the court determines that there is no available treatment program directed to the violent
conduct of the offender, |

{6) In addition to any sentence imposed under subsections (3} and (4), after determining the
tinancial resources and future ability of the offender to pay restitution as provided for in 46-18-242, the
court shall require the offender, if able, to pay the victim’s reasonable actual medical, housing, wage loss,
and counseling costs.

{6} In addition to the requirements of subsection {b), if financially able, the offender shal must be
ordered to pay for the costs of the offender’s probation, if probation is ordrered by the court.

{7) The court may prohibit an offender convicted under this section from possessian or use of the
firearm used in the assault. The court may enforce 45-8-323 if a firearm was used in the assault.

(8] At the time of sentencing, the court shall provide an offender a written copy of the offender’s

sentence,”

Section 8. Section 46-6-311, MCA, is amended to read:

"46-6-311. Basis for arrest without warrant -- arrest of primary aggressor. (1} A peace officer may
arrest a person when a warrant has not been issued if the officer has probable cause to believe that the
person is committing an offense or that the person has committed an offense and existing circumstances

require immediate arrest.

(2) {a) The summoning of a peace officer to a place of residence by a partner or family member

| Legislative
yervices -8 -

“ \_l_)jvl'sion



55th Legislature LC0609.01

O W 0 NN AW N

N =+ =2 A e A ek =2 4
O W o0~ s W N =

21
22
23
24
25
26
27
28
29
30

constitutes an exigent circumstance for making an arrest. Arrest is the preferred response in partner or
family member assault cases involving injury to the victim, use or threatened use of a weapon, violation
of a restraining order, or other imminent danger to the victim.

(b} If a peace officer receives a complaint of violence or threat of violence from moaore than one

person whao is a family member or partner, the officer shall evaluate the complaints separately to determine

who is the primary aggressor. |f, based on the officer’s evaluation, the officer determines that one person

is the primary aggressor, the officer may arrest only the primary aggressor. A determination of who the

primary aqgressor is must be based on but is not limited to the following considerations, reqardless of who

was the first aqgressor:

{i} the prior history of vioclence between the partners or family members, if information about the

prior history is available to the officer;

{ii) the relative severity of injuries received by each ferson;

{iii) whether an act of or threat of violence was taken ir self-defense;

(iv] the relative sizes and apparent strength of each person;

(v} the apparent fear or lack of fear between the partners or family members: and

{vi] statements made by witnesses.”

Section 9. Section 46-9-302, MCA, is amended to read:
"46-9-302. Bail schedule -- acceptance by peace officer. (1) A judge may establish and post a
schedule of bail for offenses over which the judge has original jurisdiction. A person may not be released

on bail without first appearing before the judge when the offense is any assault gn a partner or family

member assawit, as partner or family member is defined in 45-5-2086, or stalking, as defined in 45-5-220.

(2) A peace officer may accept baii on behalf of a judge:

(a) in accordance with the bail schedule established under subsection (1}; or

{b} whenever the warrant of arrest specifies the amount of bail.

{3) Whenever a peace officer accepts bail, the officer shall give a signed receipt to the offender
setting forth the bail received. The peace officer shall then deliver the bail to the judge before whom the

offender is to appear, and the judge shall give a receipt to the peace officer for the bail delivered.”

NEW SECTION,. Section 10. Advacate privilege. {1} Unless a report is otherwise required by law,
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an advocate may not, without consent of the victim, be examined as to any communication made to the
advocate by a victim and may not divulge records kept during the course of providing shelter, counseling,
or crisis intervention services.

{2) This privilege belongs to the victim and may not be waived, except by express consent. The
privilege continues even if the victim is unreachable. Consent may not be implied because the victim is a
party to a divorce or custody proceeding. The privilege terminates upon the death of the victim.

(3] For purposes of this section, the following definitions apply:

(a) "Advocate" means an employee or volunteer of a domestic violence sheiter, crisis line, or
victim'’s services provider that provides services for victims of sexual assault, stalking, or any assault on
a partner or family member.

(b} "Victim" means a person seeking assistance because of partner or family member assauit, any
sexual assault, or stalking, whether or not the victim seeks or receives services within the criminal justice

systam.

NEW SECTION; Section 11. Partner and family member assault intervention and treatment fund
account. (1) There is a partner and family member assault intervention and treatment fund account in the
state special revenue fund in the state treasury. The money in the account is allocated to the department
of public health and human services to fund services to victims of partner or family member assault, as
provided in subsections (2} and ({3}.

(2) The department shall distribute the money in the account, as provided in subsection (3}, to
agencies that provide direct services to victims of partner or family member assault, including but not
limited to sheiters, crisis lines, safe homes, and victim’s counseling providers. A service pravider is eligible
to receive money under this section for services provided to a victim of partner or family member assault,
whether or not the victim seeks or receives services within the criminal justice system.

{3} A service provider that provides direct services to victims of partner or family member assault
shall apply to the department for distribution of money under this section. The department shall evaluate
a provider’s eligibility to receive money under this section based on available money, the needs of the
provider, whether the provider includes programs focused on prevention of partner and family member
assault, the quality of services provided by the provider, the need for services in the community, and the

need for improved or continuing services in the community.
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NEW SECTICN, Section 12. Codification instruction. (1) {Section 10} is intended to be codified

as an integral part of Title 26, chapter 1, part 8, and the provisions of Title 28, chapter 1, part 8, apply to
[section 10].
{2) [Section 11] is intended to be codified as an integral part of Title 40, chapter 15, part-1, and

the provisions of Title 40, chapter 15, part 1, apply to [section 11].

NEW SECTIQN. Section 13. Severability. If a part of [this act] is invalid, all valid parts that are

severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its
applications, the part remains in effect in all valid applications that are severable from the invalid

applications.

NEW SECTION. Section 14. Retroactive applicability. [Section 3] applies retroactively to October

1, 1995,

NEW SECTION. Section 15. Effective date. [This act] is effective July 1, 1997.

-END-
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STATE OF MONTANA - FISCAL NOTE

Fiscal Note for HB0343, as introduced

DESCRIPTION O ROPOSED LFGIS

An act generally revising domestic abuse laws; increasing the divorce filing and legal
separation fees; creating a state special revenue account to help fund domestic vioclence
shelters and crisis lines; and directing the Department of Public Health and Human
Services to distribute funds in the state special revenue account to agencies that provide
direct services to victims of domestic violence.

ASSUMPTIONS:

1. Current law collects $120 for dissclution of a marriage or for filing a petition for
legal separation.

2. This proposal would increase the filing fee for marriage dissolution or petition for
legal separation to $150.

3. The additional $30 in the fee would be deposited in a special revenue fund account
and allocated to the Department of Public Health and Human Services (DPHHS} for
interventicn and treatment services to victims of partner or family member assault.

4, DPHHS will distribute the money in the special revenue account to agencies that
provide direct services to victims of partner or family member assault.

5. In fiscal 1997, DPHHS contracted with 20 domestic violence service providers at an
annual average cost of 316,000 per provider.

6. The average number of divorces is 4,220 per year, based on calendar years 1989
through 1995,

7. The $30 increase in the dissolution of marriage and legal separation fees will

result in $126,600 additional annual state special revenue.

FISCAL IMPACT:

FYS8 FYSS
Expenditures: Difference Difference
RBerefits 5126, 600 5126, 600
Funding:
State Special Revenue (02} $12¢€, 600 $126,600
Revenues:
Increased Fee Revenue (02) $126,600 $126, 600
Net Impact on Fund Balance: (Revenues minus expenditures)
State Special Revenue (02) s 50
(Continued)

DAVE LEWIS, BUDGET DIRECTOR DATE DUANE GRIMES, PRIMARY SPFONSCR DATE
Office of Budget and Program Planning

Fiscal Note for HBO0343, as jptroduced

HB 343




Fiscal Note Request, 0343 s _jintroduced
Page 2
(continued)

DEDICATION OF REVENUE:

a) Are there persons or entities that benefit from this dedicated revenue that do nct pay?

b)

€)

f)

g)

(Please explain)

Persons filing for divorce who are not victims of domestic violence would not benefit
from this dedicated revenue. Conversely, victims of domestic violence who remain
married may benefit from this revenue without contributing.

What special information or other advantages exist as a result of using a state special
revenue fund that could not be obtained if the revenue were allocated to the general
fund?

Use of a state special revenue account could ensure that the increase in divorce filing
fees is used to support domestic vieclence programs. If the revenue is deposited to the
general fund, the increase in divorce fees could be appropriated for programs other
than domestic violence.

Is the source of revenue relevant to current use cf the funds and adequate to fund the
program/activity that is intended? Yes No (if no, explain)

To the extent that divorces may result due to domestic violence, the scurce of revenue
1s relevant to the use of funds.

Does the need for this state special revenue provision still exist? Yes
No (Explain)

This bill would create a new account.

Does the dedicated revenue affect the legislature's ability to scrutinize budgets,
contrel expenditures, or establish priorities for state spending? {Please explain)

All state revenue accounts may affect the legislature and executive’s ability to
scrutinize budgets, control expenditures, and establish pricorities for state spending.

Does the dedicated revenue fulfill a continuing, legislatively recognized need?
{Piecase explain)

How does the dedicated revenue provisicn result in accounting/auditing efficiencies or
inefficiencies in your agency? (Please explain. Also, if the program/activity were
general funded, could you adequately account for the program/activity?)

No impact.
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APPROVED BY COM
ON JUDICIARY

HOUSE BILL NO. 343
INTRODUCED BY GRIMES, NELSON

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS RELATING TO DOMESTIC
VIOLENCE; EHHNATFNGFHNGFEES FOR ORBERS DR RPROTECHON: INCREASING CERTAIN FILING FEES
FO-OFRFSETHHERLUIMINATION-GFFEES; CREATING AN ACCOUNT TO HELP FUND DOMESTIC VIOLENCE
SHELTERS AND CRISIS LINES; PROVIDING THAT IN PARTNER OR FAMILY MEMBER ASSAULT
SITUATIONS A PEACE OFFICER MAY ARREST THE FRIMARY AGGRESSOR; PROVIDING THAT IN ANY
ASSAULT AGAINST A PARTNER OR FAMILY MEMBER AN OFFENDER MUST GO TO JAIL WITHQUT BAIL;
PROVIDING THAT IN A HEARING FOR AN ORDER OF PROTECTION THE VICTIM'S PAST SEXUAL
HISTORY MAY NOT BE PLACED INTO EVIDENCE; PROVIDING A PRIVILEGE FOR A VICTIM OF PARTNER
OR FAMILY MEMBER ASSAULT FROM DISCLOSURE OF DISCUSSIONS WITH SHELTER WORKERS AND
VOLUNTEERS; CLARIFYING THAT A CONVICTION UNDER THE FORMER DOMESTIC ABUSE STATUTE IS
A CONVICTION UNDER THE CURRENT PARTNER OR FAMILY MEMBER ASSAULT STATUTE; AMENDING
SECTIONS 25-1-201, 2634-342:-46-15-20%,40-15-202,40-15-302, 45-5-206, 46-6-311, AND 46-9-302,
MCA; AND PROVIDING AN EFFECTIVE DATE AND A RETROACTIVE APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 25-1-201, MCA, is amended to read:
"25-1-201. Fees of clerk of district court. (1) The clerk of the district court shall coilect the
following fees:

(a) at the commencement of each action or proceeding, except a petition for dissolution of

marriage 3-tEFRPOTary-6 d 5 i s actian, from the plaintiff or petitioner,

$80; for filing a compiaint in intervention, from the intervenor, $80; for filing a petition for dissolution of
marriage, a fee of $3208 $150; and for filing a petition for legal separation, a fee of $326 $150;

(b) from each defendant or respondent, on appearance, $60;

{c) on the entry of judgment, from the prevailing party, $45;

(d) for preparing copies of papers on file in the clerk’s office, 50 cents per page for the first five
pages of each file, per request, and 25 cents per additional page;
"Legisiative
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(e) for each certificate, with seal, $2;

(f) for oath and jurat, with seal, $1;

{g) for search of court records, 50 cents for each year searched, not to exceed a total of $25;

th) for filing and docketing a transcript of judgment or transcript of the docket from all other courts,
the fee for entry of judgment provided for in subsection {1){c);

(i) for issuing an execution or order of sale on a foreclosure of a lien, $5;

(j} for transmission of records or files or transfer of a case to another court, $5;

(k) for filing and entering papers received by transfer from other courts, $10;

{h for issuing a marriage license, $30;

Im) on the filing of an application for informal, formal, or supervised probate or for the appointment
of a personal representative or the filing of a petition for the appointment of a guardian or conservator, from
the applicant or petitioner, $70, which includes the fee for filing a will for probate; "

(n1 on the filing of the items required in 72-4-303 by a domiciliary foreign personal representative
of the estate of a nonresident decedent, $55;

{o) for filing a declaration of marriage without solemnization, $30;

{p) for filing a motion for substitution of a judge, $100.

{2) Except as provided in subsections {3) through (8), 32% of all fees collected by the clerk of the
district court must be deposited in and credited to the district court fund. If no district court fund exists,
that portion of the fees must be deposited in the general fund for district court operations. The remaining
portion of the fees must be remitted to the state to be deposited as provided in 13-5-404,

(3) In the case of a fee collected for issuing a marriage license ar filing a deciaration of marriage
without solemnization, $14 must be deposited in and credited to the state general fund, $6.40 must be
deposited in and credited to the county general fund, and $9.60 must be remitted to the state to be
deposited as provided in 19-5-404,

{4) Of the fee for filing a petition for dissolution of marriage or legal separation, $40 must be
deposited in the state general fund, $35 must be remitted to the state to be deposited as provided in
19-5-404, $5 must be deposited in the children’s trust fund account established by 41-3-702, $30 must

be deposited in the partner and family member assault intervention and treatment fund established by

[section 4+ 8], and $20 must be deposited in and credited to the district court fund. If no district court fund
exists, the $20 must be deposited in the general fund for district court operations.
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(5) {a} Before the percentages contained in subsection {2) are applied and the fees deposited in the
district court fund or the county generai fund or remitted to the state, the clerk of the district court shall
deduct from the following fees the amounts indicated:

{i) at the commencement of each action or proceeding and for filing a complaint in intervention as
provided in subsection (1}{a), $35;

(i) from each defendant or respondent, on appearance, as provided in subsection [1)(b), $25;

(iii} on the entry of judgment as provided in subsection {1)(c), $15; and

{ivl from the applicant or petitioner, on the filing of an application for probate or for the appointment
of a personal representative or on the filing of a petition for appointment of a guardian or conservator, as
provided in subsection {1}{m), $15.

(b} The clerk of the district court shall deposit the money deducted in subsection (B){a) in the
county general fund for district court operations unless the county has a district court fund. If the county
has a district court fund, the money must be deposited in that fund.

{6) The fee for filing a motion for substitution of a judge as provided in subsection {1){p) Mmust be
remitted to the state to be deposited as provided tn 13-5-404,

{7) Fees collected under subsections {1}{d} through (1}{i) must be deposited in the district court
fund. If no district court fund exists, fees must be deposited in the general fund for district court operations.

(8) The clerk of the district court shall remit to the credit of the state general fund $20 of each fee

collected under the provisions of subsections {1)(a) through {1){c), (1}{m), and {1}{n} to fund a portion of

judicial salaries.
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NEW SECTION. Section 2. Temporary aorder or temporary injunction -- continuing effect. A

temporary order or temporary injunction issued under 40-4-121 before October 1, 1995, continues in full

force and effect as provided in the order or injunction.
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26 Section 3. Section 40-15-202, MCA, is amended to read:

27 "40-15-202. Order of protection -- hearing -- evidence. {1) A hearing must be conducted within
28 20 days from the date the court issues a temporary order of protection. At the hearing, the court shall
29 determine whether good cause exists for the temporary order of protection to be continued, amended, or
30 made permanent.
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(2} Therespondent may request an emergency hearing before the end of the 20-day period by filing
an affidavit that demonstrates that the respondent has an urgent need for the emergency hearing. An
emergency hearing must be set within 3 working days of the filing of the affidavit.

(3) The order of protection may not be made mutually effective by the court. The respondent may
obtain an order of protection from the petitioner only by filing an application for an order of protection and
following the procedure described in this chapter,

(4) {(a) Except as provided in subsection {4}(b}, evidence cancerning a victim’'s sexual conduct is

not admissible in a hearing under this section.

(b} Evidence of a_victim's past sexual conduct with the offender or evidence of specific instances

of the victim’s sexual activity to show the origin of semen, pregnancy, or disease may be admitted in a

hearing under this section only if that sexual conduct is at issue in the hearing.

() If a respondent proposes to offer evidence subject to subsection (4)ib), the trial judge shall

order a separate_hearing to determine whether the proposed evidence is admissible under subsection

(4}(b}."

Section 4. Section 40-15-302, MCA, is amended to read:

"40-15-302. Appeal to district court -- order to remain in effect. (1) An order issued by a justice’s

court, municipal court, or city court pursuant to 40-15-201 is immediately reviewable by the district judge
upon the filing of a notice of appeal. The district judge may affirm, dissolve, or modify an order of a
justice’s court, municipal court, or city court made pursuant to 40-15-201 or 40-15-204.

{2) A case in which an order has been issued by a justice’s court, municipal court, or city court
pursuant to 40-15-201 or 40-15-204 may be removed to district court upon filing of a notice of removai.

{3) _If a temporary order of protection_or an order of protectian issued by a court of limited

“lurisdiction is appealed or removed to an appellate court, the order continues in full force and effect uniess

modified by the appellate court.”

Section 5. Section 45-5-206, MCA, is amended to read;

"45-5-206. Partner or family member assault -- penaity. {1) A person commits the offense of
partner or family member assault if the person:

(a} purposeiy or knowingly causes bodily injury to a partner or family member;
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{(b) negligently causes badily injury to a partner or family member with a weapon; or

(c) purposely or knowingly causes reasonable apprehension of bodily injury in a partner or family
member.

(2) For the purposes of Title 40, chapter 15, 46-6-311, and this section, the following definitions
apply:

(a) "Family member” means mothers, fathers, children, brothers, sisters, and other past or present
family members of a household. These relationships include relationships created by adoption and
remarriage, including stepchildren, stepparents, in-taws, and adoptive children and parents. These
relationships continue regardiess of the ages of the parties and whether the parties reside in the same
household.

(b "Partners" means spouses, former spouses, persons who have achild in common, and persons
who have been or are currently in a dating or ongoing intimate refationship with a person of the op.posite
sex.

(3) (a) An offender convicted of partner or family member assault shall be fined an amount not less
than $100 or more than $1,000 and be imprisoned in the county jail for a term not to exceed 1 year or not
less than 24 hours for a first offense. An offender convicted of a second offense under this section shall
be fined not less than $300 or more than $1,000 and be imprisoned in the county jail not less than 72
hours or more than 1 year. Upon a first or second conviction, the offender may be ordered into
misdemeanor probation as provided in 46-23-1005, On a third or subseguent conviction for partner or
family member assault, the offender shall be fined not less than $500 and not more than $50,000 and be
imprisoned for a term not less than 30 days and not more than 5 years. If the term of impriscnment does
not exceed 1 year, the person shall be imprisoned in the county jail. If the term of imprisonment exceeds
1 year, the person shall be imprisoned in the state prison.

{b) For the purpose of determining the number of convictions under this section, a conviction
means a conviction, as defined in 45-2-101, in this state, conviction for a violation of a similar statute in
another state, or a forfeiture of bail or collateral deposited to secure the defendant’s appearance in court
in this state or in another state for a violation of & similar statute, which forfeiture has nat been vacated.

A prior_conviction for domestic abuse under this section is a prior conviction for purposes of subsection

(3)(a}.

(4) (a) An offender convicted of partner or family member assault shaH must be required to pay for
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and complete a counseling assessment with a focus on violence, dangerousness, and chemical dependency.
The offender shali follow thraugh on ali recommendations made by the counseling provider. The eeunselor

counseling provider must be approved by the court. The counseling must include a counseling assessment

and a minimum of 25 hours of counseling, in addition to the assessment. The assessment and the
counseiing must be:

{i} with a person licensed under Title 37, chapter 17, 22, or 23;

(i) with a professional person as defined in 53-21-102; or

{iii) in a specialized domestic violence intervention program.

(b} The counseling provided in subsection {4](a) must be directed to the viclent conduct of the
offender. Other issues indicated by the assessment may be addressed in additional counseling beyond the
minimum 25 hours. Subsection (4)(a) does not prohibit the placement of the offender in other appropriate
treatment if the court determines that there is no available treatment program directed to the violent
conduct of the offender.

(8} In addition to any sentence imposed under subsections (3} and (4), after determining the
financial resources and future ability of the offender to pay restitution as provided for in 46-18-242, the
court shall require the offender, if able, to pay the victim's reascnable actual medical, housing, wage loss,
and counseling costs.

{6) in addition to the requirements of subsection (5}, if financially able, the offender sha# must be
ordered to pay for the costs of the offender’s probation, if probation is ordered by the court.

{7} The court may prohibit an offender convicted under this section from possession or use of the
firearm used in the assauit. The court may enforce 45-8-323 if a firearm was used in the assauilt.

(8) At the time of sentencing, the court shall provide an offender a written copy of the offender’s

sentence.”

Section 6. Section 46-6-311, MCA, is amended to read:

"46-6-311. Basis for arrest without warrant -- arrest of primary aggressor. (1) A peace officer may

arrest a person when a warrant has not been issued if the officer has probable cause to believe that the
persan is committing an offense or that the person has committed an offense and existing circumstances

require immediate arrest.

{2) (a) The summoning of a peace officer to a place of residence by a partner or family member

Legislative

\Seryr'.cgs -8 - HB 343
W B}wslon



56th Legislature HB0343.02

> AW N

1

12
13
14
15
16
17
18
19
20
27

22
23
24
25
26
27
28
29
30

constitutes an exigent circumstance for making an arrest. Arrest is the preferred response in partner or
family member assault cases involving injury to the victim, use or threatened use of a weapon, violation
of a restraining order, or other imminent danger to the victim.

(b) If a peace officer receives a complaint of violence or threat of violence from more than one

person who is a family member or partner, the officer shail evaluate the complaints separately to determine

whao is the primary aqqressor. If, based on the officer’s evaluation, the officer determines that one person

is the primary aggressor, the officer may arrest only the primary aggressor. A determination of who the

primary aggressor is must be based on butis not limited to the following considerations, regardless of wha

was the first aggressor:

(i} the prior history of violence between the partners or family members, if information about the

prior history is available to the officer;

{u} the relative severity of injuries received by each person;

(it} whether an act of or threat of viclence was taken in_self-defense;

(iv) the relative sizes and apparent strength of each person;

{v) the apparent fear or lack of fear between the partners or family members; and

{vi} statements made by witnesses.”

Section 7. Section 46-9-302, MCA, is amended to read:
"46-9-302. Bail schedule -- acceptance by peace officer. (1) A judge may establish and post a
schedule of bail for offenses over which the judge has original jurisdiction. A person may not be released

on bail without first appearing before the judge when the offense is any assault on a partner or family

member assaalt, as partner or family member is defined in 45-5-206, or stalking, as defined in 45-5-220.

{2) A peace officer may accept bail on behalf of a judge:

{(a) in accordance with the bail schedule established under subsection {1}; or

(b} whenever the warrant of arrest specifies the amount of bail.

{3) Whenever a peace officer accepts bail, the officer shall give a signed receipt to the offender
setting forth the bail received. The peace officer shall then deliver the bail to the judge before whom the

offender is to appear, and the judge shall give a receipt to the peace officer for the bail delivered.”

NEW SECTION. Section 8. Advocate privilege. (1) Unless a report is otherwise required by law,
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an advocate may not, without consent of the victim, be examined as to any communication made to the
advocate by a victim and may not divuige records kept during the course of providing shelter, counseling,
Or crisis intervention services.

{2) This privilege belongs to the victim and may not be wa‘ived, except by express consent. The
privilege continues even if the victim is unreachable. Consent may not be implied because the victim is a
party to a divorce or custody proceeding. The privilege terminates upon the death of the victim.

{3) For purposes of this section, the following definitions apply:

{a) "Advocate” means an employee or volunteer of a domestic violence shelter, crisis line, or
victim's services provider that provides services for victims of sexual assault, stalking, or any assault on
a partner or family member.

(b} "Victim" means a person seeking assistance because of partner or family member assault, any
sexual assault, or stalking, whether or not the victim seeks or receives services within the criminal justice

system.

NEW SECTION. Section 9. Partner and family member assault intervention and treatment fund

account. (1) Thereis a partner and family member assault intervention and treatment fund account in the
state special revenue fund in the state treasury. The money in the account is allocated to the department
of public health and human services to fund services to victims of partner or family member assault, as
provided in subsections {2) and (3).

(2) The department shall distribute the money in the account, as provided in subsection (3), to
agencies that provide direct services to victims of partner or family member assault, including but not
limited to shelters, crisis lines, safe homes, and victim’s counseling providers. A service provider is eligibie
to receive money under this section for services provided to a victim of partner or family member assault,
whether or not the victim seeks or receives services within the criminal justice systemn.

{3) A service provider that provides direct services to victims of partner or family member assault
shall apply to the department for distribution of money under this section. The department shall evaluate
a provider's eligibility to receive money under this section based on available money, the needs of the
provider, whether the provider includes programs focused on prevention of partner and family member
assault, the quality of services provided by the provider, the need for services in the community, and the
need for improved or continuing services in the community.
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NEW SECTION. Section 10. Codification instruction. (1) [Section 30 8] is intended to be codified
as an integral part of Title 26, chapter 1, part 8, and the provisions of Title 26, chapter 1, part 8, apply to
[section 48 8].

{2) [Section ++ 9] is intended to be codified as an integral part of Title 40, chapter 15, part 1, and

the provisions of Title 40, chapter 15, part 1, apply to [section +3+ 9}.

NEW SECTION. Section 11. Severability. If a part of [this act] is invalid, all valid parts that are

severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its
applications, the part remains in effect in all valid applications that are severable from the invalid

applications.

NEW SECTION. Section 12. Retroactive applicability. [Section 3 2] applies retroactively to October

1, 1995,

NEW SECTION. Section 13. Effective date. [This act] is effective July 1, 1997.

-END-
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HOUSE BILL NO. 343
INTRODUCED BY GRIMES, NELSCN

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS RELATING TC DOMESTIC
VIOLENCE; ELIVHNATING-FILINGFEES FOR ORBERS ORRROTECHOMN: INCREASING CERTAIN FILING FEES
FO-GFRRSET FHEELIVHNATHON-OFREES; CREATING AN ACCOUNT TO HELP FUND DOMESTIC VIOLENCE
SHELTERS AND CRISIS LINES; PROVIDING THAT IN PARTNER OR FAMILY MEMBER ASSAULT
SITUATIONS A PEACE OFFICER MAY ARREST THE PRIMARY AGGRESSOR; PROVIDING THAT IN ANY
ASSAULT AGAINST A PARTNER OR FAMILY MEMBER AN OFFENDER MUST GO TO JAIL WITHOUT BAIL;
PROVIDING THAT IN A HEARING FOR AN ORDER OF PROTECTION THE VICTIM’'S PAST SEXUAL
HISTORY MAY NOT BE PLACED INTO EVIDENCE; PROVIDING A PRIVILEGE FOR A VICTIM OF PARTNER
OR FAMILY MEMBER ASSAULT FROM DISCLOSURE OF DISCUSSIONS WITH SHELTER WORKERé AND
VOLUNTEERS; CLARIFYING THAT A CONVICTION UNDER THE FORMER DOMESTIC ABUSE STATUTE iS
A CONVICTION UNDER THE CURRENT PARTNER OR FAMILY MEMBER ASSAULT STATUTE; AMENDING
SECTIONS 25-1-201, 26-3+112-40-346-20%+:40-15-202,40-15-302,45-5-206,46-6-311, AND 46-3-302,
MCA; AND PROVIDING AN EFFECTIVE DATE AND A RETROACTIVE APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

THERE ARE NO CHANGES IN THIS BILL AND IT WILL NOT BE
REPRINTED. PLEASE REFER TO SECOND READING COPY
(YELLOW) FOR COMPLETE TEXT.
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APPROVED BY COM
ON JUDICIARY

HOUSE BILL NO. 343
INTRODUCED BY GRIMES, NELSON

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS RELATING TO DOMESTIC
VIOLENCE; ELHIHNATING FHING FEES FOR-ORDERS OF RROTEGCTICN; INCREASING CERTAIN FILING FEES
TOOFESETFHEELIVMINATHONOFFEES; CREATING AN ACCOUNT TO HELP FUND DOMESTIC VIOLENCE
SHELTERS AND CRISIS LINES; PROVIDING THAT IN PARTNER OR FAMILY MEMBER ASSAULT
SITUATIONS A PEACE OFFICER MAY ARREST THE PRIMARY AGGRESSOR; PROVIDING THAT IN ANY
ASSAULT AGAINST APARTNER OR FAMILY MEMBER AN OFFENDER MUST GO TO JAIL WITHOUT BAIL;
PROVIDING THAT IN A HEARING FOR AN ORDER OF PROTECTION THE VICTIM'S PAST SEXUAL
HISTORY MAY NOT BE PLACED INTO EVIDENCE; PROVIDING A PRIVILEGE FOR A VICTIM OF PARTNER
OR FAMILY MEMBER ASSAULT FROM DISCLOSURE OF DISCUSSIONS WITH SHELTER WORKERS AND
VOLUNTEERS; CLARIFYING THAT A CONVICTION UNDER THE FORMER DOMESTIC ABUSE STATUTE IS
A CONVICTION UNDER THE CURRENT PARTNER OR FAMILY MEMBER ASSAULT STATUTE; AMENDING
SECTIONS 25-1-201, 26-3+-H2-40-16-201:40-15-202, 40-15-302, 45-5-206; 46-8-311, AND46-2-302,
MCA; AND PROVIDING AN EFFECTIVE DATE AND, A RETROACTIVE APPLICABILITY DATE,_AND A
TERMINATION DATE."

BE {T ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA.:

Section 1. Section 25-1-201, MCA, is amended to read;
"25-1-201. Fees of clerk of district court. (1) The clerk of the district court shall collect the
following fees:

(a) at the commencement of each action or proceeding, except a petition for dissolution of

marriage ion, from the plaintiff or petitioner,

$80; for filing a complaint in intervention, from the intervenor, $80; for filing a petition for dissolution of
marriage, a fee of $320 $150; and for filing a petition for legal separation, a fee of $320 $150;

(b} from each defendant or respondent, on appearance, $60;

{¢) on the entry of judgment, from the prevailing party, $45;

(d) for preparing copies of papers on file in the clerk’s office, 50 cents per page for the first five
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pages of each file, per request, and 25 cents per additional page;

(e) for each certificate, with seal, $2;

(f} for oath and jurat, with seal, $1;

(g} for search of court records, 50 cents for each year searched, nat to exceed a totat of $25;

{h) for filing and docketing a transcript of judgment or transcript of the docket from ail other courts,
the fee for entry of judgment provided for in subsection (1}{c};

{iy for issuing an execution or order of sale on a foreclosure of a lien, $5;

{i} for transmission of records or files or transfer of a case to another court, $5;

(k) for filing and entering papers reqeived by transfer from other courts, $10;

() for issuing a marriage license, $30;

(m) on the filing of an application for informal, formal, or supervised probate or for the appointment
of a personal representative or the filing of a petition for the appointment of a guardian or conservator, from
the applicant or petitioner, $70, which includes the fee for filing a will for probate;

{n) on the filing of the items required in 72-4-303 by a domiciliary foreign personal representative
of the estate of a nonresident decedent, $55;

{o) for filing a declaration of marriage without solemnization, $30;

{p) for filing a motion for substitution of a judge, $100.

{2) Except as provided in subsections (3} through (8), 32% of all fees collected by the clerk of the
district court must be deposited in and credited to the district court fund. If no district court fund exists,
that portion of the fees must he deposited in the general fund for district court operations. The remaining
portion of the fees must be remitted to the state to be deposited as provided in 19-5-404.

(3} In the case of a fee collected for issuing a marriage license or filing a declaration of marriage
without solemnization, $14 must be deposited in and credited to the state general fund, $6.40 must be
deposited in and credited to the county general fund, and $9.60 must be remitted to the state to be
deposited as provided in 19-5-404,

{4) Of the fee for filing a petition for dissolution of marriage or legal separation, $40 must be
deposited in the state general fund, $35 must be remitted to the state to be deposited as provided in
19-5-404, $5 must be deposited in the children’s trust fund account established by 41-3-702, $30 must

be deposited in the partner and family member_assault intervention and treatment fund established by

[section 31 9], and $20 must be deposited in and credited to the district court fund. If no district court fund
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exists, the $20 must be deposited in the general fund for district court operations.

(6) (a) Before the percentages contained in subsection (2) are applied and the fees deposited in the
district court fund or the county general fund or remitted to the state, the clerk of the district court shall
deduct from the following fees the amounts indicated:

(i} at the commencement of each action or proceeding and for filing a complaint in intervention as
provided in subsection {1)(a), $35;

{ii} from each defendant or respondent, on appearance, as provided in subsection {1}(b), $25:

(i} on the'entry of judgment as provided in subsection (1){c), $15; and

{iv) from the applicant or petitioner, on the filing of an application for probate or for the appointment
of a personal representative or on the filing of a petition for appointment of a guardian or conservator, as
provided in subsection {1)(m), $15.

(b)Y The clerk of the district court shall deposit the money deducted in subsection (5)(a) in the
county general fund for district court operations untess the county has a district court fund. If the county
has a district court fund, the money must be deposited in that fund.

(6) The fee for filing a motion for substitution of a judge as provided in subsection (1}{p) must be
remitted to the state to be deposited as provided in 19-5-404.,

{7) Fees collected under éubsections {1){d) through (1){i) must be deposited in the district court
fund. If no district court fund exists, fees must be deposited in the general fund for district court operations.

{8) The clerk of the district court shall remit to the credit of the state general fund $20 of each fee

collected under the provisions of subsections (1})(a) through (1}{c), {1)}{m)}, and (1){n} to fund a portion of

judicial salaries.
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10 NEW SECTION. Section 2. Temporary order or temporary injunction -- continuing effect. A

11 temporary order or temporary injunction issued under 40-4-121 before October 1, 1995, continues in full
12  force and effect as provided in the order or injunction.
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27 Section 3, Section 40-15-202, MCA, is amended to read:

28 "40-15-202. Order of protection -- hearing -- evidence. (1) A hearing must be conducted within
29 20 days from the date the court issues a temporary order of protection. At the hearing. the court shall
30 determine whether good cause exists for the temporary order of protection to be continued, amended, or
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made permanent,

(2} Therespondent may request an emergency hearing before the end of the 20-day period by filing
an affidavit that demonstrates that the respondent has an urgent need for the emergency hearing. An
emergency hearing must be set within 3 working days of the filing of the affidavit.

{3) The order of protection may not be made mutually effective by the court. The respondent may
obtain an order of protection from the petitioner only by filing an application for an order of protection and
following the procedure described in this chapter.

{4) {a) Except as provided in subsection {4}(b), evidence concerning a victim’s sexual conduct is

not admissible in a hearing under this section.

(b} Evidence of a victim's past sexual conduct with the offender or evidence of specific instances

of the victim’s sexual activity to show the origin of semen, pregnancy, or disease may be admitted in a

hearing under this section only if that sexual conduct is at issue in the hearing.

(b} If a respondent proposes to offer evidence subject to subsection {4}{b), the trial judge shall

order a separate hearing to determine whether the proposed evidence is admissible under subsection
{4)(b)."

Section 4. Section 40-15-302, MCA, is amended to read:

"40-15-302. Appeal to district court -- order to remain in effect. (1) An order issued by a justice’s

court, municipal cou-rt, or city court pursuant to 40-15-201 is immediately reviewable by the district judge
upon the filing of a natice of appeal. The district judge may affirm, dissolve, or modify an order of a
justice’s court, municipal court, or city court made pursuant to 40-15-201 or 40-15-204.

(2} A case in which an order has been issued by a justice's court, municipal court, or city court
pursuant to 40-15-201 or 40-15-204 may be removed to district court upon filing of a notice of removal.

{3) 1f a temporary order of protection or an order _of protection issued by a court of limited

jurisdiction is appealed or removed to an appellate court, the order continues in full force and effect unless

modified by the appellate court."

Section 5. Section 45-5-206, MCA, is amended to read:
"45-5-206., Partner or family member assault -- penalty. {1} A person commits the offense of

partner or family member assault if the person:
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(a) purposely or knowingly causes badily injury to a partner or family member;

(b) negligently causes bodily injury to a partner or family member with a weapon; or

{c) purposely or knowingly causes reasonable apprehension of bodily injury in a partner or family
member.

{2) For the purposes of Title 40, chapter 15, 46-6-311, and this section, the following definitions
apply:

{a) "Family member" means mothers, fathers, chitdren, brothers, sisters, and other past or present
family members of a household. These relationships include relationships created by adoption and
remarriage, including stepchildren, steppqrems, in-laws, and adoptive children and parents. These
relationships continue regardless of the ages of the parties and whether the parties reside in the same
household.

(b} "Partners” means spouses, former spouses, persons who have a child in common, and persons
who have been or are currently in a dating or ongoing intimate relationship with a person of the opposite
sex.

(3) {a) An offender convicted of partner or family member assault shall be fined an amount not less
than $100 or more than $1,000 and be imprisoned in the county jail for a term not to exceed 1 year or not
less than 24 hours for a first offense. An offender convicted of a second offense under this section shall
be fined not less than $300 or more than $1,000 and be imprisoned in the county jail not less than 72
hours or more than 1 year. Upon a first or second conviction, the offender may be ordered into
misdemeanor probation as provided in 46-23-1005. On a third or subsequent conviction for partner or
family member assault, the offender shall be fined not less than $500 and not more than $50,000 and be
imprisoned for a term not less than 30 days and not more than b years. If the term of imprisonment does
not exceed 1 year, the person shail be imprisoned in the county jail. If the term of imprisonment exceeds
1 vear, the person shall be imprisoned in the state prison.

(b} For the purpose of determining the number of convictions under this section, a conviction
means a conviction, as defined in 45-2-101, in this state, conviction for a violation of a similar statute in
another state, or a forfeiture of bail oi collateral deposited to secure the defendant’s appearance in court
in this state or in another state for a violation of a similar statute, which forfeiture has not been vacated,
A prior conviction for domestic abuse under this section is a prior conviction for purposes of subsection
(Bl{a).

\ Legislative

\&Ser_vi_cgs -7 - HB 343
ﬂgvaston



55th Legislature HB0343.03

Q © W N OO AW N -

[ T N T N e R . T T R R S
N = O @ N 3 Rs W N

23
24
25
- 26
27
28
29
30

(4} (a} An offender convicted of partner or family member assault shall must be required to pay for
and complete a counseling assessment with a focus on violence, dangerousness, and chemical dependency.
The offender shall follow through an all recommendations made by the counseling provider. The eeunselor

counseling provider must be approved by the court. The counseling must include a counseling assessment

and a minimum of 25 hours of counseling, in addition to the assessment. The assessment and the
counseling must he:

{i)} with a person licensed under Title 37, chapter 17, 22, or 23;

{ii} with a professicnal person as defined in 563-21-102; or

{iii) in a specialized domestic violence intervention program.

{b) The counseling provided in subsection (4){a) must be directed to the violent conduct of the
offender. Other issues indicated by the assessment may be addressed in additional counseling beyond the
minimum 25 hours. Subsection (4}{a) does not prahibit the placement of the offender in other appropriate
treatment if the court determines that there is no available treatment program directed to the viclent
conduct of the offender,

{5) In addition to any sentence imposed under subsections (3) and (4), after determining the
financial resources and future ability of the offender to pay restitution as provided for in 46-18-242, the
court shall require the offender, if able, to pay the victim’s reasonable actual medical, housing, wage loss,
and counseling costs.

{6) !n addition to the requirements of subsection (5), if financially able, the offender shal must be
crdered to pay for the costs of the offender’s probation, if probation is ordered by the court.

{7} The court may prohibit an offender convicted under this section from possession or use of the
firearm used in the assauit. The court may enforce 45-8-323 if a firearm was used in the assault.

(8) At the time of sentencing, the court shall provide an offender a written copy of the offender’s

sentence.”

Section 6. Section 46-6-311, MCA, is amended to read;
"46-6-311. Basis for arrest without warrant -- arrest of primary aggressor. (1} A peace officer may
arrest a person when a warrant has not been issued if the officer has probable cause to believe that the

persan is committing an offense or that the person has committed an offense and existing circumstances

require immediate arrest.
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{2) (a) The summoning of a peace officer to a place of residence by a partner or family member
constitutes an exigent circumstance for making an arrest. Arrest is the preferred response in partner or

family member assault cases involving injury to the victim, use or threatened use of a weapon, violatian

of a restraining order, or other imminent danger to the victim.

PEACE OFFICER RESPONDS TO A PARTNER OR FAMILY MEMBER ASSAULT COMPLAINT AND IFIT

APPEARS THAT THE PARTIES WERE INVOLVED IN MUTUAL AGGRESSION, THE QFFICER SHALL

EVALUATE THE SITUATION to determine who is the primary aggressor. |f, based on the officer's

evaluation, the officer determines that one person is the primary aggressor, the officer may arrest only the

primary aqgressor, A determination of who the primary aggressor is must be based on but is npt limited

to the following considerations, regardless of who was the first aggressor:

(i} the prior history of violence between the partners or family members, if information about the

prior history is available to the officer;

{ii} the relative severity of injuries received by each person;

(iii} whether an act of or threat of violence was taken in self-defense;

(iv) the relative sizes and apparent_strength of each person;

(v} the apparent fear or lack of fear between the partners or_family members; and

{vi) statements made by witnesses."

Section 7. Section 46-9-302, MCA, is amended to read:
"46-9-302. Bail schedule -- acceptance by peace officer. {1} A judge may establish and post a
schedule of bail for offenses over which the judge has ariginal jurisdiction. A person may not be released

on bail without first appearing before the judge when the offense is any assault on a partner or family

member assawlt, as partner or family member is defined in 45-5-206, or stalking, as defined in 45-5-220.

{2) A peace officer may accept bail on behalf of a judge:

{(a) in accordance with the bail schedule established under subsection {1); or

{b) whenever the warrant of arrest specifies the amount of bail.

(3) Whenever a peace officer accepts bail, the officer shall give a signed receipt to the offender
setting forth the bail received. The peace officer shall then deliver the bail to the judge before whom the
{Legislative
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offender is to appear, and the judge shall give a receipt to the peace officer for the bail delivered.”

NEW SECTION. Section 8. Advocate privilege. (1) Unless a report is otherwise required by law,
an advorcate may not, without consent of the victim, be examined as to any communication made to the
advocate by a victim and may not divulge records kept during the course of providing shelter, counseling,
ar crisis intervention services.

{2) This privilege belongs to the victim and may not be waived, except by express consent. The
privilege continues even if the victim is unreachable. Consent may not be implied because the victim is a
party to a divorce or custody proceeding. The privilege terminates upon the death of the victim.

(3) For purposes of this section, the following definitions apply:

{a} "Advocate" means an employee or volunteer of a domestic violence shelter, crisis line, or
victim’s services provider that provides services for victims of sexual assault, stalking, or any assault on
a partner or family member.

(b} "Victim" means a person seeking assistance because of partner or family member assault, any
sexual assault, or stalking, whether or not the victim seeks or receives services within the criminal justice

system.

NEW SECTION. Section 9. Partner and family member assault intervention and treatment fund

account. {1} There is a partner and family member assault intervention and treatment fund account in the
state special revenue fund in the state treasury. The money in the account is allocated to the department
of public health and human services to fund services to victims of partner or family member assault, as
provided in subsections (2) and (3).

(2) The department shall distribute the money in the account, as provided in subsection (3), to
agencies that provide direct services to victims of partner or family member assault, including but not
limited to sheiters, crisis lines, safe homes, and victim’s counseling providers. A service provider is eligible
to receive money under this section for services provided to a victim of partner or family member assauit,
whether or not the victim seeks or receives services within the criminal justice system,

(3i A service provider that provides direct services 10 victims of partner or family member assault
shall apply to the department for distribution of money under this section. The department shall evaluate

a provider's eligibility to receive money under this section based on available money, the needs of the .
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provider, whether the provider includes programs focused on prevention of partner and family member
assault, the quality of services provided by the provider, the need for services in the community, and the

need for improved or continuing services in the community.

NEW SECTICON. Section 10. Codification instruction. (1) [Section 10 8] is intended to be codified
as an integral part of Title' 26, chapter 1, part 8, and the provisions of Title 26, chapter 1, part 8, apply to
[section 3G 8].

{2) {Section ++ 9] is intended to be codified as an integral part of Title 40, chapter 15, part 1, and

the provisions of Title 40, chapter 15, part 1, apply to [section 4+ 9].

NEW SECTION. Section 11. Severability. |f a part of [this act] is invalid, all valid parts that are

severable from the invalid part remain in etffect. If a part of [this act] is invalid in one or more of its
applications, the part ramains in effect in all valid applications that are severable from the invalid

applications.

NEW SECTION. Section 12. Retroactive applicability. [Section 3 2] applies retroactively to October
1, 1995,

NEW SECTION. Section 13. Effective date. [This act] is effective July 1, 1997.

NEW SECTION. SECTION 14. TERMINATION. [SECTIONS 1 AND 9] TERMINATE JUNE 30, 1999.

-END-
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HOUSE BILL NO. 343
INTRODUCED BY GRIMES, NELSON

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS RELATING TO DOMESTIC
VIOLENCE; EEMINATING HENGFEESROR-ORDERS OFPROTECTHON: INCREASING CERTAINFILING FEES
FO-ORFSET THEELIINATION QFFEES,; CREATING AN ACCOUNT TO HELP FUND DOMESTIC VIOLENCE
SHELTERS AND CRISIS LINES; PROVIDING THAT IN PARTNER OR FAMILY MEMBER ASSAULT
SITUATIONS A PEACE OFFICER MAY ARREST THE PRIMARY AGGRESSOR; PROVIDING THAT IN ANY
ASSAULT AGAINST A PARTNER OR FAMILY MEMBER AN OFFENDER MUST GO TO JAIL WITHOUT BAIL;
PROVIDING THAT IN A HEARING FOR AN ORDER OF PROTECTION THE VICTIM'S PAST SEXUAL
HISTORY MAY NOT BE PLACED INTO EVIDENCE; PROVIDING A PRIVILEGE FOR A VICTIM OF PARTNER
OR FAMILY MEMBER ASSAULT FROM DISCLOSURE OF DISCUSSIONS WITH SHELTER WORKERS AND
VOLUNTEERS; CLARIFYING THAT A CONVICTION UNDER THE FORMER DOMESTIC ABUSE STATUTE IS
A CONVICTION UNDER THE CURRENT PARTNER OR FAMILY MEMBER ASSAULT STATUTE; AMENDING
SECTIONS 25-1-201, 26-34+-112,40-16-203-,40-15-202,40-15-302,45-5-206,46-6-311, AND46-9-302,
MCA; AND PROVIDING AN EFFECTIVE DATE ANB, A RETROACTIVE APPLICABILITY DATE_AND A
TJERMINATION DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 25-1-201, MCA, is amended to read:

"25-1-201. Fees of clerk of district court. (1) The clerk of the district court shall collect the
following fees:

{a) at the commencement of each action or proceeding, except a petition for dissolution of

gctien, from the plaintiff or petitioner,

marriageg

$80; for filing a complaint in intervention, from the intervenor, $80; for filing a petition for dissolution of
marriage, a fee of $420 $150; and for filing a petition for legal separation, a fee of $320 $150;

(b) from each defendant or respondent, on appearance, $60;

{c) on the entry of judgment, from the prevailing party, $45;

{d} for preparing copies of papers on file in the cierk’s office, 50 cents per page for the first five
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pages of each file, per request, and 25 cents per additional page;

{e} for sach certificate, with seal, $2;

{f} for oath and jurat, with seal, $1;

{g} for search of court records, 50 cents for each year searched, not to exceed 3 total of $25;

{h) for filing and docketing a transcript of judgment or transcript of the docket fram all other courts,
the fee for entry of judgment provided for in subsection {1}{c};

{it for issuing an execution or order of sale on a foreclosure of g Hen, $5;

{j} for transmission of records or files or transfer of a case to another court, $5;

tki for filing and entering papers receivaed by transfer from other courts, $10;

{} for issuing a marriage license, $30;

{m} on the filing of an application for informal, formal, or suparvised probate or for the appointment
of a personal representative or the filing of & petition for the appointmant of a guardian or conservater, from
the applicant or petitioner, $70, which includes the fee for filing a will for probate;

{n} on the filing of the items required in 72-4-303 by a domiciiiary foreign personal represantative
of the estate of a nonresident decedent, $565;

(o) for filing a declaration of marriage without solemnization, $30;

(p} for filing a motion for substitution of a judge, $100.

{2} Except as provided in subsections {3) through (8), 32% of all fees colizcted by the clerk of the
district court must be deposited in and credited to the district court fund. If no district court fund exists,
that portian of the fees must be deposited in the general fund for district court apsrations. Tha remaining
portion of the fees must be remifted to the state to be deposited as provided in 19-5-404,

{31 In the case of a fee collected for issuing a marriage licensa or filing a declaration of marrtage
w!thout solemnization, $14 must be deposited in and credited to the state general fund, 36.40 must he
deposited in and cradited to the county general fund, and $3.60 must be remitted to the state to be
deposited as provided in 19-5-404, .

{4) Of the fee for filing a petition for dissolution of marriage or legal separation, $40 must be
depositad in the state general fund, $35 must be remitted ic the state to be deposited as provided in

19-5-404, $5 must be depaosited in the children’s trust fund account astablished by 41-3-702, 330 must

ba deposited in the partner_and family member assault initervention and treatment fund established by

[section 1 3], and $20 must be depositad in and credited o tha disirict court fund. If no district court fuind
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exists, the $20C must be deposited in the general fund for district court operations.

(6) [a) Before the percentages contained in subsection (2) are applied and the fees deposited in the
district court fund or the county general fund or remitted to the state, the clerk of the district court shall
deduct from the following fees the amounts indicated:

(i) atthe commencement of each action or proceeding and for filing a complaint in intervention as
provided in subsection (1){a), $35;

(i from each defendant or respondent, on appearance, as provided in subsection (1}(h}, $25:

{iii} on the entry of judgment as provided in subsection (1){c), $15; and

{iv} from the applicant or petitioner, on the filing of an application for probate or for the appointment
of a personal representative or on the filing of a petition for appointment of a guardian or conservator, as
provided in subsection {1}{m}, $15.

{b) The clerk of the district court shall deposit the money deducted in subsection (5)(a) in the
county general fund for district court operations unless the county has a district court fund. If the county
has a district court fund, the money must be deposited in that fund.

(8Y The fee for filing a motion for substitution of a judge as provided in subsection {1)(p} must be
remitted to the state to be deposited as provided in 19-5-404,

(7) Fees collected under subsections (1)(d) through (1){i) must be deposited in the district court
fund. If no district court fund exists, fees must be deposited in the general fund for district court operations.

{8) The clerk of the district court shall remit to the credit of the state general fund $20 of each fee

collected under the provisions of subsections (1)(a) through {1)(c), (1}(m), and (1){n) to fund a portion of

judicial salaries,

"Legisiative

\ Services -3 HB 343

= Division
=3



55th Legislature HBC343.03

8 ; : _ -

10 NEW SECTION., Section 2. Temporary order or temporary injunction -- continuing effect. A
11 temporary order or temporary injunction issued under 40-4-121 before October 1, 1995, continues in full
12 force and effect as provided in the order or injunction.
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27 Section 3. Section 40-15-202, MCA, is amended to read:

28 "40-15-202. Order of protection -- hearing -- evidence. {1) A hearing must be conducted within

29 20 days from the date the court issues a temporary order of protection. At the hearing, the court shaii

30 determine whether good cause exists for the témporary ordelr of protection to be continued, amended, or
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made permanent.

(2) Therespondent may request an emergency hearing before the end of the 20-day period by filing
an affidavit that demonstrates that the respondent has an urgent need for the emergency hearing. An
emeargency hearing must be set within 3 working days of the filing of the affidavit.

{3) The order of protection may not be made mutually effective by the court. The respondent may
obtain an order of protection from the petitioner only by filing an application for an order of protection and
following the procedure described in this chapter.

(4) (a) Except as provided in subsection (4}(b}, evidence concerning a victim’s sexual conduct is

not admissible in a hearing under this section.

(b} Evidence of a victim’s past sexual conduct with the offender or evidence of specific instances

of the victim's sexual activity to show the origin of semen, pregnancy, or disease may be admitted in a

hearing under this section anly if that sexual conduct is at issue in the hearing.

(5] _If a respondent_proposes to offer evidence subject to subsection {4}(b}, the trial judge shall

order a separate hearing to determine_whether the proposed evidence is admissible under subsection
{4}(h})."

Section 4. Section 40-15-302, MCA, is amended to read:

"40-15-302. Appeal to district court -- order to remain in effect. (1) An order issued by a justice’s

court, municipal court, or city court pursuant to 40-15-201 is immediately reviewable by the district judge
upon the filing of a notice ot appeal. The district judge may affirm, dissolve, or modify an arder of a
justice’s court, municipal court, ar city court made pursuant to 40-15-201 or 40-15-204,

{2) A case in which an order has been issued by a justice’s court, municipal court, or city court
pursuant to 40-15-201 or 40-15-204 may be removed to district court upon filing of a notice of removal.

{3)_If a temporary order of protection or _an order of protection issued by a court of limited

jurisdiction is appealed or removed to an appellate court, the order continues in full force and effect unless

modified by the appellate court.”

Section 5. Section 45-5-208, MCA, is amended to read:

"45-5-206. Partner or family member assault -- penalty. {1} A persan commits the offense of

partner or family member assault if the person:
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fa) purposely or knowingly causes bodily injury to a partner or family member;

{b) negligently causes bodily injury to a partner or family member with a weapon; or

{c) purposely or knowingly causes reasonable apprehension of badily injury in a partner or tamily
member.

{2) For the purposes of Title 40, chapter 15, 46-6-311, and this section, the following definitions
apply:

{a} "Family member" means mothers, fathers, children, brothers, sisters, and other past or present
family members of a household. These relationships inciude relationships created by adoption and
remarriage, including stepchildren, steppqrents, in-laws, and adoptive children and parents. These
relationships continue regardless of the ages of the parties and whether the parties reside in the same
househoid.

(b} "Partners” means spouses, former spouses, persons who have a child in common, and persons
who have been or are currently in a dating or ongoing intimate relationship with a person of the cpposite
sex.

(3) {a) An offender convicted of partner or family member assault shatl be fined an amount not less
than $100 or more than $1,000 and be imprisoned in the county jail for a term not to exceed 1 year or not
fess than 24 hours for a first offense. An offender convicted of a second offense under this section shall
be fined not less than $300 or more than $1,000 and be imprisoned in the county jail not less than 72
hours or more than 1 year. Upon a first or secand conviction, the offender may be ordered into
misdemeanor probation as provided in 46-23-1005. On a third or subsequent conviction for partner or
family member assault, the offender shall be fined not less than $500 and not more than .$50,000 and be
imprisoned for a term not less than 30 days and not more than & years. If the term of imprisonment does
not exceed 1 year, the person shall be imprisoned in the county jail. If the term of imprisonment exceeds
1 year, the person shall be imprisoned in the state prison.

(b} For the purpose of determining the number of convictions under this section, a conviction
means a conviction, as defined in 45-2-101, in this state, conviction for a violation of a similar statute in
another state, or a forfeiture of bail or collateral deposited to secure the defendant’s appearance in court

in this state or in another state for a violation of a similar statute, which forfeiture has not heen vacated.

A prior conviction for domestic abuse under this section is a prior conviction for purposes of subsection
(3)(a).
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(4) (a) An offender convicted of partner or family member assault shall myst be required to pay for
and complete a counseling assessment with a focus on violence, dangerousness, and chemical dependency.
The offender shall follow through on all recommendations made by the counseling provider. The eéeunreslor

counseling provider must be approved by the court. The counseling must include a counseling assessment

and a minimum of 25 hours of counseling, in addition to the assessment. The assessment and the
counseling must be:

(i} with a person licensed under Title 37, chapter 17, 22, or 23;

(i) with a professional person as defined in 53-21-102; or

{iii) in a specialized domestic viclence intervention pragram.

{b) The counseling provided in subsection (4){a) must be directed to the violent conduct of the )
offender. Qther issues indicated by the assessment may be addressed in additional counseling beyond the
minimum 25 hours. Subsection (4){a) does not prohibit the placement of the offender in other appropriate
treatment if the court determines that there is no available treatment program directed to the violent
conduct of the offender.

{5) In addition to any sentence imposed under subsections (3} and (4), after determining the
financial resources and future ability of the offender to pay restitution as provided for in 46-18-242, the
court shall require the offender, if able, to pay the victim'’s reasonable actual medical, housing, wage loss,
and counseling costs.,

(6} In addition to the requirements of subsection (5, if financially able, the offender ehal must be
ordered to pay for the casts of the offender’s probation, if probation is ordered by the court.

{7) The court may prohibit an offender convicted under this section from possession or use of the
firearm used in the assault. The court may enforce 45-8-323 if a firearm was used in the assault.

{8} At the time of sentencing, the court shall provide an offender a written copy of the offender’s

sentence,"”

Section 6. Section 46-6-311, MCA, is amended to read:

"46-6-311. Basis for arrest without warrant -- arrest of primary aggressor. (1) A peace cofficer may

arrest a person when a warrant has not been issued if the officer has probable cause to believe that the
person is committing an cffense or that the person has committed an offense and existing circumstances

require immediate arrest.

\ Legislative

. Services -8- HB 343

~ Division



55th Legisltature HB0O343.03

1

12
13
14
15
16
17
18
19
20
21

22
23
24
25
26
27
28
29
30

{2) (a} The summoning of a peace officer to a place of residence by a partner or family member
constitutes an exigent circumstance for making an arrest. Arrest is the preferred response in partner or
family member assault cases involving injury to the victim, use or threatened use of a weapon, violation

of a restraining order, or other imminent danger to the victim.

PEACE OFFICER RESPONDS TO A PARTNER OR FAMILY MEMBER ASSAULT COMPLAINT AND IF IT

APPEARS THAT THE PARTIES WERE INVOLVED IN MUTUAL AGGRESSION, THE OFFICER SHALL

EVALUATE THE SITUATION to determine who is the primary aqgressor. |f, based on the officer's

evaluation, the officer determines that one person is the primary aggressor, the officer may arrest onily the

primary aggressor. A determination of who the primary agqressor is must be based on but is not limited

to the following considerations, regardless of who was the first aggressor:

(i) _the prior history of violence between the partners or family members, if information about the

prior history is available to the officer;

(i) the relative severity of injuries received by each person;

{iii) whether an act of or threat of violence was taken in seif-defense;

(iv) the relative sizes and apparent strength of each person;

{v] the apparent fear or lack of fear between the partners or family members; and

{vi] statements made by witnesses."

Section 7. Section 46-9-302, MCA, is amended to read:
"46-9-302, Bail schedule -- acceptance by peace officer. (1) A judge may establish and post a
schedule of bail for offenses over which the judge has original jurisdiction. A person may not be released

on bail without first appearing before the judge when the offense is any assault on a partner or family

member assault, as partner or family member is defined in 45-5-2086, or stalking, as defined in 45-5-220.

{2) A peace officer may accept bail on behalf of a judge:

{a} in-accordance with the bail schedule established under subsection (1); or

{b) whenever the warrant of arrest specifies the amount of bail,

(3) Whenever a peace officer accepts bail, the officer shall give a signed receipt to the offender
setting forth the bail received. The peace officer shall then deliver the bail to the judge before whom the
i Legislative
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offender is to appear, and the judge shall give a receipt to the peace officer for the bail delivered.”

NEW SECTION. Section B. Advocate privilege. {1) Unless a report is otherwise required by law,
an advocate may not, without consent of the victim, be examined as to any communication made to the
advocate by a victim and may not divulge records kept during the course of providing shelter, counseling,
or crisis intervention services.

{2} This privilege belongs to the victim and may not be waived, except by express consent. The
privilege continues even if the victim is unreachable. Censent may not be implied because the victim is a
party to a divorce or custody proceeding. The privilege terminates upon the death of the victim.

{3} For purposes of this section, the following definitions apply:

(a) "Advocate" means an employee or volunteer of a domestic violence shelter, crisis line, or
victim’'s services provider that provides services for victims of sexua!l assault, stalking, or any assault on
a partner or family member.

{b) "Victim” means a person seeking assistance because of partner or family member assault, any
sexual assault, or stalking, whether or not the victim seeks or receives services within the criminai justice

system.

NEW SECTION. Section 9. Partner and family member assault intervention and treatment fund
account. {1} There is a partner and family member assault intervention and treatment fund account in the
state special revenue fund in the state treasury. The money in the account is allocated to the department
of public health and human services to fund services to victims of partner or family member assault, as
provided in subsections (2) and (3).

{2) The department shall distribute the money in the account, as provided in subsection (3), to
agencies that provide direct services to victims of partner or family member assault, including but not
limited to shelters, crisis lines, safe homes, and victim’s counseling providers. A service provider is eligible
to receive money under this section for services provided to a victim of partner or family member assaulit,
whether or not the victim seeks or receives services within the criminal justice system.

{3} A service provider that provides direct services 1o victims of partner or family member assault
shall apply to the department for distribution of money under this section. The department shall evaluate

a provider’'s eligibility to receive money under this section based on avaiiable mone\), the needs of the
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provider, whether the provider includes programs focused on prevention of partner and family member
assault, the quality of services provided by the provider, the need for services in the community, and the

need for improved or continuing services in the community.

NEW SECTION. Section 10. Codification instruction. (1) {Section 30 8] is intended to be codified
as an integral part of Title 26, chapter 1, part B, and the provisions of Title 26, chapter 1, part 8, apply to
[section 30 8].

{2) [Section 1 3} is intended to be codified as an integral part of Title 40, chapter 15, part 1, and

the provisions of Title 40, chapter 15, part 1, apply to [section +3 9}.

NEW SECTION. Section 11, Severability. if a part of [this act] is invalid, all valid parts that are
severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its
applications, the part remains in effect in all valid applications that are severable from the invalid

applications.

NEW SECTION, Section 12. Retroactive applicability. [Section 3 2] applies retroactively to October

1, 1995.
NEW SECTION. Section 13, Effective date. [This act] is effective July 1, 1997.

NEW SECT!ION. SECTION 14. TERMINATION. [SECTIONS 1 AND 9] TERMINATE JUNE 30, 1999,

-END-
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HOUSE BILL NQ. 343
INTRODUCED BY GRIMES, NELSON

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS RELATING TQ BOMESTIC
VIOLENCE; ELMUNATHING RILINGREESFORORDERS OFRROTECTION; INCREASING CERTAIN FILING FEES
FOORFSETTHEELIMINATION GFFEES; CREATING AN ACCOUNT TO HELP FUND DOMESTIC VIOLENCE
SHELTERS AND CRISIS LINES; PROVIDING THAT IN PARTNER OR FAMILY MEMBER ASSAULT
SITUATIONS A PEACE OFFICER MAY ARREST THE PRIMARY AGGRESSQOR; PROVIDING THAT IN ANY
ASSAULT AGAINST APARTNER OR FAMILY MEMBER AN QFFENDER MUST GO TO JAILWITHOQUT BAIL;
PROVIDING THAT IN A HEARING FOR AN ORDER OF PROTECTION THE VICTIM'S PAST SEXUAL
HISTORY MAY NOT BE PLACED INTO EVIDENCE; PROVIDING A PRIVILEGE FOR A VICTIM OF PARTNER
OR FAMILY MEMBER ASSAULT FROM DISCLOSURE OF DISCUSSIONS W!TH SHELTER WORKERS AND
VOLUNTEERS; CLARIFYING THAT A CONVICTION UNDER THE FORMER DOMESTIC ABUSE STATUTE IS
A CONVICTION UNDER THE CURRENT PARTNER OR FAMILY MEMBER ASSAULT STATUTE; AMENDING
SECTIONS 25-1-201, 28-34-112,:40-15-104-40-15-202, 40-15-302,45-5-206,46-6-311, AND 46-3-302,
MCA; AND PROVIDING AN EFFECTIVE DATE AND, A RETROACTIVE APPLICABILITY DATE_AND A
JERMINATION DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 25-1-201, MCA, is amended to read:
"25-1-201. Fees of clerk of district court. (1} The clerk of the district court shali collect the
following fees:

(a} at the commencement of each action or proceeding, except a petition for dissolution of

marriage ion, from the plaintiff or petitioner,

$80; for filing a camplaint in intervention, from the intervenor, $80; for filing a petition for dissolution of
marriage, a fee of $320 $150; and for filing a petition for legal separation, a fee of $328 $150;

(b} from each defendant or respondent, on appearance, $60;

{c) on the entry of judgment, from the prevailing party, $45;

(d} for preparing copies of papers on file in the clerk’s office, 50 cents per page fdr the first five
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pages of each file. per request, and 25 cents per additional page:

{el for each certificate, with seal, $2;

4} for oath and jurat, with seal, $1;

igy for search of court records, 50 cents for each year searched, not to exceeg a otal of $2%:

{h) for filing and dacketing a transcript of judgment or transcript of the docket from ali ather courrs,
the fee for entry of jJuagment provided for in subsection {1){c];

it for issuing an execution or order of sale on a foreclosure of a lien, $5;

(j) for transmission of records or files or transfer of a case 10 another court, $5;

(k) for filing and entering papers regeived by transfer from other courts, $10;

() tor issuing a marriage license, $30;

(m) on the filing of an application for informal, formal, or supervised probate or for the agpointment
of a personal representative or the filing of a petition for the appointment of a guardianr ar conservatar, from
the applicant or petitioner, $70, which includes the fee for filing a will for probate;

{n} on the filing of the items required in 72-4-303 by a domiciliary foreign personai representative
of the estate of a nonresident decedent, $55;

(o) for filing a declaration of marriage without solemnization, $30;

{p} for filing a motion for substitution of a judge, $100.

(2} Except as provided in subsections (3} through (8), 32% of all fees collected by tne clerk of tre
district court must be deposited in and credited to the district court fund. f no district court fund extsts,
that portion of the fees must be deposited in the general fund for district court aperations. The remaining
portion of the fees must be remitted to the state to be deposited as provided in 13-5-404.

(3) In the case of a fee collected for issuing a marriage license or filing a deciaration of marriage
without solemnization, $14 must be deposited in and credited tc the state general fund, $6.40 must be
depasited in and credited to the county general fund, and $9.60 must be ramitted to the state to he
depaesited as provided in 13-5-404.,

{4} Of the fee for filing a petition for dissolution of marriage or legal separation, $40 must be
deposited in the state general fund, $35 must be remitted to the state ta be deposited as provided in
19-5-404, $% must be deposited in the children’s trust fund account established by 41-3-702, $30 must

he deposited in the partner and family member assault intervention and treatment fund estabiished by

section 34 9], and $20 must be deposited in and credited to the district court fund, If no district court fund
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exists, the $20 must be depasited in the general fund for district court operations.

{51 lar Before the percentages contained 'n subsection (2) are applied and the fees deposited ir tne
aistrict court fund or the county genera! fund or remitted to the state, the clerk of the district court shall
deduct from the following fees the amounts indicated:

(11 at the commencement of each action or proceeding and for filing a complaint in intervention as
provided in subsection (1){a), $35;

(i) from each defendant or respondent, on appearance, as provided in subsection (1)(b}, $25:

(iii) on the entry of judgment as provided in subsection (1)(c), $15; and

{iv) from the applicant or petitioner, on the filing of an application for probate or for the appointment
of a personal representative or on the filing of a petition for appointment of a guardian or conservator, as
provided in subsection (1}{m), $15.

(b} The clerk of the district court shall deposit the money deducted in subsection (5Ha) in the
county general fund for district court operations unless the county has a district court fund. If the county
has a district court fund, the money must be depasited in that fund.

(6) The fee for filing a motion for substitution of a judge as provided in subsection {1}{p} must be
remitted to the state to be deposited as provided in 139-5-404.

{7) Fees collected under subsections {1){d) through (1}{i} must be depositgd in the district court
fund. If no district court fund exists, fees must be deposited in the general fund for district court operations.

(8) The clerk of the district court shall remit to the credit of the state general fund $20 of each fee

collected under the provisions of subsections (1)(a) through {1){c), {1){m), and {1)(n) to fund a portion of

judicial salaries.
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NEW SECTION. Section 2. Temporary order or temporary injunction -- continuing effect. A

—_
—_

temporary order or temporary injunction issued under 40-4-121 before Octaber 1, 1995, continues in full

—_
N

force and effect as provided in the order or injunction.
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Saction 3. Section 40-15-202, MCA, is amended to read:

“40-15-202. Order of protection -- hearing -- evidence. (1) A hearing must be conducted within
20 days from the date the court issues a temporary order of protection. At the hearing, the court shall

determine whether good cause exists for the temporary order of protection to be continued, amended, or
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made permanent.

[2) Therespondent may request an emergency hearing before the end of the 20-day period by filing
an atfidavit that demonstrates that the respondent has an urgent need for the emergency hearing. An
emergency hearing must be set within 3 working days of the filing of the affidavit.

(3} The order of protection may not be made mutually effective by the court. The respondent may
obtain an order of protection frem the petitioner only by tiling an application for an order of protection and
following the procedure described in this chapter.

{4} (a) Except as provided in subsection (4){b), evidence concerning a victim's sexual conduct is

not admissible in a hearing under_this section,

(b} Evidence of a victim’s past sexual conduct with the offender or evidence of specific instances

of the victim’s sexual activity to show the origin of semen, pregnancy, or disease may be admitted in a

hearing under this section only if that sexual conduct is at.issue in the hearing.

5) If a respondent proposes to offer evidence subject to subsection (4)({b), the trial judge shal}

order a separate hearing to determine whether the proposed evidence is admissible under subsection
{41{b)."

Section 4. Section 40-15-302, MCA, is amended to read:

"40-15-302. Appeal to district court -- order to ramain in effect. {1) An order issued by a justice’s

court, municipal court, or city court pursuant to 40-15-201 is immediately reviewable by the district judge
upon the filing of a notice of appeal. The district judge may affirm, dissolve, or madify an arder of a
justice’s court, municipal court, or city court made pursuant to 40-15-201 or 40-15-204.

(2) A case in which an order has been issued by a justice’s court, municipat court, or city court
pursuant to 40-15-201 or 40-15-204 may be removed to district court‘upon filing of a notice of removal,

(3) If a temporary order of protection or_an order of protection issued by a court of limited

jurisdiction is appealed or removed to an appellate court, the order continues in full force and effect unless

medified by the appellate court.”

Section 5. Section 45-5-206, MCA, is amended 10 read:

“45-5.206. Partner or famidy member assauft -- penalty. (1) A person commits the offense of

partner or family member assauit if the person:
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(a) purposely or know:ngly causes bodily injury to a partner or family member;

(b) negligent!y causes bodily injury to a partner or family member with a weapan; or

{cl purposely or knowingly causes reasonabie apprenension of bodily injury in a partrer or famiy
member. '

{2) For the purposes of Title 40, chapter 15, 46-6-311, and this section, the following defimitions
apply:

fa) "Family member" means mothers, fathers, children, brothers, sisters, and other past or present
family members of a househoid. These relationships include relationships created by ado'ption and
remarriage, including stepchildren, stepparents, in-laws, and adoptive children and parents. These
relationships continue regardless of the ages of the parties and whether the parties reside in the same
household.

{b) "Partners" means spouses, former spouses, persons wha have a child in common, and persons
who have been or are currently in a dating or ongoing intimate relationship with a person of the opposite
sex.

{3} (a} An offender convicted of partner or family member assault shall be fined an amount not less
than $100 or more than $1,000 and be imprisaned in the county jail for a term not to exceed 1 year or not
less than 24 hours for a first offense. An offender convicted of a second offense under this sectian shall
be fined not iess than $300 or more than $1,000 and be imprisoned in the county jail not less than 72
hours or more than 1 year. Upon a first or second conviction, the offender may be ordered into
misdemeanor probation as provided in 46-23-1005. On a third or subseqguent conviction for partner or
family member assault, the offender shail be fined not less than $500 and not more than $50,000 and be
imprisoned for a term not less than 30 days and not more than 5 years. If the term of imprisonment daes
not exceed 1 year, the person shall be imprisoned in the county jail. If the term of impriscnment exceeds
1 year, the person shaill be impriscned in the state prison.

(b) For the purpose of determining the number of convictions under this section, a conviction
means a conviction, as defined in 45-2-101, in this state, conviction for a violation of a similar statute in
another state, or a forfeiture ot bail or collateral deposited to secure the defendant’s appearance in court
in this state or in another state for a violation of a similar statute, which torfeiture has not been vacated.
A_prior conviction for domestic abuse under this section is a prior conviction for purposes of subsection
(3la).
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(4) (a) An offender convicted of partner or family member assault shalt must be required to pay for
and complete a counseling assessment with a focus on violence, dangerousness, and chemical dependency.
The offender shall follow through on all recommendations made by the counseling provider. The sewrsseler

counseling provider must be approved by the court. The counseling must include a counseling assessment

and a minimum of 25 hours of counseling, in addition to the assessment. The assessment and the
counseling must be:

{iy with a person licensed under Titte 37, chapter 17, 22, or 23;

(ii} with a professional parson as defined in 53-21-102; or

{iii) in a specialized domestic violence intervention program.

(b} The counseling provided in subsection (4}(a} must be directed to the violent conduct of the
offender. Other issues indicated by the assessment may be addressed in additional counseling beyond the
minimum 2% hours. Subsection {4){a) does not prohibit the placement of the offender in other appropriate
treatment if the court determines that there is no available treatment program directed to the violent
conduct of the offender.

(8} In addition t0 any sentence imposed under subsections (3) and {4), after determining the
financial resources and future ability of the offender to pay restitution as provided for in 46-18-242, the
court shall require the offender, if able, to pay the victim’s reasonable actual medical, housing, wage ioss,
and counseling costs.

(6) In addition to the requirements of subsection (5), if financially able, the offender shall must be
ordered to pay for the costs of the offender’s probation, if probation is ardered by the court.

{7) The court may prohibit an offender convicted under this section from possession or use of the
firearm used in the assault. The court may enforce 45-8-323 if a firearm was used in the assault.

(8) At the time of sentencing, the court shall provide an offender a written copy of the offender’s

sentence.”

Section 6. Section 46-6-311, MCA, is amended to read:

"46-6-311. Basis for arrest without warrant -- arrest of primary aqqressor. (1) A peace officer may
arrest a person when a warrant has not been issued if the officer has probabie cause to believe that the
person is committing an offense or that the person has committed an offense and existing circumstances

require immediate arrest.
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(2} (ai The summaoning of a peace officer to a place of residence by a partner or family member
constitutes an exigent circumstance for making an arrest. Arrest is the preferred response in partrer or

family member assault cases involving injury to the victim, use or threatened use of a weapon, violation

of a restraining order, or other imminent danger to the victim,

PEACE OFFICER RESPONDS TO A PARTNER OR FAMILY MEMBER ASSAULT COMPLAINT AND IF IT

APPEARS THAT THE PARTIES WERE INVOLVED IN MUTUAL AGGRESSION, THE OFFICER SHALL

EVALUATE THE SITUATION to determine who is the primary aggressor. |f, based on the officer's

evaluation, the officer determines that one person_is the primary agqressor, the officer may arrest only the

primary agqressor. A determination of who the primary aqgressor is must be based on but is not limiteg

to the following considerations, reqardless of who was the first aggressor:

(i) the prior history of viglence hetween the partners or family members, if information about the

" prior history is available 1o the officer;

{ii} the relative severity of iniuries received by each person;

{iii) whether an act of or threat of violence was taken in self-defense;

{iv) the relative sizes and apparent strength of each person;
(vl the apparent fear or lack of fear between the partners or family members; and

{vi) statements made by witnesses."

Section 7. Section 46-9-302, MCA, is amended to read:
"46-9-302. Bail schedule -- acceptance by peace officer. (1} A judge may establish and post a
schedule of bail for offenses over which the judge has original jurisdi¢ction. A parson may not be released

on bail without first appearing before the judge when the offense is any assauit on_a partner or family

member assautt, as partner or family member is defined in 45-5-206, or stalking, as defined in 45-5-220.

{2) A peaca officer may accept bail on behalf of a judge:

(a) in accordance with the bail schedule established under subsection (1); or

{b) whenaver the warrant of arrest specifias the amount of bail.

(3} Whenever a peace officer accepts bail, the officer shall give a signed receipt to the offender

setting forth the bail received. The peace otficer shail then deliver the bail to the judge before whom the
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offender is to appear, and the judge shall give a receipt to the peace officer for the bail delivered.”

NEW SECTION. Section 8. Advocate privilege. (1) Unless a report is otherwise required by 'aw,
an advocate may not, without consent of the victim, be examined as to any communication made to the
advocate by a victim and may not divulge records kept during the course of providing shelter, counseling,
or Crisis intervention services.

{2Y This privilege belongs to the victim and may not be waived, except by express consent. The
privilege continues even if the victim is unreachabie. Consent may not be implied because the victim is &
party to a divorce or custody proceeding. The privilege terminates upon the death of the victim,

(3) For purposes of this section, the fellowing definitions apply:

{a) "Advocate" means an employee or volunteer of a domestic violence shelter, crisis line, or
victim’s services provider that provides services for victims of sexual assault, stalking, or any assault on
a partner or family member.

{b) "Victim" means a person seeking assistance because of partner or family member assaulf, any
sexual assault, or stalking, whether or not the victim seeks or receives services within the ¢riminal justice

system.

NEW SECTION. Section 9. Partner and family member assault intervention and treatment fund
account. [1) There is a partner and family member assault intervention and treatment fund account in the
state speciat revenue fund in the state treasury. The money in the account is allocated to the department
of public health and human services to fund services to victims of partner or family member assault, as
provided in subsections (2) and (3).

{2) The department shall distribute the money in the account, as provided in subsection (3}, to
agencies that provide direct services to victims of partner or family member assault, including but not
limited to shelters, crisis lines, safe homes, and victim’s counseling prm)iders. A service provider is eligibie
to receive money under this section for services pravided to a victim of partner or family member assault,
whether or not the victim seeks or receives services within the criminal justice system.

(3) A service provider that provides direct services to victims of partner or family member assault
shali apply to the department for distribution of money under this section. The department shall evaluate

a provider's eligibility to receive money under this section based on available money, the needs of the
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provider, whether the provider includes programs focused on prevention of partner and family member
assault, the quality of services provided by the provider, the need for services in the community, and the

need for improved or continuing services in the community.

NEW SECTION. Section 10. Codification instruction. (1} [Section 38 8} is intended to he codified
as an integral part of Title 26, chapter 1, part 8, and the provisions of Title 26, chapter 1, part 8, apply to
[section 38 8I.

{2) [Section 33 3] is intended to be codified as an integral part of Title 40, chapter 15, part 1, and

the provisions of Title 40, chapter 15, part 1, apply to [section 33 9].

NEW SECTION. Section 11. Severability. If a part of [this act] is invalid, all valid parts that are
severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its
applications, the part remains in effect in all valid applications that are severabie from the invalid

applications.

NEW SECTION. Section 12. Retroactive applicability. [Section 3 2] applies retroactively to October
1, 1395,

NEW SECTION. Saction 13. Effective date. [This act] is effective July 1, 1987.

NEW SECTION. SECTION 14. TERMINATION. [SECTIONS 1 AND 9] TERMINATE JUNE 30, 1999,

-END-
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