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AND INDEPENDENT CONTRACTORS; REPEALING CONTRACTOR REGISTRATION REQUIR S;

ELIMINATING BONDING REQUIREMENTS FOR CONTRACTORS; REQUIRING THE REFUND OF
CONTRACTOR REGISTRATICN FEES; AMENDING SECTIONS 39-71-118, 39-71-120, 39-71-401, AND
39-71-405, MCA; REPEALING SECTIONS 39-3-701, 39-3-702, 39-3-703, 39-3-705, 39-3-706, 39-9-101,
39-9-102,39-9-103, 39-9-201, 38-9-202, 39-9-203, 39-9-204,39-9-205, 39-9-206, 39-9-207, 39-9-211,
39-9-301,39-9-302, 39-9-303, 39-9-304, 39-9-401, 39-9-402, 39-9-403, 39-9-404, 39-9-405, 39-9-406,
39-9-407, 39-9-408, 39-9-409, AND 39-9-410, MCA; AND PROVIDING AN EFFECTIVE DATE."

BE iT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 39-71-118, MCA, is amended to read:

“39-71-118. Employee, worker, volunteer, and volunteer firefighter defined. (1) The term
"employee” or "worker’ means:

(a) each person in this state, ireluding-a-centracter other than an independent contractor, who is
in the service of an employer, as defined by 33-71-117, under any appointment or cantract of hire,
expressed or implied, oral or written. The terms include aliens and minors, whether lawfully or unlawfully
employed, and all of the elected and appointed paid public officers and officers and members of boards of
directors of quasi-public or private corporations, except those officers identified in 39-71-401(2}, while
rendering actual service for the corporations for pay. Casual employees, as defined by 39-71-116, are
included as employees if they are not otherwise covered by workers’ compensation and if an employer has
elected to he bound by the provisions of the compensation law for these casual employments, as provided
in 39-71-401(2). Household or domestic employment is excluded.

{b) any juvenile performing work under authorization of a district court judge in a delinquency
prevention ar rehabilitation program;

(c) apersonreceiving on-the-job vocational rehabilitation training or other on-the-job training under

state or federal vocational training program, whether or not under an appointment or contract of hire with
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an employer, as defined in this chapter, and whether or not receiving payment from a third party. However,
this subsection does not apply to students enrolled in vocational training programs, as outlined in this
subsection, while they are on the premises of a public school or community college.

{dr an aircrew member or other person employed as a volunteer under 67-2-105;

{e} a person, other than a juvenile as defined in subsection {1)(b), performing community service
for a nonprofit organization or association or for a federal, state, or local government entity under a court
order, or aﬁ order from a hearings officer as a result of a probation or parole viglation, whether or not under
appointment or contract of hire with an employer, as defined in this chapter, and whether or not receiving
payment from a third party. For a person covered by the definition in this subsection (1){e):

(i) compensation benefits must be limited to medical expenses pursuant to 39-71-704 and an
impairment award pursuant to 39-71-703 that is based upon the minimum wage established under Title 39,
chapter 3, part 4, for a full-time employee at the time of the injury; and

(i) premiums must be paid by the employer, as defined in 39-71-117(3), and must be based upon
the minimum wage established under Title 39, chapter 3, part 4, for the number of hours of community
service required under the order from the court or hearings officer,

(f) an inmate working in a federally certified prison industries program autharized under 53-1-301;
and

{(g) a person who is an enrolled member of a volunteer fire department as described in 7-33-4109
or a persen who provides ambulance services under Title 7, chapter 34, part 1.

{2) The terms defined in subsection (1) do not incliude a person who is:

(a) participating in recreational activity and who at the time is relieved of and is not perfarming
prescribed duties, regardless of whether the person is using, by discount or otherwise, a pass, ticket,
permit, device, or other emolument of employmaent;

(b) performing voluntary service at a recreational facility and who receives no compensation for
those services other than meals, lodging, or the use of the recreational facilities: or

(c) performing services as a volunteer, except for a person wha is otherwise entitled to coverage
under the laws of this state. As used in this subsection (2){c), "volunteer” means a person who performs
services on hehalf of an employer, as defined in 33-71-117, but who does not recejve wages as defined
in 39-71-123. |

{3) With the approval of the insurer, an employer may elect to include as an employee under the
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provisions of this chapter any volunteer as defined in subsection (2){c}).

(4} la) The term "volunteer firefighter” means a firefighter who is an enrolled and active member
of a fire company organized and funded by a county, a rural fire district, or a fire service area.

(b} The term “"volunteer hours” means all the time spent by a volunteer firefighter in the service
of an employer, including but not limited to training time, response time, and time spent at the employer’s
premises.

(5) {a) If the employer is a partnership, sole proprietor, or a member-managed |imited hability
company, the employer may elect to include as an employee within the provisions of this chapter any
member of the partnership, the owner of the sole proprietorship, or any member of the limited liability
company devoting full time to the partnership, proprietorship, or limited liability company business.

{b} 1n the event of an election, the emplovyer shall serve upon the employer’s insurer writter_\ notice
naming the partners, sole proprietor, or members to be covered and stating the level of compensation
coverage desired by electing the amount of wages to be reported, subject to the limitations in subsection
(B)(d). A partner, sole proprietor, or member is not considered an employee within this chapter until notice
has been given.

{c) A change in elected wages must be in writing and is effective at the start of the next quarter
following notification.

{d} All weekly compensation benefits must be based on the amount of elected wages, subject to
the minimum and maximum limitations of this subsection. For premium ratemaking and for the
determination of weekly wage for weekly compensation benefits, the electing employer may elect not less
than $900 a month and not more than 1 1/2 times the average weekly wage, as defined in this chapter.

(6) (a) If the employer is a quasi-public or a private corporation or a manager-managed limited
liability company, the employer may eiect to include as an employee within the provisions of this chapter
any corporate officer or manager exempted under 39-71-401(2).

(b} In the event of an election, the employer shall serve upon the employer’s insurer written notice
naming the corporate officer or manager to be covered and stating the level of compensation coverage
desired by electing the amount of wages 10 be reported, subject to the limitations in subsection {5){d). A
corporate officer or manager is not considered an employee within this chapter until notice has been given.

{c) A change in elected wages must be in writing and is effective at the start of the next quarter
following notification.
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{d) All weekly compensation benefits must be based on the amount of elected wages, subject to
the minimum and maximum limitations of this subsection. For premium ratemaking and for the
determination of the weekly wage for weekly compensation benefits, the electing employer may elect not
less than $200 a week and not more than 1 1/2 times the average weekly wage, as defined in this chapter.

(7} (a) The trustees of a rural fire district, a county governing body providing rural fire protection,
or the county commissioners or trustees for a fire service area may elect to include as an employee within
the provisions of this chapter any volunteer firefighter. A volunteer firefighter who receives workers’
compensation coverage under this section may not receive disability benefits under Title 19, chapter 17.

{b} In the event of an election, the employer shall report payroll for all volunteer firefighters for
premium and weekly benefit purposes based on the number of volunteer hours of each firefighter times the
average weekly wage divided by 40 hours, subject to a maximum of 1 1/2 times the average weekly wage.

(8) Except as provided in chapter 8 of this title, an employee or warker in this state whose services
are furnished by a person, association, contractor, firm, limited liability company, or corporation, other than
a temporary service contractor, to an employer, as defined in 39-71-117, is presumed to be under the
cantrol and employment of the employer. This presumption may be rebutted as provided in 39-71-117(3).

(9) For purposes of this section, an "employee or waorker in this state” means:

(a) a resident of Montana who is employed.by an employer and whose employment duties are
primarily carried out or contralled within this state;

(b) a nonresident of Montana whose principal employment duties are conducted within this state
on a regular basis for an emplovyer;

{c} anonresident employee of an employer from another state engaged in the construction industry,
as defined in 39-71-118, within this state; or

{d) a nonresident of Montana who does not meet the requirements of subsection (9)(b} and whose
employer elects coverage with an insurer that allows an election for an employer whose:

(i) nonresident employees are hired in Montana;

(il nonresident employees’ wages are paid in Montana;

{ilil nonresident employees are supervised in Montana; and

{iv) business records are maintained in Montana.

(10} An insurer may require coverage for all nonresident employees of a Montana employer who

do not meet the requirements of subsection (9}(b} or (9){d}) as a condition of approving the election under
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subsection (9){d)."

Section 2. Section 39-71-120, MCA, is amended to read:

"39-71-120. Independent contractor defined. (1) An "independent contractor” is one who renders
service in the course of an occupation and:

{a) has been and will continue to be free from control or direction over the performance of the
services, both under the contract and in fact; and

(b) is engaged in an independently established trade, occupation, profession, or businessiand

; . . % 13y

(2] An individual performing services for remuneration who represents to the public that the

individual is an independent contractor is considered to be an independent centractor and not an employee

under this chapter ahless-the—reguirements—ef-subseation{H—-are-met. An individual representing to the

public that the individual is an independent contractor may not make claims against an employing unit. The

department may not take action against a person relying on a claim of independent contractor status

pursuant to this subsection.

(3] The department may not adopt rules to implement this section.”

Section 3. Section 39-71-401, MCA, is amended to read:

"39-71-401. Employments covered and employments exempted. {1) Except as provided in
subsection (2}, the Workers’ Compensation Act applies to all employers, as defined in 39-71-117, and to
all employees, as defined in 39-71-118. An employer who has any employee in service under any
appointment or contract of hire, expressed or implied, oral or written, shall elect to be bound by the
provisions of compensation plan No. 1, 2, or 3. Each employee whose employer is bound by the Workers’
Compensation Act is subject to and bound by the compensation plan that has been elected by the
employer.

{2) Unless the employer elects coverage for these employments under this chapter and an insurer
allows an election, the Workers’ Compensation Act does not apply to any of the following employments:

{a) household and domestic employment;

{b) casual employment as defined in 39-71-116;

{c) employment of a dependent member of an employer’s family for whom an exemption may be
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claimed by the employer under the federal Internal Revenue Code;

{d) employment of sole proprietors, working members of a partnership, or working members of a
member-managed limited liability company, except as provided in subsection (3);

{e) employment of a broker or salesman performing unde.r a license issued by the board of realty
regulation;

{f} employment of a direct seller as defined in 26 U.S.C. 3508;

{g} employment for which a rule of liability for injury, occupational disease, or death is provided
under the laws of the United States;

{h} employment of a persan performing services in return for aid or sustenance only, except
employment of a volunteer under 67-2-105;

(if employment with a railroad engaged in interstate commerce, except that railroad construction
work is included in and subject to the provisions of this chapter;

() empioyment as an official, including a timer, referee, or judge, at a school amateur athletic
event, unless the person is otherwise employed by a school district;

{k} employment of a person performing services as a newspaper carrier or free-lance correspondent
if the person performing the services or a parent or guardian of the person performing the services in the
case of a minor has acknowledged in writing that the persan performing the services and the services are
not covered. As used in this subsection, "free-lance correspondent” is a person who submits articles or
photographs for publication and is paid by the article or by the photograph. As used in this subsection,
"newspaper carrier":

(i} is a person who provides a newspaper with the service of delivering newspapers singly or in
bundles; but

(i) does not include an employee of the paper who, incidentally to the employee’'s main duties,
carries or delivers papers.

(I} cosmetologist’s services and barber’s services as defined in 39-51-204(1){l});

{m) a person who is employed by an enrolled tribal member or an association, business,
corporation, or other entity that is at least 51% owned by an enrolled tribal member or members, whose
business is conducted solely within the exterior boundaries of an Indian reservation;

(n} employment of a jockey performing under a license issued by the board of horseracing from the

time the jockey.reports to the scale room prior to a race through the time the jockey is weighed out after
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a race if the jockey has acknowledged in writing, as a condition of licensing by the board of harseracing,
that the jockey is not covered under the Workers' Compensation Act while performing services as a jockey;

{o) employment of an employer’s spouse for whom an exemption based on marital status may be
claimed by the employer under 26 U.5.C. 7703;

{p) a person who performs services as a petroleum land professional. As used in this subsection,
a "petroleum land professional” is a person who:

{il is engaged primarily in negotiating for the acquisition or divestiture of mineral rights or in
negotiating a business agreement for the exploration or development of minerais;

{ii) is paid for services that are directly related to the completion of a contracted specific task rather
than on an hourly wage basis; and

(iii) performs all services as an independent contractor pursuant to a written contract.

(g} an officer of a quasi-public or a private corporation or manager of a manager-managed limited
liability company who quaiifies under one or more of the following provisions;

(i} the officer or manager is engaged in the ordinary duties of a worker for the corporation or the
limited liability company and does nat receive any pay from the corporation or the limited liability company
far performance of the duties;

(i} the officer or manager is engaged primarily in household employment for the corparation or the
limited liability company;

{iii} the officer or manager owns 20% or more of the number of shares of stock in the corporation
or owns 20% or more of the limited liability company; or

{iv) the officer or manager is the spouse, child, adopted child, stepchild, mother, father, son-in-law,
daughter-in-law, nephew, niece, brother, or sister of a corporate officer who owns 20% or more of the
number of shares of stack in the corporation or who owns 20% or more of the limited liability company.

(3) (a) A sole proprietor, a working member of a partnership, or a working member of a
member-managed limited liability company who represents to the public that the person is an independent
contractor shall elect to be bound personally and individually by the pfovisions of compensation plan No.
1, 2, or 3 but may apply to the department for an exemption from the Workers’ Compensation Act.

(b} The application must be made in accordance with the rules adopted by the department. There
is no fee for the initial application. Any subsequent application must be accompanied by a $25 application
fee. The application fee must be deposited in the administration fund established in 39-71-201 to offset
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the costs of administering the program.

(c) When an application is approved by the department or when_the contracting parties agree to

an_independent contractor status, it is conclusive as to the status of an independent contractor and

precludes the applicant from obtaining benefits under this chapter.

appreved-exemption: When an election of an exemption is approved by the department, the election

remains effective and the independent contractor retains the status of an independent contractor until the

independent contractor notifies the department of any change in status and provides a description of the

independent contractor’s present work status.

{e) A person who purposely makes a false statement or misrepresentation concerning that person’s
status as an exempt independent contractor is subject to a civil penalty of $1,000. The department may
impose the penalty for each false statement or misrepresentation. The penalty must be paid to the
uninsured employers’ fund. The lien provisions of 39-71-506 apply to the penalty imposed by this section.

{f} If the department denies the application for exemption, the applicant may contest the denial by
petitioning for review of the decision by an appeals referee in the manner provided far in 39-51-1109. An
applicant dissatisfied with the decision of the appeals referee may appeal the decision in accordance with
the procedure established in 39-51-2403 and 39-51-2404.

(4) (a) A corporation or a manager-managed limited liability company shall provide coverage for its
employees under the provisions of compensation plan No. 1, 2, or 3. A quasi-public corporation, a private
corporation, or a manager-managed limited liability company may elect coverage for its corporate officers
or managers, who are otherwise exempt under subsection (2}, by giving a written notice in the following
manner:

(it if the employer has elected to be bound by the provisions of compensation plan No. 1, by
delivering the notice ta the board of directors of the corporation or to the management organization of the
manager-managed limited liability company; or

(i) if the employer has elgcted to be bound by the provisions of compensatian plan No. 2 or 3, by

[Legislative
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delivering the notice to the board of directors of the corporation or to the management organization of the
manager-managed limited liability company and to the insurer.

{b) If the employer changes plans or insurers, the employer’s previous election is not effective and
the employer shall again serve notice to its insurer and to its board of directors or the management
organization of the manager-managed limited liability company if the employer elects to be bound.

(b) The appointment or election of an employee as an officer of a corporation, a partner in a
partnership, or a member in or a manager of a limited liability company for the purpose of exempting the
employee from coverage under this chapter does not entitle the officer, partner, member, or manager to
exemption from coverage.

{6) Each employer shall post a sign in the workplace at the locations where notices to employees
are normally posted, informing employees about the employer’s current provision of workers’ compensation
insurance. A workplace is any location where an employee performs any work-related act in the course of
employment, regardless of whether the location is temporary or permanent, and includes the place of
business or property of a third person while the employer has access to or control over the place of
business ot property for the purpose of carrying on the employer’s usual trade, business, or occupation.
The sign must be provided by the department, distributed through insurers or directly by the department,
and posted by employers in accordance with rules adopted by the department. An employer who purposely

or knowingly fails to post a sign as provided in this subsection is subject to a $50 fine for each citation.”

Section 4. Section 392-71-405, MCA, is amended to read:

"39-71-405. Liability of employer who contracts work out. (1} An empioyer who contracts with
a_contractor gor an independent contractor to have work performed of a kind whish that is a regular or a
recurrent part of the work of the trade, business, occupation, or profession of sueh the employer is not

liable for the payment of benefits under this chapter to the employees of the contractor or to the

independent contractor if the contractor or independent contractor has not properly complied with the

coverage requirements of the Worker’s Compensation Act. Ary-hsurerwho-becemes-tiableforpayment
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or_process in the trade, business, occupation, or profession of the employer. Where When an employer

contracts work to be done as specified in this subsection, the contractor and the contractor’'s employees
shall may not come under that plan of compensation adopted by the employer.

{3} Where When an employer contracts any work to be done, wholly or in part for the employer,
by an independent contractor, where and the work se contracted to be done is casual employment as to
sueh the empioyer, then the contractor shalbeeeme—the is not an employer for the purposes of this

chapter.”

NEW SECTION. Section 5. Fee refund. The department of labor and industry shall refund all fees

collected under the provisions of former 39-9-206.

NEW SECTION. Section 6. Repealer. Sections 39-3-701, 39-3-702, 39-3-703, 39-3-705,

39-3-706, 39-9-101, 39-9-102, 39-9-103, 39-9-201,39-9-202, 39-9-203, 39-9-204, 39-9-205, 39-9-206,
39-9-207,39-9-211,39-9-301, 39-9-302, 39-9-303, 39-9-304, 39-9-401, 39-9-402, 39-9-403, 39-9-404,
39-9-405, 39-9-406, 39-5-407, 39-9-408, 39-9-409, and 39-9-410, MCA, are repealed.

NEW SECTION. Section 7. Effective date. [This act] is effective July 1, 1997,

-END-
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STATE OF MONTANA - FISCAL NCOTE

Fiscal Note for HB0252, as introduced

DESCRIPTION OF PROPOSED LEGISIATION:

An act generally revising the laws governing contractors and independent contractors;
repealing contractor registration regquirements; eliminating konding requirements for
contractors; reguiring the refund ¢of contractor registration fees.

ASSUMPTIONS :

1. Repealer would completely eliminate contractor registration funding and
responsibilities for the Legal Bureau and Hearings Bureau within the
Legal/Centralized Services Divisien. The injunction placed on the Department of
Labor and Industry from enforcing this law leaves the department free of any
unsettled legal issues requiring an identified workload.

2. Section 3, subsection (3) (d) contemplates perpetual duration of an independent
contractor (IC) exemption, until the department is notified of a change. This
provision renders the $25 “subseguent application” fee in (3) (b) meaningless. Since
no one will have to renew, the department assumes that the fees mentioned in (3) (b)
will not be collected. Section (3) (b) states that the department is expected to
determine independent contractor status for individuals and is required to use
funding from the Workers’ Compensation Administrative fund (fund established in 39-
71-201, MCA). Any fees ccllected would be deposited in the Workers’ Compensation
Administrative fund.

3. The department assumes that the restriction on rulemaking applies only to Section 2
(39-71-120, MCA. Independent contractcr defined). Existing rules will have to ke
amended or repealed to remove any rule that implements this section.

Unemployment Insurance ({(UI} Division:

4, It is possible that wages reported by employing entities would decrease as
individuals that are currently determined to be employees may become independent
contractors. A reduction in wages reported by employers may reduce the amount of
taxes paid by employers which in turn could have a negative impact to the UI trust

fund.

3. There is no data available tc determine the fiscal impact because the number of
decreasing employing entities can not be determined.

. Individuals who are independent contractors would still be able to file a claim for
UI benefits and receive a determination of eligibility as outlined in 3%-51-2402Z2,
MCA.

Employment Relations Division:
7. This legislation would eliminate the contractor registraticn (CR) process as created
by the 19%5 Leglslature.
g. Section 5 of this legislation requires the department tc refund all CR fees
collected under 39-9-206, MCA. The CR program utilizes 1ts funds for salaries,
benefits and operations, and has nc other fund reserve. There would be no cash from
this fund source available for such a refund. Implementaticon of the refund portion
of this legislation would, therefore, reguire ancther resource, for example general
fund. Assuming the refund period to be in fiscal 1998, and with the $490, 785
collected in fees in fiscal 1996 and projected fee revenue of as much as $640,000 in
fiscal 1997, general fund of 51,130,765 would be required 1in fiscal 1998 to
accomplish the fee refund.
In corder for each registered contractor to receive a fee refund, the existing CR
staff would: 1) cease cashing registration fees and return unprocessed fees and
applications; and 2) identify and mail back fees collected in fiscal 1995 and 1996.
It estimated that it would take three staff one month in fiscal 1996 to close files
and mail back fee refunds, at a cost of $22,611 (perscnal services, $7,478;
operating expenses, $15,133) from the general fund.

[tsl

{Continued)

DAVE "LEWIS, BUDGET DIRECTOR DATE BRAD MOLNAR, PRIMARY SPFCN3OCR DATE
Cffice of Budget and Program Planning
Fiscal Note for HBOZ252, as introduced
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Fiscal Note Request, HBQ252, as jntroduced

Page 2
{continued)
10. Contractor registration funding was identified to support administrative costs

for the Employment Relations Division. If this funding source disappe=srs,
division administration costs still exist and funding of $125,923 for fiscal 1598
and $117,166 for fiscal 1998 would be reapporticned cver all funding sources of
the division.

11. Independent contractor exemption funding was identified to support division
administration costs which still exist. The representative share of division
administration costs related to IC would be funded by Workers’ Compensaticn
Administrative Fund (02435). See assumption two.

FISCAL IMPACT:

rYosg FY93S

Expenditures: Difference Difference
Legal/Centralized Services Division
FTE {3.00) {3.00}
Personal Services (110, 033) {110,097)
Operating (48, 286) (48,046}
Equipment (2,613} (772

Total (160,932) {158, 915)
Employment Relations Division
FTE (7.25) {7.50)
Personal Services (225, 562) (233,562)
Operating 122,728) (37,339
Egquipment (4,812) (4,812}
Refunds 1,130,765 0

Total 877,663 (275, 713)
Total - Department of Labor and Industry
FTE (10.25} (10.50)
Expenditures 716,731 {434,628)
Funding:
General Fund (0l)Refund Process 22,611 0
General Fund (0l)Fees refunded 1,130,765 0
3SR (02} (Contractor Registration) (436, 645) {434,628)
SSR (02) (for Admin. of CR-0234¢) (125,923 (117, 666}
SSR (02) (ESA-02258) 14,740 13,399
S8R (WCA-02455) 72,719 67,703
FSR (03) {(DLI Fed Fund-03128) 1,94¢ 1,769
FSR {03} {(Fed Safety Fnds-03130) 1,402 1,274
FSR (03) (Fed MSHAR-03195) 2,813 2,557
Prop{06) {SIF Adm-06041) 443 403
Prop(C€) (UEF Adm-06055) 31,8860 30,561
SSR {(02) {IC Exemption -02081) (216,475) (213,2386)
SSR (02) (WCA-02455%) 216,475 213,236
Total 716,731 (434,628,
Revenues:
3SR (02) (CR-023486) (€00,000) (€00, 000)
SSR (02) (IC Exemption-02091) (216,475) (213,236)
S8R (02) (WCA-02455) 216,475 213,236
Net Impact on Fund Balapce: {(Revenue minus exXpense)
General Fund (01) (1,153,396) 0

TECHNICAL NOTES:

Repeal of 35-3-703, MCA, remcves the requirement that electrical contracters registered
with the State Electrical Board be required to obtain a contracter bond for wages and

benefits.

The term “employing unit” contained in Section 2 is not defined in the Workers’

Compensation Act.
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APPROVED BY COM CN
BUSINESS & LABCR

HOUSE BILL NO. 252
INTRODUCED BY MOLNAR, PROUSE, TASH, BOHARSK!, SLITER, BANKHEAD, MILLER, BEAUDRY,
WELLS, ARNOTT, ORR, JORE, HOLLAND, DEVANEY, MCGEE, CURTISS, KEENAN, BITNEY, BAER,
ESTRADA, GAGE, VICK

ABILLFORANACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS GOVERNING CONTRACTORS
AND INDEPENDENT CONTRACTORS; REPEALING CONTRACTOR REGISTRATION REQUIREMENTS;
ELIMINATING BONDING REQUIREMENTS FOR CONTRACTCRS; REQUIRING—THE-RERUNDOF
CONTRAGCTORREGISTRAHOMN-FEES: AMENDING SECTIONS 39-71-118, 389-71-120, 39-71-401, AND
39-71-405, MCA; REPEALING SECTIONS 39-3-701, 39-3-702, 39-3-703, 39-3-705, 39-3-7086, 39-9-101,
39-9-102,38-8-103,39-9-201, 39-9-202, 39-9-203, 39-9-204, 39-9-205, 39-9-206, 39-9-207,39-9-211,
39-9-301,39-3-302, 39-9-303, 39-9-304, 39-9-401, 39-9-402,39-9-403, 39-9-404, 39-9-405, 39-9-406,
39-9-407, 39-9-408, 39-9-409, AND 39-9-410, MCA; AND PROVIDING AN EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 39-71-118, MCA, is amended to read:

"39-71-118. Employee, worker, volunteer, and volunteer firefighter defined. {1) The term
"employee” or "worker" means:

{a} each personin this state, mem&ﬁg—&eeﬂ#aetw other than an independent contractor, who is
in the service of an employer, as defined by 39-71-117, under any appocintment or contract of hire,
expressed or implied, oral or written. The terms include aliens and minors, whether lawfully or unlawfully
employed, and all of the elected and appointed paid public officers and officers and members of boards of
directors of quasi-public or private corporations, except thase officers identified in 39-71-401(2}, while
rendering actual service for the corporations for pay. Casual employees, as defined by 39-71-116, are
included as employees if they are not otherwise covered by workers’ compensation and if an employer has
eiected to be bound by the provisions of the compensation law for these casuat employments, as provided
in 39-71-401(2). Household or domestic employment is excluded.

{b) any juvenile performing work under authorization of a district court judge in a delinquency
prevention or rehabilitation program;
 Legisiative
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{c) apersonreceiving an-the-job vocational rehabilitation training or other on-the-job training under
a state or federal vocational training program, whether or not under an appointment or contract of hire with
an employer, as defined in this chapter, and whether or not receiving payment from a third party. However,
this subsection does not apply 1o students enrolled in vocational training programs, as outlined in this
subsection, while they are on the premises of a public school or community zollege.

{d) an aircrew member or other person employed as a volunteer under 67-2-105;

{e) a person, other than a juvenile as defined in subsection (1}(b), performing community service
for a nonprofit organization or association or for a federal, state, or local government entity under a court
order, or an order from a hearings officer as a result of a probation or parcle violation, whether or not under
appointment or contract of hire with an employer, as defined in this chapter, and whether or not receiving
payment from a third party. For a person covered by tha definition in this subsection (1){e):

(i} compensation benefits must be limited to medical expenses pursuant to 39-71-704 and an
impairment award pursuant to 39-7%-703 that is based upon the minimum wage established under Title 39,
chapter 3, part 4, far a full-time employee at the time of the injury; and

(i) premiums must be paid by the employer, as defined in 39-71-117(3), and must be based upon
the minimum wage established under Title 39, chapter 3, part 4, for the number of hours of community
service required under the order from the court or hearings officer.

(f} aninmate working in a federally certified prison industries program authorized under 53-1-301;
and

{g} a person who is an enrolled member of a volunteer fire department as described in 7-33-4109
or a person who provides ambulance services under Title 7, chapter 34, part 1,

{2} The terms defined in subsection (1) do not include a person whao is:

{a) participating in recreational activity and who at the time is relieved of and is not performing
prescribed duties, regardless of whether the person is using, by discount or otherwise, a pass, ticket,
permit, device, or other emolument of employment;

(b) perfarming voluntary service at a recreatianal facility and who receives no compensation for
those services ather than meals, lodging, or the use of the recreational facilities; or

{c) performing services as a volunteer, except for a person who is otherwise entitled to coverage
under the laws of this state. As used in this subsection (2){c), "volunteer” means a person who performs
services on behalf of an employer, as defined in 39-71-117, but who does not receive wages as defined
{Legisiaiive
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in 39-71-123.

(3} With the approval of the insurer, an employer may elect to include as an employee under the
provisions of this chapter any volunteer as defined in subsection (2){c).

{4) (a) The term "volunteer firefighter" means a firetighter who is an enrolled and active member
of a fire company organized and funded by a county, a rural fire district, or a fire service area.

(b} The term "volunteer hours” means all the time spent by a volunteer firefighter in the service
of an employer, including but not limited to training time, response time, and time spent at the employer’s
premises.

(5) (al If the employer is a partnership, sole proprietor, or a member-managed limited liability
company, the employer may elect to include as an employee within the provisions of this chapter any
member of the partnership, the owner of the sole proprietorship, or any member of the limited liability
company devoting full time to the partnership, proprietorship, or limited liability company business.

{b) In the event of an election, the employer shall serve upon the employer’s insurer written notice
naming the partners, sole proprietor, or mambers to be covered and stating the level of compensation
coverage desired by electing the amount of wages to be reported, subject to the limitations in subsection
(D){d). A partner, sole proprietor, or member is not considered an employee within this chapter until notice
has been given.

(¢} A change in elected wages must be in writing and is effective at the start of the next quarter
following notification.

{d) Al weekly compensation benefits must be based on the amount of elected wages, subject to
the minimum and maximum limitations of this subsection. For premium ratemaking and for the
determination of weekly wage for weekly compensation benefits, the electing employer may elect not less
than $900 a month and nat more than 1 1/2 times the average weekly wage, as defined in this chapter.

{6) (a} !f the employer is a quasi-public or a private corporation or a manager-managed limited
liability company, the employer may elect to include as an employee within the provisions of this chapter
any corporate officer or manager exempted under 39-71-401(2).

(b} In the event of an election, the employer shail serve upon the emplayer’s insurer written notice
naming the corporate officer or manager to be covered and stating the level of comper{sation coverage
desired by electing the amount of wages to be reported, subject to the limitations in subsection (5){d). A

corporate officer or manager is not considered an empioyee within this chapter until notice has been given.
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{c) A change in elected wages must be in writing and is effective at the start of the next quarter
following notification.

(d} All weekly compensation benefits must ue based on the amount of elected wages, subject to
the minimum and maximum limitations of this subsection. For premium ratemaking and for the
determination of the weekly wage for weekly compensation benefits, the eiecting employer ma, ="zt not

less than $200 a week and not more than 1 1/2 times the average weekly wage, as defined in this chapter.

{7) |a) The trustees of a rural fire district, @ county governing body providing rural fire protection,

or the county commissioners or trustees for a fire service area may elect to include as an employee within

the provisions of this chapter any volunteer firefighter. A volunteer firefighter who receives workers’
compensation coverage under this section may not receive disability benefits under Title 19, chapter 17.

(h) In the event of an election, the employer shall report payroll for all volunteer firefighters for
premium and weekly benefit purposes based on the number of volunteer hours of each firefighter times the
average weekly wage divided by 40 hours, subject to a maximum of 1 1/2 times the average weekly wage.

{8) Except as provided in chapter 8 of this title, an employee or worker in this state whose services
are furnished by a person, association, contractor, firm, limited liability company, or corporation, other than
a temporary service contractor, to an employer, as defined in 39-71-117, is presumed to be under the
control and employment of the employer. This presumption may be rebutted as provided in 39-71-117(3).

{9) For purposes of this section, an "employee or worker in this state" means:

{a) a resident of Montana who is employed by an employer and whose employment duties are
primarily carried out or controlled within this state;

(b} a nonresident of Montana whose principal employment duties are conducted within this state
on a regular basis for an employer;

(¢} anonresident employee of an emplayer from another state engaged in the construction industry,
as defined in 39-71-116, within this state; or

{d} anonresident of Mantana who does not meet the requirements of subsection (9)({b) and whose
employer elects coverage with an insurer that allows an election for an employer whose:

(i} nonresident employees are hired in Montana;

(il nonresident employees’ wages are paid in Montana;

(il nonresident employees are supervised in Montana; and

{iv) business records are maintained in Montana,

" Legistative
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{10} An insurer may require coverage for all nonresident employees of a Montana employer who
do not meet the requirements of subsection {9){k) or (9)(d) as a condition of approving the election under

subsection (9Hd)."

Section 2. Section 39-71-120, MCA, is amended to read:

“39-71-120. independent contractor defined. (1) An "independent contractor” is one who renders
service in the course of an occupation and:

(a} has been and will continue to be free from control or direction over the performance of the
services, both under the contract and in fact; and

{b) is engaged in an independently established trade, occupation, profession, or business—ard

WWM%F%WWM : .

{2) An individual performing services for remuneration who represents 1o the public that the

individual is an independent contractor is considered to be an independent contractor and not an employee

under this chapter vrless—therequirements—otsubsection+{H-aremet. An individual representing to the

public that the individual is an independent contractor may not make claims against ap-emploviguait ANY

PERSON FOR WHOM THE INDEPENDENT CONTRACTOR RENDERS SERVICE IN EXCHANGE FOR PAY OR

ANY OTHER CONSIDERATION. The department may not take action against a person relying on a claim

of independent contractor status pursuant to this subsection.

{3) The department may not adopt rules to implement this section.”

Section 3. Section 39-71-401, MCA, is amended to read:

“39-71-401. Employments covered and employments exempted. (1) Except as provided in
subsection (2}, the Workers' Compensation Act applies to all employers, as defined in 39-71-117, and to
all employees, as defined in 39-71-118. An employer who has any employee in service under any
appointment or contract of hire, expressed or implied, oral or writien, shall elect to be bound by the
provisions of compensation plan No. 1, 2, or 3. Each employee whose employer is bound by the Workers’
Compensation Act is subject to and bound by the compensation plan that has been elected by the
employer.

{2} Unless the employer elects coverage for these employments under this chapter and an insurer

allows an election, the Workers” Compensation Act does not apply to any of the following employments:
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{a) household and domestic emplqyment;

{b) casual employment as defined in 39-71-116;

(c} employment of a dependent member of an employer’s family'for wﬁon‘1 an exempticn may be
claimed by the employer under the federal Internal Reverue Codei

{d) employment of scle proprietors, working mernbers of a partnership, or working members of a
member-managed limited liability company, except as provided in subsection {3);

(e} employmaent of a broker or salesman performing under a license issued by the board of realty
regulation;

{f) employment of a direct seller as defined in 26 U.5.C. 3508;

(g} employment for which a rule of liability for injury, occupational disease, or death is provided
under the laws of the United States;

(h} employment of a person performing services in return for aid or sustenance only, except
employment of a volunteer under 67-2-105;

(i) employment with a railroad engaged in interstate commerce, except that railroad construction
work is included in and subject to the provisions of this chapter;

()} employment as an official, including a timer, referee, or judge, at a school amateur athletic
gvent, unless the person is otherwise employed by a schoal district;

(k) employment of a persan performing services as a newspaper carrier or free-iance correspondent
if the person performing the services or a parent or guardian of the person performing the services in the
case of a minor has acknowledged in writing that the persan performing the services and the services are
not covered. As used in this subsectian, "free-lance correspondent” is a person who submits articles or
photographs for publication and is paid by the article or by the photograph. As used in this subsection,
"newspaper carrier”:

(i} is a person who provides a newspaper with the service of delivering newspapers singly or in
bundles; but |

(ii) does not include an employee of the paper who, incidentally to the employee’s main duties,
carries or delivers papers.

(I} cosmetologist’s services and barber’'s services as defined in 39-51-204{1}(};

{(m) a person who is employed by an enrolled tribal member or an association, business,
corporation, or other entity that is at least 51% owned by an enralled tribal member or members, whose
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buziness is conducted solely within the exterior boundaries of an Indian reservation;

{n) employment of & jockey performing under a license issued by the board of horseracing from the
time the jockey reports to the scale room prior to a race through the time the jockey is weighed out after
a race If the jockey has acknowledged in writing, as a condition of licensing by the board of horseracing,
that the jockey is not covered under the Workers” Compensation Act while performing services as ajockey;

(o) employment of an employer’s spouse for whom an exemption based on marital status may be
claimed by the employer under 26 U.5.C. 7703;

{p) a person who performs services as a petroleum land professional. As used in this subsection,
a "petroleum land professional" is a person who:

(i) is engaged primarily in negotiating for the acquisition or divestiture of mineral rights or in
negotiating a business agreement for the exploration or development of minerals;

{ii) is paid for services that are directly related to the completion of a contracted specific task rather
than on an hourly wage basis; and

(i} performs all services as an independent contractor pursuant to a written contract.

{a) an officer of a quasi-public or a private corporation or manager of a manager-managed limited
liability company whao gualifies under one or more of the following provisions:

(i} the officer or manager is engaged in the ordinary duties of a worker for the corporation or the
limited liability company and does not receive any pay from the corporaticn or the limited liability company
for performance of the duties;

(ii) the officer or manager is engaged primarily in household employment for the corporation or the
limited liability company;

{ii} the officer or manager owns 20% or mare of the number of shares of stock in the corporation
or owns 20% or more of the limited liability company; or

(ivl the officer or manager is the spouse, child, adopted child, stepchild, mother, father, son-in-law,
daughter-in-law, nephew, niece, brother, or sister of a corporate officer who owns 20% or more of the
number of shares of stock in the carporation or who owns 20% or more of the limited liability company.

(3} (a) A sole proprietor, & working member of a partnership, or a warking member of a
member-managed limited liability company who represents to the public that the person is an independent
contractor shall elect to be bound personally and individually by the provisions of compensation plan No.
1, 2, or 3 but may apply to the department for an exempﬁon from the Workers” Compensation Act.
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(b} The application must be made in accordance with the rules adopted by the department. There
is no fee for the initial application. Any subsequent application must be accompanied by a $25 application
fee. The application fee must be deposited in the adininistration fund esta' 'shed in 39-71-201 to offset
the costs of administering the program.

{c) When an application is ~pproved by the department or whei: the c-atracting parties agro~ *o

an_independent contractor status, it is conclusive as to the status of an independent contractor and

precludes the applicant from obtaining benefits under this chapter.

approved-exemption: When an election of an exemption is approved by the department, the election

remains effective and the independent contractor retains the status of an independent contractor until the

independent_contractor notifies the department of any change in status and providés a description of the

independent contractor’s present work status,

{e) A person who purposely makes a false statement or misrepresentation concerning that person's
status as an exempt independent contractor is subject to a civil penalty of $1,000. The department may
impose the penalty for each false statement or misrepresentation. The penalty must be paid to the
uninsured employers’ fund. The lien provisions of 39-71-506 apply 1o the penalty imposed by this section.

(f} If the department denies the application for exemption, the applicant may contest the denial by
petitioning for review of the decision by an appeals referee in the manner provided for in 39-51-1109. An
appiicant dissatisfied with the decision of the appeals.referee may appeal the deciéi’on in accordance with
the procedure established in 39-51-2403 and 39-51-2404, B

(4) (a) A corporationor a manager-managed limited liability company shall provide coverage for its
employees under the provisions of compeﬁsation plan No. 1, 2, or 3. A quasi-public corporation, a private
corporation, or a manager-managed Iimit;d liability company may elect coverage for its corpo?ate officers

or managers, who are otherwise exempt under subsection (2), by giving a written notice in the following

manner: e .
(it if the employer has elected to be bound by the provisions of compensation plan No. 1, by
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delivering the notice to the baard of directors of the corporation or to the management organ:zation of the
manager-managed limited liability company: or

{iit if the employer has elected to be bound by the provisions of compensation plan No. 2 or 3, by
delivering the notice to the board of directors of the corporation or to the management organization of the
manager-managed limited liability company and to the insurer.

(b} If the employer changes plans or insurers, the employer’s previous election is not effective and
the employer shall again serve natice to its insurer and to its board of directors or the management
organization of the manager-managed limited liability company if the employer elects to be bound.

{5) The appointment or election of an employee as an officer of a corporation, a partner in a
partnership, or @ member in or a manager of a limited liability company for the purpose of exempting the
employee from coverage under this chapter does not entitle the officer, partner, member, or manager to
exemption from coverage.

(6) Each employer shall post a sign in the workplace at the locations where notices to employess
are normally posted, informing employees about the employer’s current provision of workers’ compensation
insurance. A workplace is any location where an employee performs any work-related act in the course of
employment, regardless of whether the location is temporary or permanent, and includes the place of
business or property of a third person while the employer has access to or controi over the place of
business or property for the purpose of carrying on the employer’s usual trade, business, or occupation.
The sign must be provided by the department, distributed through insurers or directly by the department,
and pasted by employers in accordance with rules adopted by the department. An employer who purposely

or knowingly fails to post a sign as provided in this subsection is subject to a $50 fine for each citation.”

Section 4. Section 39-71-405, MCA, is amended to read:

"39-71-405. Liability of employer who contracts work out. (1} An employer who contracts with
a contractor or an independent contractor to have work performed of a kind whiek that is a regular or a
recurrent part of the work of the trade, business, occupation, or profession of sueh the employer is not

liable for the payment of benefits under this chapter to the employees of the contractor or_to the

independent contractor if the cantractor or independent contractor has not properly complied with the

coverage requirements of the Worker’s Compensation Act. Ary-asure—who-besemosHableforpayment
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(2) Where When an employer contracts to have any work te-be done by a contractor etherthan
or an independent contractor, erd-tha-serk-sc -contracted to-be-dere-is-apart-orprocess—n-the-trade-or
business—of-tha-cmployver—then the employer is not liable to pay aH benefits under this chapter tothe-same
extent-as-the-wotewere done—without-thetrtervertiorof the contractor-and-the-workse-cartiacted-to
be-done-shal-rot-beconstrued-to-Becasual-empleyment even if the work contracted to be done is a part

or process in the trade, business, occupation, or profession of the employer. Where When an employer

contracts work to be done as specified in this subsection, the contractor and the contractor’'s employees
shalt may not come under that plan of compensation adopted by the employer.

(3) Where When an employer contracts any work to be done, whoily or in part for the employer,
by an independent contractor, where and the work se contracted to be done is casual employment as to
sgeh the employer, then the contractor shal-beceme—the is not an employer for the purposes of this

chapter.”

NEW SECTION. Section 5. Repealer. Sections 39-3-701, 39-3-702, 39-3-703, 39-3-705,

39-3-706, 39-89-101,39-9-102, 39-9-103, 39-9-201, 39-9-202, 39-9-203,39-9-204, 39-9-205, 39-9-206,
39-9-207,39-9-211,39-9-301, 39-9-302, 39-9-303, 39-9-304, 39-9-401,39-3-402, 39-9-403, 39-9-404,
39-9-405, 39-9-406, 39-9-407, 39-9-408, 39-9-409, and 39-9-410, MCA, are repealed.

NEW SECTION. Section 6. Effective date. [This act] is effective July 1, 1997.

-END-
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HOUSE BILL NO. 252

INTRODUCED BY MOLNAR, PROUSE, TASH, BOHARSKI, SLITER, BANKHEAD, MILLER, BEAUDRY,

WELLS, ARNOTT, ORR, JORE, HOLLAND, DEVANEY, MCGEE, CURTISS, KEENAN, BITNEY, BAER,
ESTRADA, GAGE, VICK

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS GOVERNING CONTRACTORS
AND INDEPENDENT CONTRACTORS; REPEALING CONTRACTOR REGISTRATION REQUIREMENTS;
ELIMINATING BONDING REQUIREMENTS FOR CONTRACTORS; REGMHRING—T=E—RERUNG—OF
CONTRACTOR REGISTFRAHONREES: AMENDING SECTIONS 39-71-118, 39-71-120, 38-71-401, AND
39-71-405, MCA; REPEALING SECTIONS 39-3-701, 39-3-702, 39-3-703, 39-3-705, 39-3-706, 39-9-101,
39-9-102,39-9-103,39-9-201, 38-9-202, 39-9-203, 39-9-204, 39-9-205, 39-8-206, 39-9-207,39-9-211,
39-9-301,39-9-302, 39-9-303, 39-9-304, 39-9-401, 39-9-402, 39-9-403, 39-9-404, 39-9-405, 39-9-408,
39-9-407, 39-9-408, 39-9-409, AND 39-9-410, MCA; AND PROVIDING AN EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

THERE ARE NO CHANGES IN THIS BILL AND IT WILL NOT BE
REPRINTED. PLEASE REFER TO SECOND READING COPY
(YELLOW) FOR COMPLETE TEXT.
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STATE OF MONTANAR - FISCAL NOTE

Fiscal Note for EB0252, third reading

DESCRIPTICN QF PROPOSED LEGISIATION:

An act generally revising the laws governing contractors and independent contractors;
repealing contractor registration requirements; eliminating bonding requirements for
contractors.

ASSUMPTIONS:

1. Repealer would completely eliminate contractor registration funding and
responsibilities for the Legal Bureau and Hearings Bureau within the
Legal/Centralized Services Division. The injunction placed on the Department of
Labor and Industry from enforcing this law leaves the department free of any
unsettled legal issues requiring an identified workload.

2. Section 3, subsection (3)(d}) contemplates perpetual duration of an independent
contractor (IC) exemption, until the department is notified of a change. This
provision renders the 525 “subsequent application” fee in (3) (b) meaningless. Since
no one will have to renew, the department assumes that the fees mentioned in (3} (k)
will not be collected. Section (3) (b) states that the department is expected to
determine independent contractor status for individuals and 1s regquired to use
funding from the Workers’ Compensation administrative fund (fund established in 39-
71-201, MCA). Any fees collected wcould be deposited in the Workers’ Compensation
‘Administrative fund.

3. The department assumes that the restriction on rulemaking applies only to Section 2
{39-71-120, MCA, independent contractor defined). Existing rules will have to be
amended or repealed to remove any rule that implements this section.

Unemployment Insurance {(UI) Division:

4. It is possible that wages reported by employing entities would decrease as
individuals who are currently determined to be employees may become independent
contractors. A reduction in wages reported by employers may reduce the amount of
taxes paid by employers which in turn could have a negative impact to the UI trust
fund.

5. There is no data available to determine the fiscal impact because the number of

decreasing employing entities can not be determined.

Individuals who are independent contractors would still be able to file a claim for

UI benefits and receive a determination cf eligibility as outlined 1n 39-51-2402,

o

MCA.

Employment Relations Division:

7. This legislation would eliminate the contractor registration (CR) process as created
by the 1995 Legislature.

8. Contractor registration funding was identified to support administrative costs for
the Employment Relations Division. If this funding source disappears, division

administration costs still exist and funding of 3125,93923 for fiscal 1998 and
5117,166 for fiscal 1999 would be reapportioned over all funding sources of the
division.

9. Independent contractor exemption funding was identified to support division
administration costs which still exist. The representative share of division
administration costs related to IC would be funded by Workers’ Compensation
administrative fund (024553). See assumption two.

{continued)

DAVE LEWIS, BUDGET RECTOR DATE BRAD MOLNAR, PRIMARY SPONSCR DATE

Office of Budget and Program Planning
Fiscal Note for HB0Z252, third reading
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Fiscal Note Reguest, 2 third readi
Page 2
(continued)
FIScAL IMPACT:
FY38
Expenditures: Difference
Legal/Centralized Services Division
FTE {3.00)
Personal Services {110,033)
Operating (48,286)
Equlipment —i2.6131
Total (160,232)
Emplcoyment Relations Division
FTE {7.50)
Personal Services (233,502}
Operating (37,339}
Equipment i4,812)
Total (275,713}
Total - Department of Labor and Industry
FTE {10.50)
Expenditures (436,649)
Fundaing:
SSR (02) (Contractor Registration) (436,645)
SSR {02) {for Admin. of CR-02346) {125,923)
3SR {02) (ESA-02258) 14,740
SSR [(WCA-02455) 72,719
FSR (03) (DLI Fed Fund-03128) 1,546
FSR (03) {Fed Safety Fnds-03130) 1,402
FSR (03) (Fed MSHA-03193) 2,813
Prop(06) (SIF Adm-06041) 443
Prop (06) (UEF Adm-06033) 31,860
3SR (02) (IC Exemption -02081) (216, 475)
S3R (0Z) (WCA-02455) 216,475
Total (436,645)
AevVenues:
S3R [02) (CR-02346) {600,000)
S5R (02) (IC Exemption-02091) {216,475}
3SR (02) (WCA-02453) 216,473

TZCHNICAL NOTES:

Repeal of 3%-3-703, MCA, removes the requirement that electrical contractors
with the State Electrical Board be required toc obtain a contractor bond for wajes and

senefics.

EY99

Difference

(3.00)
(110,097
(48, 046)
(772}
(158,315}

{(7.50}
(232,562}
(37,339)
(4,812
(275,713}

{10.50)
1434,628)

(434,628)
(117, 6686)
13,399
67,703
1,769
1,274
2,537
403
30,561
(213,236)

213,236

(434, €28)

(600, 000)
(213,23¢€)
213,236

The term “employing unit” contained in Section 2 is not defined in the Workers’

Compensation Act.

r=jistered
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HOUSE BILL NO. 252
INTRODUCED BY MOLNAR, VICK, PROUSE, TASH, BOHARSKI, SLITER, BANKHEAD, MILLER,
BEAUDRY, WELLS, ARNOTT, ORR, JORE, HOLLAND, DEVANEY, MCGEE, CURTISS, KEENAN, BITNEY,
BAER, ESTRADA, GAGE

ABILLFORANACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS GOVERNING CONTRACTORS
AND INDEPENDENT CONTRACTORS; REPEALING CONTRACTOR REGISTRATION REQUIREMENTS;
ELIMINATING BONDING REQUIREMENTS FOR CONTRACTORS; REQUIRING—THE REEUND OE
GONTFRAGCTOR-REGISTRAHON-EEES: ELIMINATING INVESTIGATORY, ENFORCEMENT, NOTICE AND
APPEAL PROCEDURES, AND PENALTY PROVISIONS RELATING TQ CONTRACTOR REGISTRATION;

DECREASING THE FEE FOR THE {ISSUANCE OF THE INITIAL CERTIFICATE TO A MAXIMUM OF $50 AND

THE FEE FOR THE RENEWAL OR REINSTATEMENT OF A CERTIFICATE TO A MAXIMUM OF $50;

PROVIDING AN EXEMPTION FOR FIRE SUPPRESSION OR PROTECTION LICENSEES. FOR CONTRACTORS

IN THE LOGGING INDUSTRY WHO BUILD FOREST ACCESS ROADS, AND FOR INDEPENDENT

CONTRACTORS WHO HAVE NO EMPLOYEES; PROVIDING THAT AN INDEPENDENT CONTRACTOR

EXEMPTION REMAINS IN EFFECT FOR 3 YEARS; PROVIDING FOR_A $25 FEE FOR THE INITIAL

EXEMPTION APPLICATION AND FOR EACH SUBSEQUENT RENEWAL; AMENDING SECTIONS 38-71+-118;

39-9-101,39-9-102,39-9-201,39-9-204,39-9-206,39-9-207,39-9-211,39-9-301, 39-9-303, 38-9-401,

39-71-120, AND 38-71-401, ANB—38-711-4Gb; MCA; REPEALING SECTIONS 39-3-701, 39-3-702,
39-3-703, 39-3-705, 39-3-706, 39-9-101.38-8-10238-8-103,39-8-201,.39-9-202, 39-9-203, 38-9-204,
38-8-206:39-9-206.38-8-207-39-9-21+1-38-8-303- 39-9-302, 39-8-303,38-8-304-38-9-404- 39-9-402,
39-9-403, 39-9-404, 39-9-405, 39-9-406, 39-9-407, 39-9-408, 39-9-409, AND 39-9-410, MCA; AND
PROVIDING AN EFFECTIVE DATE."

WHEREAS, THE CONTRACTORREGISTRATION PROGRAMAFFECTS AN INDUSTRY IN MONTANA

THAT HAS A HIGH NUMBER OF ACCIDENTS, RESULTING IN WORKERS' COMPENSATION RATES THAT

ABRE HIGHER THAN OTHER INDUSTRIES' AND ChEATING A SITUATION THAT QOFTEN RESULTS IN

NONCOMPLIANCE WITH THE REQUIREMENTS OF THE WORKERS' COMPENSATION ACT AND THE

UNEMPLOYMENT INSURANCE LAW; AND

WHEREAS, THE CONTRACTOR REGISTRATION PROGRAM PROVIDES NEEDED STRUCTURE TO

[ Legislative
oo Ak HB 252
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THE CONSTRUCTION INDUSTRY BY PROVIDING A MEANS TO DISTINGUISH, PRIOR TO AN ACCIDENT,

THOSE PERSONS WHO QUALIFY AS INDEPENDENT CONTRACTORS AND THOSE EMPLOYERS WHO ARE

REQUIRED TO PROVIDE WORKERS' COMPENSATION COVERAGE FOR THEIR EMPLOYEES; AND

WHEREAS, THE CONTRACTOR REGISTRATION LAW PROTECTS A CONTRACTOR FRCM THE

LIABILITIES FOR WORKERS' COMPENSATION AND UNEMPLOYMENT INSURANCE OBLIGATIONS THAT

EXIST FROM CONTRACTING WITH A CONTRACTOR WHQ IS NOT IN COMPLIANCE WITH THOSE LAWS

BY REMOVING THOSE LIABILITIES WHEN_A CONTRACTOR CONTRACTS WITH A REGISTERED

CONTRACTOR.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MCONTANA.:

. Legisiative
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30 SECTION 1. SECTION 39-9-101, MCA IS AMENDED TO READ:

[ Legislative
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"39-9-101. Purpose. itis the purpose of this chapter to ensure that all construction contractors

are competing fairly and in compliance with state laws.”

SECTION 2. SECTION 39-9-102, MCA, IS AMENDED TO READ:

"39-9-102. Definitions. As used in this chapter, the following definitions apply:

(1) "GCemtraster Construction contractor” means a person, firm, or corporation that;

{a) in the pursuit of an independent business, offers to undertake, undertakes, or submits a bid to
construct, alter, repair, add to, subtract from, improve, move, wreck, or demolish for another a building,
highway, road, railroad, excavation, or other structure, project, development, or improvement attached to
real estate, including the installation of carpeting or other floor covering, the erection of scaffolding ar other
structures or works, or the installation or repair of roofing or siding; or

(b} in order to do work similar to that described in subsection {1}a} upon the construction
contractor’s property, employs members of more than one trade on a single job or under a single building

permit, except as otherwise provided.

{2) "Department” means the department of iabor and industry.

g g | . | duslicationt il :

SECTION 3. SECTION 39-9-201, MCA, IS AMENDED TO READ:

"39-9-201. Registration required -- prohibited-acts—ecriminal-penalty application. (1) Cror-before
a3 1886, -eaek Each construction contractor shall register with the department.

[ Legislative
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2
3
4
5
6
7 infraction-oseurs An applicant for reqistration as a construction contractor shall submit an application under
8 oath on a form to be proivided by the department that must include the following information:
9 {a) the applicant’s social security number;
10 {b) proof of compliance with workers’ compensation laws;
11 {c) the 1.R.5. employer identification number, if any; and
12 {d)_the name and address of:
13 {i} _each partner if the applicant is_a firm or partnership;
14 (i} _the owner if the applicant_is an individual proprietorship;
15 (i) _the corporate officers and registered agent if the applicant is a corporation; ofr
16 {ivi the manaqger of a manager-managed limited liability company or the members of a

17 member-managed limited liability company and the registered agent if the applicant is a_ limited liability

18 company.”

19

20 SECTION 4. SECTION 39-9-204, MCA, IS AMENDED TO READ:

21 "39-0.204. Certificate of registration -- issuance -- duration —rerewal-——suspension. (1) The

22 department shall issue to the applicant a certificate of registration upon compliance with the registration
23 requirements of this chapter.

24 (2) H—+he

25 appheant: The department shall place the expiration date on the certificate. Except—as—provided—in
26 subsectioni3}-the The certificate is valid unti-the-eariestdate-of:

27 fal—3paar for 3 vears+of
28
29
30
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SECTION 5. SECTION 39-9-206, MCA, IS AMENDED TO READ:

"39-9-206. Fees -- education pragram. (1) The department shall charge fees for:

{a) issuance, renewal, and reinstatement of certificates of registration; and

{b} changes of name, address, or business structure.

(2) The department shall set the fees by administrative rule, The fees shall cover the full cost of
issuing certificates, filing papers and notices, and administering and enforcing this chapter. The costs
include reproduction, travel, per diem, and administrative and legal support casts.

(3) The fees charged in subsection {1){a) may not exceed $88:

(a) $50 for the initial registration certificate; or

(b} $50 for the renewal gr reinstatement of a registration certificate.

(4} The fees collected under this section must be deposited in the state special revenue account
to the credit of the department for the administration and enforcement of this chapter.

{B) The department shall establish, cooperatively with representatives of the building industry, an
industry and consumer infermation program, funded witﬁ 15% of the fees, to educate the building industry
about the registration program and to educate the public regarding the hiring of building construction
contractors,

{6) The fee for a joint application for a certificate of registration and an independent contractor

exemption may not exceed the fee charged for a certificate of registration.”

SECTION 6. SECTION 39-9-207, MCA, 1S AMENDED TO READ:;
"39-9-207. Registrationprorequisite-to-suitorlion-olaim Contractor registration -- limiting liability.

[ Legisiative
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{b} A person, including a construction contractor, engaging the services of another a_registered

consirugtion contractor is not liable as an employer under _39-71-405 for workers’ compensation and

unemployment insurance coverage ¢t for wages and fringe benefits for the other reqistered construction

contractor or for any employee of the other construction contractor H—the—seniractor—verifies—with-the

SECTION 7. SECTION 39-9-211, MCA, IS AMENDED TO READ:

"39-9-211. Exemptions. This chapter does not apply:

{1) to an authorized representative of the United States government, the state of Montana, or any
incorporated municipality, county, alternative form of local government, irrigation district, reclamation
district, or other municipal or political corporation or subdivision of this state;

(2) to an officer of a court acting within the scope of office;

{3} to a public utility operating under the regulations of the public service commission or to a rural

cooperative utility operating under Title 35, chapter 18, in construction, maintenance, or development work

incidental to its own business;

 Legisiative

~, Services -9. HB 252

« Division



55th Legislature HB0252.03

O @ W ~N @ M s W bk

-3 e e e
W N =

14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29

{4} to the repair or operation incidental to the discovery or production of oil or gas or incidental to
the drilling, testing, abandoning, or ather operation of an oil or gas well or a surface or underground mine
or mineral deposit wher-perfermed-by-an-owrerorlosses;

{6} to the sale or installation of finished products, materials, or articles of merchandise that are not
actually fabricated into and do not become a permanent fixed part of a structure;

(6) to the construction, alteration, improvement, or repair carried on within the limits and
boundaries of a site or reservation under the exclusive iegal jurisdiction of the federal government;

(7) to a person who only furnished materials, supplies, or equipment without fabricating them into
or consuming them in the performance of the work of the construction contractor;

(8) to work or operation on one undertaking or project considered of a casual, minor, or
inconsequential nature, by one or more contracts, the aggregate contract price of which, for labor and
materials and all other items, is less than $B600 $2.500 a job. The exemption prescribed in this subsection
does not apply when the work or construction is only a part of a larger or major operation, whether
undertaken by the same or a different construction contractor, or in which a division of the operation is

made into cantracts of amounts of less than $600 $2,500 a job for the purpose of evasion of this chapter

insidental-to-the-construstior-or+opai: farmer or rancher while engaged in a farming, dairying, agriculture,

viticulture, horticulture, or stock or poultry operation;

{a4{10} otirngaticn-and-drainage-ditches—of to an irrigation district or reclamation district;

{6111} to an operation related to clearing or other work upon land in rural districts for fire

prevention purposes;

H03(12) to an owner who contracts for a-preject—with work to be performed by a registered

construction contractor, but this exemption does not apply to an owner who is otherwise covered by this

chapter who constructs a residence on the owner’'s property with the intention and for the purpose of

promptly selling the improved property;

H3{13) to a-persen an owner working on the perser’s owner'’s property, whether occupied by the

i Legistative
N, Services -10 - HB 252
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pergaR owner or not,

Aet; but this exemption does not apply to &-persen an owner who is otherwise covered by this chapter who

constructs an improvement on the parson s pwner’s property with the intention and for the purpose of

promptly selling the improved property, unless the owner has continuously occupied the property as the

owner's primary residence for at least the last 12 months:

+-4(14) to owners of commercial properties who use their own employees to do maintenance,
repair, and alteration work in or upon their own praperties;

£34(15) to aticensed an architect, e+ civil or professional engineer, or professional land surveyor,

licensed in Montana and acting solely in a professional capacity;

£144{16} to an electrician or plumber, licensed in Montana, operating within the scope of the license;

#51{17] to a contract security company, licensed under Title 37, chapter 60, operating within the
scope of the license; o

£+64{(18] to a person who engages in the activities regulated as an employee of a registered
construction contractor with wages as the sole compensation or as an employee with wages as the sole
compensation;

(19) to a person or entity licensed under Title 50, chapter 39, to sell, install, or service fire

suppression or fire protection equipment:

{(20) to a water well contractor licensed under Title 37, chapter 43, performing the work of a water

well contractor;

{21) to an enrolled tribal member or an association, business, corporation, or other entity, at least

51% of which is owned by an enrolled tribal member or members and whose business is conducted solely

within the exterior boundaries of an Indian reservation;

{22) 1o a contractor engaged in the logging industry who builds forest access roads for the purpose

of harvesting and transparting fogs from_forest to mill;

(23) 1o a person working on the person’s own residence, if the residence is owned by a person

other than the resident; or

(24} to an independent contractor who has no employees. However, an independent contractor

may voluntarily elect to register ungder this chapter."”

SECTION 8. SECTION 39-9-301, MCA, IS AMENDED TO READ:

. Legisiative
IETVICES -1 - HB 252
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"39-9-301. Business practices -- advertising— penalty. (1) Except as provided in 39-9-205, a
person who has registered under one name as provided in this chapter may not engage in the business or

act in the capacity of a construction contractor under any other name unless that name also is reqgistered

under this chapter,

{B4+{2) A construction contractor may not falsify a registration number and use it in connection with

a solicitation or identification as & construction contracter. An individual construction contractor, partner,
associate, agent, salesperson, solicitor, officer, or employee of a construction contractor shall use a true
name and address at all times while engaged in the business or capacity of a gonstruction cantractor or in
activities related to a construction contractor. A

{8}({3) (a) The finding of a violation of this section by the department at a hearing held in
accordance with the Montana Administrative Procedure Act subjects the person who commits the viclation
to a penalty of not more than $5,000, as determined by the department. The required hearing may be held
by telephone or by videoconference. A penalty collected under this section must be deposited in the state
special revenue account to the credit of the department for administration and enforcement of this chapter.

(b) Fenalties under this section do not apply to a violation that is determined to be an inadvertent

error.”
SECTION 8. SECTION 32-9-303, MCA, IS AMENDED TO READ:
i Legisiative :
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"39-9-303. Department to compile and update list of registered construction contractors --
availability -- fee. (1) The department shall compile a list of all construction contractors registered under
this chapter and update the list at least bimonthly, The list is public information and must be available to
the public upon request for a reasonable fee.

{2} The department shall inform a person, firm, or corporation whether a construction contractor
is registered. The department shall provide the information without charge, except for a reasonéble fee for

any copies made.”

SECTION 10. SECTION 39-3-401, MCA, IS AMENDED TO READ:

"39-9-401. \Violation -- infraction. {4 It is a violation of this chapter and an infraction for any

consiruction contractor to:

+a4{1] advertise—otferto-perform-work—submita-bid—or perform work as a construction contractor
without being registered as required by this chapter;

Hi(2) aswertisaoiforto-porform-work—submit-a-bid—orperfarm work as a construction contractor
when the construction contractor’s registration is suspended; or

+(3) transfer a valid registration to an unregistered gonstruction contractor or allow an

unregistered construction contractor to work under a registration issued to another construction contractor.

Section 11. Section 39-71-120, MCA, is amended to read:

"39-71-120. Independent contractor defined. {1} An "independent contractor” is one who renders
service in the course of an occupation and:

{a) has been and will continue to be free from control or direction over the performance of the
services, both under the contract and in fact; and

{b} is engaged in an independentty established trade, occupation, profession, or businessi-ard

< Legistative
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(2) An individual performing services for remuneration who—represents—to—the—public—that the
ndividualbisan-independent-centracter is considered to be an independent-contracterand-net-an employee
under this chapter uniess-the—raquirements-of subeaction{Hare—-met UNLESS THE REQUIREMENTS OF

Section 12. Section 39-71-401, MCA, is amended to read:

"39-71-401. Employments covered and employments exempted. (1) Except as provided in
subsection (2), the Workers’ Compensation Act applies to ali employers, as defined in 33-71-117, and to
all employees, as defined in 39-71-118. An employer who has any employee in service under any
appointment ar contract of hire, expressed or implied, oral or written, shall elect to be bound by the
provisions of compensation plan No. 1, 2, or 3. Each employee whose employer is bound by the Workers’
Cempensation Act is subject to and bound by the compensation plan that has been elected by the
employer.

{2) Unless the employer elects coverage for these employments under this chapter and an insurer
allows an election, the Workers’ Compensation Act does not apply to any of the following employments:

{a) household and domestic employment;

{b} casual employment as defined in 39-71-116;

{c) employment of a dependent member of an employer’s family for whom an exemption may be
claimed by the employer under the federal Internal Revenue Code;

{d) employment of sole proprietors, working members of a partnership, or working members of a
member-managed limited liability company, except as provided in subsection {3);

{e) employment of a broker or salesman performing under a license issued by the board of realty
regulation;

{f} employment of a direct seller as defined in 26 U.S.C. 3508;

{g) employment for which a rule of liability for injury, occupational disease, or death is provided

i Legislative
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under the laws of the United States;

(h) employment of a person performing services in return for aid or sustenance only, except
employment of a volunteer under 67-2-105;

(i) empioyment with a railroad engaged in interstate commerce, except that railroad construction
work is included in and subject to the provisions of this chapter;

{j) employment as an official, including a timer, referee, or judge, ét a school amateur athletic
event, unless the person is otherwise empioyed by a school district;

{k} employment of a person performing services as a newspaper carrier or free-lance correspondent
if the person performing the services or a parent or guardian of the person performing the services in the
case of a minor has acknowledged in writing that the person performing the services and the services are
not covered. As used in this subsection, "free-lance correspondent” is a person who submits articles or
photographs for publication and is paid by the article or by the photograph. As used in this subsection,
“newspaper carrier":

{iy is a person who provides a newspaper with the service of delivering newspapers singly or in
bundles; but

(i} does not include an employee of the paper who, incidentally to the employee’s main duties,
carries or delivers papers.

{ cosmetologist’s services and barber’s services as defined in 39-51-204{1}(});

{m) a person who is employed by an enrolled tribal member or an association, business,
corporation, or other entity that is at least 51% owned by an enrolied tribal member or members, whose
business is conducted solely within the exterior boundaries of an Indian reservation;

(n) employment of a jockey performing under a license issued by the board of horseracing from the
time the jockey reports to the scale room prior to a race through the time the jockey is weighed out after
a race if the jockey has acknowledged in writing, as a condition of licensing by the board of horseracing,
that the jockey is not covered under the Workers’ Compensation Act while performing services as a jockey;

(o) employment of an employer’s spouse for whom an exemption based on marital status may be
claimed by the employer under 26 U.S.C. 7703;

{p) a person who performs services as a petroleum land professional. As used in this subsection,
a "petroleum land professional” is a person who:

{iy is engaged primarily in negotiating for the acquisition or divestiture of mineral rights or in

T Legislutive
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negotiating & business agreement for the exploration or development of minerals;

(i} is paid for services that are directly related to the completion of a contracted specific task rather
thar on an hourly wage basis; and

{iii) performs all services as an independent contractor pursuant to a written contract.

{(g@) an officer of a quasi-public or a private corporation or manager of a manager-managed limited
liability company who qualifies under one or more of the following provisions:

(i} the officer or manager is engaged in the ordinary duties of a worker for the corporation or the
limited liahility company and does not receive any pay frem the corporation or the limited liability company
for performance of the duties;

(i) the officer or manager is engaged primarily in household employment for the corporation or the
limited liability company;

{iii} the officer or manager owns 20% or more of the number of shares of stock in the corporation
or owns 20% or more of the limited liability company; or

{iv) the officer ar manager is the spouse, child, adopted child, stepchild, mother, father, son-in-law,
daughter-in-law, nephew, niece, brother, or sister of a corporate officer who owns 20% or mare of the
number of shares of stock in the corporation or who owns 20% or more of the limited liability company.

{3} {a) A sole proprietor, a working member of a partnership, or a working member of a
member-managed limited liability company who represents to the public that the person is an independent
contractor shall elect to be bound personally and individually by the provisions of compensation plan No.
1, 2, or 3 but may apply to the department for an exemption from the Workers’ Compensation Act.

{b} The application must be made in accordance with the rules adopted by the department. There
is o A_$25 fee for the initial application. Any subsequent application BENEWAL must be accompanied by
a $25 application fee. The application fee must be deposited in the administration fund established in
39-71-201 to offset the costs of administering the program.

{c} When an application is approved by the department s—when-the-contractingpartios—agreoo-—to
an—ndependent—oontrastor status, it is conclusive as to the status of an independent contractor and

precludes the applicant from obtaining benefits under this chapter,

(d)
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ndependenicontractereprosont-woricstatus THE EXEMPTION, IF APPROVED, REMAINS IN EFFECT FOR
3YEARS FOLLOWING THEDATE OF THE DPEPARTMENT'S APPROVAL. TOMAINTAIN THE INDEPENDENT

CONTRACTCR STATUS, AN INDEPENDENT CONTRACTOR SHALL EVERY 3 YEARS SUBMIT A RENEWAL

APPLICATION. A RENEWAL APPLICATION MUST BE SUBMITTED FORALL INDEPENDENT CONTRACTOR

EXEMPTIONS APPROVED AS OF JULY 1, 1295, OR THEREAFTER. THE RENEWAIL APPLICATION AND

THE $25 RENEWAL APPLICATION FEE MUST BE RECEIVED BY THE DEPARTMENT AT LEAST 30 DAYS

PRIOR TO THE ANNIVERSARY DATE OF THE PREVIOUSLY APPRCVED EXEMPTION.

{e) A person who purpesely makes a false statement or misrepresentation concerning that person’s
status as an exempt independent contractor is subject to a civil penalty of $1,000. The department may
impose the penalty for each false statement or misrepresentation. The penalty must be paid to the
uninsured employers’ fund. The lien provisions of 39-71-506 apply to the penalty imposed by this section.

{f) 1f the department denies the application for exemption, the applicant may contest the denial by
petitioning for review of the decision by an appeals referee in the manner provided for in 39-51-1109. An
applicant dissatisfied with the decision of the appeals referee may appeal the decision in accordance with
the procedure established in 39-51-2403 and 39-51-2404.,

(4) {a) A corporation or a manager-managed limited liability company shall provide coverage for its
employees under the provisions of compensation plan No. 1, 2, or 3. A quasi-public corporation, a private
corporation, cr a manager-managed limited liability company may elect coverage for its corporate officers
or managers, who are otherwise exempt under subsection (2), by giving a written notice in the following
manner;

{iy if the employer has elected to be bound by the provisions of compensation plan No. 1, by
delivering the notice to the board of directors of the corporation or to the management organization of the
manager-managed limited liability company; or

(1) if the employer has elected to be bound by the provisions of compensation plan No. 2 or 3, by

delivering the notice 1o the board of directors of the corporation or to the management organization of the
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manager-managed limited liability company and to the insurer.

(b} If the employer changes plans or insurers, the employer’s previous election is not effective and
the employer shall again serve notice to its insurer and to its board of directors or the management
organization of the manager-managed limited liability company if the employer efects to be bound.

() The appointment or election of an employee as an officer of a corporation, a partner in a
partnership, or a member in or a manager of a fimited liability company for the purpose of exempting the
employee from coverage under this chapter does not entitle the officer, partner, member, or manager to
exemption from coverage.

(6) Each employer shall post a sign in the workplace at the iocations where notices to employees
are normally posted, informing employees about the employer’s current provision of workers’ compensation
insurance. A workptace is any location where an employee performs any work-related act in the course of
employment, regardless of whether the location is temporary or permanent, and includes the place of
business or property of a third person while the employer has access to or control over the place of
business or property for the purpose of carrying on the employer’s usual trade, business, or occupation.
The sign must be provided by the department, distributed through insurers or directly by the department,
and posted by employers in accordance with rules adopted by the department. An employer who purposely

or knowingly fails to post a sign as provided in this subsection is subject to 2 $50 fine for each citation.”
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NEW SECTION. SECTION 13. SEVERABILITY. IF A PART OF [THIS ACT] IS INVALID, ALL VALID

PARTS THAT ARE SEVERABLE FROM THE INVALID PART REMAIN IN EFFECT. IF A PART OF [THIS ACT]

IS INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART REMAINS IN EFFECT IN ALL VALID

APPLICATIONS THAT ARE SEVERABLE FROM THE INVALID APPLICATIONS.

NEW SECTION. Section 14. Repealer. Sections 39-3-701, 39-3-702, 39-3-703, 39-3-705,
39-3-706, 36-9-1014,39-9-102, 389-8-103.-38-8-204,39-9-202, 39-9-203, 38-9-204,-39-0-206-38-9-206-
39-9-207.39-5-211-39-8-304,39-9-302, 39-89-303,38-9-30436-8-401,39-9-402, 39-9-403, 39-9-404,
39-9-405, 39-9-406, 39-9-407, 39-9-408, 392-9-409, and 39-9-410, MCA, are repealed.

NEW SECTION. Section 15. Effective date. [This act] is effective July 1, 1997.

-END-
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APPROVED BY COM ON LABOR
& EMPLOYMENT RELATIONS

HOUSE BILL NO. 252
INTRODUCED BY MOLNAR, VICK, PROUSE, TASH, BOHARSKI, SLITER, BANKHEAD, MILLER,
BEAUDRY, WELLS, ARNOTT, ORR, JORE, HOLLAND, DEVANEY, MCGEE, CURTISS, KEENAN, BITNEY,
' ' BAER, ESTRADA, GAGE

A BILLFOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS GOVERNING CONTRACTORS
AND INDEPENDENT CONTRACTORS; REREALING—GCONTRAGTOR—REGISTRATION REQUIREMENTS.

ELIMINATING BONDING REQUIREMENTS FOR CONTRACTORS; REQUIRING—THEREFUND—OF

CONTRAGCTORREGISTRAHON-FEES; ELIMINATING INVESTIGATORY, ENFORCEMENT, NOTICE AND

APPEAL PROCEDURES, AND PENALTY PROVISIONS RELATING TO CONTRACTOR REGISTRATION;

DECREASING THE FEE FOR THE ISSUANCE OF THE INITIAL CERTIFICATE TO A MAXIMUM OF $50 AND

THE FEE FOR THE RENEWAL OR REINSTATEMENT OF A CERTIFICATE TO A MAXIMUM OF $50:;

PROVIDING AN EXEMPTION FOR FIRE SUPPRESSION OR PROTECTION LICENSEES, FOR CONTRACTORS

IN THE LOGGING INDUSTRY WHO BUILD FOREST ACCESS ROADS, AND FOR INDEPENDENT

CONTRACTORS WHO HAVE NO EMPLOYEES; PROVIDING THAT AN INDEPENDENT CONTRACTOR

EXEMPTION REMAINS IN EFFECT FOR 3 YEARS; PROVIDING FOR A $25 FEE FOR THE INITIAL

EXEMPTION APPLICATION AND FOR EACH SUBSEQUENT RENEWAL; AMENDING SECTIONS 38-24-118,
39-9-101,39-9-102,39-9-201, 39-9-204, 39-9-206, 39-9-207, 39-9-211, 39-9-301,39-9-303, 39—9-401 .
39-71-120, AND 39-71-401, AND—38-71-4056; MCA; REPEALING SECTIONS 39-3-701, 39-3-702,
39-3-703, 39-3-705, 38-3-706, 38-8101-38-91021.38-9-103;38-8-204-39-9-202, 39-9-203, 38-9-204,
38-8-206,39-9-206,-38-9-204-38-8-211-39-8-301; 39-9-302, 36-9-303:48-8-304-30-0-401, 39-9-402,
39-9-403, 39-9-404, 39-9-405, 39-9-406, 39-9-407, 39-9-408, 39-9-409, AND 39-8-410, MCA; AND

PROV!IDING AN EFFECTIVE DATE."

WHEREAS, THECONTRACTORREGISTRATION PROGRAM AFFECTS AN INDUSTRY IN MONTANA

THAT HAS A HIGH NUMBER OF ACCIDENTS, RESULTING IN WORKERS' COMPENSATION RATES THAT

ARE HIGHER THAN OTHER INDUSTRIES’ AND CREATING A SITUATION THAT OFTEN RESULTS IN

NONCOMPLIANCE WITH THE REQUIREMENTS OF THE WORKERS' COMPENSATION ACT AND THE

UNEMPLOYMENT INSURANCE LAW; AND

WHEREAS, THE CONTRACTOR REGISTRATION PROGRAM PROVIDES NEEDED STRUCTURE TO
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THE CONSTRUCTION INDUSTRY BY PROVIDING A MEANS TO DISTINGUISH, PRIOR TQ AN ACCIDENT,

THOSE PERSONS WHO QUALIFY AS INDEPENDENT CONTRACTORS AND THOSE EMPLOYERS WHQ ARE

REQUIRED TO PROVIDE WORKERS' COMPENSATION COVERAGE FOR THEIR EMPLOYEES; AND

WHEREAS, THE CONTRACTOR REGISTRATION LAW PROTECTS A CONTRACTOR FROM THE

LIABILITIES FOR WORKERS' COMPENSATION AND UNEMPLOYMENT INSURANCE OBLIGATIONS THAT

EXIST FROM CONTRACTING WITH A CONTRACTOR WHO 1S NOT iN COMPLIANCE WITH THOSE LAWS

BY REMOVING THOSE LIABILITIES WHEN A CONTRACTOR CONTRACTS WITH A REGISTERED

CONTRACTOR,

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
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30 SECTION 1. SECTION 39-9-101, MCA, IS AMENDED TO READ:
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1 "39-9-101. Purpose. It is the purpose of this chapter to ensure that all construction contractors
2 are competing fairly and in compliance with state {aws."”

3

4 SECTION 2. SECTION 39-9-102, MCA, IS AMENDED TO READ:

5 "39-9-102. Definitions. As used in this chapter, the following definitions apply:

6 (1) "Geontrastor Constfuction contractor" means a person, firm, or corporation that:

7 (a) in the pursuit of an independent business, offers to undertake, undertakes, or submits a bid to
8 construct, alter, repair, add to, subtract from, improve, move, wreck, or demolish for another a building,
g highway, road, railroad, excavation, or other structure, project, development, or improvement attached to
10  real estate, including the installation of carpeting or other floor covering, the erection of scaffolding or other

11 structures or works, or the installation or repair of roofing or siding; or

12 {b) in order to do work similar to that described in subsection (1)‘(a) upon the construction
13  contractor’s property, employs members of more than one trade on a single job or under a single building
14  permit, except as otherwise provided.

15 {2) "Department” means the department of labor and industry.

24 SECTION 3. SECTION 39-9-201, MCA, IS AMENDED TO READ:

25 "39-9-201. Registration required -- prohibited-acts—eriminal-penalty application. (1) Or-erbefcrs
26 July-1-1886-ea6h Each construction contractor shall register with the department.

28
29
30
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2
3
4
5
6
7  infraction-eseurs An applicant for registration as a construction contractor shall submit an application under
8 roath on a form 1o be provfded by the department that must include the following information:
9 {a) the applicant’s social security number;
10 (b} proof of compliance with workers’ compensation laws;
11 {c) the |.R.S. employer identification number, if any; and
12 (d} the name and address of:
13 (i} each partner if the applicant is a firm or partnership;
14 {ii) the owner if the applicant is an individual proprietorship;
15 {il) the corporate officers and registered agent if the applicant is a corparation; or
16 {iv] the manager of a manager-managed limited liability company or the members of a
17  member-managed limited liability company and the registered agent if the applicant is a limited liability
18 company.”
19
20 SECTION 4. SECTION 39-9-204, MCA, 1S AMENDED TO READ:
21 "39-9-204. Certificate of registration -- issuance -- duration —rerewal—suspensien. (1} The
22 department shall issue to the applicant a certificate of registration upon compliance with the registration
23 requirements of this chapter.
24 {2)
25  applsart- The department shall place the expiration date on the certificate. Except—as—provided—in
26  eubsostien{3+-the The certificate is valid urtil-the-earliest-date-of:
27 tad—3t-yoar for 3 vearsy-of
28
29
30 oxemptioR-terminates:
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SECTION 5. SECTION 39-9-206, MCA, 1S AMENDED TO READ:

"39-9-206. Fees -- education program. (1) The department shall charge fees for:

{(a) issuance, renewal, and reinstatement of certificates of regisfration: and

(b} changes of name, address, or business structure.

{2) The department shall set the fees by administrative rule. The fees shall cover the full cost of
tssuing certificates, filing papers and notices, and administering and enforcing this chapter, The costs
include reproduction, travel, per diem, and administrative and legal support costs.

{3) The fees charged in subsection {1}{a} may not exceed $88;

{a) $50 for the initial reqistration certificate: or

{b} $50 for the renewal or reinstatement of a registration certificate.

{4) The fees collected under this section must be deposited in the state special revenue account
to the credit of the department for the administration and enforcement of this chapter.

{5) The department shall establish, cooperatively with representatives of the building industry, an
industry and consumer information program, funded with 15% of the fees, to educate the building industry
about the registration program and to-educate the public regarding the hiring of building construction
contractors.

(6} The fee for a joint application for a certificate of registration and an independent contractor

exemption may not exceed the fee charged for a certificate of registration.”

SECTION 6. SECTION 39-9-207, MCA, IS AMENDED TO READ:
"39-9-207. Registration-proreqguisite-to-suitorlien-claim Contractor registration -- limiting liability.
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B} A person, including a construction contractor, engaging the services of arether a_registered

construction centractor is not liable as an employer under 39-71-405 for workers' compensation and

unemployment insurance coverage or for wages and fringe benefits for the other registered construction

contractor or for any employee of the other construction contractor i—the—eentractor—vertioswith—the

SECTION 7. SECTION 39-9-211, MCA, IS AMENDED TO READ:

“39-9-211. Exemptions. This chapter does not appiy:

{1) to an autharized representative of the United States government, the state of Montana, or any
incorporated municipality, county, alternative form of local government, irrigation district, reclamation
district, or other municipa! or political corporation or subdivision of this state;

(2) to an officer of a court acting within the scope of office;

{3} to a public utility operating under the regulations of the public service commiésion or to a rural

cooperative utility ocperating under Title 35, chapter 18, in construction, maintenance, or development work

incidental to its own business;
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(4) to the repair or operation incidental to the discovery or praduction of oif or gas or incidental to
the drilling, testing, abandoning, or other operation of an oil or gas well or a surface or underground mine

or mineral deposit when-performed-by-an-ownererlessae;

(5} tothe sale or installation of finished products, materials, or articles of merchandise that are not

" actually fabricated into and do not become a permanent fixed part of a structure;

(6) to the construction, alteration, improvement, or repair carried on within the limits and
boundaries of a site or reservation under the exclusive legal jurisdiction of the federal government;

{7} to aperson who only furnished materials, supplies, or equipment without fabricating them into
or consuming them in the performance af the work of the construction contractor;

{8) to work or operation on one undertaking or project considered of a casual, minor, or
inconsequential nature, by one or more contracts, the aggregate contract price of which, for labor and
materials and all other items, is less than $600 $2,500 a job. The exemption prescribed in this subsection
does not apply when the work or construction is only a part of a larger or major operation, whether
undertaken by the same or a differen_t cohstruction contractor, or in which a division of the operation is

made into contracts of amounts of less than $680 $2,500 a job for the purpose of evasion of this chapter

rcidental-to-the construction-er+epair farmer or rancher while engaged in a farming, dairying, agriculture,

viticulture, horticulture, or stock or poultry operation;

@10) efirrigation-and-drainage-ditehee—of to an irrigation district or reclamation district;

{e¥11) to an operation related to clearing or other work upon land in rural districts for fire

prevention purposes;

104{12) to an owner who contracts for a—preject—with work to be performed by a registered

construction contractor, but this exemption does not apply to an owner who is otherwise covered by this

chapter who constructs a residence on the owner’'s property with the intention and for the purpose of

promptly selling the improved property;

H4H{13) to a-person an owner working on the personis pwner's property, whether occupied by the
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perseR gwner or not, 4

Aet; but this exemption does not apply to a-person an owner who is otherwise covered by this chapter who

constructs an improvement on the persers owner’'s property with the intention and for the purpose of

promptly seiling the improved property, unless the owner has continuously occupied the property as the

owner's primary residence for at least the last 12 months;

424(14) to owners of commercial properties who use their own employees to do maintenance,
repair, and alteration wark in or upon their own properties;

434{15) to ateensed an architect, ef civil or professional engineer, or professional land surveyor,

licensed in Montana and acting solely in a professional capacity;

+H43(16) to an electrician or plumber, licensed in Montana, operating within the scope of the license;

£6+(17) to a contract security‘company, licensed under Title 37, chapter 60, operating within the
scope of the license; of

£61(18) to a person who engages in the activities regulated as an employee of a registered
construction contractor with wages as the sole compensation or as an employee with wages as the sole
compensation;

{(19) to a person or entity licensed under Title 50, chapter 39, to sell, install, or service fire

suppression or fire protection equipment;

{20) to a water well contractor licensed under Title 37, chapter 43, performing the work of a water

well contractor;

{21} to an enralled tribal member ar an_association, business, corporation, or other entity, at least

51% of which is owned by an enrolled tribal member or members and whose business is conducted solely

within the exterior boundaries of an Indian reservation;

22) to a contractor engaged in the logging industry who builds forest access roads for the purpose

of harvesting and transporting logs from forest to mill;

{23) to a person working on the person’s own residence, if the residence is owned by a person

other than the resident; or

{24) to an independent contractor who _has no employees. However, an independent caontractor

may_voluntarily elect to register under this chapter.”

SECTION 8. SECTION 39-9-301, MCA, IS AMENDED TO READ:
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"39-9-301. Business practices -- advertising— penalty. (1) Except as provided in 39-9-205, a
person who has registered under ane name as provided in this chapter may not engage in the business or

act in the capacity of a construction contractor under any other name unless that name alsc is registered

under this chapter.

B2} A construction contractor may not faisify a registration number and use it in connection with

a solicitation ar identification as a construction contractor. An individual construction contractor, partner,
associate, agent, salesperson, solicitor, officer, or employee of a construction contractor shall use a true
name and address at all times while engaged in the business or capacity of a construction contractor or in
activities related to a construction contractor.

{6H{3) (a) The finding of a violation of this section by the department at a hearing held in
accordance with the Montana Administrative Procedure Act subjects the person who commits the violation
to a penalty of not more than $5,000, as determined by the department. The required hearing may be heid
by telephone or by videoconference. A penalty collected under this section must be deposited in the state
special revenue account to the credit of the department for administration and enforcement of this chapter.

{b) Penalties under this section do not apply to a violation that is determined to be an inadvertent

error."”
SECTION 9. SECTION 39-9-303, MCA, IS AMENDED TO READ:
[ Legisiative
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"39-9-303. Department to compile and update list of registered construction contractors --
availability -- fee. (1) The department shall compile a list of all construction contractors registered under
this chapter and update the list at least bimonthly. The list is public information and must be available to
the public upon request for a reasonable fee.

(2) The department shall inform a person, firm, or corporation whether a construction contractor
is registered. The department shall provide the information without charge, except for a reasonable fee for

any copies made."

SECTION 10. SECTION 39-9-401, MCA, IS AMENDED TO READ:

"39-9-401, Violation -- infraction. {3 It is a violation of this chapter and an infraction for any

construction contractor to:

1) advertise—offorto-performweork-submit-a-bid-or perform work as a construction contractor

without being registered as required by this chapter;

b}(2) eadwertico-oHerto-porform-work—submit-a-bid,-erperform work as a construction contractor

when the construction contractor’s registration is suspended; or

33) transfer a valid registration to an unregistered construction contractor or allow an

unregistered construction contractor to work under aregistration issued to another construction contractor.

Section 11. Section 39-71-120, MCA, is amended to read:

"39-71-120. Independent contractor defined. (1) An "independent contractor” is one who renders
service in the course of an occupation and:

(a) has been and will continue to be free from control or direction over the performance of the
services, both under the contract and in féct; and ‘

(b} is engaged in an independently established trade, occupation, profession, or business;-asée
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{2) An individual performing services for remuneration whe—tepresents—io—the—public—that-the

ndividua-is-an-indepandent-eontracter is considered to be an independentcontractor-and-natan employee
under this chapter urless—the—+roquirernents—of subsestion-{1}-are-met UNLESS THE REQUIREMENTS QF
SUBSECTION (1) ARE MET.

Section 12. Section 39-71-401, MCA, is amended to read:

"39-71-401. Employments covered and employments exempted. (1) Except as provided in
subsection (2}, the Workers’ Compensation Act applies to all employers, as defined in 39-71-117, and to
all employees, as defined in 39-71-118. An aemployer who has any employee in service under any
appointment or contract of hire, expressed ar implied, oral or written, shall elect to be bound by the
provisions of compensation plan No. 1, 2, or 3. Each employee whose employer is bound by the Workers’
Compensation Act is subject to and bound by the compensation plan that has been elected by the
employer.

{2) Unless the employer elects coverage for these employments under this chapter and an insurer
allows an election, the Workers’ Compensation Act does not apply to any of the following employments:

(a) household and domestic employment;

(b} casual employment as defined in 39-71-116;

(c) employment of a dependent member of an emplayer’s fémily for whom an exemption may be
claimed by the employer under the federal Internal Revenue Code;

(d} employment of sole proprietors, working members of a partnership, or working members of a
member-managed limited liability company, except as provided in subsection (3);

(e} employment of a broker or salesman performing under a license issued by the board of reaity
regulation;

{f} employment of a direct seller as defined in 26 U.S.C. 3508;

{g) employment for which a rule of liability for injury, occupational disease, or death is provided
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under the laws of the United States;

{h) employment of a person performing services in return for aid or sustenance only, except
employment of a volunteer under 67-2-105;

{ify employment with a railroad engaged in interstate commerce, except that railroad construction
work is included in and subject to the provisions of this chapter;

{jy employment as an official, including a timer, referee, or judge, at a school amateur athletic
event, unless the person is otherwise employed by a school district;

{k} employment of a person performing services as a newspaper carrier or free-lance correspondent
if the person performing the services or a parent or guardian of the person performing the services in the
case of a minor has acknowledged in writing that the person performing the services and the services are
not covered. As used in this subsection, "free-lance correspondent” is a person who submits articles or
photographs for publication and is paid by the article or by the photograph. As used in this subsection,
"newspaper carrier”:

{1} is & person who provides a newspaper with the service of delivering newspapers singly or in
bundles; but

(i) does not include an employee of the paper who, incidentally to the employee’'s main duties,
carries or delivers papers.

{l cosmetologist’s services and barber’s services as defined in 32-51-204(1)(l};

{m) a person who is employed by an enrolled tribal member or an association, business,
corporation, or ather entity that is at least 51% owned by an enralled tribal member or members, whose
business is conducted solely within the exterior boundaries of an Indian reservation;

{n} employment of a jockey performing under a license issued by the board of horseracing from the
time the jockey reports to the scale room prior to a race through the time the jockey is weighed out after
a race if the jockey has acknowledged in writing, as a condition of licensing by the board of horseracing,
that the jockey is not covered under the Workers’ Compensation Act while performing services as a jockey;

{o) employment of an employer’s spouse for whom an exemption based on marital status may be
claimed by the employer under 26 U.8.C. 7703;

{p) a person who performs services as a petroleum land professional. As used in this subsection,
a "petroleum land professional” is a person who:

(i} is engaged primarily in negotiating for the acquisition or divestiture of mineral rights or in
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negotiating a business agreement for the exploration or development of minerals;

i) is paid for services that are directly related to the completion of a contracted specific task rather
than on an hourly wage basis; and

liii) performs all services as an independent contractor pursuant to a written contract.

{q) an officer of a quasi-public or a private corporation or manager of a manager-managed limited
liability company who qualifies under one or more of the following provisions:

(i) the officer or manager is engaged in the ordinary duties of a worker for the corporation or the
limited Hébility company and does not receive any pay from the corporation or the limited liability company
for performance of the duties;

(i) the officer or manager is engaged primarily in household employment for the corporation or the
limited liability company;

{iii} the officer or manager owns 20% or more of the number of shares of stock in the corporation
or owns 20% or more of the limited liability company; or

(iv) the officer or manager is the spouse, child, adopted child, stepchild, mother, father, son-in-law,
daughter-in-law, nephew, niece, brother, or sister of a corporate officer who owns 20% or more of the
number of shares of stock in the corporation ar who owns 20% or more of the limited liability company.

{3) (a) A sole proprietor, a working member of a partnership, aor a working member of a
member-managed limited liability company who represents to the public that the person is an independent
contractor shall elect to be bound personally and individually by the provisions of compensation plan No.
1, 2, or 3 but may apply to the department for an exemption from the Workers’ Compensation Act. |

(b} The application must be made in accordance with the rules adopted by the department. There
is pe A $25 fee for the initial application. Any subsequent application RENEWAL must be accompanied by
a $25 application fee. The application fee must be deposited in the administration fund established in

39-71-201 to offset the costs of administering the program.

{c) When an application is approved by the department grwhen-the-cortractingparties—agreo-to

an-dependont—contracter—etatus, it is conclusive as to the status of an independent contractar and

precludes the applicant from obtaining benefits under this chapter.
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independentocontractors-prosent-worcstatus THE EXEMPTION, IF APPROVED, REMAINS IN EFFECT FOR

JYEARS FOLLOWING THE DATE GF THE DEPARTMENT'S APPROVAL. TO MAINTAIN THEINDEPENDENT

CONTRACTOR STATUS, AN INDEPENDENT CONTRACTOR SHALL EVERY 3 YEARS SUBMIT A RENEWAL
APPLICATION. A RENEWAL APPLICATION MUST BE SUBMITTED FORALL INDEPENDENT CONTRACTQOR

EXEMPTIONS APPROVED AS OF JULY 1, 1995, OR THEREAFTER. THE RENEWAL APPLICATION AND

THE $25 RENEWAL APPLICATION FEE MUST BE RECE{VED BY THE DEPARTMENT AT LEAST 30 DAYS

PRIOR TO THE ANNIVERSARY DATE OF THE PREVIOUSLY APPROVED EXEMPTICN.

(e) A person who purpessly makes a false statement or misrepresentation concerning that person’s
status as an exempt independent contractor is subject to a civil penaity of $1,000. The department may
impose the penalty for each false statement or misrepresentation. The penalty must be paid to the
uninsured employers’ fund. The lien provisions of 39-71-506 apply to the penalty imposed by this section.

(f} If the department denies the application for exemption, the applicant may contest the denial by
petitioning for review of the decision by an appeals referee in the manner provided for in 39-51-1109. An
applicant dissatisfied with the decision of the appeals referee may appeal the decisien in accordance with
the procedure established in 39-51-2403 and 39-51-2404.

{4) (a) A corporation or a manager-managed limited liability company shall provide coverage for its
employees under the pravisions of compensation plan No. 1, 2, or 3. A quasi-public corporation, a private
corporation, or a manager-managed limited liability company may elect coverage for its corporate officers
or managers, who are otherwise exempt under subsection (2), by giving a written notice in the following
manner:

{i} if the employer has elected to be bound by the provisions of compensation pian No. 1, by
delivering the notice to the board of directors of the corporation or to the management organization of the
manager-managed limited iiability company; or

(i} if the employer has elected to be bound by the provisions of compensation plan No. 2 or 3, by

delivering the notice to the board of directors of the corporation or to the management organization of the

" Legisiative

Ve -17- HE 252



55th Legislature HB0252.04

—_

C W W N G W N

manager-managed limited liability company and to the insurer.

(b} If the employer changes plans or insurers, the employer’s previous election is not effective and
the employer shall again serve notice to its insurer and to its board of directors dr the management
organization of the manager-managed limited liability company if the employer elects to be bound.

{5} The appointment or election of an employee as an officer of a corporation, a partner in a
partnership, or a member in or a manager of a limited liability company for the purpose of exempting the
employee from coverage under this chapter does not entitle the officer, partner, member, or manager to
exemption from coverage.

{6} Each employer shall post a sign in the workplace at the locations where notices to employees
are normally posted, informing employees about the employer’s current provision of workers’ compensation
insurance. A workplace is any location where an employee performs any work-related act in the course of
employment, regardless of whether the location is temporary or perm-anent, and includes the place of
business or property of a third person while the employer has access to or control over the place of
business or property for the purpose of carrying on rthe employer’s usual trade, business, or occupation.
The sign must be provided by the department, distributed througﬁ insurers or directly by the department,
and posted by employers in accordance with rules adopted by the department. An employer who purposely

or knowingly fails t¢ post a sign as provided in this subsection is subject to a $50 fine for each citation.”
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NEW SECTION. SECTION 13. SEVERABILITY. [F A PART OF [THIS ACT] IS INVALID, ALL VALID

PARTS THAT ARE SEVERABLE FROM THE INVALID PART REMAIN IN EFFECT. IF A PART OF [THIS ACT!

IS INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART REMAINS IN EFFECT IN ALL VALID

APPLICATIONS THAT ARE SEVERABLE FROM THE INVALID APPLICATIONS.

NEW SECTION. Section 14. Repealer. Sections 39-3-701, 39-3-702, 39-3-703, 39-3-705,
39-3-706, 39-9-104.38-8-102,39-8-153+-38-9-204- 39-9-202, 39-9-203, 38-8-204-38-9-206,-39-9-206,
39-8-207.39-9-211.38-9.301,39-9-302, 38-8-303,38-8-304,38-9-401, 39-9-402, 39-9-403, 39-9-404,

39-9-405, 39-9-406, 39-9-407, 39-9-408, 39-3-409, and 39-9-410, MCA, are repealed,

NEW SECTION. Section 16. Effective date. [This act] is effective July 1, 1997.

-END-
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STATE OF MONTANA - FISCAL NOTE

Fiscal Note for HB0252, revised second reading - second house

DESCRIPTION OF PROPOSED LEGISLATION:

An act generally revising the laws governing contractors and independent contractors;
repealing contractor registration requirements; eliminating bonding requirements for
contractors; eliminating investigatory, enforcement, nctice and appeal procedures, and
penalty provisions relating to contractor registration; decreasing the fee for the
issuance of the initial certificate to a maximum of $50 and the fee for the renewal or
reinstatement of a certificate to a maximum cf $50; providing an exemption for fire
suppression or protectiocn licensees, for contracters in the logging industry who build
forest access roads, and for independent contractors who have no employees; providing that
an independent contractor exemption remains in effect for 3 years; previding for a $25 fee
for the initial exemption application and for each subsequent renewal.

ASSUMPTIONS:

1. Implemeritation of this legislation would require 3.0 FTE (two infeormation
specialists, and one customer service/licensing technician). Operating costs and
administrative overhead to support these three positions are identified below.

2. The revenue at $50 every three years would be insufficient to fund the workload for
the duties identified in the legislation.

3. Section 7 of HB 252 exempts new categories of persons from the contracter

registration requirement. Because less than 50% of the currently registered
contractors would be required to register under HB 252, it is estimated that 4,000
contractors would be required to register.

4. Seventy percent of the estimated 4,000 (2,800} contractors would register in fiscal
1998. The remaining 30% (1,200) would register in fiscal 1999.
5. New construction contractors would start up in business every year. Education is

required in statute. Although there would be variations in the type of workload, in
the year when the registration workload is lighter, the Department of Labor and
fndustry weould increase the education emphasis. Likewise, when the registration
workload 15 intense, the department would decrease the emphasis on education.

FISCAL IMPACT:
Department of Labor and Industry

FY98 FYS9
Difference Difference

Employment Relations Division:
Expenditures:
FTE 3.00 3.00
Personal Services 82,828 82,828
Cperating Expenses 70,772 70,7712

Total 153,600 153,600
Funding:
S8R {02) (Contractor Registration) 140,000 e0, 000
General Fund (01) 13,600 83, 600
Total 153,600 153,600
Revenues:
SSR (02) (CR-0234¢6) 140, 000 60,000
Net Impact on Fund Balance: (Revenue minus expense)
SSR (02) (CR-02346) 0 0
General Fund (01) (13, 600) (93, 600}
(Continued)

/\ L/

ﬁ 10-97

DAVE” LEWIS, BUDGET DIRECTOR DATE BRAD MOLNAR, PRIMARY SPONSCR DATE
Office of Budget and Pregram Planning
Fiscal Note for HB0252, revised second

reading - second house
) MR 252 #3




Fiscal Note Request, HB0252 revised second reading - second house
Page 2
{(continued)

TECHNICAL NOTES:
The nature of the legislation covers a three year period, but this fiscal note covers a
two year period. The time frames are incongruous for illustration.

Based on the cyclical nature of the workload as imposed by this legislation, a biennial
appropriation would be beneficial t¢ the department.
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HOUSE BILL NO. 252
INTRODUCED BY MOLNAR, VICK, PROUSE, TASH, BOHARSKI, SLITER, BANKHEAD, MILLER,
BEAUDRY, WELLS, ARNOTT, ORR, JORE, HOLLAND, DEVANEY, MCGEE, CURTISS, KEENAN, BITNEY,
BAER, ESTRADA, GAGE

ABILLFORANACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS GOVERNING CONTRACTORS
AND INDEPENDENT CONTRACTORS; REREALINGGCONTRAGTOR-REGISTRATION REQULHREMENTS:
ELIMINATING BONDING REQUIREMENTS FOR CONTRACTORS; REQUIRING-THE REFUND OF
GCONFRAGTOR-REGISTRAHGON-FEES: ELIMINATING INVESTIGATORY, ENFORCEMENT, NOTICE AND
APPEAL PROCEDURES, AND PENALTY PROVISIONS RELATING TO CONTRACTOR REGISTRATION;

DECREASING THE FEE FOR THE ISSUANCE OF THE INITIAL CERTIFICATE TO A MAXIMUM OF $50 AND

THE FEE FOR THE RENEWAL OR REINSTATEMENT OF A CERTIFICATE TO A MAXIMUM OF $50:

PROVIDING AN EXEMPTION FOR FIRE SUPPRESSION QR PROTECTION LICENSEES, FOR CONTRACTORS

IN_ THE LOGGING [NDUSTRY WHO BUILD FOREST ACCESS ROADS, AND FOR INDEPENDENT

CONTRACTORS WHO HAVE NO EMPLOYEES; PROVIDING THAT AN INDEPENDENT CONTRACTCR

EXEMPTION REMAINS IN EFFECT FOR 3 YEARS; PROVIDING FOR A $25 FEE FOR THE INITIAL

EXEMPTION APPLICATION AND FOR EACH SUBSEQUENT RENEWAL: AMENDING SECTIONS 3621118,

39-9-101,39-9-102,39-9-201,39-9-204, 39-9-205, 39-9-207, 39-9-211,39-9-301,39-9-303, 39-9-401,
39-71-120, AND 39-71-401, AND39-71-406, MCA; REPEALING SECTIONS 39-3-701, 39-3-702,
39-3-703, 39-3-705, 39-3-706, 38-8101,38-0-102,38-9-103,38-8-201, 39-9- 202, 39-9-203, 38-9-204-
39-8-206.-38-9-206,38-8-207,-39-8-21138-9-364: 39-9-302, 38-8-303-38-8-304--38-8-404+.39-3-402,
39-9-403, 39-9-404, 39-9-405, 39-9-406, 39-9-407, 39-9-408, 39-3-409, AND 38-3-410, MCA; AND

PROVIDING AN EFFECTIVE DATE."

WHEREAS, THECONTRACTORREGISTRATIONPROGRAMAFFECTS AN INDUSTRY INMONTANA

THAT HAS A HIGH NUMBER OF ACCIDENTS, RESULTING IN WORKERS' COMPENSATION RATES THAT

ARE HIGHER THAN OTHER INDUSTRIES' AND CREATING A SITUATION THAT OFTEN RESULTS IN

NONCOMPLIANCE WITH THE REQUIREMENTS OF THE WORKERS' COMPENSATION ACT AND THE

UNEMPLOYMENT INSURANCE LAW; AND

WHEREAS, THE CONTRACTOR REGISTRATION PROGRAM PROVIDES NEEDED STRUCTURE TO

{ Legisiative
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THE CONSTRUCTION INDUSTRY BY PROVIDING A MEANS TO DISTINGUISH, PRIOR TO AN ACCIDENT,

THOSE PERSONS WHO QUALIFY AS INDEPENDENT CONTRACTORS AND THOSE EMPLOYERS WHO ARE

REQUIRED TQ PROVIDE WORKERS’ COMPENSATION COVERAGE FOR THEIR EMPLOYEES; AND

WHEREAS, THE CONTRACTOR REGISTRATION LAW PROTECTS A CONTRACTOR FROM THE

LIABILITIES FOR WORKERS' COMPENSATION AND UNEMPLOYMENT INSURANCE CBLIGATIONS THAT

EXIST FROM CONTRACTING WITH A CONTRACTOR WHO IS NOT IN COMPLIANCE WITH THOSE LAWS

BY REMOVING THOSE LIABILITIES WHEN A CONTRACTOR CONTRACTS WITH A REGISTERED

CONTRACTOR.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
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30 SECTION 1. SECTION 39-9-101, MCA, IS AMENDED TO READ:
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"39-9-101. Purpose. It is the purpose of this chapter to ensure that all construction contractors

are competing fairly and in compliance with state laws."”

SECTION 2. SECTION 39-9-102, MCA, IS AMENDED TQ READ:

"39-9-102. Definitions. As used in this chapter, the following definitions apply:

1) "Gentractor Construction contractor' means a person, firm, or corporation that:

{a) in the pursuit of an independent business, offers to undertake, undertakes, or submits a bid to
construct, alter, repair, add to, subtract from, improve, move, wreck, or demolish for another a building,
highway, road, railroad, excavation, or other structure, project, development, or improvement attached to
real estate, including the installation of carpeting or other floor covering, the erection of scaffolding or other
structures or warks, or the installation or repair of roafing or siding; or

(b) in order to do work similar to that described in subsection {1){a) upon the construction
contractor's property, employs members of more than one trade an a single job or under a single building

permit, except as otherwise provided.

(2} "Department” means the department of labor and industry.

SECTION 3. SECTION 39-9-201, MCA, IS AMENDED TO READ:

"39-9-201. Registration required -- prohibited-aste—criminal-penalty application. (1) Grorbefors
July—1-1886oeach Each construction contractor shall register with the department.

(2] Kisamisdemeanorfora-coniractortor

{ Legislative
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raction-oesurs An applicant for reqistration as a construction contractor shall submit an application under

gath on a form to be provided by the department that must include the following information:

{a) the applicant’s social security number;

(b} proof of compliance with workers' compensation laws:

{c) the |.R.S. employer identification number, if any; and

(d} the name and address of:

(i) each partner if the applicant.is a firm or partnership:

(i) the owner it the applicant is_an individual proprietorship;

(ii) the corporate afficers and reqistered agent if the applicant is a_corporation; or

{ivi the manager of a manager-managed limited liability company or the members of a

member-managed limited liability company_and the registered agent if the applicant is a [imited liability

company.”

SECTION 4. SECTION 39-9-204, MCA, |S AMENDED TO READ:

"39-9-204. Certificate of registration -- issuance -- duration ——+rerewal—suspension. (1) The
department shall issue to the applicant a certificate of registration upon compliance with the registration
requirements of this chapter.

{2}
apphcant- The department shall place the expiration date on the certificate. Exeept—as—prowded—in
subesection3—the The certificate is valid untithe-earliast-date-of:

{a3—1yvear for 3 yearsso¢
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SECTION 5. SECTION 39-3-206, MCA, IS AMENDED TO READ:

"39-9-206. Fees -- education program. {1} The department shall charge fees for:

{a) issuance, renewal, and reinstatement of certificates of regis.tration; and

(b) changes of name, address, or business structure.

(2} The department shail set the fees by administrative rule. The fees shall cover the full cost of
issuing certificates, filing papers and notices, and administering and enforcing this chapter. The costs
include reproductian, travel, per diem, and administrative and legal support costs.

(3) The fees charged in subsection (1){a) may not exceed $80:

(a) $50 for the injtial reqgistration certificate; or

(b) $50 for the renewal or reinstatement of a reqistration certificate.

{4) The fees collected under this section must be deposited in the state special revenue account
to the credit of the department for the administration and enforcement of this chapter.

{6} The department shall astablish, cooperatively with representatives of the building industry, an
industry and consumer information program, funded with 15% of the fees, to educate the building industry
about the registration program and to educate the public regarding the hiring of building construction
contractors.

(6) The fee for a joint appiication for a certificate of registration and an independent contractor

exemption may not exceed the fee charged for a certificate of registration."

SECTION 6. SECTION 39-9-207, MCA, 1S AMENDED TO READ:
"39-9-207. Registrationpreroquisite-to-suit-or-lien-claim Contractor registration -- limiting Hability.

| Legislarive

\Rﬁﬁ’;ﬁn -B- ’ HB 252



556th Legislature HBO252 Q4

8} A person, including a construction contractor, engaging the services of arnother a registered

construction contractor is not liabie as an empiloyer under 39-71-405 for workers’ compensation and

unemployment insurance coverage or for wages and fringe benefits for the other registered construction

contractor or for any employee of the other construction contractor #-the—centrastor—verifies—with-the

SECTION 7. SECTION 39-9-211, MCA, IS AMENDED TO READ:

"39-9-211. Exemptions, This chapter does not apply:

(1) to an authorized representative of the United States government, the state of Montana, or any
incorporated municipality, county, alternative form of local government, irrigation district, reciamation
district, or other municipal or political corporation or subdivision of this state;

(2) to an officer of a court acting within the scope of office;

(3) to a public utility operating under the regulations of the public service commission or to a rural

cooperative utility operating under Titie 35, chapter 18, in construction, maintenance, or development work

incidental to its own business;
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\ Services -9- HB 252
- Dyvision



55th Legislature HBC252.04

—_

a g AW N

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

(4) to the repair or operation incidental to the discovery or production of otl or gas ar incidental to
the drilling, testing, abandoning, or ather operation of an oil or gas well or a surface or underground mine
or mineral deposit when-performed-by-an-owner-or-leEses;

{5) to the sale or installation of finished products, materials, or articles of merchandise that are not
actually fabricated into and do not become a permanent fixed part of a structure;

{6) to the construction, alteratior, improvement, or repsair carried on within the limits and

boundaries of a site or reservation under the exclusive legal jurisdiction of the federal government;

{7} to aperson who only furnished materials, supplies, or equipment without fabricating them into
or consuming them in the performance of the work of the construction contractor;

{8) to work or operation on one undertaking or project considered of a casual, minor, or
inconsequential nature, by one or more contracts, the aggregate contract price of which, for labor and
materials and all other items, is less than $688 $2,500 a job. The exemption prescribed in this subsection
does not apply when the work or construction is only a part of a larger or major operation, whether
undertaken by the same or a different construction contractor, or in which a division of the operation is

made into contracts of amounts of less than $688 $2,500 a job for the purpose of evasion of this chapter

meidentalto-the-construction-orrapai: farmer or rancher while engaged_ in a farming, dairying, agriculture,

viticulture, horticulture, or stock or poultry operation;

{#(10) ef-irrigation-and-drainage-ditehes-af 10 an irrigation district or reclamation district;

{611} to an_operation related to clearing or other work upon land in rural districts for fire

prevention purposes;

£H0412} to an owner who contracts for a—prejesi—with work to be performed by a registered

construction contractor,_but this exemption does naot appiy to an owner who is otherwise covered by this

chapter who constructs a residence on the owner's property with the intention and for the purpose of

promptly selting the improved property:

++H{13) to a-persen an owner working on the persen-6 owner’s property, whether occupied by the

TLegislative
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Pe+56R OWNEr Or not,

sat; but this exemptian does not apply to apersen an owner who is otherwise covered by this chapter who

constructs an improvement on the persess owner’s property with the intention and for the purpose of

promptly selling the improved property, unless the owner has continuously occupied the property as the

owner’s primary residence for at least the last 12 months;
H-4{14) to owners of commercial properties who use their own employees to do maintenance,
repair, and aiteration work in or upon their own properties;

H34{15) to a-Leensed an architect, of civil or professional engineer, or professional fand surveyor,

licensed in Montana and acting solely in a professional capacity;

Mjl@l to an electrician or plumber, licensed in Montana, cperating within the scope of the license;

HAB4(17) to a contract security company, licensed under Title 37, chapter 60, operating within the
scope of the license; e+

H£6418) to a person who engages in the activities regulated as an employee of a registered
construction contractor with wages as the sole compensation or as an employee with wages as the sole
compensation;

(19) to a person or _entity licensed under Title 50, chapter 39, to sell, install, or service fire

suppression or _fire protection equipment;

(20] to a water well contractor licensed under Title 37, chapter 43, performing the work of a water

vie'l contractor;

(21} to an enrolled tribal member or an association, business, corporation, or other entity, at least

51% of which is owned by an enrclled tribal member or members and whose business is conducted solely

within the exterior boundaries of an Indian reservation;

(22) to a contractor engaqed in the logging industry who builds forest access roads for the purpose

of harvesting and transporting logs from forest to mill;

{23) to a perscn working on the person’s own residence, if the residence is owned by a person

other than the resident: or

{24) to an independent contractor who has no employees. However, an independent contractor

may voluntarily elect to reqgister under this chapter.”

SECTION 8. SECTION 39-9-301, MCA, iS AMENDED TO READ:

{ Legislative
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"39-9-301. Business practices -- adwertising— penalty. (1) Except as provided in 39-9-205, a
persan who has registered under one name as provided in this chapter may not engage in the business or

act in the capacity of a construction contractor under any cther name unless that name also is registered

under this chapter.

{B}(2) A construction contractor may not falsify a registration number and use it in connection with

a solicitation or identification as a constructipn contractor. An individual construction contractor, partner,
associate, agent, salesperson, solicitor, officer, or employee of a construction contractor shall use a true
name and address at all times while engaged in the business or capacity of a construction contractor ar in
activities related to a construction contractor.

{643) (a) The finding of a violation of this section by the department at a hearing held in
accordance with the Montana Administrative Procedure Act subjects the person who commits the violation
to a penaity of not more than $5,000, as determined by the department. The required hearing may be held
by telephone or by videocanference. A penalty collected under this section must be deposited in the state
special revenue account to the credit of the department for administration and enforcement of this chapter.

{b) Penalties under this section do not apply to a violation that is determined to be an inadvertent

error."
SECTION 9. SECTION 33-9-303, MCA, IS AMENDED TO READ:
[ Legisiative
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"39-9-303. Department to compile and update list of registered construction contractors --
availability -- fee. (1) The department shail compile a list of all construction contractors registered under
this chapter and update the list at least bimonthly. The list is public information and must be available to
the public upon request for a reasonable fee.

{2) The department shall inform a person, firm, or corporation whether @ construction contractor
is registered. The department shall provide the information without charge, except for a reasonable fee for

any copies made."

SECTION 10. SECTION 39-9-401, MCA, {S AMENDED TQ READ:

"39-9-401. Violation -- infraction. {4 It is a violation of this chapter and an infraction for any
construction contractor to:

{a(1) advertice-offerio-performworksubmit-abidror perform work as a construction contractor
without being registered as required by this chapter;

b4(2) aduaerticerolferto-perform-work —submita-bid-erperform work as a construction contractor |
when the construction contracfor‘s registration is suspended; ou:

{e}(3) transfer a valid registration to an unregistered construction contractor or allow an

unregistered construction contractor to work under a registration issued to another construction contractor.

Section 11. Section 39-71-120, MCA, is amended to read:

"39-71-120. Independent contractor defined. {1) An "independent contractor” is one who renders
service in the course of an occupation and:

{a) has been and will continue to be free from control or direction over the performance of the
services, both under the contract and in fact; and

(b} is engaged in an independently established trade, occupation, profession, or business+asd
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{2} An individual performing services for remuneration whe—+roprecontc—to—the-—publis—that-the
mdividual-ic-an-ndependant contractor is considered to be an indepondentcontractorand-retan employee

under this chapter ualess-the-reauiroments-ofsubsoction1-are-met UNLESS THE REQUIREMENTS OF
SUBSECTION (1) ARE MET.

Saction 12. Section 39-71-401, MCA, is amended to read:

"39-71-401. Employments covered and employments exempted. {1) Except as provided in
subsection {2), the Workers’ Compensation Act applies to all employers, as defined in 39-71-117, and to
all empioyees, as defined in 39-71-118. An employer who has any employee in service under any
appointment ar contract of hire, expressed or implied, oral or written, shall elect to be bound by the
provisions of compensation plan No, 1, 2, or 3. Each employee whose employer is bound by the Workers'
Compensation Act is subject to and bound by the compensation plan that has been élected by the
employer.

{2] Unless the employer eiects coverage for these employments under this chapter and an insurer
allows an election, the Workers’ Compensation Act does not apply to any of the following employments:

{a) household and domestic employment;

(b} casual employment as defined in 39-71-118;

{c} employment of a dependent merber of an employer’s fémily for whom an exemption may be
claimed by the employer under the federal Internal Revenue Code;

{d) employment of sole proprietors, working members of a partnership, or working members of a
member-managed limited liability company, except as provided in subsection (3);

(e} employment of a braker or salesman performing under a license issued by the board of realty
regulation; |

(f) employment of a direct seller as defined in 26 U.S.C. 3508;

{g) employment far which a rule of liability for injury, occupational disease, or death is provided
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under the laws of the United States;

{h) employment of a person performing services in return for aid or sustenance onily, except
employment af a volunteer under §7-2-105;

(i) employment with a railroad engaged in interstate commaerce, except that rasiroad construction
work is included in and subject to the provisions of this chapter;

{j) employment as an official, including a timer, referee, or judge, at a school amateur athletic
gvent, unless the person is otherwise employed by a schoo! district;

{k) employment of aperson performing services as a newspaper carrier or free-lance correspondent
if the person performing the services or a parent or guardian of the person performing the services in the
case of a minor has acknowledged in writing that the person performing the services and the services are
not covered. As used in this subsection, "free-lance correspondent” is a person who submits articles or
photographs for publication and is paid by the article or by the photograph. As used in this subsection,
"newspaper carrier”:

i} is a person who provides a newspaper with the service of delivering newspapers singly or in
bundles; but

(ii) does not include an employee of the paper who, incidentally to the employee’s main duties,
carries or delivers papers.

(I} cosmetologist’s services and barber’s services as defined in 39-51-204{1){1);

{m) a person who is employed by an enrolled tribal member or an association, business,
corporation, or ather entity that is at least 51% owned by an enrolled tribal member or members, whose
business is conducted solely within the exterior boundaries of an Indian reservation;

(n) employment of a jockey performing under a license issued by the board of harseracing from the
time the jockey reports to the scale room prior to a race through the time the jockey is weighed out after
a race if the jockey has acknowledged in writing, as a condition of licensing by the board of horseracing,
that the jockey is not covered under the Woarkers” Compensation Act while performing services as a jockey;

{o) employment of an employer’s spouse for whom an exemption based on marital status may be
claimed by the employer under 26 U.S.C. 7703;

{p) a person who performs services as a petrocleum land professional. As used in this subsection,
a "petroleumn land professional” is a person who:

{i} is engaged primarily in negotiating for the acquisition or divestiture of mineral rights or in

r;Le islative )
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negotiating a business agreement for the exploration or development of minerals;

(i) is paid for services that are directly related to the completion of a contracted specific task rather
than on an hourly wage basis; and

(iii) performs all services as an independent contractor pursuant to a written contract.

(q) an officer of a quasi-public or a private corporation or manager of a manager-managed limited
liability company who qualifies under cne or more of the following provisions:

(i) the officer or manager is engaged in the ordinary duties of a worker for the corporation or the
limited liability company and does not receive any pay from the corpaoration or the limited liability company
for performance of the duties;

(i the officer or manager is engaged primarily in household employment for the corporation or the
limited liability company;

(il the officer or manager owns 20% or more of the number of shares of stock in the carporation
or owns 20% or more of the limited liability company; or

{ivl the officer or manager is the spouse, child, adopted child, stepchild, mother, father, san-in-law,
daughter-in-law, nephew, niece, brother, or sister of a corporate officer who owns 20% or more of the
number of shares of stock in the corporation or who owns 20% or more of the limited iiability company.

(3) (a) A sole proprietor, a working member of a partnership, or a working member of a
member-managed limited liability company who represents to the public that the person is an independent
contractor shall elect to be bound personally and individually by the provisions of compensation plan No.
1, 2, or 3 but may apply to the department for an exemption from the Workers’ Compensation Act.

(b} The application must be made in accordance with the rules adopted by the department. There
is pe A $25 fee for the initial application. Any subsequent application RENEWAL must be accompanied by
a $25 application fee. The application fee must be deposited in the administration fund established in
39-71-201 to offset the costs of administering the program.

(¢} When an application is approved by the departmeant g—whena-the-contracting-partios—agree-to
an-indopendent-—GoRtraeter—staths, it is conclusive as to the status of an independent contractor and

precludes the appiicant from obtaining benefits under this chapter.
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wdepandentcontractor s-prasont-woark-ctatds THE EXEMPTION, |F APPROVED, REMAINS IN EFFECT FOR

3 YEARS FOLLOWING THE DATE OF THE DEPARTMENT'S APPROVAL. TO MAINTAIN THE INDEPENDENT

CONTRACTOR STATUS, AN INDEPENDENT CONTRACTOR SHALL EVERY 3 YEARS SUBMIT A RENEWAL

APPLICATION. A RENEWAL APPLICATION MUST BE SUBMITTED FOR ALL INDEPENDENT CONTRACTOR

EXEMPTIONS APPROVED AS OF JULY 1, 1995, OR THEREAFTER. THE RENEWAL APPLICATION AND

THE $25 RENEWAL APPLICATION FEE MUST BE RECEIVED 8Y THE DEPARTMENT AT LEAST 30 DAYS

PRIOR YO THE ANNIVERSARY DATE OF THE PREVIQUSLY APPROVED EXEMPTION.

(e) A person who purpeseby makes a false staternent or misrepresentation concerning that person’s
status as an exemp! independent contractor is subject to a civil penalty of $1,000. The department may
impose the penaity for each false statement or misrepresentation. The penalty must be paid to the
uninsured employers’ fund. The lien provisions of 39-71-506 apply to the penalty imposed by this section.

{f) 1f the department denies the application for exemption, the applicant may contest the denial by
petitioning for review of the decision by an appeals referee in the manner provided for in 39-51-1109. An
applicant dissatisfied with the decision of the appeals referee may appeal the decision in accordance with
the procedure established in 39-51-2403 and 39-51-2404.

{4) (a) A corporation or a manager-managed limited liability company shall provide coverage for its
empioyees under the provisions of compensation plan No. 1, Z, or 3. A quasi-public corporation, a private
corporation, or a manager-managed limited liability cdmpany may elect coverage for its corporate. officers
or managers, who are otherwise exempt under subsection (2), by giving a written notice in the following
manner:

(i) it the employer has elected to he bound by the provisions of compensation plan No. 1, by
delivering the notice to the board of directors of the corporation or to the management organization of the
manager-managed limited liability company; or

(i) if the employer has elected to be bound by the provisions of compensation plan No. 2 or 3, by

delivering the notice to the board of directors of the corporation or to the management organization of the

{ Legisiative

N A
z\_e'?%f“?;" -17 - HB 252



55th Legislature HBO252.04

N

A

O WM - o w;

T

13
14
15
16
17
18
19
20
21

22
23
24
25
26
27
28
29
30

manager-managed limited liability company and to the insurer.

(b} If the employer changes plans or insurers, the employer’s previous election is not effective and
the employer shall again serve notice to its insurer and to its board of directors or the management
organization of the manager-managed limited liability company if the employer elects to be bound.

{5) The appointment or election of an employee as an officer of a corporation, a partner in a
partnership, or a member in or a manager of a limited liability company for the purpose of exempting the
emplioyee from coverage under this chapter does not entitle the officer, partner, member, or manager to
exemption from coverage.

{6) Each employer shall post a sign in the workplace at the locations where notices to employees
are normally posted, informing employees about the employer’s current provision of workers’ compensation
insurance. A workplace is any location where an employee performs any work-retated act in the course of
employment, regardless of whether the location is temporary or perménent, and includes the place of
business or praperty of a third person while the employer has access to or control over the place of
business or property for the purpose of carrying on the empioyer’s usual trade, business, or occupation,
The sign must be provided by the department, distributed through insurers or directly by the department,
and posted by employers in accordance with rules adopted by the department. An employer wha purposely

or knowingly fails tc post a sign as provided in this subsection is subject to a $50 fine for each citaticn.”
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NEW SECTION. SECTION 13. SEVERABILITY. |F A PART OF [THIS ACT] IS INVALID, ALL VALID

PARTS THAT ARE SEVERABLE FROM THE INVALID PART REMAIN IN EFFECT. IF A PART OF [THIS ACT]

IS INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART REMAINS IN EFFECT IN ALL VALID

APPLICATIONS THAT ARE SEVERABLE FROM THE INVALID APPLICATIONS.

NEW SECTION. Section 14. Repealer. Sections 39-3-701, 39-3-702, 39-3-703, 39-3-705,
39-3-708, 38-8—10138-9-102,-39-8-103,38-0-201-.39-9- 202, 39-9-203, 38-8-204,39-8-205,-38-9-206+
39-8-204,38-9-211,38-8-364,39-9-302, 38-8-303,-38-0-304-38-8-401, 39-9-402, 38-9-403, 39-9-404,
39-9-405, 39-9-406, 39-9-407, 39-9-408, 39-9-409, and 39-8-410, MCA, are repealed.

NEW SECTION. Section 15. Effective date. [This act] is effective July 1, 1997.

-END-
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FREE CONFERENCE COMMITTEE
on House Bill 252
Report No. 1, April 19, 1997

Page 1 of 4

Mr. Speaker and Mr. President:

We, your Free Conference Committee met and considered House Bill 252 (reference copy --
salmon) and recommend that House Bill 252 be amended as follows: -

1. Title, line 7.

Following: "REQUIREMENTS:"

Insert: ""REPEALING CERTAIN CONTRACTOR REGISTRATION
REQUIREMENTS; "

2. Title, line 9.
Following: "ENFORCEMENT, "
Insert: "AND"

3. Title, line 10.
Following: "PROCEDURES"
Strike: ", AND PENALTY PROVI&IONS"

Following: "REGISTRATION;"
Insert: "PROVIDING FOR A PENALTY OF UP TO $1 000 FOR CERTAIN

VIOLATIONS OF THE CONSTRUCTION CONTRACTOR REGISTRATION LAWS;
REQUIRING THAT ANY PENALTY COLLECTED BE DEPOSITED IN THE
UNINSURED EMPLOYERS' FUND;"

4. Title, line 11.

Following: "INITIAL"
Insert: "2-YEAR"
Following: "MAXIMUM OF"
Strike: "$50"

Insert: "§70"

5. Title, line 12.
Following: "MAXIMUM QF"

Strike: "$50"
Insert: "$70"

B FCCR
ADOPT ' | #6 JSD\
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6. Title, line 14.

Following: "ROADSY

Insert: ", FOR LICENSED WATER WELL CONTRACTORS, FOR ENROLLED
TRIBAL MEMBERS OR TRIBALLY-OWNED BUSINESSES, FOR CERTAIN
PROPERTY CWNERS, FOR PROJECTS COSTING LESS THAN $2,500"

7. Title, line 17.
Following: "RENEWAL:" ‘
Insert: "PROVIDING AN APPROPRIATION;"

8. Page'7, line 27.
Strike: "3"
Insexrt: "2"

9. Page 8, line 18 and line 19.
Strike: "§50"
Insert: *$70"

10. Page 9, lines 15 through 18.

Following: "person" on line 15

Strike: ", includipng" through the "registered"

Insert: "who, pursuant to an oral or written contract, engages a"
Following: "contractor" on line 16

Insert: "who is registered under this chapter on the date of the

contract"
Following: "employer"
Insert: "for workers’ compensation coverage”
Following: "39-7}-405"
Strike: "for workers’ compensation and"
Insert: ", for"
Following: ‘"coverage" on line 17
Ingext: ", " '

Following: "for" on line 17
Strike: remainder of line 17 through second "contractor" on line

18 '
Insert: ": ,

(1) the registered construction c¢ontractor;

(2) the employees of the registered constructlon :
contractor; or

(3} any subsequent subc¢ontractor or the employeas of any
subsequent subcontractor engaged to fulfill a parxrt of or all of
the obligations of the oral or written contract of the registered
construction contractor lzsted in subsection (1)"

11. Page 13, line 10.

Following: "infraction”

Insert: "-- penalty -- disposition"
Following: "-£-"

840944CC. Hgd
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Insert: "(1)"

12. Page 13, line 12.

Strike: "(1})"

Insert: "(a)"

Renumber: subsequent subsections

13. Page 13.
Following: line 22
Insert: "(2)(a) A determination by the department of a violation
of this section subjects the person who commits the
violation to a penalty of up to $1,000, as determined by the
department. A person who has been determined to have
violated this section may request that a hearing be held in
accordance with the Montana Administrative Procedures Act.
The hearing may be held by telephone or video conference.
An appeal of the hearing decision must be made in the same
manner as prescribed in 39-51-2403 and 39-51-2404.
(b) A penalty under this section does not apply to a
violation that is determined to be an inadvertent error.
(¢} A penalty collected under this section must be
deposited in the uninsured employers’ fund established in 39-71-
502." :

14. Page 19.

Following: line 22

Insert: "NEW _SECTION. Section 15. Appropriation. There is
appropriated from the state special revenue account to the
department of labor and industry up to $315,000 for the
biennium ending June 30, 1999, for the purpose of
administering the construction contractor registraticn
program."

Renumber: subsequent section
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And this FREE Conference Commitiee report be adopted.
For the nate:

4 zﬂtw

S Thomas, Chair

/w; Dol /«%Mw

Rep. Cocchiaretla Senator Holden .
Rep. Molnar | fnatof’Shea
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HOUSE BILL NO. 252
INTRODUCED BY MOLNAR, PROUSE, TASH, SLITER, BANKHEAD, BEAUDRY, WELLS, ARNOTT, ORR,
JORE, HOLLAND, DEVANEY, MCGEE, CURTISS, KEENAN, BITNEY

ABILLFORANACTENTITLED: "AN ACT GENERALLY REVISING THE LAWS GOVERNING CONTRACTORS
AND INDEPENDENT CONTRACTORS; REREALING-CONTRAGCTOR-REGISTRATION REQUIREMENTS:
REPEALING CERTAIN CONTRACTOR_REGISTRATION REQUIREMENTS: ELIMINATING BONDING

REQUIREMENTS FOR CONTRACTORS; REQUIRING THE REFUND OF CONTRAGTORREGISTRATIONEEES:
ELIMINATING INVESTIGATORY, ENFORCEMENT, AND NOTICE AND APPEAL PROCEDURES._AND

PENALTY PROVISIONS RELATING TO CONTRACTOR REGISTRATION; PROVIDING FOR A PENALTY OF

UPTO $500 FOR CERTAIN VIOLATIONS OF THE CONSTRUCTION CONTRACTQOR REGISTRATION LAWS:

REQUIRING THAT ANY PENALTY COLLECTED BE DEPOSITED IN THE UNINSURED EMPLOYERS' FUND;

DECREASING THE FEE FOR THE {SSUANCE OF THE INITIAL 2-YEAR CERTIFICATE TO A MAXIMUM OF

460 $70 AND THE FEE FOR THE RENEWAL QR REINSTATEMENT OF A CER;FiFiCATE T0 A MAXIMUM

OF $60 $70; PROVIDING AN EXEMPTION FOR FIRE SUPPRESSION OR PROTECTION LICENSEES, FOR

CONTRACTORS IN THE LOGGING INDUSTRY WHO BUILD FOREST ACCESS ROADS, FOR LICENSED
WATER WELL CONTRACTORS, FOR ENROLLED TRIBAL MEMBERS OR TRIBALLY OWNED BUSINESSES,

FOR CERTAIN PROPERTY OWNERS, FOR PROJECTS COSTING LESS THAN $2.500, AND FOR

INDEPENDENT CONTRACTORS WHO HAVE NO EMPLOYEES; PROVIDING THAT AN INDEPENDENT

CONTRACTOR EXEMPTION REMAINS IN EFFECT FOR 3 YEARS; PROVIDING FOR A $25 FEE FOR THE

INITIAL _EXEMPTION APPLICATION AND FOR EACH SUBSEQUENT RENEWAL; PROVIDING AN

APPROPRIATION; AMENDING SECTIONS 38-44+-148; 35-9-101, 39-9-102, 39-9-201, 39-9-204, 39-9-206,

39-9-207,39-9-211, 39-9-301, 39-9-303, 39-9-401,39-71-120, AND 39-71-401, AND38-711-406, MCA;

REPEALING SECTIONS 39-3-701, 39-3-702, 39-3-703, 39-3-705, 39-3-706, 38-8-101.38-0-102,
38-8-103-38-9-204,33-9-202, 39-9-203,
39-9-302, 39-8-363-38-9-304-39-9-401,39-9-402, 39-9-403, 39-9-404, 39-9-405, 39-9-406, 39-9-407,
39-9-408, 39-9-409, AND 39-9-410, MCA; AND PROVIDING AN EFFECTIVE DATE."

WHEREAS, THECONTRACTQORREGISTRATION PROGRAMAFFECTS ANINDUSTRY INMONTANA

THAT HAS A HIGH NUMBER OF ACCIDENTS, RESULTING IN WORKERS' COMPENSATION RATES THAT
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ARE HIGHER THAN OTHER INDUSTRIES’ AND CREATING A SITUATION THAT OFTEN RESULTS IN

NONCOMPLIANCE WITH THE BREQUIREMENTS OF THE WORKERS' COMPENSATION ACT AND THE

UNEMPLOYMENT INSURANCE LAW; AND

WHEREAS, THE CONTRACTOR REGISTRATION PROGRAM PROVIDES NEEDED STRUCTURE TQ

THE CONSTRUCTION INCUSTRY BY PROVIDING A MEANS TO DISTINGUISH, PRIOR TQ AN ACCIDENT,

THOSE PERSONS WHO QUALIFY AS INDEPENDENT CONTRACTORS AND THOSE EMPLOYERS WHQO ARE

REQUIRED TO PROVIDE WORKERS" COMPENSATION COVERAGE FOR THEIR EMPLOYEES; AND
WHEREAS, THE CONTRACTOR REGISTRATION LAW PROTECTS A CONTRACTOR FROM THE

LIABILITIES FOR WORKERS' COMPENSATION AND UNEMPLOYMENT {NSURANCE OBLIGATIONS THAT

EXIST FROM CONTRACTING WITH A CONTRACTOR WHO IS NQT IN COMPLIANCE WITH THOSE LAWS

BY REMOVING THOSE LIABILITIES WHEN A CONTRACTOR CONTRACTS WITH A REGISTERED

CONTRACTOR.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA;
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4 SECTION 1. SECTION 39-9-101, MCA, IS AMENDED TO READ:
5 "39-9-101. Purpose. It is the purpose of this chapter to ensure that all construction contractors
6 are competing fairly and in compliance with state laws."”
7
8 SECTION 2. SECTION 39-9-102, MCA, 1S AMENDED TO READ:
9 "39-3-102. Definitions. As used in this chapter, the following definitions apply:
10 (1) "Gontrastor Construction contractor” means a person, firm, or corporation that:
11 {a} inthe pursuit of an independent business, offers to undertake, undertakes, or submits a bid to

12 construct, alter, repair, add to, subtract from, improve, move, wreck, 6r demalish for another a building,
13 highway, road, railroad, excavation, or other structure, project, development, or improvement attached to
14 real estate, including the installation of carpeting or other floor covering, the erection of scaffolding or other
15 structures or works, or the installation or repair of roofing or siding; or

16 {b} in order to do work similar to that described in subsection {1){a) upon the construction
17 contractor’s property, employs members of more than one trade on a single job or under a single building
18 permit, except as otherwise provided.

19 (2) "Department” means the department of {abor and industry.

20
21
22
23
24
25

26
27

28 SECTION 3. SECTION 39-9-201, MCA, IS AMENDED TQO READ:

29 "39-9-201.. Registration required -- prohibited-acte—criminalpenalty application. (1) Or-orbeiore
30 Juby—1—1988egash Each construction contractor shall register with the department.
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11 ractionaesurs An applicant for registration as a construction contractor shall submit an application under

12 path on a form to be provided by the department that must include the following information:

13 {a) the applicant’s social security number;

14 {b} proof of compliance with workers’ compensation laws;

15 {c) the 1.R.S. empioyer identification number, if any; and

16 {d) the name and address of:

17 {i) each partner if the applicant is g firm or partnership;

18 {i) _the owner if the applicant is an individual proprietorship;

19 {iii)_the corporate officers and reqistered agent if the applicant is a corporation; or

20 {iv) the manager of a manager-managed limited liability company or the members of a

21 member-managed limited liability company and the_registered agent if the applicant is a limited liability

22 company.”

23
24 SECTION 4. SECTION 39-9-204, MCA, IS AMENDED TO READ:
25 "39-9-204. Certificate of registration -- issuance -- duration -—+erewal—suspensien. (1) The

26 department shall issue to the applicant a certificate of registration upon compliance with the registration
27 requirements of this chapter.
28 (2)

29 applicant: The department shall place the expiration date on the certificate. Exeept—as—provided-in
30 subsestion-3}—the The certificate is valid urti-the-eariest-date-of:
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13

14 SECTION 5. SECTION 39-9-206, MCA, IS AMENDED TQO READ:

15 "39-9-206. Fees -- education program. {1) The department shall charge fees for:

16 {(a} issuance, renewal, and reinstatement of certificates of registration; and

17 {b) changes of name, address, or business structure.

18 {2) The department shall set the fees by administrative rule. The fees shall cover the full cost of

19 1ssuing certificates, filing papers and notices, and administering and enforcing this chapter. The costs

20 include reproduction, travel, per diem, and administrative and legal support costs.

21 (3] The fees charged in subsection (1}{a) may not exceed $86;

22 (a) 468 $70 for the initial registration certificate; or

23 (b) $60570 for the renewal or reinstatement of a reqistration certificate.

24 (4) The fees collected under this section must be deposited in the state special revenue account

25 to the credit of the department for the administration and enforcement of this chapter.

26 (5) The department shall establish, cooperatively with representatives of the building industry, an
27 industry and consumer information program, funded with 15% of the fees, to educate the building industry
28 about the registration program and to educate the public regarding the hiring of building construction
29 contraciors. |

30 {(6) The fee for a joint application for a certificate of registration and an independent contractor
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exemption may not exceed the fee charged for a certificate of registration.”

SECTION 6. SECTION 38-9-207, MCA, IS AMENDED TO READ:
"39-9-207. Registrationprerequisite-to-suitorlien-claim Contractor registration -- limiting liability.

WHO, PURSUANT TO AN ORAL OR WRITTEN CONTRACT, ENGAGES A construction contractor WHO 1S

REGISTERED UNDER THIS CHAPTER ON THE DATE OF THE CONTRACT is not liable as an employer FOR

WORKERS'™ COMPENSATION COVERAGE under 39-71-405 f{er—workers—compensation—and, FOR
unemployment insurance coverage, or for wages and fringe benefits for the-other+registered-constriction

(1} THE REGISTERED CONSTRUCTION CONTRACTOR,;

{2) THE EMPLOYEES OF THE REGISTERED CONSTRUCTION CONTRACTOR; OR
{3) ANY SUBSEQUENT SUBCONTRACTOR OR _THE EMPLOYEES OF ANY SUBSEQUENT

SUBCONTRACTOR ENGAGED TO FULFILL A PART OF OR ALL OF THE OBLIGATIONS OF THE ORAL OR

WRITTEN CONTRACT OF THE REGISTERED CONSTRUCTION CONTRACTOR LISTED (N SUBSECTION (1)
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SECTION 7. SECTION 39-9-211, MCA, |S AMENDED TO READ:

"39-9-211. Exemptions. This chapter does not apply:

{1} to an authorized representative of the United States government, the state of Montana, or any
incorporated municipality, county, alternative form of local government, irrigation district, reclamation
district, or other municipal or political corporation or subdivision of this state;

{2) to an officer of a court acting within the scope of office;

{3) to a public utility operating under the regulations of the public service commission or to a rural

cooperative utility operating under Title 35, chapter 18, in construction, maintenance, or development work

incidental to its own business;

(4) to the repair or operation incidental to the discovery or production of oil or gas or incidental to
the drilling, testing, abandoning, or other operation of an oil or gas well or a surface or underground mine
or mineral deposit when-performed-by-an-ownererlesees;

(6) 1o the sale or installation of finished products, materials, or articles of merchandise that are not
actually fabricated into and do not become a permanent fixed part of a structure;

{6) to the construction, alteration, improvement, or repair carried on within the limits and
boundaries of a site or reservation under the exclusive legal jurisdiction of the federal government;

{7) to a person who only furnished materials, supplies, or equipment without fabricating them into
or consuming them in the performance of the work of the construction contractor;

{8) to work or operation on one undertaking or project considered of a casual, minor, or
inconsequential nature, by one or more contracts, the aggregate contract price of which, for labor and
materials and all ather items, is less than $600 $2,500 a job. The exemption prescribed in this subsection
does not apply when the work or construction is only a part of a larger or major operation, whether
undertaken by the same or a different construction contractor, or in which a division of the operation is
made into contracts of amounts of less than $800 $2,500 a job for the purpose of evasion of this chapter

or otherwise.
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nerdentalto-the-construetion-orrepair: farmer or rancher while engaged in a farming, dairying, agriculture,
viticulture, horticulture, or stock or poultry operation;
84(10) efkrigationand-dratnage-ditches-ef to an irrigation district or reclamation district;

{6411} to_an_operation related to clearing or other work upon land in rural districts for fire

prevention purposes;

+04{12) to an owner who contracts for a—preject—with work to be performed by a registered

construction contractor,_but this exemption does not apply to an owner who is otherwise covered by this

chapter who constructs a residence on the owner’s property with the intention and for the purpose of

promptty selling the improved property;

+43H{13) to apersor an awner working on the persen-s owner’s property, whether occupied by the

PErEOR OWNEr ofr not, &

Aot; but this exemption does not apply to a-persen an owner who is otherwise covered by this chapter who

constructs an improvement on the persens owner's property with the intention and for the purpose of

promptly selling the improved property, unless the owner has continuously occupied the property as the

owner's primary residence for at least the last 12 months;

H2{14) to owners of commercial properties who use their own employees to do maintenance,
repair, and alteration work in or upon their own properties;

43}415) to aticensed an architect, o+ civil or professional engineer,_or professional land surveyor,

licensed in Montana and acting solely in a professional capacity;

{3+43(16) to an electrician or plumber, licensed in Montana, operating within the scope of the license;

45317} to a contract security company, licensed under Title 37, chapter 60, operating within the
scope of the license; o

{46318) to a person who engages in the activities regulated as an employee of a registered
construction contractor with wages as the sole compensation or as an employee with wages as the sole

compensation;

(19) to a person or entity licensed under Title 50, chapter 39, to sell, install, or service fire

suppression or fire protection eguipment;

(20) 1o a water well contractor licensed under Title 37, chapter 43, performing the work of a water

well contractor;
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(21) to an enrolled tribal member or an assgciation, business, carporation, or other entity, at least

51% of which is owned by an enrolled tribal member or members and whose business is conducted solely

within the exterior boundaries of an Indian reservation;

{22} to acontractor engaged in the logqing industry who builds forest access roads for the purpgse

of harvesting and transporting logs from forest to miil;

{23) to a person working on the person’s own residence, if the residence is owned by a person

other than the resident; or

(24) to an independent contractor who has no employees. However, an independent contractor

may voluntarily elect to register under_this chapter.”

O W N e W M

Y

—_
—

SECTION 8. SECTION 39-9-301, MCA, IS AMENDED TO READ:

—
N

"39-9-301. Business practices -- advertising— penalty. (1} Except as provided in 39-9-205, a

—
[45]

person who has registered under one name as provided in this chapter may not engage in the business or
14 act in the capacity of a construction contractor under any other name unless that name also is registered
15 under this chapter.

16
17
18
19
20
21
22
23
24
25
28

27

28 +B}{2) A construction contractor may not falsify a registration number and use it in connection with
29 a solicitation or identification as a ¢onstruction contractor. An individual construction contractor, partner,

30 associate, agent, salesperson, solicitor, officer, or employee of a construction contractor shall use a true
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name and address at afl times while engaged in the business or capacity of a construction contractor or in
activities related to a construction contractor.

£63{3) fa) The finding of a violation of this section by the department at a hearing held in
accordance with the Montana Administrative Procedure Act subjects the person whao commits the violation
to a penalty of not more than $5,000, as determined by the department. The required hearing may be held
by telephone or by videoconference. A penalty collected under this section must be deposited in the state
special revenue account 1o the credit of the department far administraticn and enforcement of this chapter.

{b) Penalties under this section do not apply to a violation that is determined to be an inadvertent

error,”

SECTION 9. SECTION 39-9-303, MCA, {S AMENDED TO READ:

"39-9-303. Department to compile and update list of registered construction contractors --
availability -- fee. (1} The department shall compile a list of all construction contractors registered under
this chapter and update the list at ieast bimonthly. The list is public information and must be available to
the public upon request for a reasonable fee.

(2} The department shall inform a person,'firm, or corporation whether a cgnstruction contractor
is registered. The department shall provide the information without charge, except for a reasonable fee for

any copies made."

SECTION 10. SECTION 39-9-401, MCA, 1S AMENDED TO READ:

"39-9-401. Violation -- infraction -- PENALTY -- DISPOSITION. {13{1) It is a violation of this

chapter and an infraction for any construction caontractor to:

raHhi(A) ad-ver—nee—e#ep-%—peﬁem;—wepk—submn—a—md—m perform work as a construction
contractor without being registered as required by this chapter;

{bH}(B) advertise—oHer—to—porform-work—submit—a—bid—er—perform work as a construction
cantractor when the construction contractor’s registration is suspended; or

sH33(Cj transfer a valid registration to an unregistered canstruction contractor or aliow an

unregistered construction contractor to work under aregistration issued to another construction contractor.
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{2) (A) ADETERMINATION BY THE DEPARTMENT GF A VICLATION OF THIS SECTION SUBJECTS

THE PERSON WHO COMMITS THE VIOLATION TO A PENALTY OF UP TO $500, AS DETERMINED BY THE

DEPARTMENT. A PERSON WHO HAS BEEN DETERMINED TO HAVE VIOLATED THIS SECTION MAY

REQUEST THAT A HEARING BE HELD IN ACCORDANCE WITH THE MONTANA ADMINISTRATIVE

PROCEDURE ACT. THE HEARING MAY BE HELD BY TELEPHONE OR VIDEOQ CONFERENCE. AN APPEAL

OF THE HEARING DECISION MUST BE MADE IN THE SAME MANNER AS PRESCRIBED IN 39-51-2403

AND 39-51-2404.

{B) APENALTY UNDER THIS SECTION DOES NOT APPLY TO A VIGLATION THAT IS DETERMINED

TO BE AN INADVERTENT ERROR.

(C}] APENALTY COLLECTED UNDER THIS SECTION MUST BE DEPOSITED IN THE UNINSURED

EMPLOYERS' FUND ESTABLISHED N 39-71-502."

Section 11. Section 39-71-120, MCA, is amended to read:
"39-71-120. Independent contracter defined. (1) An "independent contractor” is one who renders
service in the course of an occupation and:

{a) has been and will continue to be free from control or direction over the performance of the

services, both under the contract and in fact; and

(b) is engaged in an independently established trade, occupation, profession, or business~aag

(2) An individual performing services for remuneration whe +tepresents te-the public—that—the
individuali-anndependentcontractor is considered to be an independent contracterand retan employee

under this chapter unless—the-regquiremants—ofsubssction{-are-met UNLESS THE REQUIREMENTS OF
SUBSECTION (1) ARE MET.
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Section 12. Section 39-71-401, MCA, is amended to read:

"39-71-401.. Employments covered and employments exempted. (1) Except as provided in
subsection (2}, the Workers’ Compensation Act applies to all employers, as defined in 38-71-117, and 10
all employees, as defined in 39-71-118. An employer who has any employee in service under any
appointment or contract of hire, expressed or implied, oral or written, shall elect to be bound by the
provisions of compensation plan No. 1, 2, or 3. Each employee whose employer is bound by the Workers’
Compensation Act is subject to and bound by the compensation plan that has been elected by the
employer.

{2) Unless the employer elects coverage for these employments under this chapter and an insurer
allows an election, the Workers’ Cdmpensation Act does not apply to any of the following employments:

{al household and domestic empioyment;

{b) casual employment as defined in 39-71-1186;

{c) employment of a dependent member of an employer’s family for whom an exemption may be
claimed by the employer under the federal internal Revenue Code;

{d) employment of sole proprietors, working members of a partnership, or working members of a
member-managed limited liability company, except as provided in subsection (3);

{e} employment of a broker or salesman performing under a ticense issued by the board of realty
regulation;

(fi employment of a direct seller as defined in 26 U,S.C. 3508;

{g) employment for which a rule of liability for injury, occupational disease, or death is provided
under the laws of the United States;

{h} employment of a person performing services in return for aid or sustenance only, except
employment of a volunteer under 67-2-105;

(i} employment with a railroad engaged in interstate commerce, except that railroad construction
work is included in and subject to the provisions of this chapter;

{(jy employment as an official, including a timer, referee, or judge, at a school amateur athletic
event, unless the person is otherwise employed by a school district;

{(k} employment of a person performing services as a newspaper carrier or free-lance correspondent
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if the person performing the services or a parent or guardian of the person performing the services in the
case of a miner has acknowledged in writing that the person performing the services and the services are
not covered. As used tn this subsection, "free-lance correspondent” is a person who submits articles or
photographs for publication and is paid by the article or by the photograph. As used in this subsection,
"newspaper carrier”:

{i} is a person who provides a newspaper with the service of delivering newspapers singly or in
bundles; but

{ii} does not include an employee of the paper who, incidentally to the employee’s main duties,
carries or delivers papers.

(I} cosmetologist’'s services and barber’s services as defined in 39-51-204{1){l};

im) a person who is employed by an enrolled tribal member or an association, business,
corporation, or other entity that is at least 51% owned by an enrolled tribal member or members, whose
business is conducted solely within the exterior boundaries of an Indian reservation;

{n) employment of & jockey performing under a license issued by the board of horseracing from the
time the jockey reports to the scale room prior to a race through the time the jockey is weighed cut after
a race if the jockey has acknowledged in writing, as a condition of licensing by the board of horseracing,
that the jockey is not covered under the Workers” Compensation Act while performing services as a jockey;

{o) employment of an employer’s spouse for whom an exemption based on marital status may be
claimed by the employer under 26 U.S.C. 7703;

(p} aperson who performs services as a petroleum land professional. As used in this subsection,
a "petroleum land professional” is a person who:

(i) is engaged primarily in negotiating for the acquisition or divestiture of mineral rights or in
negotiating a business agreement for the exploration or development of minerals;

(i) is paid for services that are directly related to the completion of a contracted specific task rather
than on an hourly wage basis; and

(i) performs ail services as an independent contractor pursuant to a written contract.

{g) an ofticer ot a quasi-public or a private corporation or manager of a manager-managed limited
liability company who qualifies under one or more of the following provisions:

(i} the officer or manager is engaged in the ordinary duties of a worker for the corporation or the

limited liability company and does not receive any pay from the corporation or the limited liability company
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for performance of the duties;

(i} the officer or manager is engaged primarily in household employment for the corporation or the
limited liability company;

{iii} the officer or manager owns 20% or more of the number of shares of stock in the corporation
or owns 20% or more of the limited liability company; or

(ivi the officer or manager is the spouse, child, adopted child, stepchild, mother, father, son-in-law,
daughter-in-law, nephew, niece, brother, or sister of a caorporate officer who owns 20% or more of the
number of shares of stock in the corporation or who owns 20% or more of the limited liability company.

(3) (a} A sole proprietor, a working member of a partnership, or a working member of a
member-managed limited iiability company who represents to the public that the person is an independent
contractor shall elect to be bound personally and individually by the provisions of compensation plan No.
1, 2, or 3 but may apply to the department for an exemption from the Workers’ Compensation Act,

(b} The application must be made in accordance with the rules adepted by the department. There
is ro A 825 fee for the initial application. Any subsequent application RENEWAL must be accompanied by
a $25 application fee. The application fee must be deposited in the administration fund established in
39-71-201 to offset the costs of administering the program.

(c) When an application is approved by the department ee—when-the-seontracting partiosagreeto
an--hdependent—contrastier~status, it is conclusive as to the status of an independent contractor and

precludes the applicant from obtaining benefits under this chapter.

indepondent-sentractors-procent-work-status THE EXEMPTION, IF APPROVED, REMAINS IN EFFECT FOR

3YEARS FOLLOWING THEDATE OF THE DEPARTMENT'S APPROVAL. TO MAINTAIN THE INDEPENDENT

CONTRACTOR STATUS, ANINDEPENDENT CONTRACTOR SHALL EVERY 3 YEARS SUBMIT A RENEWAL
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APPLICATION. A RENEWAL APPLICATION MUST BE SUBMITTED FORALL INDEPENDENT CONTRACTOR

EXEMPTIONS APPROVED AS OF JULY 1, 1895, OR THEREAFTER. THE RENEWAL APPLICATION AND

THE $25 RENEWAL APPLICATION FEE MUST BE RECEIVED BY THE DEPARTMENT AT LEAST 30 DAYS

PRIQR TO THE ANNIVERSARY DATE OF THE PREVIQUSLY APPROVED EXEMPTION.

{e}) A person who porpesely makes a false statement or misrepresentation concerning that person’s
status as an exempt independent cantractor is subject to a civil penalty of $1,000. The department may
impose the penalty for each false statement or misrepresentation. The penalty must be paid to the
uninsured employers’ fund. The lien provisions of 39-71-506 apply to the penalty imposed by this section.

{f} If the department denies the application for exemption, the applicant may contest the denial by
petitioning for review of the decision by an appeals referee in the manner provided for in 39-51-1109. An
applicant dissatisfied with the decision of the appeals referee may appeal the decision in accordance with
the procedure established in 39-51-2403 and 39-51-2404.

{4) {a) A corporation or a manager-managed limited liability company shall provide coverage for its
employees under the provisions of compensation plan No. 1, 2, or 3. A quasi-public corporation, a private
corporation, or a manager-managed limited liability company may elect coverage for its corporate officers
or managers, who are ctherwise exempt under subsection (2), by giving a written notice in the foilowing
manner:

{i) if the employer has elected to be bound by the provisions of compensation plan No. 1, by
delivering the notice to the board of directors of the corporation or to the management organization of the
manager-managed limited liability company; or

(i) if the employer has elected to be bound by the provisions of compensation plan Na. 2 or 3, by
delivering the notice to the board of directors of the corporation or to the management organization of the
manager-managed limited liability company and to the insurer.

{b} If the employer changes plans or insurers, the employer's previous election is not effective and
the employer shall again serve notice to its insurer and to its board of directors or the management
organization of the manager-managed limited liability company if the employer elects to be bound.

() The appointment or election of an employee as an officer of a corporation, a partner in a
partnership, or a member in or a manager of a limited liability company for the purpose of exémpting the

employee from coverage under this chapter does not entitle the officer, partner, member, or manager to

exemption from coverage.
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{6} Each employer shall post a sign in the workplace at the locations where notices to employees
are normally posted, infarming employees about the employer’s current provision of workers’ compensation
insurance. A workplace is any location where an employee performs any work-related act in the course of
employment, regardiess of whether the location is temporary or permanent, and includes the place of
business or property of a third persen while the employer has access to or control over the place of
busingss or property for the purpose of carrying on the employer’s usual trade, business, or occupation.
The sign must be provided by the department, distributed through insurers or directly by the department,
and posted by employers in accordance with rules adopted by the department. An employer who purposely

or knowingly fails to post a sign as provided in this subsection is subject to a $50 fine for each citation.”
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NEW SECTICN. SECTION 13. SEVERABILITY. |F A PART OF [THIS ACT] IS INVALID, ALL VALID

PARTS THAT ARE SEVERABLE FROM THE INVALID PART REMAIN IN EFFECT. IF A PART OF [THIS ACT]

1S INVALID IN ONE OR MORE QF ITS APPLICATIONS, THE PART REMAINS IN EFFECT IN ALL VALID

APPLICATIONS THAT ARE SEVERABLE FROM THE INVALID APPLICATIONS.

NEW SECTION. Section 14. Repealer. Sections 39-3-701, 39-3-702, 39-3-703, 39-3-705,

39-3-706, 38-9-101-38-9-102,38-8-103-39-8-201,39-9- 202, 39-9-203, 38-9-204:38-8-206,38-8-206,
39-9-207.38-8-211.38-8-301:39-9-302, 39-8-303:38-8-30439-8-401, 39-3-402, 39-9-403, 39-8-404,
39-9-405, 39-9-406, 39-9-407, 39-9-408, 39-9-409, and 39-9-410, MCA, are repealed.

NEW SECTION. SECTION 15. APPROPRIATION. THERE IS APPROPRIATED FROM THE STATE

SPECIAL REVENUE ACCOUNT TO THE DEPARTMENT OF LABOR AND INDUSTRY UP TO $315.000 FOR

THE BIENNIUM ENDING JUNE 30, 1999, FOR THE PURPOSE OF ADMINISTERING THE CONSTRUCTION

CONTRACTOR REGISTRATION PROGRAM,

NEW SECTION. Section 16. Effective date. [This act} is effective July 1, 1997.
-END-
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