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INTRODUCE,DBY~ k·~ ~.-~~~ 11 

~~,(- ; 1·~-
A BILL FOR AN ACT ENTITLED: "AN ACT GfERALLY REVISING DOMES IC REL.A.TION~ STATUTES ..;ii-.r-~:::, 

REGARDING THE CUSTODY AND VISITATION OF CHILDREN INVOLVED IN A MARRIAGE DISSOLUTIGN; 

REVISING APPLICABLE TERMINOLOGY; REQUIRING ADOPTION OF A FINAL PARENTING PLAN THAT 

INCLUDES SPECIFIC PROVISIONS IN THE BEST INTERESTS OF THE CHILD, AN OPTION FOR DISPUTE 

RESOLUTION OR MEDIATION EXCEPT IN CASES OF PROVEN CHILD OR SPOUSAL ABUSE, AND AN 

OPTION FOR PERIODIC REVIEW OF THE PARENTING PLAN; ALLOWING ADOPTION OF AN INTERIM 

PARENTING PLAN DURING THE TIME DISSOLUTION PROCEEDINGS ARE PENDING; REQUIRING 

DESIGNATION OF ONE PARENT AS CUSTODIAN FOR APPLICABILITY OF FEDERAL OR STATE LAWS; 

REQUIRING THAT PARENTS RECEIVE INFORMATION REGARDING PARENTAL RESPONSIBILITY AND 

CONTACT WITH THE CHILD IN DISPUTED CASES; ALLOWING THE TRIAL COURT TO DETERMINE THE 

APPROPRIATE LEVEL OF EVALUATION NECESSARY TO ESTABLISH PARENTING ARRANGEMENTS; 

PROVIDING A FEE FOR FILING A PETITION FOR CONTESTED AMENDMENT OF A PARENTING PLAN TO 

DEFRAY THE COSTS OF IMPLEMENTING THE COURT-ORDERED EDUCATIONAL PROGRAM ON THE 

EFFECTS OF DIVORCE ON CHILDREN IN DISPUTED CASES AND THE COST OF PARENTING EDUCATION 

WHEN ORDERED FOR THE INVESTIGATION AND PREPARATION OFA REPORT CONCERNING PARENTING 

ARRANGEMENTS; REVISING APPROPRIATE TERMINOLOGY IN GRANDPARENT VISITATION STATUTES 

AND APPLICABLE CRIMINAL STATUTES; AMENDING SECTIONS 25-1-201, 40-1-105, 40-1-213, 

40-1-402, 40-4-103, 40-4-104, 40-4-105, 40-4-109, 40-4-123, 40-4-201, 40-4-204, 40-4-205, 40-4-211, 

40-4-212, 40-4-213, 40-4-214, 40-4-215, 40-4-216, 40-4-217, 40-4-219, 40-4-220, 40-4-221, 40-4-225, 

40-4-226, 40-4-302, 40-4-307, 40-6-211, 40-6-221, 40-9-101, 40-9-102, 45-5-304, 45-5-631, 45-5-632, 

AND 45-5-633, MCA; REPEALING SECTIONS 40-4-222, 40-4-223, 40-4-224, 40-6-222, 40-6-223, 

40-6-224, AND 40-6-231, MCA; AND PROVIDING AN APPLICABILITY DATE." 

27 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

28 

29 Section 1. Section 25-1-201, MCA, is amended to read: 

30 "25-1-201. Fees of clerk of district court. I 1) The clerk of the district court shall collect the 
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1 following fees: 

2 (a) at the commencement of each action or proceeding, except a petition for dissolution of 

3 marriage, from the plaintiff or petitioner, $80; for filing a complaint in intervention, from the intervenor, 

4 $80; for filing a petition for dissolution of marriage, a fee of $120; afle for filing a petition for legal 

5 separation, a fee of $120; and for filing a petition for a contested amendment of a final parenting plan, a 

6 fee of $1 20; 

7 (b) from each defendant or respondent, on appearance, $60; 

8 (c) on the entry of judgment, from the prevailing party, $45; 

9 (d) for preparing copies of papers on file in the clerk's office, 50 cents per page for the first five 

1 0 pages of each file, per request, and 25 cents per additional page; 

11 (e) for each certificate, with seal, $2; 

12 (f) for oath and jurat, with seal, $1; 

13 (g) for search of court records, 50 cents for each year searched, not to exceed a total of $25; 

14 (h) for filing and docketing a transcript of judgment or transcript of the docket from all other courts, 

15 the fee for entry of judgment provided for in subsection (1 )(c); 

16 (i) for issuing an execution or order of sale on a foreclosure of a lien, $5; 

17 (j) for transmission of records or files or transfer of a case to another court, $5; 

18 (k) for filing and entering papers received by transfer from other courts, $1 0; 

19 (I) for issuing a marriage license, $30; 

20 (m) on the filing of an application for informal, formal, or supervised probate or for the appointment 

21 of a personal representative or the filing of a petition for the appointment of a guardian or conservator, from 

22 the applicant or petitioner, $70, which includes the fee for filing a will for probate; 

23 (n) on the filing of the items required in 72-4-303 by a domiciliary foreign personal representative 

24 of the estate of a nonresident decedent, $ 5 5; 

25 (o) for filing a declaration of marriage without solemnization, $30; 

26 Ip) for filing a motion for substitution of a judge, $100. 

27 (2) Except as provided in subsections (3) through{&} .(fil, 32% of all fees collected by the clerk of 

28 the district court must be deposited in and credited to the district court fund. If no district court fund exists, 

29 that portion of the fees must be deposited in the general fund for district court operations. The remaining 

30 portion of the fees must be remitted to the state to be deposited as provided in 19-5-404. 
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1 13) In the case of a fee collected for issuing a marriage license or filing a declaration of marriage 

2 without solemnization, $14 must be deposited in and credited to the state general fund, $6.40 must be 

3 deposited in and credited to the county general fund, and $9.60 must be remitted to the state to be 

4 deposited as provided in 19-5-404. 

5 14) Of the fee for filing a petition for dissolution of marriage or legal separation, $40 must be 

6 deposited in the state general fund, $35 must be remitted to the state to be deposited as provided in 

7 19-5-404, $5 must be deposited in the children's trust fund account established by 41-3-702, and $20 

B must be deposited in and credited to the district court fund. If no district court fund exists, the $ 20 must 

9 be deposited in the general fund for district court operations. 

10 (5) (a) Before the percentages contained in subsection (2) are applied and the fees deposited in the 

11 district court fund or the county general fund or remitted to the state, the clerk of the district court shall 

12 deduct from the following fees the amounts indicated: 

13 (i) at the commencement of each action or proceeding and for filing a complaint in intervention as 

14 provided in subsection (1 )(a). $35; 

15 (ii) from each defendant or respondent, on appearance, as provided in subsection (1 )(b), $25; 

16 (iii) on the entry of judgment as provided in subsection ( 1 )(c), $15; and 

17 (iv) from the applicant or petitioner, on the filing of an application for probate or for the appointment 

1 B of a personal representative or on the filing of a petition for appointment of a guardian or conservator, as 

19 provided in subsection ( 1 )(m). $15. 

20 (bl The clerk of the district court shall deposit the money deducted in subsection (5)(a) in the 

21 county general fund for district court operations unless the county has a district court fund. If the county 

22 has a district court fund, the money must be deposited in that fund. 

23 (6) The fee for filing a motion for substitution of a judge as provided in subsection (1 )(p) must be 

24 remitted to the state to be deposited as provided in 19-5-404. 

25 (7) Fees collected under subsections ( 1 )(d) through ( 1 )(i) must be deposited in the district court 

26 fund. If no district court fund exists, fees must be deposited in the general fund for district court operations. 

27 18) The clerk of the district court shall remit to the credit of the state general fund $20 of each fee 

28 collected under the provisions of subsections ( 1 )(a) through ( 1) (c), ( 1)(m), and ( 1) (n) to fund a portion of 

29 judicial salaries. 

30 (9) The fee for filing a petition for a contested amendment of a parenting plan must be remitted by 
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1 

2 

3 

4 

5 

6 

7 

the clerk of the district court to the credit of the district court to defray the costs of the court-sponsored 

educational program concerning the effects of dissolution of marriage on children, as required in 40-4-226, 

and to defray the expense of education when ordered for the investigation and preparation of a report 

concerning parenting arrangements, as provided in 40-4-215(2lla)." 

Section 2. Section 40-1-105, MCA, is amended to read: 

"40-1-105. Application of the Montana Rules of Civil Procedure. (1) Except for proceedings 

8 ooming under the Uniform Child Custody Jurisdiction Act, tho Montana Rules of Civil Procedure apply to 

9 all proceedings under this chapter, except as otherwise provided in this chapter. 

1 O (2) A proceeding for declaration of invalidity of marriage~ must be entitled, "In re the Marriage 

11 of .......... and ............ ". A e1:1stoelv parenting or support proceeding ~ must be entitled, "In re the 

12 (e1:1stoely) (parenting) (support) of ........ ". 

13 (3) The initial pleading in all proceedings under this chapter~ must be denominated a petition. 

14 A responsive pleading~ must be denominated a response. Other pleadings, and all pleadings in other 

15 matters under this chapter,~ must be denominated as provided in the Montana Rules of Civil Procedure. 

16 (4) In this chapter, "decree" includes "judgment"." 

17 

18 Section 3. Section 40-1-213, MCA, is amended to read: 

19 "40-1-213. Judicial approval. ( 1) The district court may order the clerk of the district court to 

20 issue a marriage license and a marriage certificate form to a party~ 16 or 17 years of age who has no 

21 parent capable of consenting to Ais the party's marriage or has the consent of both parents or of the parent 

22 having the actual care, e1:1steely parenting authority, and control to Ais the party's marriage, if capable of 

23 giving consent, or of Ais the party's guardian. The court must require both parties to participate in a period 

24 of marriage counseling involving at least two separate counseling sessions not less than 10 days apart with 

25 a designated counselor as a condition of the order for issuance of a marriage license and a marriage 

26 certificate form under this section. 

27 (2) A marriage license and a marriage certificate form may be issued under this section only if the 

28 court finds that the underaged party is capable of assuming the responsibilities of marriage and the marriage 

29 will serve Ais the party's best inteFeot interests. Pregnancy alone does not establish that the best interest 

30 interests of the party will be served. 

\
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1 ( 3) The district court shall authorize performance of a marriage by proxy upon the showing required 

2 by the provisions on solemnization." 

3 

4 

5 

Section 4. Section 40-1-402, MCA, is amended to read: 

"40-1-402. Declaration of invalidity. 11) The district court shall enter its decree declaring the 

6 invalidity of a marriage entered into under the following circumstances: 

7 la) a party lacked capacity to consent to the marriage at the time that the marriage was entered 

B into, either because of mental incapacity or infirmity or because of the influence of alcohol, drugs, or other 

9 incapacitating substances, or a party was induced to enter into a marriage by force or duress or by fraud 

10 involving the essentials of marriage; 

11 (b) a party lacks the physical capacity to consummate the marriage by sexual intercourse, and at 

12 the time that the marriage was entered into, the other party did not know of the incapacity; 

13 (c) a party was under the age ef 16 years of age or was a§06 16 or 17 years of age and did not 

14 have the consent of the party's parents or guardian or judicial approval; or 

15 (d) the marriage is prohibited. 

16 (2) A declaration of invalidity under subsections (1 )(a) through (1 )le) may be sought by any of the 

17 following persons and must be commenced within the times specified, but iA AB e•,•eAt may a declaration 

18. of invalidity mav not be sought after the death of either party to the marriage: 

19 (a) for lack of capacity to consent because of mental incapacity or infirmity, no later than 1 year 

20 after the petitioner obtained knowledge of the described condition; 

21 (b) for lack of capacity to consent because of the influence of alcohol, drugs, or other 

22 incapacitating substances, no later than 1 year after the petitioner obtained knowledge of the described 

23 condition; 

24 (c) for lack of capacity to consent because of force, duress, or fraud, no later than 2 years after 

25 the petitioner obtained knowledge of the described condition; 

26 (d) for the reason set forth in subsection ( 1 )lb), by either party, no later than 4 years after the 

27 petitioner obtained knowledge of the described condition; 

28 (e) for the reason set forth in subsection (1 )(c), by the underaged party or the party's parent or 

29 guardian, 13FiOF to before the time that the underaged party reaches the age at which the party could have 

30 married without satisfying the omitted requirement . 

. 5 . 
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(3) A declaration of invalidity for the reason set forth in subsection (1 )(d) may be sought by either 

2 party, the legal spouse in case of a bigamous marriage, the county attorney, or a child of either party, at 

3 any time !:JFior to before the death of one of the parties. 

4 (4) Children born of a marriage declared invalid are legitimate. 

5 (5) Unless the court finds, after a consideration of all relevant circumstances, including the effect 

6 of a retroactive decree on third parties, that the interests of justice would be served by making the decree 

7 not retroactive, it shall declare the marriage invalid as of the date of the marriage. The provisions of chapter 

8 4 relating to property rights of the spouses, maintenance, support, and 01:1stoay parenting of children on 

9 dissolution of marriage are applicable to nonretroactive decrees of invalidity. 

1 O (6) The clerk of the court shall give notice of the entry of a decree declaring the invalidity of a 

11 marriage: 

12 (al if the marriage is registered in this state, to tho clerk of the district court of the county where 

13 the marriage is registered, who shall enter the fact of invalidity in the book in which the marriage license 

14 and certificate are recorded; or 

15 (b) if the marriage is registered in another jurisdiction, to the appropriate official of that jurisdiction, 

16 with the request that the official enter the fact of invalidity in the appropriate record." 

17 

18 

19 

Section 5. Section 40-4-103, MCA, is amended to read: 

"40-4-103. Application of the Montana Rules of Civil Procedure. (1) Except for proceedings 

20 coming under the Uniform Child Custody Jurisdiction Act, the Montana Rules of Civil Procedure apply to 

21 all proceedings under this chapter, except as otherwise provided in this chapter. 

22 (2) A proceeding for dissolution of marriage or legal separation sRai! must be entitled, "In re the 

23 Marriage of .......... and ............ ". A 01:1steav parenting or support proceeding sRai! must be entitled, "In 

24 re the (e1:1steavl (parenting) (support) of ........ ". 

25 13) The initial pleading in all proceedings under this chapter sRai! must be denominated a petition. 

26 A responsive pleading sRai! must be denominated a response. Other pleadings, and all pleadings in other 

27 matters under this chapter, sRai! must be denominated as provided in the Montana Rules of Civil Procedure. 

28 (4) In this chapter, "decree" includes "judgment". 

29 (5) A decree of dissolution or of legal separation, if made, sRai! may not be awarded to one of the 

30 parties but sRai! must provide that it affects the status previously existing between the parties in the 
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1 manner decreed." 

Section 6. Section 40-4-104, MCA, is amended to read: 

2 

3 

4 "40-4-104. Dissolution of marriage -- legal separation. (1) The district court shall enter a decree 

5 of dissolution of marriage if: 

6 (a) the court finds that one i,f the parties, at the time the action was commenced, was domiciled 

7 in this state or was stationed in this state while a member of the armed services and that the domicile or 

8 military presence has been maintained for 90 days~ preceding the making of the findings; 

9 (b) the court finds that the marriage is irretrievably broken, which findings SHaU must be supported 

10 by evidence: 

1 1 (i) that the parties have lived separate and apart for a period of more than 180 days~ preceding 

12 the commencement of this proceeding; or 

13 (ii) that there is serious marital discord WfliGA that adversely affects the attitude of one or both of 

14 the parties towards the marriage; 

15 (c) the court finds that the conciliation provisions of the Montana Conciliation Law and of 40-4-107 

16 either do not apply or have been met; and 

17 (d) to the extent it has jurisdiction to do so, the court has considered, approved, or made provision 

18 for e"1ilel eusteel\· parenting, the support of any child entitled to support, the maintenance of either spouse, 

19 and the disposition of property. 

20 (2) If a party requests a decree of legal separation rather than a decree of dissolution of marriage, 

21 the court shall grant the decree in that form unless the other party objects." 

22 

23 

24 

Section 7. Section 40-4-105, MCA, is amended to read: 

"40-4-105. Procedure -- commencement -- pleadings -- abolition of existing defenses. (1) The 

25 verified petition in a proceeding for dissolution of marriage or legal separation SHaU must allege that the 

26 marriage is irretrievably broken and SHaU must set forth: 

27 (a) the age, occupation, and residence of each party and flis the party's length of residence in this 

28 state; 

29 (b) the date of the marriage and the place at which it was registered; 

30 (cl that the jurisdictional requirements of 40-4-104 exist and that the marriage is irretrievably 
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broken in that either: 

2 (i) the parties have lived separate and apart for a period of more than 180 days~ preceding the 

3 commencement of this proceeding; or 

4 (ii) there is serious marital discord Wffief\ that adversely affects the attitude of one or both of the 

5 parties towards the marriage, and there is no reasonable prospect of reconciliation; 

6 (d) the names, ages, and addresses of all living children of the marriage and whether the wife is 

7 pregnant; 

8 (e) any arrangements as to support, e1:1steelv, anel •,cisitatien of the children and maintenance of a 

9 spouse; aRe 

1 0 (f) a proposed parenting plan, if applicable: and 

11 i9.l the relief sought. 

12 (2) Either or both parties to the marriage may initiate the proceeding. 

13 (3) If a proceeding is commenced by one of the parties, the other party must be served in the 

14 manner provided by the Montana Rules of Civil Procedure and may within 20 days after the date of service 

15 file a verified response. Ne 8. decree may not be entered until 20 days after the date of service. 

16 (4) Previously existing defenses to divorce and legal separation, including but not limited to 

17 condonation, connivance, collusion, recrimination, insanity, and lapse of time, are abolished. 

18 (5) The court may join additional parties proper for the exercise of its authority to implement this 

1 9 chapter." 

20 

21 

22 

Section 8. Section 40-4-109, MCA, is amended to read: 

"40-4-109. Independence of provisions of decree or temporary order. If a party fails to comply 

23 with a provision of a decree or temporary order or injunction, the obligation of the other party to make 

24 payments for support or maintenance or to permit •tisitatien parental contact with the child is not suspended 

25 but fl6 the party may move the court to grant an appropriate order." 

26 

27 Section 9. Section 40-4-123, MCA, is amended to read: 

28 "40-4-123. Jurisdiction and venue. (1) District courts, municipal courts, justices' courts, and city 

29 courts have concurrent jurisdiction to hear and issue orders under 40-4-121. 

30 (2) The municipal judge, justice of the peace, or city court judge shall on motion suspend all further 
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1 proceedings in the action and certify the pleading and any orders to the clerk of the district court of the 

2 county where the action was begun if an action for declaration of invalidity of a marriage, legal separation, 

3 or dissolution of marriage or for ehild eustodv parenting is pending between the parties. From the time of 

4 the certification of the pleadings and any orders to the clerk, the district court has the same jurisdiction over 

5 the action as if it had been commenced in district court. 

6 (3) An action brought under 40-4-121 may be tried in the county in which either party resides or 

7 in which the physical abuse was committed. 

8 (4) The right to petition for relief may not be denied because the plaintiff has vacated the residence 

9 or household to avoid abuse." 

10 

11 Section 10. Section 40-4-201, MCA, is amended to read: 

1 2 "40-4-201 . Separation agreement. ( 1 l To promote amicable settlement of disputes between parties 

13 to a marriage attendant upon their separation or the dissolution of their marriage, the parties may enter into 

14 a written separation agreement containing provisions for disposition of any property owned by either of 

15 them, maintenance of either of them, and support, e1:1sted~• parenting, and •ri&iMtien of parental contact 

16 with their children. In cases in which children are involved, the separation agreement must contain a 

17 parenting plan as required in [section 19]. 

18 (2) In a proceeding for dissolution of marriage or for legal separation, the terms of the separation 

19 agreement, except those providing for the support, ousted·, parenting, and visitatien of parental contact 

20 with children, are binding upon the court unless it finds, after considering the economic circumstances of 

21 the parties and any other relevant evidence produced by the parties, on their own motion or on request of 

22 the court, that the separation agreement is unconscionable. 

23 (3) If the court finds the separation agreement unconscionable, it may request that the parties ffi 

24 submit a revised separation agreement or l! may make orders for the disposition of property, maintenance, 

25 and support. 

26 (4) If the court finds that the separation agreement is not unconscionable as to disposition of 

27 property or maintenance and not unsatisfactory as to support: 

28 (a) unless the separation agreement provides to the contrary, its terms sAaU must be set forth in 

29 the decree of dissolution or legal separation and the parties shall ea ordered to perform them; or 

30 (bl if the separation agreement provides that its terms &RaU may not be set forth in the decree, the 
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decree sl=laU must identify the separation agreement and state that the court has found the terms not 

2 unconscionable. 

3 (51 Terms of the agreement set forth in the decree are enforceable by all remedies available for 

4 enforcement of a judgment, including contempt, and are enforceable as contract terms. 

5 (6) Except for terms concerning the support, eusted•r parenting, or ·,isitatieA ef parental contact 

6 with the children, the decree may expressly preclude or limit modification of terms set forth in the decree 

7 if provided for in the separation agreement se pre\·ides. Otherwise, terms of a separation agreement set 

8 forth in the decree are automatically modified by modification of the decree." 

9 

1 O Section 11. Section 40-4-204, MCA, is amended to read: 

11 "40-4-204. Child support -- orders to address health insurance -- withholding of child support. ( 1) 

12 In a proceeding for dissolution of marriage, legal separation, maintenance, or child support, the court shall 

13 order either or both parents owing a duty of support to a child to pay an amount reasonable or necessary 

14 for the child's support, without regard to marital misconduct. 

15 (21 The court shall consider all relevant factors, including: 

16 (a) the financial resources of the child; 

17 (bl the financial resources of the eustedial ~ parents; 

18 . (c) the standard of living that the child would have enjoyed had the marriage not been dissolved; 

19 (dl the physical and emotional condition of the child and the child's educational and medical needs; 

20 (el tAB fiAaAeial resourees aAd AOOds of tAO AOABUStedial pareAt; 

21 fft the ago of the child; 

22 ½Jtill the cost of day care for the child; 

23 Wj_g}_ any oustedy arraR!JeFReAt parenting Plan that is ordered or decided upon; and 

24 4itibl the needs of any person, other than the child, whom either parent is legally obligated to 

25 support. 

26 (31 (al Whenever a court issues or modifies an order concerning child support, the court shall 

27 determine the child support obligation by applying the standards in this section and the uniform child 

28 support guidelines adopted by the department of public health and human services pursuant to 40-5-209. 

29 The guidelines must be used in all cases, including cases in which the order is entered upon the default of 

30 a party and those in which the parties have entered into an agreement regarding the support amount. A 
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verified representation of the defaulting parent's income, based on the best information available, may be 

2 used when a parent fails to provide financial information for use in applying the guidelines. The amount 

3 determined under the guidelines is presumed to be an adequate and reasonable support award, unless the 

4 court finds by clear and convincing evidence that the application of the standards and guidelines is unjust 

5 to the child or to any of the parties or that it is inappropriate in that particular case. 

6 (b) If the court finds that the guideline amount is unjust or inappropriate in a particular case, it shall 

7 state its reasons for that finding. Similar reasons must also be stated in a case in which the parties have 

8 agreed to a support amount that varies from the guideline amount. Findings that rebut and vary the 

9 guideline amount must include a statement of the amount of support that would have ordinarily been 

1 0 ordered under the guidelines. 

11 (c) It the court does not order a parent owing a duty of support to a child to pay any amount for 

12 the child's support, the court shall state its reasons for not ordering child support. 

13 (4) Each temporary or final district court judgment, decree, or order establishing a child support 

14 obligation under this title and each modification of a final order for child support must include a medical 

15 support order as provided for in Title 40, chapter 5, part 8. 

16 (5) (a) Unless the court makes a written exception under 40-5-315 or 40-5-411 and the exception 

1 7 is included in the support order, a support obligation established by judgment, decree, or order under this 

18 section, whether temporary or final, and each modification of an existing support obligation under 40-4-208 

19 must be enforced by immediate or delinquency income withholding, or both, under Title 40, chapter 5, part 

20 3 or 4. A support order that omits the written exceptions provided in 40-5-315 or 40-5-411 or that provides 

21 for a payment arrangement inconsistent with this section is nevertheless subject to withholding for the 

22 payment of support without need for an amendment to the support order or for any further action by the 

23 court. 

24 (bl If an obligor is exempt from immediate income withholding, the district court judgment or order 

25 must include a warning statement that if the obligor is delinquent in the payment of support, the obligor's 

26 income may be subject to income withholding procedures under Title 40, chapter 5, part 3 or 4. Failure to 

27 include a warning statement in a judgment or order does not preclude the use of withholding procedures. 

28 (cl If a support order subject to income withholding is expressed in terms of a monthly obligation, 

29 the order may be annualized and withheld on a weekly or biweekly basis, corresponding to the obligor's 

30 regular pay period. When an order is annualized and withheld on a weekly or biweekly basis under this 
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section, the support withheld from the obligor may be retained by the obligee when it exceeds the obligor's 

2 monthly support obligation if the excess support is a result of annualized withholding. 

3 (6) For the purposes of income withholding under subsection (5), each district court judgment, 

4 decree, or order that establishes or modifies a child support obligation must include a provision requiring 

5 the parent obligated to pay support to inform the court and, if the department of public health and human 

6 • services is providing services under Title IV-D of the Social Security Act for the enforcement of the 

7 judgment, decree, or order, the department, of the following: 

8 (al the name and address of the parent's current employer; 

9 (b) whether the parent has access to health insurance through an employer or other group; and 

1 O (c) if insurance coverage is available, the health insurance policy information. 

11 (7) Each district court judgment, decree, or order establishing a final child support obligation under 

12 this part and each modification of a final order for child support must contain a statement that the order 

13 is subject to review and modification by the department of public health and human services upon the 

14 request of the department or a party under 40-5-271 through 40-5-273 when the department is providing 

15 services under Title IV-D of the Social Security Act for the enforcement of the order. 

16 (8) (a) A district court judgment, decree, or order that establishes or modifies a child support 

17 obligation must include a provision requiring the child support to be paid ~ 

18 (ii tAe le11al eusteeliaA ef tAe R'liAer eAild; 

19 (iii (Al aAy etAer perseA, er!JaAii'atieA, er a!jeAey l:iaYiA!J le!jal pAysieal eusteely ef tAe FRiAer el:iilel 

20 .JABBF a lo!)al assi!)AFR8At ef Fi!)Ats; er 

21 (Bl tl:io oourt fer tAe 13eAofit of tAe R'liAor eAilel; 

22 (iii) BAY otl:ier persoA OF B!JBABY elesi!)Aatoel as earotaker ef tAO R'liABF 6Ailel 13y B!)FOBFROAt ef tl:ie le§al 

23 eusteeli,m; er 

24 (iy) aAy assi!)ABB OF OtAOF POFSOA, 8F!)aAi2'atioA, OF B!J0AO~• al:Jtl:iorii!oel te reeeiYe OF eolleet 6Ailel 

25 support pursuant to the child support guidelines adopted under 40-5-209. 

26 (b) A judgment, decree, or order that omits the provision required by subsection (8)(a) is subject 

27 to the requirements of subsection (B)(a) without need for an amendment to the judgment, decree, or order 

28 or for any further action by the court." 

29 

30 Section 12. Section 40-4-205, MCA, is amended to read: 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

"40-4-205. RepreseRtatioR of shill! Guardian ad litem. ( 1) The court may appoint a guardian ad 

litem to represent the interests of a minor dependent child with respect to the child's support, e1,1st0Ely 

parenting, and visitatioR parental contact. The guardian ad litem may be an attorney. The county attorney, 

a deputy county attorney, if any, or ttie department of public health and human services or any of its staff 

may not be appointed for this purpose. 

(2) The guardian ad litem has the following general duties: 

(a) to conduct investigations that the guardian ad litem considers necessary to ascertain the facts 

related to the child's support, sustody parenting, and visitatioR parental contact; 

(bl to interview or observe the child who is the subject of the proceeding; 

(c) to make written reports to the court concerning the child's support, s1,1stody parenting, and 

, 1isiMtioR parental contact; 

(d) to appear and participate in all proceedings to the degree necessary to adequately represent 

the child and make recommendations to the court concerning the child's support, a1,1otodv parenting, and 

\<isitatioR parental contact; and 

(e) to perform other duties as directed by the court. 

(3) The guardian ad litem has access to court, medical, psychological, law enforcement, social 

services, and school records pertaining to the child and the child's siblings and parents or e1,1steEliaRs 

caretakers. 

(4) The court shall enter an order for costs and fees in favor of the child's guardian ad litem. The 

order must be made against either or both parents, except that if the responsible party is indigent, the costs 

must be waived." 

Section 13. Section 40-4-211, MCA, is amended to read: 

"40-4-211. ChilEI eustoEl•fjurisElistioR Jurisdiction -- commencement of parenting proceedings. (1) 

A court of this state competent to decide ehild e1,1stody parenting matters has jurisdiction to make a eR-i-le 

e1,1otodv parenting authority determination by initial or FAodifieatioR amended decree if: 

(a) this state: 

(i) is the home state of the child at tho time of commencement of the proceedings; or 

(ii) had been the child's home state within 6 months before commencement of the preeeediRg 

proceedings and the child is absent from this state because of 1'tts the child's removal or retention by a fill¥ 
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person elaiming his eusteetv er fer ether reasen and a parent or person acting as parent continues to live 

2 in this state; or 

3 (b) it is in the best interest of the child that a court of this state assume jurisdiction because: 

4 (i) the child and rus the parents or the child and at least one contestant have a significant 

5 connection with this state; and 

6 (ii) there is available in this state substantial evidence concerning the child's present or future care, 

7 protection, training, and personal relationships; or 

8 (c) the child is physically present in this state and: 

9 Ii) has been abandoned; or 

1 O Iii) it is necessary in an emergency to protect fliffl the child because Re the child has been subjected 

11 to or threatened with mistreatment or abuse or is neglected or dependent; or 

12 (d) (i) no other state has jurisdiction under prerequisites substantially in accordance with subsection 

13 ( 1 )(a), ( 1 )(b), or ( 1 )(c) or another state has declined to exercise jurisdiction on the ground that this state 

14 is the more appropriate forum to determine e1c1staetv af parenting authority over the child; and 

15 (ii) it is in rus the child's best interest that the court assume jurisdiction. 

16 (21 Except under subsections (1 )(c) and (1 )(d), physical presence in this state of the child or of the 

17 child and one of the contestants is not alone sufficient to confer jurisdiction on a court of this state to make 

1 8 a ehilel e1c1staely parenting authority determination. 

19 (3) Physical presence of the child, while desirable, is not a prerequisite for jurisdiction to determine 

20 his eustaet•r parenting authority. 

21 (4) A ehilel eusteetv parenting plan proceeding is commenced in the district court: 

22 (a) by a parent, by filing a petition: 

23 (i) for dissolution or legal separation; or 

24 (ii) for e1c1st0ely ef the ehilel parenting authority in the county in which Re the child is permanently 

25 resident or found; or 

26 (b) by a person other than a parent, by filing a petition for e1c1stael•( af the el=lilel parenting authority 

27 in the county in which Re the child is permanently resident or found, but only if Re the child is not ifl-#te 

28 13hysieal eusteel~· af physically residing with one of rus the child's parents. 

29 15) Notice of a el=lilel e1c1staely parenting proceeding 5flall must be given to the child's parent, 

30 guardian, austeelian caretaker, those persons l=la¥iR!! 13t=iysieal eusteel•( sf with whom the child is physically 

( Legisl!"ive 
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1 

2 

3 

4 

5 

residing, and all other contestants, who may appear, be heard, an·d file a responsive pleading. The court, 

upon a showing of good cause, may permit intervention of other interested parties." 

Section 14. Section 40-4-212, MCA, is amended to read: 

"40-4-212. Best interest interests of child. ( 1) The court shall determine eustedy the parenting 

6 12.@!l in accordance with the best interest interests of the child. Tho court shall consider all relevant 

7 parenting factors, including but not limited to: 

8 (a) the wishes of the child's parent or parents as to o.istedy; 

9 (bl tho wishes of the child as to a eustedian; 

10 (c) the interaction and interrelationship of the child with the child's parent or parents and siblings 

11 and with any other person who ff1a>f significantly a#eet affects the child's best interest; 

12 (d) the child's adjustment to homo, school, and community; 

13 (el the mental and physical health of all individuals involved; 

14 (f) physical abuse or threat of physical abuse by one parent against the other parent or the child; 

15 ilREI 

16 (g) chemical dependency, as defined in 53-24-103, or chemical abuse on the part of either parent~ 

17 (h) continuity and stability of care; 

18 . (i) developmental needs of the child; 

19 (j) whether a parent has knowingly failed to pay birth-related costs that the parent is able to pay, 

20 which is considered to be not in the child's best interests; 

21 (k) whether a parent has knowingly failed to financially support a child that the parent is able to 

22 support, which is considered to be not in the child's best interests: 

23 (I) whether the child has frequent and continuing contact with both parents, which is considered 

24 to be in the child's best interests unless the court determines. after a hearing, that contact with a parent 

25 would be detrimental to the child's best interests. In making that determination, the court shall consider 

26 evidence of physical abuse or threat of physical abuse by one parent against the other parent or the child, 

27 including but not limited to whether a parent or other person residing in that parent's household has been 

28 convicted of any of the crimes enumerated in 40-4-219(8)(b). 

29 (m) adverse effects on the child resulting from continuous and vexatious parenting plan amendment 

30 actions. 
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1 (2) A de facto ousted~' parenting arrangement, in the absence of a prior eustedy parenting decree, 

2 does not require the child's parent or parents to prove the factors set forth in 40-4-219. 

3 (3) The following are rebuttable presumptions and apply unless contrary to the best interest of the 

4 child: 

5 (a) Custody should be !jranteel to the 13arent who has 13rovided n,ost of the 13rin,ary care durin!l the 

6 chile's life. 

7 ¼J, A eusteely parenting plan action brought by a parent within 6 months after a child support 

8 action against that parent is vexatious. 

9 (bl A motion to amend a final parenting plan pursuant to 40-4-219 is vexatious if a parent seeks 

1 O to amend a final parenting plan without making a good faith effort to comply with the provisions of the 

11 parenting plan or with dispute resolution provisions of the final parenting plan. 

12 (4 I The followin!l are rebuttable J3Fesum13tiens: 

13 lal A knowin!l failure te 13ay birth relateel easts that the 13ersen is able te 13ay is not in the best 

14 interest ef the ehilEI. 

15 lbl Failure te 13ay ehilEI su1313ort that the 13erson is able to 13ay is not in the best interest of a ehilEI 

16 in need ef the ehild su1313ort." 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 15. Section 40-4-213, MCA, is amended to read: 

"40-4-213. Temporary orders Interim parenting plan.I1) A party to a oustody parenting oroceeding 

may move for a t0A1Jlorary euoted•t order an interim parenting plan. The motion must be supported by an 

affidavit as provided in 40-4-220(1). The court may &Wafe ten,13orary eustedy adopt an interim parenting 

.11@.!} under the standards of 40-4-212 after a hearing or under the standards of 40-4-212 and 40-4-22012) 

before a hearing. If there is no objection, the court may act solely on the basis of the affidavits. 

12) If a proceeding for dissolution of marriage or legal separation is dismissed, any· ten,13orary 

eustoEly order interim parenting plan is vacated unless a parent or the ohilEl's eustoElian moves that the 

proceeding continue as a oustedy parenting proceeding and the court finds, after a hearing, that the 

circumstances of the parents and the best interest interests of the child require that a eustody deeree 

parenting plan be i&s-ue€I adopted. 

(3) If a eusteEly parenting proceeding commenced in the absence of a petition for dissolution of 

marriage or legal separation is dismissed, any ten,Jlerary susteEly oraer interim parenting plan is vacated. 
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(4) Adoption of a final parenting plan under [section 191 vacates any interim parenting plan adopted 

2 under this section." 

3 

4 

5 

Section 16. Section 40-4-214, MCA, is amended to read: 

"40-4-214. Interviews. (1) The court may interview the child in chambers to ascertain the child's 

6 wishes as to fli& eustodian residence and as to visitation parental contact. The court may permit counsel 

7 to be present at the interview. The court shall cause a record of the interview to be made and to be part 

8 of the record in the case. 

9 12) The court may seek the advice of professional personnel, whether or not employed by the court 

1 0 on a regular basis. The advice given sl=lal-l must be in writing and made available by the court to counsel 

11 upon request. Counsel may examine as a witness any professional personnel consulted by the court." 

12 

13 Section 17. Section 40-4-215, MCA, is amended to read: 

14 "40-4-215. Investigations and reports. 11) In eontestod austad,· woeaodinas and in oti=ler eustody 

15 prosoedinas if!! a parent or ti=le ei=lilel's eustodian a court-appointed third party requests, or if the court finds 

16 that a parenting proceeding is contested, the court may order an investigation and report concerning 

17 eustoelial parenting arrangements for the child. The investigator may be the child's guardian ad litem or 

18 other professional considered appropriate by the court. The department of public health and human services 

19 may not be ordered to conduct the investigation or draft a report unless the parent or ti'le ei'lild' s eustodian 

20 person requesting the investigation is a recipient of aid to families with dependent children, food stamps, 

21 or public assistance and all reasonable options for payment of the investigation, if conducted by a person 

22 not employed by the department, are exhausted. The department may consult with any investigator and 

23 share information relevant to the child's best interests. The cost of the investigation and report must be 

24 paid according to the final order. The cost of the educational evaluation under subsection ( 2)(a) must be 

25 paid from the fees for filing petitions for contested amendment of a parenting plan. as provided in 

26 25-1-20119). 

27 (2) The court shall determine. if appropriate, the level of evaluation necessary for adequate 

28 investigation and preparation of the report. which may include one or more of the following: 

29 (a) parenting education; 

30 (b) mediation pursuant to 40-4-303; 
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1 (cl factfinding by the investigator: and 

2 (dl psychological evaluation of the parties. 

3 R+Ll.l In preparing a report concerning a child, the investigator may consult any person who may 

4 M¥e has information about the child and the child's potential elJstodial parenting arrangements. Upon order 

5 of the court, the investigator may refer the child to professional personnel for diagnosis. +M Except as 

6 required for children 16 years of age or older, the investigator may consult with and obtain information from 

7 medical, psychiatric, or other expert persons who have served the child in the past without obtaining the 

B consent of the parent or the ehild's elJstodian persons or entities authorized by law to grant or withhold 

9 access to the records. The child's consent must be obtained if the child has reached the age of 16 unless 

1 O the court finds that the child lacks mental capacity to consent. If the requirements of subsection~ ill are 

11 fulfilled, the investigator's report may be received in evidence at the hearing. 

12 ~lli The court shall mail the investigator's report to counsel and to any party not represented by 

13 counsel at least 10 days prior to the hearing. +M When consistent with state and federal law, the 

14 investigator shall make available to counsel and to any party not represented by counsel the investigator's 

15 file of underlying data and reports, complete texts of diagnostic reports made to the investigator pursuant 

16 to the provisions of subsection R+ @, and the names and addresses of all persons whom the investigator 

17 has consulted. Any party to the proceeding may call the investigator and any person the investigator has 

18 consulted for cross-examination. A party may not waive the right of cross-examination prior to the hearing. 

1 9 The results of the investigation must be included in the court record and may, without objection, be 

20 sealed." 

21 

22 NEW SECTION. Section 18. Final parenting plan -- purpose and objectives. The objectives of a 

23 final parenting plan are to: 

24 ( 1 I protect the best interest of the child of a marriage, consistent with 40-4-212; 

25 (21 provide for the physical care of the child; 

26 (31 maintain the child's emotional stability and minimize the child's exposure to parental conflict; 

27 (4) provide for the child's changing needs as the child grows and matures, in a way that minimizes 

28 the need for future amendment to the final parenting plan; 

29 (51 set forth the authority and responsibilities of each parent with respect to the child, consistent 

30 with the criteria in [section 19]; and 
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(6) encourage the parents, when appropriate under [section 19], to meet their responsibilities to 

2 their minor children through agreements in the parenting plan rather than through judicial intervention. 

3 

4 NEW SECTION. Section 19. Final parenting plan criteria. (1) In every dissolution proceeding, 

5 proceeding for declaration of invalidity of marriage, parenting plan proceeding, or legal separation 

6 proceeding that involves a child, each parent or both parents jointly shall submit to the court, in good faith, 

7 a proposed final plan for parenting the child, which must include the allocation of parenting functions. A 

8 final parenting plan must be incorporated into any final decree or amended decree, including cases of 

9 dissolution by default. As used in this section, parenting functions means those aspects of the parent-child 

10 relationship in which the parent makes decisions and performs functions necessary for the care and growth 

11 of the child, including: 

12 (a) maintaining a loving, stable, consistent, and nurturing relationship with the child; 

13 (b) attending to the daily needs of the child such as feeding, physical care and grooming, 

14 supervision, health care, day care, and engaging in other activities that are appropriate to the developmental 

1 5 level of the child and that are within the social and economic circumstances of the particular family; 

16 (c) attending to adequate education for the child, including remedial or other education essential 

17 to the best interests of the child; 

18 (d) assisting the child in developing and maintaining appropriate interpersonal relationships; and 

19 (e) exercising appropriate judgment regarding the child's welfare, consistent with the child's 

20 developmental level and the family's social and economic circumstances. 

21 (2) Based on the best interest of the child, a final parenting plan must include, at a minimum, 

22 provisions for: 

23 (a) designation of a parent as custodian of the child, solely for the purposes of all other state and 

24 federal statutes that require a designation or determination of custody, but the designation may not affect 

25 either parent's rights and responsibilities under the parenting plan; 

26 (bl designation of the legal residence of both parents and the child, except as provided in 40-4-217; 

27 (c) a residential schedule specifying the periods of time during which the child will reside with each 

28 parent, including provisions for holidays, birthdays of family members, vacations, and other special 

29 occasions; 

30 (d) finances to provide for the child's needs; and 
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(e) any other factors affecting the physical and emotional health and well-being of the child. 

2 (3) Based on the best interest of the child, a parenting plan may include: 

3 (a) provrsions for periodic review of the parenting plan when requested by either parent or the child 

4 or when circumstances arise that are foreseen by the parents as triggering a need for review, such as 

5 attainment by the child of a certain age or if a change in the child's residence_ is necessitated; 

6 (bl sanctions that will apply if a parent fails to follow the terms of the parenting plan, including 

7 contempt of court; 

8 (c) allocation of parental decisionmaking authority regarding the child's: 

9 (i) education; 

1 O (ii) religious upbringing; and 

11 (iii) health care; 

12 Id) the method by which future disputes concerning the child will be resolved between the parents, 

13 other than court action; and 

14 le) other provisions applicable to the unique circumstances of the child or the family situation that 

15 the parents agree will facilitate a meaningful, ongoing relationship between the child and parents. 

16 (41 The court may in its discretion order the parties to participate in a dispute resolution process 

17 to assist in resolving any conflicts between the parties regarding adoption of the parenting plan. The dispute 

18 resolution process may include counseling or mediation by a specified person or agency, or court action. 

19 (5) Each parent may make decisions regarding the day-to-day care and control of the child while 

20 the child is residing with that parent and, regardless of the allocation of decisionmaking in the parenting 

21 plan, either parent may make emergency decisions affecting the child's safety or health. When mutual 

22 decisionmaking is designated in the parenting plan but cannot be achieved regarding a particular issue, the 

23 parents shall make a good faith effort to resolve the issue through any dispute resolution process provided 

24 for in the final parenting plan. 

25 (6) If a parent fails to comply with a provision of the parenting plan, the other parent's obligations 

26 under the parenting plan are not affected. 

27 

28 Section 20. Section 40-4-216, MCA, is amended to read: 

29 "40-4-216. Hearings. ( 1) G1,1steely Parenting plan proceedings shall receive priority in being set for 

30 hearing. 
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(2) The court may tax as costs the payment of necessary travel and other expenses incurred by 

2 any person whose presence at the hearing the court €leems considers necessary to determine the best 

3 interest of the child. 

4 13) The court. without a jury, shall determine questions of law and fact. If it finds that a public 

5 hearing may be detrimental to the child's best interest, the court may exclude the public from a eustoey 

6 parenting hearing but may admit any person who has a direct and legitimate interest in the particular case 

7 or a legitimate educational or research interest in the work of the court. 

8 (4) If the court finds it necessary that the record of any interview, report, investigation, or 

9 testimony in a oustoey parenting proceeding be kept secret to protect the child's welfare, the court may 

10 make an appropriate order sealing the record." 

11 

12 

13 

Section 21. Section 40-4-217, MCA, is amended to read: 

"40-4-217. \lisitatien Notice of intent to move. ( 1) A 13areAt who is AOt graAtee eustoey of the 

14 ehila is eAtitloa te reaseAal31e visitatieA rights uAless the oeurt fiAss, after a heariAg, that visitatieA wsule 

15 eAeanger serieusl~• the ehils's 13hysieal, FAental, FAeral, er eFAetieAal health. 

16 (2) IA a 13reeeoeiAg fer eisseh,1tieA ef FAarriage er legal se13aratien, ti=le eeurt FAay, u130A tAe 13etitioA 

17 of a graAa13areAt, graAt roasoAal31e 1risitatieA rights to the graAs13areAt of the ehils if the eeurt fines, after 

18 a heariAg, tAat the \1isitatien wouls 13e in tAe 13est iAterest ef tAe eAile. 

19 (d} The eet:Jrt FAay FAOdii=y aA er8er grantiA§ er SenyiAfJ 1.sisitation ri§i;lts ,.,,1=tenovor fflOf:liiieation 

20 weule serve the 13est interest ef the oAila; Aowever, the seurt FAay not restriot a 13areAt's visitatieA ri9hts 

21 uAless it fines tAat tAe visitatioA weula eAean9er seriously tAe oAila's 13hysioal, R'lontal, R'leral, er eR'lstional 

22 health er unless the 13revisi0As ef sul3seetieA (6) a1313l 1J'. 

23 f4+ /1.s leA9 as a neAeusteaial 13areAt .,.,.Re Aas 'risitatien rigAts unaer a aeeree er a eusteey 

24 agreeR'lent reFAains a resiaent ef tAis state, a resiaeAt oustoaial 13arent shall, aefore ehaAgin§ the eAile's 

25 rssiaeAse to aAeti=ler state OAS unless the nensustoeial 13arent has §i','OA writteA eeAsent, §ive written netiee 

26 to tho nensustoaial 13ar0At, as 13roviaoa iA suasestieA (e). 

27 f&} +fie A parent who intends to change residence shall, unless precluded under [section 19], 

28 provide written notice requires 13y sul3sootien ( 4) to the other parent. 

29 (2) If a parent's change in residence will significantly affect the child's contact with the other 

30 parent, as defined in 40-4-219(1 )(e). notice must be served personally or given by certified mail not less 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

than 30 days before the proposed change in residence and must include a proposed revised residential 

schedule. Proof of service must be filed with the court that isstJeEI the etJstaEly areer 3dopted the parenting 

plan. The ptJrpase et the Aetiee is te allew the RSAGl:ISteaial pareAt ta seell a meaifieatiaA et the pareAt's 

visitatien seheatJle. Failure of the parent who receives notice to respond to the written notice or to seek 

amendment of the residential schedule pursuant to 40-4-219 within the 30-day period constitutes 

acceptance of the proposed revised residential schedule. 

{el (al If a AaAetJsteaial parent ar ether persan resiaiAg in the AaAetJstaaial pare At's heusehalEI has 

soon oon1,1ieted af aA ,· of the erimes listoEI in susseetioA (01(01, tho eustoElial pareAt or a Ry other persoA 

who has seeA grantee ousteay et the ehilEI pursuaAt to eeurt orElor may file an osjeetioA ta visitatioA with 

the saurt. The susteaial pareAt er ether persan ha¥iAg etJstaay shall giYe natiee ta the ABAeustodial pareAt 

et the eejeetion as pre•rided ey the MaAt;ma Rules et Ci·,·il Praeeelure, anel the noneustoElial parent has 20 

da•(s frem the notiee to respand. If the noneustoElial parent fails to rospenEI within 20 Ela','s, the visitation 

rights of tho nanoustoelial parent are suspenEleEI until further order of the eourt. If the nanetJstoElial parnnt 

respenels anEI osjeets, a hearing must se hole within ao Ela•(s ef the respanse. 

(s) The naAeusteElial pareAt has the eurden at tho hearing to pre•,•e that 1,1isitatien sy the 

nanoustodial pareAt daes net serieusl•f enElanger the ehila's physieal, mental, meral, er emetienal health 

anEI that the moaifieatien ef 1,1isitation is not in the sest interest ef the ohila. 

(e) This susseetien (0) applies to the follewing erimes: 

(i) Elelieerate hemieiae, as Eleserisea in 4 e § 102; 

(ii) mitigates Eleliserate homieiEle, as aeseriseEI in 4 e e 1 oa; 
(iii) saMual assault, as Eleserisael in 4 e e e02; 

(i·•l seMual intereeurse without eensent, as eleserieeEI in 4 e e eOa; 

(1,1) Eleviate seMual eenEltJet with an animal, as eleserisea in 4 e 2 101 and prohisiteEI uneler 

4e e e0e: 

· ('.•i) ineest, as desoriseel in 4 e ii ii07; 

(•~ii) aggraYated prornatien ef prestitution af a ehilel, as deseriseel iA 4e § 00;3(1 )(el; 

(1,1iiil endangering the welfare ef ehilElreA, as eloseriseEI in 4 e e 022; 

(i><I partner er famil',' memeer assault ef the typo eloseriseEI iA 4 ii ii 200( 1 )(a); 

M se>Eual aeuse of ehilelren, as EleseriseEI in 4 e ii 02ii." 
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Section 22. Section 40-4-219, MCA, is amended to read: 

2 "40-4-219. MollifieatioR Amendment of parenting plan -- mediation. (1) The court may in its 

3 discretion FAeElity amend a prior susteay Eleeree parenting plan if it finds, upon the basis of facts that have 

4 arisen since the prior Eleefe6 plan or that were unknown to the court at the time of entry of the prior l'le£ree 

5 plan, that a change has occurred in the circumstances of the child er the ahilcfs custodian and that the 

6 FA0ElifioatioR amendment is necessary to serve the best interest of the child~ ans if it further fines that !.Q 

7 determining the child's best interest under this section, the court may, in addition to the criteria in 

8 40-4-212, also consider whether: 

9 (a) the oustediaR agrnos parents agree to the meElifieatieR amendment; 

10 lb) the child has been integrated into the family of the petitioner with consent of the austeaian 

1 1 parents; 

12 le) the ahild's f'!Fesent ew,irnRmeRt oRdangers serieusl•( the chile's f'!hysieal, mental, moral, er 

13 emetieRal health ans that the harn=t likely ta ea eauseEl ey a ohaRge et en¥irenment is eutwoighoa e•,· its 

14 ad\•antages ta the ehilEI; 

1 5 AA tho child is 14 years of age or older and desires the FAeditieatien amendment; 

16 tel-1.Ql the 01c1stodian one parent has willfully and consistently: 

1 7 (i) ret1c1ses refused to allow the child to have any contact with the nene1c1steaial other parent; or 

1 8 (ii) atteFAf'ltS attempted to frustrate or deny contact with the child by the noncustodial 13arent' s 

1 9 011oreise et visitation rights other parent; or 

20 f-1+.l.!tl the e1c1steaial 13arent one parent has changed or intends to change the child's residence -w 

21 another state in a manner that significantly affects the child's contact with the other parent. A change in 

22 residence of more than 30 miles from the child's present residence constitutes a significant effect on 

23 parent-child contact. 

24 12) A court may modify a de facto 01c1steay parenting arrangement in accordance with the factors 

25 sot forth in 40-4-212. 

26 (3) The court shall presume the e1c1stedian a parent is not acting in the child's best interest if the 

27 eusteaian parent does any of the acts specified in subsection f+Het ill.1.Ql or (8). 

28 (4) The court may meEi#y amend the prior eeerne parenting plan based on subsection ++l+I+ J..1.l.l.!tl 

29 to provide a new ¥isitatien residential schedule for parental contact with the child and to apportion 

30 transportation costs between the parents. 
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(5) Attorney fees and costs must be assessed against a party seeking FAodifieation frivolous or 

2 repeated amendment if the court finds that the FAoElifieation amendment action is vexatious and constitutes 

3 harassment. 

4 (61 A eustoEly deeree parenting plan may be FAodified amended upon the death of the eustoElial one 

5 parent pursuant to 40-4-221. 

6 (71 As used in this section, "prior oustody Eleoree" parenting plan" means a eustody parenting 

7 determination contained in a judicial decree or order made in a eustody parenting proceeding. In proceedings 

8 for amendment under this section, a proposed amended parenting plan must be filed and served with the 

9 motion for amendment and with the response to the motion for amendment. Preference must be given to 

10 carrying out the parenting plan. 

11 (81 (al If a parent or other person residing in that parent's household has been convicted of any 

12 of the crimes listed in subsection f8Het i.filill, the other parent or any other person who has been granted 

13 eustody of rights to the child pursuant to court order may file an objection to the current eustody parenting 

14 order-with the court. The parent or other person having eusted•f rights to the child pursuant to court order 

15 shall give notice to the other parent of the objection as provided by the Montana Rules of Civil Procedure, 

16 and the other parent has 20 days from the notice to respond. If the~ parent who receives notice of 

17 objection fails to respond within 20 days, the euMedy parenting rights of the other that parent are 

18 suspended until further order of the court. If the ether that parent responds and objects, a hearing must 

19 be held within 30 days of the response. 

20 (bl The other parent has the burden at the hoarin!l to pre·1e that eustedy by tho other parent does 

21 net seriously ondan!:Jer tho ehild's phvsieal, FAental, FAeral, or oFAotional health and that the rneElifioation 

22 of eusted•( is net in the eost interest ef tho ehild. 

23 W This subsection (81 applies to the following crimes: 

24 (ii deliberate homicide, as described in 45-5-102; 

25 (ii) mitigated deliberate homicide, as described in 45-5-103; 

26 (iii) sexual assault, as described in 45-5-502; 

27 (iv) sexual intercourse without consent, as described in 45-5-503; 

28 (vl deviate sexual conduct with an animal, as described in 45-2-101 and prohibited under 

29 45-5-505; 

30 (vi) incest, as described in 45-5-507; 
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(viii aggravated promotion of prostitution of a child, as described in 45-5-603(1 )(b); 

2 (viii) endangering the welfare of children, as described in 45-5-622; 

3 (ix) partner or family member assault of the type described in 45-5-2O6(1)\a); 

4 (xi sexual abuse of children, as described in 45-5-625. 

5 19) Except in cases of physical abuse or threat of physical abuse by one parent against the other 

6 parent or the child, or when a parent has been convicted of a crime enumerated in subsection (B)ib), the 

7 court may, in its discretion, order the parties to participate in a dispute resolution process to assist in 

8 resolving any conflicts between the parties regarding amendment of the parenting plan. The dispute 

9 resolution process may include counseling or mediation by a specified person or agency, and court action." 

10 

11 

12 

Section 23. Section 40-4-220, MCA, is amended to read: 

"40-4-220. Affidavit practice. (1) A Unless the parties agree to an interim parenting plan or an 

13 amended parenting plan, the moving party seeking a teffi13erary eusteEly erEler an interim parenting plan or 

14 ffioElifieatioA amendment of a euswEly Eleeree final parenting plan shall submit, together with hls the moving 

15 papers, an affidavit setting forth facts supporting the requested 0feef ~ or ffioElifieatioA amendment and 

16 shall give notice, together with a copy of hls the affidavit, to other parties to the proceeding, who may file 

17 opposing affidavits. The court shall deny the motion unless it finds that adequate cause for hearing the 

1 a. motion is established by the affidavits, based on the best interests of the child, in which case it shall set 

19 a date for hearing on an order to show cause why the requested 0feef ~ or ffioElifieatioA amendment 

20 should not be granted. 

21 (21 (al A party seeking a teffi13orary eustoEly orEler an interim parenting plan may request that the 

22 court grant a temporary assi§AffieAt ef eusteely order providing for living arrangements for the child ex 

23 parte. Me The party shall se make the request in hls the moving papers and shall submit an affidavit 

24 showing that: 

25 (i) no previous EleterffiiAatioA of oustoEly parenting plan has been maee ordered by a court and it 

26 would be in the child's best interest under the standards of 40-4-212 if temporary eustoEly .,.,ere plaeeEI 

27 witR tRe 13erseA Elesi§AateEI living arrangements for the child were as proposed by the moving party; or 

28 (ii) although a previous EleterffiiAatieA of eusteEl•r parenting plan has been maee ordered, an 

29 emergency situation has arisen in the child's present environment eAElaA§ero Ris 131:lysieal er 0ffietieAal 

30 fleal#t-that is detrimental to the child's best interests and an immediate change of eustoEI, .. eulEI S0F\'e in 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

the parenting plan is necessary to protect the ehild's ph'tsieal or OFflOtional health child. 

(b) If the court finds from the affidavits submitted by the moving party that a tefflporary assignfflent 

of eustody the interim parenting plan proposed by the moving party would be in the child's best interest 

under the standards of 40-4-212 or that the child's iihysieal or efflotional health is endangered present 

environment is detrimental to the child's best interest and would be protected by a tefflperaP{ assignfflent 

of eustedy the interim parenting plan, the court shall make an order plaeing tefflporary eustody with the 

person designated implementing the interim parenting plan proposed by the moving party or with soffle 

ether persen ElesignateEI b'{ the eeurt an El. The court shall require all parties to appear and show cause 

within 20 days from the execution of the 6ftief interim parenting plan why, in tho ease ef a tefflporary order 

issueEI unEler subsestien (2)(a)(i), the tOFfl!Jorary erser interim parenting plan should not remain in effect until 

further order of court er, in the ease of a ternporary orser issues unEler subsoetion (2)(a)(ii), the eourt 

should not restore the ehild le the eustodian frorn whern the ehild ',vas rernoyed by the ternporary order." 

Section 24. Section 40-4-221, MCA, is amended to read: 

"40-4-221. Determination of ousted•; child's care upon death of eustedial parent. ( 1) Upon the 

death of a parent !JranteEI eustedy ef a ohild, eusteEly shall pass te the neneustesial parent unless, one or 

more parties named in subsection (2) may request a eustedy parenting plan hearing. The neneustedial 

surviving parent Sflal+ must be a party in any proceeding brought under this section. 

(2) Upon the death of a parent grantee eustoEly ef a shils, any of the following parties may request 

a oustosy parenting plan hearing and seek sustedy of the eRild: 

(a) the neneustosial natural parent; 

(bl the surviving spouse of the deceased oustodial parent; 

(c) a person nominated by the will of the deceased eustesial parent; 

(di any person nominated by the child if the child is at least 12 years old; 

(e) any other person if that person has actual physical control over the child; 

(f) any other party whom, upon showing of good cause, the court permits to intervene as an 

interested party. 

(3) The hearing and determination of eustosy shall be a parenting plan is governed by this part." 

Section 25. Section 40-4-225, MCA, is amended to read: 
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2 

3 

4 

5 

6 

7 

"40-4-225. Access to records by nono1:1st0Elial parent. Notwithstanding any other provision of law, 

access to records and information pertaining to a minor child, including but not limited to medical, dental, 

law enforcement, and school records, may not be denied to a parent because such parent is not the ohila's 

oustodial parent who is a party to a parenting plan." 

Section 26. Section 40-4-226, MCA, is amended to read: 

"40-4-226. Court-ordered educational program on effects of dissolution of marriage on children. 

8 ( 1) In a proceeding for dissolution of marriage involving a minor child or in a ousted•( medifieation parenting 

9 plan proceeding involving a minor child, a court shall inform the parties, excluding the minor child, of 

10 available educational programs concerning the effects of dissolution of marriage on children and, if the court 

11 finds that it would be in the best interest of the minor child, may shall order the parties to attend a 

12 court-sponsored program. The program may be divided into sessions. The program must be educational in 

13 nature and may not be designed for individual therapy. 

14 (2) Any fasts presentea at an eauoational sessien resulting from a refeFFal unaor this sootion may 

1 5 net be eensiaered in a dissolution of a marriage er a oustedv meaifieation preoeeding, ner mav a report 

16 resulting from an eaueatienal session booomo part of tho roeera of tho dissolutien or preeeeaing unless the 

17 parties ha•,e stipulates in writing to the eontrarv. 

18 ~ The fees er easts ef an eaueatienal session unaer this seetion must be borne by the parties and 

19 mav be assessed bv the oourt in an ei:iuitablo manner. The cost of implementing the court-sponsored 

20 educational program for each district court, provided for in subsection ( 1 l, must be paid from tho fees for 

21 filing petitions for contested amendment of a parenting plan, provided for in 25-1-201 (9)." 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 27. Section 40-4-302, MCA, is amended to read: 

"40-4-302. Mediation proceeding -- tolling of statute of limitations. ( 1) The purpose of a mediation 

proceeding is to reduce the acrimony th~t may exist between tho parties and to develop an agreement that 

is supportive of the best interests of a child involved in tho proceeding. 

(2) The mediator shall attempt to effect a settlement of tho ehild eust0B't' parenting, child support, 

•,isitation parental contact with the child, maintenance, or property settlement dispute. The mediator may 

not use coercive measures to effect tho settlement. The mediator may recommend that a party obtain 

assistance from other resources in the community. 
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(3) Subject to 40-4-301 ( 1 ), the mediator may exclude attorneys from the mediation sessions. The 

2 parties' attorneys may confer with the mediator prior to the mediation session and may review and approve 

3 any agreement. 

4 (4) An applicable statute of limitations is tolled as to the participants during the period of mediation. 

5 The tolling commences on the date the parties agree in writing to participate in the mediation or when the 

6 court orders mediation, whichever is later, and ends on the date the mediation is officially terminated by 

7 the mediator." 

8 

9 

10 

Section 28. Section 40-4-307, MCA, is amended to read: 

"40-4-307. Mediator qualifications. A mediator Sffall must meet the following minimum 

11 qualifications: 

1 2 ( 1) knowledge of the court system and the procedures used in family law matters; 

13 (2) knowledge of other resources in the community to which the parties may be referred for 

14 assistance; 

15 (3) if applicable, knowledge of child development, clinical issues relating to children, the effects 

16 of marriage dissolution on children, and oAild sustosy parenting research; and 

17 (4) knowledge of the mediation process." 

18 

19 

20 

Section 29. Section 40-6-211, MCA, is amended to read: 

"40-6-211 . Obligations of parents for the support and education of their children. The parent or 

21 parents entitled to tAe eustos;' of a child ffitlSt shall give ffiffi the child support and education suitable to 

22 A-is the child's circumstances." 

23 

24 

25 

Section 30. Section 40-6-221, MCA, is amended to read: 

"40-6-221. C11stedy Parenting, services, and earnings of child. The father and mother of an 

26 unmarried minor child are equally entitled to the eustosy parenting, services, and earnings of the child. If 

27 either parent ee 12 dead or unable or refuses to talrn tAe sustosy exercise parenting or has abandoned ms 

28 6f-Ref the family, the other parent is entitled to the eustedy parenting, services, and earnings of the child, 

29 unless eustody care of the child is determined otherwise pursuant to 40-4-221." 

30 
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Section 31. Section 40-9-101, MCA, is amended to read: 

2 "40-9-101. Application of Montana Rules of Civil Procedure. ( 1) Except as otherwise provided, 

3 the Montana Rules of Civil Procedure apply to all proceedings under this section and 40-9-102. 

4 (2) A proceeding for §raAEl13arent grandparent-grandchild contact visitatioA under this section and 

5 40-9-102 SHal+ must be entitled, "In re the ·,isitatioR grandparent-grandchild contact of ...... " 

6 (3) The initial pleading in all proceedings under this section and 40-9-102 SHal+ must be 

7 denominated a petition. A responsive pleading SHal+ must be denominated a response. Other pleadings SRa+I 

8 must be denominated as provided in the Montana Rules of Civil Procedure." 

9 

10 Section 32. Section 40-9-102, MCA, is amended to read: 

11 "40-9-102. GFaREl!JaFeRt Grandparent-grandchild contact ·,isitatieR Fights. ( 1) Except as provided 

12 in subsection (5). the district court may grant to a grandparent of a child reasonable •JisitatioR rights to 

13 contact with the child, including but not limited to \·isitatieA rights regarding a child who is the subject of, 

14 or as to whom a disposition has been made during, an administrative or court proceeding under Title 41 

1 5 or this title. The department of public health and human services must be given notice of a petition for 

16 !:JFaAElJ3aF0At grandparent-grandchild contact ¥isitatieA regarding a child who is the subject of, or as to 

17 whom a disposition has been made during, an administrative or court proceeding under Title 41 or this title. 

18 (2) VisitatieA ri§i'lts Grandparent-grandchild contact granted under this section may be granted only 

19 upon a finding by the court, after a hearing, that the ·,isitatieA contact would be in the best interest of the 

20 child. 

21 (3) A person may not petition the court under this section more often than once every 2 years 

22 unless there has been a significant change in the circumstances of: 

23 (a) the child; 

24 (b) the child's parent, guardian, or custodian; or 

25 (c) the child's grandparent. 

26 (4) The court may appoint an attorney to represent the interests of a child with respect to ¥isitatieA 

27 grandparent-grandchild contact when the interests are not adequately represented by the parties to the 

28 proceeding. 

29 (5) This section does not apply if the child has been adopted by a person other than a stepparent 

30 or a grandparent. VisitatieA ri!jAts Grandparent-grandchild contact granted under this section terrniRate 
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terminates upon the adoption of the child by a person other than a stepparent or a grandparent." 

2 

3 

4 

Section 33. Section 45-5-304, MCA, is amended to read: 

"45-5-304. Custodial interference. ( 1) A person commits the offense of custodial interference if, 

5 knowing that the person has no legal right to do so, the person+ 

6 W takes, entices, or withholds from lawful custody any child, incompetent person, or other person 

7 entrusted by authority of law to the custody of another person or institution; 

8 (el prior to the entP( of a eourt order detoFFflining eustodial rights, talrns, ontioos, or withholds any 

9 ehild fFoffl tho othm parnnt when the aetion Fflanifests a purpose to suestantiallv deprive tl=iat parent of 

10 parental rigl=its; er 

11 (el is one of two persons wl=io has joint oustody of a ohild under a oourt OFder and takes, ontiees, 

12 or •,vithholds tho el=iild fFoffl the other when tho aetion Fflanifests a purpose to substantially deprive tl=ie otl=ier 

13 parnnt of parental rights. 

14 (2) A person convicted of the offense of custodial interference shall be imprisoned in the state 

15 prison for any term not to exceed 10 years or be fined an amount not to exceed $50,000, or both. 

16 (3) With respect to the first alleged commission of the offense only, a person who has not left the 

17 state does not commit an offense under this section if the person voluntarily returns the child, incompetent 

18. person, or other person to lawful custody prier ta before arraignment. With respect to the first alleged 

19 commission of the offense only, a person who has left the state does not commit an offense under this 

20 section if the person voluntarily returns the child, incompetent person, or other person to lawful custody 

21 prior to before arrest." 

22 

23 NEW SECTION. Section 34. Parenting interference. (1) A person commits the offense of parenting 

24 interference if, knowing that the person has no legal right to do so, the person: 

25 (a) before the entry of a court order determining parenting rights, takes, entices, or withholds a 

26 child from the other parent when the action manifests a purpose to substantially deprive that parent of 

27 parenting rights; or 

28 (b) is one of two persons who has parenting authority of a child under a court order and takes, 

29 entices, or withholds the child from the other when the action manifests a purpose to substantially deprive 

30 the other parent of parenting rights. 
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12) A person convicted of the offense of parenting interference shall be imprisoned in the state 

2 prison for any term not to exceed 10 years or be fined an amount not to exceed $50,000, or both. 

3 13) With respect to the first alleged commission of the offense only, a person who has not left the 

4 state does not commit an offense under this section if the person voluntarily returns the child before 

5 arraignment. With respect to the first alleged commission of the offense only, a person who has left the 

6 state does not commit an offense under this section if the person voluntarily returns the child before arrest. 

7 

8 

9 

Section 35. Section 45-5-631, MCA, is amended to read: 

"45-5-631. 1/ieitatien inteFferenee Interference with parent-child contact. (1) A person who has 

10 le!Jal eustody ef a FAiner ehild been granted parent-child contact under a parenting plan commits the offense 

11 of Yisitation interference with parent-child contact if l:!e the person knowingly or purposely prevents, 

12 obstructs, or frustrates the Yisitation rights of a another person entitled to •,isitation parent-child contact 

13 under an existing court order. 

14 (2) A person convicted of the offense of Yisitatien interference with parent-child contact shall be 

15 fined an amount not to exceed $500 or be imprisoned in the county jail for a term not to exceed 5 days, 

16 or both." 

17 

18 

19 

Section 36. Section 45-5-632, MCA, is amended to read: 

"45-5-632. Aggravated •,isitatien interference with parent-child contact. ( 1) A person who 

20 commits the offense of Yisitation interference with parent-child contact by changing the residence of the 

21 minor child over whoFA ho Aas le!Jal eustedv to another state without giving written notice as required in 

22 40-4-217, unless the notice requirement has been precluded under [section 191, or without written consent 

23 of the person entitled to visitation parent-child contact pursuant to an existing court order commits the 

24 offense of aggravated Yisitation interference with parent-child contact. 

25 (2) A person convicted of the offense of aggravated Yisitation interference with parent-child contact 

26 shall be fined an amount not to exceed $1,000 or be imprisoned in the state prison for a term not to exceed 

27 18 months, or both." 

28 

29 

30 

Section 37. Section 45-5-633, MCA, is amended to read: 

"45-5-633. Defenses to ·,isitatien interference with parent-child contact and aggravated •,isitatien 
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1 interference with parent-child contact. (1 l A person does not commit the offense of 1o•isitati0A interference 

2 with parent-child contact or aggravated visitatieA interference with parent-child contact if AA the person 

3 acts: 

4 (a) with the consent of the person entitled to 1,•isitation parent-child contact; 

5 (bl under an existing court order; or 

6 (c) with reasonable cause. 

7 (2) Return of the child 13rior ta before arrest is a defense only with respect to the first commission 

8 of visitatioA interference with parent-child contact or aggravated visitation interference with parent-child 

9 contact." 

10 

11 NEW SECTION. Section 38. Repealer. Sections 40-4-222, 40-4-223, 40-4-224, 40-6-222, 

12 40-6-223, 40-6-224, and 40-6-231, MCA, are repealed. 

13 

14 NEW SECTION. Section 39. Codification instruction. (1) [Sections 18 and 19] are intended to be 

15 codified as an integral part of Title 40, chapter 4, part 2, and the provisions of Title 40, chapter 4, part 2, 

16 apply to [sections 18 and 19]. 

17 (2) [Section 341 is intended to be codified as an integral part of Title 45, chapter 5, part 6, and the 

18 provisions of Title 45, chapter 5, part 6, apply to [section 34]. 

19 

20 NEW SECTION. Section 40. Saving clause. [This act] does not affect rights and duties that 

21 matured, penalties that were incurred, or proceedings that were begun before October 1, 1997. 

22 

23 NEW SECTION. Section 41. Severability. If a part of [this act] is invalid, all valid parts that are 

24 severable from the invalid part remain in effect. If a part of [this act) is invalid in one or more of its 

25 applications, the part remains in effect in all valid applications that are severable from the invalid 

26 applications. 

27 

28 NEW SECTION. Section 42. Applicability. [This act] applies to proceedings begun after October 

29 1, 1997. 

30 -END-

\
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for HB0231, as introduced 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act generally revising domestic relations statutes regarding the custcdy and visitation 
of children involved in a marriage dissolution; revising applicable terminology; requiring 
adoption of a final parenting plan that includes specific provisions in the best interests 
of the child, an option for dispute resolution or mediation except in cases of proven child 
or spousal abuse, and an option for periodic review of the parenting plan. 

ASSUMPTIONS: 
1. If the adoption of a final parenting plan replaces any elements of an interim parenting 

plan, including any child support provisions in that interim parenting plan, then any 
amount due under the interim parenting plan becomes null and void. This will require 
the return of funds collected under the interim plan on cases the Child Support 
Enforcement Division (CSED) services. 

2. It is unknown how many CSED cases this will impact, but it is anticipated it will have 
a minor negative effect on CSED collections. For purposes of this fiscal note, assume 
that the department will absorb any impact within existing resources. 

FISCAL IMPACT: 
None. 

DAVE LEWIS, BUDGET DIRECTOR DATE 
Office of Budget and Program Planning 

BEVERLY BARNHART, PRIMARY SPONSOR DATE 

Fiscal Note for HB0231, as introduced 
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HOUSE BILL NO. 231 

2 INTRODUCED BY BARNHART, BROOKE, ECK, WATERMAN, DOWELL, COCCHIARELLA, SANDS, 

3 WYATT, KOTTEL, HALLIGAN, HARGROVE, BURNETT 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING DOMESTIC RELATIONS STA TUT ES 

6 REGARDING THE CUSTODY AND VISITATION OF CHILDREN INVOLVED IN A MARRIAGE DISSOLUTION; 

7 REVISING APPLICABLE TERMINOLOGY; REQUIRING ADOPTION OF A FINAL PARENTING PLAN THAT 

8 INCLUDES SPECIFIC PROVISIONS IN THE BEST INTERESTS OF THE CHILD, AN OPTION FOR DISPUTE 

9 RESOLUTION OR MEDIATION EXCEPT IN CASES OF PROVEN CHILD OR SPOUSAL ABUSE, AND AN 

10 OPTION FOR PERIODIC REVIEW OF THE PARENTING PLAN; ALLOWING ADOPTION OF AN INTERIM 

11 PARENTING PLAN DURING THE TIME DISSOLUTION PROCEEDINGS ARE PENDING; REQUIRING 

12 DESIGNATION OF ONE PARENT AS CUSTODIAN FOR APPLICABILITY OF FEDERAL OR STATE LAWS; 

13 REQUIRING THAT PARENTS RECEIVE INFORMATION REGARDING PARENTAL RESPONSIBILITY AND 

14 CONTACT WITH THE CHILD IN DISPUTED CASES; ALLOWING THE TRIAL COURT TO DETERMINE THE 

15 APPROPRIATE LEVEL OF EVALUATION NECESSARY TO ESTABLISH PARENTING ARRANGEMENTS; 

16 PROVIDING A FEE FOR FILING A PETITION FOR CONTESTED AMENDMENT OF A PARENTING PLAN TO 

17 DEFRAY THE COSTS OF IMPLEMENTING THE COURT ORDERED COURT-SANCTIONED EDUCATIONAL 

18 PROGRAM ON THE EFFECTS OF DIVORCE ON CHILDREN IN DISPUTED CASES AND THE COST OF 

19 PARENTING EDUCATION WHEN ORDERED FOR THE INVESTIGATION AND PREPARATION OF A REPORT 

20 CONCERNING PARENTING ARRANGEMENTS; REVISING APPROPRIATE TERMINOLOGY IN GRANDPARENT 

21 VISITATION STATUTES AND APPLICABLE CRIMINAL STATUTES; AMENDING SECTIONS 25-1-201. 

22 40-1-105, 40-1-213, 40-1-402, 40-4-103, 40-4-1 04, 40-4-105, 40-4-109, 40-4-1 10 40-4-1 23, 40-4-201, 

23 40-4-204, 40-4-205, 40-4-211, 40-4-21 2, 40-4-213, 40-4-214, 40-4-21 5, 40-4-216, 40-4-21 7, 40-4-219, 

24 40-4-220, 40-4-221, 40-4-225, 40-4-226, 40-4-302, 40-4-307, 40-6-211, 40-6-221, 40-9-101, 40-9- 102, 

25 45-5-304, 45-5-631, 45-5-632, AND 45-5-633, MCA; REPEALING SECTIONS 40-4-222, 40-4-223, 

26 40-4-224, 40-6-222, 40-6-223, 40-6-224, AND 40-6-231, MCA; AND PROVIDING AN APPLICABILITY 

27 DATE." 

28 

29 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

30 
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Section 1. Section 25-1-201, MCA, is amended to read: 

2 "25-1-201. Fees of clerk of district court. (1) The clerk of the district court shall collect the 

3 following fees: 

4 la) at the commencement of each action or proceeding, except a petition for dissolution of 

5 marriage, from the plaintiff or petitioner, $80; for filing a complaint in intervention, from the intervenor, 

6 $80; for filing a petition for dissolution of marriage, a fee of $120; afle for filing a petition for legal 

7 separation, a fee of $120; and for filing a petition for a contested amendment of a final parenting plan, a 

8 fee of $1 20; 

9 lb) from each defendant or respondent. on appearance, $60; 

1 0 (c) on the entry of judgment, from the prevailing party, $45; 

11 (d) for preparing copies of papers on file in the clerk's office, 50 cents per page for the first five 

12 pages of each file, per request, and 25 cents per additional page; 

13 (el for each certificate, with seal, $2; 

14 (f) for oath and jurat, with seal, $1; 

15 (g) for search of court records, 50 cents for each year searched, not to exceed a total of $25; 

16 (h) for filing and docketing a transcript of judgment or transcript of the docket from all other courts, 

17 the fee for entry of judgment provided tor in subsection (1 )(c); 

18 (i) for issuing an execution or order of sale on a foreclosure of a lien, $5; 

19 (J) for transmission of records or files or transfer of a case to another court, $5; 

20 (k) for filing and entering papers received by transfer from other courts, $10; 

21 (I) for issuing a marriage license, $30; 

22 Im) on the filing of an application for informal, formal, or supervised probate or for the appointment 

23 of a personal representative or the filing of a petition for the appointment of a guardian or conservator, from 

24 the applicant or petitioner, $70, which includes the fee for filing a will for probate; 

25 In) on the filing of the items required in 72-4-303 by a domiciliary foreign personal representative 

26 of the estate of a nonresident decedent, $ 5 5; 

27 lo) for filing a declaration of marriage without solemnization, $30; 

28 Ip) for filing a motion for substitution of a judge, $100. 

29 12) Except as provided in subsections {3) through f8+ _[.fil, 32% of all fees collected by the clerk ot 

30 the district court must be deposited in and credited to the district court fund. If no district court fund exists, 
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that portion of the fees must be deposited in the general fund tor district court operations. The remaining 

2 portion of the fees must be remitted to the state to be deposited as provided in 19-5-404. 

3 (31 In the case of a fee collected for issuing a marriage license or filing a declaration of marriage 

4 without solemnization, $14 must be deposited in and credited to the state general fund, $6.40 must be 

5 deposited in and credited to the county general fund, and $9.60 must be remitted to the state to be 

6 deposited as provided in 19-5-404. 

7 (4) Of the fee for filing a petition for dissolution of marriage or legal separation, $40 must be 

8 deposited in the state general fund, $35 must be remitted to the state to be deposited as provided in 

9 19-5-404, $5 must be deposited in the children's trust fund account established by 41-3-702, and $20 

1 O must be deposited in and credited to the district court fund. If no district court fund exists, the $20 must 

11 be deposited in the general fund for district court operations. 

12 (5) (a) Before the percentages contained in subsection (2) are applied and the fees deposited in the 

13 district court fund or the county general fund or remitted to the state, the clerk of the district court shall 

14 deduct from the following fees the amounts indicated: 

15 (i) at the commencement of each action or proceeding and for filing a complaint in intervention as 

16 provided in subsection ( 1) (a), $35; 

17 (ii) from each defendant or respondent, on appearance, as provided in subsection (1 )(b), $25; 

18 (iii) on the entry of judgment as provided in subsection !1)(c), $15; and 

19 (iv) from the applicant or petitioner, on the filing of an application for probate or for the appointment 

20 of a personal representative or on the filing of a petition for appointment of a guardian or conservator, as 

21 provided in subsection (1)(m), $15. 

22 (bl The clerk of the district court shall deposit the money deducted in subsection (51 (al in the 

23 county general fund for district court operations unless the county has a district court fund. If the county 

24 has a district court fund, the money must be deposited in that fund. 

25 (6) The fee for filing a motion for substitution of a judge as provided in subsection (1 )(p) must be 

26 remitted to the state to be deposited as provided in 19-5-404. 

27 (71 Fees collected under subsections (1 )(d) through (1 )(i) must be deposited in the district court 

28 fund. If no district court fund exists, fees must be deposited in the general fund for district court operations. 

29 (8) The clerk of the district court shall remit to the credit of the state general fl.ind $20 of each fee 

30 collected under the provisions of subsections ( 1 )(a) through I 1 )(c), ( 1 I (m), and I 1 l(n) to fund a portion of 
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Judicial salaries. 

2 (9) The fee for filing a petition for a contested amendment of a parenting plan must be remitted by 

3 the clerk of the district court to the credit of the district court to defray the costs of the eourt sponsored 

4 COURT-SANCTIONED educational program concerning the effects of dissolution of marriage on children, 

5 as required in 40-4-226, and to defray the expense of education when ordered for the investigation and 

6 preparation of a report concerning parenting arrangements, as provided in 40-4-215(2)(a)." 

7 

8 

9 

10 

11 

12 

13 

14 

1 5 

16 

17 

18 

19 

20 

21 

Section 2. Section 40-1-105, MCA, is amended to read: 

"40-1-105. Application of the Montana Rules of Civil Procedure. (1) Except for proceedings 

ooR1iR!'J under the Uniform Child Custody Jurisdiction Act, the Montana Rules of Civil Procedure apply to 

all proceedings under this chapter, except as otherwise provided in this chapter. 

(2) A proceeding for declaration of invalidity of marriage Sf!all must be entitled, "In re the Mam age 

of .......... and ............ ". A ousted~· parenting or support proceeding Sf!all must be entitled, "In re the 

(oustody) (parenting) (support) of ........ ". 

(3) The initial pleading in all proceedings under this chapter Sf!all must be denominated a petition. 

A responsive pleading Sf!all must be denominated a response. Other pleadings, and all pleadings in other 

matters under this chapter, Sf!all must be denominated as provided in the Montana Rules of Civil Procedure. 

(41 In this chapter, "decree" includes "judgment"." 

Section 3. Section 40-1-213, MCA, is amended to read: 

"40-1-213. Judicial approval. (1) The district court may order the clerk of the district court to 

22 issue a marriage license and a marriage certificate form to a party a§etl 16 or 17 years of age who has no 

23 parent capable of consenting to flis the party's marriage or has the consent of both parents or of the parent 

24 having the actual care, eustodv parenting authority, and control to flis the party's marriage, if capable of 

25 giving consent, or of flis the party's guardian. The court must require both parties to participate in a period 

26 of marriage counseling involving at least two separate counseling sessions not less than 10 days apart with 

27 a designated counselor as a condition of the order for issuance of a marriage license and a marriage 

28 certificate form under this section. 

29 (2) A marriage license and a marriage certificate form may be issued under this section only if the 

30 court finds that the underaged party is capable of assuming the responsibilities of marriage and the marriage 

, Legisl_ative 
\ . .,Services 
, _l)jvision 

- 4 - HB 231 



55th Legislature HB0231.02 

will serve ftis the party's best iAterest interests. Pregnancy alone does not establish that the best iAterest 

2 interests of the party will be served. 

3 (31 The district court shall authorize performance of a marriage by proxy upon the showing required 

4 by the provisions on solemnization." 

Section 4. Section 40-1-402, MCA, is amended to read: 

5 

6 

7 "40-1-402. Declaration of invalidity. ( 1 I The district court shall enter its decree declaring the 

8 invalidity of a marriage entered into under the following circumstances: 

9 (al a party lacked capacity to consent to the marriage at the time that the marriage was entered 

10 into, either because of mental incapacity or infirmity or because of the influence of alcohol, drugs, or other 

11 incapacitating substances, or a party was induced to enter into a marriage by force or duress or by fraud 

12 involving the essentials of marriage; 

13 (bl a party lacks the physical capacity to consummate the marriage by sexual intercourse, and at 

14 the time that the marriage was entered into, the other party did not know of the incapacity; 

15 (cl a party was under the age ef 16 years of age or was~ 16 or 17 years of age and did not 

16 have the consent of the party's parents or guardian or judicial approval; or 

17 (di the marriage is prohibited. 

18 (21 A declaration of invalidity under subsections ( 1 )(a) through ( 1 )(c) may be sought by any of the 

19 following persons and must be commenced within the times specified, but iA Re e11eAt may a declaration 

20 of invalidity may not be sought after the death of either party to the marriage: 

21 (a) for lack of capacity to consent because of mental incapacity or infirmity, no later than 1 year 

22 after the petitioner obtained knowledge of the described condition; 

23 (bl for lack of capacity to consent because of the influence of alcohol, drugs, or other 

24 incapacitating substances, no later than 1 year after the petitioner obtained knowledge of the described 

25 condition; 

26 (cl for lack of capacity to consent because of force, duress, or fraud, no later than 2 years after 

27 the petitioner obtained knowledge of the described condition; 

28 (d) for the reason set forth in subsection (l)(b), by either party, no later than 4 years after the 

29 petitioner obtained knowledge of the described condition; 

30 ie) for the reason set forth in subsection (1 llc), by the underaged party or the party's parent or 
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guardian, prior to before the time that the underaged party reaches the age at which the party could have 

2 married without satisfying the omitted requirement. 

3 (3) A declaration of invalidity for the reason set forth in subsection 111 Id) may be sought by either 

4 party, the legal spouse in case of a bigamous marriage, the county attorney, or a child of either party, at 

5 any time prier to before the death of one of the parties. 

6 14) Children born of a marriage declared invalid are legitimate. 

7 15) Unless the court finds, after a consideration of all relevant circumstances, including the effect 

8 of a retroactive decree on third parties, that the interests of justice would be served by making the decree 

9 not retroactive, it shall declare the marriage invalid as of the date of the marriage. The provisions of chapter 

10 4 relating to property rights of the spouses, maintenance, support, and eustsetv parenting ot children on 

11 dissolution of marriage are applicable to nonretroactive decrees of invalidity. 

1 2 16) The clerk of the court shall give notice of the entry of a decree declaring the invalidity of a 

1 3 marriage: 

14 la) if the marriage is registered in this state, to the clerk of the district court of the county where 

1 5 the marriage is registered, who shall enter the fact of invalidity in the book in which the marriage license 

16 and certificate are recorded; or 

17 lb) if the marriage is registered in another jurisdiction, to the appropriate official of that jurisdiction, 

18 with the request that the official enter the fact of invalidity in the appropriate record." 

1 9 

Section 5. Section 40-4-103, MCA, is amended to read: 20 

21 "40-4-103. Application of the Montana Rules of Civil Procedure. (1) Except for proceedings 

22 coming under the Uniform Child Custody Jurisdiction Act, the Montana Rules of Civil Procedure apply to 

23 all proceedings under this chapter, except as otherwise provided in this chapter. 

24 12) A proceeding for dissolution of marriage or legal separation &flail must be entitled, "In re the 

25 Marriage of .......... and ............ ". A eustoElv parenting or support proceeding &flail must be entitled, "In 

26 re the (eustoEl•(i (parenting) (support) of ........ ". 

27 (3) The initial pleading in all proceedings under this chapter Sflall must be denominated a petition. 

28 A responsive pleading Sflall must be denominated a response. Other pleadings, and all pleadings in other 

29 matters under this chapter, &flail must be denominated as provided in the Montana Rules of Civil Procedure. 

30 (4) In this chapter, "decree" includes "judgment". 
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(5) A decree of dissolution or of legal separation, if made, sR-all may not be awarded to one of the 

2 parties but sR-all must provide that it affects the status previously existing between the parties i11 the 

3 manner decreed." 

Section 6. Section 40-4-104, MCA, is amended to read: 

4 

5 

6 "40-4-104. Dissolution of marriage -- legal separation. (1 l The district court shall enter a decree 

7 of dissolution of marriage if: 

8 (a) the court finds that one of the parties, at the time the action was commenced, was domiciled 

9 in this state or was stationed in this state while a member of the armed services and that the domicile or 

10 military presence has been maintained for 90 days~ preceding the making of the findings; 

11 (bl the court finds that the marriage is irretrievably broken, which findings sR-all must be supported 

1 2 by evidence: 

13 Ii) that the parties have lived separate and apart for a period of more than 180 days~ preceding 

14 the commencement of this proceeding; or 

15 (ii) that there is serious marital discord Wffi€fl that adversely affects the attitude of one or both of 

16 the parties towards the marriage; 

17 (c) the court finds that the conciliation provisions of the Montana Conciliation Law and of 40-4-107 

18 either do not apply or have been met; and 

19 (d) to the extent it has jurisdiction to do so, the court has considered, approved, or made provision 

20 for ehild eustody parenting, the support of any child entitled to support, the maintenance of either spouse, 

21 and the disposition of property. 

22 (2) If a party requests a decree of legal separation rather than a decree of dissolution of marriage, 

23 the court shall grant the decree in that form unless the other party objects." 

24 

Section 7. Section 40-4-105, MCA, is amended to read: 25 

26 "40-4-105. Procedure -- commencement-· pleadings -- abolition of existing defenses. (11 The 

27 verified petition in a proceeding for dissolution of marriage or legal separation sR-all must allege that the 

28 marriage is irretrievably broken and sR-all must set forth: 

29 (al the age, occupation, and residence of each party and l=lis the party's length of residence in this 

30 state; 
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(b) the date of the marriage and the place at which it was registered; 

2 (cl that the jurisdictional requirements of 40-4-104 exist and that the marriage Is irretrievably 

3 broken in that either: 

4 (i) the parties have lived separate and apart for a period of more than 180 days flffiH preceding the 

5 commencement of this proceeding; or 

6 (ii) there is serious marital discord Wffi€fl that adversely affects the attitude of one or both of the 

7 parties towards the marriage, and there is no reasonable prospect of reconciliation; 

8 (di the names, ages, and addresses of all living children of the marriage and whether the wife is 

9 pregnant; 

1 O (e) any arrangements as to support, custod1•, and visitation of the children and maintenance of a 

11 spouse; a!IB 

1 2 If) a proposed parenting plan. if applicable; and 

13 j_gJ_ the relief sought. 

14 (2) Either or both parties to the marriage may initiate the proceeding. 

1 5 (3) If a proceeding is commenced by one of the parties, the other party must be served in the 

16 manner provided by the Montana Rules of Civil Procedure and may within 20 days after the date of service 

17 file a verified response.~ 6 decree may not be entered until 20 days after the date of service. 

18 (4) Previously existing defenses to divorce and legal separation, including but not limited to 

19 condonation, connivance, collusion, recrimination, insanity, and lapse of time, are abolished. 

20 (51 The court may join additional parties proper for the exercise of its authority to implement this 

21 chapter." 

22 

23 

24 

Section 8. Section 40-4-109, MCA, is amended to read: 

"40-4-109. Independence of provisions of decree or temporary order. If a party fails to comply 

25 with a provision of a decree or temporary order or injunction, the obligation of the other party to make 

26 payments for support or maintenance or to permit ¥isitatien parental contact with the child is not suspended 

27 but fl€ the party may move the court to grant an appropriate order." 

SECTION 9. SECTION 40-4-11 O. MCA, IS AMENDED TO READ: 

28 

29 

30 "40-4-110. Costs- atterney's professional fees. ill The court from time to time, after considering 
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the financial resources of both parties, may order a party to pay a reasonable amount for the cost to the 

2 other party of maintaining or defending any proceeding under chapters 1 and 4 of this title ar,d for 

3 attorney's professional fees, including sums for legal and professional services rendered and costs incurred 

4 prior to the commencement of the proceeding or after entry of judgment. The court may order that the 

5 amount be paid directly to the attorney professional, who may enforce the order in fli., the professromil·s 

6 name. 

7 (21 The purpose of this section is to ensure that both parties have timely and equitable access to 

8 marital financial resources for costs incurred before, during, and after a proceeding under chapters 1 arid 

9 4." 

10 

11 Section 1 O. Section 40-4-123, MCA, is amended to read: 

12 "40-4-123. Jurisdiction and venue. (1) District courts, municipal courts, justices' courts, and crty 

13 courts have concurrent jurisdiction to hear and issue orders under 40-4-121. 

14 (2) The municipal judge, justice of the peace, or city court judge shall on motion suspend all further 

1 5 proceedings in the action and certify the pleading and any orders to the clerk of the district court of the 

16 county where the action was begun if an action for declaration of invalidity of a marriage, legal separation, 

17 or dissolution of marriage or for ehild eustody parenting is pending between the parties. From the time of 

18 the certification of the pleadings and any orders to the clerk, the district court has the same jurisdiction over 

19 the action as if it had been commenced in district court. 

20 (3) An action brought under 40-4-121 may be tried in the county in which either party resides or 

21 in which the physical abuse was committed. 

22 (4) The right to petition for relief may not be denied because the plaintiff has vacated the residence 

23 or household to avoid abuse." 

24 

25 Section 11. Section 40-4-201, MCA, is amended to read: 

26 "40-4-201. Separation agreement. ( 1) To promote amicable settlement of disputes between parties 

27 to a marriage attendant upon their separation or the dissolution of their marriage, the parties may enter into 

28 a written separation agreement containing provisions for disposition of any property owned by either of 

29 them, maintenance of either of them, and support, custody parenting, and ·,isitation of parental contact 

30 with their children. In cases in which children are involved, the separation agreement fffit&t MAY contarn 
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a parenting plan as required in {section W 20}. 

2 (2) In a proceeding for dissolution of marriage or for legal separation, the terms of the separation 

3 agreement, except those providing for the support, custody parenting, and ~<isitation of parental contact 

4 with children, are binding upon the court unless it finds, after considering the economic circumstances of 

5 the parties and any other relevant evidence produced by the parties, on their own motion or on request of 

6 the court, that the separation agreement is unconscionable. 

7 (3) If the court finds the separation agreement unconscionable, it may request that the parties w 

8 submit a revised separation agreement or il may make orders for the disposition of property, maintenance, 

9 and support. 

1 O (4) If the court finds that the separation agreement is not unconscionable as to disposition of 

11 property or maintenance and not unsatisfactory as to support: 

1 2 (a) unless the separation agreement provides to the contrary, its terms Sflall must be set forth in 
' 

1 3 the decree of dissolution or legal separation and the parties sAall be ordered to perform them; or 

14 (bl if the separation agreement provides that its terms Sflall may not be set forth in the decree, the 

1 5 decree Sflall must identify the separation agreement and state that the court has found the terms not 

1 6 unconscionable. 

17 (5) Terms of the agreement set forth in the decree are enforceable by all remedies available for 

18 enforcement of a judgment, including contempt, and are enforceable as contract terms. 

19 (61 Except for terms concerning the support, eustosy parenting, or ·,•isitatieA of parental contact 

20 with the children, the decree may expressly preclude or limit modification of terms set forth in the decree 

21 if provided for in the separation agreement so 13revides. Otherwise, terms of a separation agreement set 

22 forth in the decree are automatically modified by modification of the decree:" 

23 

24 Section 12. Section 40-4-204, MCA, is amended to read: 

25 "40-4-204. Child support -- orders to address health insurance -- withholding of child support. I 1) 

26 In a proceeding for dissolution of marriage, legal separation, maintenance, or child support, the court shall 

2 7 order either or both parents owing a duty of support to a child to pay an amount reasonable or necessary 

28 for the child's support, without regard to marital misconduct. 

29 (2) The court shall consider all relevant factors, including: 

30 (a) the financial resources of the child; 
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lb) the financial resources of the eustodial fHlffiRt parents; 

2 (cl the standard of living that the child would have enjoyed had the marriage not been dissolved; 

3 (d) the physical and emotional condition of the child and the child's educational and medical needs; 

4 (el the financial resources and needs of the noncustodial parent; 

5 ff+ the age of the child; 

6 +§+ill the cost of day care for the child; 

7 Wi9.l any oustody arrangement parenting plan that is ordered or decided upon; and 

8 f++J.b.l the needs of any person, other than the child, whom either parent is legally obligated to 

9 support. 

10 (3) (a) Whenever a court issues or modifies an order concerning child support, the court shall 

11 determine the child support obligation by applying the standards in this section and the uniform child 

12 support guidelines adopted by the department of public health and human services pursuant to 40-5-209. 

13 The guidelines must be used in all cases, including cases in which the order is entered upon the default of 

14 a party and those in which the parties have entered into an agreement regarding the support amount. A 

15 verified representation of the defaulting parent's income, based on the best information available, may be 

16 used when a parent fails to provide financial information for use in applying the guidelines. The amount 

17 determined under the guidelines is presumed to be an adequate and reasonable support award, unless the 

18 court finds by clear and convincing evidence that the application of the standards and guidelines is unIust 

19 to the child or to any of the parties or that it is inappropriate in that particular case. 

20 (b) If the court finds that the guideline amount is unjust or inappropriate in a particular case, it shall 

21 state its reasons for that finding. Similar reasons must also be stated in a case in which the parties have 

22 agreed to a support amount that varies from the guideline amount. Findings that rebut and vary the 

23 guideline amount must include a statement of the amount of support that would have ordinarily been 

24 ordered under the guidelines. 

25 (c) If the court does not order a parent owing a duty of support to a child to pay any amount for 

26 the child's support, the court shall state its reasons for not ordering child support. 

27 (4) Each temporary or final district court judgment, decree, or order establishing a child support 

28 obligation under this title and each modification of a final order for child support must include a medical 

29 support order as provided for in Title 40, chapter 5, part 8. 

30 151 (al Unless the court makes a written exception under 40-5-315 or 40-5-411 and the exception 
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is included in the support order, a support obligation established by judgment, decree, or order under this 

2 section, whether temporary or final, and each modification of an existing support obligation under 40-4-208 

3 must be enforced by immediate or delinquency income withholding, or both, under Title 40, chapter 5, part 

4 3 or 4. A support order that omits the written exceptions provided in 40-5-315 or 40-5-411 or that provides 

5 for a payment arrangement inconsistent with this section is nevertheless subject to withholding for the 

6 payment of support without need for an amendment to the support order or for any further action by the 

7 court. 

8 {b) If an obligor is exempt from immediate income withholding, the district court judgment or order 

9 must include a warning statement that if the obligor is delinquent in the payment of support, the obligor's 

1 0 income may be subject to income withholding procedures under Title 40, chapter 5, part 3 or 4. Failure to 

11 include a warning statement in a Judgment or order does not preclude the use of withholding procedures. 

12 {cl If a support order subject to income withholding is expressed in terms of a monthly obligation, 

13 the order may be annualized and withheld on a weekly or biweekly basis, corresponding to the obligor's 

14 regular pay period. When an order is annualized and withheld on a weekly or biweekly basis under this 

15 section, the support withheld from the obligor may be retained by the obligee when it exceeds the obligor's 

16 monthly support obligation if the excess support is a result of annualized withholding. 

17 (6) For the purposes of income withholding under subsection (5), each district court judgment, 

18 decree, or order that establishes or modifies a child support obligation must include a provision requiring 

19 the parent obligated to pay support to inform the court and, if the department of public health and human 

20 services is providing services under Title IV-D of the Social Security Act for the enforcement of the 

21 Judgment, decree, or order, the department, of the following: 

22 (al the name and address of the parent's current employer; 

23 lb) whether the parent has access to health insurance through an employer or other group; and 

24 {cl if insurance coverage is available, the health insurance policy information. 

25 (7) Each district court judgment, decree, or order establishing a final child support obligation under 

26 this part and each modification of a final order for child support must contain a statement that the order 

27 is subJect to review and modification by the department of public health and human services upon the 

28 request of the department or a party under 40-5-271 through 40-5-273 when the department is providing 

29 services under Title IV-D of the Social Security Act for the enforcement of the order. 

30 (81 {al A district court judgment, decree, or order that establishes or modifies a child support 
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obligation must include a provision requiring the child support OBLIGATION to be paid, WITHOUT NEED 

2 FOR FURTHER COURT ORDER: 

3 (I) TO THE PERSON WITH WHOM THE CHILD RESIDES BY LEGAL ORDER: 

4 (Ill IF THE PERSON WITH WHOM THE CHILD LEGALLY RESIDES VOLUNTARILY OR 

5 INVOLUNTARILY RELINQUISHES PHYSICAL CARE AND CONTROL OF THE CHILD TO ANOTHER PERSON 

6 ORGANIZATION, OR AGENCY, TO THE PERSON, ORGANIZATION, OR AGENCY TO WHOM PHYSICAL 

7 CUSTODY HAS BEEN RELINQUISHED: 

8 (Ill) IF ANY OTHER PERSON, ORGANIZATION, OR AGENCY IS ENTITLED BY LAW, ASSIGNMENTC 

9 OR SIMILAR REASON TO RECEIVE OR COLLECT THE CHILD SUPPORT OBLIGATION, TO THE PERSON, 

10 ORGANIZATION, OR AGENCY HAVING THE RIGHT TO RECEIVE OR COLLECT THE PAYMENT: OR 

11 (IV) TO THE COURT FOR THE BENEFIT OF THE MINOR CHILD .a-; 

12 (ii the legal eustodian of the minor ehild; 

13 (iii (Al any other person, organization, or agonG',' having legal physieal eustod·r of the minor child 

14 under a legal assignment of rights; or 

15 (Bl the eourt for the benefit of the minor ehild; 

16 (iii) any other 13orson or ageney designated as earetal(er of the minor ehild by agreement of the legal 

17 eustedian; or 

18 ti,•) any assi§nee er other person, or§anizatien, er a§eney authorized to receive or collect ch+k! 

19 sup13ort pursuant to the ehild support EJUidelines adopted under 40 e 209. 

20 (b) A judgment, decree, or order that omits the provision required by subsection I8)(al Is subject 

21 to the requirements of subsection IB)(a) without need for an amendment to the judgment, decree, or order 

22 or for any further action by the court." 

23 

Section 13. Section 40-4-205, MCA, is amended to read: 24 

25 "40-4-205. Representation of ehilel Guardian ad litem. 11 I The court may appoint a guardian ad 

26 litem to represent the interests of a minor dependent child with respect to the child's support, custody 

27 parenting, and visitation parental contact. The guardian ad !item may be an attorney. The county attorney, 

28 a deputy county attorney, if any, or the department of public health and human services or any of its staff 

29 may not be appointed for this purpose. 

30 121 The guardian ad litem has the following general duties: 
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(a) to conduct investigations that the guardian ad I item considers necessary to ascertain the facts 

2 related to the child's support, custody parenting, and ~'isitation parental contact; 

3 (b) to interview or observe the child who is the subject of the proceeding; 

4 (c) to make written reports to the court concerning the child's support, custody parenting, a11d 

5 visitation parental contact; 

6 (d) to appear and participate in all proceedings to the degree necessary to adequately represent 

7 the child and make recommendations to the court concerning the child's support, custody parenting, and 

8 visitation parental contact; and 

9 (e) to perform other duties as directed by the court. 

1 0 (3) The guardian ad I item has access to court, medical, psychological, law enforcement, social 

11 services, and school records pertaining to the child and the child's siblings and parents or custodians 

1 2 caretakers. 

13 (4) The court shall enter an order for costs and fees in favor of the child's guardian ad litem. The 

14 order must be made against either or both parents, except that if the responsible party is indigent, the costs 

1 5 must be waived." 

16 

17 Section 14. Section 40-4-211, MCA, is amended to read: 

18 "40-4-211. Child eusted'f juFisdietieR Jurisdiction -- commencement of parenting proceedings. ( 1 I 

1 9 A court of this state competent to decide child custody parenting matters has jurisdiction to make a ~le 

20 custody parenting authority determination by initial or modification amended decree if: 

21 (a) this state: 

22 (i) Is the home state of the child at the time of commencement of the proceedings; or 

23 (ii) had been the child's home state within 6 months before commencement of the proceeding 

24 proceedings and the child is absent from this state because of f\tt, the child's removal or retention by a Qffi' 

25 person clainiing his custody or for other reason and a parent or person acting as parent continues to live 

26 in this state; or 

27 (b) it is in the best interest of the child that a court of this state assume jurisdiction because: 

28 (i) the child and f\tt, the parents or the child and at least one contestant have a significant 

29 connection with this state; and 

30 (ii) there is available in this state substantial evidence concerning the child's present or future care, 
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protection, training, and personal relationships; or 

2 (cl the child is physically present in this state and: 

3 (i) has been abandoned; or 

4 (ii) it is necessary in an emergency to protect fHffi the child because Re the child has been subjected 

5 to or threatened with mistreatment or abuse or is neglected or dependent; or 

6 Id) Iii no other state has jurisdiction under prerequisites substantially in accordance with subsect,on 

7 I 1 I (al, I 1 )(bl, or I 1 I (cl or another state has declined to exercise Jurisdiction on the ground that this st cite 

8 is the more appropriate forum to determine custody of parenting authority over OF the child; and 

9 Iii) it is in ms the child's best interest that the court assume Jurisdiction. 

10 (21 Except under subsections (1 )(c) and (1)(d), physical presence in this state of the child or of the 

11 child and one of the contestants is not alone sufficient to confer jurisdiction on a court of this state to wake 

12 a chila oustody parenting authority determination. 

13 (3) Physical presence of the child, while desirable, is not a prerequisite for jurisdiction to detercrw1e 

14 i=lis eustodv parenting authority OF THE CHILD. 

15 (4) A ehila oustody parenting plan proceeding is commenced in the district court: 

16 (al by a parent, by filing a petition: 

17 Ii) for dissolution or legal separation; or 

18 Iii) for eustody of the ohild parenting authority in the county in which Re the child is permane11tly 

19 resident or found; or 

20 lb) by a person other than a parent, by filing a petition for eustod•r of the chila parenting authority 

21 in the county in which oo the child is permanently resident or found, but only if oo the child is not tR--ffiB 

22 physioal eustod-,, of physically residing with one of ms the child's parents. 

23 (51 Notice of a ohila custody parenting proceeding sruill must be given to the child's parent, 

24 guardian, eustodian caretaker, those persons ha•;in§ physieal ei;stoay of with whom the child is physicaljy 

25 residing, and all other contestants, who may appear, be heard, and file a responsive pleading. The court, 

26 upon a showing of good cause, may permit intervention of other interested parties." 

Section 15. Section 40-4-212, MCA, is amended to read: 

27 

28 

29 "40-4-212. Best interest interests INTEREST of child. { 1) The court shall determine custody the 

30 parenting plan in accordance with the best interest interests INTEREST of the child. The court shall consider 
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all relevant parenting factors, including WHICH MAY INCLUDE but ARE not lirn1ted to: 

2 (a) the wishes of the child's parent or parents as to custody; 

3 !bl the wishes of the child as to a custodian; 

4 (c) the interaction and interrelationship of the child with the child's parent or parents and siblings 

5 and with any other person who m,a.y significantly a-f--fe£t affects the child's best interest; 

6 (d) t_he child's adjustment to home, school, and community; 

7 (e) the mental and physical health of all individuals involved; 

8 (f) physical abuse or threat of physical abuse by one parent against the other parent or the child; 

9 a-f\6 

10 (g) chemical dependency, as defined in 53-24-103, or chemical abuse on the part of either parent~ 

11 (h) continuity and stability of care; 

12 Ii) developmental needs of the child; 

13 (i) whether a parent has knowingly failed to pay birth-related costs that the parent is able to pay, 

14 which is considered to be not in the child's best interests; 

15 (kl whether a parent has knowingly failed to financially support a child that the parent is able to 

16 support, which is considered to be not in the child's best interests; 

17 (I) whether the child has frequent and continuing contact with both parents, which is considered 

18 to be in the child's best interests unless the court determines, after a hearing, that contact with a parent 

19 would be detrimental to the child's best interests. In making that determination, the court shall consider 

20 evidence of physical abuse or threat of physical abuse by one parent against the other parent or the child, 

21 including but not limited to whether a parent or other person residing in that parent's household has been 

22 convicted of any of the crimes enumerated in 40-4-219(8)(b). 

23 1ml adverse effects on the child resulting from continuous and vexat'1ous parenting plan amendment 

24 actions. 

25 121 A de facto custody parenting arrangement, in the absence of a prior custody parenting decree, 

26 does not require the child's parent or parents to prove the factors set forth in 40-4-219. 

27 131 The following are rebuttable presumptions and apply unless contrary to the best interest of the 

28 child: 

29 (a) Custody sho1c.Jld bo granted to the parent who has provided most of the primary care during the 

30 child's life. 
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W A custody parenting plan action brought by a parent within 6 months after a child support 

2 action against that parent is vexatious. 

3 (bl A motion to amend a final parenting plan pursuant to 40-4-21 9 is vexatious if a parent seeks 

4 to amend a final parenting plan without making a good faith effort to comply with the provisions of :he 

5 parenting plan or with dispute resolution provisions of the final parenting plan. 

6 HI The following are rebuttable presumptions: 

7 (al A lrnowing failure to pay birth related oosts that the person is able to pay is not in th~ees, 

8 interest of the child. 

9 (bl Failure to pay child support that the person is able to pay is not in tho best interest of a child 

10 in need of the child support." 

11 

12 Section 16. Section 40-4-213, MCA, is amended to read: 

13 "40-4-213. Temporary orders Interim parenting plan. ( 1) A party to a ousted•,' parenting proceed1 ng 

14 may move for a temporary ousted•,· order an interim parenting plan. Tho motion must be supported by an 

15 affidavit as provided in 40-4-220(1). The court may aWi'lfd temporary eustody adopt an interim parenting 

16 Q)fill under the standards of 40-4-212 after a hearing or under the standards of 40-4-212 and 40-4-220(21 

17 before a hearing. If there is no objection, the court may act solely on the basis of the affidavits. 

18 (2) If a proceeding for dissolution of marriage or legal separation is dismissed, any tomporarv 

19 eustody order interim parenting plan is vacated unless a parent or the ehild's eustodian moves that the 

20 proceeding continue as a eustody parenting proceeding and the court finds, after a hearing, that the 

21 circumstances of the parents and the best interest interests of the child require that a eustodv decree 

22 parenting plan be~ adopted. A CHILD SUPPORT DELINQUENCY EXISTING AT THE TIME THAT AN 

23 INTERIM PARENTING PLAN IS VACATED REMAINS A JUDGMENT SUBJECT TO COLLECTION. 

24 (3) If a custody parenting proceeding commenced in the absence of a petition for dissolution of 

25 marriage or legal separation is dismissed, any temporary custody order interim parenting plan is vacated. 

26 A CHILD SUPPORT DELINQUENCY EXISTING AT THE TIME THAT AN INTERIM PARENTING PLAN IS 

27 VACATED REMAINS A JUDGMENT SUBJECT TO COLLECTION. 

28 (41 Adoption of a final parenting plan under [section W 20] vacates any interim parenting plan 

29 adopted under this section. A CHILD SUPPORT DELINQUENCY EXISTING AT THE TIME THAT AN INTERIM 

30 PARENTING PLAN IS VACATED REMAINS A JUDGMENT SUBJECT TO COLLECTION." 
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Section 17. Section 40-4-214, MCA, Is amended to read: 

2 "40-4-214. Interviews. 11 I The court may interview the child in chambers to ascertain the child's 

3 wishes as to rus eustod1an residence and as to visitation parental contact. The court may permit counsel 

4 to be present at the interview. The court shall cause a record of the interview to be made and to be part 

5 of the record in the case. 

6 12) The court may seek the advice of professional personnel, whether or not employed by the court 

7 on a regular basis. The advice given &flail must be in writing and made available by the court to counsel 

8 upon request. Counsel may examine as a witness any professional personnel consulted by the court." 

Section 18. Section 40-4-215, MCA, is amended to read: 

9 

10 

1 1 "40-4-215. Investigations and reports. 11 I In contested oust□ d'y' prooeedings and in other custody 

12 prooeedings if J.! a parent or the child's custodian G court-appointed third party requests, or if the court finds 

13 that a parenting proceeding is contested, the court may order an investigation and report concerning 

14 eustodial parenting arrangements for the child. The investigator may be the child's guardian ad litem or 

1 5 other professional considered appropriate by the court. The department of public health and human services 

16 may not be ordered to conduct the investigation or draft a report unless the parent or the child's custodian 

1 7 person requesting the investigation is a recipient of aid to families with dependent ehildren CASH 

18 ASSISTANCE UNDER THE TEMPORARY ASSISTANCE FOR NEEDY FAMILIES BLOCK GRANT, food stamps, 

1 9 or public assistance and all reasonable options for payment of the investigation, if conducted by a person 

20 not employed by the department, are exhausted. The department may consult with any investigator arid 

21 share information relevant to the child's best interests. The cost of the investigation and report must be 

22 paid according to the final order. The cost of the educational evaluation under subsection (2I(a) must be 

23 paid from the fees for filing petitions for contested amendment of a parenting plan, as provided in 

24 25-1-201 (9). 

25 12) The court shall determine, if appropriate, the level of evaluation necessary for adequate 

26 investigation and preparation of the report, which may include one or more of the following: 

27 la) parenting education; 

28 (bl mediation pursuant to 40 4 303 40-4 301; 

29 (c) factfinding by the investigator; and 

30 Id) psychological evaluation of the parties. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

12 

13 

14 

15 

16 

17 

18 

19 

Rt@ In preparing a report concerning a child, the investigator may consult any person who ffinV 

M¥e has inform-ation about the child and the child's potential custodial parenting arrangements. Upon order 

of the court, the investigator may refer the child to professional personnel for diagnosis. +1'+e Except ilS 

required for children 16 years of age or older, the investigator may consult with and obtain information from 

medical, psychiatric, or other expert persons who have served the child in the past without obtaining ,he 

consent of the parem or the chils's eustosian persons or entities authorized by law to grant or w1thhrJld 

access to the records. The child's consent must be obtained if the child has reached the age of 16 ur 0 ,ess 

the court finds that the child lacks mental capacity to consent. If the requirements of subsection+;:µ i:lJ are 

fulfilled, the investigator's report may be received in evidence at the hearing. 

+;:µi1]_ The court shall mail the investigator's report to counsel and to any party not represented by 

counsel at least 10 days prior to the hearing. +Re When consistent with state and federal law .Jhe 

investigator shall make available to counsel and to any party not represented by counsel the investigator's 

file of underlying data and reports, complete texts of diagnostic reports made to the investigator pursuant 

to the provisions of subsection Rt@, and the names and addresses of all persons whom the investigator 

has consulted. Any party to the proceeding may call the investigator and any person the investigator has 

consulted for cross-examination. A party may not waive the right of cross-examination prior to the hearing. 

The results of the investigation must be included in the court record and may, without obIection, be 

sealed." 

20 NEW SECTION. Section 19. Final parenting plan -- purpose and objectives. The objectives of a 

21 final parenting plan are to: 

22 11) protect the best interest of the child of a marriage, consistent with 40-4-212; 

23 12) provide for the physical care of the child; 

24 131 maintain the child's emotional stability and minimize the child's exposure to parental conflict; 

25 (41 provide for the child's changing needs as the child grows and matures, in a way that minimizes 

26 the need for future amendment to the final parenting plan; 

27 15) set forth the authority and responsibilities of each parent with respect to the child, consistent 

28 with the criteria in [section +9 20]; and 

29 (6) encourage the parents, when appropriate under [section +9 20], to meet their respons1bilit1es 

30 to their minor children through agreements in the parenting plan rather than through judicial intervention. 
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NEW SECTION. Section 20. Final parenting plan criteria. I 1 I In every dissolution proceeding, 

2 proceeding for declaration of invalidity of marriage, parenting plan proceeding, or legal separation 

3 proceeding that involves a child, each parent or both parents Jointly shall submit to the court, in good faith. 

4 a proposed final plan for parenting the child, which ffltt&t MAY include the allocation of parenting functions. 

5 A final parenting plan must be incorporated into any final decree or amended decree, including cases of 

6 dissolution by default. As used in this section, parenting functions means those aspects of the parent-child 

7 relationship in which the parent makes decisions and performs functions necessary for the care and growth 

8 of the child, iAelud1ng WHICH MAY INCLUDE: 

9 la) maintaining a loving, stable, consistent, and nurturing relationship with the child; 

1 O lb) attending to the daily needs of the child such as feeding, physical care, DEVELOPMENT, and 

11 grooming, supervision, SPIRITUAL GROWTH AND DEVELOPMENT, health care, day care, and engaging in 

12 other activities that are appropriate to the developmental level of the child and that are within the social 

13 and economic circumstances of the particular family; 

14 (cl attending to adequate education for the child, including remedial or other education essential 

1 5 to the best iAterests INTEREST of the child; 

16 (di assistiAg the ehild iA devele13iA9 and nrnintaiAing apprepriate iAterperseAal relatiorships 

17 ENSURING THE INTERACTIONS AND INTERRELATIONSHIP OF THE CHILD WITH THE CHILD'S PARENTS 

18 AND SIBLINGS AND WITH ANY OTHER PERSON WHO SIGNIFICANTLY AFFECTS THE CHILD'S BEST 

1 9 INTEREST; and 

20 (el exercising appropriate judgment regarding the child's welfare, consistent with the child's 

21 developmental level and the family's social and economic circumstances. 

22 (21 Based on the best interest of the child, a final parenting plan~ MAY include, at a minimum, 

2 3 provisions for: 

24 (a) designation of a parent as custodian of the child, solely for the purposes of all other state and 

25 federal statutes that require a designation or determination of custody, but the designation may not affect 

26 either parent's rights and responsibilities under the parenting plan; 

27 (bl designation of the legal residence of both parents and the child, except as provided in 40-4-217; 

28 (cl a residential schedule specifying the periods of time during which the child will reside with each 

29 parent, including provIsIons for holidays, birthdays ot family members, vacations, and other special 

30 occasions; 
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Id) finances to provide for the child's needs; aF\4 

2 le) any other factors affecting the physical and emotional health and well-being of the childa~ 

3 (31 Based on the best interest sf the ehild, a 13arentin§ 13lan mav include: 

4 (al 13re 0,·isions for ill periodic review of the parenting plan when requested by either parent or thr. 

5 child or when circumstances arise that are foreseen by the parents as triggering a need for review, such 

6 as attainment by the child of a certain age or if a change in the child's residence is necessitated; 

7 WJ.§1 sanctions that will apply if a parent fails to follow the terms of the parenting plan, inr.l,irling 

8 contempt of court; 

9 Wi!::il allocation of parental decisionmaking authority regarding the child's: 

10 (i) education; 

11 (ii) religious u13brin§ing SPIRITUAL DEVELOPMENT; and 

1 2 (iii) health care AND PHYSICAL GROWTH; 

13 fmill the method by which future disputes concerning the child will be resolved between the 

14 parents, other than court action; and 

15 (el other previsions ap13lieable to W the unique circumstances of the child or the family situatio,-

16 that the parents agree will facilitate a meaningful, ongoing relationship between the child and parents. 

17 14) The court may in its discretion order the parties to participate in a dispute resolution process 

1 8 to assist in resolving any conflicts between the parties regarding adoption of the parenting plan. The dispute 

19 resolution process may include counseling or mediation by a specified person or agency, or court action. 

20 (5) Each parent may make decisions regarding the day-to-day care and control of the child while 

21 the child is residing with that parentL and, regardless of the alloeation of desis1onmal(ing in the parenting 

22 ~ either parent may make emergency decisions affecting the child's safety or health. When mutual 

23 decisionmaking is designated in the parenting plan but cannot be achieved regarding a particular issue, the 

24 parents shall make a good faith effort to resolve the issue through any dispute resolution process provided 

25 for in the final parenting plan. 

26 (6) If a parent fails to comply with a provision of the parenting plan, the other parent's obligations 

27 under the parenting plan are not affected. 

28 17) THE COURT MAY ORDER THAT THE PARENTING PLAN BE SEALED IF PRIVACY OF THE PLAN 

29 IS NECESSARY TO PROTECT THE BEST INTEREST OF THE CHILD. 

30 
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Section 21. Section 40-4-216, MCA, is amended to read: 

2 "40-4-216. Hearings. ( 11 Gustosy Parenting plan proceedings shall receive priority in being set for 

3 hearing. 

4 (2) The court may tax as costs the payment of necessary travel and other expenses incurred by 

5 any person whose presence at the hearing the court eeems considers necessary to determine the best 

6 interest of the child. 

7 (3) The courtL without a jury L shall determine questions of law and fact. If it finds that a public 

8 hearing may be detrimental to the child's best interest, the court may exclude the public from a~ 

9 parenting hearing but may admit any person who has a direct and legitimate interest in the particular case 

1 O or a legitimate educational or research interest in the work of the court. 

11 (4) If the court finds it necessary that the record of any interview, report, investigation, or 

12 testimony in a oustesy parenting proceeding be kept secret to protect the child's welfare, the court may 

13 make an appropriate order sealing the record." 

14 

15 

16 

1 7 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 22. Section 40-4-217, MCA, is amended to read: 

"40-4-217. Visitation Notice of intent to move. (1) A parent who is net grantes custosy ol tho 

chils is entitles to reasenal3Ie Yisitation rights unless the court finss, after a hearing, that visitation would 

endanger serioust,v the child's ph•,·s;,cal, mental, moral, or emotional health. 

l2i In a proooosing for sissolution of marnage or legal separation, the court may, upon the petitior, 

of a grandparent, grant reasonaele •tisitation rights to the gransparent of the child if the court finds, after 

a hearing, that tho •;isitation would ee in the 13est interest sf the child. 

(3) The court may modify an erder granting er senying Yisitatien rights wheneYer modificatiOfl 

weuld serve the 13est interest of the child; howe¥er, the court FRay not restrict a parent's visitatien rights 

ttnless it finds that the •;isitation would endanger seriously the child's physical, FR0ntal, FR oral, or emotional 

health or unless the provisions of sul3soetion (6) apply. 

{4)- As long as a noneustodial parent who has visitation rights under a decree or a custody 

agreeFRent remains a resident of this state, a resident custodial parent shall, before changing the ohild's 

residenoe ts another state and unless the nenoustodial parent has gi,;en written censent, give written notice 

to the noncustodial parent, as pre•;ised In subseet1on (61. 

+a-t +-flO A parent who intends to change residence shall, unless precluded under [section +9 201, 
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provide written notice retjuired by subsection (4 I to the other parent. 

2 (2) .If a parent's change in residence will significantly affect the child's contact with the other 

3 parent, as defined in 4 0 4 21011 I (el, notice must be served personally or given by certified mail 11ot less 

4 than 30 days before the proposed change in residence and must include a proposed revised re!3rcJe_ci_tial 

5 schedule. Proof of service must be filed with the court that issued the eustody order :idopted the pc1renting 

6 llli!.!J.. The purpose of the notiee is to allow the noncustodial parent to soel, a ffiodifieation of the pa<Jnt's 

7 11isitation schedule. Failure of the parent who receives notice to respond to the written notice or to seek 

8 amendment of the residential schedule pursuant to 40-4-219 within the 30-day period constitutes 

9 acceptance of the proposed revised residential schedule. 

10 16) (a) If a noncustodial parent or other 13erson residing in the noneustodial 13arent' s househoi<l-fl.as 

11 been eonlfieted al any of the erimes listed in subseetion (6He), the eustoElial 13arent or an•,, other pef-SBf, 

12 who has been granted eustody of tho ehild pursuant ts eourt orEler ffiay file an objection to visitatffif'--W+th 

13 the court. Tho custodial parent or other person halfing custody shall gilfe notieo to the noncustodial parent 

14 of the obJeetion as prolfided b~' the Montana Rules of Gi•~il Procedure, and the noncustodial parent has 20 

15 days from the notice to respond. If the noneustodial 13arent fails to respond within 20 da•,•s, the visitation 

16 rights of the nonoustoElial 13aront are suspended until further order of the eourt. If the noncustodial pare 01t 

17 ros13onds and objects, a hearing must be hole within 30 days of the response. 

18 (bl The noncustodial parent has the burden at tAe hearing to 13ro·~e that lfisitat1on hy tM 

19 noncustodial 13arent does not serieusly endanger the etciild's physieal, ffiental, moral, or emotional health 

20 and that the modification of visitation is not in the best interest of the ehild. 

21 le) This subsection (el a1313lies to the following crimes: 

22 Ii) deliberate homicide, as describes in 4 6 6 102; 

23 Iii) mitigates deliberate homieide, as described in 4 6 6 103; 

24 !iii) sOJEUal assault, as described in 4 6 ll §02; 

25 (iv) sexual intercourse without sonsent, as described in 4 e e §03; 

26 Iv) de•,•iate se>wal eenduct ,,..,ith an animal, as aossribed in 4 e 2 101 and prohibited under 

27 4s e eO!i; 

28 (vii incest, as described in 46 e §07; 

29 (Yii) aggra>,<ated promotion of prostitution sf a child, as described in 46 6 603(lllbi; 

30 (lfiii) endangering the welfare of children, as described in 4 e e 622: 
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l1H) partner or family momoor assault of tho typo dosor'1oed in 46 6 20611 )la); 

(HI SOJ(ual ao1cJse of ohildren, as desoribed in 46 6 62§." 

Section 23. Section 40-4-219, MCA, is amended to read: 

HBO231.O2 

2 

3 

4 

5 "40-4-219. ModifioatioA Amendment of parenting plan -- mediation. ( 1) The court may in its 

6 discretion modify amend a prior 01cJstody deoree parenting plan if it finds, upon the basis of facts that have 

7 arisen since the prior fieffiee Illiill or that were unknown to the court at the time of entry of the prior fieffiee 

8 flli!.Q, that a change has occurred in the circumstances of the child or the ohild's oustodian and that the 

9 modifioation :imendment is necessary to serve the best interest of the child~ and if it f1cJrther finds that l.o. 

1 O determining the child's best interest under this section, the court may, in addition to the criteria In 

11 40-4-212, also consider whether: 

1 2 (a) the oustodian a§rees parents agree to the modifioation ilmendment; 

13 (b) the child has been integrated into the family of the petitioner with consent of the oustodian 

14 parents; 

15 le) the ehild's present environment endan§ers seriously tho ohild's physioal, mental, moral, or 

16 emotional health and that tho harm likely to so sausos by a ehan§e of environment is outwei§hed by its 

1 7 advanta§0S to the ohild; 

18 AA the child is 14 years of age or older and desires the mos;,f;,oation amendment; 

19 {e}J..g.J_ the oustosian one parent has willfully and consistently: 

20 Ii) ref1cJses refused to allow the child to have any contact with the nonoustodial other parent; or 

21 (ii) attempts ilttempted to frustrate or deny contact with the child by the nono1cJstodial parent's 

22 OJwroise of visitation ri§hts other parent; or 

23 ff·H.fil the eustodial parent one parent has changed or intends to change the child's residence ¼ 

24 another state in a manner that significantly affects the child's contact with the other parent. A change in 

25 residenee of more than 30 miles from the ehild's present residence eenstit1cJtes a significant effeot on 

26 parent child contact. 

27 12) A court may modify a de facto c1cJstody parenting arrangement in accordance with the factors 

28 set forth in 40-4-212. 

29 (3) The court shall presume the eustosian a parent is not acting in the child's best interest if the 

30 oustodian parent does any of the acts specified in subsection f-1-Het J..1.l1Ql or (8). 
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(4) The court may Fnedify amend the prior~ parenting plan based on subsection f+H-4 JJllg]_ 

2 to provide a new visitatien residential schedule for parental contact with the child and to apportio,1 

3 transportation costs between the parents. 

4 (5) Attorney fees and costs must be assessed against a party seeking medification frivolOL:s or 

5 repeated amendment if the court finds that the Fnedifieatien amendment action is vexatious and constitutes 

6 harassment. 

7 (6) A eustedy deeree parenting plan may be modified 3mended upon the death of the custodi.aj one 

8 parent pursuant to 40-4-221. 

9 (7) As used in this section, "prior eustody deeree" parenting plan" means a custody parenting 

1 O determination contained in a judicial decree or order made in a sustody parenting proceeding. In proceedi rigs 

11 for amendment under this section. a proposed amended parenting plan must be filed and served with the 

12 motion for amendment and with the response to the motion for amendment. Preference must be giveil to 

13 carrying out the parenting plan. 

14 (8) (al If a parent or other person residing in that parent's household has been convicted of any 

15 of the crimes listed in subsection t8tM ifilili.l., the other parent or any other person who has been granted 

16 custody of rights to the child pursuant to court order may file an objection to the current custody parenting 

17 order with the court. The parent or other person having eustod1· rights to the child pursuant to court order 

18 shall give notice to the other parent of the objection as provided by the Montana Rules of Civil Procedure, 

19 and the other parent has 20 days from the notice to respond. If the €1#\ef parent who receives notice of 

20 obiection fails to respond within 20 days, the custody parenting rights of the other that parent are 

21 suspended until further order of the court. If tho ether that parent responds and objects, a hearing must 

22 be held within 30 days of the response. 

23 (b) The ether 13arent has tho Burden at the hearing to wove that eustody By the other 13arent does 

24 not seriously endanger the ohild's 13hysioal, FnOntal, Fnoral, or eFnotional health and that the Fnodifieation 

25 of eustody is not in the Best interest at tho ehilEI. 

26 M This subsection (8) applies to the following crimes: 

27 Ii) deliberate homicide, as described in 45-5-102; 

28 (ii) mitigated deliberate homicide, as described in 45-5-103; 

29 (iii) sexual assault, as described 1n 45-5-502; 

30 (iv) sexual intercourse without consent, as described in 45-5-503; 
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Iv) deviate sexual conduct with an animal, as described in 45-2-101 and prohibited under 

2 45-5-505; 

3 lvi) incest, as described in 45-5-507; 

4 (vii) aggravated promotion of prostitution of a child, as described in 45-5-60311 lib); 

5 !viii) endangering the welfare of children, as described in 45-5-622; 

6 lix) partner or family member assault of the type described in 45-5-206(1 l(a); 

7 Ix) sexual abuse of children, as described in 45-5-625. 

8 (91 Except in cases of physical abuse or threat of physical abuse by one parent against the other 

9 parent or the child, or when a parent has been convicted of a crime enumerated in subsection (Sl(b), the 

1 O court may, in its discretion, order the parties to participate in a dispute resolution process to assist in 

11 resolving any conflicts between the parties regarding amendment of the parenting plan. The dispute 

12 resolution process may include counseling or mediation by a specified person or agency, and court action." 

Section 24. Section 40-4-220, MCA, is amended to read: 

13 

14 

15 "40-4-220. Affidavit practice. (1) A Unless the parties agree to an interim parenting plan or an 

1 6 amended parenting plan, the moving party seeking a teA'lpsrary sustsEly srEler an interim parenting plan or 

1 7 moElifieation omendment of a custoEly Elecree final parenting plan shall submit, together with fiis the moving 

1 8 papers, an affidavit setting forth facts supporting the requested Sffl€.f Jlli!.!1 or A'loElifisation amendment and 

1 9 shall give notice, together with a copy of fiis the affidavit, to other parties to the proceeding, who may tile 

20 opposing affidavits. The court shall deny the motion unless it finds that adequate cause for hearing the 

21 motion is established by the affidavits, based on the best interests of the child, in which case it shall set 

22 a date for hearing on an order to show cause why the requested DHIBf llli!.!1 or A'losifisation amendment 

23 should not be granted. 

24 121 (al A party seeking a teA'lporary sustoa·, orEler an interim parenting plan may request that the 

25 court grant a temporary assignA'lent of sustoEly order providing for living arrangements for the child ex 

26 parte. He The party shall se make the request in fiis the moving papers and shall submit an affidavit 

27 showing that: 

28 Iii no previou5 EloterA'lination of custoEly parenting plan has been ffiilEle ordered by a court and it 

29 would be in the child's best interest under the standards of 40-4-212 if temporary custoEly ,,..,ere plaeed 

30 with the person designated living arrangements for the child were as proposed by the moving party; or 
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1 (ii) although a previous deterAlinatien sf eustedy parenting plan has been ffIBOO ordered. an 

2 emergency situation has arisen in the child's present environment endangers his ph~'sieal or er1etio11ar 

3 ~that is detrimental to the child's best interests and an immediate change of eustedy would serve ir1 

4 the parenting plan is necessary to protect the ohild's phvsieal er eA1etienal health child. 

5 (b) If the court finds from the affidavits submitted by the moving party that a teA1porarv assignment 

6 of ousted•; the interim parenting plan proposed by the moving party would be in the child's best in:erest 

7 under the standards of 40-4-212 or that the child's phvsieal er emetienal health is endangered present 

8 environment is detrimental to the child's best interest and would be protected by a teA1porary assignmept 

9 et eustodv the interim parenting plan, the court shall make an order placing teA1perary custody wi~ 

1 O person designated implementing the interim parenting plan proposed by the moving party er with some 

11 ether persen designated by the ceurt and. The court shall require all parties to appear and show cause 

12 within 20 days from the execution of the 6feef interim parenting plan why, in the ease ef a teA1perary order 

13 issued under subsection (21 (aHil, the teAlperary erder interim parenting plan should not remain in effect until 

14 further order of court er, in the ease ef a teAlporary order issued under subseetion (2)(a)(ii), the court 

15 sheuld net restore the ehild to the eustodian froA'l who Al the ehild was FBA'leveEl by tho teA1perary orEler ... 

Section 25. Section 40-4-221, MCA, is amended to read: 

16 

17 

18 "40-4-221. Determination of eusteEly child's care upon death of eustedial parent. 111 Upon the 

19 death of a parent granted custody ef a ehild, custody shall pass to the nencustoElial parent unless" one or 

20 more parties named in subsection (2) may request a eustoEly parenting plan hearing. The nonoustodial 

21 surviving parent 5-flall must be a party in any proceeding brought under this section. 

22 (2) Upon the death of a parent granteEl eustoEly ef a child, any of the following parties may request 

23 a oustedy parenting plan hearing ans seel( custody of the child: 

24 (a) the neneustodial natural parent; 

25 lb) the surviving spouse of the deceased custosial parent; 

26 (c) a person nominated by the will of tho deceased ousteElial parent; 

27 Id) any person nominated by the child if the child is at least 12 years old; 

28 (e) any other person if that person has actual physical control over the child; 

29 (fl any other party whom, upon showing of good cause, the court permits to intervene as an 

30 interested party. 
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(31 The hearing and determination of custody shall be ::i parent'1ng plan is governed by this part." 

2 

3 Section 26. Section 40-4-225, MCA, is amended to read: 

4 "40-4-225. Access to records by Aeneusteaial parent. Notwithstanding any other provision of law, 

5 access to records and information pertaining to a minor child, including but not limited to medical, der1tal, 

6 law enforcement, and school records, may not be denied to a parent beoause such parent is not the child's 

7 custodial parent who is a party to a parenting plan." 

8 

9 Section 27. Section 40-4-226, MCA, is amended to read: 

1 O "40-4-226. Gemt e,ae,ell COURT-SANCTIONED educational program on effects of dissolution of 

11 marriage on children. ( 1) In a proceeding for dissolution of marriage involving a minor child or in a custody 

12 modifioation parenting plan proceeding involving a minor child, a court shall inform the parties, excluding 

13 the minor child, of available educational programs concerning the effects of dissolution of marriage on 

14 children and, if the court finds that it would be in the best interest of the minor child, may shall order the 

15 parties to attend a court s13onsored COURT-SANCTIONED program. The program may be divided into 

16 sessions. The program must be educational in nature and may not be designed for individual therapy. 

17 (21 Any facts presenteEI at an eEluoational session resultin§ frorn a referral unser this section ma·,• 

1 8 not oe consisereEI in a Elissal,Hian af a marria11e er a custosv ffiaElifieat;,an proeeesin§, nor may a report 

1 9 resulting frorn an eElueatienal session seoorne part of tho reeord of the dissolution er preoeeding unless the 

20 parties ha,•e stipulates in writing to the contrary. 

21 4-6} The fees er oosts of an esucational session unser this section must se borne by the parties and 

22 111a,• 13e assesses by the court in an e{1uitablc ffianner. The cost of implementing the court ssensored 

23 COURT-SANCTIONED educational program for each district court, provided for in subsection (1). must be 

24 paid from the fees for filing petitions for contested amendment of a parenting plan, provided for in 

25 25-1-20119). COSTS MAY INCLUDE PARENTING EVALUATION AND GUARDIAN AD LITEM SERVICES." 

26 

27 Section 28. Section 40-4-302, MCA, is amended to read: 

28 "40-4-302. Mediation proceeding -- tolling of statute of limitations. ( 1 I The purpose of a mediation 

29 proceeding is to reduce the acrimony that may exist between the parties and to develop an agreement that 

30 is supportive of the best interests of a child involved in the proceeding. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

12) The mediator shall attempt to effect a settlement of the ehilEl oustoEly parenting, child support, 

visitation parental contact with the child, maintenance, or property settlement dispute. The mediator rnay 

not use coercive measures to effect the settlement. The mediator may recommend that a party obtain 

assistance from other resources in the community. 

13) Subject to 40-4-30111 ), the mediator may exclude attorneys from the mediation sessions. The 

parties' attorneys may confer with the mediator prior to the mediation session and may review and approve 

any agreement. 

14) An applicable statute of limitations is tolled as to the participants during the period of mediation. 

The tolling commences on the date the parties agree in writing to participate in the mediation or when the 

court orders mediation, whichever is later, and ends on the date the mediation is officially terminated by 

the mediator." 

Section 29. Section 40-4-307, MCA, is amended to read: 

"40-4-307. Mediator qualifications. A mediator ~ must meet the following minimum 

15 qualifications: 

16 11) knowledge of the court system and the procedures used in family law matters; 

17 12) knowledge of other resources in the community to which the parties may be referred for 

18 assistance; 

19 13) if applicable, knowledge of child development, clinical issues relating to children, the effects 

20 of marriage dissolution on children, and el:lilEl eustoEly parenting research; and 

21 14) knowledge of the mediation process." 

Section 30. Section 40-6-211, MCA, is amended to read: 

22 

23 

24 "40-6-211. Obligations of parents for the support and education of their children. The parent or 

25 parents entitles to tl:le oustosv of a child fffilst shall give mm the child support and education suitable to 

26 A-is the child's circumstances." 

Section 31. Section 40-6-221, MCA, is amended to read: 

27 

28 

29 "40-6-221. Custody Parenting, services, and earnings of child. The father and mother of an 

30 unmarried minor child are equally entitled to the oustodv parenting, services, and earnings of the child. If 
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either parent be L§_ dead or unable or refuses to take the custody exercise parenting or has abandoned A-is 

2 6f--Aef the family, the other parent is entitled to the oustodv parenting, services, and earnings of the child, 

3 unless oustoEl~· care of the child is determined otherwise pursuant to 40-4-221." 

4 

5 Section 32. Section 40-9-101, MCA, is amended to read: 

6 "40-9-101. Application of Montana Rules of Civil Procedure. ( 1) Except as otherwise provided, 

7 the Montana Rules of Civil Procedure apply to all proceedings under this section and 40-9-102. 

8 (2) A proceeding for grandparent grandparent-grandchild contact \'isitation under this section and 

9 40-9-102 Sf\all must be entitled, "In re the visitation grandparent-grandchild contact of .. 

1 O (3) The initial pleading in all proceedings under this section and 40-9-102 Sf\all must be 

11 denominated a petition. A responsive pleading Sflall must be denominated a response. Other pleadings Sflall 

1 2 must be denominated as provided in the Montana Rules of Civil Procedure." 

1 3 

·14 Section 33. Section 40-9-102, MCA, is amended to read: 

1 5 "40-9-102. G,anE113aFent Grandparent-grandchild contact ,;isitatien Fights. I 1) Except as provided 

16 in subsection (5), the district court may grant to a grandparent of a child reasonable visitation rights to 

17 contact with the child, including but not limited to visitation rights regarding a child who is the subject of, 

18 or as to whom a disposition has been made during, an administrative or court proceeding under Title 41 

19 or this title. The department of public health and human services must be given notice of a petition for 

20 granElparent grandparent-grandchild contact visitation regarding a child who is the subject of, or as to 

21 whom a disposition has been made during, an administrative or court proceeding under Title 41 or this title. 

22 (2) Visitation rights Grandparent-grandchild contact granted under this section may be granted only 

23 upon a finding by the court, after a hearing, that the visitation contact would be in the best interest of the 

24 child. 

25 13) A person may not petition the court under this section more often than once every 2 years 

26 unless there has been a significant change in the circumstances of: 

2 7 (al the child; 

28 lb) the child's parent, guardian, or custodian; or 

29 le) the child's grandparent. 

30 14) The court may appoint an attorney to represent the interests of a child with respect to visitation 
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grandparent-grandchild contact when the interests are not adequately represented by the parties to the 

proceeding. 2 

3 

4 

5 

6 

7 

8 

(5) This section does not apply if the child has been adopted by a person other than a stepparent 

or a grandparent. Visitation rights Grandparent-grandchild contact granted under this section terminate 

terminates upon the adoption of the child by a person other than a stepparent or a grandparent." 

Section 34. Section 45-5-304, MCA, is amended to read: 

"45-5-304. Custodial interference. (1) A person commits the offense of custodial interference if 

9 knowing that the person has no legal right to do so, the person+ 

10 tat takes, entices, or withholds from lawful custody any child, incompetent person, or other person 

11 entrusted by authority of law to the custody of another person or institution;-

1 2 lb) prior to the entry of a oourt order deterA9ining oustodial rights, talrns, entiees, or withholds any 

1 3 ohild froA9 the other parent when tAo astion A9anifosts a purpsse to substantially deprive that parent of 

14 parental rigAts; or 

15 le) is one of two perssns wAo Aas jsint oustody sf a ehild under a oourt order and talrns, ent1ees, 

16 or withAolds tAe ehild froA9 the othor when tAe aetion A9anifests a purpose to substantially deprive the other 

17 parent of parental rights. 

18 (21 A person convicted of the offense of custodial interference shall be imprisoned in the state 

19 prison for any term not to exceed 10 years or be fined an amount not to exceed $50,000, or both. 

20 (3) With respect to the first alleged commission of the offense only, a person who has not left the 

21 state does not commit an offense under this section if the person voluntarily returns the child, incompetent 

22 person, or other person to lawful custody prior to before arraignment. With respect to the first alleged 

23 commission of the offense only, a person who has left the state does not commit an offense under this 

24 section if the person voluntarily returns the child, incompetent person, or other person to lawful custody 

25 prior to before arrest." 

26 

27 NEW SECTION. Section 35. Parenting interference. ( 1) A person commits the offense of parenting 

28 interference if, knowing that the person has no legal right to do so, the person: 

29 (a) before the entry of a court order determining parenting rights, takes, entices, or withholds a 

30 child from the other parent when the action manifests a purpose to substantially deprive that parent of 
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parenting rights; or 

2 (b) is one of two persons who has parenting authority of a child under a court order and takes, 

3 entices, or withholds the child from the other when the action manifests a purpose to substantially deprive 

4 the other parent of parenting rights. 

5 (2) A person convicted of the offense of parenting interference shall be imprisoned in the state 

6 prison for any term not to exceed 10 years or be fined an amount not to exceed $50,000, or both. 

7 (3) With respect to the first alleged commission of the offense only, a person who has not left the 

8 state does not commit an offense under this section if the person voluntarily returns the child before 

9 arraignment. With respect to the first alleged commission of the offense only, a person who has left the 

1 O state does not commit an offense under this section if the person voluntarily returns the child before arrest. 

Section 36. Section 45-5-631, MCA, is amended to read: 

1 1 

12 

13 "45-5-631. VisitatieR iRterfereRee Interference with parent-child contact. ( 1) A person who has 

14 legal custosy of a minor chils been granted parent-child contact under a parenting plan commits the offense 

15 of visitatiaR interference with parent-child contact if Ile the person knowingly or purposely prevents, 

16 obstructs, or frustrates the visitation rights of a another person entitled to visitation parent-child contact 

1 7 under an existing court order. 

1 8 (2) A person convicted of the offense of •;isitatian interference with parent-child contact shall be 

19 fined an amount not to exceed $500 or be imprisoned in the county jail for a term not to exceed 5 days, 

20 or both." 

21 

Section 37. Section 45-5-632, MCA, is amended to read: 22 

23 "45-5-632. Aggravated 'l'isitatieR interference with parent-child contact. (1 I A person who 

24 commits the offense of visitation interference with parent-child contact by changing the residence of the 

25 minor child aver wham he has legal eustosy to another state without giving written notice as required in 

26 40-4-217, unless the notice requirement has been precluded under (section +G 20]. or without written 

27 consent of the person entitled to visitation parent-child contact pursuant to an existing court order commits 

28 the offense of aggravated visitation interference with parent-child contact. 

29 (21 A person convicted of the offense of aggravated visitation interference with parent-child contact 

30 shall be fined an amount not to exceed $1,000 or be imprisoned in the state prison for a term not to exceed 
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18 months, or both." 

Section 38. Section 45-5-633, MCA, is amended to read: 

2 

3 

4 "45-5-633. Defenses to visitatieA interference with parent-child contact and aggravated "'isitation 

5 interference with parent-child contact. 11) A person does not commit the offense of visitation interference 

6 with parent-child contact or aggravated visitation interference with parent-child contact if Re the person 

7 acts: 

8 la) with the consent of the person entitled to visitation parent-child contact; 

9 lb) under an existing court order; or 

1 O le) with reasonable cause. 

11 12) Return of the child prior to before arrest is a defense only with respect to the first commission 

12 of visitation interference with parent-child contact or aggravated visitation interference with parent-child 

13 contact." 

14 

1 5 NEW SECTION. Section 39. Repealer. Sections 40-4-222, 40-4-223, 40-4-224, 40-6-222, 

16 40-6-223, 40-6-224, and 40-6-231, MCA, are repealed. 

17 

18 NEW SECTION. Section 40. Codification instruction. I 1) [Sections 18 ans 19 AND 20] are 

19 intended to be codified as an integral part of Title 40, chapter 4, part 2, and the provisions of Title 40, 

20 chapter 4, part 2, apply to [sections 18 ans 19 AND 20]. 

21 (2) [Section~ 35] is intended to be codified as an integral part of Title 45, chapter 5, part 6. and 

22 the provisions of Title 45, chapter 5, part 6, apply to [section~ 35]. 

23 

24 NEW SECTION. Section 41. Saving clause. [This act] does not affect rights and duties that 

25 matured, penalties that were incurred, or proceedings that were begun before October 1, 1997. 

26 

27 NEW SECTION. Section 42. Severability. If a part of [this act] is invalid, all valid parts that are 

28 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

29 applications, the part remains in effect in all valid applications that are severable from the invalid 

30 applications. 
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2 

3 

4 

NEW SECTION. Section 43. Applicability. [This act] applies to proceedings begun after October 

1, 1997, INCLUDING PROCEEDINGS REGARDING MODIFICATION OF ORDERS OR DECREES EXISTING 

ON OCTOBER 1, 1997. 
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HOUSE BILL NO. 231 

2 INTRODUCED BY BARNHART, BROOKE, ECK, WATERMAN, DOWELL, COCCHIARELLA, SANDS, 

3 WYATT, KOTTEL, HALLIGAN, HARGROVE, BURNETT 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING DOMESTIC RELATIONS STA TUT ES 

6 REGARDING THE CUSTODY AND VISITATION OF CHILDREN INVOLVED IN A MARRIAGE DISSOLUTION; 

7 REVISING APPLICABLE TERMINOLOGY; REQUIRING ADOPTION OF A FINAL PARENTING PLAN THAT 

8 INCLUDES SPECIFIC PROVISIONS IN THE BEST INTERESTS OF THE CHILD, AN OPTION FOR DISPUTE 

9 RESOLUTION OR MEDIATION EXCEPT IN CASES OF PROVEN CHILD OR SPOUSAL ABUSE, AND AN 

10 OPTION FOR PERIODIC REVIEW OF THE PARENTING PLAN; ALLOWING ADOPTION OF AN INTERIM 

11 PARENTING PLAN DURING THE TIME DISSOLUTION PROCEEDINGS ARE PENDING; REQUIRING 

12 DESIGNATION OF ONE PARENT AS CUSTODIAN FOR APPLICABILITY OF FEDERAL OR STATE LAWS; 

13 REQUIRING THAT PARENTS RECEIVE INFORMATION REGARDING PARENTAL RESPONSIBILITY AND 

14 CONTACT WITH THE CHILD IN DISPUTED CASES; ALLOWING THE TRIAL COURT TO DETERMINE THE 

15 APPROPRIATE LEVEL OF EVALUATION NECESSARY TO ESTABLISH PARENTING ARRANGEMENTS; 

16 PROVIDING A FEE FOR FILING A PETITION FOR CONTESTED AMENDMENT OF A PARENTING PLAN TO 

17 DEFRAY THE COSTS OF IMPLEMENTING THE COURT ORDERED COURT-SANCTIONED EDUCATIONAL 

18 PROGRAM ON THE EFFECTS OF DIVORCE ON CHILDREN IN DISPUTED CASES AND THE COST OF 

19 PARENTING EDUCATION WHEN ORDERED FOR THE INVESTIGATION AND PREPARATION OF A REPORT 

20 CONCERNING PARENTING ARRANGEMENTS; REVISING APPROPRIATE TERMINOLOGY IN GRANDPARENT 

21 VISITATION STATUTES AND APPLICABLE CRIMINAL STATUTES; AMENDING SECTIONS 25-1-201, 

22 40-1-105, 40-1-213, 40-1-402, 40-4-103, 40-4-104, 40-4-105, 40-4-109, 40-4-110, 40-4-1 23, 40-4-201, 

23 40-4-204, 40-4-205, 40-4-211, 40-4-212, 40-4-213, 40-4-214, 40-4-215, 40-4-216, 40-4-217, 40-4-219, 

24 40-4-220, 40-4-221, 40-4-225, 40-4-226, 40-4-302, 40-4-307, 40-6-211, 40-6-221, 40-9-101, 40-9-102, 

25 45-5-304, 45-5-631, 45-5-632, AND 45-5-633, MCA; REPEALING SECTIONS 40-4-222, 40-4-223, 

26 40-4-224, 40-6-222, 40-6-223, 40-6-224, AND 40-6-231, MCA; AND PROVIDING AN APPLICABILITY 

27 DATE." 

28 

29 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

30 
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Section 1. Section 25-1-201, MCA, is amended to read: 1 

2 "25-1-201. Fees of clerk of district court. ( 11 The clerk of the district court shall collect the 

3 following fees: 

4 (al at the commencement of each action or proceeding, except a petition for dissolution of 

5 marriage, from the plaintiff or petitioner, $80; for filing a complaint in intervention, from the intervenor, 

6 $80; for filing a petition for dissolution of marriage, a fee of $120; aflEI for filing a petition for legal 

7 separation, a fee of $120; and for filing a petition for a contested amendment of a final parenting plan, a 

8 fee of $120: 

9 lb) from each defendant or respondent, on appearance, $60; 

1 0 le) on the entry of judgment, from the prevailing party, $45; 

11 Id) for preparing copies of papers on file in the clerk's office, 50 cents per page for the first five 

12 pages of each file, per request, and 25 cents per additional page; 

13 (el for each certificate, with seal, $2; 

14 (fl for oath and jurat, with seal, $1; 

15 (g) for search of court records, 50 cents for each year searched, not to exceed a total of $25; 

16 (hl for filing and docketing a transcript of judgment or transcript of the docket from all other courts, 

17 the fee for entry of judgment provided for in subsection (1 )(c); 

18 (i) for issuing an execution or order of sale on a foreclosure of a lien, $5; 

19 (jl for transmission of records or files or transfer of a case to another court, $5; 

20 (kl for filing and entering papers received by transfer from other courts, $10; 

21 (I) for issuing a marriage license, $30; 

22 (ml on the filing of an application for informal, formal, or supervised probate or for the appointment 

23 of a personal representative or the filing of a petition for the appointment of a guardian or conservator, from 

24 the applicant or petitioner, $ 70, which includes the fee for filing a will for probate; 

25 (n) on the filing of the items required in 72-4-303 by a domiciliary foreign personal representative 

26 of the estate of a nonresident decedent, $55; 

27 (o) for filing a declaration of marriage without solemnization, $30; 

28 (p) for filing a motion for substitution of a judge, $100. 

29 (21 Except as provided in subsections (3) through~ J.fil, 32% of all fees collected by the clerk of 

30 the district court must be deposited in and credited to the district court fund. If no district court fund exists, 
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1 that portion of the fees must be deposited in the general fund for district court operations. The remaining 

2 portion of the fees must be remitted to the state to be deposited as provided in 19-5-404. 

3 (3) In the case of a fee collected for issuing a marriage license or filing a declaration of marriage 

4 without solemnization, $14 must be deposited in and credited to the state general fund, $6.40 must be 

5 deposited in and credited to the county general fund, and $9.60 must be remitted to the state to be 

6 deposited as provided in 19-5-404. 

7 (4) Of the fee for filing a petition for dissolution of marriage or legal separation, $40 must be 

8 deposited in the state general fund, $35 must be remitted to the state to be deposited as provided in 

9 19-5-404, $5 must be deposited in the children's trust fund account established by 41-3-702, and $20 

10 must be deposited in and credited to the district court fund. If no district court fund exists, the $20 must 

11 be deposited in the general fund for district court operations. 

12 (5) (al Before the percentages contained in subsection (2) are applied and the fees deposited in the 

1 3 district court fund or the county general fund or remitted to the state, the clerk of the district court shall 

14 deduct from the following fees the amounts indicated: 

15 (i) at the commencement of each action or proceeding and for filing a complaint in intervention as 

16 provided in subsection (1 )(al, $35; 

17 (ii) from each defendant or respondent, on appearance, as provided in subsection (1 l(b), $25; 

18 (iii) on the entry of judgment as provided in subsection (1 )(cl, $15; and 

19 (iv) from the applicant or petitioner, on the filing of an application for probate or for the appointment 

20 of a personal representative or on the filing of a petition for appointment of a guardian or conservator, as 

21 provided in subsection (1)(m), $15. 

22 (bl The clerk of the district court shall deposit the money deducted in subsection (5)(a) in the 

23 county general fund for district court operations unless the county has a district court fund. If the county 

24 has a district court fund, the money must be deposited in that fund. 

25 (6) The fee for filing a motion for substitution of a judge as provided in subsection (1 )Ip) must be 

26 remitted to the state to be deposited as provided in 19-5-404. 

27 (7) Fees collected under subsections (1 l(d) through (1 l(i) must be deposited in the district court 

28 fund. If no district court fund exists, fees must be deposited in the general fund for district court operations. 

29 (8) The clerk of the district court shall remit to the credit of the state general fund $20 of each fee 

30 collected under the provisions of subsections ( 1 )(al through ( 1) (cl, ( 1 l(m), and ( 1) (n) to fund a portion of 
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judicial salaries. 

2 (9) The fee for filing a petition for a contested amendment of a parenting plan must be remitted by 

3 the clerk of the district court to the credit of the district court to defray the costs of the eolclrt saoAsered 

4 COURT-SANCTIONED educational program concerning the effects of dissolution of marriage on children, 

5 as required in 40-4-226, and to defray the expense of education when ordered for the investigation and 

6 preparation of a report concerning parenting arrangements, as provided in 40-4-215(2) (al." 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Section 2. Section 40-1-105, MCA, is amended to read: 

"40-1-105. Application of the Montana Rules of Civil Procedure. (1) Except for proceedings 

eeAliA§ under the Uniform Child Custody Jurisdiction Act, the Montana Rules of Civil Procedure apply to 

all proceedings under this chapter, except as otherwise provided in this chapter. 

(2) A proceeding for declaration of invalidity of marriage~ must be entitled, "In re the Marriage 

of .......... and ............ ". /\ s1cJstedy parenting or support proceeding ~ must be entitled, "In re the 

(eustedyl (parenting) (support) of ........ ". 

(3) The initial pleading in all proceedings under this chapter &fia# must be denominated a petition. 

A responsive pleading ~ must be denominated a response. Other pleadings, and all pleadings in other 

matters under this chapter,~ must be denominated as provided in the Montana Rules of Civil Procedure. 

(4) In this chapter, "decree" includes "judgment"." 

Section 3. Section 40-1-213, MCA, is amended to read: 

"40-1-213. Judicial approval. (1) The district court may order the clerk of the district court to 

22 issue a marriage license and a marriage certificate form to a party~ 16 or 17 years of age who has no 

23 parent capable of consenting to AtS the party's marriage or has the consent of both parents or of the parent 

24 having the actual care, eusted•( parenting authority, and control to AtS the party's marriage, :f ::apable of 

25 giving consent, or of AtS the party's guardian. The court must require both parties to participate in a period 

26 of marriage counseling involving at least two separate counseling sessions not less than 10 days apart with 

27 a designated counselor as a condition of the order for issuance of a marriage license and a marriage 

28 certificate form under this section. 

29 (2) A marriage license and a marriage certificate form may be issued under this section only if the 

30 court finds that the underaged party is capable of assuming the responsibilities of marriage and the marriage 
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1 will serve Jat+s the party's best interest interests. Pregnancy alone does not establish that the best interest 

2 interests of the party will be served. 

3 (3) The district court shall authorize performance of a marriage by proxy upon the showing required 

4 by the provisions on solemnization." 

Section 4. Section 40-1-402, MCA, is amended to read: 

5 

6 

7 "40-1-402. Declaration of invalidity. (1) The district court shall enter its decree declaring the 

8 invalidity of a marriage entered into under the following circumstances: 

9 (a) a party lacked capacity to consent to the marriage at the time that the marriage was entered 

10 into, either because of mental incapacity or infirmity or because of the influence of alcohol, drugs, or other 

11 incapacitating substances, or a party was induced to enter into a marriage by force or duress or by fraud 

12 involving the essentials of marriage; 

13 (b) a party lacks the physical capacity to consummate the marriage by sexual intercourse, and at 

14 the time that the marriage was entered into, the other party did not know of the incapacity; 

1 5 (c) a party was under the age of 16 years of age or was ~ 16 or 17 years of age and did not 

16 have the consent of the party's parents or guardian or judicial approval; or 

17 (d) the marriage is prohibited. 

18 (2) A declaration of invalidity under subsections ( 1 )(a) through ( 1 )(c) may be sought by any of the 

19 following persons and must be commenced within the times specified, but in no e..,ent ma~• a declaration 

20 of invalidity may not be sought after the death of either party to the marriage: 

21 (al for lack of capacity to consent because of mental incapacity or infirmity, no later than 1 year 

22 after the petitioner obtained knowledge of the described condition; 

23 (bl for lack of capacity to consent because of the influence of alcohol, drugs, or other 

24 incapacitating substances, no later than 1 year after the petitioner obtained knowledge of the described 

25 condition; 

26 (cl for lack of capacity to consent because of force, duress, or fraud, no later than 2 years after 

27 the petitioner obtained knowledge of the described condition; 

28 (d) for the reason set forth in subsection (1 )(b), by either party, no later than 4 years after the 

29 petitioner obtained knowledge of the described condition; 

30 (e) for the reason set forth in subsection (1)(c), by the underaged party or the party's parent or 
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1 guardian, 13rier te before the time that the underaged party reaches the age at which the party could have 

2 married without satisfying the omitted requirement. 

3 (3) A declaration of invalidity for the reason set forth in subsection ( 1 )(d) may be sought by either 

4 party, the legal spouse in case of a bigamous marriage, the county attorney, or a child of either party, at 

5 any time wier ta before the death of one of the parties. 

6 (4) Children born of a marriage declared invalid are legitimate. 

7 (5) Unless the court finds, after a consideration of all relevant circumstances, including the effect 

8 of a retroactive decree on third parties, that the interests of justice would be served by making the decree 

9 not retroactive, it shall declare the marriage invalid as of the date of the marriage. The provisions of chapter 

10 4 relating to property rights of the spouses, maintenance, support, and eusteely parenting of children on 

11 dissolution of marriage are applicable to nonretroactive decrees of invalidity. 

12 (6) The clerk of the court shall give notice of the entry of a decree declaring the invalidity of a 

13 marriage: 

14 (a) if the marriage is registered in this state, to the clerk of the district court of the county where 

15 the marriage is registered, who shall enter the fact of invalidity in the book in which the marriage license 

16 and certificate are recorded; or 

17 (b) if the marriage is registered in another jurisdiction, to the appropriate official of that jurisdiction, 

18 with the request that the official enter the fact of invalidity in the appropriate record." 

Section 5. Section 40-4-103, MCA, is amended to read: 

19 

20 

21 "40-4-103. Application of the Montana Rules of Civil Procedure. (1) Except for proceedings 

22 coming under the Uniform Child Custody Jurisdiction Act, the Montana Rules of Civil Procedure apply to 

23 all proceedings under this chapter, except as otherwise provided in this chapter. 

24 (2) A proceeding for dissolution of marriage or legal separation SRaU must be entitled, "In re the 

25 Marriage of .......... and ............ ". A eusted 1f parenting or support proceeding SRaU must be entitled, "In 

26 re the (eustedy) (parenting) (support) of ........ ". 

27 (3) The initial pleading in all proceedings under this chapter SRaU must be denominated a petition. 

28 A responsive pleading &flaH must be denominated a response. Other pleadings, and all pleadings in other 

29 matters under this chapter, SRaU must be denominated as provided in the Montana Rules of Civil Procedure. 

30 (4) In this chapter, "decree" includes "judgment". 
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(5) A decree of dissolution or of legal separation, if made, sHail may not be awarded to one of the 

2 parties but sHail must provide that it affects the status previously existing between the parties in the 

3 manner decreed." 

4 

5 Section 6. Section 40-4-104, MCA, is amended to read: 

6 "40-4-104. Dissolution of marriage -- legal separation. (1) The district court shall enter a decree 

7 of dissolution of marriage if: 

B (a) the court finds that one of the parties, at the time the action was commenced, was domiciled 

9 in this state or was stationed in this state while a member of the armed services and that the domicile or 

1 O military presence has been maintained for 90 days ftelH preceding the making of the findings; 

11 (bl the court finds that the marriage is irretrievably broken, which findings sHail must be supported 

12 by evidence: 

13 (i) that the parties have lived separate and apart for a period of more than 180 days ftelH preceding 

14 the commencement of this proceeding; or 

1 5 (ii) that there is serious marital discord WflHffi that adversely affects the attitude of one or both of 

16 the parties-towards the marriage; 

17 (cl the court finds that the conciliation provisions of the Montana Conciliation Law and of 40-4-107 

1 8 either do not apply or have been met; and 

19 (d) to the extent it has jurisdiction to do so, the court has considered, approved, or made provision 

20 for oi:1i1El oustoElv parenting, the support of any child entitled to support, the maintenance of either spouse, 

21 and tho disposition of property. 

22 (2) If a party requests a decree of legal separation rather than a decree of dissolution of marriage, 

23 the court shall grant the decree in that form unless the other party objects." 

Section 7. Section 40-4-105, MCA, is amended to read: 

24 

25 

26 "40-4-105. Procedure -- commencement•· pleadings -- abolition of existing defenses. (1) The 

27 verified petition in a proceeding for dissolution of marriage or legal separation sHail must allege that the 

28 marriage is irretrievably broken and sHail must set forth: 

29 (a) the age, occupation, and residence of each party and flis the party's length of residence in this 

30 state; 
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(b) the date of the marriage and the place at which it was registered; 

2 (c) that the jurisdictional requirements of 40-4-104 exist and that the marriage is irretrievably 

3 broken in that either: 

4 (i) the parties have lived separate and apart for a period of more than 1 80 days~ preceding the 

5 commencement of this proceeding; or 

6 (ii) there is serious marital discord Wflt€fl that adversely affects the attitude of one or both of the 

7 parties towards the marriage, and there is no reasonable prospect of reconciliation; 

8 (d) the names, ages, and addresses of all living children of the marriage and whether the wife is 

9 pregnant; 

1 O (e) any arrangements as to support, eustoEly, aREI visitatioR of the children and maintenance of a 

11 spouse; a+.e 

12 (f) a proposed parenting plan, if applicable; and 

13 i9l the relief sought. 

14 (2) Either or both parties to the marriage may initiate the proceeding. 

15 (3) If a proceeding is commenced by one of the parties, the other party must be served in the 

16 manner provided by the Montana Rules of Civil Procedure and may within 20 days after the date of service 

17 file a verified response. Ne A decree may not be entered until 20 days after the date of service. 

18 (4) Previously existing defenses to divorce and legal separation, including but not limited to 

19 condonation, connivance, collusion, recrimination, insanity, and lapse of time, are abolished. 

20 (5) The court may join additional parties proper for the exercise of its authority to implement this 

21 chapter." 

Section 8. Section 40-4-109, MCA, is amended to read: 

22 

23 

24 "40-4-109. Independence of provisions of decree or temporary order. If a party fa1:s to comply 

25 with a provision of a decree or temporary order or injunction, the obligation of the other party to make 

26 payments for support or maintenance or to permit visitatioR parental contact with the child is not suspended 

27 but 1'le the party may move the court to grant an appropriate order." 

SECTION 9. SECTION 40-4-110, MCA, IS AMENDED TO READ: 

28 

29 

30 "40-4-110. Costs -- atterne',''s professional fees. ill The court from time to time, after considering 
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the financial resources of both parties, may order a party to pay a reasonable amount for the cost to the 

2 other party of maintaining or defending any proceeding under chapters 1 and 4 of this title and for 

3 attorAe•(s professional fees, including sums for legal and professional services rendered and costs incurred 

4 prior to the commencement of the proceeding or after entry of judgment. The court may order that the 

5 amount be paid directly to the attorAeV professional, who may enforce the order in ffis the professional's 

6 name. 

7 (2) The purpose of this section is to ensure that both parties have timely and equitable access to 

8 marital financial resources for costs incurred before, during, and after a proceeding under chapters 1 and 

9 4." 

10 

11 Section 10. Section 40-4-1 23, MCA, is amended to read: 

12 "40-4-123. Jurisdiction and venue. ( 1 l District courts, municipal courts, justices' courts, and city 

13 courts have concurrent jurisdiction to hear and issue orders under 40-4-121. 

14 12) The municipal judge, justice of the peace, or city court judge shall on motion suspend all further 

15 proceedings in the action and certify the pleading and any orders to the clerk of the district court of the 

16 county where the action was begun if an action for declaration of invalidity of a marriage, legal separation, 

17 or dissolution of marriage or for ehilel ee1stedv parenting is pending between the parties. From the time of 

18 the certification of the pleadings and any orders to the clerk, the district court has the same jurisdiction over 

19 the action as if it had been commenced in district court. 

20 13) An action brought under 40-4-121 may be tried in the county in which either party resides or 

21 in which the physical abuse was committed. 

22 14) The right to petition for relief may not be denied because the plaintiff has vacated the residence 

23 or household to avoid abuse." 

24 

25 Section 11. Section 40-4-201, MCA, is amended to read: 

26 "40-4-201. Separation agreement. 11) To promote amicable settlement of disputes between parties 

27 to a marriage attendant upon their separation or the dissolution of their marriage, the parties may enter into 

28 a written separation agreement containing provisions for disposition of any property owned by either of 

29 them, maintenance of either of them, and support, ee1stody parenting, and visitatiOA of parental contact 

30 with their children. In cases in which children are involved. the separation agreement ffitlSt MAY contain 
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a parenting plan as required in [section +9 20]. 

2 (2) In a proceeding for dissolution of marriage or for legal separation, the terms of the separation 

3 agreement, except those providing for the support, eustos1• parenting, and visitatioA of parental contact 

4 with children, are binding upon the court unless it finds, after considering the economic circumstances of 

5 th·e parties and any other relevant evidence produced by the parties, on their own motion or on request of 

6 the court, that the separation agreement is unconscionable. 

7 (3) If the court finds the separation agreement unconscionable, it may request that the parties te 

8 submit a revised separation agreement or i! may make orders for the disposition of property, maintenance, 

9 and support. 

10 141 If the court finds that the separation agreement is not unconscionable as to disposition of 

11 property or maintenance and not unsatisfactory as to support: 

12 (a) unless the separation agreement provides to the contrary, its terms ~ must be set forth in 

13 the decree of dissolution or legal separation and the partien sl=lall !:le ordered to perform them; or 

14 (bl if the separation agreement provides that its terms SRaH may not be set forth in the decree, the 

15 decree SRaH must identify the separation agreement and state that the court has found the terms not 

16 unconscionable. 

17 (5) Terms of the agreement set forth in the decree are enforceable by all remedies available for 

18 enforcement of a judgment, including contempt, and are enforceable as contract terms. 

19 (6) Except for terms concerning the support, eustesy parenting, or visitatieA ef parental contact 

20 with the children, the decree may expressly preclude or limit modification of terms set forth in the decree 

21 if provided for in the separation agreement se 13re·,•ises. Otherwise, terms of a separation agreement set 

22 forth in the decree are automatically modified by modification of the decree." 

23 

24 Section 12. Section 40-4-204, MCA, is amended to read: 

25 "40-4-204. Child support -- orders to address health insurance•· withholding of child support. I 1 I 

26 In a proceeding for dissolution of marriage, legal separation, maintenance, or child support, the court shall 

27 order either or both parents owing a duty of support to a child to pay an amount reasonable or necessary 

28 for the child's support, without regard to marital misconduct. 

29 12) The court shall consider all relevant factors, including: 

30 (a) the financial resources of the child; 
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(b) the financial resources of the euswdial ffflfe+=lt parents; 

2 (c) the standard of living that the child would have enjoyed had the marriage not been dissolved; 

3 (di the physical and emotional condition of the child and the child's educational and medical needs; 

4 (e) the fiAaAeial resourees aAd Reeds sf the ASAeustedial parent; 

5 +f.t the age of the child; 

6 Mill the cost of day care for the child; 

7 Wi9.l. any eustody arrangeffient parenting plan that is ordered or decided upon; and 

8 fttJ.hl. the needs of any person, other than the child, whom either parent is legally obligated to 

9 support. 

1 O (3) (a) Whenever a court issues or modifies an order concerning child support, the court shall 

11 determine the child support obligation by applying the standards in this section and the uniform child 

12 support guidelines adopted by the department of public health and human services pursuant to 40-5-209. 

13 The guidelines must be used in all cases, including cases in which the order is entered upon the default of 

14 a party and those in which the parties have entered into an agreement regarding the support amount. A 

15 verified representation of the defaulting parent's income, based on the best information available, may be 

16 used when a parent fails to provide financial information for use in applying the guidelines. The amount 

17 determined under the guidelines is presumed to be an adequate and reasonable support award, unless the 

18 court finds by clear and convincing evidence that the application of the standards and guidelines is unjust 

19 to the child or to any of the parties or that it is inappropriate in that particular case. 

20 (b) If the court finds that the guideline amount is unjust or inappropriate in a particular case, it shall 

21 state its reasons for that finding. Similar reasons must also be stated in a case in which the parties have 

22 agreed to a support amount that varies from the guideline amount. Findings that rebut and vary the 

23 guideline amount must include a statement of the amount of support that would have ordinarily been 

24 ordered under the guidelines. 

25 (c) If the court does not order a parent owing a duty of support to a child to pay any amount for 

26 the child's support, the court shall state its reasons for not ordering child support. 

27 (4) Each temporary or final district court judgment, decree, or order establishing a child support 

28 obligation under this title and each modification of a final order for child support must include a medical 

29 support order as provided for in Title 40, chapter 5, part 8. 

30 (5) (a) Unless the court makes a written exception under 40-5-315 or 40-5-411 and the exception 
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is included in the support order, a support obligation established by judgment, decree, or order under this 

2 section, whether temporary or final, and each modification of an existing support obligation under 40-4-208 

3 must be enforced by immediate or delinquency income withholding, or both, under Title 40, chapter 5, part 

4 3 or 4. A support order that omits the written exceptions provided in 40-5-31 5 or 40-5-411 or that provides 

5 for a payment arrangement inconsistent with this section is nevertheless subject to withholding for the 

6 payment of support without need for an amendment to the support order or for any further action by the 

7 court. 

8 (b) If an obligor is exempt from immediate income withholding, the district court judgment or order 

9 must include a warning statement that if the obligor is delinquent in the payment of support, the obligor's 

10 income may be subject to income withholding procedures under Title 40, chapter 5, part 3 or 4. Failure to 

11 include a warning statement in a judgment or order does not preclude the use of withholding procedures. 

12 {c) If a support order subject to income withholding is expressed in terms of a monthly obligation, 

13 the order may be annualized and withheld on a weekly or biweekly basis, corresponding to the obligor's 

14 regular pay period. When an order is annualized and withheld on a weekly or biweekly basis under this 

15 section, the support withheld from the obligor may be retained by the obligee when it exceeds the obligor's 

16 monthly support obligation if the excess support is a result of annualized withholding. 

17 (6) For the purposes of income withholding under subsection (5), each district court judgment, 

18 decree, or order that establishes or modifies a child support obligation must include a provision requiring 

19 the parent obligated to pay support to inform the court and, if the department of public health and human 

20 services is providing services under Title IV-D of the Social Security Act for the enforcement of the 

21 judgment, decree, or order, the department, of the following: 

22 (a) the name and address of the parent's current employer; 

23 (b) whether the parent has access to health insurance through an employer or other group; and 

24 (c) if insurance coverage is available, the health insurance policy information. 

25 (7) Each district court judgment, decree, or order establishing a final child support obligation under 

26 this part and each modification of a final order for child support must contain a statement that the order 

27 is subject to review and modification by the department of public health and human services upon the 

28 request of the department or a party under 40-5-271 through 40-5-273 when the department is providing 

29 services under Title IV-D of the Social Security Act for the enforcement of the order. 

30 (8) (al A district court judgment, decree, or order that establishes or modifies a child support 

- 12 - HB 231 



55th Legislature HB0231.03 

1 obligation must include a provision requiring the child support OBLIGATION to be paid, WITHOUT NEED 

2 FOR FURTHER COURT ORDER: 

3 (I) TO THE PERSON WIJH WHOM THE CHILD RESIDES BY LEGAL ORDER; 

4 (II) IF THE PERSON WITH WHOM THE CHILD LEGALLY RESIDES VOLUNTARILY OR 

5 INVOLUNTARILY RELINQUISHES PHYSICAL CARE AND CONTROL OF THE CHILD TO ANOTHER PERSON, 

6 ORGANIZATION, OR AGENCY, TO THE PERSON, ORGANIZATION, OR AGENCY TO WHOM PHYSICAL 

7 CUSTODY HAS BEEN RELINQUISHED: 

8 (Ill} IF ANY OTHER PERSON, ORGANIZATION, OR AGENCY IS ENTITLED BY LAW, ASSIGNMENT, 

9 OR SIMILAR REASON TO RECEIVE OR COLLECT THE CHILD SUPPORT OBLIGATION, TO THE PERSON, 

10 ORGANIZATION, OR AGENCY HAVING THE RIGHT TO RECEIVE OR COLLECT THE PAYMENT: OR 

11 (IV} TO THE COURT FOR THE BENEFIT OF THE MINOR CHILD te+ 

12 (i) ti'le legal eustedian ef ti'le n:iinor ei'lild; 

13 (ii) (Al any eti'ler person, organization, or agenoy Raving legal J:!Aysioal oustody of ti'le n:iinor ei'lild 

14 unEler a legal assignn:iont of ri§Ats; or 

15 (Bl ti'le oeurt fer tAe Benefit ef tAe n:iiner ei'lild; 

16 (iii) any oti'ler person or a§eney desi§nated as earotalrnr of the n:iiner ei'lild BY agreen:ient ef the legal 

17 sustedian; or 

18 (iv) an>y' assignee or other persen, organization, er agenoy autherized te reoeive or sslloet ehild 

19 suppert f)ursuant to ti'le ei'lild SUflfJOrt €JUidelines adof)ted under 40 G 209. 

20 (b) A judgment, decree, or order that omits tho provision required by subsection (8)(a) is subject 

21 to the requirements of subsection (B)(a) without need for an amendment to the judgment, decree, or order 

22 or for any further action by the court." 

Section 13. Section 40-4-205, MCA, is amended to read: 

23 

24 

25 "40-4-205. RepFesentatien of ehilel Guardian ad litem. (1) The court may appoint a guardian ad 

26 !item to represent the interests of a minor dependent child with respect to the child's support, eustod·,-

27 parenting, and visitatien parental contact. The guardian ad litem may be an attorney. The county attorney, 

28 a deputy county attorney, if any, or the department of public health and human services or any of its staff 

29 may not be appointed for this purpose. 

30 (2) The guardian ad litem has the following general duties: 

[legislative 
) s1;.rrices 
,f!jvision 

- 13 - HB 231 



55th Legislature HB0231.03 

(a) to conduct investigations that the guardian ad litem considers necessary to ascertain the facts 

2 related to the child's support, eustod•r parenting, and visitatioA parental contact; 

3 (b) to interview or observe the child who is the subject of the proceeding; 

4 (cl to make written reports to the court concerning the child's support, oustody parenting, and 

5 visitation parental contact; 

6 Id) to appear and participate in all proceedings to the degree necessary to adequately represent 

7 the child and make recommendations to the court concerning the child's support, eustody parenting, and 

8 visitation parental contact; and 

9 (e) to perform other duties as directed by the court. 

1 O (3) The guardian ad I item has access to court, medical, psychological, law enforcement, social 

11 services, and school records pertaining to the child and the child's siblings and parents or oustodiaAs 

12 caretakers. 

13 (4) The court shall enter an order for costs and fees in favor of the child's guardian ad litem. The 

14 order must be made against either or both parents, except that if the responsible party is indigent, the costs 

15 must be waived." 

16 

17 Section 14. Section 40-4-211, MCA, is amended to read: 

1 8 "40-4-211. Chi I El eusteElr juFisdietieR Jurisdiction -· commencement of parenting proceedings. ( 1) 

1 9 A court of this state competent to decide el=iild eustedy parenting matters has jurisdiction to make a eflile 

20 custody parenting authority determination by initial or FAOdifieation <1mended decree if: 

21 (a) this state: 

22 (i) is the home state of the child at the time of commencement of the proceedings; or 

23 (ii) had been the child's home state within 6 months before commencement of the prneeesiA!J 

24 proceedings and the child is absent from this state because of Ris the child's removal or retemioo1 by a any 

25 person slaiFAiA§ l=iis eustedy or fer otl=ier reason and a parent or person acting as parent continues to live 

26 in this state; or 

27 (b) it is in the best interest of the child that a court of this state assume jurisdiction because: 

28 (i) the child and Ris the parents or the child and at least one contestant have a significant 

29 connection with this state; and 

30 (ii) there is available in this state substantial evidence concerning the child's present or future care, 
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1 protection, training, and personal relationships; or 

2 le) the child is physically present in this state and: 

3 Ii) has been abandoned; or 

4 Iii) it is necessary in an emergency to protect Jcitffi the child because oo the child has been subIected 

5 to or threatened with mistreatment or abuse or is neglected or dependent; or 

6 (d) Ii) no other state has jurisdiction under prerequisites substantially in accordance with subsection 

7 (1 Ha}, 11 }lb}, or (1 }(c) or another state has declined to exercise jurisdiction on the ground that this state 

8 is the more appropriate forum to determine eustoEiy of parenting authority 0 1,•er OF the child; and 

9 Iii) it is in His the child's best interest that the court assume jurisdiction. 

10 (2) Except under subsections (1}(c) and (1)(d), physical presence in this state of the child or of the 

11 child and one of the contestants is not alone sufficient to confer jurisdiction on a court of this state to make 

1 2 a ehild eustody parenting authority determination. 

13 (3) Physical presence of the child, while desirable, is not a prerequisite for jurisdiction to determine 

14 his custody parenting authority OF THE CHILD. 

15 (4) A ehilEi eustody parenting plan proceeding is commenced in the district court: 

16 (a) by a parent, by filing a petition: 

17 Ii} for dissolution or legal separation; or 

18 Iii) for eustody sf the ehild parenting authority in the county in which oo the child is permanently 

19 resident or found; or 

20 (b} by a person other than a parent, by filing a petition for eustody of the ehild parenting authority 

21 in the county in which oo the child is permanently resident or found, but only it l=le the child is not itt-tM 

22 13h~•sieal custody of physically residing with one of His the child's parents. 

23 (5) Notice of a ehild eustody parenting proceeding sl.el+ must be given to the child's parent, 

24 guardian, eustodiaR caretaker, those persons haviR§ physieal eustody et with whom the child is physically 

25 residing, and all other contestants, who may appear, be heard, and file a responsive pleading. The court, 

26 upon a showing of good cause, may permit intervention of other interested parties." 

27 

28 

29 

30 

Section 15. Section 40-4-212, MCA, is amended to read: 

"40-4-212. Best iAterest iAterests INTEREST of child. I 1} The court shall determine sustody the 

parenting plan in accordance with the best iRterest imerests INTEREST of the child. The court shall consider 
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all relevant parenting factors, inoludin§J WHICH MAY INCLUDE but ARE not limited to: 

2 (a) the wishes of the child's parent or parents as to ousted•,; 

3 lb) tho wishes of the child as to a eustodian; 

4 (c) the interaction and interrelationship of the child with the child's parent or parents and siblings 

5 and with any other person who may significantly a#ee-t affects the child's best interest; 

6 (d) the child's adjustment to home, school, and community; 

7 (el the mental and physical health of all individuals involved; 

8 (fl physical abuse or threat of physical abuse by one parent against the other parent or the child; 

9 aoo 
10 (g) chemical dependency, as defined in 53-24-103, or chemical abuse on the part of either parent;. 

11 (hl continuity and stability of care; 

12 (i) developmental needs of the child; 

13 (j) whether a parent has knowingly failed to pay birth-related costs that the parent is able to pay, 

14 which is considered to be not in the child's best interests; 

1 5 (k) whether a parent has knowingly failed to financially support a child that the parent is able to 

16 support, which is considered to be not in the child's best interests; 

17 (I) whether the child has frequent and continuing contact with both parents, which is considered 

18 to be in the child's best interests unless the court determines, after a hearing, that contact with a parent 

19 would be detrimental to the child's best interests. In making that determination, the court shall consider 

20 evidence of physical abuse or threat of physical abuse by one parent against the other parent or the child, 

21 including but not limited to whether a parent or other person residing in that parent's household has been 

22 convicted of any of the crimes enumerated in 40-4-219(8)(b). 

23 Im) adverse effects on the child resulting from continuous and vexatious parenting plan amendment 

24 actions. 

25 (21 A de facto ousted>,« parenting arrangement, in the absence of a prior eustedy parenting decree, 

26 does not require the child's parent or parents to prove the factors set forth in 40-4-219. 

27 (3) The following are rebuttable presumptions and apply unless contrary to the best interest of the 

28 child: 

29 (a) Custody should be wanted to the 13aront who has 13revided most of the 13rirnary oare dunn§l the 

30 ohild's life. 
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fhl A ousted~' parenting plan action brought by a parent within 6 months after a child support 

2 action against that parent is vexatious. 

3 lb) A motion to amend a final parenting plan pursuant to 40-4-219 is vexatious if a parent seeks 

4 to amend a final parenting plan without making a good faith effort to comply with the provisions of the 

5 parenting plan or with dispute resolution provisions of the final parenting plan. 

6 (4) The fellew1ng are rei3uHai3Ie presumptions: 

7 (a) A l,nowing failwe to pay i3irth related easts that the person is ai3Ie ts pay is not in the i3est 

8 interest of the ohild. 

9 (el Failure ts pa~· ohild suppert that the person is ai3Ie to pay is not in the best interest of a ehild 

10 in need of tho ehild support." 

11 

12 Section 16. Section 40-4-213, MCA, is amended to read: 

13 "40-4-213. TempoFaFy eFEleFs Interim parenting plan. ( 1) A party to a custody parenting proceeding 

14 may move for a teFAporar~' eustody erder an interim parenting plan. The motion must be supported by an 

15 affidavit as provided in 40-4-220( 1). The court may awafd teFAporary eustody adopt an interim parenting 

16 P@D under the standards of 40-4-212 after a hearing or under the standards of 40-4-21 2 and 40-4-220(2) 

17 before a hearing. If there is no objection, the court may act solely on the basis of the affidavits. 

18 (2) If a proceeding for dissolution of marriage or legal separation is dismissed, any teFAperary 

19 ousted•( order interim parenting plan is vacated unless a parent er the ehild's eustedian moves that the 

20 proceeding continue as a eusted•r parenting proceeding and the court finds, after a hearing, that the 

21 circumstances of the parents and the best interest interests of the child require that a eustody decree 

22 parenting plan be issttee adopted. A CHILD SUPPORT DELINQUENCY EXISTING AT THE TIME THAT AN 

23 INTERIM PARENTING PLAN IS VACATED REMAINS A JUDGMENT SUBJECT TO COLLECTION. 

24 (3) If a eustod·,· parenting proceeding commenced in the absence of a petition for dissolution of 

25 marriage or legal separation is dismissed, any teFAperary eustody order interim parenting plan is vacated. 

26 A CHILD SUPPORT DELINQUENCY EXISTING AT THE TIME THAT AN INTERIM PARENTING PLAN IS 

27 VACATED REMAINS A JUDGMENT SUBJECT TO COLLECTION. 

28 (4) Adoption of a final parenting plan under [section 4-9 20] vacates any interim parenting plan 

29 adopted under this section. A CHILD SUPPORT DELINQUENCY EXISTING AT THE TIME THAT AN INTERIM 

30 PARENTING PLAN IS VACATED REMAINS A JUDGMENT SUBJECT TO COLLECTION." 
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Section 17. Section 40-4-214, MCA, is amended to read: 

2 "40-4-214. Interviews. 11) The court may interview the child in chambers to ascertain the child's 

3 wishes as to His et1stodiaA residence and as to ¥isitatioA parental contact. The court may permit counsel 

4 to be present at the interview. The court shall cause a record of the interview to be made and to be part 

5 of the record in the case. 

6 (2) The court may seek the advice of professional personnel, whether or not employed by the court 

7 on a regular basis. The advice given SRaU must be in writing and made available by the court to counsel 

8 upon request. Counsel may examine as a witness any professional personnel consulted by the court." 

9 

1 O Section 18. Section 40-4-215, MCA, is amended to read: 

11 "40-4-215. Investigations and reports. 11) IA eeAtesteEl m,steay J')reeeeaiA§S aAEl iA ether ct1st □ Ely 

1 2 J')roeeediAgs if!! a parent or the ehild' s et1stediaA a court-appointed third party requests, or if the court finds 

13 that a parenting proceeding is contested, the court may order an investigation and report concerning 

14 et1stodial parenting arrangements for the child. The investigator may be the child's guardian ad litem or 

15 other professional considered appropriate by the court. The department of public health and human services 

16 may not be ordered to conduct the investigation or draft a report unless the J'l0F0At or tlie ehild's et1stodiaA 

17 person requesting the investigation is a recipient of aia to faFAilies with deJ')eAEleAt ehilElreA CASH 

18 ASSISTANCE UNDER THE TEMPORARY ASSISTANCE FOR NEEDY FAMILIES BLOCK GRANT, food stamps, 

19 or public assistance and all reasonable options for payment of the investigation, if conducted by a person 

20 not employed by the department, are exhausted. The department may consult with any investigator and 

21 share information relevant to the child's best interests. The cost of the investigation and report must be 

22 paid according to the final order. The cost of the educational evaluation under subsection (2)(a) must be 

23 paid from the fees for filing petitions for contested amendment of a parenting plan, as provided in 

24 25-1-201 (9). 

25 (2) The court shall determine, if appropriate, the level of evaluation necessary for adequate 

26 investigation and preparation of the report, which may include one or more of the following: 

27 (a) parenting education; 

28 (b) mediation pursuant to 40 4 aoa 40-4-301: 

29 (c) factfinding by the investigator; and 

30 (dl psychological evaluation of the parties. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

f-2+@ In preparing a report concerning a child, the investigator may consult any person who ffii:!'f 

i.a- has information about the child and the child's potentiol oustodial parenting arrangements. Upon order 

of the court, the investigator may refer the child to professional personnel for diagnosis. +!,e Except as 

required for children 16 years of age or older, the investigator may consult with and obtain information from 

medical, psychiatric, or other expert persons who. have served the child in the past without obtaining the 

consent of the 13araAt or the child's custodiaA persons or entities authorized by law to grant or withhold 

access to the records. The child's consent must be obtained if the child has reached the age of 16 unless 

the court finds that the child lacks mental capacity to consent. If the requirements of subsection ~ 1'.!:l are 

fulfilled, the investigator's report may be received in evidence at the hearing. 

~ill The court shall mail the investigator's report to counsel and to any party not represented by 

counsel at least 10 days prior to the hearing. +fie When consistent with state and federal law, the 

investigator shall make available to counsel and to any party not represented by counsel the investigator's 

file of underlying data and reports, complete texts of diagnostic reports made to the investigator pursuant 

to the provisions of subsection m Ql, and the names and addresses of all persons whom the investigator 

has consulted. Any party to the proceeding may call the investigator and any person the investigator has 

consulted for cross-examination. A party may not waive the right of cross-examination prior to the hearing. 

The results of the investigation must be included in the court record and may, without obiection, be 

sealed." 

20 NEW SECTION. Section 19. Final parenting plan -- purpose and objectives. The objectives of a 

21 final parenting plan are to: 

22 ( 1) protect the best interest of the child of a marriage, consistent with 40-4-212; 

23 (2) provide for the physical care of the child; 

24 (3) maintain the child's emotional stability and minimize the child's exposure to parental conflict; 

25 (4) provide for the child's changing needs as the child grows and matures, in a way that minimizes 

26 the need for future amendment to the final parenting plan; 

27 (5) set forth the authority and responsibilities of each parent with respect to the child, consistent 

28 with the criteria in [section 4-9 20]; and 

29 16) encourage the parents, when appropriate under [section 4-9 20]. to meet their responsibilities 

30 to their minor children through agreements in the parenting plan rather than through judicial intervention. 
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NEW SECTION. Section 20. Final parenting plan criteria. ( 1 I In every dissolution proceeding, 

2 proceeding for declaration of invalidity of marriage, parenting plan proceeding, or legal separation 

3 proceeding that involves a child, each parent or both parents jointly shall submit to the court, in good fa1tn, 

4 a proposed final plan for parenting the child, which ffitl-St MAY include the allocation of parenting functions. 

5 A final parenting plan must be incorporated into any final decree or amended decree, including cases of 

6 dissolution by default. As used in this section, parenting functions means those aspects of the parent-child 

7 relationship in which the parent makes decisions and performs functions necessary for the care and growth 

8 of the child, inelueing WHICH MAY INCLUDE: 

9 (a) maintaining a loving, stable, consistent, and nurturing relationship with the child; 

1 O (bl attending to the daily needs of the child such as feeding, physical care, DEVELOPMENT, and 

11 grooming, supervision, SPIRITUAL GROWTH AND DEVELOPMENT, health care, day care, and engaging in 

12 other activities that are appropriate to the developmental level of the child and that are within the social 

13 and economic circumstances of the particular family; 

14 (c) attending to adequate education for the child, including remedial or other education essential 

15 to the best interests INTEREST of the child; 

16 (di assisting tRe eRile in ee\•els13ing ans n,aintainin!ij apprs13riate interperssnal relationsRips 

17 ENSURING THE INTERACTIONS AND INTERRELATIONSHIP OF THE CHILD WITH THE CHILD'S PARENTS 

18 AND SIBLINGS AND WITH ANY OTHER PERSON WHO SIGNIFICANTLY AFFECTS THE CHILD'S BEST 

19 INTEREST; and 

20 (e) exercising appropriate judgment regarding the child's welfare, consistent with the child's 

21 developmental level and the family's social and economic circumstances. 

22 (21 Based on the best interest of the child, a final parenting plan ffitl-St MAY include, at a minimum, 

23 provisions for: 

24 (al designation of a parent as custodian of the child, solely for the purposes of all other state and 

25 federal statutes that require a designation or determination of custody, but the designation may not affect 

26 either parent's rights and responsibilities under the parenting plan; 

27 (b) designation of the legal residence of both parents and the child, except as provided in 40-4-217; 

28 (cl a residential schedule specifying the periods of time during which the child will reside with each 

29 parent, including provisions for holidays, birthdays of family members, vacations, and other special 

30 occasions; 
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(d) finances to provide for the child's needs; aRG 

2 (e) any other factors affecting the physical and emotional health and well-being of the childa~ 

3 (:31 Qasea en the sest interest sf the ehilEI, a 13arenting 13lan may ineluae: 

4 (al 13rsvisiens fer iEl periodic review of the parenting plan when requested by either parent or the 

5 child or when circumstances arise that are foreseen by the parents as triggering a need for review, such 

6 as attainment by the child of a certain age or if a change in the child's residence is necessitated; 

7 Willi sanctions that will apply if a parent fails to follow the terms of the parenting plan, including 

8 contempt of court; 

9 {eH,t!l allocation of parental decisionmaking authority regarding the child's: 

10 (i) education; 

11 (iii religieus u13bringing SPIRITUAL DEVELOPMENT; and 

12 (iii) health care AND PHYSICAL GROWTH; 

13 fel-ill the method by which future disputes concerning the child will be resolved between the 

14 parents, other than court action; and 

15 (el ether 13rs•;isiens a1313lieaele ta 1!J. the unique circumstances of the child or the family situation 

16 that the parents agree will facilitate a meaningful, ongoing relationship between the child and parents. 

1 7 f4+@ The court may in its discretion order the parties to participate in a dispute resolution process 

18 to assist in resolving any conflicts between the parties regarding adoption of the parenting plan. The dispute 

19 resolution process may include counseling or mediation by a specified person or agency, or court action. 

20 fe+1.11 Each parent may make decisions regarding the day-to-day care and control of the child while 

21 the child is residing with that parent. and, regaraless sf the alleeatien ef aeeisienmal1in§ in the 13arentin§ 

22 f)latr; either parent may make emergency decisions affecting the child's safety or health. When mutual 

23 decisionmaking is designated in the parenting plan but cannot be achieved regarding a particular issue, the 

24 parents shall make a good faith effort to resolve the issue through any dispute resolution process provided 

25 for in the final parenting plan. 

26 fel-J.fil If a parent fails to comply with a provision of the parenting plan, the other parent's 

27 obligations under the parenting plan are not affected. 

28 ffi(6) THE COURT MA¥ SHALL ORDER THAT THE PARENTING PLAN BE SEALED IF PRIVACY Qi; 

29 Tl-IE PL/\~l 16 ~IECE66ARY TO PROTECT Tl-IE QE6T l~HER!;;6T OF Tl-IE CI-IILD EXCEPT FOR ACCESS BY 

30 THE PARENTS, GUARDIAN, OR OTHER PERSON HAVING CUSTODY OF THE CHILD. 
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21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 21. Section 40-4-216, MCA. is amended to read: 

"40-4-216. Hearings. 11) Custody Parenting plan proceedings shall receive priority in being set for 

hearing. 

(2) The court may tax as costs the payment of necessary travel and other expenses incurred by 

any person whose presence at the hearing the court d-eeffis considers necessary to determine the best 

interest of the child. 

(3) The court, without a jury, shall determine questions of law and fact. If it finds that a public 

hearing may be detrimental to the child's best interest, the court may exclude the public from a oustody 

parenting hearing but may admit any person who has a direct and legitimate interest in the particular case 

or a legitimate educational or research interest in the work of the court. 

(4) If the court finds it necessary that the record of any interview, report, investigation, or 

testimony in a custody parenting proceeding be kept secret to protect the child's welfare, the court may 

make an appropriate order sealing the recora." 

Section 22. Section 40-4-217, MCA, is amended to read: 

"40-4-217. VisitatioR Notice of intent to move. (1) A i:iarent w"1e is net §ranted oustody of the 

ehild is entitled te reasonable visitation ri§hts i,nless the eoi,rt iinds, alter a hearin§, that ,,.isitation woi,ld 

endan§er serioi,sly the ehild's l')A','Sieal, FABntal, FAeral, or eFAotienal health. 

(2) In a i:iroeeedin§ ier dissolution of FAarria§e or le§al sei:iaratien, the eoi,rt FAa~·. 1oi:ion the petition 

ef a §randi:iarent, §rant reasonaelo visitation ri§hts to the §randi:iarent of t"1e e"1ild if the eo1ort finds, after 

a hearin§, that the visitation wo1old ea in the 13est interest of the ehild. 

(:3) The eoi,rt FAay FAodify an order grantin§ er denyin§ visitation rights whene•,er rnodifieation 

would serve the eest interest of the child; however, t"1o eei,rt FRO',' not restrict a parent's visitation ri§hts 

unless it finds that the visitation woi,ld endan§eF serioi,siy the ehild's !lhysieal, FAental, FAoral, or eFAetional 

health or i,nless the !lrovisions ef s1oeseetion (el B!l!ll~·. 

f4+ As len§ as a nonei,stedial !lOrent whe has visitation ri§hts i,nder a deeree or a ei,stedy 

a§reeFAent reFflains a resident of this state, a resident 01ostedial !lBFent shall, 13efore ehan§in§ the ehild's 

residonee te another state ans i,nless the noneustedial i:iarent has §iYen written oonsent, §ive written netiee 

to the nonei,stodial !larent, as !lro¥ided in subsostien (e). 

™ +1'le A parent who intends to change residence shall, unless precluded under [section 4,g 20) 
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1 provide written notice re1c11:Jireel 13y s1:Jl3section I 4) to the other parent. 

2 12) If a parent's change in residence will significantly affect the child's contact with the other 

3 parent, as defined in 4 0 4 21911) (el, notice must be served personally or given by certified mail not less 

4 than 30 days before the proposed change in residence and must include a proposed revised residential 

5 schedule. Proof of service must be filed with the court that iss1:Jed the Cl:lstoely order adopted the parenting 

6 Q@l. Tho p1:1rpose of the notice is to allow the nonc1:Jstoelial parent to seek a modification of the parent's 

7 ·•isitation schedule. Failure of the parent who receives notice to respond to the written notice or to seek 

8 amendment of the residential schedule pursuant to 40-4-219 within the 30-day period constitutes 

9 acceptance of the proposed revised residentiai schedule. 

10 {El) {a) If a neno1:Jstodial parent or ether person residin!J in the noneustodial parent's household has 

11 aeon con•rietod of any of tho erimos listed in sul3seotion !Ell (el, the eustodial parent or any other person 

12 who has been granted c1:Jsted~· of the child purs1:Jant to 001:Jrt ardor may file an ol3jeetien to visitation with 

13 the court. The custodial parem or other person havin!J custodv shall €Jive notice to the noneustedial parent 

14 of the oejeetion as provided by the Montana R1:Jles of Civil Proced1:Jre, and the noncustodial parent has 20 

15 da,,-s froFfl the notioe to respond. If the noneustodial parent fails to respond within 20 days, the visitation 

16 rifjhts of the noneustodial parent are suspended until ftlrther order of the eeurt. If the noneustodial parent 

17 response ans objeets, a hearing FflUSt be held within 30 da·rs of the response. 

18 /13) The noncustodial parent Aas the 13urden at the hearing to prove that visitation av the 

19 noncustodial parent does not seriouslv ensan!jer tho eio1ild's physical, mental, A'teral, er emotional health 

20 and that tio1o mosification of •,·ioitation is not in the 13est interest of the ehild. 

21 {c) This sul3section {El) applies to the followin!J eriA'tes: 

22 {i) delieerate Aomicide, as deseribes in 4 e e 102; 

23 (ii) mitigated delil3erate AoFflieide, as deseribes in 4 e e 1 03; 

24 {iii) seiiual assa1:Jlt, as described in 4 a e e02; 

25 {i>;) senual intoreaurse witio1out eonsont, as seseribes in 4 e e e03; 

26 (v) sm•iate seJ1ual eonsuet with an animal, as deseril3ed in 4 e 2 101 and prohil3ited under 

27 4e e e0e; 

28 {vil inoest, as deseril3ed in 4 e s §07; 

29 (\•iil a!jgravated prnFflotion of prostitution of a chils, as soseril3ed in 46 6 80311 )(s); 

30 {, iii) endan§eriAg tAe welfare ef elo1iIElren, as describes in 4 e e e22; 
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(iJE) partner or family member assault of the type deseribed in 4s s 20e(1)Ial; 

(JE) smEual abuse sf ehildren, as deseribed in 4 s s 62s." 

Section 23. Section 40-4-219, MCA, is amended to read: 

HB0231.03 

2 

3 

4 

5 "40-4-219. MeElifieatieA Amendment of parenting plan -- mediation. (1) The court may in its 

6 discretion modify 3mend a prior ousted~< deeree parenting plan if it finds,· upon the basis of facts that have 

7 arisen since the prior €le€f.ee llli!Q or that were unknown to the court at the time of entry of the prior €le€f.ee 

8 llliill, that a change has occurred in the circumstances of the child or the ehild' s eustodian and that the 

9 modifieation amendment is necessary to serve the best interest of the child~ and if it fc1rther finds that lD 

1 O determining the child's best interest under this section, the court may, in addition to the criteria in 

11 40-4-212, also consider whether: 

12 {a) the custodian·a§rees parents agree to the moElifieation amendment; 

13 {b) the child has been integrated into the family of the petitioner with consent of the eustedian 

14 parents; 

15 {c) the ehild's 13resent environment ondan§ers seriously the ehild's physieal, mental, moral, or 

16 emotional health and that the harm lil1ely to ee caused by a ehan!Je of en'lironment is outwei§!hed by its 

17 advanta§les to the child; 

18 AA the child is 14 years of age or older and desires the modifieation amendment; 

19 {el-_{_Qj_ the custodian one parent has willfully and consistently: 

20 {i) refuses refused to allow the child to have any contact with the noncustodial other parent; or 

21 (ii) attempts attempted to frustrate or deny contact with the child by the noneustodial parent's 

22 CJEereise of ·1isitation ri§hts other parent; or 

23 f-f-Htl tho eustodial parent one parent has changed or intends to change the child's residence te 

24 another stats in a manner that significantly affects the child's contact with the other parent. A chan§le in 

25 residence of rnore than 30 miles from the child's erosent residence constitutes a significant effoot on 

26 earent child eontact. 

27 (2) A court may modify a de facto eustodv parenting arrangement in accordance with the factors 

28 set forth in 40-4-212. 

29 (3) The court shall presume tho ouotedian a parent is not acting in the child's best interest if the 

30 eustodian parent does any of the acts specified in subsection f-1-J.{el- i1li.Ql or 18). 
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(4) The court may mee+fy amend the prior e-eefee parenting plan based on subsection t+l+4 .L1.lifil 

2 to provide a new visiMtion residential schedule for parental contact with the child and to apportion 

3 transportation costs between the parents. 

4 (5) Attorney fees and costs must be assessed against a party seeking modification frivolous or 

5 repeated amendment if the court finds that the modification amendment action is vexatious and constitutes 

6 harassment. 

7 (6) /\ oustody deoree parenting plan may be modified amended upon the death of the custodial one 

8 parent pursuant to 40-4-221 . 

9 (7) As used in this section, "prior oustody decree" parenting plan" means a custody parenting 

10 determination contained in a judicial decree or order made in a custody parenting proceeding. In proceedings 

11 for amendment under this section, a proposed amended parenting plan must be filed and served with the 

12 motion for amendment and with the response to the motion for amendment. Preference must be given to 

13 carrying out the parenting plan. 

14 (8) (a) If a parent or other person residing in that parent's household has been convicted of any 

15 of the crimes listed in subsection~ .l.fili!21, the other parent or any other person who has been granted 

16 custody of rights to the child pursuant to court order may file an objection to the current eustodv parenting 

17 order with the court. The parent or other person having custoev rights to the child pursuant to court order 

18 shall give notice to the other parent of the objection as provided by the Montana Rules of Civil Procedure, 

19 and the other parent has 20 days from the notice to respond. If the~ parent who receives notice of 

20 objection fails to respond within 20 days, the eustoey parenting rights of tf:lo otf:ler that parent are 

21 suspended until further order of the court. If tf:le other that parent responds and objects, a hearing must 

22 be held within 30 days of the response. 

23 (b) The otf:ler parent f:las the bureon at tf:lo hearin§ to pro·,e that custoe.,. e·,1 the other parent does 

24 not seriously ondan§er tho ehile's physieal, R'lental, moral, or eR'lotienal healtt:l and that the medifioatien 

25 of custody is net in tt:lo eest interest of the child. 

26 +et This subsection (8) applies to the following crimes: 

27 (i) deliberate homicide, as described in 45-5-102; 

28 (ii) mitigated deliberate homicide, as described in 45-5-103; 

29 (iii) sexual assault, as described in 45-5-502; 

30 (iv) sexual intercourse without consent, as described in 45-5-503; 
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Iv) deviate sexual conduct with an animal, as described in 45-2-101 and prohibited under 

2 45-5-505; 

3 {vi) incest, as described in 45-5-507; 

4 !viii aggravated promotion of prostitution of a child, as described in 45-5-603(1 )lb); 

5 {viii) endangering the welfare of children, as described in 45-5-622; 

6 {ix) partner or family member assault of the type described in 45-5-20611 )(a); 

7 Ix) sexual abuse of children, as described in 45-5-625. 

8 (9) Except in cases of physical abuse or threat of physical abuse by one parent against the other 

9 parent or the child, or when a parent has been convicted of a crime enumerated in subsection (8)(bl, the 

1 O court may, in its discretion, order the parties to participate in a dispute resolution process to assist in 

11 resolving any conflicts between the parties regarding amendment of the parenting plan. The dispute 

12 resolution process may include counseling or mediation by a specified person or agency, and court action." 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 24. Section 40-4-220, MCA, is amended to read: 

"40-4-220. Affidavit practice. 11) A Unless the parties agree to an interim parenting plan or an 

amended parenting plan, the moving party seeking a teFAporar>( 01,1st0el1( oreler an interim parenting plan or 

FAoelifieation amendment of a e1,1stoel•( eleeree final parenting plan shall submit, together with ms the moving 

papers, an affidavit setting forth facts supporting the requested 0f6t!f plan or FAoelifieation amendment and 

shall give notice, together with a copy of ms the affidavit, to other parties to the proceeding, who may file 

opposing affidavits. The court shall deny the motion unless it finds that adequate cause for hearing the 

motion is established by the affidavits, based on the best interests of the child, in which case it shall set 

a date for hearing on an order to show cause why the requested 0f6t!f plan or moEiifieation amendment 

should not be granted. 

12) {al A party seeking a teffiporary et1stoel 1( orEier an interim parenting plan may request that the 

court grant a temporary assignment of e1,1st0d•; order providing for living arrangements for the child ex 

parte. l-le The party shall se make the request in ms the moving papers and shall submit an affidavit 

showing that: 

(ii no previous Eietermination of e1,1st0Eiv parenting plan has been maee ordered by a court and it 

would be in the child's best interest under the standards of 40-4-21 2 if temporary e1,1st0ely were plaeeel 

.,..,ith the person designates living arrangements for the child were as proposed by the moving party; or 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

(ii) although a previous determination of custody parenting plan has been maee ordered, an 

emergency situation has arisen in the child's present environment enElangers his ph•fsical or emotional 

ooal#t-that is detrimental to the child's best interests and an immediate change of custody '.vould serve iQ 

the parenting plan is necessary to protect the child's physical or emotional health child. 

(b) If the court finds from the affidavits submitted by the moving party that a teA'lperar,• assignment 

of eustody the interim parenting plan proposed by the moving party would be in the child's best interest 

under the standards of 40-4-212 or that the child's physical or emotional health is endangered present 

environment is detrimental to the child's best interest and would be protected by a Mmporary assignment 

of cuMody the interim parenting plan, the court shall make an order plaoing temporary oustody with tho 

person designated implementing the interim parenting plan proposed by the moving party or with some 

other person designated 13y the eourt anEL The court shall require all parties to appear and show cause 

within 20 days from the execution of the eHlef interim parenting plan why, in the ease of a temporary order 

issued under subseetion I2)(a)(i), the temporary order interim parenting plan should not remain in effect until 

further order of court or, in the ease of a temporary order issued under subseetion (2I(a)(ii}, the court 

should not restore the ehild to the oustodian from whom the ehild was removed by the temporar~• orEler." 

Section 25. Section 40-4-221, MCA, is amended to read: 

"40-4-221. Determination of eustedv child's care upon death of eustodial parent. (1) Upon the 

death of a parent granted oustody of a ehild, oustody shall pass to the nonoustodial parent unlessL one o.r 

more parties named in subsection (2) may request a ousted~• parenting plan hearing. The noneustodial 

surviving parent Sf\all must be a party in any proceeding brought under this section. 

12) Upon the death of a parent gra"'ted custody of a child, any of the following parties may request 

a ousted~· parenting plan hearing ana seel< custody of the child: 

(a) the nonoustodial natural parent; 

(b) the surviving spouse of the deceased eustodial parent; 

(c) a person nominated by the will of the deceased eustodial parent; 

(d) any person nominated by the child if the child is at least 12 years old; 

(el any other person if that person has actual physical control over the child; 

(fl any other party whom, upon showing of good cause, the court permits to intervene as an 

interested party. 
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(3) The hearing and determination of oustedy shall be a parenting plan is governed by this part." 

2 

3 

4 

5 

6 

7 

8 

Section 26. Section 40-4-225, MCA, is amended to read: 

"40-4-225. Access to records by AoAoustodial parent. Notwithstanding any other provision of law, 

access to records and information pertaining to a minor child, including but not limited to medical, dental, 

law enforcement, and school records, may not be denied to a parent beoause susl:\ 13aFOAt is A9t ,he shild's 

eustedial 13arent who is a party to a parenting plan." 

9 Section 27. Section 40-4-226, MCA, is amended to read: 

1 O "40-4-226. Co11r-t ordered COURT-SANCTIONED educational program on effects of dissolution of 

11 marriage on children. (1) In a proceeding for dissolution of marriage involving a minor child or in a ousted~' 

12 modifioatioA parenting plan proceeding involving a minor child, a court shall inform the parties, excluding 

13 the minor child, of available educational programs concerning the effects of dissolution of marriage on 

14 children and, if the court finds that it would be in the best interest of the minor child, FA"'f shall order the 

15 parties to attend a eeurt saonsored COURT-SANCTIONED program. The program may be divided into 

16 sessions. The program must be educational in nature and may not be designed for individual therapy. 

17 (2) Any faots presented at an eaueatienal session resulting from a referral unaer thi_s seotien may 

18 Rot be oonsidoroa in a aisselutien of a FRarriage er a sustos•r medifioatien 13reeeeaing, ner may a report 

19 resulting from an eausatianal sessien beeome 13art of the reeord ef the ElissalutiaA or proeeeding unless the 

20 t3arties have stipulates in writing te the eantFBPt, 

21 ~ The fees er easts ef aA eEluoatienal sessieA uAeer this seetieA must so same sy the t3arties aAd 

22 FRay tie assessed by the eourt in an equitai3Ie FRanner. The cost of implementing the oeurt saensered 

23 COURT-SANCTIONED educational program for each district court, provided for in subsection (1). must be 

24 paid from the fees for filing petitions for contested amendment of a parenting plan, provided for in 

25 25-1-201 (91. COSTS MAY INCLUDE PARENTING EVALUATION AND GUARDIAN AD LITEM SERVICES." 

26 

27 Section 28. Section 40-4-302, MCA, is amended to read: 

28 "40-4-302. Mediation proceeding -- tolling of statute of limitations. (1) The purpose of a mediation 

29 proceeding is to reduce the acrimony that may exist between the parties and to develop an agreement that 

30 is supportive of the best interests of a child involved In the proceeding. 

rLegislative 
\Services 
\f!ivision 

- 28 - HB 231 



5 5th Legislature HB0231.03 

(2) The mediator shall attempt to effect a settlement of the ehild eustodv parenting, child support, 

2 ·~isitatian parental contact with the child, maintenance, or property settlement dispute, The mediator may 

3 not use coercive measures to effect the settlement. The mediator may recommend that a party obtain 

4 assistance from other resources in the community. 

5 13) Subject to 40-4-30111 ), the mediator may exclude attorneys from the mediation sessions. The 

6 parties' attorneys may confer with the mediator prior to the mediation session and may review and approve 

7 any agreement, 

8 14) An applicable statute of limitations is tolled as to the participants during the period of mediation. 

9 The tolling commences on the date the parties agree in writing to participate in the mediation or when the 

10 court orders mediation, whichever is later, and ends on the date the mediation is officially terminated by 

11 the mediator." 

Section 29. Section 40-4-307, MCA, is amended to read: 

12 

13 

14 "40-4-307. Mediator qualifications. A mediator 5ffilU must meet the following minimum 

15 qualifications: 

16 11) knowledge of the court system and the procedures used in family law matters; 

17 (2) knowledge of other resources in the community to which the parties may be referred for 

18 assistance; 

19 13) if applicable, knowledge of child development, clinical issues relating to children, the effects 

20 of marriage dissolution on children, and ehild eustody parenting research; and 

21 14) knowledge of the mediation process." 

Section 30. Section 40-6-211, MCA, is amended to read: 

22 

23 

24 "40-6-211, Obligations of parents for the support and education of their children. The parent or 

25 parents entitled to the eustedy of a child ffHfSt shall give fl+fA the child support and education suitable to 

26 His the child's circumstances." 

Section 31. Section 40-6-221, MCA, is amended to read: 

27 

28 

29 "40-6-221. C1,1st0Ely Parenting, services, and earnings of child. The father and mother of an 

30 unmarried minor child are equally entitled to the eustosy parenting, services, and earnings of the child. If 
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either parent l:te ~ dead or unable or refuses to tal~e tho eustodv exercise parenting or has abandoned ms 

2 ef-flef the family, the other parent is entitled to the eustoav parenting, services, and earnings of the child, 

3 unless eusto~y care of the child is determined otherwise pursuant to 40-4-221 . " 

4 

Section 32. Section 40-9-101, MCA, is amended to read: 5 

6 "40-9-101. Application of Montana Rules of Civil Procedure. ( 1 I Except as otherwise provided, 

7 the Montana Rules of Civil Procedure apply to all proceedings under this section and 40-9-102. 

8 (21 A proceeding for grandparent grandparent-grandchild contact visitatisn under this section and 

9 40-9-102 Sflail must be entitled, "In re the visitation grandparent-grandchild contact of ...... " 

1 0 (31 The initial pleading in all proceedings under this section and 40-9-102 Sflail must be 

11 denominated a petition. A responsive pleading Sflail must be denominated a response. Other pleadings Sflail 

12 must be denominated as provided in the Montana Rules of Civil Procedure." 

13 

14 Section 33. Section 40-9-102, MCA, is amended to read: 

1 5 "40-9-102. Grandparent Grandparent-grandchild contact !Jisitatien rights. ( 11 Except as provided 

16 in subsection (5), the district court may grant to a grandparent of a child reasonable visitation rights to 

17 contact with the child, including but not limited to 11isitation rights regarding a child who is the subject of, 

18 or as to whom a disposition has been made during, an administrative or court proceeding under Title 41 

19 or this title. The department of public health and human services must be given notice of a petition for 

20 grandparent grandparent-grandchild contact 11isitatisn regarding a child who is the subject of, or as to 

21 whom a disposition has been made during, an administrative or court proceeding under Title 41 or this title. 

22 (2) Visitation rights Grandparent-grandchild contact granted under this section may be granted only 

23 upon a finding by the court, after a hearing, that the \'isitatisn contact would be in the best interest of the 

24 child. 

25 (31 A person may not petition the court under this section more often than once every 2 years 

26 unless there has been a significant change in the circumstances of: 

27 (a) the child; 

28 (b) the child's parent, guardian, or custodian; or 

29 (cl the child's grandparent. 

30 (41 The court may appoint an attorney to represent the interests of a child with respect to visitation 
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grandparent-grandchild contact when the interests are not adequately represented by the parties to the 

2 proceeding. 

3 ( 5) This section does not apply if the child has been adopted by a person other than a stepparent 

4 or a grandparent. Visitation rights Grandparent-grandchild contact granted under this section terminate 

5 terminates upon the adoption of the child by a person other than a stepparent or a grandparent." 

Section 34. Section 45-5-304, MCA, is amended to read: 

6 

7 

8 "45-5-304. Custodial interference. (1) A person commits the offense of custodial interference if, 

9 knowing that the person has no legal right to do so, the person.; 

1 O fat takes, entices, or withholds from lawful custody any child, incompetent person, or other person 

1 1 entrusted by authority of law to the custody of another person or institution;-

, 2 {131 prior to tho entry of a eourt oraer Eletermining custodial rights, tal1os, entiees, or withholas any 

1 3 chilel fron, the other parent when the action manifests a purpose to substantially eleprive that parent of 

14 parental rights; or 

15 (el is one of two persons who has joint eustoely of o ohilel uneler a eourt order anel tal1es, entices, 

16 or withholas the ehild fron, the other when the aetion manifests a p1:1rpose to suestantiall•( deprive the other 

1 7 parent of 13arental rights. 

18 (2) A person convicted of the offense of custodial interference shall be imprisoned in the state 

19 prison for any term not to exceed 10 years or be fined an amount not to exceed $50,000, or both. 

20 (3) With respect to the first alleged commission of the offense only, a person who has not left the 

21 state does not commit an offense under this section if the person voluntarily returns the child, incompetent 

22 person, or other person to lawful custody prior to before arraignment. With respect to the first alleged 

23 commission of the offense only, a person who has left the state does not commit an offense under this 

24 section if the person voluntarily returns the child, incompetent person, or other person to lawful custody 

25 prior to before arrest." 

26 

27 NEW SECTION. Section 35. Parenting interference. ( 1 l A person commits the offense of parenting 

28 interference if, knowing that the person has no legal right to do so, the person: 

29 (al before the entry of a court order determining parenting rights, takes, entices, or withholds a 

30 child from the other parent when the action manifests a purpose to substantially deprive that parent of 
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parenting rights; or 

2 (bl is one of two persons who has parenting authority of a child under a court order and takes, 

3 entices, or withholds the child from the other when the action manifests a purpose to substantially deprive 

4 the other parent of parenting rights. 

5 (2) A person convicted of the offense of parenting interference shall be imprisoned in the state 

6 prison for any term not to exceed 10 years or be fined an amount not to exceed $50,000, or both. 

7 (3) With respect to the first alleged commission of the offense only, a person who has not left the 

8 state does not commit an offense under this section if the person voluntarily returns the child before 

9 arraignment. With respect to the first alleged commission of the offense only, a person who has left the 

10 state does not commit an offense under this section if the person voluntarily returns the child before arrest. 

Section 36. Section 45-5-631, MCA, is amended to read: 

11 

12 

13 "45-5-631. V:isitatieR iRterfereRee Interference with parent-child contact. ( 1) A person who has 

14 legal eusteelv sf a miRer el:lilel been granted parent-child contact under a parenting plan commits the offense 

15 of visitatieA interference with parent-child contact if !=le the person knowingly or purposely prevents, 

16 obstructs, or frustrates the visitatioA rights of a another person entitled to •risitatieA parent-child contact 

1 7 under an existing court order. 

18 12) A person convicted of the offense of visitatioA interference with parent-child contact shall be 

19 fined an amount not to exceed $500 or be imprisoned in the county jail for a term not to exceed 5 days, 

20 or both." 

Section 37. Section 45-5-632, MCA, is amended to read: 

21 

22 

23 "45-5-632. Aggravated 'lisitatieA interference with parent-child contact. (1) A person who 

24 commits the offense of visitatioA interference with parent-child contact by changing the residE::nce of the 

25 minor child o,·er whom he has legal eusteelv to another state without giving written notice as required in 

26 40-4-217. unless the notice requirement has been precluded under (section 4-9 20), or without written 

27 consent of the person entitled to 'iisitatioA parent-child contact pursuant to an existing court order commits 

28 the offense of aggravated visitatieA interference with parent-child contact. 

29 I 2) A person convicted of the offense of aggravated visitatieA interference with plirent-child contact 

30 shall be fined an amount not to exceed $1,000 or be imprisoned in the state prison for a term not to exceed 
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1 18 months, or both." 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

Section 38. Section 45-5-633, MCA, is amended to read: 

"45-5-633. Defenses to ¥isitatieA interference with parent-child contact and aggravated ·,·isitatieA 

interference with parent-child contact. ( 1 l A person does not commit the offense of visitation interference 

with parent-child contact or aggravated •;isitation interference with parent-child contact if R£ the person 

acts: 

(al with the consent of the person entitled to Yisitation parent-child contact; 

(bl under an existing court order; or 

(cl with reasonable cause. 

(2l Return of the child prior to before arrest is a defense only with respect to the first commission 

of visitation interference with parent-child contact or aggravated visitation interference with parent-child 

contact." 

NEW SECTION. Section 39. Repealer. Sections 40-4-222, 40-4-223, 40-4-224, 40-6-222, 

16 40-6-223, 40-6-224, and 40-6-231, MCA, are repealed. 

17 

18 NEW SECTION. Section 40. Codification instruction. (1) [Sections 18 anel 19 ANO 201 are 

19 intended to be codified as an integral part of Title 40, chapter 4, part 2, and the provisions of Title 40, 

20 chapter 4, part 2, apply to [section~ 18 anel 19 AND 20]. 

21 (2l [Section ;34 35] is intended to be codified as an integral part of Title 45, chapter 5, part 6, and 

22 the provisions of Title 45, chapter 5, part 6, apply to [section~ 35]. 

23 

24 NEW SECTION. Section 41. Saving clause. [This act] does not affect rights and duties that 

25 matured, penalties that were incurred, or proceedings that were begun before October 1, 1997. 

26 

27 NEW SECTION. Section 42. Severability. If a part of [this act] is invalid, all valid parts that are 

28 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

29 applications, the part remains in effect in all valid applications that are severable from the invalid 

30 applications. 
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NEW SECTION. Section 43. Applicability. [This act] applies to proceedings begun after October 

2 1, 1997, INCLUDING PROCEEDINGS REGARDING MODIFICATION OF ORDERS OR DECREES EXISTING 

3 ON OCTOBER 1, 1997. 

4 -END-
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3 WYATT, KOTTEL, HALLIGAN, HARGROVE, BURNETT 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING DOMESTIC RELATIONS STATUTES 

6 REGARDING THE CUSTODY AND VISITATION OF CHILDREN INVOLVED IN A MARRIAGE DISSOLUTION; 

7 REVISING APPLICABLE TERMINOLOGY; REQUIRING ADOPTION OF A FINAL PARENTING PLAN THAT 

8 INCLUDES SPECIFIC PROVISIONS IN THE BEST INTERESTS OF THE CHILD, AN OPTION FOR DISPUTE 

9 RESOLUTION OR MEDIATION EXCEPT IN CASES OF PROVEN CHILD OR SPOUSAL ABUSE, AND AN 

10 OPTION FOR PERIODIC REVIEW OF THE PARENTING PLAN; ALLOWING ADOPTION OF AN INTERIM 

11 PARENTING PLAN DURING THE TIME DISSOLUTION PROCEEDINGS ARE PENDING; REQUIRING 

12 DESIGNATION OF ONE PARENT AS CUSTODIAN FOR APPLICABILITY OF FEDERAL OR STATE LAWS; 

13 REQUIRING THAT PARENTS RECEIVE INFORMATION REGARDING PARENTAL RESPONSIBILITY AND 

14 CONTACT WITH THE CHILD IN DISPUTED CASES; ALLOWING THE TRIAL COURT TO DETERMINE THE 

15 APPROPRIATE LEVEL OF EVALUATION NECESSARY TO ESTABLISH PARENTING ARRANGEMENTS; 

16 PROVIDING A FEE FOR FILING A PETITION FOR CONTESTED AMENDMENT OF A PARENTING PLAN TO 

17 DEFRAY THE COSTS OF IMPLEMENTING THE CGlJRT ORDERED COURT-SANCTIONED EDUCATIONAL 

18 PROGRAM ON THE EFFECTS OF DIVORCE ON CHILDREN IN DISPUTED CASES AND THE COST OF 

19 PARENTING EDUCATION WHEN ORDERED FOR THE INVESTIGATION AND PREPARATION OF A REPORT 

20 CONCERNING PARENTING ARRANGEMENTS; REVISING APPROPRIATE TERMINOLOGY IN GRANDPARENT 

21 VISITATION STATUTES AND APPLICABLE CRIMINAL STATUTES; AMENDING SECTIONS 25-1-201, 
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HOUSE BILL NO. 231 

2 INTRODUCED BY BARNHART, BROOKE, ECK, WATERMAN, DOWELL, COCCHIARELLA. SANDS, 

3 WYATT, KOTTEL, HALLIGAN, HARGROVE, BURNETT 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING DOMESTIC RELATIONS STATUTES 

6 REGARDING THE CUSTODY AND VISITATION OF CHILDREN INVOLVED IN A MARRIAGE DISSOLUTION: 

7 REVISING APPLICABLE TERMINOLOGY; REQUIRING ADOPTION OF A FINAL PARENTING PLAN THAT 

8 INCLUDES SPECIFIC PROVISIONS IN THE BEST INTERESTS OF THE CHILD, AN OPTION FOR DISPUTE 

9 RESOLUTION OR MEDIATION EXCEPT IN CASES OF PROVEN CHILD OR SPOUSAL ABUSE, AND AN 

10 OPTION FOR PERIODIC REVIEW OF THE PARENTING PLAN; ALLOWING ADOPTION OF AN INTERIM 

11 PARENTING PLAN DURING THE TIME DISSOLUTION PROCEEDINGS ARE PENDING; REQUIRING 

12 DESIGNATION OF ONE PARENT AS CUSTODIAN FOR APPLICABILITY OF FEDERAL OR STATE LAWS; 

13 REQUIRING THAT PARENTS RECEIVE INFORMATION REGARDING PARENTAL RESPONSIBILITY AND 

14 CONTACT WITH THE CHILD IN DISPUTED CASES; ALLOWING THE TRIAL COURT TO DETERMINE THE 

15 APPROPRIATE LEVEL OF EVALUATION NECESSARY TO ESTABLISH PARENTING ARRANGEMENTS; 

16 PROVIDING A FEE FOR FILING A PETITION FOR CONTESTED AMENDMENT OF A PARENTING PLAN TO 

17 DEFRAY THE COSTS OF IMPLEMENTING THE COURT ORQliRliQ COURT-SANCTIONED EDUCATIONAL 

18 PROGRAM ON THE EFFECTS OF DIVORCE ON CHILDREN IN DISPUTED CASES AND THE COST OF 

19 PARENTING EDUCATION WHEN ORDERED FOR THE INVESTIGATION AND PREPARATION OF A REPORT 

20 CONCERNING PARENTING ARRANGEMENTS; REVISING APPROPRIATE TERMINOLOGY IN GRANDPARENT 

21 VISITATION STATUTES AND APPLICABLE CRIMINAL STATUTES; AMENDING SECTIONS 25-1-201, 

22 40-1-105, 40-1-213, 40-1-402,40-4-103, 40-4-104, 40-4-105, 40-4-109, 40-4-110.40-4-123, 40-4-201, 

23 40-4-204, 40-4-205, 40-4-211, 40-4-212, 40-4-213, 40-4-214, 40-4-215, 40-4-216, 40-4-217, 40-4-219, 

24 40-4-220, 40-4-221, 40-4-225, 40-4-226, 40-4-302, 40-4-307, 40-6-211, 40-6-221, 40-9-101, 40-9-102, 

25 45-5-304, 45-5-631, 45-5-632, AND 45-5-633, MCA; REPEALING SECTIONS 40-4-222, 40-4-223, 

26 40-4-224, 40-6-222, 40-6-223, 40-6-224, AND 40-6-231, MCA; AND PROVIDING AN APPLICABILITY 

27 DATE." 

28 

29 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

30 
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Section 1. Section 25-1-201, MCA, is amended to read: 

2 "25-1-201. Fees of clerk of district court. ( 1) The clerk of the district court shall collect the 

3 following fees: 

4 (a) at the commencement of each action or proceeding, except a petition for dissolution of 

5 marriage, from the plaintiff or petitioner, $80; for filing a complaint in intervention, from the intervenor, 

6 $80; for filing a petition for dissolution of marriage, a fee of $120; aM for filing a petition for legal 

7 separation, a fee of $120; and for filing a petition for a contested amendment of a final parenting plan, a 

8 fee of $120; 

9 (bl from each defendant or respondent, on appearance, $60; 

1 O (c) on the entry of judgment, from the prevailing party, $45; 

11 (d) for preparing copies of papers on file in the clerk's office, 50 cents per page for the first five 

12 pages of each file, per request, and 25 cents per additional page; 

13 (e) for each certificate, with seal, $2; 

14 (fl for oath and jurat, with seal, $1; 

15 (g) for search of court records, 50 cents for each year searched, not to exceed a total of $25; 

16 (h) for filing and docketing a transcript of judgment or transcript of the docket from all other courts, 

1 7 the fee for entry of judgment provided for in subsection ( 1 )( c); 

18 (i) for issuing an execution or order of sale on a foreclosure of a lien, $5; 

19 (j) for transmission of records or files or transfer of a case to another court, $5; 

20 (kl for filing and entering papers received by transfer from other courts, $10; 

21 (I) for issuing a marriage license, $30; 

22 (m) on the filing of an application for informal, formal, or supervised probate or for the appointment 

23 of a personal representative or the filing of a petition for the appointment of a guardian or conservator, from 

24 the applicant or petitioner, $70, which includes the fee for filing a will for probate; 

25 (n) on the filing of the items required in 72-4-303 by a domiciliary foreign personal representative 

26 of the estate of a nonresident decedent, $55; 

27 (o) for filing a declaration of marriage without solemnization, $30; 

28 (p) for filing a motion for substitution of a judge, $100. 

29 (2) Except as provided in subsections (3) through~ ifil, 32% of all fees collected by the clerk of 

30 the district court must be deposited in and credited to the district court fund. If no district court fund exists, 
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that portion of the fees must be deposited in the general fund for district court operations. The remaining 

2 portion of the fees must be remitted to the state to be deposited as provided in 19-5-404. 

3 I 3) In the case of a fee collected for 1ssU1n9 a marriage license or filing a declaration of marriage 

4 without solemnization, $14 must be deposited in and credited to the state general fund, $6.40 must be 

5 deposited in and credited to the county general fund, and $9.60 must be remitted to the state to be 

6 deposited as provided in 19-5-404. 

7 141 Of the fee for filing a petition for dissolution of marriage or legal separation, $40 must be 

8 deposited in the state general fund, $35 must be remitted to the state to be deposited as provided in 

9 19-5-404, $ 5 must be deposited in the children's trust fund account established by 41-3-702, and $ 20 

1 O must be deposited in and credited to the district court fund. If no district court fund exists, the $20 must 

11 be deposited in the general fund for district court operations. 

12 15) la) Before the percentages contained in subsection (2) are applied and the fees deposited in the 

13 district court fund or the county general fund or remitted to the state, the clerk of the district court shall 

14 deduct from the following fees the amounts indicated: 

15 Ii) at the commencement of each action or proceeding and for filing a complaint in intervention as 

16 provided in subsection ( 1 )(a), $35; 

17 (ii) from each defendant or respondent, on appearance, as provided in subsection (1 )(b), $25; 

18 liii) on the entry of judgment as provided in subsection ( 1 )(c), $15; and 

19 liv) from the applicant or petitioner, on the filing of an application for probate or for the appointment 

20 of a personal representative or on the filing of a petition for appointment of a guardian or conservator, as 

21 provided in subsection (l)(ml, $15. 

22 (b) The clerk of the district court shall deposit the money deducted in subsection (5)(a) in the 

23 county general fund for district court operations unless the county has a district court fund. If the county 

24 has a district court fund, the money must be deposited in that fund. 

25 (6) The fee for filing a motion for substitution of a judge as provided in subsection ( 1) (p) must be 

26 remitted to the state to be deposited as provided in 19-5-404. 

27 17) Fees collected under subsections (1 )(d) through (l)(i) must be deposited in the district court 

28 fund. If no district court fund exists, fees must be deposited in the general fund for district court operations. 

29 (Bl The clerk of the district court shall remit to the credit of the state general fund $20 of each fee 

30 collected under the provisions of subsections (l)(a) through (l)(c), (l)(m), and (l)(n) to fund a portion of 
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1 Judicial salaries. 

2 (9) The fee for filing a petition for a contested amendment of a parenting plan must be remitted by 

3 the clerk of the district court to the credit of the district court to defray the costs of tho eeurt saoAserecl 

4 COURT-SANCTIONED educational program concerning the effects of dissolution of marriage on children, 

5 as required in 40-4-226, and to defray the expense of education when ordered for the investigation and 

6 preparation of a report concerning parenting arrangements, as provided in 40-4-215(2)(a1." 

7 

Section 2. Section 40-1-105, MCA, is amended to read: 8 

9 "40-1-105. Application of the Montana Rules of Civil Procedure. (1) Except for proceedings 

10 eeFAiAg under the Uniform Child Custody Jurisdiction Act, the Montana Rules of Civil Procedure apply to 

11 all proceedings under this chapter, except as otherwise provided in this chapter. 

12 (2) A proceeding for declaration of invalidity of marriage~ must be entitled, "In re the Marriage 

13 of .......... and ............ ". A ousteclr; parenting or support proceeding~ must be entitled, "In re the 

14 leusteeh') (parenting) (support) of ........ ". 

15 (3) The initial pleading in all proceedings under this chapter~ .!Illl!! be denominated a petition. 

16 A responsive pleading ~ must be denominated a response. Other pleading~. and all pleadings in other 

17 matters under this chapter,~ must be denominated as provided in the Montana Rules of Civil Procedure. 

18 {4) In this chapter, "decree" includes "judgment"." 

Section 3. Section 40-1-213, MCA, is amended to read: 

19 

20 

21 "40-1-213. Judicial approval. (1) The district court may order the clerk of the district court to 

22 issue a marriage license and a marriage certificate form to a party~ 16 or 17 years of age who has no 

23 parent capable of consenting to~ the party's marriage or has the consent of both parents or of the parent 

24 having the actual care, eusteEi•,· parenting authority. and control to~ the party's marriage, if capable of 

25 giving consent, or of~ the party's guardian. The court must require both parties to participate in a period 

26 of marriage counseling involving at least two separate counseling sessions not less than 1 O days apart with 

27 a designated counselor as a condition of the order for issuance of a marriage license and a marriage 

28 certificate form under this section. 

29 (2) A marriage license and a marriage certificate form may be issued under this section only if the 

30 court finds that the underaged party is capable of assuming the responsibilities of marriage and the marriage 
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will serve l:l+s the party's best iAteFeot interests. Pregnancy alone does not establish that the best iAteFes! 

interests of the party will be served. 2 

3 

4 

5 

6 

7 

13) The district court shall authorize performance of a marriage by proxy upon the showing required 

by the provisions on solemnization." 

Section 4. Section 40-1-402, MCA, is amended to read: 

"40-1-402. Declaration of invalidity. { 1) The district court shall enter its decree declaring the 

8 invalidity of a marriage entered into under the following circumstances: 

9 la) a party lacked capacity to consent to the marriage at the time that the marriage was entered 

1 0 into, either because of mental incapacity or infirmity or because of the influence of alcohol, drugs, or other 

11 incapacitating substances, or a party was induced to enter into a marriage by force or duress or by fraud 

1 2 involving the essentials of marriage; 

13 (b) a party lacks the physical capacity to consummate the marriage by sexual intercourse, and at 

14 the time that the marriage was entered into, the other party did not know of the incapacity; 

1 5 le) a party was under tRe age et 16 years of age or was 8ffe6 16 or 17 years of age and did not 

16 have the consent of the party's parents or guardian or judicial approval; or 

17 Id) the marriage is prohibited. 

18 12) A declaration of invalidity under subsections 11 )(a) through (1 )(cl may be sought by any of the 

19 following persons and must be commenced within the times specified, but iA Re eveAt A'la'f' a declaration 

20 of invalidity may not be sought after the death of either party to the marriage: 

21 la) for lack of capacity to consent because of mental incapacity or infirmity, no later than 1 year 

22 after the petitioner obtained knowledge of the described condition; 

23 (b) for lack of capacity to consent because of the influence of alcohol, drugs, or other 

24 incapacitating substances, no later than 1 year after the petitioner obtained knowledge of the described 

25 condition; 

26 (c) for lack of capacity to consent because of force, duress, or fraud, no later than 2 years after 

27 the petitioner obtained knowledge of the described condition; 

28 ldl for the reason set forth in subsection ( 1 )(b), by either party, no later than 4 years after the 

29 petitioner obtained knowledge of the described condition; 

30 le) for the reason set forth in subsection 11 )le), by the underaged party or the party's parent or 

- 5 - HB 231 



55th Legislature HB023i.03: 

guardian, 13rior te before the time that the underaged party reaches the age at which the party could have 

2 married without satisfying the omitted requirement. 

3 131 A declaration of invalidity for the reason set forth in subsection (1 )(d) may be sought by either 

4 party, the legal spouse in case of a bigamous marriage, the county attorney, or a child of either party, at 

5 any time r,Hier to before the death of one of the parties. 

6 (4) Children born of a marriage declared invalid are legitimate. 

7 (5) Unless the court finds, after a consideration of all relevant circumstances, including the effect 

8 of a retroactive decree on third parties, that the interests of justice would be served by making the decree 

9 not retroactive, it shall declare the marriage invalid as of the date of the marriage. The provisions of chapter 

1 O 4 relating to property rights of the spouses, maintenance, support, and ous~oay parenting of children on 

11 dissolution of marriage are applicable to nonretroactive decrees of invalidity. 

1 2 (61 The clerk of the court shall give notice of the entry of a decree declaring the invalidity cf a 

1 3 marriage: 

14 {al if the marriage is registered in this state, to the clerk of the district court of the county where 

15 the marriage is registered, who shall enter the fact of invalidity in the book in which the marriage license 

16 and certificate are recorded; or 

17 (b) if the marriage is registered in another jurisdiction, to the appropriate official of that jurisdiction, 

18 with the request that the official enter the fact of invalidity in the appropriate record." 

19 

Section 5. Section 40-4-103, MCA, is amended to read: 20 

21 "40-4-103. Application of the Montana Rules of Civil Procedure. ( 1) Except for proceedings 

22 coming under the Uniform Child Custody Jurisdiction Act, the Montana Rules of Civil Procedure apply to 

23 all proceedings under this chapter, except as otherwise provided in this chapter. 

24 {2) A proceeding for dissolution of marriage or legal separation &A-all must be entitled, "In re the 

25 Marriage of .......... and ............ ". A ous~ea•,r parenting or support proceeding &A-all must be entitled, "In 

26 re the (eusfeeyl I parenting) (support) of ........ ". 

27 (3) The initial pleading in all proceedings under this chapter &RaH must be denominated a petition. 

28 A responsive pleading ~ must be denominated a response. Other pleadings, and all pleadings in other 

29 matters under this chapter,~ !!l!l!! be denominated as provided in the Montana Rules of Civil Procedure. 

30 {4) In this chapter, "decree" includes "judgment". 
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1 15) A decree of dissolution or of legal separation, if made,~ may not be awarded to one of the 

2 partres but 54=\a!+ must provide that it affects the status previously existing between the parties rn the 

3 manner decreed.·· 

4 

5 Section 6. Section 40-4-104, MCA, is amended to read: 

6 "40-4-104. Dissolution of marriage -- legal separation. (11 The district court shall enter a decree 

7 of dissolution of marriage if: 

8 (a) the court finds that one of the parties, at the time the action was commenced, was domiciled 

9 in this state or was stationed in this state while a member of the armed services and that the domicile or 

10 military presence has been maintained for 90 days~ preceding the making of the findings; 

11 (bl the court finds that the marriage is irretrievably broken, which findings~ must be supported 

1 2 by evidence: 

13 (il that the parties have lived separate and apart for a period of more than 180 days~ preceding 

14 the commencement of this proceeding; or 

1 5 (ii) that there is serious marital discord Wfl+6R that adversely affects the attitude of one or both of 

16 the parties· towards the marriage; 

1 7 (c) the court finds that the conciliation provisions of the Montana Conciliation Law and of 40-4-107 

1 8 either do not apply or have been met; and 

19 (dl to the extent it has jurisdiction to do so, the court has considered, approved, or made provision 

20 for el:lilel 01,:1steely parenting, the support of any child entitled to support, the maintenance of either spouse, 

21 and the disposition of property. 

22 (2) If a party requests a decree of legal separation rather than a decree of dissolution of marriage, 

23 the court shall grant the decree in that form unless the other party objects." 

24 

Section 7. Section 40-4-105, MCA, is amended to read: 25 

26 "40-4-105. Procedure -- commencement -- pleadings -- abolition of existing defenses. (ll The 

27 verified petition in a proceeding for dissolution of marriage or legal separation ~ must allege that the 

28 marriage is irretrievably broken and ~ must set forth: 

29 (al the age, occupation, and residence of each party and l:l+e the party's length of residence rn this 

30 state; 
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(b) the date of the marriage and the place at which it was registered; 

2 (c) that the Jurisdictional requirements of 40-4- 104 exist and that the marriage is irretrievably 

3 broken in that either: 

4 {i) the parties have lived separate and apart for a period of more than 180 days Reiff preceding the 

5 commencement of this proceeding; or 

6 (iii there is serious marital discord ~ that adversely affects the attitude of one or both of the 

7 parties towards the marriage, and there is no reasonable prospect of reconciliation; 

8 {d) the names, ages, and addresses of all living children of the marriage and whether the wife is 

9 pregnant; 

1 O (el any arrangements as to support, e1:1steel1f, aAel ~•isitatieA of the children and maintenance of a 

11 spouse; aAe 

12 (fl a proposed parenting plan, if applicable; and 

1 3 J.91 the relief sought. 

14 (2) Either or both parties to the marriage may initiate the proceeding. 

15 (3) If a proceeding is commenced by one of the parties, the other party must be served in the 

16 manner provided by the Montana Rules of Civil Procedure and may within 20 days after the date of service 

1 7 file a verified response. Ne A decree may not be entered until 20 days after the date of service. 

1 8 {4) Previously existing defenses to divorce and legal separation, including but not limited to 

19 condonation, connivance, collusion, recrimination, insanity, and lapse of time, are abolished. 

20 (5) The court may join additional parties proper for the exercise of its authority to implement this 

21 chapter." 

22 

23 Section 8. Section 40-4-109, MCA, is amended to read: 

24 "40-4-109. Independence of provisions of decree or temporary order. If a party fails to comply 

25 with a provision of a decree or temporary order or injunction, the obligation of the other party to make 

26 payments for support or maintenance or to permit 't'isitatieA parental contact with the child is not suspended 

27 but /ale the party may move the court to grant an appropriate order." 

SECTION 9. SECTION 40-4-110, MCA, IS AMENDED TO READ: 

28 

29 

30 "40-4-110. Costs· aMerRe•(e professional fees. ill The court from time to time, after considering 
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tho financial resources of both parties, may order a party to pay a reasonable amount for the cost to the 

2 other party of maintaining or defending any proceeding under chapters 1 and 4 of ti:iis title :ind for 

3 atternoy' s professional foes, including sums for legal and professional services rendered and costs incurred 

4 prior to the commencement of the proceeding or after entry of judgment. The court may order that the 

5 amount be paid directly to the atternev professional, who may enforce the order in Ris the profess1onal's 

6 name. 

7 12) The purpose of this section is to ensure that both parties have timely and equitable access to 

8 marital financial resources for costs incurred before, during, and after a proceeding under chapters 1 and 

9 4." 

10 

11 Section 10. Section 40-4-1 23, MCA, is amended to read: 

1 2 "40-4-123. Jurisdiction and venue. ( 1) District courts, municipal courts, justices' courts, and city 

1 3 courts have concurrent jurisdiction to hear and issue orders under 40-4-1 21. 

14 (2) The municipal judge, justice of the peace, or city court judge shall on motion suspend all further 

1 5 proceedings in the action and certify the pleading and any orders to the clerk of the district court of the 

16 county where the action was begun if an action for declaration of invalidity of a marriage, legal separation, 

17 or dissolution of marriage or for ei:iih:I 01:Jsteel~• parenting is pending between the parties. From the time of 

18 the certification of the pleadings and any orders to the clerk, the district court has the same jurisdiction over 

19 the action as if it had been commenced in district court. 

20 (3) An action brought under 40-4-121 may be tried in the county in which either party resides or 

21 in which the physical abuse was committed. 

22 (4) The right to petition for relief may not be denied because the plaintiff has vacated the residence 

23 or household to avoid abuse." 

24 

25 Section 11. Section 40-4-201, MCA, is amended to read: 

26 "40-4-201. Separation agreement. ( 1) To promote amicable settlement of disputes between parties 

27 to a marriage attendant upon their separation or the dissolution of their marriage, the parties may enter into 

28 a written separation agreement containing provisions tor disposition of any property owned by either of 

29 them, maintenance of either of them, and support, 01:Jataav parenting, and Yiaitatian ef parental contact 

30 with their children. In cases in which children are involved, the separation agreement~ MAY contain 

~ leglslatM 
\Servica 

'-.._!!Jvlsio11 
. 9 . HS 231 



5 5th Legislature HB02;31.03 

a parenting plan as required in [section ~ 20]. 

2 I 2) In a proceeding for dissolution of marriage or for legal separation, the terms of the separation 

3 agreement, except those providing for the support, etJstea•,· parenting. and .,.isitatien ef parental contact 

4 with children, are binding upon the court unless it finds, after considering the economic circumstances of 

5 the parties and any other relevant evidence produced by the parties, on their own motion or on request of 

6 the court, that the separation agreement is unconscionable. 

7 (3) If the court finds the separation agreement unconscionable, it may request that the parties ffl 

8 submit a revised separation agreement or l! may make orders for the disposition of property, maintenance, 

9 and support. 

1 O (4) If the court finds that the separation agreement is not unconscionable as to disposition of 

11 property or maintenance and not unsatisfactory as to support: 

12 (a) unless the separation agreement provides to the contrary, its terms~ !!11!.fil be set forth in 

1 3 the decree of dissolution or legal separation and the parties shall tie ordered to perform them; or 

14 (b) if the separation agreement provides that its terms~ may not be set forth in the decree, the 

1 5 decree ~ must identify the separation agreement and state that the court has found the terms not 

16 unconscionable. 

1 7 (5) Terms of the agreement set forth in the decree are enforceable by all remedies available for 

18 enforcement of a judgment, including contempt, and are enforceable as contract terms. 

19 16) Except for terms concerning the support, etJeteS'f parenting, or '>'ieitatien ef parental contact 

20 with the children, the decree may expressly preclude or limit modification of terms set forth in the decree 

21 if provided for in the separation agreement so pFO ,iees. Otherwise, terms of a separation agreement set 

22 forth in the decree are automatically modified by modification of the decree." 

23 

24 Section 12. Section 40-4-204, MCA, is amended to read: 

2 5 "40-4-204. Child support -- orders to address health insurance -- withholding of child support. ( 1 ) 

26 In a proceeding for dissolution of marriage, legal separation, maintenance, or child support, the court shall 

27 order either or both parents owing a duty of support to a child to pay an amount reasonable or necessary 

28 for the child's support, without regard to marital misconduct. 

29 12) The court shall consider all relevant factors, including: 

30 (al the financial resources of the child; 
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(bl the financial resources of the sustesial ~ parents; 

2 (cl the standard of living that the child would have en Joyed had the marriage not been dissolved: 

3 (di the physical and emotional condition of the child and the child's educational and medical needs; 

4 le) rho finaneial resewses ans nooas sf tl=ls nene1:1s1eaial ~arent; 

5 f# the age of the child; 

6 4-!J+ill the cost of day care for the child; 

7 +hl19.l any oustoav arraA§0FAont parenting plan that is ordered or decided upon; and 

B fi+J..b.l the needs of any person, other than the child, whom either parent is legally obligated to 

9 support. 

1 O 13) la) Whenever a court issues or modifies an order concerning child support, the court shall 

11 determine the child support obligation by applying the standards in this section and the uniform child 

12 support guidelines adopted by the department of public health and human services pursuant to 40-5-209. 

13 The guidelines must be used in ail cases, including cases in which the order is entered upon the default of 

14 a party and those in which the parties have entered into an agreement regarding the support amount. A 

15 verified representation of the defaulting parent's income, based on the best information available, may be 

16 used when a parent fails to provide financial information for use in applying tho guidelines. The amount 

17 determined under the guidelines is presumed to be an adequate and reasonable support award, unless the 

18 court finds by clear and convincing evidence that the application of the standards and guidelines is uniust 

19 to the child or to any of the parties or that it is inappropriate in that particular case. 

20 lb) If the court finds that the guideline amount is unjust or inappropriate in a particular case, it shall 

21 state its reasons for that finding. Similar reasons must also be stated in a case in which the parties have 

22 agreed to a support amount that varies from the guideline amount. Findings that rebut and vary the 

23 guideline amount must include a statement of the amount of support that would have ordinarily been 

24 ordered under the guidelines. 

25 le) If the court does not order a parent owing a duty of support to a child to pay any amount for 

26 the child's support, the court shall state its reasons for not ordering child support. 

27 14) Each temporary or final district court judgment, decree, or order establishing a child support 

28 obligation under this title and each modification of a final order for child support must include a medical 

29 support order as provided for in Title 40, chapter 5, part 8. 

30 15) la) Unless the court makes a written exception under 40-5-315 or 40-5-411 and the exception 
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is included in the support order, a support obligation established by judgment, decree, or order under this 

2 section, whether temporary or final, and each modification of an existing support obligation under 40-4-208 

3 must be enforced by immediate or delinquency income withholding, or both, under Title 40, chapter 5, part 

4 3 or 4. A support order that omits the written exceptions provided in 40-5-315 or 40-5-411 or that provides 

5 for a payment arrangement inconsistent with this section is nevertheless subject to withholding for the 

6 payment of support without need for an amendment to the support order or for any further action by the 

7 court. 

8 (bl If an obliger is exempt from immediate income withholding, the district court judgment or order 

9 must include a warning statement that if the obligor is delinquent in the payment of support, the obligor's 

1 O income may be subject to income withholding procedures under Title 40, chapter 5, part 3 or 4. Failure to 

11 include a warning statement in a judgment or order does not preclude the use of withholding procedures. 

12 (cl If a support order subject to income withholding is expressed in terms of a monthly obligation, 

13 the order may be annualized and withheld on a weekly or biweekly basis, corresponding to the obliger's 

14 regular pay period. When an order is annualized and withheld on a weekly or biweekly basis under this 

15 section, the support withheld from the obligor may be retained by the obligee when it exceeds the obligor's 

16 monthly support obligation if the excess support is a result of annualized withholding. 

17 16) For the purposes of income withholding under subsection (5), each district court Judgment, 

1 8 decree, or order that establishes or modifies a child support obligation must include a provision requiring 

19 the parent obligated to pay support to inform the court and, if the department of public health and human 

20 services is providing services under Title IV-0 of the Social Security Act for the enforcement of the 

21 judgment, decree, or order, the department, of the following: 

22 (al the name and address of the parent's current employer; 

23 lb) whether the parent has access to health insurance through an employer or other group; and 

24 (cl if insurance coverage is available, the health insurance policy information. 

25 (7) Each district court judgment, decree, or order establishing a final child support obligation under 

26 this part and each modification of a final order for child support must contain a statement that the order 

27 is subject to review and modification by the department of public health and human services upon the 

28 request of the department or a party under 40-5-271 through 40-5-273 when the department is providing 

29 services under Title IV-0 of the Social Security Act for the enforcement of the order. 

30 18) (a) A district court judgment, decree, or order that establishes or modifies a child support 
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obligation must include a provision requiring the child support OBLIGATION to be paid, WITHOUT NEED 

2 FOR FURTHER COURT ORDER: 

3 ii) TO THE PERSON WITH WHOM THE CHILD RESIDES BY LEGAL ORDER: 

4 ill) IF THE PERSON WITH WHOM THE CHILD LEGALLY RESIDES VOLUNTARILY OR 

5 INVOLUNTARILY RELINQUISHES PHYSICAL CARE AND CONTROL OF THE CHILD TO ANOTHER PERSON 

6 ORGANIZATION, OR AGENCY, TO THE PERSON, ORGANIZATION, OR AGENCY TO WHOM PHYSICAL 

7 CUSTODY HAS BEEN RELINQUISHED: 

8 1111) IF ANY OTHER PERSON, ORGANIZATION, OR AGENCY IS ENTITLED BY LAW, ASSIGNMENT, 

9 OR SIMILAR REASON TO RECEIVE OR COLLECT THE CHILD SUPPORT OBLIGATION, TO THE PERSON, 

10 ORGANIZATION, OR AGENCY HAVING THE RIGHT TO RECEIVE OR COLLECT THE PAYMENT; OR 

11 (IV) TO THE COURT FOR THE BENEFIT OF THE MINOR CHILD~ 

1 2 \ii tl=le legal eusteaiaR ef tl=le miRer el=lila; 

13 (iii (Al BRV etl=ler 13ersoR, orgaRizatioR, or ageRey l=la1t'iRg legal 131:lysioal eusteay sf tl=le miner c'1ila 

14 uREler a legal assigRmeRt sf rigl=lts; er 

15 (91 tl=lo eourt fer the eeRofit of tl=le miRor ehila; 

16 (iii) aRy otl=ler 13erson er ageney ElesignatoEI as earetaker of tl=le miner el=lilEI e~· agreement of Hie legal 

17 eustoElian; or 

18 livl any assignee or etl=ler 13orson, organii!atioR, or agoney autl=lorii!oEI te reeoivo er eolloet ehilEI 

19 su1313ert eursuaRt ta tl=le ehilEI sueeert auiEloliRos aeloeteel uRelor 4 0 Ii 209. 

20 (b) A judgment, decree, or order that omits the provision required by subsection (8)(a) is subject 

21 to the requirements of subsection (8)(al without need for an amendment to the judgment, decree, or order 

22 or for any further action by the court." 

23 

24 Section 13. Section 40-4-205, MCA, is amended to read: 

2 5 "40-4-205. Rep,eaeAtatiaA ef ahil .. Guardian ad litem. 11) The court may appoint a guardian ad 

26 litem to represent the interests of a minor dependent child with respect to the child's support, eusteay 

27 parenting, and visitatien parental contact. The guardian ad !item may be an attorney. The county attorney, 

28 a deputy county attorney, if any, or the department of public health and human services or any ofits staff 

29 may not be appointed for this purpose. 

30 12) The guardian ad litem has the following general duties: 
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{al to conduct investigations that the guardian ad !item considers necessary to ascertain the facts 

2 related to the child's support, e1:1steav parenting, and visitatioA parental contact; 

3 (bl to interview or observe the child who is the subject of the proceeding; 

4 le) to make written reports to the court concerning the child's support, e1:1stedy parenting. and 

5 , isitatioA parental contact; 

6 {dl to appear and participate in all proceedings to the degree necessary to adequately represent 

7 the child and make recommendations to the court concerning the child's support, e1:1stedv parenting, and 

8 i,1isitatioA parental contact; and 

9 {el to perform other duties as directed by the court. 

1 0 (3) The guardian ad litem has access to court, medical, psychological, law enforcement, social 

11 services, and school records pertaining to the child and the child's siblings and parents or custodians 

1 2 caretakers. 

13 (41 The court shall enter an order for costs and fees in favor of the child's guardian ad litem. The 

14 order must be made against either or both parents, except that if tho responsible party is indigent, the costs 

15 must be waived." 

16 

17 Section 14. Section 40-4-211, MCA, is amended to read: 

1 8 "40-4-211. ci.ild eueted•t ju,iedietieA Jurisdiction -- commencement of parenting proceedings. 111 

19 A court of this state competent to decide el=iilEI eustea1f parenting matters has jurisdiction to make a eru+Ei 

20 e1:1stee~· parenting autl=ie,it¥ determination by initial or meElifioatieA amended decree if: 

21 (al this state: 

22 Iii is the home state of the child at the time of commencement of the proceedings; or 

23 (iil had been the child's home state within 6 months before commencement of the weeeedin11 

24 proceedings and the child is absent from this state because of Ai& the child's removal or retention by a any 

25 person elairAiA!! Ais eusted~· er fo, etAer reaseA and a parent or person acting as parent continues to live 

26 in this state; or 

27 (bl it is in the best interest of the child that a court of this state assume jurisdiction because: 

28 (il the child and Ai& the parents or the child and at least one contestant have a significant 

29 connection with this state; and 

30 (iii there is available in this state substantial evidence concerning the child's present or future care, 
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protection, training, and personal relationships; or 

2 IcI the cnild ,s physically present in this state and: 

3 11) has been abandoned; or 

4 (ii) it is necessary in an emergency to protect R+ffi the child because Re the child has been subjected 

5 to or threatened with mistreatment or abuse or is neglected or dependent; or 

6 Id) Ii) no other state has jurisdiction under prerequisites substantially in accordance with subsection 

7 I 1 )I al, I 1) (bl, or I 1) ( c) or another state has declined to exercise jurisdiction on the ground that this state 

8 is the more appropriate forum to determine susteel•; ef parenting auti=lerih1 o~•er OF the child; and 

9 (ii) it is in Ris the child's best interest that the court assume jurisdiction. 

10 (2) Except under subsections (1)(cl and (1)(dl, physical presence in this state of the child or of the 

11 child and one of the contestants is not alone sufficient to confer jurisdiction on a court of this state to make 

12 a el=-lila eustee1',' parenting auti=lerity determination. 

13 (3) Physical presence of the child, while desirable, is not a prerequisite for jurisdiction to determine 

14 l:lis oustee1)1 parenting auti=lerity OF THE CHILD. 

15 14) A ei=lilel eusteel•f parenting plan proceeding is commenced in the district court: 

1 6 (al by a parent, by filing a petition: 

1 7 lil for dissolution or legal separation; or 

18 Iii) for eusteel',' ef ti=le ei=lilel parenting auti=lerity in the county in which Re the child is permanently 

19 resident or found; or 

20 (bl by a person other than a parent, by filing a petition for eusteel)1 ef the ei=lilel parenting auti=lerity 

21 in the county in which Re the child is permanently resident or found, but only if Re the child is not HT-tRe 

22 131:l)1sieal eusteel',' of physically residing with one of Ris the child's parents. 

23 (5) Notice of a eRilel eusteel•; parenting proceeding SRall must be given to the child's parent, 

24 guardian, susteeliaA caretaker, those persons haYiR!I 13h','sieal eustee1',' ef with whom the child is physically 

25 residing, and all other contestants, who may appear, be heard, and file a responsive pleading. The court, 

26 upon a showing of good cause, may permit intervention of other interested parties." 

27 

28 

29 

30 

Section 15. Section 40-4-212, MCA, is amended to read: 

"40-4-212. Best iAtereet iAterest11 INTEREST of child. ( 1 I The court shall determine eustoely the 

parenting plan in accordance with the best iAterest IAterests INTEREST of the child. The court shall consider 
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all relevant parenting factors, inel1:1ain§ WHICH MAY INCLUDE but ARE not limited to: 

2 (al the wishes of the child's parent or parents as to 01:1stoely; 

3 (bl the wishes of the child as to a eusteelian; 

4 (cl the interaction and interrelationship of the child with the child's parent or parents and siblings 

5 and with any other person who ffii:l'f significantly a#ee-t affects the child's best interest; 

6 (d) the child's adjustment to home, school, and community; 

7 (e) the mental and physical health of all individuals involved; 

8 If) physical abuse or threat of physical abuse by one parent against the other parent or the child: 

9 afl4 

10 (g) chemical dependency, as defined in 53-24-103, or chemical abuse on the part of either parent; 

11 lh) continuity and stability of care; 

12 Ii) developmental needs of the child; 

13 (j) whether a parent has knowingly failed to pay birth-related costs that the parent is able to pay, 

14 which is considered to be not in the child's best interests; 

15 (k) whether a parent has knowingly failed to financially support a child that the parent is able to 

16 support, which is considered to be not in the child's best interests; 

17 (I) whether the child has frequent and continuing contact with both parents, which is considered 

18 to be in the child's best interests unless the court determines, after a hearing, that contact with a parent 

19 would be detrimental to the child's best interests. In making that determination, the court shall consider 

20 evidence of physical abuse or threat of physical abuse by one parent against the other parent or the child, 

21 including but not limited to whether a parent or other person residing in that parent's household has been 

22 convicted of any of the crimes enumerated in 40-4-219(8)(b). 

23 (m) adverse effects on tho child resulting from continuous and vexatious parenting plan amendment 

24 actions. 

25 (2) A de facto euetoav parenting arrangement, in the absence of a prior eusMav parenting decree, 

26 does not require the child's parent or parents to prove the factors set forth in 40-4-219. 

27 (3) The following are rebuttable presumptions and apply unless contrary to the best interest of the 

28 child: 

29 (al Cuetoa·( sl=lo1::1IEI ee §Fantea to tRe earent ·111=10 !=las ere¥ieleel FAeet of tne eriFAar~· oare elur1ng the 

30 el'lilel's life • 
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AA A custsdy parenting plan action brought by a parent within 6 months after a child support 

2 action against that parent is vexatious. 

3 ib) A motion to amend a final parenting plan pursuant to 40-4-219 is vexatious if a parent seeks 

4 to amend a final parenting plan without making a good faith effort to comply with the provisions of the 

5 parenting plan or with dispute resolution provisions of the final parenting plan. 

6 !4) The lellew,ng are rebuttable eresuffletiens: 

7 la) /\ lrne,,.,:ng failure to eay birth related eests that the 13ersen is able ta ea',' is not In the best 

8 interest el the shild. 

9 lb) Failure te eay ehild sueeert that tho persen is able ta 13ay is net in the best interest of a child 

1 o in nooa et the ehild sueeert." 

11 

1 2 Section 16. Section 40-4-213, MCA, is amended to read: 

13 "40-4-213. TeAi110rary erdera Interim parenting plan. ( 1) A party to a et1steey parenting proceeding 

14 may move for a toffl13erary sustod'f ereer an interim parenting plan. The motion must be supported by an 

15 affidavit as provided in 40-4-22011 ). The court may awafd teAi13erary eustody• adopt an interim parenting 

16 Plfill under the standards of 40-4-212 after a hearing or under the standards of 40-4-212 and 40-4-220(2) 

17 before a hearing. If there is no objection, the court may act solely on the basis of the affidavits. 

18 (2) If a proceeding for dissolution of marriage or legal separation is dismissed, any teffl13erary 

19 eustedy oreer interim parenting plan is vacated unless a parent er tl:le el:lile's eusteaian moves that the 

20 proceeding continue as a ousted',' parenting proceeding and the court finds, after a hearing, that the 

21 circumstances of the parents and the best interest interests of the child require that a eusteE1'i' deeree 

22 parenting plan be isst.ee adopted. A CHILD SUPPORT DELINQUENCY EXISTING AT THE TIME THAT AN 

23 INTERIM PARENTING PLAN IS VACATED REMAINS A JUDGMENT SUBJECT TO COLLECTION. 

24 131 If a eusteey parenting proceeding commenced in the absence of a petition for dissolution of 

25 marriage or legal separation is dismissed, any iBA113erary ousieay oreer interim parenting plan is vacated. 

26 A CHILD SUPPORT DELINQUENCY EXISTING AT THE TIME THAT AN INTERIM PARENTING PLAN IS 

27 VACATED REMAINS A JUDGMENT SUBJECT TO COLLECTION. 

28 (4) Adoption of a final parenting plan under [section 4-9 20) vacates any interim parenting plan 

29 adopted under this section. A CHILD SUPPORT DELINQUENCY EXISTING AT THE TIME THAT AN INTERIM 

30 PARENTING PLAN IS VACATED REMAINS A JUDGMENT SUBJECT TO COLLECTION." 
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Section 17. Section 40-4-214, MCA, is amended to read: 

2 "40-4-214. Interviews. (1) The court may ·1nterv1ew the child in chambers to ascertain the chi!d's 

3 wishes as to fits eustseian residence and as ts ~·isitation parental contact. The court may permit counsel 

4 to be present at the interview. The court shall cause a record of the interview to be made and to be part 

5 of the record in the case. 

6 (2) The court may seek the advice of professional personnel, whether or not employed by the court 

7 on a regular basis. The advice given sl.all must be in writing and made available by the court to counsel 

8 upon request. Counsel may examine as a witness any professional personnel consulted by the court." 

9 

1 O Section 18. Section 40-4-215, MCA, is amended to read: 

11 "40-4-215. Investigations and reports. ( 1) In ssnMsteEl oustoEly prnooeElin§s ans in oti'1er eustsey 

12 prooeeElin§s if !fa parent or tAe oi'1ilel's eustoelian a court-appointed third party requests, or if the court finds 

1 3 that a parenting proceeding is contested, the court may order an investigation and report concerning 

14 oustoElial parenting arrangements for the child. The investigator may be the child's guardian ad !item or 

15 other professional considered appropriate by the court. The department of public health and human services 

16 may not be ordered to conduct the investigation or draft a report unless the parent er the ehile's eusteeian 

17 person requesting the investigation is a recipient of aiEl ta faFRilies with elepenelent ehilelren CASH 

18 ASSISTANCE UNDER THE TEMPORARY ASSISTANCE FOR NEEDY FAMILIES BLOCK GRANT, food stamps, 

19 or public assistance and all reasonable options for payment of the investigation, if conducted by a person 

20 not employed by the department, are exhausted. The department may consult with any investigator and 

21 share information relevant to the child's best interests. The cost of the investigation and report must be 

22 paid according to the final order. The cost of the educational evaluation under subsection I21!a) must be 

23 paid from the fees for filing petItIons for contested amendment of a parenting plan, as provided 1n 

24 25-1-201 (9). 

25 (2) The court shall determine, if appropriate, the level of evaluation necessary for adequate 

26 investigation and preparation of the report, which may include one or more of the following: 

27 (a) parenting education; 

28 (b) mediation pursuant to 40 4 303 40-4-301; 

29 (cl factfinding by the investigator; and 

30 (d) psychological evaluation of the parties. 
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RJ-j]_J. In preparing a report concerning a child, the investigator may consult any person who ~ 

2 AiW-e has information about the child and the child's potential eus~eaial parenting arrangements. Upon order 

3 of the court, the investigator may refer the child to professional personnel for diagnosis. +fie Except as 

4 required for children 16 years of age or older, the investigator may consult with and obtain information from 

5 medical, psychiatric, or other expert persons who have served the child in the past without obtaining the 

6 consent of the parent er ti=le ei=lilel's eusteaian persons or entities authorized by law to grant or withhold 

7 access to the records. The child's consent must be obtained if the child has reached the age of 16 unless 

8 the court finds that the child lacks mental capacity to consent. If the requirements of subsection ~ ill are 

9 fulfilled, the investigator's report may be received in evidence at the hearing. 

1 O ~ill The court shall mail the investigator's report to counsel and to any party not represented by 

11 counsel at least 10 days prior to the hearing. +fie When consistent with state and federal law, the 

12 investigator shall make available to counsel and to any party not represented by counsel the investigator's 

13 file of underlying data and reports, complete texts of diagnostic reports made to the investigator pursuant 

14 to the provisions of subsection~ Jll, and the names and addresses of all persons whom the investigator 

15 has consulted. Any party to the proceeding may call the investigator and any person the investigator has 

16 consulted for cross-examination. A party may not waive the right of cross-examination prior to the hearing. 

17 The results of the investigation must be included in the court record and may, without obiection, be 

18 sealed," 

19 

20 NEW SECTION. Section 19. Final parenting plan -- purpose and objectives. The obJectives of a 

21 final parenting plan are to: 

22 (1) protect the best interest of the child ef a A'larriage, consistent with 40-4-212; 

23 (2) provide for the physical care of the child; 

24 (3) maintain the child's emotional stability and minimize the child's exposure to parental conflict; 

25 (4) provide for the child's changing needs as the child grows and matures, in a way that minimizes 

26 the need for future amendment to the final parenting plan; 

27 (5) set forth the authority and responsibilities of each parent with respect to the child, consistent 

28 with the criteria in [section +9 20); and 

29 (61 encourage the parents, when appropriate under [section +9 201, to meet their responsibilities 

30 to their minor children through agreements in the parenting plan rather than through judicial intervention. 
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NEW SECTION. Section 20. Final parenting plan criteria. 111 In every dissolution proceeding, 

2 proceeding for declaration of invalidity of marriage. parenting plan proceeding, or legal separation 

3 proceeding that involves a child, each parent or both parents jointly shall submit to the court, in good faith, 

4 a proposed final plan for parenting the child, which ffit¥.H MAY include the allocation of parenting functions. 

5 A final parenting plan must be incorporated into any final decree or amended decree, including cases of 

6 dissolution by default. As used in this section, parenting functions means those aspects of the parent-child 

7 relationship in which the parent makes decisions and performs functions necessary for the care and growth 

8 of the child, iAeh,1eliA!! WHICH MAY INCLUDE: 

9 (al maintaining a loving, stable, consistent, and nurturing relationship with the child; 

1 o (b) attending to the daily needs of the child such as feeding, physical care, DEVELOPMENT, and 

11 grooming, supervision, SPIRITUAL GROWTH AND DEVELOPMENT, health care, day care, and engaging in 

12 other activities that are appropriate to the developmental level of the child and that are within the social 

1 3 and economic circumstances of the particular family; 

14 (c) attending to adequate education for the child, including remedial or other education essential 

15 to the best iAterests INTEREST of the child; 

16 Id) assistiA!! tAe eAilEI iA Ele¥elejliA!j aAEI A'laiAtaiAiA!! aJ;1J;1Fe11riata iMa,peFSOAal relatiOASh113s 

17 ENSURING THE INTERACTIONS AND INTERRELATIONSHIP OF THE CHILD WITH THE CHILD'S PARENTS 

18 AND SIBLINGS AND WITH ANY OTHER PERSON WHO SIGNIFICANTLY AFFECTS THE CHILD'S BEST 

19 INTEREST; and 

20 (el exercising appropriate judgment regarding the child's welfare, consistent with the child's 

21 developmental level and the family's social and economic circumstances. 

22 (2) Based on the best interest of the child, a final parenting plan ffitl5l; MAY include, at a minimum, 

23 provisions for: 

24 (a) designation of a parent as custodian of the child, solely for the purposes of all other state and 

25 federal statutes that require a designation or determination of custody, but the designation may not affect 

26 either parent's rights and responsibilities under the parenting plan; 

27 (bl designation of the legal residence of both parents and the child, except as provided in 40-4-217; 

28 (c) a residential schedule specifying the periods of time during which the child will reside with each 

29 parent, including provisions for holidays, birthdays of family members, vacations, and other special 

30 occasions; 
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(di finances to provide for the child's needs; 3flEI 

2 (el any other factors affecting the physical and emotional health and well-being of the childc; 

3 :a1 Based on the best interest ef the ehile, a parentiA§ plan FAa·,· inel1cJde: 

4 lal pre•,>is1ens for ill periodic review of the parenting plan when requested by either parent or the 

5 child or when circumstances arise that are foreseen by the parents as triggering a need for review. such 

6 as attainment by the child of a certain age or if a change in the child's residence is necessitated: 

7 AA@ sanctions that will apply if a parent fails to follow the terms of the parenting plan. including 

8 contempt of court; 

9 f-etllil allocation of parental dec1s1onmaking authority regarding the child's: 

10 (ii education; 

11 (iii reli!jietis tipbrin!JiR!l SPIRITUAL DEVELOPMENT; and 

12 (iii) health care AND PHYSICAL GROWTH; 

13 t&l-ill the method by which future disputes concerning the child will be resolved between the 

14 parents, other than court action; and 

15 le) ether pro>,cisions applioable to Ll.J. the unique circumstances of the child or the family situation 

16 that the parents agree will facilitate a meaningful, ongoing relationship between the child and parents. 

1 7 f4l-@ The court may in its discretion order the parties to participate in a dispute resolution process 

18 to assist in resolving any conflicts between the parties regarding adoption of the parenting plan. The dispute 

19 resolution process may include counseling or mediation by a specified person or agency, or court action. 

20 ~J.11 Each parent may make decisions regarding the day-to-day care and control of the child while 

21 the child is residing with that parent, and, re!Jardless ef the alleoatien ef deeisienFAal1in!J in the parenti A§ 

22 j:H'8ff; either parent may make emergency decisions affecting the child's safety or health. When mutual 

23 decisionmaking is designated in the parenting plan but cannot be achieved regarding a particular issue, the 

24 parents shall make a good faith effort to resolve the issue through any dispute resolution process provided 

25 for in the final parenting plan. 

26 ~_(fil If a parent fails to comply with a provision of the parenting plan, the other parent's 

27 obligations under the parenting plan are not affected, 

28 f7±{6) THE COURT MA¥ SHALL ORDER THAT THE PARENTING PLAN BE SEALED IF Pl=IIVACY OF 

29 Tl-Iii Pb.AN IS ~lliCliSSARY TO PROTliCT Tl-Iii BEST l~HliRliST OF Tl-IE Cl-tlb.Q EXCEPT FOR ACCESS BY 

30 THE PARENTS, GUARDIAN, OR OTHER PERSON HAVING CUSTODY OF THE CHILD, 
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Section 21 . Section 40-4-216, MCA, is amended to read: 

2 "40-4-216. Hearings. ( 1) Gustea~· Parenting plan proceedings shall receive priority In being set for 

3 hearing. 

4 (2) The court may tax as costs the payment of necessary travel and other expenses incurred by 

5 any person whose presence at the hearing the court Eieeff,s considers necessary to determine the best 

6 interest of the child. 

7 (3) The courtL without a juryL shall determine questions of law and fact. If It finds that a public 

8 hearing may be detrimental to the child's best interest, the court may exclude the public from a eustody 

9 parenting hearing but may admit any person who has a direct and legitimate interest in the particular case 

10 or a legitimate educational or research interest in the work of the court. 

11 14) If the court finds it necessary that the record of any interview, report, investigation, or 

12 testimony in a eusteeta; parenting proceeding be kept secret to protect the child's welfare, the court may 

13 make an appropriate order sealing the record." 

14 

15 Section 22. Section 40-4-217, MCA, is amended to read: 

16 "40-4-217. V:iaitatieR Notice of intent to move. ( 1) A ,:iareAt whe is Rat §raAtea eustod',' of the 

17 ehilet is entitleel to reasenallle visitation ri§hts uAless the oeurt finets, after a hearin§, that yisitation would 

18 eneaA§er serieus1.,, tt:ie ehild' s ,:ihysieal, FAental, FAeral, er eFAetienal ~saith. 

19 (2) IA a 13reeeedin§ fer etisselutieA ef FAaFFia§e or legal se13aratien, ti=le eeurt FAi'.l't', u13on the 13etit;.on 

20 of a §ranet13areAt, §Fant reaseAallle ·,isitatien ri§hts ta the granel,:iareAt ef the ehilet if the eeurt finds, alter 

21 a heariAg, that tt:le ¥isitatien weulel ea in tl=lo llest iAterest ef tl=le ehilel. 

22 (3) Tt:le oeurt FAa·,· FAeelif•~ an ardor grantiAg er eeAyiAg ¥isitatieR rist:its wt:leAB¥er FAeeliliea1ioR 

23 woule SBPiB tl=lo llest iRterest of the ehilet; l'lowe¥er, the eeurt FRay RBI restriet a pareRt's ¥1sitatien ·ights 

24 uAless it finels that tt:le \'isitatien weulel sAelan§er soriouslv tt:lo ohile's pR•,•sioal, FAOAtal, FAeral, or eFAe1ienal 

25 t:lealtl=I er uAless tl=le pro•,isions ef sulleootien (e) a,:i,:il','. 

26 f4+ As Ion§ as a naneusteetial ,:iareAt .,., he has ¥ioitatioR rishts 1:1Raer a eteeree or a oustod•r 

27 a11reeFRBRt reR'lains a resieleAt ef tl=iie state, a resielent eueteaial pareAt ei='lall, llefere el=iaR!ijin§ tt:lo ehilci's 

28 rosielenee to aAether state anel unless tl=lo neR01:1stoeial ,:iaroRt has §i¥en writtoR eeRsont, si'.·e written notice 

29 te the none1:1stoeial 13areRt, ae ,:iro·~ieoet iR s1:11lsoetieR (iil, 

30 +et +!:le A parent who intends to change residence shall, unless precluded under !section~ 201, 
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provide written notice F8E11:Jiroa b~1 61:JbseetieA (41 to the other parent. 

2 121 It a parent's change in residence will significantly affect the child's contact with the other 

3 parent, as aelined ,n 40 4 219(1 lie!, notice must be served personally or given by certified mail not less 

4 than 30 days before the proposed change in residence and must include a proposed revised res1dent1al 

5 schedule. Proof of service must be filed with the court that iss1:Jea the 81:Jsteay ereler adopted the parent,ng 

6 lllill:!, The pI,Hpeso of tho Aotiee is to allow tho ABA01:Jsteelial pareAt to so□ IE a A'lodifieatioA of the pareAt's 

7 visitatioA seheaulo. Failure of the parent who receives notice to respond to tho written notice or to seek 

8 amendment of the residential schedule pursuant to 40-4-219 within the 30-day period constitutes 

9 acceptance of the proposed revised residential schedule. 

1 O 161 lal If a AOA01:Jsteelial par□ Rt or other porsoR rosiaiR!! iA tho ROR01:Jstoaial paroRt's he1:JseheleJ has 

11 eooR eoR•;·,otoa ef an·r ef the eriFAos listea in sueseetioR (6)(e). tho 01,1stoeial paroRt er aRy ether persen 

12 ., ... ho has eeeR §FaRteel 01:Jstoely of tho ohilel purs1:JaRt ta 001:Jrt ereler A'lB'I' file aR eejeotioA to visitation ,,.,,,th 

13 tl=ie 001:Jrt. The 01:Jsteelial pareRt or otl=ier porsoR ha¥iRg ousteely shall gi¥o notioo to tho nene1:Jstoelial parent 

14 of the eejootioR as pro¥ieleel B~' the Montana Pl1:Jlos ef Gi¥il Proeeell:lre, anel tl=ie RORoustoelial parent has 20 

15 elavs freA'l the netioe to respoReL If the ReR01,1steelial pareRt fails to responel witl=iin 20 elavs, the vis1tat1en 

16 rights of tl=ie ROROl:JGtoetial paroRt are s1:Jsp0Rdod 1:JRtil 11:Jrther ereler ef Hie ee1,1rt. II the nono1:Jsteetial 13arent 

17 responels anel oejeots, a heariR!! FA1,1st so hold witl=iiA ao elays el tl=io response. 

18 Isl Tl=io nono1:Jstodial pareRt has tho 01,1reloR at the heariRg te ,:1ro¥e that 11isitation ay tl=ie 

19 ReRol:lsteeial paroRt sees Ret serie1:Jslv OReiaR§BF the ehilel's ,:1h•rsieal, FAeRtal, FAeral, er eFAetienal l=iealth 

20 aRel that tho FAoelifieatioR ef ¥isitatieR is Ret iR the east iRterost ef tho ol=iilet. 

21 lo! This s1:Jeseetien 16) a,:1,:1lios te tho fellewin!! eriFAes: 

22 Ii) elelieerate l=ioFRieide, as eeserieoe iR 4ii ii 102; 

23 (iii FRitigatoel elolieorate heA'lioiele, as desorieoel iR 46 6 10a; 

(iii) seuual assault, ae Sesoril:loel iA 46 Ii BQ.t; 

0, .. 1 SO~Eual iAIOFOOt::tFSB Nitheblt 88RSBAt, as SeseriBoe iR 4 Ii 6 903; 

24 

25 

26 

27 

28 

29 

30 

(¥1 elo~1iato seK1,1al 00Ad1::1ot with an aniffial, as eloserieos in 4 6 2 101 anel ,:1rehieiteel 1:Jneler 

4ii 6 6Q6; 

!¥ii ineost, as desoriaeel in 4 6 6 607; 

(¥iii aggraYated ,:1reFRetieR ef 13restit1,1tieR ef a ehilel, as deserieed in 46 6 60:311)101; 

Miil oREl□RgeriRg tho welfare ef ehilelreR, ae seserieeel in 4 6 6 622; 
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Ii HI fl Ortner or faFRily FReFRber assault of tM tVf:18 elesoribeel in 4 ii ii 20el 1Hal; 

IN) soi1ual abuse af ol:lilelren, as eloser,beel in 4ii ii 626." 

Section 23. Section 40-4-219, MCA, Is amended to read: 

2 

3 

4 

5 "40-4-219. Moeifiea\ion Amendment of parenting plan ·· mediation. i 1) The court may In its 

6 discretion FR edify amend a prior eusMEIV Eleeree parenting plan if it finds,· upon the basis of facts that have 

7 arisen since the prior Eleofee ll.@!l or that were unknown to the court at the time of entry of the prior ~ 

8 plan, that a change has occurred in the circumstances of the child er tl:lo el:lilEl's eustoeian and that the 

g FRoElifieatien amendment is necessary to serve the best interest of the child~ anEI if it further finds that !IJ. 

1 O determining the child's best interest under this section, the court may, in addition to the criteria in 

11 40-4-212, also consider whether: 

12 (a) the eusteeian a!jrees parents agree to tho FReElifioatien amendment; 

13 (bl the child has been integrated into the family of the petitioner with consent of the eustodian 

14 parents; 

15 (cl tl:le ol:lilEl's f:lFOSont en·,·ironFRont enelan!Jers serie1:1sl•( tl:lo el:lilel's j;IR'fsioal, rnental, moral, or 

16 OfflOtienal healtA one that tho AOFffl likoI¥ to bo eauseEI by a BhOA!jO ef en•tirenFRant is eutwei!jReEI by its 

17 aehanta!jos to tho ehilEI; 

18 44+ tho child is 14 years of age or older and desires tho ffleelifieatien amendment; 

1 9 ~J.stl the el,jsteElian one parent has willfully and consistently: 

20 (i) rofl:lsoe refused to allow the child to have any contact with the nenel:lsteeial other parent; or 

21 (ii) atteFR1Hs attempted to frustrate or deny contact with the child by the nenel:lstodial f:larent' s 

22 0i1ereise of ¥isitatien ri!!Rts other parent; or 

23 i4.!§l the el:lsteeial ,:iarent one parent has changed or intends to change the child's residence te 

24 another state in a manner that significantly affects tho child's contact with the other parent. A el:laA§e in 

25 ,esiaenee el FRere tAan ao FRilee Jref!'l tAe el:lile'o ereoent resieeAee oonotitl:ltes a si§nifieant eHeet en 

26 eerent eAilel eentaet, 

27 (21 A court may modify a de facto el:lsteliv parenting arrangement in accordance with the factors 

28 set forth in 40-4-212. 

29 (3) The court shall presume tAe euetoeion a parent is not acting in the child's best interest if the 

30 Ol:lGteaian parent does any of the acts specified in subsection~ 1J.l1gJ_ or (8). 
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14) The court may FRaelify Jmend the prior Eleefee parenting plan based on subsectionµ+µ+ D.llfil 

2 to provide a new ;isitatiaR residential schedule for parental contact with the child and to apportion 

3 transportation costs between the parents. 

4 15) Attorney fees and costs must be assessed against a party seeking FAoeifieatioR frivolous or 

5 repeated amendment if the court finds that the FAoeifieatieR amendment action is vexatious and constitutes 

6 harassment. 

7 16) A eustesy sesree parenting plan may be ffiBaifieel amended upon the death of the eustodIal one 

8 parent pursuant to 40-4-221. 

9 (7) As used in this section, "prior eustes•,« eleerae" parenting plan" means a susted~· parenting 

10 determination contained in a judicial decree or order made in a eusteelv parenting proceeding. In proceedings 

11 for amendment under this section, a proposed amended parenting plan must be filed and served with the 

12 motion for amendment and with the response to the motion for amendment. Preference must be given to 

13 carrying out the parenting plan. 

14 181 (a) If a parent or other person residing in that parent's household has been convicted of any 

15 of the crimes listed in subsection~ ill.JJ,Ql, the other parent or any other person who has been granted 

16 eustedy sf rights to the child pursuant to court order may file an objection to the current eustesv parenting 

1 7 order with the court. The parent or other person having eustes·,· rights to the child pursuant to court order 

18 shall give notice to the other parent of the objection as provided by the Montana Rules of Civil Procedure, 

19 and the other parent has 20 days from the notice to respond. If the e#lef parent who receives notice of 

20 obiection fails to respond within 20 days, the eusteely parenting rights of Hie etRer that parent are 

21 suspended until further order of the court. If !Re ether that parent responds and objects, a hearing must 

22 be held within 30 days of the response. 

23 lb) TAe ether 13areRt hae the burdeA at the heariR!I te 13reYe tAat eustedy b•; the ether 13areRt does 

24 Rot seriel,jsly eRdOR!jeF the eRilEl's 13h1;sieal, FABntal, ffieral, er BFAetioRal health aRel tRat tRe FAoElifieatioR 

25 ef eustoely is Rot iR tho best iAterost of the ehilEI. 

26 ~ This subsection (8) applies to the following crimes: 

27 (i) deliberate homicide, as described in 45-5-102; 

28 (ii) mitigated deliberate homicide, as described in 45-5-103; 

29 (iii) sexual assault, as described in 45-5-502; 

30 (iv) sexual intercourse without consent, as described in 45-5-503; 
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(v) deviate sexual conduct with an animal, as described in 45-2-101 and proh1b1ted under 

2 45-5-505; 

3 (v1) incest, as described in 45-5-507; 

4 (vii) aggravated promotion of prostitution of a child, as described in 45-5-603(1 )(b); 

5 (viii) endangering the welfare of children, as described in 45-5-622; 

6 (ix) partner or family member assault of the type described in 45-5-206(1 Ha); 

7 (x) sexual abuse of children, as described in 45-5-62 5. 

8 19) Except in cases of physical abuse or threat of physical abuse by one parent against the other 

9 parent or the child, or when a parent has been convicted of a crime enumerated in subsection (8Hbl. the 

1 O court may, in its discretion, order the parties to participate in a dispute resolution process to assist In 

11 resolving any conflicts between the parties regarding amendment of the parenting plan. The dispute 

12 resolution process may include counseling or mediation by a specified person or agency, and court action." 

Section 24. Section 40-4-220, MCA, is amended to read: 

13 

14 

15 "40-4-220. Affidavit practice. (1) A Unless the parties agree to an interim parenting plan or an 

16 amended parenting plan, the moving party seeking a teFApeFaF>y' eusted>y< erdeF an interim parenting plan or 

17 FRedifieatieR amendment of a eustedv deeree final parenting plan shall submit, together with l=l+s the moving 

18 papers, an affidavit setting forth facts supporting the requested &Hief plan or FAeElifieatieA amendment and 

1 9 shall give notice, together with a copy of 1:1+& the affidavit, to other parties to the proceeding, who may file 

20 opposing affidavits. The court shall deny the motion unless it finds that adequate cause for hearing the 

21 motion is established by the affidavits, based on the best interests of the child, in which case it shall set 

22 a date for hearing on an order to show cause why the requested &Hief .12.!fill or FAedifieation amendment 

23 should not be granted. 

24 (2) (a) A party seeking a teFA1;1eFaFy eusteEl•f ereler an interim parenting plan may request that the 

25 court grant a temporary assi!IRFAeAt ef eusteelv order providing for living arrangements for the child ex 

26 parte. ~ The party shall se make the request in 1:1+& the moving papers and shall submit an affidavit 

27 showing that: 

28 Ii) no previous eleteFFAinatien ef eusted•f parenting plan has been FAaee ordered by a court and it 

29 would be in the child's best interest under the standards of 40-4-212 if temporar•, austeely were 13laeea 

30 11itR tl='ie !;IBFS8R eleei§Rateel living arrangements for the child were as proposed by the moving partv; or 
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5 
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7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

Iii) although a previous esteFFRiAatisA sf eustsey parenting plan has been ffiil6e ordered, an 

emergency situation has arisen ,n the child's present environment eAeaAgers his 13hysical or eFRot1enal 

~that is detrimental to the child's best interests and an immediate change of custoey ,,.,eule ser·,·e '.!} 

the parenting plan is necessary to protect the eh1le's 13h~•sieal er eFRetienal health child. 

(b) If the court finds from the affidavits submitted by the moving party that a temperafl,' asGI§nment 

ef oustse·r the interim parenting plan proposed by the moving party would be in the child's best interest 

under the standards of 40-4-212 or that the child's 13hysieal SF emstieAal health is enean§eroe present 

environment is detrimental to the child's best interest and would be protected by a tem130Fary assi§nment 

ef eusteey the interim parenting plan, the court shall make an order 13laeiA§ tempoFar•,1 eustoe•,1 ~'Ith the 

persoA eosi§Aatoe implementing the interim parenting plan proposed by the moving party or witb seFRe 

etl:leF 13erssA aosi§natee by tl:le ee1:1rt am:I. Tho court shall require all parties to appear and show cause 

within 20 days from the execution of the BfEief- interim parenting plan why, iA the ease ef a ternperary erder 

issues uAEleF subseetieA !2Ha! Ii), the tem13erarv ere er interim parenting plan should not remain in effect until 

further order of court er, iA the ease sf a teFRperary ereor issues uAeer subseotieA l2)1a)liil, the eeurt 

sheule net restore tl:lo el:lile to tho oustodiaA freFR wl:lsFR tho shile was removes by the ternperary order." 

Section 25. Section 40-4-221, MCA, is amended to read: 

"40-4-221. Determination of e1a1eteE1 1,1 child's care upon death of e1a1eteElial parent. I 1) Upon the 

19 death of a parent §FaAtee eustedy ef a ohilel, eustee•r shall pass ta the ABAeustoelial pareAt unlessL one or 

20 more parties named in subsection 12) may request a eusted•r parenting plan hearing. The ABAeustedial 

21 surviving parent~ must be a party in any proceeding brought under this section. 

22 (2) Upon the death of a parent gra~teel eustoely sf a ehild, any of the following parties may request 

23 a eusteey parenting plan hearing end soel1 eustedy of the ohild: 

24 la) the A0A01:1stedial natural parent; 

25 (bl the surviving spouse of the deceased eustoeial parent; 

26 (c) a person nominated by the will of the deceased eustedial parent; 

27 Id) any person nominated by the child if the child is at least 12 years old; 

28 le) any other person if that person has actual physical control over the child; 

29 (fl any other party whom, upon showing of good cause, tho court permits to intervene as an 

30 interested party. 
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8 

131 The hearing and determination of etisi:ee·r sl'1all ee a parenting plan is governed by this part:' 

Section 26. Section 40-4-225, MCA, is amended to read: 

"40-4-225. Access to records by ReReustedial parent. Notwithstanding any other provision of law, 

access to records and information pertaining to a minor child, including but not limited to medical, dental, 

law enforcement, and school records, may not be denied to a parent eoea1:1se stieA ,:1areAt is Rot the child's 

etisteeial pareAt who is a party to a parenting plan." 

9 Section 27. Section 40-4-226, MCA, is amended to read: 

1 o "40-4-226. Ca11ft erdered COURT-SANCTIONED educational program on effects of dissolution of 

11 marriage on children. ( 1) In a proceeding for dissolution of marriage involving a minor child or in a etistody 

12 FAedifieatieA parenting plan proceeding involving a minor child, a court shall inform the parties, excluding 

13 the minor child, of available educational programs concerning the effects of dissolution of marriage on 

14 children and, if the court finds that it would be in the best interest of the minor child, ffla>i' shall order the 

15 parties to attend a ee1:1rt seeRserod COURT-SANCTIONED program. The program may be divided into 

16 sessions. The program must be educational in nature and may not be designed for individual therapy. 

1 7 12) ARV *aets ,:1roe0Rfed .at aR edtJeatieRal sessieA restJltiAg freFA a raforral b!Ader ttaii.s seetieA FAay 

18 net Be oeRsieteFeS in a SiseelutieR ef a ffl&FFiage er a e~steel',• R=le8itiea:tioA pFeeeeEiin~, Aer ffla1~ a report 

19 resulting treFA an edueatianal seeeien beoeFRe part ef the reeeret ef tAe Efioaelu:t:ieR er 1=1roooeSing uAloss tho 

20 ~arties Ra•ve stipulateeJ iA \1HitiAg te the eontrary. 

21 ~ Tho *eoo or easts ef aR edbleatioRal sossioA b!Rder tlalis seetioR FAtJSt ee eorAe ev tAe parties a Ad 

22 FAav ee assessoel ey tAe eo1:1rt iR aR O!lblitaele fl'IBARer. The cost of implementing the eeblrt spoAsored 

23 COURT-SANCTIONED educational program for each district court, provided for in subsection { 1 ), must be 

24 paid from the fees for filing petitions for contested amendment of a parenting plan, provided for in 

25 25-1-201{9). COSTS MAY INCLUDE PARENTING EVALUATION AND GUARDIAN AD LITEM SERVICES." 

26 

27 Section 28. Section 40-4-302, MCA, is amended to read: 

2B "40-4-302. Mediation proceeding -- tolling of statute of limitations. ( 1) The purpose of a mediation 

29 proceeding is to reduce the acrimony that may exist between the parties and to develop an agreement that 

30 is supportive of the best interests of a child involved in the proceeding. 

,.-Legislatiw 
1Servicu 
"\!!_/vision 

- 2B - HS 231 



• 
5 5th -~egislature HB0231.03 

12) The mediator shall attempt to effect a settlement of the el'lilel e1:1stsel~· parenting, child support, 

2 ,<isitation parental contact with the child, maintenance, or property settlement dispute. The mediator may 

3 not use coercive measures to effect the settlement. The mediator may recommend that a party obta,n 

4 assistance from other resources in the community. 

5 (3) Subject to 40-4-301 ( 11, the mediator may exclude attorneys from the mediation sessions. The 

6 parties' attorneys may confer with the mediator prior to the mediation session and may review and approve 

7 any agreement. 

8 (4) An applicable statute of limitations is tolled as to the participants during the period of mediation. 

9 The tolling commences on the date the parties agree in writing to participate in the mediation or when the 

10 court orders mediation, whichever is later, and ends on the date the mediation is officially terminated by 

11 the mediator." 

Section 29. Section 40-4-307, MCA, is amended to read: 

12 

1 3 

14 "40-4-307. Mediator qualifications. A mediator ~ must meet the following minimum 

15 qualifications: 

16 ( 1) knowledge of the court system and the procedures used in family law matters; 

17 (2) knowledge of other resources in the community to which the parties may be referred for 

18 assistance; 

19 ( 3) if applicable, knowledge of child development, clinical issues relating to children, the effects 

20 of marriage dissolution on children, and sl=lilel e1:1steel;i parenting research; and 

21 (41 knowledge of the mediation process." 

Section 30. Section 40-6-211, MCA, is amended to read: 

22 

23 

24 "40-6-211. Obligations of parents for the support and education of their children. The parent or 

25 parents entitleel te tl=le e1:1oteel~· of a child ~ shall give~ the child support and education suitable to 

26 l=t+5 the child's circumstances." 

27 

28 

29 

Section 31. Section 40-6-221, MCA, is amended to read: 

"40-6-221. Cwe•ed'}' Parenting, services, and earnings of child. The father and mother of an 

30 unmarried minor child are equally entitled to the e1:1stoelv parenting, services, and earnings of the child. If 

(legislative 
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either parent ee [i dead or unable or refuses to take the eustea,,. exercise parenting or has abandoned R+6 

2 9f--fl6f the family, the other parent is entitled to the eusteS'!' parenting, services, and earnings of the child, 

3 unless mc1stBS'!' care of the child is determined otherwise pursuant to 40-4-221." 

4 

Section 32. Section 40-9-101, MCA, is amended to read: 5 

6 "40-9-101. Application of Montana Rules of Civil Procedure. I 1) Except as otherwise provided, 

7 the Montana Rules of Civil Procedure apply to all proceedings under this section and 40-9-1 02. 

8 12) A proceeding for §FBASJ:larent grandparent-grandchild contact 11isitatien under this section and 

9 40-9-102 &Ra# must be entitled, "In re the 1,isitatien grandparent-grandchild contact of ...... " 

1 O (3) The initial pleading in all proceedings under this section and 40-9-102 &Ra# must be 

11 denominated a petition. A responsive pleading &Ra# must be denominated a response. Other pleadings~ 

12 must be denominated as provided in the Montana Rules of Civil Procedure." 

13 

14 Section 33. Section 40-9-102, MCA, is amended to read: 

15 "40-9-102. G,anEIJ:!aFeRt Grandparent-grandchild contact ¥ieitatieR rights. ( 1) Except as provided 

16 in subsection 15), the district court may grant to a grandparent of a child reasonable ·~isitatien rights to 

17 contact with the child, including but not limited to ,•ieitatien rights regarding a child who is the subject of, 

18 or as to whom a disposition has been made during, an administrative or court proceeding under Title 41 

19 or this title. The department of public health and human services must be given notice of a petition for 

20 §FBAEIJ:larent grandparent-grandchild contact 't1ieitatien regarding a child who is the subject of, or as to 

21 whom a disposition has been made during, an administrative or court proceeding under Title 41 or this title. 

22 (2) Visitatien ri§MB Grandparent-grandchild contact granted under this section may be granted only 

23 upon a finding by the court, after a hearing, that the 't'isitatien contact would be in the best interest of the 

24 child. 

25 (3) A person may not petition the court under this section more often than once every 2 years 

26 unless there has been a significant change in the circumstances of: 

27 la) the child; 

28 lb) the child's parent, guardian, or custodian; or 

29 le) the child's grandparent. 

30 14) The court may appoint an attorney to represent the interests of a child with respect to •,is1tatien 
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grandparent-grandchild contact when the interests are not adequately represented by the parties to the 

2 proceeding. 

3 (51 This section does not apply if the child has been adopted by a person other than a stepparent 

4 or a grandparent. Vis1tatioA Fights Grandparent-grandchild contact granted under this section teFFR1Aate 

5 terminates upon the adoption of the child by a person other than a stepparent or a grandparent." 

6 

7 Section 34. Section 45-5-304, MCA, is amended to read: 

8 "45-5-304. Custodial interference. 11) A person commits the offense of custodial interference if, 

9 knowing that the person has no legal right to do so, the person+ 

10 fat takes, entices, or withholds from lawful custody any child, incompetent person, or other person 

11 entrusted by authority of law to the custody of another person or institutiont 

12 (b~ 13rier i:e tl:la eAUy ef a 0O1::trt erEJer de1erffiiAing et1steelial rights, talcos, eRtioos, er 11,itht:\elels any 

13 ehila fFeFA the ether pareAt wheA the aetieA FAaAifosts a purpese te sul3siaAtiall',' aeprive that paFeAt of 

14 pareAtal ri!ill=its; or 

15 (ol is BAO ef twe perseAs wl=ie has jeiAt eusteav et a ohila uAElor a oeurt oraer aAEl tal(es, eAtIees, 

16 er witRhelEla tRe ohild freFA the ether whoA the aetieA FAaAifesta a purpese ta suesiaAtiallv deprive the ether 

1 7 J3arent ef ~areRtal righ10. 

18 {2) A person convicted of the offense of custodial interference shall be imprisoned in the state 

19 prison for any term not to exceed 10 years or be fined an amount not to exceed $50,000, or both. 

20 (3) With respect to tho first alleged commission of the offense only, a person who has not left the 

21 state does not commit an offense under this section if tho person voluntarily returns tho child, incompetent 

22 person, or other person to lawful custody prier te before arraignment. With respect to the first alleged 

23 commission of the offense only, a person who has left tho state does not commit an offense under this 

24 section if the person voluntarily returns the child, incompetent person, or other person to lawful custody 

25 prier te before arrest." 

26 

27 NEW SECTION. Section 35. Parenting interference. ( 1) A person commits the offense of parenting 

28 interference if, knowing that the person has no legal right to do so, tho person: 

29 (a) before the entry of a court order determining parenting rights, takes, entices, or withholds a 

30 child from the other parent when tho action manifests a purpose to substantially deprive that parent of 
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parenting rights; or 

2 lb) is one of two persons who has parenting authority of a child under a court order and takes, 

3 entices, or withholds the child from the other when the action manifests a purpose to substantially deprive 

4 the other parent of parenting rights. 

5 (2) A person convicted of the offense of parenting interference shall be imprisoned in the state 

6 prison for any term not to exceed 10 years or be fined an amount not to exceed $50,000, or both. 

7 (3) With respect to the first alleged commission of the offense only, a person who has not left the 

8 state does not commit an offense under this section if the person voluntarily returns the child before 

9 arraignment. With respect to the first alleged commission of the offense only, a person who has left the 

1 O state does not commit an offense under this section if the person voluntarily returns the child before arrest. 

Section 36. Section 45-5-631, MCA, is amended to read: 

11 

12 

13 "45-5-631. \lieitatieR iRte,fe,eRae Interference with parent-child contact. (1) A person who has 

14 la!jal 01;stoay of a Fl'liAer ol=lila been granted parent-child contact under a parenting plan commits the offense 

15 of \ isiMtieA interference with parent-child contact if l=le the person knowingly or purposely prevents, 

16 obstructs, or frustrates the \lisiMtiaR rights of a another person entitled to ·,•isitatieA parent-child contact 

1 7 under an existing court order. 

18 (2) A person convicted of the offense of ·~isitatieA interference with parent-child contact shall be 

19 fined an amount not to exceed $500 or be imprisoned in the county jail for a term not to exceed 5 days, 

20 or both." 

Section 37. Section 45-5-632, MCA, is amended to read: 

21 

22 

23 "45-5-632. Aggravated i,,iaitatieR interference with parent-child contact. i 1) A person who 

24 commits the offense of YioitatieA interference with parent-child contact by changing the residence of the 

25 minor child e¥er wl=laFA l=le l=leo legal e1;eteai,• to another state without giving written notice as required in 

26 40-4-217, unless the notice requirement has been precluded under [section +9 201, or without written 

27 consent of the person entitled to YioitatieA parent-child contact pursuant to an existing court order commits 

28 the offense of aggravated \lioitatieA interference with parent-child contact. 

29 (2) A person convicted of the offense of aggravated \li&ital:ieA interference with parent-child contact 

30 shall be fined an amount not to exceed $1,000 or be imprisoned in the state prison for a term not to exceed 
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18 months, or both.·· 

Section 38. Section 45-5-633, MCA, is amended to read: 

2 

3 

4 "45-5-633. Defenses to ..,isitatieR interference with parent-child contact and aggravated 1, 1isitatieR 

5 interference with parent-child contact. (1) A person does not commit the offense of ·,<isitation interference 

6 with parent-child contact or aggravated ·,isiMtieA interference with parent-child contact if J:\e the person 

7 acts: 

8 (a) with the consent of the person entitled to visitatieA parent-child contact; 

9 (bl under an existing court order; or 

1 O (cl with reasonable cause. 

11 (2) Return of the child Ji!Fier ta before arrest is a defense only with respect to the first commission 

12 of ·,isiMtieA interference with parent-child contact or aggravated visitatieR interference with parent-child 

13 contact." 

14 

15 NEW SECTION. Section 39. Repealer. Sections 40-4-222, 40-4-223, 40-4-224, 40-6-222, 

16 40-6-223, 40-6-224, and 40-6-231, MCA, are repealed. 

17 

18 NEW SECTION. Section 40. Codification instruction. (1) [Sections 18 aAs 19 AND 201 are 

19 intended to be codified as an integral part of Title 40, chapter 4, part 2, and the provisions of Title 40, 

20 chapter 4, part 2, apply to [sections 18 aAs 1 9 AND 20). 

21 (21 (Section~ 35) is intended to be codified as an integral part of Title 45, chapter 5, part 6, and 

22 the provisions of Title 45, chapter 5, part 6, apply to [section~ 35]. 

23 

24 NEW SECTION. Section 41. Saving clause. [This act] does not affect rights and duties that 

25 matured, penalties that were incurred, or proceedings that were begun before October 1, 1997. 

26 

27 NEW SECTION. Section 42. Severability. If a part of [this act) is invalid, all valid parts that are 

28 severable from the invalid part remain in effect. If a part of [this act) is invalid in one or more of its 

29 applications, the part remains in effect in all valid applications that are severable from the invalid 

30 applications. 
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NEW SECTION. Section 43. Applicability. [This act] applies to proceedings begun after October 

2 1, 1997, INCLUDING PROCEEDINGS REGARDING MODIFICATION OF ORDERS OR DECREES EXISTING 

3 ON OCTOBER 1, 1997. 

4 -END-
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