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A BILL FOR AN ACT ENTITLED: "AN ACT GEMERALLY REVISING DOMESTIC RELAT!ONQ

REGARDING THE CUSTODY AND VISITATION OF CHILDREN INVOLVED IN A MARRIAGE DISSOLUTION;
REVISING APPLICABLE TERMINOLOGY; REQUIRING ADOPTION OF A FINAL PARENTING PLAN THAT
INCLUDES SPECIFIC PROVISIONS IN THE BEST INTERESTS OF THE CHILD, AN OPTION FOR DISPUTE
RESOLUTION OR MEDIATION EXCEPT IN CASES OF PROVEN CHILD OR SPOUSAL ABUSE, AND AN
OPTION FOR PERIODIC REVIEW OF THE PARENTING PLAN; ALLOWING ADOPTION OF AN INTERIM
PARENTING PLAN DURING THE TIME DISSOLUTION PROCEEDINGS ARE PENDING; REQUIRING
DESIGNATION OF ONE PARENT AS CUSTODIAN FOR APPLICABILITY OF FEDERAL OR STATE LAWS;
REQUIRING THAT PARENTS RECEIVE INFORMATION REGARDING PARENTAL RESPONSIBILITY AND
CONTACT WITH THE CHILD IN DISPUTED CASES; ALLOWING THE TRIAL COURT TO DETERMINE THE
APPROPRIATE LEVEL OF EVALUATICON NECESSARY TO ESTABLISH PARENTING ARRANGEMENTS;
PROVIDING A FEE FOR FILING A PETITION FOR CONTESTED AMENDMENT OF A PARENTING PLAN TO
DEFRAY THE COSTS OF IMPLEMENTING THE COURT-ORDERED EDUCATIONAL PROGRAM ON THE
EFFECTS OF DIVORCE ON CHILDREN IN DISPUTED CASES AND THE COST OF PARENTING EDUCATION
WHEN ORDERED FOR THE INVESTIGATION AND PREPARATION OF A REPORT CONCERNING PARENTING
ARRANGEMENTS; REVISING APPROPRIATE TERMINOLOGY IN GRANDPARENT VISITATION STATUTES
AND APPLICABLE CRIMINAL STATUTES; AMENDING SECTIONS 25-1-201, 40-1-105, 40-1-213,
40-1-402,40-4-103,40-4-104,40-4-105, 40-4-109,40-4-123,40-4-201, 40-4-204, 40-4-205,40-4-211,
40-4-212,40-4-213,40-4-214,40-4-215,40-4-216,40-4-217,40-4-219,40-4-220,40-4-221,40-4-225,
40-4-226,40-4-302,40-4-307,40-6-211,40-6-221,40-9-101,40-9-102, 45-5-304,45-5-631,45-5-632,
AND 45-5-633, MCA; REPEALING SECTIONS 40-4-222, 40-4-223, 40-4-224, 40-6-222, 40-6-223,
40-6-224, AND 40-6-231, MCA; AND PROVIDING AN APPLICABILITY DATE."

BE iT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA;

Section 1. Section 25-1-201, MCA, is amended to read:

"25-1-201. Fees of clerk of district court. (1) The clerk of the district court shall collect the
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following fees:

(a) at the commencement of each action or proceeding, except a petition for dissolution of
marriage, from the plaintiff or petitioner, $80; for filing a complaint in intervention, from the intervenor,
$80; for filing a petition for dissolution of marriage, a fee of $120; and for filing a petition for legal

separation, a fee of $120; and for filing a petition for a contested amendment of a final parenting plan, a

tee of $120;

(b) from each defendant or respondent, on appearance, $60;

(¢} on the entry of judgment, from the prevailing party, $45;

(d) for preparing copies of papers on file in the clerk’s office, 50 cents per page for the first five
pages of each file, per request, and 25 cents per additional page;

(e} for each certificate, with seal, $2;

{f} for oath and jurat, with seal, $1;

{gl for search of court records, 50 cents for each year searched, not 1o exceed a total of $25;

{h} for filing and docketing a transcript of judgment or transcript of the docket from alf other courts,
tha fee for entry of judgment pravided for in subsection (1)(c);

{iy for issuing an execution or order of sale on a foreclosure of a lien, $5;

{j) for transmission of records or files or transfer of a case to another court, $5;

{k) for filing and entering papers received by transfer from other courts, $10;

{l} for issuing a marriage license, $30;

(m}) on the filing of an application for informatl, formal, or supervised probate or for the appointment
of a personal representative or the filing of a petition for the appointment of a guardian or conservator, from
the applicant or petitioner, $70, which includes the fee for filing a will for probate;

(n) on the filing of the items required in 72-4-303 by a domiciliary foreign personal representative
of the estate of a nonresident decedent, $55;

(o) for filing a declaration of marriage without solemnization, $30;

(p} for fiting a mation for substitution of a judge, $100.

{2) Except as provided in subsections (3) through 8} {9), 32% of all fees collected by the clerk of
the district court must be deposited in and credited to the district court fund. If no district court fund exists,
that portion of the fees must be deposited in the general fund for district court operations. The remaining

portion of the fees must be remitted to the state to be deposited as provided in 19-5-404.
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{3) In the case of a fee collected for issuing a marriage license or filing a declaration of marriage
without solemnization, $14 must be deposited in and credited to the state general fund, $6.40 must be
deposited in and credited to the county general fund, and $9.60 must be remitted to the state to be
deposited as provided in 19-5-404.

(4) Of the fee for filing a petition for dissolution of marriage or legal separation, $40 must be
deposited in the state general fund, $35 must be remitted to the state to be deposited as provided in
19-5-404, $5 must be deposited in the children’s trust fund account established by 41-3-702, and $20
must be deposited in and credited to the district court fund. If no district court fund exists, the $20 must
be deposited in the general fund for district court operations.

(5) (a) Before the percentages contained in subsection (2} are applied and the fees deposited in the
district court fund or the county general fund or remitted to the state, the clerk of the district court shall
deduct from the following fees the amounts indicated:

(i} at the commencement of each action or proceeding and for filing a complaint in intervention as
provided in subsection (1}{a}, $35;

{ii) from each defendant or respondent, on appearance, as provided in subsection (1){b), $25;

(i) on the entry of judgment as provided in subsection {1}(c), $15; and

{iv) from the applicant or petitioner, on the filing of an application for probate or for the appointment
of a personal representative or on the filing of a petition for appointment of a guardian or conservatar, as
provided in subsection {1}{m), $15.

{b} The clerk of the district court shall depasit the money deducted in subsection {b}{(a) in the
county general fund for district court operations unless the county has a district court fund. If the county
has a district court fund, the money must be deposited in that fund.

(8) The fee for filing a motion for substitution of a judge as provided in subsection (1){p} must be
remitted to the state to be deposited as provided in 19-5-404.

{7) Fees collected under subsections (1}{d) through (1){i) must be deposited in the district court
fund. If no district court fund exists, fees must be deposited in the general fund for district court operations.

{8} The clerk of the district court shall remit to the credit of the state general fund $20 of each fee
collected under the provisions of subsections (1){a) through {1}{c), (1H{m), and (1){n} to fund a portion of
judicial salaries.

(9) The fee for filing a petition for a contested amendment of a parenting plan must be remitted by
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the clerk of the district court to the credit of the district court to defray the costs of the court-sponsored

educational program concerning the effects of dissolution of marriage on children, as required in 40-4-226,

and to defray the expense of education when ordered for the investigation and preparation of a report

¢oncerning parenting arrangements, as provided in 40-4-215(2)(a)."

Section 2. Section 40-1-105, MCA, is amended to read:

"40-1-105. Application of the Montana Rules of Civil Procedure. (1) Except for proceedings
eeming under the Uniform Child Custody Jurisdiction Act, the Montana Rules of Civil Procedure apply to
all proceedings under this chapter, except as otherwise provided in this chapter.

(2) A proceeding for declaration of invalidity of marriage shalt must be entitled, "In re the Marriage
of .......... and ............ . A eustedy parenting or support praceeding shall must be entitled, "In re the
teustedy} (parenting) {support) of ........ .

(3) The initial pleading in all proceedings under this chapter shab must be denominated a petition.
A responsive pleading shall must be denominated a respanse. Other pleadings, and all pleadings in other
matters under this chapter, shall must be denominated as provided in the Montana Rules of Civil Procedure.

(4) In this chapter, "decree"” includes "judgment”.”

Section 3. Section 40-1-213, MCA, is amended to read:

"40-1-213. Judicial approval. (1} The district court may order the clerk of the district court to
issue a marriage license and a marriage certificate form to a party aged 16 or 17 years of age who has no
parent capable of consenting to his the party’s marriage or has the consent of both parents or of the parent

having the actual care, sustedy parenting authority, and control to his the party’'s marriage, if capable of

giving consent, or of his the party’s guardian. The court must require both parties to participate in a period
of marriage counseling involving at least two separate counseling sessions not less than 10 days apart with
a designated counselor as a condition of the order for issuance of a marriage license and a marriage
certificate form under this section.

(2) A marriage license and a marriage certificate form may be issued under this section only if the
court finds that the underaged party is capable of assuming the responsibilities of marriage and the marriage

will serve his the party’s best rterest interests. Pregnancy alone does not establish that the best interest
interests of the party will be served.
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(3) Thedistrict court shall authorize performance of a marriage by proxy upon the showing required

by the provisions on solemnization."

Section 4. Section 40-1-402, MCA, is amended 10 read:

"40-1-402. Declaration of invalidity. (1) The district court shall enter its decree declaring the
invalidity of a marriage entered into under the following circumstances:

{a) a party lacked capacity to consent to the marriage at the time that the marriage was entered
into, either because of mental incapacity or infirmity or because of the influence of alcohol, drugs, or other
incapacitating substances, or a party was induced to enter intc a marriage by force ar duress or by fraud
involving the essentials of marriage;

(b} a party lacks the physical capacity to consummate the marriage by sexual intercourse, and at
the time that the marriage was entered into, the other party did not know of the incapacity;

(c) a party was under the—age-ef 16 years of age or was aged 16 or 17 years of age and did not
have the consent of the party’s parents or guardian or judicial approval; or

{d) the marriage is prohibited.

{2) A declaration of invalidity under subsections (1)(a) through (1)(c) may be sought by any of the
following persons and must be commenced within the times specified, but +r-re-event-may a declaration
of invalidity may not be sought after the death of either party to the marriage:

(a) for lack of capacity to consent because of mental incapacity or infirmity, no later than 1 year
after the petitioner obtained knowledge of the described condition;

(b} for lack of capacity to consent because of the influence of alcohol, drugs, or other
incapacitating substances, no later than 1 year after the petitioner obtained knowledge of the described
condition;

{c) tor lack of capacity to consent because of force, duress, or fraud, no later than 2 years after
the petitioner abtained knowledge of the described condition;

(d) for the reason set forth in subsection (1)}{b), by either party, no later than 4 years after the
petitioner obtained knowledge of the described condition;

{e) tor the reason set forth in subsection {1){c), by the underaged party or the party's parent or
guardian, prier-te before the time that the underaged party reaches the age at which the party could have

married without satisfying the omitted requirement.
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{3) A declaration of invalidity for the reason set forth in subsection (1){d) may be sought by either
party, the legal spouse in case of a bigamous marriage, the county attorney, or a child of either party, at

any time prier—te before the death of one of the parties.

{4} Children born of a marriage declared invalid are legitimate.

{6} Unless the court finds, after a consideration of all relevant circumstances, including the effect
of aretroactive decree on third parties, that the interests of justice would be served by making the decree
not retroactive, it shall declare the marriage invalid as of the date of the marriage. The provisions of chapter
4 relating to property rights of the spouses, maintenance, support, and eustegy parenting of children on
dissoiution of marriage are applicable to nonretroactive decrees of invalidity.

{6) The clerk of the court shall give notice of the entry of a decree dectaring the invalidity of a
marriage:

{a) if the marriage is registered in this state, to the clerk of the district court of the county where
the marriage is registered, who shall enter the fact of invalidity in the book in which the marriage license
and certificate are recorded; or

(b} if the marriage is registered in another jurisdiction, to the appropriate official of that jurisdiction,

with the request that the official enter the fact of invalidity in the appropriate record.”

Section 5. Section 40-4-103, MCA, is amended to read:

"40-4-103. Application of the Montana Rules of Civil Procedure. {1) Except for proceedings
coming under the Uniform Child Custody Jurisdiction Act, the Montana Rules of Civil Procedure apply to
all proceedings under this chapter, except as otherwise provided in this chapter.

(2) - A proceeding for dissolution of marriage or legal separation shat must be entitled, "In re the
Marriage of .......... and ............ ". A sustedy parenting or support proceeding shaH must be entitled, "In
re the {eustedy} (parenting) (support} of ........".

(3) The initial pleading in all proceedings under this chapter shal must be denominated a petition.
A responsive pleading shalt must be denominated a response. Other pleadings, and all pleadings in other
matters under this chapter, ehatt must be denominated as provided in the Montana Rules of Civil Procedure.

{4) In this chapter, "decree” includes "judgment"”.

(5) A decree of dissolution or of legal separation, if made, shalt may not be awarded to one of the

parties but shelt must provide that it affects the status previously existing between the parties in the
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manner decreed.”

Section 6. Section 40-4-104, MCA, is amended to read:

"40-4-104. Dissolution of marriage -- legal separation. (1) The district court shall enter a decree
of dissolution of marriage if:

{a) the court finds that one of the parties, at the time the action was commenced, was domiciled
in this state or was stationed in this state while 8 member of the armed services and that the domicile or
military presence has been maintained for 90 days #ext preceding the making of the findings;

{b} the court finds that the marriage is irretrievably broken, which findings shalt must be supported
by evidence:

{iy that the parties have lived separate and apart for a period of more than 180 days rext preceding
the commencement of this proceeding; or

(ii) that therg is serious maritat discord whieh that adversely affects the attitude of one or both of
the parties towards the marriage;

(c) the court finds that the conciliation provisions of the Montana Conciliation Law and of 40-4-107
either do not apply or have been met; and

{d) to the extent it has jurisdiction to do so, the court has considered, approved, or made provision
for ehild-eustaedy parenting, the support of any child entitled to support, the maintenance of either spouse,
and the dispaosition of property.

{2} If a party requests a decree of legal separation rather than a decree of dissolution of marriage,

the court shall grant the decree in that form unless the other party objects.”

Section 7. Section 40-4-105, MCA, is amended to read:

"40-4-105. Procedure -- commencement -- pleadings -- abolition of existing defenses. (1) The
verified petition in a proceeding for dissolution of marriage or legal separation shal must allege that the
marriage is irretrievably broken and shalt must set forth:

{a) the age, occupation, and residence of each party and kis the party’s length of residence in this
state;

{b) the date of the marriage and the place at which it was registered;

{c) that the jurisdictional requirements of 40-4-104 exist and that the marriage is irretrievably
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broken in that either:

{i} the parties have lived separate and apart for a period of more than 180 days next preceding the
commencement of this proceeding; or

(i} there is serious marital discord whieh that adversely affects the attitude of one or both of the
parties towards the marriage, and there is no reasonable prospect of reconciliation;

(d) the names, ages, and addresses of all living children of the marriage and whether the wite is
pregnant;

(e} any arrangements as to support—egstedy—and-visitatien of the children and maintenance of a
spouse; ard

{f) a proposed parenting plan, if applicable; and

{g] the relief sought.

{2) Either or both parties to the marriage may initiate the proceeding.

{3) If a proceeding is commenced by one ;)f the parties, the other party must be served in the
manner provided by the Montana Rules of Civil Procedure and may within 20 days after the date of service
file a verified response. Ne A decree may not be entered until 20 days after the date of service.

{4) Previously existing defenses to divorce and legal separation, including but not limited to
condonation, connivance, collusion, recriminatien, insanity, and lapse of time, are abolished.

(5) The court may join additional parties proper for the exercise of its authority to implement this

chapter.”

Section 8. Section 40-4-109, MCA, is amended to read:
"40-4-109. Independence of provisions of decree or temporary order. If a party fails to comply
with a provision of a decree or temparary order or injunction, the obligation of the other party to make

payments for support or maintenance or 1o permit wisitation parental contact with the child is not suspended

but ke the party may move the court to grant an appropriate order.”

Section 9. Section 40-4-123, MCA, is amended to read:
"40-4-123. Jurisdiction and venue. (1) District courts, municipal courts, justices’ courts, and city
courts have concurrent jurisdiction to hear and issue orders under 40-4-121.

(2] The municipal judge, justice of the peace, or city court judge shail on motion suspend all further
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proceedings in the action and certify the pleading and any orders to the clerk of the district court of the
county where the action was begun if an action for declaration of invalidity of a marriage, legal separatian,
or dissolution of marriage or for ehitd-eustedy parenting is pending between the parties. From the time of
the certification of the pleadings and any orders to the clerk, the district court has the same jurisdiction over
the action as if it had been commenced in district court.

(3) An action brought under 40-4-121 may be tried in the county in which either party resides or
in which the physical abuse was committed.

(4) The rigﬁt to petition for relief may not be denied because the plaintiff has vacated the residence

or household to avoid abuse.”

Section 10. Section 40-4-201, MCA, is amended to read:

"40-4-201. Separation agreement. (1) To promote amicable settlement of disputes between;)arties
to a marriage attendant upon their separation or the dissolution of their marriage, the parties may enter into
a written separation agreement containing provisions for disposition of any property owned by either of

them, maintenance of either of them, and support, eastedy parenting, and wisitatiorn—of parental contact

with their children. In cases in which children are involved, the separation agreement must contain a

parenting plan as required in [section 19].

{2) In a proceeding for dissolution of marriage or for legal separation, the terms of the separation

agreement, except those providing for the support, eustedy parenting, and visitatier—ef parental contact

with children, are binding upon the court unless it finds, after considering the economic circumstances of
the parties and any other relevant evidence produced by the parties, on their own motion or on reguest ot
the court, that the separation agreement is unconscionable.

(3) If the court finds the separation agreement unconscionable, it may request that the parties te
submit a revised separation agreement or it may make orders for the disposition of property, maintenance,
and support.

(4) If the court finds that the separation agreement is not unconscionable as to disposition of
property or maintenance and not unsatisfactory as to support:

{a} unless the separation agreement provides to the contrary, its terms skal must be set forth in
the decree of dissolution or legal separation and the parties shal-be ordered to perform them; or

{b) if the separation agreement provides that its terms shall may not be set forth in the decree, the
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decree shall must identify the separation agreement and state that the court has found the terms not
unconscionable.

{5) Terms of the agreement set forth in the decree are enforceabie by all remedies avaitable for
enforcement of a judgment, including contempt, and are enforceable as contract terms.

(6) Except for terms concerning the support, eustedy parenting, or wisitatien—ef parental contact

with the children, the decree may expressly preclude or limit modification of terms set forth in the decree

if provided for in the separation agreement so-prevides. Otherwise, terms of a separation agreement set

forth in the decree are automatically madified by modification of the decree.”

Section 11. Section 40-4-204, MCA, is amended to read:

"40-4-204. Child support -- arders to address health insurance -- withholding of child support. (1)
In a proceeding for dissolution of marriage, legal separation, maintenance, or child suppaort, the court shall
order either or both parents owing a duty of support to a child to pay an amount reasonable or necessary
for the child’s support, without regard te marital miscanduct.

(2) The court shall consider all relevant factors, including:

{(a} the financial resources of the child;

{b) the financial resources of the eustedial parent parents;

(c) the standard of living that the child would have enjoyed had the marriage not been dissolved;

(d) the physical and emotional condition of the child and the child’s educational and medical needs;

(e)

#+ the age of the child;

{gH{f) the cost of day care for the child;

t{q) any eustedy-arrargement parenting plan that is ordered or decided upon; and

{#{h) the needs of any person, other than the child, whom either parent is legally obligated to
support. |

{3) (a} Whanever a court issues or modifies an order concerning child support, the court shall
determine the child support obligation by applying the standards in this section and the uniform chiid
support guidelines adopted by the department of public health and human services pursuant to 40-5-209.
The guidelines must be used in all cases, including cases in which the order is entered upon the default of

a party and those in which the parties have entered into an agreement regarding the support amount. A

-
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verified representation of the defaulting parent’s income, based an the best information available, may be
used when a parent fails to provide financial information for use in applying the guidelines. The amount
determined under the guidelines is presumed to be an adequate and reasonable support award, unless the
court finds by clear and convincing evidence that the application of the standards and guidelines is unjust
to the child or to any of the parties or that it is inappropriate in that particular case.

(b} If the court finds that the guideline amount is unjust or inappropriate in a particular case, it shall
state its reasons for that finding. Similar reasons must also be stated in a case in which the parties have
agreed to a support amount that varies from the guideline amount. Findings that rebut and vary the
guideline amount must include a statement of the amount of support that would have ordinarily been
ordered under the guidelines.

{c) If the court does not arder a parent owing a duty of support to a child to pay any amount for
the child’s support, the court shall state its reasons for not ordering child support.

{4) Each temporary or final district court judgment, decree, or order establishing a child support
obligation under this title and each modification of a final order for child support must include a medical
support order as provided for in Title 40, chapter 5, part 8,

{5) (a) Unless the court makes a written exception under 40-5-315 or 40-5-411 and the exception
is included in the support order, a support obligation established by judgment, decree, or order under this
section, whether temporary or final, and each modification of an existing support obiigation under 40-4-208
must be enforced by immediate or delinquency income withholding, or both, under Title 40, chapter 5, part
3 or 4, A support order that omits the written exceptions provided in 40-5-315 or 40-6-411 or that provides
for a payment arrangerrient inconsistent with this section is nevertheless subject to withholding for the
payment of support without need for an amendment to the support order or for any further action by the
court.

{b} If an obligor is exempt from immediate income withholding, the district court judgment or order
must include a warning statement that if the obligor is delinquent in the payment of support, the obligor’s
income may be subject to income withholding procedures under Title 40, chapter 5, part 3 or 4. Failure to
include a warning statement in a judgment or order does not preclude the use of withholding procedures.

{¢c) If a support order subject to income withholding is expressed in terms of a monthly obligation,
the order may be annualized and withheld on a weekly or biweekly basis, corresponding to the abligor’s

regular pay period. When an order is annualized and withheld on a weekly or biweekly basis under this
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section, the support withheld from the obligor may be retained by the obligee when it exceeds the obligor’s
monthly support obligation if the excess support is a resuit of annualized withholding.

{6) For the purposes of income withholding under subsection (5), each districtvcourt judgment,
decree, or order that establishes or modifies a child support obligation must include a provision requiring
the parent obligated to pay support ta inform the court and, if the department of public health and human
services is providing services under Title IV-D of the Social Security Act for the enforcement of the
judgment, decree, or order, the department, of the following:

(a) the name and address of the parent’s current employer;

{b) whether the parent has access to health insurance through an employer or other group; and

{c} if insurance coverage is available, the health insurance policy information.

(7) Each district court judgment, decree, or order establishing a final child support obligation under
this part and each modification of a final order for child support must contain a statement that the order
is subject to review and modification by the department of public health and human services upon the
request of the department or a party under 40-5-271 through 40-5-273 when the department is providing
services under Title IV-D of the Sacial Security Act far the enforcement of the order.

(8) (a) A district court judgment, decree, or order that establishes or modifies a child support

obligation must include a provision requiring the child support to be paid te:

suppert pursuant to the child support guidelines adopted under 40-5-209.

(b} A judgment, decree, or order that omits the provision required by subsection (8){a} is subject
to the requirements of subsection {8)(a} without need for an amendment to the judgment, decree, or order

or for any further action by the court.”

Section 12. Section 40-4-205, MCA, is amended to read:
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"40-4-205. Representation-of-ehild Guardian ad litem. {1) The court may appoint a guardian ad
litem to represent the interests of a minor dependent child with respect to the child’s suppart, eustedy
parenting, and visitatien parental contact. The guardian ad litem may be an attorney. The county attorney,
a deputy county attorney, if any, or the department of public health and human services or any of its staff
may not be appointed for this purpose.

{2) The guardian ad litem has the following general duties:

{a) to conduct investigations that the guardian ad litem considers necessary to ascertain the facts

reiated to the child’s support, eustedy parenting, and wisitatien parental contact;

{b) to interview or observe the child who is the subject of the proceeding;
{c) to make written reports te the court concerning the child’s support, eustedy parenting, and

wisitation parental contact;

{d) to appear and participate in all proceedings 1o the degree necessary to adequately represent
the child and make recommendations to the court concerning the child’s support, eustedy parenting, and

visitatien parental contact; and

(el to perform ather duties as directed by the court.

{3) The guardian ad litem has access to court, medical, psychological, law enforcement, social
services, and school records pertaining to the child and the child’s siblings and parents or edstedians
caretakers.

(4) The court shall enter an order for costs and fees in favor of the child’'s guardian ad litem. The
order must be made against either or both parents, except that if the responsible party is indigent, the costs

must be waived."

Section 13. Section 40-4-211, MCA, is amended to read:

"40-4-211.. Child-eustedyjurisdietion Jurisdiction -- commencement of parenting proceedings. (1)
A court of this state competent to decide ehild-eustedy parenting matters has jurisdiction to make a child
eustedy parenting authority determination by initial or medifieatier amended decree if:

(a) this state:

{i} is the home state of the child at the time of commencement of the proceedings; or

(i) had been the child’s home state within 6 months before commencement of the proceeding
proceedings and the child is absent from this state because of his the child's removal or retention by a any
[ Legisiative
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person elaiming-his-eustedy-erferoetherreasen and a parent or person acting as parent continues to live

in this state; or

(b} it is in the best interest of the child that a court of this state assume jurisdiction because:

{iy the child and his the parents or the child and at least one contestant have a significant
connection with this state; and

{ii} there is available in this state substantial evidence concerning the child’s present or future care,
protection, training, and personal relationships; or

{c) the child is physically present in this state and:

(i) has been abandoned; or

{ii} it is necessary in an emergency to protect &if the chiid because he the child has been subjected
to or threatened with mistreatment or abuse or is neglected or dependent; or

(d} (i} no other state has jurisdiction under prerequisites substantially in accordance with subéection
{1)(a), {(1}b), or {1}(c) or another state has declined to exercise jurisdiction on the ground that this state

is the more appropriate forum to determine eustedy—ef parenting authgrity over the child; and

(i} it is in ks the child’'s best interest that the court assume jurisdiction.
(2) Except under subsections (1)(c} and (1}(d), physical presence in this state of the child or of the
child and one of the contestants is not alone sufficient to confer jurisdiction on a court of this state to make

a ehild-sustedy parenting authority determination.

(3) Physical presence of the child, while desirable, is not a prerequisite for jurisdiction to determine
his—eustedy parenting authority.
{4) A ehild-eustedy parenting plan proceeding is commenced in the district court:

{a) by a parent, by filing a petition:
(i) for dissolution or legal separation; or

(i} for eustody-otthe-shild parenting authority in the county in which he the child is permanently

resident or found; or

(b} by aperson other than a parent, by filing a petition for eustedy-efthe-ehild parenting authority

in the county in which ke the child is permanently resident or found, but only if ke the child is not in-the
physical-eustedy-of physically residing with one of kis the child’s parents.

(5) Notice of a ehildeustedy parenting proceeding shalt must be given to the child’s parent,
guardian, eustedian caretaker, those persons haviRg-physiesteustedy-ef with whom the child is physically

! Legislative '
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residing, and all other contestants, who may appear, be heard, and file a responsive pleading. The court,

upon a showing of good cause, may permit intervention of other interested parties.”

Section 14. Section 40-4-212, MCA, is amended to read:

"40-4-212. Best interest interests of child. (1) The court shall determine eustedy the parenting
plan in accordance with the best interest interests of the ch.ild. The court shall consider all relevant
parenting factors, including but not limited to:

(a) the wishes of the ‘chiid's parent or parents as-to-eusiody,;

(b) the wishes of the child as-te-a-edstodian;

(c} the interaction and interrelationship of the child with the child’s parent or parents and siblings

and with any other person who may significantly atfeet affects the child’s best interest;

{d) the child’s adjustment to home, school, and community;
(e} the mental and physical health of all individuals involved;

(f) physical abuse or threat of physical abuse by one parent against the other parent or the child;

{g) chemical dependency, as defined in 53-24-103, or chemical abuse on the part of either parent;

{h)} continuity and stability of care;

(i} developmental needs of the child;

(i} whether a parent has knowingly failed to pay birth-related costs that the parent is able to pay,

which is considered to be not in the child’s best interests;

{k} whether a parent has knowingly failed to financially support a child that the parent is able to

support, which is considered to be not in the child’s best interests;

(i) whether the child has frequent and continuing contact with both parents, which is considered

to be in the child’s best interests unless the court determines, after a hearing, that contact with a parent

would be detrimentai to the child’s best interests. In_ making that determination, the court shali consider

evidence of physical abuse or threat of physical abuse by one parent against the other parent or the child,

including but not limited to whether a parent or other person residing in that parent’s household has been

convicted of any of the crimes enumerated in 40-4-219(8)(b).

(m) adverse effects on the child resulting from continuous and vexatious parenting plan amendment

actions.

(; L;gislative
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(2) A de facto eustedy parenting arrangement, in the absence of a prior eustedy parenting decree,

does not require the child’'s parent or parents to prove the factors set forth in 40-4-219.

{3) The following are rebuttable presumptions and apply unless contrary to the best interest of the

" child:

B} A eustedy parenting plan action brought by a parent within 6 months after a child support
action against that parent is vexatious.

(b) A motion to amend a final parenting ptan pursuant to 40-4-219 is vexatious if a parent seeks

to amend a final parenting plan without making a good faith effort to comply with the provisions of the

parenting plan or with dispute resolution provisi-ons of the final parenting plan.

Section 15. Section 40-4-213, MCA, is amended to read:

"40-4-213. Tempeoraryorders Interim parenting plan. (1) A party to a sustedy parenting proceeding
may move for a-temporary eustody—order an interim parenting plan. The motion must be supported by an

affidavit as provided in 40-4-220(1). The court may award terrperary-eustody adopt an interim_parenting

plan under the standards of 40-4-212 after a hearing or under the standards of 40-4-212 and 40-4-220(2)

before & hearing. If there is no objection, the court may act solely on the basis of the affidavits.

{2} If a proceeding for dissolution of marriage or legal separation is dismissed, any tempeorary

eustedy-order interim parenting plan is vacated unless a parent e—the-ehids custedian moves that the
proceeding continue as a ewstedy parenting proceeding and the court finds, after a hearing, that the
circumstances of the parents and the best irterest interests of the child require that a eustedy—deeree
parenting plan be issved adopted,

(3) If a eustedy parenting proceeding commenced in the absence of a petition for dissolution of

marriage or legal separation is dismissed, any temperary-eustedy-erder interim parenting plan is vacated.

ULegislative
\JSerw'ces - 16 -
ey '_Djvision



55th Legislature ‘ LC0036.01

—_

Bow o

O W o ~N ;>

11

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29

30

(4) Adoption of a final parenting plan under {section 19] vacates any interim parenting plan adopted

under this section.”

Section 16. Section 40-4-214, MCA, is amended to read:

"40-4-214. Interviews. (1) The court may interview the child in chambers to ascertain the child’s
wishes as to his eustedian residence and as-te-visitation parental contact. The court may permit counsel
to be present at the interview. The court shall cause a record of the interview to be made and to be part
of the record in the case.

(2} The court may seek the advice of professional personnel, whether or not employed by the court
on a regular basis, The advice given shall must be in writing and made available by the court to counsal

upon request. Counsel may examine as a witness any professional personnel consulted by the court.”

Section 17. Section 40-4-215, MCA, is amended to read:

"40-4-215. Investigations and reports. (1)

proseedings-if [f a parent or the-child-s-eustedian a court-appointed third party requests, or if the court finds

that_a parenting proceeding is contested, the court may order an investigation and report concerning

sustedial parenting arrangements for the child. The investigator may be the child’'s guardian ad litem_or

other professional considered appropriate by the court. The department of public health and human services

may not be ordered to conduct the investigation or draft a report unless the parert-er-the—ehild seustedian
person requesting the investigation is a recipient of aid to families with dependent children, food stamps,
or public assistance and all reasonable options for payment of the investigation, if conducted by a persan
not employed by the department, are exhausted. The department may consult with any investigator and
share information relevant to the child’s best interests. The cost of the investigation and report must be

paid according to the final order. The cost of the educational evaluation under subsection (2}(a} must be

paid from the fees for filing petitions for contested amendment of a parenting plan, as provided in

25-1-201(9).

(2) The court shall determine, if appropriate, the level of evaluation necessary for adequate

investigation and preparation of the report, which may include one or more of the following:

{a) parenting education;

{b) mediation pursuant to 40-4-303;
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(c) factfinding by the investigator; and

{d) psychological evaluation of the parties.

+4{3) |n preparing a report concerning a child, the investigator may consult any person who may
have has information about the child and the child’s potential eustediat parenting arrangements. Upon order
of the court, the investigator may refer the child to professional personnel for diagnosis. Fhe Except as

required for children 16 years of age or older, the investigator may consult with and obtain infarmation from

medical, psychiatric, or other expert persons who have served the child in the past without obtaining the

consent of the parept-or-the-child's-eustedian persons or entities authorized by law to grant or withhold

access to the records. The child’s consent must be obtained if the child has reached the age of 16 unless

the court finds that the child lacks mental capacity to consent. If the requirements of subsection {2} (4) are
fulfilled, the investigator's repart may be received in evidence at the hearing.
+34(4] The court shall mail the investigator’s report to counsel and to any party not represented by

counsel at least 10 days prior to the hearing. Fre When consistent with state and federal law, the

investigator shalt make availabie to counsel and to any party net represented by counsel the investigator's
file of underlying data and reports, complete texts of diagnostic reports made to the investigator pursuant
to the provisions of subsection {2} (3}, and the names and addresses of all persons whom the investigator
has consulted. Any party to the proceeding may call the investigator and any person the investigator has
consulted for cross-examination. A party may not waive the right of cross-examination prior to the hearing.

The results of the investigation must be included in the court record and may, without objection, be

sealed."

NEW SECTION. Section 18. Final parenting plan -- purpose and objectives, The objectives of a
final parenting plan are to:

(1) protect the best interest of the child of a marriage, consistent with 40-4-212;

(2) provide for the physical care of the chiid;

{3) maintain the child's emotional stability and minimize the child's exposure to parental conflict;

(4) provide for the child’s changing needs as the child grows and matures, in a way that minimizes
the need for future amendment to the final parenting plan;

{5) set forth the authority and responsibilities of each parent with respect to the child, consistent
with the criteria in [section 19]; and
{ Legisiative
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(6) encourage the parents, when appropriate under [section 19], to meet their responsibilities to

their minor children through agreements in the parenting plan rather than through judicial intervention.

NEW SECTION. Section 19. Final parenting plan criteria. (1) In every dissolution proceeding,

proceeding for declaration of invalidity of marriage, parenting plan proceeding, or legal separation
praceeding that involves a child, each parent or both parents jointly shall submit te the court, in good faith,
a proposed final plan for parenting the child, which must include the allocation of parenting functions. A
final parenting plan must be incorporated into any final decree or amended decree, including cases of
dissolution by default. As used in this section, parenting functions means those aspects of the parent-child
relationship in which the parent makes decisions and performs functions necessary for the care and growth
of the child, including:

{a) maintaining a loving, stable, consistent, and nurturing relationship with the child;

(b) attending to the daily needs of the child such as feeding, physical care and grooming,
supervision, health care, day care, and engaging in other activities that are appropriate to the developmental
level of the child and that are within the social and economic circumstances of the particular family;

{c) attending to adequate education for the child, including remedial or other education essential
10 the best interests of the child;

{d} assisting the child in developing and maintaining appropriate interpersonal relationships; and

{e) exercising appropriate judgment regarding the child’s welfare, consistent with the child’s
developmental level and the family’s social and economic circumstances.

{2} Based on the best interest of the child, a final parenting plan must include, at a minimum,
provisions for:

{a) designation of a parent as custodian of the child, solely for the purposes of all other state and
federal statutes that require a designation or determination of custody, but the designation may not affect
either parent’s rights and responsibilities under the parenting plan;

{b) designation of the legal residence of both parents and the child, except as provided in 40-4-217;

{c) aresidential schedule specifying the periods of time during which the child will reside with each
parent, including provisions for holidays, birthdays of family members, vacations, and other special
occasions;

(d} finances to provide for the child’s needs; and
Legislative
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(e} any other factors affecting the physical and emotional health and well-being of the child.

{3} Based on the best interest of the child, a parenting plan may include:

(a} provisions for periodic review of the parenting plan when requested by either parent or the child
or when circumstances arise that are foreseen by the parents as triggering a need for review, such as
attainment by the child of a certain age or if a change in the child’s residence is necessitated;

{b) sanctions that will apply if a parent fails to follow the terms of the parenting plan, including
contempt of court;

{c) allocation of parental decisionmaking authority regarding the child’s:

{i) education;

lii} religious upbringing; and

(i} health care;

(d} the method by which future disputes concerning the child will be resolved between the parents,
other than court action; and

(e) other provisions applicable to the unique circumstances of the child or the family situation that
the parents agree will facilitate a meaningful, ongoing relationship between the child and parents.

(4) The court may in its discretion order the parties to participate i.n a dispute resolution process
to assist in resolving any conflicts between the parties regarding adoption of the parenting plan. The dispute
resolution process may include counseling or mediation by a specified person or agency, or court action.

(5) Each parent may make decisions regarding the day-to-day care and control of the child while
the child is residing with that parent and, regardiess of the allocation of decisionmaking in the parenting
plan, either parent may make emergency decisions affecting the child’'s safety or health. When mutual
decisionmaking is designated in the parenting plan but cannot be achieved regarding a particular issue, the
parents shall make a good faith effort to resolve the issue through any dispute resolution process provided

for in the final parenting plan.

(8) If a parent fails to comply with a pravision of the parenting plan, the other parent’s obligations

under the parenting plan are not affected.

Section 20. Section 40-4-216, MCA, is amended to read:

"40-4-216. Hearings. (1) Gustedy Parenting plan proceedings shall receive priority in being set for

hearing.
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1 {2} The court may tax as costs the payment of necessary travel and other expenses incurred by
any person whose presence at the hearing the court deems considers necessary to determine the best
interest of the child.

(3} The court, without a jury, shall determine questions of law and fact. !f it finds that a public
hearing may be detrimental to the child's best interest, the court may exclude the public from a eustedy

parenting hearing but may admit any person who has a direct and legitimate interest in the particular case

~N s W N

or a legitimate educational or research interest in the work of the court.

8 (4) If the court finds it necessary that the record of any interview, report, investigation, or
9 testimony in a eustody parenting proceeding be kept secret to protect the child’s welfare, the court may

10 make an appropriate order sealing the record."

11

12 Section 21. Section 40-4-217, MCA, is amended to read:

13 "40-4-217. Visitatien Notice of intent ta move. (1) A—parert-who-isrotgrarted-eustedyoi-the

14

15

16

17

18

19

20

21

22

23

24

25

26

27 {6} Fhe A parent who intends to change residence shall, unless precluded under [section 19],

28  provide written notice required-by-subsestien+{4} to the other parent.

29 {2) If a parent’s change in residence will significantly affect the child's contact with the other

30 parent, as defined in 40-4-219(1}{e), notice must be served personally or given by certified mail not less
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than 30 days before the proposed change in residence and must include a proposed revised residential

schedule. Proof of service must be filed with the court that isswed-the-custedy-order adopted the parenting

plan.

visitation-seheduter Failure of the parent who receives notice 1o respond to the written notice or to seek

amendment of the residential schedule pursuant to 40-4-219 within the 30-day_period constitutes

acceptance of the praoposed revised residential schedule.
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Section 22, Section 40-4-219, MCA, is amended to read:

"40-4-219. Moedifisation Amendment of parenting plan -- mediation. {1) The court may in its
discretion sredify amend a prior sustegy-deeree parenting plan if it finds, upon the basis of facts that have
arisen since the prior ¢ee+ee plan or that were unknown to the court at the time of entry of the prior decree
plan, that a change has occurred in the circumstances of the child ethe-ehild’s—eustedian and that the
madheatien amendment is necessary to serve the best interest of the child, ard-H-tfurtherfinds—that In

determining the child’'s best interest under this section, the court may, in addition to the criteria in

40-4-212, also consider whether:

{a) the sustediar-agreas parents agree 1o the mediicatien amendment;

(b} the child has been integrated into the family of the petitioner with consent of the eustediar

parents;

(c)

{d} the child is 14 years of age or clder and desires the medifieatior amendment;

{el{d) the-eustedian one parent has willfully and consistently:

(i) retuses refused to allow the child to have any contact with the rereustedial other parent; or

(i) atterpis attempted to frustrate or deny contact with the child by the nereustodial-parert's
exoroiso-ofvisitation-rights other parent; or

i(e) the-eustedial-parent one parent has changed or intends to change the child’s residence te

arather~state in a manner that significantly affects the child’s contact with the other parent. A change in

residence of more than 30 miles from the child’s present residence constitutes a significant effect on

parent-child contact.

(2} A court may modify a de facto ewstedy parenting arrangement in accordance with the factors
set forth in 40-4-212.
(3) The court shall presume the-eustedian a parent is not acting in the child’s best interest if the
edotedian parent does any of the acts specified in subsection {HHe} (1){d) or (8).
" {4) The court may sredify amend the prior deeres parenting plan based on subsection £+ {(1){e)

to provide a new wvisitatien residential schedule for parental contact with the child and to apportion

transportation costs between the parents.
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() Attorney fees and costs must be assessed against a party seeking redifieation frivolous or

repeated amendment if the court finds that the medificatior amendment action is vexatious and constitutes

harassment.

(6) A eustedy-decree parenting plan may be rredified amended upon the death of the-eastodial one
parent pursuant 10 40-4-221.

(7) As used in this section, "prior eustedy—deeree™ parenting plan” means a edstedy parenting
determination contained in a judicial decree or crder made in a eustedy parenting proceeding. |n proceedings

for amendment under this section, a proposed amended parenting plan must be filed and served with the

motion for amendment and with the response to the motion for amendment. Preference must be given to

carrying out the parenting plan.

{B} (a) If a parent or other person residing in that parent’s household has been convicted of any
of the crimes listed in subsection {8He} (8)(b), the other parent or any other person who has been g'ranted
eustedy-of rights to the child pursuant to court order may file an objection to the current eustedy parenting

order-with the court. The parent or other person having edstedy rights to the child pursuant to court order

shall give notice to the other parent of the objection as provided by the Montana Rules of Civil Procedure,

and the other parent has 20 days from the notice to respond. If the ether parent who receives notice of

objection fails to respond within 20 days, the eustedy parenting rights of the—ethes that parent are
suspended until further order of the court, If the-ether that parent responds and objects, a hearing must

be held within 30 days of the response.

{8} This subsection (8) applies to the following crimes:

(i) deliberate homicide, as described in 45-5-102;

(i) mitigated deliberate homicide, as described in 45-5-103;

(iii) sexual assault, as described in 45-5-502;

{iv) sexual intercourse without consent, as described in 45-5-503;

{vl deviate sexual conduct with an animal, as described in 45-2-101 and prohibited under
45-5-505;

{vi) incest, as described in 45-5-507;
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{vii) aggravated promotion of prostitution of a child, as described in 45-6-603(1)(b);
(viil) endangering the welfare of children, as described in 45-5-622;

{ix) partner or family member assault of the type described in 45-5-206(1){a);

(x) sexual abuse of children, as described in 45-5-625.

(9) Except in cases of physical abuse or threat of physical abuse by one parent against the other

parent or the ¢hild, or when a parent has been convicted of a crime enumerated in subsection (8)(b), the

court may, in its discretion, order the parties to participate in a dispute resolution process 10 assist in

resolving _any conflicts between the parties regarding amendment of the parenting plan. The dispute

resolution process may include counseling or mediation by a specified person or agency, and court action."

Section 23. Section 40-4-220, MCA, is amended to read:

"40-4-220. Affidavit practice. {1) A Unless the parties agree 1o an interim parenting plan or an

amended parenting plan, the moving party seeking a-termperary-eustedy-order an interim parenting plan or

modifieatior amendment of a eustedy-deeree final parenting plan shall submit, together with his the moving

papers, an affidavit setting forth facts supporting the requested erdar plan or medifieation amendment and
shall give notice, together with a copy of his the affidavit, to other parties to the proceeding, who may file
opposing affidavits. The court shaill deny the motion unless it finds that adequate cause for hearing the

motion is established by the affidavits, based on the best interests of the child, in which case it shall set

a date for hearing on an order to show cause why the requested erder plan or medification amendment
should not be granted.

(2) (a} A party seeking a-temporary-sustody-order an interim parenting plan may request that the
court grant a temporary assigrrment—eof-edstedy order providing for living arrangements for the child ex

parte. We The party shali se make the request in kis the moving papers and shall submit an affidavit
showing that:

{i} no previous determination-of-eustedy parenting plan has been made ordered by a court and it
would be in the child’s best interest under the standards of 40-4-212 if temporary eustedy—wereplaced
with-the—person—desigaated living arrangements for the child were as proposed by the moving party; or

(ii} although a previous determination—of—eustedy parenting plan has been fade ordered, an

emergency situation has arisen in the child's present environment erdapgers his—physical-er—emetional
meatth-that is detrimental to the child’s best interests and an immediate change ef-eustedy—weuld-serve in
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the parenting plan is necessary to protect the ebhilds-physical-eremeotionalb-heatth child.
(b} If the court finds from the affidavits submitted by the moving party that atemperarr-assigrment

of-eustedy the interim parenting plan proposed by the moving party would be in the child’s best interest

under the standards of 40-4-212 or that the child’'s physical-eremetiona-health-is—endangered present
environment is detrimental to the child’s best interest and would be protected by a-temporary-assighment

af-eustedy the interim parenting plan, the court shall make an order plasingtemporary—custody—with-the
persen-desighated implementing the interim parenting plan proposed by the moving party e—with-seme
other—persan-desighated—by—the—eourtand. The court shall require all parties to appear and show cause

within 20 days from the execution of the erder interim parenting plan whyin-the-sase-ef-a-terporary-order
issued-undersubsection{2Hali; the temperary-erder interim parenting plan should not remain in effect until

further order of court

Section 24. Section 40-4-221, MCA, is amended to read:

"40-4-221. Determination of eustedy child’'s care upon death of sustedial parent. {1) Upocn the

death of a parent g

. One or
more parties named in subsection {2) may request a eustedy parenting plan hearing. The reacustodial
surviving parent sha# must be a party in any proceeding brought under this section.

(2} Upon the death of a parent grarted-sustedy-of-a-child, any of the following parties may request

a eustedy parenting pian hearing and-seek—custody-ofthe-chid:
(a) the rereustedial natural parent;

{b) the surviving spouse of the deceased sustedial parent;

{c) a person nominated by the will of the deceased eustediat parent;

{d) any person nominated by the child if the child is at least 12 years old;
(e} any other person if that person has actual physical control over the child;

{f} any other party whom, upon showing of good cause, the court permits to intervene as an

interested party.

{3) The hearing and determination of sustedy-shall-be a parenting plan is governed by this part.”

Section 25. Section 40-4-225, MCA, is amended to read:
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"40-4-225. Access to records by rereustedial parent. Notwithstanding any ather provision of law,
access to records and information pertaining to a minor child, including but not limited to medical, dental,

law enforcement, and school records, may not be denied to a parent because-sueh-parentis-nottho-childis
custodial-parent who is a party to a parenting plan."

Section 26. Section 40-4-226, MCA, is amended to read;

"40-4-226. Court-ordered educational program on effects of dissolution of marriage on children.
(1) In a proceeding for dissolution of marriage involving a minor child or in a eustedy-rredifieatiern parenting
plan proceeding involving a minor child, a court shall inform the parties, excluding the minor child, of
available educational programs concerning the effects of dissolution of marriage on children and, if the court
finds that it would be in the best interest of the minor child, meay shall order the parties to attend a

court-sponsored program. The program may be divided into sessions. The program must be educational in

nature and may not be designed for individual therapy.

may—be-assessed—by—the—sourtin-an-equitable—manner The cost of implementing the court-sponsored

educational program for each district court, provided for in subsection (1), must be paid from the fees for

filing petitions for contested amendment of a parenting plan, provided for in 25-1-201(9)."

Section 27. Section 40-4-302, MCA, is amended to read:

"40-4-302, Mediation proceeding -- tolling of statute of limitations. (1) The purpose of a mediation
proceeding is to reduce the acrimony tha_n may exist between the parties and to develop an agreement that
is supportive of the best interests of a child involved in the proceeding.

(2) The mediator shall attempt to effect a settlement of the ehild-eustedy parenting, child support,

visitation parental contact with the child, maintenance, or property settlement dispute. The mediator may

not use coercive measures to effect the settlement. The mediator may recommend that a party obtain

assistance from other resources in the community.
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{3} Subject to 40-4-301(1), the mediator may exclude attorneys from the mediation sessions. The
parties’ attorneys may confer with the mediator prior to the mediation session and may review and approve
any agreement,

{4) An applicable statute of limitations is tolled as to the participants during the period of mediation,
The tolling commences on the date the parties agree in writing to participate in the meadiation or when the
court orders mediation, whichever is later, and ends on the date the mediation is officially terminated by

the mediator."

Section 28. Section 40-4-307, MCA, is amended to read:

"40-4-307. Mediator qualifications. A mediator shalt must meet the following minimum
gualifications:

(1) knowledge of the court system and the procedures used in family law matters;

(2) knowledge of other resources in the community to which the parties may be referred for
assistance;

{(3) if applicable, knowledge of child development, clinical issues relating to children, the effects
of marriage dissolution on children, and ehild-eustedy parenting research; and

{4} knowledge of the mediation process.”

Section 29. Section 40-6-211, MCA, is amended to read:
"40-6-211. Obligations of parents for the support and education of their children. The parent or

parents entitled-te-the-eustedy of a child must shall give ks the child suppbrt and education suitable to

Ris the child’'s circumstances.”

Section 30. Section 40-6-221, MCA, is amended to read;
"40-6-221. Gustedy Parenting, services, and earnings of child. The father and mother of an
unmarried minor child are equally entitled to the eustedy parenting, services, and earnings of the child. If

either parent be is dead or unable or refuses to take-the-eustedy exercise parenting or has abandoned bis

er-her the family, the other parent is entitied to the eustedy parenting, services, and earnings of the child,

unless eustedy care of the child is determined otherwise pursuant to 40-4-221."

! Lepislative
\ Services -28 -
“\_{)jvlsion



55th Legislature ‘ LC0036.01

—

[ B (o B ¢ c B T 2 B &2 B - R 7% Y (]

Saction 31. Section 40-9-101, MCA, is amended to read:
"40-3-101. Application of Montana Rules of Civil Procedure. (1) Except as otherwise provided,
the Montana Rules of Civil Procedure apply to all proceedings under this section and 40-3-102.

(2) A proceeding for grardparent grandparent-grandchild contact wisitatien under this section and

40-8-102 shalt must be entitled, "In re the wisitatien grandparent-qrandchild contact of ...... "

(3] The initial pleading in all proceedings under this section and 40-8-102 shal must be
denominated a petition. A responsive pleading shall must be denominated a response. Qther pleadings shaH

must be dencminated as provided in the Montana Rules of Civil Procedure.” »

Section 32. Section 40-9-102, MCA, is amended to read:
"40-9-102. Grandparent Grandparent-grandchild contact visitatien-rights. (1) Except as provided

in subsection {b), the district court may grant to a grandparent of a child reasonable wisitatien rights to

contact with the child, including but not limited to wisiatien rights regarding a child who is the subject of,

or as to whom a disposition has been made during, an administrative or court proceeding under Title 41
or this title. The department of public health and human services must be given notice of a petition for

grandparent grandparent-grandchild contact wisitatien regarding a child who is the subject of, or as to

whom a disposition has been made during, an administrative or court proceeding under Title 41 or this title.

(2) Visitationrights Grandparent-grandchiid contact granted under this section may be granted only

upon a finding by the court, after a hearing, that the wisitatien contact would be in the best interest of the
child.

(3) A person may not petition the court under this section more often than once every 2 years
unles;s there hés been a significant change in the circumstances of:

{a) the child;

{b)} the child’'s parent, guardian, or custodian; or

{c) the child’s grandparent.

{4} The court may appoint an attorney to represent the interests of a child with respect 10 ¥isiation

grandpareni-grandchild contact when the interests are not adequately represented by the parties to the

proceeding.
(b) This section does not apply if the child has been adopted by a person other than a stepparent

or a grandparent. Misitatien—rights Grandparent-grandchild contact granted under this section terminate
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terminates upon the adoption of the child by a person other than a stepparent or a grandparent.”

Section 33. Section 45-5-304, MCA, is amended to read:
"45-5-304. Custodial interference. {1) A person commits the offense of custodial interference if,
knowing that the person has no legal right to do so, the person:

{ay takes, entices, or withholds from lawful custody any child, incompetent person, or other person

entrusted by authority of law to the custody of another person or institutions

(2} A person convicted of the offense ot custodial interference shall be imprisoned in the state

prison for any term not to exceed 10 years or be fined an amount not to exceed $50,000, or both.

(3) With respect to the first alleged commission of the offense only, a person who has not left the
state does not commit an offense under this section if the person voluntarily returns the child, incompetent
person, or other person to lawful custody prier—te before arraignment, With respect to the first alleged
commissian of the offense only, a person who has left the state does not commit an offense under this
section if the person voluntarily returns the Child, incompetent person, or other person to lawful custody

prieorte befare arrest.”

NEW SECTION. Section 34. Parenting interference. (1) A person commits the offense of parenting
interference if, knowing that the person has no legal right to do so, the person:

(al before the entry of a court order determining parenting rights, takes, entices, or withholds a
child from the other parent when the action manifests a purpose to substantially deprive that parent of
parenting rights; or

(b) is one of two persons who has parentiﬁg authority of a child under a court order and takes,

entices, or withholds the child from the other when the action manifests a purpose to substantially deprive

the other parent of parenting rights.
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(2) A person convicted of the offense of parenting interference shall be imprisoned in the state
prison for any term not to exceed 10 years or be fined an amount not to exceed $50,000, or both.

(3} With respect to the first alleged commission of the offense only, a person who has not left the
state does not commit an offense under this section if the person voluntarily returns the child before
arraignment. With respect 1o the first alleged commission of the offense only, a person who has left the

state does not commit an offense under this section if the person voluntarily returns the child before arrest.

Section 35. Section 45-5-631, MCA, is amended to read:
"45-5-631. Misitatien-interferenee Interference with parent-child contact. (1) A person who has
tagal-custedy-of-aminorchild been granted parent-child contact under a parenting pian commits the offense

of wisitation interference with parent-child contact if he the person knowingly or purposely prevents,

obstructs, or frustrates the wisitation rights of a another person entitled to wisitatien parent-child contact

under an existing court order.
{2} A person convicted of the coffense of wvisitation interference with parent-child contact shall be
fined an amount not to exceed $500 or be imprisoned in the county jail for a term not to exceed 5 days,

or both.”

Section 36. Section 45-5-632, MCA, is amended to read:

"45-5-632. Aggravated visitation interference with parent-child contact. {1} A person who

commits the offense of wisitatien interference with parent-child contact by changing the residence of the

minor child everwhem-he-has-legal-eustedy to another state without giving written notice as required in
40-4-217,unless the notice reguirement has been precluded under [section 193], or without written consent
of the person entitled to wisitatien parent-child contact pursuant to an existing court crder commits the

offense of aggravated visitatien interference with parent-child contact.
(2) Apersonconvicted of the offense of aggravated visitatien interference with parent-child contact
shall be fined an amount not to exceed $1,000 or be imprisoned in the state prison for a term not to exceed

18 months, or both.”

Section 37. Section 45-5-633, MCA, is amended to read:

"45-5-633. Defenses to visitation interference with parent-child contact and aggravated visitation
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interference with parent-child contact. {1) A person does not commit the offense of wsitatier interference

with parent-child contact or aggravated wisitatien interference with parent-child contact if ke the person

acts:

{a) with the consent of the person entitled to wvisitatien parent-child contact;

{b) under an existing court order; or
{c} with reasonable cause.

(2} Return of the child prierte before arrest is a defense only with respect to the first commission

of wisitation interference with parent-child contact or aggravated wisitatien interference with parent-child

NEW SECTION. Section 38. Repealer. Sections 40-4-222, 40-4-223, 40-4-224, 40-6-222,

40-6-223, 40-6-224, and 40-68-231, MCA, are repealed.

NEW SECTION. Section 39. Codification instruction. {1) [Sections 18 and 19] are intended to be
codified as an integral part of Title 40, chapter 4, part 2, and the provisions of Title 40, chapter 4, part 2,
apply to [sections 18 and 19].

{2) [Section 34] is intended to be codified as an integral part of Title 45, chapter 5, part 6, and the

provisions of Title 45, chapter 5, part 6, apply to [section 34}.

NEW SECTION. Section 40. Saving clause. [This act] does not affect rights and duties that

matured, penalties that were incurred, or proceedings that were begun before October 1, 1997.

NEW SECTION. Section 41. Severability. If a part of [this act] is invalid, all valid parts that are

severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its

applications, the part remains in effect in all valid applications that are severable from the invalid

applications.

NEW SECTION. Section 42. Applicability. [This act] applies to proceedings begun after October
1, 1897.

-END-
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STATE QOF MONTANA - FISCAL NOTE

Fiscal Note for HB(Q231, as introduced

DESCRIPTICN QOF PROPQOSED LEGIS ION:

An act generally revising domestic relations statutes regarding the custcdy and visitation
of children invelved in a marriage dissclution; revising applicable terminology; requiring
adoption of a final parenting plan that includes specific provisions in the best interests
of the child, an option for dispute resclution or mediation except in cases of proven child
or spousal abuse, and an option for periodic review of the parenting plan.

ASSUMPTIONS:

L. If the adoption of a final parenting plan replaces any elements of an interim parenting
plan, including any child support provisions in that interim parenting plan, then any
amount due under the interim parenting plan becomes null and veoid. This will require
the return of funds cecllected under the interim plan on cases the Child Support
Enforcement Division (CSED) services.

2. It is unknown how many CSED cases.this will impact, but it is anticipated it will have
a mincr negative effect on CSED collections. For purposes of this fiscal note, assume
that the department will absorb any impact within existing resources.

FISCAL IMPACT:

None.

Rase :ﬁu« [-14-97

DAVE LEWIS, BUDGET DIRECTOR DATE BEVERLY BARNHART, PRIMARY SPONSOR DATE
Office of Budget and Program Planning

Fiscal Note for HRO0231, as introduced
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HOUSE BILL NO. 231
INTRODUCED BY BARNHART, BROOKE, ECK, WATERMAN, DOWELL, COCCHIARELLA, SANDS,
WYATT, KOTTEL, HALLIGAN, HARGROVE, BURNETT

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING DOMESTIC RELATIONS STATUTES
REGARDING THE CUSTODY AND VISITATION OF CHILDREN INVOLVED IN A MARRIAGE DISSOLUTION;
REVISING APPLICABLE TERMINOLOGY; REQUIRING ADOPTION OF A FINAL PARENTING PLAN THAT
INCLUDES SPECIFIC PROVISIONS IN THE BEST INTERESTS OF THE CRHILD, AN OPTION FOR DISPUTE
RESOLUTION OR MEDIATION EXCEPT IN CASES OF PROVEN CHILD OR SPOUSAL ABUSE, AND AN
OPTION FOR PERIODIC REVIEW OF THE PARENTING PLAN; ALLOWING ADOPTION OF AN INTERIM
PARENTING PLAN DURING THE TIME DISSOLUTION PROCEEDINGS ARE PENDING; REQUIRING
DESIGNATION OF ONE PARENT AS CUSTODIAN FOR APPLICABILITY OF FEDERAL OR STATE LAWS;
REQUIRING THAT PARENTS RECEIVE INFORMATION REGARDING PARENTAL RESPONSIBILITY AND
CONTACT WITH THE CHILD IN DISPUTED CASES; ALLOWING THE TRIAL COURT TO DETERMINE THE
APPROPRIATE LEVEL OF EVALUATION NECESSARY TO ESTABLISH PARENTING ARRANGEMENTS;
PROVIDING A FEE FOR FILING A PETITION FOR CONTESTED AMENDMENT OF A PARENTING PLAN TO
DEFRAY THE COSTS OF IMPLEMENTING THE GoURTORBERED COURT-SANCTIONED EDUCATIONAL

PROGRAM ON THE EFFECTS OF DIVORCE ON CHILDREN IN DISPUTED CASES AND THE CQST OF
PARENTING EDUCATION WHEN QRDERED FOR THE INVESTIGATION AND PREPARATION OF A REPORT
CONCERNING PARENTING ARRANGEMENTS; REVISING APPROPRIATE TERMINCLOGY IN GRANDPARENT
VISITATION STATUTES AND APPLICABLE CRIMINAL STATUTES; AMENDING SECTIONS 25-1-201,
40-1-105,40-1-213,40-1-402,40-4-103, 40-4-104, 40-4-105, 40-4-109,40-4-110,40-4-123,40-4-201,
40-4-204,40-4-205,40-4-211,40-4-212,40-4-213,40-4-214,40-4-215,40-4-216,40-4-217,40-4-219,
40-4-220,40-4-221,40-4-225,40-4-226,40-4-302,40-4-307,40-6-211,40-6-221,40-9-101, 40-9-102,
45-5-304, 45-5-631, 45-5-632, AND 45-5-633, MCA; REPEALING SECTIONS 40-4-222, 40-4-223,
40-4-224, 40-6-222, 40-6-223, 40-6-224, AND 40-6-231, MCA; AND PROVIDING AN APPLICABILITY

DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
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Section 1. Section 25-1-201, MCA, is amended to read:

"25-1-201. Fees of clerk of district court. (1) The clerk of the district court shall collect the
following fees:

{a) at the commencement of each action or proceeding, except a petition for dissotution of
marriage, from the plaintiff or petitioner, $80; for filing a complaint in intervention, from the intervenor,
$80; for filing a petition for dissolution of marriage, a fee of $120; anrd for filing a petition for legal

separation, a fee of $120; and for filing a petition for a contested amendment of a final parenting plan, a

fee of $120;

{b) from each defendant or respondent, on appearance, $60;

{c}) on the entry of judgment, from the prevailing party, $45;

(d) for preparing copies of papers on file in the clerk’s office, 50 cents per page for the first five
pages of each file, per request, and 25 cents per additional page;

e} for each certificate, with seal, $2;

{f) for oath and jurat, with seal, $1;

{g) for search of court records, 50 cents for each year searched, not to exceed a total of $25;

{h) for filing and docketing a transcript of judgment or transcript of the docket from all other courts,
the fee for entry of judgment provided for in subsection (1)(c};

(i} for issuing an execution or order of sale on a fareclosure of a lien, $5;

(j} for transmission of records or files or transfer of a case to another court, $5;

(k) for filing and entering papers received by transfer from other courts, $10;

{1} for issuing a marriage license, $30;

(m) on the filing of an application for informal, formal, or supervised probate or for the appointment
of a personal representative or the filing of a petition for the appointment of a guardian or conservator, from
the applicant or petitioner, $70, which includes the fee for filing a will for probate:

(n} on the filing of the items required in 72-4-303 by a domiciliary foreign persenal regresentative
of the estate of a nonresident decedent, $565;

(o) for filing a declaration of marriage without solemnization, $30;

{(p) for filing @ motion for substitution of a judge, $100.

{2) Except as provided in subsections {3) through 8+ (3), 32% of all fees collected by the clerk ot

the district court must be deposited in and credited to the district court fund. If no district court fund exists,
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that portion of the fees must he deposited in the general fund for district court operations. The remaining
portion of the fees must be remitted to the state to be deposited as provided in 19-5-404.

{31 In the case of a fee collected for issuing a marriage license or filing a declaration of marriage
without solemnization, $14 must be deposited in and credited to the state general fund, $6.40 must be
deposited in and credited to the county general fund, and $9.60 must be remitted to the state to be
deposited as provided in 19-5-404.

{4y Of the fee for filing a petition for dissolution of marriage or legal separation, $40 must be
deposited in the state general fund, $35 must be remitted to the state to be deposited as provided in
19-5-404, $5 must be deposited in the children’s trust fund account established by 41-3-702, and $20
must be deposited in and credited to the district court fund. If no district court fund exists, the $20 must
be deposited in the generai fund for district court operations.

{5} (a) Before the percentages contained in subsection (2) are applied and the fees deposited in the
district court fund or the county general fund or remitted to the state, the clerk of the district court shall
deduct from the following fees the amounts indicated:

{iy at the commencement of each action or proceeding and for filing a complaint in intervention as
provided in subsection (1)(a}, $35;

(iiy from each defendant or respondent, on appearance, as provided in subsection (1){b}, $25;

(iii} on the entry of judgment as provided in subsection (1){c), $15; and

{iv} from the applicant or petitioner, on the filing of an apoplication for probate or for the appaintment
of a personal representative or on the filing of a petition for appointment of a guardian or conservator, as
provided in subsection (1)(m}, $15.

{b) The clerk of the district court shall deposit the money deducted in subsection (5)(a) in the
county general fund for district court operations uniess the county has a district court fund. If the county
has a district court fund, the money must be deposited in that fund.

(6} The fee for filing a motion for substitution of a judge as provided in subsection {1}(p} must be
remitted to the state to be deposited as provided in 19-5-404,

{7) Fees collected under subsections (1)(d) through {1)(i) must be deposited in the district court
fund. If no district court fund exists, fees must be deposited in the general fund for district court operations.

{8) The clerk of the district court shall remit ta the credit of the state general fund $20 of each fee

collected under the provisions of subsections (1}{a) through (1}{c}, (1){m), and (1}{n) to fund a portion of
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judicial salaries.

{9) The fee for filing a petition for a contested amendment of a parenting plan must be remitted by

the clerk of the district court to the credit of the district court to defray the costs of the eourtsponsored

COURT-SANCTIONED educational program concerning_the effects of dissolution of marriage on children,

as required in 40-4-226, and to defray the expense of education when ordered for the investigation and

preparation of a report concerning parenting arrangements, as provided in 40-4-215(2)(a}.”

Section 2. Section 40-1-105, MCA, is amended to read:

"40-1-105. Application of the Montana Rules of Civil Procedure. {1} Except for proceedings
eeming under the Uniform Child Custody Jurisdiction Act, the Montana Rules of Civil Procedure apply to
all proceedings under this chapter, except as otherwise provided in this chapter.

(2} A proceeding for declaration of invalidity of marriage shal must be entitled, "In re the Marriage
of .......... and ... . A eustedy parenting or support proceeding shal must be entitled, "In re the
{eustedy} (parenting) (support) of ........

(3) The initial pleading in all proceedings under this chapter skalt must be denominated a petition.
A responsive pleading shal must be denominated a response. Other pleadings, and all pleadings in other

matters under this chapter, shall must be denominated as provided in the Mantana Rules of Civil Procedure.

(4) In this chapter, "decree” includes "judgment”.”

Section 3. Section 40-1-213, MCA, is amended to read:

"40-1-213. Judicial approval. (1) The district court may order the clerk of the district court to
issue a marriage license and a marriage certificate form to a party aged 16 or 17 years of age who has no
parent capable of consenting to his the party’s marriage or has the consent of both parents or of the parent

having the actual care, eustedy parenting authority, and control to kis the party’s marriage, if capable of

giving consent, or of ks the party’s guardian. The court must require both parties to participate in a period
of marriage counseling involving at least two separate counseling sessions not less than 10 days apart with
a designated counselor as a condition of the order for issuance of a marriage license and a marriage
certificate form under this section.

(2) A marriage license and a marriage certificate form may be issued under this section only if the

court finds that the underaged party is capable of assuming the responsibilities of marriage and the marriage
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will serve bis the party's best interest interests. Pregnancy alone does not establish that the best irterest
interests of the party will be served.
(3] Thedistrict court shall authorize performance of amarriage by proxy upon the showing required

by the provisions on solemnization.”

Section 4. Section 40-1-402, MCA, is amended to read:

"40-1-402. Declaration of invalidity. (1) The district court shall enter its decree declaring the
invalidity of a marriage entered into under the following circumstances:

(a) a party lacked capacity to consent to the marriage at the time that the marriage was entered
into, either because of mental incapacity or infirmity or because of the influence of alcohol, drugs, or other
incapacitating substances, or a party was induced to enter into a marriage by force or duress or by fraud
involving the essentials of marriage;

(b} a party lacks the physical capacity to consummate the marriage by sexual intercourse, and at
the time that the marriage was entered intp, the other party did not know of the incapacity;

{c] a party was under the-age-af 16 years of age or was aged 16 or 17 years of age and did not
have the consent of the party’'s parents or guardian or judicial approval; or

(d) the marriage is prohibited.

{2) A declaration of invalidity under subsections {1)(a) through (1}{c) may be sought by any of the
following persons and must be commenced within the times specified, but irre-evert-may a declaration
of invalidity may not be sought after the death of either party to the marriage:

{a) for lack of capacity to consent because of mental incapacity or infirmity, no later than 1 year
after the petitioner obtained knowledge of the described condition;

{by for lack of capacity to consent because of the influence of alcehol, drugs, or other
incapacitating substances, no later than 1 year after the petitioner obtained knowledge of the described
condition;

{c} for lack of capacity to consent because of force, duress, or fraud, no later than 2 years after
the petitioner obtained knowledge of the described condition:

(d) for the reason set forth in subsection {1}{b), by either party, no later than 4 years after the

" petitioner obtained knowledge of the described condition;

{e} for the reason set forth in subsection {1}(c}, by the underaged party or the party's parent or
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guardian, prierte before the time that the undera.ged party reaches the age at which the party could have
married without satisfying the omitted requirement.

{3} A declaration of invalidity for the reason set forth in subséction (1)(d} may be sought by either
party, the legal spouse in case of a bigamous marriage, the county attorney, or a child of either party, at
any time prerte hefore the death of one of the parties.

{4) Children born of a marriage declared invalid are {egitimate.

{5} Unless the court finds, after a consideration of all relevant circumstances, including the effect
of a retroactive decree on third parties, that the interests of justice would be served by making the decree
not retroactive, it shall declare the marriage invalid as of the date of the marriage. The provisions of chapter
4 relating to property rights of the spouses, maintenance, support, and eustedy parenting of children on
dissolution of marriage are applicable to nonretroactive decrees of invalidity.

{6} The clerk of the court shall give natice o‘f the entry of a decree declaring the invalidity of a
marriage:

(a) if the marriage is registered in this state, to the clerk of the district court of the county where
the marriage is registered, who shall enter the fact of invalidity in the ook in which the marriage license
and certificate are recorded; or

(b} if the marriage is registered in anather jurisdiction, to the appropriate official of that jurisdiction,

with the request that the official enter the fact of invalidity in the appropriate record.”

Section 5. Section 40-4-103, MCA, is amended to read:

"40-4-103. Application of the Montana Rules of Civil Procedure. (1) Except for proceedings
coming under the Uniform Child Custody Jurisdiction Act, the Montana Rules of Civil Procedure apply to
all proceedings under this chapter, except as otherwise provided in this chapter.

(2) A proceeding for dissolution of marriage or legal separation shal must be entitled, "In re the
Marriage of .......... and ... ". A eustedy parenting or support proceeding shall must be entitled, “In
re the {eustedy} (parenting) (support) of ........

{3) The initial pleading in all proceedings under this chapter shaH must be denominated a petitian.
A responsive pleading shaH must be denominated a response. Other pleadings, and all pleadings in other
matters under this chapter, shall must be denominated as provided in the Montana Rules of Civil Procedure.

{4} In this chapter, "decree" includes "judgment”.
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(b} A decree of dissolution or of legal separation, if made, skall may not be awarded to one of the
parties but shal must provide that it affects the status previously existing between the parties in the

manner decreed.”

Section 6. Section 40-4-104, MCA, is amended to read:

"40-4-104. Dissolution of marriage -- legal separation. (1) The district court shall enter a decree
of dissolution of marriage if:

(a) the court finds that one of the parties, at the time the action was commenced, was domiciied
in this state or was stationed in this state while a member of the armed services and that the domiciie or
military presence has been maintained for 90 days mext preceding the making of the findings;

{b} the court finds that the marriage is irretrievably broken, which findings shal must be supported
by evidence:

(i) that the parties have lived separate and apart for a period of more than 180 days rext praceding
the commencement of this proceeding; or

(it} that there is serious marital discord whieh that adversely affects the attitude of cne or both of
the parties towards the marriage;

(c} the courtfinds that the conciliation provisions of the Montana Conciliation Law and of 40-4-107
either do not apply or have been met; and

(d) tothe extent it has jurisdiction to do so, the court has considered, approved, or made provision
for ehild-eustedy parenting, the support of any child entitled to support, the maintenance of either spouse,
and the disposition of property.

{2) If a party requests a decree of legal separation rather than a decree of dissolution of marriage,

the court shall grant the decree in that form unless the other party objects."

Section 7. Section 40-4-105, MCA, is amended to read:

"40-4-105. Procedure -- commencement -- pleadings -- abolition of existing defenses, {1} The
verified petition in a proceeding for dissolution of marriage or legal separation shall must allege that the
marriage is irretrievably broken and shal must set forth:

(a) the age, occupation, and residence of each party and his the party’s length of residence in this
state;
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(b} the date of the marriage and the place at which it was registered,

(c) that the jurisdictional requirements of 40-4-104 exist and that the marriage is irretrievably
broken in that either:

(i} the parties have lived separate and apart for a period of more than 180 days rext preceding the
commencement of this proceeding; or

(i) there is serious marital discord whieh that adversely affects the attitude of one or both of the
parties towards the marriage, and there is nc reasonable prospect of reconciliation;

{d) the names, ages, and addresses of all living children of the marriage and whether the wife is
pregnant;

(e) any arrangements as to support—eustody—and-wisitation of the children and maintenance of a
spouse; and

(f) a proposed parenting plan, if applicable; and

(g) the relief sought.

{2} Either or both parties to the marriage may initiate the praoceeding.

(3} if a proceeding is commenced by one of the parties, the other party must be served in the
manner provided by the Montana Rules of Civil Procedure and may within 20 days after the date of service
file a verified response. Ne A decree may not be entered until 20 days after the date of service.

{4) Previously existing defenses to divorce and legal separation, including but not limited to
condonation, connivance, collusion, recrimination, insanity, and lapse of time, are abolished.

(5) The court may join additional parties proper for the exercise of its authority to implement this

chapter.”

Section 8. Section 40-4-109, MCA, is amended to read:
"40-4-109. Independence of pravisions of decree or temporary order. If a party fails to comply
with a provision of a decree or temporary order or injunction, the obligation of the other party to make

payments for support or maintenance or to permit wsitation parental contact with the child is not suspended

but ke the party may move the court to grant an appropriate order.”

SECTION 9. SECTION 40-4-110, MCA, IS AMENDED TO READ:

"40-4-110. Costs -- atterney’s professional fees. (1) The court from time to time, after considering
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the financial resources of both parties, may order a party 1o pay a reasonable amount for the cost to the
other party of maintaining or defending any proceeding under chapters 1 and 4 ef—this—title and for

atterrey—s professional fees, including sums for legal and professional services rendered and costs incurred

prior to the commencement of the proceeding or after entry of judgment. The court may order that the

amount be paid directly to the atterney professional, who may enforce the order in kis the professional’s

name.

{2) The purpose of this section is to ensure that both parties have tamélv and equitable access to

marital financial resources for costs incurred before, during, and after a proceeding under chapters 1 and

Section 10. Section 40-4-123, MCA, is amended to read:

"40-4-123. Jurisdiction and venue. {1} District courts, municipal courts, justices’ courts, and city
courts have concurrent jurisdiction to hear and issue orders under 40-4-121.

(2) The municipal judge, justice of the peace, or city court judge shail on motion suspend all further
proceedings in the action and certify the pleading and any orders to the clerk of the district court of the
county where the action was begun if an action for declaration of invalidity of a marriage, legal separation,
or dissolution of marriage or for ehild-eustedy parenting is pending between the parties. From the time of
the certification of the pleadings and any orders to the clerk, the district court has the same jurisdiction over
the action as if it had been commenced in district court. -

(3) An action brought under 40-4-121 may be tried in the county in which either party resides or
in which the physical abuse was committed.

(4) The right to petition for relief may not be denied because the plaintiff has vacated the residence

or househoid to avoid abuse.”

Section 11. Section 40-4-201, MCA, is amended to read:

"40-4-201. Separation agreement. (1) To promote amicable settlement of disputes between parties
to a marriage attendant upon their separation or the dissoiution of their marriage, the parties may enter into
a written separation agreement containing provisions for disposition of any property owned by either of

them, maintenance of either of them, and support, edstegy parenting, and wsHeten-eof parental contact

with their children. In cases in which chiidren_are inveolved, the separation agreement st MAY contain
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a parenting plan as required in {section 38 20].

{2) In a proceeding for dissolution of marriage or for fegal separation, the terms ot the separation

agreement, except those providing far the support, eustedy parenting, and wisHausa-of parental contact

with children, are binding upon the court unless it finds, after considering the economic circumstances of
the parties and any other relevant evidence produced by the parties, on their own motion ar on request of
the court, that the separation agreement is unconscionable.

(3) If the court finds the separation agreement unconscionable, it may reguest that the parties te
submit & revised separation agreement or it may make orders for the disposition of property, maintenance,
and support,

{4) If the court finds that the separation agreement is nat unconscionable as to disposition of
property or maintenance and not unsatisfactory as to support:

{(a} unless the separation agreement provides to‘the contrary, its terms shaH must be set forth in
the decree of dissolution or legal separation and the parties shalk-be ordered to perform them; or

(b) if the separation agreement provides that its terms shal may not be set forth in the decree, the
decree shal must identify the separation agreement and state that the court has found the terms not
unconscionable.

() Terms of the agreement set forth in the decree are enfarceable by all remedies available for
enforcement of a judgment, including contempt, and are enforceable as contract terms,

(6) Except for terms concerning the support, eustedy parenting, or wis#atienef parental contact
with the children, the decree may expressly preclude or limit modification of terms set torth in the decree
it provided for in the separation agreement se-prevides. Otherwise, terms of a separation agreement set

forth in the decree are automatically modified by modification of the decree.”

Section 12. Section 40-4-204, MCA, is amended to read:

"40-4-204. Child support -- orders to address health insurance -- withholding of child support. (1)
fn a proceeding for dissolution of marriage, legal separation, maintenance, or child support, the court shall
order either or both parents owing a duty of support to a child to pay an amount reasonable or necessary
for the child’s support, without regard to marital misconduct. .

{2) The court shall consider all relevant factors, inciuding:

{a) the financial resources of the child;
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{b} the financial resources of the sustedial parent parents;

{c) the standard of living that the child would have enjoyed had the marriage not been dissolved;

{d} the physical and emotional condition of the child and the child's educational and medical needs:

{e) the-Hrancialreseureesand-needs-of-the-ronrcustodial-parent

} the age of the child;

tgHf} the cost of day care for the child;

HHa) any swstedyarrargement parenting ptan that is ordered or decided upon; and

#+h) the needs of any person, other than the child, whom either parent is legally obligated ta
support.

{3) (a) Whenever a court issues or modifies an order concerning child support, the court shall
determine the child support obligation by applying the standards in this section and the uniform child
support guidelines adopted by the department of public health and human services pursuant to 40-5-209,
The guidelines must be used in all cases, including cases in which the order is entered upon the default of
a party and those in which the parties have entered into an agreement regarding the support amount. A
verified representation of the defauiting parent’s income, based on the best information avaitable, may be
used when a parent fails to provide financial information for use in applying the guidelines. The amount
determined under the guidelines is presumed to be an adequate and reasonable support award, unless the
court finds by clear and convincing evidence that the application of the standards and guidelines is unjust
to the child or to any of the parties or that it is inappropriate in that particular case.

(b} If the court finds that the guideline amount is unjust or inappropriate in a particular case, it shall
state its reasons for that finding. Similar reasons must also be stated in a case in which the parties have
agreed to a support amount that varies from the guideline amount. Findings that rebut and vary the
guideline amount must include a statement of the amount of support that would have ordinarily been
ordered under the guidelines.

(c) If the court does not order a parent owing a duty of support to a child to pay any amount for
the child’s support, the court shail state its reasons for not ordering child support.

(4} Each temporary or final district court judgment, decree, or order establishing a child support
obligation under this title and each modification of a final order for child support must include a medical
support order as provided for in Title 40, chapter 5, part 8.

(5) {a) Unless the court makes a written exception under 40-5-315 or 40-5-411 and the exception
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is included in the support order, & support obligation estaolished by judgment, decree, or order under this
section, whether temporary or final, and each modification of an existing support obligation under 40-4-208
must be enforced by immediate or delinquency income withholding, or both, under Title 40, chapter b, part
3 or 4. A support order that omits the written exceptions provided in 40-5-315 or 40-5-411 or that provides
for a payment arrangement inconsistent with this section is nevertheless subject to withholding for the
payment of support without need for an amendment to the support order or for any further action by the
court.

{h} If an ohligor is exempt from immediate income withholding, the district court judgment or order
must inctude a warning statement that if the obligor is delinguent in the payment of support, the obligor’s
income may be subject to income withholding procedures under Title 40, chapter 5, part 3 or 4. Failure to
include a warning statement in a judgment or order does not preclude the use of withholding procedures.

{c} If asupportorder subject to income withholding is expressed in terms of a monthly obligation,
the order may be annualized and withheld on a weekly or biweekly basis, corresponding to the obligor’s
regular pay period. When an order is annualized and withheld on a weekly or biweekly basis under this
section, the support withheld from the obligor may be retained by the obligee when it exceeds the obligor's
monthly support obligation if the excess suppart is a result of annualized withhelding.

{6) For the purposes of income withhelding under subsection {5}, each district court judgment,
decree, or order that establishes or modifies a child support obligation must include a provision requiring
the parent obligated to pay support to inform the court and, if the department of public health and human
services is providing services under Title IV-D of the Social Security Act for the enforcement of the
judgment, decree, or order, the department, of the following:

(a) the name and address of the parent’s current employer;

(b} whether the parent has access to heaith insurance through an employer or other group; and

{c) if insurance coverage is available, the health insurance policy information.

{7) Each district court judgment, decree, or order establishing a final child support obligation under
this part and each modification of a final order for child suppart must contain a statement that the order
is subject to review and modification by the department of public health and human services upon the
request of the department or a party under 40-5-271 through 40-5-273 when the department is providing
services under Title IV-D of the Social Security Act for the enforcement of the order.

{8) (a) A district court judgment, decree, or order that establishes or modifies a child support
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obligation must include a provision requiring the child support OBLIGATION to be paid, WITHOQUT NEED

FOR FURTHER COURT ORDER:

) TO THE PERSON WITH WHOM THE CHILD RESIDES BY LEGAL ORDER;

() IF THE PERSON WITH WHOM THE CHILD LEGALLY RESIDES VOLUNTARILY OR

INVOLUNTARILY RELINQUISHES PHYSICAL CARE AND CONTROL OF THE CHILD TQO ANOTHER PERSON

ORGANIZATION, OR AGENCY, TO THE PERSON, ORGANIZATION, OR AGENCY TO WHOM PHYSICAL

CUSTODY HAS BEEN RELINQUISHED;

(11} IF ANY OTHER PERSON, ORGANIZATION, OR AGENCY IS ENTITLED BY LAW, ASSIGNMENT,

QR SIMILAR REASON TO RECEIVE OR COLLECT THE CHILD SUPPORT OBLIGATION, TO THE PERSON,

ORGANIZATION, OR AGENCY HAVING THE RIGHT TO RECEIVE OR COLLECT THE PAYMENT; OR

{IV} TO THE COURT FOR THE BENEFIT OF THE MINOR CHILD te:

{b) A judgment, decree, or order that omits the provision required by subsection (8){a) is subject

to the requirements of subsection (B){a) without need for an amendment to the judgment, decree, or order

or for any further action by the court.”

Section 13. Section 40-4-20%, MCA, is amended to read:

"40-4-205. Representation-of-ehild Guardian ad litem. {1) The court may appoint a guardian ad

litern to represent the interests of a minor dependent child with respect to the child’s support, eustedy

parenting, and wsitattier parental contact. The guardian ad litem may be an attorney. The county attorney,

a deputy county attorney, if any, or the department of public health and human services or any of its staff
may not be appointed for this purpose.

(2} The guardian ad litem has the following general duties:
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(a) to conduct investigations that the guardian ad litem considers necessary to ascertain the facts

refated to the child’s support, edstedy parenting, and wsiatien parental contact;

b) to interview or observe the child who is the subject of the proceeding;
{c}) to make written reports to the court concerning the child’s support, sustegy parenting, and

wisiaton parental contact;

{d) to appear and participate in ail proceedings to the degree necessary to adequately represent
the child and make recommendations to the court concerning the child’s support, eestedy parenting, and

wsiates parental contact; and

{e) to perform other duties as directed by the court.

{3) The guardian ad litem has access 1o court, medical, psychological, law enforcement, sccial
services, and school records pertaining to the child and the child’s siblings and parents or eustedians
caretakers.

(4} The court shall enter an order for costs and fees in favor of the child’s guardian ad litem. The
order must be made against either or both parents, except that if the responsible party is indigent, the costs

must be waived.”

Section 14. Section 40-4-211, MCA, is amended to read:

"40-4-211. Child-eustedyjurisdietion Jurisdiction -- commencement of parenting proceedings. (1)
A court of this state competent to decide ehildeustedy parenting matters has jurisdiction to make a child
custady parenting avtherity determination by initial or medifieation amended decree if:

(a) this state:

(i} is the home state of the child at the time of commencement of the proceedings; or

(i} had been the child’s home state within 6 months before commencement of the proceeding
proceedings and the child is absent from this state because of his the child's removal or retention by a any
person elaiming-his-custodyerfor-othaer+easen and a parent or persan acting as parent continues to live
in this state; or

{b) itis in the best interest of the child that a court of this state assume jurisdiction because:

{i) the child and his the parents or the child and at least one contestant have a significant
connection with this state; and

(i} there is available in this state substantiai evidence concerning the child’s present or future care,
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protection, training, and personal relationships; or

(c) the child is physically present in this state and:

(i} has been abandoned; or

(i) it is necessary in an emergency to protect ki the child because he the child has been subjected
to or threatened with mistreatment or abuse or is neglected or dependent; or

{d} (i) noother state has jurisdiction under prerequisites substantially in accordance with subsection
(1)(a), (1¥{b}, or (1){c) or ancther state has declined to exercise jurisdiction on the ground that this state

is the more appropriate forum to determine eustedy-ef parenting autherity-over OF the child; and

(i it 15 in Ais the child’s best interest that the court assume jurisdiction.
{2) Except under subsections (1)(c) and (1)(d}, physical presence in this state of the child or of the
child and one of the contestants is not alone sufficient to confer jurisdiction on a court of this state to make

a child-eustedy parenting agtherty determination.

{3} Physical presence of the child, while desirable, is not a prerequisite for jurisdiction to determine

his—eustedy parenting agtherty OF THE CHILD.

(4] A ehild-eustody parenting plan proceeding is commenced in the district court:
(a} by a parent, by filing a petition:
{i) for dissolution aor legal separation; or

(i} for eustedy-of the-ebiléd parenting authesty in the county in which ke the child is permanently

resident or found; or
{b) by a person other than a parent, by filing a petition for eustedy-efthe-child parenting agthesty
in the county in which ke the child is permanently resident or found, but only if ke the child is not inthe

physteateustedy—of physically residing with one of kis the child’s parents.

(b) Notice of a ehild—eustedy parenting proceeding sha#t must be given to the child's parent,

guardian, eustodian caretaker, those persons kavirg-physiealeustedy-of with whom the child is physically

residing, and all other contestants, who may appear, be heard, and file a responsive pleading. The court,

upon a showing of good cause, may permit intervention of other interested parties.”

Section 15. Section 40-4-212, MCA, is amended to read:

"40-4-212. Best interest-interests INTEREST of child. {1) The court shall determine eustedy the

parenting plan in accordance with the best nterestinterests INTEREST of the child. The court shall consider
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all relevant parenting factors, ineldding WHICH MAY INCLUDE but ARE not limited to:

{a} the wishes of the child’s parent or parents as—to-custedy,;

ib) the wishes of the child aste—aeustedian;

{c) the interaction and interrelationship of the child with the child's parent or parents and siblings
and with any other person who may significantly affeet affects the child’'s best interest;

{d) the child’s adjustment to home, school, and community;

{e) the mental and physical health of all individuals involved;

{f) physical abuse or threat of physical abuse by one parent against the other parent or the child;

{g) chemical dependency, as defined in 53-24-103, or chemical abuse on the part of either parent;

(h) continuity and stability of care;

(i} developmental needs of the c¢hild;

(i) whether a parent has knowingly failed to pay birth-related costs that the parent is able to pay,

which is considered to be not in the child’s best interests;

(k) whether a parent has knowingly failed to financially support a child that the parent is able to

support, which is considered tg be not in the child’s best interests;

{I} whether the child has frequent and continuing contact with both parents, which is considered

to be in the child’s best interests unless the court determines, after a hearing, that contact with a parent

would be detrimental to the child’s best interests. In making that determination, the court shall consider

evidence of physical abuse or threat of physical abuse by one parent against the other parent or the child,

including but not limited to whether a parent or other person residing in that parent’s household has been

convicted of any of the crimes enumerated in 40-4-219(8)(b).

{m) adverse effects on the child resulting from continuous and vexatious parenting plan amendment

{2) A de facto eastedy parenting arrangement, in the absence of a prior eustedy parenting decree,
does not require the child’s parent or parents to prove the factors set forth in 40-4-219.

(3) The following are rebuttable presumptions and apply unless contrary to the bestinterest of the

child:
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b} A eustedy parenting plan action brought by a parent within 6 months after a child support
action against that parent is vexatious.

(b) A motion to amend a final parenting plan pursuant 1o 40-4-219 is vexatious if a parent secks

to amend a final parenting plan without making a good faith effort to comply with the provisions of the

parenting plan or with dispute resolution provisions of the final parenting plan.

Section 16. Section 40-4-213, MCA, is amended to read:

"40-4-213. Temperary-orders Interim parenting plan. (1) A party to a eustedy parenting proceeding

may move for e-temporary sustedy—-oraer an interim parenting plan. The motion must be supported by an
affidavit as provided in 40-4-220(1). The court may award temperary-—castedy adopt an interim parenting

plan under the standards of 40-4-212 after a hearing or under the standards of 40-4-212 and 40-4-220(2)
before a hearing. |f there is no objection, the court may act solely on the basis of the affidavits.
{2} If a proceeding for dissolution of marriage or legai separation is dismissed, any temporary

eustedy—order interim parenting plan is vacated unless a parent erthe-chié's eustedianr moves that the

proceeding continue as a eustody parenting proceeding and the court finds, after a hearing, that the

circumstances of the parents and the best interest interests of the child require that a edstedy-—decree

parenting plan be issued adopted. A CHILD SUPPORT DELINQUENCY EXISTING AT THE TIME THAT AN
INTERIM PARENTING PLAN IS VACATED REMAINS A JUDGMENT SUBJECT TO COLLECTION.

{3) |f a eustedy parenting proceeding commenced in the absence of a petition for dissolution of

marriage or legal separation is dismissed, any tempeoraty-edstody-order interim parenting plan is vacated.

A CHILD SUPPORT DELINQUENCY EXISTING AT THE TIME THAT AN INTERIM PARENTING PLAN IS

VACATED REMAINS A JUDGMENT SUBJECT TO COLLECTION.

(4) Adoption of a final parenting plan under [section 38 20] vacates any interim parenting plan

adopted under this section. A CHILD SUPPORT DELINQUENCY EXISTING AT THE TIME THAT AN INTER!M

PARENTING PLAN IS VACATED REMAINS A JUDGMENT SUBJECT TO COLLECTION."
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Section 17. Section 40-4-214, MCA, 1s amended to read:

"40-4-214. Interviews. (1) The court may interview the child in chambers to ascertain the child’s
wishes as to His eustedian rasidence and as—to-wisitation parental contact. The court may permit counsel
to be present at the interview. The court shall cause a record of the interview to be made and to be part
of the record in the case.

{2) The court may seek the advice of professional personnel, whether or not empioyed by the court
on & regular basis. The advice given shalt must be in writing and made available by the court to counsel

upon request. Counsel may examine as a witness any professional personnel consulted by the court.”

Section 18. Section 40-4-2156, MCA, is amended to read:

"40-4-215. Investigations and reports. (1} r-contested-custody-proceedings-andinotheredstody

proceedings+f if a parent or the-ehild's-eustediar a court-appointed third party requests, or if the court finds

that a parenting proceeding is contested, the court may order an investigation and report concerning

eustoedial parenting arrangements for the child. The investigator may be the child’s guardian ad litem or

other professional considered appropriate by the court. The department of public health and human services

may not be ordered to conduct the investigation or draft a report unless the parentorthe-ehild seustedian
person requesting the investigation is a recipient of aid—teo—familes—with—dependent—ehidren CASH
ASSISTANCE UNDERTHETEMPORARY ASSISTANCE FORNEEDY FAMILIES BLOCK GRANT, food stamps,

or public assistance and all reasonable options for payment of the investigation, if conducted by a perscn
not employed by the department, are exhausted. The department may consult with any investigator and
share information relavant to the child’s best interests. The cost of the investigation and report must be

paid according to the final order. The cost of the educational evaluation under subsection (2){a) must be

paid from the fees for filing petitions for contested amendment of a parenting plan, as provided in
25-1-201(9).

{2) The court shall determine, if appropriate, the level of evaluation necessary for adequate

investigation and preparation of the report, which may include one or more of the following:

{a) parenting education:

{b} mediation pursuant to 46-4-303 40-4-301;

{c} factfinding by the investigator; and

(d) psychological evaluation of the parties.
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£4{3) in preparing a report concerning a child, the investigator may consult any person who may
kave has infarmation about the child and the child’s potential eustedial parenting arrangements. Upon order
of the court, the investigator may refer the child to professional personnel for diagnosis. Fhe Except as

required for children 16 years of age or older, the investigator may consult with and obtain information from

medical, psychiatric, or other expert persons who have served the child in the past without obtaining the

consent of the parentorthe—ehid s—eustodian persons or entities authorized by law to grant or withhoid

access to the recards. The child’s consent must be obtained if the child has reached the age of 16 uniess

the court finds that the child lacks mental capacity to consent, If the requirements of subsection 34 (4} sre
fulfilled, the investigator’s report may be received in evidence at the hearing.
+31{4) The court shall mail the investigator’s report to counsel and to any party not represented by

counsel at least 10 days prior to the hearing. ¥he When consistent with state and tfederal law, the

investigator shall make available to counse! and to any party not represented by counsel the investigator’s
file of underlying data and reports, complete texts of diagnostic reports made to the investigator pursuant
to the provisions of subsection £ (3), and the names and addresses of all persons whom the investigator
has consulted. Any party to the proceeding may call the investigator and any person the investigator has
consulted for cross-examination. A party may not waive the right of cross-examination prior to the hearing.

The results of the investigation must be included in the court record and may, without objection, bc

sealed.”

NEW SECTION. Section 19. Final parenting plan -- purpose and objectives. The objectives of a

final parenting plan are to:

{1) protect the best interest of the child ef-a-marrage, consistent with 40-4-212;

{2) provide for the physical care of the child;

(3) maintain the child’s emotional stability and minimize the child’s exposure to parental canflict;

{4) provide for the child’s changing needs as the child grows and matures, in a way that minimizes
the need for future améndment to the final parenting plan;

{5} set forth the authority and responsibilities of each parent with respect to the child, consistent
with the criteria in {section 38 20]; and

{6} encourage the parents, when appropriate under [section 38 2Qj, to meet their responsibilities
to their minor children through agreements in the parenting plan rather than through judicial intervention.
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NEW SECTION. Section 20. Final parenting plan criteria. (1) In every dissolution proceeding,

proceeding for declaration of invalidity of marriage, parenting plan proceeding, or legal separation
proceeding that involves a child, each parent or both parents jointly shall submit to the court, in good farth,
a proposed final plan for parenting the child, which awsst MAY include the allocation of parenting functions.
A final parenting plan must be incorporated into any final decree or amended decree, including cases of
dissolution by default. As used in this section, parenting functions means those aspects of the parent-child
relationship in which the parent makes decisions and performs functions necessary for the care and growth

of the child, ireluding WHICH MAY INCLUDE:

{a) maintaining a loving, stable, consistent, and nurturing relationship with the child;

{b) attending to the daily needs of the child such as feeding, physical care, DEVELOPMENT, and

grooming, supervision, SPIRITUAL GROWTH AND DEVELOPMENT, health care, day care, and engaging in
other activities that are appropriate to the developmental level of the child and that are within the social
and economic circumstances of the particular family;

(c) attending to adequate education for the child, including remedial or other education essential

to the best irterests INTEREST of the child;

ENSURING THE INTERACTIONS AND iINTERRELATIONSHIP OF THE CHILD WITH THE CHILD'S PARENTS

AND SIBLINGS AND WITH ANY OTHER PERSON WHO SIGNIFICANTLY AFFECTS THE CHILD'S BEST

INTEREST; and

(e} exercising appropriate judgment regarding the child’s welfare, consistent with the child’s
developmental level and the family’s social and economic circumstances.

{2) Based on the best interest of the child, a final parenting plan rsst MAY include, at a minimum,
pravisions taor:

(a) designation of a parent as custodian of the child, solely for the purposes of all other state and
federal statutes that require a designation or determination of custody, but the designation may not affect
either parent’s rights and responsibilities under the parenting plan;

(b} designation of the legal residence of both parents and the child, except as provided in 40-4-217;

{c) aresidential schedule specifying the periods of time during which the child will r‘eside with each

parent, including provisions for holidays, birthdays of family members, vacations, and other speciat

gccaslions;
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(d) finances to provide for the child's needs; and

{e} any other factors affecting the physical and emotional heaith and well-being of the chiids;

tat-previsiens—or (F) periodic review of the parenting plan when requested by either parent or the
child or when circumstances arise that are foreseen by the parents as triggering a need for review, such
as attainment by the child of a certain age or if a change in the child’s residence is necessitated;

{6+ G) sanctions that will apply if a parent fails to follow the terms of the parenting plan, including
contempt of court;

{e}{H) allocation of parental decisionmaking authority regarding the child’s:

(i) education;

(i) retigious—wpbraging SPIRITUAL DEVELOPMENT; and
{iii} health care AND PHYSICAL GROWTH;

{&Hl) the method by which future disputes concerning the child will be resolved between the
parents, other than court action; and

{e}-otherprovisions—appheableto (J] the unigue circumstances of the child or the family situatior
that the parents agree will facilitate a meaningful, ongoing relationship between the child and parents.

(4) The court may in its discretion order the parties to participate in a dispute resolution process
to assist in resolving any conflicts between the parties regarding adoption of the parenting plan. The dispute
resolution process may include counseling or mediation by a specified person or agency, or court action.

(5) Each parent may make decisions regarding the day-to-day care and control of the chiid while
the child is residing with that parent, and—+egardiess—of-the-allocationoef-desisionmakingr-theparentirg
phan; either parent may make emergency decisions affecting the child’s safety or health. When mutual
decisionmaking is designated in the parenting plan but cannot be achieved regarding a particular issue, the
parents shall make a good faith effort to resolve the issue through any dispute resolution process provided
for in the final parenting plan.

(6) If a parent fails to comply with a provision of the parenting plan, the other parent’s obligations
under the parenting plan are not affected.

{7) THE COURT MAY ORDER THAT THE PARENTING PLAN BE SEALED IF PRIVACY OF THE PLAN

IS NECESSARY TO PROTECT THE BEST INTEREST OF THE CHILD.
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Section 21. Section 40-4-216, MCA, is amended to read:

"40-4-216. Hearings. (1) Gustedy Parenting plan proceedings shall receive prionty in being set for
hearing.

{2} The court may tax as costs the payment of necessary travel and other expenses incurred by
any person whose presence at the hearing the court éeemms considers necessary to determine the best
interest of the child.

{3) The court, without a jury, shall determine questions of law and fact. If it finds that a public
hearing may be detrimental to the child's best interest, the court may exclude the public from a custedy
parenting hearing but may admit any person who has a direct and legitimate interest in the particular case
or a legitimate educational or research interest in the work of the court.

(4) 1f the court finds it necessary that the record of any interview, report, investigation, or
testimony in a eastedy parenting proceeding be kept secret to protect the child's welfare, the court may

make an appropriate order sealing the record.”

Section 22. Section 40-4-217, MCA, is amended to read:
"40-4-217. Misitation Notice of intent to move. (1] A-parentwhe-isnot-granted-eustody efthe

{8} The A parent who intends to change residence shall, unless praecluded under [section 38 20],
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provide written notice regquired-by-subseetier-{4} 10 the other parent.

{2} If a parent’s change in residence will significantly affect the child's contact with the othear

parent, as-detnred-in40-4-21034Het notice must be served persconatly or given by certified mail not less

than 30 days before the proposed change in residence and must include a proposed revised residential

schedule. Proof of service must be filed with the court that isswedthe-eustody-order adopted the parenting

plan.

wisttatder-sehedetar Failure of the parent who receives notice to respond 1o the written notice or 1o seek

amendment of the residential schedule pursuant to 40-4-219 within the 30Q-day period constitutes

acceptance of the proposed revised residential schedule.
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Section 23. Section 40-4-219, MCA, is amended to read:

"40-4-219. Modifisatieon Amendment of parenting plan -- mediation. (1) The court may in i1ts

discretion sredify amend a prior eustedy-deeree parenting plan if it finds, upon the basis of facts that have
arisen since the prior desree plan or that were unknown to the court at the time of entry of the prior deeree
plan, that a change has occurred in the circumstances of the child erthe-chid's-eustedian and that the
modification amendment is necessary to serve the best interest of the child, ardidifurtherfrdsthat In

determining the child’s best interest under this section, the court may, in addition_to_the ¢riteria in

40-4-212, also consider whether:

{a) the eustodian—agrees parents agree to the medification amendment;

(b} the child has been integrated into the family of the petitioner with consent of the sustedian

parents;

{c)

{&} the child is 14 years of age or older and desires the medifieatien amendment;

{e}d) the-ecustedian one parent has willfully and consistently:

(i} reduses refused to allow the child to have any contact with the rereustedial other parent; or

{iil) attempts attempted to frustrate or deny contact with the child by the rencustedial-parents
exercise-of—visitationrights ather parent; or

tile) the-eustedial-parent gne parent has changed or intends to change the child’s residence to

anrotherstate in @ manner that significantly affects the child’'s contact with the other parent. A-change-#

{2) A court may modify a de facto eustedy parenting arrangement in accordance with the factors

set forth in 40-4-212.
(3} The court shall presume the-enstedian a parent is not acting in the child's best interest if the
sustodian parent does any of the acts specified in subsection {14e+ (11{d) or (8}.
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{4) The court may medHy amend the prior deeree parenting plan based on subsection {148 (1)1e)

to provide a new wisiatien residential schedule for parental gontact with the child and to apportion

fransportation costs between the parents.
{b) Attorney fees and costs must be assessed against a party seeking mredifieation frivolous or

repeated amendment if the court finds that the medifieation amendment action is vexatious and constitutes

harassment.
(6} A edstedy-decree parenting plan may be medified amended upon the death of the-eustodial ane

parent pursuant to 40-4-221.

{7) As used in this section, "prior eustody-decree” parenting plan” means a ewstedy parentung
determinatian contained in a judicial decree or order made in a eustedy parenting proceeding. In proceeadings

for amendment under this section, a proposed amended parenting plan must be filed and served with the

motion for amendment and with the response to the motion for amendment. Preference must be given to

carrying out the parenting plan.

{8) (a) If a parent or other person residing in that parent’'s household has been convicted of any
of the crimes listed in subsection 8He} (8){b), the other parent or any other person who has been granted

sustedy-of rights 1o the child pursuant to court order may file an objection to the current eustedy parenting

order with the court. The parent or other person having edstedy rights to the child pursuant to court order

shall give notice to the other parent of the objection as provided by the Montana Rules of Civil Procedure,

and the other parent has 20 days from the notice to respond. If the ether parent who receives notice of

objection fails to respond within 20 days, the eustedy parenting rights of the—ether that parent are
suspended until further order of the court. If the-ether that parent responds and objects, a hearing must
be held within 30 days of the response.

(b)

{s+ This subsection (B) applies to the following crimes:

(i} deliberate homicide, as described in 45-5-102;

(ii) mitigated deliberate homicide, as described in 45-5-103;

(iii) sexual assault, as described 1n 45-5-b02;

(iv) sexual intercourse without consent, as described in 45-5-503;
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(v] deviate sexual conduct with an animal, as described in 45-2-107 and prohibited under
45-5-505;

{vil incest, as described in 45-5-507;

(vii) aggravated promotion of prostitution of a child, as described in 45-5-603(7){h),

(viii) endangering the welfare of children, as described in 45-5-622;

(ix) partner or family member assault of the type described in 45-5-206(1){al;

(x} sexual abuse of children, as described in 45-5-625.

(3) Except in cases of physical abuse or threat of physical abuse by one parent against the other

parent or the child, or when a parent has been convicted of a crime enumerated in subsection (8)(b), the

court may, in its discretion, order the parties to participate in a dispute resolution process to assist in

resolving any conflicts between the parties regarding amendment of the parenting plan. The dispute

resolution process may include counseling or mediation by a specified person or agency, and court action.”

Section 24. Section 40-4-220, MCA, is amended to read:
"40-4-220. Affidavit practice. (1) A Unless the parties_agree to an interim parenting plan or an

amended parenting plan, the moving party seeking a-temperary—custody-erder an interim parenting plan or

modifieation amendment of a eustedy-deeree final parenting plan shall submit, together with kis me_ moving

papers, an affidavit setting forth facts supporting the requested erder plan or medification amendment and
shall give notice, together with a copy of his the affidavit, to other parties to the proceeding, who may file
opposing affidavits. The court shall deny the motion unless it finds that adequate cause for hearing the

motion is established by the affidavits, based on the best interests of the child, in which case it shall set

a date for hearing on an order to show cause why the reguested erder plan or rrediicasion amendment
should not be granted.

(2} {a) A party seeking a-temporary-ecustedy-arder an interim parenting plan may request that the
court grant a temporary assigamenrt—ef-custedy order providing for living arrangements for the child ex

parte. He The party shall se make the request in his the moving papers and shall submit an affidavit
showing that:

(it no previous determination-of-eustedy parenting plan has been made ordered by a court and it
would be in the child’s best interest under the standards of 40-4-212 if temporary eustody—were-placed
with-the-persen-desigrated living arrangements for the child were as proposed by the moving party; or
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(ity although a previous determmatenr—ei—eustedy parenting plan has been made ordered, an

emergency situation has arisen in the child’s present environment erdangers hisphysicaloremotona:
health-that is detrimental to the child’s best interests and an immediate change efeustodywouldsarse in

the parenting plan is necessary to protect the shilds-physical-oremetional-beslth child.
{b) If the court finds from the affidavits submitted by the moving party that atemperary-assigament

ofcustedy the interim parenting plan proposed by the moving party would be in the child’s best interest

under the standards of 40-4-212 or that the child's physical-eremotional-health-is—endargered present
environment is detrimental to the child’s best interest and would be protected by a-termperary-assighment
efeustody the interim parenting plan, the court shall make an order placingtemporary-custody—with-the
person-destgnated implementing the interim parenting plan proposed by the moving party e+with-softe
stherperson-desighated-by-the—eceurtand, The court shali require all parties to appear and show cause
within 20 days from the execution of the erder interim parenting plan why—athe-case-ofatemporary-erder
isswad-undersubsection{2Hali the tempeorary-order interim parenting plan should not remain in effect until

further order of court er—a-the-case—ofatemporary—orderissuedundersubsection{2Hatii—the—eourt

Section 25. Section 40-4-221, MCA, is amended to read:

"40-4-221. Determination of sustedy child’s care upon death of eustedial parent. (1) Upon the

death of a parent

more parties named in subsection {2) may request a eastedy parenting plan hearing. The rRereustodial
surviving parent shaHd must be a party in any proceeding brought under this section.

{(2) Upon the death of a parent grarted<custody-efa-child, any of the following parties may reguest
a eustedy parenting plan hearing ard-seek—<eustody-of-the-child:

{a) the rereustediat natural parent;

(b} the surviving spouse of the deceased eustedial parent;

(c) a person nominated by the will of the deceased sustedial parent;

{d) any person nominated by the child if the child is at least 12 years old;

{e) any other person if that person has actual physical control over the child;

{f} any other party whom, upon showing of good cause, the court permits to intervene as an

interested party.
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(3) The hearing and determination of eustedy-shat-be a parenting plan is governed by this part.”

Section 26. Section 40-4-225, MCA, is amended 10 read:

"40-4-225. Access to records by reneustedial parent. Notwithstanding any other provision of law,
access to records and information pertaining to a minor child, including but not fimited to medical, dental,
law enforcement, and school records, may not be denied to a parent because-such-parertis-hot-thechids
custedial-parent who is a party to a parenting plan.”

Section 27. Section 40-4-226, MCA, is amended to read:

"40-4-226. Gourt-ordered COURT-SANCTIONED educationat program on effects of dissolution of

marriage on children. (1) In a proceeding for dissolution of marriage involving a minor child or in a eustedy
moedificatien parenting plan proceeding involving a minor child, a court shall inform the parties, excluding
the minor child, of available educational programs concerning the effects of dissolution of marriage on
children and, it the court finds that it wouid be in the best interest of the minor child, may shail order the

parties to attend a cowrtsponsered COURT-SANCTIONED program. The program may be divided into

sessions. The program must be educational in nature and may not be designed for individual therapy.

may—be-assessed-by the-courtinar-equitable—arrer The cost of implementing the esurtspensored

COURT-SANCTIONED educational program for each district court, provided for in subsection {1), must be

paid from the ftees for filing petitions for contested amendment of a parenting plan, provided for in

25-1-201(9). COSTS MAY INCLUDE PARENTING EVALUATION AND GUARDIAN AD LITEM SERVICES."

Section 28. Section 40-4-302, MCA, is amended to read:

"40-4-302. Mediation proceeding -- tofling of statute of limitations. {1) The purpose of a mediation
proceeding is to reduce the acrimony that may exist between the parties and to develop an agreement that
is supportive of the best interests of a child involved in the proceeding.
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(2) The mediator shall attempt to effect a settlement of the ehild-eustedy parenting, child support,

wishatien parental contact with the child, maintenance, or property settlement dispute. The mediator may

not use coercive measures to effect the settlement. The mediator may recommend that a party obtamn
assistance from other resources in the community.

(3) Subject to 40-4-301(1), the mediator may exclude attorneys from the mediation sessions. The
parties’ attorneys may confer with the mediator prior to the mediation session and may review and approve
any agreement.

{4) An applicable statute of limitations is tolled as to the participants during the period of mediation.
The tolling commences on the date the parties agree in writing to participate in the mediation or when the
court orders mediation, whichever is later, and ends on the date the mediation is officially terminated by

the mediator."

Section 29. Section 40-4-307, MCA, is amended to read:

"40-4-307. Mediator qualifications. A mediator shal must meet the following minimum
qualifications:

{1} knowledge of the court system and the procedures used in family law matters;

{2) knowledge of other resources in the community to which the parties may be referred for
assistance;

{3) if applicable, knowledge of child development, clinical issues relating to children, the effects
of marriage dissolution on children, and ekid-eustedy parenting research; and

(4} knowledge of the mediation process.”

Section 30. Section 40-6-211, MCA, is amended to read:
“40-6-211. Obligations of parents for the support and education of their children. The parent or
parents ensted—te—the-sustedy of a child must shall give hire the child support and education suitable to

his the child's circumstances.”

Section 31. Section 40-6-221, MCA, is amended to read:
"40-6-221. Gustedy Parenting, services, and earnings of child. The father and mother of an
unmarried minar child are equally entitled to the gustedy parenting, services, and earnings of the child. If
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gither parent be is dead or unable or refuses to take-the-custedy exercise parenting or has abandoned ks

a+-her the family, the other parent is entitled to the eustedy parenting, services, and earnings of the child,

unless sustody care of the child is determined otherwise pursuant to 40-4-221."

Section 32. Section 40-9-101, MCA, is amended to read:
"40-9-101. Application of Montana Rules of Civil Procedure. (1) Except as otherwise provided,
the Mantana Rules of Civil Procedure apply to all proceedings under this section and 40-3-102.

(2) A proceeding for grandparent grangdparent-grandchild contact wsitation under this section and

40-9-102 shal must be entitled, "In re the wisHatior grandparent-grandchild contact of ...... "

(3) The initial pleading in all proceedings under this section and 40-9-102 shaH must be
denominated a petition. A responsive pleading shall must be denominated a response. Other pleadings shaH

must be denominated as provided in the Montana Rules of Civil Procedure.”

Section 33. Section 40-9-102, MCA, is amended to read:

"40-9-102. Grandparent Grandparent-grandchild contact visitatien-rights. (1]} Except as provided

in subsection {B), the district court may grant to a grandparent of a child reasonable wisitatieon rights to

contact with the child, including but not limited to wisttatien rights regarding a child who is the subject of,

or as to whom a disposition has been made during, an administrative or court proceeding under Title 41
or this title. The department of public heaith and human services must be given notice of a petition for

grendparent grandparent-grandchild contact wisitation regarding a child who is the subject of, or as to

whom a disposition has been made during, an administrative or court proceeding under Title 41 or this title.

(2) Misitatienrights Grandparent-grandchild contact granted under this section may be granted only

upon a finding by the court, after a hearing, that the wisiation contact would be in the best interest of the
child.

(3) A person may not petition the court under this section more often than once every 2 years
unless there has been a significant change in the circumstances of:

(a) the child;

(b} the child’'s parent, guardian, or custodian; or

(c) the child’s grandparent.

(4) The court may appoint an attorney to represent the interests of a child with respect to visitation
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grandparent-grandchild contact when the interests are not adequately represented by the parties to the

proceeding.
{6} This section does not apply if the child has been adopted by a person other than a stepparen:

or a grandparent. Misitatior—rights Grandparent-arandchild contact granted under this section termibase

terminates upon the adoption of the child by a person other than a stepparent or a grandparent.”

Section 34. Section 45-5-304, MCA, is amended to read:
"45-5-304. Custodial interference. (1} A person commits the offense of custodial interference if.
knowing that the person has no legal right to do so, the person:

ta} takes, entices, or withholds from lawful custody any child, incompetent person, or other person

entrusted by authority of law to the custody of another person or institution;

{2) A person convicted of the offense of custodial interference shall be imprisoned in the state
prison for any term not to exceed 10 years or be fined an amount not to exceed $50,000, or both.

{3) With respect to the first alleged commission of the offense only, a person who has not left the
state does not commit an offense under this section if the person voluntarily returns the child, incompeatent
person, or other person to lawful custody prierte before arraignment. With respect to the first alleged
commission of the offense only, a person who has left the state does not commit an offense under this

section if the person voluntarily returns the child, incompetent person, or other person to lawful custody

aHorte before arrest.”

NEW SECTION. Section 35. Parenting interference. (1) A person commits the offense of parenting
interference if, knowing that the person has no legal right to do so, the person:

| {a} before the entry of a court order determining parenting rights, takes, entices, or withholds a

child from the other parent when the action manifests a purpose to substantially deprive that parent of
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parenting rights; or

(b} is one of two persons who has parenting authority of a child under a court order and takes,
entices, or withholds the child from the other when the action manifests a purpose to substantially deprive
the other parent of parenting rights.

{2} A person convicted of the offense of parenting interference shall be imprisoned in the state
prison for any term not to exceed 10 years or be fined an amaount not to exceed $50,000, or both.

(3) With respect to the first alleged commission of the offense only, a person who has not left the
state does not cammit an offense under this section if the perscon voluntarily returns the child before
arraignment. With respect to the first alleged commission of the offense only, a person who has left the

state does not commit an offense under this section if the person voluntarily returns the child before arrest.

Section 36. Section 45-5-631, MCA, is amended to read:
"45-5-631. Visitatien-interferenoe Interference with parent-child contact. (1) A person who has

legaleustody-efa-minorehild been granted parent-child contact under a parenting plan commits the offense

of wisitatien interference with parent-child contact if ke the person knowingly or purposely prevents,

obstructs, or frustrates the wisitatien rights of a another person entitled to wisitatien parent-child contact

under an existing court order,

{2) A person convicted of the offense of visitatien interference with parent-child contact shall be

fined an amount not to exceed $500 or be imprisoned in the county jail for a term not to exceed 5 days,

or both.”

Section 37. Section 45-5-632, MCA, is amended to read;

"45-5-632. Aggravated wvisitation interference with parent-child contact. (1} A person who
commits the offense of visitatien interference with parent-child contact by changing the residence of the

minor child everwhom-he-hastegat-eustedy to another state without giving written notice as required in

40-4-217, uniess the notice requirement has been precluded under {section +8 20], or without written

consent of the person entitled to wisitatien parent-child contact pursuant to an existing court order commits

the offense of aggravaled wisitation interference with parent-child contact.

(2) A person convicted of the offense of aggravated sisttatier interference with parent-child contact

shall be fined an amount not to exceed $1,000 or be imprisoned in the state prison for a term not to exceed
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18 months, or hoth.”

Section 38. Section 45-5-633, MCA, is amended to read:

"45-5-633. Defenses to visitatien interference with parent-child contact and aggravated visitation

interference with parent-chijld contact. (1) A person does not commit the offense of wsitatien interference

with parent-child contact or aggravated wisitatien interference with parent-child contact if ke the person

acts:

{a) with the consent of the person entitled to wisiatien parent-child contact;

{b} under an existing court order; or
(c} with reasonable cause.
(2) Return of the child prerte before arrest is a defense only with respect to the first commission

of wisitatien interference with parent-child contact or aggravated wisitation interference with parent-child

contact.”

NEW SECTION. Section 39. Repealer. Sections 40-4-222, 40-4-223, 40-4-224, 40-6-222,

40-6-223, 40-6-224, and 40-8-231, MCA, are repealed.

NEW SECTION. Section 40. Codification instruction. (1) [Sections 38—ard 19 AND 20] are

intended to be codified as an integral part of Titie 40, chapter 4, part 2, and the provisions of Title 40,
chapter 4, part 2, apply to [sections +8-ard 19 AND 20].
(2) [Section 34 35] is intended to be codified as an integral part of Title 45, chapter 5, pari 6, and

the provisions of Title 45, chapter 5, part B, apply to {section 34 35}.

NEW SECTION. Section 41. Saving clause. [This act] does not affect rights and duties that

matured, penalties that were incurred, or proceedings that were begun before October 1, 1997,

NEW SECTION, Section 42. Severability. I|f a part of [this act] is invalid, all valid parts that are

severahle from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its
applications, the part remains in effect in all valid applications that are severable from the invalid

applications.
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1 NEW SECTION. Section 43. Applicability. [This act] applies to proceedings begun after October

21,1997, INCLUDING PROCEEDINGS REGARDING MODIFICATION OF ORDERS OR DECREES EXISTING
3 ONOCTOBER 1, 1997.
4

-END-
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HOUSE BILL NO. 231
INTRCDUCED BY BARNHART, BROOKE, ECK, WATERMAN, DOWELL, COCCHIARELLA, SANDS,
WYATT, KOTTEL, HALLIGAN, HARGROVE, BURNETT

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING DOMESTIC RELATIONS STATUTES
REGARDING THE CUSTODY AND VISITATION OF CHILDREN INVOLVED IN A MARRIAGE DISSOLUTION;
REVISING APPLICABLE TERMINOLOGY; REQUIRING ADOPTION OF A FINAL PARENTING PLAN THAT
INCLUDES SPECIFIC PROVISICNS IN THE BEST INTERESTS OF THE CHILD, AN OPTION FOR DISPUTE
RESOLUTION OR MEDIATION EXCEPT IN CASES OF PROVEN CHILD OR SPOUSAL ABUSE, AND AN
OPTION FOR PERIODIC REVIEW OF THE PARENTING PLAN; ALLOWING ADOPTION OF AN INTERIM
PARENTING PLAN DURING THE TIME DISSOLUTION PROCEEDINGS ARE PENDING; REQUIRING
DESIGNATION OF ONE PARENT AS CUSTODIAN FOR APPLICABILITY OF FEDERAL OR STATE LAWS;
REQUIRING THAT PARENTS RECEIVE INFORMATION REGARDING PARENTAL RESPONSIBILITY AND
CONTACT WITH THE CHILD IN DISPUTED CASES; ALLOWING THE TRIAL COURT TO DETERMINE THE
APPROPRIATE LEVEL OF EVALUATION NECESSARY TO ESTABLISH PARENTING ARRANGEMENTS;
PHOVIDING A FEE FOR FILING A PETITION FOR CONTESTED AMENDMENT OF A PARENTING PLAN TC
DEFRAY THE COSTS OF IMPLEMENTING THE GOURT-ORDERED COURT-SANCTIONED EDUCATIONAL

PROGRAM ON THE EFFECTS OF DIVORCE ON CHILDREN IN DISPUTED CASES AND THE COST OF
PARENTING EDUCATION WHEN ORDERED FOR THE INVESTIGATION AND PREPARATION OF A REPORT
CONCERNING PARENTING ARRANGEMENTS; REVISING APPROPRIATE TERMINOLOGY IN GRANDPARENT
VISITATION STATUTES AND APPLICABLE CRIMINAL STATUTES; AMENDING SECTIONS 25-1-201,
40-1-105, 40-1-213, 40-1-402, 40-4-103, 40-4-104, 40-4-105, 40-4-109, 40-4-110, 40-4-123,40-4-201,
40-4-204,40-4-205,40-4-211, 40-4-212, 40-4-213, 40-4-214, 40-4-215, 40-4-216, 40-4-217, 40-4-219,
40-4-220,40-4-221,40-4-225, 40-4-226, 40-4-302, 40-4-307, 40-6-211, 40-6-221,40-9-101, 40-9-102,
45.5.304, 45-5-631, 45-5-632, AND 45-5-633, MCA; REPEALING SECTIONS 40-4-222, 40-4-223,
40-4-224, 40-6-222, 40-6-223, 40-6-224, AND 40-6-231, MCA; AND PROVIDING AN APPLICABILITY
DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
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Section 1. Section 25-1-201, MCA, is amended to read:

"25-1-201. Fees of clerk of district court. (1) The clerk of the district court shall collect the
following fees:

{a) at the commencement of each action or proceeding, except a petition for dissolutioﬁ of
marriage, from the plaintiff or petitioner, $80; for filing a complaint in intervention, from the intervenor,
$80; for filing a petition for dissolution of marriage, a fee of $120; and for filing a petition for legal
separation, a fee of $120; and for filing a petition for a contested amendment of a final parenting pian, a
fee of $120; )

(b} from each defendant or respondent, on appearance, $60;

(¢) on the entry of judgment, from the prevailing party, $45;

(d} for preparing capies of papers on file in the clerk’s office, 50 cents per page for the first five
pages of each file, per request, and 25 cents per additional page;

{e) for each certificate, with seal, $2;

(f) for oath and jurat, with seal, $1;

{g) for séarch of court records, 50 cents for each year searched, not to exceed a total of $25;

{h) for filing and docketing a transcript of judgment or transcript of the docket from all other courts,
the fee for entry of judgment provided for in subsection (1){c);

(i) for issuing an execution or order of sale on a foreclosure of a lien, $5;

{j) for transmission of records or files or transfer of a case to another court, $5;

{k} for filing and entering papers received by transfer from other courts, $10;

{I} for issuing a marriage license, $30;

{m} on the filing of an applicaticn for informat, formal, or supervised probate or for the appointment
of a personal representative or the filing of a petition for the appointment of a guardian or conservator, from
the applicant or petitioner, $70, which includes the fee for filing a will for probate;

{n} on the filing of the items required in 72-4-303 by a domiciliary foreign personal representative
of the estate of a nonresident decedent, $55;

{o) for filing a declaration of marriage without solemnization, $30;

{p) for filing a motion for substitution of a judge, $100.

{2) Except as provided in subsections (3} through 8} (9], 32% of all fees collectad by the clerk of
the district court must be deposited in and credited to the district court fund. If no district court fund exists,
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that portion of the fees must be deposited in the general fund for district court operations. The remaining
portion of the fees must be remitted to the state to be deposited as provided in 19-5-404,

(3) In the case of a fee collected for issuing a marriage license or filing a declaration of marriage
without solemnization, $14 must be deposited in and credited to the state general fund, $6.40 must be
deposited in and credited to the county general fund, and $9.60 must be remitted to the state to be
deposited as provided in 19-5-404.

{4) Of the fee for filing a petition for dissolution of marriagel or legal separation, 540 must be
deposited in the state generat fund, $35 must be remitted to the state to be deposited as provided in
19-5-404, $5 must be depaosited in the children’s trust fund account established by 41-3-702, and $20
must be deposited in and credited to the district court fund. If no district court fund exists, the $20 must
be deposited in the general fund for district court operations.

{5) (a) Before the percentages contained in subsection (2) are applied and the fees deposited in the
district court fund or the county general fund or remitted to the state, the clerk of the district court shatl
deduct from the following fees the amounts indicated:

{i} at the commencement of each action or proceeding and for filing a complaint in intervention as
provided in subsection {1}{a), $35;

(i) from each defendant or respondent, on appearance, as provided in subsection {1}{b}, $25;

(i) on the entry of judgment as provided in subsection (1){c), $15; and

{iv) from the applicant or petitioner, on the filing of an applicaticn for probate or for the appointment
of a personal representative or on the filing of a petition for appointment of a guardian or conservator, as
provided in subsection {1){m), $15.

(b} The clerk of the district court shall deposit the money deducted in subsection (5){a) in the
county general fund for district court operations uniess the county has a district court fund. If the county
has a district court fund, the money must be deposited in that fund.

{8} The fee for filing a motion for substitution of a judge as provided in subsection (1}(p} must be
remitted 1o the state to be deposited as provided in 19-5-404.

{7} Fees collected under subsections (1){d) through (1}{i) must be deposited in the district court
fund. If no district court fund exists, fees must be deposited in the general fund for district court operations.

{8) The clerk of the district court shall remit to the credit of the state general fund $20 of each fee

collected under the provisions of subsections {1}a) through (1}{c), {1}{m)}, and (1)(n} to fund a portion of
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judicial salaries.

{9) The fee for filing a petition for a contested amendment of a parenting plan must be remitted hy

the clerk of the district court to the credit of the district court to defray the costs of the seurtsponseored

COURT-SANCTIONED educational program concerning the effects of disselution of marriage on children,

as required in 40-4-226, and to defray the expense of education when ardered for the i‘nvestiqation and

preparation of a report concerning parenting arrangements, as provided in 40-4-215(2){a)."

Section 2. Section 40-1-105, MCA, is amended to read:

"40-1-105. Application of the Montana Rules of Civil Procedure. (1) Except for proceedings
eemirg under the Uniform Child Custody Jurisdiction Act, the Montana Rules of Civil Procedure apply to
ali proceedings under this chapter, except as otherwise provided in this chapter.

{2) A proceeding far declaration of invalidity of marriage shalt must be entitled, "In re the Marriage
[+ and ...l . A sustedy parenting or support proceeding shalt must be entitled, "In re the
{eustedy} (parenting) (support) of ........

{3) The initial pleading in all proceedings under this chapter shalt must be denominated a petition.

A responsive pleading shal must be denominated a response. Other pleadings, and all pleadings in other
matters under this chapter, shalt must be denominated as provided in the Montana Rules of Civil Procedure,

{4) in this chapter, "decree" includes "judgment”."

Section 3. Section 40-1-213, MCA, is amended to read:

"40-1-213. Judicial approval. {1) The district court may order the clerk of the district court to
issue a marriage license and a marriage certificate form to a party aged 16 or 17 years of age who has no
patent capable of consenting to his the party’s marriage or has the consent of both parents or of the parent

having the actual care, sustedy parenting authority, and control to his the party’s marriage, if capable of

giving consent, or of kis the party’s guardian. The court must require both parties to participate in a period
of marriage counseling inveoiving at least two separate counseling sessions not less than 10 days apart with
a designated counselor as a condition of the order for issuance of a marriage license and a marriage
certificate form under this section.

(2) A marriage license and a marriage certificate form rﬁay be issued under this section only if the

court finds that the underaged party is capable of assuming the respansibilities of marriage and the marriage

r
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will serve his the party’s best wterest interests. Pregnancy alone does not establish that the best interast
interests of the party will be served.
{3) The district court shall authorize performance of a marriage by proxy upon the showing required

by the provisions on solemnization.”

Section 4. Section 40-1-402, MCA, is amended ta read:

"40-1-402. Declaration of invalidity. (1) The district court shall enter its decree declaring the
invalidity of a marriage entered into under the following circumstances:

{a} a party lacked capacity to consent to the marriage at the time that the marriage was entered
into, either because of mental incapacity or infirmity or because of the influence of alcohol, drugs, or other
incapacitating substances, or a party was induced to enter into a marriage by force or duress or by fraud
involving the essentials of marriage; '

{b) a party lacks the physical capacity to consummate the marriage by sexual intercourse, and at
the time that the marriage was entered into, the other party did not know of the incapacity;

{c) a party was under the-age-of ‘16 years of age or was aged 16 or 17 years of aqe and did not
have the consent of the party’s parents or guardian or judicial approval; or

{d) the marriage is prohibited.

{2} A declaration of invalidity under subsections (1){a} through {1}{c) may be sought by any of the
following persons and must be commenced within the times specified, but ihe-avent-may a declaration
of invalidity may not be sought after the death of either party to the marriage:

(a) for lack of capacity to consent hecause of mental incapacity or infirmity, no later than 1 year
after the petitioner obtained knowledge of the described condition;

(b) for lack of capacity to consent because of the influence of alcohol, drugs, or other
incapacitating substances, no later than 1 year after the petitioner obtained knowledge of the described
condition;

{c) for lack of capacity to consent because of force, duress, or fraud, no later than 2 vears after
the petitioner obtained knowledge of the described condition;

(d) for the reason set forth in subsection {1}(b), by either party, no later than 4\years after the
petitioner obtained knowledge of the described condition;

le) for the reason set forth in subsection {1}(c), by the underaged party or the party’s parent or
( Legislative
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guardian, prete before the time that the underaged party reaches the age at which the party could have
married without satisfying the omitted requirement.

{3} A declaration of invalidity for the reason set farth in subsection (1)(d) may be sought by either
party, the legal spouse in case of a bigamous marriage, the county attorney, or a child of either party, at
any time priecto befcre the death of one of the parties.

{4) Children born of a marriage declared invalid are legitimate.

{5} Unless the court finds, after a consideration of al! relevant circumstances, including the effect
of a retroactive decree on third parties, that the interests of justice would be served by making the decree
not retroactive, it shall declare the marriage invalid as of the date of the marriage. The provisions of chapter
4 relating to property rights of the spouses, maintenance, support, and eustedy parenting of children on
dissolution of marriage are applicable to nonretroactive decrees of invalidity.

(6) The clerk of the court shall give notice of the entry of a decree declaring the invalidity of a
marriage:

{a) if the marriage is registered in this state, to the clerk of the district court of the county where
the marriage is registered, who shall enter the fact of invalidity in the book in which the marriage license
and certificate are recorded; or

(b) if the marriage is registered in another jurisdiction, to the appropriate official of that jurisdiction,

with the request that the officia! enter the fact of invalidity in the appropriate record.”

Section 5. Section 40-4-103, MCA, is amended to read:

"40-4-103. Application of the Montana Rules of Civil Procedure. {1} Except for proceedings
coming under the Uniform Child Custody Jurisdiction Act, the Montana Rules of Civil Procedure apply to
all proceedings under this chapter, except as otherwise provided in this chapter.

{2) A proceeding for dissolution of marriage or legal separation shalt must be entitled, "In re the
Marriage of .......... and ............ ". A eustedy parenting ar support proceeding shalt must be entitied, "In
re the {eustedy} {parenting) (support} of ........ "

(3) The initial pleading in all proceedings under this chapter shalt must be denominated a petition.
A responsive pleading shal must be denominated a response. Other pleadings, and all pleadings in other
matters under this chapter, shalt must he denominated as provided in the Montana Rules of Civil Procedure.

(4) In this chapter, "decree” includes "judgment”,
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{5) A decree of dissolution or of legal separation, if made, shall may not be awarded to one of the
parties but skalt must provide that it affects the status previously existing between the parties in the

manner decreed.”

Section 6. Section 40-4-104, MCA, is amended to read:

"40-4-104. Dissolution of marriage -- legal separation. {1) The district court shall enter a decree
of dissolution of marriage if:

(a) the court finds that one of the parties, at the time the action was comrhenced, was domiciled
in this state or was stationed in this state while a member of the armed services and that the domicile ar
military presence has been maintained for 90 days rext preceding the making of the findings;

{b) the court finds that the marriage is irretrievably broken, which findings skal must be supported
by evidence:

{iy that the parties have lived separate and apart for a period of more than 180 days rext preceding
the commencement of this proceeding; or

{ii) that there is serious marital discord whieh that adversely affects the attitude of one or both of
the parties towards the marriage;

(c) the court finds that the conciliation provisions of the Montana Conciliation Law and of 40-4-107
either do not apply or have been met; and

{d) to the extent it has jurisdiction to do so, the court has considered, approved, or made provision
for ehild-eustedy parenting, the support of any child entitled to support, the maintenance of either spouse,
and the disposition of property.

{2) If a party requests a decree of legal separation rather than a decree of dissolution of marriage,

the court shall grant the decree in that form unless the other party objects.”

Section 7. Section 40-4-105, MCA, is amended to read:

"40-4-106. Procedure -- commencement -- pleadings -- abolition of existing defenses. {1) The
verified petition in a proceeding for dissolution of marriage or legal separation skalt must allege that the
marriage is irretrievably broken and skalt must set forth:

{(a) the age, occupation, and residence of each party and his the party’s length of residence in this

state;
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{b) the date of the marriage and the place at which it was registered;

{c) that the jurisdictional requirements of 40-4-104 exist and that the marriage is irretrievably
hroken in that either:

{i) the parties have lived separate and apart for a period af more than 180 days rext preceding the
commencement of this proceeding; or

(i} there is serious marital discord whieh that adversely affects the attitude of ane or both of the
parties towards the marriage, and there is no reasonable prospect of reconciliation;

{d} the names, ages, and addresses of all living children of the marriage and whether the wife is
pregnant;

{e) any arrangements as 0 support—edstedy—and-vicitation of the children and maintenance of a
spouse; ahd

(f) a proposed parenting plan, if applicable; and

{g) the relief sought.

{2) Either aor both parties to the marriage may initiate the proceeding.

{3} If a proceeding is commenced by one of the parties, the other party must be served in the
manner provided by the Mantana Rules of Civil Procedure and may within 20 days after the date of service
file a verified response. Ne A decree may not be entered until 20 days after the date of service.

{4) Previously existing defenses to divorce and legal separation, including but not limited to

-condonation, connivance, collusion, recrimination, insanity, and lapse of time, are abolished.

(5) The court may join additional parties proper for the exercise of its authority to implement this

chapter.”

Section 8. Section 40-4-109, MCA, is amended to read:
*40-4-109. Independence of provisions of decree or temporary order. If a party faiis to comply
with a provision of a decree or temporary order or injunction, the obligation of the cther party to make

payments for support or maintenance or to permit visitatien parental contact with the child is not suspended

but he the party may maove the court to grant an appropriate order.”

SECTION 9. SECTION 40-4-110, MCA, IS AMENDED TO READ:

"40-4-110. Costs -- atterney-s prafessional fees. (1) The court from time to time, after considering
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the financial resources of both parties, may order a party to pay a reasonable amount for the cost to the
other party of maintaining or defending any proceeding under chapters 1 and 4 ef—this—title and for

atterneyss professional fees, including sums for legal and professional services rendered and costs incurred

prior to the commencement ot the proceeding or after entry of judgment. The court may order that the
amount be paid directly to the atterney professional, who may enforce the order in kis the professional’s
name.

{2) The purpose of this section is to ensure that both parties have timely and equitable access to

marital financial resources for costs incurred before, during, and after a proceeding under chapters 1 and

54__."

Section 10. Section 40-4-123, MCA, is amended to read:

"40-4-123. Jurisdiction and venue. (1) District courts, municipal courts, justices’ courts, and city
courts have concurrent jurisdiction to hear and issue orders under 40-4-121.

{2) The municipal judge, justice of the peace, or city court judge shall on motion suspend alt further
proceedings in the action and certify the pleading and any orders to the clerk of the district court of the
county where the action was begun if an action for declaration of invalidity of a marriage, legal separation,
or dissolution of marriage or for ehild-edstedy parenting is pending between the parties, From the time of
the certification of the pleadings and any orders to the clerk, the district court has the same jurisdiction over
the action as if it had been commenced in district court.

(3) An action brought under 40-4-121 may be tried in the county in which either party resides or
in which the physical abuse was committed.

{4} The right to petition for relief may not be denied because the plaintiff has vacated the residence

or household to avoid abuse.”

Section 11. Section 40-4-201, MCA, is amended to read:

"40-4-201. Separation agreement. (1) To promote amicable settlement of disputes between parties
to a marriage attendant upon their separation or the dissolution of their marriage, the parties may enter into
a written separation agreement containing provisions for disposition of any property owned by either of

them, maintenance of either of them, and support, eustedy parenting, and wisitatien—e+ parental contact

with their children. in cases in which children are invglved, the separation agreement st MAY contain
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a parenting plan as required in [section 18 20].

(2} In a proceeding for dissolution of marriage or for legal separation, the terms of the separation

agreement, except those providing for the support, eustedy parenting, and wisitation-of parental contact

with children, are binding upon the court unless it finds, after considering the economic circumstances of
the parties and any cther relevant evidence produced by the parties, on their own motion or on request of
the court, that the separation agreement is unconscionable.

(3} If the court finds the separation agreement unconscionable, it may request that the parties te
submit a revised separation agreement or it may make orders for the disposition of property, maintenance,
and support.

(4) If the court finds that the separation agreement is not unconscionable as to disposition of
property or maintenance and not unsatisfactory as to support:

(a) unless the separation agreement provides to the contrary, its terms shatt must be set f.orth in
the decree of dissolution or legal separation and the parties shad-be ordered to perform them; or

{b) if the separation agreement provides that its terms shalt may not be set forth in the decree, the
decree shal must identify the separation agreement and state that the court has found the terms not
unconscionable.

(b} Terms of the agreement set forth in the decree are enforceable by all remedies available for
enforcement of a judgment, including contempt, and are enforceable as contract terms.

{6) Except for terms concerning the support, eustedy parenting, or wisiatier-of parental contact

with the children, the decree may expressly preclude or limit modification of terms set forth in the decree
if provided for in the separation agreement se—provides. Otherwise, terms of a separation agreement set

forth in the decree are automatically modified by modification of the decree.”

Section 12. Section 40-4-204, MCA, is amended to read:

"40-4-204. Child support -- orders to address health insurance -- withholding of child support. (1)
in a proceeding for dissolution of marriage, legal separation, maintenance, or child support, the court shail
order either or both parents owing a duty of support to a child to pay an amount reasonable or necessary
for the child’s support, without regard to marital misconduct,

(2} The court shall consider all relevant factors, including:

{a} the financial resources of the child;
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(b) the financial resources of the eustodial parent parents;

{c) the standard of living that the child would have enjoyed had the marriage not been dissolved:;

{d} the physical and emotional condition of the child and the child’s educational and medical needs:

(&) theHranclalresewreesand-reeds-ofthe-rencustedial-parent:

# the age of the child;

{g{f) the cost of day care for the child;

gl any eustody-arranrgerment parenting plan that is ordered or decided upon; and

#h) the needs of any person, other than the child, whom either parent is legally obligated to
support.

{3) (a) Whenever a court issues or modifies an order concerning child support, the court shall
determine the child support ohligation by applying the standards in this section and the uniform child
support guidelines adopted by the department of public health and human services pursuant to 40-5-209.
The guidelines must be used in all cases, including cases in which the order is entered upen the default of
a party and those in which the parties have entered into an agreement regarding the support amount. A
verified representation of the defaulting parent's income, based on the best information available, may be
used when a parent fails to provide financial information for use in applying the guidelines. The amount
determined under the guidelines is presumed to be an adequate and reasonable support award, unless the
court finds by clear and convincing evidence that the application of the standards and guidelines is unjust
to the child or to any of the parties or that it is inappropriate in that particular case.

{b) If the court finds that the guideline amount is unjust or inappropriate in a particular case, it shall
state its reasons for that finding. Similar reasons must also be stated in a case in which the parties have
agreed to a support amount that varies from the guideline amount. Findings that rebut and vary the
guideline amount must include a statement of the amount of support that would have ordinarily been
ordered under the guidelines.

(c) If the court does not order a parent owing a duty of support to a child to pay any amount for
the child’s support, the court shall state its reasons for not ordering child support.

{4) Each temporary or final district court judgment, decree, or order establishing a child support
obligation under this title and each modification of a final order for child support must include a medical
support order as provided for in Title 40, chapter 5, part 8.

{5} (a} Unless the court makes a written exception under 40-5-315 or 40-5-411 and the exception
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is included in the support order, a support obligation established by judgment, decree, or order under this
section, whether temporary or final, and each modification of an existing support obligation under 40-4-208
must be enforced by immediate or delinquency income withholding, or both, under Title 40, chapter b, part
3 or 4. A support order that omits the written exceptions provided in 40-5-315 or 40-5-411 or that provides
for a payment arrangement inconsistent with this section is nevertheless subject to withholding for the
payment of support without need for an amendment to the support order or for any further action by the
court.

{b) If an obligor is exempt from immediate income withholding, the district court judgment or order
must include a warning statement that if the obligor is delinquent in the payment of support, the obligor’s
income may he subject to income withholding procedures under Title 40, chapter 5, part 3 or 4. Failure to
include a warning statement in a judgment or order does not preclude the use of withholding procedures.

{c) If a support order subject to income withhoiding is expressed in terms of a monthly obligation,
the order may be annualized and withheld on a weekly or biweekly basis, corresponding to the obligar’s
regular pay period. When an order is annualized and withheid on a weekly or biweekly basis under this
section, the support withheld from the obligor may be retained by the obligee when it exceeds the obligor's
monthly support obligation if the excess support is a result of annualized withholding.

(6) For the purposes of income withholding under subsection {5), each district court judgment,
decree, or arder that establishes or modifies a child support obligation must include a provision requiring
the parent obligated to pay support to inform the court and, if the department of public heaith and human
services is providing services under Title IV-D of the Social Security Act for the enforcement of the
judgment, decree, or order, the department, of the following:

{a} the name and address of the parent’s current employer;

{b} whether the parent has access to health insurance through an employer or other group; and

{c} if insurance coverage is available, the health insurance policy information.

{7) Each district court judgment, decree, or order establishing a final child support obligation under
this part and each modification of a final order for child support must contain a statement that the order
is subject to review and modification by the department of public health and human services upon the
request of the department or a party under 40-5-271 through 40-5-273 when the department is providing
services under Title IV-D of the Social Security Act for the enforcement of the order.

(8) {(a) A district court judgment, decree, or order that establishes or modifies a child support
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obligation must include a provision requiring the child support QBLIGATION to be paid, WITHOUT NEED

FOR FURTHER COURT ORDER:

{) TO THE PERSON WITH WHOM THE CHILD RESIDES BY LEGAL ORDER;

() 'F_THE PERSCON WITH WHOM THE CHILD LEGALLY RESIDES VOLUNTARILY OR

INVOLUNTARILY RELINQUISHES PHYSICAL CARE AND CONTROL OF THE CHILD TQO ANOTHER PERSON

ORGANIZATION, OR AGENCY, TO THE PERSON, ORGANIZATION, OR AGENCY TO WHOM PHYSICAL

CUSTODY HAS BEEN RELINQUISHED;

{1i} {F ANY OTHER PERSON, QRGANIZATION, OR AGENCY IS ENTITLED BY LAW, ASSIGNMENT,

OR SIMILAR REASON TQO RECEIVE OR COLLECT THE CHILD SUPPORT OBLIGATION, TO THE PERSON,

ORGANIZATIO‘N, OR AGENCY HAVING THE RIGHT TO RECEIVE OR COLLECT THE PAYMENT; OR

(Ivi TO THE COURT FOR THE BENEFIT OF THE MINOR CHILD te:

(b} A judgment, decree, or order that omits the provision required by subsection (8})(a) is subject

to the requirements of subsection {8){a} without need for an amendment to the judgment, decree, or order

or for any further action by the court.”

Section 13. Section 40-4-2056, MCA, is amended to read:

"40-4-205. Representation-of-ahild Guardian ad litem. (1) The court may appoint a guardian ad

litem to represent the interests of a minor dependent child with respect to the child’s support, eustedy

parenting, and wisitatien parental contact. The guardian ad litem may be an atterney. The county attorney,

a deputy county attorney, if any, or the department of public health and human services or any of its staff
may not be appointed for this purpose.
{2} The guardian ad litem has the following general duties:
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{a} to conduct investigations that the guardian ad litem considers necessary to ascertain the facts

related to the child’s support, eustedy parenting, and wsitation parental contact;

(b} to interview or observe the child who is the subject of the proceeding;
(c) to make written reports to the court concerning the child’'s support, edstedy parenting, and

wisitatien parental contact;

(d} to appear and participate in all proceedings to the degree necessary to adequately represent
the child and make recommendations to the court concerning the child’s support, eustedy parenting, and
wisitation parental contact; and

e} to pefform other duties as directed by the court.

{3) The guardian ad litem has access to court, medical, psychological, law enforcement, social
services, and school records pertaining to the child and the child’s siblings and parents or eustedians
caretakers.

{4} The court shall enter an order for costs and fees in favor of the child’s guardian ad litem. The
order must be made against either or hoth parents, except that if the respansible party is indigent, the costs

must be waived."

Section 14. Section 40-4-211, MCA, is amended to read:

"40-4-211. Ghild-eustedyjurisdietion Jurisdiction -- commencement of parenting proceedings. (1)
A court of this state competent to decide ebHdd-sustody parenting matters has jurisdiction to make a ehild
custody parenting agtherity determination by initial or medification amended decree if;

{a) this state:

(i) is the home state of the child at the time of commencement of the proceedings; or

(i) had been the child’s home state within 6 months before commencement of the proeeeding
proceedings and the child is absent from this state because of his the child’s removal or retention by & any
person claiming-his—eustody-erfor-otherfeasen and a parent or person acting as parent continues to live
in this state; or

{b) it is in the best interest of the child that a court of thié state assume jurisdiction because:

(i} the child and his the parents or the child and at least one contestant have a significant
connection with this state; and

(i} there is available in this state substantial evidence concerning the child’s present or future care,
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protection, training, and personal relationships; or

(c) the child is physically present in this state and:

{i} has been abandoned; or

(i) it is necessary in an emergency to protect B the child because ke the child has been subjected
1o or threatened with mistreatment or abuse or is neglected or dependent; or

{d) (i} noother state has jurisdiction under prerequisites substantially in accordance with subsection
(1Ma}, (1)(b), or {1}(c) or another state has declined to exercise jurisdiction on the ground that this state

is the more appropriate forum to determine eustedy—ef parenting autherityower OF the child; and

(iiy it is in his the child’s best interest that the court assume jurisdiction.
(2} Except under subsections (1}{c} and (1){d), physical presence in this state of the child or of the
child and one of the contestants is not alone sufficient to confer jurisdiction on a court of this state to make

a ehild-eustedy parenting autherity determination,

{3) Physical presence of the child, while desirable, is not a prerequisite for jurisdiction to determine

his-eustedy parenting autherity OF THE CHILD.

(4) A ebild—eustedy parenting plan proceeding is commenced in the district court:
(a} by a parent, by filing a petition:
(iy for dissolution or legal separation; or

(i) for enstedy-oithe-ehild parenting autherity in the county in which he the child is permanently

resident or found; or

(b) by aperson other than a parent, by filing a petition for eustedy-ofthe-ehid parenting agthority

in the county in which ke the child is permanently resident or found, but only if ke the child is not inthe
physical-eustody—of physically residing with one of his the child’s parents.

(5) Notice of a ebild—eustedy parenting proceeding shah must be given to the child’s parent,

guardian, eustedian caretaker, those persons havingphysieat-eustedy-of with whom the child is physically

residing, and all other contestants, who may appear, be heard, and file a responsive pleading. The court,

upon a showing of good cause, may permit intervention of other interested parties.”

Section 15. Section 40-4-212, MCA, is amended to read:

"40-4-212. Best interest-interests INTEREST of child. (1) The court shall determine sustedy the

parenting plan in accordance with the best interestnterests INTEREST of the child. The court shall consider
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all relevant parenting factors, welsging WHICH MAY INCLUDE but ARE not limited to:

(a) the wishes of the child’s parent or parents as-te-eustody;

(b} the wishes of the child as—te-a-eustedian;

{¢) the interaction and interrelationship of the child with the child’s parent or parents and siblings
and with any other person who may significantly affeet affects the child’s best interest;

{d) the child's adjustment to home, schogl, and community;

(e) the mental and physical health of all individuals involved;

() physical abuse or threat of physical abuse by one parent against the other parent or the child;

(g} chemical dependency, as defined in 53-24-103, or chemical abuse on the part of either parent;

{h} continuity and stability of care;

{i} developmental needs of the child;

{i} whether a parent bas knowingly failed to pav birth-related costs that the parent is able to pay,

which is considered to be not in the child's best interests;

{k) whether a parent has knowingly fai!ed to financially support a child that the parent is able to

support, which_is considered to be not in the child’s best interests;

{I) whether the child has frequent and continuing contact with both parents, which is considered

to be in the child’s best interests unless the court determines, after a hearing, that contact with a parent

would be detrimentai to the child’s best interests. In making that determination, the court shall consider

evidence of physical abuse or threat of physical abuse by one parent against the other parent or the chiid,

including but not limited to whether a parent or other person rasiding in that parent’s household has been

convicted of any of the crimes enumerated in 40-4-219(8)(b).

{m} adverse effects on the child resulting from continuous and vexatious parenting plan amendment

actions.
{2) A de facto eustody parenting arrangement, in the absence of a prior eustedy parenting decree,
does not require the child’s parent or parents to prove the factors set forth in 40-4-219,

{3) The following are rebuttable presumptions and apply unless contrary to the best interest of the

child:
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{b+ A ewstedy parenting plan action brought by a parent within 6 months after a child support
action against that parent is vexatious.

(b} A motion to amend a final parenting pian pursuant to 40-4-219 is vexatious if a parent seeks

to amend a final parenting plan without making a qood faith effort to comply with the provisions of the

parenting plan or with dispute resolution provisions of the final parenting plan.

Section 16. Section 40-4-213, MCA, is amended to read:

"40-4-213. Temporary-orders Interim parenting ptan. (1) A party to a eustedy parenting proceeding

may move for a-temporary ebstedy-erder an interim parenting plan. The motien must be supported by an

affidavit as provided in 40-4-220{1). The court may award temperaryeustody adopt an interim parenting

plan under the standards of 40-4-212 after a hearing or under the standards of 40-4-212 and 40-4-220(2)
hefore a hearing. If there is no objection, the court may act solely an the basis of the affidavits.
(2} If a proceeding for dissolution of marriage or legal separation is dismissed, any temporary

ceastady—erder interim parenting plan is vacated unless a parent e—the—shild's sustedian moves that the

proceeding continue as a eudstedy parenting proceeding and the court finds, after a hearing, that the
circumstances of the parents and the best irterest interests of the child require that a eustedy-decree

parenting plan be issved adopted. A CHILD SUPPORT DELINQUENCY EXISTING AT THE TIME THAT AN

INTERIM PARENTING PLAN IS VACATED REMAINS A JUDGMENT SUBJECT TO COLLECTION.

(3) If a eustedy garenting‘ proceeding commenced in the absence of a petition for dissolution of
marriage or legal separation is dismissed, any iemperary-custody-order interim_parenting plan is vacated.
A CHILD SUPPORT DELINQUENCY EXISTING AT THE TIME THAT AN INTERIM PARENTING PLAN 1S

VACATED REMAINS A JUDGMENT SUBJECT TO COLLECTION.

{4) Adoption of a final parenting plan under [section 38 20] vacates any interim parenting plan

adopted under this section. A CHILD SUPPORT DELINQUENCY EXISTING AT THE TIME THAT AN INTERIM

PARENTING PLAN IS VACATED REMAINS A JUDGMENT SUBJECT TO COLLECTION."
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Section 17. Section 40-4-214, MCA, is amended to read.
"40-4-214. Interviews. (1) The caurt may interview the child in chambers to ascertain the chiid’s

wishes as to his custodian residence and as-te-visitatien parental contact. The court may permit counsel

to be present at the interview. The court shail cause a record of the interview to be made and to be part
of the record in the case.

{2) The court may seek the advice of professional personnel, whether or not employed by the court
on a regular basis, The advice given shat must be in writing and made available by the court to counsel

upon request. Counsel may examine as a witness any professional personnel consulted by the court.”

Section 18. Section 40-4-215, MCA, is amended to read:

"40-4-215. Investigations and reparts. (1) ireentested-custedy-procoedingsandinothereustody
sroceedingsf If a parent or the-ehild s-eustedian a court-appointed third party requests, or if the court finds

that a parenting proceeding is contested, the court may order an investigation and report congerning

eustodial parenting arrangements for the child. The investigator may be the child’s guardian ad litem or

other professional considered appropriate by the court, The department of public health and human services
may not be ordered to conduct the investigation or draft a report uniess the parent-erthe—echild's-eustodian

person reguesting the investigation is a recipient of aid—te—farmilies—with—dependent—ehidren CASH
ASSISTANCEUNDER THE TEMPORARY ASSISTANCEFORNEEDY FAMILIES BLOCK GRANT, food stamps,

or public assistance and all reasonable options for payment of the investigation, if conducted by a person
not employed by the department, are exhausted. The department may consuit with any investigator and
share information relevant to the child’s best interests. The cost of the investigation and report must be
paid according to the final order. The cost of the educational evaluation under subsection (2){a} must be
paid from the fees for filing petitions for contested amendment of a parenting plan, as provided in
25-1-201(9).

(2) The court _shall determine, if appropriate, the level of evaluation necessary for adeguate

investigation and preparation of the report, which may include one or more of the following:

(a) parenting education;

{b) mediation pursuant to 46-4-303 40-4-301;

{c) factfinding by the investigator; and

(d) psychological evaluation of the parties.
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£2H3) In preparing a report concerning a child, the investigator may consult any person who may
heve has information about the child and the child’s potential eustedial parenting arrangements. Upon order

of the court, the investigator may refer the child to professional personne! for diagnosis. e Except as

reguired for children 16 years of age or older, the investigator may consult with and obtain infermation from
medical, psychiatric, or other expert persons who have served the child in the past without obtaining the

consent of the parenterthe-chid s-eustedian persons or entities authorized by faw to grant or withhold

access to the records. The child’s consent must be obtained if the child has reached the age of 16 unless

the court finds that the child lacks mental capacity to consent. If the requirements of subsection 43} (4) are
fulfilied, the investigator’s report may be received in evidence at the hearing.
£3H4) The court shall mail the investigator’s report to counsel and to any party not represented by

counsel at least 10 days prior to the hearing. The When consistent with state and federal law, the

investigator shall make available to counsel and to any party not represented by counsel the investigator’s
fite of underlying data and reports, complete texts of diagnostic reports made to the investigator pursuant
to the provisions of subsection {2} (3), and the names and addresses of all persons whom the investigator
has consuited. Any party to the proceeding may call the investigator and any person the investigator has
consulted for cross-examination. A party may not waive the right of cross-examination prior to the hearing.

The results of the investigation must be included in the court record and may, without obijection, be

sealed.”

NEW SECTION. Section 19. Final parenting plan -- purpose and objectives. The objectives of a

final parenting plan are to;

{1) protect the best interest of the child ei-a-martage, consistent with 40-4-212;

(2} provide far the physical care ot the child;

{3) maintain the child’s emotianal stability and minimize the child’s exposure to parental conflict,

(4) provide for the child’s changing needs as the child grows and matures, in a way that minimizes
the need for future amendment to the final parenting plan;

{5) set forth the authority and responsibiiities of each parent with respect to the child, consistent
with the criteria in [section 38 20]; and

(6) encourage the parents, when appropriate under [section 18 2Q0], to meet their responsihilities

to their minor children through agreements in the parenting plan rather than through judicial intervention.
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NEW SECTION. Section 20. Final parenting pian criteria. (1) In every dissolution proceeding,

proceeding for declaration of invaiidity of marriage, parenting pian proceeding, or legal separation
proceeding that involves a child, each parent or both parents jointly shall submit to the court, in good faitn,
a proposed final plan for parenting the child, which muast MAY include the allocation of parenting functions.
A final parenting plan must be incorporated into any final decree or amended decree, including cases of
dissolution by default. As used in this section, parenting functions means those aspects of the parent-child
relationship in which the parent makes decisions and performs functions necessary for the care and growth

of the child, iretuding WHICH MAY INCLUDE:

{a} maintaining a loving, stable, consistent, and nurturing relationship with the child;

{h) attending to the daily needs of the child such as feeding, physical care, DEVELOPMENT, and

grooming, supervision, SPIRITUAL GROWTH AND DEVELOQPMENT, heaith care, day care, and engaging in

other activities that are appropriate to the developmental level of the child and that are within the social
and economic circumstances of the particular family;
(c) attending to adequate education for the child, including remedial or other education essential

10 the best #terests INTEREST of the child;

ENSURING THE INTERACTIONS AND INTERRELATIONSHIP OF THE CHILD WITH THE CHILD'S PARENTS

AND SIBLINGS AND WITH ANY OTHER PERSON WHO SIGNIFICANTLY AFFECTS THE CHILD'S BEST

INTEREST; and

(e) exercising appropriate judgment regarding the child’s Welfare, consistent- with the child’s
developmental level and the family’s social and economic circumstances.

(2) Based on the best interest of the child, a final parenting plan must MAY include, at a minimum,
provisions for:

(a) designation of a parent as custodian of the chiid, solely for the purposes of all other state and
federal statutes that require a designation or determination of custody, but the designation may not affect
either parent’s rights and responsibilities under the parenting ptan;

{b) designation of the legal residence of both parents and the child, except as provided in 40-4-217;

{c) a residential schedule specifying the periods of time during which the child will feside with each
parent, including provisions for holidays, birthdays of family members, vacations, and other special
occasions;
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(d) finances to provide for the child’s needs; ahéd

{e} any other factors affecting the physical and emational health and well-being of the child:;

tal-previsions—tor (F) periodic review of the parenting plan when requested by either parent or the
child or when circumstances arise that are foreseen by the parents as triggering a need for review, such
as attainment by the child of a certain age or if a change in the child’s residence is necessitated;

1G] sanctions that will apply if a parent fails to follow the terms of the parenting plan, including
contempt of court;

{e}{H) allocation of parental decisionmaking authority regarding the child’s:

{i) education;

(i) rehigious-upbringtng SPIRITUAL DEVELOPMENT; and
(iii) health care AND PHYSICAL GROWTH:;

{1} the method by which future disputes concerning the child will be resolved between the
parents, other than court actian; and

{et-stherprovisions-appheabla—te (J] the unique circumstances of the child or the family situation
that the parents agree will facilitate a meaningful, ongoing relationship between the child and parents.

43(3) The court may in its discretion order the parties to participate in a dispute resolution process
to assist in resolving any conflicts between the parties regarding adoption of the parenting plan. The dispute
resolution process may include counseling or mediation by a specified person or agency, or court action.

{b}{4] Each parent may make decisions regarding the day-to-day care and control of the child while
the child is residing with that parent, and—+egardless—e+the-allosationof-decisiormakingir-the-parerting
ptam: either parent may make emergency decisions affecting the child’s safetly or health. When mutual
decisionmaking is designated in the parenting plan but cannot be achieved regard‘ing a particular issue, the
parents shall make a good faith effort to resolve the issue through any dispute resolution process provided
for in the final parenting plan.

+6H5) If & parent fails to comply with a provision of the parenting plan, the other parent's
obligations under the parenting plan are not affected.

{2}(6) THE COURT MAY SHALL ORDER THAT THE PARENTING PLAN BE SEALED JFRRIMACY OF
FHERLANIS MNECESSARY-TO- PROTECT-THEBEST INTEREST OF THE CHILD EXCEPT FOR ACCESS BY
THE PARENTS, GUARDIAN, OR OTHER PERSON HAVING CUSTODY OF THE CHILD.

- Legislative

" Services S21- HB 231
“ ﬂvzsmn



56th Legislature HBO231.03

QO W 0O N O AW NN -

W O NN NN NN RN NN 2 2 e a3 e a2 a2 a2
O W O N PR, W N RO WD Rk, W N -

Section 21. Section 40-4-216, MCA, is amended to read:

"40-4-216. Hearings. (1) Gustedy Parenting plan proceedings shall receive priority in being set for
hearing.

{2} The court may tax as costs the payment of necessary travél and other expenses incurred by
any person whose presence at the hearing the court deems considers necessary to determine the best
interest of the child.

{3) The court, without a jury, shall determine questions of law and fact. If it finds that a public
hearing may be detrimental to the child’s best interest, the court may exclude the public from a eustedy
parenting hearing but may admit any person who has a direct and legitimate interest in the particular case
or a legitimate educational or research interest in the work of the court.

(4) If the court finds it necessary that the record of any interview, report, investigation, or
testimony in a eustedy parenting proceeding be kept secret to protect the child's welfare, the court may

make an appropriate order sealing the record.”

Section 22. Section 40-4-217, MCA, is amended to read:
"40-4-217. Visitation Notice of intent to move. (1) A-parert-whe-is-pet-granted-eustedyofthe

8} Fhe A parent who intends to change residence shall, unless precluded under [section 39 20},
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provide written notice reguired-by-subsection{4d} to the other parent.

{2) If a parent's change in residence will significantly affect the child’s cantact with the other

parent, as—defred-m-46-4-218{ el notice must be served personally or given by certified mail not less

than 30 days before the proposed change in residence and must include & proposed revised residential

schedule. Proof of service must be filed with the court that issued-the-custody-order adopted the parenting

plan.

wisitation-sehedwle- Failure of the parent who receives notice to respond to the written notice or to seek

amendment of the residential schedule pursuant to 40-4-219 within the 30-day period constitutes

acceptance of the proposed revised residential schedule,
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Section 23. Section 40-4-219, MCA, is amended to read:

"40-4-219. Moediieation Amendment of parenting plan -- mediation. (1) The court may in its

discretion medify amend a prior eustedy-deeree parenting plan if it finds, upon the basis of facts that have
arisen since the prior degsree plan or that were unknown to the court at the time of entry of the prior deeree
plan, that a change has occurred in the circumstances of the child er-the—child's—eustedian and that the
modifieation amendment is necessary to serve the best interest of the child, ard-+H+furtherfinds-that In

determining the child’s best interest under this section, the court may, in addition to the criteria in

40-4-212, also consider whether:

{a) the eustedfan—ag%ees parerits agree to the mredifieation amendment;

(b} the child has been integrated into the family of the petitioner with consent of the eustedian

parents;

{dt the child is 14 years of age or older and desires the mediieation amendment;

{eH{d) the-eustedian one parent has willfully and consistently:

(i} refuses refused to allow the child to have any contact with the reregstedial other parent; or

{ii} atterppts gttempted to frustrate or deny contact with the child by the rereustedial-parents
exereige-ovisitation—rights other parent; or ‘

H(e) the-eustedial-parent one parent has changed or intends to change the child's residence to
enetherstate in a manner that significantly affects the child’s contact with the other parent. A-ehange-in

(2) A court may modify a de facto eustedy parenting arrangement in accordance with the factors

set forth in 40-4-212.
(3) The court shail presume the-edstedian 3 parent is not acting in the child’s best interest if the
edstedian parent does any of the acts specified in subsection +HHe} (1)(d) or (8).
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{4) The court may medify amend the prior deeree parenting plan based on subsection HHE (1){e)

to provide a new wsitation residential schedule for parental contact with the child and to apportion

transportation costs between the parents.
{b) Attorney fees and ccsts must be assessed against a party seeking meddication frivolous or

repeated amendment if the court finds that the medification amendment action is vexatious and constitutes

harassment,

(B8) A eustedy-desree parenting plan may be medified amended upon the death of the-eustedial one
parent pursuant to 40-4-221.

{7) As used in this section, "prior eustody—daeree™ parenting plan” means a sudstedy parenting
determination contained in a judicial decree or order made in a eustody parenting proceeding. [n proceedings

for amendment under this section, a proposed amended parenting plan must be filed and served with the

motion for amendment and with the response to the motion for amendment. Preference must be given to

carrying out the parenting plan.

{8} (a) If a parent or other person residing in that parent’'s household has been convicted of any
of the crimes listed in subsection {8Het (B)(b), the other parent or any other person who has been granted

eastedy-of rights to the child pursuant to court order may file an objection to the current eustedy parenting

order with the court. The parent or other persan having eustedy rights to the child pursuant to court order
shall give notice to the other parent of the objection as provided by the Montana Rules of Civil Procedure,

and the other parent has 20 days from the notice to respond. If the ether parent who receives notice of

obiection fails to respond within 20 days, the eustedy parenting rights of the—ether that parent are
suspended until further order of the court. if the-ether that parent respends and objects, a hearing must

be held within 30 days of the response.

{e} This subsection {8) applies to the following crimes:

(i) deiiberate homicide, as described in 45-5-102;
(i) mitigated deliberate homicide, as described in 45-5-103;
{iii) sexual assault, as described in 45-5-502;

{iv} sexual intercourse without consent, as described in 45-5-503;
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(v} deviate sexual conduct with an animal, as described in 45-2-101 and p.rohibited under
45-5-505;

{vi) incest, as described in 45-5-507;

{vii) aggravated promotion of prostitution of a child, as described in 45-5-603{1)(b);

{viii) endangering the weifare of children, as described in 45-5-622;

{ix) partner or family member assault of the type described in 45-5-206(1)(a};

{x) sexual abuse of children, as described in 45-5-625.

{9} Except in cases of physical abuse or threat of physical abuse by one parent against the other

parent or the child, or when a parent_has been convicted of a crime enumerated in subsection (B}{b), the

court may, in its discretion, order the parties to participate in a dispute resoiution process to_assist in

resolving any conflicts hetween the parties regarding amendment of the parenting plan. The dispute

resojution process may include counseling or mediation by a specified person or agency, and court action."

Section 24. Section 40-4-220, MCA, is amended to read:

"40-4-220, Affidavit practice. (1) A Unless the parties agree to an interim parenting plan or_an
amended parenting pian, the moving party seeking atempoetary-eustody-order an interim parenting plan or

rmadifieation amendment of a eustedy-deeree final parenting plan shall submit, together with his the moving
papers, an affidavit setting forth facts supporting the requested erder plan or medificatien amendment and
shall give notice, together with a copy of his the affidavit, to other parties to the proceeding, who may file
oppesing affidavits. The court shall deny the motion unless it finds that adequate cause for hearing the
motion is established by the affidavits, based on the best interests of the child, in which case it shall set
a date for hearing on an order to show cause why the requested erder plan or medifieation amendment
should not be granted.

(2) (a) A party seeking a-—temporary-—ecustedy-order an interim parenting plan méy request that the
court grant a temporary assigpment-of-custedy order providing for living arrangements for the child ex

parte. He The party shall se make the request in kis the moving papers and shall submit an affidavit
showing that:

(i) no previous determiration-ofcustody parenting plan has been made ordered by a court and it
would be in the child’s best interest under the standards of 40-4-212 if temporary eustedy—were-placed
with-the-persen-desigrated living arrangements for the child were as proposed by the maoving party; or
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(i) although a previous determinatior—ef—eustedy parenting plan has been made ordered, an
emergency situation has arisen in the child’s present environment erdangers his-ghysica-er—emotional
heakth-that is detrimental to the child’s best interests and an immediate change efeustedy-would-serve in
the parenting plan is necessary to protect the shHds—physical-oremetionahealth child.

{b} If the court finds from the affidavits submitted by the moving party that etemporary-assigrment

of-eustedy the interim parenting olan proposed by the moving party would be in the child's best interest

under the standards of 40-4-212 or that the child's physica-eremetionathealth-is-endangered present
environment is detrimental to the child’s best interest and would be protected by a-tempetary-assighment
of—custedy the interim parenting plan, the court shall make an order plasing-temporary—eustody—with-the
person-desighated implementing the interim parenting plan proposed by the moving party e—with-some
otherperson—decighrated-by-the-eedrtard. The court shall require all parties to appear and show céuse
within 20 days from the execution of the erdes interim parenting plan why—#-the-case-ofa-temporaryorder
issued-updersubseetiont2HaHi}; the temporary-order interim parenting plan should not remain in effect until

further order of court

Section 25. Section 40-4-221, MCA,, is amended to read:

"40-4-221. Determination of eustedy child’'s care upon death of eustedial parent. (1) Upon the

death of a parent

L one or
more parties named in subsection (2} may request a edstedy parenting plan hearing. The rereustodial
surviving parent skall must be a party in any proceeding brought under this section.

{2} Upon the death of a parent granted-cusiedy-afa-child, any of the following parties may request

a eustedy parenting plan hearing and-seek—oustody—of-the-child:
{a) the nenedstodiatl natural parent;

{b) the surviving spouse of the deceased eustedial parent;

{c) a person nominated by the will of the deceased sustodiat parent;

{d) any person nominated by the child if the child is at least 12 years old;

(e) any other person if that person has actual physical control over the child;

{f! any other party whom, upon showing of good cause, the court permits 1o intervene as an
interested party.
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{3) The hearing and determination of ewstedy-—shal-be a parenting plan is governed by this part.”

Section 26. Section 40-4-225, MCA, is amended to read:

"40-4-225. Access to records by rensustedial parent. NotWithstanding any other provision of law,
access to records and information pertaining to a minor child, including but not limited to medical, dental,
law enforcement, and school records, may not be denied to a parent because-such-parentisretthechild’s
eustedial-parent who is a party to a parenting plan.”

Section 27. Section 40-4-226, MCA, is amended to read:

"40-4-226. Gourt-ordered COURT-SANCTIONED educational program on effects of dissolution of

marriage on children. (1) In a proceeding for dissclution of marriage involving a minor child or in a eustedy
medHication parenting plan proceeding involving a minor child, a court shall inform the parties, excluding
the minor child, of available educational programs concerning the effects of dissolution of marriage on
children and, if the court finds that it would be in the best interest of the minor child, sa¥ shail order the

parties to attend a eeurt-spensered COURT-SANCTIONED program. The pregram may be divided into

sessions. The program must be educational in nature and may not be designed for individual therapy.

may—be—assessed-bythe—eeurt—inan-equitable mannerr: The cost of implementing the eourtspensored

COURT-SANCTIONED educational program for each district court, provided for in subsection (1}, must be

paid from the fees for filing petitions for contested amendment of a parenting plan, pravided for in

25-1-201(9). COSTS MAY INCLUDE PARENTING EVALUATION AND GUARDIAN AD LITEM SERVICES."

Section 28. Section 40-4-302, MCA, is amended to read:
"40-4-302. Mediation proceeding -- tolling of statute of limitations. (1) The purpose of a mediation
proceeding is to reduce the acrimony that may exist between the parties and to develop an agreement that

is supportive of the best interests of a child involved in the proceeding.
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(2) The mediator shall attempt to effect a settlement of the ehild-custedy parenting, child support,

wisitation parental contact with the child, maintenance, or property settlement dispute, The mediator may

not use coercive measures to effect the settlement. The mediator may recommend that a party obtain

BWN

assistance from other resources in the community.

o

{3) Subject to 40-4-301(1), the mediator may exclude attorneys from the mediation sessions. The
parties’ attorneys may confer with the mediator prior to the mediation session and may review and approve
any agreement.

(4} An applicable statute of limitations is tolled as to the participants during the period of mediation.

The tolling commences on the date the parties agree in writing to participate in the mediation or when the

O W W N,

court orders mediation, whichever is later, and ends on the date the mediation is officially terminated by

11 the mediator."

12
13 Section 29, Section 40-4-307, MCA, is amended to read:
14 "40-4-307. Mediator qualifications. A mediator shall must meet the following minimum

15 qualifications:

16 (1} knowledge of the court system and the procedures used in family law matters;

17 (2} knowledge of other resources in the community to which the parties may be referred for
18 assistance;

19 {3} if applicable, knowledge of child development, clinical issues relating to children, the effects

20  of marriage dissolution on children, and ekidd-eustedy parenting research; and

21 {4} knowledge of the mediation process.”

22

23 Section 30. Section 40-6-211, MCA, is amended to read:

24 "40-6-211. Obligations of parents for the support and education of their children. The parent or

25 parents entitted-te-the-custedy of a child must shall give him the child support and education suitable to

26 kis the child’s circumstances.”

27
28 Section 31. Section 40-8-221, MCA, is amended to read:
29 "40-6-221. Gustedy Parenting, services, and earnings of child. The father and mother of an

30 unmarried minor child are equally entitled ta the eustedy parenting, services, and earnings of the child. If
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either parent ke is dead or unable or refuses to take-the-custedy exercise parenting or has abandoned his
erher the family, the other parent is entitled to the eustedy parenting, services, and earnings of the child,

unless eustedy care of the child is determined otherwise pursuant to 40-4-221."

Section 32. Section 40-9-101, MCA, is amended to read:
“40-9-101. Application of Montana Rules of Civil Procedure. (1) Except as otherwise provided,
the Montana Rules of Civil Procedure apply to all proceedings under this section and 40-9-102.

{2) A proceeding for grardparent grandgarent-grandchild contact wsitatier under this section and

40-9-102 shall must be entitled, "In re the wisitatiorn grandparent-qrandchild contact of ...... "

{3) The initial pleading in all proceedings under this section and 40-9-102 shall must be
denominated a petition. A responsive pleading shall must be denominated a respanse. Other pleadings shal

must be denominated as provided in the Montana Rules of Civil Procedure.”

Section 33. Section 40-9-102, MCA, is amended to read:
"40-9-102. Grandparent Grandparent-grandchild contact visitatien+ights. (1) Except as provided

in subsection {b), the district court may grant to a grandparent of a child reascnabie wisitatier rights to

contact with the child, including but not limited to wisitatien rights regarding a child who is the subject of,
or as to whom a disposition has been made during, an administrative or court proceeding under Title 41

or this title. The department of public heaith and human services must be given notice of a petition for

grandperent grandparent-grandchild contact wisitatier regarding a child who is the subject of, or as to
whom a disposition has been made during, an administrative or court proceeding under Title 41 or this title.

(2) Misitatioprights Grandparent-grandchild contact granted under this section may be granted only

upon a finding by the court, after a hearing, that the wisitatien contact would be in the best interest of the
child.

(3) A person may not petition the court under this section mare often than once every 2 vears
unless there has been a significant change in the circumstances of:

(a) the child; ‘

(b} the child’'s parent, guardian, or custodian; or

{c) the child’s grandparent.

(4) The court may appoint an attorney to represent the interests of a child with respect to wisttation
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1 grandparent-grandchild contact when the interests are not adequately represented by the parties to the

2 proceeding.

3 (5} This section does not apply if the child has been adopted by a person other than a stepparent
4 or a grandparent. MisHater—rights Grandparent-grandchild contact granted under this section terminate
5 terminates upon the adoption of the child by a person other than a stepparent or a grandparent.”
6

Section 34. Section 45-5-304, MCA, is amended 10 read:
8 "45-5-304. Custodial interference, {1} A person commits the offense of custodial interference if,

9  knowing that the person has no legal right to do so, the person:

10 {a} takes, entices, or withholds from lawful custody any child, incompetent person, or other person
11 entrusted by authority of law to the custody of another person or institution;

12
13
14
15
16

17

18 {2) A person convicted of the offense of custodial interference shall be imprisoned in the state

19 prison for any term not to exceed 10 years or be fined an amount not to exceed $50,000, or both.

20 (3) With respect to the first alleged commission of the offense only, a person who has not left the

21 state does not commit an offense under this section if the person voluntarily returns the child, incompetent

22 person, or other person to lawful custody prierte before arraignment. With respect to the first alleged

23 commission of the offense only, a person who has left the state does not commit an offense under this

24 section if the person voluntarily returns the child, incompetent person, or ather person to lawful custody

25  p+ior-te before arrest.”

26

27 NEW SECTION. Section 35. Parenting interference. (1) A person commits the offense of parenting

28 interference if, knowing that the person has no legal right to do so, the person:

29 (a) before the entry of a court order determining parenting rights, takes, entices, or withholds a

30 child from the other parent when the action manifests a purpose to substantially deprive that parent of
Legislative
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parenting rights; or

{b) is one of two persons who has parenting authority of a child under a court order and takes,
entices, or withholds the child from the other when the action manifests a purpose to substantially deprive
the aother parent of parenting rights.

(2} A person convicted of the offense of parenting interference shall be imprisoned in the state
prison for any term not to exceed 10 years or be fined an amount not to exceed $50,000, or both.

{3) With respect to the first alleged commission of the offense only, a person who has not left the
state does not commit an offense under this section if the person voluntarily returns the child before
arraignment. With respect to the first alleged commission of the offense only, a person who has left the

state does not commit an offense under this section if the person voluntarily returns the child before arrest.

Section 36. Section 45-5-631, MCA, is amended to read:

"45-5-631. Visitation-interferenos Interference with parent-child contact. (1) A person who has

legateustedy-etaninerehid been granted parent-child contact under & parenting plan commits the offense

of wisitatien interference with parent-child contact if he the person knowingly or purposely prevents,

obstructs, or frustrates the visitatien rights of a another person entitled to wisitatier parent-child contact

under an existing court order.
(2) A person convicted of the offense of visitatien interference with parent-child contact shali be
fined an amount not to exceed $500 or be imprisoned in the county jail for a term not to exceed 5 days,

or both."

Section 37. Section 45-5-632, MCA, is amended to read:

"45-5-632. Aggravated visitatien interference with parent-child contact. (1) A person who

commits the offense of wisitatiern interference with parent-child contact by changing the residence of the

minor child everwhem-he-haslegal-custedy to another state without giving written notice as required in

40-4-217, unless _the notice requirement has been precluded under [section 38 20], or without written

consent of the person entitled to wisitatier parent-child contact pursuant to an existing court order commits

the offense of aggravated wisitatien interference with parent-child contact.

(2) A person convicted of the offense of aggravated visitation interference with parent-child contact
shall be fined an amount not to exceed $1,000 or be imprisoned in the state prison for a term not to exceed
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18 months, or both.”

Section 38. Section 45-5-833, MCA, is amended to read:

"45-5-633. Defenses to wisitatien interference with parent-child contact and aggravated wisitation

interference with parent-child contact. (1) A person does not commit the offense of visitatiern interference

with parent-child_contact or aggravated visitatien interference with parent-child contact if ke the person

acts:

(a) with the consent of the person entitled to wisitatier parent-child contact;

(b} under an existing court order; or
(c} with reasonable cause.
{2) Return of the child prierte before arrest is a defense only with respect to the first commission

of visitatien interference with parent-child contact or aggravated wisitation interference with parent-child

contact."

NEW SECTION. Section 39. Repealer. Sections 40-4-222, 40-4-223, 40-4-224, 40-6-222,

40-6-223, 40-6-224, and 40-6-231, MCA, are repealed.

NEW SECTION. Section 40, Codification instruction. (1) [Sections 48—apd 19 AND 20] are

intended to be codified as an integral part of Title 40, chapter 4, part 2, and the provisions of Title 40,
chapter 4, part 2, apply to [sections 38-ard 19 AND 20].
{2) [Section 34 35] is intended to be codified as an integral part of Title 45, chapter 5, part 8, and

the provisions of Title 45, chapter 5, part 6, apply to [section 34 35].

NEW SECTION. Section 41. Saving ctause. [This act] does not affect rights and duties that

matured, penalties that were incurred, or proceedings that were begun before October 1, 1997,

NEW SECTION. Section 42. Severability. |f a part of [this act] is invalid, all valid parts that are

severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its
applications, the part remains in effect in all valid applications that are severable from the invalid

applications.
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NEW SECTION. Section 43. Applicability. [This act] applies to proceedings begun after Octaber

1, 1997, INCLUDING PROCEEDINGS REGARDING MODIFICATION OF ORDERS OR DECREES EXISTING
ON OCTOBER 1, 1997.

P oW N

-END-
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HOUSE BILL NC. 231
INTRODUCED BY BARNHART, BROOKE, ECK, WATERMAN, DOWELL, COCCHIARELLA, SANDS,
WYATT, KOTTEL, HALLIGAN, HARGROVE, BURNETT

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING DOMESTIC RELATIONS STATUTES
REGARDING THE CUSTODY AND VISITATION OF CHILDREN INVOLVED IN A MARRIAGE DISSOLUTION;
REVISING APPLICABLE TERMINOLOGY; REQUIRING ADOPTION OF A FINAL PARENTING PLAN THAT
INCLUDES SPECIFIC PROVISIONS IN THE BEST INTERESTS OF THE CHILD, AN OPTION FOR DISPUTE
RESOLUTION OR MEDIATION EXCEPT IN CASES OF PROVEN CHILD OR SPOUSAL ABUSE, AND AN
OPTION FOR PERIODIC REVIEW OF THE PARENTING PLAN; ALLOWING ADOPTION OF AN INTERIM
PARENTING PLAN DURING THE TIME DISSOLUTION PROCEEDINGS ARE PENDING; REQUIRING
DESIGNATION OF ONE PARENT AS CUSTCDIAN FOR APPLICABILITY OF FEDERAL CR STATE LAWS;
REQUIRING THAT PARENTS RECEIVE INFORMATION REGARDING PARENTAL RESPONSIBILITY AND
CONTACT WITH THE CHILD IN DISPUTED CASES; ALLOWING THE TRIAL COURT TO DETERMINE THE
APPROPRIATE LEVEL OF EVALUATION NECESSARY TG ESTABLISH PARENTING ARRANGEMENTS;
PROVIDING A FEE FOR FILING A PETITION FOR CONTESTED AMENDMENT OF A PARENTING PLAN TO
DEFRAY THE COSTS OF IMPLEMENTING THE GRURTORDERED COURT-SANCTIONED EDUCATIONAL

PROGRAM ON THE EFFECTS OF DIVORCE ON CHILDREN IN DISPUTED CASES AND THE COST OF
PARENTING EDUCATION WHEN ORDERED FOR THE INVESTIGATION AND PREPARATION OF A REPORT
CONCERNING PARENTING ARRANGEMENTS; REVISING APPROPRIATE TERMINOLOCGY IN GRANDPARENT
VISITATION STATUTES AND APPLICABLE CRIMINAL STATUTES; AMENDING SECTIONS 25-1-201,

THERE ARE NO CHANGES IN THIS BILL AND IT WILL NOT BE
REPRINTED. PLEASE REFER TO THIRD READING COPY
(BLUE) FOR COMPLETE TEXT.
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1 HOUSE BILL NO. 231
2 INTRODUCED BY BARNHART, BROOKE, ECK, WATERMAN, DOWELL, COCCHIARELLA, SANDS,
3 WYATT, KOTTEL, HALLIGAN, HARGROVE, BURNETT

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING DOMESTIC RELATIONS STATUTES
6 REGARDING THE CUSTODY AND VISITATION OF CHILDREN INVOLVED IN A MARRIAGE DISSOLUTION:
7  REVISING APPLICABLE TERMINOLOGY; REQUIRING ADOPTION OF A FINAL PARENTING PLAN THAT
8 INCLUDES SPECIFIC PROVISIONS iN THE BEST INTERESTS OF THE CHILD, AN CPTION FOR DISPUTE
9 RESOLUTION OR MEDIATION EXCEPT IN CASES OF PRCVEN CHILD OR SPOUSAL ABUSE, AND AN
0 OPTION FOR PERIODIC REVIEW OF THE PARENTING PLAN; ALLOWING ADOPTION OF AN INTERIM
M PARENTING PLAN DURING THE TIME DISSOLUTION PROCEEDINGS ARE PENDING; REQUIRING
12  DESIGNATION OF ONE PARENT AS CUSTODIAN FOR APPLICABILITY OF FEDERAL OR STATE LAWS;
13  REQUIRING THAT PARENTS RECEIVE INFORMATION REGARDING PARENTAL RESPONSIBILITY AND
14  CONTACT WITH THE CHILD IN DISPUTED CASES; ALLOWING THE TRIAL COURT TO DETERMINE THE
15  APPROPRIATE LEVEL OF EVALUATION NECESSARY TO ESTABLISH PARENTING ARRANGEMENTS;
16  PROVIDING A‘FEE FOR FILING A PETITION FOR CONTESTED AMENDMENT OF A PARENTING PLAN TO
17  DEFRAY THE COS_TS OF IMPLEMENTING THE GOURTCRBEREDB COURT-SANCTIONED EDUCATIONAL
18 PROGRAM ON THE EFFECTS OF DIVORCE ON CHILDREN IN DISPUTED CASES AND THE CQOST OF
19  PARENTING EDUCATION WHEN ORDERED FOR THE INVESTIGATION AND PREPARATION OF A REPORT
20  CONCERNING PARENTING ARRANGEMENTS; REVISING APPROPRIATE TERMINOLOGY IN GRANDPARENT
21 VISITATION STATUTES AND APPLICABLE CRIMINAL STATUTES; AMENDING SECTIONS 25-1-201,
22  40-1-105,40-1-213,40-1-402,40-4-103,40-4-104, 40-4-105,40-4-109, 40-4-110, 40-4-123, 40-4-201,
23 40-4-204,40-4-205,40-4-211,40-4-212,40-4-213,40-4-214,40-4-215, 40-4-216, 40-4-217,40-4-219,
24 40-4-220,40-4-221,40-4-225,40-4-226, 40-4-302, 40-4-307,40-6-211,40-6-221, 40-9-101, 40-9-102,
25  45-5-304, 45-5-631, 45-5-632, AND 45-5-633, MCA; REPEALING SECTIONS 40-4-222, 40-4-223,
26 40-4-224, 40-6-222, 40-6-223, 40-6-224, AND 40-6-231, MCA; AND PROVIDING AN APPLICABILITY
27  DATE."

29 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
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Section 1. Section 25-1-201, MCA, is amended to read:

“25-1-201. Fees of clerk of district court. (1) The clerk of the district court shall collect the
following fees:

(a) at the commencement of each action or proceeding, except a petition for dissolution of
marriage, from the plaintiff or petitioner, $80; for filing a complaint in intervention, from the intervenor,
$80; for filing a petition for dissolution of marriage, a fee of $120; amd for filing a petition for legal

separation, a fee of $120; and for filing a petition for a contested amendment of a final parenting plan, a

fee of $120;

{(b) from each dafendant or respandent, on appearance, $60;

{c} on the entry of judgment, from the prevailing party, $45;

{d) for preparing copies of papers on file in the clerk’s offica, 50 cents par page for the first five
pages of each file, per request, and 25 cents per additional page;

(e} for each certificate, with seal, $2;

{f} for oath and jurat, with seal, $1;

{g) for search of court records, 50 cents for each year searched, not t0 exceed a total of $25;

(h) for filing and dacketing a transcript of judgment or transcript of the docket from all other courts,
the fee for entry of judgment provided for in subsection (1){c};

{i) for issuing an execution or order of sale on a foreclosure of a lien, $5;

(j} for transmission of records or files or transfer of a case to another court, $5;

{k) for filing and entering papers raceived by transfer from other courts, $10;

(I} for issuing a marriage license, $30;

{m} on the filing of an application for informal, formal, or supervised probate or for the appointment
of a personal representative or the filing of a petition for the appointment of a guardian or conservator, from
the applicant or petitioner, $70, which includes the fee for filing a will for probate;

{n} on the filing of the items required in 72-4-303 by a domiciliary foreign personal representative
of the estate of a nonresident decedent, $55;

(o} for filing a declaration of marriage without solemnization, $30;

{p} for filing a motion for substitution of a judge, $100.

{2} Except as pravided in subsections (3} through 8} (9}, 32% of all fees collected by the clerk of

the district court must be deposited in and credited to the district court fund. If no district court fund exists,
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that portion of the fees must be deposited in the general fund for district court operations. The remaining
oortion of the fees must be remitted 10 the state to be deposited as provided in 19-5-404.

{3) In the case of a fee collected for 1ssuing a marriage license or filing a declaration of marriage
without solemmization, $14 must be deposited in and credited to the state general fund, $6.40 must be
deposited in and credited to the county general fund, and $9.60 must be remitted to the state to be
deposited as provided in 19-5-404,

{4) Of the fee for filing a petition for dissolution of marriage or tegal separation, $4Q must be
deposited in the state general fund, $35 must be remitted to the state to be deposited as provided in
19-5-404, $5 must be deposited in the children’s trust fund account established by 41-3-702, and $20
must be deposited in and credited to the district court fund. If no district court fund exists, the $20 must
be deposited in the general fund for district court operations.

{5) (a) Before the percentages cantained in subsection {2) are appiied and the fees deposited in the
district court fund or the county general fund or remitted to the state, the clerk of the district court shall
deduct from the following feas the amounts indicated:

(i) at the commencement of each action or proceeding and for filing a complaint.in intervention as
provided in subsection (1}{a}, $35;

{ii) from each defendant ar respondent, on appearance, as provided in subsection {1}{b), $25;

(it} an the entry of judgment as provided in subsection (1){c), $15; and

{iv) from the applicant or petitioner, an the filing of an application for probate or far the appointment
of a personal representativa or on the filing of a petition for appointment of a guardian or conservator, as
orovided in subsection {1}{m), $15.

{b) The clerk of the district court shall deposit the money deducted in subsection (5)(a) in the
county general fund for district court operations unless the county has a district court fund. If the county
has a district court fund, the money must be deposited in that fund.

{(6) The fee for filing a motion for substitution of a judge as provided in subsection (1){(p) must be
remitted to the state to be deposited as provided in 19-5-404.

{7) Fees collected under subsections {1}{(d) through (.1)(i} must be depasited in the district court
fund. If no district court fund exists, fees must be deposited in the general fund for district court operations.

(8} The clark of the district court shall remit to the credit of the state general fund $20 of each fee
collected under the provisions of subsections (1}(a) through (1)(¢c), (1}{m), and (1){n} to fund a portion of

"Legisiative

N i oA .
X Division 3 HB 231



55th Legislature HB0231%03 "

G G b W N

11
12
13

14

15
16
17
18
19
20
21
22
23
24
25
286
27
28
29
30

judicial salaries.
{9} The fee for filing a petition for a contested amendment of a parenting plan must be remitted by

the_glerk of the district court tg the credit of the district court to defray the costs of the eedrt-sponsered

COURT-SANCTIONED educational pragram concerning the effects of dissolution of marriage on chiidren,

as required in 40-4-228, and to defray the expense of education when ordered for the investigation and

preparation of a report concerning parenting arrangements, as provided in 40-4-215(2}{a)."

Section 2. Section 40-1-105, MCA, is amended to read:

"40-1-105. Application of the Montana Rules of Civil Procedura. (1) Except for proceedings
esoming under the Uniform Child Custody Jurisdiction Act, the Montana Rules of Civil Procedure apply to
all proceedings under this chapter, except as otherwise pravided in this chapter.

(2} A proceeding for daclaration of invalidity of marriage skhal must be entitled, "in re the Marriage
of ......... and ............ . A eustedy parenting or support proceeding shall must be entitied, "In re the
+eustedyd (parenting] (support) of ........

(3) The initial pleading in all proceedings under this chapter shall must be denominated a petition.
A responsive pleading shakh must be denominated & response. Other pleadingg, and all pleadings in other
matters under this chapter, shall must be denominated as provided in the Montana Rules of Civii Procedure.

{4) In this chapter, "decree” includes "judgment".”

Section 3. Section 40-1-213, MCA, is amended to read:

"40-1-213. Judicial approval. (1) The district court may order the clerk of the district court to
i1ssue a marriage license and a marriage certificate form to a party aged 16 or 17 years of age who has no
parent capable of consenting to kis the party’s marriage or has the consent of both parents or of the parent
having the actual care, eustady parenting authority, and control to his the garfy’g marriage, if capablé of
giving consent, or of his the party’s guardian. The court must require both parties to participate in a period
of marriage counseling involving at least two separate counseling sessions not less than 10 days apart with
a designated counselor as a condition of the order for issuance of a marriage license and & marriage
certificate form under this section.

{2) A marriage license and a marriage certificate form may be issued under this section only it the

court finds that the underaged party is capable of assuming the respansibilities of marriage and the marriage
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will serve his the party’s best irterest interests. Pregnancy alone does not establish that the best iaterest
interests of the party will be served.
(3} Thedistrict court shall autharize performance of a marriage by proxy upon the showing required

by the provisions on solemnization.”

Section 4. Section 40-1-402, MCA, is amended to read:

“40-1-402. Declaration of invalidity. {1) The district court shall enter its decree declaring the
invalidity of a marriage entered into under the foilowing circumstances:

{a) a party lacked capacity to consent to the marriage at the time that the marriage was entered
into, either because of mental incapacity or infirmity or because of the influence of alcohol, drugs, or other
incapacitating substances, or a party was induced to enter into a marriage by force or duress or by fraud
involving the essentiais of marriage; .

{b} a party lacks the physical capacity to consummate the marriage by sexual intercourse, and at
the time that the marriage was entered into, the other party did not know of the incapacity;

(c) a party was under the-age-ef 16 years of age or was aged 16 or 17 years of age and did not
have the consent of the party’s parents or guardian or judicial appraval; or

{d) the marriage is prohibited.

(2} A declaration of invalidity under shbsections {1){a) through (1}(c) may be sought by any of the
following persons and must be commenced within the times specified, but ir-re-evertrmay a declaration
of invalidity may not be sought after the death of either party to the marriage:

(a) for lack of capacity to consent because of mental incapacity or infirmity, no later than 1 year
after the petitioner obtained knowledge of the described condition;

{by for lack of capacity to consent because of the influence of alcochol, drugs, or other
incapacitating substances, no later than 1 year after the petitioner obtained knowledge of the described
condition;

(c} for lack of capacity to consent because of force, duress, or fraud, no later than 2 years after
the petitioner obtained knowledge of the described condition;

(d) for the reason set forth in subsection (1){b), by either party, no later than 4 'years after the
petitioner obtained knowledge of the described condition;

(e) for the reason set forth in subsection {1)(c}, by the underaged party or the party's parent or
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guardian, prierte before the time that the underaged party reaches the age at which the party could have
married without satisfying the omitted requirement.

(3) A declaration of invalidity for the reason set forth in subsection (1}id) may be sought by either
party, the legal spouse in case of a bigamous marriage, the county attorney, or a child of either party, at
any time presto before the death of one of the parties.

{4} Children born of a fnarriage declared invalid are legitimate.

{5) Uniess the court finds, after a consideration of all relevant circumstances, including the effect
of a retroactive decree on third parties, that the interests of justice would be served by making the decree
not retroactive, it shall declare the marriage invalid as of the date of the marriage. The provisions of chapter
4 relating to property rights of the spouses, maintenance, support, and eustedy parenting of chiidren on
dissolution of marriage are applicable to nonretroactive decrees of invalidity.

(6} The cterk of the court shall give notice of the entry of a decree declaring the invalidity cf a
marriage:

(a) if the marriage is registered in this state, to the clerk of the district court of the county where
the marriage is registered, who shall enter the fact of invalidity in the book in which the marriage license
and certificate are recorded; or

(b) if the marriaga is registered in another jurisdiction, to the appropriate official of that jurisdiction,

with the request that the official enter the fact of invalidity in the appropriate record.”

Section 5. Section 40-4-103, MCA, is amended to read:

"40-4-103, Application of the Montana Rules of Civil Procedure. {1) Except for proceedings
coming under the Uniform Child Custody Jurisdiction Act, the Montana Rules of Civil Procedure apply to
all praceedings under this chapter, except as otherwise provided in this chapter.

(2) A proceeding for dissolution of marriage or legal separation ehalh must be entitled, “In re the
Marriage of .......... and ............ ". A eustedy paranting or support proceeding shal must be entitled, "In
re the {edstedy} (parenting) (support) of .......,

{3) The initial pleading in all proceedings under this chapter shal must be denominated a petition.

A responsive pleading shalt must be denominated a respaonse. Qther pleadings, and all pleadings in other

matters under this chapter, shal must be denominated as provided in the Mantana Rules of Civil Procedure.
(4) In this chapter, "decree" includes "judgment”.
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(5) A decree of dissolution or of legal separation, if made, skaH may not be awarded to one of the
parties but skad must provide that it affects the status previously existing between the parties in the

manner decreed.”

Section 6. Section 40-4-104, MCA, is amended t0 read:

"40-4-104. Dissolution of marriage -- legal separation. (1) The district court shall enter a decree
of dissolution of marriage if:

{a} the court tinds that one of the parties, at the time the action was commenced, was domiciled
in this state or was stationed in this state while a member of the armed services and that the domicile or
military presence has been maintained for 90 days sext preceding the making of the findings;

(b} the court finds that the marriage is irretrievably broken, which findings shal must be supported

by evidence:

(i) that the parties have lived separate and apart for a period of more than 1BO days sext preceding
the commencemaeant of this proceeding; or

{ii} that there is serious maritai discord whish that adversely affacts the attitude of one or both of
the parties towards the marriage;

(¢) the court finds that the conciliation provisions of thae Montana Conciliation Law and of 40-4-107
eithar do not apply or have been met; and

(d) to the extent it has jurisdiction to do so, the court has considered, approved, or made provision
for ehild-austedy parenting, the support of any child entitled to support, the maintenance of either spause,
and the disposition of property.

(2) If a party requests a decree of legal separation rather than a decree of dissoiution of marriage,

the court shall grant the decree in that form unless the other party objects.”

Section 7. Section 40-4-105, MCA, is amended to read:
"40-4-105. Procedure -- commencement -- pleadings -- abolition of existing defenses. (1) The

varified petition in a proceeding for dissolution of marriage or legal separation skall must allege that the

marriage is irretrievably broken and sheH must set forth:

(a) the age, occupation, and residence of each party and bis the party's length of residence in this
state;
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{b} the date of the marriage and the place at which it was registered;

{c) that the jurisdictional requirements of 40-4-104 exist and that the marriage is irretrievably
broken in that either:

{iy the parties have lived separate and apart for a period of more than 180 days rext preceding the
commencement of this proceeding; or

(ii) there is serious marital discord whieh that adversely affects the attitude of one or both of the
parties towards the marriage, and there is no reasonable prospect of reconciliation;

{d) the names, ages, and addresses of all living children of the marriage and whether the wife is
pregnant; ‘

{e) any arrangements as to support—eustedy—and-wsitaten of the children and maintenance of a
spouse; ard

{f} a proposed parenting plan, if applicable; and

(g) the relief sought.

{2) Either or both parties to the marriage may initiate the proceeding.

{3) If a proceeding is commenced by one of the parties, the other party must be served in the
manner provided by the Montana Rules of Civil Procedure and may within 20 days after the date of service
file a verified response. Ne A decree may not be entered until 20 days after the date of service,

(4) Previously existing defenses to divorce and legal separation, including but not limited to
condonation, connivance, collusion, recrimination, insanity, and lapse of time, are abolished.

(8) The court may join additional parties proper for the exercise of its autharity to implement this

chapter.”

Section B. Section 40-4-109, MCA, is amended ta read:
"40-4-109. Independence of provisions of decree or temporary order. If a party fails to comply
with a pravision of a decree or temporary order or injunction, the obligation of the other party to make

payments for support or maintenance or to permit wisitatien parental contact with the child is not suspended

but ke the party may move the court to grant an appropriate order.”

SECTION 9. SECTION 40-4-110, MCA, IS AMENDED TO READ:

"40-4-110. Costs -- atterney-s professional faes. {1) The court from time to time, after considering
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the financial resources of both parties, may order a party to pay a reasonable amount for the cost to the
other party of maintaining or defending any proceeding under chapters 1 and 4 ef—this-—title and for

atterrey-s professionat fees, including sums for legal and professional services rendered and costs incurred

prior to the commencement of the proceeding or after entry of judgment, The court may order that the

amount he paid directly 10 the atterrey professional, who may enforce the order in his the professional’s

name.

(2) The purpose of this section is to ensure that both parties_have timely and equitabie access to

marital financial resources for costs incurred before, during, and after a proceeding under chapters 1 and

i.."

Section 10. Section 40-4-123, MCA, is amended to read:

“40-4-123. Jurisdiction and venue. (1) District courts, municipal courts, justices’ courts, and city
courts have concurrent jurisdiction to hear and issue orders under 40-4-121.

{2} The municipal judge, justice of the peace, or city court judge shall on motion suspend alt further
proceedings in the action and certify the pleading and any orders to the clerk of the district court of the
county where the action was begun if an action for declaration of invalidity of a marriage, legai separation,
or dissolution of marriage or for ebid-eustedy parenting is pending between the parties. From the time of
the certification of the pleadings and any orders to the clerk, the district court has the same jurisdiction over
the action as if it had been commaenced in district court.

(3) An action brought under 40-4-121 may be tried in the county in which either party resides or
in which the physical abuse was committed.

{4) The right 10 petition for relief may not be denied becaﬁse the plaintiff has vacated the residence

or househald to avoid abuse.”

Section 11. Section 40-4-201, MCA, is amended to read:

"40-4-201. Separation agreement. {1) To promote amicable settlement of disputes between parties
to a marriage attendant upon their separation or the dissolution of their marriage, the parties may enter into
a written separation agreement containing provisions forrdisposition of any property owned by either of

them, maintenance of either of them, and support, eustedy parenting, and wisitatier-oef parental contact

with their children. In cases in which children are involved, the separation agreement mast MAY contain
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a parenting plan as required in [section 48 20].

(2} In a proceeding for dissolution of marriage or for legal separation, the terms of the separation

agreement, except those providing far the support, eustedy parenting, and wistatien-of parental contact

with children, are binding upon the court unless it finds, after considering the economic circumstances of
the parties and any other relevant evidence produced by the parties, on their own motion or on request of
the court, that the separation agreement is unconscionable.

{3) If the court finds the separation agreement uncanscionable, it may request that the parties e
submit a revised separation agreement or jt may make orders for the disposition of property, maintenance,
and support.

{4) If the court finds that the separation agreement is not unconscionable as to disposition of
property or maintenance and not unsatisfactory as to support:

{a) unless the separation agreesment provides to the contrary, its terms skall must be set forth in

the decree of dissolution or legal separation and the parties shall-be ordered to perform them; or
{b) if the separation agreement provides that its terms ska# may not be set forth in the decree, the

decree shall must identify the separation agreement and state that the court has found the terms not

unconscionable.
{5) Terms of the agreement set forth in the decree are enforceable by all remedies available for
enforcement of a judgment, including contempt, and are enfarceable as contract terms.

(6) Except for terms concerning the support, ewstedy parenting, or wisitatier—ef parental contact

with the children, the decree may expressly preclude or limit modification of terms set forth in the decree

if provided for in the separation agreement se-prevides, Otherwise, terms of a separation agreement set

forth in the decree are automatically modified by modification of the decres."”

Section 12. Section 40-4-204, MCA, is amended to read:

"40-4-204. Child support -- orders to address health insurance -- withholding of child support. {1}
In a proceeding for dissolution of marriage, iegal separation, maintenance, or child support, the court shall
order either or both parents owing a duty of support to a child to pay an amount reasonable or necessary
for the child's support, without regard to marital misconduct,

{2) The court shall consider all relevant factors, including:

{a) the financial resources of the child;
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{b) the financial resources of the eustediat parent parents:
ic} the standard of living that the child would have enjoyed had the marriage not been dissolved;

‘d) the physical and emotional condition of the child and the child’s educational and medical needs:

#} the age of the child;

{g{f) the cost of day care for the child;

gl any sustedy-arrangerment parenting plan that is ordered or decided upon; and

t#{h) the needs of any person, other than the child, whom either parent is legally obligated to
support.

{3) {a) Whenever a court issues or modifies an arder concerning child support, the court shall
determine the chiid support obligation by applying the standards in this section and the uniform child
support guidelines adopted by the department of public health and human services pursuant to 40-5-209.
The guidelines must be used in all cases, including cases in which the order is entered upon the defauit of
a party and those in which the parties have entered into an agreement regarding the support amount. A
verified representation of the defaulting parent’s income, based on the best information available, may be
used when a parent fails to provide financial information for use in applying the guidelines. The amount
determined under the guidelines is presumed 10 be an adequate and reasonable support award, unless the
court finds by clear and convincing evidence that the application of the standards and guidelines is unjust

to the chiid or to any of the parties or that it is inappropriate in that particular case.

(b} If the court finds that the guideline amount is unjust or inappropriate in a particular case, it shall
state its reasons for that finding. Similar reasons must also be stated in a case in which the parties have
agreed to a support amcunt that varies from the guideline amount. Findings that rebut and vary the
guideline amount must include a statement of the amount of suppart that would have ordinarily been
ordered under the guideiines.

(c) If the court dces not order a parent owing a duty of support to a child to pay any amount for
the chitd’s support, the court shall state its reasons for not ordering chiid support.

(4} Each temporary or final district court judgment, decree, or order establishing a child support
obligation under this title and each modification of a final order for child support must include a medical
support order as provided for in Title 40, chapter 5, part 8.

{5) (&) Unless the court makes a written exception under 40-5-315 or 40-5-411 and the exception
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is included in the support order, a support obligation established by judgment, decree, or order under this
section, whethear temporary or final, and each modification of an existing support obligation under 40-4-208
must be enforced by immediate ar delinguency income withholding, or both, under Title 4G, chapter 5, part
3or 4. A support arder that om.its the written exceptions provided in 40-5-315 or 40-5-411 or that provides
for a payment arrangement inconsistent with this section is nevertheless subject to withholding for the
payment of support without need for an amendment to the support order or for any further action by the
court.

(b} If an obligor is exempt from immediate income withholding, the district court judgment or order
must include a warning statement that if the obligor is delinquent in the payment of support, the obligor's
income may be subject to income withholding procedures under Title 40, chapter 5, part 3 or 4. Failure to
include a warning statement in a judgment or order does not preclude the use of withholding procedures.

(c} If a support order subject to income withholding is expressed in terms of a monthiy obligation,
the order may be annualized and withheld on a weekly or biweekly basis, corresponding to the obligor’s
regular pay period. When an order is annualized and withheld on a weekly or biweekly basis under this
section, the support withheld from the obligor may be retained by the obligee when it exceeds the obligor's
monthly support obligation if the excess support is a result of annualized withhoiding.

(6) For the purposes of income withholding under subsection (5), each district court judgment,
decree, or order that establishes or modifies a child support obligation must include a provision requiring
the parent obligated 1o pay support to inform the caurt and, if the department of public heaith and human
services is providing services under Title IV-D of the Social Security Act for the enforcement of the
judgment, decree, or order, the department, of the following:

(a) the name and address of the parent’'s current employer;

(b} whether the parent has access to health insurance through an employer or other group; and

{c) if insurance coverage is available, the health insurance policy information.

{7) Each district court judgment, decree, or order establishing a final child support obligation under
this part and each modification of a final order for chiid support must contain a statement that the order
is subject to review and modification by the department of public health and human services upon the
request of the department or a party under 40-5-271 through 40-5-273 when the department is providing
servi_ces under Title IV-D of the Sacial Security Act for the enforcement of the order.

(8) {a) A district court judgment, decree, or order that establishes or modifies a child support
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obligation must include a provision requiring the child support OBLIGATION to be paid, WITHQUT NEED

FOR FURTHER COURT ORDER:

I} TO THE PERSON WITH WHOM THE CHILD RESIDES BY LEGAL QRDER:

() IF THE PERSON WITH WHOM_ THE CHILD LEGALLY RESIDES VOLUNTARILY OR

INVOLUNTARILY RELINQUISHES PHYSICAL CARE AND CONTROL OF THE CHILD TC ANOTHER PERSON

ORGANIZATION, OR AGENCY, TQ THE PERSON, ORGANIZATION, OR AGENCY TC WHOM PHYSICAL

CUSTODY HAS BEEN RELINQUISHED:

(i) IF ANY OTHER PERSON, ORGANIZATION, QR AGENCY IS ENTITLED BY LAW, ASSIGNMENT,

OR SIMILAR REASON TO RECEIVE OR COLLECT THE CHILD SUPPORT OBLIGATION, TQ THE PERSON,

ORGANIZATION, OR AGENCY HAVING THE RIGHT 70O RECEIVE OR COLLECT THE PAYMENT; OR

{IV} TO THE COURT FOR THE BENEFIT OF THE MINOR CHIlLD ta+

(b} A judgment, decree, or order that omits the provision required by subsection (8){a) is subject

to the requirements of subsection (8)(a) without need for an amendment to the judgment, decree, or order

or for any further action by the court.”

Section 13. Section 40-4-205, MCA, is amended to read:

"40-4-205. Representation-of-ohild Guardian ad litem. (1) The court may appoint a guardian ad
litem to represent the interests of a minor dependent child with respect to the child’s support, eastedy
parenting, and wisHatien parental cdntact. The guardian ad litem may be an attorney. The county attorney,
a deputy county attorney, if any, or the department of public health and human services or any of its staff
may not be appointed for this purpose.

(2} The guardian ad litem has the following general duties:

. Legislative

e 13- HB 231



i

55th Legislature HBOQ._31 03 :

a g b

~J

1

12
13
14
15
16
17
18
19
20
21

22
23
24
25
26
27
28
29
30

{a) to conduct investigations that the guardian ad litem considers necessary to ascertain the facts

refated to the child’s support, eustedy parenting, and ws+atien parental contact;

{b) to interview or observe the child who is the subject of the proceeding;
(c) to make written reports to the court concerning the child’s support, sustedy parenting, and

visttaten parental contact;

(d) to appear and participate in all proceedings to the degree necessary to adequately represent
the child and make recommendations to the court concerning the child’s support, eustedy parenting, and
wisitation parental contact; and

() to pefform other duties as directed by the court.

{3) The guardian ad litem has access to court, medical, psychological, law enforcement, social
services, and school records pertaining to the child and the child’s siblings and parents or eustedars
caretakers.

(4) The court shall enter an order for costs and fees in favor of the child’s guardian ad litem. The
order must be made against either or both parents, except that if the responsible party is indigent, thg costs

must be waived."”

Section 14, Section 40-4-211, MCA, is amended to read:

"40-4-211. Ghild-eustedyjuriedietion Jurisdiction -- commencement of parenting proceedings. (1)
A court of this state competent to decide ehsd-austody parenting matters has jurisdiction to make a eRtd
eustedy parenting authersity determination by initial or medifieatien amended decree if:

{a) this state:

(i) is the home state of the child at the time of commencement of the proceedings; or

(it} had been the chiid’s home state within 6§ months befora commencement of the presceeding
proceedings and the child is absent from this state because of his the child’s removal or retention by a any
person shaiming-his—eustedy-—orfor-ether+toasen and a parent or person acting as parent continues to live
in this state; or

{b) it is in the bast interest of the child that a court of this state assume jurisdiction because:

{i) the child and hie the parents or the child and at l@ast one contestant have a significant
connection with this state; and

{ii) there is available in this state substantial evidence concerning the child’s present or future care,
Q.e islative
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protection, training, and perscnai relationships; or

{¢) the cnild s physically present in this state and:

{i} has been abandoned; or

(i) 1t is necessary in an emergency to protect k#w the child because ke the child has been subjected
to or threatened with mistreatment or abuse or is neglected or dependent; or

(d) (i) no other state has jurisdiction under prerequisites substantially in accordance with subsection
(1){a), {1)ib), or [1){c) or another state has declined to exercise jurisdiction on the ground that this state

is the more appropriate forum to determine sustody—-ef parenting awtherty-over OF the child; and

(i) it is in bis the child’s best interest that the court assume jurisdiction.

('2) Except under subsections (1){c) and {1}(d), physical presence in this state of the child or of the
chiid and one of the contestants is not alone sufficient to canfer jurisdiction on a court of this state to make
a ehild-custedy parenting autherizy determination. ‘

(3) Physical presence of the child, while desirable, is not a prerequisite for jurisdiction to determine

his-eustedy parenting autherity OF THE CHILD.

{4) A ebHd-ecustedy parenting plan proceeding is commenced in the district court:
{a} by a parent, by filing a petition:
(i) for dissolution or legal separation; or

{ii} for eustody-oai-the-ehild parenting authorty in the county in which ke the child is permanently

resident or found; or

(b} by a person other than a parent, by filing a petition for sustedy-of-the-ohild parenting authority

in the county in which ke the child is permanently resident or found, but only if ke the child is not wthe

shysieal-oustody—of physically residing with one of kis the child’s parents.
{8) Notice of a ehdd—oustedy parenting proceeding skal must be given to the child’'s parent,
guardian, eustedian caretaker, those persons kaving-physieateustedy-of with whom the child is physically

rasiding, and all other contestants, who may appear, be heard, and file a responsive pleading. The court,

upon a showing of good cause, may permit intervention of other interested parties.”

Section 15. Section 40-4-212, MCA, is amended to read:
"40-4-212. Best interest-interests INTEREST of child. (1) The court shall determine enstedy the

parenting plan in accordance with the best interestinterosts INTEREST of the child, The court shail consider
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all relevant parenting factors, wetuding WHICH MAY INCLUDE but ARE not limited to:

(a) the wishes of the child’s parent or parents as—te-oustody;

ib} the wishes of the child as—te—a-eustodian;

{c) the interaction and interrelationship of the child with the child’s parent or parents and siblings
and with any other person who may significantly atfeet affects the child’s best interest;

(d) the chiid’'s adjustment to home, school, and community;

(e} the mental and physical heaith of ali individuals involved;

(f) physical abuse or threat of physical abuse by one parent against the other parent or the chiid:

(g) chemical dependency, as defined in 53-24-103, or chemical abuse on the part of either parent;
{h) continuity and stabiiity of care;
{i) developmental needs of the chiid;

(i} whether a parent has knowingly failed to pay birth-retated costs that the parent is abie tc pay,

which is considered to be not in the ¢hild’s best interests;

{k} whether a parent has knowingly failed to financially support a child that the parent is able to

support, which is considered to be not in the child’s best interests;

{l} whether the child has frequent and continuing contact with both. parents, which is considered

1o be in the chiid’s best intergsts unless the court determines, after a hearing, that contact with a parent

would be detrimental to the child’s bast interests. In making that determination, the court shall consider

evidence of physical abuse or threat of physical abuse by one parent against the other parent or the child

including but not limited to whether a parent or other person residing in that parent’s householid has bheen

convicted of any of the crimes enumerated in 40-4-219(8)(b).

{m) adverse effects on the child resulting from continuous and vexatious parenting plan amendment

actions.
{2) A de facto eustedy parenting arrangement, in the absence of a prior eustady parenting decree,
does nat require the child’s parent or parents to prove the factors set forth in 40-4-219,

{3} The following are rebuttable presumpticns and apply unless contrary 10 the best interest of the

child:
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s+ A sustedy parenting plan action brought by a parent within 8 months after a chiid support

action against that parent is vexatious.

(b} A motion to amend a final parenting pian pursuant to 40-4-219 is vexaticus if a parent seeks

to amend a final parenting plan without making a good faith effort to comply with the provisions of the

parenting ptan or with dispute resolution provisions of the final parenting plan.

Section 16. Section 40-4-213, MCA, is amended to read:

"40-4-213. Femperary-erders Interim parenting plan. (1) A party to a eustedy parenting proceeding
may move for a-temperary eustody—erder an_interim parenting plan. The motion must be supported by an
affidavit as provided in 40-4-220(1). The court may award temporary-custody 2dopt an interim parenting

plan under the standards of 40-4-212 after a hearing or under the standards of 40-4-212 and 40-4-220(2)
before a hearing. If there is no objection, the court may act solely on the basis of the affidavits.
{2) if a proceeding for dissolution of marriage or legal separation is dismissed, any temporary

austody-erder interim parenting plan is vacated unless a parent e~the-ehilds eustodiar maves that the

proceeding continue as a ewetedy parenting proceeding and the court finds, after a hearing, that the
circumstances of the parents and the best interest interests of the child require that a eustedy—decree

parenting plan be issued adopted. A CHILD SUPPORT DELINQUENCY EXISTING AT THE TIME THAT AN

INTERIM PARENTING PLAN 1S VACATED REMAINS A JUDGMENT SUBJECT TO COLLECTION.

{3) If a eustedy parenting proceeding commenced in the absence of a petition for dissolution of

marriage or legai separation is dismissed, any temperary—eustedy—erder interim parenting plan is vacated.
A CHILD SUPPORT DELINQUENCY EXISTING AT THE TIME THAT AN INTERIM PARENTING PLAN 1S

VACATED REMAINS A JUDGMENT SUBJECT TO COLLECTION.

{4) Adoption of a final parenting plan under [section 38 20] vacates any intaerim parenting plan

adopted under this section. A CHILD SUPPORT DELINQUENCY EXISTING AT THE TIME THAT AN INTERIM

PARENTING PLAN IS VACATED REMAINS A JUDGMENT SUBJECT TO COLLECTION."
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Section 17. Section 40-4-214, MCA, is amended to read:
"40-4-214. Interviews. (1) The court may interview the child in chambers to ascertain the child’'s

wishes as 10 Bi5s custedian residence and as—te-visiation parental contact. The court may permit counsel

to be present at the interview. The court shall cause a record of the interview to be made and to be part
of the record in the case.

{2) The court may seek the advice of professional personne!, whether or not employed by the court
on a regular basis. The advice given skalt must be in writing and made available by the court to counsel

upon request. Counsel may examine as a witness any professional personnet consulted by the court.”

Section 18. Section 40-4-215, MCA, is amended to read:

"40-4-215. Investigations and reports. {1)

proaeedings- If a parent or the-ohild's-eustadiarm a court-appointed third party requests, or if the court finds

that a parenting proceeding is contested, the court may order an investigation and report concerning

oustedial parenting arrangements for the child. The investigator may be the child’s guardian ad litemn or

other professional considered appropriate by the court. The department of public health and human services
may not be ordered to conduct the investigation or draft a report uniess the parert-erthe—ghid-s-eustodian

person requesting the investigation is a recipient of aid-—te—families—with—dependertchildren CASH
ASSISTANCE UNDER THE TEMPORARY ASSISTANCEFORNEEDY FAMILIES BLOCK GRANT, food stamps,

or public assistance and all reasonable options for payment of the investigation, if conducted by a person
not employed by the department, are exhausted. The department may consult with any investigator and
share information relevant to the child's best interests. The cost of the investigation and report must be

paid according to the final order. The cost of the educational evaluation under subsection (2){a) must be

paid from the fees for filing petitions for contested amendment ot a parenting plan, as provided :n
25-1-201{9).

{2) The court shall determine, if appropriate, the level of evaluation necessary for adequate

investigation and preparation of the repart, which may include one or more of the following:

(8] parenting education;

{b) mediatian pursuant to 46-4-203 40-4-301;

{c) factfinding by the investigator; and

{d) psychological evaluation of the parties.
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2+(3) In preparing a report concerning a child, the investigator may consult any person who may
Rawe nas information about the child and the chiid’s potential edstedial parenting arrangements. Upon order

ot the court, the investigator may refer the child o professional personnel for diagnosis. Fhe Except as

required for children 16 years of age or oider, the investigator may consult with and obtain information from
medical, psychiatric, or other expert persons who have served the child in the past without obtaining the

consent of the parentorthe-child s—eustodian persgns gr entities authorized by law to grant or withhold

access 1o the records. The child’s consent must be obtained if the child has reached the age of 16 unless

the court finds that the child lacks mental capacity to consent. If the requirements of subsection £ {4) are
fulfilled, the investigator’s report may be received in avidence at the hearing.
£3+(4] The court shall mail the investigator’'s report to counsel and to any party not represented by

counsel at least 10 days prior to the hearing. ¥re When consistent with state and federal law, the

investigator shall make available to counsel and to any party not represanted by counsel the investigator's
file of underlying data and reports, complete texts of diagnostic reports made to the investigator pursuant
to the provisions of subsection {2 {3}, and the names and addresses of all persons whom the investigator
has consuited. Any party to the proceeding may call the investigator and any person the investigator has
consulted for cross-examination. A party may not waive the right of cross-examination prior to the hearing.

The results of the investigation must be included in the court record and may, without objection, be

sealed.”

NEW SECTION. Section 19. Final parenting plan -- purpose and objectives. The objectives of a
final parenting plan are to:

(1) protect the best interest of the child efa-martage, éonsistent with 40-4-212;

(2) provide for the physical care of the child;

{3) maintain the child’s emotional stability and minimize the child’s exposure to parental confiict;

{4) provide for the child’s changing needs as the chiid grows and matures, in a way that minimizes
the need for future amendment to the final parenting plan;

(6) set forth the authority and responsibilities of each parent with respect to the child, consistent
with the criteria in [section 38 20]; and

{6) encourage the parents, when appropriate under [section 38 20], to meet their respansibilities

to their minor children through agreements in the parenting plan rather than through judicial intervention.
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NEW SECTION. Section 20. Final parenting plan criteria. (1) In every dissolution proceeding,

proceeding for declaration of invalidity of marriage, parenting plan proceeding, or legai separation
proceeding that involves a child, each parent or both parents jointly shall submit to the court, in good faith,
a proposed final plan for parenting the child, which reust MAY include the allocation of parenting functions.
A final parenting plan must be incorporated inta any final decree or amended decree, including cases of
dissclution by defauit. As used in this section, parenting functions means those aspects of the parent-chiid
relationship in which the parent makes decisions and performs functions necessary for the care and growth

of the child, ireluding WHICH MAY INCLUDE:

{a) maintaining a loving, stable, consistent, and nurturing relationship with the child;

(b) attending to the daily needs of the child such as feeding, physical care, DEVELOPMENT, and

grooming, supervision, SPIRITUAL GROWTH AND DEVELOPMENT, health care, day care, and engaging in

other activities that are appropriate to the deveiopmental level of the child and that are within the social
and economic circumstances of the particular family;

{c} attending to adequate education for the child, including remedial or other education essential
to the best interasts [NTEREST of the child;

(d) assi

ENSURING THE INTERACTIONS AND INTERRELATIONSHIP OF THE CHILD WITH THE CHILD'S PARENTS

AND SIBLINGS AND WITH ANY OTHER PERSON WHO SIGNIFICANTLY AFFECTS THE CHILD’S BEST
INTEREST; and

(e} exercising appropriate judgment regarding the child’s welfare, consistent with the child’s
developmental level and the family’s sacial and economic circumstances.

{2) Based an the best interest of the child, a final parenting plan must MAY include, at a minimum,
provisions for:

{a) designation of a parent as custodian of the child, solely for the purposes of all other state and

federal statutes that require a designation or determination of custody, but the designation may not affect

- either parent’s rights and responsibilities under the parenting plan;

(b) designation of the legal residence of both parents and the child, except as provided in 40-4-217;

{c) aresidential schedule specifying the pericds of time during which the child wiil feside with each
parent, including provisions for holidays, birthdays of family members, vacations, and other special
occasions;
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{¢) finances to provide for the child’s needs; ard

le} any other factors affecting the physical and emotional health and weli-being of the child-;

ta-prewstons—er (F) periodic review of the parenting pian when requested by either parent or the
child or when circumstances arise that are foreseen by the parents as triggering a need for review, such
as attainment by the child of a certain age or if a change in the child's residence is necessitated:

4 G) sanctions that will apply if a parent fails to follow the terms of the parenting pian, including
contempt of court;

te}{H) allocation of parental decisionmaking authority regarding the child’s:

(t) education,

(i} rokgious—upbrrgrg SPIRITUAL DEVELOPMENT; and

{iii) health care AND PHYSICAL GROWTH;

taHl) the method by which future disputes concerning the child will be resolved between the
parents, other than court action; and

{o-gtherprovisions—abplicable—te [J] the unique circumstances of the child or the family situation
that the parents agree will facilitate a meaningful, ongoing relationship between the child and parents.

{44+(3] The court may in its discretion order the parties to participate in a dispute resolution process
to assist in resolving any conflicts between the parties regarding adoption of the parenting plan. The dispute
resclution pracess may include counseling or mediation by a specified person or agency, or court action.

£63(4) Each parent may make decisions regarding the day-to-day care and control of the child while

the child is residing with that parent, and

gtan: either parent may make emergency decisions affecting the chiid’s safe;v or health. When mutual
decisionmaking is designated in the parenting plan but cannot be achieved regarding a particular issue, the
parents shall make a good faith effort to resolve the issue through any dispute resolution process provided
for in the final parenting plan.

{6}5) If a parent fails to comply with a provision of the parenting plan, the other parent’'s
obligations under the parenting plan are not affected.

£H{6) THE COURT MaAY SHALL ORDER THAT THE PARENTING PLAN BE SEALED HRRALACY OF

THERLANIS NEGESSARY TORROTECT THEBESTINTEREST OFR THECHILD EXCEPT FOR ACCESS BY

THE PARENTS, GUARDIAN, OR OTHER PERSON HAVING CUSTODY OF THE CHILD,
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Saction 21. Section 40-4-216, MCA, is amended to read:

"40-4-216. Hearings. {1) Gustedy Parenting ptan proceedings shall recaive priority in being set for
hearing.

(2) The court may tax as costs the payment of necessary travel and other expenses incurred by
any person whose presence at the hearing the court deefss considers necessary to determine the best
interest of the child.

{3) The court, without a jury, shall determine guestions of law and fact. If it finds that a public
hearing may be detrimental to the child’s best interest, the court may exclude the public from a eustady
parenting hearing but may admit any person who has a direct and legitimate interest in the particular case
or a legitimate educational or research interest in the work of the court.

(4) i the court finds it necessary that the record of any interview, report, investigation, or
testimony in a swstedy parenting proceeding be kept secret to protect the child’s weifare, the court may

make an appropriate order sealing the record.”

Section 22. Section 40-4-217, MCA, is amended to read:

"40-4-217. Visitation Notice of intent to move. {1) A-parert-whe-is-Ret-grantod-eustody-oi-the

6} Fhe A parent who intends to change residence shall, unless precluded under {section 48 20

“Legislative
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provide written notice requied-by-subsestien—{4+ to the other parent.

i2) If a parent’s change in residence will significantly affect the chitld's contact with the other

parent, asdetredr—40-4-1104 e notice must be served personally or given by certified mail not less

2 N

than 30 days before the proposed change in residence and must include a proposed revised residantial

b schedule. Proof of service must be filed with the court that issued-thesustody-order adopted the parenting

B plan.

7 wsitatieon-schedules Failure of the parent who receives notice to respond to tha writlen notice or to seek

8 amendment of the residential schedule pursuant to 40-4-219 within the 30-day period constitutes

9 acceptance of the proposed revised residential schedule.
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Section 23. Section 40-4-219, MCA, 1s amended to read:

"40-4-219. Medification Amendment of parenting plan -- mediation. {1) The court may in its

discretion medify amend a prior edstody-deeree parenting plan if it finds, upon the basis of facts that have
arisen since the prior deesee plan or that were unknown to the court at the time of entry of the prior deeree
plan, that a change has occurred in the circumstances of the child erthe-shild-s—oustedian and that the
modificatien amendment is necessary to serve the best interest of the child. ard-H-itfurtherfirgdsthat n

determining the child’s best interest under this section, the court may, in addition to the criteria in

40-4-212, also consider whether:

{a) the eustedian-agrees parents aaree 10 the medification amendment;

(b) the child has been integrated into the family of the petitioner with consent of the eustedian

parents;

{4} the child is 14 years of age or older and desires the medifieatien amendment;

te}{d] the-eustediam one parent has willfully and consistently:
(i} refuses refused to allow the child to have any cantact with the reneustedial other parent; or

{ii) attermpis attempted to frustrate or deny contact with the child by the rereustedial-parert's
exereise-oi-visiatiorrights other parent; or '

{H(e) =ho-oustodial-parent one parent has changed or intends to change the child’s residence te
anether-state in_a manner that significantly affects the child’s contagt with the other parent. A-ghangein

(2) A court may modify a de facto edstedy parenting arrangament in accordance with the factors
set forth in 40-4-212.

(3} The court shall presume the-eustedian a parent is not acting in the child’'s best interest if the
eustedtan parent does any of the acts specified in subsection {34e} {1}{d} or (8).
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(4) The court may meeHy amend the prior deeree parenting plan based on subsection G+ (1)(e)

to provide a new wsHtateR residential schedule for parental contact with the child and to apportion

transportation costs between the parents.
(5} Attorney fees and costs must be assessed against a party seeking medHeation frivolous or

repeated amendment if the court finds that the medificatior amandment action is vexatious and constitutes

harassment.

(6) A sustedy-doeree parenting plan may be medified amended upon the death of thecustega cne
parent pursuant to 40-4-221.

{7) As used in this section, "prior eustedy-deeree— parenting plan” means a eustedy parenting
determination contained in a judicial decree or order made in a eustedy parenting proceeding. In proceedings

for amendment under this section, a proposed amended parenting pian must be filed and served with the

motion for amendment and with the response to the motion for amendment. Preference must be given to

carrying out the parenting plan.

(8) {a) If a parent or other person residing in that parent’s househoid has been convicted of any
of the crimes listed in subsection 8Ks} (8)(b}, the other parent or any other person who has been granted
eustedy-of rights to the child pursuant to court order may file an objection to the current eustedy parenting

order with the court. The parent or other person having eustedy rights to the ¢hild pursuant to court order

shall give notice to the other parent of the objection as provided by the Montana Rules of Civil Procedure,

and the other parent has 20 days from the notice to respond. If the ether parent who receives notice of

objection fails to respond within 20 days, the eustiedy parenting rights of the-ether that parent are
suspended until further order of the court. If the-ether that parent responds and objects, a hearing must

be held within 30 days of the response.

{e} This subsection (8} applies to the following crimes:

{i} detiberate homicide, as described in 45-5-102;
{ii) mitigated deliberate homicide, as described in 45-5-103;
(i) sexual assault, as described in 45-5-502;

{iv} sexual intercourse without consent, as described in 45-5-503;
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{v] deviate sexual conduct with an amnimal, as described in 45-2-101 and prohibited under
45-5-505;

{vi) incest, as described in 45-5-507;

{vii) aggravated promotion of prostitution of a child, as described in 45-5-803(1)(b);

(viti} endangering the welfare of children, as described in 45-5-622;

{ix) partner or family member assault of the type described in 45-5-208(1)(a};

{x) sexual abuse of children, as described in 45-5-625.

{9) Except in cases of physical abuse or threat of physical abuse by one parent against the other

parent or the child, or when a parent has been convicted of a crime enumerated in subsection (8)(b), the

court may, in its discretion, order the parties to participate in a dispute resolution process to assist in

resolving any conflicts between._the parties regarding amendment of the parenting plan, The dispute

resolution process may includa counseling or mediation by a specified person or agency, and court action.”

Section 24. Section 40-4-220, MCA, is amended to read:

"40-4-220. Affidavit practice. {1} A& Unless the parties agree to an interim_parenting plan or an
amended parenting plan, the moving party seeking a-terrperary-oustody-ordes an interim_parenting plan or

moedifieationr amendment ot a eustedy-deeres final parenting plan shall submit, together with bis the moving
papers, an affidavit setting forth facts supporting the requested e+des plan or modifisation amendment and
shall give notice, together with a copy of his the affidavit, to other parties to the proceeding, who may file
oppasing affidavits. The court shall deny the motion unless it finds that adeguate cause for hearing the
motion is established by the affidavits, based on the best interests of the child, in which case it shall set
a date for hearing on an order to show causa why the requested erder plan or medification amendment
should not be granted.

(2) (a) A party seeking a-temmperary—custedy-erder an interim parenting plan may request that the
court grant a temporary assigrereni—ofoustedy order providing for living arrangements for the child ex

parte. #e The party shall se maks the request in his the moving papers and shall submit an affidavit
shawing that: '

(il no previous detorrriRation-ef-eustedy parenting plan has been made orgéred by a court and it
would be in the child’s best interest under the standards of 40-4-212 if temporary sustedy—wereplaced
with-the-persen-desighated living arrangements for the chiid were as proposed by the moving party; or
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(in although a previous determiratiop—of—custedy parenting plan has been made ordered, an

emergency situation has arisen in the child’s present environment erdangers bis—physical-eremetionst
kealth-that is detrimental to the child’s best interests and an immediate change ef-eustodywootd-serve in

the parenting plan is necessary to protect the ehild-s—physica-oremotioprat-health child.

{b) If the court finds from the affidavits submitted by the moving party that atemporasy-asstgrment
of+ecustody the interim parenting plan propoesed by the moving party would be in the child’s best interest

under the standards of 40-4-212 or that the child's physieal-eoremetional-healthis—andangerad presant
environment is detrimentai to the child’s best interest and would be protected by a-temperary-—assigrment

ef-custedy the interim parenting plan, the court shali make an order plasirg-termperary-eustody—with—the
persen-desigrated implementing the interim _parenting plan proposed by the moving party e—~wih-—seme
othorporson—dosigrated-by-the—sewrtoanrd. The court shall require all pérties to appear and show cause

within 20 days from the execution of the erder interim parenting plan why—r-the-ease-ofatermporaryorder

issuod-uRder-subsesten{2HaHi- the temperary-aeder interim parenting plan should notremain in effect until

Seaction 25. Section 40-4-221, MCA, is amended to read:

"40-4-221. Determination of sustedy child’s care upon death of sustedial parent. (1) Upon the

death of a parent g+

. One of
more parties named in subsection {2) may request a eustedy parenting plan hearing. The rereustedial
surviving parent skal must be a party in any proceeding brought under this section.

{2) Upon the death of a parent granted-custady-oia-child, any of the following parties méy request
a eustedy parenting plan hearing and-ceek-eustedy—-oi-the-child:

{a) the reneodetedial natural parent;

{b) the surviving spouse of the deceased eustedial parent;

{c) aperson nominated by the will of the deceased eustedial parent;

(d} any person naminated by the child if the child is at least 12 years oid;

(e} any other person if that person has actual physicai control over the child;

{f) any other party whom, upon showing of good cause, the court permits to intervene as an
interested party.
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(3) The hearing and determination of eustedy—shal-be a parenting plan is governed by this part.”

2
3 Section 26. Section 40-4-225, MCA, is amended to read:
4 "40-4-225. Access toracords by renoustedial parent. Notwithstanding any other provision of law,
5 access to records and information pertaining to a minor child, including but not limited to medical, dental,
8 law enforcement, and school records, may not be denied to a parent beeause-sueh-pareptisnotthechds
7  eustedia-parent who is a party to a parenting plan.”
8
9 Section 27. Section 40-4-226, MCA, is amended to read:
10 "40-4-226. GCaurt-ordered COURT-SANCTIONED educational program on effects of dissolution of
11 marriage on children. {1) In a proceeding for dissolution of marriage involving a minar child or in a exstedy
12 sedifieation parenting plan proceeding involving a minor child, a court shall inform the parties, excluding
13 the minor child, of available educational programs concerning the effects of dissoiution of marriage on
14  children and, if the court finds that it would be in the best interest of the minor child, may shall crder the
15 parties to attend a egourtspeasersd COURT-SANCTIONED program. The program may be divided into
16  sessions. The program must be educational in nature and may not be designed for individual therapy.
17
18
19
20
21
22
23 COURT-SANCTIONED educational program for each district court, provided for in subsection (1}, must be
24 paid from the fees for filing petitions for_contested amendment of a parenting plan, provided for in
25  25-1-201(9). COSTS MAY INCLUDE PARENTING EVALUATION AND GUARDIAN AD LITEM SERVICES."
28
27 Section 28. Section 40-4-302, MCA, is amended to read:
28 "40-4-302. Maediation proceeding -- tolling of statute of fimitations. (1) The purpose of a mediation
29  proceeding is to reduce the acrimony that may exist between the parties and to develop an agreement that
30 is supportive of the best interests of a child involved in the proceeding.
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(2} The mediator shall attempt to effect a settlement of the ek#d-eustedy parenting, child support,

vis+atien parental contact with the child, maintenance, or property settlement dispute. The mediator may

not use coercive measures to etfect the settlement. The mediator may recommend that a party cgotan
assistance from other resources in the community.

{3) Subject to 40-4-301(7), the mediator may exclude attorneys from the mediation sessions. The
parties’ attorneys may confer with the mediator prior to the mediation session and may review and approve
any agreement.

{4) Anapplicahle statute of limitations is tolled as to the participants during the period of mediation.
The tolling commences on the date the parties agree in writing to participate in the mediation or when the
caurt orders mediation, whichever is later, and ends on the date the mediation is officially terminated by

the mediator."”

Section 29. Section 40-4-307, MCA, is amended to read:

"40-4-307. Mediator qualifications. A mediator shall must meet the following minimum
qualifications:

(1) knowledge of the court systemn and the procedures used in family law matters;

(2} knowledge ot other resources in the community to which the parties may be referred for
assistance;

{3) if applicable, knowledge of child development, clinical issues relating to children, the effects
ot marriage dissolution on children, and ehdd-edstedy parenting research; and

{4) knowledge of the mediation process."

Section 30. Section 40-6-211, MCA, is amended to read:
“40-6-211. Obligations of parents for the support and education of their children. The parent or

parents ertiled-to-the-austedy of a child must shall give him the child support and education suitable to

ks the child’s circumstances.”

Saction 31. Section 40-6-221, MCA, is amended to read:
"40-6-221. Gustedy Parenting, services, and earnings of child. The father and mother of an

unmarried minor child are equally entitled to the eustedy parenting, services, and earnings of the child. (f
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either parent be is dead or unable or refuses to take-the-eustedy exercise parenting or has abandoned kis

a+her the family, the other parent is entitled to the ewstedy parenting, services, and earnings of the child,

unless eustody care of the child is determined otherwise pursuant to 40-4-221."

Section 32. Section 40-9-101, MCA, is amended to read:
"40-9-101. Application of Montana Rules of Civil Procedure. (1) Except as otherwise provided,
the Montana Rules of Civil Procedure apply to all proceedings under this section and 40-9-102.

(2) A proceeding for grardparent grandparent-grandchild contact wisitaten under this section and

40-9-102 shall must be entitled, "In re the wisitatien grandparent-grandchild_contact of ...... "

{3) The initial pleading in all proceedings under this section and 40-9-102 sha# must be
denominated a petition. A responsive pleading skalt must be denominated a rasponse. Other pleadings shat

must be denominated as provided in the Mantana Rules of Civil Procedure.”

Section 33. Section 40-9-102, MCA, is amended to read:

"40-9-102. Grandparent Grandparent-grandchild contact visitatienrights. (1) Except as provided

in subsection (5), the district court may grant to a grandparent of a child reasonable wisitatier rights

contact with the child, including but not limited to wisiatien rights regarding a child who is the subject of,

or as to whom a disposition has been made during, an administrative or court proceeding under Title 41
or this title. The department of public health and human services must be given notice of a petition for
greRdparent grandparent-grandchild contact wisitation regarding a child who is the subject of, or as to
whom a disposition has been made during, an administrative or court proceeding under Title 41 or this title,

{2} Mishatior-rights Grandparent-grandchild cgntact granted under this section may be granted only
upon a finding by the court, after a hearing, that the wisitatiea contact would be in the best interest af the
chiid,

{3} A person may not petition the court under this section more often than once every 2 years
unless there has been a significant change in the circumstances of:

(a} the child;

(b} the child’s parent, guardian, or custodian; or

(c) the child’'s grandparent,

(4) The court may appoint an attarney to represent the interests of a child with respect to wisHaties
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1 drandparent-grandchild contact when the interests are not adeqguately represented by the parties to the

2 proceeding.

3 (5) This section does not apply if the child has been adopted by a person other than a stepparent
4 or a grandparent. Mistaten—+ghts Grandparent-grandchild contact granted under this section term+rate
5 terminates upon the adoption of the child by a person other than a stepparent or a grandparent.”

6

7 Section 34. Section 45-5-304, MCA, is amended to read:

8 "45-5-304. Custodial interference. {1) A person commits the offense of custodial interference if,

3 knowing that the person has no legal right to do so, the persons

10 {a} takes, entices, or withholds from tawful custady any child, incompetent person, or other person
11 entrusted by authority of law to the custody of another person or institution:

12
13
14
15
16
17

18 (2) A person convicted of the offense of custodial interference shall be imprisoned in the state
19  prison for any term not to exceed 10 years or be fined an amount not to exceed $50,000, or both.

20 {3) With respect to tha first alleged commission of the offense only, a person who has not left the
21 state does not commit an offanse under this section if the person voluntarily returns the child, incompetent
22 person, or other person to lawful custody prier—te before arraignment. With reépect to the first alleged
23 commission of the offense only, a person who has left the state does not commit an offense under this
24 saction if the person voluntarily returns the child, incompetent person, or other person to lawful custody
25  prierte before arrest.”

26

27 NEW SECTION. Section 35. Parenting interference. (1} A person commits the offense of parenting
28 interfaerence if, knowing that the person has no legal right to do so, the person:

29 (a) before the entry of a court arder determining parenting rights, takes, entices, or withholds a

30  child from the other parent when the action manifests a purpose to substantially deprive that parent of
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parenting rights; or

(h) is one of two persons who has parenting authority of a child under a court order and takes,
entices, or withholids the child from the other when the action manifests a purpose to substantially deprive
the other parent of parenting rights.

{2) A person convicted of the offense of parenting interference shall be imprisoned in the state
prison for any term not to exceed 10 years or be fined an amount not to exceed $50,000, or both.

{3) With respect 1o the first alieged commission of the offense only, a person who has not left the
state does nat commit an offense under this section if the persan voluntarily returns the chiid before
arraignment, With respect to the first alleged commission of the offense only, a person who has left the

state does not commit an affense under this section if the person voluntarily returns the child before arrest.

Section 36. Section 45-5-631, MCA, is amended t¢ read:
"45-5-631. Visitation-interforenge Interference with parent-child contact. (1) A person who has

logal-eustody-oiaminerohiid been granted parent-child contact under a parenting plan commits the offense

of wisitatien interference with parent-child contact if ke the person knowingly or purposely prevents,

obstructs, or frustrates the wisitatien rights of a another person entitled to wisitatier parent-child contact

under an existing court order.

{2) A person convicted of the offense of wisitaten interference with parent-child contact shail be
fined an amount not to exceed $500 or be imprisoned in the county jail for a term not to exceed 5 days,

or both."

Section 37. Section 45-5-632, MCA, is amended to read:

"45-5-632. Aggravated wisitation interference with parent-child contact. (1} A person who
commits the offense of wsiatien interference with parent-child contact by changing the residence of the
minor child everwhem-ho-has-tegal-austedy to another sta.te without giving written notice as required in
40-4-217,_unless the notice requirement has been precluded under [section 48 20], or without written

consent of the person entitled to wieikatien parent-child contact pursuant to an existing court order commits

the offense of aggravated wisitatien interference with parent-child contact.

{2) Aperson convicted of the offense of aggravated wisitatian interference with parent-chiid contact

shall be fined an amount not to exceed $1,000 ar be imprisoned in the state prison for a term not to exceed
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18 months, or both.”

Section 38. Section 45-5-633, MCA, is amended to read:

"45-5-633. Defenses to visitation interferance with parent-child contact and aggravated wisitation

interference with parent-child contact. (1} A person does not commit the offense of wsiatien interference

with parent-child contact or aggravated wisitatien interference with parent-child contact if e the person

acts:
{a) with the consent of the person entitied to wisitatien parent-child contact;
{b} under an existing court order; or
{c) with reasonable cause.

(2) Return of the child prierte before arrest is a defense anly with respect to the first commission

of wisitatien interferance with parent-child contact or aggravated wisitation interference with parent-chilg

contact.”

NEW SECTION. Section 39. Repealer. Sections 40-4-222, 40-4-223, 40-4-224, 40-6-222,

40-6-223, 40-6-224, and 40-6-231, MCA, are repealed.

NEW SECTION. Section 40. Codification instruction. (1) [Sections +8—and 19 AND 20] are

intended to be codified as an integral part of Title 40, chapter 4, part 2, and the provisions of Title 40,
chapter 4, part 2, apply to {sections 38-and 19 AND 20},
(2) (Section 34 35} is intended td be codified as an integral part of Title 45, chapter 5, part 6. and

the provisions of Title 45, chapter 5, part 6, apply to [section 34 35].

NEW SECTION. Section 41, Saving clause. [This act] does not affact rights and duties that

matured, penalties that ware incurred, or proceedings that were begun before October 1, 1997,

NEW SECTION. Section 42. Severability. If a part of [this act] is invalid, all valid parts that are

severable from the invalid part remain in effect. If a part of (this act] is invalid in one or more of its
applications, the part remains in effect in all valid applications that are severable from the invalid
applications.
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1 NEW SECTION. Section 43. Applicability. [This act] applies to proceedings begun after October
2 1, 1997 _INCLUDING PRQCEEDINGS REGARDING MODIFICATION OF QRDERS OR DECHREES EXISTING
3 ON OCTOB_ER 1, 1997.
4 -END-
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