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HOUSE BILL NO. 172 

INTRODUCED BY SOFT 

BY REQUEST OF THE DEPARTMENT OF ADMINISTRATION 

HBOl 72.01 

5 A BILL FOR AN ACT ENTITLED: "AN ACT REVISING DEFINITIONS RELATED TO PERMANENT, 

6 TEMPORARY, AND SEASONAL POSITIONS; PROVIDING FOR A CATEGORY OF EMPLOYEE CALLED A 

7 SHORT-TERM WORKER; DEFINING "SHORT-TERM WORKER"; CLARIFYING PROVISIONS FROM WHICH 

8 CERTAIN EMPLOYEES ARE EXEMPT; ELIMINATING THE REQUIREMENT THAT THE DEPARTMENT OF 

9 ADMINISTRATION ADMINISTER A STATE SICK-PAY PLAN; AMENDING SECTIONS 2-18-101, 2-18-102, 

10 2-18-103, 2-18-104, 2-18-111, 2-18-304, 2-18-601, 2-18-603, 2-18-611, 2-18-618, 39-29-101, AND 

11 39-30-103, MCA; REPEALING SECTION 2-18-605, MCA; AND PROVIDING AN EFFECTIVE DATE." 

12 

13 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

14 

15 Section 1. Section 2-18-101, MCA, is amended to read: 

16 "2-18-101. Definitions. As used in parts 1 through 3 and part 10 of this chapter, the following 

1 7 definitions apply: 

18 ( 1) "Agency" means a department, board, commission, office, bureau, institution, or unit of srate 

19 government recognized in the state budget. 

20 (2) "Anniversary date", except as modified in part 3 of this chapter, means the month and day on 

21 which an employee began the most recent period of uninterrupted state service. 

22 (3) "Base salary" means the amount of compensation paid to an employee, excluding: 

23 (a) state contributions to group benefits provided in 2-18-703; 

24 (b) overtime; 

25 (c) fringe benefits as defined in 39-2-903; and 

26 (d) the longevity allowance provided in 2-1 8-304. 

27 (4) "Board" means the board of personnel appeals established in 2-15-1705. 

28 (5) "Class" means one or more positions substantially similar with respect to the kind or nature of 

29 duties performed, responsibility assumed, and level of difficulty so that the same descriptive title may be 

30 used to designate each position allocated to the class, similar qualifications may be required of persons 
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appointed to the positions in the class, and the same pay rate or pay grade may be applied with equity. 

2 (6) "Class series benchmark" means a representative position within a class series that is used to 

3 illustrate the application of the job evaluation factors that are used to classify positions in the classification 

4 plan. A benchmark description describes the duties and responsibilities assigned and the factors applied to 

5 the class series benchmark. 

6 (7) "Class specification" means a written descriptive statement of the duties and responsibilities 

7 characteristic of a class of positions and includes the education, experience, knowledge, skills, abilities, and 

8 qualifications necessary to perform the work of the class. 

9 (Bl "Compensation" means the annual or hourly wage or salary and includes the state contribution 

10 to group benefits under the provisions of 2-18-703. 

11 (9) "Department" means the department of administration created in 2-15-1001. 

12 (10) Except in 2-18-306, "employee" means any state employee other than an employee excepted 

13 under 2-18-103 or 2-18-104 from the statewide classification system. 

14 ( 11 l "Entry salary" means the entry-level base salary for each grade provided in 2-18-31 2. 

15 (12) "Grade" means the number assigned to a pay range within a pay schedule in part 3 of this 

16 chapter. 

17 ( 1 3) "Job sharing" means the sharing by two or more persons of a position that is oonsielereel an 

18 aggregate or Jlerrnanont position. 

19 (14) "Market ratio" means an employee's base salary divided by the market salary for the 

20 employee's pay grade. 

21 ( 15) "Market salary" means the midpoint in a pay grade provided in 2-18-312, based on the average 

22 base salary that other employers pay to employees in comparable occupations as determined by the 

23 department's salary survey of the relevant labor market. 

24 116) "Permanent pesitien employee" means a JlBSitien se Elesignateel en the a1313F01lFiate agene•( list 

25 et authorii!!eEI pesitiens rofeFenoeEI in 2 18 296 anel apJJFB'I0EI as suoh in the eiennium l:!uElget an employee 

26 who is designated by an agency as permanent and who has attained or is eligible to attain permanent 

27 status. 

28 (17) "Permanent status" means the state an employee attains after satisfactorily completing an 

29 appropriate probationary period in a ll0FFl'lanent llBSitien. 

30 ( 18) "Personal staff" means those positions occupied by employees appointed by the elected 
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officials enumerated in Article VI, section 1, of the Montana constitution or by the public service 

2 commission as a whole. 

3 ( 19) "Position" means a collection of duties and responsibilities currently assigned or delegated by 

4 competent authority, requiring the full-time, part-time, or intermittent employment of one person. 

5 (20) "Program" means a combination of planned efforts to provide a service. 

6 (21) "Seasonal positioA employee" means a position so desi!jnated on the apprepriate agenc)' list 

7 of ac1thorizeEl positioAs refereneed in 2 18 20e aAd that is a perFAaAeAt position ec1t that is iAtorruptes ev 

8 the seasonal Aature of the position permanent employee who is designated by an agency as seasonal, who 

9 performs duties interrupted by the seasons, and who may be recalled without the loss of rights or benefits 

1 O accrued during the preceding season. 

11 (22) "Short-term worker" means a person who: 

1 2 (a) is hired by an agency for an hourly wage established by the agency; 

13 (bl may not work for the agency for more than 90 days in a continuous 12-month period; 

14 (cl is not eligible for permanent status: 

15 ldl may not be hired into another position by the agency without a competitive selection process; 

16 and 

17 (el is not eligible to earn the leave and holiday benefits provided in part 6 or the group insurance 

18 benefits provided in part 7. 

19 (23) "Temporary positioA employee" means a positioA so desi!JAated oA tho approJ:)riate a§lono•,• list 

20 of authorizes positions roforoAoed iA 2 18 20e, oreateEl an employee who: 

21 (a) is designated as temporary by an agency for a definite period of time not to exceed ft .11. 

22 months;, 

23 lb) performs temporary duties or permanent duties on a temporary basis; 

24 (cl is not eligible for permanent status: 

25 (dl is terminated at the end of the employment period: and 

26 (e) is not eligible to become a permanent employee without a competitive selection process." 

27 

28 

29 

Section 2. Section 2-18-102, MCA, is amended to read: 

"2-18-102. Personnel administration -- general policy setting. (1) Except as otherwise provided 

30 by law or collective bargaining agreement, the department shall: 

I legislfllive 
\serv,ca 
~,!!Jvlsion 

- 3 - HB 172 



5 5th Legislature HB0172.0l 

1 (a) encourage and exercise leadership in the development of effective personnel administration 

2 within the several agencies in the state and make available the facilities of the department to this end; 

3 (bl foster and develop programs for recruitment and selection of capable persons for sermanent, 

4 seasonal, tern13orar>,·, anEi other ty13os of 130sitians employment and for the improvement of employee 

5 effectiveness, including training, ethical conduct, safety, health, counseling, welfare, discipline, grievances, 

6 and evaluation for productivity and retention in permanent status; 

7 (cl foster, develop, and promote job sharing in agencies; 

8 (d) investigate from time to time the operation and effect of parts 1 and 2 of this chapter and the 

9 policies made under those parts and report the findings and recommendations to the governor; 

1 O (e) establish policies, procedures, and forms for the maintenance of records of all employees in the 

11 state service; 

1 2 (fl apply and carry out parts 1 and 2 and the policies under those parts and perform any other 

13 lawful acts that may be necessary or desirable to carry out the purposes and provisions of parts 1 and 2. 

14 ( 2) The department may delegate authority granted to it under parts 1 and 2 to agencies in the 

15 state service that effectively demonstrate the ability to carry out the provisions of parts 1 and 2, provided 

16 that the agencies remain in compliance with policies, procedures, timetables, and standards established by 

17 the department. 

18 (3) The department shall develop and issue personnel policies for the state and shall adopt rules 

19 to implement this part, except 2-18-111. Adequate public notice must be given to all interested parties of 

20 proposed changes or additions to the personnel policies before the date on which they are to take effect. 

21 If requested by any of the affected parties, the department shall schedule a public hearing on proposed 

22 changes or additions to the personnel policies before the date on which they are to take effect. 

23 (4) The department shall develop model rules of conduct for all state employees based upon the 

24 provisions of Title 2, chapter 2. The department shall provide employees with a pamphlet summarizing the 

25 provisions of Title 2, chapter 2. Each state agency shall adopt the model rules of conduct and additional 

26 rules appropriate to the specific circumstances of the agency." 

Section 3. Section 2-18-103, MCA, is amended to read: 

27 

28 

29 "2-18-103. Officers and employees excepted. ( 1) Parts 1 ~ through 3 and 10 do not apply 

30 to the following 130siti0ns officers and employees in state government: 
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(a) elected officials; 

2 (b) county assessors and their chief ee13ut•; deputies; 

3 (c) employees of the office of consumer counsel; 

4 (d) judges and employees of the judicial branch; 

5 (e) members of boards and commissions appointed by the governor, the legislature, or other elected 

6 state officials; 

7 (f) officers or members of the militia; 

8 (g) agency heads appointed by the governor; 

9 (h) academic and professional administrative personnel with individual contracts under the authority 

10 of the board of regents of higher education; 

11 !i) academic and professional administrative personnel and live-in houseparents who have entered 

12 into individual contracts with the state school for the deaf and blind under the authority of the state board 

13 of public education; 

14 (j) teachers under the authority of the department of corrections or the department of public health 

15 and human services; 

16 (k) investment officer, assistant investment officer, executive director, and three professional staff 

17 positions of the board of investments; 

18 (I) four professional staff positions under the board of oil and gas conservation; 

1 9 (mi assistant director for security of the Montana state lottery; 

20 (n) executive director and senior investment officer of the Montana board of science and 

21 technology development; 

22 (o) executive director and employees of the state compensation insurance fund; 

23 (p) state racing stewards employed by the executive secretary of the Montana board of 

24 horseracing; 

25 (q) executive director of the Montana wheat and barley committee; 

26 (r) commissioner of banking and financial institutions; and 

2 7 (s) training coordinator for county attorneys. 

28 (2) Employees of an entity of the legislative branch, other than the office of consumer counsel, are 

29 exempt from the application of 2-18-1011 through 2-18-1013. With respect to entities of the legislative 

30 branch, other than the office of consumer counsel: 
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(a) as used in parts 1 through 3 of this chapter, references to the "department of administration" 

2 or "department" apply to the legislative council established by 5-11-101, which may delegate administrative 

3 duties to the legislative services division established by 5-11-111; 

4 (b) as used in 2-18-102, the term "governor" applies to the legislature; and 

5 le) as used in 2-18-204, the term "budget director" applies to the "approving authority" as defined 

6 in 17-7-102." 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

Section 4. Section 2-18-104, MCA, is amended to read: 

"2-18-104. Exemption for personal staff -- limit. (1) Subject to the limitations in subsections (2) 

and (3), members of a personal staff are exempt from the a13J3lieatieA ef 2 18 2Q4, 2 18 2Qli, 2 18 207, 

and 2 18 1 Q11 threu~h 2 18 1 Q1 :3 parts 1 through 3 and 10. 

(21 The personal staff who are exempted by subsection ( 11 may not exceed 10 unless otherwise 

approved by the department according to criteria developed by the department. Under no circumstances 

may the total exemptions of each elected official exceed 15. 

(3) The number of members of the personal staff of the public service commission who are 

exempted by subsection (1) may not exceed 10." 

18 Section 5. Section 2-18-111, MCA, is amended to read: 

19 "2-18-111. Hiring preference for residents of Indian reservations for state jobs within reservation 

20 -- rules. (11 A state agency that operates within an Indian reservation shall give a preference in hiring for 

21 a J;JBsition of employment with the state agency to an Indian resident of the reservation who has 

22 substantially equal qualifications for the position. 

23 (2) The commissioner of labor and industry shall enforce this section, and investigate complaints 

24 of its violation, and may adopt rules to implement this section. 

25 (31 For the purposes of this section, the following definitions apply: 

26 (al "Employment" means being employed as a permanent, temporary, or seasonal employee as 

27 defined in 2-18-101 for a state position. The term does not include: 

28 (i) a state elected official; 

29 (ii) appointment by an elected official to a body, such as a board, commission, committee, or 

30 council; 

("legislf"ive 
\Services 
\_I!jvlslon 

- 6 - HB 172 



55th Legislature HB0172.01 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

(iii) appointment by an elected official to a public office if the appointment is provided for by law; 

or 

(iv) engagement as an independent contractor or employment by an independent contractor. 

J.Ql "Indian" means a person who is enrolled or who is a lineal descendant of a person enrolled upon 

an enrollment listing of the bureau of Indian affairs or upon the enrollment listing of a recognized Indian 

tribe, domiciled in the United States. 

Isl "Position" means a permanent, temporary, or seasonal pesitioA as ElefineEI in 2 18 101 for a 

state position. The term sees not ineluEle: 

(il a state oleeteEI oHieo; 

(iii appointmeAt BY an eleetoEI oHioial to a body, sueh as a bearel, sommission, eommittoe, or 

eouAeil; 

{iiil appoiAtment by aA elestea eHieial to a puelie eHiee if the appointment is pro·,iaeEI for by law; 

Of 

!ivl eA!')a!')ement as an inaepenaent eeAHaeter er empleymeAt by an inaepenElent oenHaeter. 

(cl "State agency" means a department, office, board, bureau, commission, agency, or other 

instrumentality of the executive or judicial branches of the government of this state." 

18 Section 6. Section 2-18-304, MCA, is amended to read: 

19 "2-18-304. Longevity allowance. (1) (a) (i) Effective July 1, 1995, through the last day of the pay 

20 period immediately preceding the pay period that includes October 1, 1995, in addition to the compensation 

21 provided for in 2-18-303, 2-18-312, 2-18-313, 2-18-314, or 2-18-315, each employee who has completed 

22 5 years of uninterrupted state service must receive 9/10 of 1 % of the employee's base salary multiplied 

23 by the number of completed, contiguous 5-year periods of uninterrupted state service. 

24 (ii) Effective on the first day of the pay period that includes October 1, 1995, in addition to the 

25 compensation provided for in 2-18-303, 2-18-312, 2-18-313, 2-18-314, or 2-18-315, each employee who 

26 has completed 5 years of uninterrupted state service must receive 1.5% of the employee's base salary 

27 multiplied by the number of completed, contiguous 5-year periods of uninterrupted state service. 

28 (bl Service to the state is not interrupted by authorized leaves of absence. 

29 (2) (a) For the purpose of determining years of service under this section, an employee must be 

30 credited with 1 year of service for each period of: 
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(i) 2,080 hours of service following the employee's date of employment; An employee must be 

2 credited with 80 hours of service for each biweekly pay period in which the employee is in a pay status or 

3 on an authorized leave of absence without pay, regardless of the number of hours of service in the pay 

4 period; or 

5 (iii 12 uninterrupted calendar months following the employee's date of employment in which the 

6 employee was in a pay status or on an authorized leave of absence without pay, regardless of the number 

7 of hours of service in any month. An employee of a school at a state institution or the university system 

8 must be credited with 1 year of service if the employee is employed for an entire academic year. 

9 (b) State agencies, other than the university system and a school at a state institution, shall use 

10 the method provided in subsection (2)(a)(i) to calculate years of service under this section. 

11 (3) For the purposes of calculating longevity. employment as a short-term worker does not apply 

1 2 toward years of service." 

13 

14 Section 7. Section 2-18-601, MCA, is amended to read: 

15 "'2-18-601. Definitions. For the purpose of this part, except 2-18-620, the following definitions 

16 apply: 

17 (1) "Agency" means any legally constituted department, board, or commission of state, county, 

18 or city government or any political subdivision thereof. 

19 12) "Break in service" means a period of time in excess of 5 working days when the person is not 

20 employed and that severs continuous employment. 

21 (3) "Continuous employment"' means working within the same jurisdiction without a break in 

22 service of more than 5 working days or without a continuous absence without pay of more than 15 working 

23 days. 

24 (4) "'Employee" means any person employed by an agency except elected state, county, and city 

25 officials, schoolteachers, and persons contracted as independent contractors or hired under personal 

26 services contracts. 

27 (5) "Full-time employee" means an employee who normally works 40 hours a week. 

28 (6) "Holiday" means a scheduled day off with pay to observe a legal holiday, as specified in 

29 1-1-216 or 20-1-305, except Sundays. 

30 (71 "Part-time employee" means an employee who normally works less than 40 hours a week. 
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21 

22 

23 

24 

(8) "Permanent employee" means an OR'lJ;!IOyee whe is assigned to a J;1esitien designated as 

J:IBFR'lanent on the a1313roJ;1riate list af autharized i;iositions rBferenoed in 2 1 B 206 and ap13roved as sueh in 

the 13ienniuR'I 13udget a permanent employee as defined in 2-18-101. 

(9) "Seasonal employee" means an BR'l13leyee assignee to a 130sition aasignated as seasanal on the 

a13prowiate agene·,· list of alitlmrizea 13esitiens rofereneoa in 2 18 206 ans far whie"1 the a§BAS'f has a 

130rR'lanent ABBS but whiBh is iAtBrru13tBa B'f the seasanal nature of tho assi§AA1ent a seasonal employee 

as defined in 2-18-101. 

{ 1 0) "Sick leave" means a leave of absence with pay for a sickness suffered by an employee or flis 

a member of the employee's immediate family or for a permanent state employee who is eligible for parental 

leave under the provisions of 2-18-606. 

( 11) "Sisk pay 13lan" R'loans a 13lan that: 

(al 13r0•,iaos for an agonoy ta R'lal10 13a';A1onts in lieli of wages to OR'l13loyees on aeeount af sielmess 

or aoeiaont aisa13ility; ana 

(13) R'lOOtS the reetliireR'leAts of <12 u.s.c. 409(13) BF la). 

~ "Temporary employee" means an 0R'l13l0yoo assignee ta a 13osition aesignatea as teR'lporary 

on tho a1313ropriat0 agono•,· list of authori;zoa 13ositi0ns referonooa in 2 18 206, oroated for a elofinite l")erioa 

ef time not to eirnooa 9 A10Aths a temporary employee as defined in 2-18-101 . 

1-+dt@ "Transfer" means a change of employment from one agency to another agency in tile same 

jurisdiction without a break in service. 

AAH.1.;ll "Vacation leave" means a leave of absence with pay for the purpose of rest, relaxation, 

or personal business at the request of the employee and with the concurrence of the employer." 

Section 8. Section 2-18-603, MCA, is amended to read: 

"2-18-603. Holidays -- observance when falling on employee's day off. (1) ifil AF+y- 8. full-time 

25 employee who is scheduled for a day off on a day WRieR that is observed as a legal holiday, except 

26 Sundays, sRall 130 1§. entitled to receive a day off with pay either on the day preceding the holiday or on 

27 another day following the holiday in the same pay period or as scheduled by the employee and flis the 

28 employee's supervisor, whichever allows a day off in addition to the employee's regularly scheduled days 

29 off, provided the employee is in a pay status on flis the employee's last regularly scheduled working day 

30 immediately before the holiday or on~ the employee's first regularly scheduled working day immediately 
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1 after the holiday. 

2 1Ql Part-time employees receive pay for the holiday on a prorated basis according to rules adopted 

3 by the department of administration or appropriate administrative officer under 2-18-604. 

4 (c) A short-term worker may not receive holiday pay. 

5 (2) For purposes of this section, the term "employee" does not include nonteaching school district 

6 employees." 

Section 9. Section 2-18-611, MCA, is amended to read: 

7 

8 

9 "2-18-611. Annual vacation leave. (1) Each permanent full-time employee shall earn annual 

1 O vacation leave credits from the first day of employment. Vacation leave credits earned sl=lail must be 

11 credited at the end of each pay period. However, employees are not entitled to any vacation leave with pay 

12 until they have been continuously employed for a period of 6 calendar months. 

13 (2) Seasonal employees sl=lail earn vacation credits. However, s1:10R 13ersens seasonal employees 

14 must be employed for 6 qualifying months before they may use the vacation credits. In order to qualify, 

15 ~ seasonal employees ffitl5t shall immediately report back for work when operations resume in order to 

16 avoid a break in service. 

17 (3) Permanent part-time employees are entitled to prorated annual vacation benefits if they have 

18 . worked the qualifying period. 

19 (4) An employee may not accrue annual vacation leave credits while in a leave-without-pay status. 

20 (5) Temporary employees 9e-flet earn vacation leave credits, e>E0O13t t"1at a ternperarv BR'lf:lleyee 

21 w"1e is s1,1bsoE1uentl•; Aires inte a 13erR'lanent 1300itien wit"1in t"1e eaR'le j1:1rissietien wit"101:1t a ereak in seF\•iee 

22 ans tBR'lf:IBFBF'f eFl'113leyees w"1o are BR'lf:lle•,ed oontin1:1e1,1sly len!Jer t"1an @ Fl'lBAtRs Fl'lay e01,1nt as earned leave 

23 eresits fer the irnR'lediate terR'l ef teFl'113erar>,• OR'lf:IIGyR'lent but may not use the credits until after working 

24 for 6 qualifying months. 

25 (61 A short-term worker, as defined in 2-18-101, may not earn vacation leave credits, and time 

26 worked as a short-term worker does not aPPly toward the person's rate of earning vacation leave credits." 

27 

28 Section 10. Section 2-18-618, MCA, is amended to read: 

29 "2-18-618. Sick leave. (1) A permanent full-time employee earns sick leave credits from the first 

30 day of employment. For calculating sick leave credits, 2,080 hours (52 weeks x 40 hours) equals 1 year. 

- 10 - HB 172 



55th Legislature HB0172.01 

1 Sick leave credits must be credited at the end of each pay period. Sick leave credits are earned at the rate 

2 of 12 working days for each year of service without restriction as to the number of working days that may 

3 be accumulated. Employees are not entitled to be paid sick leave until they have been continuously 

4 employed 90 days. 

5 (2) An employee may not accrue sick leave credits while in a leave-without-pay status. 

6 (3) Permanent part-time employees are entitled to prorated leave benefits if they have worked the 

7 qualifying period. 

8 (4) Full-time temporary and seasonal employees are entitled to sick leave benefits provided they 

9 work the qualifying period. 

10 (5) A short-term worker may not earn sick leave credits. 

1 1 ifil An employee who terminates employment with the agency is entitled to a lump-sum payment 

1 2 equal to one-fourth of the pay attributed to the accumulated sick leave. The pay attributed to the 

13 accumulated sick leave must be computed on the basis of the employee's salary or wage at the time He 

14 the employee terminates ~ employment with the state, county, or city. Accrual of sick leave credits for 

15 calculating the lump-sum payment provided for in this subsection begins July 1, 1971 . The payment is the 

16 responsibility of the agency in which the sick leave accrues. However, an employee does not forfeit any 

17 sick leave rights or benefits ~ accrued prior to July 1, 1 971. However, when an employee transfers 

18 between agencies within the same jurisdiction, l=le the employee is not entitled to a lump-sum payment. In 

19 a transfer between agencies, the receiving agency shall assume the liability for the accrued sick leave 

20 credits earned after July 1, 1971, and transferred with the employee. 

21 «ltiZl. An employee who receives a lump-sum payment pursuant to this section and who is again 

22 employed by any agency may not be credited with aA-'f sick leave for which the employee has previously 

23 been compensated. 

24 f+H.fil Abuse of sick leave is cause for dismissal and forfeiture of the lump-sum payments provided 

25 for in this section. 

26 ~Hfil An employee may contribute any portion of~ the employee's accumulated sick leave to 

27 a nonrefundable sick leave fund for state employees and becomes eligible to draw upon the fund if an 

28 extensive illness or accident exhausts ~ the employee's accumulated sick leave. The department of 

29 administration shall, in consultation with the state employee group benefits advisory council, provided for 

30 in 2-15-1016, administer the sick leave fund and adopt rules to implement this subsection. 
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AAil.Ql A local government may establish and administer through local rule a sick leave fund into 

2 which its employees may contribute a portion of their accumulated sick leave." 

Section 11. Section 39-29-101, MCA, is amended to read: 

3 

4 

5 "39-29-101. Definitions. For the purposes of this chapter, the following definitions apply: 

6 ( 1) "Active duty" means full-time duty with military pay and allowances in the armed forces, except 

7 for training, determining physical fitness, or service in the reserve or national guard. 

8 (2) "Armed forces" means the United States: 

9 (a) army, navy, air force, marine corps, and coast guard; and 

1 O (b) merchant marine for service recognized by the United States department of defense as active 

11 military service for the purpose of laws administered by the department of veterans affairs. 

12 (3) "Disabled veteran" means a person: 

13 (a) whether or not the person is a veteran as defined in this section, who was separated under 

14 honorable conditions from active duty in the armed forces and has established the present existence of a 

15 service-connected disability or is receiving compensation, disability retirement benefits, or pension because 

16 of a law administered by the department of veterans affairs or a military department; or 

17 (b) who has received a purple heart medal. 

18 (4) "Eligible relative" means: 

19 (a) the unmarried surviving spouse of a veteran or disabled veteran; 

20 (bl the spouse of a disabled veteran who is unable to qualify for appointment to a position; 

21 (cl the mother of a veteran who died under honorable conditions while serving in the armed forces 

22 if: 

23 (i) the mother's spouse is totally and permanently disabled; or 

24 (ii) the mother is the widow of the father of the veteran and has not remarried; 

25 (d) the mother of a service-connected permanently and totally disabled veteran if: 

26 (i) the mother's spouse is totally and permanently disabled; or 

27 (ii) the mother is the widow of the father of the veteran and has not remarried. 

28 (5) "Position" means a position occupied by a permanent, temporary, or seasonal 1=1esitieA employee 

29 as defined in 2-18-101 for a the state 1=1esitieR or a similar permanent, temporary, or seasonal pesitiaA 

30 employee with a public employer other than the state. The term does not include: 
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(a) a state or local elected office; 

2 (b) appointment by an elected official to a body such as a board, commission, committee, or 

3 council; 

4 (c) appointment by an elected official to a public office if the appointment is provided for by law; 

5 (d) a department head appointment by the governor or an executive department head appointment 

6 by a mayor, city manager, county commissioner, or other chief administrative or executive officer of a local 

7 government; or. 

8 (e) engagement as an independent contractor or employment by an independent contractor. 

9 (6) "Public employer" means: 

10 (a) a department, office, board, bureau, commission, agency, or other instrumentality of the 

11 executive, legislative, or judicial branches of the government of this state; 

12 (b) a unit of the Montana university system; 

13 le) a school district or community college; and 

14 (d) a county, city, or town. 

15 (7) "Scored procedure" means a written test, structured oral interview, performance test, or other 

16 selection procedure or a combination of these procedures that results in a numerical score to which 

17 percentage points may be added. 

18 (8) "Under honorable conditions" means a discharge or separation from active duty characte 0 ized 

19 by the armed forces as under honorable conditions. The term includes honorable discharges and general 

20 discharges but does not include dishonorable discharges or other administrative discharges characterized 

21 as other than honorable. 

22 (9) "Veteran" means a person who: 

23 (a} was separated under honorable conditions from active duty in the armed forces after having 

24 served more than 180 consecutive days, other than for training; or 

25 (b) as a member of a reserve component under an order of active duty pursuant to 1 O U.S.C. 

26 672(a), (d), or (g), 10 U.S.C. 673, or 10 U.S.C. 673b served on active duty during a period of war or in 

27 a campaign or expedition for which a campaign badge is authorized and was discharged or released from 

28 duty under honorable conditions." 

29 

30 Section 12. Section 39-30-103, MCA, is amended to read: 

ilegislalive 
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"39-30-103. Definitions. For the purposes of this chapter, the following definitions apply: 

2 ( 1) "Eligible spouse" means the spouse of a handicapped person determined by the department of 

3 public health and human services to have a 100% disability who is unable to use the employment 

4 preference because of the person's disability. 

5 (2) "Handicapped person" means an individual certified by the department of public health and 

6 human services to have a physical or mental impairment that substantially limits one or more major life 

7 activities, such as writing, seeing, hearing, speaking, or mobility, and that limits the individual's ability to 

8 obtain, retain, or advance in employment. 

9 (3) (a) "Initial hiring" means a personnel action for which applications are solicited from outside the 

1 0 ranks of the current employees of: 

11 (i) a department, as defined in 2-15-102, for· a position within the executive branch; 

12 (ii) a legislative agency for a position within the legislative branch; 

13 (iii) a judicial agency, such as the office of supreme court administrator, office of supreme court 

14 clerk, state law library, or similar office in a state district court for a position within the judicial branch; 

15 (iv) a city or town for a municipal position, including a city or municipal court position; and 

16 (v) a county for a county position, including a justice's court position. 

17 (bl A personnel action limited to current employees of a specific public entity identified in 

18 subseetiens subsection (3)(a)(il ti:\Feugi:l (:rnalM, current employees in a reduction-in-force pool who have 

19 been laid off from a specific public entity identified in subseetiene subsection (3)(al(i) tlueugl=t (;3)(al(vl, or 

20 current participants in a federally authorized employment program is not an initial hiring. 

21 (4) (a) "Mental impairment" means: 

22 (i) suffering from a disability attributable to mental retardation, cerebral palsy, epilepsy, autism, or 

23 any other neurologically handicapping condition closely related to mental retardation and requiring treatment 

24 similar to that required by mentally retarded individuals; or 

25 (ii) an organic or mental impairment that has substantial adverse effects on an individual's cognitive 

26 or volitional functions. 

27 (b) The term mental impairment does not include alcoholism or drug addiction and does not include 

28 any mental impairment, disease, or defect that has been asserted by the individual claiming the preference 

29 as a defense to any criminal charge. 

30 (5) "Position" means a position occupied by a permanent or seasonal raesitien employee as defined 
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in 2-18-101 for a the state pesitieR or a position occupied by a similar permanent or seasonal position 

2 employee with a public employer other than the state. However, the term does not include: 

3 la) a position occupied by a temporary positien employee as defined in 2-18-101 for a the state 

4 position or ,1! similar temporary positioR employee with a public employer other than the state; 

5 (bl a state or local elected official; 

6 (cl employment as an elected official's immediate secretary, legal advisor, court reporter, or 

7 administrative, legislative, or other immediate or first-line aide; 

8 (d) appointment by an elected official to a body such as a board, commission, committee, or 

9 council; 

10 (el appointment by an elected official to a public office if the appointment is provided for by law; 

11 (f) a department head appointment by the governor or an executive department head appointment 

12 by a mayor, city manager, county commissioner, or other chief administrative or executive officer of a local 

13 government; or 

14 (g) engagement as an independent contractor or employment by an independent contractor. 

15 {6) {a) "Public employer" means: 

16 (i) any department, office, board, bureau, commission, agency, or other instrumentality of the 

17 executive, judicial, or legislative branch of the government of the state of Montana; and 

18 (ii) any county, city, or town. 

19 (bl The term does not include a school district, a vocational-technical program, a community 

20 college, the board of regents of higher education, the Montana university system, a special purpose district, 

21 an authority, or any political subdivision of the state other than a county, city, or town. 

22 (7) "Substantially equal qualifications" means the qualifications of two or more persons among 

23 whom the public employer cannot make a reasonable determination that the qualifications held by one 

24 person are significantly better suited for the position than the qualifications held by the other persons." 

25 

26 

27 

28 

29 

NEW SECTION. Section 13. Repealer. Section 2-18-605, MCA, is repealed. 

NEW SECTION. Section 14. Effective date. [This act] is effective July 1, 1997. 
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for HB0172, as introduced 

DESCRIPTION OF PROPOSED LEGISLATION: 

A bill revising definitions related to permanent, temporary, and seasonal positions, and 
creating a new category known as the short-term worker. 

FISCAL IMPACT: 

Passage of HB0172 will not fiscally impact the state. 

~L 1-'L-cr? 
DAVE LEWIS, BUDGET DIRECTOR DATE 
Office of Budget and Program Planning 

Fiscal Note for HB0172, as introduced 
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HOUSE BILL NO. 172 

INTRODUCED BY SOFT 

HB0172.02 

APPROVED BY COM ON 
BUSINESS & LABOR 

BY REQUEST OF THE DEPARTMENT OF ADMINISTRATION 

5 A BILL FOR AN ACT ENTITLED: "AN ACT REVISING DEFINITIONS RELATED TO PERMANENT, 

6 TEMPORARY, AND SEASONAL POSITIONS; PROVIDING FOR A CATEGORY OF EMPLOYEE CALLED A 

7 SHORT-TERM WORKER; DEFINING "SHORT-TERM WORKER"; CLARIFYING PROVISIONS FROM WHICH 

8 CERTAIN EMPLOYEES ARE EXEMPT; ELIMINATING THE REQUIREMENT THAT THE DEPARTMENT OF 

9 ADMINISTRATION ADMINISTER A STATE SICK-PAY PLAN; AMENDING SECTIONS 2-18-101, 2-18- 102, 

10 2-18-103, 2-18-104, 2-18-111, 2-18-304, 2-18-601, 2-18-603, 2-18-611, 2-18-618, 39-29-101, AND 

11 39-30-103, MCA; REPEALING SECTION 2-18-605, MCA; AND PROVIDING AN EFFECTIVE DATE." 

12 

13 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

14 

Section 1. Section 2-18-101, MCA, is amended to read: 15 

16 "2-18-101. Definitions. As used in parts 1 through 3 and part 10 of this chapter, the following 

1 7 definitions apply: 

18 11) "Agency" means a department, board, commission, office, bureau, institution, or unit of state 

19 government recognized in the state budget. 

20 (21 "Anniversary date", except as modified in part 3 of this chapter, means the month and day on 

21 which an employee began the most recent period of uninterrupted state service. 

22 (31 "Base salary" means the amount of compensation paid to an employee, excluding: 

23 (al state contributions to group benefits provided in 2-18-703; 

24 (bl overtime; 

25 (cl fringe benefits as defined in 39-2-903; and 

26 (d) the longevity allowance provided in 2-18-304. 

27 (41 "Board" means the board of personnel appeals established in 2-15-1705. 

28 (5) "Class" means one or more positions substantially similar with respect to the kind or nature of 

29 duties performed, responsibility assumed, and level of difficulty so that the same descriptive title may be 

30 used to designate each position allocated to the class, similar qualifications may be required of persons 

\
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appointed to the positions in the class, and the same pay rate or pay grade may be applied with equity. 

2 (6) "Class series benchmark" means a representative position within a class series that is used to 

3 illustrate the application of the job evaluation factors that are used to classify positions in the classification 

4 plan. A benchmark description describes the duties and responsibilities assigned and the factors applied to 

5 the class series benchmark. 

6 (7) "Class specification" means a written descriptive statement of the duties and responsibilities 

7 characteristic of a class of positions and includes the education, experience, knowledge, skills, abilities, and 

8 qualifications necessary to perform the work of the class. 

9 (8) "Compensation" means the annual or hourly wage or salary and includes the state contribution 

10 to group benefits under the provisions of 2-18-703. 

11 (9) "Department" means the department of administration created in 2-15-1001. 

1 2 ( 10) Except in 2-18-306, "employee" means any state employee other than an employee excepted 

13 under 2-18-103 or 2-18-104 from the statewide classification system. 

14 ( 11) "Entry salary" means the entry-level base salary for each grade provided in 2-18-31 2. 

15 ( 12) "Grade" means the number assigned to a pay range within a pay schedule in part 3 of this 

16 chapter. 

17 ( 13) "Job sharing" means the sharing by two or more persons of a position that is eensiclerecl an 

18 a!j!JFe!jate er porFAanent pesitien. 

19 ( 14) "Market ratio" means an employee's base salary divided by the market salary for the 

20 employee's pay grade. 

21 ( 15) "Market salary" means the midpoint in a pay grade provided in 2-18-312, based on the average 

22 base salary that other employers pay to employees in comparable occupations as determined by the 

23 department's salary survey of the relevant labor market. 

24 (16) "Permanent position employee" means a position so elesi!Jnatea on tho approwiate a!jonev list 

25 ef authorizecl positions referonoeel in 2 18 20e ancl appr011ee as suoh in the aienniuFA aua!jet an employee 

26 who is designated by an agency as permanent and who has attained or is eligible to attain permanent 

27 status. 

28 ( 17) "Permanent status" means the state an employee attains after satisfactorily completing an 

29 appropriate probationary period in a porFAanant pesitien. 

30 ( 18) "Personal staff" means those positions occupied by employees appointed by the elected 

; Legislative 
\.Services 
~-!5vision 

• 2 - HB 172 



5 5th Legislature H80172.02 

officials enumerated in Article VI, section 1, of the Montana constitution or by the public service 

2 commission as a whole. 

3 I 19) "Position" means a collection of duties and responsibilities currently assigned or delegated by 

4 competent authority, requiring the full-time, part-time, or intermittent employment of one person. 

5 (20) "Program" means a combination of planned efforts to provide a service. 

6 (21) "Seasonal i:iesitieA employee" means a i:iesitieR se eesigRateel eA the ai:ii:i,013riate agency 11st 

7 et autheri,rnel i:iesitieRs refereneeel iR 2 18 20€i anel that is a i:ierffiaReRt 130sitieA l:lut that is 1Aterrupted l:ly 

8 the seaseRal Aature ef the i:iesitieA permanent employee who is designated by an agency as seasonal, who 

9 performs duties interrupted by the seasons, and who may be recalled without the loss of rights or benefits 

10 accrued during the preceding season. 

11 (22) "Short-term worker" means a person who: 

12 (a) is hired by an agency for an hourly wage established by the agency; 

13 lb) may not work for the agency for more than 90 days in a continuous 12-month period; 

14 (cl is not eligible for permanent status; 

15 (dl may not be hired into another position by the agency without a competitive selection process; 

16 and 

17 (e) is not eligible to earn the leave and holiday benefits provided in part 6 or the group insurance 

18 benefits provided in part 7. 

19 Qfil "Temporary i:iesitien employee" means a i:iesitien se Elesignateel en the api:irei:iriate ageney list 

20 et a1:1theri;rnE1 i:iesitiens refereneeel in 2 18 20€i, ereateel an employee who: 

21 (al is designated as temporary by an agency for a definite period of time not to exceed 9 .11 

22 months~ 

23 (bl performs temporary duties or permanent duties on a temporary basis; 

24 (cl is not eligible for permanent status; 

25 (d) is terminated at the end of the employment period; and 

26 (e) is not eligible to become a permanent employee without a competitive selection process." 

Section 2. Section 2-18-102, MCA, is amended to read: 

27 

28 

29 "2-18-102. Personnel administration •· general policy setting. ( 1) Except as otherwise provided 

30 by law or collective bargaining agreement, the department shall: 
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(a) encourage and exercise leadership in the development of effective personnel administration 

2 within the several agencies in the state and make available the facilities of the department to this end; 

3 (b) foster and develop programs for recruitment and selection of capable persons for perrnaAent, 

4 seasonal, tornporary, ana otlcier types of positions employment and for the improvement of employee 

5 effectiveness, including training, ethical conduct, safety, health, counseling, welfare, discipline, grievances, 

6 and evaluation for productivity and retention in permanent status; 

7 (c) foster, develop, and promote job sharing in agencies; 

8 (d) investigate from time to time the operation and effect of parts 1 and 2 of this chapter and the 

9 policies made under those parts and report the findings and recommendations to the governor; 

1 0 (el establish policies, procedures, and forms for the maintenance of records of all employees in the 

11 state service; 

1 2 (f) apply and carry out parts 1 and 2 and the policies under those parts and perform any other 

1 3 lawful acts that may be necessary or desirable to carry out the purposes and provisions of parts 1 and 2. 

14 (2) The department may delegate authority granted to it under parts 1 and 2 to agencies in the 

15 state service that effectively demonstrate the ability to carry out the provisions of parts 1 and 2, provided 

16 that the agencies remain in compliance with policies, procedures, timetables, and standards established by 

17 the department. 

18 (3) The department shall develop and issue personnel policies for the state and shall adopt rules 

1 9 to implement this part, except 2-18-111. Adequate public notice must be given to all interested parties of 

20 proposed changes or additions to the personnel policies before the date on which they are to take effect. 

21 If requested by any of the affected parties, the department shall schedule a public hearing on proposed 

22 changes or additions to the personnel policies before the date on which they are to take effect. 

23 (41 The department shall develop model rules of conduct for all state employees based upon the 

24 provisions of Title 2, chapter 2. The department shall provide employees with a pamphlet summarizing the 

25 provisions of Title 2, chapter 2. Each state agency shall adopt the model rules of conduct and additional 

26 rules appropriate to the specific circumstances of the agency." 

27 

28 Section 3. Section 2-18-103, MCA, is amended to read: 

29 "2-18-103. Officers and employees excepted. ( 1) Parts 1 ~ through 3 and 1 O do not apply 

30 to the following positions officers and employees in state government: 

CLegislative 
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(a) elected officials; 

2 (b) county assessors and their chief deJ)uty deputies; 

3 (c) employees of the office of consumer counsel; 

4 (d) judges and employees of the judicial branch; 

5 (e) members of boards and commissions appointed by the governor, the legislature, or other elected 

6 state officials; 

7 (f) officers or members of the militia; 

8 (g) agency heads appointed by the governor; 

9 (h) academic and professional administrative personnel with individual contracts under the authority 

1 0 of the board of regents of higher education; 

11 Ii) academic and professional administrative personnel and live-in houseparents who have entered 

1 2 into individual contracts with the state school for the deaf and blind under the authority of the state board 

13 of public education; 

14 (j) teachers under the authority of the department of corrections or the department of public health 

15 and human services; 

16 (k) investment officer, assistant investment officer, executive director, and three professional staff 

17 positions of the board of investments; 

18 (I) four professional staff positions under the board of oil and gas conservation; 

19 (m) assistant director for security of the Montana state lottery; 

20 In) executive director and senior investment officer of the Montana board of science and 

21 technology development; 

22 (o) executive director and employees of the state compensation insurance fund; 

23 Ip) state racing stewards employed by the executive secretary of the Montana board of 

24 horseracing; 

25 (q) executive director of the Montana wheat and barley committee; 

26 Ir) commissioner of banking and financial institutions; and 

27 Is) training coordinator for county attorneys. 

28 (2) Employees of an entity of the legislative branch, other than the office of consumer counsel, are 

29 exempt from the application of 2-18-1011 through 2-18-1013. With respect to entities of the legislative 

30 branch, other than the office of consumer counsel: 
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(al as used in parts 1 through 3 of this chapter, references to the "department of administration" 

2 or "department" apply to the legislative council established by 5-11-101 , which may delegate administrative 

3 duties to the legislative services division established by 5-11-111; 

4 (b) as used in 2-18-102, the term "governor" applies to the legislature; and 

5 (cl as used in 2-18-204, the term "budget director" applies to the "approving authority" as defined 

6 in 17-7-102." 

7 

8 Section 4. Section 2-18-104, MCA, is amended to read: 

9 "2-18-104. Exemption for personal staff -- limit. (1) Subject to the limitations in subsections (2) 

1 0 and (3), members of a personal staff are exempt from tt=ie ap,:,lieatieA of 2 18 204, 2 18 206, 2 18 207, 

11 aAd 2 18 1011 tt=IF01:1gA 2 18 101 a parts 1 through 3 and 1 0. 

1 2 (2) The personal staff who are exempted by subsection ( 1) may not exceed 10 unless otherwise 

13 approved by the department according to criteria developed by the department. Under no circumstances 

14 may the total exemptions of each elected official exceed 15. 

15 (3) The number of members of the personal staff of the public service commission who are 

16 exempted by subsection ( 1) may not exceed 10." 

17 

18 Section 5. Section 2-18-111, MCA, is amended to read: 

19 "2-18-111. Hiring preference for residents of Indian reservations for state jobs within reservation 

20 -- rules. ( 1) A state agency that operates within an Indian reservation shall give a preference in hiring for 

21 a pesitieA of employment with the state agency to an Indian resident of the reservation who has 

22 substantially equal qualifications for the position. 

23 (2) The commissioner of labor and industry shall enforce this section, and investigate complaints 

24 of its violation, and may adopt rules to implement this section. 

25 (3) For the purposes of this section, the following definitions apply: 

26 (a) "Employment" means being employed as a permanent, temporary, or seasonal employee as 

27 defined in 2-18-101 for a state position. The term does not include: 

28 (i) a state elected official; 

29 (ii) appointment by an elected official to a body, such as a board, commission, committee, or 

30 council; 
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(iii) appointment by an elected official to a public office if the appointment is provided for by law; 

2 or 

3 (iv) engagement as an independent contractor or employment by an independent contractor. 

4 i.Ql "Indian" means a person who is enrolled or who is a lineal descendant of a person enrolled upon 

5 an enrollment listing of the bureau of Indian affairs or upon the enrollment listing of a recognized Indian 

6 tribe, domiciled in the United States. 

7 (bl "PositioA" A'loaAs a porA'laAeAt, teA'lperary, er soasoAal positieA as defiAed iA 2 18 101 for a 

8 state positieA. Tho terA'l does Aet iAoli,1de: 

9 rn a state eleeted eHiee; 

1 O Oil appeiAtA'leAt by aA elected eHieial to a body, st:101'1 as a board, eoA'lA'lissioA, SOA'lA'littee, or 

11 SOt:JAOil; 

12 !iii) ap,:ioiAtA'leAt by aA oloetod eHieial to a ,:it:1blio oHieo if tho a,:i,:ioiAtmeAt is provided fer b~• law; 

13 er-

14 (iv) OA!ja!jOA'lOAt as aA iAdopeAdBAt OOAtraotor OF BA'lpleyA'lOAt By QA iAde,:ieAdeAt 69Atraeter. 

15 (c) "State agency" means a department, office, board, bureau, commission, agency, or other 

16 instrumentality of the executive or judicial branches of the government of this state." 

17 

1 8 Section 6. Section 2-18-304, MCA, is amended to read: 

19 "2-18-304. Longevity allowance. 11) (a) Ii) Effective July 1, 1995, through the last day of the pay 

20 period immediately preceding the pay period that includes October 1, 1995, in addition to the compensation 

21 provided for in 2-18-303, 2-18-312, 2-18-313, 2-18-314, or 2-1 8-315, each employee who has completed 

22 5 years of uninterrupted state service must receive 9/10 of 1 % of the employee's base salary multiplied 

23 by the number of completed, contiguous 5-year periods of uninterrupted state service. 

24 (ii) Effective on the first day of the pay period that includes October 1, 1995, in addition to the 

25 compensation provided for in 2-18-303, 2-18-312, 2-18-313, 2-18-314, or 2-18-31 5, each employee who 

26 has completed 5 years of uninterrupted state service must receive 1. 5 % of the employee's base salary 

27 multiplied by the number of completed, contiguous 5-year periods of uninterrupted state service. 

28 (bl Service to the state is not interrupted by authorized leaves of absence. 

29 (2) (a) For the purpose of determining years of service under this section, an employee must be 

30 credited with 1 year of service for each period of: 
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(i) 2,080 hours of service following the employee's date of employment; an employee must be 

2 credited with 80 hours of service for each biweekly pay period in which the employee is in a pay status or 

3 on an authorized leave of absence without pay, regardless of the number of hours of service in the pay 

4 period; or 

5 Iii) 12 uninterrupted calendar months following the employee's date of employment in which the 

6 employee was in a pay status or on an authorized leave of absence without pay, regardless of the number 

7 of hours of service in any month. An employee of a school at a state institution or the university system 

8 must be credited with 1 year of service if the employee is employed for an entire academic year. 

9 (bl State agencies, other than the university system and a school at a state institution, shall use 

10 the method provided in subsection (2)(a)(i) to calculate years of service under this section. 

11 (3) For the purposes of calculating longevity, employment as a short-term worker does not apply 

12 toward years of service." 

Section 7. Section 2-18-601, MCA, is amended to read: 

13 

14 

15 "2-18-601. Definitions. For the purpose of this part, except 2-18-620, the following definitions 

16 apply: 

17 (1) "Agency" means any legally constituted department, board, or commission of state, county, 

18 or city government or any political subdivision thereof. 

19 12) "Break in service" means a period of time in excess of 5 working days when the person is not 

20 employed and that severs continuous employment. 

21 (3) "Continuous employment" means working within the same jurisdiction without a break in 

22 service of more than 5 working days or without a continuous absence without pay of more than 15 working 

23 days. 

24 (4) "Employee" means any person employed by an agency except elected state, county, and city 

25 officials, schoolteachers, and persons contracted as independent contractors or hired under personal 

26 services contracts. 

27 (5) "Full-time employee" means an employee who normally works 40 hours a week. 

28 16) "Holiday" means a scheduled day off with pay to observe a legal holiday, as specified in 

29 1-1-216 or 20-1-305, except Sundays. 

30 17) "Part-time employee" means an employee who normally works less than 40 hours a week. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

18) "Permanent employee" means aR oFAployoo w!clo is assi§Reel to a positioR elesi§Rateel as 

13erFAaRent OR tRe a1313repriate list of a1,1ti'lori2eel 13esiti0Rs rofereReeel iR 2 18 20e aRel a13pro11eel as s1,1s1'1 iR 

tRe bieRRi1,1FA b1,1el§et a permanent employee as defined in 2-18-101. 

(9) "Seasonal employee" means aR eFA13loyee assi§Reel tea 13ositioR desigRateel as seasonal eR tRe 

apJ3roJ3riate a§eRey list ef a1,1therizeel J30SitieRs reforeReeel iR 2 18 20e aRd for wi'lieR the a§eRey has a 

perFAaReRt Reeel b1,1t wRieR is iRterrnJ3teel by tho seasoRal Rat1,1re ef the assigmneRt a seasonal employee 

as defined in 2-18-101. 

(10) "SHORT-TERM WORKER" MEANS A SHORT-TERM WORKER AS DEFINED IN 2-18-101. 

{+Gl-ll.1.l "Sick leave" means a leave of absence with pay for a sickness suffered by an employee 

or !=Ii& a member of the employee's immediate family or for a permanent state employee who is eligible for 

parental leave under the provisions of 2-18-606. 

+++H.111 "Siel, J3av plaR" FAoaRs a J3laR that: 

(a) J3re11ieles for aR ageRev te FAal1e J;!ayFAeRts iR lie1,1 ef wages te OFAJ;!le•,'ees OR aeee1,1Rt ef siolmess 

er aeeieleRt elisability; aRel 

(bl FAeets the re~1,1iroFAeRts ef 42 IJ.e.G, 409(13) er (el). 

~ "Temporary employee" means aR OFAJ;!leyee assi§Reel to a J:!OBitieR ElesigRateel as teFA13orary 

OR the appropriate ageRO)' list ef 01:Jtherizeel pesitieRs refereReee iR 2 18 20e, ernateel fer a elofiRite 13eriee 

0f time net to e1Eoeeel Q l'RORt"1s a temporary employee as defined in 2-18-101. 

11 al( 12)( 13) "Transfer" means a change of employment from one agency to another agency in the 

same jurisdiction without a break in service. 

(14)(1a)(14) "Vacation leave" means a leave of absence with pay for the purpose of rest, 

relaxation, or personal business at the request of the employee and with the concurrence of the employer." 

Section 8. Section 2-18-603, MCA, is amended to read: 

"2-18-603. Holidays -- observance when falling on employee's day off. (1) .lfil Af+v-A full-time 

employee who is scheduled for a day off on a day wflieff that is observed as a legal holiday, except 

Sundays, shall bo 1§. entitled to receive a day off with pay either on the day preceding the holiday or on 

another day following the holiday in the same pay period or as scheduled by the employee and !=Ii& the 

employee's supervisor, whichever allows a day off in addition to the employee's regularly scheduled days 

off, provided the employee is in a pay status on !=Ii& the employee's last regularly scheduled working day 
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immediately before the holiday or on AtS the employee's first regularly scheduled working day immediately 

2 after the holiday. 

3 i.!2J. Part-time employees receive pay for the holiday on a prorated basis according to rules adopted 

4 by the department of administration or appropriate administrative officer under 2-18-604. 

5 (cl A short-term worker may not receive holiday pay. 

6 (2) For purposes of this section, the term "employee" does not include nonteaching school district 

7 employees." 

Section 9. Section 2-18-611, MCA, is amended to read: 

8 

9 

10 "2-18-611. Annual vacation leave. ( 1) Each permanent full-time employee shall earn annual 

11 vacation leave credits from the first day of employment. Vacation leave credits earned 5fla# must be 

12 credited at the end of each pay period. However, employees are not entitled to any vacation leave with pay 

13 until they have been continuously employed for a period of 6 calendar months. 

14 (2) Seasonal employees 5fla# earn vacation credits. However, suet:t 13ersons seasonal employees. 

15 must be employed for 6 qualifying months before they may use the vacation credits. In order to qualify, 

16 stfflk seasonal employees ffitt5t shall immediately report back for work when operations resume in order to 

1 7 avoid a break in service. 

1 8 (3) Permanent part-time employees are entitled to prorated annual vacation benefits if they have 

19 worked the qualifying period. 

20 (4) An employee may not accrue annual vacation leave credits while in a leave-without-pay status. 

21 (5) Temporary employees~ earn vacation leave credits, 0J'iee13t that a tern13erary ern13le•,'oo 

22 whe is sueseeiuently t:tired into a 13orffianent 13oeition within tRe same jurisdietion witt:teut a areal( in sorviee 

23 and temiierary erniilo•;ees wt:to are ern13lo•;od eontinueusly len€jer than e montl=ls rnav eount as earned loaye 

24 sredits for tt:te irnmeaiate term of tom13erary em13leymont but may not use the credits until after working 

25 for 6 qualifying months. 

26 (6) A short-term worker, as defined in 2-18-101, may not earn vacation leave credits, and time 

27 worked as a short-term worker does not apply toward the person's rate of earning vacation leave credits." 

28 

29 

30 

Section 10. Section 2-18-618, MCA, is amended to read: 

"2-18-618. Sick leave. (1) A permanent full-time employee earns sick leave credits from the first 
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1 day of employment. For calculating sick leave credits, 2,080 hours (52 weeks x 40 hours) equals 1 year. 

2 Sick leave credits must be credited at the end of each pay period. Sick leave credits are earned at the rate 

3 of 12 working days for each year of service without restriction as to the number of working days that may 

4 be accumulated. Employees are not entitled to be paid sick leave until they have been continuously 

5 employed 90 days. 

6 (2) An employee may not accrue sick leave credits while in a leave-without-pay status. 

7 (3) Permanent part-time employees are entitled to prorated leave benefits if they have worked the 

8 qualifying period. 

9 (4) Full-time temporary and seasonal employees are entitled to sick leave benefits provided they 

10 work the qualifying period. 

11 (5) A short-term worker may not earn sick leave credits. 

12 ifil An employee who terminates employment with the agency is entitled to a lump-sum payment 

13 equal to one-fourth of the pay attributed to the accumulated sick leave. The pay attributed to the 

14 accumulated sick leave must be computed on the basis of the employee's salary or wage at the time Re 

15 the employee terminates Ri& employment with the state, county, or city. Accrual of sick leave credits for 

16 calculating the lump-sum payment provided for in this subsection begins July 1, 1971. The payment is the 

17 responsibility of the agency in which the sick leave accrues. However, an employee does not forfeit any 

18 sick leave rights or benefits Re Rael accrued prior to July 1, 1971. However, when an employee transfers 

19 between agencies within the same jurisdiction, J:ie the employee is not entitled to a lump-sum payment. In 

20 a transfer between agencies, the receiving agency shall assume the liability for the accrued sick leave 

21 credits earned after July 1, 1971, and transferred with the employee. 

22 fel-lli An employee who receives a lump-sum payment pursuant to this section and who is again 

23 employed by any agency may not be credited with ilfl'f sick leave for which the employee has previously 

24 been compensated. 

25 t-7}1.fil Abuse of sick leave is cause for dismissal and forfeiture of the lump-sum payments provided 

26 for in this section. 

27 OOJ.fil An employee may contribute any portion of Ri& the employee's accumulated sick leave to 

28 a nonrefundable sick leave fund for state employees and becomes eligible to draw upon the fund if an 

29 extensive illness or accident exhausts Ri& the employee's accumulated sick leave. The department of 

30 administration shall, in consultation with the state employee group benefits advisory council, provided for 
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1 in 2-15-1016, administer the sick leave fund and adopt rules to implement this subsection. 

2 +9J.1.1.Ql A local government may establish and administer through local rule a sick leave fund into 

3 which its employees may contribute a portion of their accumulated sick leave." 

4 

5 Section 11. Section 39-29-101, MCA, is amended to read: 

6 "39-29-101. Definitions. For the purposes of this chapter, the following definitions apply: 

7 (1) "Active duty" means full-time duty with military pay and allowances in the armed forces, except 

8 for training, determining physical fitness, or service in the reserve or national guard. 

9 (2) "Armed forces" means the United States: 

10 (a) army, navy, air force, marine corps, and coast guard; and 

11 (b) merchant marine for service recognized by the United States department of defense as active 

12 military service for the purpose of laws administered by the department of veterans affairs. 

13 (3) "Disabled veteran" means a person: 

14 (al whether or not the person is a veteran as defined in this section, who was separated under 

15 honorable conditions from active duty in the armed forces and has established the present existence of a 

16 service-connected disability or is receiving compensation, disability retirement benefits, or pension because 

1 7 of a law administered by the department of veterans affairs or a military department; or 

18 (bl who has received a purple heart medal. 

19 (4) "Eligible relative" means: 

20 (a) the unmarried surviving spouse of a veteran or disabled veteran; 

21 (b) the spouse of a disabled veteran who is unable to qualify for appointment to a position; 

22 (c) the mother of a veteran who died under honorable conditions while serving in the armed forces 

23 if: 

24 (i) the mother's spouse is totally and permanently disabled; or 

25 (ii) the mother is the widow of the father of the veteran and has not remarried; 

26 (d) the mother of a service-connected permanently and totally disabled veteran if: 

27 (i) the mother's spouse is totally and permanently disabled; or 

28 (ii) the mother is the widow of the father of the veteran and has not remarried. 

29 ( 5) "Position" means a position occupied by a permanent, temporary, or seasonal pesili0A employee 

30 as defined in 2-18-101 for a the state pesilieR or a similar permanent, temporary, or seasonal pesitieR 
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1 employee with a public employer other than the state. The term does not include: 

2 (a) a state or local elected office; 

3 (b) appointment by an elected official to a body such as a board, commission, committee, or 

4 council; 

5 (c) appointment by an elected official to a public office if the appointment is provided for by law; 

6 (d) a department head appointment by the governor or an executive department head appointment 

7 by a mayor, city manager, county commissioner, or other chief administrative or executive officer of a local 

8 government; or 

9 (e) engagement as an independent contractor or employment by an independent contractor. 

10 (6l "Public employer" means: 

11 (a) a department, office, board, bureau, commission, agency, or other instrumentality of the 

1 2 executive, legislative, or judicial branches of the government of this state; 

13 (b) a unit of the Montana university system; 

14 (cl a school district or community college; and 

15 (d) a county, city, or town. 

16 (7) "Scored procedure" means a written test, structured oral interview, performance test, or other 

17 selection procedure or a combination of these procedures that results in a numerical score to which 

18 percentage points may be added. 

19 (8l "Under honorable conditions" means a discharge or separation from active duty characterized 

20 by the armed forces as under honorable conditions. The term includes honorable discharges and general 

21 discharges but does not include dishonorable discharges or other administrative discharges characterized 

22 as other than honorable. 

23 (9) "Veteran" means a person who: 

24 (al was separated under honorable conditions from active duty in the armed forces after having 

25 served more than 180 consecutive days, other than for training; or 

26 (b} as a member of a reserve component under an order of active duty pursuant to 10 U.S.C. 

27 672(a), (d), or (g), 10 U.S.C. 673, or 10 U.S.C. 673b served on active duty during a period of war or in 

28 a campaign or expedition for which a campaign badge is authorized and was discharged or released from 

29 duty under honorable conditions." 

30 
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1 Section 12. Section 39-30-103, MCA, is amended to read: 

2 "39-30-103. Definitions. For the purposes of this chapter, the following definitions apply: 

3 ( 1) "Eligible spouse" means the spouse of a handicapped person determined by the department of 

4 public health and human services to have a 100% disability who is unable to use the employment 

5 preference because of the person's disability. 

6 (2) "Handicapped person" means an individual certified by the department of public health and 

7 human services to have a physical or mental impairment that substantially limits one or more major life 

8 activities, such as writing, seeing, hearing, speaking, or mobility, and that limits the individual's ability to 

9 obtain, retain, or advance in employment. 

1 O (3) (a) "Initial hiring" means a personnel action for which applications are solicited from outside the 

11 ranks of the current employees of: 

12 (i) a department, as defined in 2-15-102, for a position within the executive branch; 

1 3 (ii) a legislative agency for a position within the legislative branch; 

14 (iii) a judicial agency, such as the office of supreme court administrator, office of supreme court 

15 clerk, state law library, or similar office in a state district court for a position within the judicial branch; 

16 (iv) a city or town for a municipal position, including a city or municipal court position; and 

17 (v) a county for a county position, including a justice's court position. 

18 (b) A personnel action limited to current employees of a specific public entity identified in 

19 sueseetieAs subsection (3)(a){i) thFeugh (3)(a)(,•l, current employees in a reduction-in-force pool who have 

20 been laid off from a specific public entity identified in subsoetieAs subsection (3)(a)(il thFBU!lh (:3l(al(v), or 

21 current participants in a federally authorized employment program is not an initial hiring. 

22 (4) (a) "Mental impairment" means: 

23 (i) suffering from a disability attributable to mental retardation, cerebral palsy, epilepsy, autism, or 

24 any other neurologically handicapping condition closely related to mental retardation and requiring treatment 

25 similar to that required by mentally retarded individuals; or 

26 (ii) an organic or mental impairment that has substantial adverse effects on an individual's cognitive 

27 or volitional functions. 

28 lb) The term mental impairment does not include alcoholism or drug addiction and does not include 

29 any mental impairment, disease, or defect that has been asserted by the individual claiming the preference 

30 as a defense to any criminal charge. 
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1 (5) "Position" means a position occupied by a permanent or seasonal 130siti0A employee as defined 

2 in 2-18-101 for a the state 13ositioA or a position occupied by a similar permanent or seasonal 13ositior, 

3 employee with a public employer other than the state. However, the term does not include: 

4 (a) a position occupied by a temporary 13ositi0A employee as defined in 2-18-101 for a the state 

5 130siti0A or £ similar temporary 130sitieA employee with a public employer other than the state; 

6 (b) a state or local elected official; 

7 (c) employment as an elected official's immediate secretary, legal advisor, court reporter, or 

8 administrative, legislative, or other immediate or first-line aide; 

9 (dl appointment by an elected official to a body such as a board, commission, committee, or 

1 O council; 

1 1 (el appointment by an elected official to a public office if the appointment is provided for by law; 

12 (fl a department head appointment by the governor or an executive department head appointment 

13 by a mayor, city manager, county commissioner, or other chief administrative or executive officer of a local 

14 government; or 

15 (g) engagement as an independent contractor or employment by an independent contractor. 

16 (61 (al "Public employer" means: 

17 (i) any department, office, board, bureau, commission, agency, or other instrumentality of the 

18 executive, judicial, or legislative branch of the government of the state of Montana; and 

19 (ii) any county, city, or town. 

20 (b) The term does not include a school district, a vocational-technical program, a community 

21 college, the board of regents of higher education, the Montana university system, a special purpose district, 

22 an authority, or any political subdivision of the state other than a county, city, or town. 

23 (7) "Substantially equal qualifications" means the qualifications of two or more persons among 

24 whom the public employer cannot make a reasonable determination that the qualifications held by one 

25 person are significantly better suited for the position than the qualifications held by the other persons." 

26 

27 

28 

29 

30 

NEW SECTION. Section 13. Repealer. Section 2-18-605, MCA, is repealed. 

NEW SECTION. Section 14. Effective date. [This act] is effective July 1, 1997. 

-END-
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· HOUSE BILL NO. 172 

INTRODUCED BY SOFT 

BY REQUEST OF THE DEPARTMENT OF ADMINISTRATION 

HB0172.02 

5 A BILL FOR AN ACT ENTITLED: "AN ACT REVISING DEFINITIONS RELATED TO PERMANENT, 

6 TEMPORARY, AND SEASONAL POSITIONS; PROVIDING FOR A CATEGORY OF EMPLOYEE CALLED A 

7 SHORT-TERM WORKER; DEFINING "SHORT-TERM WORKER"; CLARIFYING PROVISIONS FROM WHICH 

8 CERTAIN EMPLOYEES ARE EXEMPT; ELIMINATING THE REQUIREMENT THAT THE DEPARTMENT OF 

9 ADMINISTRATION ADMINISTER A STATE SICK-PAY PLAN; AMENDING SECTIONS 2-18-101, 2-18-102, 

10 2-18-103, 2-18-104, 2-18-111, 2-18-304, 2-18-601, 2-18-603, 2-18-611, 2-18-618, 39-29-101, AND 

11 39-30-103, MCA; REPEALING SECTION 2-18-605, MCA; AND PROVIDING AN EFFECTIVE DATE." 

12 

13 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

THERE ARE NO CHANGES IN THIS BllL AND IT WllL NOT BE 
REPRINTED. PLEASE REFER TO SECOND READING COPY 
(YELLOW) FOR COMPLETE TEXT. 
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HOUSE BILL NO. 172 

INTRODUCED BY SOFT 

HB0172.03 

APPROVED BY COM ON LABOR 
& EMPLOYMENT RELATIONS 

2 

3 

4 

BY REQUEST OF THE DEPARTMENT OF ADMINISTRATION 

5 A BILL FOR AN ACT ENTITLED: "AN ACT REVISING DEFINITIONS RELATED TO PERMANENT, 

6 TEMPORARY, AND SEASONAL POSITIONS; PROVIDING FOR A CATEGORY OF EMPLOYEE CALLED A 

7 SHORT-TERM WORKER; DEFINING "SHORT-TERM WORKER"; CLARIFYING PROVISIONS FROM WHICH 

8 CERTAIN EMPLOYEES ARE EXEMPT; REMOVING THE EXEMPT STATUS OF TEACHERS UNDER THE 

9 AUTHORITY OF THE DEPARTMENTS OF CORRECTIONS AND PUBLIC HEAL TH AND HUMAN SERVICES· 

10 ELIMINATING THE REQUIREMENT THAT THE DEPARTMENT OF ADMINISTRATION ADMINISTER A STATE . 
11 SICK-PAY PLAN; AMENDING SECTIONS 2-18-101, 2-18-102, 2-18-103, 2-18-104, 2-18-111, 2-18-304, 

12 2-18-601, 2-18-603, 2-18-611, 2-18-618, 39-29-101, AND 39-30-103, MCA; REPEALING SECTION 

13 2-18-605, MCA; AND PROVIDING AN EFFECTIVE DATE." 

14 

15 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 2-18-101, MCA, is amended to read: 

16 

17 

18 "2-18-101. Definitions. As used in parts 1 through 3 and part 10 of this chapter, the following 

19 definitions apply: 

20 ( 1) "Agency" means a department, board, commission, office, bureau, institution, or unit of state 

21 government recognized in the state budget. 

22 (2) "Anniversary date", except as modified in part 3 of this chapter, means the month and day on 

23 which an employee began the most recent period of uninterrupted state service. 

24 (3) "Base salary" means the amount of compensation paid to an employee, excluding: 

25 (a) state contributions to group benefits provided in 2-18-703; 

26 (b) overtime; 

27 (cl fringe benefits as defined in 39-2-903; and 

28 (d) the longevity allowance provided in 2-18-304. 

29 (4) "Board" means the board of personnel appeals established in 2-15-1705. 

30 (5) "Class" means one or more positions substantially similar with respect to the kind or nature of 
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duties performed, responsibility assumed, and level of difficulty so that the same descriptive title may be 

2 used to designate each position allocated to the class, similar qualifications may be required of persons 

3 appointed to the positions in the class, and the same pay rate or pay grade may be applied with equity. 

4 (61 "Class series benchmark" means a representative position within a class series that is used to 

5 illustrate the application of the job evaluation factors that are used to classify positions in the classification 

6 plan. A benchmark description describes the duties and responsibilities assigned and the factors applied to 

7 the class series benchmark. 

8 (7) "Class specification" means a written descriptive statement of the duties and responsibilities 

9 characteristic of a class of positions and includes the education, experience, knowledge, skills, abilities, and 

1 O qualifications necessary to perform the work of the class. 

11 (81 "Compensation" means the annual or hourly wage or salary and includes the state contribution 

12 to group benefits under the provisions of 2-18-703. 

13 (91 "Department" means the department of administration created in 2-15-1001. 

14 ( 101 Except in 2-18-306, "employee" means any state employee other than an employee excepted 

15 under 2-18-103 or 2-18-104 from the statewide classification system. 

16 ( 11) "Entry salary" means the entry-level base salary for each grade provided in 2-18-312. 

17 (12) "Grade" means the number assigned to a pay range within a pay schedule in part 3 of this 

18 chapter. 

19 ( 1 31 "Job sharing" means the sharing by two or more persons of a position that is sensietereet an 

20 aggregate er perFRanant pesitien. 

21 (14) "Market ratio" means an employee's base salary divided by the market salary for the 

22 employee's pay grade. 

23 ( 15) "Market salary" means the midpoint in a pay grade provided in 2-1 8-31 2, based on the average 

24 base salary that other employers pay to employees in comparable occupations as determined by the 

25 department's salary survey of the relevant labor market. 

26 (161 "Permanent pesitien employee" means a pesitien se etasignataet en the apprepriata agenG'{ list 

27 ef authorizeet pesitiens referonsaet in 2 18 20€1 anet appreveet as &1,J6h in the eienniuFR 91,Jelgat an employee 

28 who is designated by an agency as permanent and who has attained or is eligible to attain permanent 

29 status. 

30 (171 "Permanent status" means the state an employee attains after satisfactorily completing an 
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appropriate probationary period in a 13erFRanem aesit1en. 

2 ( 181 "Personal staff" means those positions occupied by employees appointed by the elected 

3 officials enumerated in Article VI, section 1, of the Montana constitution or by the public service 

4 commission as a whole. 

5 (19) "Position" means a collection of duties and responsibilities currently assigned or delegated by 

6 competent authority, requiring the full-time, part-time, or intermittent employment of one person. 

7 (20) "Program" means a combination of planned efforts to provide a service. 

8 (21) "Seasonal 13osition employee" means a 13osition so aesi0natoel on tl=ie a1313ro13riate agenGy list 

9 of autl=iorizeel 13ositions reforensea in 2 18 206 ana tl:lat is a 13orFRanent 13osition but tl=iat is intorru13tea by 

10 tl=ie seasonal nature of tl=ie 13osition permanent employee who is designated by an agency as seasonal, who 

11 performs duties interrupted by the seasons, and who may be recalled without the loss of rights or benefits 

12 accrued during the preceding season. 

13 122) "Short-term worker" means a person who: 

14 (a) is hired by an agency for an hourly wage established by the agency: 

15 (b) may not work for the agency for more than 90 days in a continuous 12-month period; 

16 (cl is not eligible for permanent status; 

17 (d) may not be hired into another position by the agency without a competitive selection process: 

18 and 

19 (el is not eligible to earn the leave and holiday benefits provided in part 6 or the group insurance 

20 benefits provided in part 7. 

21 @ "Temporary 130sitien employee" means a 13ositien se aesignateel en tl:le a1313ro13riate agensy list 

22 sf autheri.:ad f'ISSitiens rafaraneeEi in 2 1 Q 2G6, ereated an employee who: 

23 (al is designated as temporary by an agency for a definite period of time not to exceed 9 .11. 

24 months~ 

25 (b) performs temporary duties or permanent duties on a temporary basis: 

26 (c) is not eligible for permanent status; 

27 (d) is terminated at the end of the employment period: and 

28 (e) is not eligible to become a permanent employee without a competitive selection process." 

29 

30 Section 2. Section 2-18-102, MCA, is amended to read: 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

"2-18-102. Personnel administration -- general policy setting. ( 1) Except as otherwise provided 

by law or collective bargaining agreement, the department shall: 

la) encourage and exercise leadership in the development of effective personnel administration 

within the several agencies in the state and make available the facilities of the department to this end; 

lb) foster and develop programs for recruitment and selection of capable persons for permanent, 

seasenal, temperar~'. aRet etl:ler types ef pesitiens employment and for the improvement of employee 

effectiveness, including training, ethical conduct, safety, health, counseling, welfare, discipline, grievances, 

and evaluation for productivity and retention in permanent status; 

(cl foster, develop, and promote job sharing in agencies; 

(di investigate from time to time the operation and effect of parts 1 and 2 of this chapter and the 

policies made under those parts and report the findings and recommendations to the governor; 

(e) establish policies, procedures, and forms for the maintenance of records of all employees in the 

state service; 

(fl apply and carry out parts 1 and 2 and the policies under those parts and perform any other 

lawful acts that may be necessary or desirable to carry out the purposes and provisions of parts 1 and 2. 

(2) The department may delegate authority granted to it under parts 1 and 2 to agencies in the 

state service that effectively demonstrate the ability to carry out the provisions of parts 1 and 2, provided 

that the agencies remain in compliance with policies, procedures, timetables, and standards established by 

the department. 

(3) The department shall develop and issue personnel policies for the state and shall adopt rules 

to implement this part, except 2-18-111. Adequate public notice must be given to all interested parties of 

proposed changes or additions to the personnel policies before the date on which they are to take effect. 

If requested by any of the affected parties, the department shall schedule a public hearing on proposed 

changes or additions to the personnel policies before the date on which they are to take effect. 

(4) The department shall develop model rules of conduct for all state employees based upon the 

provisions of Title 2, chapter 2. The department shall provide employees with a pamphlet summarizing the 

provisions of Title 2, chapter 2. Each state agency shall adopt the model rules of conduct and additional 

rules appropriate to the specific circumstances of the agency." 

Section 3. Section 2-18-103, MCA, is amended to read: 
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"2-18-103. Officers and employees excepted. 11 I Parts 1 ~ through 3 and 1 0 do not apply 

2 to the following positions officers and employees in state government: 

3 la) elected officials; 

4 lb) county assessors and their chief dop1c1ty deputies; 

5 le) employees of the office of consumer counsel; 

6 (di judges and employees of the Judicial branch; 

7 (el members of boards and commissions appointed by the governor, the legislature, or other elected 

8 state officials; 

9 (fl officers or members of the militia; 

10 (qi agency heads appointed by the governor; 

11 (hi academic and professional administrative personnel with individual contracts under the authority 

1 2 of the board of regents of higher education; 

13 (i) academic and professional administrative personnel and live-in houseparents who have entered 

14 into individual contracts with the state school for the deaf and blind under the authority of the state board 

15 of public education; 

16 (jl toasRors 1c1ndor tho a1c1therity of the departR=iont of serrostiens or tho departR=iont of p1c1elis l=iealth 

17 ans RllR=lan SOF\1ises; 

· 18 ~H.Jl. investment officer, assistant investment officer, executive director, and three professional 

19 staff positions of the board of investments; 

20 ffii!S.l. four professional staff positions under the board of oil and gas conservation; 

21 +mtill assistant director for security of the Montana state lottery; 

22 WlMl. executive director and senior investment officer of the Montana board of science and 

23 technology development; 

24 Wllil executive director and employees of the state compensation insurance fund; 

25 $l-.{QJ. state racing stewards employed by the executive secretary of the Montana board of 

26 horseracing; 

27 fEtHEl. executive director of the Montana wheat and barley committee; 

28 Willl. commissioner of banking and financial institutions; and 

29 Wifil training coordinator for county attorneys. 

30 (2) Employees of an entity of the legislative branch, other than the office of consumer counsel, are 

( Legislative 
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1 exempt from the application of 2-18-1011 through 2-18-1013. With respect to entities of the legislative 

2 branch, other than the office of consumer counsel: 

3 (al as used in parts 1 through 3 of this chapter, references to the "department of administration" 

4 or "department" apply to the legislative council established by 5-11-101, which may delegate administrative 

5 duties to the legislative services division established by 5-11-111; 

6 (bl as used in 2-18-102, the term "governor" applies to the legislature; and 

7 (c) as used in 2-18-204, the term "budget director" applies to the "approving authority" as defined 

8 in 17-7-102." 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

Section 4. Section 2-18-104, MCA, is amended to read: 

"2-18-104. Exemption for personal staff -- limit. (1) Subject to the limitations in subsections (2) 

and (3), members of a personal staff are exempt from the applisatien et 2 18 204,218 200, 2 18 207, 

ans 2 18 1011 threugh 2 18 1013 parts 1 through 3 and 10. 

(21 The personal staff who are exempted by subsection (1) may not exceed 10 unless otherwise 

approved by the department according to criteria developed by the department. Under no circumstances 

may the total exemptions of each elected official exceed 15. 

(31 The number of members of the personal staff of the public service commission who are 

exempted by subsection ( 1) may not exceed 10." 

20 Section 5. Section 2-18-111, MCA, is amended to read: 

21 "2-18-111. Hiring preference for residents of Indian reservations for state jobs within reservation 

22 -- rules. (1 I A state agency that operates within an Indian reservation shall give a preference in hiring for 

23 a 130sitien ef employment with the state agency to an Indian resident of the reservation who has 

24 substantially equal qualifications for the position. 

25 (2) The commissioner of labor and industry shall enforce this section7 and investigate complaints 

26 of its violation7 and may adopt rules to implement this section. 

27 (3) For the purposes of this section, the following definitions apply: 

28 (a) "Employment" means being employed as a permanent, temporary, or seasonal employee as 

29 defined in 2-18-101 for a state position. The term does not include: 

30 Ii) a state elected official; 
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(ii) appointment by an elected official to a body, such as a board, commission, committee, or 

2 council; 

3 (iii) appointment by an elected official to a public office if the appointment is provided for by law; 

4 or 

5 (iv) engagement as an independent contractor or employment by an independent contractor. 

6 iliJ. "Indian" means a person who is enrolled or who is a lineal descendant of a person enrolled upon 

7 an enrollment listing of the bureau of Indian affairs or upon the enrollment listing of a recognized Indian 

8 tribe, domiciled in the United States. 

9 (131 "Position" FAeans a 13erFAanoRt, toFAporary, or seasoRal 13ositioR as defined iR 2 HI 1Q1 far a 

1 O stato positiaR. Tho terFA does Rot iRoluee: 

11 (i) a state elested offise; 

12 (ii) appointFAent ey an elosted offioial to a body, sush as a board, soFAFAission, soFAFAitteo, or 

13 oounsil; 

14 (iii) a1313ointFA0nt B',' an elested oHisial to a 13ublis offise if tl:le a1313ointFAent is 13rovieoe for by law; 

15 ei: 

16 (iv) ongagoFAont as an ineeJjondent ooRtraator or eFAplo~·FAent ey an ineo130ndont sontraotor. 

17 (c) "State agency" means a department, office, board, bureau, commission, agency, or other 

18 instrumentality of the executive or judicial branches of the government of this state." 

19 

20 Section 6. Section 2-18-304, MCA, is amended to read: 

21 "2-18-304. Longevity allowance. (1) (a) (i) Effective July 1, 1995, through the last day of the pay 

22 period immediately preceding the pay period that includes October 1, 1995, in addition to the compensation 

23 provided for in 2-18-303, 2-18-312, 2-18-313, 2-18-314, or 2-18-315, each employee who has completed 

24 5 years of uninterrupted state service must receive 9/10 of 1 % of the employee's base salary multiplied 

25 by the number of completed, contiguous 5-year periods of uninterrupted state service. 

26 (ii) Effective on the first day of the pay period that includes October 1, 1995, in addition to the 

27 compensation provided for in 2-18-303, 2-18-312, 2-18-313, 2-18-314, or 2-18-315, each employee who 

28 has completed 5 years of uninterrupted state service must receive 1.5 % of the employee's base salary 

29 multiplied by the number of completed, contiguous 5-year periods of uninterrupted state service. 

30 (b) Service to the state is not interrupted by authorized leaves of absence. 

tleglslative 
\Services 
'\Ejvlsion 

- 7 - HB 172 



55th Legislature HB0172.03 

1 (21 (a) For the purpose of determining years of service under this section, an employee must be 

2 credited with 1 year of service for each period of: 

3 (ii 2,080 hours of service following the employee's date of employment; an employee must be 

4 credited with 80 hours of service for each biweekly pay period in which the employee is in a pay status or 

5 on an authorized leave of absence without pay, regardless of the number of hours of service in the pay 

6 period; or 

7 Iii) 12 uninterrupted calendar months following the employee's date of employment in which the 

8 employee was in a pay status or on an authorized leave of absence without pay, regardless of the number 

9 of hours of service in any month. An employee of a school at a state institution or the university system 

1 O must be credited with 1 year of service if the employee is employed for an entire academic year. 

11 (b) State agencies, other than the university system and a school at a state institution, shall use 

12 the method provided in subsection (2)(al(i) to calculate years of service under this section. 

13 (3) For the purposes of calculating longevity, employment as a short-term worker does not apply 

14 toward years of service." 

Section 7. Section 2-18-601, MCA, is amended to read: 

15 

16 

17 "2-18-601. Definitions. For the purpose of this part, except 2-18-620, the following definitions 

18 apply: 

19 ( 11 "Agency" means any legally constituted department, board, or commission of state, county, 

20 or city government or any political subdivision thereof. 

21 121 "Break in service" means a period of time in excess of 5 working days when the person is not 

22 employed and that severs continuous employment. 

23 {31 "Continuous employment" means working within the same jurisdiction without a break in 

24 service of more than 5 working days or without a continuous absence without pay of more than 15 working 

25 days. 

26 (41 "Employee" means any person employed by an agency except elected state, county, and city 

27 officials, schoolteachers, and persons contracted as independent contractors or hired under personal 

28 services contracts. 

29 (5) "Full-time employee" means an employee who normally works 40 hours a week. 

30 (6) "Holiday" means a scheduled day off with pay to observe a legal holiday, as specified in 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

1-1-216 or 20-1-305, except Sundays. 

(7) "Part-time employee" means an employee who normally works less than 40 hours a week. 

(8) "Permanent employee" means aA eFAployee .... ,t:io is assi§Aod to a position designated as 

perFAaAoAt OR tt:ie appropriate list of a1cJtt:iorizod positioAs rofarenoed in 2 18 206 and approved as suot:i iA 

tt:ie bienAilc!FA trnd§Ot a permanent employee as defined in 2-18-101. 

(9) "Seasonal employee" means an eFAployee assi§AOd to a positioA desi§Aated as soasoAal on tt:io 

appro13riato a§eno~• list of a1cJtt:iorizod positioAs roforoAood in 2 18 206 aAd for wt:iiot:i tt:ie a§BAGV t:ias a 

pormaneAt Rood b1,1t ,ert:iiot:i is interrupted by tt:io seasoAal Aaturo of tt:io assi§AfAOAt a seasonal employee 

as defined in 2-18-101 . 

(10) "SHORT-TERM WORKER" MEANS A SHORT-TERM WORKER AS DEFINED IN 2-18-101. 

t+Gtil.ll "Sick leave" means a leave of absence with pay for a sickness suffered by an employee 

or R+G a member of the employee's immediate family or for a permanent state employee who is eligible for 

parental leave under the provisions of 2-18-606. 

f+++illl. "Siok pa'f plan" FAeans a plaA tt:iat: 

(a) provides for aA a90AB',' ta FAaka pai,•FAants in lieu ef wages ta employees on assount of siskness 

or aooiElant Elisabilit>,r; aAel 

(b) FAeets tt:ie r0111,1ireFAents of 42 IJ.S,C. 409Ib) or Id). 

~ "Temporary employee" means an eFAployee as&i§Aeel to a position desi§nated as teFAporary 

on tt:ie appropriate a§ensy list of a1,1tt:iorizoel positioAs refernnoed in 2 18 206, oreateel fer a definite period 

of tiFAo Rot to 011000a 9 moAtt:is a temporary employee as defined in 2-18-101. 

I 13)(121( 13) "Transfer" means a change of employment from one agency to another agency in the 

same jurisdiction without a break in service. 

(14)(13)(14) "Vacation leave" means a leave of absence with pay for the purpose of rest, 

relaxation, or personal business at the request of the employee and with the concurrence of the employer." 

Section 8. Section 2-18-603, MCA, is amended to read: 

"2-18-603. Holidays -- observance when falling on employee's day off. (1) ifil Aw,- 6 full-time 

28 employee who is scheduled for a day off on a day WRiGR that is observed as a legal holiday, except 

29 Sundays, st:iall be 1§. entitled to receive a day off with pay either on the day preceding the holiday or on 

30 another day following the holiday in the same pay period or as scheduled by the employee and l:liG the 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

employee's supervisor, whichever allows a day off in addition to the employee's regularly scheduled days 

off, provided the employee is in a pay status on Ais the employee's last regularly scheduled working day 

immediately before the holiday or on Ais the employee's first regularly scheduled working day immediately 

after the holiday. 

.{Ql Part-time employees receive pay for the holiday on a prorated basis according to rules adopted 

by the department of administration or appropriate administrative officer under 2-18-604. 

(c) A short-term worker may not receive holiday pay. 

(21 For purposes of this section, the term "employee" does not include nonteaching school district 

employees." 

Section 9. Section 2-18-611, MCA, is amended to read: 

"2-18-611. Annual vacation leave. (1) Each permanent full-time employee shall earn annual 

13 vacation leave credits from the first day of employment. Vacation leave credits earned sl=lall must be 

14 credited at the end of each pay period. However, employees are not entitled to any vacation leave with pay 

1 5 until they have been continuously employed for a period of 6 calendar months. 

16 (21 Seasonal employees sHaU earn vacation credits. However, sush poFsens seasonal employees 

17 must be employed for 6 qualifying months before they may use the vacation credits. In order to qualify, 

18 ~ seasonal employees FR\,l&f shall immediately report back for work when operations resume in order to 

19 avoid a break in service. 

20 (3) Permanent part-time employees are entitled to prorated annual vacation benefits if they have 

21 worked the qualifying period. 

22 (4) An employee may not accrue annual vacation leave credits while in a leave-without-pay status. 

23 (51 Temporary employees~ earn vacation leave credits, eirnaJH that a taFRpeFaF~' emplayaa 

24 "'RB is s.iesaquantly i=liraa inte a pern:ianeFlt pesitien within the same juFisaistien witheut a ernak in s0r11ioa 

25 ana temporaFy omplayaos ,,..,he aFe omplevoa 00ntinu0usl 1,' lon[lor than 6 FRonths ma'I seunt as oarnoa laa110 

26 oradits fer the iFRFRodiato term of temporary oFRployment but may not use the credits until after working 

27 for 6 qualifying months. 

28 (6) A short-term worker, as defined in 2-18-101, may not earn vacation leave credits, and time 

29 worked as a short-term worker does not apply toward the person's rate of earning vacation leave credits." 

30 
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Section 10. Section 2-18-61 8, MCA. is amended to read: 

2 "2-18-618. Sick leave. (1) A permanent full-time employee earns sick leave credits from the first 

3 day of employment. For calculating sick leave credits, 2,080 hours (52 weeks x 40 hours! equals 1 vear. 

4 Sick leave credits must be credited at the end of each pay period. Sick leave credits are earned at the rate 

5 of 12 working days for each year of service without restriction as to the number of working days that may 

6 be accumulated. Employees are not entitled to be paid sick leave until they have been continuously 

7 employed 90 days. 

8 (2) An employee may not accrue sick leave credits while in a leave-without-pay status. 

9 (3) Permanent part-time employees are entitled to prorated leave benefits if they have worked the 

10 qualifying period. 

11 (4) Full-time temporary and seasonal employees are entitled to sick leave benefits provided they 

1 2 work the qualifying period. 

13 (5) A short-term worker may not earn sick leave credits. 

14 j__fil An employee who terminates employment with the agency is entitled to a lump-sum payment 

15 equal to one-fourth of the pay attributed to the accumulated sick leave. The pay attributed to the 

16 accumulated sick leave must be computed on the basis of the employee's salary or wage at the time AA 

1 7 the employee terminates Ai& employment with the state, county, or city. Accrual of sick leave credits for 

18 calculating the lump-sum payment provided for in this subsection begins July 1, 1971. The payment is the 

19 responsibility of the agency in which the sick leave accrues. However, an employee does not forfeit any 

20 sick leave rights or benefits~ accrued prior to July 1, 1971. However, when an employee transfers 

21 between agencies within the same jurisdiction, He the employee is not entitled to a lump-sum payment. In 

22 a transfer between agencies, the receiving agency shall assume the liability for the accrued sick leave 

23 credits earned after July 1, 1971, and transferred with the employee. 

24 «»ill An employee who receives a lump-sum payment pursuant to this section and who is again 

25 employed by any agency may not be credited with -v sick leave for which the employee has previously 

26 been compensated. 

27 µJ.1.fil Abuse of sick leave is cause for dismissal and forfeiture of the lump-sum payments provided 

28 for in this section. 

29 {mjfil An employee may contribute any portion of Ai& the employee's accumulated sick leave to 

30 a nonrefundable sick leave fund for state employees and becomes eligible to draw upon the fund if an 
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1 extensive illness or accident exhausts Ri& the employee's accumulated sick leave. The department of 

2 administration shall, in consultation with the state employee group benefits advisory council, provided for 

3 in 2-15-1016, administer the sick leave fund and adopt rules to implement this subsection. 

4 tm1.1.Ql A local government may establish and administer through local rule a sick leave fund into 

5 which its employPes may contribute a portion of their accumulated sick leave." 

Section 11. Section 39-29-101, MCA, is amended to read: 

6 

7 

8 "39-29-101. Definitions. For the purposes of this chapter, the following definitions apply: 

9 ( 1) "Active duty" means full-time duty with military pay and allowances in the armed forces, except 

10 for training, determining physical fitness, or service in the reserve or national guard. 

11 (2) "Armed forces" means the United States: 

12 (a) army, navy, air force, marine corps, and coast guard; and 

13 (b) merchant marine for service recognized by the United States department of defense as active 

14 military service for the purpose of laws administered by the department of veterans affairs. 

15 (3) "Disabled veteran" means a person: 

16 (a) whether or not the person is a veteran as defined in this section, who was separated under 

17 honorable conditions from active duty in the armed forces and has established the present existence of a 

18 service-connected disability or is receiving compensation, disability retirement benefits, or pension because 

19 of a law administered by the department of veterans affairs or a military department; or 

20 (b) who has received a purple heart medal. 

21 (4) "Eligible relative" means: 

22 (al the unmarried surviving spouse of a veteran or disabled veteran; 

23 (bl the spouse of a disabled veteran who is unable to qualify for appointment to a position; 

24 (c) the mother of a veteran who died under honorable conditions while serving in the armed forces 

25 if: 

26 (i) the mother's spouse is totally and permanently disabled; or 

27 (ii) the mother is the widow of the father of the veteran and has not remarried; 

28 (d) the mother of a service-connected permanently and totally disabled veteran if: 

29 (i) the mother's spouse is totally and permanently disabled; or 

30 (iii the mother is the widow of the father of the veteran and has not remarried. 
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(5) "Position" means a position occupied by a permanent, temporary, or seasonal pssitisn employee 

2 as defined in 2-18-101 for a the state aesitisn or a similar permanent, temporary, or seasonal pss1tion 

3 employee with a public employer other than the state. The term does not include: 

4 (a) a state or local elected office; 

5 (bl appointment by an elected official to a body such as a board, commission, committee, or 

6 council; 

7 (c) appointment by an elected official to a public office if the appointment is provided for by law; 

8 (d) a department head appointment by the governor or an executive department head appointment 

9 by a mayor, city manager, county commissioner, or other chief administrative or executive officer of a local 

1 O government; or 

11 (e) engagement as an independent contractor or employment by an independent contractor. 

12 (6) "Public employer" means: 

13 (a) a department, office, board, bureau, commission, agency, or other instrumentality of the 

14 executive, legislative, or judicial branches of the government of this state; 

1 5 (b) a unit of the Montana university system; 

16 (c) a school district or community college; and 

17 (d) a county, city, or town. 

18 (7) "Scored procedure" means a written test, structured oral interview, performance test, or other 

19 selection procedure or a combination of these procedures that results in a numerical score to which 

20 percentage points may be added. 

21 (8) "Under honorable conditions" means a discharge or separation from active duty characterized 

22 by the armed forces as under honorable conditions. The term includes honorable discharges and general 

23 discharges but does not include dishonorable discharges or other administrative discharges characterized 

24 as other than honorable. 

25 (9) "Veteran" means a person who: 

26 (a) was separated under honorable conditions from active duty in the armed forces after having 

27 served more than 180 consecutive days, other than for training; or 

28 (b) as a member of a reserve component under an order of active duty pursuant to 10 U.S.C. 

29 672(a), (d), or (g), 10 U.S.C. 673, or 10 U.S.C. 673b served on active duty during a period of war or in 

30 a campaign or expedition for which a campaign badge is authorized and was discharged or released from 
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duty under honorable conditions." 

2 

3 Section 12. Section 39-30-103, MCA, is amended to read: 

HB0172.03 

4 "39-30-103. Definitions. For the purposes of this chapter, the following definitions apply: 

5 ( 1) "Eligible spouse" means the spouse of a handicapped person determined by the department of 

6 public health and human services to have a 100% disability who is unable to use the employment 

7 preference because of the person's disability. 

8 (2) "Handicapped person" means an individual certified by the department of public health and 

9 human services to have a physical or mental impairment that substantially limits one or more major life 

10 activities, such as writing, seeing, hearing, speaking, or mobility, and that limits the individual's ability to 

11 obtain, retain, or advance in employment. 

12 (3) (a) "Initial hiring" means a personnel action for which applications are solicited from outside the 

13 ranks of the current employees of: 

14 (i) a department, as defined in 2-15-102, for a position within the executive branch; 

15 (ii) a legislative agency for a position within the legislative branch; 

16 (iii) a judicial agency, such as the office of supreme court administrator, office of supreme court 

17 clerk, state law library, or similar office in a state district court for a position within the judicial branch; 

18 (iv) a city or town for a municipal position, including a city or municipal court position; and 

19 (v) a county for a county position, including a justice's court position. 

20 (b) A personnel action limited to current employees of a specific public entity identified in 

21 St,JbsostioAs subsection (3)(a)li) thret,J9h {3){a)fv), current employees in a reduction-in-force pool who have 

22 been laid off from a specific public entity identified in St,JesostieAs subsection (3)(a)ti) thret,J9h 13)!a)!v), or 

23 current participants in a federally authorized employment program is not an initial hiring. 

24 (41 (al "Mental impairment" means: 

25 (i) suffering from a disability attributable to mental retardation, cerebral palsy, epilepsy, autism, or 

26 any other neurologically handicapping condition closely related to mental retardation and requiring treatment 

27 similar to that required by mentally retarded individuals; or 

28 (ii} an organic or mental impairment that has substantial adverse effects on an individual's cognitive 

29 or volitional functions. 

30 (bl The term mental impairment does not include alcoholism or drug addiction and does not include 

(Legislative 
,Services 
"· .. !!_ivlsion 

- 14 - HB 172 



· 55tn Legislature HB0172 03 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

any mental impairment, disease, or defect that has been asserted by the individual claiming the preference 

as a defense to any criminal charge. 

15) "Position" means a position occupied by a permanent or seasonal Jl0Sition employee as defined 

in 2-18-101 for a the state Jl0Sition or a position occupied by a similar permanent or seasonal J3osItIon 

employee with a public employer other than the state. However, the term does not include: 

la) a position occupied by a temporary JlO&ition employee as defined in 2-18-101 for a the state 

f)osition or fl similar temporary Jl0Sition employee with a public employer other than the state; 

lb) a state or local elected official; 

le) employment as an elected official's immediate secretary, legal advisor, court reporter. or 

administrative, legislative, or other immediate or first-line aide; 

(d) appointment by an elected official to a body such as a board, commission, committee, or 

council; 

(e) appointment by an elected official to a public office if the appointment is provided for by law; 

(f) a department head appointment by the governor or an executive department head appointment 

by a mayor, city manager, county commissioner, or other chief administrative or executive officer of a local 

government; or 

(g) engagement as an independent contractor or employment by an independent contractor. 

(6) (a) "Public employer" means: 

Ii) any department, office, board, bureau, commission, agency, or other instrumentality of the 

executive, judicial, or legislative branch of the government of the state of Montana; and 

Iii) any county, city, or town. 

(b) The term does not include a school district, a vocational-technical program, a community 

college, the board of regents of higher education, the Montana university system, a special purpose district, 

an authority, or any political subdivision of the state other than a county, city, or town. 

(71 "Substantially equal qualifications" means the qualifications of two or more persons among 

whom the public employer cannot make a reasonable determination that the qualifications held by one 

person are significantly better suited for the position than the qualifications held by the other persons." 

NEW SECTION. Section 13. Repealer. Section 2-18-605, MCA, is repealed. 
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2 

NEW SECTION. Section 14. Effective date. [This act) is effective July 1, 1997. 

-END-
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HOUSE BILL NO. 172 

INTRODUCED BY SOFT 

HB0172 03 

2 

3 

4 

BY REQUEST OF THE DEPARTMENT OF ADMINISTRATION 

5 A BILL FOR AN ACT ENTITLED: "AN ACT REVISING DEFINITIONS RELATED TO PERMANENT, 

6 TEMPORARY, AND SEASONAL POSITIONS; PROVIDING FOR A CATEGORY OF EMPLOYEE CALLED A 

7 SHORT-TERM WORKER; DEFINING "SHORT-TERM WORKER"; CLARIFYING PROVISIONS FROM WHICH 

8 CERTAIN EMPLOYEES ARE EXEMPT; REMOVING THE EXEMPT STATUS OF TEACHERS UNDER THE 

9 AUTHORITY OF THE DEPARTMENTS OF CORRECTIONS AND PUBLIC HEAL TH AND HUMAN SERVICES· 

10 ELIMINATING THE REQUIREMENT THATTHE DEPARTMENT OF ADMINISTRATION ADMINISTER A STATE 

11 SICK-PAY PLAN; AMENDING SECTIONS 2-18-101, 2-18-102, 2-18-103, 2-18-104, 2-18-111, 2-18-304, 

12 2-18-601, 2-18-603, 2-18-611, 2-18-618, 39-29-101, AND 39-30-103, MCA; REPEALING SECTION 

13 2-18-605, MCA; AND PROVIDING AN EFFECTIVE DATE." 

14 

15 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

16 

Section 1. Section 2-18-101, MCA, is amended to read: 17 

18 "2-18-101. Definitions. As used in parts 1 through 3 and part 10 of this chapter, the following 

19 definitions apply: 

20 ( 1) "Agency" means a department, board, commission, office, bureau, institution, or unit of state 

21 government recognized in the state budget. 

22 (2) "Anniversary date", except as modified in part 3 of this chapter, means the month and day on 

23 which an employee began the most recent period of uninterrupted state service. 

24 (3) "Base salary" means the amount of compensation paid to an employee, excluding: 

25 (a) state contributions to group benefits provided in 2-18-703; 

26 (b) overtime; 

27 (cl fringe benefits as defined in 39-2-903; and 

28 (d) the longevity allowance provided in 2-18-304. 

29 (4) "Board" mec1ris the board of personnel appeals established in 2-15-1705. 

30 (5) "Class" means one or more pos1t1ons substantially similar with respect to the kind or nature oi 
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duties performed, responsibility assumed, and level of difficulty so that the same descriptive title may be 

2 used to designate each position allocated to the class, similar qualifications may be required of persons 

3 appointed to the positions in the class, and the same pav rate or pay grade may be applied with equity. 

4 161 "Class series benchmark" means a representative position within a class series that Is used to 

5 illustrate the application of the job evaluation factors that are used to classify posItIons in the classification 

6 plan. A benchmark description describes the duties and responsibilities assigned and the factors applied to 

7 the class series benchmark. 

8 (7) "Class specification" means a written descriptive statement of the duties and responsibilities 

9 characteristic of a class of positions and includes the education, experience, knowledge, skills, abilities, and 

1 O qualifications necessary to perform the work of the class. 

11 (8) "Compensation" means the annual or hourly wage or salary and includes the state contribution 

12 to group benefits under the provisions of 2-18-703. 

13 (9) "Department" means the department of administration created in 2-15-1001 . 

14 ( 10) Except in 2-18-306, "employee" means any state employee other than an employee excepted 

15 under 2-18-103 or 2-18-104 from the statewide classification system. 

16 ( 11) "Entry salary" means the entry-level base salary for each grade provided in 2-18-312. 

17 ( 12) "Grade" means the number assigned to a pay range within a pay schedule in part 3 of this 

18 chapter. 

1 9 ( 13) "Job sharing" means the sharing by two or more persons of a position that is sonsieereel an 

20 <l€!€!FB€jBta er parFRanent position. 

21 114) "Market ratio" means an employee's base salary divided by the market salary for the 

22 employee's pay grade. 

23 ( 151 "Market salary" means the midpoint in a pay grade provided in 2-18-312, based on the average 

24 base salary that other employers pay to employees in comparable occupations as determined by the 

2 5 department's salary survey of the relevant labor market. 

26 116) "Permanent position employee" means a position so eesi!jnatoe on tt:le appropriate a!jens~• list 

27 ef ai.tt:iorized positions refarensoel in 2 18 20e ane apJlroved as s1,1sh in the eienniw'fl 01,1El!jet an employee 

28 who is designated by an agency as permanent and who has attained or is eligible to attain permanent 

29 status. 

30 (17) "Permanent status" means the state an employee attains after satisfactorily completing an 
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appropriate probationary period in a aerrnanen, aesit1en. 

2 (181 "Personal staff" means those positions occupied by employees appointed by the elected 

3 officials enumerated in Article VI, section 1, of the Montana constitution or by the public service 

4 commIssIon as a whole. 

5 (191 ''Position" means a collection of duties and responsibilities currently assigned or delegated by 

6 competent authority, requiring the full-time, part-time, or intermittent employment of one person. 

7 (20) "Program" means a combination of planned efforts to provide a service. 

8 121 l "Seasonal pe6itien employee" means a 13esitien 68 de6i9natmi on the appropriate a90~ 

9 of atJthorized positions referensed in 2 1 Q 206 and that is a permanent position i3tJt that is intorrtJptoEl 13,,-

1 O the seasonal nature of the position permanent employee who is designated by an agency as seasonal, who 

11 performs duties interrupted by the seasons, and who may be recalled without the loss of rights or benefits 

12 accrued during the preceding season. 

13 (22) "Short-term worker" means a person who: 

14 (al is hired by an agency for an hourly wage established by the agency; 

15 (bl may not work for the agency for more than 90 days in a continuous 1 2-month period; 

16 (cl is not eligible for permanent status; 

17 Id) may not be hired into another position by the agency without a competitive selection process; 

1 B and 

19 (el is not eligible to earn the leave and holiday benefits provided in part 6 or the group insurance 

20 benefits provided in part 7. 

21 J11l. "Temporary positioR employee" means a positien 68 desi9nat0d eR the a1313ro13riate a90no~r list 

22 of atJthorizod 130sitions roforoRood in 2 18 206, sroatod an employee who: 

23 (al is designated as temporary by an agency for a definite period of time not to exceed 9 11. 

24 months~ 

25 (bl performs temporary duties or permanent duties on a temporary basis; 

26 (cl is not eligible for permanent status: 

27 (d) is terminated at the end of the employment period; and 

28 (e) is not eligible to become a permanent employee without a competitive selection process." 

29 

30 Section 2. Section 2-18-102, MCA. is amended to read: 
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"2-18-102. Personnel administration -- general policy setting. ( 1) Except as otherwise provided 

2 by law or collective bargaining agreement, the department shall: 

3 (a) encourage and exercise leadership in the development of effective personnel administration 

4 within the several agencies in the state and make available the facilities of the department to this end; 

5 lb) foster and develop programs for recruitment and selection of capable persons for permanent, 

6 seasonal, temporary, anEI etl=ior types of positions employment and for the improvement of employee 

7 effectiveness, including training, ethical conduct, safety, health, counseling, welfare, discipline, grievances, 

8 and evaluation for productivity and retention in permanent status; 

9 (cl foster, develop, and promote Job sharing in agencies; 

1 0 (d) investigate from time to time the operation and effect of parts 1 and 2 of this chapter and the 

11 policies made under those parts and report the findings and recommendations to the governor; 

12 (el establish policies, procedures, and forms for the maintenance of records of all employees in the 

1 3 state service; 

14 (f) apply and carry out parts 1 and 2 and the policies under those parts and perform any other 

1 5 lawful acts that may be necessary or desirable to carry out the purposes and provisions of parts 1 and 2. 

16 12) The department may delegate authority granted to ·11 under parts 1 and 2 to agencies in the 

17 state service that effectively demonstrate the ability to carry out the provisions of parts 1 and 2, provided 

18 tnat the agencies remain in compliance with policies, procedures, timetables, and standards established by 

1 9 the department. 

20 13) The department shall develop and issue personnel policies for the state and shall adopt rules 

21 to implement this part, except 2-18-111. Adequate public notice must be given to all interested parties of 

22 proposed changes or additions to the personnel policies before the date on which they are to take effect. 

23 If requested by any of the affected parties, the department shall schedule a public hearing on proposed 

24 changes or additions to the personnel policies before the date on which they are to take effect. 

25 (4) The department shall develop model rules of conduct for all state employees based upon the 

26 provisions of Title 2, chapter 2. The department shall provide employees with a pamphlet summarizing the 

27 provisions of Title 2, chapter 2. Each state agency shall adopt the model rules of conduct and additional 

28 rules appropriate to the specific circumstances of the agency." 

29 

30 Section 3. Section 2-18-103, MCA, is amended to read: 
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"2-18-103. Officers and employees excepted. r 1) Parts 1 ~ through 3 and 1 0 do not apply 

2 to the following 13asitians officers and employees in state government: 

3 (al elected officials: 

4 (bl county assessors and their chief eo13e1t~• deputies; 

5 lei employees of the office of consumer counsel; 

6 Id) judges and employees of the judicial branch; 

7 (el members of boards and commissions appointed by the governor, the legislature, or other elected 

8 state officials; 

9 (fl officers or members of the militia; 

1 0 (g) agency heads appointed by the governor; 

11 lhl academic and professional administrative personnel with individual contracts under the authority 

12 of the board of regents of higher education; 

13 (ii academic and professional administrative personnel and live-in houseparents who have entered 

14 into individual contracts with the state school for the deaf and blind under the authority of the state board 

15 of public education; 

16 Ii) taasl:iers eineler tl:ie a1,1tl:1srity sf tl:ie els13artFflent of oorrootiono or tl:10 ela13artFflont of 131,1blio hoalth 

17 anel l:11o1R'IBA S0P~/006; 

18 WLll investment officer, assistant investment officer, executive director, ·and three professional 

19 staff positions of the board of investments; 

20 m.l.!S.l four professional staff positions under the board of oil and gas conservation; 

21 tmtill assistant director for security of the Montana state lottery; 

22 W1.Ml executive director and senior investment officer of the Montana board of science and 

23 technology development; 

24 Milli executive director and employees of the state compensation insurance fund; 

25 tJ}}.!Ql state racing stewards employed by the executive secretary of the Montana board of 

26 horseracing; 

27 WJ..El. executive director of the Montana wheat and barley committee; 

28 j..j.J..Ql commissioner of banking and financial institutions; and 

29 ts+IB.l training coordinator for county attorneys. 

30 (21 Employees of an entity of the legislative branch, other than the office of consumer counsel, are 
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exempt from the application of 2-18-1011 through 2-18-1013. With respect to entities of the legislative 

2 branch, other than the office of consumer counsel: 

3 Ia) as used 1n parts 1 through 3 of this chapter, references to the "department of administration" 

4 or "department" apply to the legislative council established by 5-11 -1 01, which may delegate admi nistrat1ve 

5 duties to the legislative services division established by 5-11-111; 

6 (b) as used in 2-18-102, the term "governor" applies to the legislature; and 

7 (cl as used in 2-18-204, the term "budget director" applies to the "approving authority" as defined 

8 1n 17-7-102." 

Section 4. Section 2-18-104, MCA, is amended to read: 

9 

10 

1 1 "2-18-104. Exemption for personal staff -- limit. (1 I Subject to the limitations in subsections 121 

1 2 and I 31, members of a personal staff are exempt from tha 8f'lf'llisati0n af 2 HI 2G4, 2 18 2Gii, 2 1 Q 2G7, 

13 anel 2 18 1 Gl 1 threlcl!Jh 2 18 1G16 parts 1 through 3 and 10. 

14 121 The personal staff who are exempted by subsection 11) may not exceed 10 unless otherwise 

15 approved by the department according to criteria developed by the department. Under no circumstances 

16 may the total exemptions of each elected official exceed 15. 

17 (3) The number of members of the personal staff of the public service commission who are 

18 exempted by subsection 11) may not exceed 10." 

19 

20 Section 5. Section 2-18-11 1, MCA, is amended to read: 

21 "2-18-111. Hiring preference for residents of Indian reservations for state jobs within reservation 

22 -- rules. 111 A state agency that operates within an Indian reservation shall give a preference in hiring for 

23 a i;iositien of employment with the state agency to an Indian resident of the reservation who has 

24 substantially equal qualifications for the position. 

25 12) The commissioner of labor and industry shall enforce this section7 and investigate complaints 

26 of its violation, and may adopt rules to implement this section. 

27 131 For the purposes of this section, the following definitions apply: 

28 la) "Employment" means being employed as a permanent. temporary. or seasonal employee as 

29 defined in 2-18-101 for a state position. The term does not include: 

30 {i) a state elected official; 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

1 5 

16 

17 

18 

19 

Iii) appointment by an elected official to a body, such as a board. commission, committee, or 

council; 

(1iii appointment by an elected official to a public office if the appointment is provided for by law; 

or 

(iv) engagement as an independent contractor or employment by an independent contractor. 

J.QJ. "Indian" means a person who is enrolled or who Is a lineal descendant of a oerson enrolled upon 

an enrollment listing of the bureau of Indian affairs or upon the enrollment listing of a recognized Indian 

tribe, domiciled in the United States. 

(el "i;losition" FRoans a perFRanent, teR'113erary, er seasonal 13osition as ElelineEI in 2 19 101 fer a 

state 13esition. The terFA Eloes not insl1,1Ele: 

lil a state elested ollise; 

!iii a13130intffient av an elested ellisial to a eedy, s1,1sh as a 13earEI, SOR'1R'1issien, GOR'1R'1ittse, or 

ssunsil; 

liiil a13130intFRent 13y an elested eHisial te a 131,113Iis eUiso ii tho a1313eintn:ient is 13re,ciEleEI ter 13y law; 

(iv) en§a§Bffient as an inde13enE10nt sentrastor er 0R:i13loyffient B'f an inElependent sentrastor. 

(cl "State agency" means a department, office, board, bureau, commission, agency, or other 

instrumentality of the executive or judicial branches of the government of this state." 

20 Section 6. Section 2-18-304, MCA, is amended to read: 

21 "2-18-304. Longevity allowance. ( 1 l (a) (i) Effective July 1, 1995, through the last day of thP. pay 

22 period immediately preceding the pay period that includes October 1, 1995, in addition to the compensation 

23 provided for in 2-18-303, 2-18-312, 2-18-31 3, 2-18-314, or 2-18-315, each employee who has completed 

24 5 years of uninterrupted state service must receive 9/10 of 1 % of the employee's base salary multiplied 

25 by the number of completed, contiguous 5-year periods of uninterrupted state service. 

26 (ii) Effective on the first day of the pay period that includes October 1, 1995, in addition to the 

27 compensation provided for in 2-18-303, 2-18-312, 2-18-313, 2-18-314, or 2-18-315, each employee who 

28 has completed 5 years of uninterrupted state service must receive 1.5o/o of the employee's base salary 

29 multiplied by the number of completed, contiguous 5-year periods of uninterrupted state service. 

30 lb) Service to the state is not interrupted by authorized leaves of absence. 
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(21 (al For the purpose of determining vears of service under this section, an employee must be 

2 credited with 1 year of service for each period of: 

3 (ii 2,080 hours of service following the employee's date of employment; an employee must be 

4 credited with 80 hours of service for each biweekly pay period in which the employee is in a pay status or 

5 on an authorized leave of absence without pay, regardless of the number of hours of service in the pay 

6 period; or 

7 (iii 12 uninterrupted calendar months following the employee's date of employment in which the 

8 employee was in a pay status or on an authorized leave of absence without pay, regardless of the number 

9 of hours of service in any month. An employee of a school at a state institution or the university system 

1 O must be credited with 1 year of service if the employee is employed for an entire academic year, 

11 (bl State agencies, other than the university system and a school at a state institution, shall use 

12 the method provided in subsection (2)(a)(i) to calculate years of service under this section. 

1 3 ( 3) For the purposes of calculating longevity, employment as a short-term worker does not apply 

14 toward years of service." 

15 

16 Section 7. Section 2-18-601, MCA, is amended to read: 

17 "2-18-601. Definitions. For the purpose of this part, except 2-18-620, the following definitions 

18 apply: 

19 { 1) "Agency" means any legally constituted department, board, or commission of state, county, 

20 or city government or any political subdivision thereof. 

21 (2) "Break in service" means a period of time in excess of 5 working days when the person is not 

22 employed and that severs continuous employment. 

23 (3) "Continuous employment" means working within the same jurisdiction without a break in 

24 service of more than 5 working days or without a continuous absence without pay of more than 15 working 

25 days. 

26 14) "Employee" means any person employed by an agency except elected state, county, and city 

27 officials, schoolteachers, and persons contracted as independent contractors or hired under personal 

28 services contracts. 

29 (5) "Full-time employee" means an employee who normally works 40 hours a week. 

30 16) "Holiday" means a scheduled day off with pay to observe a legal holiday, as specified ,n 
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1-1-216 or 20-1-305, except Sundays. 

2 171 "Part-time employee" means an employee who normally works less than 40 hours a weeK. 

3 (81 "Permanent employee" means an employee who is assigned to a position designated as 

4 permanent on the appropriate list ef autherized pesitiens referenced in 2 18 206 and apprevod as woh in 

5 the 131enn1um 13uBget a permanent employee as defined in 2-18-101. 

6 191 "Seasonal employee" means an omple·,oe assignoB tea posItIon sosignated as soasenal on tho 

7 apprepriate agenoy list of authorize13 positions references in 2 18 206 ans for whioh the agonoy has a 

8 permanent nooB 8Ut •lfhioi'I is 1nterr1oJpted 8'1 ti'le seasenal natldre of ti'lo assignment a seasonal employee 

9 as defined in 2-18-101. 

10 1101 "SHORT-TERM WORKER" MEANS A SHORT-TERM WORKER AS DEFINED IN 2-18-101. 

11 t+Gti1JJ. "Sick leave" means a leave of absence with pay for a sickness suffered by an employee 

12 or J:.i& a member of the employee's immediate family or for a permanent state employee who is eligible for 

13 parental leave under the provisions of 2-18-606. 

14 ++1-Hln "Siok pay plan" R'leans a plan ti'lat: 

15 (al prm'ides for an a9eno1, to R'lake payn,ents in lield of wages to on,ployoos on aocount of sickness 

16 or aosident disa8ility; and 

17 (9) n,oots ti'le roei1,1iron,onts of 42 U.S,C. 409(81 or ldl. 

18 ~ "Temporary employee" means an en,pleyeo assigned to a position designated as temporary 

19 on tho appropriate agons•f list of a1oJti'lorizod positions roferonsod in 2 18 20e, oreatod for a definite period 

20 et time not to 011000s Q n,onti'ls a temporary employee as defined in 2-18-101. 

21 I 13)( 12)( 13) "Transfer" means a change of employment from one agency to another agency in the 

22 same jurisdiction without a break in service. 

23 ( 14) 113)( 14) "Vacation leave" means a leave of absence with pay for the purpose of rest, 

24 relaxation, or personal business at the request of the employee and with the concurrence of the employer." 

25 

26 

27 

Section 8. Section 2-18-603, MCA, is amended to read: 

"2-18-603. Holidays -- observance when falling on employee's day off. (1) ifil Aw;, 6 full-time 

28 employee who is scheduled for a day off oh a day WfliGfl that is observed as a legal holiday, except 

29 Sundays, si'lall 90 ),2 entitled to receive a day off with pay either on the day preceding the holiday or on 

30 another day following the holiday In the same pay period or as scheduled by the employee and H!6 the 
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employee's supervisor, whichever allows a day off in addition to the employee's regularly scheduled days 

2 off, provided the employee is in a pay status on l=ii6 the employee's last regularly scheduled working day 

3 immediately before the holiday or on l=ii6 the employee's first regularly scheduled working day immediately 

4 after the holiday. 

5 .(Ql Part-time employees receive pay for the holiday on a prorated basis according to rules adopted 

6 by the department of administration or appropriate administrative officer under 2-18-604. 

7 \ci A short-term worker may not receive holiday pay. 

8 (2) For purposes of this section, the term "employee" does not include nonteaching school district 

9 employees." 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 9. Section 2-18-611, MCA. is amended to read: 

"2-18-611. Annual vacation leave. ( 1) Each permanent full-time employee shall earn annual 

vacation leave credits from the first day of employment. Vacation leave credits earned &flail must be 

credited at the end of each pay period. However, employees are not entitled to any vacation leave with pay 

until they have been continuously employed for a period of 6 calendar months. 

(2) Seasonal employees &flail earn vacation credits. However, s"'oh poroens seasonal employees 

must be employed for 6 qualifying months before they may use the vacation credits. In order to qualify, 

~ seasonal employees ffHcHH shall immediately report back for work when operations resume in order to 

avoid a break in service. 

13) Permanent part-time employees are entitled to prorated annual vacation benefits if they have 

worked the qualifying period. 

(4) An employee may not accrue annual vacation leave credits while in a leave-without-pay status. 

(5) Temporary employees ~ earn vacation leave credits, exsapt that a tomparar>r 0mplo;<o0 

,,..ho is S1,JBS0('11,Jontly hiroa into a porrnanont pasitian within tho sarna jt,Jrissistian with01,Jt a sraak in seP<iso 

ans toll'lporary ompla•(oos ,,..1=10 are ompla•fos 00ntin"'01,Jsly langor than 6 rnanths Jl'lay 001,mt as oarnoe loa¥o 

orosits far tho irnmesiato terrn al tarnparary 0rRpl0 1fm0nt but may not use the credits until after working 

for 6 qualifying months. 

j6l A short-term worker, as defined in 2-18-101, may not earn vacation leave credits, and time 

worked as a short-term worker does not apply toward the person's rate of earning vacation leave credits." 
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Section 10. Section 2-18-618. MCA. is amended to read: 

2 "2-18-618. Sick leave. 11) A permanent full-time employee earns sick leave credits from the first 

3 day of employment For calculating sick leave credits, 2.080 hours 152 weeks x 40 hours! equals 1 vear. 

4 Sick leave credits must be credited at the end of each pay period. Sick leave credits are earned at the rate 

5 of 12 working days for each year of service without restriction as to the number of working days that n1av 

6 be accumulated. Employees are not entitled to be paid sick leave until they have been continuously 

7 employed 90 days. 

8 12) An employee may not accrue sick leave credits while in a leave-without-pay status. 

9 I 3) Permanent part-time employees are entitled to prorated leave benefits if they have worked the 

10 qualifying period. 

11 14) Full-time temporary and seasonal employees are entitled to sick leave benefits provided they 

12 work the qualifying period. 

13 15) A short-term worker may not earn sick leave credits. 

14 J.fil An employee who terminates employment with the agency is entitled to a lump-sum payment 

1 5 equal to one-fourth of the pay attributed to the accumulated sick leave. The pay attributed to the 

16 accumulated sick leave must be computed on the basis of the employee's salary or wage at the time M 

17 the employee terminates l:\i& employment with the state, county, or city. Accrual of sick leave credits for 

18 caiculating the lump-sum payment provided for in this subsection begins July 1, 1971. The payment is the 

19 responsibility of the agency in which the sick leave accrues. However, an employee does not forfeit any 

20 sick leave rights or benefits~ accrued prior to July 1, 1971. However, when an employee transfers 

21 between agencies within the same jurisdiction, M the employee is not entitled to a lump-sum payment. In 

22 a transfer between agencies, the receiving agency shall assume the liability for the accrued sick leave 

23 credits earned after July 1, 1971, and transferred with the employee. 

24 ~ill An employee who receives a lump-sum payment pursuant to this section and who is again 

25 employed by any agency may not be credited with__.,. sick leave tor which the employee has previously 

26 been compensated. 

2 7 ++H.fil Abuse of sick leave is cause for dismissal and forfeiture of the lump-sum payments provided 

28 for in this section. 

29 AAJ.fil An employee may contribute any portion of l:\i& the employee's accumulated sick leave to 

30 a nonrefundable sick leave fund for state employees and becomes eligible to draw upon the fund 1f an 
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extensive illness or accident exhausts I.is the employee's accumulated sick leave. The department of 

2 administration shall, in consultation with the state employee group benefits advisory council. provided for 

3 in 2-15-1016, administer the sick leave fund and adopt rules to implement this subsection. 

4 ~i.lQl A local government may establish and administer through local rule a sick leave fund into 

5 which its employpes may contribute a portion of their accumulated sick leave." 

Section 11. Section 39-29-101, MCA. is amended to read: 

6 

7 

8 "39-29-101. Definitions. For the purposes of this chapter. the following definitions applv: 

g ( 1) "Active duty" means full-time duty with military pay and allowances in the armed forces. except 

1 O for training, determining physical fitness. or service in the reserve or national guard. 

11 121 "Armed forces" means the United States: 

12 la) army, navy, air force, marine corps, and coast guard; and 

13 (bl merchant marine for service recognized by the United States department of defense as active 

14 military service for the purpose of laws administered by the department of veterans affairs. 

15 (31 "Disabled veteran" means a person: 

16 (a) whether or not the person is a veteran as defined in this section, who was separated under 

1 7 honorable conditions from active duty in the armed forces and has established the present existence of a 

18 service-connected disability or is receiving compensation, disability retirement benefits, or pension because 

19 of a law administered by the department of veterans affairs or a military department; or 

20 (bl who has received a purple heart medal. 

21 14) "Eligible relative" means: 

22 lal the unmarried surviving spouse of a veteran or disabled veteran: 

23 lb) the spouse of a disabled veteran who is unable to qualify for appointment to a position; 

24 (c) the mother of a veteran who died under honorable conditions while serving In the armed forces 

25 if: 

26 (i) the mother's spouse is totally and permanently disabled; or 

27 (ii) the mother is the widow of the father of the veteran and has not remarried; 

28 Id) the mother of a service-connected permanently and totally disabled veteran if: 

29 (i) the mother's spouse is totally and permanently disabled; or 

30 (iii the mother Is the widow of the father of the veteran and has not remarried. 
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(5) "Position" means a position occupied by a permanent, temporary, or seasonal 13osition employee 

2 as defined in 2-18-101 for a the state position or a similar permanent, temporary, or seasonal 13os1tion 

3 employee with a public employer other than the state. The term does not include: 

4 (a) a state or local elected office: 

5 (bi appointment by an elected official to a body such as a board, commission, committee, or 

6 council; 

7 (c) appointment by an elected official to a public office if the appointment is provided for by law; 

8 Id) a department head appointment by the governor or an executive department head appointment 

9 by a mayor, city manager, county commissioner, or other chief administrative or executive officer of a local 

1 0 government; or 

11 le) engagement as an independent contractor or employment by an independent contractor. 

12 (6) "Public employer" means: 

13 (a) a department, office, board, bureau, commission, agency, or other instrumentality of the 

14 executive, legislative, or judicial branches of the government of this state; 

15 (bl a unit of the Montana university system; 

1 6 (c) a school district or community college; and 

17 Id) a county, city, or town. 

18 17) "Scored procedure" means a written test, structured oral interview, performance test, or other 

19 selection procedure or a combination of these procedures that results in a numerical score to which 

20 percentage points may be added. 

21 181 "Under honorable conditions" means a discharge or separation from active duty characterized 

22 by the armed forces as under honorable conditions. The term includes honorable discharges and general 

23 discharges but does not include dishonorable discharges or other administrative discharges characterized 

24 as other than honorable. 

25 (9) "Veteran" means a person who: 

26 (a) was separated under honorable conditions from active duty in the armed forces after having 

27 served more than 180 consecutive days, other than for training; or 

28 (bl as a member of a reserve component under an order of active duty pursuant to 10 U.S.C. 

29 672(a), (d), or (g), 10 U.S.C. 673, or 10 U.S.C. 673b served on active duty during a period of war or in 

30 a campaign or expedition for which a campaign badge is authorized and was discharged or released from 
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duty under honorable conditions." 

Section 12. Section 39-30-103, MCA, is amended to read: 

2 

3 

4 "39-30-103. Definitions. For the purposes of this chapter, the following definitions apply: 

5 (11 "Eligible spouse" means the spouse of a handicapped person determined by the department of 

6 public health and human services to have a 100% disability who is unable to use the employment 

7 preference because of the person's disability. 

8 (21 "Handicapped person" means an individual certified by the department of public health and 

9 human services to have a physical or mental impairment that substantially limits one or more maIor life 

10 activities, such as writing, seeing, hearing, speaking, or mobility, and that limits the individual's ability to 

11 obtain, retain, or advance in employment. 

12 (31 (al "Initial hiring" means a personnel action for which applications are solicited from outside the 

13 ranks of the current employees of: 

14 (i) a department, as defined in 2-15-102, for a position within the executive branch; 

15 (iii a legislative agency for a position within the legislative branch; 

16 (iii) a judicial agency, such as the office of supreme court administrator, office of supreme court 

17 clerk, state law library, or similar office in a state district court for a position within the judicial branch; 

18 (iv) a city or town for a municipal position, including a city or municipal court position; and 

19 (v) a county for a county position, including a justice's court position. 

20 (bl A personnel action limited to current employees of a specific public entity identified in 

21 susseetioRs subsection (3) (a)li) thr0u1:1h (Jl\a) 111), current employees in a reduction-in-force pool who have 

22 been laid off from a specific public entity identified in sussestieRs subsection (3)(a)l1) threu§h (3)(a)M, or 

23 current participants in a federally authorized employment program is not an initial hi(1ng. 

24 (4) (a) "Mental impairment" means: 

25 (i) suffering from a disability attributable to mental retardation, cerebral palsy, epilepsy, autism, or 

26 any other neurologically handicapping condition closely related to mental retardation and requiring treatment 

27 similar to that required by mentally retarded individuals; or 

28 (ii) an organic or mental impairment that has substantial adverse effects on an individual's cognitive 

29 or volitional functions. 

30 (bi The term mental impairment does not include alcoholism or drug addiction and does not include 
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any mental impairment, disease, or defect that has been asserted by the individual claiming the preference 

2 as a defense to any criminal charge. 

3 !51 "Position" means a position occupied by a permanent or seasonal 13osition employee as defined 

4 in 2-18-101 for a the state 13esition or a position occupied by a similar permanent or seasonal pos,t1on 

5 employee with a public employer other than the state. However, the term does not include: 

6 (a) a position occupied by a temporary 13osition employee as defined in 2-18-101 for a the state 

7 position or~ similar temporary 13osition employee with a public employer other than the state: 

8 !bl a state or local elected official; 

9 (cl employment as an elected official's immediate secretary, legal advisor, court reporter. or 

1 O administrative, legislative, or other immediate or first-line aide; 

11 (di appointment by an elected official to a body such as a board, commission, committee, or 

12 council; 

13 le) appointment by an elected official to a public office if the appointment is provided for by law; 

14 (fl a department head appointment by the governor or an executive department head appointment 

1 5 by a mayor, city manager, county commissioner, or other chief administrative or executive officer of a local 

16 government; or 

17 lg) engagement as an independent contractor or employment by an independent contractor. 

18 (6) (a) "Public employer" means: 

19 (i) any department, office, board, bureau, commission, agency, or other instrumentality of the 

20 executive, judicial, or legislative branch of the government of the state of Montana; and 

21 (ii) any county, city, or town. 

22 (b) The term does not include a school district, a vocational-technical program, a community 

23 college, the board of regents of higher education, the Montana university system, a special purpose district, 

24 an authority, or any political subdivision of the state other than a county, city, or town. 

25 17) "Substantially equal qualifications" means the qualifications of two or more persons among 

26 whom the public employer cannot make a reasonable determination that the qualifications held by one 

27 person are significantly better suited for the position than the qualifications held by the other persons." 

28 

29 

30 

NEW SECTION. Section 13, Repealer. Section 2-18-605, MCA, is repealed. 

. legisl~tive 
-,Serv,ces 
~.!)}vision 

- 1 5 - HB 172 



55th Leg1siature 

2 

NEW SECTION. Section 14. Effective date. [This act] is effective July 1, 1997. 

-END-
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