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HOUSE BILL NO. 168 

INTRODUCED BY R. JOHNSON 
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BY REQUEST OF THE DEPARTMENT OF PUBLIC HEAL TH AND HUMAN SERVICES 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING CHILD SUPPORT LAWS; CLARIFYING 

6 THAT HEARINGS BY THE DEPARTMENT MAY BE BY TELECONFERENCING METHODS; ALLOWING 

7 SERVICE OF CERTAIN NOTICES BY CERTIFIED MAIL; REVISING ADMINISTRATIVE PATERNITY 

8 PROCESSES; CLARIFYING JUDICIAL REVIEW OFA CHILD SUPPORT ORDER; CHANGING THE DEFINITION 

9 OF "SUPPORT ORDER" AS IT PERTAINS TO WITHHOLDING; REVISING THE DEFINITION OF MISTAKE OF 

10 FACT FOR INCOME WITHHOLDING HEARING PURPOSES; CHANGING HEAL TH INSURANCE PROVISIONS 

11 RELATING TO SUPPORT; REVISING PATERNITY PRESUMPTIONS; PROVIDING FOR PRIORITY OF SUPPORT 

12 OF A DECEDENT'S CHILDREN IN PROBATE OF A DECEDENT'S ESTATE; AMENDING SECTIONS 17-4-105, 

1 3 40-5-189, 40-5-201, 40-5-202, 40-5-225, 40-5-226, 40-5-231, 40-5-236, 40-5-253, 40-5-273, 40-5-403, 

14 40-5-412, 40-5-414, 40-5-703, 40-5-809, 40-5-824, 71-3-302, AND 72-3-807, MCA; AND PROVIDING 

15 AN IMMEDIATE EFFECTIVE DATE." 

16 

17 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

18 

19 Section 1. Section 17-4-105, MCA, is amended to read: 

20 "17-4-105. Authority to collect debt -- offsets. ( 1) Once a debt of an agency has been transferred 

21 to the department, the department may collect it. The department may contract with commercial collection 

22 agents for recovery of debts owed to agencies. 

23 (2) The department shall, when appropriate, offset any amount due an agency from a person or 

24 entity against any amount, including refunds of taxes, owing the person or entity by an agency. The 

25 department may not exercise this right of offset until the debtor has first been notified by the department 

26 and been given an opportunity for a hearing. An offset may not be made against any amount paid out as 

27 child support collected by the department of public health and human services. The department shall deduct 

28 from the claim and draw warrants for the amounts offset in favor of the respective agencies to which the 

29 debt is due and for any balance in favor of the claimant. Whenever insufficient to offset all amounts due 

30 the agencies, the amount available must be applied first to debts owed by reason of the nonpayment of 
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1 child support and then in the manner determined appropriate by the department. 

2 (31 (al The department of revenue retains the power to offset tax refunds due individuals against 

3 taxes owed the state. The department of revenue may not exercise this right of offset until the taxpayer 

4 has been notified by the department of revenue and been given the opportunity to request a review. 

5 (b) Within 30 days following mailing of notification, the taxpayer may request a review of the 

6 asserted liability. If a review is requested, the department of revenue shall conduct an informal rev:ew 

7 conference, whicn is.not subject to the contested case procedures of the Montana Administrative Procedure 

8 Act. 

9 (cl Appeal from the decision of the department of revenue after the review conference may be 

1 O taken to the state tax appeal board. 

11 (dl A taxpayer is not entitled to a review conference for a tax offset if the tax liability has been the 

1 2 subject matter of any proceeding conducted for the purpose of determining its validity and a decision made 

13 as a result of that proceeding has become final. 

14 (41 (al A debt owed to the department of public: health and human services or being collected by 

15 the department of public health and human services on behalf of any person or agency may be offset by 

16 the department if the debt is being enforced or collected by the department of public health and human 

17 services under Title IV-0 of the Social Security Act. 

18 (b) The debt need not be determined to be uncollectible as provided for in 17-4-104 before being 

19 transferred to the department for offset. The debt must have accrued through written contract, court 

20 judgment, or administrative order. 

21 (cl Within 30 days following the notification provided for in subsection (2), the person owing a debt 

22 described in subsection (4)(a) may request a hearing. The request must be in writing and be mailed to the 

23 department. The person owing a debt is not entitled to a hearing if the amount of the debt has been the 

24 subject matter of any proceeding conducted for the purpose of determining the validity of the debt and a 

25 decision made as a result of that proceeding has become final. The hearing must initially be conducted by 

26 teleconferencing methods and is subject to the provisions of the Montana Administrative Procedure Act. 

27 At the request of a party and upon a showing that the party's case was substantially prejudiced by the lack 

28 of an in-person hearing, the department may, following a teleconferencing hearing, grant a de novo 

29 in-person hearing. The department of public health and human services shall adopt rules governing the 

30 hearing procedures. 
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1 (5) If the department determines that a person or entity has refused or neglected to file a claim 

2 within a reasonable time, the head of the state agency owing the amount shall file the claim on behalf of 

3 the person or entity. If the claim is approved by the department, the claim has the same force and effect 

4 as though filed by the person or entity. The amount due any person or entity from the state or any agency 

5 of the state is the net amount otherwise owing the person or entity after any offset, as provided in this 

6 section." 

7 

8 Section 2. Section 40-5-189, MCA, is amended to read: 

9 "40-5-189. Procedure to contest validity or enforcement of registered order. ( 1) A nonregistering 

10 party seeking to contest the validity or enforcement of a registered order in this state shall request a hearing 

11 within 20 days after the date of mailing or personal service of notice of the registration. A court hearing 

12 may be conducted by teleconferencing methods. A department hearing must initially be conducted by 

13 teleconferencing methods and is subject to the Montana Administrative Procedure Act. At the request of 

14 a party and upon a showing that the party's case was substantially prejudiced by the lack of an in-person 

15 hearing, the department may, following a teleconferencing hearing, grant a de novo in-person hearing. The 

16 nonregistering party may, pursuant to 40-5-190, seek to vacate the registration, to assert any defense to 

17 an allegation of noncompliance with the registered order, or to contest the remedies being sought or the 

18 amount of any alleged arrearages. 

19 (2) If the nonregistering party fails to contest the validity or enforcement of the registered order 

20 in a timely manner, the order is confirmed by operation of law. 

21 (3) If a nonregistering party requests a hearing to contest the validity or enforcement of the 

22 registered order. the registering tribunal shall schedule the matter for hearing and give notice to the parties 

23 by first-class mail of the date, time, and place of the hearing." 

24 

25 Section 3. Section 40-5-201, MCA, is amended to read: 

26 "40-5-201. Definitions. As used in this part, the following definitions apply: 

27 ( 1) "Alleged father" means a person who is alleged to have engaged in sexual intercourse with a 

28 child's mother during a possible time of conception of the child or a person who is presumed to be a child's 

29 father under the provisions of 40-6-105. 

30 (2) (a) "Child" means any person under 18 years of age who is not otherwise emancipated, 

f_Legisl_ative 
\Services 
"J!jvision 

- 3 - HB 168 



5 5th Legislature HB0168.01 

self-supporting, married, or a member of the armed forces of the United States; any person under 19 years 

2 of age and still in high school; or any person who is mentally or physically incapacitated if the incapacity 

3 began prior to the person's 18th birthday and for whom: 

4 (i) support rights are assigned under 53-2-613; 

5 (ii) a public assistance payment has been made; 

6 (iii) the department is providing support enforcement services under 40-5-203; or 

7 (iv) the department has received a referral for interstate services from an agency of another state 

8 under the provisions of the Uniform Reciprocal Enforc,~ment of Support Act (URESA) or the Uniform 

9 Interstate Family Support Act (UIFSA) or under Title IV-D of the Social Security Act. 

1 O (b) The term may not be construed to limit the ability of the department to enforce a support order 

11 according to its terms when the order provides for support to extend beyond the child's 18th birthday. 

12 (3) "Department" means the department of public health and human services. 

13 (4) "Director" means the director of the department of public health and human services or the 

14 director's authorized representative. 

15 (5) "Guidelines" means the child support guidelines adopted pursuant to 40-5-209. 

16 (6) "Hearings officer" or "hearing examiner" means the hearings officer appointed by the 

1 7 department for the purposes of this chapter. 

18 (7) "Need" means the necessary costs of food, clothing, shelter, and medical care for the support 

19 of a child or children. 

20 (8) "Obligee" means: 

21 (a) a person to whom a duty of support is owed and who is receiving support enforcement services 

22 under this part; or 

23 (b) a public agency of this or another state having the right to receive current or accrued support 

24 payments. 

25 (9) "Obligor" means a person, including an alleged father, who owes a duty of support. 

26 (10) "Parent" means the natural or adoptive parent of a child. 

27 ( 11) "Paternity blood test" means a test that demonstrates through examination of genetic markers 

28 either that an alleged father is not the natural father of a child or that there is a probability that an alleged 

29 father is the natural father of a child. Paternity blood tests may include but are not limited to the human 

30 leukocyte antigen test and DNA probe technology. 
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( 12) "Public assistance" means any type of monetary or other assistance for a child, including 

2 medical and foster care benefits. The term includes payments to meet the needs of a relative with whom 

3 the child is living; if assistance has been furnished with respect to the child by a state or county agency 

4 of this state or any other state. 

5 (13) "Support debt" or "support obligation" means the amount created by: 

6 (a) the failure to provide for the medical, health, and support needs of a child under the laws of 

7 this or any other state or under a support order; or 

8 (b) a support order for spousal maintenance if the judgment or order requiring payment of 

9 maintenance also contains a judgment or order requiring payment of child support for a child of whom the 

10 person awarded maintenance is the custodial parent. 

11 (14) "Support order" means an order, whether temporary or final, that: 

12 (a) provides for the payment of a specific amount of money, expressed in periodic increments or 

13 as a lump-sum amount, for the support of the child, including an amount expressed in dollars for medical 

14 and health needs, child care, education, recreation, clothing, transportation, and other related expenses and 

15 costs specific to the needs of the child; and 

16 (bi is issued by: 

17 (i) a district court of this state; 

18 (ii) a court of appropriate jurisdiction of another state, Indian tribe, or foreign country; 

19 (iiii an administrative agency pursuant to proceedings under this part; or 

20 (iv) an administrative agency of another state, Indian tribe, or foreign country with a hearing 

21 function and process similar to those of the department under this part. 

22 (15) "IV-D" means the provisions of Title IV-D of the Social Security Act and the regulations 

23 promulgated under the act." 

24 

Section 4. Section 40-5-202, MCA, is amended to read: 25 

26 "40-5-202. Department of public health and human services -- powers and duties regarding 

27 collection of support debt. ( 1) The department may take action under the provisions of this chapter, the 

28 abandonment or nonsupport statutes, the Uniform Parentage Act established in Title 40, chapter 6, part 

29 1, and other appropriate state and federal statutes to provide IV-D services if the department: 

30 (a) receives a referral on behalf of the child from an agency providing services to the child under 
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the provisions of Title 41, Title 52, or Title 53; 

2 (bl is providing services under 40-5-203; or 

3 (cl receives an interstate referral, whether undm the Revised Uniform Reciprocal Enforcement of 

4 Support Act, the Uniform Interstate Family Support Act, or an interstate action by a Title IV-0 agency ot 

5 another state. 

6 (21 A verified statement, filed by the department, that it is providing services is prima facie 

7 evidence of its authority to act. Upon filing, the department may, on behalf of itself or on behalf of the 

8 obligee, obligor, or child, initiate, participate in, intervene in, or exercise any remedy available in a judicial 

9 or an administrative action on the same basis as any other party. 

10 (31 Whether acting on its own behalf or on behalf of the obligee, obligor, or child, the department 

11 and its attorneys serve the public interest in ensuring that children are supported by their parents, rather 

12 than maintained by public assistance. The department does not represent the interests of any individual 

13 person, and its attorneys represent only the department. An attorney-client relationship is not created 

14 between department attorneys and any person or entity other than the department. The obligee, obligor, 

1 5 and child may obtain the services of a private attorney to represent their interests. The existence or 

16 appearance of a private attorney as counsel of record for the obligee, obligor, or child does not affect the 

17 department's right to act or provide services under this chapter. This chapter does not require the 

18 department to provide a private attorney for, or to pay for a private attorney for, an obligee, obliger, or 

19 child. 

20 (41 The department has the power of attorney to act in the name of any obligee to endorse and 

21 cash any drafts, checks, money orders, or other negotiable instruments received by the department on 

22 behalf of a child. 

23 15) (al If the department is providing IV-D services, the department must be afforded notice and 

24 an opportunity to participate as an independent party in any proceeding relating to paternity, to termination 

25 of parental rights, or to the establishment, enforcement, or modification of a support obligation, whether 

26 initiated by the obligee, the obligor, or the child. 

27 (bl The notice must reasonably inform the department of the issues to be determined in the 

28 proceeding, the names of the parties and the child, and the identity and location of the tribunal in which 

29 the issues will be determined. The notice is for informational purposes only and is not intended as a 

30 substitute for procedures necessary under the Montana Rules of Civil Procedure to establish personal 
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jurisdiction over the department. Whether or not the department is given notice, an agreement, judgment, 

2 decree, or order is void as to any interest of the department that is or may be affected by the agreement, 

3 judgment, decree, or order if the department was not joined as a party in the manner provided in the 

4 Montana Rules of Civil Procedure. 

5 (c) The notice must be personally served on the department. Within 20 days after service of the 

6 notice, the department may: 

7 (i) decline to enter the proceeding as a party, in which case the proceeding may continue without 

8 the department's participation; 

9 (ii) inform the tribunal that a substantial interest of the department could be adversely affected by 

10 the proceeding, in which case the proceeding may not continue without joining the department as a 

11 necessary party in the manner provided in the Montana Rules of Civil Procedure; or 

12 (iii) inform the tribunal that prior to the filing of the proceeding, the department initiated an 

13 administrative proceeding under this chapter in which the parties and some or all of the issues are the same 

14 as those in the proceeding before the tribunal. The tribunal shall then discontinue the proceeding as to the 

15 common issues until administrative remedies have been exhausted. 

16 (6) (a) A When the department is providing services, a recipient or former recipient of public 

17 assistance who assigned support rights under e:3 2 e 1 :3 42 U.S.C. 602(a)(26) or a collection agency acting 

18 on behalf of the recipient or former recipient may collect only that part of a delinquent support amount that 

19 accrued after termination of public assistance. The recipient, former recipient, or collection agency may not 

20 commence or maintain an action against or make an agreement with the obligor to recover an assigned 

21 delinquent support amount unless the department, in writing: 

22 (il releases or relinquishes its assigned interest; 

23 (ii) declares the support debt owed the department to be satisfied, in which case the balance of the 

24 delinquent amount is released; or 

25 (iii) consents to the action or agreement. 

26 lb) If a recipient, former recipient, or collection agency collects or receives value for any part of 

27 an assigned delinquent support amount and the department has not given its consent or released or 

28 relinquished its assigned interest, the recipient, former recipient, or collection agency shall make prompt 

29 and tull restitution to the department. If prompt and full restitution is not made, the department may send 

30 a written demand to the recipient, former recipient, or collection agency, and if prompt and full restitution 
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is not made within 20 days of the date of the written demand, the recipient, former recipient, or collection 

2 agency is liable for damages equal to double the amount collected or value received. The amount of 

3 damages may be determined and assessed by the department under the contested case provisions of the 

4 Montana Administrative Procedure Act. The damages may be collected by the department by any method 

5 or remedy available for the enforcement of child support owed by an obliger parent. 

6 (c) This subsection (6) does not limit the right of a person to recover money not assigned. If there 

7 are competing proceedings against an obliger for collection of delinquent support, the collection of support 

8 assigned to the department takes priority over the obliger's income and assets. 

9 (7) An applicant for or recipient of services may not act to the prejudice of the department's rights 

10 while the services are being provided. 

11 (8) Unless the department has consented to the agreement in writing, if public assistance is being 

12 or has been paid for a child, an agreement between an obligee and an obliger or a judgment, decree, or 

13 order adopting the agreement does not act to reduce or terminate any rights of the department to establish 

14 a support order or to recover a support debt from the obligor, even if the agreement, judgment, decree, or 

15 order purports to: 

16 (al relieve or terminate the obliger's support duty; 

17 (b) waive, modify, compromise, or discharge the support debt; 

1 8 (cl prepay future support obligations or settle past, present, or future support obligations; or 

19 (d) permit the obliger to pay past, present, or future support obligations: 

20 (i) with noncash contributions; 

21 (ii) by the payment of other debts or obligations., such as vehicle, rent, and mortgage payments; 

22 or 

2 3 (iii) by making contributions to a trust or othm account or payments toward an asset if the 

24 contributed amounts are unavailable to the department. 

25 (9) The department may petition a court or an administrative agency for modification of any order 

26 on the same basis as a party to that action is entitled to do. 

27 ( 10) The department is subrogated to the right of the child or obligee to maintain any civil action 

28 or execute any administrative remedy available under the laws of this or any other state to collect a support 

29 debt. This right of subrogation is in addition to and independent of the assignment under ea 2 61 a 42 

30 U.S.C. 602(a)(26) and the support debt created by 40-5-221. 
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1 ( 11) If public assistance is being or has been paid, the department is subrogated to the debt created 

2 by a support order and any money judgment is considered to be in favor of the department. This 

3 subrogation is an addition to any assignment made under ea 2 61 a 42 U.S.C. 602{a){26) and applies to 

4 the lesser of: 

5 (al the amount of public assistance paid; or 

6 (bl the amount due under the support order. 

7 ( 12) The department may adopt and enforce the rules necessary to carry out the provisions of this 

8 part. 

9 ( 13) While providing services under this chapter and in order to carry out the purposes mentioned 

10 in this chapter, the department, through its director or the director's authorized representatives, may: 

11 (a) administer oaths; 

12 (b) certify official acts and records; 

13 (c) issue investigative and hearing subpoenas; 

14 (d) order discovery before and after a hearing; 

15 (e) hold prehearing and settlement conferences; 

16 (fl compel the attendance of witnesses and the production of books, accounts, documents, and 

17 evidence; afl-EI 

18 (g) conduct proceedings supplementary to and in aid of a writ of execution or warrant for distraint, 

19 including the examination of an obligor or other person in the manner provided for the taking of a deposition 

20 in a civil action; and 

21 {h) perfect service of investigative and hearing subpoenas by certified mail or in the manner 

22 prescribed for service of a summons in a civil action in accordance with the Montana Rules of Civil 

23 Procedure. 

24 ( 14) In addition to any other requirement for service provided by the Montana Rules of Civil 

25 Procedure, if a person is required to give notice to, serve, or provide a written response to the department 

26 under this chapter, the notice, service, or response must be made to the department's child support 

27 enforcement division. 

28 (15) The department may collect any funds received under this chapter, and wrongfully retained, 

29 by the obligor through any remedy available for collection of child support." 

30 
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Section 5. Section 40-5-225, MCA, is amended to read: 

2 "40-5-225. Notice of financial responsibiliW -- temporary and final support obligations --

3 administrative procedure. (1) (al In the absence of a support order, the department may serve an obligor 

4 with a notice of financial responsibility alleging a child's need for support and the amount of the need and 

5 requiring the obligor to appear and show cause at a hearing held by the department why the obligor should 

6 not be finally ordered to pay the amount alleged in the notice. 

7 lb) The notice must state: 

8 (i) the names of the obligee and child; 

9 (ii) the amount of current and future support to be paid each month for the child; 

10 (iii) that if the obligor does not file a written answer within 20 days from the date of service or 

11 refusal of service, the amount in the notice must be finally ordered; 

12 (iv) that the obligor is entitled to a fair hearing under 40-5-226. 

13 (2) If, prior to the service of the notice under this section, the department has information 

14 concerning the obligor's financial condition, the department's allegation of the obligor's monthly support 

1 5 responsibility must be based on the scale of suggested minimum contributions under 40-5-214. If such 

16 information is unknown to the department, the allegations of the obligor's monthly support responsibility 

17 must be based on the greater of: 

18 (a) the amount of public assistance payable under Title 53, chapter 4; or 

19 (bl the alleged need. 

20 (3) If the obligor objects to the notice, the obligor shall file a written answer with the department 

21 within 20 days from the date of service or refusal of service. If the department receives a timely answer, 

22 it shall conduct a fair hearing under 40-5-226. If the department does not receive a timely answer, it shall 

23 order the obligor to pay the amount stated in the notice. 

24 (4) (a) If a support action is pending in district court and a temporary or permanent support 

25 obligation has not been ordered, the department may issue to the obligor a notice of temporary support 

26 obligation. 

27 (bl The notice must contain: 

28 (i) the names of the child and the person or agency having the custodial care of the child; 

29 (ii) an amount for temporary monthly support determined as provided in subsection (2); 

30 (iii) a statement that the obligor may request a hearing at which the obligor may show that a 
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different support amount is appropriate or that establishment of a support obligation is inappropriate under 

2 the circumstances. The hearing must be conducted in accordance with the procedures of 40-5-226. 

3 (iv) a statement that a hearing must be requested in writing within 1 O days of receipt of the notice 

4 or the order for a temporary support order will be entered in the amount stated in the notice; and 

5 (v) a statement that the temporary support order will terminate upon the entry of a district court 

6 support order. If the district court order is retroactive, any amount paid for a particular period under the 

7 temporary support order must be credited against the amounts due under the district court order for the 

8 same period, but excess amounts may not be refunded. If the district court determines that a periodic 

9 support obligation is not proper, any amount paid under the temporary support order must be refunded to 

10 the obligor. 

11 (5) (al If a temporary support order is entered or if proceedings are commenced under this section 

12 for a married obligor, the department shall vacate any support order or dismiss any proceeding under this 

13 part if it finds that the parties to the marriage have: 

14 (i) reconciled without the marriage having been dissolved; 

15 iii) made joint application to the department to vacate the order or dismiss the proceeding; and 

16 (iii) provided proof that the marriage has been resumed. 

17 {bl The department may not vacate a support order or dismiss a proceeding under this subsection 

18 (5) if It determines that the rights of a third person or the child are affected. The department may issue a 

19 new notice under this section if the parties subsequently separate. 

20 (6) Af','f I:! notice of financial responsibility and the notice of temporary support obligation ffltl&t may 

21 be served either by certified mail or in the same manner prescribed for the service of a summons in civil 

22 action in accordance with the Montana Rules of Civil Procedure." 

23 

24 Section 6. Section 40-5-226, MCA, is amended to read: 

25 "40-5-226. Administrative hearing -- nature -- place -- time -- determinations -- failure to appear 

26 -- entry of final decision and order. (1) The administrative hearing is defined as a "contested case". 

27 (2) If a hearing is requested, it must be scheduled within 20 days. The hearing must initially be 

28 conducted by teleconferencing methods and is subject to the Montana Administrative Procedure Act. At 

29 the request of a party and upon a showing that the party's case was substantially prejudiced by the lack 

30 of an in-person hearing, the hearings officer may, following a teleconferencing hearing, grant a de nova 
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1 in-person hearing. 

2 13) The hearings officer shall determine the liability and responsibility, if any, of the obligor under 

3 the notice and shall enter a final decision and order in accordance with the determination. The order may 

4 award support from the date of: 

5 (al the child's birth if paternity was established under 40-5-231 through 40-5-238 or under Title 

6 40, chapter 6, part 1, subject to the limitation in 40-6-108(3)1b); 

7 (b) the parties' separation if support is initially established under 40-5-225; or 

8 (c) notice to the parties of a support modification request under 40-5-273. 

9 (4) If the obligor fails to appear at the hearing or fails to timely request a hearing, the hearings 

1 0 officer, upon a showing of valid service, shall enter a decision and order declaring the amount stated in the 

1 1 notice to be final. 

12 (5) In a hearing to determine financial responsibility, whether temporary or final, and in any 

13 proceeding to modify support under 40-5-273, the monthly support responsibility must be determined in 

14 accordance with the evidence presented and with reference to the uniform child support guidelines adopted 

15 by the department under 40-5-209. The hearings officer is not limited to the amounts stated in the notice. 

16 The guidelines must be used in all cases, including cases in which the order is entered upon the default of 

17 a party and those in which the order is entered upon the parties' consent. A verified representation of a 

18 defaulting parent's income, based on the best information available, may be used when a parent tails to 

19 provide financial information for use in applying the guidelines. The amount determined under the guidelines 

20 is presumed to be an adequate and reasonable support award, unless the hearings officer finds by clear and 

21 convincing evidence that the application of the guidelines is unjust to the child or to any of the parties or 

22 is inappropriate in a particular case. If the hearings officer finds that the guideline amount is unjust or 

23 inappropriate in a particular case, the hearings officer shall state the reasons for finding that the application 

24 of the guidelines is unjust to the child or a party or is inappropriate in that particular case. Similar findings 

25 must also be made in a case in which the parties have agreed to a support amount that varies from the 

26 guideline amount. The hearings officer may vary the application of the guidelines to limit the obligor's 

2 7 liability for past support to the proportion of expenses already incurred that the hearings officer considers 

28 just. Findings that rebut and vary the guideline amount must include a statement of the amount of support 

29 that would have ordinarily been ordered under the guidelines. 

30 (6) Within 20 days of the hearing, the hearings officer shall enter a final decision and order. The 
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i determination of the hearings officer constitutes a final agency decision, subject to judicial review under 

2 40-5-253 and the provisions of the Montana Administrative Procedure Act. 

3 (7) A support order entered under this part must contain a statement that the order is subject to 

4 review and modification by the department upon the request of the department or a party under 40-5-271 

5 through 40-5-273 when the department is providing services under IV-D for the enforcement of the order. 

6 (8) A support debt determined pursuant to this section is subject to collection action without 

7 further necessity of action by the hearings officer. 

8 (9) A support debt or a support responsibility determined under this part by reason of the obliger's 

9 failure to request a hearing under this part or failure to appear at a scheduled hearing may be vacated, upon 

10 the motion of an obligor, by the hearings officer within the time provided and upon a showing of any of 

11 the grounds enumerated in the Montana Rules of Civil Procedure. 

12 ( 10) Unless the hearings officer makes a written exception under 40-5-315 or 40-5-411 and the 

1 3 exception is included in the support order, each order establishing a child support obligation, whether 

14 temporary or final, and each modification of an existing child support order under this part is enforceable 

15 by immediate or delinquency income withholding, or both, under Title 40, chapter 5, part 4. A support order 

16 that omits that provision or that provides for a payment arrangement inconsistent with this section is 

1 7 nevertheless subject to withholding for the payment of support without need for an amendment of the 

18 support order or for any further action by the hearings officer. 

19 ( 11 l For the purposes of income withholding provided for in subsection ( 10), whenever the 

20 department establishes or modifies a child support obligation, the department's order must include a 

21 provision requiring the obligor, for as long as the department is providing support enforcement services, 

22 to keep the department informed of the name and address of the obligor's current employer, whether the 

23 obliger has access to health insurance through an employer or other group, and, if so, the health insurance 

24 policy information. 

25 ( 121 The hearings officer may: 

26 (a) compel obedience to the hearings officer's orders, judgments, and process and to any orders 

27 issued by the department, including income-withholding orders issued pursuant to 40-5-415; 

28 (bl compel the attendance of witnesses at administrative hearings; 

29 (cl compel obedience of subpoenas for pat'ernity blood tests; 

30 Id) compel the production of accounts, books, documents, and other evidence; and 
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(e) punish for civil contempt. Contempt authority does not prevent the department from proceeding 

2 in accordance with the provisions of 2-4-104. 

3 ( 1 3) A contempt occurs whenever: 

4 (a) a person acts in disobedience of any lawful order, judgment, or process of the hearings officer 

5 or of the department; 

6 (b) a person compelled by subpoena to appear and testify at an administrative hearing or to appear 

7 for genetic paternity tests fails to do so; 

8 (c) a person compelled by subpoena duces tecum to produce evidence at an administrative hearing 

9 fails to do so; 

1 0 (d) an obligor or obligee subject to a discovery order issued by the hearings officer fails to comply 

11 with discovery requests; or 

12 (e) a payor under an order to withhold issued pursuant to 40-5-41 5 fails to comply with the 

13 provisions of the order. In the case of a payor under an income-withholding order, a separate contempt 

14 occurs each time that income is required to be withheld and paid to the department and the payor fails to 

1 5 take the required action. 

16 ( 14) An affidavit of the facts constituting a contempt must be submitted to the hearings officer, 

17 who shall review it to determine whether there is cause to believe that a contempt has been committed. 

18 If cause is found, the hearings officer shall issue a citation requiring the alleged contemnor to appear and 

19 show cause why the alleged contemnor should not be determined to be in contempt and required to pay 

20 a penalty of not more than $500 for each count of contempt. The citation, along with a copy of the 

21 affidavit, must be served upon the alleged contemnor either by personal service or by certified mail. All 

22 other interested persons may be served a copy of the citation by first-class mail. 

23 ( 15) At the time and date set for hearing, the hearings officer shall proceed to hear witnesses and 

24 take evidence regarding the alleged contempt and any defenses to the contempt. If the alleged contemnor 

25 fails to appear for the hearing, the hearing may proceed in the alleged contemnor's absence. (f the hearings 

26 officer finds the alleged contemnor in contempt, the hearings officer may impose a penalty of not more than 

27 $500 for each count found. The hearings officer's decision constitutes a final agency decision, subject to 

28 judicial review under 40-5-253 and subject to the provisions of Title 2, chapter 4. 

29 ( 16) An amount imposed as a penalty may be collected by any remedy available to the department 

30 for the enforcement of child support obligations, including warrant for distraint pursuant to 40-5-24 7, 
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1 income withholding pursuant to Title 40, chapter 5, part 4, and state debt offset, pursuant to Title 17, 

2 chapter 4, part 1. The department may retain any penalties collected under this section to offset the costs 

3 of administrative- hearings conducted under this chapter. 

4 ( 171 The penalties charged and collected under this section must be paid into the state treasury to 

5 the credit of the child support enforcement division special revenue fund and must be accompanied by a 

6 detailed statement of the amounts collected." 

7 

8 Section 7. Section 40-5-231, MCA, is amended to read: 

9 "40-5-231. Jurisdiction and venue. (1 l For purposes of :in administrative action brought under this 

10 part, personal jurisdiction is established in the department over any individual or the individual's guardian 

11 or conservator if: 

1 2 (al the individual is personally or by certified mail served with notice within this state; 

13 (b) the individual submits to the jurisdiction of this state by consent, by entering a general 

14 appearance, or by filing a responsive document that has the effect of waiving any contest to personal 

15 jur:sdiction; 

16 (c) the individual resided with the child in this state; 

17 (dl the individual resided in this state and provided prenatal expenses or support for the child; 

18 ie) the child resides in this state as a result of the acts or directives of the individual; 

19 (fl the individual engaged in sexual intercourse in this state and the child may have been conceived 

20 by the act of intercourse; or 

21 (g) there is any other basis consistent with the constitutions of this state and the United States 

22 for the exercise of personal jurisdiction. 

23 (2) Personal jurisdiction over the individuals described in subsection (1) may be acquired by 

24 personal service or by service of notice by certified mail. 

25 (3) It the child or either parent resides in this state, a hearing under this part may be held in the 

26 county where: 

27 (a) the child resides; 

28 (b) either parent resides; or 

29 (cl the department or any of its regional offices is located." 

30 
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Section 8. Section 40-5-236, MCA, is amended to read: 

2 "'40-5-236. Referral of paternity issue to district court -- record -- parties -- exclusion of other 

3 matters -- fees. ( 1) If the scientific evidence resulting from a paternity blood test does not exclude the 

4 alleged father and the alleged father continues to deny paternity, the alleged father shall file a written 

5 objection with the department within 20 days after service of the paternity blood test results specifically: 

6 requesting referral of the paternity issue to the district court. Upon receipt of the written objection, the 

7 department shall refer the matter to the district court for a determination based on the contents of the 

8 administrative hearing record and any further evidence that may be produced at trial. Except as otherwise 

9 provided in 40-5-231 through 40-5-237, proceedings in the district court must be conducted pursuant to 

10 Title 40, chapter 6, part 1. 

11 (2) The administrative record must include: 

12 (a) a copy of the notice of paternity determination and the return of service of the notice; 

13 (bl the alleged father's written denial of paternity, if any; 

14 (cl the transcript of the administrative hearing; 

15 (d) the paternity blood test results and any report of an expert based on the results; and 

16 (e) any other relevant information. 

17 (3) Upon filing of the record with the district court, the court acquires jurisdiction over the parties 

18 as if they had been served with a summons and complaint. The department sha!I serve written notice upon 

19 the alleged father, as provided in 40-5-231 (2), that the issue of paternity has been referred to the district 

20 court for determination. 

21 (4) In a proceeding in the district court, the department shall appear on the issue of paternity only. 

22 The court may not appoint a guardian ad !item for the child unless the court in its discretion determines that 

23 an appointment is necessary and in the best interest of the child. Neither the mother nor the child is a 

24 necessary party, but either may testify as a witness. 

25 (5) No other matter may be joined with an action to determine the existence or nonexistence of 

26 the parent and child relationship under this section. The parties shall institute an independent action to 

27 address other issues, including visitation and custody. 

28 (6) Except as provided in 25-10-711, the department is not liable for attorney fees, including fees 

29 for attorneys appointed under 40-6-119, or fees of a guardian ad litem appointed under 40-6-11 O." 

30 
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1 Section 9. Section 40-5-253, MCA, is amended to read: 

2 "40-5-253. Administrative findings and order -- administrative remedies -- judicial review. ( 1) It 

3 is the intent of this part that administrative findings and orders be subject to judicial review, but 

4 administrative remedies must be exhausted prior to judicial review. The administrative procedures described 

5 in this part are subject to review in the appropriate district court. ~ Except as provided in subsections 

6 (3) through (5). the review must be conducted pursuant to the Montana Administrative Procedure Act'. 

7 Upon a showing by the department that administrative remedies have not been exhausted, the district court 

8 shall refuse review until St¼6H the remedies are exhausted. 

9 (2) ~jetRiA§ iA tRis This part may not be construed to abridge or in any way affect the obliger's 

10 right to counsel during any and all judicial or administrative proceedings pursuant to this part. 

11 (3) A petition for judicial review is an original action and may not be filed under a preexisting cause 

12 number or joined with any other action. 

13 (4) A summons must be issued and served under Rule 4, Montana Rules of Civil Procedure, upon 

14 the department and each party along with the petition for judicial review. The district court does not obtain 

15 jurisdiction unless the petition for judicial review is served on all parties within 30 days after the petition 

16 is filed with the district court. 

17 {5) The district court shall set a briefing schedule for a petition for judicial review. A reference in 

18 a brief to the administrative record must be to a particular part of the record, suitably designated, and to 

19 specific pages of that part of the record. Intelligible abbreviations may be used. A reference to an exhibit 

20 must be to the pages of the transcript on which the exhibit is identified, offered in evidence, and received 

21 or rejected. After briefs have been filed, and upon motion of a party, the district court may order oral 

22 argument." 

23 

24 

25 

Section 10. Section 40-5-273, MCA, is amended to read: 

"40-5-273. Administrative review of child support orders -- modifying orders. ( 1) A review 

26 application setting forth facts meeting any of the criteria tor review of a child support order established in 

27 40-5-272 must be scheduled for an administrative ReariA§, and a ReariA§S eHioer ffiust ee al')peiAted 13•~ tRe 

28 departffieAt review. Unless the ReariA§S eHieer department determines under rules of the department that 

29 an in-person RoariA§ review is necessary, the ReariA!'J review must be conducted by telel')RoAe eoAferenee 

30 teleconferencing methods. TRo erder soReduliA§ tRe RoariA§ A notice that an administrative review will be 
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conducted must be served on the obligor and the obligee at least 60 days before tfle 2 hearing. The OfEief 

2 notice must include the following information as an exception to 2-4-601: 

3 !al the sate aAs tiFFte fer the heariAg aAs, if apIJrepnate, the plaee fer the hearing; 

4 ¼Hill. a statement of the purpose, objectives, and possible consequences of the review; 

5 MJ..Ql a statement of the right of the obligor and the obliges to request the hearings effieer 

6 department to issue subpoenas compelling the appearance of witnesses and the production of documents 

7 for tfle 2 hearing; and 

8 AA19. a requirement that the obligor and the oblligee provide the hearings effieer department with 

9 telephone numbers at which they and their witnesses may be contacted for the hearing review. 

1 O 121 The hearings effieer department may issue ,In order commanding the obligor or the obligee, or 

11 both, to produce financial information. The order must be personally served with the order sc.heaulin9 the 

12 hearin!'J notice that a review will be conducted. The hearin!'JS effioer department may also issue subpoenas 

13 ordering the departR'lent er ether parties to produce information in their possession about the obliger and 

14 the obligee that may be reasonably necessary for application of the guidelines. Any information so obtained 

15 by the hearings effieer department must be provided to the separtR'lent aAs other parties prier to the befor°" 

16 .!! hearing. 

17 (3) The requested modification of the order must be determined on the evidence submitted to the 

18 hoarin9s effieer department under the following conditions: 

19 (a) If an applicant other than the department fails to provide a telephone number for the hearinfJ 

20 review or fails to be at the number provided when telephoned for the hearing review, the failure is may be 

21 considered a withdrawal of the application. 

22 (bl If a party other than the applicant fails to provide a telephone number for the hearin!'J review 

23 or fails to be at the number provided when telephoned for the hearing review, the failure is considered to 

24 mean that the party does not oppose the modification. 

25 le) If the department is the applicant and if either the obligor or the obligee, or both, fails to provide 

26 a telephone number for the hearin!'J review or fails to be at the number provided when telephoned for the 

27 hearin!'J review, the failure is-may be considered an admission that the party or parties do not oppose the 

28 modification. 

29 14) An order entered under the circumstances described in subsection (3)(a), I3}Ibl, or (3)(cl 

30 becomes final within W 30 days of issuance unless a party provides the hearings officer an affidavit 
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showing good cause for failure to provide a telephone number or failure to be available fer the hearing when 

2 telephoned. 

3 (5l A provision of law may not be construed to mean that an obliger or an obligee is a client of the 

4 department, and the department is not considered a party to the action. 

5 (6) (al In addition to the powers and duties provided by other law, the hearings effieor department 

6 shall, to ensure the equitable determination of a support obligation, during a review hearing: 

7 (il question witnesses in a nonadversarial manner to elicit full disclosure of all pertinent facts; 

8 Iii) introduce evidence on behalf of the parties; 

9 (iii) apply the guidelines to the facts elicited from the hearing review; and 

1 0 (iv) inquire as to any circumstances that may require variance from the guidelines. 

11 (bl If a party is represented by legal counsel, the hearings eHieer department may allow the counsel 

12 to present that party's case. 

13 (7) The hearings eftieer department shall determine a support obligation in accordance with the 

14 guidelines and shall issue a modifying order. A stipulation by the parties in a proceeding under this section 

15 may not be contested before entry of the final department order. If the hearings offiser department 

16 determines that the difference between the existing support order and the amount determined under the 

17 guidelines is negligible under rules issued by the department, the modifying order may not change the 

18 amount of the support obligation. Even though the review may indicate that a modification of the support 

19 obligation is appropriate, the department may not modify the support order if the hearings effioer 

20 department determines, after the review hearing, that to do so would not be in the best interests of the 

21 child under the rules issued by the department. An increase in child support is presumed to be in the best 

22 interests of the child unless, after a review hearing, either the obliger or the obligee demonstrates it would 

23 not be in the best interests of the child. The modifying order ffitlSt may prospectively modify the underlying 

24 support order from the date of service of the erder seheduling the hearing a notice that an administrative 

25 review will be conducted under this section. 

26 (8l The hearings effioer shall ffiake a written deterrninatien whether health insuranee is a·,aila13Ie 

27 ta ti=le ohild of the ebligor threugh tho ealiger's effi13leyment er ether §reu13 insuranee. If the hearings eHieer 

28 determines health insuranee is availaale te the ohild ef tho el3Iigor, tRe hearings effieer. shall issue a 

29 rnodif·;ing erder that re~uiros the ealiger ta oatain and lrne13 health insuranee for the ehilEI. If the hearings 

30 eHieer deterffiines that health insuranee is not ayailal3Ie ta the ei=lild ef the el3Iiger, he shall issue a rnedifying 
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1 order oontaining tho notioes !'lre·tided in st1bseetien IQ). An order to provide health insmaneo is preGtifFTeti 

2 to bo in tho best ;.nterosts of the ohild 1c1nloss, ahor o ro¥io·,.,· Rearing, eit\c1er tRe ol3Iigor or tlcie el3Iigee 

3 dofl'lonstrotes it wot1ld not be in the best interests of the slciild. The department shall consider whether or 

4 not health insurance for the child is available and shall include an appropriate requirement for the pro,1ision 

5 of the child's health insurance needs in a modifying order in accordance with part 8 of this chapter. 

6 (9) In addition to complying with other requirements of law, the modifying order must include the 

7 following notices and warnings: 

8 (a) that the obliger shall keep the department informed of the name and address of I.is the obligor's 

9 current employer and information on health insurance available to the obliger through the obligor's 

1 O employment or other group insurance; and 

11 lb) that the obliger shall obtain and keep health inst1ranee for the ehild of tho obligo1 ·1,•heneWlf-+t 

12 is available throt1gh tho obliger's 0A1f'!I0','A10nt or ether 9rot1p insuranse; and 

13 WiQl that the modifying order is subject to future administrative review and modification by the 

14 department upon the request of the department or a party under 40-5-271 through 40-5-273 when the 

15 department is providing services under IV-0. 

16 ( 10) ~ An order entered under this section afe by the department is a final agency doeisions 

17 decision, subject to judicial review pursuant to the Montana Administrative Procedure Act, except as 

18 provided in 40-5-253. All orders /\n order entered under this section must notify the parties that the order 

19 is subject to judicial review under Title 2, chapter 4, part 7. A final order entered under a stipulation of 

20 parties waives the stipulating parties' right to judicial review. 

21 I 11) The parties to the support order and the department when it is providing services under IV-D 

22 may enforce the support order or modify that order independently, as provided in 40-4-208 and 

23 53-2-613(4)(d)." 

24 

25 Section 11. Section 40-5-403, MCA, is amended to read: 

26 "40-5-403. Definitions. As used in this part, the following definitions apply: 

27 ( 1) "Alternative arrangement" means a written agreement signed by the obliger and obligee, and 

28 signed by the department in the case of an assignment of rights under 53-2-613, that has been approved 

29 and entered in the record of the court or administrative authority issuing or modifying the support order. 

30 (2) "Department" means the department of public health and human services provided for in 
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1 2-15-2201. 

2 (3) "Income" means any form of periodic payment to a person, including earnings and wages. 

3 However, income does not include: 

4 (al any amount required by law to be withheld, other than creditor claims, including federal, state, 

5 and local taxes and social security; and 

6 !bl any amounts exempted from judgment, execution, or attachment by federal or state law. 

7 (4) "Obligee" means either a person to whom a duty of support is owed or a public agency of this 

8 or another state to which a person has assigned the right to receive current and accrued support payments. 

9 (5) "Obligor" means a person who owes a duty to make payments under a support order. 

10 (6) "Payor" means any payor of income to an obligor on a periodic basis and includes any person, 

11 firm, corporation, association, employer, trustee, political subdivision, state agency, or any agent thereof, 

12 who is subject to the jurisdiction of the courts of this state under Rule 48 of the Montana Rules of Civil 

13 Procedure. 

14 (7) "Support order" FAeaAs aA erder ef the distriet e01:1rt ef the state ef MeAtaAa, aA eraer ef a 

15 ee1:1rt ef aJ3J3repriate j1:1riselietien ef aAether state, aA aelFAinistrative erder established J31:1rsuaAt ta 

16 J3r00esdiAgs 1:1Ader J3art 2 ef this ehaJ3tor, er aA eraor ostablishoa b>y« admiAistrati-,o heariAg J3reeoss ef aA 

17 ageAe>y« ef another state witl:l hmotiens siFAilar ta these eftl:le deJ3artA1eAt set fertl:l iA part 2 ef this ehaJ3ter, 

18 tl:lat J3FOVides a set BAB aeterA1iAable aFAel:lAt for t0FAJ30rar>y« OF fiAal J30rieelie pa•yFAeAt ef fi:lAelS for tl:le 

19 Sl:lJ3fl9rt ef a ehild. 61:1ppert ereler f1:1rthor iAel1:1dos the fellewiAg: 

20 lal aA erder fer roiFAb1:1rsemoAt of J31:1blie assistaAee A10Ae>y« 13aid b',' a 131:1blie ageAe>y« fer the beAefit 

21 ef a miner ehila; 

22 fbl aA erder fer maiAteAaAee ta be paiel ta a forA1er s1301:1s0 •,•;hen the forFAer spe1:1se is the eustedial 

23 fH!fOAt of a ehila for wheFA ehilel s1:11313ert is awarded uAder the saFAe order; and 

24 -fet- aA eraer reeiuiriA!! 1:1avFAeAt ef interest due eA 1:1AJ3aid j1:1dgmeAts for ehild s1:113130rt has the 

25 meaning provided in 40-5-201." 

26 

27 

28 

Section 12. Section 40-5-412, MCA, is amended to read: 

"40-5-412. Delinquency income withholding. ( 1) In the case of support orders not subject to 

29 immediate income withholding under 40-5-411, including cases in which the court or administrative 

30 authority has made a finding of good cause or determines that an alternative arrangement exists, the 
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income of the obligor is subject to withholding under this part beginning on the date on which the obliger 

2 is found to owe unpaid support under the support ordeir in an amount equal to or in excess of 1 month's 

3 support payment. Intervening agreements or orders establishing a schedule for payment of delinquent 

4 support do not prevent income withholding under this part. 

5 (2l Notwithstanding the provisions of subsection (1), income withholding must be initiated, without 

6 regard to whether there is an arrearage, on the earlier of: 

7 (a) the date the obligor requests that withholding begin; or 

8 lb) at the request of the obligee if the obligor is found, after an opportunity for hearing under 

9 40-5-414, to be delinquent under the terms of an alternative arrangement for the payment of support. 

1 O (3l To accomplish the purpose of subsection ( 11, the department shall monitor all support payments 

11 not otherwise subject to immediate withholding. To facilitate monitoring, the department by written notice 

12 to the obligor may direct an obligor who does not OWE! unpaid child support equal to or in excess of 1 

1 3 month's support payment to pay all support through the department, notwithstanding a court order 

14 directing payments to be made to the obligee or clerk of court. 

15 (4l The only basis for contesting withholding under this section is a mistake of fact, which does 

16 not include a mistake of fact relating to establishment of custody and visitation but includes a mistake: 

17 (al concerning the obliger's identity; 

18 (bl concerning the existence of the support obligation; 

19 (cl concerning the amount of support to be paid; 

20 (dl in the determination that the delinquent support amounts owed are equal to or greater than 1 

21 month's support payment; 

22 (el in computation of delinquent support amounts owed; or 

23 (fl in the allegation that the obligor is in default of an alternative agreement." 

Section 13. Section 40-5-414, MCA, is amended to read: 

24 

25 

26 "40-5-414. Hearing. (1 l To contest the withholding of income initiated under 40-5-412 because 

27 of a delinquency or the modification of an existing order to withhold, an obligor may within 1 O days of 

28 being served with notice of intent to withhold income under 40-5-413 file with the department a written 

29 request for an administrative hearing to be held pursuant to the contested case provisions of Title 2, 

30 chapter 4, part 6. 
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(2) Venue for the administrative hearing may be in the county where the obligor resides if the 

2 obligor resides in this state, the county in which the payor or the payor's agent is located, or the county 

3 in which the department or any of its regional offices is located. 

4 (3) Tho adFRiRisHative hearing must initially be held by teleconferencing methods uRless the ebli9or 

5 or the Ele13artFReRt CJ(fJFessly reeiuests aR iR 13erseR heariR§ before the heariRgs mrnminer and is subject to 

6 the Montana Administrative Procedure Act. At the request of a party and upon a showing that the party's 

7 case was substantially preiudiced by the lack of an in-person hearing, the hearings officer may, following 

8 a teleconferencing hearing, grant a de novo in-person hearing. 

9 (4) If the obligor requests a hearing within the 10-day period: 

1 O (a) the initiation of delinquency income withholding by the department and the modification of an 

11 existing withholding order must be stayed until conclusion of the hearing or the date of the hearing if the 

12 obligor fails to appear at the scheduled hearing. However, in a proceeding to initiate income withholding, 

13 if the obligor is only contesting an arrearage amount and is not contesting withholding for current support, 

14 income withholding for current support is not stayed. In a proceeding to modify an existing order, income 

15 withholding under the existing order to withhold is not stayed. 

16 (bl the department shall, within 45 days of the service of the notice of intent to withhold income, 

17 inform the obligor of the hearing results concerning whether income withholding will take place. 

18 (51 The department shall issue an order to withhold income or a modified order to withhold in 

19 accordance with 40-5-415 if: 

20 (a) the obligor fails to file a written request for hearing with the department within the specified 

21 10-day period; 

22 (b) the obligor fails to appear at a scheduled hearing; 

23 (cl the hearings examiner determines from the evidence that the obligor owes unpaid support equal 

24 to or in excess of 1 month's support obligation and the amount of arrearages owing is determined and 

25 adjudged to be a fixed and certain sum; 

26 (d) there is an existing order to withhold and if the hearings examiner determines from the evidence 

27 that the obligor owes new or additional amounts in arrears; or 

28 (e) in cases in which income withholding is being initiated at the request of an obligee without 

29 regard to whether there is an arrearage, the hearings examiner determines from the evidence that the 

30 obligor did not meet the terms of the alternative arrangement. 
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(6) For purposes of the hearing process, arrearages of support must be computed on the basis of 

2 the amount owed and unpaid on the date on which the obliger was served with the notice of intent to 

3 withhold income. When the department is enforcing a current support obligation, payment of the arrearage 

4 after service of the notice is not a basis for not initiatinq income withholding. 

5 (7) In a case initiated because an arrearage has accrued or because additional income is being 

6 withheld to satisfy additional arrearages, the obligor, within 45 days of service of the notice of intent to 

7 withhold income, must be informed of the hearing decision on whether income withholding will take place. 

8 (Bl If the obligor fails to request a hearing within 10 days or fails to appear at a scheduled hearing 

9 or if the hearings examiner determines that the obliger owes a combination of unpaid support equal to or 

1 O in excess of 1 month's support obligation or determines that a modification of an existing order is proper, 

11 the department shall proceed with the intended action in accordance with 40-5-415." 

12 

13 Section 14. Section 40-5-703, MCA, is amended to read: 

14 "40-5-703. Hearing -- order suspending license. ( 1) To show cause why suspension of a license 

15 would not be appropriate, the obligor shall request a hearing from the support enforcement entity that 

16 issued the notice of intent to suspend the license. The request must be made within 60 days of the date 

17 of service of the notice. 

18 (2) Upon receipt of a request for hearing from an obligor, the support enforcement entity shall 

19 schedule a hearing for the purpose of determining if suspension of the obliger's license is appropriate. A 

20 court hearing may be conducted by teleconferencing methods. A department hearing must initially be 

21 conducted by teleconferencing methods and is subject to the Montana Administrative Procedure Act. At 

22 the request of a party and upon a showing that the party's case was substantially prejudiced by the lack 

23 of an in-person hearing, the department may, following a teleconferencing hearing, grant a de novo 

24 in-person hearing. The support enforcement entity shall stay suspension of the license pending the outcome 

2 5 of the hearing. 

26 13) The only issues that may be determined in a hearing under this section are the amount of the 

27 support debt or support obligation, if any, whether or not a delinquency exists, and whether or not the 

28 obliger has entered into a payment plan. 

29 (4) If an obligor fails to respond to a notice of intent to suspend a license, fails to timely request 

30 a hearing, or fails to appear at a regularly scheduled hearing, the obligor's defenses, objections, or request 
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for a payment plan must be considered to be without merit and the support enforcement entity ~hall enter 

2 a final decision and order accordingly. 

3 (5) If the support enforcement entity determines that the obliger owes a delinquency and that the 

4 obliger has not entered into a payment plan, the support enforcement entity shall issue an order suspending 

5 the obliger's license and ordering the obliger to refrain from engaging in the licensed activity. The support 

6 enforcement entity shall send a copy of the order suspending a license to the licensing authority and the 

7 obliger. 

8 (6) The determinations of the department under this section are a final agency decision and are 

9 subject to judicial review under 40-5-253 and the Montana Administrative Procedure Act. 

10 (7) A determination made by the support enforcement entity under this part is independent of any 

11 proceeding of the licensing authority to suspend, revoke, deny, terminate, or renew a license." 

12 

13 Section 15. Section 40-5-809, MCA, is amended to read: 

14 "40-5-809. Effect of order on health benefit plans. (1) The duties and responsibilities under a plan 

15 pursuant to this part apply equally to a union or employer that serves as the administrator of a plan for a 

16 parent who is a member or employee. 

17 12) A copy of a medical support order requiring enrollment of a child in a health benefit plan may 

18 be submitted to the plan administrator by either parent, by the department, &f by a third-party custodianL 

19 or by an employer-payer of either parent. The party submitting the order shall submit the child's name and 

20 birth date and the names and mailing addresses of the parents. If the child is a recipient of public 

21 assistance, the party submitting the order shall also submit the address of the department. If there is a 

22 third-party custodian of the child, the address of the third-party custodian must also be submitted. A copy 

23 of a medical support order may be served on the plan administrator by certified mail. 

24 13) Presentation of the medical support order to the plan administrator authorizes each parent, the 

25 department, if the department has interest, or the third-party custodian to receive pertinent notices from 

26 the plan administrator and to freely communicate and generally interact with the plan administrator in all 

27 respects regarding the child's benefits as fully and effectively as if the obligated parent were to do so 

28 personally. 

29 (4) If a medical support order requires the child to be enrolled in a health benefit plan, presentation 

30 of the order to the plan administrator binds the plan to enroll the child in the plan as provided by this part. 
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1 15) If a health benefit plan is available through the obligated parent's employer or other pavor of 

2 income, presentation of the medical support order to the payor binds the payor to enrollment of the child 

3 in the plan and to automatically deduct premium payments required by the plan from the obligated parent's 

4 income and remit them to the plan provider for as long as the obligated parent is eligible for coverage, 

5 (6)(a) Ambiguities and discrepancies in an order may not be used to unreasonably or unnecessarily 

6 delay health benefit plan coverage for a child. 

7 (b) If more than one plan is available to an obligated parent and the medical support order fails to 

8 specify a plan or combination of benefits to be provided for a child or if there has been a change in plans 

9 due to a change in employment of the obligated parent or for some other reason, the parties and the 

1 O department shall apply the medical support order so as to provide the child with coverage under a plan that 

11 has a reasonable cost and that provides the child with benefits closest to those described in the order," 

12 

13 Section 16. Section 40-5-824, MCA, is amended to read: 

14 "40-5-824. Expedited enforcement procedures. (1) A parent, the department, or the third-party 

15 custodian may apply to the court for expedited enforcement procedures under this part. If the child receives 

16 medicaid, a parent or third-party custodian may apply to the department for and the department may on 

1 7 its own motion use expedited enforcement procedures under this part. 

18 (2) Upon receipt of an application, the tribunal may issue an order requiring the obligated parent 

19 to appear and show cause why an order, penalty, fine, or any combination should not be determined, 

20 assessed, and entered under one or more provisions of this part. The obligated parent may appear at the 

21 hearing or submit an affidavit asserting the obligated parent's position and defense. The show cause order 

22 must be issued if the tribunal finds that: 

23 (a) a medical support obligation has been established by order of a tribunal or by a court or 

24 administrative agency of another state, territory, or Indian reservation; 

25 (b) the obligated parent is liable for medical costs and expenses or premium payments under this 

26 part; 

27 (c) a parent receives a reimbursement payment from individual insurance or a health benefit plan 

28 and fails to promptly turn the payment over to the party who has paid or is paying the underlying bill of the 

29 health service provider; 

30 Id) a parent is delinquent in paying to the other parent, the department, or a third-party custodian 
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the parent's share of: 

2 (il copayments and deductibles required under the individual insurance or plan; or 

3 (ii) costs and expenses not covered by individual insurance or a health benefit plan; or 

4 (e) there are fines, penalties, or other financial sanctions that may be imposed under this part. 

5 ( 3) Prior to applying for expedited enforcement, the applicant shall give the obligated parent notice 

6 of the claim under this part. The obligated parent may pay the claim within 30 days after receiving the 

7 notice. A copy of the notice must be given to the other parent, to the department, if the department is not 

8 the applicant or the tribunal hearing the matter and if public assistance is paid for the child, or to the 

9 third-party custodian. The other parent, the department, or the third-party custodian may participate in the 

10 proceedings as a party. 

11 (4) An application for expedited enforcement may be based on any credible statements or evidence 

12 presented to the tribunal, including the sworn affidavit of: 

13 (a) a health care provider who has provided care or benefits for the child; 

14 (b) an authorized representative of the department, the health benefit plan, or the individual insurer; 

15 (c) either parent of the child; or 

16 (d) the third-party custodian of the child. 

17 (5) The order to show cause must inform the obligated parent and any other party of the party's 

18 right to respond by affidavit. An affidavit may include written proof of payment. A hearing must be 

19 scheduled within 15 days after the date of service of the order on the obligated parent. A court hearing 

20 may be conducted by teleconferencing methods. A department hearing must initially be conducted by 

21 teleconferencing methods and is subject to the Montana Administrative Procedure Act. At the request of 

22 a party and upon a showing that the party's case was substantially prejudiced by the lack of an in-person 

23 hearing, the department may, following a teleconferencing hearing, grant a de nova in-person hearing. If 

24 an affidavit with written proof of payment is not received by the tribunal within 15 days and the obligated 

25 parent does not appear at the hearing, judgment may be entered for the relief requested. If an affidavit with 

26 written proof of payment is received but the obligated parent does not appear at the hearing, the tribunal 

27 may resolve the issues on the basis of credible documents and affidavits submitted. 

28 (6) After issuing a show cause order and after opportunity for hearing, the tribunal shall promptly 

29 rule upon the issues. The proceeding must be dismissed if the tribunal finds written proof of payment of 

30 the liability and the amount of the liability is not contested by a party to the proceedings. 
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(7) If the tribunal finds the obligated parent liable, the tribunal shall enter the amount of the liability 

2 as an award against the liable parent. If requested to do so, the tribunal may make an award specifica!ly 

3 in favor of a health care provider, health benefit plan, or individual insurer to the extent that an unsatisfied 

4 bill of the health care provider, health benefit plan, or individual insurer is part of the unsatisfied medics! 

5 support liability involved. If the tribunal finds that the conduct, claim, or response of a party was frivolous 

6 or in bad faith, the tribunal may impose sanctions against the party including an award of costs and 

7 attorney fees. 

8 (8) Awards under this section may be collected by any remedy available for the collection of 

9 delinquent child support, but claims for current or past-due child support have priority. 

1 O (9) An award under this section is a final order and may be appealed if the tribunal is a court or 

11 may be reviewed under Title 2, chapter 4, part 7, if the tribunal is the department." 

12 

13 Section 17. Section 71-3-302, MCA, is amended to read: 

14 "71-3-302. Priority in case of death of employer. In case of the death of any employer, the wages 

15 of each miner, mechanic, salesperson, clerk, servant, and laborer for services rendered within 4 months 

16 next preceding the death of the employer, in the amount actually owed, are preferred debts under 

17 72-3-8074-+l-!el,J..lUfil and must be paid before other claims against the estate of the deceased person." 

18 

Section 18. Section 72-3-807, MCA, is amended to read: 19 

20 "72-3-807. Classification of claims as to priority of payment. (1) If the applicable assets of the 

21 estate are insufficient to pay all claims in full, the personal representative shall make payment in the 

22 following order: 

23 (a) costs and expenses of administration; 

24 (b) reasonable funeral expenses and reasonable and necessary medical and hospital expenses of 

25 the last illness of the decedent, including compensation of persons attending fiifft the decedent; 

26 (c) federal estate and Montana state estate and inheritance taxes; 

27 (d) debt for a current support obligation and past-due support for decedent's children pursuant to 

28 a support order as defined in 40-5-201; 

29 AAifil debts with preference under federal and Montana law; 

30 Mill other federal and Montana state taxes; 
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1 ffii.91 all other claims. 

2 12) ~ 8 preference~ may not be given in the payment of any claim over any other claim of 

3 the same class, and a claim due and payable~ may not be entitled to a preference over claims not due." 

4 

5 

6 

NEW SECTION. Section 19. Effective date. [This actl is effective on passage and approval. 

-END-
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for HB0168, as introduced 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act generally revising child support laws; clarifying that hearings by the department may 
be by teleconferencing methods; allowing service of certain notices by certified mail; 
revising administrative paternity processes; clarifying judicial review of a child support 
order; changing the definition of "support order" as it pertains to withholding; revising the 
definition of mistake of fact for income withholding hearing purposes; changing heal th 
insurance provisions relating to support; revising paternity presumptions; providing for 
priority of support of a decedent's children in probate of a decedent's estate. 

Assumptions: 
1. The Department of Public Health and Human Services anticipates some savings in travel 

and administrative costs due to the use of teleconferencing and serving certain notices 
by certified mail. However, without historical experience on how much more 
teleconferencing would be used, it is not possible to accurately estimate savings. 

2. Section 8, part (1) (d) is anticipated to slightly increase collections. Again, without 
experience regarding the level of additional recoveries, no estimate of increased 
revenues can be made. 

FISCAL IMPACT: 
Insignificant impact. 

/ 
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DATE 

Fiscal Note for HB0168, as introduced 



55th Legislature 

HOUSE BILL NO. 168 

INTRODUCED BY R. JOHNSON 

HB0168.02 
APPROVED BY CCM 
ON JUDICIAR"f 

2 

3 

4 

BY REQUEST OF THE DEPARTMENT OF PUBLIC HEAL TH AND HUMAN SERVICES 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING CHILD SUPPORT LAWS; CLARIFYING 

6 THAT HEARINGS BY THE DEPARTMENT MAY BE BY TELECONFERENCING METHODS; ALLOWING 

7 SERVICE OF CERTAIN NOTICES BY CERTIFIED MAIL; REVISING ADMINISTRATIVE PATERNITY 

8 PROCESSES; CLARIFYING JUDICIAL REVIEW OF A CHILD SUPPORT ORDER; CHANGING THE DEFINITION 

9 OF "SUPPORT ORDER" AS IT PERTAINS TO WITHHOLDING; REVISING THE DEFINITION OF MISTAKE OF 

10 FACT FOR INCOME WITHHOLDING HEARING PURPOSES; CHANGING HEAL TH INSURANCE PROVISIONS 

11 RELATING TO SUPPORT; REVISING PATERNITY PRESUMPTIONS; PROVIDING FOR PRIORITY OF SUPPORT 

12 OF A DECEDENT'S CHILDREN IN PROBATE OFA DECEDENT'S ESTATE; AMENDING SECTIONS 17-4-105, 

1 3 40-5-189, 40-5-201, 40-5-202, 40-5-225, 40-5-226, 40-5-231, 40-5-236, 40-5-253, 40-5-273, 40-5-403, 

14 40-5-412, 40-5-414, 40-5-703, 40-5-809, 40-5-824, 71-3-302, AND 72-3-807, MCA; AND PROVIDING 

15 AN IMMEDIATE EFFECTIVE DATE." 

16 

17 BE IT ENACTED BY THE LEGISLATURE OF THE ST ATE OF MONTANA: 

18 

19 Section 1. Section 17-4-105, MCA, is amended to read: 

20 "17-4-105. Authority to collect debt -- offsets. ( 1) Once a debt of an agency has been transferred 

21 to the department, the department may collect it. The department may contract with commercial collection 

22 agents for recovery of debts owed to agencies. 

23 12) The department shall, when appropriate, offset any amount due an agency from a person or 

24 entity against any amount, including refunds of taxes, owing the person or entity by an agency. The 

25 department may not exercise this right of offset until the debtor has first been notified by the department 

26 and been given an opportunity for a hearing. An offset may 'not be made against any amount paid out as 

27 child support collected by the department of public health and human services. The department shall deduct 

28 from the claim and draw warrants for the amounts offset in favor of the respective agencies to which the 

29 debt is due and for any balance in favor of the claimant. Whenever insufficient to offset all amounts due 

30 the agencies, the amount available must be applied first to debts owed by reason of the nonpayment of 
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child support and then in the manner determined appropriate by the department. 

2 (31 (a) The department of revenue retains the power to offset tax refunds due individuals against 

3 taxes owed the state. The department of revenue may not exercise this right of offset until the taxpayer 

4 has been notified by the department of revenue and been given the opportunity to request a review. 

5 (bl Within 30 days following mailing d notification, the taxpayer may request a review of the 

6 asserted liability. If a review is requested, the department of revenue shall conduct an informal review 

7 conference, which is not subject to the contested case procEJdures of the Montana Administrative Procedure 

8 Act. 

9 (c) Appeal from the decision of the department of revenue after the review conference may be 

1 0 taken to the state tax appeal board. 

11 (di A taxpayer is not entitled to a review conference for a tax offset if the tax liability has been the 

1 2 subject matter of any proceeding conducted for the purpose of determining its validity and a decision made 

1 3 as a result of that proceeding has become final. 

14 (4) (a) A debt owed to the department of public health and human services or being collected by 

1 5 the department of public health and human services on behalf of any person or agency may be offset by 

16 the department if the debt is being enforced or collected by the department of public health and human 

17 services under Title IV-D of the Social Security Act. 

18 (bl The debt need not be determined to be uncollectible as provided for in 17-4-104 before being 

1 9 transferred to the department for offset. The debt must have accrued through written contract, court 

20 judgment, or administrative order. 

21 le) Within 30 days following the notification provided for in subsection (2), the person owing a debt 

22 described in subsection (4)(a) may request a hearing. The request must be in writing and be mailed to the 

23 department. The person owing a debt is not entitled to a hearing if the amount of the debt has been the 

24 subject matter of any proceeding conducted for the purpose of determining the validity of the debt and a 

25 decision made as a result of that proceeding has become final. The hearing must initially be conducted by 

26 teleconferencing methods and is subject to the provisions of the Montana Administrative Procedure Act. 

27 At the request of a party and upon a showing that the party's case was substantially prejudiced by the lack 

28 of an in-person hearing, the department f!'iW SHALL, following a teleconferencing hearing, grant a de nova 

29 in-person hearing. The department of public health and human services shall adopt rules governing the 

30 hearing procedures. 
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(51 If the department determines that a person or entity has refused or neglected to file a claim 

2 within a reasonable time, the head of the state agency owing the amount shall file the claim on behalf of 

3 the person or entity. If the claim is approved by the department, the claim has the same force and effect 

4 as though filed by the person or entity. The amount due any person or entity from the state or any agency 

5 of the state is the net amount otherwise owing the person or entity after any offset, as provided in this 

6 section." 

7 

8 

9 

10 

1 1 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Section 2. Section 40-5-189, MCA, is amended to read: 

"40-5-189. Procedure to contest validity or enforcement of registered order. ( 11 A nonregistering 

party seeking to contest the validity or enforcement of a registered order in this state shall request a hearing 

within 20 days after the date of mailing or personal service of notice of the registration. A court hearing 

may be conducted by teleconferencing methods. A department hearing must initially be conducted by 

teleconferencing methods and is subject to the Montana Administrative Procedure Act. At the request of 

a party and upon a showing that the party's case was substantially prejudiced by the lack of an in-person 

hearing, the department may SHALL, following a teleconferencing hearing, grant a de novo in-person 

hearing. The nonregistering party may, pursuant to 40-5-190, seek to vacate the registration, to assert any 

defense to an allegation of noncompliance with the registered order, or to contest the remedies being 

sought or the amount of any alleged arrearages. 

(21 If the nonregistering party fails to contest the validity or enforcement of the registered order 

in a timely manner, the order is confirmed by operation of law. 

(3) If a nonregistering party requests a hearing to contest the validity or enforcement of the 

registered order, the registering tribunal shall schedule the matter for hearing and give notice to the parties 

by first-class mail of the date, time, and place of the hearing." 

Section 3. Section 40-5-201, MCA, is amended to read: 

"40-5-201. Definitions. As used in this part, the following definitions apply: 

27 (1) "Alleged father" means a person who is alleged to have engaged in sexual intercourse with a 

28 child's mother during a possible time of conception of the child or a person who is presumed to be a child's 

29 father under the provisions of 40-6-105. 

30 (21 (a) "Child" means any person under 18 years of age who is not otherwise emancipated, 
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self-supporting, married, or a member of the armed forces of the United States; any person under 19 years 

2 of age and still in high school; or any person who is mentally or physically incapacitated 1f the incapacity 

3 began prior to the person's 18th birthday and for whom: 

4 (i) support rights are assigned under 53-2-613; 

5 (ii) a public assistance payment has t,,~n made; 

6 (iii) the department is providing support enforcement services under 40-5-203; or 

7 (iv) the department has received a referral for interstate services from an agency of another state 

8 under the provisions of the Uniform Reciprocal Enforce,ment of Support Act (URESA) or the Uniform 

9 Interstate Family Support Act (UIFSA) or under Title IV-D of the Social Security Act. 

1 O (bl The term may not be construed to limit the ability of the department to enforce a support order 

11 according to its terms when the order provides for support to extend beyond the child's 18th birthday. 

12 (3) "Department" means the department of public health and human services. 

13 (4) "Director" means the director of the department of public health and human services or the 

14 director's authorized representative. 

15 (5) "Guidelines" means the child support guidelines adopted pursuant to 40-5-209. 

16 (6) "Hearings officer" or "hearing examiner" means the hearings officer appointed by the 

1 7 department for the purposes of this chapter. 

18 (7) "Need" means the necessary costs of food, clothing, shelter, and medical care for the support 

19 of a child or children. 

20 (8) "Obligee" means: 

21 (a) a person to whom a duty of support is owed and who is receiving support enforcement services 

22 under this part; or 

23 (b) a public agency of this or another state havin,~ the r"1ght to receive current or accrued support 

24 payments. 

25 (91 "Obligor" means a person, including an alleged father, who owes a duty of support. 

26 (101 "Parent" means the natural or adoptive parent of a child. 

27 (11 I "Paternity blood test" means a test that demonstrates through examination of genetic markers 

28 either that an alleged father ·1s not the natural father of a child or that there is a probability that an alleged 

29 father Is the natural father of a child. Paternity blood tests may include but are not limited to the human 

30 leukocyte antigen test and DNA probe technology. 
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112) "Public assistance" means any type of monetary or other assistance for a child, including 

2 medical and foster care benefits. The term includes payments to meet the needs of a relative with wnom 

3 the child is living, if assistance has been furnished with respect to the child by a state or county agency 

4 of this state or any other state. 

5 113) "Support debt" or "support obligation" means the amount created by; 

6 la) the failure to provide for the medical, health, and support needs of a child under the laws of 

7 this or any other state or under a support order; or 

8 (b) a support order for spousal maintenance if the judgment or order requiring payment of 

9 maintenance also contains a judgment or order requiring payment of child support for a child of whom the 

10 person awarded maintenance is the custodial parent. 

11 ( 14) "Support order" means an order, whether temporary or final, that: 

12 (a) provides for the payment of a specific amount of money, expressed in periodic increments or 

13 as a lump-sum amount, for the support of the child, including an amount expressed in dollars for medical 

14 and health needs, child care, education, recreation, clothing, transportation, and other related expenses and 

1 5 costs specific to the needs of the child; and 

16 lb) is issued by: 

17 (i) a district court of this state; 

18 (ii) a court of appropriate jurisdiction of another state, Indian tribe, or foreign country; 

19 (iii) an administrative agency pursuant to proceedings under this part; or 

20 (iv) an administrative agency of another state, Indian tribe, or foreign country with a hearing 

21 function and process similar to those of the department under this part. 

22 (15) "IV-D" means the provisions of Title IV-D of the Social Security Act and the regulations 

23 promulgated under the act." 

24 

Section 4. Section 40-5-202, MCA, is amended to read: 25 

26 "40-5-202. Department of public health and human services -- powers and duties regarding 

27 collection of support debt. ( 1 l The department may take action under the provisions of this chapter, the 

28 abandonment or nonsupport statutes, the Uniform Parentage Act established in Title 40, chapter 6, part 

29 1, and other appropriate state and federal statutes to provide IV-D services if the department: 

30 la) receives a referral on behalf of the child from an agency providing services to the child under 
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1 the provisions of Title 41, Title 52, or Title 53; 

2 (b) is providing services under 40-5-203; or 

3 (c) receives an interstate referral, whether under the Revised Uniform Reciprocal Enforcement of 

4 Support Act, the Uniform Interstate Family Support Act, or an interstate action by a Title IV-D agency of 

5 another state. 

6 (2) A verified statement, filed by the department, that it is providing services is prima facie 

7 evidence of its authority to act. Upon filing, the department may, on behalf of itself or on behalf of the 

8 obligee, obligor, or child, initiate, participate in, intervene in, or exercise any remedy available in a judicial 

9 or an administrative action on the same basis as any other party. 

10 (3) Whether acting on its own behalf or on behalf of the obligee, obligor, or child, the department 

11 and its attorneys serve the public interest in ensuring that children are supported by their parents, rather 

12 than maintained by public assistance. The department does not represent the interests of any individual 

13 person, and its attorneys represent only the department. An attorney-client relationship is not created 

14 between department attorneys and any person or entity other than the department. The obligee, obligor, 

15 and child may obtain the services of a private attorney to represent their interests. The existence or 

16 appearance of a private attorney as counsel of record for the obligee, obligor, or child does not affect the 

17 department's right to act or provide services under this chapter. This chapter does not require the 

18 department to provide a private attorney for, or to pay for a private attorney for, an obligee, obligor, or 

19 child. 

20 (4) The department has the power of attorney to act in the name of any obligee to endorse and 

21 cash any dra_fts, checks, money orders, or other negotiable instruments received by the department on 

22 behalf of a child. 

23 (5) (a) If the department is providing IV-D services, the department must be afforded notice and 

24 an opportunity to participate as an independent party in any proceeding relating to paternity, to termination 

25 of parental rights, or to the establishment, enforcement, or modification of a support obligation, whether 

26 initiated by the obligee, the obligor, or the child. 

27 (bl The notice must reasonably inform the department of the issues to be determined in the 

28 proceeding, the names of the parties and the child, and the identity and location of the tribunal in which 

29 the issues will be determined. The notice is for informational purposes only and is not intended as a 

30 substitute for procedures necessary under the Montana Rules of Civil Procedure to establish personal 
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Jurisdiction over the department. Whether or not the department is given notice, an agreement, judgment, 

2 decree, or order is void as to any interest of the department that is or may be affected by the agreement, 

3 judgment, decree, or order if the department was not joined as a party in the manner provided 1n the 

4 Montana Rules of Civil Procedure. 

5 (cl The notice must be personally served on the department. Within 20 days after service of the 

6 notice, the department may: 

7 (ii decline to enter the proceeding as a party, in which case the proceeding may continue without 

8 the department's participation; 

9 (iii inform the tribunal that a substantial interest of the department could be adversely affected by 

1 O the proceeding, in which case the proceeding may not continue without joining the department as a 

11 necessary party in the manner provided in the Montana Rules of Civil Procedure; or 

12 (iii) inform the tribunal that prior to the filing of the proceeding, the department initiated an 

13 administrative proceeding under this chapter in which the parties and some or all of the issues are the same 

14 as those in the proceeding before the tribunal. The tribunal shall then discontinue the proceeding as to the 

15 common issues until administrative remedies have been exhausted. 

16 (6) (a) A When the department is providing services, a recipient or former recipient of public 

17 assistance who assigned support rights under lia 2 61 a 42 U.S.C. 602(a)(26) or a collection agency acting 

18 on behalf of the recipient or former recipient may collect only that part of a delinquent support amount that 

19 accrued after termination of public assistance. The recipient, former recipient, or collection agency may not 

20 commence or maintain an action against or make an agreement with the obligor to recover an assigned 

21 delinquent support amount unless the department, in writing: 

22 Ii) releases or relinquishes its assigned interest; 

23 (ii) declares the support debt owed the department to be satisfied, in which case the balance of the 

24 delinquent amount is released; or 

25 (iii) consents to the action or agreement. 

26 (b) If a recipient, former recipient, or collection agency collects or receives value for any part of 

27 an assigned delinquent support amount and the department has not given its consent or released or 

28 relinquished its assigned interest, the recipient, former recipient, or collection agency shall make prompt 

29 and full restitution to the department. If prompt and full restitution is not made, the department may send 

30 a written demand to the recipient, former recipient, or collection agency, and if prompt and full restitution 
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is not made within 20 days of the date of the written demand, the recipient, former recipient, or collection 

2 agency is liable for damages equal to double the amount collected or value received. The amount of 

3 damages may be determined and assessed by the department under the contested case provisions of the 

4 Montana Administrative Procedure Act. The damages may be collected by the department by any method 

5 or remedy available for the enforcement of ct •d support owed by an obligor parent. 

6 (c) This subsection (6) does not limit the right of a person to recover money not assigned. If there 

7 are competing proceedings against an obligor for collection of delinquent support, the collection of support 

8 assigned to the department takes priority over the obligor's income and assets. 

9 (7) An applicant for or recipient of services may not act to the prejudice of the department's rights 

10 while the services are being provided. 

11 (8) Unless the department has consented to the agreement in writing, if public assistance is being 

12 or has been paid for a child, an agreement between an obligee and an obligor or a judgment, decree, or 

13 order adopting the agreement does not act to reduce or terminate any rights of the department to establish 

14 a support order or to recover a support debt from the obligor, even if the agreement, judgment, decree, or 

15 order purports to: 

16 (a) relieve or terminate the obligor's support duty; 

17 (bl waive, modify, compromise, or discharge the support debt; 

18 (c) prepay future support obligations or settle past, present, or future support obligations; or 

19 (d) permit the obligor to pay past, present, or future support obligations: 

20 (D with noncash contributions; 

21 Iii) by the payment of other debts or obligations, such as vehicle, rent, and mortgage payments; 

22 or 

23 (iii) by making contributions to a trust or other account or payments toward an asset if the 

24 contributed amounts are unavailable to the department. 

25 (9) The department may petition a court or an administrative agency for modification of any order 

26 on the same basis as a party to that action is entitled to do. 

27 110) The department is subrogated to the right of the child or obligee to maintain any civil action 

28 or execute any administrative remedy available under the laws of this or any other state to collect a support 

29 debt. This right of subrogation is in addition to and independent of the assignment under e:3 2 €i1 :3 42 

30 U.S.C. 602(a)(26) and the support debt created by 40-5-221. 
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( 111 If public assistance is being or has been paid, the department is subrogated to the debt created 

by a support order and any money judgment is considered to be in favor of the department. This 

subrogation is an addition to any assignment made under 63 2 613 42 U.S.C. 602(a)i26) and applies to 

the lesser of: 

(al the amount of public assistance paid; or 

(bl the amount due under the support order. 

( 121 The department may adopt and enforce the rules necessary to carry out the provisions of this 

part. 

( 13) While providing services under this chapter and in order to carry out the purposes mentioned 

in this chapter, the department, through its director or the director's authorized representatives, may: 

(a) administer oaths; 

(bl certify official acts and records; 

(c) issue investigative and hearing subpoenas; 

(d) order discovery before and after a hearing; 

(e) hold prehearing and settlement conferences; 

(fl compel the attendance of witnesses and the production of books, accounts, documents, and 

evidence; afle 

(g) conduct proceedings supplementary to and in aid of a writ of execution or warrant for distraint, 

including the examination of an obligor or other person in the manner provided for the taking of a deposition 

in a civil action; and 

(h) perfect service of investigative and hearing subpoenas by certified mail or in the manner 

prescribed for service of a summons in a civil action in accordance with the Montana Rules of Civil 

Procedure. 

( 14) In addition to any other requirement for service provided by the Montana Rules of Civil 

Procedure, if a person is required to give notice to, serve, or provide a written response to the department 

under this chapter, the notice, service, or response must be made to the department's child support 

enforcement division. 

(15) The department may collect any funds received under this chapter, and wrongfully retained, 

by the obligor through any remedy available for collection of child support." 
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Section 5. Section 40-5-225, MCA, is amended to read: 

2 "40-5-225. Notice of financial responsibility -- temporary and final support obligations --

3 administrative procedure. 111 la) In the absence of a support order, the department may serve an obligor 

4 with a notice of financial responsibility alleging a child's need for support and the amount of the need and 

5 requiring the obligor to appear and show caus.1 at a hearing held by the department why the obligor should 

6 not be finally ordered to pay the amount alleged in the notice. 

7 (bl The notice must state: 

8 (i) the names of the obligee and child; 

9 (iii the amount of current and future support to be paid each month for the child; 

1 0 (iii) that if the obligor does not file a written answer within 20 days from the date of service or 

11 refusal of service, the amount in the notice must be finally ordered; 

12 liv) that the obligor is entitled to a fair hearing under 40-5-226. 

13 I 2) If, prior to the service of the notice under this section, the department has information 

14 concerning the obligor's financial condition, the department's allegation of the obligor's monthly support 

15 responsibility must be based on the scale of suggested minimum contributions under 40-5-214. If such 

16 information is unknown to the department, the allegations of the obligor's monthly support responsibility 

17 must be based on the greater of: 

18 (a) the amount of public assistance payable under Title 53, chapter 4; or 

19 (bl the alleged need. 

20 (31 If the obligor objects to the notice, the obligor shall file a written answer with the department 

21 within 20 days from the date of service or refusal of service. If the department receives a timely answer, 

22 it shall conduct a fair hearing under 40-5-226. If the department does not receive a timely answer, it shall 

23 order the obligor to pay the amount stated in the notice. 

24 14) (a) If a support act'1on is pending in district court and a temporary or permanent support 

25 obligation has not been ordered, the department may issue to the obligor a notice of temporary support 

26 obligation. 

27 (bl The notice must contain: 

28 (ii the names of the child and the person or agency having the custodial care of the child; 

29 (iii an amount for temporary monthly support determined as provided in subsection (2); 

30 (iii) a statement that the obligor may request a hearing at which the obligor may show that a 
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different support amount is appropriate or that establishment of a support obligation is inappropriate under 

2 the circumstances. The hearing must be conducted in accordance with the procedures of 40-5-226. 

3 (iv) a statement that a hearing must be requested in writing within 1 0 days of receipt of the notice 

4 or the order for a temporary support order will be entered in the amount stated in the notice; and 

5 (v) a statement that the temporary support order will terminate upon the entry of a district court 

6 support order. If the district court order is retroactive, any amount paid for a particular period under the 

7 temporary support order must be credited against the amounts due under the district court order for the 

8 same period, but excess amounts may not be refunded. If the district court determines that a periodic 

9 support obligation is not proper, any amount paid under the temporary support order must be refunded to 

10 the obligor. 

11 (5) (a) If a temporary support order is entered or if proceedings are commenced under this section 

12 for a married obligor, the department shall vacate any support order or dismiss any proceeding under this 

13 part if it finds that the parties to the marriage have: 

14 (i) reconciled without the marriage having been dissolved; 

15 (ii) made joint application to the department to vacate the order or dismiss the proceeding; and 

16 (iii) provided proof that the marriage has been resumed. 

17 lb) The department may not vacate a support order or dismiss a proceeding under this subsection 

18 (5) if it determines that the rights of a third person or the child are affected. The department may issue a 

19 new notice under this section if the parties subsequently separate. 

20 (6) Aw;-8. notice of financial responsibility and the notice of temporary support obligation mH-St may 

21 be served either by certified mail or in the same manner prescribed for the service of a summons in civil 

22 action in accordance with the Montana Rules of Civil Procedure." 

23 

24 Section 6. Section 40-5-226, MCA, is amended to read: 

25 "40-5-226. Administrative hearing -- nature -- place -- time -- determinations -- failure to appear 

26 -- entry of final decision and order. (1) The administrative hearing is defined as a "contested case". 

27 (2) If a hearing is requested, it must ee sei'leEll:lleEI witi'lin 20 Ela>y<s. Ti'le i'learing Ffll:lSt initially be 

28 conducted by teleconferencing methods and is subiect to the Montana Administrative Procedure Act. At 

29 the request of a party and upon a showing that the party's case was substantially prejudiced by the lack 

30 of an in-person hearing. the hearings officer ffl:6¥ SHALL. following a teleconferencing hearing. grant a de 
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novo in-person hearing. 

2 (3) The hearings officer shall determine the liability and responsibility, if any, of the obligor under 

3 the notice and shall enter a final decision and order in accordance with the determination. The order may 

4 award support from the date of: 

5 (a) the child's birth if paternity was established under 40-5-231 through 40-5-238 or under Title 

6 40, chapter 6, part 1, subject to the limitation in 40-6-108(3)(b); 

7 (b) the parties' separation if support is initially established under 40-5-225; or 

8 (c) notice to the parties of a support modification request under 40-5-273. 

9 (4) If the obligor fails to appear at the hearing or fails to timely request a hearing, the hearings 

1 O officer, upon a showing of valid service, shall enter a decision and order declaring the amount stated in the 

11 notice to be final. 

12 (51 In a hearing to determine financial responsibility, whether temporary or final, and in any 

13 proceeding to modify support under 40-5-273, the monthly support responsibility must be determined in 

14 accordance with the evidence presented and with reference to the uniform child support guidelines adopted 

15 by the department under 40-5-209. The hearings officer is not limited to the amounts stated in the notice. 

16 The guidelines must be used in all cases, including cases in which the order is entered upon the default of 

17 a party and those in which the order is entered upon the parties' consent. A verified representation of a 

18 defaulting parent's income, based on the best information available, may be used when a parent fails to 

19 provide financial information for use in applying the guidelines. The amount determined under the guidelines 

20 is presumed to be an adequate and reasonable support award, unless the hearings officer finds by clear and 

21 convincing evidence that the application of the guidelines is unjust to the child or to any of the parties or 

22 is inappropriate in a particular case. If the hearings officer finds that the guideline amount is unjust or 

23 inappropriate in a particular case, the hearings officer shall state the reasons for finding that the application 

24 of the guidelines is unjust to the child or a party or is inappropriate in that particular case. Similar findings 

25 must also be made in a case in which the parties have agreed to a support amount that varies from the 

26 guideline amount. The hearings officer may vary the application of the guidelines to limit the obligor's 

27 liability for past support to the proportion of expenses already incurred that the hearings officer considers 

28 just. Findings that rebut and vary the guideline amount must include a statement of the amount of support 

29 that would have ordinarily been ordered under the guidelines. 

30 (61 WithiR 20 days of the heariRg, the THE hearings officer shall enter a final decision and order. 
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The determination of the hearings officer constitutes a final agency decision, subject to Judicial review under 

2 40-5-253 and the provisions of the Montana Administrative Procedure Act. 

3 (7) A support order entered under this part must contain a statement that the order Is subject to 

4 review and modification by the department upon the request of the department or a party under 40-5-271 

5 through 40-5-273 when the department is providing services under IV-D for the enforcement of the order. 

6 (8) A support debt determined pursuant to this section is subject to collection action without 

7 further necessity of action by the hearings officer. 

8 (9) A support debt or a support responsibility determined under this part by reason of the obliger's 

9 failure to request a hearing under this part or failure to appear at a scheduled hearing may be vacated, upon 

1 0 the motion of an obligor, by the hearings officer within the time provided and upon a showing of any of 

11 the grounds enumerated in the Montana Rules of Civil Procedure. 

12 ( 10) Unless the hearings officer makes a written exception under 40-5-31 5 or 40-5-411 and the 

13 exception is included in the support order, each order establishing a child support obligation, whether 

14 temporary or final, and each modification of an existing child support order under this part is enforceable 

15 by immediate or delinquency income withholding, or both, under Title 40, chapter 5, part 4. A support order 

16 that omits that provision or that provides for a payment arrangement inconsistent with this section is 

17 nevertheless subject to withholding for the payment of support without need for an amendment of the 

18 support order or for any further action by the hearings officer. 

19 111) For the purposes of income withholding provided for in subsection ( 10), whenever the 

20 department establishes or modifies a child support obligation, the department's order must include a 

21 provision requiring the obliger, for as long as the department is providing support enforcement services, 

22 to keep the department informed of the name and address of the obligor's current employer, whether the 

23 obligor has access to health insurance through an employer or other group, and, if so, the health insurance 

24 policy information. 

25 ( 12) The hearings officer may: 

26 (al compel obedience to the hearings officer's orders, judgments, and process and to any orders 

27 issued by the department, including income-withholding orders issued pursuant to 40-5-415; 

28 (bl compel the attendance of witnesses at administrative hearings; 

29 (cl compel obedience of subpoenas for paternity blood tests; 

30 (dl compel the production of accounts, books, documents, and other evidence; and 
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(e) punish for civil contempt. Contempt authority does not prevent the department from proceeding 

2 in accordance with the provisions of 2-4-104. 

3 ( 13) A contempt occurs whenever: 

4 (a) a person acts in disobedience of any lawful order, judgment, or process of the hearings officer 

5 or of the department; 

6 lb) a person compelled by subpoena to appear and testify at an administrative hearing or to appear 

7 for genetic paternity tests fails to do so; 

8 (cl a person compelled by subpoena duces tecum to produce evidence at an administrative hearing 

9 fails to do so; 

1 0 (d) an obligor or obligee subject to a discovery order issued by the hearings officer fails to comply 

11 with discovery requests; or 

12 (e) a payor under an order to withhold issued pursuant to 40-5-415 fails to comply with the 

13 provisions of the order. In the case of a payor under an income-withholding order, a separate contempt 

14 occurs each time that income is required to be withheld and paid to the department and the payor fails to 

15 take the required action. 

16 114) An affidavit of the facts constituting a contempt must be submitted to the hearings officer, 

17 who shall review it to determine whether there is cause to believe that a contempt has been committed. 

18 If cause is found, the hearings officer shall issue a citation requiring the alleged contemnor to appear and 

19 show cause why the alleged contemnor should not be determined to be in contempt and required to pay 

20 a penalty of not more than $ 500 for each count of contempt. The citation, along with a copy of the 

21 affidavit, must be served upon the alleged contemnor either by personal service or by certified mail. All 

22 other interested persons may be served a copy of the citation by first-class mail. 

23 I 151 At the time and date set for hearing, the hearings officer shall proceed to hear witnesses and 

24 take evidence regarding the alleged contempt and any defenses to the contempt. If the alleged contemnor 

25 fails to appear for the hearing, the hearing may proceed in the alleged contemnor's absence. If the hearings 

26 officer finds the alleged contemnor in contempt, the hearings officer may impose a penalty of not more than 

27 $500 for each count found. The hearings officer's decision constitutes a final agency decision, subject to 

28 judicial review under 40-5-253 and subject to the provisions of Title 2, chapter 4. 

29 I 16) An amount imposed as a penalty may be collected by any remedy available to the department 

30 for the enforcement of child support obligations, including warrant for distraint pursuant to 40-5-24 7, 
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income withholding pursuant to Title 40, chapter 5, part 4, and state debt offset, pursuant to Title 17, 

2 chapter 4, part 1. The department may retain any penalties collected under this section to offset the costs 

3 of administrative hearings conducted under this chapter. 

4 117) The penalties charged and collected under this section must be paid into the state treasury to 

5 the credit of the child support enforcement division special revenue fund and must be accompanied by a 

6 detailed statement of the amounts collected." 

7 

8 Section 7. Section 40-5-231, MCA, is amended to read: 

9 "40-5-231. Jurisdiction and venue. ( 1) For purposes of an administrative action brought under this 

10 part, personal jurisdiction is established in the department over any individual or the individual's guardian 

11 or conservator if: 

1 2 (a) the individual is personally or by certified mail served with notice within this state; 

13 lb) the individual submits to the jurisdiction of this state by consent, by entering a general 

14 appearance, or by filing a responsive document that has the effect of waiving any contest to personal 

15 jurisdiction; 

16 le) the individual resided with the child in this state; 

17 (d) the individual resided in this state and provided prenatal expenses or support for the child; 

18 le) the child resides in this state as a result of the acts or directives of the individual; 

19 (fl the individual engaged in sexual intercourse in this state and the child may have been conceived 

20 by the act of intercourse; or 

21 lg) there is any other basis consistent with the constitutions of this state and the United States 

22 for the exercise of personal jurisdiction. 

23 12) Personal jurisdiction over the individuals described in subsection I1 l may be acquired by 

24 personal service or by service of notice by certified mail. 

25 13) If the child or either parent resides in this state, a hearing under this part may be held in the 

26 county where: 

27 (al the child resides; 

28 (bl either parent resides; or 

29 (cl the department or any of its regional offices is located." 

30 
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Section 8. Section 40-5-236, MCA, is amended to read: 

"40-5-236. Referral of paternity issue to district court -- record -- parties -- exclusion of other 

matters -- fees. (1) If the scientific evidence resulting from a paternity blood test does not exclude the 

alleged father and the alleged father continues to deny paternity, the alleged father shall file a written 

objection with the department within 20 days after service of the paternity blood test results specifically 

requesting referral of the paternity issue to the district court. Upon receipt of the written objection. the 

department shall refer the matter to the district court for a determination based on the contents of the 

administrative hearing record and any further evidence that may be produced at trial. Except as otherwise 

provided in 40-5-231 through 40-5-237, proceedings in the district court must be conducted pursuant to 

Title 40, chapter 6. part 1 . 

(2) The administrative record must include: 

(a) a copy of the notice of paternity determination and the return of service of the notice; 

(b) the alleged father's written denial of paternity, if any; 

(c) the transcript of the administrative hearing; 

(d) the paternity blood test results and any report of an expert based on the results; and 

(e) any other relevant information. 

(3) Upon filing of the record with the district court, the court acquires jurisdiction over the parties 

as if they had been served with a summons and complaint,. The department shall serve written notice upon 

the alleged father, as provided in 40-5-231 (2), that the issue of paternity has been referred to the district 

court for determination. 

14) l_n a proceeding in the district court, the department shall appear on the issue of paternity only. 

The court may not appoint a guardian ad litem for the child unless the court in its discretion determines that 

an appointment is necessary and in the best interest of the child. Neither the mother nor the child is a 

necessary party, but either may testify as a witness. 

(5) No other matter may be joined with an action to determine the existence or nonexistence of 

the parent and child relationship under this section. The parties shall institute an independent action to 

address other issues, including visitation and custody. 

(6) Except as provided in 25-10-711, the department is not liable for attorney fees, including fees 

for attorneys appointed under 40-6-119, or fees of a guardian ad I item appointed under 40-6-110." 
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Section 9. Section 40-5-253, MCA, is amended to read: 

"40-5-253. Administrative findings and order -- administrative remedies -- judicial review. ( 1} It 

is the intent of this part that administrative findings and orders be subject to judicial review, but 

administrative remedies must be exhausted prior to judicial review. The administrative procedures described 

in this part are subject to review in the appropriate district court. Sti€fl Except as provided in subsections 

(31 through (5), the review must be conducted pursuant to the Montana Administrative Procedure Act. 

Upon a showing by the department that administrative remedies have not been exhausted, the district court 

shall refuse review until s-t::te1, the remedies are exhausted. 

(2) NetAiA§ in tAis This part may not be construed tb abridge or in any way affect the obligor's 

right to counsel during any and all judicial or administrative proceedings pursuant to this part. 

(3) A petition for judicial review is an original action and may not be filed under a preexisting cause 

number or joined with any other action. 

(4) A summons must be issued and served under Rule 4, Montana Rules of Civil Procedure, upon 

the department and each party along with the petition for judicial review. The district court does not obtain 

jurisdiction unless the petition for judicial review is served on all parties within 30 days after the petition 

is filed with the district court. 

(5) The district court shall set a briefing schedule for a petition for judicial review. A reference in 

a brief to the administrative record must be to a particular part of the record, suitably designated, and to 

specific pages of that part of the record. Intelligible abbreviations may be used. A reference to an exhibit 

must be to the pages of the transcript on which the exhibit is identified, offered in evidence, and received 

or rejected. After briefs have been filed, and upon motion of a party. the district court may order oral 

argument." 

Section 10. Section 40-5-273, MCA, is amended to read: 

"40-5-273. Administrative review of child support orders -- modifying orders. ( 1) A review 

application setting forth facts meeting any of the criteria for review of a child support order established in 

40-5-272 must be scheduled for an administrative Rearing, anel a Aearin§s effieer fRUSt ee a1313einteel ey tl:le 

Ele13artfRent review. Unless the Aearings eHioer department determines under rules of the department that 

an in-person Aoarin§ review is necessary, the Roaring review must be conducted by tolo131:lono oonferenee 

teleconferencing methods. TAe oreler sol:leelulin§ tAo l:learin§ A notice that an administrative review will be 
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conducted must be served on the obligor and the obligee at least eO !Jays 13efere tho 2 hearing. The ereer 

2 notice must include the following information as an exception to 2-4-601: 

3 (al tho EJate anEJ tirne fer the hearing anEJ, if appro13riato, the plaee fer the hearing; 

4 +13+@1 a statement of the purpose, objectives, and possible consequences of the review; 

5 Mill a statement of the right of the obligor and the obligee to request the hearings officer 

6 department to issue subpoenas compelling the appearance of witnesses and the production of documents 

7 for tfl& 2 hearing; and 

8 AA1£l a requirement that the obligor and the obligee provide the hearin!JS effieer department with 

9 telephone numbers at which they and their witnesses may be contacted for the hearing review. 

1 O (2) The hearings effieer department may issue an order commanding the obligor or the obliges, or 

11 both, to produce financial information. The order must be personally served with the orEJer sohe!Jtlling the 

12 hearing notice that a review will be conducted. The hearings effieer department may also issue subpoenas 

13 ordering the aepaHrnent er ether parties to produce information in their possession about the obligor and 

14 the obligee that may be reasonably necessary for application of the guidelines. Any information so obtained 

15 by the hearings effieer department must be provided to the aepartrnent ans ether parties 13rier ta the before 

16 !1 hearing. 

17 (3) The requested modification of the order must be determined on the evidence submitted to the 

18 hearings effieor department under the following conditions: 

19 (al If an applicant other than the department fails to provide a telephone number for the Aearin!J 

20 review or fails to be at the number provided when telephoned for the hearing review, the failure is may be 

21 considered a withdrawal of the application. 

22 lb) If a party other than the applicant fails to provide a telephone number for the hearing review 

23 or fails to be at the number provided when telephoned for the hearing review, the failure is considered to 

24 mean that the party does not oppose the modification. 

25 (cl If the department is the applicant and if either the obligor or the obligee, or both, fails to provide 

26 a telephone number for the hearin!J review or fails to be at the number provided when telephoned for the 

27 hearin11 review, the failure is-may be considered an admission that the party or parties do not oppose the 

28 modification. 

29 (4) ® An order entered under the circumstances described in subsection (3)(a), (3)(b), or (3)(c) 

30 becomes final within .W 30 days of issuance unless a party provides the hearings officer an affidavit 
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showing good cause for failure to provide a telephone number or failure to be available for the heariAg when 

2 telephoned. 

3 (B) A PROPOSED MODIFICATION CONSENT ORDER OR NOTICE OF PROPOSED MODIFICATION 

4 BECOMES FINAL 30 DAYS AFTER ISSUANCE UNLESS DURING THAT PERIOD A PARTY FILES WITH THE 

5 DEPARTMENT A WRITTEN REQUEST FOR FURTHER ADMINISTRATIVE PROCEEDINGS. 

6 iCl THE DEPARTMENT SHALL GRANT A MODIFICATION HEARING IF IT RECEIVES A TIMELY 

7 WRITTEN REQUEST BY A PARTY AGGRIEVED BY THE DEPARTMENT'S DETERMINATION. THE HEARING 

8 IS SUBJECT TO THE PROVISIONS OF THIS SECTION RELATING TO A REVIEW. THE DEPARTMENT MAY 

9 ADOPT RULES REGULATING THE FAIR AND EFFICIENT CONDUCT OF THE HEARING. UNLESS THE 

10 DEPARTMENT DETERMINES UNDER DEPARTMENT RULES THAT AN IN-PERSON HEARING IS 

11 NECESSARY, THE HEARING MUST BE CONDUCTED BY TELECONFERENCING METHODS. 

12 15) A provision of law may not be construed to mean that an obligor or an obligee is a client of the 

13 department, and the department is not considered a party to the action. 

14 16) (a) In addition to the powers and duties provided by other law, the tatoariAgs effieer department 

15 shall, to ensure the equitable determination of a support obligation, during a review heariAg: 

16 Ii) question witnesses in a nonadversarial manner to elicit full disclosure of all pertinent facts; 

17 (ii) introduce evidence on behalf of the parties; 

18 (iii) apply the guidelines to the facts elicited from tho hoariAg review; and 

19 (iv) inquire as to any circumstances that may require variance from the guidelines. 

20 (bl If a party is represented by legal counsel, the heariAgs offieer department may allow the counsel 

21 to present that party's case. 

22 (7) Tho heariAgs effioor department shall determine a support obligation in accordance with the 

23 guidelines and shall issue a modifying order. A stipulation by the parties in a proceeding under this section 

24 may not be contested before entry of the final department order. If the hoariAgs effieer department 

25 determines that the difference between the existing support order and the amount determined under the 

26 guidelines is negligible under rules issued by the department, the modifying order may not change the 

27 amount of the support obligation. Even though the review may indicate that a modification of the support 

28 obligation is appropriate, the department may not modify the support order if the heariAgs effieer 

29 department determines, after the review heariAg, that to do so would not be in the best interests of the 

30 child under the rules issued by the department. An increase in child support is presumed to be in the best 
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interests of the child unless, after a review hearing, either the obligor or the obligee demonstrates it would 

2 not be in the best interests of the child. The modifying order ffitlst may prospectively modify the underlying 

3 support order from the date of service of tho orser sehesuling the hearing a notice that an administrative 

4 review will be conducted under this section. 

5 (8) The hearings eUieer sl'lall make a written setermiRatien whether l'lealth iRsuranee is availasle 

6 te the shils ef the esliger threugh the eeliger's emple.,.ment er ether group insurance. If the hearings effiser 

7 setormines healtl'I insurnnee is a¥ailable to tl'lo ehils el the eeliger, tl'le l'loarings offieer shall issue a 

8 mesifying erser that re11uires tl'le eeligor te oeMin ans l(eep health insuraneo for the ohils. If the hearings 

9 effioer setermines that l'lealth insuranso is not a>,<ailaelo to the shils of tho oeligor, !'le shall issue a mosifying 

10 orser eontaining the netiees pro¥ises in suesoetion (9). An orsor to pro•1ise health insuraneo is presumes 

11 to ee in the eest interests of tho e"1ils unless, after a re,•iov,· "1earin!J, eitl'ler the oeli!Jor or the oeli!Jee 

12 semonstrates it weuls net ee in tho eest interests of the ohils. The department shall consider whether or 

13 not health insurance for the child is available and shall include an appropriate requirement for the provision 

14 of the child's health insurance needs in a modifying order in accordance with part 8 of this chapter. 

15 (9) In addition to complying with other requirements of law, the modifying order must include the 

16 following notices and warnings: 

17 (a) that the obliger shall keep the department informed of the name and address of his the obliger's 

18 current employer and information on health insurance available to the obliger through the obligor's 

19 employment or other group insurance; and 

20 le) tl'lat the osli!Jor shall obMin ane l(eep hoaltl'I insurance for the ehils of the eelii;ior whenever it 

21 is availaele throu!JA the eelii;ier' s employrnent er ether group insuranee; ans 

22 fel-llil. that the modifying order is subject to future administrative review and modification by the 

23 department upon the request of the department or a party under 40-5-271 through 40-5-273 when the 

24 department is providing services under IV-0. 

25 ( 10) Gffiefs An order entered under this section are by the department is a final agency sceisions 

26 decision, subject to judicial review pursuant to the Montana Administrative Procedure Act, except as 

27 provided in 40-5-253. /\II orsors An order entered under this section must notify the parties that the order 

28 is subject to judicial review under Title 2, chapter 4, part 7. A final order entered under a stipulation of 

29 parties waives the stipulating parties' right to judicial review. 

30 ( 11) The parties to the support order and the department when it is providing services under IV-0 

. lepislative 
\~eniices 
'\!!jvision 

- 20 - HB 168 



55th Legislature HB0168.02 

may enforce the support order or modify that order independently, as provided in 40-4-208 and 

2 53-2-613(4)(d)." 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 11. Section 40-5-403, MCA, is amended to read: 

"40-5-403. Definitions. As used in this part, the following definitions apply: 

( 1) "Alternative arrangement" means a written agreement signed by the obligor and obligee, and 

signed by the department in the case of an assignment of rights under 53-2-613, that has been approved 

and entered in the record of the court or administrative authority issuing or modifying the support order. 

(2) "Department" means the department of public health and human services provided for in 

2-15-2201. 

(3) "Income" means any form of periodic payment to a person, including earnings and wages. 

However, income does not include: 

(a) any amount required by law to be withheld, other than creditor claims, including federal, state, 

and local taxes and social security; and 

(b) any amounts exempted from judgment, execution, or attachment by federal or state law. 

(4) "Obligee" means either a person to whom a duty of support is owed or a public agency of this 

or another state to which a person has assigned the right to receive current and accrued support payments. 

(5) "Obligor" means a person who owes a duty to make payments under a support order. 

(6) "Payor" means any payor of income to an obligor on a periodic basis and includes any person, 

firm, corporation, association, employer, trustee, political subdivision, state agency, or any agent thereof, 

who is subject to the jurisdiction of the courts of this state under Rule 4B of the Montana Rules of Civil 

Procedure. 

(7) "Support order" FROaAs aA oraor of tlclo aistriot o.ourt of tlclo state of Montana, an oraor of a 

oourt of a1313ro13riato jurisaiotion of aAotlclor state, aA aaA=tinistrativo oraor ostaelislcloa 13ursuant to 

13reoooaiAgs unaer 13art 2 of tlclis olcla13tor, or an oraor ostablislclea by aaFRinistrativo lcloariAg 13roeoss of aA 

agoAey of anotlclor stat□ witlcl funetions siFRilar to tlcloso of tlclo· 0013artFRont sot fortlcl in 13art 2 of tlclis slcla13tor, 

tlclat 13roviaos a sot ans aotorFRiAable aFReunt for toFR13orary or final 13orioais 13ayFRent of fuAas fer tlcle 

su1313ort of a elclila. Su1313ort oraor furtlclor ineluaes tlcle following: 

(a) an oraer for reiFRbursoFRont of 13uelia assistaAoe A=tono•y 13aia b•r a 13uelis agensy for tlcle eonefit 

of a FRiAOF eAila; 
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2 

3 

4 

5 

6 

7 

(b) an oreler fer maintenaneo to be 13aiel to a former s1301,so when the former Sf)o1,se is the e1,stoelial 

13arent ef a ehilel fer whem ehilel s1,1313ort is awareleel 1,melor the same orelor; anel 

(e) an ereler reet1,iring f)ayment ef interest eli;e ,rn i;nf)aiel ji;elgments fer ehilel si;1313ert has the 

meaning provided in 40-5-201." 

Section 12. Section 40-5-412, MCA, is amended to read: 

"40-5-412. Delinquency income withholding. ( 1) In the case of support orders not subject to 

8 immediate income withholding under 40-5A 11, including cases in which the court or administrative 

9 authority has made a finding of good cause or determines that an alternative arrangement exists, the 

1 O income of the obligor is subject to withholding under this part beginning on the date on which the obligor 

11 is found to owe unpaid support under the support order in an amount equal to or in excess of 1 month's 

12 support payment. Intervening agreements or orders establishing a schedule for payment of delinquent 

13 support do not prevent income withholding under this part. 

14 ( 2) Notwithstanding the provisions of subsection ( 1), income withholding must be initiated, without 

1 5 regard to whether there is an arrearage, on the earlier of: 

16 la) the date the obligor requests that withholding begin; or 

17 lb) at the request of the obligee if the obligor is found, after an opportunity for hearing under 

18 40-5-414, to be delinquent under the terms of an alternative arrangement for the payment of support. 

19 (3) To accomplish the purpose of subsection ( 1 ), the department shall monitor all support payments 

20 not otherwise subject to immediate withholding. To facilitate monitoring, the department by written notice 

21 to the obliger may direct an obligor who does not owe unpaid child support equal to or in excess of 1 

22 month's support payment to pay all support through the department, notwithstanding a court order 

23 directing payments to be made to the obligee or clerk of court. 

24 14) The only basis for contesting withholding under this section is a mistake of fact, which does 

25 not include a mistake of fact relating to establishment of custody and visitation but includes a mistake: 

26 (a) concerning the obligor's identity; 

27 (bl concerning the existence of the support obligation; 

28 (c) concerning the amount of support to be paid; 

29 (di in the determination that the delinquent support amounts owed are equal to or greater than 1 

30 month's support payment; 
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(e) in computation of delinquent support amounts owed; or 

(fl in the allegation that the obligor is in default of an alternative agreement." 

Section 13. Section 40-5A 14, MCA, is amended to read: 

2 

3 

4 

5 "40-5-414. Hearing. ( 1 l To contest the withholding of income initiated under 40-5-412 because 

6 of a delinquency or the modification of an existing order to withhold, an obligor may within 10 days of 

7 being served with notice of intent to withhold income under 40-5-413 file with the department a written 

8 request for an administrative hearing to be held pursuant to the contested case provisions of Title 2, 

9 chapter 4, part 6. 

1 O (2) Venue for the administrative hearing may be in the county where the obligor resides if the 

11 obligor resides in this state, the county in which the payor or the payor's agent is located, or the county 

12 in which the department or any of its regional offices is located. 

13 (3) The aelffiiRiGHati•,e hearing must initially be held by teleconferencing methods ctRlaso tl=la aeli§er 

14 OF tl=le ele13artffiBRt 8lEl3Fesslv FBE!clBStS aR iR l3BFSBR l=leariR@ eefere tl=le l=leariR!IS BlEBffiiRBF and is subiect to 

15 the Montana Administrative Procedure Act. At the request of a party and upon a showing that the party's 

16 case was substantially prejudiced by the lack of an in-person hearing, the hearings officer may SHALL, 

17 following a teleconferencing hearing, grant a de nova in-person hearing. 

18 (4) If the obligor requests a hearing within the 10-day period: 

19 (al the initiation of delinquency income withholding by the department and the modification of an 

20 existing withholding order must be stayed until conclusion of the hearing or the date of the hearing if the 

21 obligor fails to appear at the scheduled hearing. However, in a proceeding to initiate income withholding, 

22 if the obligor is only contesting an arrearage amount and is not contesting withholding for current support, 

23 income withholding for current support is not stayed. In a proceeding to modify an existing order, income 

24 withholding under the existing order to withhold is not stayed. 

25 (bl the department shall, within 45 days of the service of the notice of intent to withhold income, 

26 inform the obligor of the hearing results concerning whether income withholding will take place. 

27 (5) The department shall issue an order to withhold income or a modified order to withhold in 

28 accordance with 40-5-41 5 if: 

29 (a) the obligor fails to file a written request for hearing with the department within the specified 

30 10-day period; 
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(b) the obligor fails to appear at a scheduled hearing; 

2 (c) the hearings examiner determines from the evidence that the obligor owes unpaid support equal 

3 to or in excess of 1 month's support obligation and the amount of arrearages owing is determined and 

4 adjudged to be a fixed and certain sum; 

5 (d) there is an existing order to withhold and if the hearings examiner determines from the evidence 

6 that the obligor owes new or additional amounts in arrears; or 

7 (e) in cases in which income withholding is being initiated at the request of an obligee without 

8 regard to whether there is an arrearage, the hearings examiner determines from the evidence that the 

9 obligor did not meet the terms of the alternative arrangement. 

1 0 (6) For purposes of the hearing process, arrear ages of support must be computed on the basis of 

11 the amount owed and unpaid on the date on which the obliger was served with the notice of intent to 

12 withhold income. When the department is enforcing a current support obligation, payment of the arrearage 

13 after service of the notice is not a basis for not initiating income withholding. 

14 (7) In a case initiated because an arrearage has accrued or because additional income is being 

15 withheld to satisfy additional arrearages, the obligor, within 45 days of service of the notice of intent to 

16 withhold income, must be informed of the hearing decision on whether income withholding will take place. 

17 (8) If the obligor fails to request a hearing within 10 days or fails to appear at a scheduled hearing 

18 or if the hearings examiner determines that the obliger owes a comb'1nation of unpaid support equal to or 

19 in excess of 1 month's support obligation or determines that a modification of an existing order is proper, 

20 the department shall proceed with the intended action in accordance with 40-5-415." 

Section 14. Section 40-5-703, MCA, is amended to read: 

21 

22 

23 "40-5-703. Hearing -- order suspending license. ( 1) To show cause why suspension of a license 

24 would not be appropriate, the obliger shall request a hearing from the support enforcement entity that 

25 issued the notice of intent to suspend the license. The request must be made within 60 days of the date 

26 of service of the notice. 

27 (2) Upon receipt of a request for hearing from an obligor, the support enforcement entity shall 

28 schedule a hearing for the purpose of determining if suspension of the obligor's license is appropriate. 6 

29 court hearing may be conducted by teleconferencing methods. A department hearing must initially be 

30 conducted by teleconferencing methods and is subject to the Montana Administrative Procedure Act. At 
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the request of a party and upon a showing that the party's case was substantially prejudiced by the lack 

2 of an in-person hearing. the department ffla¥ SHALL, following a teleconferencing hearing, grant a de novo 

3 in-person hearing. The support enforcement entity shall stay suspension of the license pending the outcome 

4 of the hearing. 

5 (3) The only issues that may be determined in a hearing under this section are the amount of the 

6 support debt or support obligation, if any, whether or not a delinquency exists, and whether or not the 

7 obligor has entered into a payment plan. 

8 (4) If an obligor fails to respond to a notice of intent to suspend a license, fails to timely request 

9 a hearing, or fails to appear at a regularly scheduled hearing, the obligor's defenses, objections, or request 

10 for a payment plan must be considered to be without merit and the support enforcement entity shall enter 

11 a final decision and order accordingly. 

12 (5) If the support enforcement entity determines that the obligor owes a delinquency and that the 

13 obligor has not entered into a payment plan, the support enforcement entity shall issue an order suspending 

14 the obliger's license and ordering the obligor to refrain from engaging in the licensed activity. The support 

1 5 enforcement entity shall send a copy of the order suspending a license to the licensing authority and the 

16 obligor. 

17 (6) The determinations of the department under this section are a final agency decision and are 

18 subject to judicial review under 40-5-253 and the Montana Administrative Procedure Act. 

19 (7) A determination made by the support enforcement entity under this part is independent of any 

20 proceeding of the licensing authority to suspend, revoke, deny, terminate, or renew a license." 

21 

22 Section 15. Section 40-5-809, MCA, is amended to read: 

23 "40-5-809. Effect of order on health benefit plans. (1) The duties and responsibilities under a plan 

24 pursuant to this part apply equally to a union or employer that serves as the administrator of a plan for a 

25 parent who is a member or employee. 

26 (2) A copy of a medical support order requiring enrollment of a child in a health benefit plan may 

27 be submitted to the plan administrator by either parent, by the department, eF by a third-party custodian, 

28 or by an employer-payer of either parent. The party submitting the order shall submit the child's name and 

29 birth date and the names and mailing addresses of the parents. If the child is a recipient of public 

30 assistance, the party submitting the order shall also submit the address of the department. If there is a 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

third-party custodian of the child, the address of the third-party custodian must also be submitted. A copy 

of a medical support order may be served on the plan administrator by certified mail. 

(3) Presentation of the medical support order to the plan administrator authorizes each parent, the 

department, if the department has interest, or the third-party custodian to receive pertinent notices from 

the plan administrator and to freely communicate and generally interact with the plan administrator in all 

respects regarding the child's benefits as fully and effectively as if the obligated parent were to do so 

personally. 

(4) If a medical support order requires the child to be enrolled in a health benefit plan, presentation 

of the order to the plan administrator binds the plan to enroll the child in the plan as provided by this part. 

(5) If a health benefit plan is available through the obligated parent's employer or other payor of 

income, presentation of the medical support order to the payor binds the payor to enrollment of the child 

in the plan and to automatically deduct premium payments required by the plan from the obligated parent's 

income and remit them to the plan provider for as long as the obligated parent is eligible for coverage. 

(6)(a) Ambiguities and discrepancies in an order may not be used to unreasonably or unnecessarily 

delay health benefit plan coverage for a child. 

(b) If more than one plan is available to an obligated parent and the medical support order fails to 

specify a plan or combination of benefits to be provided for a child or if there has been a change in plans 

due to a change in employment of the obligated parent or for some other reason, the parties and the 

department shall apply the medical support order so as to provide the child with coverage under a plan that 

has a reasonable cost and that provides the child with benefits closest to those described in the order." 

Section 16. Section 40-5-824, MCA, is amended to read: 

"40-5-824. Expedited enforcement procedures. ( 1) A parent, the department, or the third-party 

24 custodian may apply to the court for expedited enforcement procedures under this part. If the child receives 

25 medicaid, a parent or third-party custodian may apply to the department for and the department may on 

26 its own motion use expedited enforcement procedures under this part. 

27 (2) Upon receipt of an application, the tribunal may issue an order requiring the obligated parent 

28 to appear and show cause why an order, penalty, fine, or any combination should not be determined, 

29 assessed, and entered under one or more provisions of this part. The obligated parent may appear at the 

30 hearing or submit an affidavit asserting the obligated parent's position and defense. The show cause order 
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must be issued if the tribunal finds that: 

2 (al a medical support obligation has been established by order of a tribunal or by a court or 

3 administrative agency of another state, territory, or Indian reservation; 

4 (bl the obligated parent is liable for medical costs and expenses or premium payments under this 

5 part; 

6 (c) a parent receives a reimbursement payment from individual insurance or a health benefit plan 

7 and fails to promptly turn the payment over to the party who has paid or is paying the underlying bill of the 

8 health service provider; 

9 (d) a parent is delinquent in paying to the other parent, the department, or a third-party custodian 

10 the parent's share of: 

11 (i) copayments and deductibles required under the individual insurance or plan; or 

12 (ii) costs and expenses not covered by individual insurance or a health benefit plan; or 

13 (e) there are fines, penalties, or other financial sanctions that may be imposed under this part. 

14 (3) Prior to applying for expedited enforcement, the applicant shall give the obligated parent notice 

15 of the claim under this part. The obligated parent may pay the claim within 30 days after receiving the 

16 notice. A copy of the notice must be given to the other parent, to the department, if the department is not 

17 the applicant or the tribunal hearing the matter and if public assistance is paid for the child, or to the 

18 third-party custodian. The other parent, the department, or the third-party custodian may participate in the 

19 proceedings as a party. 

20 (4) An application for expedited enforcement may be based on any credible statements or evidence 

21 presented to the tribunal, including the sworn affidavit of: 

22 (a) a health care provider who has provided care or benefits for the child; 

23 (b) an authorized representative of the department, the health benefit plan, or the individual insurer; 

24 (c) either parent of the child; or 

25 Id) the third-party custodian of the child. 

26 (5) The order to show cause must inform the obligated parent and any other party of the party's 

27 right to respond by affidavit. An affidavit may include written proof of payment. A hearing must be 

28 scheduled witfalin 1 e ela~•s after tAe Elate ef service of the order on the obligated parent. A court hearing 

29 may be conducted by teleconferencing methods. A department hearing must initially be conducted by 

30 teleconferencing methods and is subject to the Montana Administrative Procedure Act. At the request of 
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a party and upon a showing that the party's case was substantially prejudiced by the lack of an in-person 

2 hearing, the department may SHALL, following a teleconferencing hearing, grant a de nova in-person 

3 hearing. If an affidavit with written proof of payment is not received by the tribunal within 15 days and the 

4 obligated parent does not appear at the hearing, judgment may be entered for the relief requested. If an 

5 affidavit with written proof of payment is received but the obligated parent does not appear at the hearing, 

6 the tribunal may resolve the issues on the basis of credible documents and affidavits submitted. 

7 (6) After issuing a show cause order and after opportunity for hearing, the tribunal shall promptly 

8 rule upon the issues. The proceeding must be dismissed if the tribunal finds written proof of payment of 

9 the liability and the amount of the liability is not contested by a party to the proceedings. 

1 O (7) If the tribunal finds the obligated parent liable, lthe tribunal shall enter the amount of the liability 

11 as an award against the liable parent. If requested to do so, the tribunal may make an award specifically 

12 in favor of a health care provider, health benefit plan, or individual insurer to the extent that an unsatisfied 

13 bill of the health care provider, health benefit plan, or individual insurer is part of the unsatisfied medical 

14 support liability involved. If the tribunal finds that the conduct, claim, or response of a party was frivolous 

15 or in bad faith, the tribunal may impose sanctions against the party including an award of costs and 

16 attorney fees. 

17 (8) Awards under this section may be collected by any remedy available for the collection of 

18 delinquent child support, but claims for current or past-due child support have priority. 

19 (9) An award under this section is a final order and may be appealed if the tribunal is a court or 

20 may be reviewed under Title 2, chapter 4, part 7, if the tribunal is the department." 

21 

22 Section 17. Section 71-3-302, MCA, is amended to read: 

23 "71-3-302. Priority in case of death of employer. In case of the death of any employer, the wages 

24 of each miner, mechanic, salesperson, clerk, servant, and laborer for services rendered within 4 months 

25 next preceding the death of the employer, in the amount actually owed, are preferred debts under 

26 7 2-3-807f-+H-eti11tfil and must be paid before other claims against the estate of the deceased person." 

27 

28 

29 

Section 18. Section 72-3-807, MCA, is amended to read: 

"72-3-807. Classification of claims as to priority of payment. ( 1) If the applicable assets of the 

30 estate are insufficient to pay all claims in full, the personal representative shall make payment in the 
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following order: 

2 (al costs and expenses of administration; 

3 (b) reasonable funeral expenses and reasonable and necessary medical and hospital expenses of 

4 the last illness of the decedent, including compensation of persons attending ffiffi the decedent; 

5 (cl federal estate and Montana state estate and inheritance taxes; 

6 (d) debt for a current support obligation and past-due support for decedent's children pursuant to 

7 a support order as defined in 40-5-201: 

8 AAJ.fil debts with preference under federal and Montana law; 

9 Mill other federal and Montana state taxes; 

10 ffli.91 all other claims. 

11 (2) Ne A preference sRa!I may not be given in the payment of any claim over any other claim of 

12 the same class, and a claim due and payable sRa!I may not be entitled to a preference over claims not due." 

13 

14 

15 

NEW SECTION. Section 19. Effective date. [This act] is effective on passage and approval. 

-END-
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HOUSE BILL NO. 168 

INTRODUCED BY R. JOHNSON 

HB0168.02 

BY REQUEST OF THE DEPARTMENT OF PUBLIC HEAL TH AND HUMAN SERVICES 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING CHILD SUPPORT LAWS; CLARIFYING 

6 THAT HEARINGS BY THE DEPARTMENT MAY BE BY TELECONFERENCING METHODS; ALLOWING 

7 SERVICE OF CERTAIN NOTICES BY CERTIFIED MAIL; REVISING ADMINISTRATIVE PATERNITY 

8 PROCESSES; CLARIFYING JUDICIAL REVIEW OF A CHILD SUPPORT ORDER; CHANGING THE DEFINITION 

9 OF "SUPPORT ORDER" AS IT PERTAINS TO WITHHOLDING; REVISING THE DEFINITION OF MISTAKE OF 

1 O FACT FOR INCOME WITHHOLDING HEARING PURPOSES; CHANGING HEAL TH INSURANCE PROVISIONS 

11 RELATING TO SUPPORT; REVISING PATERNITY PRESUMPTIONS; PROVIDING FOR PRIORITY OF SUPPORT 

12 OF A DECEDENT'S CHILDREN IN PROBATE OF A DECEDENT'S ESTATE; AMENDING SECTIONS 17-4-105, 

13 40-5-189, 40-5-201, 40-5-202, 40-5-225, 40-5-226, 40-5-231, 40-5-236, 40-5-253, 40-5-273, 40-5-403, 

14 40-5-412, 40-5-414, 40-5-703, 40-5-809, 40-5-824, 71-3-302, AND 72-3-807, MCA; AND PROVIDING 

15 AN IMMEDIATE EFFECTIVE DATE." 

16 

17 RE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 
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HOUSE BILL NO. 168 

INTRODUCED BY R. JOHNSON 

HB0168.02 

APPROVED BY COM 
mr J'._;DI:::IARY 

BY REQUEST OF THE DEPARTMENT OF PUBLIC HEAL TH AND HUMAN SERVICES 

5 A Bill FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING CHILD SUPPORT LAWS; CLARIFYING 

6 THAT HEARINGS BY THE DEPARTMENT MAY BE BY TELECONFERENCING METHODS; ALLOWING 

7 SERVICE OF CERTAIN NOTICES BY CERTIFIED MAIL; REVISING ADMINISTRATIVE PATERNITY 

8 PROCESSES; CLARIFYING JUDICIAL REVIEW OF A CHILD SUPPORT ORDER; CHANGING THE DEFINITION 

9 OF "SUPPORT ORDER" AS IT PERTAINS TO WITHHOLDING; REVISING THE DEFINITION OF MISTAKE OF 

10 FACT FOR INCOME WITHHOLDING HEARING PURPOSES; CHANGING HEAL TH INSURANCE PROVISIONS 

11 RELATING TO SUPPORT; REVISING PATERNITY PRESUMPTIONS; PROVIDING FOR PRIORITY OF SUPPORT 

12 OFA DECEDENT'S CHILDREN IN PROBATE OFA DECEDENT'S ESTATE; AMENDING SECTIONS 17-4-105, 

13 40-5-189, 40-5-201, 40-5-202, 40-5-225, 40-5-226, 40-5-231, 40-5-236, 40-5-253, 40-5-273, 40-5-403, 

14 40-5-412, 40-5-414, 40-5-703, 40-5-809, 40-5-824, 71-3-302, AND 72-3-807, MCA; AND PROVIDING 

15 AN IMMEDIATE EFFECTIVE DATE." 

16 

17 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 
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HOUSE BILL NO. 168 

INTRODUCED BY R. JOHNSON 

HB0168.03 

2 

3 

4 

BY REQUEST OF THE DEPARTMENT OF PUBLIC HEAL TH AND HUMAN SERVICES 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING CHILD SUPPORT LAWS; CLARIFYING 

6 THAT HEARINGS BY THE DEPARTMENT MAY BE BY TELECONFERENCJNG METHODS; ALLOWING 

7 SERVICE OF CERTAIN NOTICES BY CERTIFIED MAIL; REVISING ADMINISTRATIVE PATERNITY 

8 PROCESSES; CLARIFYING JUDICIAL REVIEW OF A CHILD SUPPORT ORDER; CHANGING THE DEFINITION 

9 OF "SUPPORT ORDER" AS IT PERTAINS TO WITHHOLDING; REVISING THE DEFINITION OF MISTAKE OF 

10 FACT FOR INCOME WITHHOLDING HEARING PURPOSES; CHANGING HEAL TH INSURANCE PROVISIONS 

11 RELATING TO SUPPORT; REVISING PATERNITY PRESUMPTIONS; PROVIDING FOR PRIORITY OF SUPPORT 

12 OF A DECEDENT'S CHILDREN IN PROBATE OFA DECEDENT'S ESTATE; AMENDING SECTIONS 17-4-105, 

13 40-5-189, 40-5-201, 40-5-202, 40-5-225, 40-5-226, 40-5-231, 40-5-236, 40-5-253, 40-5-273, 40-5-403, 

14 40-5-412, 40-5-414, 40-5-703, 40-5-809, 40-5-824, 71-3-302, AND 72-3-807, MCA; AND PROVIDING 

15 AN IMMEDIATE EFFECTIVE DATE." 

16 

17 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

18 

19 Section 1. Section 17-4-105, MCA, is amended to read: 

20 "17-4-105. Authority to collect debt -- offsets. ( 1) Once a debt of an agency has been transferred 

21 to the department, the department may collect it. The department may contract with commercial collection 

22 agents for recovery of debts owed to agencies. 

23 (2) The department shall, when appropriate, offset any amount due an agency from a person or 

24 entity against any amount, including refunds of taxes, owing the person or entity by an agency. The 

25 department may not exercise this right of offset until the debtor has first been notified by the department 

26 and been given an opportunity for a hearing. An offset may not be made against any amount paid out as 

27 child support collected by the department of public health and human services. The department shall deduct 

28 from the claim and draw warrants for the amounts offset in favor of the respective agencies to which the 

29 debt is due and for any balance in favor of the claimant. Whenever insufficient to offset all amounts due 

30 the agencies, the amount available must be applied first to debts owed by reason of the nonpayment of 
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child support and then in the manner determined appropriate by the department. 

2 (3) (a) The department of revenue retains the power to offset tax refunds due individuals against 

3 taxes owed the state. The department of revenue may not exercise this right of offset until the taxpayer 

4 has been notified by the department of revenue and been given the opportunity to request a review. 

5 (b) Within 30 days following mailing of notification, the taxpayer may request a review of the 

6 asserted liability. If a review is requested, the department of revenue shall conduct an informal review 

7 conference, which is not subject to the contested case procedures of the Montana Administrative Procedure 

8 Act. 

9 (c) Appeal from the decision of the department of revenue after the review conference may be 

10 taken to the state tax appeal board. 

11 (d) A taxpayer is not entitled to a review conference for a tax offset if the tax liability has been the 

12 subject matter of any proceeding conducted for the purpose of determining its validity and a decision made 

13 as a result of that proceeding has become final. 

14 (4) (a) A debt owed to the department of public health and human services or being collected by 

15 the department of public health and human services on behalf of any person or agency may be offset by 

16 the department if the debt is being enforced or collected by the department of public health and human 

17 services under Title IV-0 of the Social Security Act. 

18 (b) The debt need not be determined to be uncollectible as provided for in 17-4-104 before being 

19 transferred to the department for offset. The debt must have accrued through written contract, court 

20 Judgment, or administrative order. 

21 (c) Within 30 days following the notification provided for in subsection (2), the person owing a debt 

22 described in subsection (4)(a) may request a hearing. The request must be in writing and be mailed to the 

23 department. The person owing a debt is not entitled to a hearing if the amount of the debt has been the 

24 subject matter of any proceeding conducted for the purpose of determining the validity of the debt and a 

25 decision made as a result of that proceeding has become final. The hearing must initially be conducted by 

26 teleconferencing methods and is subject to the provisions of the Montana Administrative Procedure Act. 

27 At the reguest of a party ilflG OR upon a showing that the party's case was substantially prejudiced by the 

28 lack of an in-person hearing, the department mav: SHALL, following a teleconferencing hearing, grant a de 

29 novo in-person hearing. The department of public health and human services shall adopt rules governing 

30 the hearing procedures. 
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15) If the department determines that a person or entity has refused or neglected to file a claim 

2 within a reasonable time, the head of the state agency owing the amount shall file the claim on behalf of 

3 the person or entity. If the claim is approved by the department, the claim has the same force and effect 

4 as though filed by the person or entity. The amount due any person or entity from the state or any agency 

5 of the state is the net amount otherwise owing the person or entity after any offset, as provided in this 

6 section." 

7 

8 Section 2. Section 40-5-189, MCA, is amended to read: 

9 "40-5-189. Procedure to contest validity or enforcement of registered order. { 1) A nonregistering 

10 party seeking to contest the validity or enforcement of a registered order in this state shall request a hearing 

11 within 20 days after the date of mailing or personal service of notice of the registration. A court hearing 

12 may be conducted by teleconferencing methods. A department hearing must initially be conducted by 

1 3 teleconferencing methods and is subject to the Montana Administrative Procedure Act. At the request of 

14 a party afl4 OR upon a showing that the party's case was substantially prejudiced by the lack of an 

15 in-person hearing. the department ffia>t SHALL, following a teleconferencing hearing, grant a de novo 

16 in-person hearing. The nonregistering party may, pursuant to 40-5-190, seek to vacate the registration, to 

17 assert any defense to an allegation of noncompliance with the registered order, or to contest the remedies 

18 being sought or the amount of any alleged arrearages. 

19 ( 2) If the nonregistering party fails to contest the validity or enforcement of the registered order 

20 in a timely manner, the order is confirmed by operation of law. 

21 (3) If a nonregistering party requests a hearing to contest the validity or enforcement of the 

22 registered order, the registering tribunal shall schedule the matter for hearing and give notice to the parties 

23 by first-class mail of the date, time, and place of the hearing." 

24 

25 Section 3. Section 40-5-201, MCA, is amended to read: 

26 "40-5-201. Definitions. As used in this part, the following definitions apply: 

27 (1) "Alleged father" means a person who is alleged to have engaged in sexual intercourse with a 

28 child's mother during a possible time of conception of the child or a person who is presumed to be a child's 

29 father under the provisions of 40-6-105. 

30 (2) la) "Child" means any person under 18 years of age who is not otherwise emancipated, 
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self-supporting, married, or a member of the armed forces of the United States; any person under 19 years 

2 of age and still in high school; or any person who is mentally or physically incapacitated if the incapacity 

3 began prior to the person's 18th birthday and for whom: 

4 (i) support rights are assigned under 53-2-613; 

5 (ii) a public assistance payment has been made; 

6 (iii) the department is providing support enforcement services under 40-5-203; or 

7 (iv) the department has received a referral for interstate services from an agency of another state 

8 under the provisions of the Uniform Reciprocal Enforcement of Support Act (URESA) or the Uniform 

9 Interstate Family Support Act (UIFSA) or under Title IV-D of the Social Security Act. 

1 O (b) The term may not be construed to limit the ability of the department to enforce a support order 

11 according to its terms when the order provides for support to extend beyond the child's 18th birthday. 

12 (3) "Department" means the department of public health and human services. 

13 (4) "Director" means the director of the department of public health and human services or the 

14 director's authorized representative. 

15 (5) "Guidelines" means the child support guidelines adopted pursuant to 40-5-209. 

16 (6) "Hearings officer" or "hearing examiner" means the hearings officer appointed by the 

17 department for the purposes of this chapter. 

18 (7) "Need" means the necessary costs of food, clothing, shelter, and medical care for the support 

19 of a child or children. 

20 (8) "Obligee" means: 

21 (a) a person to whom a duty of support is owed and who is receiving support enforcement services 

22 under this part; or 

23 (b) a public agency of this or another state having the right to receive current or accrued support 

24 payments. 

25 (9) "Obligor" means a person, including-an alleged father, who owes a duty of support. 

26 ( 10) "Parent" means the natural or adoptive parent of a child. 

27 ( 11) "Paternity blood test" means a test that demonstrates through examination of genetic markers 

28 either that an alleged father is not the natural father of a child or that there is a probability that an alleged 

29 father is the natural father of a child. Paternity blood tests may include but are not limited to the human 

30 leukocyte antigen test and DNA probe technology. 
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(12) "Public assistance" means any type of monetary or other assistance for a child, including 

2 medical and foster care benefits. The term includes payments to meet the needs of a relative with whom 

3 the child is living, if assistance has been furnished with respect to the child by a state or county agency 

4 of this state or any other state. 

5 (13) "Support debt" or "support obligation" means the amount created by: 

6 (a) the failure to provide for the medical, health, and support needs of a child under the laws of 

7 this or any other state or under a support order; or 

8 (bl a support order for spousal maintenance if the judgment or order requiring payment of 

9 maintenance also contains a judgment or order requiring payment of child support for a child of whom the 

10 person awarded maintenance is the custodial parent. 

11 ( 14) "Support order" means an order, whether temporary or final, that: 

12 (al provides for the payment of a specific amount of money, expressed in periodic increments or 

13 as a lump-sum amount, for the support of the child, including an amount expressed in dollars for medical 

14 and health needs, child care, education, recreation, clothing, transportation, and other related expenses and 

15 costs specific to the needs of the child; and 

16 (bl is issued by: 

1 7 (il a district court of this state; 

18 (ii) a court of appropriate jurisdiction of another state, Indian tribe, or foreign country; 

19 (iiil an administrative agency pursuant to proceedings under this part; or 

20 (iv) an administrative agency of another state, Indian tribe, or foreign country with a hearing 

21 function and process similar to those of the department under this part. 

22 (15) "IV-D" means the provisions of Title IV-D of the Social Security Act and the regulations 

23 promulgated under the act." 

24 

Section 4. Section 40-5-202, MCA, is amended to read: 25 

26 "40-5-202. Department of public health and human services -- powers and duties regarding 

27 collection of support debt. ( 1 l The department may take action under the provisions of this chapter, the 

28 abandonment or nonsupport statutes, the Uniform Parentage Act established in Title 40, chapter 6, part 

29 1 , and other appropriate state and federal statutes to provide IV-D services if the department: 

30 (a) receives a referral on behalf of the child from an agency providing services to the child under 
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the provisions of Title 41, Title 52, or Title 53; 

2 lb) is providing services under 40-5-203; or 

3 le) receives an interstate referral, whether under the Revised Uniform Reciprocal Enforcement of 

4 Support Act, the Uniform Interstate Family Support Act, or an interstate action by a Title IV-D agency of 

5 another state. 

6 (2) A verified statement, filed by the department, that it is providing services is prima facie 

7 evidence of its authority to act. Upon filing, the department may, on behalf of itself or on behalf of the 

8 obligee, obligor, or child, initiate, participate in, intervene in, or exercise any remedy available in a judicial 

9 or an administrative action on the same basis as any other party. 

1 0 (3) Whether acting on its own behalf or on behalf of the obligee, obligor, or child, the department 

11 and its attorneys serve the public interest in ensuring that children are supported by their parents, rather 

1 2 than maintained by public assistance. The department does not represent the interests of any individual 

13 person, and its attorneys represent only the department. An attorney-client relationship is not created 

14 between department attorneys and any person or entity other than the department. The obligee, obligor, 

15 and child may obtain the services of a private attorney to represent their interests. The existence or 

16 appearance of a private attorney as counsel of record for the obligee, obligor, or child does not affect the 

17 department's right to act or provide services under this chapter. This chapter does not require the 

18 department to provide a private attorney for, or to pay for a private attorney for, an obligee, obligor, or 

19 child. 

20 14) The department has the power of attorney to act in the name of any obligee to endorse and 

21 cash any drafts, checks, money orders, or other negotiable instruments received by the department on 

22 behalf of a child. 

23 15) (a) If the department is providing IV-D services, the department must be afforded notice and 

24 an opportunity to participate as an independent party in any proceeding relating to paternity, to termination 

25 of parental rights, or to the establishment, enforcement, or modification of a support obligation, whether 

26 initiated by the obligee, the obligor, or the child. 

27 (bl The notice must reasonably inform the department of the issues to be determined in the 

28 proceeding, the names of the parties and the child, and th"e identity and location of the tribunal in which 

29 the issues will be determined. The notice is for informational purposes only and is not intended as a 

30 substitute for procedures necessary under the Montana Rules of Civil Procedure to establish personal 
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jurisdiction over the department. Whether or not the department is given notice, an agreement, judgment, 

2 decree, or order is void as to any interest of the department that is or may be affected by the agreement, 

3 judgment, decree, or order if the department was not joined as a party in the manner provided in the 

4 Montana Rules of Civil Procedure. 

5 (c} The notice must be personally served on the department. Within 20 days after service of the 

6 notice, the department may: 

7 (i} decline to enter the proceeding as a party, in which case the proceeding may continue without 

8 the department's participation; 

9 (ii) inform the tribunal that a substantial interest of the department could be adversely affected by 

10 the proceeding, in which case the proceeding may not continue without joining the department as a 

11 necessary party in the manner provided in the Montana Rules of Civil Procedure; or 

12 (iii) inform the tribunal that prior to the filing of the proceeding, the department initiated an 

13 administrative proceeding under this chapter in which the parties and some or all of the issues are the same 

14 as those in the proceeding before the tribunal. The tribunal shall then discontinue the proceeding as to the 

15 common issues until administrative remedies have been exhausted. 

16 (6) (al A When the department is providing services, a recipient or former recipient of public 

17 assistance who assigned support rights under e3 2 e13 42 U.S.C. 602(a)(26} or a collection agency acting 

18 on behalf of the recipient or former recipient may collect only that part of a delinquent support amount that 

19 accrued after termination of public assistance. The recipient, former recipient, or collection agency may not 

20 commence or maintain an action against or make an agreement with the obligor to recover an assigned 

21 delinquent support amount unless the department, in writing: 

22 (i} releases or relinquishes its assigned interest; 

23 (iii declares the support debt owed the department to be satisfied, in which case the balance of the 

24 delinquent amount is released; or 

25 (iii) consents to the action or agreement. 

26 (b} If a recipient, former recipient, or collection agency collects or receives value for any part of 

27 an assigned delinquent support amount and the department has not given its consent or released or 

28 relinquished its assigned interest, the recipient, former recipient, or collection agency shall make prompt 

29 and full restitution to the department. If prompt and full restitution is not made, the department may send 

30 a written demand to the recipient, former recipient, or collection agency, and if prompt and full restitution 
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is not made within 20 days of the date of the written demand, the recipient, former recipient, or collect1on 

2 agency is liable for damages equal to double the amount collected or value received. The amount of 

3 damages may be determined and assessed by the department under the contested case provisions of the 

4 Montana Administrative Procedure Act. The damages may be collected by the department by any method 

5 or remedy available for the enforcement of child support owed by an obligor parent. 

6 le) This subsection 16) does not limit the right of a person to recover money not assigned. If there 

7 are competing proceedings against an obligor for collection of delinquent support, the collection of support 

8 assigned to the department takes priority over the obligor's income and assets. 

9 (7) An applicant for or recipient of services may not act to the prejudice of the department's rights 

1 0 while the services are being provided. 

11 18) Unless the department has consented to the agreement in writing, if public assistance is being 

1 2 or has been paid for a child, an agreement between an obligee and an obligor or a judgment, decree, or 

13 order adopting the agreement does not act to reduce or terminate any rights of the department to establish 

14 a support order or to recover a support debt from the obligor, even if the agreement, judgment, decree, or 

15 order purports to: 

16 la) relieve or terminate the obligor's support duty; 

17 lb) waive, modify, compromise, or discharge the support debt; 

18 le) prepay future support obligations or settle past, present, or future support obligations; or 

19 (d) permit the obligor to pay past, present, or future support obligations: 

20 (i) with noncash contributions; 

21 Iii) by the payment of other debts or obligations, such as vehicle, rent, and mortgage payments; 

22 or 

23 (iii) by making contributions to a trust or other account or payments toward an asset if the 

24 contributed amounts are unavailable to the department. 

25 19) The department may petition a court or an administrative agency for modification of any order 

26 on the same basis as a party to that action is entitled to do. 

27 ( 10) The department is subrogated to the right of the child or obligee to maintain any civil action 

28 or execute any administrative remedy available under the laws of this or any other state to collect a support 

29 debt. This right of subrogation is in addition to and independent of the assignment under e3 2 €i 1 3 42 

30 U.S.C. 602Iall26l and the support debt created by 40-5-221. 
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( 11) If public assistance is being or has been paid, the department is subrogated to the debt created 

2 by a support order and any money judgment is considered to be in favor of the department. This 

3 subrogation is an addition to any assignment made under 53 2 613 42 U .S.C. 602(a)(26) and applies to 

4 the lesser of: 

5 (a) the amount of public assistance paid; or 

6 (bl the amount due under the support order. 

7 I 12) The department may adopt and enforce the rules necessary to carry out the provisions of this 

8 part. 

9 ( 13) While providing services under this chapter and in order to carry out the purposes mentioned 

1 O in this chapter, the department, through its director or the director's authorized representatives, may: 

11 la) administer oaths; 

12 lb) certify official acts and records; 

13 (c) issue investigative and hearing subpoenas; 

14 (d) order discovery before and after a hearing; 

1 5 (el hold prehearing and settlement conferences; 

16 (fl compel the attendance of witnesses and the production of books, accounts, documents, and 

17 evidence; afl4 

18 (g) conduct proceedings supplementary to and in aid of a writ of execution or warrant for distraint, 

19 including the examination of an obligor or other person in the manner provided for the taking of a deposition 

20 in a civil action: and 

21 (h) perfect service of investigative and hearing subpoenas by certified mail or in the manner 

22 prescribed for service of a summons in a civil action in accordance with the Montana Rules of Civil 

23 Procedure. 

24 (14) In addition to any other requirement for service provided by the Montana Rules of Civil 

25 Procedure, if a person is required to give notice to, serve, or provide a written response to the department 

26 under this chapter, the notice, service, or response must be made to the department's child support 

27 enforcement division. 

28 ( 15) The department may collect any funds received under this chapter, and wrongfully retained, 

29 by the obligor through any remedy available for collection of child support." 

30 
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Section 5. Section 40-5-225, MCA, is amended to read: 

2 "40-5-225. Notice of financial responsibility -- temporary and final support obligations --

3 administrative procedure. ( 1) (a) In the absence of a support order, the department may serve an obliger 

4 with a notice of financial responsibility alleging a child's need for support and the amount of the need and 

5 requiring the obliger to appear and show cause at a hearing held by the department why the obliger should 

6 not be finally ordered to pay the amount alleged in the notice. 

7 (b) The notice must state: 

8 (i) the names of the obligee and child; 

9 (ii) the amount of current and future support to be paid each month for the child; 

1 O (iii) that if the obliger does not file a written answer within 20 days from the date of service or 

11 refusal of service, the amount in the notice must be finally ordered; 

12 (iv) that the obliger is entitled to a fair hearing under 40-5-226. 

13 (2) If, prior to the service of the notice under this section, the department has information 

14 concerning the obliger's financial condition, the department's allegation of the obliger's monthly support 

15 responsibility must be based on the scale of suggested minimum contributions under 40-5-214. If such 

16 information is unknown to the department, the allegations of the obliger's monthly support responsibility 

1 7 must be based on the greater of: 

18 (a) the amount of public assistance payable under Title 53, chapter 4; or 

19 (b) the alleged need. 

20 (3) If the obliger objects to the notice, the obliger shall file a written answer with the department 

21 within 20 days from the date of service or refusal of service. If the department receives a timely answer, 

22 it shall conduct a fair hearing under 40-5-226. If the department does not receive a timely answer, it shall 

23 order the obliger to pay the amount stated in the notice. 

24 (4) (a) If a support action is pending in district court and a temporary or permanent support 

25 obligation has not been ordered, the department may issue to the obliger a notice of temporary support 

26 obligation. 

27 (b) The notice must contain: 

28 (i) the names of the child and the person or agency having the custodial care of the child; 

29 (ii) an amount for temporary monthly support determined as provided in subsection (2); 

30 (iii) a statement that the obliger may request a hearing at which the obligor may show that a 
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different support amount is appropriate or that establishment of a support obligation is inappropriate under 

2 the circumstances. The hearing must be conducted in accordance with the procedures of 40-5-226. 

3 {iv) a statement that a hearing must be requested in writing within 10 days of receipt of the notice 

4 or the order for a temporary support order will be entered in the amount stated in the notice; and 

5 {v) a statement that the temporary support order will terminate upon the entry of a district court 

6 support order. If the district court order is retroactive, any amount paid for a particular period under the 

7 temporary support order must be credited against the amounts due under the district court order for the 

8 same period, but excess amounts may not be refunded. If the district court determines that a periodic 

9 support obligation is not proper, any amount paid under the temporary support Order must be refunded to 

10 the obligor. 

11 (5) la) If a temporary support order is entered or if proceedings are commenced under this section 

12 for a married obligor, the department shall vacate any support order or dismiss any proceeding under this 

13 part if it finds that the parties to the marriage have: 

14 {i) reconciled without the marriage having been dissolved; 

15 Iii) made joint application to the department to vacate the order or dismiss the proceeding; and 

16 {iii) provided proof that the marriage has been resumed. 

17 {b) The department may not vacate a support order or dismiss a proceeding under this subsection 

18 (5) if it determines that the rights of a third person or the child are affected. The department may issue a 

19 new notice under this section if the parties subsequently separate. 

20 (6) ARV~ notice of financial responsibility and the notice of temporary support obligation ffitl6t may 

21 be served either by certified mail or in the &aFAe manner prescribed for the service of a summons in civil 

22 action in accordance with the Montana Rules of Civil Procedure." 

23 

24 

25 

26 

27 

28 

29 

30 

Section 6. Section 40-5-226, MCA, is amended to read: 

"40-5-226. Administrative hearing -- nature -- place -- time -- determinations -- failure to appear 

-- entry of final decision and order. (1) The administrative hearing is defined as a "contested case". 

(2) If a hearing is requested, it must 13e ssl:lesules witi:liA 20 says. Tl:la l:laaFiR!l FRust initially be 

conducted by teleconferencing methods and is subject to the Montana Administrative Procedure Act. At 

the request of a party aA4 OR upon a showing that the party's case was substantially prejudiced by the 

lack of an in-person hearing, the hearings officer fAav SHALL. following a teleconferencing hearing. grant 
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1 a de novo in•person hearing. 

2 (3) The hearings officer shall determine the liability and responsibility, if any, of the obliger under 

3 the notice and shall enter a final decision and order in accordance with the determination. The order may 

4 award support from the date of: 

5 (a) the child's birth if paternity was established under 40·5·231 through 40·5·238 or under Title 

6 40, chapter 6, part 1, subject to the limitation in 40-6·108(3)(b); 

7 (b) the parties' separation if support is initially established under 40·5·225; or 

8 (cl notice to the parties of a support modification request under 40-5-273. 

9 (4) If the obligor fails to appear at the hearing or fails to timely request a hearing, the hearings 

1 O officer, upon a showing of valid service, shall enter a decision and order declaring the amount stated in the 

11 notice to be final. 

12 (51 In a hearing to determine financial responsibility, whether temporary or final, and in any 

13 proceeding to modify support under 40-5-273, the monthly support responsibility must be determined in 

14 accordance with the evidence presented and with reference to the uniform child support guidelines adopted 

15 by the department under 40·5·209. The hearings officer is not limited to the amounts stated in the notice. 

16 The guidelines must be used in all cases, including cases in which the order is entered upon the default of 

17 a party and those in which the order is entered upon the parties' consent. A verified representation of a 

18 defaulting parent's income, based on the best information available, may be used when a parent fails to 

19 provide financial information for use in applying the guidelines. The amount determined under the guidelines 

20 is presumed to be an adequate and reasonable support award, unless th·e hearings officer finds by clear and 

21 convincing evidence that the application of the guidelines is unjust to the child or to any of the parties or 

22 is inappropriate in a particular case. If the hearings officer finds that the guideline amount is unjust or 

23 inappropriate in a particular case, the hearings officer shall state the reasons for finding that the application 

24 of the guidelines is unjust to the child or a party or is inappropriate in that particular case. Similar findings 

25 must also be made in a case in which the parties have agreed to a support amount that varies from the 

26 guideline amount. The hearings officer may vary the application of the guidelines to limit the obligor's 

27 liability for past support to the proportion of expenses already incurred that the hearings officer considers 

28 just. Findings that rebut and vary the guideline amount must include a statement of the amount of support 

29 that would have ordinarily been ordered under the guidelines. 

30 (61 Within 20 Ela•fs ef the heariR!l, the THE hearings officer shall enter a final decision and order. 
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The determination of the hearings officer constitutes a final agency decision, subject to judicial review under 

2 40-5-253 and the provisions of the Montana Administrative Procedure Act. 

3 17) A support order entered under this part must contain a statement that the order is subject to 

4 review and modification by the department upon the request of the department or a party under 40-5-271 

5 through 40-5-273 when the department is providing services under IV-D for the enforcement of the order. 

6 (8) A support debt determined pursuant to this section is subject to collection action without 

7 further necessity of action by the hearings officer. 

8 (9) A support debt or a support responsibility determined under this part by reason of the obligor's 

9 failure to request a hearing under this part or failure to appear at a scheduled hearing may be vacated, upon 

1 O the motion of an obliger, by the hearings officer within the time provided and upon a showing of any of 

11 the grounds enumerated in the Montana Rules of Civil Procedure. 

1 2 I 10) Unless the hearings officer makes a written exception under 40-5-31 5 or 40-5-411 and the 

13 exception is included in the support order, each order establishing a child support obligation, whether 

14 temporary or final, and each modification of an existing child support order under this part is enforceable 

15 by immediate or delinquency income withholding, or both, under Title 40, chapter 5, part 4. A support order 

16 that omits that provision or that provides for a payment arrangement inconsistent with this section is 

17 nevertheless subject to withholding for the payment of support without need for an amendment of the 

18 support order or for any further action by the hearings officer. 

19 ( 11} For the purposes of income withholding provided for in subsection ( 10), whenever the 

20 department establishes or modifies a child support obligation, the department's order must include a 

21 provision requiring the obligor, for as long as the department is providing support enforcement services, 

22 to keep the department informed of the name and address of the obligor's current employer, whether the 

23 obliger has access to health insurance through an employer or other group, and, if so, the health insurance 

24 policy information. 

25 ( 12) The hearings officer may: 

26 (a) compel obedience to the hearings officer's orders, judgments, and process and to any orders 

27 issued by the department, including income-withholding orders issued pursuant to 40-5-415; 

28 (b) compel the attendance of witnesses at administrative hearings; 

29 (c) compel obedience of subpoenas for paternity blood tests; 

30 (d) compel the production of accounts, books, documents, and other evidence; and 
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(el punish for civil contempt. Contempt authority does not prevent the department from proceeding 

2 in accordance with the provisions of 2-4-104. 

3 ( 13l A contempt occurs whenever: 

4. (al a person acts in disobedience of any lawful order, judgment, or process of the hearings officer 

5 or of the department; 

6 (b) a person compelled by subpoena to appear and testify at an administrative hearing or to appear 

7 for genetic paternity tests fails to do so; 

8 (cl a person compelled by subpoena duces tecum to produce evidence at an administrative hearing 

9 fails to do so; 

10 (d) an obligor or obligee subject to a discovery order issued by the hearings officer fails to comply 

11 with discovery requests; or 

12 (e) a payor under an order to withhold issued pursuant to 40-5-415 fails to comply with the 

13 provisions of the order. In the case of a payor under an income-withholding order, a separate contempt 

14 occurs each time that income is required to be withheld and paid to the department and the payor fails to 

15 take the required action. 

16 ( 14l An affidavit of the facts constituting a contempt must be submitted to the hearings officer, 

17 who shall review it to determine whether there is cause to believe that a contempt has been committed. 

18 If cause is found, the hearings officer shall issue a citation requiring the alleged contemnor to appear and 

19 show cause why the alleged contemnor should not be determined to be in contempt and required to pay 

20 a penalty of not more than $500 for each count of contempt. The citation, along with a copy of the 

21 affidavit, must be served upon the alleged contemnor either by personal service or by certified mail. All 

22 other interested persons may be served a copy of the citation by first-class mail. 

23 (15) At the time and date set for hearing, the hearings officer shall proceed to hear witnesses and 

24 take evidence regarding the alleged contempt and any defenses to the contempt. If the alleged contemnor 

25 fails to appear for the hearing, the hearing may proceed in the alleged contemnor's absence. If the hearings 

26 officer finds the alleged contemnor in contempt, the hearings officer may impose a penalty of not more than 

27 $500 for each count found. The hearings officer's decision constitutes a final agency decision, subject to 

28 judicial review under 40-5-253 and subject to the provisions of Title 2, chapter 4. 

29 (16) An amount imposed as a penalty may be collected by any remedy available to the department 

30 for the enforcement of child support obligations, including warrant for distraint pursuant to 40-5-24 7, 
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income withholding pursuant to Title 40, chapter 5, part 4, and state debt offset, pursuant to Title 1 7, 

2 chapter 4, part 1. The department may retain any penalties collected under this section to offset the costs 

3 of administrative hearings conducted under this chapter. 

4 ( 17) The penalties charged and collected under this section must be paid into the state treasury to 

5 the credit of the child support enforcement division special revenue fund and must be accompanied by a 

6 detailed statement of the amounts collected." 

7 

8 Section 7. Section 40-5-231, MCA, is amended to read: 

9 "40-5-231. Jurisdiction and venue. ( 1) For purposes of an administrative action brought under this 

10 part, personal jurisdiction is established in the department over any individual or the individual's guardian 

11 or conservator if: 

12 (a) the individual is personally or by certified mail served with notice within this state; 

13 (b) the individual submits to the jurisdiction of this state by consent, by entering a general 

14 appearance, or by filing a responsive document that has the effect of waiving any contest to personal 

1 5 jurisdiction; 

16 (c) the individual resided with the child in this state; 

17 (di the individual resided in this state and provided prenatal expenses or support for the child; 

18 (e) the child resides in this state as a result of the acts or directives of the individual; 

19 (f) the individual engaged in sexual intercourse in this state and the child may have been conceived 

20 by the act of intercourse; or 

21 (g) there is any other basis consistent with the constitutions of this state and the United States 

22 for the exercise of personal jurisdiction. 

23 (2) Personal jurisdiction over the individuals described in subsection ( 1) may be acquired by 

24 personal service or by service of notice by certified mail. 

25 13) If the child or either parent resides in this state, a hearing under this part may be held in the 

26 county where: 

27 (al the child resides; 

28 (b) either parent resides; or 

29 (c) the department or any of its regional offices is located." 

30 
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Section 8. Section 40-5-236, MCA, is amended to read: 1 

2 "40-5-236. Referral of paternity issue to district court -- record -- parties -- exclusion of other 

3 matters -- fees. { 1) If the scientific evidence resulting from a paternity blood test does not exclude the 

4 alleged father and the alleged father continues to deny paternity, the alleged father shall file a written 

5 objection with the department within 20 days after service of the paternity blood test results specifically 

6 requesting referral of the paternity issue to the district court. Upon receipt of the written objection, the 

7 department shall refer the matter to the district court for a determination based on the contents of the 

8 administrative hearing record and any further evidence that may be produced at trial. Except as otherwise 

9 provided in 40-5-231 through 40-5-237, proceedings in the district court must be conducted pursuant to 

10 Title 40, chapter 6, part 1. 

11 (2) The administrative record must include: 

12 (a) a copy of the notice of paternity determination and the return of service of the notice; 

13 (b) the alleged father's written denial of paternity, if any; 

14 (c) the transcript of the administrative hearing; 

15 (d) the paternity blood test results and any report of an expert based on the results; and 

16 (e) any other relevant information. 

17 (3) Upon filing of the record with the district court, the court acquires jurisdiction over the parties 

18 as if they had been served with a summons and complaint. The department shall serve written notice upon 

19 the alleged father, as provided in 40-5-231 (2), that the issue of paternity has been referred to the district 

20 court for determination. 

21 {4) In a proceeding in the district court, the department shall appear on the issue of paternity only. 

22 The court may not appoint a guardian ad litem for the child unless the court in its discretion determines that 

23 an appointment is necessary and in the best interest of the child. Neither the mother nor the child is a 

24 necessary party, but either may testify as a witness. 

25 (5) No other matter may be joined with an action to determine the existence or nonexistence of 

26 the parent and child relationship under this section. The parties shall institute an independent action to 

27 address other issues, including visitation and custody. 

28 (61 Except as provided in 25-10-711, the department is not liable tor attorney tees, including fees 

29 for attorneys appointed under 40-6-119, or fees of a guardian ad litem appointed under 40-6-11 O." 

30 
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Section 9. Section 40-5-253, MCA, is amended to read: 

2 "40-5-253. Administrative findings and order -- administrative remedies -- judicial review. ( 1) It 

3 is the intent of this part that administrative findings and orders be subject to judicial review, but 

4 administrative remedies must be exhausted prior to judicial review. The administrative procedures described 

5 in this part are subject to review in the appropriate district court. ~ Except as provided in subsections 

6 (3) through (5), the review must be conducted pursuant to the Montana Administrative Procedure Act. 

7 Upon a showing by the department that administrative remedies have not been exhausted, the district court 

8 shall refuse review until &clffi the remedies are exhausted. 

9 (2) Nethinfj in this This part may not be construed to abridge or in any way affect the obligor's 

1 O right to counsel during any and all judicial or administrative proceedings pursuant to this part. 

11 (3) A petition for judicial review is an original action and may not be filed under a preexisting cause 

12 number or joined with any other action. 

13 (4) A summons must be issued and served under Rule 4, Montana Rules of Civil Procedure, upon 

14 the department and each party along with the petition for judicial review. The district court does not obtain 

1 5 jurisdiction unless the petition for judicial review is served on all parties within 30 days after the petition 

16 is filed with the district court. 

17 (5) The district court shall set a briefing schedule for a petition for judicial review. A reference in 

18 a brief to the administrative record must be to a particular part of the record, suitably designated, and to 

19 specific pages of that part of the record. Intelligible abbreviations may be used. A reference to an exhibit 

20 must be to the pages of the transcript on which the exhibit is identified, offered in evidence, and received 

21 or rejected. After briefs have been filed, and upon motion of a party, the district court may order oral 

22 argument." 

23 

24 

25 

26 

27 

28 

29 

30 

Section 10. Section 40-5-273, MCA, is amended to read: 

"40-5-273. Administrative review of child support orders -- modifying orders. ( 1) A review 

application setting forth facts meeting any of the criteria for review of a child support order established in 

40-5-272 must be scheduled for an administrative hoariAfJ, ans a h0arin9s effiGer n:i1c1st so appeintoEl sy the 

Elopartn:ient review. Unless the heariAfJ& effiser department determines under rules of the department that 

an in-person heariR!l review is necessary, the h0arin9 review must be conducted by toloi;ihono GenforonGo 

teleconferencing methods. Tho orEler &Gh0El1c1lin9 the hoarin9 A notice that an administrative review will be 
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1 conducted must be served on the obligor and the obligee at least eO days soforn the J:! haarin§. The~ 

2 notice must include the following information as an exception to 2-4-601: 

3 (al tho data and time for the haarin§ and, if appropriate, the plaoo for the hoarin§; 

4 thl@l a statement of the purpose, objectives, and possible consequences of the review; 

5 Wlli a statement of the right of the obligor and the obligee to request the hoarin§s offioor 

6 department to issue subpoenas compelling the appearance of witnesses and the production of documents 

7 for #le 2 hearing; and 

8 Mill a requirement that the obligor and the obligee provide the hoarin§s offisor department with 

9 telephone numbers at which they and their witnesses may be contacted for the hoarin§ review. 

1 O (2) The hoarin§s offioar department may issue an order commanding the obligor or the obligee, or 

11 both, to produce financial information. The order must be personally served with the orsor sohosc1lin§ tho 

12 hoarin§ notice that a review will be conducted. The hoarin§S offisor department may also issue subpoenas 

13 ordering the sapartmant er other parties to produce information in their possession about the obligor and 

14 the obligee that may be reasonably necessary for application of the guidelines. Any information so obtained 

15 by the hoarin§S offioor department must be provided to the sopartmont ans other parties prior to tho before 

16 2 hearing. 

17 (3) The requested modification of the order must be determined on the evidence submitted to the 

18 haarin§s offisor department under the following conditions: 

19 (a) If an applicant other than the department fail;; to provide a telephone number for the haarin§ 

20 review or fails to be at the number provided when telephoned for the hearing review, the failure is may be 

21 considered a withdrawal of the application. 

22 (b) If a party other than the applicant fails to provide a telephone number for the hoarin§ review 

23 or fails to be at the number providfld when telephoned for the hoarin!'] review, the failure is considered to 

24 mean that the party does not oppose the modification. 

25 (cl If the department is the applicant and if either the obligor or the obligee, or both, fails to provide 

26 a telephone number for the hoarin§ review or fails to be at the number provided when telephoned for the 

27 hoarin§ review, the failure is-may be considered an admission that the party or parties do not oppose the 

28 modification. 

29 (4) JAl An order entered under the circ:umstances described in subsP...:tion (3)(a), (3)(b), or (3)(c) 

30 becomes final within +Q 30 days of issuance unless a party provides the hearings officer an affidavit 
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showing good cause for failure to provide a telephone number or failure to be available for the hearing when 

2 telephoned. 

3 (Bl A PROPOSED MODIFICATION CONSENT ORDER OR NOTICE OF PROPOSED MODIFICATION 

4 BECOMES FINAL 30 DAYS AFTER ISSUANCE UNLESS DURING THAT PERIOD A PARTY FILES WITH THE 

5 DEPARTMENT A WRITTEN REQUEST FOR FURTHER ADMINISTRATIVE PROCEEDINGS. 

6 (Ci THE DEPARTMENT SHALL GRANT A MODIFICATION HEARING IF IT RECEIVES A TIMELY 

7 WRITTEN REQUEST BY A PARTY AGGRIEVED BY THE DEPARTMENT'S DETERMINATION. THE HEARING 

8 IS SUBJECT TO THE PROVISIONS OF THIS SECTION RELATING TO A REVIEW. THE DEPARTMENT MAY 

9 ADOPT RULES REGULATING THE FAIR AND EFFICIENT CONDUCT OF THE HEARING. UNLESS THE 

10 DEPARTMENT DETERMINES UNDER DEPARTMENT RULES THAT AN IN-PERSON HEARING IS 

11 NECESSARY, THE HEARING MUST BE CONDUCTED BY TELECONFERENCING METHODS. 

12 (5) A provision of law may not be construed to mean that an obliger or an obligee is a client of the 

13 department, and the department is not considered a party to the action. 

14 (6) (al In addition to the powers and duties provided by other law, tho hearings effiser department 

15 shall, to ensure the equitable determination of a support obligation, during a review hearing: 

16 Ii) question witnesses in a nonadversarial manner to elicit full disclosure of all pertinent facts; 

17 (ii) introduce evidence on behalf of the parties; 

18 (iii) apply the guidelines to the facts elicited from the hearing review; and 

19 (iv) inquire as to any circumstances that may require variance from the guidelines. 

20 (bl If a party is represented by legal counsel, the hearings effiser department may allow the counsel 

21 to present that party's case. 

22 (7) The hearings effiser department shall determine a support obligation in accordance with the 

23 guidelines and shall issue a modifying order. A stipulation by the parties in a proceeding under this section 

24 may not be contested before entry of the final department order. If the hearings eflioer department 

25 determines that the difference between the existing support order and the amount determined under the 

26 guidelines is negligible under rules issued by the department, the modifying order may not change the 

27 amount of the support obligation. Even though the review may indicate that a modification of the support 

28 obligation is appropriate, the department may not modify the support order if the hearings effiser 

29 department determines, after the review hearing, that to do so would not be in the best interests of the 

30 child under the rules issued by the department. An increase in child support is presumed to be in the best 

\
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interests of the child unless, after a review hoarin!J, either the obligor or the obligee demonstrates it would 

2 not be in the best interests of the child. The modifying order ffiH&t may prospectively modify the underlying 

3 support order from the date of service of tho ordor sshoduliR!l tho hoarin!J a notice that an administrative 

4 review will be conducted under this section. 

5 (8) Tho hoarin!JS offisor shall rnako a written dotorrnination whothor hoalth insuranso is available 

6 to tho shild of tho obli!Jor throu!Jh tho obli!Jor's orn13loyrnont or othor !Jrou13 insuranso. If tho hoarin!Jis effioor 

7 dotorrninos hoalth insuranso is a•,ailablo to tho shild of tho obli§or, tho hearings offisor shall issuo a 

B rnodifying ordor that ro1:1uiros tho obli!Jor to obtain and koo13 hoalth insuranso for tho shils. If tho hoarings 

9 offioor dotorrninos that health ins1eJranoo is not a11ailablo to tho ohild of tho obliger, ho shall iss1eJo a mosifying 

1 O ordor oontainin!l tho notioos 13rovidod in s1eJbsootion (9). An erdor to 13rovido health ins1eJranoo is 13rosumos 

11 to bo in tho bost intorosts of tho shils unless, after a roviow hoarin!J, oithor tho obli!JOF or tho obli!J0O 

12 eomonstratos it wouls not be in tho bast intorosts of tho ohile. The department shall consider whether or 

13 not health insurance for the child is available and shall include an appropriate requirement for the provision 

14 of the child's health insurance needs in a modifying order in accordance with part 8 of this chapter. 

15 (91 In addition to complying with other requirements of law, the modifying order must include the 

16 following notices and warnings: 

17 (a) that the obligor shall keep the departmc!nt informed of the name and address of l=li&the obliqor's 

18 current employer and information on health insurance evaik:hle to the obligor through the obligor' s 

19 employment or other group insurance; and 

20 (b) that tho obli§or shall obtain <,RB koop health ins1eJranoo for tho ohils of tho obli!Jor whonovor it 

21 is availal3Io thro1eJgh tho ol3Iigor's om13loymont or othor gro1eJ13 insuranso; amJ 

22 WJ.hl. that the modifying order is subject to future administrative review and modification by the 

23 department upon the request of thJ department or a party under 40-5-271 through 40-5-273 when the 

24 department is providing services under IV-D. 

25 (10) GmSf& An order entered under this section af8 by the department is a final agency Elooisions 

26 decision, subject to judicial review pursuant to the Montana Administrative Procedure Act, except as 

27 provided in 40-5-253. All orElors /\n order entered under this section must notify the parties that the order 

28 is subject to judicial review under Title 2, chapter 4, part 7. A final order entered under a stipulation of 

29 parties waives the stipulating parties' right to iudicial review. 

30 (11 I The parties to the support order and the department when it is providing services under IV-D 
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1 may enforce the support order or modify that order independently, as provided in 40-4-208 and 

2 53-2-613I4Hdl " 

3 

4 

5 

Section 11. Section 40-5-403, MCA, is amended to read: 

"40-5-403. Definitions. As used in this part, the following definitions apply: 

6 11) "Alternative arrangement" means a written agreement signed by the obligor and obligee, and 

7 signed by the department in the case of an assignment of rights under 53-2-613, that has been approved 

8 and entered in the record of the court or administrative authority issuing or modifying the support order. 

9 121 "Department" means the department of public health and human services provided for in 

10 2-15-2201. 

11 131 "Income" means any form of periodic payment to a person, including earnings and wages. 

12 However, income does not include: 

13 la) any amount required by law to be withheld, other than creditor claims, including federal, state, 

14 and local taxes and social security; and 

15 lb) any amounts exempted from judgment, execution, or attachment by federal or state law. 

16 14) "Obligee" means either a person to whom a duty of support is owed or a public agency of this 

17 or another state to which a person has assigned the right to receive current and accrued support payments. 

18 15) "Obligor'' means a person who owes a duty to make payments under a support order. 

19 16) "Payor" means any payor of income to an obligor on a periodic basis and includes any person, 

20 firm, corporation, association, employer, trustee, political subdivision, state agency, or any agent thereof, 

21 who is subject to the jurisdiction of the courts of this state under Rule 4B of the Montana Rules of Civil 

22 Procedure. 

23 (71 "Support order" rnoaAs aA orElor of tl:lo Elistrist se.irt at tl:lo state ef MeAtaAa, aA eraer ef a 

24 se.irt af apprapriato j.irisaistieA ef aAothor state, aA aElrniAisHafr,co erElor ostaBlishoa p.irs.iaAt ta 

25 presoeeiA!JS YABor 13art 2 ef this shaptor, or aA oraor ostaBlishoa BY aerniAistrative hoarin§ presoss ef an 

26 a§Bnsy sf ansther state ,,.,ith f.instisns siR1ilar to theso sf tho eopartR1ont sot forth iA 13art 2 of this shapter, 

27 tl:lat 13rovieos a sot ans eeterR1inaBlo aR1s.int for toR1130raPf er final 13orisdis 13ayrnont ef f.ines fer the 

28 s.ippert ef a shild. S.i13psrt ardor f.irthor insl.iElos tho folle•~in§: 

29 (al an ardor fer roiRlBYrsarnent ef 13.iBlis assistansa RlBnay 13aid BY a p.iBlis a§aAsy for the Benefit 

30 ef a Rlinsr shild; 
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2 

3 

4 

5 

6 

7 

{el an erEler fer maintenance to be 13aici tea former s13ouse ',¥hen the farmer s13euse is the oustedial 

13arant ef a ehilci fer whom ehilci su1313ort is awarElad unElar the same orciar; anEl 

{e) an ardor roeiuiring payment of interest ciue on unpaiEl juElgments for ehilci suppert has the 

meaning provided in 40-5-201." 

Section 12. Section 40-5-412, MCA, is amended to read: 

"40-5-412. Delinquency income withholding. { 1) In the case of support orders not subject to 

8 immediate income withholding under 40-5-411, including cases in which the court or administrative 

9 authority has made a finding of good cause or determines that an alternative arrangement exists, the 

1 O income of the obligor is subject to withholding under this part beginning on the date on which the obligor 

11 is found to owe unpaid support under the support order in an amount equal to or in excess of 1 month's 

12 support payment. Intervening agreements or orders establishing a schedule for payment of delinquent 

13 support do not prevent income withholding under this part. 

14 ( 2) Notwithstanding the provisions of subsection { 1), income withholding must be initiated, without 

15 regard to whether there is an arrearage, on the earlier of: 

16 (a) the date the obligor requests that withholding begin; or 

17 {b) at the request of the obligee if the ooligor is found, after an opportunity for hearing under 

18 40-5-414, to be delinquent under the terms of an alternative arningement for the payment of support. 

19 (3) To accomplish the purpose of subsection { 1), tt'.e department shall monitor all support payments 

20 not otherwise subject to immediate withholding. To facilitate monitoring, the department by written notice 

21 to the obligor may direct an obligor who does not owe unpaid child support equal to or in excess of 1 

22 month's support payment to pay all support through the department, notwithstanding a court order 

23 directing payments to be made to tl,e obligee or clerk of court. 

24 (4) The only basis for contesting withholding under this section is a mistake of fact, which does 

25 not include a mistake of fact relating to establishment of custody and visitation but includes a mistake: 

26 (a) concerning the obligor's identity; 

27 lb) concerning the existence of the support obligation; 

28 {c) concerning the amount of support to be paid; 

29 Id) in the determination that the delinquent support amounts owed ar& equal to or greater than 1 

30 month's support payment; 
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1 

2 

3 

(e) in computation of delinquent support amounts owed; or 

If) in the allegafrm that the obligor is in default of an alternative agreement." 

4 Section 13. Section 40-5-414, MCA, is amended to read: 

HB0168.03 

5 "40-5-414. Hearing. I 1) To contest the withholding of income initiated under 40-5-41 2 because 

6 of a delinquency or the modification of an existing order to withhold, an obligor may within 1 O days of 

7 being served with notice of intent to withhold income under 40-5-413 file with the department a written 

8 request for an administrative hearing to be held pursuant to the contested case provisions of Title 2, 

9 crIapter 4, part 6. 

10 12) Venue for the administrative hearing may be in the county where the obligor resides if the 

11 obligor resides in this state, the county in which the payor or the payor's agent is located, or the county 

12 in which the department or any of its regional offices is located. 

13 (3) The administrativo hearing must initially be held by teleconferencing method~ unloss tho obli0or 

14 or tho dof!artmont oxpnissly roetuosts an in f!Orsan hearin§ boforo tho hoarin§G examiner and is subject to 

15 the Montana Administrative Procedure Act. At the request of a party aflti OR upon a showing that the 

16 party's case was substantially prejudiced by the lack of an in-person hearing, the hearings officer may 

1 7 SHALL, following a teleconferencing hearing, grant a de nova in-person hearing. 

18 (4) If the obligor requests a hearing within the 10-day period: 

19 la) the initiation of delinquency income withholding by the department and the modification of an 

20 existing withholding order must be stayed until conclusion of the hearing or the date of the hearing if the 

21 obligor fails to appear at the scheduled hearing. However, in a proceeding to initiate income withholding, 

22 if the obligor is only contesting an arrearage amount and is not contesting withholding for current support, 

23 income withholding for current support is not stayed. In a proceeding to modify an existing order, income 

24 withholding under the existing order to withhold is not stayed. 

25 lb) the department shall, within 45 days of the service of the notice of intent to withhold income, 

26 inform the obligor of the hearing results concerning whether income withholding will take place. 

27 (5) The department shall issue an order to withhold income or a modified order to withhold in 

28 accordance with 40-5-415 if: 

29 (al the obligor fails to file a written request for hearing with the department within the specified 

30 10-day period; 
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(bl the obliger fails to appear at a scheduled hearing; 

2 (c) the hearings examiner determines from the evidence that the obliger owes unpaid support equal 

3 to or in excess of 1 month's support obligation and the amount of arrearages owing is determined and 

4 adjudged to be a fixed and certain sum; 

5 (dl there is an existing order to withhold and if the hearings examiner determines from the evidence 

6 that the obliger owes new or additional amounts in arrears; or 

7 (el in cases in which income withholding is being initiated at the request of an obligee without 

8 regard to whether there is an arrearage, the hearings examiner determines from the evidence that the 

9 obligor did not meet the terms of the alternative arrangement. 

1 O (6l For purposes of the hearing process, arrearages of support must be computed on the basis of 

11 the amount owed and unpaid on the date on which the obliger was served with the notice of intent to 

12 withhold income. When the department is enforcing a current support obligation, payment of the arrearage 

13 after service of the notice is not a basis tor not initiating income withholding. 

14 (7l In a case initiated because an arrearage has accrued or because additional income is being 

15 withheld to satisfy additional arrear ages, the obligor, within 45 days of service of the notice of intent to 

16 withhold income, must be informed of the hearing decision on whether income withholding will take place. 

17 (Bl If the obligor fails to request a hearing within 10 days or fails to appear at a scheduled hearing 

1 B or if the hearings examiner determines that the obliger owes a ;::ambinc,tion of unpaid support equal to or 

19 in excess of 1 month's support obligation r,r determine::; tf-iat a modification of an existing order is proper, 

20 the department shall proceed with the intended action in accordance with 40-5-415." 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 14. Section 40-5-703, MCA, is amended to read: 

"40-5-703. Hearing-- ord:.r suspending license. (ll To show cause why suspension of a license 

would not be appropriate, the obligor shall request a hearing from the support enforcement entity that 

issued the notice of intent to suspend the license. The request must be made within 60 days of the date 

of service of the notice. 

( 2l Upon receipt of a request for hearing from an obligor, the support enforcement entity shall 

schedule a hearing for the purpose of determining if suspension of the obliger's license is appropriate. 6_ 

court hearing may be conducted by teleconfe~encinq methods. A departme~,t hearing must initially be 

conducted by teleconferencing methods and is subject to the Montana Administrative Procedure Act. At 

\Legis~aJive 
\Services 
\!!jvision 

- 24 - HB 168 



55th Legislature HB0168.03 

the request of a party a!'lfl OR upon a showing that the party's case was substantially prejudiced by the 

2 lack of an in-person hearing, the department may SHALL, following a teleconferencing hearing, grant a de 

3 novo in-person hearing. The support enforcement entity shall stay suspension of the license pending the 

4 outcome of the hearing. 

5 (3) The only issues that may be determined in a hearing under this section are the amount of the 

6 support debt or support obligation, if any, whether or not a delinquency exists, and whether or not the 

7 obligor has entered into a payment plan. 

8 (4) If an obligor fails to respond to a notice of intent to suspend a license, fails to timely request 

9 a hearing, or fails to appear at a regularly scheduled hearing, the obligor's defenses, objections, or request 

1 O for a payment plan must be considered to be without merit and the support enforcement entity shall enter 

11 a final decision and order accordingly. 

12 (5) If the support enforcement entity determines that the obligor owes a delinquency and that the 

13 obligor has not entered into a payment plan, the support enforcement entity shall issue an order suspending 

14 the obligor's license and ordering the obligor to refrain from engaging in the licensed activity. The support 

1 5 enforcement entity shall send a copy of the order suspending a license to the licensing authority and the 

16 obligor. 

17 (6) The determinations of the department under this section are a final agency decision and are 

18 subject to judicial review under 40-5-253 and the Montana Administrative Procedure Act. 

19 (7) A determination made by the support enforcement entity under this part is independent of any 

20 proceeding of the licensing authority to suspend, revoke, deny, terminate, or renew a license." 

21 

22 Section 15. Section 40-5-809, MCA, is amended to read: 

23 "40-5-809. Effect of order on health benefit plans. ( 1) The duties and responsibilities under a plan 

24 pursuant to this part apply equally to a union or employer that serves as the administrator of a plan for a 

25 parent who is a member or employee. 

26 (2) A copy of a medical support order requiring enrollment of a child in a health benefit plan may 

27 be submitted to the plan administrator by either parent, by the department, ef by a third-party custodian~ 

28 or by an employer-payor of either parent. The party submitting the order shall submit the child's name and 

29 birth date and the names and mailing addresses of the parents. If the child is a recipient of public 

30 assistance, the party submitting the order shall also submit the address of the department. If there is a 
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third-party custodian of the child, the address of the third-party custodian must also be submitted. A CQQY 

2 of a medical support order may be served on the plan administrator by certified mail. 

3 (3) Presentation of the medical support order to the plan administrator authorizes each parent, the 

4 department, if the department has interest, or the third-party custodian to receive pertinent notices frorn 

5 the plan administrator and to freely communicate and generally interact w;th the plan admini~trator in all 

6 respects regarding the child's benefits as fully and effectively as if the obligated parent were to rlo so 

7 personally. 

8 14) If a medical support order requires the child to be enrolled in a health benefit plan, presentation 

9 of the order to the plan administrator binds the plan to enroll the chiid in the plan as provided by this part. 

10 15) If a health benefit plan is available through the obligated parent's employer or other payor of 

11 income, presentation of the medical support order to the payor binds the payor to enrollment qf the child 

12 in the plan and to automatically deduct premium payments required by the plan from the obligated parent's 

13 income and remit them to the plan provider for as long as the obligated parent is eligible for coverage. 

14 (6)(a) Ambiguities and discrepancies in an order may not be used to unreasonably or unnecessariiy 

1 5 delay health benefit plan coverage for a chi:d. 

16 (b) If more than one plan is available lo an obligated parent and the medical support order fails to 

1 7 specify a plan or combination of benefits to be pr ,widet1 for a child or if there has been a change in plans 

18 due to a change in employment of the obligated parent ,,r ,<.:" sor;1e ather reason, the parties and the 

19 department shall apply the medical support :Jrd-,r so as to provide the child with coverage under a pian that 

20 has a reasonable cost and that provides ,he chi lo with benefits closest to those described in the ordt,r." 

21 

Section 16. Section 40-5-824, MCA, is amended to read: 22 

23 "40-5-824. Expedited enbrcement procedures. (1) A parent, the department, or the third-party 

24 custodian may apply to the court tor expedited enforcement procedures under this part. If the child receives 

25 medicaid, a parent or third-party custodian may apply to the department for and the department may on 

26 its own motion use expedited enforcement procedures under this part. 

27 (2) Upon receipt of an application, the tribunal may issue an order requiring thE: c,bligated parent 

28 to appear and show cause why an order, penalty, fine, or any combination shou!d not be determined, 

29 assessed, and entered under one or more provisions of this part. The obligatP::; µarent may appear at the 

30 hearing or submit an affidavit asserting the obligated parent's position and defense. The show cause order 
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1 must be issued if the tribunal finds that: 

2 (a) a medical support obligation has been established by order of a tribunal or by a court or 

3 aQministrative agency of another state, territory, or Indian reservation; 

4 (bl the obligated parent is liable for medical costs and expenses or premium payments under this 

5 part; 

6 le) a parent receives a reimbursement payment from individual insurance or a health benefit plan 

7 and fails to promptly turn the payment over to the party who has paid or is paying the underlying bill of the 

8 health service provider; 

9 (d) a parent is delinquent in paying to the other parent, the department, or a third-party custodian 

1 O the parent's share of: 

11 Ii) copayments and deductibles required under the individual insurance or plan; or 

12 Iii) costs and expenses not covered by individual insurance or a health benefit plan; or 

13 le) there are fines, penalties, or other financial sanctions that may be imposed under this part. 

14 (3) Prior to applying for expedited enforcement, the applicant shall give the obligated parent notice 

1 5 of the claim under this part. The obligated parent may pay the claim within 30 days after receiving the 

16 notice. A copy of the notice must be given to the other parent, to the department, if the department is not 

17 the applicant or the tribunal hearing the matter and if public assistance is paid for the child, or to the 

18 third-party custodian. The other parent, the department, or the third-party custodian may participate in the 

19 proceedings as a party. 

20 14) An application for expedited enforcement may be based on any credible statements or evidence 

21 presented to the tribunal, including the sworn affidavit of: 

22 la) a health care provider who has provided care or benefits for the child; 

23 (bl an authorized representative of the department, the health benefit plan, or the individual insurer; 

24 (cl either parent of the child; or 

25 Id) the third-party custodian of the child. 

26 15) The order to show cause must inform the obligated parent and any other party of the party's 

27 right to respond by affidavit. An affidavit may include written proof of payment. A hearing must be 

28 scheduled wiH1iR 1 e ea•ts after the eata at service of the order on the obligated parent. A court hearing 

2~ may be conducted by teleconferencing methods. A department hearing must initially be conducted by 

30 teleconferencing methods and is subject to the Montana Administrative Procedure Act. At the request of 
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a party aflEI OR upon a showing that the party's case was substantially prejudiced by the lack of an 

2 in-person hearing, the department may SHALL, following a teleconferencing hearing, grant a de novo 

3 in-person hearing. If an affidavit with written proof of payment is not received by the tribunal within 15 

4 days and the obligated parent does not appear at the hearing, judgment may be entered for the relief 

5 requested. If an affidavit with written proof of payment is received but the obligated parent does not appear 

6 at the hearing, the tribunal may resolve the issues on the basis of credible documents and affidavits 

7 submitted. 

8 (6) After issuing a show cause order and after opportunity for hearing, the tribunal shall promptly 

9 rule upon the issues. The proceeding must be dismissed if the tribunal finds written proof of payment of 

10 the liability and the amount of the liability is not contested by a party to the proceedings. 

11 (7) If the tribunal finds the obligated parent liable, the tribunal shall enter the amount of the liability 

12 as an award against the liable parent. If requested to do so, the tribunal may make an award specifically 

13 in favor of a health care provider, health benefit plan, or individual insurer to the extent that an unsatisfied 

14 bill of the health care provider, health benefit plan, or individual insurer is part of the unsatisfied medical 

15 support liability involved. If the tribunal finds that the conduct, claim, or response of a party was frivolous 

16 or in bad faith, the tribunal may impose sanctions against the party including an award of costs and 

1 7 attorney fees. 

18 (8) Awards under this section may be collected by 2riy rcm2dy available for the collection of 

19 delinquent child support, but claims for cu, rtir.l or pas'-clue child support have priority. 

20 (9) An award under this section is a final ordt?r and may be appealed if the tribunal is a court or 

21 may be reviewed under Title 2, chapter 4, part 7, if the tribunal is the department." 

22 

23 Section 17. Section 71-3-'J02, MCA, is amended to read: 

24 "71-3-302. Priority in case of death of employer. In case of the death of any employer, the wages 

25 of each miner. mechanic, salesperson, clerk, servant, and laborer for services rendered within 4 months 

26 next preceding the death of the employer, in the amount actually owed, are preferred debts under 

27 72-3-807.f..++AAi..111fil and must be paid before other claims against the estate of the dec1odsed person." 

28 

29 

30 

Section 18. Section 72-3-807, MCA, i~ amended to read: 

"72-3-807. Classification of claims as to priority of payment. (11 If the applicable assets of the 
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estate are insufficient to pay all claims in full, the personal representative shall make payment in the 

2 following order: 

3 (a) costs and expenses of administration; 

4 (b) reasonable funeral expenses and reasonable and necessary medical and hospital expenses of 

5 the last illness of the decedent, including compensation of persons attending l:\im the decedent; 

6 (c) federal estate and Montana state estate and inheritance taxes; 

7 (di debt for a current support obligation and past-due support for decedent's children pursuant to 

8 a support order as defined in 40-5-201; 

9 AAJ.fil debts with preference under federal and Montana law; 

1 O tetill other federal and Montana state taxes; 

11 4-41.9.l all other claims. 

12 (2) Ne A preference &Rall may not be given in the payment of any claim over any other claim of 

13 the same class, and a claim due and payable &Rall may not be entitled to a preference over claims not due." 

14 

15 

16 

NEW SECTION. Section 19. Effective date. [This act] is effective on passage and approval. 

-END-
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