
55th Legislature HB0163.01 

1 HOUSE BILL NO. 163 

2 INTRODUCED BY MENAHAN 

3 BY REQUEST OF THE DEPARTMENT OF PUBLIC HEALTH AND HUMAN SERVICES 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING AND CLARIFYING THE LAWS 

6 GOVERNING ADOPTION; PROVIDING PROCEDURES FOR VARIOUS TYPES OF ADOPTIONS; PROVIDING 

7 FOR A PUTATIVE FATHER REGISTRY; PROVIDING FOR THE RELINQUISHMENT AND TERMINATION OF 

8 PARENTAL RIGHTS; PROVIDING FOR DEGREES OF ACCESS TO RECORDS; PRESCRIBING A FEE FOR 

9 FILING A PETITION FOR ADOPTION; STATUTORILY APPROPRIATING FEES; AMENDING SECTIONS 

10 2-6-104, 2-18-606, 17-7-502, 25-1-201, 33-22-130. 33-30-1016, 33-31-114, 37-60-301, 40-6-108, 

11 41-3-609, 41-5-603, 41-5-604, 50-15-223. AND 52-2-505, MCA; REPEALING SECTIONS 40-6-125, 

12 40-6-126, 40-6-127, 40-6-128, 40-6-129, 40-6-130, 40-6-135, 40-8-101, 40-8-102, 40-8-103, 40-8-104, 

13 40-8-105, 40-8-106, 40-8-107, 40-8-108, 40-8-109, 40-8-110, 40-8-111, 40-8-112, 40-8-113, 40-8-114, 

14 40-8-11 5, 40-8-116, 40-8-117, 40-8-121, 40-8-122, 40-8-123, 40-8-124, 40-8-125, 40-8-126, 40-8-127, 

15 40-8-128, 40-8-135, 40-8-136, 40-8-201, AND 40-8-202, MCA; AND PROVIDING EFFECTIVE DATES, 

16 APPLICABILITY DATES, AND A TERMINATION DATE." 

1 7 

1 8 ST A TEMENT OF INTENT 

19 A statement of intent is required for this bill because the bill gives the department of public health 

20 and human services authority to adopt administrative rules. The rules must provide procedures for the 

21 putative father registry, including methods of notification, filing, and accessing information. The 

22 department shall adopt rules for licensing child-placing agencies. To the extent feasible, the rules should 

23 incorporate existing procedures. The needs of the child in the adoption proceeding must be the primary 

24 focus of the rules. 

25 

26 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

27 

28 NEW SECTION. Section 1. Short title. [Sections 1 through 156] may be cited as the "Montana 

29 Adoption Act". 

30 
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NEW SECTION. Section 2. Adoption policy. ( 1) It is the policy of the state of Montana to ensure 

2 that the best interests of the child are met by adoption proceedings. 

3 (2) The primary purpose of adoption is to help a child become a permanent member of a nurturing 

4 family that can give the child the care, protection, and opportunities essential for healthy personal growth 

5 and development. 

6 (3) The well-being of the adopted child is the main objective in the placement of a child for 

7 adoption. The needs of the child must be the primary focus of adoption proceedings, with full recognition 

8 of the interdependent needs and interests of birth parents and adoptive parents. 

9 (4) It is the policy of the state of Montana to support relationships between adoptees and their birth 

1 O families when desired by the affected parties. 

11 

12 NEW SECTION. Section 3. Definitions. As used in [sections 1 through 156], unless the context 

13 requires otherwise, the following definitions apply: 

14 (1) "Adoptee" means an adopted person or a person who is the subject of adoption proceedings 

15 that are intended to result in the adoptee becoming the legal child of another person. 

16 (2) "Adoption" means the act of creating the legal relationship between parent and child when it 

1 7 does not exist genetically. 

18 (3) "Adoptive parent" means an adult who has become the mother or father of a child through the 

19 legal process of adoption. 

20 (4) "Agency" means a public or nonprofit entity that is licensed by any jurisdiction of the United 

21 States and that is expressly empowered to place children preliminary to a possible adoption. 

22 (51 "Birth parent" means the woman who gave birth to the child or the father of genetic origin of 

23 the child. 

24 (6) "Child" means any person under 18 years of age. 

25 (7) "Confidential intermediary" means a person certified by the department and under contract with 

26 or employed by a nonprofit entity with expertise in adoption. 

27 (8) "Court" means a court of record in a competent jurisdiction and in Montana means a district 

28 court or a tribal court. 

29 (9) "Department" means the department of public health and human services, provided for in 

30 2-15-2201. 
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( 10) "Direct parental placement adoption" means an adoption in which the parent of the child 

2 places the child with a prospective adoptive parent personally known and selected by the parent 

3 independent of an agency. 

4 ( 11 l "Extended family member" means a person who is or was the adoptee's parent, grandparent, 

5 aunt or uncle, brother or sister, or child. 

6 112) "Identifying information" means information that directly reveals or indirectly indicates the 

7 identity of a person and includes the person's name or address. 

8 ( 13) "Non identifying information" means information that does not directly reveal or indirectly 

9 indicate the identity of a person, including: 

10 (al medical information and information related to general physical characteristics; 

11 (bl family information, including marital status and the existence of siblings; 

12 (cl religious affiliation; 

13 Id) educational background information that does not reveal specific programs or institutions 

14 attended; 

15 (e) general occupation; 

16 (fl hobbies; and 

1 7 (g) photographs provided by any of the parties involved that were specifically intended to be 

1 8 provided to another party. 

19 ( 14) "Parent" means the birth or adoptive mother or the birth, adoptive, or legal father whose 

20 parental rights have not been terminated. 

21 (15) "Placing parent" means a parent who is voluntarily making a child available for adoption. 

22 (16) "Preplacement evaluation" means the home study process conducted by the department or 

23 a licensed child-placing agency that: 

24 la) assists a prospective adoptive parent or family to assess its own readiness to adopt; and 

25 (bl assesses whether the prospective adoptive parent or family and home meet applicable standards. 

26 117) "Records" means all documents, exhibits, and data pertaining to an adoption. 

27 118) "Relinquishment" means the informed and voluntary release in writing of all parental rights 

28 with respect to a child by a parent to an agency or individual. 

29 

30 NEW SECTION. Section 4. Venue. I 1 l Proceedings for adoption must be brought in the district 
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1 court of the county where the petitioners reside. 

2 (2) Petitions for appointment of a confidential intermediary may be filed: 

3 (al in the county where the decree of adoption was issued; 

4 (b) in the county of residence of the petitioner; or 

5 (c) if the petitioner resides out of state, in any county. 

6 

7 NEW SECTION. Section 5. Who may be adopted. (1) A child is legally free for adoption it: 

8 (a) the child does not have a living parent; 

9 (b) the parental rights of the living parents of the child have been terminated according to the laws 

10 of this state or of another jurisdiction; or 

11 (c) the living parents, guardian authorized by the court, or department or agency with custody of 

12 the child consent to the adoption. 

13 (2l An adult may be adopted as provided in [sections 121 through 125]. 

14 (3l A stepchild may be adopted as provided in [sections 112 through 120]. 

15 

16 NEW SECTION. Section 6. Who may adopt. The following individuals who otherwise meet the 

17 requirements of [sections 1 through 156] are eligible to adopt a child: 

18 ( 1 l a husband and wife jointly or either the husband or wife if the other spouse is a parent of the 

19 child; 

20 (2l an unmarried individual who is at least 18 years of age; or 

21 (3l a married individual at least 18 years of age who is legally separated from the other spouse or 

22 whose spouse has judicially been declared incompetent. 

23 

24 NEW SECTION. Section 7. Adoption prohibited if child not legally free. (1) An adoption decree 

25 may not be entered if the child who is the subject of an adoption proceeding is not legally free for adoption. 

26 (2l A child may be placed for adoption only by: 

27 (al the department or another agency to which the child has been relinquished for purposes of 

28 adoption; 

29 (bl the department or another agency expressly authorized to place the child for adoption by a 

30 court order terminating the relationship between the child and the child's parent or guardian; 
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3 

(c) the child's parents; or 

(d) a guardian expressly authorized by the court to place the child for adoption. 

HB0163.01 

4 NEW SECTION. Section 8. Rights and responsibilities of parties in adoption proceedings. ( 1) The 

5 legislature finds that the rights and interests of all parties affected by an adoption proceeding must be 

6 considered and balanced in determining the necessary constitutional protection and appropriate processes. 

7 (2) The legislature finds that: 

8 (a) every child deserves to be raised by a family in which support and care are promptly provided 

9 by one or more parents in a nurturing environment on a regular and ongoing basis; 

10 (b) the state has a compelling interest in providing stable and permanent homes for adoptive 

11 children in a prompt manner, in preventing the disruption of adoptive placements, and in holding parents 

12 accountable for meeting the needs of children; 

13 (c) an unmarried mother, faced with the responsibility of making crucial decisions about the future 

14 of a newborn child, is entitled to privacy, has the right to make timely and appropriate decisions regarding 

15 the mother's future and the future of the child, and is entitled to assurance regarding the permanence of 

16 an adoptive placement; 

17 (d) adoptive children have a right to permanence and stability in adoptive placements; 

18 (e) adoptive parents have a constitutionally protected liberty and privacy interest in retaining 

19 custody of an adopted child; and 

20 (f) a birth father who is not married to the child's mother has the primary responsibility to protect 

21 the father's rights. The father's inchoate interest in the child requires constitutional protection only when 

22 the father has demonstrated a timely and full commitment to the responsibilities of parenthood, both during 

23 pregnancy and upon the child's birth. The state has a compelling interest in requiring a birth father to 

24 demonstrate that commitment by: 

25 Ii) timely and consistently providing financial support; 

26 (ii) complying with the requirements of the putative father registry; and 

27 (iii) demonstrating the establishment of a substantial relationship with the child as described in 

28 [section 73]. 

29 (3) If a birth father who is not married to the child's mother fails to grasp the opportunities that 

30 are available to the father to establish a relationship with the child, the father's parental rights will be lost 
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entirely by the failure to timely exercise it or by the failure to strictly comply with the available legal steps 

2 to substantiate the parental interest. 

3 

4 NEW SECTION. Section 9. Need for finality -- balancing of interests. Finality is necessary in order 

5 to facilitate the state's compelling interest. The legislature finds that the interests of the state, the mother, 

6 the child, and the adoptive parents outweigh the interest of a birth father who is not married to the child's 

7 mother and who does not timely grasp the opportunities available to establish and demonstrate a 

8 relationship with the father's child in accordance with the requirements of the putative father registrv. 

9 

1 O NEW SECTION. Section 10. Presumed knowledge that child may be adopted without notice. A 

11 birth father who is not married to the mother of the child is presumed to know that the child may be 

12 adopted without the father's consent and without notice to the father unless the father strictly complies 

13 with the provisions of [sections 1 through 1561 and manifests a prompt and full commitment to the father's 

14 parental responsibilities. 

15 

16 NEW SECTION. Section 11. · Unmarried birth mother's right of privacy. An unmarried birth mother 

17 has a right of privacy with regard to the mother's pregnancy and adoption plan and therefore has no legal 

18 obligation to disclose the identity of the birth father of the child prior to or during an adoption proceeding. 

19 The mother does not have an obligation to volunteer information to the court with respect to a potential 

20 birth father who is not married to the mother. 

21 

22 NEW SECTION. Section 12. Recognition of adoption in another jurisdiction. ( 1) A decree or order 

23 of adoption has the same effect as a decree or order of adoption issued by a court of this state if the decree 

24 or order is: 

25 (a) issued by a court of any other state that is entitled to full faith and credit in this state; or 

26 (b) entered by a court or administrative entity in another country acting pursuant to: 

27 (i) that country's law; or 

28 (ii) to any convention or treaty on intercountry adoption that the United States has ratified. 

29 (2) The rights and obligations of the parties as to matters within the jurisdiction of this state must 

30 be determined as though the decree or order were issued by a court of this state. 
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NEW SECTION. Section 13. Proceedings subject to Indian Child Welfare Act. A proceeding under 

2 [sections 1 through 156] that pertains to an Indian child, as defined in the Indian Chi!d Welfare Act of 

3 1978, 25 U.S.C. 1901, et seq., is subject to that act. 

4 

5 NEW SECTION. Section 14. Interstate placement. The Interstate Compact on the Placement of 

6 Children, Title 41, chapter 4, governs: 

7 (1) an adoption in this state of a child brought into this·state from another state by a prospective 

8 adoptive parent; 

9 (2) a person residing in or an agency doing business from another state who places the child for 

10 adoption in this state; and 

11 (3) the placement of a Montana child in another state. 

12 

13 NEW SECTION. Section 15. International placement. An adoption in this state of a child brought 

14 into this state from another country by a prospective adoptive parent or by a person who places the child 

15 for adoption in this state is governed by [sections 1 through 156] and is subject to any convention or treaty 

16 governing adoption that the United States has ratified and to any relevant federal law. 

17 

18 NEW SECTION. Section 16. Fees for services -- special revenue account -- statutory appropriation. 

19 ( 1) The department shall establish fees that it may charge and that are reasonably related to the cost 

20 incurred by the department in completing or contracting for adoption services. 

21 (2) The department may contract with licensed social workers or licensed child-placing agencies 

22 for the purposes of completing the preplacement or postplacement evaluation or for providing 

23 postplacement supervision. 

24 (3) An agency contracting to perform the services may set and charge a reasonable fee 

25 commensurate with the services provided. 

26 (4) There is an adoption services account in the state special revenue fund. The fees collected by 

27 the department under [sections 1 through 156] must be deposited into this account and may be used by 

28 the department for adoption services. The money in the account is statutorily appropriated, as provided 

29 in 17-7-502, to the department. 

30 
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1 NEW SECTION. Section 17. Rulemaking authority. The department may adopt rules to implement 

2 the administration and purposes of [sections 1 through 1561. 

3 

4 NEW SECTION. Section 18. Definitions. As used in [sections 18 through 381, unless the context 

5 requires otherwise, the following definitions apply: 

6 ( 1) "Child" includes an unborn child. 

7 (2) (a) "Putative father" means an individual who may be a child's b/.rth father but who: 

8 {i) is not married to the child's mother on or before the date that the child is born; or 

9 (ii) has not established paternity of the child in a court proceeding prior to the filing of a petition for 

1 O termination of parental rights to the child for purposes of adoption. 

11 (b) The term includes an individual who is: 

1 2 (i) less than 18 years of age; and 

13 (ii) not married to the child's mother even though the individual is a presumed father within the 

14 meaning of 40-6-105. 

15 (3) "Registry" means the putative father registry established under [section 19]. 

16 

17 NEW SECTION. Section 19. Putative father registry. The putative father registry is established 

1 8 · within the vital statistics bureau of the department. The department shall adopt rules to administer the 

19 registry. 

20 

21 NEW SECTION. Section 20. Purpose of registry. (1) The purpose of the putative father registry 

22 is to provide notice of adoption proceedings to a putative father who asserts a parental interest in a child 

23 so that the putative father may appear in an adoption proceeding and have an opportunity to establish that 

24 the putative father's inchoate rights in the child have vested because a substantial relationship with the 

25 child has been established as provided in [section 73]. 

26 (2) A putative father of a child who complies with the requirements of the putative father registry 

27 is entitled to notice of any adoption proceedings involving the child. 

28 

29 NEW SECTION. Section 21. Presumed knowledge of pregnancy -- duty to register to be afforded 

30 notice -- putative and presumed fathers. ( 1) A person who engages in sexual relations with a member of 
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1 the opposite sex is presumed to know that a pregnancy could result. 

2 (2) A putative father is not entitled to notice of termination of parental rights proceedings for the 

3 purposes of adoption unless the putative father has strictly complied with the requirements of the putative 

4 father registry. 

5 (3) An individual who is not married to the mother but who is presumed to be a father under 

6 40-6-105 is not relieved from the obligation of registering in accordance with (sections 18 through 381 in 

7 order to receive notice of a termination of parental rights proceeding for a child for whom the individual may 

8 be the presumed father. 

9 

10 NEW SECTION. Section 22. Registration. ( 1) A putative father is entitled to notice of any 

11 adoption proceedings involving a child whom the putative father might have fathered if the putative father 

12 timely files the following information with the department: 

13 (a) the putative father's: 

14 (i) full name; 

15 (iii address at which the putative father may be served by certified mail, return receipt requested, 

16 with notice of a proceeding to terminate parental rights; 

1 7 (iii) social security number; 

1 8 (iv) date of birth; and 

1 9 (v) tribal affiliation if applicable; 

20 (b) the mother's: 

21 (i) name, including all other names known to the putative father that the mother uses; and 

22 (ii) address, social security number, and date of birth, if known; 

23 (c) the child's: 

24 (i) name and place of birth, if known; or 

25 (ii) the approximate date and location of conception and the approximate expected date of delivery. 

26 (2) If a putative father does not have an address where the putative father can receive notice of 

27 a termination of parental rights proceeding, the putative father may designate another person as an agent 

28 for the purpose of receiving notice. The putative father shall provide the department with the agent's name 

29 and the address at which the agent may be served. Service of notice by certified mail, return receipt 

30 requested, constitutes service of notice upon the putative father. 
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1 (3) A putative father shall register under this section on a registration form prescribed by the 

2 department or with a legibly typed or handwritten statement that provides the required information and that 

3 is submitted to the department pursuant to !section 24]. The registration must be signed by the putative 

4 father and notarized. 

5 14) A putative father who registers under this section is responsible for providing written updates 

6 regarding any change of the putative father's name or address. 

7 

8 NEW SECTION. Section 23. When putative father to register -- actual knowledge of pregnsncy 

9 not required. ( 1) In order to be entitled to receive notice of a termination of parental rights proceeding, a 

10 putative father's registration form complying with the requirements of [section 22] must be received by the 

11 department not later than close of business on the date of the child's birth. 

12 (2) A putative father may file all information required by [section 22] before a child's birth even 

13 though the putative father has no actual knowledge that a pregnancy has occurred or that a pregnancy has 

14 continued through gestation. 

15 

16 NEW SECTION. Section 24. How registration submitted. A putative father shal! submit a 

17 registration form: 

18 (1) in person; or 

19 (2) by facsimile transmission, mail, private courier, or express delivery service. 

20 

21 NEW SECTION. Section 25. Burden of putative father to preserve rights upon receipt of notice. 

22 When a putative father receives notice that a child in whom the putative father claims a parental interest 

23 is the subject of a termination of parental rights proceeding, the putative father must appear at the hearing 

24 held on the petition to terminate parental rights and demonstrate, at a minimum, that the criteria set out 

25 in [section 73] for determining whether the putative father has made reasonable efforts to establish a 

26 substantial relationship with the child who is the subject of the proceedings have been met. 

27 

28 NEW SECTION. Section 26. Presumption created -- admissibility in other proceedings. A person 

29 filing a registration form is presumed to be the father of the child for purposes of adoption unless the 

30 mother denies that the registrant is the father. The registration or any revocation that is filed is admissible 
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in a paternity proceeding under 40-6-1 07 and creates a rebuttable presumption as to the paternity of the 

2 child for purposes of 40-6-107. The registration creates a rebuttable presumption as to paternity of the 

3 child for purposes of an abuse or neglect proceeding under Title 41, chapter 3, or a child support 

4 enforcement action under Title 40, chapter 5. 

5 

6 NEW SECTION. Section 27. Duties of department. (1) The department shall: 

7 (a) prescribe a registration form for the information that a putative father submits under [section 

8 221; and 

9 (b) make the registration forms available through: 

10 (i) the department; 

11 (ii) each clerk of a district court; 

12 (iii) each local health department; and 

13 (iv) each county clerk and recorder. 

14 (2) A notice provided by the department that informs the public about the purpose and operation 

1 5 of the registry must be posted in a conspicuous place by each: 

16 (a) clerk of a district court; 

1 7 (b) driver's examination station of the motor vehicle division of the department of justice; 

18 (c) local health department; and 

19 (d) county clerk and recorder. 

20 (3) The title and registration bureau of the motor vehicle division of the department of justice and 

21 the county treasurer of each county shall deliver a copy of the notice described in subsection (4) with the 

22 registration tags for every vehicle registered in Montana between July 1, 1997, and October 1, 1998. The 

23 department shall provide the copies of the notices to the title and registration bureau and the county 

24 treasurers. 

25 (4) The notice under subsection (2) must include information regarding: 

26 (a) where to obtain a registration form; 

27 (bl where to register; 

28 (cl the circumstances under which a putative father is required to register; 

29 (d) the period under [section 231 during which a putative father is required to register in order to 

30 entitle the putative father to receive notice of a proceeding to terminate parental rights; 
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(el the information that must be provided for the registry and what other actions the putative father 

2 is required to take to preserve a right to notice; 

3 (fl the consequences of not submitting a timely registration; and 

4 (gl the penalties for filing a false claim with the putative father registry. 

5 

6 NEW SECTION. Section 28. Duties of department. ( 1) The department shall: 

7 (a) prescribe a registration form for the information that a putative father submits under [section 

8 221; and 

9 (bl make the registration forms available through: 

1 O ( il the department; 

11 (ii) each clerk of a district court; and 

12 (iii) each local health department. 

13 (21 A notice provided by the department that informs the public about the purpose and operation 

14 of the registry must be posted in a conspicuous place by each: 

15 (al clerk of a district court; 

16 (bl driver's examination station of the motor vehicle division of the department of justice; 

17 (cl local health department; and 

18 (dl county clerk and recorder. 

19 (3) The notice under subsection (2) must include information regarding: 

20 (a) where to obtain a registration form; 

21 (bl where to register; 

22 (c) the circumstances under which a putative father is required to register; 

23 (d) the period under [section 23] during which a putative father is required to register in order to 

24 entitle the putative father to receive notice of an adoption; 

25 (el the information that must be provided for the registry and what other actions the putative father 

26 is required to take to preserve a right to notice; 

27 (f) the consequences of not submitting a timely registration; and 

28 (g) the penalties for filing a false claim with the putative father registry. 

29 

30 NEW SECTION. Section 29. Information maintained in registry. The department shall maintain the 
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following information in the registry: 

2 (1) the registration information provided by the putative father under [section 22]; 

3 (2) the date that the department receives a putative father's registration; 

4 (3) the name and affiliation of any person who requests that the department search the registry 

5 to determine whether a putative father is registered in relation to a mother whose child is or may be the 

6 subject of a termination proceeding and the date the request is submitted; and 

7 (4) any other information that the department determines is necessary to access the information 

8 in the registry. 

9 

10 NEW SECTION. Section 30. Storage of data, The department shall store the registry's data in a 

11 manner so that the data is accessible through: 

12 (1) the putative father's name; 

13 (2) the mother's name; 

14 (3) the date of birth of the putative father, the mother, and the child, if known; 

15 14) the child's name, if known; and 

16 (5) the social security number for the putative father, the mother, and the child, if known. 

17 

18 NEW SECTION. Section 31. Registry search -- request -- affidavit. ( 1) The following persons may 

19 at any time request that the department search the registry to determine whether a putative father is 

20 registered in relation to a child who is or may be the subject of a proceeding to terminate parental rights: 

21 (a) a representative of the department; 

22 lb) a representative of an agency when the agency is or may be arranging an adoption; 

23 (c) a prospective adoptive parent or an attorney representing a prospective adoptive parent in a 

24 direct parental placement adoption who has the notarized consent of the birth mother; or 

25 (d) any woman who is the subject of a registration. 

26 12) When a petition to terminate parental rights for purposes of an adoption is filed, the petitioner 

27 shall: 

28 (a) request that the department search the registry at least 1 day after the expiration of the period 

29 specified under [section 23); and 

30 (b) file an affidavit prepared by the department in response to a request under subsection (2)(a) 
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with the court presiding over the termination of parental rights proceeding under [section 63]. The affidavit 

2 must meet the requirements of subsections (4) and (5). 

3 (3) A request for information about a registration from the department must be in writing. 

4 (4) Not later than 5 days after receiving a request under subsection (2)(a), the department shall 

5 submit an affidavit to the requestor verifying whether a putative father has registered within the period 

6 allowed under [section 23] in relation to a mother whose child or expected child is the subject of the 

7 termination proceeding. 

8 (5) Whenever the department finds that one or more putative fathers are registered, the department 

9 shall: 

1 O (a) submit a copy of each registration form with the department's affidavit; and 

11 (b) include in the affidavit the date that the department representative, agency, or attorney 

12 submitted the request for the search 

13 (6) A court may not issue an order terminating parental rights unless the department's affidavit 

14 under subsection (5) is filed with the court. 

15 

16 NEW SECTION. Section 32. Duties of department upon receipt of request. (1) Whenever the 

1 7 department receives a request, the department shall: 

18 (a) search its records of putative father registrations and search its records for any 

19 acknowledgement of paternity filed pursuant to 40-6-105; and 

20 (b) notify the requestor as to whether a paternity action has been filed and a paternity order issued 

21 to the department pursuant to 40-6-116 requiring the issuance of a new birth certificate concerning a child 

22 who is or may be the subject of an adoption that the attorney or agency is arranging. 

23 (2) The department may charge a reasonable fee for responding to a request under this section. 

24 

25 NEW SECTION. Section 33. Failure to register -- irrevocable implied consent -- fraud. I 1) A 

26 putative father who fails to register within the period specified under [section 23] waives notice of a 

27 termination proceeding. 

28 (2) The putative father's waiver under subsection (1) constitutes an irrevocable implied consent 

29 to the child's adoption. 

30 (3) Failure of an agency to post a proper notice under [section 27] does not relieve a putative father 
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of the obligation to register with the department in accordance with the putative father registry in order to 

2 entitle the putative father to notice of proceedings involving a child who may have been fathered by the 

3 putative father. 

4 

5 NEW SECTION. Section 34. Revocation of registration. A putative father may revoke a 

6 registration at any time by submitting to the department a signed, notarized statement revoking the 

7 registration. 

8 

9 NEW SECTION. Section 35, Certified copy of registration form to be furnished upon request. The 

10 department shall furnish a certified copy of the putative father's registration form upon written request by: 

11 (1) a putative father whose name appears on the registration form being requested; 

12 (2) a mother whose name appears on the registration form being requested; 

13 (3) upon reaching majority, a person who was the subject of a registration; 

i 4 (4) a prospective adoptive parent or an attorney representing a prospective adoptive parent in a 

15 direct parental placement adoption who has the notarized consent of the birth mother; 

16 (5) a licensed child-placing agency; 

17 (6) a court that presides over a pending adoption; 

18 (7) the child support enforcement division of the department; or 

19 (8) a representative of the department involved in an adoption or a neglect and dependency 

20 proceeding under Title 41, chapter 3. 

21 

22 NEW SECTION. Section 36. Information confidential. Except as otherwise provided in [sections 

23 18 through 38). information contained within the registry is confidential. 

24 

25 NEW SECTION. Section 37. Registration of false information -- criminal and civil penalties. A 

26 person who purposely or knowingly registers false information or requests confidential information in 

27 violation of a putative father registry commits a misdemeanor and may be civilly liable for damages. 

28 

29 NEW SECTION. Section 38. Responsibility of each party to protect interests -- putative fathers --

30 fraud no defense .. ( 1) The legislature finds no practical way to remove all risk of fraud or misrepresentation 
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1 in adoption proceedings and has provided a method for absolute protection of a putative father's rights by 

2 compliance with the provisions of the putative father registry. In balancing the rights and interests of the 

3 state and of all parties affected by fraud, specifically the child, the adoptive parents, and the putative 

4 father, the legislature determines that the putative father is in the best position to prevent or ameliorate the 

5 effects of fraud and that, therefore, the burden of establishing fraud by clear and convincing evidence must 

6 be born by the putative father. 

7 (2) Each parent of a child conceived or born outside of marriage to the other parent is responsible 

8 for that parent's own actions and assertion of their parental rights notwithstanding any action, statement 

9 or omission of the other parent or third parties. 

1 0 (3) A person injured by fraudulent representations or actions in connection with an adoption is 

11 entitled to pursue civil or criminal penalties. A fraudulent representation is not a defense for failure to 

1 2 strictly comply with the requirements of the putative father registry and is not a basis for dismissal of a 

13 petition for adoption, vacation of an adoption decree, or an automatic grant of custody to the injured party. 

14 (4) A putative father who resides in another state may contest an adoption prior to issuance of a 

15 decree of adoption and may assert the putative father's interest in the child. If the adoption is contested, 

16 the court shall hold an evidentiary hearing to determine if: 

17 (a) the putative father resides and has resided in another state where the unmarried mother lived 

18 or resided either at the time of conception or through a portion of the pregnancy; 

19 lb) the mother left that state, concealing the location from the putative father regarding where the 

20 mother could be contacted or located; 

21 (c) the father has, through every reasonable means, attempted to locate the mother but has been 

22 unable to do so; and 

23 (d) the putative father has complied with the most stringent and complete requirements of the state 

24 where the mother previously resided or was located in order to protect and preserve the putative father's 

25 parental interest and rights concerning the child in cases of adoption. 

26 

27 NEW SECTION. Section 39. Consent required. An adoption of a child may be decreed when 

28 written consents to adoption have been executed by: 

29 ( 1) the birth mother; 

30 (2) the husband of the birth mother if the husband is the presumed father of the child under 
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40-6-105; 

2 13) any other person whose parental rights have been established by a court; 

3 14) the department or an agency that has custody of the child and the authority to place the child 

4 for adoption; 

5 15) the legal guardian of the child if both parents are dead or their rights have been judicially 

6 terminated and the guardian has authority by order of the court appointing the guardian to consent to the 

7 adoption; 

8 16) the child, either in writing or in court, if the child is 12 years of age or older unless the child 

9 does not have the mental capacity to consent. 

10 

11 NEW SECTION. Section 40. Persons whose consent not required. Consent to adoption of _a child 

12 is not required from: 

13 I 1) an individual whose parental relationship to the child has been judicially terminated for unfitness 

14 or has been determined not to exist or who has waived parental rights; 

1 5 12) a parent who has been judicially declared incompetent; 

16 (3) an individual who has not been married to the mother of the child and who, after the 

1 7 conception of the child, executes a notarized statement denying paternity or a notarized statement 

1 8 acknowledging paternity and denying any interest in the child; or 

19 (4) the personal representative of a deceased parent's estate. 

20 

21 NEW SECTION. Section 41. Form of consent. The consents required by [section 391 must be 

22 acknowledged before an officer authorized to take acknowledgments or witnessed by a representative of 

23 the department, an agency, or the court. 

24 

25 NEW SECTION. Section 42. Child available for adoption -- voluntary acts of parents. A parent may 

26 voluntarily make a child available for adoption by: 

27 (1) executing a voluntary relinquishment and consent to adoption; 

28 (2) executing a denial of paternity; or 

29 (3) submitting a notarized acknowledgment of paternity and a denial of any interest in custody of 

30 the child. 
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1 NEW SECTION. Section 43. Voluntary relinquishment -- validity. ( 1) A voluntary relinquishment 

2 is not valid unless the parent specifically relinquishes custody of the child to the department, a licensed 

3 child-placing agency, or a specifically identified prospective adoptive parent and: 

4 (a) the department or agency to whom the child is being relinquished has agreed in writing to 

5 accept custody of the child until the child is adopted; or 

6 (b) the identified prospective adoptive parent has agreed in writing to accept temporary custody 

7 and to provide support and care to the child until that person's adoption petition is granted or denied. 

8 (2) A voluntary relinquishment of a parent's rights solely to the child's other parent does not relieve 

9 the parent executing the relinquishment of any duty owed to the child. 

10 

11 NEW SECTION. Section 44. Arrearages of child support -- responsibility to child. (1) A voluntary 

12 relinquishment of a parent's rights and responsibilities toward a child do not cancel any responsibility to 

13 pay arrearages of child support unless the party to whom the arrearages are owed agrees in writing to 

14 waive the payment of the arrearages. 

15 (2) A parent who executes a voluntary relinquishment of rights and responsibilities toward a child 

16 remains financially responsible for the child until a court actually terminates parental rights to the child. 

17 

18 NEW SECTION. Section 45. Who may relinquish -- to whom. ( 1) A parent or guardian whose 

19 consent to the adoption of a child is required may relinquish to the department or an agency all rights with 

20 respect to the child, including legal and physical custody and the right to consent to the child's adoption. 

21 (2) A parent or guardian whose consent to the adoption of a child is required and who has filed 

22 a notice of parental placement under [section 95] for a direct parental placement adoption may: 

23 (a) relinquish to the prospective adoptive parent all rights with respect to the child, including legal 

24 and physical custody; and 

25 (b) consent to the child's adoption by the prospective adoptive parents. 

26 

27 NEW SECTION. Section 46. Relinquishment by minor parent -- separate legal counsel in direct 

28 parental placement adoption. ( 1) A parent who is a minor has the right to relinquish all rights to that minor 

29 parent's child and to consent to the child's adoption. The relinquishment is not subject to revocation by 

30 reason of minority. 
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(2) In a direct parental placement adoption, a relinquishment and consent to adopt executed by a 

2 parent who is a minor is not valid unless the minor parent has been advised by an attorney who does not 

3 represent the prospective adoptive parent. Legal fees charged by the minor parent's attorney are an 

4 allowable expense that may be paid by prospective adoptive parents under [section 14 71, subject to the 

5 limitations in [section 148). 

6 

7 NEW SECTION. Section 47. Time and prerequisites for execution of relinquishment and consent 

8 to adoption -- copy of preplacement evaluation -- notarization. ( 1) A parent whose consent to the adoption 

9 of a child is required may execute a relinquishment and consent to adoption only after the following criteria 

1 O have been met: 

1 1 ( a) the child has been born; 

12 (b) not less than 72 hours have elapsed since the birth of the child if the person relinquishing 

13 parental rights is the child's birth mother; 

14 (c) the parent has received counseling in accordance with [section 48); and 

15 (d) in a direct parental placement adoption: 

1 6 (i) the parent has been informed that fees for any required counseling and legal fees are allowable 

17 expenses that may be paid by a prospective adoptive parent under [section 14 71, subject to the limitations 

18 set in [section 148); 

·19 (ii) if the parent is a minor, the parent has been represented by separate legal counsel; and 

20 (iii) prior to the execution of the relinquishment, the parent has been provided a copy of the 

21 preplacement evaluation prepared pursuant to [section 86] pertaining to the prospective adoptive parent. 

22 (2) A guardian may execute a relinquishment and consent to adopt at any time after being 

23 authorized by a court. 

24 (3) The department or a licensed child-placing agency may execute a consent for the adoption at 

25 any time before or during the hearing on the petition for adoption. 

26 14) A child whose consent is required may execute a consent at any time before or during the 

27 hearing on the petition to adopt. 

28 (5) Except as provided in this section, a relinquishment and consent to adopt must be a separate 

29 instrument executed before a notary public. 

30 (6) If the person from whom a relinquishment and consent to adopt is required is a member of the 
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armed services or is in prison, the relinquishment may be executed and acknowledged before any person 

2 authorized by law to administer oaths. 

3 

4 NEW SECTION. Section 48. Counseling requirements. { 1) Counseling of the birth mother is 

5 required in department, agency, and direct parental placement adoptions. If any other parent is involved 

6 in an adoptive placement, counseling of that parent is encouraged. 

7 12) Counseling must be performed by a person employed by the department or by a staff person 

8 of a licensed child-placing agency designated to provide this type of counseling. Unless the counseling 

9 requirement is waived for good cause by a court, a minimum of 3 hours of counseling must be completed 

1 O prior to execution of a relinquishment of parental rights and consent to adopt. A relinquishment and 

11 consent to adopt executed prior to completion of required counseling is void. 

12 {3) During counseling, the counselor shall offer an explanation of: 

13 {a) adoption procedures and options that are available to a parent through the department or 

14 licensed child-placing agencies; 

15 {b) adoption procedures and options that are available to a parent through direct parental placement 

16 adoptions, including the right to an attorney and that legal expenses are an allowable expense that may be 

17 paid by a prospective adoptive parent as provided in [sections 147 and 148]; 

18 {c) the alternative of parenting rather than relinquishing the child for adoption; 

19 (d) the resources that are available to provide assistance or support for the parent and the child 

20 if the parent chooses not to relinquish the child; 

21 (e) the legal and personal effect and impact of terminating parental rights and of adoption; 

22 (f) the options for contact and communication between the birth family and the adoptive family; 

23 (g) postadoptive issues, including grief and loss; 

24 {h) the reasons for and importance of providing accurate medical and social history information 

25 under [section 81 ]; 

26 Ii) the operation of the confidential intermediary program; and 

27 lj) the fact that the adoptee may be provided with a copy of the original birth certificate upon 

28 request after reaching 18 years of age, unless the birth parent has specifically requested in writing that the 

29 vital statistics bureau withhold release of the original birth certificate. 

30 14) The counselor shall prepare a written report containing a description of the topics covered and 
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the number of hours of counseling. The report must specifically include the counselor's opinion of whether 

2 or not the parent understood all of the issues and was capable of informed consent. The report may be 

3 released to the person counseled, to the department, to an agency, or with the consent of the person 

4 counseled, to an attorney for the prospective adoptive parents. 

5 

6 NEW SECTION. Section 49. Revocation of relinquishment and consent. (1) The parent who 

7 executed the relinquishment and consent to adopt and the department, agency, or prospective adoptive 

8 parent named or described in the relinquishment and consent to adopt may mutually agree to its revocation 

9 prior to the issuance of an order terminating parental rights. 

10 (2) A relinquishment may not be revoked if an order has been issued terminating parental rights. 

11 

12 NEW SECTION. Section 50. Conditional relinquishment and consent. (1) A relinquishment and 

13 consent to adopt may provide that it not take effect only if: 

14 (a) the other parent does not execute a relinquishment and consent to adopt within a specified 

1 5 period; or 

16 (b) a court decides to not terminate another individual's parental relationship to the child. 

17 (2) A relinquishment and consent to adopt may not be conditioned on whether or not existing 

18 agreements for matters, including but not limited to visitation and ongoing communication with the child, 

1 9 are later performed. 

20 

21 NEW SECTION. Section 51. Content of relinquishment and consent to adopt. 11) A 

22 relinquishment and consent to adopt must be in writing and must contain: 

23 (a) the d;ite, place, and time of the execution of relinquishment and consent to adopt; 

24 (b) the name, date of birth, and current mailing address of the individual executing the 

25 reiinquishment and consent to adopt; 

26 (c) the date of birth and the name of the child to be adopted; and 

27 (d) the name, address, and telephone numbers of the department or agency to which the child is 

28 being relinquished or the name, address, and telephone numbers of the prospective adoptive parent or the 

29 lawyer representing the prospective adoptive parent with whom the individual executing the relinquishment 

30 and consent has placed or intends to place the child for adoption. 
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(2) A relinquishment and consent to adopt executed by a parent or guardian must state that the 

2 parent or guardian executing the document is voluntarily and unequivocally consenting to the: 

3 (a) permanent transfer of legal and physical custody of the child to the department or agency for 

4 the purposes of adoption; or 

5 (b) transfer of permanent legal and physical custody to, and the adoption of the child by, a specific 

6 identified adoptive parent whom the parent or guardian has selected. 

7 (3) A relinquishment and consent to adopt must state: 

8 (a) that after the document is signed or confirmed in substantial compliance with this section, it 

9 is final and, except under a circumstance stated in [section 50). may not be revoked or set aside for any 

1 O reason, including the failure of an adoptive parent to permit the individual executing the relinquishment and 

11 consent to adopt to visit or communicate with the child; 

12 (b) that the adoption will extinguish all parental rights and obligations that the individual executing 

13 the relinquishment and consent to adopt has with respect to the child, except for arrearages of child 

14 support unless the arrearages are waived by the person to whom they are owed, and that the 

15 relinquishment will remain valid whether or not any agreement for visitation or communication with the child 

1 6 is later performed; 

17 (c) that the individual executing the relinquishment and consent to adoption has: 

18 (i) received a copy of the relinquishment and consent to adoption; 

19 (ii) received a copy of a written agreement by the department, agency, or prospective adoptive 

20 parent to accept temporary custody and to provide support and care to the child until an adoption petition 

21 is granted or denied; 

22 (iii) if required, received counseling services and information about adoption pursuant to [section 

23 48] explaining the meaning and consequences of an adoption; 

24 (d) in direct parental placement adoptions, that the individual has: 

25 (i) been advised if the individual is: 

26 (A) a minor parent, by a lawyer who is not representing an adoptive parent or the agency to which 

27 the child is being relinquished; or 

28 (B) an adult, of the right to have a lawyer who is not representing an adoptive parent or the agency 

29 and whose fees are allowable expenses that can be paid by the prospective adoptive parents; 

30 (ii) been provided with a copy of the prospective adoptive parent's preplacement evaluation; 
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1 (e) in agency and direct parental placement adoptions, that the individual has: 

2 {i) been advised of the obligation to provide the medical and social history information required 

3 under [section 81 l pertaining to disclosures; and 

4 {ii) not received or been promised any money or anything of value for execution of the 

5 relinquishment and consent to adopt, except for payments authorized by [sections 14 7 and 148]. 

6 (4) A relinquishment and consent to adopt must provide that the individual who is relinquishing 

7 waives notice of any proceeding for adoption. 

8 

9 NEW SECTION. Section 52. Consequences of relinquishment and consent to adopt. Except under 

10 a circumstance stated in [section 50] a relinquishment and consent to the adoption of a child that is 

11 executed by a parent or guardian in substantial compliance with [section 511 is final and irrevocable. The 

12 relinquishment and consent to adopt: 

13 { 1) unless a court orders otherwise to protect the welfare of the child, entitles the department, 

14 agency, or prospective adoptive parent named or described to the legal and physical custody of the child 

15 and imposes on that department, agency, or prospective adoptive parent responsibility for the support and 

16 medical and other care of the child; 

17 (2) terminates any duty of the parent who executed the document with respect to the child except 

18 for arrearages of child support; and 

19 (3) terminates any right of the parent or guardian who executed the document to: 

20 (a) object to the placement of the child for adoption by the department or agency; 

21 {b) object to the child's adoption by the prospective adoptive parent; and 

22 {c) notice of the proceeding for adoption. 

23 

24 NEW SECTION. Section 53. Grounds for court to set aside relinquishment and consent. ( 1) The 

25 court shall set aside a relinquishment and consent to adopt if the individual who executed the 

26 relinquishment and consent establishes: 

27 (a) by clear and convincing evidence, before a decree of adoption is issued, that the consent was 

28 obtained by fraud or duress; or 

29 (b) by a preponderance of the evidence, that a condition permitting revocation has occurred, as 

30 expressly provided for in [section 50]. 
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12) A verbatim record of testimony must be made. 

2 

3 NEW SECTION. Section 54. Remedy when relinquishment and consent to adopt revoked or set 

4 aside -- expediency. I 1) If a relinquishment and consent to adopt that was executed by an individual is 

5 revoked or set aside, the department, agency, or prospective adoptive parent shall immediately return the 

6 child to the individual's custody and move to dismiss a proceeding for adoption or termination of the 

7 individual's parental rights to the child unless: 

8 (a) the department has legal custody pursuant to a court order; 

g (b) there are grounds for the department to seek a court order under the provisions of Title 41, 

1 O chapter 3; or 

11 (c) the individual did not have legal custody of the child at the time the relinquishment and consent 

12 to adopt was executed. 

13 (2) In the circumstances described in subsections (1 )(a) through (1 )(c) and when there is no 

14 existing court order providing for care and custody, the court shall issue an order providing for the care and 

15 custody of the child according to the best interests of the child under any law applicable to the 

16 circumstances of the case. 

17 (3) Except as provided in subsection ( 1), if after revocation or the setting aside of a relinquishment 

18 or consent a child is not returned immediately by the department, agency, or prospective adoptive parent, 

19 the individual may petition the court for appropriate relief. The action must take precedence over other 

20 cases and matters in the court. The court shall examine the petition, hear the case, and render a decision 

21 as soon as possible. 

22 

23 NEW SECTION. Section 55. Notarized denial of paternity -- no entitlement to notice. (1) Execution 

24 of a notarized denial of paternity of a child is a voluntary act that constitutes a waiver of all parental rights 

25 to the child. 

26 12) A notarized denial of paternity is irrevocable when executed. An individual who has executed 

27 a denial of paternity toward a child who is the subject of adoption proceedings is not entitled to notice of 

28 either the hearing to terminate parental rights or the hearing on an adoption petition. 

29 

30 NEW SECTION. Section 56. Notarized acknowledgment of paternity and denial of interest in 
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1 custody -- no entitlement to notice. ( 1) Submission of a notarized acknowledgment of paternity and a 

2 denial of any interest in the custody of the child is a voluntary act that constitutes a waiver of all parental 

3 rights to the child. 

4 (2) An individual who has executed an acknowledgment of paternity and denial of interest in the 

5 custody in a child who is the subject of adoption proceedings is not entitled to notice of either the hearing 

6 to terminate parental rights or the hearing on an adoption petition unless, subsequent to execution of the 

7 acknowledgment of paternity and denial of interest in custody, the individual has strictly complied with all 

8 of the requirements of [section 221 and has done so within the time limits established in [section 23]. 

9 

10 NEW SECTION. Section 57. Timing of proceedings to terminate. ( 1) In order to provide notice 

11 to a putative father at the earliest possible time of an expectant mother's intent to release an expected child 

12 for adoption and in order to facilitate early placement of a child for adoption, an expectant mother may 

13 initiate proceedings to terminate paternal rights by filing a petition of intent to place a child for adoption 

14 prior to the birth of the child. 

15 (2) A petition to terminate parental rights may also be filed after a child is born. 

16 

17 NEW SECTION. Section 58. Expected child -- filing of petition indicating intent to release or 

18 consent to adoption. (1) A pregnant individual may file a petition with the court indicating the intention to 

19 place an expected child for adoption. 

20 (2) The petition must include the following information: 

21 (a) the individual's intent to release the expected child for adoption; 

22 (b) the approximate date and location of conception; 

23 (c) the expected date of delivery; 

24 (d) any information concerning the identity and whereabouts of any putative or presumed father 

25 of the expected child unless the birth mother relies on the right to privacy; and 

26 (e) in a situation in which there is a presumed father, the grounds upon which the individual relies 

27 in contending that the nonexistence of the father and child relationship can be established in an action 

28 brought under 40-6-107. 

29 (3) The petition may allege more than one putative or presumed father. 

30 (4) The petition must be signed by the petitioner and notarized. 
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NEW SECTION. Section 59. Notice to any named father of intent to release child fm adoption. 

2 ( 11 Upon the filing of the petition under [section 581, the court shall issue a notice of intent to release a 

3 child for adoption. 

4 (2) The notice must be served by the petitioner, in the manner provided by the Montana Rules of 

5 Civil Procedure, upon each putative or presumed father at least 20 days prior to the expected date of birth 

6 of the child. Proof of service must be filed with the court. 

7 (3) A notice of intent to release directed to a putative father must indicate the approximate date 

8 and location of conception of the child and the expected date of birth and must inform the putative father 

9 that: 

1 O (a) in order to protect the putative father's rights to the child, the putative father is required to file 

11 notice of intent to claim paternity before the expected date of birth; 

12 (b) the putative father is required to appear at the hearing at the time and date set by the court: 

13 (c) the failure to file notice of intent to claim paternity before the expected date of birth: 

14 (i) constitutes a waiver of the right to receive the notice provided for in [section 22]; 

15 (ii) constitutes an irrevocable denial of the putative father's interest in the custody of the child; and 

16 (iii) will result in the court's termination of the putative father's rights to the child. 

17 (4) In addition to the information contained in subsection (3), a notice of intent to release directed 

18 to an individual presumed to be the father under 40-6-105 must also indicate the intention of the mother 

19 to ask for a declaration establishing the nonexistence of the father and child relationship and the grounds 

20 for seeking the declaration. 

21 

22 NEW SECTION. Section 60. Notice to any named father of intent to release child for adoption. 

23 (1) Upon the filing of the petition under [section 58], the court shall issue a notice of intent to release a 

24 child for adoption. 

25 (21 The notice must be served by the petitioner, in the manner provided by the Montana Rules of 

26 Civil Procedure, upon each putative or presumed father at least 20 days prior to the expected date of birth 

27 of the child. Proof of service must be filed with the court. 

28 (3) A notice of intent to release directed to a putative father must indicate the approximate date 

29 and .location of conception of the child and the expected date of birth and must inform the putative father: 

30 (al that in order to protect the putative father's rights to the child, the putative father is required 
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to register with the putative father registry as of the close of business on the expected date of birth of the 

2 child; 

3 lb) that the putative father is required to appear at the hearing at the time and date set by the court; 

4 le) of the rights and responsibilities to which the putative father will be entitled upon registering 

5 with the putative father registry; and 

6 Id) that the failure to comply with all requirements of filing with the putative father registry before 

7 the expected date of birth: 

8 Ii) constitutes a waiver of the right to receive the notice provided for in [section 22]; 

9 (ii) constitutes an irrevocable denial of the putative father's interest in the custody of the child; and 

10 (iii) will result in the court's termination of the putative father's rights to the child. 

11 (4) In addition to the information contained in subsection (3), a notice of intent to release directed 

1 2 to an individual presumed to be the father under 40-6-105 must also indicate the intention of the mother 

1 3 to ask for a declaration establishing the nonexistence of the father and child relationship and the grounds 

14 for seeking the declaration. 

15 

16 NEW SECTION. Section 61. Venue. Proceedings to terminate parental rights may be filed in the 

17 court in the county in which a petitioner resides, the child resides, or an office of the agency that is placing 

18 the child is located. 

19 

20 NEW SECTION. Section 62. Necessity for parental rights to be terminated. A child is not legally 

21 free for adoption until the parental rights of the birth parent or parents have been terminated by a court: 

22 ( 1 l as provided in [sections 1 through 156); 

23 (2) pursuant to Title 41, chapter 3; or 

24 (3) of competent jurisdiction in another state or country. 

25 

26 NEW SECTION. Section 63. Petition for termination of parental rights. 11 l Pending the termination 

27 or other disposition of the rights of the father of the child, the birth mother may execute a relinquishment 

28 and consent to adoption. 

29 (21 The department, a licensed child-placing agency, the prospective adoptive parent to whom the 

30 relinquishment is issued, or a guardian with custody of the child shall file with the court a signed and 
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1 notarized petition for termination of parental rights pursuant to [sections 1 through 1 56) or pursuant to Title 

2 41, chapter 3. 

3 (3) At the request of the relinquishing parent, the execution of a relinquishment may be conditioned 

4 as set forth in [section 50]. 

5 (4) Pending disposition of the petition, the court may enter an order authorizing temporarv care of 

6 the child. 

7 

8 NEW SECTION. Section 64. Contents of petition for termination of parental rights. I 1) The 

9 petition for termination of parental rights must state: 

1 0 (a) the identity of the petitioner; 

11 (b) the date and location of the birth of the child; 

12 (c) the date of the relinquishment by the birth mother or relinquishing parent; 

13 (d) the current location of the child; 

14 (e) the names and locations, if known, of any putative or presumed father of the child; 

15 (f) efforts and inquiries made to locate any parent whose identity is known but whose whereabouts 

16 are unknown; 

1 7 (g) the grounds on which the parental rights of any putative or presumed father to the child should 

1 8 be terminated; 

19 (h) whether a putative or presumed father is one from whom consent is not required; 

20 (i) whether court orders from any other proceeding have been issued terminating parental rights 

21 to the child who is the subject of the petition; 

22 (j) any other evidence supporting termination of the legal rights that a person has with regard to 

23 the child; and 

24 (k) a request for custody of the child prior to the adoption. 

25 (2) The petitioner shall file with the petition for termination of parental rights the following 

26 documents received in support of the petition: 

27 (a) any relinquishments and consents to adoption; 

28 (b) any denials of paternity; 

29 (c) any acknowledgments of paternity and denial of parental rights; 

30 (d) any response from the department to a request of whether any notice of intent to claim 
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paternity has been filed; 

(e) a counseling report required under [section 481; and 2 

3 

4 

(fl proof of service of any notice or acknowledgement of service or waiver of service received. 

5 NEW SECTION. Section 65. Contents of petition for termination of parental rights. ( 1 I The 

6 petition for termination of parental rights must state: 

7 (a) the identity of the petitioner; 

8 (b) the date and location of the birth of the child; 

9 (cl the date of the relinquishment by the birth mother or relinquishing parent; 

10 (d) the current location of the child; 

11 (e) the names and locations, if known, of any putative or presumed father of the child; 

12 (fl whether a parent is one from whom consent is not required; 

13 (gl whether court orders from any other proceeding have been issued terminating parental rights 

14 to the child that is the subject of the petition; 

15 (hl any other evidence supporting termination of the legal rights that a person has with regard to 

16 the child; and 

17 (i) a request for temporary custody of the child prior to the adoption. 

18 (21 The petitioner shall file with the petition for termination of parental rights the following 

19 documents received in support of the petition: 

20 (a) any relinquishments and consents to adoption; 

21 (b) any denials of paternity; 

22 (cl any acknowledgments of paternity and denial of parental rights; 

23 (dl any affidavits from the putative father registry that have been executed by the department; 

24 (el a counseling report required under [section 481; and 

25 (fl proof of service of any notice or acknowledgement of service or waiver of service received. 

26 

27 NEW SECTION. Section 66. Notice of hearing -- service. (1) Notice of a hearing to be held on 

28 the petition for termination of parental rights must be served in any manner appropriate under the Montana 

29 Rules of Civil Procedure or in any manner that the court may direct on: 

30 (al a putative or presumed father; 
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(b) a putative father who was not served with a notice of intent to release at least 20 days before 

2 the expected date of birth as specified in the notice of intent to release; 

3 (c) a spouse, if the parent relinquishing the child for adoption was married to that person at the 

4 time of conception of the child or at any time after conception but prior to birth; 

5 (d) a parent or legal guardian of the child in question who has not waived notice; or 

6 (e) any other person who is reasonably believed to be the father. 

7 (2) The notice of hearing must inform the putative or presumed father that failure to appear at the 

8 hearing constitutes a denial of the individual's interest in custody of the child and will result in the court's 

9 termination of the individual's rights to the child. 

10 13) Proof of service of the notice of hearing must be filed with the court. A notarized 

11 acknowledgement of service by the party to be served is proof of personal service. Proof of servicE: is not 

12 required if the putative father is present at the hearing. A waiver of notice of the hearing by an individual 

13 entitled to receive notice is sufficient. 

14 (4) If a person has not been identified as the father or putative father of the child, the court, on 

15 the basis of all information available, shall determine whether publication of notice of the proceeding is 

16 likely to lead to identification. If so, the court shall order publication in the manner that it considers 

17 appropriate. The name of the birth mother may be included in the publication only with the mother's 

18 written consent. 

19 (5) If the court finds that the father of the child is a person who did not receive either a timely 

20 notice of intent to release pursuant to [section 22] or a notice required pursuant to this section and who 

21 has not waived the right to notice of hearing and that person is not present at the hearing, the court shall 

22 adjourn further proceedings until that person is served with a notice of hearing. 

23 

24 NEW SECTION. Section 67. Notice of hearing -- service. 11) Notice of a hearing to be held on 

25 the petition for termination of parental rights must be served in any manner appropriate under the Montana 

26 Rules of Civil Procedure or in any manner that the court may direct on: 

27 (a) a putative or presumed father who has timely and properly complied with the putative father 

28 registry; 

29 (bl a putative father who was not served with a notice of intent to release at least 20 days before 

30 the expected date of birth as specified in the notice of intent to release; 
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(c) a spouse, if the parent relinquishing the child for adoption was married to that person at the 

2 time of conception of the child or at any time after conception but prior to birth; or 

3 (di a pa.rent or legal guardian of the child in question who has not waived notice. 

4 (2) The notice of hearing must inform the putative or presumed father or other parent that failure 

5 to appear at the hearing constitutes a denial of the individual's interest in custody of the child and will result 

6 in the court's termination of the individual's rights to the child. 

7 (3) Proof of service of the notice of hearing must be filed with the court. A notarized 

8 acknowledgement of service by the party to be served is proof of personal service. Proof of service is not 

9 required if the putative father is present at the hearing. A waiver of notice of the hearing by an individual 

1 0 entitled to receive notice is sufficient. 

11 (4) If the court finds that the father of the child is a person who did not receive either a timely 

12 notice of intent to release pursuant to [section 22) or a notice required -pursuant to this section and who 

13 has not waived the right to notice of hearing and that person is not present at the hearing, the court shall 

14 adjourn further proceedings until that person is served with a notice of hearing. 

15 

16 NEW SECTION. Section 68. Hearing on petition to terminate parental rights. ( 1) The court shall 

17 hold a hearing as soon as practical to determine the identity of and terminate the parental rights of the 

18 · father of the child. 

19 (21 If the mother has failed to name a putative father and no one has filed notice of intent to claim 

20 paternity, the court shall cause inquiry to be made in an effort to identify the father. The inquiry must 

21 include whether the mother was married at the time of conception of the child or at any time after 

2 2 conception. 

23 (3) Based on the evidence received and the court's inquiry, the court shall enter a finding 

24 identifying the father or declaring that the identity of the father could not be determined. 

25 (4) Based on the grounds set forth in [section 70] and the evidence received at the hearing, the 

26 court shall enter an order concerning the parental rights to the child. 

27 (5) If the court terminates the parental rights to the child and the department, agency, or 

28 prospective adoptive parent has agreed to accept custody of the child until the child is adopted, the court 

29 shall issue an order awarding custody of the child to the petitioner. 

30 
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NEW SECTION. Section 69. Hearing on petition to terminate parental rights. (1 l The court shall 

2 hold a hearing as soon as practical to determine the identity of and terminate the parental rights of the 

3 father of the child. 

4 ( 2) If the mother has failed to name a putative father and no one has registered with the putative 

5 father registry, the court shall cause inquiry to be made in an effort to identify the father. The inquiry must 

6 include: 

7 (al whether the mother: 

8 (il was married at the time of conception of the child or at any time after conception; 

9 (ii) was cohabiting with an individual of the opposite sex at the time of conception or birth of the 

10 child; and 

11 (iii) has received support payments or promises of support payments for the child or in connection 

1 2 with the pregnancy; and 

13 (bl whether any person formally or informally acknowledged possible paternity to the child. 

14 (3) Based on the evidence received and the court's inquiry, the court shall enter a finding 

1 5 identifying the father or declaring that the identity of the father could not be determined. 

16 (4) Based on the grounds set forth in [section 70] and the evidence received at the hearing, the 

17 court shall enter an order concerning the parental rights to the child. 

18 (5) If the court terminates the parental rights to the child and the department, agency, or 

19 prospective adoptive parent has agreed to accept custody of the child until the child is adopted, the court 

20 shall issue an order awarding custody of the child to the petitioner. 

21 

22 NEW SECTION. Section 70. Grounds for termination of parental rights. The court may terminate 

23 a parent's rights to a child who is the subject of an adoption proceeding based upon: 

24 (1 l the voluntary acts of the parent in: 

25 (a) executing a voluntary relinquishment and consent to adopt; 

26 (b) submitting a notarized denial of paternity executed pursuant to [section 55]; or 

27 (cl submitting a notarized acknowledgment of paternity and denial of interest in custody of the 

28 child executed pursuant to [section 56]; 

29 (2) a determination under [section 71] that the parent is unfit; 

30 (3) a determination under [section 72] that the relationship of parent and child does not exist; or 
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1 (4) a determination that the parent has irrevocably waived parental rights by failing to timely act 

2 to protect the rights. 

3 

4 NEW SECTION. Section 71. Finding of unfitness. ( 1) The court may terminate parental rights for 

5 purposes of making a child available for adoption on the grounds of unfitness if: 

6 (a) the court makes a determination that the parent has been judicially deprived of custody of the 

7 child on account of abuse or neglect toward the child; 

8 (bl the parent has in the state of Montana or in any other jurisdiction of the United States willfully 

9 abandoned the child, as defined in 41-3-102(7)(e), in Montana or in any other jurisdiction of the United 

10 States; 

11 (c) it is proven, to the satisfaction of the court, that the parent, if able, has not contributed to the 

12 support of the child for an aggregate period of 1 year before the filing of a petition for adoption; 

13 (d) it is proven, to the satisfaction of the court, that the parent is in violation of a court order to 

14 support either the child that is the subject of the adoption proceedings or other children with the same birth 

15 mother; 

16 (e) the parent has been found guilty by a court of competent jurisdiction of: 

17 (i) aggravated assault on the adoptee, as provided in 45-5-202; 

18 (ii) sexual assault on a child, as provided in 45-5-502; 

19 (iii) sexual intercourse without consent, as provided in 45-5-503, if the victim was a child; 

20 (iv) incest, as provided in 45-5-507, if the victim was a child; 

21 (v) homicide of a child, as provided in 45-5-102 or 45-5-103; 

22 (vi) sexual abuse of a child, as provided in 45-5-625; or 

23 (vii) ritual abuse of a minor, as provided in 45-5-627; 

24 (fl the child has been maintained by a public or private children's institution, a charitable agency, 

25 a licensed child-placing agency, or the department for a period of 1 year without the parent contributing 

26 to the support of the child during that period, if able; 

27 (g) a finding is made for a parent who is given proper notice of hearing: 

28 (i) that the parent has been convicted of a crime of violence or of violating a restraining or 

29 protective order; and 

30 (ii) the facts of the crime or violation and the parent's behavior indicate that the parent is unfit to 
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1 maintain a relationship of parent and child with the child; 

2 (h) a finding is made for a parent who is given proper notice of hearing and is a respondent to the 

3 petition to terminate parental rights and: 

4 (i) by a preponderance of the evidence, it is found that termination is in the best interests of the 

5 child; and 

6 (ii) upon clear and convincing evidence, it is found that one of the following grounds exists: 

7 {A) if the child is not in the legal and physical custody of the other parent, that the respondent is 

8 not able or willing to promptly assume legal and physical custody of the child and to pay for the child's 

9 support in accordance with the respondent's financial means; 

1 0 (8) if the child is in the legal and physical custody of the other parent and a stepparent who is the 

11 prospective adoptive parent, that the respondent is not able or willing to promptly establish and maintain 

12 contact with the child and to pay for the child's support in accordance with the respondent's financial 

13 means; 

14 (C) placing the child in the respondent's legal and physical custody would pose a risk of substantial 

15 harm to the physical or psychological well-being of the child because the circumstances of the child's 

16 conception, the respondent's behavior during the mother's pregnancy or since the child's birth, or the 

17 respondent's behavior with respect to other children indicates that the respondent is unfit to maintain a 

18 relationship of parent and child with the child; or 

19 (DI failure to terminate the relationship of parent and child would be detrimental to the child. 

20 (2) In making a determination under subsection (1 )(h)(ii)(D). the court shall consider any relevant 

21 factor, including the respondent's efforts to obtain or maintain legal and physical custody of the child, the 

22 role of other persons in thwarting the respondent's efforts to assert parental rights, the respondent's ability 

23 to care for the child, the age of the child, the quality of any previous relationship between the respondent 

24 and the child and between the respondent and any other children, the duration and suitability of the child's 

25 present custodial environment, and the effect of a change of physical custody on the child. 

26 

27 NEW SECTION. Section 72. Determination that no parent and child relationship exists. For 

28 purposes of making a child available for adoption, the court may terminate the parental rights of a putative 

29 father on the grounds that the parent and child relationship does not exist if: 

30 ( 1) a judicial determination is made under 40-6-107 that the parent and child relationship does not 
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1 exist. This includes the termination of the parental rights of the husband of the mother who is placing the 

2 child for adoption or the parental rights of an individual who is a presumed father of the child. 

3 (2) a determination is made that: 

4 (al an individual has not timely registered with the putative father registry; and 

5 (bl the child's mother was not married at the probable time of the child's conception or at the time 

6 the child was born; or 

7 (3) a putative father who timely registered with the putative father registry appears at the hearing 

8 but is unable to establish by a preponderance of the evidence the minimum requirements provided in 

9 [section 73) for demonstrating the establishment of a substantial relationship with the child. 

10 

11 NEW SECTION. Section 73. Putative father -- termination based upon failure to es~ablish 

12 substantial relationship. I 1) The parental rights of a putative father may be terminated by the court if the 

13 putative father has failed to timely establish and maintain a substantial relationship with the child. 

14 (2) A putative father who is not married to the child's mother but who has openly lived with the 

15 child for a period of 6 months immediately preceding placement of the child with adoptive parents and has 

16 openly claimed to be the father of the child during that period is considered to have developed a substantial 

17 relationship with the child and to have otherwise met the requirements of this section. 

18 (3) In order to meet the minimal showing of having established a substantiai relationship with 

19 regard to a child who is the subject of an adoption proceeding occurring more than 6 months after the 

20 child's birth, a putative father has the burden of showing that the putative father has: 

21 (a) demonstrated a full commitment to the responsibilities of parenthood, when not prevented from 

22 doing so by the person or authorized agency having lawful custody of the child, by providing financial 

23 support for the child in a fair and reasonable sum and in accordance with the putative father's ability and 

24 either: 

25 (i) visiting the child at least monthly when physically and financially able to do so; or 

26 (ii) having regular contact with the child or with the person or agency having the care and custody 

27 of the child when physically and financially unable to do so; and 

28 {b) manifested an ability and willingness to assume legal and physical custody of the child if the 

29 child was not in the physical custody of the other parent. 

30 (4) In order to meet the minimal showing of having established a substantial relationship with 
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regard to a child who is the subject of an adoption proceeding involving a child who Is under 6 months of 

2 age at the time the child becomes the subject of adoption proceedings, a putative father has the burden 

3 to show that: 

4 (a) the putative father has manifested a full commitment to parental responsibilities by performing 

5 all of the acts described in this subsection (4) prior to the time the mother executed a relinquishment and 

6 consent for adoption, including registering with the putative father registry; and 

7 (b) if the putative father had actual knowledge of the pregnancy, paying a fair and reasonable 

8 amount of the expenses incurred in connection with the pregnancy and the child's birth in accordance with 

9 the putative father's means when not prevented from doing so by the person or authorized agency having 

10 lawful custody of the child; 

11 (c) making reasonable and consistent payments, in accordance with the putative father's means, 

12 for the support of the child since birth; 

13 (d) visiting regularly with the child; and 

14 (e) manifesting an ability and willingness to assume legal and physical custody of the child if, 

15 during this time, the child was not in the physical custody of the mother. 

16 (5) The subjective intent of a putative father, whether expressed or otherwise, unsupported by 

17 evidence of acts specified in this section does not preclude a determination that the father failed to meet 

1 8 the requirements of this section. 

19 

20 NEW SECTION. Section 74. Irrevocable waiver of parental rights. ( 1) The court may find an 

21 irrevocable waiver of parental rights of: 

22 (a) a putative father who was timely served with notice of intent to release if the court is provided 

23 with proof of service and proof that the putative father failed to timely file a notice of intent to claim 

24 paternity; 

25 lb) a parent or putative father who is served with notice of proceedings and fails to appear at the 

26 hearing; or 

27 le) a parent or putative father who is served with notice of proceedings and appears and denies 

28 any interest in custody of the child. 

29 (2) The court may terminate parental rights under this section upon a finding of irrevocable waiver 

30 of all rights to the child. 
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1 NEW SECTION. Section 75. Irrevocable waiver of parental rights. ( 1) The court may find an 

2 irrevocable waiver of parental rights of: 

3 (al a putative father who was timely served with notice of intent to release if the court is provided 

4 with proof of service and proof that the putative father failed to timely comply with the requirements of the 

5 putative father registry; 

6 (b) a parent or putative father who is served with notice of proceedings and fails to appear at the 

7 hearing; or 

8 (c) a parent or putative father who is served with notice of proceedings and appears and denies 

9 any interest in custody of the child. 

10 (2) The court may terminate parental rights under this section upon a finding of irrevocable waiver 

11 of all rights to the child. 

12 

13 NEW SECTION. Section 76. Appearance of parent at hearing -- determination of custody. ( 1) If 

14 a parent appears at the hearing on the petition to terminate parental rights, objects to the termination of 

15 rights, and requests custody of the child, the court shall set deadlines that allow the parties to complete 

16 discovery and shall set a hearing on the determination of the parent's rights to the child. 

17 (2) At the hearing, the court shall consider whether there is a basis for terminating parental rights 

18 and whether the best interests of the child will be served by granting custody to the respondent parent, 

19 the department, a licensed child-placing agency, or a prospective adoptive parent in a direct parental 

20 placement adoption. 

21 (3) If the petitioner has established that there are grounds for terminating parental rights and it is 

22 in the best interests of the child for termination to occur, those rights must be terminated. 

23 

24 NEW SECTION. Section 77. Effect of order terminating parental rights. An order granting the 

25 petition for termination of parental rights: 

26 ( 1) terminates the parent and child relationship except for an obligation for arrear ages of child 

27 support; 

28 (2) terminates the jurisdiction of the court over the child in any dissolution or separate maintenance 

29 action; 

30 (3) extinguishes any right the parent had to withhold consent to a proposed adoption of the child 
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1 or to further notice of a proceeding for adoption; and 

2 (4) awards custody of the child to the department, agency, or prospective adoptive parent to whom 

3 the relinquishment was given if the department, agency, or prospective adoptive parent has agreed in 

4 writing to accept custody of the child until the adoption is finalized. 

5 

6 NEW SECTION. Section 78. Appeal. An order terminating parental rights is a final order for 

7 purposes of appeal. 

8 

9 NEW SECTION. Section 79. Expediency. A contested termination of parental rights action must 

1 O take precedence over other cases and matters in the court or on appeal. The court shall examine any issues 

11 raised in challenging termination of a parent's rights or regarding the validity of any interlocutory or final 

12 adoption decree and shall render a decision as soon as possible. 

13 

14 NEW SECTION. Section 80. Finality. Subject to the disposition of a timely appeal, upon expiration 

15 of 6 months after an order terminating parental rights has been issued, the order may not be questioned 

16 by any person, in any manner, or upon any ground, including fraud, misrepresentation, failure to give any 

1 7 required notice, or lack of jurisdiction of the parties or the subject matter. 

18 

19 NEW SECTION. Section 81. Duty to disclose information -- form -- availability -- filing. ( 1) Except 

20 for an adoption proceeding by a stepparent, in any adoption under [sections 1 through 156], a birth parent, 

21 the department, or an agency shall provide a prospective adoptive parent with social and medical histories 

22 of the birth families, including tribal affiliation, if applicable. 

23 (2) In a direct parental placement adoption, the birth family social and medical histories must be 

24 completed on a form provided by the department and filed with the court when the adoption petition is 

25 filed. 

26 (3) The department shall make a form available to agencies and court administrators for public 

2 7 distribution. 

28 

29 NEW SECTION. Section 82. Retention of disclosures. (1) In a direct parental placement adoption, 

30 the disclosures required by [section 81) must be filed with the court in support of the notice of parental 
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placement filed pursuant to [section 95] and must be permanently maintained. 

2 (2) In an adoption arranged by the department or an agency, the disclosures required by (section 

3 81] must be permanently maintained in the files of the department or the agency. 

4 

5 NEW SECTION. Section 83. Preplacement evaluation -- timing. ( 1) A child may not be placed for 

6 purposes of adoption unless the person with whom a child is proposed to be placed has had a preplacement 

7 evaluation completed to determine fitness and readiness as an adoptive parent. 

8 (2) In a direct parental placement adoption, the placing parent must be provided with a copy of the 

9 preplacement evaluation prior to execution of a relinquishment and consent to adoption of the child. 

10 (3) The required preplacement evaluation must provide all pertinent information pertaining to the 

11 topics identified in [section 85]. 

12 

13 NEW SECTION. Section 84. Initiation of preplacement evaluation -- who conducts evaluation --

14 payment of fees. ( 1) A prospective adoptive parent who wishes to adopt a child may initiate the process 

15 by: 

16 (a) establishing a client relationship with the department or a licensed child-placing agency; or 

17 (bl requesting a preplacement evaluation from either the department or a licensed child-placing 

18 agency. 

19 (2) The department may contract with a licensed social worker or a licensed child-placing agency 

20 to conduct the evaluation. 

21 (3) The prospective adoptive parent and the home of the prospective adoptive parent must be 

22 studied and evaluated according to the department's or licensed child-placing agency's standards for 

23 placement of a child. 

24 (4) A department or agency from which an individual is seeking to adopt a child may require the 

25 individual to be evaluated by its own qualified employee or independent contractor even if the individual 

26 has received a favorable preplacement evaluation from another evaluator. 

27 (5) Fees for the study and report are set by the entity completing them and must be paid for by 

28 the prospective adoptive parent. 

29 

30 NEW SECTION. Section 85. Information to be reviewed in conducting preplacement evaluation. 
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( 1) A preplacement evaluation must include a review of the following information about the prospective 

2 adoptive parent: 

3 (al a check of criminal conviction data, data on substantiated abuse or neglect of a child under Title 

4 41, chapter 3, and data pertaining to any involvement in incidents of domestic violence by any person over 

5 the age of 13 living in the prospective home; 

6 (bl medical and social history and current health; 

7 (cl assessment of potential parenting skills; 

8 (d) assessment of ability to provide adequate financial support for a child; and 

9 (e) assessment of the level of knowledge and awareness of adoption issues, including when 

1 O appropriate, matters relating to open, interracial, cross-cultural, and special needs adoptions. 

11 (2l (a) The prospective adoptive parent, the department of justice, and other state, county, and 

12 local agencies, after written notice to the subject of the study, shall give the department or agency 

13 completing the adoption study substantiated data pertaining to criminal convictions and any reports 

14 concerning domestic violence and substantiated abuse or neglect of children or vulnerable adults. 

15 (b) The adoption study must also include a check of the youth court records of each person over 

16 the age of 13 living in the prospective home. Pursuant to sections 41-5-603 and 41-5-604, the youth court 

17 shall release the requested information to the agency or department completing the adoption study. The 

18 study must include an evaluation of the effect of a conviction, adjudication, or finding of substantiated 

19 abuse or neglect on the ability to care for a child. 

20 (3l The preplacement evaluation must include at least one in-home visit with the prospective 

21 adoptive parent and at least one interview with each family member. 

22 

23 NEW SECTION. Section 86. Contents of preplacement evaluation. (1) The preplacement 

24 evaluation report must contain the following information if available: 

25 (a) age and date of birth, nationality, racial or ethnic background, and any religious affiliation; 

26 (b) marital status and family history, including the age and location of any child of the individual 

27 and the identity of and relationship to anyone else living in the individual's household; 

28 (cl physical and mental health and any history of abuse of alcohol or drugs; 

29 (d) educational and employment history and any special skills; 

30 (e) property and income, including outstanding financial obligations as indicated in a current credit 
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report or financial statement furnished by the individual; 

2 (f} any previous request for an evaluation or involvement in an adoptive placement and the outcome 

3 of the evaluation or placement; 

4 (g) whether the individual has been charged with or convicted of domestic violence or has been 

5 involved in a substantiated charge of child abuse or neglect or elder abuse or neglect and the disposition 

6 of the charges; 

7 (h) whether the individual is subject to a court order restricting the individual's right to custody or 

8 visitation with a child; 

9 (i) whether the individual has been convicted of a crime other than a minor traffic violation; 

10 (j) whether the individual has located a parent interested in placing a child with the individual for 

11 adoption and, if so, a brief description of the parent and the child; and 

12 (k) any other fact or circumstance that may be relevant in determining whether the individual is 

13 suited to be an adoptive parent, including the quality of the environment in the individual's home and the 

14 functioning of other children in the individual's household. 

15 ( 2) The report must contain recommendations regarding the suitability of the subject of the study 

16 to be an adoptive parent. 

17 (3) A preplacement evaluation is valid for 1 year following its date of completion and must be 

18 updated if there is a significant change in circumstances. 

19 (4) Prior to accepting physical custody of a child for purposes of adoption, a prospective adoptive 

20 parent must have the preplacement evaluation completed by the evaluator, and the evaluation must 

21 specifically address the appropriateness of placing the specifically identified child or children who will be 

22 the subject of the adoption proceedings with the prospective adoptive parent. 

23 

24 NEW SECTION. Section 87. Recommendation. ( 1) An evaluator shall assess the information 

25 required by [section 85] to determine if it raises a specific concern that placement of any child or a 

26 particular child in the home of the individual would pose a significant risk of harm to the physical or 

27 psychological well-being of the child. 

28 (2) If an evaluator determines that the information assessed does no_t raise a specific concern, the 

29 evaluator shal! find that the individual is suited to be an adoptive parent. The evaluator may comment 

30 about any factor that in the evaluator's opinion makes the individual suited in general or for a particular 
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1 child. 

2 13) If an evaluator determines that the information assessed raises a specific concern, the 

3 evaluator, on the basis of the original or any further investigation, shall find that the individual is or is not 

4 suited to be an adoptive parent. The evaluator shall support the finding with a written explanation. 

5 

6 NEW SECTION. Section 88. Distribution of evaluation -- retention -- immunity for evaluator. (1) 

7 If a preplacement evaluation contains a finding that an individual is suited to be an adoptive parent, the 

8 evaluator shall give the individual a signed copy of the evaluation. The evaluator shall furnish a copy of 

9 the evaluation to a department, agency, or other person authorized to place a child for adoption. 

10 12) The evaluator shall provide a signed copy of the evaluation to the individual and to the 

11 department. The department shall permanently retain the copy of the evaluation. 

12 (3) An evaluator shall retain the original of a completed or incomplete preplacement evaluation and 

1 3 a list of each source for each item of information in the evaluation for 2 years. 

14 (4) An evaluator who conducted an evaluation in good faith is not subject to civil liability for 

1 5 anything contained in the evaluation. 

16 

17 NEW SECTION. Section 89. Action by department. If, before a decree of adoption is issued, the 

18 department learns from an evaluator or another person that a child has been placed for adoption with an 

19 individual who is the subject of a preplacement evaluation on file with the department containing a finding 

20 of unsuitability, the department shall immediately review the evaluation and make a determination of 

21 whether the department has authority pursuant to Title 41, chapter 3, to intervene. 

22 

23 NEW SECTION. Section 90. Court waiver for relatives. The court may waive the requirement of 

24 a preplacement evaluation when a parent or guardian places a child for adoption directly with an extended 

25 family member of the child. A postplacement evaluation must be conducted during the pendency of a 

26 proceeding for adoption. 

27 

28 NEW SECTION. Section 91. Filing of evaluation in adoption proceedings. ( 1) In a direct parental 

29 placement adoption, the preplacement evaluation must be filed with the court in support of the petition to 

30 terminate parental rights for purposes of adoption. 
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1 12) In an adoption arranged by the department or a licensed child-placing agency, the preplacement 

2 evaluation must be permanently maintained in the files of the department or the licensed child-placing 

3 agency. 

4 

5 NEW SECTION. Section 92. Requirement for preplacement evaluation. ( 1) Before the department 

6 or licensed child-placing agency may place a child for purposes of adoption, the prospective adoptive parent 

7 and the home of the prospective adoptive parent must be studied and evaluated as provided in [section 84]. 

8 (2) The department or agency shall prepare a written report containing the results of its evaluation. 

9 

1 O NEW SECTION. Section 93. Parties to direct parental placement adoption. A parent of a child may 

11 directly place the child for adoption with a specifically identified prospective adoptive parent who: 

1 2 ( 1) resides in Montana or in another state that allows direct parental placement; 

13 (2) is known to and has been personally selected by the parent; and 

14 (3) has previously obtained a favorable preplacement evaluation. 

15 

16 NEW SECTION. Section 94. Duties of placing parent. (1) A parent who is directly placing a child 

17 for adoption shall execute a voluntary relinquishment and consent to adopt, including: 

18 (a) receiving the counseling required by [section 48]; and 

19 (b) if the parent is a minor, being advised by legal counsel other than the attorney representing the 

20 prospective adoptive parent. 

21 (21 Unless a birth mother relies on the right to privacy, a placing parent shall identify and provide 

22 information on the location of any other legal parent or guardian of the child, including: 

23 (a) any .::urrent spouse; 

24 (b) any spouse who is the other birth parent and to whom the parent was married at the probable 

25 time of conception or birth of the child; and 

26 (c) any adoptive parent. 

27 (3) A placing parent shall identify and provide information pertaining to any Indian heritage of the 

28 child that would bring the child within the jurisdiction of the Indian Child Welfare Act, 25 U.S.C. 1901, et 

29 seq. 

30 (4) A parent placing a child for adoption in a direct parental placement adoption shall provide: 
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(a) the disclosures of medical and social history required pursuant to [section 81 I; 

2 (bl a certified copy of the child's birth certificate or other document certifying the place and date 

3 of the child's birth; and 

4 (cl a certified copy of any existing court orders pertaining to custody or visitation of the child. 

5 (5) A parent placing a child for adoption in a direct parental placement adoption shall file a notice 

6 of parental placement. 

7 (6) A parent placing a child for adoption in a direct parental placement adoption shall file a 

8 disclosure of all disbursements made to or for the benefit of the parent by the prospective adoptive parent 

9 or any person acting on behalf of the prospective adoptive parent. 

10 (7) Subject to the limitations set in [section 1481, counseling expenses, legal fees, and the 

11 reasonable costs of preparing reports documenting the required disclosures of medical and social history 

12 and the disclosures documenting disbursements are allowable expenses that can be paid for by the 

1 3 prospective adoptive parent. 

14 

15 NEW SECTION. Section 95. Direct parental placement -- information to be filed. ( 1) A parent who 

16 proposes to place a child for adoption with a prospective adoptive parent who resides in Montana and who 

17 is not the child's stepparent or an extended family member shall file with the court of the county in which 

18 the prospective adoptive parent or the parent making the placement resides the following: 

19 (a) a notice of parental placement containing the following information: 

20 (i) the name and address of the placing parent; 

21 (ii) the name and address of each prospective adoptive parent; 

22 (iii) the name and address or expected date and place of birth of the child; 

23 (iv) the identity and information on the location of any other legal parent or guardian of the child, 

24 including any current spouse, any spouse who is the other birth parent and to whom the parent was 

25 married at the probable time of conception or birth of the child, and any adoptive parent; 

26 (v) all relevant information pertaining to any Indian heritage of the child that would bring the child 

27 within the jurisdiction of the Indian Child Welfare Act, 25 U.S.C. 1901, et seq.; and 

28 (vi) the name and address of counsel, a guardian ad I item, or other representative, if any, of each 

29 of the parties mentioned in subsections (1)(a)(i) through (l)(a)(iii); 

30 (bl a relinquishment and consent to adoption of the child by the adoptive parent; 
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(c) the counseling report required by [section 48]; 

2 (d) the medical and social history disclosures required by [section 81 ]; 

3 (el a report of disbursements identifying all payments made to or to the benefit of the placing 

4 parent by the prospective adoptive parent or anyone acting on the parent's behalf that contains a statement 

5 by each person furnishing information in the report attesting to the truthfulness of the information furnished 

6 by that person; 

7 (fl a certified copy of the child's birth certificate or other document certifying the place and date 

8 of the child's birth; 

9 (g) a certified copy of any existing court orders pertaining to custody or visitation of the child; and 

1 0 (h) the preplacement evaluation. 

11 (2) The notice of parental placement must be signed by the parent making the placement. 

12 

13 NEW SECTION. Section 96. Duty of prospective adoptive parent to provide preplacement 

14 evaluation. (1) Prior to taking custody of a child whom the prospective adoptive parent intends to adopt, 

15 the prospective adoptive parent shall obtain a favorable preplacement evaluation. 

16 12) A placing parent must be provided with a copy of the preplacement evaluation prior to 

17 execution of a relinquishment and consent to adoption of the child. 

18 

19 NEW SECTION. Section 97. Duty to promptly petition. (11 Within 30 days after the filing of a 

20 notice of parental placement or the execution of a relinquishment and consent to the adoption of the child, 

21 whichever is later, a prospective adoptive parent shall promptly act to resolve the child's legal status by 

22 filing: 

23 (a) a petition for termination of parental rights for purposes of adoption, including a request for 

24 custody, that includes: 

25 (i) the relinquishment and consent to adopt executed by any legal parent other than the placing 

26 parent who has filed the notice of parental placement; 

27 (ii) a certified copy of any court order terminating the rights and duties of any parent or guardian 

28 of the child; and 

29 (iii) any other evidence supporting termination of the legal rights a person has with regard to the 

30 child; 
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1 (b) a petition to adopt the child who is the subject of the proceedings; 

2 (c) a copy of the preplacement evaluation pertaining to the adoptive parent; 

3 (d) a copy of an agreement with the department or a licensed child-placing agency agreeing to 

4 accept supervision over the postplacement evaluation period and to prepare the postplacement evaluation; 

5 (e) a disclosure of all disbursements made with regard to the adoptive placement to date; and 

6 (f) an affidavit from the department reporting on whether any individual has registered with the 

7 putative father registry and claims an interest in the child. 

8 (2) The prospective adoptive parent shall request that the court promptly notice the rr,atters 

9 provided for in subsection ( 1) for hearing in a timely manner. 

10 

11 NEW SECTION. Section 98. Custody order. ( 1) The court shall consider the petition to adopt and 

12 shall make a determination as to whether temporary custody should be awarded to the petitioner. In 

13 making that determination, the court shall consider: 

14 (a) the preplacement evaluation that pertains specifically to placement of the child who is the 

15 subject of the adoption petition with the petitioner; and 

16 (b) if any significant change in the petitioner's or child's circumstances has occurred since 

17 preparation of the preplacement evaluation. 

18 (2) Upon a determination that it is in the best interests of the child, the court shall enter an order 

19 granting temporary custody to the prospective adoptive parent. 

20 (3) Upon a determination that it is not in the best interests of the child to place custody with the 

21 prospective adoptive parent, the court shall deny the petition to terminate parental rights of the placing 

2 2 parent and shall make any other order with regard to the custody of the child that is necessary to protect 

23 the well-being of the child. 

24 

25 NEW SECTION. Section 99. Period for postplacement supervision. (1) In a direct parental 

26 placement adoption, the court shall maintain jurisdiction over the placement during a postplacement 

27 evaluation period and issue an order for postplacement supervision and a postplacement evaluation. 

28 (2) The postplacement evaluation period must be supervised and evaluated by a qualified person 

29 appointed, contracted with, or employed by: 

30 (a) the department, if the department has accepted supervision of the placement; or 
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lb) a licensed child-placing agency. 

2 13) The court shall provide the evaluator with copies of the petition for adoption and the items filed 

3 with the petition. 

4 14) A decree of adoption may not be entered for at least 6 months from the date an order is entered 

5 granting temporary custody during the pendency of the proceedings. 

6 

7 NEW SECTION. Section 100. Postplacement evaluation for direct parental placement adoption. 

8 (1) An evaluation must be based on a personal interview with the prospective adoptive parent in the 

9 prospective parent's home and an observation of the relationship between the child and the prospective 

10 adoptive parent. 

11 (2) An evaluation must be in writing. 

12 (3) At a minimum, the evaluation must include the following information: 

13 (a) assessment of adaptation by the prospective adoptive parent to parenting the child; 

14 (bl assessment of the health and well-being of the child in the prospective adoptive home; 

15 (c) analysis of the level of incorporation by the child into the prospective adoptive parent's home, 

16 extended family, and community; 

17 (d) assessment of the level of incorporation of the child's previous history into the prospective 

18 · adoptive home, such as cultural or ethnic practices, or contact with former foster parents or biological 

19 relatives; and 

20 (e) an account of any change in the prospective adoptive parent's marital status or family history, 

21 physical or mental health, home environment, property, income, or financial obligations since the filing of 

22 the preplacement evaluation. 

23 (4) The evaluation must contain a definite recommendation stating the reasons for or against the 

24 proposed adoption. 

25 

26 NEW SECTION. Section 101. Time and filing of evaluation. (1) Unless the court for good cause 

2 7 allows an earlier or later filing, the evaluator shall file a complete written evaluation with the court within 

28 not !ess than 90 days and not more than 180 days after receipt of the court's order for an evaluation. 

29 (2) If an evaluation raises a specific concern, as described in [section 87], the evaluation must be 

30 filed immediately and must explain why the concern poses a significant risk of harm to the physical or 
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1 psychological well-being of the child. 

2 (3) An evaluator shall give the prospective adoptive parent a copy of the evaluation when it is tiied 

3 with the court and shall permanently retain a copy of the evaluation and a list of every source for each item 

4 of information in the evaluation. If the evaluator ceases to conduct business in Montana, all evaluations 

5 in the evaluator's possession must be forwarded to the department for permanent retention. 

6 

7 NEW SECTION. Section 102. Motion to enter adoption decree. (1) The prospective adoptive 

8 parent may file a motion for entry of an adoption decree no sooner than 6 months after the court has 

9 granted temporary custody to the prospective adoptive parent. 

1 O (2) The motion must be supported by the following documents: 

11 (a) the postplacement evaluation prepared pursuant to [section 100]; and 

12 (bl an updated list of all disbursements made in connection with the adoption proceeding. 

13 (31 A notice of hearing is not required for any party whose parental rights have been terminated 

14 in prior proceedings. 

15 (41 The court shall consider the petition and shall grant or deny the petition pursuant to the 

16 provisions of [sections 125 through 134]. 

17 (51 If the petition to adopt is denied, the court shall provide notice to the placing parent that the 

18 petition has been denied and shall take appropriate action for placement of the child pursuant to [section 

19 131]. 

20 (6) Finality of the decree or the order denying the decree and the time for appeal are determined 

21 pursuant to [section 137]. 

22 

23 NEW SECTION. Section 103. Records. All records filed with the court in a direct parental 

24 placement adoption must be permanently maintained by the court. 

25 

26 NEW SECTION. Section 104. Factors to be considered -- best interests of child. ( 1) All relevant 

27 factors must be considered in determining the best interests of the child in an adoption proceeding. Factors 

28 relevant to the determination of a prospective adoptive parent's parenting ability, the future security for a 

29 child, and familial stability must be considered. In determining the best interests of the child, the following 

30 factors with regard to a prospective adoptive parent may be considered: 
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(a) age, as it relates to health, earning capacity, provisions for the support of a child, or other 

2 relevant circumstances; 

3 (b) marital status, as it relates to the ability to serve as a parent in particularized circumstances; 

4 and 

5 (c) religion, as it relates to the ability to provide the child with an opportunity for religious or 

6 spiritual and ethical development and as it relates to the express preference of a birth parent or a child to 

7 be placed with an adoptive parent of a particular religious faith or denomination. 

8 (2) For purposes of ensuring that the best interests of the child are met, the department or a 

9 licensed child-placing agency is authorized to gather and use, in an appropriate, nonarbitrary manner, 

10 information concerning the age, marital status, and religious beliefs of a prospective adoptive parent. The 

11 authority granted by this subsection includes the authority to receive and to consider, consistent with the 

12 best interests of the child, the preferences of birth parents relating to the age, marital status, or religious 

13 beliefs of an adoptive parent. 

14 ( 3) Consideration of religious factors by a licensed child-placing agency that is affiliated with a 

15 particular religious faith is not arbitrary consideration of religion within the meaning of this section. 

16 

1 7 NEW SECTION. Section 105. Parties to department or agency placement. A parent of a child may 

1 B relinquish the child for adoption to the department or a licensed child-placing agency. The department or 

19 agency shall agree in writing to accept the relinquishment of a placing parent as provided in [section 43] 

20 before the relinquishment is valid. 

21 

22 NEW SECTION. Section 106. Duties of placing parent. (1 l A parent who is placing a child for 

23 adoption shall comply with the provisions for executing a voluntary relinquishment and consent to adopt. 

24 (2) A parent placing a child for adoption shall identify and provide information on the location of: 

25 (a) any other legal parent or guardian of the child, including any current spouse; and 

26 (b) any spouse who is the other birth parent and to whom the parent was married at the probable 

27 time of conception or birth of the child. 

28 (3) A parent placing a child for adoption shall identify and provide information pertaining to any 

29 Indian heritage of the child that would bring the child within the jurisdiction of the Indian Child Welfare Act, 

30 25 U.S.C. 1901, et seq. 
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(4) A parent placing a child for adoption shall provide: 

2 (a) the disclosures of medical and social history; 

3 (bl a certified copy of the child's birth certificate or other document certifying the place and date 

4 of the child's birth; and 

5 (cl a certified copy of any existing court orders pertaining to custody or visitation of the child. 

6 

7 NEW SECTION. Section 107. Counseling requirements. To the extent required by [sections 1 

8 through 156] and the department's or agency's standards, the department or agency shall provide 

9 counseling to the parties involved in the adoption. 

10 

11 NEW SECTION. Section 108. Waiting period following placement of child. (1) Once the 

12 department or agency has received custody of the child and placed the child for adoption, the department 

13 or agency shall supervise and evaluate the placement during a 6-month postplacement evaluation period. 

14 (2) The department or agency may recommend in the postplacement evaluation filed with the 

15 petition for adoption that the court issue a decree of adoption sooner than the 6-month postplacement 

16 evaluation period if: 

1 7 (al (i) a period of at least 6 months has elapsed since the department or agency placed the child 

18 in the prospective adoptive home; and 

19 (ii) the department or agency has completed a postplacement evaluation during that period; or 

20 (bl (i) a postplacement evaluation has been completed and filed with the court; and 

21 (ii) there are detailed extenuating circumstances supporting a waiver of the 6-month postplacement 

22 evaluation period. 

23 (3) The department or an agency may recommend the waiver of the 6-month postplacement 

24 evaluation period and the postplacement evaluation if the adoptee has been in the petitioner's home as a 

25 foster child for at least 1 year. 

26 

27 NEW SECTION. Section 109. Petition for adoption filed by prospective adoptive parent. After the 

28 child has been placed by the department or agency with the prospective adoptive parent, the parent shall 

29 file a petition for adoption. 

30 
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NEW SECTION. Section 110. Postplacement department or agency evaluation. ( 1) The 

2 department or agency shall complete a written postplacement evaluation. The postplacement evaluation 

3 must be conducted according to the department's or agency's standards for placement of a child and at 

4 a minimum must include a personal interview with the prospective adoptive parent in that person's home 

5 and observation of the relationship between the child and the prospective adoptive parent. 

6 (21 Upon the filing of a petition for adoption by the prospective adoptive parent, the department 

7 or agency shall file the postplacement evaluation. 

8 (3) The evaluation must include the following information: 

9 (a) whether the child is legally free for adoption; 

10 (b) whether the proposed home is suitable for the child; 

11 (c) a statement that the medical and social histories of the birth parents and child hav.e been 

12 provided to the prospective adoptive parent; 

13 (d) an assessment of adaptation by the prospective adoptive parent to parenting the child; 

14 (e) a statement that the 6-month postplacement evaluation period has been complied with or 

15 should be waived; 

16 (f) any other circumstances and conditions that may have a bearing on the adoption and of which 

1 7 the court should have knowledge; 

18 (g) whether the agency waives notice of the proceeding; 

19 (h) a statement that any applicable provision of law governing an interstate or intercountry 

20 placement of the child has been complied with; and 

21 (i) a statement of compliance with any applicable provisions of the Indian Child Welfare Act, 25 

22 U.S.C. 1901, et seq. 

23 (4) The evaluation must contain a definite recommendation stating the reasons for or against the 

24 proposed adoption. 

25 

26 NEW SECTION. Section 111. Consent to adoption. (1) Upon the filing of the petition for adoption 

27 by the prospective adoptive parent, the department or agency that has custody of the child shall file its 

28 consent to adoption. 

29 (2) Except as provided in subsection (3). the withdrawal of a consent for an adoption filed by the 

30 department or an agency in connection with that petition for adoption is not permitted. 
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1 (3) Upon a motion to withdraw consent, notice and opportunity to be heard must be given to the 

2 petitioner and to the person seeking to withdraw consent. The court may, if it finds that the best interests 

3 of the child will be furthered, issue a written order permitting the withdrawal of the consent. 

4 (4) The entry of a decree of adoption renders a consent irrevocable. 

5 

6 NEW SECTION. Section 112. Relinquishment to stepparent. (1) A parent may relinquish parental 

7 rights for the purposes of adoption of a child by the child's stepparent or a member of the child's extended 

8 family. The relinquishment must be executed in accordance with [sections 42 through 52). The 

9 relinquishment may be executed at any time after the child is 72 hours old. 

10 (2) The stepparent or extended family member shall accept the relinquishment in writing. 

11 

12 NEW SECTION. Section 113. Standing to adopt stepchild. (1) A stepparent has standing to file 

13 a petition for adoption of a minor stepchild of the stepparent's spouse if: 

14 (a) the spouse has sole legal and physical custody of the child and the child has been in the 

1 5 physical custody of the spouse and the stepparent during the 60 days preceding the filing of a petition for 

16 adoption; 

17 (b) the spouse is deceased or mentally incompetent but, before dying or being judicially declared 

18 mentally incompetent, had legal and physical custody of the child, and the child has resided primarily with 

1 9 the stepparent during the 12 months preceding the filing of the petition; or 

20 (c) the department or an agency placed the child with the stepparent. 

21 (2) For good cause shown, a court may allow an individual who is not the stepparent but who has 

22 the consent of the custodial parent of a child to file a petition for adoption. The petition must be treated 

23 as if the petitioner were a stepparent. 

24 (3) A petition for adoption by a stepparent may be joined with a petition for termination of parental 

25 rights. 

26 

2 7 NEW SECTION. Section 114. Consent to adoption. ( 1) Upon the filing of the petition for adoption 

28 by the stepparent, the child's parent shall file consent to adoption executed pursuant to [section 115 or 

29 116]. 

30 (2) If the child has attained 12 years of age the child must consent to the adoption. 
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NEW SECTION. Section 115. Consent to adoption -- stepparent's spouse. (1) A consent to 

2 adoption executed by a parent who is the stepparent's spouse must be signed in the presence of an 

3 individual authorized to take acknowledgements. 

4 (21 A consent must be in writing and must state that: 

5 (a) the parent executing the consent has legal and physical custody of the parent's child and 

6 voluntarily and unequivocally consents to the adoption of the child by the stepparent; 

7 (b) the adoption will not terminate the parental relationship between the parent executing the 

8 consent and the child; and 

9 (c) the parent executing the consent understands and agrees that: 

1 O (i) the adoption will terminate the relationship of parent and child between the child's other parent 

11 and the child and will terminate any existing court order for custody, visitation, or communication with the 

12 child; 

1 3 (ii) the child and any descendant of the child will retain rights of inheritance from or through the 

14 child· s other parent; and 

15 (iii) a court order for visitation or communication with the child by an individual related to the child 

16 through the parent executing the consent or an agreement or order concerning another individual that is 

17 approved by the court survives the decree of adoption, but that failure to comply with the terms of the 

18 order or agreement is not a ground for revoking or setting aside the consent or the adoption. 

19 

20 NEW SECTION. Section 116. Consent to adoption -- child's other parent. A consent executed 

21 by a child's parent who is not the stepparent's spouse must be in writing and must state that: 

22 ( 1) the parent executing the consent voluntarily and unequivocally consents to the adoption of the 

23 child by the stepparent and the transfer to the stepparent's spouse and the adoptive stepparent of any right 

24 that the parent executing the consent has to legal or physical custody of the child; 

25 (2) the parent executing the consent understands and agrees that: 

26 (a) the adoption will terminate the parent's parental relationship with the child and will terminate 

27 any existing court order for custody, visitation, or communication with the child; 

28 (bl the child and any descendant of the child will retain rights of inheritance from or through the 

29 parent executing the consent; and 

30 le) a court order for visitation or communication with the child by an individual related to the child 
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through the child's other parent or an agreement or order concerning another individual that is approved 

2 by the court survives the decree of adoption, but that failure to comply with the terms of the order or 

3 agreement is not a ground for revoking or setting aside the consent or the adoption. 

4 

5 NEW SECTION. Section 117. Postplacement evaluation period -- waiver. If the child is a stepchild 

6 or a member of the extended family of the petitioner, the court may, if satisfied that the adoption Is in the 

7 best interests of the child, waive the 6-month postplacement evaluation period and the postplacement 

8 evaluation and grant a decree of adoption. 

9 

10 NEW SECTION. Section 118. Petition for adoption -- notice -- hearing. A stepparent who desires 

11 to adopt a stepchild must file a petition for adoption, any necessary consents, any required postplacement 

12 evaluation, give notice of the hearing on the petition, and attend a hearing conducted by the court. 

13 

14 NEW SECTION. Section 119. Legal consequences of adoption of stepchild. ( 1) Except as 

15 provided in subsections (2) and (3), the legal consequences of an adoption of a stepchild by a stepparent 

16 are the same as the consequences under [section 136]. 

17 (2) An adoption by a stepparent does not affect: 

18 (a) the relationship between the adoptee and the adoptee's parent who is the adoptive stepparent's 

19 spouse or deceased spouse; 

20 (b) an existing court order for visitation or communication with a child by an individual related to 

21 the adoptee through either parent; or 

22 (c) the right of the adoptee or a descendant of the adoptee to inheritance or intestate succession 

23 through or from the adoptee's former parent. 

24 (3) Failure to comply with an agreement or order is not a ground for challenging the validity of an 

25 adoption by a stepparent. 

26 

27 NEW SECTION. Section 120. Arrearages of child support. A termination of a parent's rights and 

28 responsibilities toward a child does not cancel any responsibility to pay arrearages of child support unless 

29 the party to whom the arrearages are owed agrees in writing to waive payment. 

30 
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NEW SECTION. Section 121. Adoption of adult. A person who has attained the age of legal 

2 majority may be adopted without the consent of the person's parents. 

3 

4 NEW SECTION. Section 122. Who may adopt adult or emancipated minor. (1) An adult may 

5 adopt another adult or an emancipated minor pursuant to this section. However, an adult may not adopt 

6 the adult's spouse. An adoption of an incompetent individual of any age must comply with all requirements 

7 set by law for the adoption of a child. 

8 (2) An individual who has adopted an adult or emancipated minor may not adopt another adult or 

9 emancipated minor within 1 year after the adoption unless the prospective adoptee is a sibling of the 

10 adoptee. 

11 

12 NEW SECTION. Section 123. Consent to adoption. (1) Consent to the adoption of an adult or 

13 emancipated minor is required only of: 

14 (a) the adoptee; 

1 5 (b) the prospective adoptive parent; and 

1 6 ( c) the spouse of the prospective adoptive parent unless: 

1 7 (i) the spouse and the prospective adoptive parent are legally separated; or 

18 (ii) the court finds that the spouse is not capable of giving consent or is withholding consent 

·19 contrary to the best interests of the adoptee and the prospective adoptive parent. 

20 (2) The consent of the adoptee and the prospective adoptive parent must: 

21 (a) be in writing and be signed in the presence of the court or an individual authorized to take 

22 acknowledgments; 

23 (bl state that the parties agree to assume toward each other the legal relationship of parent and 

24 child and to have all of the rights and be subject to all of the duties of that relationship; and 

25 (c) state that the parties understand the consequences that the adoption may have for any right 

26 of inheritance, property, or support. 

27 (3) The consent of the spouse of the prospective adoptive parent: 

28 (a) must be in writing and be signed in the presence of the court or an individual authorized to take 

29 acknowledgments; 

30 (b) must state that the spouse: 
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Ii) consents to the proposed adoption; and 

2 Iii) understands the consequences that the adoption may have for any right of inheritance, 

3 property, or support that the spouse has; and 

4 le) may contain a waiver of any proceeding for adoption. 

5 

6 NEW SECTION. Section 124. Jurisdiction and venue. 11) The court has jurisdiction ove; a 

7 proceeding for the adoption of an adult or emancipated minor if the petitioner has lived in Montana for at 

8 least 90 days immediately preceding the filing of a petition for adoption. 

9 12) A petition for adoption may be filed in the court in the county in which a petitioner lives. 

10 

11 NEW SECTION. Section 125. Procedure. Except as otherwise provided in [sections 121 tt,rough 

12 125], the procedure and law for adoption of a child set forth in [sections 1 through 156] is applicable in 

13 proceedings for the adoption of an adult. The provisions concerning the counseling requirement, 

14 preplacement evaluation, postplacement supervision period, and postplacement evaluation are not applicable 

1 5 to the adoption of an adult. 

16 

17 NEW SECTION. Section 126. Petition for adoption. ( 1) A petition for adoption must be filed in 

18 triplicate, must be notarized by the petitioners, and must specify: 

19 (a) the full names, ages, and place and duration of residence of the petitioners; 

20 (bl the current marital status of petitioners and, if married, the place and date of the marriage; 

21 (cl the circumstances under which the petitioners obtained physical custody of the child and the 

22 name of the individual or agency who placed the child; 

23 Id) the date and place of birth of the child, if known; 

24 (el the name used for the child in the proceeding and, if a change in name is desired, the full name 

25 by which the child is to be known; 

26 (f) that it is the desire of the petitioners that the relationship of parent and child be established 

27 between the petitioners and the child and to have all the rights and be subject to all the duties of that 

28 relationship; 

29 (g) a full description and statement of value of all property owned or possessed by the child; 

30 (h) the facts, if any, that excuse consent on the part of a person whose consent is required for the 
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adoption; 

2 (ii that any applicable law governing interstate or intercountry placement was complied with; 

3 (j) that, if applicable, the Indian Child Welfare Act, 25 U.S.C. 1901, et seq., was complied with; 

4 (k) whether a previous petition has been filed by petitioner to adopt the child at issue or any other 

5 child in any court and the disposition of the petitions; and 

6 (I) the name and address, if known, of any person who is entitled to receive notice of the petition 

7 for adoption. 

8 (2) There must be attached to or accompanying the petition: 

9 (a) any written consent required by [sections 125 through 134]; 

10 lb) a certified copy of any court order terminating the rights of the child's parents; 

11 le) a certified copy of any existing court order in any pending proceeding concerning custody of 

12 or visitation with the child; 

13 (d) a copy of any agreement with a public agency to provide a subsidy for the benefit of the child 

14 with a special need; 

15 (e) the postplacement evaluation prepared pursuant to [section 100 or 11 OJ; 

16 (f) a disclosure of any disbursements made in connection with the adoption proceeding. 

17 13) One copy of the petition must be retained by the court. A copy must be sent to: 

1 8 (a) the department or to the agency participating in the adoption proceeding; and 

19 (b) the parent placing the child for adoption in a direct parental placement adoption. 

20 

21 NEW SECTION. Section 127. Time for action on petition for adoption -- waiver. Not less than 6 

22 months from the date the child has been placed with the prospective adoptive parent, the prospective 

23 adoptive parent may apply to the court for a decree of adoption. If the best interests of the adoptee are 

24 served, the court may waive the 6-month postplacement evaluation period and summarily consider an 

25 adoption petition. 

26 

27 NEW SECTION. Section 128. Notice of hearing. (1 I Upon the filing of a petition for adoption, 

28 notice of hearing must be served on: 

29 (a) a person whose consent to adoption is required under [section 39); 

30 (bl the department or agency whose consent to adoption is required; 
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1 (c) the spouse of the petitioner if the spouse has not joined in the petition; 

2 (d) a person who has revoked a consent or relinquishment or is attempting to have a consent or 

3 rel·inquishment set aside; and 

4 (e) any other person named by the court to receive notice. 

5 (2) The notice must direct the person to appear in court at the time specified and to show cause 

6 why the petition should not be granted. 

7 (3) The notice of hearing must be served in a manner appropriate under the Montana Rules of Civil 

8 Procedure. 

9 (4) A notice of hearing is not required to be served on any party: 

1 o (a) whose parental rights have been terminated in prior proceedings; 

11 (b) who waives notice in a relinquishment, consent, or other document signed by the party,'. 

12 (c) who has consented in writing to an adoption; or 

13 (d) whose consent to adoption is not required under [section 40]. 

14 

15 NEW SECTION. Section 129. Content of notice. The notice required by [section 1 28] must 

16 contain: 

17 ( 1) the caption of the petition; 

18 (2) the address and telephone number of the court in which the petition is pending; 

19 (3) a concise summary of the relief requested in the petition; 

20 (4) the name, mailing address, and telephone number of the petitioner or the petitioner's attorney; 

21 and 

22 (5) a statement of the method of responding to the notice and the consequences of failure to 

23 respond. 

24 

25 NEW SECTION. Section 130. Hearing on petition for adoption. (1) The petitioners and the child 

26 shall appear at the hearing unless the presence of the child is waived by the court. 

27 (2) The court shall examine the petition, the documents accompanying the petition, and the 

28 petitioners and shall receive evidence in support of tt1e petition. 

29 

30 NEW SECTION. Section 131. Granting petition for adoption -- denial of petition. (1) The court 
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1 shall issue a decree of adoption awarding custody of the child to the petitioners based on the evidence 

2 received if it determines that: 

3 la) the child has been in the physical custody of the petitioners for at least 6 months, unless the 

4 court for good cause shown waives this requirement pursuant to [section 108 or 117]; 

5 lb) notice of hearing on the petition for adoption was properly served or dispensed with; 

6 le) every necessary consent, relinquishment, waiver, disclaimer, or judicial order terminating 

7 parental rights has been obtained and filed with the court; 

8 (d) any evaluation required by (sections 1 through 156] has been filed with and considered by the 

9 court; and 

1 O (e) th\;l adoption is in the best interests of the child. 

11 (2) If the petition for adoption is denied, the court shall dismiss the petition and enter an 

12 appropriate order as to the future custody of the child according to the best interests of the child. 

13 

14 NEW SECTION. Section 132. Best interests of child. (1 I In determining whether to grant a 

15 petition to adopt, the court shall consider all relevant factors in determining the best interests of the child. 

16 The court shall consider factors relevant to the determination of a prospective adoptive parent's parenting 

17 ability, the future security for a child, and familial stability. 

18 (2l In a contested adoption proceeding involving a child, the court shall consider the factors set 

19 out 1n subsection ( 1 I and shall also consider: 

20 (a) the nature and length of any relationship already established between a child and any person 

21 seeking to adopt the child; 

22 (bl the nature of any family relationship between the child and any person seeking to adopt the 

23 child and whether that person has established a positive emotions! relationship with the child; 

24 (c) the harm that could result to the child from a change in placement; 

25 (d) whether any person seeking to adopt the child has adopted a sibling or half-sibling of the child; 

26 (e) which, if any, of the persons seeking to adopt the child were selected by the placing parent or 

27 the department or agency whose consent to the adoption is required. 

28 131 In an Indian child placement, the court shall determine if the requirements of the Indian Child 

29 Welfare Act, 25 U.S.C. 1901, et seq., have been met. 

30 
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NEW SECTION. Section 133. Removal of child from state. Before a decree of adoption is issued, 

2 a petitioner may not remove the child from the state for more than 30 consecutive days without the 

3 permission of: 

4 ( 1) the court if the child was placed directly for adoption; or 

5 (2) the department or the agency that placed the child for adoption. 

6 

7 NEW SECTION. Section 134. Decree of adoption. A decree of adoption must state: 

8 ( 1) the original name of the child; 

9 (2) the name of the petitioner for adoption; 

1 O (3) whether the petitioner is married or unmarried: 

11 (4) whether the petitioner is a stepparent of the child; 

12 (5) the name by which the child is to be known; 

1 3 (6) a direction to the vital statistics bureau to issue a new birth certificate unless the adoptee is 

14 1 2 years of age or older and requests that a new certificate not be issued; 

15 (7) the child's date and place of birth, if known; 

16 (8) the effect of the decree of adoption as stated in [section 136]; 

17 (9) that the adoption is in the best interests of the child; and 

18 ( 10) whether the birth mother objects to the release of the original birth certificate information upon 

19 the adoptee reaching 18 years of age. 

20 

21 NEW SECTION. Section 135. Communication of decree to department. ( 1) Within 30 days after 

22 a decree of adoption becomes final, the clerk of court shall send a report of the adoption to the department. 

23 (2) If petitioners have requested it, the court shall order the vital statistics bureau to issue a new 

24 birth certificate to the child. 

25 

26 NEW SECTION. Section 136. Effect of decree. (1) After the decree of adoption is entered: 

27 (a) the relationship of parent and child and all the rights, duties, and other legal consequences of 

28 the relation of parent and child exist between the adoptee and the adoptive parent and the kindred of the 

29 adoptive parent; 

30 (b) the former parents and the kindred of the former parents of the adoptee, unless they are the 
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adoptive parents or the spouse of an adoptive parent, are relieved of all parental responsibilities for the 

2 adoptee and have no rights over the adoptee except for a former parent's duty to pay arrearages for child 

3 support. 

4 (21 A decree of adoption is not subject to a challenge after the decree is issued. 

5 (3) A decree of adoption should include a notice to the vital statistics bureau as to the birth 

6 mother's consent to release of the information on the original birth certificate upon the adoptee reaching 

7 18 years of age. 

8 (4) The relationship of parent and child for the purposes of intestate succession is governed by Title 

9 72. 

10 

11 NEW SECTION. Section 137. Finality of decree -- expediency. ( 1) For purposes of appeal, the 

12 decree of adoption is a final order when it is issued. 

13 (2) A person may appeal from the order in the manner and form provided for appeais from a 

14 judgment in civil actions. 

15 (3) An appeal from a decree of adoption must be heard expeditiously pursuant to the provisions 

16 of [section 78). 

17 

18 NEW SECTION. Section 138. Rights of adoptee. A decree of adoption does not affect any right 

1 9 or benefit vested in the adoptee before the decree became final. 

20 

21 NEW SECTION. Section 139. Foreign adoption decrees. When the relationship of parent and child 

22 has been created by a decree of adoption of a court of any other state or country, the rights and obligations 

23 of the parties as to matters within the jurisdiction of this state must be determined pursuant to [sections 

24 1 through 156]. 

25 

26 NEW SECTION. Section 140. Visitation and communication agreements. (1) Except as otherwise 

27 provided in [sections 1 through 156], a decree of adoption terminates any existing order or written or oral 

28 agreement for contact or communication between the adoptee and the birth parents or family. 

29 (2) Any express written agreement entered into between the placing parent and the prospective 

30 adoptive parent after the execution of a relinquishment and consent to adoption is independent of the 
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1 adoption proceedings, and any relinquishment and consent to adopt remains valid whether or not the 

2 agreement for contact or communication is later performed. Failure to perform an agreement is not grounds 

3 for setting aside an adoption decree. 

4 13) A court may order that an agreement for contact or communication entered into under this 

5 section may not be enforced upon a finding that: 

6 la) enforcement is detrimental to the child; 

7 lb) enforcement undermines the adoptive parent's parental authority; or 

8 le) due to a change in circumstances, compliance with the agreement would be unduly burdensome 

9 to one or more of the parties. 

10 

11 NEW SECTION. Section 141. Confidentiality of records and proceedings. (1) Unless the court 

12 orders otherwise, all hearings held in proceedings under [sections 1 through 156] are confidential and must 

13 be held in closed court without admittance of any person other than interested parties and their counsel. 

14 (2) All papers and records pertaining to the adoption must be kept as a permanent record of the 

15 court and must be withheld from inspection. A person may not have access to the records, except: 

16 (a) for good cause shown on order of the judge of the court in which the decree of adoption was 

17 entered; 

1 8 · (b) as provided in [sections 141 through 1461; 

19 le) as provided in 50-15-121 and 50-15-122. 

20 13) All files and records pertaining to adoption proceedings retained by the department, a licensed 

21 child-placing agency, a lawyer, or any authorized agency are confidential and must be withheld from 

2 2 inspection, except as provided in 50-15-121 , 50- 1 5-1 22, and [sections 141 through 146 J. 

23 

24 NEW SECTION. Section 142. Disclosure of records -- nonidentifying information -- consensual 

25 release. ( 1) The department or authorized person or agency may disclose: 

26 (a) nonidentifying information to an adoptee, an adoptive or birth parent, or an extended family 

27 member of an adoptee or birth parent; and 

28 (b) identifying information to a court-appointed confidential intermediary upon order of the court 

29 or as provided in 50-15-121 and 50-15-122. 

30 (21 Information may be disclosed to any person who consents in writing to the release of 
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confidential information to other interested persons who have also consented. Identifying information 

2 pertaining to an adoption involving an adoptee who is still a child may not be disclosed based upon a 

3 consensual exchange of information unless the adoptee's adoptive parent consents in writing. 

4 

5 NEW SECTION. Section 143. Petition for appointment of confidential intermediary. ( 1) An adult 

6 adoptee, an adoptive or birth parent, or an adult extended family member of the adoptee or birth parent 

7 may petition the court for disclosure of identifying information regarding the adoptee, a birth child, a birth 

8 parent, or an extended family member. 

9 (2) A petition for disclosure must contain: 

1 O (a) as much of the following information as is known by the petitioner: 

11 (il the name, address, and identification of the petitioner; 

12 (ii) the date of the adoptee's birth; 

13 (iii) the county and state where the adoption occurred; 

14 (iv) the date of the adoption; and 

15 Iv) any other information known to the petitioner concerning the birth parents, the adoptive parent, 

16 and the adoptee that could assist in locating the person being sought; 

17 lb) written documentation from a certified confidential intermediary agreeing to conduct the search; 

18 and 

19 (cl if the petitioner is not the adoptee or birth parent, the reason the petitioner is requesting the 

20 appointment of a confidential intermediary. 

21 

22 NEW SECTION. Section 144. Appointment of confidential intermediary -- duties -- payment. (1) 

23 After a petition for disclosure has been filed under [section 1431, the court shall appoint a confidential 

24 intermediary who shall: 

25 (al conduct a confidential search for the person sought as requested in the petition for disclosure; 

26 (bl refrain from disclosing directly or indirectly any identifying information to the petitioner, unless 

27 ordered to do so by the court; and 

28 (c) make a written report of the results of the search to the court not later than 6 months after 

29 appointment. 

30 (2) Upon appointment, a confidential intermediary is entitled to be paid a reasonable fee plus actual 
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expenses incurred in conducting the search. The fee and expenses must be paid by the petitioner. 

2 ( 3) A confidential intermediary may inspect otherwise confidential records of the court. the 

3 department, or an authorized agency for use in the search. The confidential intermediary may not disclose 

4 identifying information from the records or any results of a search unless authorized by the court or unless 

5 the parties have executed written consent to the confidential intermediary. Nonidentifying information from 

6 any source may be disclosed without further order from the court. 

7 (4) It a confidential intermediary locates the person being sought, a confidential inquiry must be 

8 made as to whether the located person consents to having that person's present identity disclosed to the 

9 petitioner. The court may request that the confidential intermediary assist in arranging contact between the 

1 O petitioner and the located person. 

11 (5) If a confidential intermediary locates the person being sought and the located person does not 

12 consent to having that person's identity disclosed, identifying information regarding that person may be 

13 disclosed only upon order of the court for good cause shown. 

14 (6) If the person being sought is found to be deceased, the court may order disclosure of identifying 

15 information regarding the deceased to the petitioner. 

16 

17 NEW SECTION. Section 145. Disclosure authorized in course of employment. (Sections 1 through 

18 156] do not preclude an employee or agent of a court, department, or agency from: 

19 ( 1) inspecting permanent, confidential, or sealed records for the purpose of discharging any 

20 obligation under [sections 1 through 156]; 

21 (2) disclosing the name of the court in which a proceeding for adoption occurred or the name of 

22 an agency that placed an adoptee to an individual described in [section 143( 1) I who can verify the 

23 individual's identity; or 

24 (3) disclosing nonidentifying information contained in confidential or sealed records in accordance 

25 with any other applicable state or federal law. 

26 

27 NEW SECTION. Section 146. Release of original birth certificate-- certificate of adoption. (1) For 

28 a person adopted on or before July 1, 1967, in addition to any copy of an adoptee's original birth certificate 

29 authorized for release by a court order issued pursuant to 50-15-121 or 50-15-122, the department shall 

30 furnish a copy of the original birth' certificate upon the written request of an adoptee. 
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1 (2) For a person adopted between July 1, 1967, and September 30, 1997, in addition to any copy 

2 of an adoptee's original birth certificate authorized for release by a court order issued pursuant to 

3 50-15-121 or 50-15-122, the department shall furnish a copy of the original birth certificate upon a court 

4 order. 

5 (3) For a person adopted on or after [the effective date of this section], in addition to any copy of 

6 an adoptee's original birth certificate authorized for release by a court order issued pursuant to 50-15-121 

7 or 50-15-122, the department shall furnish a copy of the original birth certificate upon: 

8 (al the written request of an adoptee who has attained 18 years of age unless the birth parent has 

9 requested in writing that the original birth certificate not be automatically released; or 

1 O (b) a court order. 

11 (4) For a person adopted on or after [the effective date of this section] and subject to subsection 

12 (5), upon the request of an adoptive parent or an adoptee who has attained 18 years of age, the clerk of 

13 the court that entered a decree of adoption shall issue a certificate of adoption that states the date and 

14 place of adoption, the date of birth of the adoptee, the name of each adoptive parent, and the name of the 

1 5 adoptee as provided in the decree. 

16 (5) A birth parent may request in writing to the vital statistics bureau that the birth certificate for 

17 an adoptee not be released without a court order. 

18 

19 NEW SECTION. Section 147. Fees related to placement for adoption by parent. ( 1) Reasonable 

20 adoption fees may be paid by the adoptive parent for the actual cost of services. The cost of services must 

21 relate to: 

22 

23 

24 

25 

26 

(a) 

(bl 

(c) 

(di 

(e) 

a petition for adoption; . 

placement of a child; 

medical care or services; 

prenatal care; 

foster care; 

27 (f) a preplacement evaluation; 

28 (g) counseling related to providing information necessary to make an informed decision to 

29 voluntarily relinquish a child; 

30 (h) travel or temporary living costs for the birth mother; 
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{i) legal fees incurred for services on behalf of the placing parent; 

2 (j) the reasonable costs incurred by a placing parent in a direct parental placement adoption to 

3 document the disclosures of medical and social history required by [section 81]; and 

4 {k) other reasonable costs related to adoption that do not include education, vehicles, salary or 

5 wages, vacations, or permanent housing for the birth parent. 

6 (2) A birth parent or a provider of a service listed in subsection ( 1) may receive or accept a 

7 payment authorized by subsection ( 11. The payment may not be made contingent on the placement of a 

8 child for adoption or upon relinquishment of and consent to adoption of the child. If the adoption is not 

9 completed, a person who is authorized by subsection 11 l to make a specific payment is not liable for that 

1 O payment unless the person has agreed in a signed writing with a birth parent or a provider of a service to 

11 make the payment regardless of the outcome of the proceeding for adoption. 

12 

13 NEW SECTION. Section 148. Limitations on payment of counseling and legal fees. ( 1) A 

14 prospective adoptive parent may pay counseling expenses for a maximum of 10 hours of counseling. 

1 5 (2) A prospective adoptive parent may pay for legal costs entailed for providing legal counsel for 

16 one birth parent unless the birth parents elect Joint representation. The right of a relinquishing parent to 

17 legal counsel paid by the prospective adoptive parent continues only until the relinquishment becomes 

18 irrevocable. An attorney may not represent both a birth parent and a prospective adoptive parent. 

19 

20 NEW SECTION. Section 149. Prohibited activities -- violations -- penalties. (1) A person, other 

21 than the department or a licensed child-placing agency, may not: 

22 (al advertise in any public medium that the person: 

23 {i) knows of a child who is available for adoption; or 

24 {ii) is willing to accept a child for adoption or knows of prospective adoptive parents for a child; 

25 or 

26 {bl engage in placement activities as defined in [section 151]. 

27 (2) An individual other than an extended family member or stepparent of a child may not obtain 

28 legal or physical custody of a child for purposes of adoption unless the individual has a favorable 

29 preplacement evaluation or a court-ordered waiver of the evaluation. 

30 (3) A person who, as a condition for placement, relinquishment, or consent to the adoption of a 

I_ Legi.,l!"ive 
·1Serv,ces 
,_IJjvision 

- 66 - HB 163 



55th Legislature HB0163.01 

child, knowingly offers, gives, agrees to give, solicits, accepts, or agrees to accept from another person, 

2 either directly or indirectly, anything other than the fees allowed under [section 147] commits the offense 

3 of paying or charging excessive adoption process fees. 

4 (4) It is illegal to require repayment or reimbursement of anything provided to a birth parent under 

5 [section 14 7]. All payments by the adoptive parent made on behalf of a birth parent pursuant to this 

6 section are considered a gift to the birth parent. 

7 (5) A person convicted of the offense of paying or charging excessive adoption process fees, 

8 attempting to recover expenses incurred from an adoption process, or otherwise violating [sections 1 

9 through 156] may be fined an amount not to exceed $10,000 in an action brought by the appropriate city 

1 O or county attorney. The court may also enjoin from further violations any person who violates [sections 

1 1 1 through 1 56]. 

12 

13 NEW SECTION. Section 150. Action by department. The department may review and investigate 

14 compliance with [sections 1 through 156] and may maintain an action in court to compel compliance. 

15 

16 NEW SECTION. Section 151. Definitions. As used in [sections 151 through 156]. the following 

17 definitions apply: 

18 I 1) "Person" includes any individual, partnership, voluntary association, or corporation. 

19 I 2) "Placement activities" means any of the following: 

20 (a) placement of a child for adoption; 

21 (b) arranging or providing short-term foster care for a child pending an adoptive placement; or 

22 (c) facilitating placement of a child by maintaining a list in any form of birth parents or prospective 

23 adoptive parents. 

24 (3) "Soliciting" means to request, offer, promote, refer, or entice, either directly or indirectly 

25 through correspondence, advertising, or other method, a potential adoptive parent or couple, birth parent 

26 or parents, or placement of a child by a birth parent. 

27 

28 NEW SECTION. Section 152. General duties of department. The department shall: 

29 ( 1) issue licenses to entities engaged in child placement activities on [the effective date of this 

30 section] if the licensed applicant has met the requirements established by the department by rule; 
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1 (2) prescribe the conditions upon which child-placing licenses are issued and revoked; and 

2 (3) adopt rules for the conduct of the affairs of child-placing agencies that are consistent with the 

3 welfare of children. 

4 

5 NEW SECTION. Section 153. License required -- term of license -- no fee charged. ( 1) Only an 

6 entity holding a current child-placing agency license issued by the department may act as an agency for 

7 the purpose of: 

8 (al procuring or selecting proposed adoptive homes; 

9 (bl placing children in proposed adoptive homes; 

1 o (c) soliciting persons to adopt children or arranging for persons to adopt chi!dren; 

11 (d) soliciting persons to relinquish children or place children in potential adoptive homes; or 

12 (e) engaging in placement activities. 

13 (2) Licenses are valid for 1 year after issuance. A fee may not be charged for a license. 

14 

15 NEW SECTION. Section 154. Requirements for licensure. The department may issue licenses to 

16 agencies meeting the following minimum requirements: 

1 7 ( 1) The chief function of the agency or a specific program within the agency must be the care and 

18 placement of children. 

19 (2) The agency operates on a nonprofit basis and is financially responsible in and for its operation. 

20 (3) The agency meets the requirements as designated by the department by rule. 

21 (4) The directing or managing personnel of the agency must be qualified both on the basis of 

22 professional educational experience and character. 

23 (5) Complete records must be kept of both the children and adopting parents with which the 

24 agency deals, and the records must be maintained in accordance with [section 141]. 

25 (6) The agency shall maintain and use an in-state office for making a social study of the child and 

26 proposed adoptive parent before placement of the child, particularly with regard to: 

27 (al the physical and mental health, emotional stability, and personal integrity of the adoptive parent 

28 and the parent's ability to promote the child's welfare; and 

29 (bl the physical and mental condition of the child and the child's family background. 

30 (7) The agency must have the ability to provide education for adoptive parents and counseling for 
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placing parents as required in [section 48] and department rules. 

2 (8) The agency shall agree to cooperate with courts having jurisdiction in adoptive matters and with 

3 other public agencies having to deal with the welfare of children. 

4 19) The agency shall, annually, submit a full, complete, and true financial statement to the 

5 department, and the statement must contain a full accounting of the operations of the agency during the 

6 preceding year. 

7 

8 NEW SECTION. Section 155. Investigation of agencies -- cancellation of licenses. ( 1) The 

9 department may, through its authorized representative, investigate the operations of licensed agencies and 

1 O may cancel licenses for failure to observe prescribed rules or to maintain minimum requirements. An 

11 agency shall give to representatives of the department all information requested and allow them to observe 

1 2 the operation of the agency. 

13 (2) When the department finds, upon the basis of the statement required by [section 154(9)] or 

14 upon its own investigation, that an agency has not conducted or is financially incapable of conducting its 

15 operations according to the established standards, the department may suspend, revoke, or deny a license 

16 for the agency. 

17 

18 NEW SECTION. Section 156. Violation a misdemeanor -- penalty. ( 1) Any person who maintains 

19 or conducts an agency for procuring the adoption of children or assists in the maintaining or conducting 

20 of an agency without first obtaining a child-placing license is guilty of a misdemeanor and upon conviction 

21 of a first offense shall be punished by a fine not exceeding $1,000 or imprisonment for up to 1 year in jail 

22 and shall be enjoined from further engaging in agency activities. 

23 (2) Upon the second conviction of a person for violation of [sections 153 through 155], the person 

24 is guilty of a felony and may be punished by a fine not exceeding $10,000 or imprisonment for up to 5 

25 years in prison and shall be enjoined from further engaging in agency activities. 

Section 157. Section 2-6-104, MCA, is amended to read: 

26 

27 

28 "2-6-104. Records of officers open to public inspection. Except as provided in 4Q 8 12€i and 

29 27-18-111 and [section 141), the public records and other matters in the office of any officer are at all 

30 times during office hours open to the inspection of any person." 
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1 Section 158. Section 2-18-606, MCA, is amended to read: 

2 "2-18-606. Parental leave for state employees. (1) The department of administration shall develop 

3 a parental leave policy for permanent state employees. The policy must permit an employee to take a 

4 reasonable leave of absence and permit the employee to use sick leave, immediately following the birth or 

5 placement of a child, for a period not to exceed 15 working days if: 

6 (a) the employee is adopting a child; or 

7 (b) the employee is a birth father. 

8 (2) As used in this section, "placement" means placement for adoption as defined in 40 8 103 

9 33-22-130." 

Section 159. Section 17-7-502, MCA, is amended to read: 

10 

11 

12 "17-7-502. Statutory appropriations -- definition -- requisites for validity. ( 1) A statutory 

13 appropriation is an appropriation made by permanent law that authorizes spending by a state agency 

14 without the need for a biennial legislative appropriation or budget amendment. 

15 ( 2) Except as provided in subsection (4), to be effective, a statutory appropriation must comply 

16 with both of the following provisions: 

17 (a) The law containing the statutory authority must be listed in subsection (3). 

18 (b) The law or portion of the law making a statutory appropriation must specificaliy state that a 

19 statutory appropriation is made as provided in this section. 

20 (3) The following laws are the only laws containing statutory appropriations: 2-9-202; 2-17-105; 

21 2-18-812; 3-5-901; 5-13-403; 10-3-203; 10-3-31 0; 10-3-312; 10-3-314; 10-4-301; 1 5-1-111; 15-23-706; 

22 15-30-195; 15-31-702; 15-37-117; 15-38-202; 15-65-121; 15-70-101; 16-1-404; 16-1-410; 16-1-411; 

23 16-11-308; 17-3-106; 17-3-212; 17-5-404; 17-5-424; 17-5-804; 17-6-101; 17-6-201; 17-7-304; 

24 18-11-112; 19-2-502; 19-6-709; 19-9-1007; 19-17-301; 19-18-512; 19-18-513; 19-18-606; 19-19-205; 

25 19-19-305; 19-19-506; 20-8-107; 20-8-111; 20-9-361; 20-26-1503; 23-5-136; 23-5-306; 23-5-409; 

26 23-5-61 O; 23-5-612; 23-5-631; 23-7-301; 23-7-402; 32-1-537; 37-43-204; 37-51-501; 39-71-503; 

27 39-71-907; 39-71-2321; 39-71-2504; !section 16]; 44-12-206; 44-13-102; 50-4-623; 50-5-232; 

28 50-40-206; 53-6-150; 53-6-703; 53-24-206; 60-2-220; 67-3-205; 75-1-1101; 75-5-1108; 75-6-214; 

29 75-11-313; 76-12-123; 80-2-103; 80-2-222; 80-4-416; 81-5-111; 82-11-136; 82-11-161; 85-1-220; 

30 85-20-402; 90-3-301; 90-4-215; 90-6-331; 90-7-220; 90-7-221; and 90-9-306. 
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1 (41 There is a statutory appropriation to pay the principal, interest, premiums, and costs of issuing, 

2 paying, and securing all bonds, notes, or other obligations, as due, that have been authorized and issued 

3 pursuant to the laws of Montana. Agencies that have entered into agreements authorized by the laws of 

4 Montana to pay the state treasurer, for deposit in accordance with 17-2-101 through 17-2-107, as 

5 determined by the state treasurer, an amount sufficient to pay the principal and interest as due on the 

6 bonds or notes have statutory appropriation authority for the payments. (In subsection (31: pursuant to sec. 

7 7, Ch. 567, L. 1991, the inclusion of 19-6-709 terminates upon death of last recipient eligible for 

8 supplemental benefit; and pursuant to sec. 7(21, Ch. 29, L. 1995, the inclusion of 15-30-195 terminates 

9 July 1, 2001.)" 

10 

Section 160. Section 25-1-201, MCA, is amended to read: 11 

12 "25-1-201. Fees of clerk of district court. (1) The clerk of the district court shall collect the 

13 following fees: 

14 (al at the commencement of each action or proceeding, except a petition for dissolution of 

15 marriage, from the plaintiff or petitioner, $80; for filing a complaint in intervention, from the intervenor, 

16 $80; for filing a petition for dissolution of marriage, a fee of $120; and for filing a petition for legal 

1 7 separation, a fee of $120; 

18 (b) from each defendant or respondent, on appearance, $60; 

19 (c) on the entry of judgment, from the prevailing party, $45; 

20 (di for preparing copies of papers on file in the clerk's office, 50 cents per page for the first five 

21 pages of each file, per request, and 25 cents per additional page; 

22 lei for each certificate, with seal, $2; 

23 If) for oath and jurat, with seal, $1; 

24 lg) for search of court records, 50 cents for each year searched, not to exceed a total of $25; 

25 (h) for filing and docketing a transcript of judgment or transcript of the docket from all other courts, 

26 the fee for entry of judgment provided for in subsection ( 1 l (cl; 

27 (i) for issuing an execution or order of sale on a foreclosure of a lien, $5; 

28 (j) for transmission of records or files or transfer of a case to another court, $ 5; 

29 {k) for filing and entering papers received by transfer from other courts, $10; 

30 (I) for issuing a marriage license, $30; 
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1 (m) on the filing of an application for informal, formal, or supervised probate or for the appointment 

2 of a personal representative or the filing of a petition for the appointment of a guardian or conservator, from 

3 the applicant or petitioner, $70, which includes the fee for filing a will for probate; 

4 (n) on the filing of the items required in 72-4-303 by a domiciliary foreign personal representative 

5 of the estate of a nonresident decedent, $ 5 5; 

6 (o) for filing a declaration of marriage without solemnization, $30; 

7 (p) for filing a motion for substitution of a judge, $100~ 

8 (g) for filing a petition for adoption, $75. 

9 (21 Except as provided in subsections (3) through (8), 32% of all fees collected by the clerk of the 

1 O district court must be deposited in and credited to the district court fund. If no district court fund exists, 

11 that portion of the fees must be deposited in the general fund for district court operations. The remaining 

12 portion of the fees must be remitted to the state to be deposited as provided in 19-5-404. 

13 (3) In the case of a fee collected for issuing a marriage license or filing a declaration of marriage 

14 without solemnization, $14 must be deposited in and credited to the state general fund, $6.40 must be 

15 deposited in and credited to the county general fund, and $9.60 must be remitted to the state to be 

16 deposited as provided in 19-5-404. 

17 (4) Of the fee for filing a petition for dissolution of marriage or legal separation, $40 must be 

18 deposited in the state general fund, $35 must be remitted to the state to be deposited as provided in 

19 19-5-404, $5 must be deposited in the children's trust fund account established by 41 .. 3-702, and $20 

20 must be deposited in and credited to the district court fund. If no district court fund exists, the $20 must 

21 be deposited in the general fund for district court operations. 

22 (5) {al Before the percentages contained in subsection (2) are applied and the fees deposited in the 

23 district court fund or the county general fund or remitted to the state, the clerk of the district court shall 

24 deduct from the following fees the amounts indicated: 

25 {i) at the commencement of each action or proceeding and for filing a complaint in intervention as 

26 provided in subsection {1)(a), $35; 

27 (ii) from each defendant or respondent, on appearance, as provided in subsection (1 )(bl, $25; 

28 {iii) on the entry of judgment as provided in subsection { 1 )(c), $15; and 

29 {iv) from the applicant or petitioner, on the filing of an application for probate or for the appointment 

30 of a personal representative or on the filing of a petition for appointment of a guardian or conservator, as 
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provided in subsection ( 1) (ml, $15. 

2 lb) The clerk of the district court shall deposit the money deducted in subsection (5)(a) in the 

3 county general fund for district court operations unless the county has a district court fund. If the county 

4 has a district court fund, the money must be deposited in that fund. 

5 (6) The fee for filing a motion for substitution of a judge as provided in subsection (1 )(pl must be 

6 remitted to the state to be deposited as provided in 19-5-404. 

7 (71 Fees collected under subsections ( 1) (d) through ( 1 )(i) must be deposited in the district court 

8 fund. If no district court fund exists, fees must be deposited in the general fund for district court operations. 

9 (8) The clerk of the district court shall remit to the credit of the state general fund $20 of each fee 

10 collected under the provisions of subsections ( 1 )(a) through ( 1 )(c), ( 1 )(m), and ( 1 )(n) to fund a portion of 

11 judicial salaries. 

12 {9) The clerk of district court _shall remit to the credit of the special revenue account established 

13 in [section 16] $70 of the filing fee required in subsection (1l{g)." 

14 

15 Section 161. Section 33-22-130, MCA, is amended to read: 

16 "33-22-130. Coverage for adopted children from time of placement -- preexisting conditions. ( 1) 

1 7 Each group and individual disability policy, certificate of insurance, or membership contract that is delivered, 

18 issued for delivery, renewed, extended, or modified in this state must provide coverage for an adopted child 

19 of the insured or subscriber to the same extent as for natural children of the insured or subscriber. 

20 (2) The coverage required by this section must be effective from the date of placement for the 

21 purpose of adoption and must continue unless the placement is disrupted prior to legal adoption and the 

22 child is removed from placement. Coverage at the time of placement must include the necessary care and 

23 treatment of medical conditions existing prior to the date of placement. 

24 (3) As used in this section, "placement" means ~laoomeAt for ade~tieA as defiAed in 40 B 103 the 

25 transfer of physical custody of a child who is legally free for adoption to a person who intends to adopt the 

26 child." 

27 

28 Section 162. Section 33-30-1016, MCA, is amended to read: 

29 "33-30-1016. Coverage for adopted children from time of placement·· preexisting conditions. ( 1) 

30 Each individual or group membership contract issued or amended by a health service corporation in this 
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1 state that provides coverage of dependent children of a member must provide coverage for an adopted child 

2 of the member to the same extent as for natural children of the member. 

3 (2) The coverage required by this section must be effective from the date of placement for the 

4 purpose of adoption and must continue unless the placement is disrupted prior to legal adoption and the 

5 child is removed from placement. Coverage at the time of placement must include the necessary care and 

6 treatment of medical conditions existing prior to the date of placement. 

7 (3) As used in this section, "placement" R'leans 13laeeA'lent fer aae13tion has the meaning as defined 

8 in40810J33-22-130." 

9 

1 0 Section 163. Section 33-31-114, MCA, is amended to read: 

11 "33-31-114. Coverage for adopted children from time of placement -- preexisting conditions. I 1 ) 

12 Each health maintenance contract regulated under this chapter must provide coverage for an adopted child 

1 3 of the enrollee to the same extent as for natural children of the enrollee. 

14 (2) The coverage required by this section must be effective from the date of placement for the 

15 purpose of adoption and must continue unless the placement is disrupted prior to legal adoption and the 

16 child is removed from placement. Coverage at the time of placement must include the necessary care and 

1 7 treatment of medical conditions existing prior to the date of placement. 

18 (3) As used in this section, "placement" R'leans 13laeeA'!ent for aao13tion has the meanl!J..g as defined 

19 in 40 8 10a 33-22-130." 

20 

21 Section 164. Section 37-60-301, MCA, is amended to read: 

22 "37-60-301. License required. (1) Except as provided in 37-60-105, it is unlawful for any person 

23 to act as or perform the duties as defined in 37-60-101 of a contract security company or proprietary 

24 security organization, a private investigator, or a private security guard without having first obtained a 

25 license from the board. Those persons licensed on April 18, 1983, shall retain their current licensure status 

26 and shall renew their licenses on the renewal date as prescribed by the department. 

27 (2) It is unlawful for any unlicensed person to act as, pretend to be, or represent to the public that 

28 the person is licensed as a private investigator, a contract security company, a proprietary security 

29 organization, or a private security guard. 

30 (3) A person appointed by the court as a confidential intermediary under [section 144) is not 
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1 required to be licensed under this chapter. A person who is licensed under this chapter is not authorized 

2 to act as a confidential intermediary, as defined in [section 31, without meeting the requirements of [section 

3 144]. 

4 ~ill A person who knowingly engages an unlicensed private investigator, private security guard, 

5 or contract security company is guilty of a misdemeanor punishable under 37-60-411." 

Section 165. Section 40-6-108, MCA, is amended to read: 

6 

7 

B "40-6-108. Statute of limitations. ( 1) An action may be commenced at any time for the purpose 

9 of declaring the existence or nonexistence of the father and child relationship presumed under sueseetien 

10 (a), (13), er (e) of 4-0-6-105(1)(a), (1)(b), or (1)(cl. 

11 {2) After the presumption has been rebutted, paternity of the child by another FAilft individual may 

12 be determined in the same action if the other FAilft individual has been made a party. 

13 (3) An action to determine the existence or nonexistence of the father and child relationship as to 

14 a child who has no presumed father under 40-6-105: 

15 (a) may not be brought by the child later than 2 years after the child attains the age of majority; 

16 (b) may be brought by a state agency at any time after the first application is made under Title IV-D 

17 of the Social Security Act for services to the child and before the child attains the age of majority. This 

18 subsection is intended to apply retroactively, within the meaning of 1-2-109, to any child for whom a 

19 paternity action was barred or could have been barred by a shorter limitation period. However, in previously 

20 barred actions that are revived by this subsection, the father is not liable to the state agency for support 

21 of the child. 

22 (4) The father's liability for a statutory debt created by the payment of public assistance is limited 

23 to the amount of assistance paid during the 2-year period preceding commencement of the action. This 

24 subsection does not limit the subsequent accrual of a statutory debt. 

25 (5) Section 40-6-107 and this section do not extend the time within which a right of inheritance 

26 or a right to a succession may be asserted beyond the time provided by law relating to distribution and 

27 closing of decedents' estates or to the determination of heirship or otherwise. 

28 {6) After the conclusion of an adoption proceeding under Title 40, eAaJ:lter 8 [sections 1 through 

29 156 I, a further action to declare the existence or nonexistence of the father and child relationship of the 

30 adopted child may not be commenced, except as provided in 40-8-112." 
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Section 166. Section 41-3-609, MCA, is amended to read: 

2 "41-3-609. Criteria for termination. ( 1) The court may order a termination of the parent-child legal 

3 relationship upon a finding that any of the following circumstances exist: 

4 (a) the parents have relinquished the child pursuant to 40 e 136 [sections 43 and 51 ]; 

5 (bl the child has been abandoned by the parents as set forth in 41-3-102(7)(e); 

6 (c) the child is an adjudicated youth in need of care and both of the following exist: 

7 (ii an appropriate treatment plan that has been approved by the court has not been complied with 

8 by the parents or has not been successful; and 

9 (ii) the conduct or condition of the parents rendering them unfit is unlikely to change within a 

1 O reasonable time; or 

11 (di the parent has failed to successfully complete a treatment plan approved by the court within 

12 the time periods allowed for the child to be in foster care under 41-3-410 unless it orders other permanent 

13 legal custody under 41-3-410. 

14 (21 In determining whether the conduct or condition of the parents is unlikely to change within n 

15 reasonable time, the court ffil:l&t shall enter a finding that continuation of the parent-child legal relationship 

16 will likely result in continued abuse or neglect or that the conduct or the condition of the parents renders 

17 the parents unfit, unable, or unwilling to give the child adequate parental care. In making the 

18 determinations, the court shall consider but is not limited to the following: 

19 (al emotional illness, mental illness, or mental deficiency of the parent of such duration or nature 

20 as to render the parent unlikely to care for the ongoing physical, mental, and emotional needs of the child 

21 within a reasonable time; 

22 (b) a history of violent behavior by the parent; 

23 (cl a single incident of life-threatening or gravely disabling injury to or disfigurement of the child 

24 caused by the parent; 

25 (di excessive use of intoxicating liquor or of a narcotic or dangerous drug that affects the parent's 

26 ability to care and provide for the child; 

2 7 (el present judicially ordered long-term confinement of the parent; 

28 (f) the injury or death of a sibling due to proven parental abuse or neglect; and 

29 (gl any reasonable efforts by protective service agencies that have been unable to rehabilitate the 

30 parent. 
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1 (31 In considering any of the factors in subsection (2) in terminating the parent-child relationship, 

2 the court shall give primary consideration to the physical, mental, and emotional conditions and needs of 

3 the child. The court shall review and, 1f necessary, order an evaluation of the child's or the parent's 

4 physical, mental, and emotional conditions. 

5 (4) A treatment plan is not required under this part upon a finding by the court following hearing 

6 if: 

7 (a) two medical doctors submit testimony that the parent is so severely mentally ill that the parent 

8 cannot assume the role of parent; 

9 (bl the parent is incarcerated for more than 1 year and a treatment plan is not practical considering 

10 the incarceration; or 

11 (cl the death of a sibling caused by abuse or neglect by the parent has occurred. 

12 15) If a person is convicted of a felony in which sexual intercourse occurred or if a minor is 

13 adjudicated a delinquent youth because of an act that, if committed by an adult, would be a felony in which 

14 sexual intercourse occurred and, as a result of the sexual intercourse, a child is born, the court may 

15 terminate the offender's parental rights to the child at any time after the conviction or adjudication." 

16 

Section 167. Section 41-5-603, MCA, is amended to read: 17 

18 "41-5-603. Youth court and department records. 11) Except as provided in subsection (2), all 

19 youth court records on file with the clerk of court, including reports of preliminary inquiries, petitions, 

20 motions, other filed pleadings, court findings, verdicts, orders, and decrees, are open to public inspection 

21 until the records are sealed under 41-5-604. 

22 12) Social, medical, and psychological records, predispositional studies, supervision records of 

23 probationers, and any report, charge, or allegation that is not adjudicated pursuant to this chapter are open 

24 only to the following: 

25 (al the youth court and its professional staff; 

26 (bl representatives of any agency providing supervision and having legal custody of a youth; 

27 (cl any other person, by order of the court, having a legitimate interest in the case or in the work 

28 of the court; 

29 (dl any court and its probation and other professional staff or the attorney for a convicted party 

30 who had been a party to proceedings in the youth court when considering the sentence to be imposed upon 
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1 the party; 

2 (e) the county attorney; 

3 (f) the youth who is the subject of the report or record, after emancipation or reaching the age of 

4 majority; 

5 (g) a member of a county interdisciplinary child information team formed under 52-2-211 who is 

6 not listed in this subsection ( 2); 

7 (h) members of a local interagency staffing group provided for in 52-2-203; aRe 

8 (i) persons allowed access to the records under 45-5-624(7); and 

9 (jl persons allowed access under [section 85]. 

1 O (3) Any part of records information secured from records listed in subsection (2), when presented 

11 to and used by the court in a proceeding under this chapter, must also be made available to the counsel 

12 for the parties to the proceedings. 

13 (4) After youth court and department records, reports of preliminary inquiries, predispositional 

14 studies, and supervision records of probationers are sealed, they are not open to inspection except, upon 

15 order of the youth court, for good cause to: 

16 (a) those persons and agencies listed in subsection (2); and 

17 (b) adult probation professional staff preparing a presentence report on a youth who has reached 

18 the age of majority." 

19 

20 Section 168. Section 41-5-604, MCA, is amended to read: 

21 "41-5-604. Disposition of records. ( 1) Except as provided in subsections ( 2) and ( 5), youth court 

22 records and law enforcement records pertaining to a youth covered by this chapter must be physically 

23 sealed 3 years after supervision for an offense ends. The records may be unsealed if a new offense is 

24 committed. 

25 (2) In those cases in which jurisdiction of the court or any agency is extended beyond the youth's 

26 18th birthday, the records and files not exempt from sealing under subsection (5) must be physically sealed 

27 upon termination of the extended jurisdiction. 

28 (3) Upon the physical sealing of the records pertaining to a youth pursuant to this section, an 

29 agency or department that has in its possession copies of the sealed records shall also seal or destroy the 

30 copies of the records. Anyone violating the provisions of this subsection is subject to contempt of court. 
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(4) This section does not prohibit the destruction of records with the consent of the youth court 

2 judge or county attorney after 10 years from the date of sealing. 

3 (5) The requirements for sealed records in this section do not apply to fingerprints, DNA records, 

4 photographs, youth traffic records, records in any case in which the youth did not fulfill all requirements 

5 of the court's judgment or disposition, or records referred to in 45-5-624(7) or [section 85]." 

Section 169. Section 50-1 5-223, MCA, is amended to read: 

6 

7 

8 "50-15-223. Certificates of birth following adoption, legitimation, or determination or 

9 acknowledgment of paternity. ( 1) The department shall establish a new certificate of birth for a person born 

10 in this state when the department receives the following: 

11 (a) a certificate of adoption, as provided in 50-15-311, a certificate of adoption prepared and filed 

12 in accordance with the laws of another state or foreign country, or a certified copy of the decree of 

13 adoption, together with the information necessary to identify the original certificate of birth and to establish 

14 a new certificate of birth; or 

1 5 {b) a request that a new certificate be established if the request shows that: 

16 (i) a district court has determined the paternity of the person; or 

17 (ii) both parents have acknowledged the paternity of the person and request that the surname be 

18 changed from that shown on the original certificate. 

19 (2) The date of birth and the city and county of birth must be stated in the newly established 

20 certificate of birth. The department shall substitute the new certificate of birth for the original certificate 

21 of birth in the files. The original certificate of birth and the evidence of adoption, legitimation, court 

22 determination of paternity, or paternity acknowledgment R'lay Rat be are only subject to inspection, except 

23 upon order of a district court, as provided by rule, as provided in [sections 141 through 146]. or as 

24 otherwise provided by state law. 

25 (3) Upon receipt of a report of an amended decree of adoption, the department shall amend the 

26 certificate of birth as provided in rules adopted by the department. 

27 (4) Upon receipt of a report or decree of annulment of adoption, the department shall restore the 

28 original certificate of birth issued before the adoption to its place in the files and the certificate of birth 

29 issued upon adoption and evidence pertaining to the adoption proceeding may not be open to inspection, 

30 except upon order of a district court or as provided by rule adopted by the department. 
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(5) Upon written request of both parents and receipt of a sworn acknowledgment and other 

2 credible evidence of paternity signed by both parents of a child born outside of marriage, the department 

3 shall reflect the paternity on the child's certificate of birth if paternity is not already shown on the certificate 

4 of birth. 

5 (6) If a certificate of birth is not on file for the adopted child for whom a new certificate of birth 

6 is to be established under this section and the date and place of birth have not been determined in the 

7 adoption or paternity proceedings pertaining to the child, a delayed certificate of birth must be filed with 

8 the department, as provided in 50-15-204, before a new certificate of birth may be established. The new 

9 certificate of birth must be prepared on a form prescribed by the department. 

1 0 (7) When a new certificate of birth is established by the department, the department may direct 

11 that all copies of the original certificate of birth in the custody of any other custodian of vital records in this 

12 state either be sealed from inspection or be forwarded to the department for sealing from inspection. 

13 (8) (a) The department shall, upon request of the adopting parents, prepare and register a 

14 certificate of birth in this state for a person born in a foreign country who is not a citizen of the United 

15 States and who was adopted through a district court in this state. 

16 (bl The certificate of birth must be established by the department upon receipt of a certificate of 

17 adoption, conforming to the requirements of 50-1 5-311, from the court that reflects entry of an order of 

18 adoption, proof of the date and place of the child's birth, and a request for the establishment of a certificate 

19 of birth from the court, the adopting parents, or the adopted person, if the person is 18 years of age or 

20 older. 

21 le) The certificate of birth must be labeled "Certificate of Foreign Birth" and must contain the actual 

22 country of birth. A statement must be included on the certificate indicating that it is not evidence of United 

23 States citizenship for the child for whom it is issued. 

24 (d) After registration of the certificate of birth in the new name of the adopted person, the 

25 department shall seal and file the certificate of adoption, which is not subject to inspection, except upon 

26 order of the district court, as provided by rule, or as otherwise provided by state law. 

27 (9) The department may promulgate rules necessary to implement this section." 

Section 170. Section 52-2-505, MCA, is amended to read: 

28 

29 

30 "52-2-505. Records to be confidential. All records regarding subsidized adoption are confidential 
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and may be disclosed only in accordance with the provisions of 4Q 8 12€1 [section 141]." 

2 

3 NEW SECTION. Section 171. Repealer. Sections 40-6-125, 40-6-126, 40-6-127, 40-6-12B, 

4 40-6-129, 40-6-130, 40-6-1 35, 40-B-101 , 40-8-102, 40-8-103, 40-8-104, 40-8-105, 40-8-1 06, 40-8-107, 

5 40-8-108, 40-8-109, 40-8-110, 40-8-111, 40-8-112, 40-8-113, 40-8-114, 40-8-115, 40-8-116, 40-8-117, 

6 40-8-121, 40-8-122, 40-8-1 23, 40-8-124, 40-8-125, 40-8-1 26, 40-8-127, 40-8-1 28, 40-8-1 35, 40-8-1 36, 

7 40-8-201, and 40-8-202, MCA, are repealed. 

8 

9 NEW SECTION. Section 172. Severability. If a part of [this act) is invalid, all valid parts that are 

10 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

11 applications, the part remains in effect in all valid applications that are severable from the invalid 

12 applications. 

13 

14 NEW SECTION. Section 173. Applicability. (1 l [Sections 1 through 1561 apply to proceedings 

15 commenced on or after October 1, 1997. 

16 (2) A petition for adoption filed prior to October 1, 1997, is governed by the law in effect at the 

17 time the petition was filed. 

18 (3) The putative father registry requirements apply to children born on or after October 1, 1997. 

19 

20 NEW SECTION. Section 174. Code commissioner instructions. The code commissioner shall 

21 renumber Title 41, chapter 4, and Title 52, chapter 2, parts 4 and 5, as an integral part of [sections 1 

22 through 1561 and make any changes necessary to reflect the renumbering. The entire body of material 

23 must be codified as Title 42. 

24 

25 NEW SECTION. Section 175. Termination. [Sections 27, 59, 64, 66, 68, and 74] terminate 

26 October 1, 1998. 

27 

28 NEW SECTION. Section 176. Notification to tribal governments. The secretary of state shall send 

29 a copy of [this act] to each tribal government located on the seven Montana reservations. 

30 
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1 NEW SECTION. Section 177. Effective dates. (1) Except as provided in subsection (21, [this act) 

2 is effective October 1, 1997. 

3 (2) [Sections 19 through 26, 28 through 38, 60, 65, 67, 69, and 75] are effective October 1, 1998. 

4 -END-
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for HB0163, as ::.ntroduced 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act generally revising and clarifying adoption laws; providing procedures fer various 
types of adoptions; providing for a putative father registry; providing for degrees of access 
to records; prescr::.bing a fee for filing a petition for adoption; and statutorily 
appropriating fees. 

ASSTJM?TIONS: 
Department of Health and Human Services (DPHHS), Child and Family Services Division: 
l. There is a state special revenue account created :or deposit of fees that ma·:/ be 

charged by the DPHHS to complete a:i adoption or to contract for services to comr,le:e 
an adopt~on. Proceeds cf the account are statutorily appropriated to DPHHS to use 
for adoption services. 

2. It 1s assumed that about 600 adoptions will be completed each year. 
3. The bill creates an adopt::.on filing fee of $75. DPHHS will receive $70 of that 

amount, which also must be deposited to the new state special revenue account. 
4. DPHHS intends to fund the putative father registry from the new state special 

revenue account. 
5. D?HHS anticipates that the adoption filing fee will generate $42,000 annually and 

that other adoption fees will raise $15,000 annually, for total annual revenue to 
the new state special revenue account of $57,000. 

6. CPHHS anticipates using all the revenue in the account to fund adoption activities 
operating expense and the putative father registry. 

DPHHS Child Support Enforcement Division (CSED): 
7 The bill removes the child support obligation at the time the child is relinquished 

by the responsible parent. Should the adoption fail after relinquishment, the child 
support responsibility has already been terminated by the original parent and a new 
chilc support responsibility has not been established. 

:, CSED serves approximately 50 families per year where the child has been relinquished 
and the adoption tails. 

a The average CSED child support order as of March 1996 was $231. Over the child'3 
first eighteen years, the amount of support would be about $49,900. 

10. CSED ccllections of support would be reduced by $138,600 per year !SO famil::.es X 
$231 per child support order X 12 months). 

l:. CSEC Temporary Assistance to Needy Families (TAN:) collections are about 30, of tr.e 
total co:lections. About $97,020 would be Non-TANF and $41,580 would be TANF. CSED 
retains about 40I of in-state TANF coL.ections c..n state special revenue. CSED would 
lose about ~16,632 in state special revenue. 

FISCAL IMPACT: 
Child Support Enforcement Division: 

Revenues: 
Chi:d Support State Special (02) 

Expenditures: 

FY98 
oi::ference 

$(16,632) 

FY99 
D1::"ference 

$(16,632) 

The bill contains statutory appropriation authority for the operating expenses. 

TECHNICAL NOTES: 
Section 16, which creates the state special ~evenue account to fund adoption services, 
does not include $70 of the adoption filing fee authorized in Section 160 of the bill. 
Section 160 requires the $70 fee be deposited in the new state special revenue account, 
but the account and statutory appropriation tc use account proceeds do not recognize the 
revenue from the adoption fee. The department intends to fund the putative father 
registry from this account and proceeds of the ~70 adoption fee are intended to cover part 
~f the putative father registry cost. It is unclear whether the fees deposited in this 

an~:.:be :)~ to fond the putative father regis
7
try.' 

1 
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O.Z,VE LEWIS, BUDGET DIRECTOR DATE RED Mi;;NAHAN, PRIMARY SPONSOR DATE 
Office of Budget and Program Planning _/ (/ 
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55th Legislature 

HOUSE BILL NO. 163 

INTRODUCED BY J. JOHNSON, MENAHAN 

HB0163.02 

1 

2 

3 

4 

BY REQUEST OF THE DEPARTMENT OF PUBLIC HEAL TH AND HUMAN SERVICES 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING AND CLARIFYING THE LAWS 

6 GOVERNING ADOPTION; PROVIDING PROCEDURES FOR VARIOUS TYPES OF ADOPTIONS; PROVIDING 

7 FOR A PUTATIVE FATHER REGISTRY; PROVIDING FOR THE RELINQUISHMENT AND TERMINATION OF 

8 PARENTAL RIGHTS; PROVIDING FOR DEGREES OF ACCESS TO RECORDS; PRESCRIBING A FEE FOR 

9 FILING A PETITION FOR ADOPTION; STATUTORILY APPROPRIATING FEES; AMENDING SECTIONS 

10 2-6-104, 2-18-606, 17-7-502, 25-1-201, 33-22-130, 33-30-1016, 33-31-114, 37-60-301, 40-6-108, 

11 41-3-609, 41-5-603, 41-5-604, 50-15-223, AND 52-2-505, MCA; REPEALING SECTIONS 40-6-125, 

12 40-6-126, 40-6-127, 40-6-128, 40-6-129, 40-6-130, 40-6-135, 40-8-101, 40-8-102, 40-8-103, 40-8-104, 

13 40-8-105, 40-8-106, 40-8-107, 40-8-108, 40-8-109, 40-8-110, 40-8-111, 40-8-112, 40-8-113, 40-8-114, 

14 40-8- 115, 40-8-116, 40-8-117, 40-8-121, 40-8-122, 40-8-123, 40-8-124, 40-8-125, 40-8-126, 40-8-127, 

15 40-8-128, 40-8-135, 40-8-136, 40-8-201, AN-Q 40-8-202, 52-2-401, 52-2-402, 52-2-403, 52-2-404, 

16 52-2-405, 52-2-406, AND 52-2-407, MCA; AND PROVIDING EFFECTIVE DATES, APPLICABILITY DA TES, 

17 AND A TERMINATION DATE." 

18 

19 STATEMENT OF INTENT 

20 A statement of intent is required for this bill because the bill gives the department of public health 

21 and human services authority to adopt administrative rules. The rules must provide procedures for the 

22 putative father registry, including methods of notification, filing, and accessing information. The 

23 department shall adopt rules for licensing child-placing agencies. To the extent feasible, the rules should 

24 incorporate existing procedures. The needs of the child in the adoption proceeding must be the primary 

25 focus of the rules. 

26 

27 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

28 

29 NEW SECTION. Section 1. Short title. [Sections 1 through 156] may be cited as the "Montana 

30 Adoption Act". 
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NEW SECTION. Section 2. Adoption policy. ( 1) It is the policy of the state of Montana to ensure 

2 that the best interests of the child are met by adoption proceedings. 

3 (2) The primary purpose of adoption is to help a child become a permanent member of a nurtunng 

4 family that can give the child the care, protection, and opportunities essential for healthy personal growth 

5 and development. 

6 (3) The well-being of the adopted child is the main objective in the placement of a child tor 

7 adoption. The needs of the child must be the primary focus of adoption proceedings, with full recognition 

8 of the interdependent needs and interests of birth parents and adoptive parents. 

9 (4) It is the policy of the state of Montana to support relationships between adoptees and their birth 

10 families when desired by the affected parties. 

11 

12 NEW SECTION. Section 3. Definitions. As used in [sections 1 through 1561, unless the context 

13 requires otherwise, the following definitions apply: 

14 (1) "Adoptee" means an adopted person or a person who is the subject of adoption proceedings 

15 that are intended to result in the adoptee becoming the legal child of another person. 

16 (2) "Adoption" means the act of creating the legal relationship between parent and child when it 

17 does not exist genetically. 

18 (3) "Adoptive parent" means an adult who has become the mother or father of a child through the 

19 legal process of adoption. 

20 (4) "Agency" means a public or nonprofit entity that is licensed by any jurisdiction of the United 

21 States and that is expressly empowered to place children preliminary to a possible adoption. 

22 (5) "Birth parent" means the woman who gave birth to the child or the father of genetic origin of 

23 the child. 

24 16) "Child" means any person under 18 years of age. 

25 (7) "Confidential intermediary" means a person certified by the department and under contract with 

26 or employed by a nonprofit entity with expertise in adoption. 

27 (8) "Court" means a court of record in a competent jurisdiction and in Montana means a district 

28 court or a tribal court. 

29 19) "Department" means the department of public health and human services, provided for in 

30 2-15-2201. 
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1 I 10) "Direct parental placement adoption" means an adoption in which the parent of the child 

2 places the child with a prospective adoptive parent personally known and selected by the parent 

3 independent of an agency. 

4 111) "Extended family member" means a person who is or was the adoptee's parent, grandparent, 

5 aunt or uncle, brother or sister, or child. 

6 112) "Identifying information" means information that directly reveals or indirectly indicates the 

7 identity of a person and includes the person's name or address. 

8 113) "Nonidentifying information" means information that does not directly reveal or indirectly 

9 indicate the identity of a person, including: 

10 la) medical information and information related to general physical characteristics; 

11 lb) family information, including marital status and the existence of siblings; 

12 le) religious affiliation; 

13 Id) educational background information that does not reveal specific programs or institutions 

14 attended; 

15 le) general occupation; 

16 If) hobbies; and 

17 lg) photographs provided by any of the parties involved that were specifically intended to be 

1 8 provided to another party. 

19 114) "Parent" means the birth or adoptive mother or the birth, adoptive, or legal father whose 

20 parental rights have not been terminated. 

21 115) "Placing parent" means a parent who is voluntarily making a child available for adoption. 

22 116) "Preplacement evaluation" means the home study process conducted by the department or 

23 a licensed child-placing agency that: 

24 la) assists a prospective adoptive parent or family to assess its own readiness to adopt; and 

25 lb) assesses whether the prospective adoptive parent or family and home meet applicable standards. 

26 (17) "Records" means all documents, exhibits, and data pertaining to an adoption. 

27 118) "Relinquishment" means the informed and voluntary release in writing of all parental rights 

28 with respect to a child by a parent to an agency or individual. 

29 

30 NEW SECTION. Section 4. Venue. 11) Proceedings for adoption must be brought in the district 
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2 

3 

4 

5 

6 

court of the county where the petitioners reside. 

12) Petitions tor appointment of a confidential intermediary may be tiled: 

la) in the county where the decree of adoption was issued; 

lb) in the county of residence of the petitioner; or 

(c) if the petitioner resides out of state, in any county. 

HB0163.02 

7 NEW SECTION. Section 5. Who may be adopted. (1 l A child is legally free for adoption it: 

8 (al the child does not have a living parent; 

9 (b) the parental rights of the living parents of the child have been terminated according to the laws 

1 O of this state or of another jurisdiction; or 

11 (cl the living parents, guardian authorized by the court, or department or agency with custody of 

12 the child_ consent to the adoption. 

13 (2) An adult may be adopted as provided in [sections 121 through 125]. 

14 13) A stepchild may be adopted as provided in [sections 112 through 120]. 

15 

16 NEW SECTION. Section 6. Who may adopt. The following individuals who otherwise meet the 

1 7 requirements of [sections 1 through 156] are eligible to adopt a child: 

18 11) a husband and wife jointly or either the husband or wife if the other spouse is a parent of the 

19 child; 

20 12) an unmarried individual who is at least 18 years of age; or 

21 13) a married individual at least 18 years of age who is legally separated from the other spouse or 

22 whose spouse has judicially been declared incompetent. 

23 

24 NEW SECTION. Section 7. Adoption prohibited if child not legally free. ( 1) An adoption decree 

25 may not be entered if the child who is the subject of an adoption proceeding is not legally tree for adoption. 

26 (2) A child may be placed for adoption only by: 

27 la) the department or another agency to which the child has been relinquished for purposes of 

28 adoption; 

29 (bl the department or another agency expressly authorized to place the child for adoption by a 

30 court order terminating the relationship between the child and the child's parent or guardian; 
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2 

3 

(c) the child's parents; or 

(dl a guardian expressly authorized by the court to place the child for adoption. 

HB0163 02 

4 NEW SECTION. Section 8. Rights and responsibilities of parties in adoption proceedings. ( 1) The 

5 legislature finds that the rights and interests of all parties affected by an adoption proceeding must be 

6 considered and balanced in determining the necessary constitutional protection and appropriate processes. 

7 (2) The legislature finds that: 

8 (al every child deserves to be raised by a family in which support and care are promptly provided 

9 by one or more parents in a nurturing environment on a regular and ongoing basis; 

10 (bl the state has a compelling interest in providing stable and permanent homes for adoptive 

11 children in a prompt manner, in preventing the disruption of adoptive placements, and in holding parents 

12 accountable for meeting the needs of children; 

13 (cl an unmarried mother, faced with the responsibility of making.crucial decisions about the future 

14 of a newborn child, is entitled to privacy, has the right to make timely and appropriate decisions regarding 

15 the mother's future and the future of the child, and is entitled to assurance regarding the permanence of 

16 an adoptive placement; 

17 Id) adoptive children have a right to permanence and stability in adoptive placements; 

18 (e) adoptive parents have a constitutionally protected liberty and privacy interest in retaining 

19 custody of an adopted child; and 

20 (f) a birth father who is not married to the child's mother has the primary responsibility to protect 

21 the father's rights. The father's inchoate interest in the child requires constitutional protection only when 

22 the father has demonstrated a timely aRd hill commitment to the responsibilities of parenthood, both during 

23 pregnancy and upon the child's birth. The state has a compelling interest in requiring a birth father to 

24 demonstrate that commitment by: 

25 (i) timely and consistently providing financial support; 

26 (ii) complying with the requirements of the putative father registry; and 

27 (iii) demonstrating the establishment of a substantial relationship with the child as described in 

28 [section 73]. 

29 13) If a birth father who is not married to the child's mother fails to grasp the opportunities that 

30 are available to the father to establish a relationship with the child, the father's parental rights will be lost 
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entirely by the failure to timely exercise it or by the failure to~ comply with the available legal steps 

2 to substantiate the parental interest. 

3 

4 NEW SECTION. Section 9. Need for finality -- balancing of interests. Finality is necessary In order 

5 to facilitate the state's compelling interest. The legislature finds that the INTERESTS OF THE CHILD 

6 OUTWEIGH THE interests of the state, the mother, tho chi le, ane the adoptive parents outweigh tho interest 

7 G-f, AND a birth father who is not married to the child's mother ane 'Nho eoos not timol·~ grasp tho 

8 oppartunitios available to establish ane eoFAanstrato a relationship with tho father's chile in aaaoreanao with 

9 the F8fC1Uiromonts of tho putative father ro9istry. 

10 

11 ' NEW SECTION. Section 10. Presumed knowledge that child may be adopted without notice. A 

12 birth father who is not married to the mother of the child is presumed to know that the child may be 

13 adopted without the father's consent and without natiao ta THAT the father unless tho father striatly 

14 coFAplies IS REQUIRED TO COMPLY with the provisions of [sections 1 through 156] and manifests 

15 MANIFEST a preFApt ane full commitment to the father's parental responsibilities. 

16 

17 NEW SECTION. Section 11. Unmarried birth mother's right of privacy. An unmarried birth mother 

18 has a right of privacy with regard to the mother's pregnancy and adoption plan ane therefore has no legal 

19 obligation to eiscloso tl:10 ielontity of tl:10 birth fatl:1er of tl:10 cl:1ilel prior to or elurin9 an aelo13tion prosooeling. 

20 Tho matl:1er eloos nat have an abligatian to valuntoor informatian ta tho saurt ,..ith ros130at to a potential 

21 birth father wha is nat FAarrioel to tho mother. BIRTH MOTHERS ARE ENCOURAGED TO PROVIDE ALL 

22 KNOWN INFORMATION ABOUT THE BIRTH FATHER OF ANY CHILD FOR WHOM AN ADOPTION IS 

23 PLANNED. 

24 

25 NEW SECTION. Section 12. Recognition of adoption in another jurisdiction. ( 1) A decree or order 

26 of adoption has the same effect as a decree or order of adoption issued by a court of this state if the decree 

27 or order is: 

28 (a) issued by a court of any other state that is entitled to full faith and credit in this state; or 

29 (b) entered by a court or administrative entity in another country acting pursuant to: 

30 (i) that country's law; or 
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1 Iii) to any convention or treaty on intercountry adoption that the United States has ratified. 

2 (2) The rights and obligations of the parties as to matters within the jurisdiction of this state must 

3 be determined as though the decree or order were issued by a court of this state. 

4 

5 NEW SECTION. Section 13. Proceedings subject to Indian Child Welfare Act. A proceeding under 

6 [sections 1 through 156] that pertains to an Indian child, as defined in the Indian Child Welfare Act of 

7 1978, 25 U.S.C. 1901, et seq., is subject to that act. 

8 

9 NEW SECTION. Section 14. Interstate placement. The Interstate Compact on the Placement of 

10 Children, Title 41, chapter 4, governs: 

11 ( 1) an adoption in this state of a child brought into this state from another state by a prospective 

1 2 adoptive parent; 

13 (2) a person residing in or an agency doing business from another state who places the child for 

14 adoption in this state; and 

15 (3) the placement of a Montana child in another state. 

16 

17 NEW SECTION. Section 15. International placement. An adoption in this state of a child brought 

18 into this state from another country by a prospective adoptive parent or by a person who places the child 

19 for adoption in this state is governed by [sections 1 through 156] and is subject to any convention or treaty 

20 governing adoption that the United States has ratified and to any relevant federal law. 

21 

22 NEW SECTION. Section 16. Fees for services -- special revenue account -- statutory appropriation. 

23 I 1) The department shall establish fees that it may charge and that are reasonably related to the cost 

24 incurred by the department in completing or contracting for adoption services. 

25 (2) The department may contract with licensed social workers or licensed child-placing agencies 

26 for the purposes of completing the preplacement or postplacement evaluation or for providing 

27 postplacement supervision. 

28 (3) An agency contracting to perform the services may set and charge a reasonable fee 

29 commensurate with the services provided. 

30 (4) There 1s an adoption services account in the state special revenue fund. The fees collected by 
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2 

3 

4 

the department under [sections 1 through 156] AND FROM THE DISTRICT COURT FILING FEE PURSUANT 

TO 25-1-201(1)(0) must be deposited into this account and may be used by the department for adoption 

services. The money in the account is statutorily appropriated, as provided in 17-7-502, to the department. 

5 NEW SECTION. Section 17. Rulemaking authority. The department may adopt rules to implement 

6 the administration and purposes of [sections 1 through 1561. 

7 

8 NEW SECTION. Section 18. Definitions. As used in [sections 18 through 38L unless the context 

9 requires otherwise, the following definitions apply: 

10 (1) "Child" includes an unborn child. 

11 (2) (a) "Putative father" means an individual who may be a child's birth father but who: 

12 (i) is not married to the child's mother on or before the date that the child is born; or 

13 (ii) has not established paternity of the child in a so1Jrt 1'!FOsoeain€) prior to the filing of a petition for 

14 termination of parental rights to the child for purposes of adoption. 

15 lb) The term includes an individual who is: 

16 Ii) less than 18 years of age; and 

17 Iii) not married to the child's mother even though the individual is a presumed father within the 

1 8 meaning of 40-6-105. 

19 (3) "Registry" means the putative father registry established under [section 191. 

20 

21 NEW SECTION. Section 19. Putative father registry. The putative father registry is established 

22 within the vital statistics bureau of the department. The department shall adopt rules to administer the 

23 registry. 

24 

25 NEW SECTION. Section 20. Purpose of registry. ( 1) The purpose of the putative father registry 

26 is to provide notice of aaoption l'!Foseeain€Js TERMINATION OF PARENTAL RIGHTS to a putative father who 

27 asserts a parental interest in a child so that the putative father may appear in an aElo!'ltion 6 proceeding and 

28 have an opportunity to establish that the putative father's inchoate rights in the child have vested because 

29 a substantial relationship with the child has been established as provided in [section 73]. 

30 (2) A IN ADDITION TO ANY OTHER NOTICE TO WHICH THE PUTATIVE FATHER IS ENTITLED 
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/j_ putative father of a child who complies with the requirements of the putative father registry is entitled 

2 to notice of any arfaption proceedings involving TERMINATION OF PARENTAL RIGHTS TO the child. 

3 

4 NEW SECTION. Section 21. Presumed knowledge of pregnancy -- duty to register to be afforded 

5 notice -- putative and presumed fathers. I 1) A person who engages in sexual relations with a member of 

6 the opposite sex is presumed to know that a pregnancy could result. 

7 (2) A IN ADDITION TO ANY OTHER NOTICE TO WHICH THE PUTATIVE FATHER IS ENTITLED 

8 /j_ putative father 1s f\Gf entitled to notice of termination of parental rights proceedings for the purposes of 

9 adoption HAie&& !.E the putative father has 6tfiBtly complied with the requirements of the putative father 

10 registry. 

11 (3) An individual who is not married to the mother but who is presumed to be a father under 

12 40-6-105 is net relieued from the eeli!'jation of r0!jist0rin!J AND REGISTERS in accordance with [sections 

13 18 through 38] in order IS ENTITLED to receive notice of a termination of parental rights proceeding ffif-..a 

14 shild for whom the individ1,1al ma\< 130 the pres1,1mod father. 

15 

16 NEW SECTION. Section 22. Registration. ( 1) A IN ADDITION TO ANY OTHER NOTICE TO 

17 WHICH THE PUTATIVE FATHER IS ENTITLED, A putative father is entitled to notice of any adoption 

18 proceedings TO TERMINATE PARENTAL RIGHTS involving a child whom the putative father might have 

19 fathered if the putative father timely files the following information with the department: 

20 (a) the putative father's: 

21 Ii) full name; 

22 (ii) address at which the putative father may be served by certified mail, return receipt requested, 

23 with notice of a proceeding to terminate parental rights; 

24 (iii) social security number; 

25 (iv) date of birth; and 

26 (vi tribal affiliation if applicable; 

27 (b) the mother's: 

28 ii) name, including all other names known to the putative father that the mother uses; and 

29 (ii) address, social security number, and date of birth, if known; 

30 le) the child's: 
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(i) name and place of birth, if known; or 

2 (ii) the approximate date and location of A POSSIBLE conception and the approximate expected 

3 date of delivery. 

4 (2) If a putative father does not have an address where the putative father can receive not',ce of 

5 a termination of parental rights proceeding, the putative father may designate another person as an agent 

6 for the purpose of receiving notice. The putative father shall provide the department with the agent's name 

7 and the address at which the agent may be served. Service of notice by certified mail, return receipt 

8 requested, constitutes service of notice upon the putative father. 

9 (3) A putative father shall register under this section on a registration form prescribed by the 

10 department or with a legibly typed or handwritten statement that provides the required information and that 

11 is submitted to the department pursuant to [section 24]. The registration must be signed by the putative 

1 2 father and notarized. 

13 (4) A putative father who registers under this section is responsible for providing written updates 

14 regarding any change of the putative father's name or address. 

15 

16 NEW SECTION. Section 23. When putative father to register -- actual knowledge of pregnancy 

17 not required. (1) In order to be entitled, BECAUSE OF REGISTRATION, to receive notice of a termination 

18 of parental rights proceeding, a putative father's registration form complying with the requirements of 

19 [section 22] must be received by the department not later than slasa af 13i.siAess OR the date of the shild's 

20 Wtfl 5 DAYS PRIOR TO A HEARING TO TERMINATE PARENTAL RIGHTS. 

21 (2) A putative father may file all information required by [section 22] before a child's birth even 

22 though the putative father has no actual knowledge that a pregnancy has occurred or that a pregnancy has 

23 continued through gestation. 

24 

25 NEW SECTION. Section 24. How registration submitted. A putative father shall submit a 

26 registration form: 

27 ( 1) in person; or 

28 (2) by facsimile transmission, mail, private courier, or express delivery service. 

29 

30 NEW SECTION. Section 25. Burden of putative father to preserve rights upon receipt of notice. 
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When a putative father receives notice that a child in whom the putative father claims a parental interest 

2 is the subject of a termination of parental rights proceeding, the putative father must appear at the hearing 

3 held on the petition to terminate parental rights and demonstrate, at a minimum, that the criteria set out 

4 in [section 73] for determining whether the putative father has made reasonable efforts to establish a 

5 substantial relationship with the child who is the subject of the proceedings have been met. 

6 

7 NEW SECTION. Section 26. Presumption created -- admissibility in other proceedings. A person 

8 filing a registration form is presumed to be the father of the child for purposes of adoption unless the 

9 mother denies that the registrant is the father. The registration or any revocation that is filed is admissible 

10 in a paternity proceeding unEler 40 €l 107 and creates a rebuttable presumption as to the paternity of the 

11 child for 13ur13eses of 40 e 107. The registration creates a rebuttable presumption as to paternity of the 

12 child for purposes of an abuse or neglect proceeding under Title 41, chapter 3, or a child support 

13 enforcement action under Title 40, chapter 5. 

14 

15 NEW SECTION. Section 27. Duties of department. (1 l The department shall: 

16 (a) prescribe a registration form for the information that a putative father submits under [section 

17 22]: and 

18 (bl make the registration forms available through: 

19 (i) the department; 

20 (ii) each clerk of a district court; 

21 (iii) each local health department; and 

22 (iv) each county clerk and recorder. 

23 (2) A notice provided by the department that informs the public about the purpose and operation 

24 of the registry must be posted in a conspicuous place by each: 

25 (a) clerk of a district court; 

26 (b) driver's examination station of the motor vehicle division of the department of justice; 

27 (c) local health department; and 

28 (d) county clerk and recorder. 

29 (3) The title and registration bureau of the motor vehicle division of the department of justice and 

30 the county treasurer of each county shall deliver a copy of the notice described in subsection (4) with the 
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registration tags for every vehicle registered in Montana between July 1, 1997, and October 1, 1998. The 

2 department shall provide the copies of the notices to the title and registration bureau and the county 

3 treasurers. 

4 14) The notice under subsection 12) must include information regarding: 

5 la) where to obtain a registration form; 

6 lb) where to register; 

7 (c) the circumstances under which a putative father is required to register; 

8 (d) the period under [section 231 during which a putative father is required to register in order to 

9 entitle the putative father to receive notice of a proceeding to terminate parental rights; 

10 (e) the information that must be provided for the registry and what other actions the putative father 

11 is required to take to preserve a right to notice; 

12 (f) the consequences of not submitting a timely registration; and 

13 (g) the penalties for filing a false claim with the putative father registry. 

14 

15 NEW SECTION. Section 28. Duties of department. ( 1) The department shall: 

16 la) prescribe a registration form for the information that a putative father submits under [section 

17 22]; and 

18 (b) make the registration forms available through: 

19 (i) the department; 

20 (ii) each clerk of a district court; and 

21 (iii) each local health department. 

22 I 2) A notice provided by the department that informs the public about the purpose and operation 

23 of the registry must be posted in a conspicuous place by each: 

24 (a) clerk of a district court; 

25 (bl driver's examination station of the motor vehicle division of the department of justice; 

26 (c) local health department; and 

27 (d) county clerk and recorder. 

28 (3) The notice under subsection (2) must include information regarding: 

29 (a) where to obtain a registration form; 

30 lb) where to register; 
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1 {c) the circumstances under which a putative father is required to register; 

2 {d) the period under [section 23] during which a putative father is required to register in order to 

3 entitle the putative father to receive notice of an adoption; 

4 (el the information that must be provided for the registry and what other actions the putative father 

5 is required to take to preserve a right to notice; 

6 (f) the consequences of not submitting a timely registration; and 

7 (g) the penalties for filing a false claim with the putative father registry. 

8 

9 NEW SECTION. Section 29. Information maintained in registry. The department shall maintain the 

1 O following information in the registry: 

11 ( 1) the registration information provided by the putative father under [section 22]; 

12 (2) the date that the department receives a putative father's registration; 

13 (3) the name and affiliation of any person who requests that the department search the registry 

14 to determine whether a putative father is registered in relation to a mother whose child is or may be the 

15 subject of a termination proceeding and the date the request is submitted; and 

16 (4) any other information that the department determines is necessary to access the information 

17 in the registry. 

18 

19 NEW SECTION. Section 30. Storage of data. The department shall store the registry's data in a 

20 manner so that the data is accessible through: 

21 (1) the putative father's name; 

22 (2) the mother's name, INCLUDING HER MAIDEN NAME. IF KNOWN; 

23 (31 the date of birth of the putative father, the mother, and the child, if known; 

24 (4) the child's name, if known; and 

25 (5) the social security number for the putative father, the mother, and the child, if known. 

26 

27 NEW SECTION. Section 31. Registry search·· request -- affidavit. ( 1) The following persons may 

28 at any time request that the department search the registry to determine whether a putative father is 

29 registered in relation to a child who is or may be the subject of a proceeding to terminate parental rights: 

30 {a) a representative of the department; 
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(b) a representative of an agency when the agency is or may be arranging an adoption; 

2 (c) a prospective adoptive parent or an attorney representing a prospective adoptive parent in a 

3 direct parental placement adoption who has the notarized consent of the birth mother; or 

4 (d) any woman who is the subject of a registration. 

5 (2) When a petition to terminate parental rights for purposes of an adoption is filed, the petitioner 

6 shall: 

7 (a) request that the department search the registry at least 1 day after the expiration of the period 

8 specified under [section 23]; and 

9 (b) file an affidavit prepared by the department in response to a request under subsection (2)(a) 

1 O with the court presiding over the termination of parental rights proceeding under (section 63]. The affidavit 

11 must meet the requirements of subsections (4) and (5). 

12 (3) A request for information about a registration from the department must be in writing. 

13 (4) Not later than 5 days after receiving a request under subsection (2)(a), the department shall 

14 submit an affidavit to the requestor verifying whether a putative father has registered within the period 

15 allowed under (section 23] in relation to a mother whose child or expected child is the subject of the 

16 termination proceeding. 

17 (5) Whenever the department finds that one or more putative fathers are registered, the department 

18 shall: 

19 (a) submit a copy of each registration form with the department's affidavit; and 

20 (b) include in the affidavit the date that the department representative, agency, or attorney 

21 submitted the request for the search. 

22 (6) A court may not issue an order terminating parental rights unless the department's affidavit 

23 under subsection (5) is filed with the court. 

24 

25 NEW SECTION. Section 32. Duties of department upon receipt of request. (1) Whenever the 

26 department receives a request, the department shall: 

27 (a) search its records of putative father registrations· and search its records for any 

28 acknowledgement of paternity filed pursuant to 40-6-105; and 

29 (b) notify the requester as to whether a paternity action has been filed and a paternity order issued 

30 to the department j'l1,JF&1;ant te 40 6 116 requiring the issuance of a new birth certificate concerning a child 
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who is or may be the subject of an adoption that the attorney or agency is arranging. 

2 

3 

4 

(2) The department may charge a reasonable fee for responding to a request under this section. 

NEW SECTION. Section 33. Failure to register iFF81o'8Gable im13lied 69R89Rt fraud OF AGENCY 

5 TO POST NOTICE. 11) I\ p1citati 1o'o fathor who fails to ro§ister within tho period sposifiod i,indor [sostion 

6 231 111ai .. 0s notiso of a termination prosoodin§. 

7 12) The p1c1tatiY0 father's wai¥0r 1c1nd0r sYl3sostion (1) sonstit1c1tos an irro¥ooal31o implied sonsont 

8 to tho shild's adoption. 

9 ~ Failure of an agency to post a proper notice under [section 271 does not relieve a putative father 

10 of the obligation to register with the department in accordance with the putative father registry in order to 

11 entitle the putative father, BECAUSE OF REGISTRATION. to notice of proceedings involving a child who 

1 2 may have been fathered by the putative father. 

13 

14 

15 

16 

17 

NEW SECTION. Section 34. Revocation of registration. A UNLESS A SUPPORT ORDER HAS BEEN 

ISSUED. A putative father may revoke a registration at any time by submitting to the department a signed, 

notarized statement revoking the registration. 

18 NEW SECTION. Section 35. Certified copy of registration form to be furnished upon request. The 

19 department shall furnish a certified copy of the putative father's registration form upon written request by: 

20 ( 1) a putative father whose name appears on the registration form being requested; 

21 (2) a mother whose name appears on the registration form being requested; 

22 (3) upon reaching majority, a person who was the subject of a registration; 

23 (4) a prospective adoptive parent or an attorney representing a prospective adoptive parent in a 

24 direct parental placement adoption who has the notarized consent of the birth mother; 

25 15) a licensed child-placing agency; 

26 (6) a court that presides over a pending adoption; 

27 (7) the child support enforcement division of the department; or 

28 (8) a representative of the department involved in an adoption or a neglect and dependency 

29 proceeding under Title 41, chapter 3. 

30 
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NEW SECTION. Section 36. Information confidential. Except as otherwise provided in [sections 

2 18 through 38], information contained within the registry is confidential. 

3 

4 NEW SECTION. Section 37. Registration of false information -- criminal and civil penalties. A 

5 person who purposely or knowingly registers false information or requests confidential information in 

6 violation of a putative father registry commits a misdemeanor and may be civilly liable for damages. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

NEW SECTION. Section 38. Responsibility of each party to protect interests -- putative fathers -­

fraud no defense. I 1) The legislature finds no practical way to remove all risk of fraud or misrepresentation 

in adoption proceedings and has provided a metl=los /or at:isolt1to protection of a putative father's rights G'f 

sofl'l13lianoa with tl=le 13rovisions ol tl=la 13t1tativa fatl=lar registry. In balancing the rights and interests of the 

state and of all parties affected by fraud, specifically the child, the adoptive parents, and the putative 

father, the legislature determines that the putative father is in the best position to prevent or ameliorate the 

effects of fraud and that, therefore, the burden of establishing fraud AGAINST THE PUTATIVE FATHER by 

clear and convincing evidence must be born by the putative father. 

12) Each parent of a child conceived or born outside of marriage to the other parent is responsible 

for that parent's own actions and assertion of their parental rights notwithstanding any action, statement, 

or omission of the other parent or third parties. 

( 3) A person injured by fraudulent representations or actions in connection with an adoption is 

entitled to pursue civil or criminal penalties. A fraudulent representation is not a defense for failure to 

6-tfH,tj.y comply with the requirements of the putative father registry and is not a basis for dismissal of a 

petition for adoption, vacation of an adoption decree, or an automatic grant of custody to the injured party. 

(4) A putative father who resides in another state may contest an adoption prior to issuance of a 

decree of adoption and may assert the putative father's interest in the child. If the adoption is contested, 

the court shall hold an evidentiary hearing to determine if: 

(a) the putative father resides and has resided in another state where the unmarried mother lived 

or resided either at the time of conception or through a portion of the pregnancy; 

(b) the mother left that state, concealing the location from the putative father regarding where the 

mother could be contacted or located; 

(c) the father has, through every reasonable means, attempted to locate the mother but has been 
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unable to do so; and 

2 Id) the putative father has complied with the ffi8St stFiA€jBAt anEI G8ffiplete requirements of the state 

3 where the mother previously resided or was located in order to protect and preserve the putative father's 

4 parental interest and rights concerning the child in cases of adoption. 

5 

6 NEW SECTION. Section 39. Consent required. An adoption of a child may be decreed when 

7 written consents to adoption have been executed by: 

8 I 1) the birth mother; 

9 12) the husband of the birth mother if the husband is the presumed father of the child under 

1 0 40-6-1 0 5; 

11 (3) any other person whose parental rights have been established by a court; 

12 (4) the department or an agency that has custody of the child and the authority to place the child 

13 tor adoption; 

14 (5) the legal guardian of the child if both parents are dead or their rights have been judicially 

15 terminated and the guardian has authority by order of the court appointing the guardian to consent to the 

16 adoption; 

17 (6) the child, either in writing or in court, if the child is 12 years of age or older unless the child 

1 8 does not have the mental capacity to consent. 

19 

20 NEW SECTION. Section 40. Persons whose consent not required. Consent to adoption of a child 

21 is not required from: 

22 111 an individual whose parental relationship to the child has been judicially terminated for unfitness 

23 or has been determined not to exist or who has waived parental rights; 

24 12) a parent who has been judicially declared incompetent; 

25 (31 an individual who has not been married to the mother of the child and who, after the 

26 conception of the child, executes a notarized statement denying paternity or a notarized statement 

27 acknowledging paternity and denying any interest in the child; or 

28 (4) the personal representative of a deceased parent's estate. 

29 

30 NEW SECTION. Section 41. Form of consent. The consents required by [section 39] must be 
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acknowledged before an officer authorized to take acknowledgments or witnessed by a representative of 

2 the department, an agency, or the court. 

3 

4 NEW SECTION. Section 42. Child available for adoption -- voluntary acts of parents. A parent may 

5 voluntarily make a child available for adoption by: 

6 I 1) executing a voluntary relinquishment and consent to adoption; 

7 (2) executing a denial of paternity; or 

8 (3) submitting a notarized acknowledgment of paternity and a denial of any interest in custody of 

9 the child. 

10 

11 NEW SECTION. Section 43. Voluntary relinquishment -- validity. ( 1) A voluntary relinquishment 

12 is not valid unless the parent specifically relinquishes custody of the child to the department, a licensed 

13 child-placing agency, or a specifically identified prospective adoptive parent and: 

14 (a) the department or agency to whom the child is being relinquished has agreed in writing to 

15 accept custody of the child until the child is adopted; or 

16 (b) the identified prospective adoptive parent has agreed in writing to accept temporary custody 

17 and to provide support and care to the child until that person's adoption petition is granted or denied. 

18 (2) A voluntary relinquishment of a parent's rights solely to the child's other parent does not relieve 

19 the parent executing the relinquishment of any duty owed to the child OR FOR THE CHILD'S SUPPORT. 

20 

21 NEW SECTION. Section 44. Arrearages of child support -- responsibility to child. ( 1) A voluntary 

22 relinquishment of a parent's rights and responsibilities toward a child w DOES not cancel any responsibility 

23 to pay arrearages of child support unless the party to whom the arrearages are owed agrees in writing to 

24 waive the payment of the arrearages. 

25 (2) A parent who executes a voluntary relinquishment of rights and responsibilities toward a child 

26 remains financially responsible for the child until a court actually terminates parental rights to the child. 

27 

28 NEW SECTION. Section 45. Who may relinquish -- to whom. (1) A parent or guardian whose 

29 consent to the adoption of a child is required may relinquish to the department or an agency all rights with 

30 respect to the child, including legal and physical custody and the right to consent to the child's adoption. 
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(2) A parent or guardian whose consent to the adoption of a child is required and who has filed 

2 a notice of parental placement under [section 95] for a direct parental placement adoption may: 

3 (al relinquish to the prospective adoptive parent all rights with respect to the child, including legal 

4 and physical custody; and 

5 (bl consent to the child's adoption by the prospective adoptive parents. 

6 

7 NEW SECTION. Section 46. Relinquishment by minor parent -- separate legal counsel in direct 

8 parental placement adoption. (1) A parent who is a minor has the right to relinquish all rights to that minor 

9 parent's child and to consent to the child's adoption. The relinquishment is not subject to revocation by 

1 O reason of minority. 

11 (2) In a direct parental placement adoption, a relinquishment and consent to adopt executed by a 

1 2 parent who is a minor is not valid unless the minor parent has been advised by an attorney who does not 

13 represent the prospective adoptive parent. Legal fees charged by the minor parent's attorney are an 

14 allowable expense that may be paid by prospective adoptive parents under [section 14 71, subject to the 

15 limitations in [section 148]. 

16 

17 NEW SECTION. Section 4 7. Time and prerequisites for execution of relinquishment and consent 

18 to adoption -- copy of preplacement evaluation -- notarization. ( 1) A parent whose consent to the adoption 

19 of a child is required may execute a relinquishment and consent to adoption only after the following criteria 

20 have been met: 

21 (a) the child has been born; 

22 (bl not less than 72 hours have elapsed since the birth of the child if the person relinquishing 

23 parental rights is the shils's 1:Jirth rnothor; 

24 (cl the parent has received counseling in accordance with [section 48]; and 

25 (dl in a direct parental placement adoption: 

26 (i) the parent has been informed that fees for any required counseling and legal fees are allowable 

27 expenses that may be paid by a prospective adoptive parent under [section 1471, subject to the limitations 

28 set in [section 148]; 

29 (ii) if the parent is a minor, the parent has been represented by separate legal counsel; and 

30 (iii) prior to the execution of the relinquishment, the parent has been provided a copy of the 
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2 

preplacement evaluation prepared pursuant to [section 86] pertaining to the prospective adoptive parent. 

(2) A guardian may execute a relinquishment and consent to adopt at any time after being 

3 authorized by a court. 

4 (3) The department or a licensed child-placing agency may execute a consent for the adopt1or1 at 

5 any time before or during the hearing on the petition for adoption. 

6 (41 A child whose consent is required may execute a consent at any time before or during the 

7 hearing on the petition to adopt. 

8 15) Except as provided in this section, a relinquishment and consent to adopt must be a separate 

9 instrument executed before a notary public. 

1 O 16) If the person from whom a relinquishment and consent to adopt is required is a member of the 

11 armed services or is in prison, the relinquishment may be executed and acknowledged before any person 

12 authorized by law to administer oaths. 

13 

14 NEW SECTION. Section 48. Counseling requirements. (1) Counseling of the birth mother is 

15 required in department, agency, and direct parental placement adoptions. If any other parent is involved 

16 in an adoptive placement, counseling of that parent is encouraged. 

17 (2) Counseling must be performed by a person employed by the department or by a staff person 

18 of a licensed child-placing agency designated to provide this type of counseling. Unless the counseling 

19 requirement is waived for good cause by a court, a minimum of 3 hours of counseling must be completed 

20 prior to execution of a relinquishment of parental rights and consent to adopt. A relinquishment and 

21 consent to adopt executed prior to completion of required counseling is void. 

22 (3) During counseling, the counselor shall offer an explanation of: 

23 (a) adoption procedures and options that are available to a parent through the department or 

24 licensed child-placing agencies; 

25 (bl adoption procedures and options that are available to a parent through direct parental placement 

26 adoptions, including the right to an attorney and that legal expenses are an allowable expense that may be 

27 paid by a prospective adoptive parent as provided in [sections 14 7 and 148]; 

28 (c) the alternative of parenting rather than relinquishing the child for adoption; 

29 Id) the resources that are available to provide assistance or support for the parent and the child 

30 if the parent chooses not to relinquish the child; 
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(e) the legal and personal effect and impact of terminating parental rights and of adoption; 

2 (f) the options for contact and communication between the birth family and the adoptive family; 

3 (g) postadoptive issues, including grief and loss; 

4 (hi the reasons for and importance of providing accurate medical and social history information 

5 under [section 81 ]; 

6 (i) the operation of the confidential intermediary program; and 

7 (j) the fact that the adoptee may be provided with a copy of the original birth certificate upon 

8 request after reaching 18 years of age, unless the birth parent has specifically requested in writing that the 

9 vital statistics bureau withhold release of the original birth certificate. 

10 14) The counselor shall prepare a written report containing a description of the topics covered and 

11 the number of hours of counseling. The report must specifically include the counselor's opinion of whether 

12 or not the parent understood all of the issues and was capable of informed consent. The report ffi8V MUST, 

13 ON REQUEST, be released to the person counseled, to the department, to an agency, or with the consent 

14 of the person counseled, to an attorney for the prospective adoptive parents. 

15 

16 NEW SECTION. Section 49. Revocation of relinquishment and consent. I 1) The parent who 

17 executed the relinquishment and consent to adopt and the department, agency, or prospective adoptive 

1 8 parent named or described in the relinquishment and consent to adopt may mutually agree to its revocation 

19 prior to the issuance of an order terminating parental rights. 

20 (2) A relinquishment may not be revoked if an order has been issued terminating parental rights. 

21 

22 NEW SECTION. Section 50. Conditional relinquishment and consent. ( 1) A relinquishment and 

23 consent to adopt may provide that it not take effect only if: 

24 (a) the other parent does not execute a relinquishment and consent to adopt within a specified 

25 period; or 

26 lb) a court decides to not terminate another individual's parental relationship to the child. 

27 (2) A relinquishment and consent to adopt may not be conditioned on whether or not existing 

28 agreements for matters, including but not limited to visitation and ongoing communication with the child, 

29 are later performed. 

30 
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NEW SECTION. Section 51. Content of relinquishment and consent to adopt. In A 

2 relinquishment and consent to adopt must be in writing and must contain: 

3 (a) the date, place, and time of the execution of relinquishment and consent to adopt; 

4 (b) the name, date of birth, and current ma'iling address of the individual executing the 

5 relinquishment and consent to adopt; 

6 (c) the date of birth and the name of the child to be adopted; and 

7 (d) the name, address, and telephone numbers of the department or agency to which the child is 

8 being relinquished or the name, address, and telephone numbers of the prospective adoptive parent or the 

9 lawyer representing the prospective adoptive parent with whom the individual executing the relinquishment 

1 0 and consent has placed or intends to place the child for adoption. 

11 (2) A relinquishment and consent to adopt executed by a parent or guardian must state that the 

12 parent or guardian executing the document is voluntarily and unequivocally consenting to the: 

13 (a) permanent transfer of legal and physical custody of the child to the department or agency for 

14 the purposes of adoption; or 

15 (b) transfer of permanent legal and physical custody to, and the adoption of the child by, a specific 

16 identified adoptive parent whom the parent or guardian has selected. 

17 (3) A relinquishment and consent to adopt must state: 

18 (a) that after the document is signed or confirmed in substantial compliance with this section, it 

19 is final and, except under a circumstance stated in [section 501, may not be revoked or set aside for any 

20 reason, including the failure of an adoptive parent to permit the individual executing the relinquishment and 

21 consent to adopt to visit or communicate with the child; 

22 (b) that the adoption will extinguish all parental rights and obligations that the individual executing 

23 the relinquishment and consent to adopt has with respect to the child, except for arrearages of child 

24 support unless the arrearages are waived by the person to whom they are owed, and that the 

25 relinquishment will remain valid whether or not any agreement for visitation or communication with the child 

26 is later performed; 

27 (c) that the individual executing the relinquishment and consent to adoption has: 

28 (i) received a copy of the relinquishment and consent to adoption; 

29 (ii) received a copy of a written agreement by the department, agency, or prospective adoptive 

30 parent to accept temporary custody and to provide support and care to the child until an adoption petition 
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is granted or denied; 

2 (iii) if required, received counseling services and information about adoption pursuant to [section 

3 48] explaining the meaning and consequences of an adoption; 

4 (d) in direct parental placement adoptions, that the individual has: 

5 (i) been advised if the individual is: 

6 (Al a minor parent, by a lawyer who is not representing an adoptive parent or the agency to which 

7 the child is being relinquished; or 

8 (Bl an adult, of the right to have a lawyer who is not representing an adoptive parent or the agency 

9 and whose fees are allowable expenses that can be paid by the prospective adoptive parents; 

10 (ii) been provided with a copy of the prospective adoptive parent's preplacement evaluation; 

11 (el in agency and direct parental placement adoptions, that the individual has: 

12 (i) been advised of the obligation to provide the medical and social history information required 

13 under [section 81] pertaining to disclosures; and 

14 (ii) not received or been promised any money or anything of value for execution of the 

1 5 relinquishment and consent to adopt, except for payments authorized by [sections 14 7 and 148]. 

16 (4) A relinquishment and consent to adopt ffH,/&t MAY provide that the individual who is 

17 relinquishing waives notice of any proceeding for adoption. 

18 

19 NEW SECTION. Section 52. Consequences of relinquishment and consent to adopt. Except under 

20 a circumstance stated in [section 50] a relinquishment and consent to the adoption of a child that is 

21 executed by a parent or guardian in substantial compliance with [section 51 l is final and irrevocable. The 

22 relinquishment and consent to adopt: 

23 (1) unless a court orders otherwise to protect the welfare of the child, entitles the department, 

24 agency, or prospective adoptive parent named or described to the legal and physical custody of the child 

25 and imposes on that department, agency, or prospective adoptive parent responsibility for the support and 

26 medical and other care of the child; 

27 (2) terminates, AS PROVIDED IN [SECTION 44), any duty of the parent who executed the 

28 document with respect to the child except for arrearages of child support; and 

29 13) terminates any right of the parent or guardian who executed the document to: 

30 (a) object to the placement of the child for adoption by the department or agency; AND 

'legislative 
\Services 
\!>,;vision 

- 23 - HB 163 



55th Legislature 

2 

3 

(b) object to the child's adoption by the prospective adoptive parent-;--afltl 

(c) netico of the procoesin!J for aseptien. 

HB0163.02 

4 NEW SECTION. Section 53. Grounds for court to set aside relinquishment and consent. I 1} The 

5 court shall set aside a relinquishment and consent to adopt if the individual who executed the 

6 relinquishment and consent establishes: 

7 (a) by clear and convincing evidence, before a decree of adoption is issued, that the consent was 

8 obtained by fraud or duress; or 

9 (bl by a preponderance of the evidence, that a condition permitting revocation has occurred, as 

10 expressly provided for in [section 50]. 

11 (2) A verbatim record of testimony must be made. 

12 

13 NEW SECTION. Section 54. Remedy when relinquishment and consent to adopt revoked or set 

14 aside -- expediency. ( 1) If a relinquishment and consent to adopt that was executed by an individual is 

15 revoked or set aside, the department, agency, or prospective adoptive parent shall immediately return the 

16 child to the individual's custody and move to dismiss a proceeding for adoption or termination of the 

17 individual's parental rights to the child unless: 

18 (a} the department has legal custody pursuant to a court order; 

19 (b) there are grounds for the department to seek a court order under the provisions of Title 41, 

20 chapter 3; or 

21 (c) the individual did not have legal custody of the child at the time the relinquishment and consent 

22 to adopt was executed. 

23 (2) In the circumstances described in subsections (1 }(a) through (1 )(c) and when there is no 

24 existing court order providing for care and custody, the court shall issue an order providing for the care and 

25 custody of the child according to the best interests of the child under any law applicable to the 

26 circumstances of the case. 

27 13) Except as provided in subsection (1 ), if after revocation or the setting aside of a relinquishment 

28 or consent a child is not returned immediately by the department, agency, or prospective adoptive parent, 

29 the individual may petition the court for appropriate relief. The action must take precedence over other 

30 cases and matters in the court. The court shall examine the petition, hear the case, and render a decision 
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1 as soon as possible. 

2 

3 NEW SECTION. Section 55. Notarized denial of paternity -- no entitlement to notice. ( 1) Execution 

4 of a notarized denial of paternity of a child is a voluntary act that constitutes a waiver of all parental rights 

5 to the child, EXCEPT FOR THE DUTY TO PAY SUPPORT IF PATERNITY IS ESTABLISHED OR PRESUMED. 

6 (2) A notarized denial of paternity is irrevocable when executed. An individual who has executed 

7 a denial of paternity toward a child who is the subject of adoption proceedings is not entitled to notice of 

8 either the hearing to terminate parental rights or the hearing on an adoption petition. 

9 

10 NEW SECTION. Section 56. Notarized acknowledgment of paternity and denial of interest in 

11 custody -- no entitlement to notice. ( 1) Submission of a notarized acknowledgment of paternity and a 

12 denial of any interest in the custody of the child is a voluntary act that constitutes a waiver of all parental 

13 rights to the child BUT DOES NOT ABSOLVE THE PERSON OF THE DUTY TO PAY SUPPORT. 

14 (2) An individual who has executed an acknowledgment of paternity and denial of interest in the 

15 custody in a child who is the subject of adoption proceedings is not entitled to notice of either the hearing 

16 to terminate parental rights or the hearing on an adoption petition unless, subsequent to execution of the 

17 acknowledgment of paternity and denial of interest in custody, the individual has strio;ly complied with all 

18 of the requirements of [section 22] and has done so within the time limits established in [section 23]. 

19 

20 NEW SECTION. Section 57. Timing of proceedings to terminate. (1) In order to provide notice 

21 to a putative father at the earliest possible time of an expectant mother's intent to release an expected child 

22 for adoption and in order to facilitate early placement of a child for adoption, an expectant mother may 

23 initiate proceedings to terminate paternal rights by filing a petition of intent to place a child for adoption 

24 prior to the birth of the child. 

25 (2) A petition to terminate parental rights may also be filed after a child is born. 

26 

27 NEW SECTION. Section 58. Expected child -- filing of petition indicating intent to release or 

28 consent to adoption. ( 1) A pregnant individual may file a petition with the court indicating the intention to 

29 place an expected child for adoption. 

30 12) The petition must include the following information: 
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(a) the individual's intent to release the expected child for adoption; 

2 (b) the approximate date and location of conception; 

3 (cl the expected date of delivery; 

4 (di any information concerning the identity and whereabouts of any putative or presumed father 

5 of the expected child llRloss tho 1:Jirth mother mlios on tho ri§ht to 13ri>,aoy; and 

6 (e) in a situation in which there is a presumed father, the grounds upon which the individual relies 

7 in contending that the nonexistence of the father and child relationship can be established in an action 

8 brought under 40-6-1 07. 

9 (3) The petition may allege more than one putative or presumed father. 

1 O (4) The petition must be signed by the petitioner and notarized. 

11 

12 NEW SECTION. Section 59. Notice to any named father of intent to release child for adoption. 

13 ( 1) Upon the filing of the petition under [section 581, the court shall issue a notice of intent to release a 

14 child for adoption. 

15 (21 The notice must be served by the petitioner, in the manner provided by the Montana Rules of 

16 Civil Procedure, upon each putative or presumed father at least 20 days prior to the expected date of birth 

17 of the child. Proof of service must be filed with the court. 

18 (3) A notice of intent to release directed to a putative father must indicate the approximate date 

19 and location of conception of the child and the expected date of birth and must inform the putative father 

20 that: 

21 la) in order to protect the putative father's rights to the child, the putative father is required to file 

22 notice of intent to claim paternity before the expected date of birth; 

23 (bl the putative father is required to appear at the hearing at the time and date set by the court; 

24 (c) the failure to file notice of intent to claim paternity before the expected date of birth: 

25 (i) constitutes a waiver of the right to receive the notice provided for in [section 2-2 66]; 

26 (ii) constitutes an irrevocable denial of the putative father's interest in the custody of the child; and 

27 (iii) will result in the court's termination of the putative father's rights to the child. 

28 (4) In addition to the information contained in subsection 13), a notice of intent to release directed 

29 to an individual presumed to be the father under 40-6-105 must also indicate the intention of the mother 

30 to ask for a declaration establishing the nonexistence of the father and child relationship and the grounds 
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3 NEW SECTION. Section 60. Notice to any named father of intent to release child for adoption. 

4 I 1 I Upon the filing of the petition under [section 58], the court shall issue a notice of intent to release a 

5 child for adoption. 

6 121 The notice must be served by the petitioner, in the manner provided by the Montana Rules of 

7 Civil Procedure, upon each putative or presumed father at least 20 days prior to the expected date of birth 

8 of the child. Proof of service must be filed with the court. 

9 (3) A notice of intent to release directed to a putative father must indicate the approximate date 

10 and location of conception of the child and the expected date of birth and must inform the putative father: 

11 lal that in order te protest tho putati..,o father's rights to tho ohild, tho p1c1tative father is requirod 

12 to register with the p1c1tati'>'o father registry as of tho oleso of b1c1sinoss on tho 01,postod date of birth of tho 

13 6RiW+ 

14 +hl.!Al that the putative father is required to appear at the hearing at the time and date set by the 

15 court; 

16 Wifil of the rights and responsibilities to which the putative father will be entitled upon registering 

17 with the putative father registry; and 

18 14ti9 that the failure to TIMELY comply with all requirements of filing with the putative father 

19 registry before tho expostod date of airth: 

20 Ii) constitutes a waiver of the right to receive the notice provided for in [section 22]; AND 

21 Iii) sonstitldtos an irro'>'ooaalo denial of tho f)Utati..,o father's interost in the oustod1• of the ohild; and 

22 {-i#ti!ll wil+ MAY result in the court's termination of the putative father's rights to the child. 

23 (4) In addition to the information contained in subsection (3), a notice of intent to release directed 

24 to an individual presumed to be the father under 40-6-105 must also indicate the intention of the mother 

25 to ask for a declaration establishing the nonexistence of the father and child relationship and the grounds 

26 for seeking the declaration. 

27 

28 NEW SECTION. Section 61. Venue. Proceedings to terminate parental rights may be filed in the 

29 court in the county in which a petitioner resides, the child resides, or an office of the agency that is placing 

30 the ch.ild is located. 
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NEW SECTION. Section 62. Necessity for parental rights to be terminated. A child is not legally 

2 free for adoption until the parental rights of the birth parent or parents have been terminated by a court: 

3 ( 1) as provided in [sections 1 through 156]; 

4 (2) pursuant to Title 41, chapter 3; or 

5 (3) of competent jurisdict'1on in another state or country. 

6 

7 NEW SECTION. Section 63. Petition for termination of parental rights. 11) Pending the termination 

8 or other disposition of the rights of the father of the child, the birth mother may execute a relinquishment 

9 and consent to adoption. 

1 O 12) The department, a licensed child-placing agency, the prospective adoptive parent to whom the 

11 relinquishment is issued, or a guardian with custody of the child shall file with the court a signed and 

12 notarized petition for termination of parental rights pursuant to [sections 1 through 156] or pursuant to Title 

1 3 4 1 , chapter 3. 

14 (3) At t-he request of the relinquishing parent, the execution of a relinquishment may be conditioned 

15 as set forth in [section 50]. 

16 14) Pending disposition of the petition, the court may enter an order authorizing temporary care of 

1 7 the child. 

18 

19 NEW SECTION. Section 64. Contents of petition for termination of parental rights. (1) The 

20 petition for termination of parental rights must state: 

21 la) the identity of the petitioner; 

22 (bl the date and location of the birth of the child; 

23 (c) the date of the relinquishment by the birth mother or relinquishing parent; 

24 (d) the current location of the child; 

25 (el the names and locations, if known, of any putative or presumed father of the child; 

26 (fl efforts and inquiries made to locate any parent whose identity is known but whose whereabouts 

27 are unknown; 

28 (g) the grounds on which the parental rights of any plcltati,•e er prestimee latl=ler PARENT to the 

29 child should be terminated; 

30 lh) whether a putative or presumed father is one from whom consent is not required; 
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(i) whether court orders from any other proceeding have been issued terminating parental rights 

2 to the child who is the subject of the petition; 

3 (j) any other evidence supporting termination of the legal rights that a person has with regard to 

4 the child; and 

5 (k) a request for custody of the child prior to the adoption. 

6 (2) The petitioner shall file with the petition for termination of parental rights the following 

7 documents received in support of the petition: 

8 (a) any relinquishments and consents to adoption; 

9 lb) any denials of paternity; 

1 O le) any acknowledgments of paternity and denial of parental rights; 

11 (d) any response from the department to a request of whether any notice of intent to claim 

1 2 paternity has been filed; 

13 (e) a counseling report required under [section 48]; aR4 

14 (fl proof of PRIOR service of any notice or acknowledgement of service or waiver of service 

15 received.; AND 

16 IG) PROOF OF COMPLIANCE WITH THE INDIAN CHILD WELFARE ACT OF 1978 AND INTERSTATE 

17 COMPACT ON THE PLACEMENT OF CHILDREN, IF APPLICABLE. 

18 

19 NEW SECTION. Section 65. Contents of petition for termination of parental rights. ( 1} The 

20 petition for termination of parental rights must state: 

21 (a) the identity of the petitioner; 

22 lb) the date and location of the birth of the child; 

23 le) the date of the relinquishment by the birth mother or relinquishing parent; 

24 (d) the current location of the child; 

25 (el the names and locations, if known, of any putative or presumed father of the child; 

26 (fl whether a parent is one from whom consent is not required; 

27 (g) whether court orders from any other proceeding have been issued terminating parental rights 

28 to the child that is the subject of the petition; 

29 (h) any other evidence supporting termination of the legal rights that a person has with regard to 

30 the child; and 
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(ii a request for temporary custody of the child prior to the adoption. 

2 (2) The petitioner shall file with the petition for termination of parental rights the following 

3 documents received in support of the petition: 

4 (a) any relinquishments and consents to adoption; 

5 (b) any denials of paternity; 

6 (c) any acknowledgments of paternity and denial of parental rights; 

7 (d) any affidavits from the putative father registry that have been executed by the department; 

8 (e) a counseling report required under [section 48]; 8fl4 

9 (f) proof of PRIOR service of any notice or acknowledgement of service or waiver of service 

1 0 received"; AND 

11 (Gl PROOF OF COMPLIANCE WITH THE INDIAN CHILD WELFARE ACT OF 1978 AND INTERSTATE 

12 COMPACT ON THE PLACEMENT OF CHILDREN, IF APPLICABLE. 

13 

14 NEW SECTION. Section 66. Notice of hearing -- service. (1) Notice of a hearing to be held on 

15 the petition for termination of parental rights must be served in any manner appropriate under the Montana 

16 Rules of Civil Procedure or in any manner that the court may direct on: 

1 7 (a) a putative or presumed father; 

18 (b) a putative father who was not served with a notice of intent to release at least 20 days before 

19 the expected date of birth as specified in the notice of intent to release; 

20 (c) a spouse, if the parent relinquishing the child for adoption was married to that person at the 

21 time of conception of the child or at any time after conception but prior to birth; 

22 (d) a parent or legal guardian of the child in question who has not waived notice; or 

23 (e) any other person who is reasonably believed to be the father. 

24 (2) The notice of hearing must inform the putative or presumed father that failure to appear at the 

25 hearing constitutes a denial of the individual's interest in custody of the child and will result in the court's 

26 termination of the individual's rights to the child. 

27 (3) Proof of service of the notice of hearing must be filed with the court. A notarized 

28 acknowledgement of service by the party to be served is proof of personal service. Proof of service is not 

29 required if the putative father is present at the hearing. A waiver of notice of the hearing by an individual 

30 entitled to receive notice is sufficient. 
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(4) If a person has not been identified as the father or putative father of the child, the court, on 

2 the basis of all information available, shall determine whether publication of notice of the proceeding is 

3 likely to lead to identification. If so, the court shall order publication in the manner that It considers 

4 appropriate. The name of the birth mother may be included in the publication only with the mother's 

5 written consent. 

6 15) If the court finds that the father of the child is a person who did not receive either a timely 

7 notice of intent to release pursuant to [section 22] or a notice required pursuant to this section and who 

8 has not waived the right to notice of hearing and that person is not present at the hearing, the court shall 

9 adjourn further proceedings until that person is served with a notice of hearing. 

10 

11 NEW SECTION. Section 67. Notice of hearing -- service. 11) Notice of a hearing to be held on 

12 the petition for termination of parental rights must be served in any manner appropriate under the Montana 

13 Rules of Civil Procedure or in any manner that the court may direct on: 

14 (a) a putative or presumed father who has timely and properly complied with the putative father 

15 registry; 

16 lb) a putative father who was not served with a notice of intent to release at least 20 days before 

17 the expected date of birth as specified in the notice of intent to release; 

18 (C) A PERSON ADJUDICATED, IN MONTANA, TO BE THE FATHER OF THE CHILD FOR THE 

19 PURPOSE OF CHILD SUPPORT; 

20 (D) A PERSON WHO IS RECORDED ON THE CHILD'S BIRTH CERTIFICATE AS THE CHILD'S 

21 FATHER; 

22 (E) A PERSON WHO IS OPENLY LIVING WITH THE CHILD AND THE CHILD'S MOTHER AT THE 

23 TIME THAT THE PROCEEDING IS INITIATED OR AT THE TIME THE CHILD WAS PLACED IN THE CARE OF 

24 AN AUTHORIZED AGENCY AND WHO IS REPRESENTING TO THE PUBLIC THAT THE PERSON IS THE 

25 CHILD'S FATHER; 

26 +sHB a spouse, if the parent relinquishing the child for adoption was married to that person at the 

27 time of conception of the child or at any time after conception but prior to birth; or 

28 AA.lill a parent or legal guardian of the child in question who has not waived notice. 

29 I 2) The notice of hearing must inform the putative or presumed father or other parent that failure 

30 to appear at the hearing constitutes a~ WAIVER of the individual's interest in custody of the child and 
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will result in the court's termination of the individual's rights to the child. 

2 13) Proof of service of the notice of hearing must be filed with the court. A notarized 

3 acknowledgement of service by the party to be served is proof of personal service. Proof of service 1s not 

4 required if the putative father is present at the hearing. A waiver of notice of the hearing by an individual 

5 entitled to receive notice is sufficient. 

6 14) If the court finds that the father of the child is a person who did not receive either a timely 

7 notice of intent to release pursuant to [section 221 or a notice required pursuant to this section and who 

8 has not waived the right to notice of hearing and that person is not present at the hearing, the court shall 

9 adjourn further proceedings until that person is served with a notice of hearing. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

NEW SECTION. Section 68. Hearing on petition to terminate parental rights. 11) The court shall 

hold a hearing as soon as practical to determine the identity of and terminate the parental rights of the 

~ PARENTS of the child. 

12) If tl=io RlOtl=ior t:ias failoe to RaA'lo a putative father HAS NOT BEEN NAMED and no one has .f.ilee 

notiso of lntoRt to slaiA'I paternity REGISTERED WITH THE PUTATIVE FATHER REGISTRY, the court shall 

cause inquiry to be made in an effort to identify tfle ANY LEGAL father. The inquiry must include whether 

the mother was married at the time of conception of the child or at any time after conception AND PRIOR 

TO BIRTH. 

13) Based on the evidence received and the court's inquiry, the court shall enter a finding 

20 identifying the father or declaring that the identity of the father could not be determined. 

21 14) Based on the grounds set forth in [section 701 and the evidence received at the hearing, the 

22 court shall enter an order concerning the parental rights to the child. 

23 (5) If the court terminates the parental rights to the child and the department, agency, or 

24 prospective adoptive parent has agreed to accept custody of the child until the child is adopted, the court 

25 shall issue an order awarding custody of the child to the petitioner. 

26 

27 NEW SECTION. Section 69. Hearing on petition to terminate parental rights. (1) The court shall 

28 hold a hearing as soon as practical to determine the identity of and terminate the parental rights of the 

29 ~ PARENT of the child. 

30 12) If tl=ie A'lotl=ior has failee ts naA'le a putative father HAS NOT BEEN NAMED and no one has 
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ro9istorod with tho t,utativo father r09istry FILED NOTICE OF INTENT TO CLAIM PATERNITY, the court shall 

2 cause inquiry to be made in an effort to identify the father. The inquiry must include: 

3 {a) whether the mother: 

4 {i) was married at the time of conception of the child or at any time after conception AND PRIOR 

5 TO BIRTH; 

6 {ii) was cohabiting with an individual of the opposite sex at the time of conception or birth of the 

7 child; and 

8 {iii) has received support payments or promises of support payments for the child or in connection 

9 with the pregnancy; and 

1 O {bl whether any person formally or informally acknowledged possible paternity to the child. 

11 13) PROOF OF SERVICE OF NOTICE OR PROOF OF ACKNOWLEDGEMENT OF SERVICE ON ANY 

12 PERSON OR PROOF OF WAIVER BY A PERSON LEGALLY REQUIRED TO BE GIVEN NOTICE MUST BE 

13 FILED WITH THE COURT. 

14 ~ill Based on the evidence received and the court's inquiry, the court shall enter a finding 

15 identifying the father or declaring that the identity of the father could not be determined. 

16 Will Based on the grounds set forth in [section 70] and the evidence received at the hearing, the 

17 court shall enter an order concerning the parental rights to the child. 

18 Wlfil If the court terminates the parental rights to the child and the department, agency, or 

19 prospective adoptive parent has agreed to accept custody of the child until the child is adopted, the court 

20 shall issue an order awarding custody of the child to the petitioner. 

21 

22 NEW SECTION. Section 70. Grounds for termination of parental rights. The court may terminate 

23 a parent's rights to a child who is the subject of an adoption proceeding based upon: 

24 { 1 l the voluntary acts of the parent in: 

25 (a) executing a voluntary relinquishment and consent to adopt; 

26 (bl submitting a notarized denial of paternity executed pursuant to [section 55]; or 

27 {c) submitting a notarized acknowledgment of paternity and denial of interest in custody of the 

28 child executed pursuant to [section 56]; 

29 {2l a determination under [section 711 that the parent is unfit; 

30 (3) a determination under [section 72] that the relationship of parent and child does not exist; or 
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(41 a determination that the parent has irrevocably waived parental rights by failing to timely act 

2 to protect the rights. 

3 

4 NEW SECTION. Section 71. Finding of unfitness. ( 11 The court may terminate parental rights for 

5 purposes of making a child available for adoption on the grounds of unfitness if: 

6 (al the court makes a determination that the parent has been Judicially deprived of custody of the 

7 child on account of abuse or neglect toward the child; 

8 (b) the parent has in the state of Montana or in any other jurisdiction of the United States willfully 

9 abandoned the child, as defined in 41-3-102(7)(e), in Montana or in any other jurisdiction of the United 

10 States; 

11 (c) it is proven, to the satisfaction of the court, that the parent, if able, has not contributed to the 

12 support of the child for an aggregate period of 1 year before the filing of a petition for adoption; 

13 (d) it is proven, to the satisfaction of the court, that the parent is in violation of a court order to 

14 support either the child that is the subject of the adoption proceedings or other children with the same birth 

15 mother; 

16 (e) the parent has been found guilty by a court of competent jurisdiction of: 

17 (i) aggravated assault on the adoptee, as provided in 45-5-202; 

18 Iii) sexual assault on a child, as provided in 45-5-502; 

19 (iii) sexual intercourse without consent, as provided in 45-5-503, if the victim was a child; 

20 (iv) incest, as provided in 45-5-507, if the victim was a child; 

21 (v) homicide of a child, as provided in 45-5-102 or 45-5-103; 

22 (vi) sexual abuse of a child, as provided in 45-5-625; or 

23 (vii) ritual abuse of a minor, as provided in 45-5-627; 

24 (f) the child has been maintained by a public or private children's institution, a charitable agency, 

25 a licensed child-placing agency, or the department for a period of 1 year without the parent contributing 

26 to the support of the child during that period, if able; 

27 (g) a finding is made for a parent who is given proper notice of hearing: 

28 (i) that the parent has been convicted of a crime of violence or of violating a restraining or 

29 protective order; and 

30 (ii) the facts of the crime or violation and the parent's behavior indicate that the parent is unfit to 
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maintain a relationship of parent and child with the child; 

2 lh) a finding is made for a parent who is given proper notice of hearing and is a respondent to the 

3 petition to terminate parental rights and: 

4 (i) by a preponderance of the evidence, it is found that termination is in the best interests of the 

5 child; and 

6 {ii) upon clear and convincing evidence, it is found that one of the following grounds exists: 

7 (Al if the child is not in the legal and physical custody of the other parent, that the respondent is 

8 not able or willing to promptly assume legal and physical custody of the child and to pay for the child's 

9 support in accordance with the respondent's financial means; 

10 (B) if the child is in the legal and physical custody of the other parent and a stepparent who is the 

11 prospective adoptive parent, that the respondent is not able or willing to promptly establish and maintain 

12 contact with the child and to pay for the child's support in accordance with the respondent's financial 

13 means; 

14 IC) placing the child in the respondent's legal and physical custody would pose a risk of substantial 

15 harm to the physical or psychological well-being of the child because the circumstances of the child's 

16 conception, the respondent's behavior during the mother's pregnancy or since the child's birth, or the 

17 respondent's behavior with respect to other children indicates that the respondent is unfit to maintain a 

18 relationship of parent and child with the child; or 

19 ID) failure to terminate the relationship of parent and child would be detrimental to the child. 

20 (2) In making a determination under subsection (1 )(h)(ii)(D), the court shall consider any relevant 

21 factor, including the respondent's efforts to obtain or maintain legal and physical custody of the child, the 

22 role of other persons in thwarting the respondent's efforts to assert parental rights, the respondent's ability 

23 to care for the child, the age of the child, the quality of any previous relationship between the respondent 

24 and the child and between the respondent and any other children, the duration and suitability of the child's 

25 present custodial environment, and the effect of a change of physical custody on the child. 

26 

27 NEW SECTION. Section 72. Determination that no parent and child relationship exists. For 

28 purposes of making a child available for adoption, the court may terminate the parental rights of a putative 

29 father on the grounds that the parent and child relationship does not exist if: 

30 ( 1) a judicial determination is made under 40-6-107 that the parent and child relationship does not 
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exist. This includes the termination of the parental rights of the husband of the mother who is placing the 

2 child for adoption or the parental rights of an individual who is a presumed father of the child. 

3 12) a determination is made that: 

4 (a) an individual has not timely registered with the putative father registry; ilf\G 

5 (B) A PERSON HAS NOT BEEN ADJUDICATED, IN MONTANA, TO BE THE FATHER OF THE CH[~D 

6 FOR THE PURPOSE OF CHILD SUPPORT; 

7 (C) A PERSON HAS NOT BEEN RECORDED ON THE CHILD'S BIRTH CERTIFICATE AS THE CHILD'S 

8 FATHER: 

9 (D) A PERSON IS NOT OPENLY LIVING WITH THE CHILD AND THE CHILD'S MOTHER AT THE 

10 TIME THAT THE PROCEEDING IS INITIATED OR AT THE TIME THE CHILD WAS PLACED IN THE CARE OF 

11 AN AUTHORIZED AGENCY AND A PERSON IS NOT REPRESENTING TO THE PUBLIC THAT THE PERSON 

12 IS THE CHILD'S FATHER; OR 

13 Will the child's mother was not married at the probable time of the child's conception or at the 

14 time the child was born; or 

15 (3) a putative father who tiFAely registered with the Jllltative father re9istflr' appears at the hearing 

16 but is unable to establish by a preponderance of the evidence the minimum requirements provided in 

17 [section 73] for demonstrating the establishment of a substantial relationship with the child. 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

NEW SECTION. Section 73. Putative father -- termination based upon failure to establish 

substantial relationship. (1) The parental rights of a putative father may be terminated by the court if the 

putative father has failed to timely establish and maintain a substantial relationship with the child. 

(2) A putative father who is not married to the child's mother but who has openly lived with the 

child SINCE THE CHILD'S BIRTH OR for a period of 6 months immediately preceding placement of the child 

with adoptive parents and has openly claimed to be the father of the child during that period is considered 

to have developed a substantial relationship with the child and to have otherwise met the requirements of 

this section. 

(3) In order to meet the minimal showing of having established a substantial relationship with 

regard to a child who is the subject of an adoption proceeding eoo1,min!l more than 6 n,onths after tho 

shilel's l:Jirth, a putative father has the burden of showing that the putative father has: 

(a) demonstrated a full commitment to the responsibilities of parenthood, when not 13ravontod froFA 
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doing so b~1 tho person or a!cltl=iori;,od a!JBAG')' ha><iA!J la>o;f!cll custody of tho shild, by providing financial 

2 support for the child in a fair and reasonable sum and in accordance with the putative father's ability and 

3 either: 

4 Ii) visiting the child at least monthly when physically and financially able to do so; or 

5 Iii) having regular contact with the child or with the person or agency having the care and custody 

6 of the child when physically and financially tffiaBie ABLE to do so; and 

7 (b) manifested an ability and willingness to assume legal and physical custody of the child if the 

8 child was not in the physical custody ot the other parent. 

9 (4) In order to meet the minimal showing of having established a substantial relationship with 

10 regard to a child who is the subject of an adoption proceeding involving a child who is under 6 months of 

11 age at the time the child becomes the subject of adoption proceedings, a putative father has the burden 

12 to show that: 

13 (a) the putative father has manifested a full commitment to parental responsibilities by performing 

14 all of the acts described in this subsection (4) prior to the time the mother executed a relinquishment and 

15 consent for adoption, including registering with the putative father registry; and 

16 (b) if the putative father had actual knowledge of the pregnancy, paying a fair and reasonable 

17 amount of the expenses incurred in connection with the pregnancy and the child's birth in accordance with 

18 the putative father's means when not prevented from doing so by the person or authorized agency having 

19 lawful custody of the child; 

20 (c) making reasonable and consistent payments, in accordance with the putative father's means, 

21 for the support of the child since birth; 

22 (d) visiting regularly with the child; and 

23 (el manifesting an ability and willingness to assume legal and physical custody of the child if, 

24 during this time, the child was not in the physical custody of the mother. 

25 15) The subjective intent of a putative father, whether expressed or otherwise, unsupported by 

26 evidence of acts specified in this section does not preclude a determination that the father failed to meet 

27 the requirements of this section. 

28 

29 NEW SECTION. Section 74. Irrevocable waiver of parental rights. ( 1) The court may find an 

30 irrevocable waiver of parental rights of: 
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(al a putative father who was timely served with notice of intent to release if the court is provided 

2 with proof of service and proof that the putative father failed to timely file a notice of intent to claim 

3 paternity; 

4 (b) a parent or putative father who is served with notice of proceedings and tails to appear at the 

5 hearing; or 

6 (cl a parent or putative father who is served with notice of proceedings and appears and denies 

7 any interest in custody of the child. 

8 (2) The court may terminate parental rights under this section upon a finding of irrevocable waiver 

9 of all rights to the child. 

10 

11 NEW SECTION. Section 75. Irrevocable waiver of parental rights. (1) The court may find an 

12 irrevocable waiver of parental rights of: 

13 (al a putative father who was timely served with notice of intent to release if the court is provided 

14 with proof of service and proof that the putative father failed to timely comply with the requirements of the 

15 putative father registry; 

16 (b) a parent or putative father who is served with notice of proceedings and fails to appear at the 

17 hearing; or 

18 (cl a parent or putative father who is served with notice of proceedings and appears and denies 

19 any interest in custody of the child. 

20 (2) The court may terminate parental rights under this section upon a finding of irrevocable waiver 

21 of all rights to the child. 

22 

23 NEW SECTION. Section 76. Appearance of parent at hearing -- determination of custody. (1) If 

24 a parent appears at the hearing on the petition to terminate parental rights, objects to the termination of 

25 rights, and requests custody of the child, the court shall set deadlines that allow the parties to complete 

26 discovery and shall set a hearing on the determination of the parent's rights to the child. 

27 (2) At the hearing, the court shall consider whether there is a basis for terminating parental rights 

28 and whether the best interests of the child will be served by granting custody to the respondent parent, 

29 the department, a licensed child-placing agency, or a prospective adoptive parent in a direct parental 

30 placement adoption. 
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(3) If the petitioner has established that there are grounds for terminating parental rights and it is 

2 in the best interests of the child for termination to occur, those rights must be terminated. 

3 

4 NEW SECTION. Section 77. Effect of order terminating parental rights. ill An order granting the 

5 petition for termination of parental rights: 

6 W® terminates the parent and child relationship except for an obligation for arrearages of child 

7 support; 

8 +:1.Hfil terminates the jurisdiction of the court over the child in any dissolution or separate 

9 maintenance action; 

10 ~HQ extinguishes any right the parent had to withhold consent to a proposed adoption of the 

11 child or to further notice of a proceeding for adoption; and 

1 2 #Hill. awards custody of the child to the department, agency, or prospective adoptive parent to 

13 whom the relinquishment was given if the department, agency, or prospective adoptive parent has agreed 

14 in writing to accept custody of the child until the adoption is finalized. 

15 (2) A PERSON ACCEPTING CUSTODY IS RESPONSIBLE FOR THE SUPPORT OF THE CHILD. 

16 

17 NEW SECTION. Section 78. Appeal. An order terminating parental rights is a final order for 

18 purposes of appeal. 

19 

20 NEW SECTION. Section 79. Expediency. A contested termination of parental rights action must 

21 take precedence over other cases and matters in the court or on appeal. The court shall examine any issues 

22 raised in challenging termination of a parent's rights or regarding the validity of any interlocutory or final 

23 adoption decree and shall render a decision as soon as possible. 

24 

25 NEW SECTION. Section 80. Finality. Subject to the disposition of a timely appeal, upon expiration 

26 of 6 months after an order terminating parental rights has been issued, the order may not be questioned 

27 by any person, in any manner, or upon any ground, including fraud, misrepresentation, failure to give any 

28 required notice, or lack of jurisdiction of the parties or the subject matter. 

29 

30 NEW SECTION. Section 81. Duty to disclose information -- form -- availability -- filing. 11) Except 
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for an adoption proceeding by a stepparent, in any adoption under [sections 1 through 156], a birth parent, 

2 the department, or an agency shall provide a prospective adoptive parent with social and medical histories 

3 of the birth families, including tribal affiliation, if applicable. 

4 (2) In a direct parental placement adoption, the birth fam"ily social and medical histories must be 

5 completed on a form provided by the department and filed with the court when the adoption petition Is 

6 filed. 

7 {3) The department shall make a form available to agencies and court administrators for public 

8 distribution. 

9 

1 O NEW SECTION. Section 82. Retention of disclosures. ( 1) In a direct parental placement adoption, 

11 the disclosures required by [section 81] must be filed with the court in support of the notice of parental 

12 placement filed pursuant to [section 95 I and must be permanently maintained. 

13 (2) In an adoption arranged by the department or an agency, the disclosures required by [section 

14 81 I must be permanently maintained in the files of the department or the agency. 

15 

16 NEW SECTION. Section 83. Preplacement evaluation -- timing. 11) A child may not be placed for 

17 purposes of adoption unless the person with whom a child is proposed to be placed has had a preplacement 

18 evaluation completed to determine fitness and readiness as an adoptive parent. 

19 (21 In a direct parental placement adoption, the placing parent must be provided with a copy of the 

20 preplacement evaluation prior to execution of a relinquishment and consent to adoption of the child. 

21 {31 The required preplacement evaluation must provide all pertinent information pertaining to the 

22 topics identified in [section 85]. 

23 

24 NEW SECTION. Section 84. Initiation of preplacement evaluation -- who conducts evaluation --

25 payment of fees. ( 1 l A prospective adoptive parent who wishes to adopt a child may initiate the process 

26 by: 

27 la) establishing a client relationship with the department or a licensed child-placing agency; or 

28 {bl requesting a preplacement evaluation from either the department or a licensed child-placing 

29 agency. 

30 (2) The department may contract with a licensed social worker or a licensed child-placing agency 
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to conduct the evaluation. 

2 (3) The prospective adoptive parent and the home of the prospective adoptive parent must be 

3 studied and evaluated according to the department's or licensed child-placing agency's standards for 

4 placement of a child. 

5 (4) A department or agency from which an individual is seeking to adopt a child may require the 

6 individual to be evaluated by its own qualified employee or independent contractor even if the individual 

7 has received a favorable preplacement evaluation from another evaluator. 

8 (5) Fees for the study and report are set by the entity completing them and must be paid for by 

9 the prospective adoptive parent. 

10 

11 NEW SECTION. Section 85. Information to be reviewed in conducting preplacement evaluation. 

12 11) A preplacement evaluation must include a review of the following information about the prospective 

13 adoptive parent: 

14 la) a check of criminal conviction data, data on substantiated abuse or neglect of a child under Title 

15 41, chapter 3, and data pertaining to any involvement in incidents of domestic violence by any person over 

16 the age of 13 living in the prospective home; 

17 (bl medical and social history and current health; 

18 le) assessment of potential parenting skills; 

19 Id) assessment of ability to provide adequate financial support for a child; and 

20 (e) assessment of the level of knowledge and awareness of adoption issues, including when 

21 appropriate, matters relating to open, interracial, cross-cultural, and special needs adoptions. 

22 12) (a) The prospective adoptive parent, the department of justice, and other state, county, and 

23 local agencies, after written notice to the subject of the study, shall give the department or agency 

24 completing the adoption study substantiated data pertaining to criminal convictions and any reports 

25 concerning domestic violence and substantiated abuse or neglect of children or vulnerable adults. 

26 (b) The adoption study must also include a check of the youth court records of each person over 

27 the age of 13 living in the prospective home. Pursuant to sections 41-5-603 and 41-5-604, the youth court 

28 shall release the requested information to the agency or department completing the adoption study. The 

29 study must include an evaluation of the effect of a conviction, adjudication, or finding of substantiated 

30 abuse or neglect on the ability to care for a child. 

[-L,gis/atlve 
\Services 
~,!!}vision 

- 41 - HB 163 



55th Legislature HB0163.02 

(3) The preplacement evaluation must include at least one in-home visit with the prospective 

2 adoptive parent and at least one interview with each family member. 

3 

4 NEW SECTION. Section 86. Contents of preplacement evaluation. 11) The preplacement 

5 evaluation report must contain the following information if available: 

6 (a) age and date of birth, nationality, racial or ethnic background, and any religious affiliation; 

7 (b) marital status and family history, including the age and location of any child of the individual 

8 and the identity of and relationship to anyone else living in the individual's household; 

9 (c) physical and mental health and any history of abuse of alcohol or drugs; 

1 O (d) educational and employment history and any special skills; 

11 (e) property and income, including outstanding financial obligations as indicated in a current credit 

12 report or financial statement furnished by the individual; 

1 3 (f) any previous request for an evaluation or involvement in an adoptive placement and the outcome 

14 of the evaluation or placement; 

1 5 (g) whether the individual has been charged with or convicted of domestic violence or has been 

16 involved in a substantiated charge of child abuse or neglect or elder abuse or neglect and the disposition 

17 of the charges; 

18 (h) whether the individual is subject to a court order restricting the individual's right to custody or 

19 visitation with a child; 

20 (i) whether the individual has been convicted of a crime other than a minor traffic violation; 

21 (j) whether the individual has located a parent interested in placing a child with the individual for 

22 adoption and, if so, a brief description of the parent and the child; and 

23 (k) any other fact or circumstance that may be relevant in determining whether the individual is 

24 suited to be an adoptive parent, including the quality of the environment in the individual's home and the 

25 functioning of other children in the individual's household. 

26 ( 2) The report must contain recommendations regarding the suitability of the subject of the study 

27 to be an adoptive parent. 

28 (3) A preplacement evaluation is valid for 1 year following its date of completion and must be 

29 updated if there is a significant change in circumstances. 

30 (4) Prior to accepting physical custody of a child for purposes of adoption, a prospective adoptive 

(legisl~tivt 
\Services 
"!!jvisio11 

- 42 - HB 163 



55th Legislature HB0163.02 

parent must have the preplacement evaluation completed by the evaluator, and the evaluation must 

2 specifically address the appropriateness of placing the specifically identified child or children who will be 

3 the subject of the adoption proceedings with the prospective adoptive parent. 

4 

5 NEW SECTION. Section 87. Recommendation. ( 1) An evaluator shall assess the information 

6 required by [section 85] to determine if it raises a specific concern that placement of any child or a 

7 particular child in the home of the individual would pose a significant risk of harm to the physical or 

8 psychological well-being of the child. 

9 (21 If an evaluator determines that the information assessed does not raise a specific concern, the 

10 evaluator shall find that the individual is suited to be an adoptive parent. The evaluator may comment 

11 about any factor that in the evaluator's opinion makes the individual suited in general or for a particular 

12 child. 

13 (3) If an evaluator determines that the information assessed raises a specific concern, the 

14 evaluator, on the basis of the original or any further investigation, shall find that the individual is or is not 

15 suited to be an adoptive parent. The evaluator shall support the finding with a written explanation. 

16 

17 NEW SECTION. Section 88. Distribution of evaluation -- retention -- immunity for evaluator. ( 1) 

18 If a preplaeoA10At ovaluatioA eontains a fiAsiR!l that aA iAsi><isual is suites to se an adoptive parent, the 

19 o•,aluator shall !Ji,•o tho insivisual a si§nes eepy et the e•,•a'uatien. The evaluator shall furnish a copy of 

20 the evaluation to a department, agency, or other person authorized to place a child for adoption AND, 

21 UPON PAYMENT BY THE PERSON EVALUATED OF THE COST OF THE EVALUATION SERVICES, TO THE 

22 PERSON EVALUATED. 

23 i2) The e1,ah,1ator shall pro><iso a si!JABS eepy of tho ovaluatioA ta tho iAdivisual ans to the 

24 separtA1ent. The separtn:lont shall perA1anently rotain the sepy of the e11aluation. 

25 ~ill An evaluator shall retain the original of a completed or incomplete preplacement evaluation 

26 and a list of each source for each item of information in the evaluation for 2 yoars. AN EVALUATOR WHO 

27 CEASES TO DO BUSINESS IN MONTANA SHALL GIVE THE EVALUATOR'S RECORDS TO THE 

28 DEPARTMENT FOR RETENTION. 

29 {4}@ An evaluator, EXCEPT A DEPARTMENT EVALUATOR, who conducted an evaluation in good 

30 faith is not subject to civil liability for anything contained in the evaluation. 
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NEW SECTION. Section 89. Action by department. If, before a decree of adoption is issued, the 

2 department learns from an evaluator or another person that a child has been placed for adoption with an 

3 individual who is the subject of a preplacement evaluation on file with the department containing a finding 

4 of unsuitability, the department shall immediately review the evaluation and make a determination of 

5 whether the department has authority pursuant to Title 41, chapter 3, to intervene. 

6 

7 NEW SECTION. Section 90. Court waiver for relatives. The court may waive the requirement of 

8 a preplacement evaluation when a parent or guardian places a child for adoption directly with an extended 

9 family member of the child. A postplacement evaluation must be conducted during the pendency of a 

10 proceeding for adoption. 

11 

12 NEW SECTION. Section 91. Filing of evaluation in adoption proceedings. I 11 In a direct parental 

13 placement adoption, the preplacement evaluation must be filed with the court in support of the petition to 

14 terminate parental rights for purposes of adoption. 

15 12) In an adoption arranged by the department or a licensed child-placing agency, the preplacement 

16 evaluation must be permanently maintained in the files of the department or the licensed child-placing 

17 agency. 

18 

19 NEW SECTION. Section 92. Requirement for preplacement evaluation. (1 l Before the department 

20 or licensed child-placing agency may place a child for purposes of adoption, the prospective adoptive parent 

21 and the home of the prospective adoptive parent must be studied and evaluated as provided in [section 84]. 

22 (21 The department or agency shall prepare a written report containing the results of its evaluation. 

23 

24 NEW SECTION. Section 93. Parties to direct parental placement adoption. A parent of a child may 

25 directly place the child for adoption with a specifically identified prospective adoptive parent who: 

26 (11 resides in Montana or in another state that allows direct parental placement; 

27 (21 is known to and has been personally selected by the parent; and 

28 (3) has previously obtained a favorable preplacement evaluation. 

29 

30 NEW SECTION. Section 94. Duties of placing parent. (1) A parent who is directly placing a child 
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19 
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for adoption shall execute a voluntary relinquishment and consent to adopt, including: 

(a) receiving the counseling required by [section 48); and 

(b) if the parent is a minor, being advised by legal counsel other than the attorney representing the 

prospective adoptive parent. 

(21 Unless a birth mether relies on the ri8ht to privasy, a 6_ placing parent shall identify and provide 

information on the location of any other legal parent or guardian of the child AND ANY OTHER PERSON 

REQUIRED TO RECEIVE NOTICE UNDER (SECTION 671, including: 

(a) any current spouse; 

(b) any spouse who is the other birth parent and to whom the parent was married at the probable 

time of conception or birth of the child; and 

(c) any adoptive parent. 

(3) A placing parent shall identify and provide information pertaining to any Indian heritage of the 

child that would bring the child within the jurisdiction of the Indian Child Welfare Act, 25 U.S.C. 1901, et 

seq. 

(4) A parent placing a child for adoption in a direct parental placement adoption shall provide: 

(a) the disclosures of medical and social history required pursuant to [section 81 J; 

(bl a certified copy of the child's birth certificate or other document certifying the place and date 

of the child's birth; and 

(c) a certified copy of any existing court orders pertaining to custody or visitation of the child. 

15) A parent placing a child for adoption in a direct parental placement adoption shall file a notice 

of parental placement. 

(6) A parent placing a child for adoption in a direct parental placement adoption shall file a 

disclosure of all disbursements made to or for the benefit of the parent by the prospective adoptive parent 

or any person acting on behalf of the prospective adoptive parent. 

(71 Subject to the limitations set in [section 1481, counseling expenses, legal fees, and the 

26 reasonable costs of preparing reports documenting the required disclosures of medical and social history 

27 and the disclosures documenting disbursements are allowable expenses that can be paid for by the 

28 prospective adoptive parent. 

29 

30 NEW SECTION. Section 95. Direct parental placement -- information to be filed. I 1) A parent who 
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proposes to place a child for adoption with a prospective adoptive parent who resides in Montana and who 

2 is not the child's stepparent or an extended family member shall file with the court of the county in which 

3 the prospective adoptive parent or the parent making the placement resides the following: 

4 (a) a notice of parental placement containing the following information: 

5 (i) the name and address of the placing parent; 

6 (ii) the name and address of each prospective adoptive parent; 

7 (iii) the name and address or expected date and place of birth of the child; 

8 (iv) the identity and information on the location of any other legal parent or guardian of the child 

9 AND ANY OTHER PERSON REQUIRED TO RECEIVE NOTICE UNDER (SECTION 67], including any current 

1 O spouse, any spouse who is the other birth parent and to whom the parent was married at the probable time 

11 of conception or birth of the child, and any adoptive parent; 

12 (vi all relevant information pertaining to any Indian heritage of the child that would bring the child 

13 within the jurisdiction of the Indian Child Welfare Act, 25 U.S.C. 1901, et seq.; and 

14 (vi) the name and address of counsel, a guardian ad litem, or other representative, if any, of each 

15 of the parties mentioned in subsections ( 1) (al(i) through ( 1 l(a) (iii); 

16 lb) a relinquishment and consent to adoption of the child by the adoptive parent; 

17 lei the counseling report required by [section 48]; 

18 Id) the medical and social history disclosures required by [section 81 ); 

19 lei a report of disbursements identifying all payments made to or to the benefit of the placing 

20 parent by the prospective adoptive parent or anyone acting on the parent's behalf that contains a statement 

21 by each person furnishing information in the report attesting to the truthfulness of the information furnished 

22 by that person; 

23 (fl a certified copy of the child's birth certificate or other document certifying the place and date 

24 of the child's birth; 

25 (g) a certified copy of any existing court orders pertaining to custody or visitation of the child; and 

26 (h) the preplacement evaluation. 

27 (21 The notice of parental placement must be signed by the parent making the placement. 

28 

29 NEW SECTION. Section 96. Duty of prospective adoptive parent to provide preplacement 

30 evaluation. ( 11 Prior to taking custody of a child whom the prospective adoptive parent intends to adopt, 
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the prospective adoptive parent shall obtain a favorable preplacement evaluation. 

2 12) A placing parent must be provided with a copy of the preplacement evaluation prior to 

3 execution of a relinquishment and consent to adoption of the child. 

4 

5 NEW SECTION. Section 97. Duty to promptly petition. (1) Within 30 days after the filing of a 

6 notice of parental placement or the execution of a relinquishment and consent to the adoption of the child, 

7 whichever is later, a prospective adoptive parent shall promptly act to resolve the child's legal status by 

8 filing: 

9 la) a petition for termination of parental rights for purposes of adoption, including a request for 

10 custody, that includes: 

11 (i) the relinquishment and consent to adopt executed by any legal parent other than the placing 

12 parent who has filed the notice of parental placement; 

13 Iii) a certified copy of any court order terminating the rights and duties of any parent or guardian 

14 of the child; and 

15 (iii) any other evidence supporting termination of the legal rights a person has with regard to the 

16 child; 

1 7 (b) a petition to adopt the child who is the subject of the proceedings; 

18 le) a copy of the preplacement evaluation pertaining to the adoptive parent; 

1 9 (d) a copy of an agreement with the department or a licensed child-placing agency agreeing to 

20 accept supervision over the postplacement evaluation period and to prepare the postplacement evaluation; 

21 (e) a disclosure of all disbursements made with regard to the adoptive placement to date; and 

22 (f) an affidavit from the department reporting on whether any individual has registered with the 

23 putative father registry and claims an interest in the child. 

24 (2) The prospective adoptive parent shall request that the court promptly notice the matters 

25 provided for in subsection (1) for hearing in a timely manner. 

26 

27 NEW SECTION. Section 98. Custody order. (1) The court shall consider the petition to adopt and 

28 shall make a determination as to whether temporary custody should be awarded to the petitioner. In 

29 making that determination, the court shall consider: 

30 (a) the preplacement evaluation that pertains specifically to placement of the child who is the 
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subject of the adoption petition with the petitioner; and 

2 (b} if any significant change in the petitioner's or child's circumstances has occurred since 

3 preparation of the preplacement evaluation. 

4 (2) Upon a determination that it is in the best interests of the child, the court shall enter an order 

5 granting temporary custody to the prospective adoptive parent. 

6 (3) Upon a determination that it is not in the best interests of the child to place custody with the 

7 prospective adoptive parent, the court shall deny the petition to terminate parental rights of the placing 

8 parent and shall make any other order with regard to the custody of the child that is necessary to protect 

9 the well-being of the child. 

10 

11 NEW SECTION. Section 99. Period for postplacement supervision. (1} In a direct parental 

12 placement adoption, the court shall maintain jurisdiction over the placement during a postplacement 

13 evaluation period and issue an order for postplacement supervision and a postplacement evaluation. 

14 (2) The postplacement evaluation period must be supervised and evaluated by a qualified person 

15 appointed, contracted with, or employed by: 

16 (a} the department, if the department has accepted supervision of the placement; or 

17 (b) a licensed child-placing agency. 

18 (3) The court shall provide the evaluator with copies of the petition for adoption and the items filed 

19 with the petition. 

20 (41 A decree of adoption may not be entered for at least 6 months from the date an order is entered 

21 granting temporary custody during the pendency of the proceedings. 

22 

23 NEW SECTION. Section 100. Postplacement evaluation for direct parental placement adoption. 

24 (1} An evaluation must be based on a personal interview with the prospective adoptive parent in the 

25 prospective parent's home and an observation of the relationship between the child and the prospective 

26 adoptive parent. 

27 (2) An evaluation must be in writing. 

28 (3) At a minimum, the evaluation must include the following information: 

29 (a) assessment of adaptation by the prospective adoptive parent to parenting the child; 

30 (b} assessment of the health and well-being of the child in the prospective adoptive home; 
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le) analysis of the level of incorporation by the child into the prospective adoptive parent's home, 

2 extended family, and community; 

3 (d) assessment of the level of incorporation of the child's previous history into the prospective 

4 adoptive home, such as cultural or ethnic practices, or contact with former foster parents or biological 

5 relatives; and 

6 (el an account of any change in the prospective adoptive parent's marital status or family history, 

7 physical or mental health, home environment, property, income, or financial obligations since the filing of 

8 the preplacement evaluation. 

9 141 The evaluation must contain a definite recommendation stating the reasons for or against the 

10 proposed adoption. 

11 

12 NEW SECTION. Section 101. Time and filing of evaluation. ( 1 l Unless the court for good cause 

13 allows an earlier or later filing, the evaluator shall file a complete written evaluation with the court within 

14 not less than 90 days and not more than 180 days after receipt of the court's order for an evaluation. 

15 (2l If an evaluation raises a specific concern, as described in [section 871, the evaluation must be 

16 filed immediately and must explain why the concern poses a significant risk of harm to the physical or 

17 psychological well-being of the child. 

18 I 3) An evaluator shall give the prospective adoptive parent a copy of the evaluation when it is filed 

19 with the court and shall permanently retain a copy of the evaluation and a list of every source for each item 

20 of information in the evaluation. If the evaluator ceases to conduct business in Montana, all evaluations 

21 in the evaluator's possession must be forwarded to the department for permanent retention. 

22 

23 NEW SECTION. Section 102. Motion to enter adoption decree. ( 1) The prospective adoptive 

24 parent may file a motion for entry of an adoption decree no sooner than 6 months after the court has 

25 granted temporary custody to the prospective adoptive parent. 

26 (2) The motion must be supported by the following documents: 

27 (al the postplacement evaluation prepared pursuant to [section 100]; and 

28 (bl an updated list of all disbursements made in connection with the adoption proceeding. 

29 (3l A notice of hearing is not required for any party whose parental rights have been terminated 

30 in prior proceedings. 
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(4) The court shall consider the petition and shall grant or deny the petition pursuant to the 

2 provisions of [sections 125 through 134). 

3 (5) If the petition to adopt is denied, the court shall provide notice to the placing parent that the 

4 petition has been denied and shall take appropriate action for placement of the child pursuant to [section 

5 131 ]. 

6 16) Finality of the decree or the order denying the decree and the time for appeal are determined 

7 pursuant to [section 137). 

8 

9 NEW SECTION. Section 103, Records. All records filed with the court in a direct parental 

10 placement adoption must be permanently maintained by the court. 

11 

12 NEW SECTION. Section 104. Factors to be considered -- best interests of child. ( 1) All relevant 

13 factors must be considered in determining the best interests of the child in an adoption proceeding. Factors 

14 relevant to the determination of a prospective adoptive parent's parenting ability, the future security for a 

15 child, and familial stability must be considered. In determining the best interests of the child, the following 

1 6 factors with regard to a prospective adoptive parent may be considered: 

1 7 la) age, as it relates to health, earning capacity, provisions for the support of a child, or other 

1 8 relevant circumstances; 

19 lb) marital status, as it relates to the ability to serve as a parent in particularized circumstances; 

20 and 

21 le) religion, as it relates to the ability to provide the child with an opportunity for religious or 

22 spiritual and ethical development and as it relates to the express preference of a birth parent or a child to 

23 be placed with an adoptive parent of a particular religious faith or denomination. 

24 (2) For purposes of ensuring that the best interests of the child are met, the department or a 

25 licensed child-placing agency is authorized to gather and use, in an appropriate, nonarbitrary manner, 

26 information concerning the age, marital status, and religious beliefs of a prospective adoptive parent. The 

27 authority granted by this subsection includes the authority to receive and to consider, consistent with the 

28 best interests of the child, the preferences of birth parents relating to the age, marital status, or religious 

29 beliefs of an adoptive parent. 

30 (3) Consideration of religious factors by a licensed child-placing agency that is affiliated with a 
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particular religious faith is not arbitrary consideration of religion within the meaning of this section. 

2 

3 NEW SECTION. Section 105. Parties to department or agency placement. A parent of a child may 

4 relinquish the child for adoption to the department or a licensed child-placing agency. The department or 

5 agency shall agree in writing to accept the relinquishment of a placing parent as provided in [section 43 I 

6 before the relinquishment is valid. 

7 

8 NEW SECTION. Section 106. Duties of placing parent. 11) A parent who is placing a child for 

9 adoption shall comply with the provisions for executing a voluntary relinquishment and consent to adopt. 

10 (2) A parent placing a child for adoption shall identify and provide information on the location of: 

11 (a) any other legal parent or guardian of the child AND ANY OTHER PERSON REQUIRED TO 

12 RECEIVE NOTICE UNDER [SECTION 67), including any current spouse; and 

13 (b) any spouse who is the other birth parent and to whom the parent was married at the probable 

14 time of conception or birth of the child. 

15 (3) A parent placing a child for adoption shall identify and provide information pertaining to any 

16 Indian heritage of the child that would bring the child within the jurisdiction of the Indian Child Welfare Act, 

17 25 U.S.C. 1901, et seq. 

18 (4) A parent placing a child for adoption shall provide: 

19 (a) the disclosures of medical and social history; 

20 (b) a certified copy of the child's birth certificate or other document certifying the place and date 

21 of the child's birth; and 

22 (c) a certified copy of any existing court orders pertaining to custody or visitation of the child. 

23 

24 NEW SECTION. Section 107. Counseling requirements. To the extent required by [sections 1 

25 through 156] and the department's or agency's standards, the department or agency shall provide 

26 counseling to the parties involved in the adoption. 

27 

28 NEW SECTION. Section 108. Waiting period following placement of child. (1) Once the 

29 department or agency has received custody of the child and placed the child for adoption, the department 

30 or agency shall supervise and evaluate the placement during a 6-month postplacement evaluation period. 
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12) The department or agency may recommend in the postplacement evaluation filed with the 

2 petition for adoption that the court issue a decree of adoption sooner than the 6-month postplacement 

3 evaluation period if: 

4 la) Ii) a period of at least 6 months has elapsed since the department or agency placed the child 

5 in the prospective adoptive home; and 

6 {ii) the department or agency has completed a postplacement evaluation during that period; or 

7 lb) Ii) a postplacement evaluation has been completed and filed with the court; and 

8 Iii) there are detailed extenuating circumstances supporting a waiver of the 6-month postplacement 

9 evaluation period. 

1 O (3) The department or an agency may recommend the waiver of the 6-month postplacement 

11 evaluation period and the postplacement evaluation if the adoptee has been in the petitioner's home as a 

12 foster child for at least 1 year. 

13 

14 NEW SECTION. Section 109. Petition for adoption filed by prospective adoptive parent. After the 

15 child has been placed by the department or agency with the prospective adoptive parent, the parent shall 

16 file a petition for adoption. 

17 

18 NEW SECTION. Section 110. Postplacement department or agency evaluation. ( 1 l The 

19 department or agency shall complete a written postplacement evaluation. The postplacement evaluation 

20 must be conducted according to the department's or agency's standards for placement of a child and at 

21 a minimum must include a personal interview with the prospective adoptive parent in that person's home 

22 and observation of the relationship between the child and the prospective adoptive parent. 

23 (2) Upon the filing of a petition for adoption by the prospective adoptive parent, the department 

24 or agency shall file the postplacement evaluation. 

25 (3) The evaluation must include the following information: 

26 {a) whether the child is legally free for adoption; 

27 {b) whether the proposed home is suitable for the child; 

28 {cl a statement that the medical and social histories of the birth parents and child have been 

29 provided to the prospective adoptive parent; 

30 {d) an assessment of adaptation by the prospective adoptive parent to parenting the child; 
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(e) a statement that the 6-month postplacement evaluation period has been complied with or 

2 should be waived; 

3 {fl any other circumstances and conditions that may have a bearing on the adoption and of which 

4 the court should have knowledge; 

5 {g) whether the agency waives notice of the proceeding; 

6 (hi a statement that any applicable provision of law governing an interstate or intercountry 

7 placement of the child has been complied with; and 

8 (1) a statement of compliance with any applicable provisions of the Indian Child Welfare Act, 25 

9 U.S.C. 1901, et seq. 

10 (4) The evaluation must contain a definite recommendation stating the reasons for or against the 

11 proposed adoption. 

1 2 

13 NEW SECTION. Section 111. Consent to adoption. ( 1) Upon the filing of the petition for adoption 

14 by the prospective adoptive parent, the department or agency that has custody of the child shall file its 

1 5 consent to adoption. 

16 (2) Except as provided in subsection 13), the withdrawal of a consent for an adoption filed by the 

17 department or an agency in connection with that petition for adoption is not permitted. 

18 (31 Upon a motion to withdraw consent, notice and opportunity to be heard must be given to the 

19 petitioner and to the person seeking to withdraw consent. The court may, if it finds that the best interests 

20 of the child will be furthered, issue a written order permitting the withdrawal of the consent. 

21 (4) The entry of a decree of adoption renders a consent irrevocable. 

22 

23 NEW SECTION. Section 112. Relinquishment to stepparent. ( 1) A parent may relinquish parental 

24 rights for the purposes of adoption of a child by the child's stepparent or a member of the child's extended 

25 family. The relinquishment must be executed in accordance with [sections 42 through 52]. The 

26 relinquishment may be executed at any time after the child is 72 hours old. 

27 12) The stepparent or extended family member shall accept the relinquishment in writing. 

28 

29 NEW SECTION. Section 113. Standing to adopt stepchild. ( 1) A stepparent has standing to file 

30 a petition for adoption of a minor stepchild of the stepparent's spouse if: 
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(a) the spouse has sole legal and physical custody of the child and the child has been in the 

2 physical custody of the spouse and the stepparent during the 60 days preceding the filing of a petition for 

3 adoption; 

4 (b) the spouse is deceased or mentally incompetent but, before dying or being judicially declared 

5 mentally incompetent, had legal and physical custody of the child, and the child has resided primarily with 

6 the stepparent during the 12 months preceding the filing of the petition; or 

7 le) the department or an agency placed the child with the stepparent. 

8 12) For good cause shown, a court may allow an individual who is not the stepparent but who has 

9 the consent of the custodial parent of a child to file a petition for adoption. The petition must be treated 

10 as if the petitioner were a stepparent. 

11 (3) A petition for adoption by a stepparent may be joined with a petition for termination of parental 

12 rights. 

13 

14 NEW SECTION. Section 114. Consent to adoption. (1) Upon the filing of the petition for adoption 

15 by the stepparent, the child's parent shall file consent to adoption executed pursuant to [section 115 or 

16 116]. 

17 (2) If the child has attained 12 years of age the child must consent to the adoption. 

18 

19 NEW SECTION. Section 115. Consent to adoption -- stepparent's spouse. 11) A consent to 

20 adoption executed by a parent who is the stepparent's spouse must be signed in the presence of an 

21 individual authorized to take acknowledgements. 

22 (2) A consent must be in writing and must state that: 

23 (a) the parent executing the consent has legal and physical custody of the parent's child and 

24 voluntarily and unequivocally consents to the adoption of the child by the stepparent; 

25 (bl the adoption will not terminate the parental relationship between the parent executing the 

26 consent and the child; and 

27 (c) the parent executing the consent understands and agrees that: 

28 Ii) the adoption will terminate the relationship of parent and child between the child's other parent 

29 and the child and will terminate any existing court order for custody, visitation, or communication with the 

30 child; 
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(ii) the child and any descendant of the child will retain rights of inheritance from or through the 

2 child's other parent; and 

3 (iii) a court order for visitation or communication with the child by an individual related to the child 

4 through the parent executing the consent or an agreement or order concerning another individual that is 

5 approved by the court survives the decree of adoption, but that failure to comply with the terms of the 

6 order or agreement is not a ground for revoking or setting aside the consent or the adoption. 

7 

8 NEW SECTION. Section 116. Consent to adoption -- child's other parent. A consent executed 

9 by a child's parent who is not the stepparent's spouse must be in writing and must state that: 

10 ( 1) the parent executing the consent voluntarily and unequivocally consents to the adoption of the 

11 child by the stepparent and the transfer to the stepparent's spouse and the adoptive stepparent of any right 

12 that the parent executing the consent has to legal or physical custody of the child; 

13 (2) the parent executing the consent understands and agrees that: 

14 (a) the adoption will terminate the parent's parental relationship with the child and will terminate 

15 any existing court order for custody, visitation, or communication with the child; 

16 (b) the child and any descendant of the child will retain rights of inheritance from or through the 

17 parent executing the consent; and 

18 (c) a court order for visitation or communication with the child by an individual related to the child 

19 through the child's other parent or an agreement or order concerning another individual that is approved 

20 by the court survives the decree of adoption, but that failure to comply with the terms of the order or 

21 agreement is not a ground for revoking or setting aside the consent or the adoption. 

22 

23 NEW SECTION. Section 117. Postplacement evaluation period -- waiver. If the child is a stepchild 

24 or a member of the extended family of the petitioner, the court may, if satisfied that the adoption is in the 

25 best interests of the child, waive the 6-month postplacement evaluation period and the postplacement 

26 evaluation and grant a decree of adoption. 

27 

28 NEW SECTION. Section 118. Petition for adoption -- notice -- hearing. A stepparent who desires 

29 to adopt a stepchild must file a petition for adoption, any necessary consents, any required postplacement 

30 evaluation, give notice of the hearing on the petition, and attend a hearing conducted by the court. 
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NEW SECTION. Section 119. Legal consequences of adoption of stepchild. 11) Except as 

2 provided in subsections (2) and 13), the legal consequences of an adoption of a stepchild by a stepparent 

3 are the same as the consequences under [section 136]. 

4 (2) An adoption by a stepparent does not affect: 

5 (a) the relationship between the adoptee and the adoptee's parent who is the adoptive stepparent's 

6 spouse or deceased spouse; 

7 lb) an existing court order for visitation or communication with a child by an individual _related to 

8 the adoptee through either parent; or 

9 (cl the right of the adoptee or a descendant of the adoptee to inheritance or intestate succession 

10 through or from the adoptee's former parent. 

11 (3) Failure to comply with an agreement or order is not a ground for challenging the validity of an 

1 2 adoption by a stepparent. 

13 

14 NEW SECTION. Section 120. Arrearages of child support. A termination of a parent's rights and 

15 responsibilities toward a child does not cancel any responsibility to pay arrearages of child support unless 

16 the party to whom the arrearages are owed agrees in writing to waive payment. 

17 

18 NEW SECTION. Section 121. Adoption of adult. A person who has attained the age of legal 

19 majority may be adopted without the consent of the person's parents. 

20 

21 NEW SECTION. Section 122. Who may adopt adult or emancipated minor. 11) An adult may 

22 adopt another adult or an emancipated minor pursuant to this section. However, an adult may not adopt 

23 the adult's spouse. An adoption of an incompetent individual of any age must comply with all requirements 

24 set by law for the adoption of a child. 

25 12) An individual who has adopted an adult or emancipated minor may not adopt another adult or 

26 emancipated minor within 1 year after the adoption unless the prospective adoptee is a sibling of the 

27 adoptee. 

28 

29 NEW SECTION. Section 123. Consent to adoption. (1) Consent to the adoption of an adult or 

30 emancipated minor is required only of: 
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(al the adoptee; 

2 (bl the prospective adoptive parent; and 

3 (c) the spouse of the prospective adoptive parent unless: 

4 (i) the spouse and the prospective adoptive parent are legally separated; or 

5 (ii) the court finds that the spouse is not capable of giving consent or is withholding consent 

6 contrary to the best interests of the adoptee and the prospective adoptive parent. 

7 (2) The consent of the adoptee and the prospective adoptive parent must: 

8 (a) be in writing and be signed in the presence of the court or an individual authorized to take 

9 acknowledgments; 

10 (b) state that the parties agree to assume toward each other the legal relationship of parent and 

11 child and to have all of the rights and be subject to all of the duties of that relationship; and 

12 (c) state that the parties understand the consequences that the adoption may have for any right 

13 of inheritance, property, or support. 

14 (3) The consent of the spouse of the prospective adoptive parent: 

15 (a) must be in writing and be signed in the presence of the court or an individual authorized to take 

16 acknowledgments; 

1 7 (b) must state that the spouse: 

18 (i) consents to the proposed adoption; and 

19 (ii) understands the consequences that the adoption may have for any right of inheritance, 

20 property, or support that the spouse has; and 

21 (c) may contain a waiver OF NOTICE of any proceeding for adoption. 

22 

23 NEW SECTION. Section 124. Jurisdiction and venue. ( 1) The court has jurisdiction over a 

24 proceeding for the adoption of an adult or emancipated minor if the petitioner has lived in Montana for at 

25 least 90 days immediately preceding the filing of a petition for adoption. 

26 (2) A petition for adoption may- MUST be filed in the court in the county in which a petitioner lives. 

27 

28 NEW SECTION. Section 125. Procedure. Except as otherwise provided in [sections 121 through 

29 125]. the procedure and law for adoption of a child set forth in [sections 1 through 156] is applicable in 

30 proceedings for the adoption of an adult. The provisions concerning the counseling requirement, 
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1 preplacement evaluation, postplacement supervision period, and postplacement evaluation are not applicable 

2 to the adoption of an adult. 

3 

4 NEW SECTION. Section 126. Petition for adoption. (11 A petition for adoption must be filed in 

5 triplicate, must be notarized by the petitioners, and must specify: 

6 (al the full names, ages, and place and duration of residence of the petitioners; 

7 (bl the current marital status of petitioners and, if married, the place and date of the marriage; 

8 (cl the circumstances under which the petitioners obtained physical custody of the child and the 

9 name of the individual or agency who placed the child; 

10 (di the date and place of birth of the child, if known; 

11 (el the name used for the child in the proceeding and, if a change in name is desired, the full name 

12 by which the child is to be known; 

13 (fl that it is the desire of the petitioners that the relationship of parent and child be established 

14 between the petitioners and the child and to have all the rights and be subject to all the duties of that 

15 relationship; 

16 (gl a full description and statement of value of all property owned or possessed by the child; 

17 (hl the facts, if any, that excuse consent on the part of a person whose consent is required for the 

18 adoption; 

19 Iii that any applicable law governing interstate or intercountry placement was complied with; 

20 Iii that, if applicable, the Indian Child Welfare Act, 25 U.S.C. 1901, et seq., was complied with; 

21 (kl whether a previous petition has been filed by petitioner to adopt the child at issue or any other 

22 child in any court and the disposition of the petitions; and 

23 Ill the name and address, if known, of any person who is entitled to receive notice of the petition 

24 for adoption. 

25 121 There must be attached to or accompanying the petition: 

26 (al any written consent required by [sections 125 through 134]; 

27 (bl a certified copy of any court order terminating the rights of the child's parents; 

28 (cl a certified copy of any existing court order in any pending proceeding concerning custody of 

29 or visitation with the child; 

30 (di a copy of any agreement with a public agency to provide a subsidy for the benefit of the child 
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2 

3 

4 

5 

6 

7 

with a special need; 

le) the postplacement evaluation prepared pursuant to [section 100 or 11 OJ; 

If) a disclosure of any disbursements made in connection with the adoption proceeding. 

13) One copy of the petition must be retained by the court. A copy must be sent to: 

la) the department or to the agency participating in the adoption proceeding; aoo OR 

lb) the parent placing the child for adoption in a direct parental placement adoption. 

8 NEW SECTION. Section 127. Time for action on petition for adoption -- waiver. Not less than 6 

9 months from the date the child has been placed with the prospective adoptive parent, the prospective 

10 adoptive parent may apply to the court for a decree of adoption. If the best interests of the adoptee are 

11 served, THEN PURSUANT TO [SECTIONS 108 AND 117!. the court may waive the 6-month postplacement 

12 evaluation period and summarily consider an adoption petition. 

13 

14 NEW SECTION. Section 128. Notice of hearing. 11 I Upon the filing of a petition for adoption, 

1 5 notice of hearing must be served on: 

16 la) a person whose consent to adoption is required under [section 39]; 

17 lb) the department or agency whose consent to adoption is required; 

18 le) the spouse of the petitioner if the spouse has not joined in the petition; 

19 (d) a person who has revoked a consent or relinquishment or is attempting to have a consent or 

20 relinquishment set aside; and 

21 le) any other person named by the court to receive notice. 

22 12) The notice must direct the person to appear in court at the time specified and to show cause 

23 why the petition should not be granted. 

24 13) The notice of hearing must be served in a manner appropriate under the Montana Rules of Civil 

25 Procedure. 

26 141 A notice of hearing is not required to be served on any party: 

27 (al whose parental rights have been terminated in prior proceedings; 

28 lb) who waives notice in a relinquishment, consent, or other document signed by the party; 

29 le) who has consented in writing to an adoption; or 

30 Id) whose consent to adoption is not required under [section 401. 
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NEW SECTION. Section 129. Content of notice. The notice required by [section 1281 must 

2 contain: 

3 I 1) the caption of the petition; 

4 12) the address and telephone number of the court in which the petition is pending; 

5 (3) a concise summary of the relief requested in the petition; 

6 (4) the name, mailing address, and telephone number of the petitioner or the petitioner's attorney; 

7 and 

8 15) a statement of the method of responding to the notice and the consequences of failure to 

9 respond. 

10 

11 NEW SECTION. Section 130. Hearing on petition for adoption. 11) The petitioners and the child 

12 shall appear at the hearing unless the presence of the child is waived by the court. 

13 12) The court shall examine the petition, the documents accompanying the petition, and the 

14 petitioners and shall receive evidence in support of the petition. 

1 5 

16 NEW SECTION. Section 131. Granting petition for adoption -- denial of petition. 11) The court 

1 7 shall issue a decree of adoption awarding custody of the child to the petitioners based on the evidence 

18 received if it determines that: 

19 la) the child has been in the physical custody of the petitioners for at least 6 months, unless the 

20 court for good cause shown waives this requirement pursuant to [section 108 or 117]; 

21 lb) notice of hearing on the petition for adoption was properly served or dispensed with; 

22 {c) every necessary consent, relinquishment, waiver, disclaimer, or judicial order terminating 

23 parental rights has been obtained and filed with the court; 

24 {d) any evaluation required by [sections 1 through 156] has been filed with and considered by the 

25 court; and 

26 {e) the adoption is in the best interests of the child. 

27 (2) If the petition for adoption is denied, the court shall dismiss the petition and enter an 

28 appropriate order as to the future custody of the child according to the best interests of the child. 

29 

30 NEW SECTION. Section 132. Best interests of child. (1) In determining whether to grant a 
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petition to adopt, the court shall consider all relevant factors in determining the best interests of the child. 

2 The court shall consider factors relevant to the determination of a prospective adoptive parent's parenting 

3 ability, the future security for a child, and familial stability. 

4 (2) In a contested adoption proceeding involving a child, the court shall consider the factors set 

5 out in subsection I 1) and shall also consider: 

6 (al the nature and length of any relationship already established between a child and any person 

7 seeking to adopt the child; 

8 lb) the nature of any family relationship between the child and any person seeking to adopt the 

9 child and whether that person has established a positive emotional relationship with the child; 

10 le) the harm that could result to the child from a change in placement; 

11 (di whether any person seeking to adopt the child has adopted a sibling or half-sibling of the child; 

12 (el which, if any, of the persons seeking to adopt the child were selected by the placing parent or 

13 the department or agency whose consent to the adoption is required. 

14 13) In an Indian child placement, the court shall determine if the requirements of the Indian Child 

15 Welfare Act, 25 U.S.C. 1901, et seq., have been met. 

16 

17 NEW SECTION. Section 133. Removal of child from state. Before a decree of adoption is issued, 

1 B a petitioner may not remove the child from the state for more than 30 consecutive days without the 

19 permission of: 

20 (1) the court if the child was placed directly for adoption; or 

21 (2) the department or the agency that placed the child for adoption. 

22 

23 NEW SECTION. Section 134. Decree of adoption. A decree of adoption must state: 

24 I 1) the original name of the child; 

25 (2) the name of the petitioner for adoption; 

26 (3) whether the petitioner is married or unmarried; 

27 (4) whether the petitioner is a stepparent of the child; 

28 (5) the name by which the child is to be known; 

29 (6) FOR A CHILD BORN IN MONTANA, a direction to the vital statistics bureau to issue a new birth 

30 certificate unless the adoptee is 12 years of age or older and requests that a new certificate not be issued; 
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(71 the child's date and place of birth, if known; 

2 (81 the effect of the decree of adoption as stated in [section 1361; 

3 (91 that the adoption is in the best interests of the child; and 

4 110) whether the birth mother objects to the release of the original birth certificate informat'1on upon 

5 the adoptee reaching 18 years of age. 

6 

7 NEW SECTION. Section 135. Communication of decree to department. ( 1) Within 30 days after 

8 a decree of adoption becomes final, the clerk of court shall send a report of the adoption to the department. 

9 (2) If petitioners have requested it, the court shall order the vital statistics bureau to issue a new 

10 birth certificate to the child. 

11 

12 NEW SECTION. Section 136. Effect of decree. ( 1) After the decree of adoption is entered: 

13 (a) the relationship of parent and child and all the rights, duties, and other legal consequences of 

14 the relation of parent and child exist between the adoptee and the adoptive parent and the kindred of the 

1 5 adoptive parent; 

16 (b) the former parents and the kindred of the former parents of the adoptee, unless they are the 

17 adoptive parents or the spouse of an adoptive parent, are relieved of all parental responsibilities for the 

18 adoptee and have no rights over the adoptee except for a former parent's duty to pay arrearages for child 

19 support. 

20 (2) /I elaor00 sf aeleJ;Jtien is net s1,ej0ot te a olciallen!Je after t"1e eesree is iss1,ee. 

21 ~.!ll A decree of adoption should include a notice to the vital statistics bureau as to the birth 

22 mother's consent to release of the information on the original birth certificate upon the adoptee reaching 

23 18 years of age. 

24 +4-tQl The relationship of parent and child for the purposes of intestate succession is governed by 

25 Title 72. 

26 

27 NEW SECTION. Section 137. Finality of decree -- expediency. (1) For purposes of appeal, the 

28 decree of adoption is a final order when it is issued. 

29 (2) A person may appeal from the order in the manner and form provided for appeals from a 

30 Judgment in civil actions. 
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(3) An appeal from a decree of adoption must be heard expeditiously pursuant to the provisions 

2 of [section 78]. 

3 

4 NEW SECTION. Section 138. Rights of adoptee. A decree of adoption does not affect any right 

5 or benefit vested in the adoptee before the decree became final. 

6 

7 NEW SECTION. Section 139. Foreign adoption decrees. When the relationship of parent and child 

8 has been created by a decree of adoption of a court of any other state or country, the rights and obligations 

9 of the parties as to matters within the jurisdiction of this state must be determined pursuant to [sections 

10 1 through 156]. 

11 

12 NEW SECTION. Section 140. Visitation and communication agreements. ( 1) Except as otherwise 

13 provided in [sections 1 through 156], a decree of adoption terminates any existing order or written or oral 

14 agreement for contact or communication between the adoptee and the birth parents or family. 

15 (2) Any express written agreement entered into between the placing parent and the prospective 

16 adoptive parent after the 'execution of a relinquishment and consent to adoption is independent of the 

17 adoption proceedings, and any relinquishment and consent to adopt remains valid whether or not the 

18 agreement for contact or communication is later performed. Failure to perform an agreement is not grounds 

1 9 for setting aside an adoption decree. 

20 (3) A court may order that an agreement for contact or communication entered into under this 

21 section may not be enforced upon a finding that: 

22 la) enforcement is detrimental to the child; 

23 (b) enforcement undermines the adoptive parent's parental authority; or 

24 (cl due to a change in circumstances, compliance with the agreement would be unduly burdensome 

2 5 to one or more of the parties. 

26 

27 NEW SECTION. Section 141. Confidentiality of records and proceedings. ( 1) Unless the court 

28 orders otherwise, all hearings held in proceedings under [sections 1 through 156] are confidential and must 

29 be held in closed court without admittance of any person other than interested parties and their counsel. 

30 12) All papers and records pertaining to the adoption must be kept as a permanent record of the 
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court and must be withheld from inspection. A person may not have access to the records, except: 

2 (a) for good cause shown on order of the judge of the court in which the decree of adoption was 

3 entered; 

4 (bl as provided in [sections 141 through 146]; 

5 (c) as provided in 50 15-121 and 50-15-122T; OR 

6 (DI THE DEPARTMENT'S CHILD SUPPORT ENFORCEMENT DIVISION PROVIDING SERVICES 

7 UNDER 42 U.S.C. 651, ET SEQ. 

8 (3) All files and records pertaining to adoption proceedings retained by the department, a licensed 

9 child-placing agency, a lawyer, or any authorized agency are confidential and must be withheld from 

10 inspection, except as provided in 50-15-121, 50-15-122, and [sections 141 through 146]. 

11 

12 NEW SECTION. Section 142. Disclosure of records -- nonidentifying information -- consensual 

13 release. ( 1) The department or authorized person or agency may disclose: 

14 (a) nonidentifying information to an adoptee, an adoptive or birth parent, or an extended family 

15 member of an adoptee or birth parent; and 

16 (bl identifying information to a court-appointed confidential intermediary upon order of the court 

17 or as provided i.n 50-15-121 and 50-15-122. 

18 (2) Information may be disclosed to any person who consents in writing to the release of 

19 confidential information to other interested persons who have also consented. Identifying information 

20 pertaining to an adoption involving an adoptee who is still a child may not be disclosed based upon a 

21 consensual exchange of information unless the adoptee's adoptive parent consents in writing. 

22 

23 NEW SECTION. Section 143. Petition for appointment of confidential intermediary. (1) An adult 

24 adoptee, an adoptive or birth parent, or an adult extended family member of the adoptee or birth parent 

25 may petition the court for disclosure of identifying information regarding the adoptee, a birth child, a birth 

26 parent, or an extended family member. 

27 (2) A petition for disclosure must contain: 

28 (a) as much of the following information as is known by the petitioner: 

29 (i) the name, address, and identification of the petitioner; 

30 (ii) the date of the adoptee's birth; 
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!iii) the county and state where the adoption occurred; 

2 liv) the date of the adoption; and 

3 (v) any other information known to the petitioner concerning the birth parents, the adoptive parent, 

4 and the adoptee that could assist in locating the person being sought; 

5 (bl written documentation from a certified confidential intermediary agreeing to conduct the search; 

6 and 

7 (cl if the petitioner is not the adoptee or birth parent, the reason the petitioner is requesting the 

8 appointment of a confidential intermediary. 

9 

10 NEW SECTION. Section 144. Appointment of confidential intermediary •· duties •· payment. ( 1) 

11 After a petition for disclosure has been filed under [section 1431, the court shall appoint a confidential 

12 intermediary who shall: 

1 3 (a) conduct a confidential search for the person sought as requested in the petition for disclosure; 

14 lb) refrain from disclosing directly or indirectly any identifying information to the petitioner, unless 

15 ordered to do so by the court; and 

16 (cl make a written report of the results of the search to the court not later than 6 months after 

17 appointment. 

18 12) Upon appointment, a confidential intermediary is entitled to be paid a reasonable fee plus actual 

1 9 expenses incurred in conducting the search. The fee and expenses must be paid by the petitioner. 

20 13) A confidential intermediary may inspect otherwise confidential records of the court, the 

21 department, or an authorized agency for use in the search. The confidential intermediary may not disclose 

22 identifying information from the records or any results of a search unless authorized by the court or unless 

23 the parties have executed written consent to the confidential intermediary. Nonidentifying information from 

24 any source may be disclosed without further order from the court. 

25 (41 If a confidential intermediary locates the person being sought, a confidential inquiry must be 

26 made as to whether the located person consents to having that person's present identity disclosed to the 

27 petitioner. The court may request that the confidential intermediary assist in arranging contact between the 

28 petitioner and the located person. 

29 (5) If a confidential intermediary locates the person being sought and the located person does not 

30 consent to having that person's identity disclosed, identifying information regarding that person may be 
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disclosed only upon order of the court for good cause shown. 

2 (6) If the person being sought is found to be deceased, the court may order disclosure of identifying 

3 information regarding the deceased to the petitioner. 

4 

5 NEW SECTION. Section 145. Disclosure authorized in course of employment. [Sections 1 through 

6 156] do not preclude an employee or agent of a court, department, or agency from: 

7 ( 1) inspecting permanent, confidential, or sealed records for the purpose of discharging any 

8 obligation under [sections 1 through 156); 

9 (2) disclosing the name of the court in which a proceeding for adoption occurred or the name of 

10 an agency that placed an adoptee to an individual described in [section 143( 1) l who can verify the 

11 individual's identity; or 

12 (3) disclosing nonidentifying information contained in confidential or sealed records in accordance 

13 with any other applicable state or federal law. 

14 

15 NEW SECTION. Section 146. Release of original birth certificate -- certificate of adoption. { 1) For 

16 a person adopted on or before July 1, 1967, in addition to any copy of an adoptee's original birth certificate 

1 7 authorized for release by a court order issued pursuant to 50-1 5-121 or 50-15-122, the department shall 

1 8 furnish a copy of the original birth certificate upon the written request of an adoptee. 

19 (2) For a person adopted between July 1, 1967, and September 30, 1997, in addition to any copy 

20 of an adoptee's original birth certificate authorized for release by a court order issued pursuant to 

21 50-15-121 or 50-15-122, the department shall furnish a copy of the original birth certificate upon a court 

22 order. 

23 (3) For a person adopted on or after [the effective date of this section]. in addition to any copy of 

24 an adoptee's original birth certificate authorized for release by a court order issued pursuant to 50-15-121 

25 or 50-15-122, the department shall furnish a copy of the original birth certificate upon: 

26 {a) the written request of an adoptee who has attained 18 years of age unless the birth parent has 

27 requested in writing that the original birth certificate not be automatically released; or 

28 {b) a court order. 

29 (4) For a person adopted on or after [the effective date of this section) and subject to subsection 

30 (5), upon the request of an adoptive parent or an adoptee who has attained 18 years of age, the slerk of 
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tha s01cHt that antoree a eosroo of aeoption THE DEPARTMENT shall issue a certificate of adoption that 

2 states the date and place of adoption, the date of birth of the adoptee, the name of each adoptive parent, 

3 and the name of the adoptee as provided in the decree. 

4 15) A birth parent may request in writing to the vital statistics bureau that the birth certificate for 

5 an adoptee not be released without a court order. 

6, 

7 NEW SECTION. Section 147. Fees related to placement for adoption by parent. (1) Reasonable 

8 adoption fees may be paid by the adoptive parent for the actual cost of services. The cost of services must 

9 relate to: 

10 (a) a petition for adoption; 

11 lb) placement of a child; 

12 le) medical care or services; 

1 3 Id) prenatal care; 

14 (e) foster care; 

15 (fl a preplacement evaluation; 

16 lg) counseling related to providing information necessary to make an informed decision to 

17 voluntarily relinquish a child; 

18 (h) travel or temporary living costs for the birth mother; 

19 (i) legal fees incurred for services on behalf of the placing parent; 

20 (j) the reasonable costs incurred by a placing parent in a direct parental placement adoption to 

21 document the disclosures of medical and social history required by [section 81 ); and 

22 lk) other reasonable costs related to adoption that do not include education, vehicles, salary or 

23 wages, vacations, or permanent housing for the birth parent. 

24 (2) A birth parent or a provider of a service listed in subsection ( 1) may receive or accept a 

25 payment authorized by subsection 11). The payment may not be made contingent on the placement of a 

26 child for adoption or upon relinquishment of and consent to adoption of the child. If the adoption is not 

27 completed, a person who is authorized by subsection 11) to make a specific payment is not liable for that 

28 payment unless the person has agreed in a signed writing with a birth parent or a provider of a service to 

29 make the payment regardless of the outcome of the proceeding for adoption. 

30 
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NEW SECTION. Section 148. Limitations on payment of counseling and legal fees. (1) A 

2 prospective adoptive parent may pay counseling expenses for a maximum of 10 hours of counseling. 

3 (2) A prospective adoptive parent may pay for legal costs entailed for providing legal counsel for 

4 one birth parent unless the birth parents elect joint representation. The right of a relinquishing parent to 

5 legal counsel paid by the prospective adoptive parent continues only until the relinquishment becomes 

6 irrevocable. An attorney may not represent both a birth parent and a prospective adoptive parent. 

7 

8 NEW SECTION. Section 149. Prohibited activities -- violations -- penalties. (1) A person, other 

9 than the department or a licensed-child-placing agency, may not: 

10 (a) advertise in any public medium that the person: 

11 (i) knows of a child who is available for adoption; or 

12 (ii) is willing to accept a child for adoption or knows of prospective adoptive parents for a child; 

13 or 

14 lb) engage in placement activities as defined in [section 1 51]. 

15 (2) An individual other than an extended family member or stepparent of a child may not obtain 

16 legal or physical custody of a child for purposes of adoption unless the individual has a favorable 

17 preplacement evaluation or a court-ordered waiver of the evaluation. 

18 13) A person who, as a condition for placement, relinquishment, or consent to the adoption of a 

19 child, knowingly offers, gives, agrees to give, solicits, accepts, or agrees to accept from another person, 

20 either directly or indirectly, anything other than the fees allowed under [section 1471 commits the offense 

21 of paying or charging excessive adoption process fees. 

22 (4) It is illegal to require repayment or reimbursement of anything provided to a birth parent under 

23 [section 14 71. All payments by the adoptive parent made on behalf of a birth parent pursuant to this 

24 section are considered a gift to the birth parent. 

25 15) A person convicted of the offense of paying or charging excessive adoption process fees, 

26 attempting to recover expenses incurred from an adoption process, or otherwise violating [sections 1 

27 through 156] may be fined an amount not to exceed $10,000 in an action brought by the appropriate city 

28 or county attorney. The court may also enjoin from further violations any person who violates [sections 

29 1 through 156]. 

30 
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NEW SECTION. Section 150. Action by department. The department may review and investigate 

2 compliance with [sections 1 through 156] and may maintain an action in court to compel compliance. 

3 

4 NEW SECTION. Section 151. Definitions. As used in [sections 151 through 156], the following 

5 definitions apply: 

6 (1) "Person" includes any individual, partnership, voluntary association, or corporation. 

7 (2) "Placement activities" means any of the following: 

8 (a) placement of a child for adoption; 

9 (b) arranging or providing short-term foster care for a child pending an adoptive placement; or 

1 O (c) facilitating placement of a child by maintaining a list in any form of birth parents or prospective 

11 adoptive parents. 

12 (3) "Soliciting" means to request, offer, promote, refer, or entice, either directly or indirectly 

13 through correspondence, advertising, or other method, a potential adoptive parent or couple, birth parent 

14 or parents, or placement of a child by a birth parent. 

1 5 

16 NEW SECTION. Section 152. General duties of department. The department shall: 

17 (1) issue licenses to entities engaged in child placement activities on [the effective date of this 

18 section] if the licensed applicant has met the requirements established by the department by rule; 

19 (2) prescribe the conditions upon which child-placing licenses are issued and revoked; and 

20 (3) adopt rules for the conduct of the affairs of child-placing agencies that are consistent with the 

21 welfare of children. 

22 

23 NEW SECTION. Section 153. License required -- term of license -- no fee charged. (1) Only an 

24 entity holding a current child-placing agency license issued by the department may act as an agency for 

25 the purpose of: 

26 (a) procuring or selecting proposed adoptive homes; 

27 (b) placing children in proposed adoptive homes; 

28 (c) soliciting persons to adopt children or arranging for persons to adopt children; 

29 (d) soliciting persons to relinquish children or place children in potential adoptive homes; or 

30 (e) engaging in placement activities. 
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(21 Licenses are valid for 1 year after issuance. A fee may not be charged for a license. 

2 

3 NEW SECTION. Section 154. Requirements for licensure. The department may issue licenses to 

4 agencies meeting the following minimum requirements: 

5 ( 11 The chief function of the agency or a specific program within the agency must be the care and 

6 placement of children. 

7 (21 The agency operates on a nonprofit basis and is financially responsible in and for its operation. 

8 (31 The agency meets the requirements as designated by the department by rule. 

9 (41 The directing or managing personnel of the agency must be qualified both on the basis of 

10 professional educational experience and character. 

11 (51 Complete records must be kept of both the children and adopting parents with which the 

12 agency deals, and the records must be maintained in accordance with [section 141 ]. 

13 (61 The agency shall maintain and use an in-state office for making a social study of the child and 

14 proposed adoptive parent before placement of the child, particularly with regard to: 

15 (al the physical and mental health, emotional stability, and personal integrity of the adoptive parent 

16 and the parent's ability to promote the child's welfare; and 

17 (bl the physical and mental condition of the child and the child's family background. 

18 (7) The agency must have the ability to provide education for adoptive parents and counseling for 

19 placing parents as required in [section 48] and department rules. 

20 (81 The agency shall agree to cooperate with courts having jurisdiction in adoptive matters and with 

21 other public agencies having to deal with the welfare of children. 

22 (91 The agency shall, annually, submit a full, complete, and true financial statement to the 

23 department, and the statement must contain a full accounting of the operations of the agency during the 

24 preceding year. 

25 

26 NEW SECTION. Section 155. Investigation of agencies -- cancellation of licenses. ( 1 l The 

27 department may, through its authorized representative, investigate the operations of licensed agencies and 

28 may cancel licenses for failure to observe prescribed rules or to maintain minimum requirements. An 

29 agency shall give to representatives of the department all information requested and allow them to observe 

30 the operation of the agency. 
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(2) When the department finds, upon the basis of the statement required by [section 154(9)) or 

2 upon its own investigation, that an agency has not conducted or is financially incapable of conducting its 

3 operations according to the established standards, the department may suspend, revoke, or deny a license 

4 for the agency. 

5 

6 NEW SECTION. Section 156. Violation a misdemeanor -- penalty. 11) Any person who maintains 

7 or conducts an agency for procuring the adoption of children or assists in the maintaining or conducting 

8 of an agency without first obtaining a child-placing license is guilty of a misdemeanor and upon conviction 

9 of a first offense shall be punished by a fine not exceeding $1,000 or imprisonment for up to 1 year in Jail 

1 O and shall be enjoined from further engaging in agency activities. 

11 (2) Upon the second conviction of a person for violation of [sections 153 through 1551, the person 

1 2 is guilty of a felony and may be punished by a fine not exceeding $10,000 or imprisonment for up to 5 

13 years in prison and shall be enjoined from further engaging in agency activities. 

14 

Section 157. Section 2-6-104, MCA, is amended to read: 15 

16 "2-6-104. Records of officers open to public inspection. Except as provided in 40 a 12€l ans 

17 27-1 8-111 and f section 141], the public records and other matters in the office of any officer are at all 

18 times during office hours open to the inspection of any person." 

19 

20 Section 158. Section 2-18-606, MCA, is amended to read: 

21 "2-18-606. Parental leave for state employees. ( 1) The department of administration shall develop 

22 a parental leave policy for permanent state employees. The policy must permit an employee to take a 

23 reasonable leave of absence and permit the employee to use sick leave, immediately following the birth or 

24 placement of a child, for a period not to exceed 15 working days if: 

25 (a) the employee is adopting a child; or 

26 (b) the employee is a birth father. 

27 (2) As used in this section, "placement" means placement for adoption as defined in 40 8 103 

28 33-22-130." 

29 

30 Section 159. Section 17-7-502, MCA, is amended to read: 
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"17-7-502. Statutory appropriations -- definition -- requisites for validity. (11 A statutory 

2 appropriation is an appropriation made by permanent law that authorizes spending by a state agency 

3 without the need for a biennial legislative appropriation or budget amendment. 

4 (2) Except as provided in subsection (4), to be effective, a statutory appropriation must comply 

5 with both of the following provisions: 

6 (a) The law containing the statutory authority must be listed in subsection (3). 

7 (bl The law or portion of the law making a statutory appropriation must specifically state that a 

8 statutory appropriation is made as provided in this section. 

9 (3) The following laws are the only laws containing statutory appropriations: 2-9-202; 2-17-105; 

10 2-18-81 2; 3-5-901; 5-13-403; 10-3-203; 10-3-310; 10-3-312; 10-3-314; 10-4-301; 1 5-1-111; 1 5-23- 706; 

11 15-30-195; 15-31-702; 15-37-117; 15-38-202; 15-65-121; 15-70-101; 16-1-404; 16-1-410; 16-1-411; 

12 16-11-308; 17-3-106; 17-3-212; 17-5-404; 17-5-424; 17-5-804; 17-6-101; 17-6-201; 17-7-304; 

13 18-11-112; 19-2-502; 19-6-709; 19-9-1007; 19-17-301; 19-18-512; 19-18-513; 19-18-606; 19-19-205; 

14 19-19-305; 19-19-506; 20-8-107; 20-8-111; 20-9-361; 20-26-1503; 23-5-136; 23-5-306; 23-5-409; 

15 23-5-610; 23-5-612; 23-5-631; 23-7-301; 23-7-402; 32-1-537; 37-43-204; 37-51-501; 39-71-503; 

16 39-71-907; 39-71-2321; 39-71-2504; [section 16]; 44-12-206; 44-13-102; 50-4-623; 50-5-232; 

17 50-40-206; 53-6-150; 53-6-703; 53-24-206; 60-2-220; 67-3-205; 75-1-1101; 75-5-1108; 75-6-214; 

18 75-11-313; 76-12-123; 80-2-103; 80-2-222; 80-4-416; 81-5-111; 82-11-136; 82-11-161; 85-1-220; 

19 85-20-402; 90-3-301; 90-4-215; 90-6-331; 90-7-220; 90-7-221; and 90-9-306. 

20 (4) There is a statutory appropriation to pay the principal, interest, premiums, and costs of issuing, 

21 paying, and securing all bonds, notes, or other obligations, as due, that have been authorized and issued 

22 pursuant to the laws of Montana. Agencies that have entered into agreements authorized by the laws of 

23 Montana to pay the state treasurer, for deposit in accordance with 17-2-101 through 1 7-2-1 07, as 

24 determined by the state treasurer, an amount sufficient to pay the principal and interest as due on the 

25 bonds or notes have statutory appropriation authority for the payments. (In subsection (3): pursuant to sec. 

26 7, Ch. 567, L. 1991, the inclusion of 19-6-709 terminates upon death of last recipient eligible for 

27 supplemental benefit; and pursuant to sec. 7(2), Ch. 29, L. 1995, the inclusion of 15-30-195 terminates 

28 July 1, 2001.)" 

29 

30 Section 160. Section 25-1-201, MCA, is amended to read: 

, legisl~ive 
\Sen,1ces 
\,\!!)vision 

- 72 - HB 163 



55th Legislature HB0163 02 

"25-1-201. Fees of clerk of district court. ( 1) The clerk of the district court shall collect the 

2 following fees: 

3 (a) at the commencement of each action or proceeding, except a petition for dissolution of 

4 marriage, from the plaintiff or petitioner, $80; for filing a complaint in intervention, from the intervenor, 

5 $ 80; for filing a petition for dissolution of marriage, a fee of $120; and for filing a petition for legal 

6 separation, a fee of $120; 

7 (b) from each defendant or respondent, on appearance, $60; 

8 (c) on the entry of judgment, from the prevailing party, $45; 

9 Id) for preparing copies of papers on file in the clerk's office, 50 cents per page for the first five 

10 pages of each file, per request, and 25 cents per additional page; 

11 (e) for each certificate, with seal, $2; 

12 (fl for oath and jurat, with seal, $1; 

13 (g) for search of court records, 50 cents for each year searched, not to exceed a total of $25; 

14 (h) for filing and docketing a transcript of judgment or transcript of the docket from all other courts, 

15 the fee for entry of judgment provided for in subsection (1 )(c); 

16 (il for issuing an execution or order of sale on a foreclosure of a lien, $5; 

17 (j) for transmission of records or files or transfer of a case to another court, $5; 

18 (kl for filing and entering papers received by transfer from other courts, $10; 

19 (I) for issuing a marriage license, $30; 

20 Im) on the filing of an application for informal, formal, or supervised probate or for the appointment 

21 of a personal representative or the filing of a petition for the appointment of a guardian or conservator, from 

22 the applicant or petitioner, $ 70, which includes the fee for filing a will for probate; 

23 (n) on the filing of the items required in 72-4-303 by a domiciliary foreign personal representative 

24 of the estate of a nonresident decedent, $55; 

25 (o) for filing a declaration of marriage without solemnization, $30; 

26 (pl for filing a motion for substitution of a judge, $100~ 

27 (qi for filing a petition for adoption, $75. 

28 (2) Except as provided in subsections (3) through (8), 32% of all fees collected by the clerk of the 

29 district court must be deposited in and credited to the district court fund. If no district court fund exists, 

30 that portion of the fees must be deposited in the general fund for district court operations. The remaining 
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portion of the fees must be remitted to the state to be deposited as provided in 19-5-404. 

2 131 In the case of a fee collected for issuing a marriage license or filing a declaration of marriage 

3 without solemnization, $14 must be deposited in and credited to the state general fund, $6.40 must be 

4 deposited in and credited to the county general fund, and $9 .60 must be remitted to the state to be 

5 deposited as provided in 19-5-404. 

6 141 Of the fee for filing a petition for dissolution of marriage or legal separation, $40 must be 

7 deposited in the state general fund, $35 must be remitted to the state to be deposited as provided in 

8 19-5-404, $5 must be deposited in the children's trust fund account established by 41-3-702, and $20 

9 must be deposited in and credited to the district court fund. If no district court fund exists, the $20 must 

1 O be deposited in the general fund for district court operations. 

11 151 la) Before the percentages contained in subsection (21 are applied and the fees deposited in the 

1 2 district court fund or the county general fund or remitted to the state, the clerk of the district court shall 

1 3 deduct from the following fees the amounts indicated: 

14 ii) at the commencement of each action or proceeding and for filing a complaint in intervention as 

15 provided in subsection 11 Ila), $35; 

16 Iii) from each defendant or respondent, on ar ·,earance, as provided in subsection ( 1 I lb), $2 5; 

1 7 (iii) on the entry of judgment as provided in subsection ( 1 )le), $15; and 

18 (iv) from the applicant or petitioner, on the filing of an application for probate or for the appointment 

1 9 of a personal representative or on the filing of a petition for appointment of a guardian or conservator, as 

20 provided in subsection (1 )Im), $15. 

21 (bl The clerk of the district court shall deposit the money deducted in subsection (5)(al in the 

22 county general fund for district court operations unless the county has a district court fund. If the county 

23 has a district court fund, the money must be deposited in that fund. 

24 (6) The fee for filing a motion for substitution of a judge as provided in subsection (1)(p) must be 

25 remitted to the state to be deposited as provided in 19-5-404. 

26 (7) Fees collected under subsections ( 1 )(d) through ( 1 )(ii must be deposited in the district court 

27 fund. If no district court fund exists, fees must be deposited in the general fund for district court operations. 

28 (81 The clerk of the district court shall remit to the credit of the state general fund $20 of each fee 

29 collected under the provisions of subsections (1 )(al through (1 )le), (1 )Im), and (1 )(n) to fund a portion of 

30 judicial salaries. 
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(9) The clerk of district court shall remit to the credit of the special revenue account established 

2 

3 

4 

5 

6 

7 

in (section 16] $70 of the filing fee required in subsection (1 )(gl, AND $5 OF THE FILING FEE MUST BE 

DEPOSITED IN THE DISTRICT COURT FUND. IF NO DISTRICT COURT FUND EXISTS, FEES MUST BE 

DEPOSITED IN THE GENERAL FUND FOR DISTRICT COURT OPERATIONS." 

Section 161. Section 33-22-130, MCA, is amended to read: 

"33-22-130. Coverage for adopted children from time of placement -- preexisting conditions. 111 

8 Each group and individual disability policy, certificate of insurance, or membership contract that is delivered, 

9 issued for delivery, renewed, extended, or modified in this state must provide coverage for an adopted child 

10 of the insured or subscriber to the same extent as for natural children of the insured or subscriber. 

11 ( 2) The coverage required by this section must be effective from the date of placement for the 

12 purpose of adoption and must continue unless the placement is disrupted prior to legal adoption and the 

13 child is removed from placement. Coverage at the time of placement must include the necessary care and 

14 treatment of medical conditions existing prior to the date of placement, 

15 (3) As used in this section, "placement" means 13las0m0nt for ae013tion as eefinee in 4G 8 1 GJ the 

16 transfer of physical custody of a child who is legally free for adoption to a person who intends to adopt the 

17 child." 

18 

19 Section 162. Section 33-30-1016, MCA, is amended to read: 

20 "33-30-1016. Coverage for adopted children from time of placement -- preexisting conditions, ( 11 

21 Each individual or group membership contract issued or amended by a health service corporation in this 

22 state that provides coverage of dependent children of a member must provide coverage for an adopted child 

23 of the member to the same extent as for natural children of the member. 

24 (2) The coverage required by this section must be effective from the date of placement for the 

25 purpose of adoption and must continue unless the placement is disrupted prior to legal adoption and the 

26 child is removed from placement. Coverage at the time of placement must include the necessary care and 

27 treatment of medical conditions existing prior to the date of placement. 

28 (3) As used in this section, "placement" means 13las0m0nt for aeo13tion has the meaning as defined 

29 in 4G 8 1 GJ 33-22-130." 

30 
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Section 163. Section 33-31-114, MCA, is amended to read: 

2 "33-31-114. Coverage for adopted children from time of placement -- preexisting conditions. (11 

3 Each health maintenance contract regulated under this chapter must provide coverage for an adopted child 

4 of the enrollee to the same extent as for natural children of the enrollee. 

5 (2) The coverage required by this section must be effective from the date of placement for the 

6 purpose of adoption and must continue unless the placement is disrupted prior to legal adoption and the 

7 child is removed from placement. Coverage at the time of placement must include the necessary care and 

8 treatment of medical conditions existing prior to the date of placement. 

9 (3) As used in this section, "placement" Ffleans 13laG0Ff10nt fer ad013tien has the meaning as defined 

10 in 4G Q 1G6 33-22-130." 

11 

12 Section 164. Section 37-60-301, MCA, is amended to read: 

13 "37-60-301. License required. { 1) Except as provided in 37-60-105, it is unlawful for any person 

14 to act as or perform the duties as defined in 37-60-101 of a contract security company or proprietary 

1 5 security organization, a private investigator, or a private security guard without having first obtained a 

16 license from the board. Those persons licensed on April 18, 1983, shall retain their current licensure status 

17 and shall renew their licenses on the renewal date as prescribed by the department. 

18 (2) It is unlawful for any unlicensed person to act as, pretend to be, or represent to the public that 

19 the person is licensed as a private investigator, a contract security company, a proprietary security 

20 organization, or a private security guard. 

21 (3) A person appointed by the court as a confidential intermediary under [section 144] is not 

22 required to be licensed under this chapter. A person who is licensed under this chapter is not authorized 

23 to act as a confidential intermediary, as defined in [section 31. without meeting the requirements of !section 

24 1441. 

25 ~ill A person who knowingly engages an unlicensed private investigator, private security guard, 

26 or contract security company is guilty of a misdemeanor punishable under 37-60-411." 

27 

28 Section 165. Section 40-6-108, MCA, is amended to read: 

29 "40-6-108. Statute of limitations. { 1) An action may be commenced at any time for the purpose 

30 of declaring the existence or nonexistence of the father and child relationship presumed under sues0Gti0n 
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lal, Hi), or Is) of 40-6-105I1Ha), (1)(b), or (1)(c). 

2 12) After the presumption has been rebutted, paternity of the child by another maH individual may 

3 be determined in the same action if the other maH individual has been made a party. 

4 (3) An action to determine the existence or nonexistence of the father and child relationship as to 

5 a child who has no presumed father under 40-6-105: 

6 (al may not be brought by the child later than 2 years after the child attains the age of majority; 

7 lb) may be brought by a state agency at any time after the first application is made under Title iV-D 

8 of the Social Security Act for services to the child and before the child attains the age of majority. This 

9 subsection is intended to apply retroactively, within the meaning of 1-2-109, to any child tor whom a 

10 paternity action was barred or could have been barred by a shorter limitation period. However, in previously 

11 barred actions that are revived by this subsection, the father is not liable to the state agency for support 

12 of the child. 

13 14) The father's liability for a statutory debt created by the payment of public assistance is limited 

14 to the amount of assistance paid during the 2-year period preceding commencement of the action. This 

15 subsection does not limit the subsequent accrual of a statutory debt. 

16 15) Section 40-6-107 and this section do not extend the time within which a right of inheritance 

17 or a right to a succession may be asserted beyond the time provided by law relating to distribution and 

18 closing of decedents' estates or to the determination of heirship or otherwise. 

19 (61 After the conclusion of an adoption proceeding under Title 4G, shaptor 8 (sections 1 through 

20 156], a further action to declare the existence or nonexistence of the father and child relationship of the 

21 adopted child may not be commenced, except as provided in 40-8-11 2." 

22 

23 Section 166. Section 41-3-609, MCA, is amended to read: 

24 "41-3-609. Criteria for termination. I 11 The court may order a termination of the parent-child legal 

25 relationship upon a finding that any of the following circumstances exist: 

26 la) the parents have relinquished the child pursuant to 4G e 130 (sections 43 and 51 j; 

27 (bl the child has been abandoned by the parents as set forth in 41-3-102( 7)1e); 

28 (cl the child is an adjudicated youth in need of care and both of the following exist: 

29 (i) an appropriate treatment plan that has been approved by the court has not been complied with 

30 by the parents or has not been successful; and 
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(ii) the conduct or condition of the parents rendering them unfit is unlikely to change within a 

2 reasonable time; or 

3 (d) the parent has failed to successfully complete a treatment plan approved by the court within 

4 the time periods allowed for the child to be in foster care under 41-3-410 unless it orders other permanent 

5 legal custody under 41-3-410. 

6 12) In determining whether the conduct or condition of the parents is unlikely to change within a 

7 reasonable time, the court fRtf6t shall enter a finding that continuation of the parent-child legal relationship 

8 will likely result in continued abuse or neglect or that the conduct or the condition of the parents renders 

9 the parents unfit, unable, or unwilling to give the child adequate parental care. In making the 

10 determinations, the court shall consider but is not limited to the following: 

11 (a) emotional illness, mental illness, or mental deficiency of the parent of such duration or nature 

1 2 as to render the parent unlikely to care for the ongoing physical, mental, and emotional needs of the child 

13 within a reasonable time; 

14 lb) a history of violent behavior by the parent; 

15 (c) a single incident of life-threatening or gravely disabling injury to or disfigurement of the child 

16 caused by the parent; 

17 (d) excessive use of intoxicating liquor or of a narcotic or dangerous drug that affects the parent's 

18 ability to care and provide for the child; 

19 (e) present judicially ordered long-term confinement of the parent; 

20 (fl the injury or death of a sibling due to proven parental abuse or neglect; and 

21 (g) any reasonable efforts by protective service agencies that have been unable to rehabilitate the 

22 parent. 

23 (3) In considering any of the factors in subsection (2) in terminating the parent-child relationship, 

24 the court shall give primary consideration to the physical, mental, and emotional conditions and needs of 

25 the child. The court shall review and, if necessary, order an evaluation of the child's or the parent's 

26 physical, mental, and emotional conditions. 

27 (4) A treatment plan is not required under this part upon a finding by the court following hearing 

28 if: 

29 (a) two medical doctors submit testimony that the parent is so severely mentally ill that the parent 

30 cannot assume the role of parent; 
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(bl the parent is incarcerated for more than 1 year and a treatment plan is not practical considering 

2 the incarceration; or 

3 (cl the death of a sibling caused by abuse or neglect by the parent has occurred. 

4 (5) If a person is convicted of a felony in which sexual intercourse occurred or if a minor is 

5 adjudicated a delinquent youth because of an act that, if committed by an adult, would be a felony in which 

6 sexual int~rcourse occurred and, as a result of the sexual intercourse, a child is born, the court may 

7 terminate the offender's parental rights to the child at any time after the conviction or adjudication:· 

Section 167. Section 41-5-603, MCA, is amended to read: 

8 

9 

10 "41-5-603. Youth court and department records. (1) Except as provided in subsection 12), all 

11 youth court records on file with the clerk of court, including reports of preliminary inquiries, petitions, 

12 motions, other filed pleadings, court findings, verdicts, orders, and decrees, are open to public inspection 

13 until the records are sealed under 41-5-604. 

14 (2) Social, medical, and psychological records, predispositional studies, supervision records of 

15 probationers, and any report, charge, or allegation that is not adjudicated pursuant to this chapter are open 

16 only to the following: 

17 (a) the youth court and its professional staff; 

18 (bl representatives of any agency providing supervision and having legal custody of a youth; 

19 (cl any other person, by order of the court, having a legitimate interest in the case or in the work 

20 of the court; 

21 (dl any court and its probation and other professional staff or the attorney for a convicted party 

22 who had been a party to proceedings in the youth court when considering the sentence to be imposed upon 

23 the party; 

24 (el the county attorney; 

25 (f) the youth who is the subject of the report or record, after emancipation or reaching the age of 

26 majority; 

27 (gl a member of a county interdisciplinary child information team formed under 52-2-211 who is 

28 not listed in this subsection (2); 

29 (hl members of a local interagency staffing group provided for in 52-2-203; aoo 

30 Ii) persons allowed access to the records under 45-5-624(7); and 

- 79 - HB 163 



55th Legislature HB0163.02 

(j) persons allowed access under (section 85]. 

2 (3) Any part of records information secured from records listed in subsection (2), when presented 

3 to and used by the court in a proceeding under this chapter, must also be made available to the counsel 

4 for the parties to the proceedings. 

5 (4) After youth court and department records, reports of preliminary inquiries, predispositional 

6 studies, and supervision records of probationers are sealed, they are not open to inspection except, upon 

7 order of the youth court, for good cause to: 

8 (al those persons and agencies listed in subsection (2); and 

9 (bl adult probation professional staff preparing a presentence report on a youth who has reached 

1 0 the age of majority." 

11 

12 Section 168. Section 41-5-604, MCA, is amended to read: 

13 "41-5-604. Disposition of records. 11 l Except as provided in subsections (2) and (5), youth court 

14 records and law enforcement records pertaining to a youth covered by this chapter must be physically 

15 sealed 3 years after supervision for an offense ends. The records may be unsealed if a new offense is 

16 committed. 

17 ( 2) In those cases in which jurisdiction of the court or any agency is extended beyond the youth's 

18 18th birthday, the records and files not exempt from sealing under subsection (5) must be physically sealed 

19 upon termination of the extended jurisdiction. 

20 (3) Upon the physical sealing of the records pertaining to a youth pursuant to this section, an 

21 agency or department that has in its possession copies of the sealed records shall also seal or destroy the 

22 copies of the records. Anyone violating the provisions of this subsection is subject to contempt of court. 

23 (4) This section does not prohibit the destruction of records with the consent of the youth court 

24 judge or county attorney after 10 years from the date of sealing. 

25 (5) The requirements for sealed records in this section do not apply to fingerprints, DNA records, 

26 photographs, youth traffic records, records in any case in which the youth did not fulfill all requirements 

27 of the court's judgment or disposition, or records referred to in 45-5-624(7) or [section 85]." 

Section 169. Section 50-15-223, MCA, is amended to read: 

28 

29 

30 "50-15-223. Certificates of birth following adoption, legitimation, or determination or 

f Legisl~tive 
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1 acknowledgment of paternity. ( 1 l The department shall establish a new certificate of birth for a person born 

2 in this state when the department receives the following: 

3 la) a certificate of adoption, as provided in 50-15-311. a certificate of adoption prepared and filed 

4 in accordance with the laws of another state or foreign country, or a certified copy of the decree of 

5 adoption, together with the information necessary to identify the original certificate of birth and to establish 

6 a new certificate of birth; or 

7 lb) a request that a new certificate be established if the request shows that: 

8 (i) a district court has determined the paternity of the person; or 

9 (ii) both parents have acknowledged the paternity of the person and request that the surname be 

10 changed from that shown on the original certificate. 

11 (2) The date of birth and the city and county of birth must be stated in the newly established 

1 2 certificate of birth. The department shall substitute the new certificate of birth for the original certificate 

13 of birth in the files. The original certificate of birth and the evidence of adoption, legitimation, court 

14 determination of paternity, or paternity acknowledgment ffla•f net ee are only subject to inspection, except 

15 upon order of a district court, as provided by rule, as provided in [sections 141 through 146], or as 

16 otherwise provided by state law. 

17 (3) Upon receipt of a report of an amended decree of adoption, the department shall amend the 

1 8 certificate of birth as provided in rules adopted by the department. 

19 {4) Upon receipt of a report or decree of annulment of adoption, the department shall restore the 

20 original certificate of birth issued before the adoption to its place in the files and the certificate of birth 

21 issued upon adoption and evidence pertaining to the adoption proceeding may not be open to inspection, 

22 except upon order of a district court or as provided by rule adopted by the department. 

23 (5) Upon written request of both parents and receipt of a sworn acknowledgment and other 

24 credible evidence of paternity signed by both parents of a child born outside of marriage, the department 

25 shall reflect the paternity on the child's certificate of birth if paternity is not already shown on the certificate 

26 of birth. 

27 (6) If a certificate of birth is not on file for the adopted child for whom a new certificate of birth 

28 is to be established under this section and the date and place of birth have not been determined in the 

29 adoption or paternity proceedings pertaining to the child, a delayed certificate of birth must be filed with 

30 the department, as provided in 50- 1 5-204, before a new certificate of birth may be established. The new 
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certificate of birth must be prepared on a form prescribed by the department. 

2 (7) When a new certificate of birth is established by the department, the department may direct 

3 that all copies of the original certificate of birth in the custody of any other custodian of vital records in this 

4 state either be sealed from inspection or be forwarded to the department for sealing from inspection. 

5 (8) (a) The department shall, upon request of the adopting parents, prepare and register a 

6 certificate of birth in this state for a person born in a foreign country who is not a citizen of the United 

7 States and who was adopted through a district court in this state. 

8 (b) The certificate of birth must be established by the department upon receipt of a certificate of 

9 adoption, conforming to the requirements of 50-15-311, from the court that reflects entry of an order of 

1 O adoption, proof of the date and place of the child's birth, and a request for the establishment of a certificate 

11 of birth from the court, the adopting parents, or the adopted person, if the person is 18 years of age or 

12 older. 

13 (c) The certificate of birth must be labeled "Certificate of Foreign Birth" and must contain the actual 

14 country of birth. A statement must be included on the certificate indicating that it is not evidence of United 

15 States citizenship for the child for whom it is issued. 

16 (d) After registration of the certificate of birth in the new name of the adopted person, the 

17 department shall seal and file the certificate of adoption, which is not subject to inspection, except upon 

18 order of the district court, as provided by rule, or as otherwise provided by state law. 

19 (9) The department may promulgate rules necessary to implement this section." 

20 

21 Section 170. Section 52-2-505, MCA, is amended to read: 

22 "52-2-505. Records to be confidential. All records regarding subsidized adoption are confidential 

23 and may be disclosed only in accordance with the provisions of 4 0 8 1 26 [section 141]." 

24 

25 NEW SECTION. Section 171. Repealer. Sections 40-6-125, 40-6-126, 40-6-127, 40-6-128, 

26 40-6-129, 40-6-130, 40-6-135, 40-8-101, 40-8-102, 40-8-103, 40-8-104, 40-8-105, 40-8-106, 40-8-107, 

27 40-8-108, 40-8-109, 40-8-110, 40-8-111, 40-8-112, 40-8-113, 40-8-114, 40-8-115, 40-8-116, 40-8-117, 

28 40-8-121, 40-8-122, 40-8-123, 40-8-124, 40-8-125, 40-8-126, 40-8-127, 40-8-128, 40-8-135, 40-8-136, 

29 40-8-201, itflG 40-8-202, 52-2-401. 52-2-402. 52-2-403. 52-2-404. 52-2-405, 52-2-406. AND 52-2-407. 

30 MCA, are repealed. 
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NEW SECTION. Section 172. Severability. If a part of [this act] is invalid, all valid parts that are 

2 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

3 applications, the part remains in effect in all valid applications that are severable from the invalid 

4 applications. 

5 

6 NEW SECTION. Section 173. Applicability. (1) [Sections 1 through 156] apply to proceedings 

7 commenced on or after October 1, 1997. 

8 (2) A petition for adoption filed prior to October 1, 1997, is governed by the law in effect at the 

9 time the petition was filed. 

1 O (3) The putative father registry requirements apply to children born on or after October 1, 1997. 

11 

12 NEW SECTION. Section 174. Code commissioner instructions. The code commissioner shall 

13 renumber Title 41, Gha13ter 4, ans Title 52, chapter 2, 13arts 4 ans PART 5, as an integral part of [sections 

14 1 through 1561 and make any changes necessary to reflect the renumbering. The entire body of material 

15 must be codified as Title 42. 

16 

17 NEW SECTION. Section 175. Termination. [Sections 27, 59, 64, 66, ~ 69, and 741 terminate 

18 October 1, 1998. 

19 

20 NEW SECTION. Section 176. Notification to tribal governments. The secretary of state shall send 

21 a copy of [this act] to each tribal government located on the seven Montana reservations. 

22 

23 NEW SECTION. Section 177. Effective dates. ( 1) Except as provided in subsection (2), [this act] 

24 is effective October 1, 1997. 

25 (2) [Sections 19 through 26, 28 through 38, 60, 65, 67, 69, and 75] are effective October 1, 1998. 

26 -END-
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HOUSE BILL NO. 163 

INTRODUCED BY J. JOHNSON, MENAHAN 

HB0163.02 

BY REQUEST OF THE DEPARTMENT OF PUBLIC HEALTH AND HUMAN SERVICES 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING AND CLARIFYING THE LAWS 

6 GOVERNING ADOPTION; PROVIDING PROCEDURES FOR VARIOUS TYPES OF ADOPTIONS; PROVIDING 

7 FOR A PUTATIVE FATHER REGISTRY; PROVIDING FOR THE RELINQUISHMENT AND TERMINATION OF 

8 PARENTAL RIGHTS; PROVIDING FOR DEGREES OF ACCESS TO RECORDS; PRESCRIBING A FEE FOR 

9 FILING A PETITION FOR ADOPTION; STATUTORILY APPROPRIATING FEES; AMENDING SECTIONS 

10 2-6-104, 2-18-606, 17-7-502, 25-1-201, 33-22-130, 33-30-1016, 33-31-114, 37-60-301, 40-6-108, 

11 41-3-609, 41-5-603, 41-5-604, 50-15-223, AND 52-2-505, MCA; REPEALING SECTIONS 40-6-125, 

1 2 40-6-126, 40-6-1 27, 40-6-128, 40-6-129, 40-6-130, 40-6-135, 40-8-101, 40-8-102, 40-8-1 03, 40-8-104, 

1 3 40-8-105, 40-8-106, 40-8-107, 40-8-108, 40-8-109, 40-8-110, 40-8-111, 40-8-112, 40-8-113, 40-8-114, 

14 40-8-11 5, 40-8-116, 40-8-117, 40-8-1 21, 40-8-122, 40-8-123, 40-8-1 24, 40-8-125, 40-8-126, 40-8-127, 

15 40-8-128, 40-8-135, 40-8-136, 40-8-201, At-ID 40-8-202, 52-2-401, 52-2-402, 52-2-403, 52-2-404, 

16 52-2-405, 52-2-406, AND 52-2-407, MCA; AND PROVIDING EFFECTIVE DATES, APPLICABILITY DA TES, 

17 AND A TERMINATION DATE." 
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HOUSE BILL NO. 163 

INTRODUCED BY J. JOHNSON, MENAHAN 
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BY REQUEST OF THE DEPARTMENT OF PUBLIC HEAL TH AND HUMAN SERVICES 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING AND CLARIFYING THE LAWS 

6 GOVERNING ADOPTION; PROVIDING PROCEDURES FOR VARIOUS TYPES OF ADOPTIONS; PROVIDING 

7 FOR A PUTATIVE FATHER REGISTRY; PROVIDING FOR THE RELINQUISHMENT AND TERMINATION OF 

8 PARENTAL RIGHTS; PROVIDING FOR DEGREES OF ACCESS TO RECORDS; PRESCRIBING A FEE FOR 

9 FILING A PETITION FOR ADOPTION; STATUTORILY APPROPRIATING FEES; AMENDING SECTIONS 

10 2-6-104, 2-18-606, 17-7-502, 25-1-201, 33-22-130, 33-30-1016, 33-31-114, 37-60-301, 40-6-108, 

11 41-3-609, 41-5-603, 41-5-604, 50-15-223, AND 52-2-505, MCA; REPEALING SECTIONS 40-6-125, 

12 40-6-126, 40-6-127, 40-6-128, 40-6-129, 40-6-130, 40-6-135, 40-8-101, 40-8-102, 40-8-103, 40-8-104, 

13 40-8-105, 40-8-106, 40-8-107, 40-8-108, 40-8-109, 40-8-110, 40-8-111, 40-8-112, 40-8-11 3, 40-8-114, 

14 40-8-11 5, 40-8-116, 40-8-117, 40-8-121, 40-8-122, 40-8-123, 40-8-124, 40-8-125, 40-8-1 26, 40-8-127, 

15 40-8-128, 40-8-135, 40-8-136, 40-8-201, AllID 40-8-202, 52-2-401, 52-2-402, 52-2-403, 52-2-404, 

16 52-2-405, 52-2-406, AND 52-2-407, MCA; AND PROVIDING EFFECTIVE DATES, APPLICABILITY DATES, 

1 7 AND A TERMINATION DATE." 
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1 NEW SECTION. Section 172. Severability. If a part of [this act] is invalid, all valid parts that are 

2 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

3 applications, the part remains in effect in all valid applications that are severable from the invalid 

4 applications. 

5 

6 NEW SECTION. Section 173. Applicability. (1) [Sections 1 through 156] apply to proceedings 

7 commenced on or after October 1, 1997. 

8 (2) A petition for adoption filed prior to October 1, 1997, is governed by the law in effect at the 

9 time the petition was filed. 

1 O (3) The putative father registry requirements apply to children born on or after October 1, 1997. 

11 

12 NEW SECTION. Section 174. Code commissioner instructions. The code commissioner shall 

1 3 renumber Title 41, GR8J;1ter 4, an El Title 52, chapter 2, J;1arts 4 ans PART 5, as an integral part of [sections 

14 1 through 156] and make any changes necessary to reflect the renumbering. The entire body of material 

15 must be codified as Title 42. 

16 

17 NEW SECTION. Section 175. Termination. [Sections 27, 59, 64, 66, e8 69, and 74] terminate 

18 October 1, 1998. 

19 

20 NEW SECTION. Section 176. Notification to tribal governments. The secretary of state shall send 

21 a copy of [this act] to each tribal government located on the seven Montana reservations. 

22 

23 NEW SECTION. Section 177. Effective dates. ( 1) Except as provided in subsection (2), [this act] 

24 is effective October 1, 1997. 

25 (2) [Sections 19 through 26, 28 through 38, 60, 65, 67, e9 68, and 75] are effective October 1, 

26 1998. 

27 -END-
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HOUSE BILL NO. 163 

INTRODUCED BY J. JOHNSON, MENAHAN 

HB0163.03 

2 

3 BY REQUEST OF THE DEPARTMENT OF PUBLIC HEAL TH AND HUMAN SERVICES 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING AND CLARIFYING THE LAWS 

6 GOVERNING ADOPTION; PROVIDING PROCEDURES FOR VARIOUS TYPES OF ADOPTIONS: PROVIDING 

7 FOR A PUTATIVE FATHER REGISTRY; PROVIDING FOR THE RELINQUISHMENT AND TERMINATION 0~ 

8 PARENTAL RIGHTS; PROVIDING FOR DEGREES OF ACCESS TO RECORDS; PRESCRIBING A FEE FOR 

9 FILING A PETITION FOR ADOPTION; STATUTORILY APPROPRIATING FEES; AMENDING SECTIONS 

10 2-6-104, 2-18-606, 17-7-502, 25-1-201, 33-22-130, 33-30-1016, 33-31-114, 37-60-301, 40-6-108, 

11 41-3-609, 41-5-603, 41-5-604, 50-15-223, AND 52-2-505, MCA; REPEALING SECTIONS 40-6 125, 

12 40-6-126, 40-6-1 27, 40-6-128, 40-6-129, 40-6-130, 40-6-135, 40-8-101, 40-8-102, 40-8-103, 40-8-104, 

13 40-8-105, 40-8-106, 40-8-107, 40-8-108, 40-8-109, 40-8-110, 40-8-111, 40-8-11 2, 40-8-11 3, 40-8-114, 

14 40-8-115, 40-8-116, 40-8-117, 40-8-121, 40-8-122, 40-8-123, 40-8-124, 40-8-125, 40-8-126, 40-8 127, 

15 40-8-128, 40-8-135, 40-8-136, 40-8-201, ANG 40-8-202, 52-2-401, 52-2-402, 52-2-403, 52-2-404, 

16 52-2-405, 52-2-406, AND 52-2-407, MCA; AND PROVIDING EFFECTIVE DATES, APPLICABILITY DATES, 

17 AND A TERMINATION DATE." 

18 

19 STATEMENT OF INTENT 

20 A statement of intent is required for this bill because the bill gives the department of public health 

21 and human services authority to adopt administrative rules. The rules must provide procedures for the 

22 putative father registry, including methods of notification, filing, and accessing information. The 

23 department shall adopt rules for licensing child-placing agencies. To the extent feasible, the rules should 

24 incorporate existing procedures. The needs of the child in the adoption proceeding must be the primary 

25 focus of the rules. 

26 

27 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

28 

29 NEW SECTION. Section 1. Short title. [Sections 1 through 156] may be cited as the "Montana 

30 Adoption Act". 
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1 NEW SECTION. Section 2. Adoption policy. ( 1 I It is the policy of the state of Montana to ensure 

2 that the best interests of the child are met by adoption proceedings. 

3 (2) The primary purpose of adoption is to help a child become a permanent member of a nurturing 

4 family that can give the child the care, protection, and opportunities essential for healthy personal growth 

5 and development. 

6 (3) The well-being of the adopted child is the main objective in the placement of a child for 

7 adoption. The needs of the child must be the primary focus of adoption proceedings, with full recognition 

B of the interdependent needs and interests of birth parents and adoptive parents. 

9 (4) It is the policy of the state of Montana to support relationships between adoptees and their birth 

10 families when desired by the affected parties. 

11 

12 NEW SECTION. Section 3. Definitions. As used in [sections 1 through 1561. unless the context 

13 requires otherwise, the following definitions apply: 

14 ( 1) "Adoptee" means an adopted person or a person who is the subject of adoption proceedings 

1 5 that are intended to result in the adoptee becoming the legal child of another person. 

16 (2) "Adoption" means the act of creating the legal relationship between parent and child when it 

1 7 does not exist genetically. 

18 (3) "Adoptive parent" means an adult who has become the mother or father of a child through the 

1 9 legal process of adoption. 

20 (4) "Agency" means a public or nonprofit entity that is licensed by any jurisdiction of the United 

21 States and that is expressly empowered to place children preliminary to a possible adoption. 

22 (5) "Birth parent" means the woman who gave birth to the child or the father of genetic origin of 

2 3 the child. 

24 16) "Child" means any person under 18 years of age. 

25 (7) "Confidential intermediary" means a person certified by the department and under contract with 

26 or employed by a nonprofit entity with expertise in adoption. 

27 (8) "Court" means a court of record in a competent jurisdiction and in Montana means a district 

28 court or a tribal court. 

29 (9) "Department" means the department of public health and human services, provided for in 

30 2-15-2201. 
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(10) "Direct parental placement adoption" means an adoption in which the parent of the chilc: 

places the child with a prospective adoptive parent personally known and selected by the paren'. 

independent of an agency. 

(11) "Extended family member" means a person who is or was the adoptee's parent, grandparE,n 

aunt or uncle, brother or sister, or child. 

( 12) "Identifying information" means information that directly reveals or indirectly indicates th'" 

identity of a person and includes the person's name or address. 

(13) "Nonidentifying information" means information that does not directly reveal or ind1rectl\ 

indicate the identity of a person, including: 

(a) medical information and information related to general physical characteristics; 

(bl family information, including marital status and the existence of siblings; 

(c) religious affiliation; 

(di educational background information that does not reveal specific programs or institutions 

attended; 

(e) general occupation; 

If) hobbies; and 

lg) photographs provided by any of the parties involved that were specifically intended to be 

provided to another party. 

( 141 "Parent" means the birth or adoptive mother or the birth, adoptive, or legal father whose 

parental rights have not been terminated. 

(151 "Placing parent" means a parent who is voluntarily making a child available for adoption. 

(161 "Preplacement evaluation" means the home study process conducted by the department or 

a licensed child-placing agency that: 

(al assists a prospective adoptive parent or family to assess its own readiness to adopt; and 

(bl assesses whether the prospective adoptive parent or family and home meet applicable standards. 

(171 "Records" means all documents, exhibits, and data pertaining to an adoption. 

( 181 "Relinquishment" means the informed and voluntary release in writing of all parental rights 

with respect to a child by a parent to an agency or individual. 

NEW SECTION. Section 4. Venue. I 1) Proceedings for adoption must be brought in the district 
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1 court of the county where the petitioners reside. 

2 12) Petitions for appointment of a confidential intermediary may be filed: 

3 la) in the county where the decree of adoption was issued; 

4 lb) in the county of residence of the petitioner; or 

5 le) if the petitioner resides out of state, in any county. 

6 

7 NEW SECTION. Section 5. Who may be adopted. (1) A child is legally free for adoption if: 

8 la) the child does not have a living parent; 

9 lb) the parental rights of the living parents of the child have been terminated according to the laws 

1 0 of this state or of another jurisdiction; or 

11 le) the living parents, guardian authorized by the court, or department or agency with custody of 

12 the child consent to the adoption. 

13 12) An adult may be adopted as provided in [sections 121 through 125). 

14 13) A stepchild may be adopted as provided in [sections 112 through 120]. 

15 

16 NEW SECTION. Section 6. Who may adopt. The following individuals who otherwise meet the 

17 requirements of [sections 1 through 156] are eligible to adopt a child: 

18 11) a husband and wife jointly or either the husband or wife if the other spouse is a parent of the 

19 child; 

20 12) an unmarried individual who is at least 18 years of age; or 

21 (3) a married individual at least 18 years of age who is legally separated from the other spouse or 

22 whose spouse has judicially been declared incompetent. 

23 

24 NEW SECTION. Section 7. Adoption prohibited if child not legally free. (1) An adoption decree 

25 may not be entered if the child who is the subject of an adoption proceeding is not legally free for adoption. 

26 (2) A child may be placed for adoption only by: 

27 (a) the department or another agency to which the child has been relinquished for purposes of 

28 adoption; 

29 (b) the department or another agency expressly authorized to place the child for adoption by a 

30 court order terminating the relationship between the child and the child's parent or guardian; 
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2 

3 

(cl the child's parents; or 

(d) a guardian expressly authorized by the court to place the child for adoption. 

HB0163.02 

4 NEW SECTION. Section 8. Rights and responsibilities of parties in adoption proceedings. ( 1) The 

5 legislature finds that the rights and interests of all parties affected by an adoption proceeding must be 

6 considered and balanced in determining the necessary constitutional protection and appropriate processes. 

7 (2) The legislature finds that: 

8 (al every child deserves to be raised by a family in which support and care are promptly provided 

9 by one or more parents in a nurturing environment on a regular and ongoing basis; 

10 (bl the state has a compelling interest in providing stable and permanent homes for adoptive 

11 children in a prompt manner, in preventing the disruption of adoptive placements, and in holding parents 

12 accountable for meeting the needs of children; 

13 (c) an unmarried mother, faced with the responsibility of making crucial decisions about the future 

14 of a newborn child, is entitled to privacy, has the right to make timely and appropriate decisions regarding 

15 the mother's future and the future of the chiid, and is entitled to assurance regarding the permanence of 

16 an adoptive placement; 

17 (d) adoptive children have a right to permanence and stability in adoptive placements; 

18 (el adoptive parents have a constitutionally protected liberty and privacy interest in retaining 

19 custody of an adopted child; and 

20 (f) a birth father who is not married to the child's mother has the primary responsibility to protect 

21 the father's rights. The father's inchoate interest in the child requires constitutional protection only when 

22 the father has demonstrated a timely and full commitment to the responsibilities of parenthood, both during 

23 pregnancy and upon the child's birth. The state has a compelling interest in requiring a birth father to 

24 demonstrate that commitment by: 

25 (ii timely and consistently providing financial support; 

26 (ii) complying with the requirements of the putative father registry; and 

27 (iii) demonstrating the establishment of a substantial relationship with the child as described in 

28 [section 73]. 

29 (31 If a birth father who is not married to the child's mother fails to grasp the opportunities that 

30 are available to the father to establish a relationship with the child, the father's parental rights will be lost 
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entirely by the failure to timely exercise it or by the failure to stristl•, comply with the available legal steps 

2 to substantiate the parental interest. 

3 

4 NEW SECTION. Section 9. Need for finality·· balancing of interests. Finality is necessary in order 

5 to facilitate the state's compelling interest. The legislature finds that the INTERESTS OF THE CHILD 

6 OUTWEIGH THE interests of the state, the mother, the shild, and the adoptive parents outweigh the interost 

7 Gt, AND a birth father who is not married to the child's mother and ,,..,he dses net timely grasp tho 

8 eppertunities available te establish and demenstrate a relationship with tho father's ohild in aooordanoe with 

9 tho roquirements ef tho putati,.e father registry. 

10 

11 

12 

13 

14 

15 

16 

NEW SECTION. Section 10. Presumed knowledge that child may be adopted without notice. A 

birth father who is not married to the mother of the child is presumed to know that the child may be 

adopted without the father's consent and withsut notiso to THAT the father unless the father stric#y 

oomplies IS REQUIRED TO COMPLY with the provisions of [sections 1 through 1561 and manifests 

MANIFEST a prompt and full commitment to the father's parental responsibilities. 

17 NEW SECTION. Section 11. Unmarried birth mother's right of privacy. An unmarried birth mother 

18 has a right of privacy with regard to the mother's pregnancy and adoption plan and therefore has ne legal 

19 obligation to disclose the identity of tho birth father of tho ohild prior to er during an adoptien proceeding. 

20 The mether Elees net ha11e an abligatian ta .. aluntoer infarmatian ts the oaurt with respeot te a pstontial 

21 eirth father Y.'ha is net married ta the mother. BIRTH MOTHERS ARE ENCOURAGED TO PROVIDE ALL 

22 KNOWN INFORMATION ABOUT THE BIRTH FATHER OF ANY CHILD FOR WHOM AN ADOPTION IS 

23 PLANNED. 

24 

25 NEW SECTION. Section 12. Recognition of adoption in another jurisdiction. ( 1) A decree or order 

26 of adoption has the same effect as a decree or order of adoption issued by a court of this state if the decree 

27 or order is: 

28 (al issued by a court of any other state that is entitled to full faith and credit in this state; or 

29 (bl entered by a court or administrative entity in another country acting pursuant to: 

30 (il that country's law; or 

\
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(ii) to any convention or treaty on intercountry adoption that the United States has ratified. 

2 (2) The rights and obligations of the parties as to matters within the jurisdiction of this state must 

3 be determined as though the decree or order were issued by a court of this state. 

4 

5 NEW SECTION. Section 13. Proceedings subject to Indian Child Welfare Act. A proceeding under 

6 [sections 1 through 1561 that pertains to an Indian child, as defined in the Indian Child Welfare Act of 

7 1978, 25 U.S.C. 1901, et seq., is subject to that act. 

8 

9 NEW SECTION. Section 14. Interstate placement. The Interstate Compact on the Placement of 

10 Children, Title 41, chapter 4, governs: 

11 11) an adoption in this state of a child brought into this state from another state by a prospective 

12 adoptive parent; 

13 (2) a person residing in or an agency doing business from another state who places the child tor 

14 adoption in this state; and 

15 13) the placement of a Montana child in another state. 

16 

17 NEW SECTION. Section 15. International placement. An adoption in this state of a child brought 

18 into this state from another country by a prospective adoptive parent or by a person who places the child 

19 for adoption in this state is governed by [sections 1 through 1561 and is subject to any convention or treaty 

20 governing adoption that the United States has ratified and to any relevant federal law. 

21 

22 NEW SECTION. Section 16. Fees for services -- special revenue account -- statutory appropriation. 

23 ( 1) The department shall establish fees that it may charge and that are reasonably related to the cost 

24 incurred by the department in completing or contracting for adoption services. 

25 (2) The department may contract with licensed social workers or licensed child-placing agencies 

26 for the purposes of completing the preplacement or postplacement evaluation or for providing 

27 postplacement supervision. 

28 (3) An agency contracting to perform the services may set and charge a reasonable fee 

29 commensurate with the services provided. 

30 14) There is an adoption services account in the state special revenue fund. The fees collected by 
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2 

3 

4 

the department under [sections 1 through 156] AND FROM THE DISTRICT COURT FILING FEE PURSUANT 

TO 25-1-201 ( 1 )(0) must be deposited into this account and may be used by the department for adoption 

services. The money in the account is statutorily appropriated, as provided in 17-7-502, to the department. 

5 NEW SECTION. Section 17. Rulemaking authority. The department may adopt rules to implement 

6 the administration and purposes of [sections 1 through 156]. 

7 

8 NEW SECTION. Section 18. Definitions. As used in [sections 18 through 38], unless the context 

9 requires otherwise, the following definitions apply: 

10 ( 1) "Child" includes an unborn child. 

11 (2) (a) "Putative father" means an individual who may be a child's birth father but who: 

12 (i) is not married to the child's mother on or before the date that the child is born; or 

13 Iii) has not established paternity of the child iA a so1,1rt 13rosooEJing prior to the filing of a petition for 

14 termination of parental rights to the child for purposes of adoption. 

15 (b) The term includes an individual who is: 

16 (i) less than 18 years of age; and 

17 (ii) not married to the child's mother even though the individual is a presumed father within the 

18 meaning of 40-6-105. 

19 (3) "Registry" means the putative father registry established under [section 19]. 

20 

21 NEW SECTION. Section 19. Putative father registry. The putative father registry is established 

22 within the vital statistics bureau of the department. The department shall adopt rules to administer the 

23 registry. 

24 

25 NEW SECTION. Section 20. Purpose of registry. ( 1) The purpose of the putative father registry 

26 is to provide notice of aso13tion rroseesings TERMINATION OF PARENTAL RIGHTS to a putative father who 

27 asserts a parental interest in a child so that the putative father may appear in aA aso13tion 8. proceeding and 

28 have an opportunity to establish that the putative father's inchoate rights in the child have vested because 

29 a substantial relationship with the child has been established as provided in [section 73]. 

30 (2) A IN ADDITION TO ANY OTHER NOTICE TO WHICH THE PUTATIVE FATHER IS ENTITLED, 
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6 putative father of a child who complies with the requirements of the putative father registry is entitled 

2 to notice of any adoptioA proceedings involving TERMINATION OF PARENTAL RIGHTS TO the child. 

3 

4 NEW SECTION. Section 21. Presumed knowledge of pregnancy -- duty to register to be afforded 

5 notice -- putative and presumed fathers. ( 11 A person who engages in sexual relations with a member of 

6 the opposite sex is presumed to know that a pregnancy could result. 

7 (21 A IN ADDITION TO ANY OTHER NOTICE TO WHICH THE PUTATIVE FATHER IS ENTITLED. 

8 6 putative father is R.H entitled to notice of termination of parental rights proceedings for the purposes ot 

9 adoption lli\le&s l.E the putative father has striotl•{ complied with the requirements of the putative father 

10 registry. 

11 (31 An individual who is not married to the mother but who is presumed to be a father under 

12 40-6-105 is Rot relieved from the obligatioA of registeriA§ AND REGISTERS in accordance with [sections 

13 18 through 38] iA order IS ENTITLED to receive notice of a termination of parental rights proceeding f.ef.-a 

14 child for whom the iAdivide1al may be the prese1med father. 

15 

16 NEW SECTION. Section 22. Registration. (1) A IN ADDITION TO ANY OTHER NOTICE TO 

17 WHICH THE PUTATIVE FATHER IS ENTITLED. A putative father is entitled to notice of any adoption 

18 proceedings TO TERMINATE PARENTAL RIGHTS involving a child whom the putative father might have 

19 fathered if the putative father timely files the following information with the department: 

20 (a) the putative father's: 

21 (i) full name; 

22 (ii) address at which the putative father may be served by certified mail, return receipt requested, 

23 with notice of a proceeding to terminate parental rights; 

24 (iii) social security number; 

25 (iv) date of birth; and 

26 (v) tribal affiliation if applicable; 

27 (bl the mother's: 

28 (i) name, including all other names known to the putative father that the mother uses; and 

29 (ii) address, social security number, and date of birth, if known; 

30 (cl the child's: 
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1 Ii) name and place of birth, if known; or 

2 (ii) the approximate date and location of A POSSIBLE conception and the approximate expected 

3 date of delivery. 

4 (2) If a putative father does not have an address where the putative father can receive notice of 

5 a termination of parental rights proceeding, the putative father may designate another person as an agent 

6 for the purpose of receiving notice. The putative father shall provide the department with the agent's name 

7 and the address at which the agent may be served. Service of notice by certified mail, return receipt 

8 requested, constitutes service of notice upon the putative father. 

9 (3) A putative father shall register under this section on a registration form prescribed by tho 

1 O department or with a legibly typed or handwritten statement that provides the required information and that 

11 is submitted to the department pursuant to [section 24]. The registration must be signed by the putative 

1 2 father and notarized. 

13 (4) A putative father who registers under this section is responsible for providing written updates 

14 regarding any change of the putative father's name or address. 

15 

16 NEW SECTION. Section 23. When putative father to register -- actual knowledge of pregnancy 

17 not required. (1) In order to be entitled, BECAUSE OF REGISTRATION. to receive notice of a termination 

18 of parental rights proceeding, a putative father's registration form complying with the requirements of 

1 9 [section 22] must be received by the department not later than slese ef lat:1siRB66 BR the elate ef the ohilel' s 

20 ~ 5 DAYS PRIOR TO A HEARING TO TERMINATE PARENTAL RIGHTS. 

21 (2) A putative father may file all information required by [section 22] before a child's birth even 

22 though the putative father has no actual knowledge that a pregnancy has occurred or that a pregnancy has 

23 continued through gestation. 

24 

25 NEW SECTION. Section 24. How registration submitted. A putative father shall submit a 

26 registration form: 

27 ( 1) in person; or 

28 (2) by facsimile transmission, mail, private courier, or express delivery service. 

29 

30 NEW SECTION. Section 25. Burden of putative father to preserve rights upon receipt of notice. 
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When a putative father receives notice that a child in whom the putative father claims a parental interest 

2 is the subject of a termination of parental rights proceeding, the putative father must appear at the hearing 

3 held on the petition to terminate parental rights and demonstrate, at a minimum, that the criteria set out 

4 in [section 73] for determining whether the putative father has made reasonable efforts to establish a 

5 substantial relationship with the child who is the subject of the proceedings have been met. 

6 

7 NEW SECTION. Section 26. Presumption created ·· admissibility in other proceedings. A person 

8 filing a registration form is presumed to be the father of the child for purposes of adoption unless the 

9 mother denies that the registrant is the father. The registration or any revocation that is filed is admissible 

1 0 in a paternity proceeding 1cJndor 4 0 6 107 and creates a rebuttable presumption as to the paternity of the 

11 child fGf-p1cJrposos of 40 6 107. The registration creates a rebuttable presumption as to paternity of the 

12 child for purposes of an abuse or neglect proceeding under Title 41, chapter 3, or a child support 

13 enforcement action under Title 40, chapter 5. 

14 

15 NEW SECTION. Section 27. Duties of department. (1) The department shall: 

16 (a) prescribe a registration form for the information that a putative father submits under [section 

17 22); and 

18 (b) make the registration forms available through: 

1 9 (i) the department; 

20 (ii) each clerk of a district court; 

21 (iii) each local health department; and 

22 (iv) each county clerk and recorder. 

23 12) A notice provided by the department that informs the public about the purpose and operation 

24 of the registry must be posted in a conspicuous place by each: 

25 la) clerk of a district court; 

26 (b) driver's examination station of the motor vehicle division of the department of justice; 

27 (c) local health department; and 

28 (d) county clerk and recorder. 

29 ( 3) The title and registration bureau of the motor vehicle division of the department of justice and 

30 the county treasurer of each county shall deliver a copy of the notice described in subsection (4) with the 
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registration tags for every vehicle registered in Montana between July 1, 1997, and October 1, 1998. The 

2 department shall provide the copies of the notices to the title and registration bureau and the county 

3 treasurers. 

4 14) The notice under subsection 12) must include information regarding: 

5 (a} where to obtain a registration form; 

6 lb) where to register; 

7 (c} the circumstances under which a putative father is required to register; 

8 (d) the period under [section 23] during which a putative father is required to register in order to 

9 entitle the putative father to receive notice of a proceeding to terminate parental rights; 

1 O (e) the information that must be provided for the registry and what other actions the putative father 

11 is required to take to preserve a right to notice; 

12 (fl the consequences of not submitting a timely registration; and 

13 (g) the penalties for filing a false claim with the putative father registry. 

14 

15 NEW SECTION. Section 28. Duties of department. 11) The department shall: 

16 (a) prescribe a registration form for the information that a putative father submits under [section 

17 22]; and 

18 (b) make the registration forms available through: 

19 (i) the department; 

20 (ii) each clerk of a district court; and 

21 (iii} each local health department. 

22 (2) A notice provided by the department that informs the public about the purpose and operation 

23 of the registry must be posted in a conspicuous place by each: 

24 (a) clerk of a district court; 

25 (bl driver's examination station of the motor vehicle division of the department of justice; 

26 (c) local health department; and 

27 (d) county clerk and recorder. 

28 (3) The notice under subsection (2) must include information regarding: 

29 (a} where to obtain a registration form; 

30 (bl where to register; 
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(cl the circumstances under which a putative father is required to register; 

2 Id) the period under [section 23] during which a putative father is required to register in order to 

3 entitle the putative father to receive notice of an adoption; 

4 le) the information that must be provided for the registry and what other actions the putative father 

5 is required to take to preserve a right to notice; 

6 (fl the consequences of not submittin(l a timely registration; and 

7 (g) the penalties for filing a false claim with the putative father registry. 

8 

9 NEW SECTION. Section 29. Information maintained in registry. The department shall maintain the 

1 O following information in the registry: 

11 (1) the registration information provided by the putative father under [section 22]; 

12 (2) the date that the department receives a putative father's registration; 

13 (3) the name and affiliation of any person who requests that the department search the registry 

14 to determine whether a putative father is registered in relation to a mother whose child is or may be the 

15 subject of a termination proceeding and the date the request is submitted; and 

16 (4) any other information that the department determines is necessary to access the information 

17 in the registry. 

18 

19 NEW SECTION. Section 30. Storage of data. The department shall store the registry's data in a 

20 manner so that the data is accessible through: 

21 ( 1) the putative father's name; 

22 (21 the mother's name, INCLUDING HER MAIDEN NAME, IF KNOWN; 

23 (3) the date of birth of the putative father, the mother, and the child, if known; 

24 (4) the child's name, if known; and 

25 (5) the social security number for the putative father, the mother, and the child, if known. 

26 

27 NEW SECTION. Section 31. Registry search -- request -- affidavit. ( 1) The following persons may 

28 at any time request that the department search the registry to determine whether a putative father is 

29 registered in relation to a child who is or may be the subject of a proceeding to terminate parental rights: 

30 (al a representative of the department; 
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1 (b) a representative of an agency when the agency is or may be arranging an adoption; 

2 (c) a prospective adoptive parent or an attorney representing a prospective adoptive parent in a 

3 direct parental placement adoption who has the notarized consent of the birth mother; or 

4 (d) any woman who is the subject of a registration. 

5 (2) When a petition to terminate parental rights for purposes of an adoption is filed, the petitioner 

6 shall: 

7 (a) request that the department search the registry at least 1 day after the expiration of the period 

8 specified under [section 23]; and 

9 (b) file an affidavit prepared by the department in response to a request under subsection I2)(a) 

1 O with the court presiding over the termination of parental rights proceeding under [section 63]. The affidavit 

11 must meet the requirements of subsections (41 and (5). 

1 2 (3) A request for information about a registration from the department must be in writing. 

13 (4) Not later than 5 days after receiving a request under subsection (2)(a), the department shall 

14 submit an affidavit to the requestor verifying whether a putative father has registered within the period 

15 allowed under [section 231 in relation to a mother whose child or expected child is the subject of the 

16 termination proceeding. 

17 (5) Whenever the department finds that one or more putative fathers are registered, the department 

18 shall: 

19 (a) submit a copy of each registration form with the department's affidavit; and 

20 (bl include in the affidavit the date that the department representative, agency, or attorney 

21 submitted the request for the search. 

22 (6) A court may not issue an order terminating parental rights unless the department's affidavit 

23 under subsection 15) is filed with the court. 

24 

25 NEW SECTION. Section 32. Duties of department upon receipt of request. 11) Whenever the 

26 department receives a request, the department shall: 

27 (a) search its records of putative father registrations and search its records for any 

28 acknowledgement of paternity filed pursuant to 40-6-105; and 

29 (b) notify the requester as to whether a paternity action has been filed and a paternity order issued 

30 to the department pursuant to 40 6 116 requiring the issuance of a new birth certificate concerning a child 
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who is or may be the subject of an adoption that the attorney or agency is arranging. 

2 

3 

4 

(2) The department may charge a reasonable fee for responding to a request under this section. 

NEW SECTION. Section 33. Failure te register irreuesable implies 68R&BRt fFauEI OF AGENCY 

5 TO POST NOTICE. (1) t\ r,utative father "'he fails te re!Ji&ter "'ithin the peried sr,esified under [seotion 

6 2J] waives notioe of a termination prooeedin!J. 

7 rn The putative father's wai,1er under subsection 11) sonstitutes an irrevosable implied sonsent 

8 to the shild's adoption. 

9 ~ Failure of an agency to post a proper notice under [section 27] does not relieve a putative father 

1 O of the obligation to register with the department in accordance with the putative father registry in order to 

11 entitle the putative father, BECAUSE OF REGISTRATION, to notice of proceedings involving a child who 

1 2 may have been fathered by the putative father. 

13 

14 

15 

16 

17 

NEW SECTION. Section 34. Revocation of registration. A UNLESS A SUPPORT ORDER HAS BEEN 

ISSUED, A putative father may revoke a registration at any time by submitting to the department a signed, 

notarized statement revoking the registration. 

18 NEW SECTION. Section 35. Certified copy of registration form to be furnished upon request. The 

19 department shall furnish a certified copy of the putative father's registration form upon written request by: 

20 ( 1) a putative father whose name appears on the registration form being requested; 

21 (2) a mother whose name appears on the registration form being requested; 

22 (3) upon reaching majority, a person who was the subject of a registration; 

23 (4) a prospective adoptive parent or an attorney representing a prospective adoptive parent in a 

24 direct parental placement adoption who has the notarized consent of the birth mother; 

25 (5) a licensed child-placing agency; 

26 (6) a court that presides over a pending adoption; 

27 (7) the child support enforcement division of the department; or 

28 (8) a representative of the department involved in an adoption or a neglect and dependency 

29 proceeding under Title 41, chapter 3. 

30 
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NEW SECTION. Section 36. Information confidential. Except as otherwise provided in [sections 

2 18 through 381, information contained within the registry is confidential. 

3 

4 NEW SECTION. Section 37. Registration of false information -- criminal and civil penalties. A 

5 person who purposely or knowingly registers false information or requests confidential information in 

6 violation of a putative father registry commits a misdemeanor and may be civilly liable for damages. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

NEW SECTION. Section 38. Responsibility of each party to protect interests -- putative fathers -­

fraud no defense. (1) The legislature finds no practical way to remove all risk of fraud or misrepresentation 

in adoption proceedings and has provided a n:ietf:led fer abselute protection of a putative father's rights by 

sen:ipliaAse witf:1 tf:le previsieAs ef tf:le putative father registry. In balancing the rights and interests of the 

state and of all parties affected by fraud, specifically the child, the adoptive parents, and the putative 

father, the legislature determines that the putative father is in the best position to prevent or ameliorate the 

effects of fraud and that, therefore, the burden of establishing fraud AGAINST THE PUTATIVE FATHER by 

clear and convincing evidence must be born by the putative father. 

(2) Each parent of a child conceived or born outside of marriage to the other parent is responsible 

for that parent's own actions and assertion of their parental rights notwithstanding any action, statement, 

or omission of the other parent or third parties. 

(3) A person injured by fraudulent representations or actions in connection with an adoption is 

entitled to pursue civil or criminal penalties. A fraudulent representation is not a defense for failure to 

stristly comply with the requirements of the putative father registry and is not a basis for dismissal of a 

petition for adoption, vacation of an adoption decree, or an automatic grant of custody to the injured party. 

(4) A putative father who resides in another state may contest an adoption prior to issuance of a 

decree of adoption and may assert the putative father's interest in the child. If the adoption is contested, 

the court shall hold an evidentiary hearing to determine if: 

(a) the putative father resides and has resided in another state where the unmarried mother lived 

or resided either at the time of conception or through a portion of the pregnancy; 

(bl the mother left that state, concealing the location from the putative father regarding where the 

mother could be contacted or located; 

(c) the father has, through every reasonable means, attempted to locate the mother but has been 
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1 unable to do so; and 

2 Id) the putative father has complied with the rnest strin!Jent ans sern13leto requirements of the state 

3 where the mother previously resided or was located in order to protect and preserve the putative father's 

4 parental interest and rights concerning the child in cases of adoption. 

5 

6 NEW SECTION. Section 39. Consent required. An adoption of a child may be decreed when 

7 written consents to adoption have been executed by: 

8 i 1) the birth mother; 

9 12) the husband of the birth mother if the husband is the presumed father of the child under 

10 40-6-105; 

11 (3) any other person whose parental rights have been established by a court; 

12 (4) the department or an agency that has custody of the child and the authority to place the child 

13 for adoption; 

14 (5) the legal guardian of the child if both parents are dead or their rights have been judicially 

15 terminated and the guardian has authority by order of the court appointing the guardian to consent to the 

1 6 adoption; 

17 16) the child, either in writing or in court, if the child is 12 years of age or older unless the child 

1 B does not have the mental capacity to consent. 

19 

20 NEW SECTION. Section 40. Persons whose consent not required. Consent to adoption of a child 

21 is not required from: 

22 ( 1) an individual whose parental relationship to the child has been judicially terminated for unfitness 

23 or has been determined not to exist or who has waived parental rights; 

24 (2) a parent who has been judicially declared incompetent; 

25 (3) an individual who has not been married to the mother of the child and who, after the 

26 conception of the child, executes a notarized statement denying paternity or a notarized statement 

27 acknowledging paternity and denying any interest in the child; or 

28 (4) the personal representative of a deceased parent's estate. 

29 

30 NEW SECTION. Section 41. Form of consent. The consents required by [section 39] must be 

i Legislative 
\Services 
\!!Jvision 

- 1 7 - HB 163 



55th Legislature HB0163.03 

1 acknowledged before an officer authorized to take acknowledgments or witnessed by a representative of 

2 the department, an agency, or the court. 

3 

4 NEW SECTION. Section 42. Child available for adoption --voluntary acts of parents. A parent may 

5 voluntarily make a child available for adoption by: 

6 11) executing a voluntary relinquishment and consent to adoption; 

7 12) executing a denial of paternity; or 

8 131 submitting a notarized acknowledgment of paternity and a denial of any interest in custody ot 

9 the child. 

10 

11 NEW SECTION. Section 43. Voluntary relinquishment·· validity. 11) A voluntary relinquishment 

1 2 is not valid unless the parent specifically relinquishes custody of the child to the department, a licensed 

13 child-placing agency, or a specifically identified prospective adoptive parent and: 

14 la) the department or agency to whom the child is being relinquished has agreed in writing to 

15 accept custody of the child until the child is adopted; or 

16 (b) the identified prospective adoptive parent has agreed in writing to accept temporary custody 

17 and to provide support and care to the child until that person's adoption petition is granted or denied. 

18 12) A voluntary relinquishment of a parent's rights solely to the child's other parent does not relieve 

19 the parent executing the relinquishment of any duty owed to the child OR FOR THE CHILD'S SUPPORT. 

20 

21 NEW SECTION. Section 44. Arrearages of child support•· responsibility to child. (1) A voluntary 

22 relinquishment of a parent's rights and responsibilities toward a child ea DOES not cancel any responsibility 

23 to pay arrear ages of child support unless the party to whom the arrearages are owed agrees in writing to 

24 waive the payment of the arrearages. 

25 12) A parent who executes a voluntary relinquishment of rights and responsibilities toward a child 

26 remains financially responsible for the child until a court actually terminates parental rights to the child. 

27 

28 NEW SECTION. Section 45. Who may relinquish•· to whom. (1) A parent or guardian whose 

29 consent to the adoption of a child is required may relinquish to the department or an agency all rights with 

30 respect to the child, including legal and physical custody and the right to consent to the child's adoption. 
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(2) A parent or guardian whose consent to the adoption of a child is required and who has filed 

2 a notice of parental placement under [section 95] for a direct parental placement adoption may: 

3 (a) relinquish to the prospective adoptive parent all rights with respect to the child, including legal 

4 and physical custody; and 

5 (b) consent to the child's adoption by the prospective adoptive parents. 

6 

7 NEW SECTION. Section 46. Relinquishment by minor parent -- separate legal counsel in direct 

8 parental placement adoption. ( 1) A parent who is a minor has the right to relinquish all rights to that minor 

9 parent's child and to consent to the child's adoption. The relinquishment is not subject to revocation by 

10 reason of minority. 

11 12) In a direct parental placement adoption, a relinquishment and consent to adopt executed by a 

12 parent who is a minor is not valid unless the minor parent has been advised by an attorney who does nor 

13 represent the prospective adoptive parent. Legal fees charged by the minor parent's attorney are an 

14 allowable expense that may be paid by prospective adoptive parents under [section 14 7], subject to the 

15 limitations in [section 148]. 

16 

17 NEW SECTION. Section 47. Time and prerequisites for execution of relinquishment and consent 

18 to adoption -- copy of preplacement evaluation -- notarization. ( 1) A parent whose consent to the adoption 

19 of a child is required may execute a relinquishment and consent to adoption only after the following criteria 

20 have been met: 

21 (a) the child has been born; 

22 (b) not less than 72 hours have elapsed since the birth of the child if the f)erson relinq1Jishing 

23 13arental rights is the shilEl's birth A'lother; 

24 (cl the parent has received counseling in accordance with [section 48]; and 

25 (d) in a direct parental placement adoption: 

26 (ii the parent has been informed that fees for any required counseling and legal fees are allowable 

27 expenses that may be paid by a prospective adoptive parent under [section 14 71, subject to the limitations 

28 set in [section 148]; 

29 (ii) if the parent is a minor, the parent has been represented by separate legal counsel; and 

30 (iii) prior to the execution of the relinquishment, the parent has been provided a copy of the 
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2 

preplacement evaluation prepared pursuant to (section 86] pertaining to the prospective adoptive parent. 

(2) A guardian may execute a relinquishment and consent to adopt at any time after being 

3 authorized by a court. 

4 (3) The department or a licensed child-placing agency may execute a consent for the adoption at 

5 any time before or during the hearing on the petition for adoption. 

6 (41 A child whose consent is required may execute a consent at any time before or during the 

7 hearing on the petition to adopt. 

8 (5) Except as provided in this section, a relinquishment and consent to adopt must be a separate 

9 instrument executed before a notary public. 

1 O (6) If the person from whom a relinquishment and consent to adopt is required is a member of the 

11 armed services or is in prison, the relinquishment may be executed and acknowledged before any person 

1 2 authorized by law to administer oaths. 

13 

14 NEW SECTION. Section 48. Counseling requirements. I 1 I Counseling of the birth mother is 

15 required in department, agency, and direct parental placement adoptions. If any other parent is involved 

16 in an adoptive placement, counseling of that parent is encouraged. 

17 (2) Counseling must be performed by a person employed by the department or by a staff person 

18 of a licensed child-placing agency designated to provide this type of counseling. Unless the counseling 

19 requirement is waived for good cause by a court, a minimum of 3 hours of counseling must be completed 

20 prior to execution of a relinquishment of parental rights and consent to adopt. A relinquishment and 

21 consent to adopt executed prior to completion of required counseling is void. 

22 (3) During counseling, the counselor shall offer an explanation of: 

23 (a) adoption procedures and options that are available to a parent through the department or 

24 licensed child-placing agencies; 

25 lb) adoption procedures and options that are available to a parent through direct parental placement 

26 adoptions, including the right to an attorney and that legal expenses are an allowable expense that may be 

27 paid by a prospective adoptive parent as provided in [sections 147 and 148]; 

28 le) the alternative of parenting rather than relinquishing the child for adoption; 

29 (d) the resources that are available to provide assistance or support for the parent and the child 

30 if the parent chooses not to relinquish the child; 
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le) the legal and personal effect and impact of terminating parental rights and of adoption; 

2 (fl the options for contact and communication between the birth family and the adoptive family; 

3 (g) postadoptive issues, including grief and loss; 

4 lh) the reasons for and importance of providing accurate medical and social history information 

5 under [section 81 ]; 

6 (i) the operation of the confidential int~rmediary program; and 

7 (j) the fact that the adoptee may be provided with a copy of the original birth certificate upon 

8 request after reaching 18 years of age, unless the birth parent has specifically requested in writing that the 

9 vital statistics bureau withhold release of the original birth certificate. 

10 (4) The counselor shall prepare a written report containing a description of the topics covered and 

11 the number of hours of counseling. The report must specifically include the counselor's opinion of whether 

12 or not the parent understood all of the issues and was capable of informed consent. The report may MUST, 

13 ON REQUEST, be released to the person counseled, to the department, to an agency, or with the consent 

14 of the person counseled, to an attorney for the prospective adoptive parents. 

15 

16 NEW SECTION. Section 49. Revocation of relinquishment and consent. (1) The parent who 

1 7 executed the relinquishment and consent to adopt and the department, agency, or prospective adoptive 

18 parent named or described in the relinquishment and consent to adopt may mutually agree to its revocation 

1 9 prior to the issuance of an order terminating parental rights. 

20 (2) A relinquishment may not be revoked if an order has been issued terminating parental rights. 

21 

22 NEW SECTION. Section 50. Conditional relinquishment and consent. ( 1) A relinquishment and 

23 consent to adopt may provide that it not take effect only if: 

24 (a) the other parent does not execute a relinquishment and consent to adopt within a specified 

25 period; or 

26 (b) a court decides to not terminate another individual's parental relationship to the child. 

27 (2) A relinquishment and consent to adopt may not be conditioned on whether or not existing 

28 agreements for matters, including but not limited to visitation and ongoing communication with the child, 

29 are later performed. 

30 
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NEW SECTION. Section 51. Content of relinquishment and consent to adopt. I 1 I A 

2 relinquishment and consent to adopt must be in writing and must contain: 

3 (a) the date, place, and time of the execution of relinquishment and consent to adopt; 

4 (b) the name, date of birth, and current mailing address of the individual executing the 

5 relinquishment and consent to adopt; 

6 (c) the date of birth and the name of the child to be adopted; and 

7 (d) the name, address, and telephone numbers of the department or agency to which the child is 

8 being relinquished or the name, address, and telephone numbers of the prospective adoptive parent or the 

9 lawyer representing the prospective adoptive parent with whom the individual executing the relinquishment 

10 and consent has placed or intends to place the child for adoption. 

11 (2) A relinquishment and consent to adopt executed by a parent or guardian must state that the 

1 2 parent or guardian executing the document is voluntarily _and unequivocally consenting to the: 

13 (a) permanent transfer of legal and physical custody of the child to the department or agency for 

14 the purposes of adoption; or 

15 (b) transfer of permanent legal and physical custody to, and the adoption of the child by, a specific 

16 identified adoptive parent whom the parent or guardian has selected. 

17 (3) A relinquishment and consent to adopt must state: 

18 (a) that after the document is signed or confirmed in substantial compliance with this section, it 

19 is final and, except under a circumstance stated in [section 501. may not be revoked or set aside for any 

20 reason, including the failure of an adoptive parent to permit the individual executing the relinquishment and 

21 consent to adopt to visit or communicate with the child; 

22 (b) that the adoption will extinguish all parental rights and obligations that the individual executing 

23 the relinquishment and consent to adopt has with respect to the child, except for arrearages of child 

24 support unless the arrearages are waived by the person to whom they are owed, and that the 

25 relinquishment will remain valid whether or not any agreement for visitation or communication with the child 

26 is later performed; 

27 (c) that the individual executing the relinquishment and consent to adoption has: 

28 (i) received a copy of the relinquishment and consent to adoption; 

29 (ii) received a copy of a written agreement by the department, agency, or prospective adoptive 

30 parent to accept temporary custody and to provide support and care to the child until an adoption petition 
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is granted or denied; 

2 (iii) if required, received counseling services and information about adoption pursuant to [section 

3 48] explaining the meaning and consequences of an adoption; 

4 Id) in direct parental placement adoptions, that the individual has: 

5 Ii) been advised if the individual is: 

6 IA) a minor parent, by a lawyer who is not representing an adoptive parent or the agency to which 

7 the child is being relinquished; or 

8 (B) an adult, of the right to have a lawyer who is not representing an adoptive parent or the agency 

9 and whose fees are allowable expenses that can be paid by the prospective adoptive parents; 

10 (ii) been provided with a copy of the prospective adoptive parent's preplacement evaluation; 

11 le) in agency and direct parental placement adoptions, that the individual has: 

12 Ii) been advised of the obligation to provide the medical and social history information required 

13 under [section 81 l pertaining to disclosures; and 

14 (ii) not received or been promised any money or anything of value for execution of the 

1 5 relinquishment and consent to adopt, except for payments authorized by [sections 14 7 and 148]. 

16 (4) A relinquishment and consent to adopt ffit!61' MAY provide that the individual who is 

17 relinquishing waives notice of any proceeding for adoption. 

18 

19 NEW SECTION. Section 52. Consequences of relinquishment and consent to adopt. Except under 

20 a circumstance stated in [section 50] a relinquishment and consent to the adoption of a child that is 

21 executed by a parent or guardian in substantial compliance with [section 51] is final and irrevocable. The 

22 relinquishment and consent -to adopt: 

23 I 1) unless a court orders otherwise to protect the welfare of the child, entitles the department, 

24 agency, or prospective adoptive parent named or described to the legal and physical custody of the child 

25 and imposes on that department, agency, or prospective adoptive parent responsibility for the support and 

26 medical and other care of the child; 

27 (2) terminates. AS PROVIDED IN [SECTION 44). any duty of the parent who executed the 

28 document with respect to the child except for arrearages of child support; and 

29 (3) terminates any right of the parent or guardian who executed the document to: 

30 (a) object to the placement of the child for adoption by the department or agency; AND 
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4 NEW SECTION. Section 53. Grounds for court to set aside relinquishment and consent. (1 l The 

5 court shall set aside a relinquishment and consent to adopt if the individual who executed the 

6 relinquishment and consent establishes: 

7 (al by clear and convincing evidence, before a decree of adoption is issued, that the consent was 

8 obtained by fraud or duress; or 

9 (bl by a preponderance of the evidence, that a condition permitting revocation has occurred, as 

1 O expressly provided for in [section 50]. 

11 (2) A verbatim record of testimony must be made. 

12 

13 NEW SECTION. Section 54. Remedy when relinquishment and consent to adopt revoked or set 

14 aside -- expediency. (11 If a relinquishment and consent to adopt that was executed by an individual is 

15 revoked or set aside, the department, agency, or prospective adoptive parent shall immediately return the 

16 child to the individual's custody and move to dismiss a proceeding for adoption or termination of the 

17 individual's parental rights to the child unless: 

18 (al the department has legal custody pursuant to a court order; 

19 (bl there are grounds for the department to seek a court order under the provisions of Title 41, 

20 chapter 3; or 

21 (cl the individual did not have legal custody of the child at the time the relinquishment and consent 

22 to adopt was executed. 

23 (21 In the circumstances described in subsections ( 1 )la) through (1 )(c) and when there is no 

24 existing court order providing for care and custody, the court shall issue an order providing for the care and 

25 custody of the child according to the best interests of the child under any law applicable to the 

26 circumstances of the case. 

27 (31 Except as provided in subsection (1 ), if after revocation or the setting aside of a relinquishment 

28 or consent a child is not returned immediately by the department, agency, or prospective adoptive parent, 

29 the individual may petition the court for appropriate relief. The action must take precedence over other 

30 cases and matters in the court. The court shall examine the petition, hear the case, and render a decision 

:~Legisl!'tive 
Services 
!!jvision 

- 24 - HB 163 



55th Legislature HB0163.03 

as soon as possible. 

2 

3 NEW SECTION. Section 55. Notarized denial of paternity -- no entitlement to notice. ( 1) Execution 

4 of a notarized denial of paternity of a child is a voluntary act that constitutes a waiver of all parental rights 

5 to the child, EXCEPT FOR THE DUTY TO PAY SUPPORT IF PATERNITY IS ESTABLISHED OR PRESUMED. 

6 (2) A notarized denial of paternity is imwocable when executed. An individual who has executed 

7 a denial of paternity toward a child who is the subject of adoption proceedings is not entitled to notice of 

8 either the hearing to terminate parental rights or the hearing on an adoption petition. 

g 

10 NEW SECTION. Section 56. Notarized acknowledgment of paternity and denial of interest in 

11 custody -- no entitlement to notice. ( 1) Submission of a notarized acknowledgment of paternity and a 

12 denial of any interest in the custody of the child is a voluntary act that constitutes a waiver of all parental 

13 rights to the child BUT DOES NOT ABSOLVE THE PERSON OF THE DUTY TO PAY SUPPORT. 

14 (2) An individual who has executed an acknowledgment of paternity and denial of interest in the 

15 custody in a child who is the subject of adoption proceedings is not entitled to notice of either the hearing 

16 to terminate parental rights or the hearing on an adoption petition unless, subsequent to execution of the 

17 acknowledgment of paternity and denial of interest in custody, the individual ha~ stristl•f complied with all 

18 of the requirements of [section 22] and has done so within the time limits established in [section 23]. 

19 

20 NEW SECTION. Section 57. Timing of proceedings to terminate. ( 1) In order to provide notice 

21 to a putative father at the earliest possible time of an expectant mother's intent to release an expected child 

22 for adoption and in order to facilitate early placement of a child for adoption, an expectant mother may 

23 initiate proceedings to terminate paternal rights by filing a petition of intent to place a child for adoption 

24 prior to the birth of the child. 

25 (2) A petition to terminate parental rights may also be filed after a child is born. 

26 

27 NEW SECTION. Section 58. Expected child -- filing of petition indicating intent to release or 

28 consent to adoption. (1) A pregnant individual may file a petition with the court indicating the intention to 

29 place an expected child for adoption. 

30 (2) The petition must include the following information: 
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(a) the individual's intent to release the expected child for adoption; 

2 (b) the approximate date and location of conception; 

3 (c) the expected date of delivery; 

4 (d) any information concerning the identity and whereabouts of any putative or presumed father 

5 of the expected child uAless the eirth FRether relies eA the ri§ht to f)Fi.,as11; and 

6 (e) in a situation in which there is a presumed father, the grounds upon which the individual relies 

7 in contending that the nonexistence of the father and child relationship can be established in an action 

8 brought under 40-6-107. 

9 13) The petition may allege more than one putative or presumed father. 

1 O (4) The petition must be signed by the petitioner and notarized. 

11 

12 NEW SECTION. Section 59. Notice to any named father of intent to release child for adoption. 

13 (1) Upon the filing of the petition under [section 58], the court shall issue a notice of intent to release a 

14 child for adoption. 

15 (2) The notice must be served by the petitioner, in the manner provided by the Montana Rules of 

16 Civil Procedure, upon each putative or presumed father at least 20 days prior to the expected date of birth 

17 of the child. Proof of service must be filed with the court. 

18 (3) A notice of intent to release directed to a putative father must indicate the approximate date 

19 and location of conception of the child and the expected date of birth and must inform the putative father 

20 that: 

21 (a) in order to protect the putative father's rights to the child, the putative father is required to file 

22 notice of intent to claim paternity before the expected date of birth; 

23 lb) the putative father is required to appear at the hearing at the time and date set by the court; 

24 (c) the failure to file notice of intent to claim paternity before the expected date of birth: 

25 (i) constitutes a waiver of the right to receive the notice provided for in [section ~ 66]; 

26 (ii) constitutes an irrevocable denial of the putative father's interest in the custody of the child; and 

27 (iii) will result in the court's termination of the putative father's rights to the child. 

28 (4) In addition to the information contained in subsection (3), a notice of intent to release directed 

29 to an individual presumed to be the father under 40-6-105 must also indicate the intention of the mother 

30 to ask for a declaration establishing the nonexistence of the father and child relationship and the grounds 
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for seeking the declaration. 

NEW SECTION. Section 60. Notice to any named father of intent to release child for adoption. 

(1) Upon the filing of the petition under [section 581, the court shall issue a notice of intent to release a 

child for adoption. 

{2) The notice must be served by the petitioner, in the manner provided by the Montana Rules of 

Civil Procedure, upon each putative or presumed father at least 20 days prior to the expected date of birth 

of the child. Proof of service must be filed with the court. 

(3) A notice of intent to release directed to a putative father must indicate the approximate date 

and location of conception of the child and the expected date of birth and must inform the putative father: 

(al that in orElsr to protsst tho putati¥0 fathsr's rights to tho shild, tho putativs father is rnquirecJ 

to register with the putatiYo father registry as of the sloso of business on tho O*postoEI date of birth of tho 

+MJ.61 that the putative father is required to appear at the hearing at the time and date set by the 

court; 

MJ.fil of the rights and responsibilities to which the putative father will be entitled upon registering 

with the putative father registry; and 

AAJ..g that the failure to TIMELY comply with all requirements of filing with the putative father 

registry before tho O*postod date of birth: 

(ii constitutes a waiver of the right to receive the notice provided for in [section 22]; AND 

(iii sonstitutas an irroYosabla Elonial at tho putatiYo father's interest in tho sustoEly of tho shilEI; and 

{ilil.1!Jl wiU MAY result in the court's termination of the putative father's rights to the child. 

(4) In addition to the information contained in subsection (3), a notice of intent to release directed 

to an individual presumed to be the father under 40-6-105 must also indicate the intention of the mother 

to ask for a declaration establishing the nonexistence of the father and child relationship and the grounds 

for seeking the declaration. 

28 NEW SECTION. Section 61. Venue. Proceedings to terminate parental rights may be filed in the 

29 court in the county in which a petitioner resides, the child resides, or an office of the agency that is placing 

30 the child is located. 
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NEW SECTION. Section 62. Necessity for parental rights to be terminated. A child is not legally 

2 free for adoption until the parental rights of the birth parent or parents have been terminated by a court: 

3 ( 1) as provided in [sections 1 through 156]; 

4 (2) pursuant to Title 41, chapter 3; or 

5 (3) of competent jurisdiction in another state or country. 

6 

7 NEW SECTION. Section 63. Petition for termination of parental rights. ( 1) Pending the termination 

8 or other disposition of the rights of the father of the child, the birth mother may execute a relinquishment 

9 and consent to adoption. 

1 O (2) The department, a licensed child-placing agency, the prospective adoptive parent to whom the 

11 relinquishment is issued, or a guardian with custody of the child shall file with the court a signed and 

12 notarized petition for termination of parental rights pursuant to [sections 1 through 156] or pursuant to Title 

1 3 41 , chapter 3. 

14 (3) At the request of the relinquishing parent, the execution of a relinquishment may be conditioned 

15 as set forth in [section 50]. 

16 (4) Pending disposition of the petition, the court may enter an order authorizing temporary care of 

1 7 the child. 

18 

19 NEW SECTION. Section 64. Contents of petition for termination of parental rights. ( 1) The 

20 petition for termination of parental rights must state: 

21 (a) the identity of the petitioner; 

22 lb) the date and location of the birth of the child; 

23 le) the date of the relinquishment by the birth mother or relinquishing parent; 

24 Id) the current location of the child; 

25 le) the names and locations, if known, of any putative or presumed father of the child; 

26 If) efforts and inquiries made to locate any parent whose identity is known but whose whereabouts 

27 are unknown; 

28 lg) the grounds on which the parental rights of any f)Utative er flFSSUFReel fatl:ler PARENT to the 

29 child should be terminated; 

30 lh) whether a putative or presumed father is one from whom consent is not required; 
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(i) whether court orders from any other proceeding have been issued terminating parental rights 

2 to the child who is the subject of the petition; 

3 lj) any other evidence supporting termination of the legal rights that a person has with regard to 

4 the child; and 

5 I k) a request for custody of the child prior to the adoption. 

6 (2) The petitioner shall file with the petition for termination of parental rights the following 

7 documents received in support of the petition: 

8 la) any relinquishments and consents to adoption; 

9 lb) any denials of paternity; 

10 (c) any acknowledgments of paternity and denial of parental rights; 

11 (d) any response from the department to a request of whether any notice of intent to claim 

1 2 paternity has been filed; 

13 (el a counseling report required under [section 48]; ffHG 

14 If) proof of PRIOR service of any notice or acknowledgement of service or waiver of service 

1 5 receivedT; AND 

16 (GI PROOF OF COMPLIANCE WITH THE INDIAN CHILD WELFARE ACT OF 1978 AND INTERSTATE 

17 COMPACT ON THE PLACEMENT OF CHILDREN, IF APPLICABLE. 

18 

19 NEW SECTION. Section 65. Contents of petition for termination of parental rights. (1) The 

20 petition for termination of parental rights must state: 

21 (a) the identity of the petitioner; 

22 lb) the date and location of the birth of the child; 

23 (c) the date of the relinquishment by the birth mother or relinquishing parent; 

24 (d) the current location of the child; 

25 (e) the names and locations, if known, of any putative or presumed father of the child; 

26 (f) whether a parent is one from whom consent is not required; 

27 (g) whether court orders from any other proceeding have been issued terminating parental rights 

28 to the child that is the subject of the petition; 

29 (h) any other evidence supporting termination of the legal rights that a person has with regard to 

30 the child; and 
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(i) a request for temporary custody of the child prior to the adoption. 

2 12) The petitioner shall file with the petition for termination of parental rights the following 

3 documents received in support of the petition: 

4 (a) any relinquishments and consents to adoption; 

5 (bl any denials of paternity; 

6 (c) any acknowledgments of paternity and denial of parental rights; 

7 (d) any affidavits from the putative father registry that have been executed by the department; 

8 (el a counseling report required under [section 48]; aRG 

9 (fl proof of PRIOR service of any notice or acknowledgement of service or waiver of service 

10 receivedT: AND 

11 (G) PROOF OF COMPLIANCE WITH THE INDIAN CHILD WELFARE ACT OF 1978 AND INTERSTATE 

12 COMPACT ON THE PLACEMENT OF CHILDREN, IF APPLICABLE. 

13 

14 NEW SECTION. Section 66. Notice of hearing -- service. I 1) Notice of a hearing to be held on 

15 the petition for termination of parental rights must be served in any manner appropriate under the Montana 

16 Rules of Civil Procedure or in any manner that the court may direct on: 

17 lal a putative or presumed father; 

18 (bl a putative father who was not served with a notice of intent to release at least 20 days before 

19 the expected date of birth as specified in the notice of intent to release; 

20 (cl a spouse, if the parent relinquishing the child for adoption was married to that person at the 

21 time of conception of the child or at any time after conception but prior to birth; 

22 (d) a parent or legal guardian of the child in question who has not waived notice; or 

23 (e) any other person who is reasonably believed to be the father. 

24 12) The notice of hearing must inform the putative or presumed father that failure to appear at the 

25 hearing constitutes a denial of the individual's interest in custody of the child and will result in the court's 

26 termination of the individual's rights to the child. 

27 (3) Proof of service of the notice of hearing must be filed with the court. A notarized 

28 acknowledgement of service by the party to be served is proof of personal service. Proof of service is not 

29 required if the putative father is present at the hearing. A waiver of notice of the hearing by an individual 

30 entitled to receive notice is sufficient. 
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14) If a person has not been identified as the father or putative father of the child, the court, on 

2 the basis of all information available, shall determine whether publication of notice of the proceeding is 

3 likely to lead to identification. If so, the court shall order publication in the manner that it considers 

4 appropriate. The name of the birth mother may be included in the publication only with the mother's 

5 written consent. 

6 15) if the court finds that the father of the child is a person who did not receive either a timely 

7 notice of intent to release pursuant to [section 22] or a notice required pursuant to this section and who 

8 has not waived the right to notice·of hearing and that person is not present at the hearing, the court shall 

9 adjourn further proceedings until that person is served with a notice of hearing. 

10 

11 NEW SECTION. Section 67. Notice of hearing -- service. ( 1) Notice of a hearing to be held on 

12 the petition for termination of parental rights must be served in any manner appropriate under the Montana 

13 Rules of Civil Procedure or in any manner that the court may direct on: 

14 la) a putative or presumed father who has timely and properly complied with the putative father 

1 5 registry; 

16 (b) a putative father who was not served with a notice of intent to release at least 20 days before 

17 the expected date of birth as specified in the notice of intent to release; 

18 (C) A PERSON ADJUDICATED, IN MONTANA, TO BE THE FATHER OF THE CHILD FOR THE 

19 PURPOSE OF CHILD SUPPORT; 

20 (D) A PERSON WHO IS RECORDED ON THE CHILD'S BIRTH CERTIFICATE AS THE CHILD'S 

21 FATHER; 

22 (E) A PERSON WHO IS OPENLY LIVING WITH THE CHILD AND THE CHILD'S MOTHER AT THE 

23 TIME THAT THE PROCEEDING IS INITIATED OR AT THE TIME THE CHILD WAS PLACED IN THE CARE OF 

24 AN AUTHORIZED AGENCY AND WHO IS REPRESENTING TO THE PUBLIC THAT THE PERSON IS THE 

25 CHILD'S FATHER; 

26 4Gtill a spouse, if the parent relinquishing the child for adoption was married to that person at the 

27 time of conception of the child or at any time after conception but prior to birth; or 

28 AA@ a parent or legal guardian of the child in question who has not waived notice. 

29 12) The notice of hearing must inform the putative or presumed father or other parent that failure 

30 to appear at the hearing constitutes a Geflial WAIVER of the individual's interest in custody of the child and 

\
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1 will result in the court's termination of the individual's rights to the child. 

2 (3) Proof of service of the notice of hearing must be filed with the court. A notarized 

3 acknowledgement of service by the party to be served is proof of personal service. Proof of service is not 

4 required if the putative father is present at the hearing. A waiver of notice of the hearing by an individual 

5 entitled to receive notice is sufficient. 

6 (4) If the court finds that the father of the child is a person who did not receive either a timely 

7 notice of intent to release pursuant to [section 22] or a notice required pursuant to this section and who 

8 has not waived the right to notice of hearing and that person is not present at the hearing, the court shall 

g adjourn further proceedings until that person is served with a notice of hearing. 

10 

11 NEW SECTION. Section 68. Hearing on petition to terminate parental rights. (1) The court shall 

12 hold a hearing as soon as practical to determine the identity of and terminate the parental rights of the 

13 ~ PARENTS of the child. 

14 (2) If tRe rROtRer Ras failes to Raffia a putative father HAS NOT BEEN NAMED and no one has #lea 

15 Rotise of iRtent to slairR !)ateFRity REGISTERED WITH THE PUTATIVE FATHER REGISTRY, the court shall 

16 cause inquiry to be made in an effort to identify~ ANY LEGAL father. The inquiry must include whether 

17 the mother was married at the time of conception of the child or at any time after conception AND PRIOR 

18 TO BIRTH. 

19 (3) Based on the evidence received and the court's inquiry, the court shall enter a finding 

20 identifying the father or declaring that the identity of the father could not be determined. 

21 (4) Based on the grounds set forth in [section 70] and the evidence received at the hearing, the 

22 court shall enter an order concerning the parental rights to the child. 

23 (5) If the court terminates the parental rights to the child and the department, agency, or 

24 prospective adoptive parent has agreed to accept custody of the child until the child is adopted, the court 

25 shall issue an order awarding custody of the child to the petitioner. 

26 

27 NEW SECTION. Section 69. Hearing on petition to terminate parental rights. ( 1) The court shall 

28 hold a hearing as soon as practical to determine the identity of and terminate the parental rights of the 

29 ~ PARENT of the child. 

30 (2) If tRe fT'lOtRer Ras faileel te RarRe a putative father HAS NOT BEEN NAMED and no one has 
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1 re€Jistered with the plcltative father re€Jistry FILED NOTICE OF INTENT TO CLAIM PATERNITY, the court shall 

2 cause inquiry to be made in an effort to identify the father. The inquiry must include: 

3 (a) whether the mother: 

4 (i) was married at the time of conception of the child or at any time after conception AND PRIOR 

5 TO BIRTH; 

6 (ii) was cohabiting with an individual of the opposite sex at the time of conception or birth of the 

7 child; and 

8 (iii) has received support payments or promises of support payments tor the child or in connection 

9 with the pregnancy; and 

10 (b) whether any person formally or informally acknowledged possible paternity to the child. 

11 (3) PROOF OF SERVICE OF NOTICE OR PROOF OF ACKNOWLEDGEMENT OF SERVICE ON ANY 

12 PERSON OR PROOF OF WAIVER BY A PERSON LEGALLY REQUIRED TO BE GIVEN NOTICE MUST BE 

13 FILED WITH THE COURT. 

14 mill Based on the evidence received and the court's inquiry, the court shall enter a finding 

15 identifying the father or declaring that the identity of the father could not be determined. 

16 +4-Hfil Based on the grounds set forth in [section 70] and the evidence received at the hearing, the 

17 court shall enter an order concerning the parental rights to the child. 

18 +a-}J.fil If the court terminates the parental rights to the child and the department, agency, or 

19 prospective adoptive parent has agreed to accept custody of the child until the child is adopted, the court 

20 shall issue an order awarding custody of the child to the petitioner. 

21 

22 NEW SECTION. Section 70. Grounds for termination of parental rights. The court may terminate 

23 a parent's rights to a child who is the subject of an adoption proceeding based upon: 

24 ( 1) the voluntary acts of the parent in: 

25 (a) executing a voluntary relinquishment and consent to adopt; 

26 (b) submitting a notarized denial of paternity executed pursuant to [section 55]; or 

27 (c) submitting a notarized acknowledgment of paternity and denial of interest in custody of the 

28 child executed pursuant to [section 56]; 

29 (2) a determination under [section 71] that the parent is unfit; 

30 (3) a determination under [section 72] that the relationship of parent and child does not exist; or 
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1 (4) a determination that the parent has irrevocably waived parental rights by failing to timely act 

2 to protect the rights. 

3 

4 NEW SECTION. Section 71. Finding of unfitness. ( 1) The court may terminate parental rights for 

5 purposes of making a child available for adoption on the grounds of unfitness if: 

6 (a) the court makes a determination that the parent has been judicially deprived of custody of the 

7 child on account of abuse or neglect toward the child; 

8 (b) the parent has in the state of Montana or in any other jurisdiction of the United States willfully 

9 abandoned the child, as defined in 41-3-102(7)(e), in Montana or in any other jurisdiction of the United 

10 States; 

11 (c) it is proven, to the satisfaction of the court, that the parent, if able, has not contributed to the 

12 support of the child for an aggregate period of 1 year before the filing of a petition for adoption; 

13 (d) it is proven, to the satisfaction of the court, that the parent is in violation of a court order to 

14 support either the child that is the subject of the adoption proceedings or other children with the same birth 

15 mother; 

16 (e) the parent has been found guilty by a court of competent jurisdiction of: 

17 (i) aggravated assault on the adoptee, as provided in 45-5-202; 

18 (ii) sexual assault on a child, as provided in 45-5-502; 

19 (iii) sexual intercourse without consent, as provided in 45-5-503, if the victim was a child; 

20 (iv) incest, as provided in 45-5-507, if the victim was a child; 

21 (v) homicide of a child, as provided in 45-5-102 or 45-5-103; 

22 (vi) sexual abuse of a child, as provided in 45-5-625; or 

23 (vii) ritual abuse of a minor, as provided in 45-5-627; 

24 If) the child has been maintained by a public or private children's institution, a charitable agency, 

25 a licensed child-placing agency, or the department for a period of 1 year without the parent contributing 

26 to the support of the child during that period, if able; 

27 (g) a finding is made for a parent who is given proper notice of hearing: 

28 (i) that the parent has been convicted of a crime of violence or of violating a restraining or 

29 protective order; and 

30 (ii) the facts of the crime or violation and the parent's behavior indicate that the parent is unfit to 

~
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maintain a relationship of parent and child with the child; 

2 (h) a finding is made for a parent who is given proper notice of hearing and is a respondent to the 

3 petition to terminate parental rights and: 

4 (i) by a preponderance of the evidence, it is found that termination is in the best interests of the 

5 child; and 

6 (ii) upon clear and convincing evidence, it is found that one of the following grounds exists: 

7 (A) if the child is not in the legal and physical custody of the other parent, that the respondent is 

8 not able or willing to promptly assume legal and physical custody of the child and to pay for the child's 

9 support in accordance with the respondent's financial means; 

10 (Bl if the child is in the legal and physical custody of the other parent and a stepparent who is the 

11 prospective adoptive parent, that the respondent is not able or willing to promptly establish and maintain 

12 contact with the child and to pay for the child's support in accordance with the respondent's financial 

13 means; 

14 (C) placing the child in the respondent's legal and physical custody would pose a risk of substantial 

15 harm to the physical or psychological well-being of the child because the circumstances of the child's 

16 conception, the respondent's behavior during the mother's pregnancy or since the child's birth, or the 

17 respondent's behavior with respect to other children indicates that the respondent is unfit to maintain a 

18 relationship of parent and child with the child; or 

19 (D) failure to terminate the relationship of parent and child would be detrimental to the child. 

20 (2) In making a determination under subsection (1 )(h}(ii)(D), the court shall consider any relevant 

21 factor, including the respondent's efforts to obtain or maintain legal and physical custody of the child, the 

22 role of other persons in thwarting the respondent's efforts to assert parental rights, the respondent's ability 

23 to care for the child, the age of the child, the quality of any previous relationship between the respondent 

24 and the child and between the respondent and any other children, the duration and suitability of the child's 

25 present custodial environment, and the effect of a change of physical custody on the child. 

26 

27 NEW SECTION. Section 72. Determination that no parent and child relationship exists. For 

28 purposes of making a child available for adoption, the court may terminate the parental rights of a putative 

29 father on the grounds that the parent and child relationship does not exist if: 

30 ( 1) a judicial determination is made under 40-6-107 that the parent and child relationship does not 
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1 exist. This includes the termination of the parental rights of the husband of the mother who is placing the 

2 child for adoption or the parental rights of an individual who is a presumed father of the child. 

3 (2) a determination is made that: 

4 (a) an individual has not timely registered with the putative father registry; aHd 

5 !Bl A PERSON HAS NOT BEEN ADJUDICATED, IN MONTANA, TO BE THE FATHER OF THE CHILD 

6 FOR THE PURPOSE OF CHILD SUPPORT; 

7 IC) A PERSON HAS NOT BEEN RECORDED ON THE CHILD'S BIRTH CERTIFICATE AS THE CHILD'S 

8 FATHER; 

9 (D) A PERSON IS NOT OPENLY LIVING WITH THE CHILD AND THE CHILD'S MOTHER AT THE 

10 TIME THAT THE PROCEEDING IS INITIATED OR AT THE TIME THE CHILD WAS PLACED IN THE CARE OF 

11 AN AUTHORIZED AGENCY AND A PERSON IS NOT REPRESENTING TO THE PUBLIC THAT THE PERSON 

12 IS THE CHILD'S FATHER; OR 

13 Will the child's mother was not married at the probable time of the child's conception or at the 

14 time the child was born; or 

15 13) a putative father who timolv F0!jistoroel 'A'ith tho putative father FO!jistrv 3ppears at the hearing 

16 but is unable to establish by a preponderance of the evidence the minimum requirements provided in 

17 [section 73] for demonstrating the establishment of a substantial relationship with the child. 

18 

19 NEW SECTION. Section 73. Putative father -- termination based upon failure to establish 

20 substantial relationship. 11) The parental rights of a putative father may be terminated by the court if the 

21 putative father has failed to timely establish and maintain a substantial relationship with the child. 

22 (2) A putative father who is not married to the child's mother but who has openly lived with the 

23 child SINCE THE CHILD'S BIRTH OR for a period of 6 months immediately preceding placement of the child 

24 with adoptive parents and has openly claimed to be the father of the child during that period is considered 

25 to have developed a substantial relationship with the child and to have otherwise met the requirements of 

26 this section. 

27 (31 In order to meet the minimal showing of having established a substantial relationship with 

28 regard to a child who is the subject of an adoption proceeding eeeurrin!l mere than €i months after the 

29 ohilel's airth, a putative father has the burden of showing that the putative father has: 

30 (a) demonstrated a full commitment to ttie responsibilities of parenthood, when net pre11enteo from 
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seing se lay the persen er aldtheri.;ss agency l=la.,.ing lawfldl eldstedy ef tl=ls cl=lils, by providing financial 

2 support for the child in a fair and reasonable sum and in accordance with the putative father's ability and 

3 either: 

4 (i) visiting the child at least monthly when physically and financially able to do so; or 

5 (ii) having regular contact with the child or with the person or agency having the care and custody 

6 of the child when physically and financially ~ ABLE to do so; and 

7 (b) manifested an ability and willingness to assume legal and physical custody of the child if the 

8 child was not in the physical custody of the other parent. 

9 (4) In order to meet the minimal showing of having established a substantial relationship with 

10 regard to a child who is the subject of an adoption proceeding involving a child who is under 6 months of 

11 age at the time the child becomes the subject of adoption proceedings, a putative father has the burden 

1 2 to show that: 

13 (a) the putative father has manifested a full commitment to parental responsibilities by performing 

14 all of the acts described in this subsection (41 prior to the time the mother executed a relinquishment and 

15 consent for adoption, including registering with the putative father registry; and 

16 (bl if the putative father had actual knowledge of the pregnancy, paying a fair and reasonable 

17 amount of the expenses incurred in connection with the pregnancy and the child's birth in accordance with 

18 the putative father's means when not prevented from doing so by the person or authorized agency having 

19 lawful custody of the child; 

20 (c) making reasonable and consistent payments, in accordance with the putative father's means, 

21 for the support of the child since birth; 

22 (di visiting regularly with the child; and 

23 (e) manifesting an ability and willingness to assume legal and physical custody of the child if, 

24 during this time, the child was not in the physical custody of the mother. 

25 (5) The subjective intent of a putative father, whether expressed or otherwise, unsupported by 

26 evidence of acts specified in this section does not preclude a determination that the father failed to meet 

27 the requirements of this section. 

28 

29 NEW SECTION. Section 74. Irrevocable waiver of parental rights. ( 1) The court may find an 

30 irrevocable waiver of parental rights of: 
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(a) a putative father who was timely served with notice of intent to release if the court is provided 

2 with proof of service and proof that the putative father failed to timely file a notice of intent to claim 

3 paternity; 

4 (bl a parent or putative father who is served with notice of proceedings and fails to appear at the 

5 hearing; or 

6 (c) a parent or putative father who is served with notice of proceedings and appears and denies 

7 any interest in custody of the child. 

8 (2) The court may terminate parental rights under this section upon a finding of irrevocable waiver 

9 of all rights to the child. 

10 

11 NEW SECTION. Section 75. Irrevocable waiver of parental rights. (1) The court may find an 

12 irrevocable waiver of parental rights of: 

1 3 (a) a putative father who was timely served with notice of intent to release if the court is provided 

14 with proof of service and proof that the putative father failed to timely comply with the requirements of the 

15 putative father registry; 

16 (bl a parent or putative father who is served with notice of proceedings and fails to appear at the 

1 7 hearing; or 

18 (c) a parent or putative father who is served with notice of proceedings and appears and denies 

19 any interest in custody of the child. 

20 (2) The court may terminate parental rights under this section upon a finding of irrevocable waiver 

21 of all rights to the child. 

22 

23 NEW SECTION. Section 76. Appearance of parent at hearing -- determination of custody. (11 If 

24 a parent appears at the hearing on the petition to terminate parental rights, objects to the termination of 

25 rights, and requests custody of the child, the court shall set deadlines that allow the parties to complete 

26 discovery and shall set a hearing on the determination of the parent's rights to the child. 

27 (2) At the hearing, the court shall consider whether there is a basis for terminating parental rights 

28 and whether the best interests of the child will be served by granting custody to the respondent parent, 

29 the department, a licensed child-placing agency, or a prospective adoptive parent in a direct parental 

30 placement adoption. 
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(3) If the petitioner has established that there are grounds for terminating parental rights and it is 

2 in the best interests of the child for termination to occur, those rights must be terminated. 

3 

4 NEW SECTION. Section 77. Effect of order terminating parental rights. ill An order granting the 

5 petition for termination of parental rights: 

6 {+H.61 terminates the parent and child relationship except for an obligation for arrearages of child 

7 support; 

8 Q.}J.fil terminates the jurisdiction of the court over the child in any dissolution or separate 

9 maintenance action; 

1 O ~J.Q extinguishes any right the parent had to withhold consent to a proposed adoption of the 

11 child or to further notice of a proceeding for adoption; and 

1 2 ¼+JQJ. awards custody of the child to the department, agency, or prospective adoptive parent to 

13 whom the relinquishment was given if the department, agency, or prospective adoptive parent has agreed 

14 in writing to accept custody of the child until the adoption is finalized. 

15 (2) A PERSON ACCEPTING CUSTODY IS RESPONSIBLE FOR THE SUPPORT OF THE CHILD. 

16 

1 7 NEW SECTION. Section 78. Appeal. An order terminating parental rights is a final order for 

18 purposes of appeal. 

19 

20 NEW SECTION. Section 79. Expediency. A contested termination of parental rights action must 

21 take precedence over other cases and matters in the court or on appeal. The court shall examine any issues 

22 raised in challenging termination of a parent's rights or regarding the validity of any interlocutory or final 

23 adoption decree and shall render a decision as soon as possible. 

24 

25 NEW SECTION. Section 80. Finality. Subject to the disposition of a timely appeal, upon expiration 

26 of 6 months after an order terminating parental rights has been issued, the order may not be questioned 

27 by any person, in any manner, or upon any ground, including fraud, misrepresentation, failure to give any 

28 required notice, or lack of jurisdiction of the parties or the subject matter. 

29 

30 NEW SECTION. Section 81. Duty to disclose information -- form -- availability -- filing. ( 1) Except 
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for an adoption proceeding by a stepparent, in any adoption under [sections 1 through 156], a birth parent, 

2 the department, or an agency shall provide a prospective adoptive parent with social and medical histories 

3 of the birth families, including tribal affiliation, if applicable. 

4 (2) In a direct parental placement adoption, the birth family social and medical histories must be 

5 completed on a form provided by the department and filed with the court when the adoption petition is 

6 filed. 

7 (3) The department shall make a form available to agencies and court administrators for public 

8 distribution. 

9 

10 NEW SECTION. Section 82. Retention of disclosures. (1) In a direct parental placement adoption, 

11 the disclosures required by [section 81 I must be filed with the court in support of the notice of parental 

12 placement filed pursuant to [section 95] and must be permanently maintained. 

13 (2) In an adoption arranged by the department or an agency, the disclosures required by [section 

14 81) must be permanently maintained in the files of the department or the agency. 

15 

16 NEW SECTION. Section 83. Preplacement evaluation -- timing. ( 1) A child may not be placed for 

17 purposes of adoption unless the person with whom a child is proposed to be placed has had a preplacement 

18 evaluation completed to determine fitness and readiness as an adoptive parent. 

19 (2) In a direct parental placement adoption, the placing parent must be provided with a copy of the 

20 preplacement evaluation prior to execution of a relinquishment and consent to adoption of the child. 

21 (3) The required preplacement evaluation must provide all pertinent information pertaining to the 

22 topics identified in [section 85]. 

23 

24 NEW SECTION. Section 84. Initiation of preplacement evaluation -- who conducts evaluation --

25 payment of fees. ( 1) A prospective adoptive parent who wishes to adopt a child may initiate the process 

26 by: 

27 la) establishing a client relationship with the department or a licensed child-placing agency; or 

28 lb) requesting a preplacement evaluation from either the department or a licensed child-placing 

29 agency. 

30 12) The department may contract with a licensed social worker or a licensed child-placing agency 
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to conduct the evaluation. 

2 13) The prospective adoptive parent and the home of the prospective adoptive parent must be 

3 studied and evaluated according to the department's or licensed child-placing agency's standards for 

4 placement of a child. 

5 (41 A department or agency from which an individual is seeking to adopt a child may require the 

6 individual to be evaluated by its own qualified employee or independent contractor even if the inrlividual 

7 has received a favorable preplacement evaluation from another evaluator. 

8 (5) Fees for the study and report are set by the entity completing them and must be paid for by 

9 the prospective adoptive parent. 

10 

11 NEW SECTION. Section 85. Information to be reviewed in conducting preplacement evaluation. 

12 111 A preplacement evaluation must include a review of the following information about the prospec1ive 

1 3 adoptive parent: 

14 (a) a check of criminal conviction data, data on substantiated abuse or neglect of a child under Title 

15 41, chapter 3, and data pertaining to any involvement in incidents of domestic violence by any µerson over 

16 the age of 13 living in the prospective home; 

17 lb) medical and social history and current health; 

18 le) assessment of potential parenting skills; 

19 (d) assessment of ability to provide adequate financial support for a child; and 

20 (e) assessment of the level of knowledge and awareness of adoption issues, including when 

21 appropriate, matters relating to open, interracial, cross-cultural, and special needs adoptions. 

22 12) la) The prospective adoptive parent, the department of justice, and other state, county, and 

23 local agencies, after written notice to the subject of the study, shall give the department or agency 

24 completing the adoption study substantiated data pertaining to criminal convictions and any reports 

25 concerning domestic violence and substantiated abuse or neglect of children or vulnerable adults. 

26 (bl The adoption study must also include a check of the youth court records of each person river 

27 the age of 13 living in the prospective home. Pursuant to sections 41-5-603and41 -5-604, the youth court 

28 shall release the requested information to the agency or department completing the adoption study. The 

29 study must include an evaluation of the effect of a conviction, adjudication, or finding of substantiated 

30 abuse or neglect on the ability to care for a child. 
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(3) The preplacement evaluation must include at least one in-home visit with the prospective 

2 adoptive parent and at least one interview with each family member. 

3 

4 NEW SECTION. Section 86. Contents of preplacement evaluation. i 1) The preplacernent 

5 evaluation report must contain the following information if available: 

6 la) age and date of birth, nationality, racial or ethnic background, and any religious attiliatlon. 

7 (b) marital status and family history, including the age and location of any child of the individu.JI 

8 and the identity of and relationship to anyone else living in the individual's household; 

J (cl physical and mental health and any history of abuse ot alcohol or drugs; 

IO Id) educational and employment history and any special skills; 

11 (e) property and income, including outstanding financial obligations as indicated in a current credit 

12 report or financial statement furnished by the individual; 

·1 3 (f) any previous request for an evaluation or involvement in an adoptive placement and the outcume 

14 of the evaluation or placement; 

15 (g) whether the individual has been charged with or convicted of domestic violence or has been 

16 involved in a substantiated charge of child abuse or neglect or elder abuse or neglect and the disposition 

1 7 of the charges; 

18 (h) whether the individual is subject to a court order restricting the individual's right ,o custody or 

1 9 visitation with a child; 

20 Iii whether the individual has been convicted of a crime other than a minor traffic violation; 

21 (j) whether the individual has located a parent interested in placing a child with the individual for 

22 adoption and, if so, a brief description of the parent and the child; and 

23 (k) any other fact or circumstance that may be relevant in determining whether the individual is 

24 suited to be an adoptive parent, including the quality of the environment in the individual's home and the 

25 functioning of other children in the individual's household. 

26 121 The report must contain recommendations regarding the suitability of the subject of the study 

27 to be an adoptive parent. 

28 13) A preplacement evaluation is valid for i year following its date of completion and must be 

29 updated if there is a significant change in circumstances. 

30 (4) Prior to accepting physical custody of a child for purposes of adoption, a prospective adoptive 
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parent must have the preplacement evaluation completed by the evaluator, and the evaluation must 

2 specifically address the appropriateness of placing the specifically identified child or children who will be 

3 the subject of the adoption proceedings with the pros,Jective adoptive parent. 

4 

5 NEW SECTION. Section 87. Recommendation. 11) An evaluator shall assess the information 

6 required by [section 85 I to determine if it raises a specific concern that placement of any child or a 

7 particular child in the horne of the individual would pose a significant risk of harm to the physical or 

8 psychological well-being of the child. 

9 (2) If an evaluator determines that the information assessed does not raise a specific concern, the 

10 evaluator shall find that the individual is suited to be an adoptive parent. The evaluator may comment 

11 about any factor that in the evaluator's opinion makes the individual suited in general or for a particular 

12 child. 

13 (3) If an evaluator determines that the intorrnation assessed raises a specific concern, the 

14 evaluator, on the basis of the original or any further i11vest1gation, shall find that the individual is or is not 

15 suited to be an adoptive parent. The evaluator shall support the finding with a written explanation. 

16 

17 NEW SECTION. Section 88. Distribution of evaluation -- retention -- immunity for evaluator. 11) 

18 +f...a praplaaamant evaluation contaif\6 a finding tha1--a-n~dllill---+s suited tB-l3B an adoptive -f¾!f-&ffi;--UIB 

19 ovaluator shall give the individual a signed aopy of the sv-awat-iofl-.. The evaluator shall furnish a copy of 

20 the evaluation to a department, agency, or other person authorized to place a child for adoption AND, 

21 UPON PAYMENT BY THE PERSON EVALUATED OF THE COST OF THE EVALUATION SERVICES, TO THE 

22 PERSON EVALUATED. 

23 

24 

25 

26 

27 

28 

29 

30 

(21 The o·,aluator shall pro•,<ido &--6+!¥1BG-G9fl'f of tho evaluation ¾ tho indiviClual and to eh-e 

department. The department shall p0rman0nt~retain the cop>, of tho ovaluat-iofl-.. 

~ill An evaluator shall retarn the original of a completed or incomplete preplacement evaluation 

and a list of each source for each item of information in the evaluation for 2 )'ears. AN EVALUATOR \'/HO 

CEASES TO DO BUSINESS IN MONTANA SHALL GIVE THE EVALUATOR'S RECORDS TO THE 

DEPARTMENT FOR RETENTION. 

+4+@ An evaluator, EXCEPT A DEPARTMENT EVALUATOR, who conducted an evaluation in good 

faith is not subject to civil liability for anything contairied in the evaluation. 
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NEW SECTION. Section 89. Action by department. If, before a decree of adoption is issued, the 

2 department learns from an evaluator or another person that a child has been placed for adoption with an 

3 individual who is the subject of a preplacement evaluation on file with the department containing a finding 

4 of unsuitability, the department shall immediately review the evaluation and make a determination ot 

5 whether the department has authority pursuant to Title 41, chapter 3, to intervene. 

6 

7 NEW SECTION. Section 90. Court waiver for relatives. The court may waive the requirement of 

8 a preplacement evaluation when a parent or guardian places a child for adoption directly with an extended 

9 family member of the child. A postplacement evaluation must be conducted during the pendency ot a 

10 proceeding for adoption. 

11 

12 NEW SECTION. Section 91. Filing of evaluation in adoption proceedings. ( 1) In a direct parental 

1 3 placement adoption, the preplacement evaluation must be filed with the court in support of the petition to 

14 terminate parental rights for purposes of adoption. 

15 (2) In an adoption arranged by the department or a licensed child-placing agency, the prepiacement 

16 evaluation must be permanently maintained in the tiles of the department or the licensed child-placing 

17 agency. 

18 

19 NEW SECTION. Section 92. Requirement for preplacement evaluation. ( 1) Before the department 

20 or licensed child-placing agency may place a child for purposes of adoption, the prospective adoptive parent 

21 and the home of the prospective adoptive parent must be studied and evaluated as provided in [section 84]. 

22 (2) The department or agency shall prepare a written report containing the results of its evaluation. 

23 

24 NEW SECTION. Section 93. Parties to direct parental placement adoption. A parent of a child may 

25 directly place the child for adoption with a specifically identified prospective adoptive parent who: 

26 ( 1) resides in Montana or in another state that allows direct parental placement; 

27 (2) is known to and has been personally selected by the parent; and 

2 8 (31 has previously obtained a favorable preplacement evaluation. 

29 

30 NEW SECTION. Section 94. Duties of placing parent. ( 1) A parent who is directly placing a child 
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for adoption shall execute a voluntary relinquishment and consent to adopt, including: 

2 (al receiving the couns6ling required by [section 48]; and 

3 lb) if the parent is a minor, being advised by IE:gal counsel other than the attorney representing the 

4 prospective adoptive parent. 

5 121 Unless a birth mot~lios 011 the right to privac•(, a 6 placing parent shall identify and provide 

6 information on the location of any other legal parent or guardian of the child AND ANY OTHER PERSON 

7 REQUIRED TO RECEIVE NOTICE UNDER !SECTION 67], including: 

8 (a) any current spouse; 

9 (bl any spouse who is the other birth parent and to whom the parent was married at the probable 

1 O time of conception or birth of the child; and 

11 (cl any adoptive parent. 

12 13) A placing parent shall identify and pro,,ide information pertaining to any Indian heritage of the 

13 child that would bring the child within the jurisdiction of the Indian Child Welfare Act, 25 U.S.C. 1901, et 

14 seq. 

15 (41 A parent placing a child for adoption in ii direct parrntol placement adoption shall provide: 

16 (a) the disclosures of medical and social history required pursuant to [section 81]; 

17 (bl a certified copy of the child's birth certificate or other document certifying the place and date 

18 of the child's birth; and 

19 (cl a certified copy ot any existing court orders pertaining to custody or visitation of the child. 

20 (5) A parent placing a child for adoption in a direct parental placement adoption shall file a notice 

21 of parental placement. 

22 (6) A parent placing a child for adoption in a direct parental placement adoption shall file a 

23 disclosure of all disbursements made to or for the benefit of the parent by the prospective adoptive parent 

24 or any person acting on behalf of the prospective adoptive parent. 

25 (7) Subject to the limitations set in [section 148], counseling expenses, legal fees, and the 

26 reasonable costs of preparing reports documenting the required disclosures of medical and social history 

27 and the disclosures documenting disbursements are allowable expenses that can be paid for by the 

28 prospective adoptive parent. 

29 

30 NEW SECTION. Section 95. Direct parental placement -- information to be filed. 11) A parent who 
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proposes to place a child for adoption with a prospective adoptive parent who resides in Montana and who 

2 ,snot the child's stepparent or an extended family member shall file with the court of the county in which 

3 the prospective adoptive parent or the parent making the placement resides the following: 

4 (al a notice of parental placement containing the following information: 

5 (i) the name and address of the placing parent; 

6 (ii) the name and address of each prospective adoptive parent; 

7 (iii) the name and address or expected date and place of birth of the child; 

8 (iv) the identity and information on the location of any other legal parent or guardian of the child 

9 AND ANY OTHER PERSON REQUIRED TO RECEIVE NOTICE UNDER [SECTION 67]. including any current 

10 spouse, any spouse who is the other birth parent and to whom the parent was married at the probable time 

11 of conception or birth of the child, and any adoptive parent; 

12 Iv) all relevant information pertaining to any Indian heritage of the c:hild that would bring the child 

13 within the jurisdiction of the Indian Child Welfare Act, 25 U.S.C. 1901, et seq.; and 

14 (vi) the name and address of counsel, a guardian ad litem, or other representative, if any, of each 

15 of the parties mentioned in subsections 11 )(a)(i) through (1 )la)(iii); 

16 (b) a relinquishment and consent to adoption of the child by the adoptive parent; 

17 (c) the counseling report required by !section 48]; 

18 Id) the medical and social history disclosures required by [section 81]; 

19 le) a report of disbursements identifying all payments made to or to the benefit of the placing 

20 parent by the prospective adoptive parent or anyone acting on the parent's behalf that contains a statement 

21 by each person furnishing information in the report attesting to the truthfulness of the information furnished 

22 by that person; 

23 If) a certified copy of the child's birth certificate or other document certifying the place and date 

24 of the child's birth; 

25 (g) a certified copy of any existing court orders pertaining to custody or visitation of the child; and 

26 (h) the preplacement evaluation. 

27 12) The notice of parental placement must be signed by the parent making the placement. 

28 

29 NEW SECTION. Section 96. Duty of prospective adoptive parent to provide preplacement 

30 evaluation. I 1) Prior to taking custody of a child whom the prospective adoptive parent intends to adopt, 
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1 the prospective adoptive parent shall obtain a favorable preplacement evaluation. 

2 (2) A placing parent must be provided with a copy of the preplacement evaluation prior to 

3 execution of a relinquishment and consent to adoption of the child. 

4 

5 NEW SECTION. Section 97. Duty to promptly petition. (1) Within 30 days after the filing of a 

6 notice of parental placement or the execution of a relinquishment and consent to the adoption of the child, 

7 whichever is later, a prospective adoptive parent shall promptly act to resolve the child's legal status by 

8 filing: 

9 (a) a petition for termination of parental rights for purposes of adoption, including a request for 

10 custody, that includes: 

11 (i) the relinquishment and consent to adopt executed by any legal parent other than the placing 

1 2 parent who has filed the notice of parental placemellt; 

13 (ii) a certified copy of any court order terminating the rights and duties of any parent or guardian 

14 of the child; and 

15 (iii) any other evidence supporting termination of the legal rights a person has with regard to the 

16 child; 

17 (b) a petition to adopt the child who is the subject of the proceedings; 

18 (cl a copy of the preplacement evaluation pertaining to the adoptive parent; 

19 (d) a copy of an agreement with the department or a licensed child-placing agency agreeing to 

20 accept supervision over the postplacement evaluation period and to prepare the postplacement evaluation; 

21 (el a disclosure of all disbursements made with regard to the adoptive placement to date; and 

22 (fl an affidavit from the department reporting on whether any individual has registered with the 

23 putative father registry and claims an interest in the child. 

24 (2) The prospective adoptive parent shall request that the court promptly notice the matters 

25 provided for in subsection (1) for hearing in a timely manner. 

26 

27 NEW SECTION. Section 98. Custody order. ( 1) The court shall consider the petition to adopt and 

28 shall make a determination as to whether temporary custody should be awarded to the petitioner. In 

29 making that determination, the court shall consider: 

30 (a) the preplacement evaluation that pertains specifically to placement of the child who is the 
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subject of the adoption petition with the petitioner; and 

2 (bl if any significant change in the petitioner's or child's circumstances has occurred since 

3 preparation of the preplacement evaluation. 

4 (2) Upon a determination that it is in the best interests of the child, the court shall enter an order 

5 granting temporary custody to the prospective adoptive parent. 

6 (3) Upon a determination that it is not in the best interests of the child to place custody with the 

7 prospective adoptive parent, the court shall deny the petition to terminate parental rights of the p!c1cinq 

8 parent and shall make any other order with regard to the custody of the child that is necessary to protect 

9 the well-being of the child. 

10 

11 NEW SECTION. Section 99. Period for postplacement supervision. I 1) In a direct oarental 

12 placement adoption, the court shall maintain jurisdiction over the placement during a postplacemer1t 

13 evaluation period and issue an order for postplacement supervision and a postplacement evaluation. 

14 (2) The postplacement evaluation period must be supervised and evaluated by a qualified person 

15 appointed, contracted with, or employed by: 

16 (a) the department, if the department has accepted supervision of the placement; or 

17 (b) a licensed child-placing agency. 

18 (3) The court shall provide the evaluator with copies of the petition for adoption and the items tiled 

1 9 with the petition. 

20 ( 4) A decree of adoption may not be entered for at least 6 months from the date an order is entered 

21 granting temporary custody during the pendency of the proceedings. 

22 

23 NEW SECTION. Section 100. Postplacement evaluation for direct parental placement adoption. 

24 ( 1) An evaluation must be based on a personal interview with the prospective adoptive parent in the 

25 prospective parent's home and an observation of the relationship between the child and the prospective 

26 adoptive parent. 

27 (2) An evaluation must be in writing. 

28 13) At a minimum, the evaluation must include the following information: 

29 (a) assessment of adaptation by the prospective adoptive parent to parenting the child; 

30 (b) assessment of the health and well-being of the child in the prospective adoptive home; 
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(c) analysis of the level of incorporation by the child into the prospective adoptive parent's home, 

2 extended family, and community, 

3 (d) assessment of the level of incorporation of the child's previous history into the prospective 

4 adoptive home, such as cultural or ethnic practices, or contact with former foster parents or biological 

5 relatives; and 

6 (e) an account of any change in the prospective adoptive parent's marital status or family history, 

7 physical or mental health, home environment, property, income, or financial obligations since the filing of 

8 the preplacement evaluation. 

9 14) The evaluation must contain a definite recommendation stating the reasons for or against the 

10 proposed adoption. 

11 

12 NEW SECTION. Section 101. Time and filing of evaluation. I 1) Unless the court for good cause 

1 3 allows an earlier or later filing, the evaluator shall file a complete written evaluation with the court within 

14 not less than 90 days and not more than 180 days after receipt of the court's order for an evaluation. 

15 (2) If an evaluation raises a specific concern, as described in [section 871, the evaluation must be 

16 filed immediately and must explain why the concern poses a significant risk of harm to the physical or 

17 psychological well-being of the child. 

18 13) An evaluator shall give the prospective adoptive parent a copy of the evaluation when it is filed 

19 with the court and shall permanently retain a copy of the evaluation and a list of every source for each item 

20 of information in the evaluation. If the evaluator ceases to conduct business in Montana, all evaluations 

21 in the evaluator's possession must be forwarded to the department for permanent retention. 

22 

23 NEW SECTION. Section 102. Motion to enter adoption decree. I 1) The prospective adoptive 

24 parent may file a motion for entry of an adoption decree no sooner than 6 months after the court has 

25 granted temporary custody to the prospective adoptive parent. 

26 12) The motion must be supported by the following documents: 

27 (al the postplacement evaluation prepared pursuant to [section 100]; and 

28 (b) an updated list of all disbursements made in connection with the adoption proceeding. 

29 13) A notice of hearing is not required for any party whose parental rights have been terminat'ed 

30 in prior proceedings. 
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14) The court shall consider the petition and shall grant or deny the petition pursuant to the 

2 provisions of [sections 1 25 through 1 34]. 

3 (5) If the petition to adopt is denied, the court shall provide notice to the placing parent that the 

4 petition has been denied and shall take appropriate action for placement of the child pursuant tc [SP.ction 

5 131 ]. 

6 (6) Finality of the decree or the order denying the decree and the time for appeal are determined 

7 pursuant to [section 137]. 

8 

9 NEW SECTION. Section 103. Records. All records filed with the court in a direct parental 

IO placement adoption must be permanently maintained by the court. 

1 1 

12 NEW SECTION. Section 104. Factors to be considered -- best interests of child. ( 1) Ali rei,want 

13 factors must be considered in determining the best interests of the child in an adoption proceeding. Factors 

14 relevant to the determination of a prospective adoptive parent's parenting ability. the future security for a 

15 child, and familial stability must be considered. In determining the best interests of the child, the following 

16 factors with regard to a prospective adoptive parent may be considered: 

17 (a) age, as it relates to health, earning capacity, provisions for the support of a child, or Pei.er 

1 8 relevant circumstances; 

19 (b) marital status, as it relates to the ability to serve as a parent in particularized circumstances; 

20 and 

21 (c) religion, as it relates to the ability to provide the child with an opportunity for religious or 

2 2 spiritual and ethical development and as it relates to the express preference of a birth parent or a child to 

23 be placed with an adoptive parent of a particular religious faith or denomination. 

24 (2) For purposes of ensuring that the best interests of the child are met, the department or a 

25 licensed child-placing agency is authorized to gather and use, in an appropriate, nonarbitrary manner, 

26 information concerning the age, marital status, and religious beliefs of a prospective adoptive parent. The 

27 authority granted by this subsection includes the authority to receive and to consider, consistent with the 

28 best interests of the child, the preferences of birth parents relating to the age, marital status, or religious 

29 beliefs of an adoptive parent. 

30 (3) Consideration of religious factors by a licensed child-placing agency that is affiliated with a 
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particular religious faith is not arbitrary consideration of religion within the meaning of this section. 

2 

3 NEW SECTION. Section 105. Parties to department or agency placement. A parent of a child may 

4 relinquish the child for adoption to the department or a licensed child-placing agency. The department or 

5 agency shall agree in writing to accept the relinquishment of a placing parent as provided In [section 43] 

6 before the relinquishment is valid. 

7 

8 NEW SECTION. Section 106. Duties of placing parent. (1) A parent who is placing a child for 

9 adoption shall comply with the provisions for executing a voluntary relinquishment and consent to adopt. 

10 (2) A parent placing a child for adoption shall identify and provide information on the location of: 

11 (a) any other legal parent or guardian of the child AND ANY OTHER PERSON REQUIRED TO 

12 RECEIVE NOTICE UNDER [SECTION 67], including any current spouse; and 

13 (b) any spouse who is the other birth parent and to whom the parent was married at the probable 

14 time of conception or birth of the child. 

15 (3) A parent placing a child for adoption shall identify and provide information pertaining to any 

16 Indian heritage of the child that would bring the child within the jurisdiction of the Indian Child Welfare Act, 

17 25 U.S.C. 1901, et seq. 

18 (4) A parent placing a child for adoption shall provide: 

19 (a) the disclosures of medical and social history; 

20 (bl a certified copy of the child's birth certificate or other document certifying the place and date 

21 of the child's birth; and 

22 (c) a certified copy of any existing court orders pertaining to custody or visitation of the child. 

23 

24 NEW SECTION. Section 107. Counseling requirements. To the extent required by [sections 1 

25 through 156) and the department's or agency's standards, the department or agency shall provide 

26 counseling to the parties involved in the adoption. 

27 

28 NEW SECTION. Section 108. Waiting period following placement of child. ( 1) Once the 

29 department or agency has received custody of the child and placed the child for adoption, the department 

30 or agency shall supervise and evaluate the placement during a 6-month postplacement evaluation period. 
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12) The department or agency may recommend in the postplacement evaluation filed with the 

2 petition for adoption that the court issue a decree of adoption sooner than the 6-rnonth postplacement 

3 evaluation period if: 

4 la) (i) a period of at least 6 months has elapsed since the department or agency placed the child 

5 in the prospective adoptive home; and 

6 Iii) the department or agency has completed a postplacement evaluation during that period; or 

7 (bl Ii) a postplacement evaluation has been completed and filed with the court; and 

8 Iii) there are detailed extenuating circumstances supporting a waiver of the 6-month postplacemenl 

9 evaluation period. 

10 13) The department or an agency may recommend the waiver of the 6-month postplacernerlt 

11 evaluation period and the postplacement evaluation if the adoptee has been in the petitioner's ilorne as ;i 

12 foster child for at least 1 year. 

13 

14 NEW SECTION. Section 109. Petition for adoption filed by prospective adoptive parent. After the 

1 5 child has been placed by the department or agency with the prospective adoptive parent, the parent shall 

16 file a petition for adoption. 

17 

18 NEW SECTION. Section 110. Postplacement department or agency evaluatio;,. 11 l The 

19 department or agency shall complete a written postplacement evaluation. The postplacement e·,aluation 

20 must be conducted according to the department's or agency's standards for placement of a cl1ild and at 

21 a minimum must include a personal interview with the prospective adoptive parent in that person's home 

22 and observation of the relationship between the child and the prospective adoptive parent. 

23 12) Upon the filing of a petition for adoption by the prospective adoptive parent, the department 

24 or agency shall file the postplacement evaluation. 

25 13) The evaluation must include the following information: 

26 la) whether the child is legally free for adoption; 

27 (bl whether the proposed home is suitable for the child; 

28 (c) a statement that the medical and social histories of the birth parents and child have been 

29 provided to the prospective adoptive parent; 

30 (dl an assessment of adaptation by the prospective adoptive parent to parenting the child; 
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1 le) a statement that the 6-month postplacement evaluation period has been complied with or 

2 should be waived; 

3 If) any other circumstances and conditions that may have a bearing on the adoption and of which 

4 the court should have knowledge; 

5 (g) whether the agency waives notice of the proceeding; 

6 lh) a statement that any applicable provision of law governing an interstate or intercountry 

7 placement of the child has been complied with; and 

8 Ii) a statement of compliance with any applicable provisions of the Indian Child Welfare Act, 25 

9 U.S.C. 1901, et seq. 

10 (4) The evaluation must contain a definite recommendation stating the reasons for or against the 

11 proposed adoption. 

12 

13 NEW SECTION. Section 111. Consent to adoption. ( 1) Upon the filing of the petition for adoption 

14 by the prospective adoptive parent, the department or agency that has custody of the child shall file its 

15 consent to adoption. 

16 (2) Except as provided in subsection (3), the withdrawal of a consent for an adoption filed by the 

17 department or an agency in connection with that petition for adoption is not permitted. 

18 13) Upon a motion to withdraw consent, notice and opportunity to be heard must be given to the 

19 petitioner and to the person seeking to withdraw consent. The court may, if it finds that the best interests 

20 of the child will be furthered, issue a written order permitting the withdrawal of the consent. 

21 (4) The entry of a decree of adoption renders a consent irrevocable. 

22 

23 NEW SECTION. Section 112. Relinquishment :o stepparent. ( 1) A parent may relinquish parental 

24 rights for the purposes of adoption of a child by the child's stepparent or a member of the child's extended 

25 family. The relinquishment must be executed in accordance with [sections 42 through 52]. The 

26 relinquishment may be executed at any time after the child is 7 2 hours old. 

27 12) The stepparent or extended family member shall accept the relinquishment in writing. 

28 

29 NEW SECTION. Section 113. Standing to adopt stepchild. 11) A stepparent has standing to file 

30 a petition for adoption of a minor stepchild of the stepparent's spouse if: 
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(a) the spouse has sole legal and physical custody of the child and the child has been iri the 

2 physical custody of the spouse and the stepparent during the 60 days preceding the filing of a petition for 

3 adoption; 

4 (b) the spouse is deceased or mentally incompetent but, before dying or being judicially declared 

5 mentally incompetent, had legal and physical custody of the child, and the child has resided primarily witb 

6 the stepparent during the 12 months preceding the filing of the petition; or 

7 (c) the department or an agency placed the child with the stepparent. 

8 (2) For good cause shown, a court may allow an individual who is not the stepparent but who has 

9 the consent of the custodial parent of a child to file a petition for adoption. The petition must be treated 

1 0 as if the petitioner were a stepparent. 

11 (3) A petition for adoption by a stepparent may be joined with a petition for termination of parental 

12 rights. 

13 

14 NEW SECTION. Section 114. Consent to adoption. ( 11 Upon the filing of the petition for <1doptio11 

15 by the stepparent, the child's parent shall file consent to adoption executed pursuant to [section 115 or 

16 116]. 

17 12) If the child has attained 12 years of age the child must consent to the adoption. 

18 

19 NEW SECTION. Section 115. Consent to adoption -- stepparent's spouse. (1) A consent to 

20 adoption executed by a parent who is the stepparent's spouse must be signed in the presence of an 

21 individual authorized to take acknowledgements. 

22 (2) A consent must be in writing and must state that: 

23 (a) the parent executing the consent has legal and physical custody of the parent's child and 

24 voluntarily and unequivocally consents to the adoption of the child by the stepparent; 

25 (b) the adoption will not terminate the parental relationship between the parent executing the 

26 consent and the child; and 

27 (c) the parent executing the consent understands and agrees that: 

28 (i) the adoption will terminate the relationship of parent and child between the child's other parent 

29 and the child and will terminate any existing court order for custody, visitation, or communication with the 

30 child; 
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(ii) the child and any descendant of the child will retain rights of inheritance from or through the 

2 child's other parent; and 

3 (iii) a court order for visitation or communication with the child by an individual related to the child 

4 through the parent executing the consent or an agreement or order concerning another individual that is 

5 approved by the court survives the decree of adoption, but that failure to comply with the terms ot the 

6 order or agreement is not a ground for revoking or setting aside the consent or the adoption. 

7 

8 NEW SECTION. Section 116. Consent to adoption -- child's other parent. A consent executed 

9 by a child's parent who is not the stepparent's spouse must be in writing and must state that: 

1 O ( 1) the parent executing the consent voluntarily and unequivocally consents to the adoption of the 

11 child by the stepparent and the transfer to the stepparent"s spouse and the adoptive stepparent of any right 

12 that the parent executing the consent has to legal or physical custody of the child; 

13 (2) the parent executing the consent understands and agrees that: 

14 (a) the adoption will terminate the parent's parental relationship with the child and will terminate 

15 any existing court order for custody, visitation, or communication with the child; 

16 (b) the child and any descendant of the child will retain rights of inheritance from or through the 

17 parent executing the consent; and 

18 (c) a court order for visitation or communication with the child by an individual related to the child 

19 through the child's other parent or an agreement or order concerning another individual that is approved 

20 by the court survives the decree of adoption, but that failure to comply with the terms of the order or 

21 agreement is not a ground for revoking or setting aside the consent or the adoption. 

22 

23 NEW SECTION. Section 117. Post placement evaluation period -- waiver. If the child is a stepchild 

24 or a member of the extended family of the petitioner, the court may, if satisfied that the adoption is in the 

25 best interests of the child, waive the 6-month postplacement evaluation period and the postplacement 

26 evaluation and grant a decree of adoption. 

27 

28 NEW SECTION. Section 118. Petition for adoption -- notice -- hearing. A stepparent who desires 

29 to adopt a stepchild must file a petition for adoption, any necessary consents, any required postplacement 

30 evaluation, give notice of the hearing on the petition, and attend a hearing conducted by the court. 
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NEW SECTION. Section 119. Legal consequences of adoption of stepchild. (1) Except as 

2 ;,rovided in subsections 12) and 13), the legal consequences of an adoption of a stepchild by a stepparent 

3 are the same as the consequences under [section 136]. 

4 12) An adoption by a stepparent does not affect: 

5 la) the relationship between the adoptee and the adoptee's parent who is the adoptive stepparent's 

6 ;pouse or deceased spouse; 

7 (bl an existing court order for visitation or communication with a child by an individual related to 

8 ; he adoptee through either parent; or 

9 (cl the right of the adoptee or a descendant of the adoptee to inheritance or intestate successior1 

i 0 through or from the adoptee's former parent. 

11 13) Failure to comply with an agreement or order is not a ground for challenging the validity of ar1 

12 ,doption by a stepparent. 

13 

14 NEW SECTION. Section 120. Arrearages of child support. A termination of a parent's rights and 

15 responsibilities toward a child does not cancel any responsibility to pay arrearages of child support unless 

16 the party to whom the arrearages are owed agrees in writing to waive payment. 

17 

18 NEW SECTION. Section 121. Adoption of adult. A person who has attained the age of legal 

19 majority may be adopted without the consent of the person's parents. 

20 

21 NEW SECTION. Section 122. Who may adopt adult or emancipated minor. I 1) An ;id ult rnay 

22 adopt another adult or an emancipated minor pursuant to this section. Howe-,er, an adult may not adopt 

23 the adult's spouse. An adoption of an incompetent individual of any age must comply with all requirements 

24 set by law for the adoption of a child. 

25 (2) An individual who has adopted an adult or emancipated minor may not adopt another adult or 

26 emancipated minor within 1 year after the adoption unless the prospective adoptee is a sibling of the 

27 adoptee. 

28 

29 NEW SECTION. Section 123. Consent to adoption. ( 1) Consent to the adoption of an adult or 

30 emancipated minor is required only of: 
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1 (a) the adoptee; 

2 (b) the prospective adoptive parent; and 

3 (cl the spouse of the prospective adoptive parent unless: 

4 (1) the spouse and the prospective adoptive parent are legally separated; or 

5 (ii) the court finds that the spouse is not capable of giving consent or is withholding consent 

6 contrary to the best interests of the adoptee and the prospective adoptive parent. 

7 12) The consent of the adoptee and the prospective adoptive parent must: 

B (a) be in writing and be signed in the presence of the court or an individual authorized to take 

9 acknowledgments; 

10 (bl state that the parties agree to assume toward each other the legal relationship of parent and 

11 child and to have all of the rights and be subject to all of the duties of that relationship; and 

12 (cl state that the parties understand the consequences that the adoption may have for any right 

13 of inheritance, property, or support. 

14 (3) The consent of the spouse of the prospective adoptive parent: 

15 (al must be in writing and be signed in the presence of the court or an individual authorized to take 

16 acknowledgments; 

17 (bl must state that the spouse: 

18 (i) consents to the proposed adoption; and 

19 (ii) understands the consequences that the adoption may have for any right of inheritance, 

20 property, or support that the spouse has; and 

21 (cl may contain a waiver OF NOTICE of any proceeding for adoption. 

22 

23 NEW SECTION. Section 124. Jurisdiction and venue. (1) The court has jurisdiction over a 

24 proceeding for the adoption of an adult or emancipated minor if the petitioner has lived in Montana tor at 

25 least 90 days immediately preceding the filing of a petition for adoption. 

26 (2) A petition for adoption may MUST be filed in the court in the county in which a petitioner lives. 

27 

28 NEW SECTION. Section 125. Procedure. Except as otherwise provided in [sections 1 21 through 

29 125], the procedure and law for adoption of a child set forth in [sections 1 through 156] is applicable in 

30 proceedings for the adoption of an adult. The provisions concerning the counseling requirement, 
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preplacement evaluation, postplacement supervision period, and postplacement evaluation are not applicable 

2 to the adoption of an adult. 

3 

4 NEW SECTION. Section 126. Petition for adoption. ( 1 I A petition for adoption must be filed in 

5 triplicate, must be notarized by the petitioners, and must specify: 

6 (al the full names, ages, and place and duration of residence of the petitioners; 

7 (bl the current marital status of petitioners and, if married, the place and date of the marriage; 

8 {c) the circumstances under which the petitioners obtained physical custody of the child and the 

9 name of the individual or agency who placed the child; 

1 O (d) the date and place of birth of the child, if known; 

11 {el the name used for the child in the proceeding and, if a change in name is desired, the full name 

12 by which the child is to be known; 

13 {f) that it is the desire of the petitioners that the relationship of parent and child be established 

14 between the petitioners and the child and to have all the rights and be subject to all the duties of that 

15 relationship; 

16 lg) a full description and statement of value of all property owned or possessed by the child; 

17 (h) the facts, if any, that excuse consent on the part of a person whose consent is required f0r t!·,e 

18 adoption; 

19 (i) that any applicable law governing interstate or intercountry placement was complied with; 

20 (j) that, if applicable, the Indian Child Welfare Act, 25 U.S.C. 1901, et seq., was complied with; 

21 I kl whether a previous petition has been filed by petitioner to adopt the child at issue or any other 

22 child in any court and the disposition of the petitions; and 

23 II) the name and address, if known, of any person who is entitled to receive notice of the petition 

24 tor adoption. 

25 (21 There must be attached to or accompanying the petition: 

26 (a) any written consent required by [sections 125 through 134]; 

27 lb) a certified copy of any court order terminating the rights of the child's parents; 

28 (cl a certified copy of any existing court order in any pending proceeding concerning custody of 

29 or visitation with the child; 

30 Id) a copy of any agreement with a public agency to provide a subsidy for the benefit of the child 
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2 

3 

4 

5 

6 

7 

with a special need; 

le) the postplacement evaluation prepared pursuant to [section 100 or 11 O]; 

If) a disclosure of any disbursements made in connection with the adoption proceeding. 

13) One copy of the petition must be retained by the court. A copy must be sent to: 

la) the department or to the agency participating in the adoption proceeding; aoo OR 

lb) the parent placing the child for adoption in a direct parental placement adoption. 

8 NEW SECTION. Section 127. Time for action on petition for adoption -- waiver. Not less than 6 

9 months from the date the child has been placed with the prospective adoptive parent, the prospective 

10 adoptive parent may apply to the court for a decree of adoption. If the best interests of the adoptee are 

11 served, THEN PURSUANT TO [SECTIONS 108 AND 1171, the court may waive the 6-month postplacement 

12 evaluation period and summarily consider an adoption petition. 

13 

14 NEW SECTION. Section 128. Notice of hearing. ( 1) Upon the filing of a petition for adoption, 

15 notice of hearing must be served on: 

16 (a) a person whose consent to adoption is required under [section 39]; 

17 lb) the department or agency whose consent to adoption is required; 

18 le) the spouse of the petitioner if the spouse has not joined in the petition; 

19 (d) a person who has revoked a consent or relinquishment or is attempting to have a consent or 

20 relinquishment set aside; and 

21 le) any other person named by the court to receive notice. 

22 I 2) The notice must direct the person to appear in court at the time specified and to show cause 

23 why the petition should not be granted. 

24 13) The notice of hearing must be served in a manner appropriate under the Montana Rules of Civil 

25 Procedure. 

26 (4) A notice of hearing is not required to be served on any party: 

27 (a) whose parental rights have been terminated in prior proceedings; 

28 (bl who waives notice in a relinquishment, consent, or other document signed by the party; 

29 (c) who has consented in writing to an adoption; or 

30 (d) whose consent to adoption is not required under [section 40]. 
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NEW SECTION. Section 129. Content of notice. The notice required by [section 1 28] must 

2 contain: 

3 ( 1 l the caption of the petition; 

4 (2) the address and telephone number of the court in which the petition is pending; 

5 (3) a concise summary of the relief requested in the petition; 

6 (4) the name, mailing address, and telephone number of the petitioner or the petitioner's attorney; 

7 and 

8 (5) a statement of the method of responding to the notice and the consequences of failure to 

9 respond. 

10 

11 NEW SECTION. Section 130. Hearing on petition for adoption. ( 1) The petitioners and th•, chil.d 

12 shall appear at the hearing unless the presence of the child is waived by the court. 

13 (2) The court shall examine the petition, the documents accompanying the petition, and the 

14 petitioners and shall receive evidence in support of the petition. 

15 

16 NEW SECTION. Section 131. Granting petition for adoption -- denial of petition. ( 1 I The court 

17 shail issue a decree of adoption awarding custody of the child to the petitioners based on the evidp:;ce 

18 received if it determines that: 

19 (a) the child has been in the physical custody of the petitioners for at least 6 months, unless the 

20 court for good cause shown waives this requirement pursuant to [section 108 or 117]; 

21 (bl notice of hearing on the petition for adoption was properly served or dispensed with; 

22 (c) every necessary consent, relinquishment, waiver, disclaimer, or judicial order terminating 

23 parental rights has been obtained and filed with the court; 

24 (d) any evaluation required by [sections 1 through 156] has been filed with and considered by the 

25 court; and 

26 (el the adoption is in the best interests of th.e child. 

27 (2) If the petition for adoption is denied, the court shall dismiss the petition and enter an 

28 appropriate order as to the future custody of the child according to the best interests of the child. 

29 

30 NEW SECTION. Section 132. Best interests of child. ( 11 In determining whether to grant a 
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1 petition to adopt, the court shall consider all relevant factors in determining the best interests of the child. 

2 The court shall consider factors relevant to the determination of a prospective adoptive parent's parenting 

3 ability, the future security for a child, and familial stability, 

4 12) In a contested adoption proceeding involving a child, the court shall consider the factors set 

5 out in subsection 11) and shall also consider: 

6 la) the nature and length of any relationship already established between a child and any person 

7 seeking to adopt the child; 

8 lb) the nature of any family relationship between the child and any person seeking to adopt the 

9 child and whether that person has established a positive emotional relationship with the child; 

10 (c) the harm that could result to the child from a change in placement; 

11 (d) whether any person seeking to adopt the child has adopted a sibling or half-sibling of the child; 

12 (e) which, if any, of the persons seeking to adopt the child were selected by the placing parent or 

13 the department or agency whose consent to the adoption is required. 

14 (3) In an Indian child placement, the court shall determine if the requirements of the Indian Child 

15 Welfare Act, 25 U.S.C. 1901, et seq., have been met. 

16 

17 NEW SECTION. Section 133. Removal of child from state. Before a decree of adoption is issued, 

1 8 a petitioner may not remove the child from the state for more than 30 consecutive days without the 

1 9 permission of: 

20 (1) the court if the child was placed directly for adoption; or 

21 (2) the department or the agency that placed the child for adoption. 

22 

23 NEW SECTION. Section 134. Decree of adoption. A decree of adoption must state: 

24 (1) the original name of the child; 

25 (2) the name of the petitioner for adoption; 

26 (3) whether the petitioner is married or unmarried; 

27 (4) whether the petitioner is a stepparent of the child; 

28 (5) the name by which the child is to be known; 

29 (6) FOR A CHILD BORN IN MONT ANA, a direction to the vital statistics bureau to issue a new birth 

30 certificate unless the adoptee is 1 2 years of age or older and requests that a new certificate not be issued; 
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(7) the child's date and place of birth, if known; 

2 (8) the effect of the decree of adoption as stated in [section 136]; 

3 19) that the adoption is in the best interests of the child; and 

4 110) whether the birth mother objects to the release of the original birth certificate information upon 

5 the adoptee reaching 18 years of age. 

6 

7 NEW SECTION. Section 135. Communication of decree to department. 11) Within 30 days alter 

8 ~ decree of adoption becomes final, the clerk of court shall send a report of the adoption to the department. 

9 12) If petitioners have requested it, the court shall order the vital statistics bureau to issue a new 

10 birth certificate to the child. 

I 1 

12 NEW SECTION. Section 136. Effect of decree. ( 1) After the decree of adoption is entered: 

·13 la) the relationship of parent and child and all the rights, duties, and other legal consequences of 

14 the relation of parent and child exist between the adoptee and the adoptive parent and the kindred of the 

1 5 adoptive parent; 

16 (b) the former parents and the kindred of the former parents of the adoptee, unless they are the 

17 adoptive parents or the spouse of an adoptive parent, are relieved of all parental responsibilities for '.:1e 

18 adoptee and have no rights over the adoptee except for a former parent's duty to pay arre;,rages for child 

19 support. 

20 (2) A decree ef adof3tion is net sul3jest to a shalleR§e after the decree is iss\cled. 

21 mm A decree of adoption should include a notice to the vital statistics bureau as to the birth 

22 mother's consent to release of the information on the original birth certificate upon the adoptee reaching 

23 18 years of age. 

24 t4+J1l. The relationship of parent and child for the purposes of intestate succession is governed by 

25 Title 72. 

26 

27 NEW SECTION. Section 137. Finality of decree -- expediency. (1) For purposes of appeal, the 

28 decree of adoption is a final order when it is issued. 

29 12) A person may appeal from the order in the manner and form provided for appeals from a 

30 judgment in civil actions. 
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(3) An appeal from a decree of adoption must be heard expeditiously pursuant to the provisions 

2 of I section 78]. 

3 

4 NEW SECTION. Section 138. Rights of adoptee. A decree of adoption does not affect any right 

5 or benefit vested in the adoptee before the decree became final. 

6 

7 NEW SECTION. Section 139. Foreign adoption decrees. When the relationship of parent and child 

8 has been created by a decree of adoption of a court of any other state or country, the rights and obligations 

9 of the parties as to matters within the jurisdiction of this state must be determined pursuant to [sections 

10 1 through 1 56]. 

11 

12 NEW SECTION. Section 140. Visitation and communication agreements. ( 1) Except as otherwise 

1 3 provided in [sections 1 through 156], a decree of adoption terminates any existing order or written or oral 

14 agreement for contact or communication between the adoptee and the birth parents or family. 

15 (2) Any express written agreement entered into between the placing parent and the prospective 

16 adoptive parent after the execution of a relinquishment and consent to adoption is independent of the 

17 adoption proceedings, and any relinquishment and consent to adopt remains valid whether or not the 

18 agreement for contact or communication is later performed. Failure to perform an agreement is not grounds 

19 for setting aside an adoption decree. 

20 (3) A court may order that an agreement for contact or communication entered into under this 

21 section may not be enforced upon a finding that: 

22 (a) enforcement is detrimental to the child; 

23 (b) enforcement undermines the adoptive parent's parental authority; or 

24 (c) due to a change in circumstances, compliance with the agreement would be unduly burdensome 

2 5 to one or more of the parties. 

26 

27 NEW SECTION. Section 141. Confidentiality of records and proceedings. (1) Unless the court 

28 orders otherwise, all hearings held in proceedings under [sections 1 through 156] are confidential and must 

29 be held in closed court without admittance of any person other than interested parties and their counsel. 

30 (2) All papers and records pertaining to the adoption must be kept as a permanent record of the 
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court and must be withheld from inspection. A person may not have access to the records, except: 

2 (a) for good cause shown on order of the judge of the court in which the decree of adoption was 

3 entered; 

4 (bl as provided in [sections 141 through 146]; 

5 (c) as provided in 50-15-121 and 50-15-122~: OR 

6 (D) THE DEPARTMENT'S CHILD SUPPORT ENFORCEMENT DIVISION PROVIDING SERVICES 

7 UNDER 42 U.S.C. 651, ET SEQ. 

8 (3) All files and records pertaining to adoption proceedings retained by the department, a licensed 

9 child-placing agency, a lawyer, or any authorized agency are confidential and must be withheld from 

1 O inspection, except as provided in 50-15-121, 50-15-122, and [sections 141 through 1461. 

11 

12 NEW SECTION. Section 142. Disclosure of records -- nonidentifying information -- consensual 

13 release. 11) The department or authorized person or agency may disclose: 

14 (al nonidentifying information to an adoptee, an adoptive or birth parent, or an extended family 

15 member of an adoptee or birth parent; and 

16 (b) identifying information to a court-appointed confidential intermediary upon order of the court 

17 or as provided in 50-15-121 and 50-15-122. 

18 (2) Information may be disclosed to any person who consents in writing to the release of 

19 · confidential information to other interested persons who have also consented. Identifying information 

20 pertaining to an adoption involving an adoptee who is still a child may not be disclosed based upon a 

21 consensual exchange of information unless the adoptee's adoptive parent consents in writing. 

22 

23 NEW SECTION. Section 143. Petition for appointment of confidential intermediary. (11 An adult 

24 adoptee, an adoptive or birth parent, or an adult extended family member of the adoptee or birth parent 

25 may petition the court for disclosure of identifying information regarding the adoptee, a birth child, a birth 

26 parent, or an extended family member. 

27 121 A petition for disclosure must contain: 

28 (a) as much of the following information as is known by the petitioner: 

29 Iii the name, address, and identification of the petitioner; 

30 (ii) the date of the adoptee's birth; 
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(iii) the county and state where the adoption occurred; 

2 (iv) the date of the adoption; and 

3 (vi any other information known to the petitioner concerning the birth parents, the adoptive parent, 

4 and the adoptee that could assist in locating the person being sought; 

5 (bl written documentation from a certified confidential intermediary agreeing to conduct the search; 

6 and 

7 (c) if the petitioner is not the adoptee or birth parent, the reason the petitioner is requesting the 

8 appointment of a confidential intermediary. 

9 

10 NEW SECTION. Section 144. Appointment of confidential intermediary -- duties -- payment. (1) 

11 After a petition for disclosure has been filed under [section 143], the court shall appoint a confidential 

12 intermediary who shall: 

13 (al conduct a confidential search for the person sought as requested in the petition for disclosure; 

14 (b) refrain from disclosing directly or indirectly any identifying information to the petitioner, unless 

1 5 ordered to do so by the court; and 

16 (cl make a written report of the results of the search to the court not later than 6 months after 

17 appointment. 

18 (2) Upon appointment, a confidential intermediary is entitled to be paid a reasonable fee plus actual 

19 expenses incurred in conducting the search. The fee and expenses must be paid by the petitioner. 

20 (3) A confidential intermediary may inspect otherwise confidential records of the court, the 

21 department, or an authorized agency for use in the search. The confidential intermediary may not disclose 

22 identifying information from the records or any results of a search unless authorized by the court or unless 

23 the parties have executed written consent to the confidential intermediary. Nonidentifying information from 

24 any source may be disclosed without further order from the court. 

25 (4) If a confidential intermediary locates the person being sought, a confidential inquiry must be 

26 made as to whether the located person consents to having that person's present identity disclosed to the 

27 petitioner. The court may request that the confidential intermediary assist in arranging contact between the 

28 petitioner and the located person. 

29 (5) If a confidential intermediary locates the person being sought and the located person does not 

30 consent to having that person's identity disclosed, identifying information regarding that person may be 
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disclosed only upon order of the court for good cause shown. 

2 (6) If the person being sought is found to be deceased, the court may order disclosure of ider1tiiying 

3 information regarding the deceased to the petitioner. 

4 

5 NEW SECTION. Section 145. Disclosure authorized in course of employment. [Sections 1 through 

6 156] do not preclude an employee or agent of a court, department, or agency from: 

7 ( 1) inspecting permanent, confidential, or sealed records for the purpose of discharging a riv 

8 obligation under [sections 1 through 156]; 

9 12) disclosing the name of the court in which a proceeding for adoption occurred or the name of 

10 an agency that placed an adoptee to an individual described in [section 143(1 ll who can venfy the 

11 individual's identity; or 

12 131 disclosing nonidentifying information contained in confidential or sealed records in accordance 

13 with any other applicable state or federal law. 

14 

15 NEW SECTION. Section 146. Release of original birth certificate -- certificate of adoption. I 11 For 

16 a person adopted on or before July 1, 1967, in addition to any copy of an adoptee's original birth certificate 

17 authorized for release by a court order issued pursuant to 50-15-121 or 50-15-122, the departmec,~ shall 

18 furnish a copy of the original birth certificate upon the written request of an adoptee. 

19 12) For a person adopted between July 1, 1967, and September 30, 1997, in addition to any copy 

20 of an adoptee's original birth certificate authorized for release by a court order issued pursuant to 

21 50-15-121 or 50-15-122, the department shall furnish a copy of the original birth certificate upon a court 

22 order. 

23 (31 For a person adopted on or after [the effective date of this section], in addition to any copy of 

24 an adoptee's original birth certificate authorized for release by a court order issued pursuant to 50-15-121 

25 or 50-15-122, the department shall furnish a copy of the original birth certificate upon: 

26 la) the written request of an adoptee who has attained 18 years of age unless the birth parent has 

27 requested in writing that the original birth certificate not be automatically released; or 

28 lb) a court order. 

29 141 For a person adopted on or after [the effective date of this section] and subject to subsection 

30 15), upon the request of an adoptive parent or an adoptee who has attained 18 years of age, the olork of 

; legislative 
\Services 
L\_f!jvision 

- 66 · HB 163 



55th Legislature HB0163.03 

the seurt that anterse a esorea sf aeeptien THE DEPARTMENT shall issue a certificate of adoption that 

2 states the date and place of adoption, the date of birth of the adoptee, the name of each adoptive parent, 

3 and the name of the adoptee as provided in the decree. 

4 15) A birth parent may request in writing to the vital statistics bureau that the birth certificate for 

5 an adoptee not be released without a court order. 

6 

7 NEW SECTION. Section 147. Fees related to placement for adoption by parent. (11 Reasonable 

8 adoption fees may be paid by the adoptive parent for the actual cost of services. The cost of services must 

9 relate to: 

10 la) a petition for adoption; 

11 (b) placement of a child; 

1 2 I c) medical care or services; 

13 (d) prenatal care; 

14 (e) foster care; 

15 If) a preplacement evaluation; 

16 lg) counseling related to providing information necessary to make an informed decision to 

17 voluntarily relinquish a child; 

18 (h) travel or temporary living costs for the birth mother; 

1 9 (i) legal fees incurred for services on behalf of the placing parent; 

20 lj) the reasonable costs incurred by a placing parent in a direct parental placement adoption to 

21 document the disclosures of medical and social history required by [section 81 l; and 

22 (kl other reasonable costs related to adoption that do not include education, vehicles, salary or 

23 wages, vacations, or permanent housing for the birth parent. 

24 (2) A birth parent or a provider of a service listed in subsection ( 1) may receive or accept a 

25 payment authorized by subsection 11). The payment may not be made contingent on the placement of a 

26 child for adoption or upon relinquishment of and consent to adoption of the child. If the adoption is not 

27 completed, a person who is authorized by subsection 11) to make a specific payment is not liable for that 

28 payment unless the person has agreed in a signed writing with a birth parent or a provider of a service to 

29 make the payment regardless of the outcome of the proceeding for adoption. 

30 
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NEW SECTION. Section 148. Limitations on payment of counseling and legal fees. ( 1) A 

2 prospective adoptive parent may pay counseling expenses for a maximum of 10 hours of counseling. 

3 (2) A prospective adoptive parent may pay for legal costs entailed for providing legal counsel for 

4 one birth parent unless the birth parents elect -joint representation. The right of a relinquishing parent to 

5 legal counsel paid by the prospective adoptive parent continues only until the relinquishment becomes 

6 irrevocable. An attorney may not represent both a birth parent and a prospective adoptive parent. 

7 

8 NEW SECTION. Section 149. Prohibited activities -- violations -- penalties. ( 1) A person, other 

9 than the department or a licensed child-placing agency, may not: 

10 (a) advertise in any public medium that the person: 

11 (il knows of a child who is available for adoption; or 

12 (ii) is willing to accept a child for adoption or knows of prospective adoptive parents for a ch!id; 

13 or 

14 (bl engage in placement activities as defined in [section 151 ]. 

15 (2) An individual other than an extended family member or stepparent of a child may not obtain 

16 legal or physical custody of a child for purposes of adoption unless the individual has a favorable 

17 preplacement evaluation or a court-ordered waiver of the evaluation. 

18 (3) A person who, as a condition for placement, relinquishment, or consent to the adoption of a 

19 child, knowingly offers, gives, agrees to give, solicits, accepts, or agrees to accept from another person, 

20 either directly or indirectly, anything other than the fees allowed under [section 14 71 commits the offense 

21 of paying or charging excessive adoption process fees. 

22 (4) It is illegal to require repayment or reimbursement of anything provided to a birth parent under 

23 [section 14 71. All payments by the adoptive parent made on behalf of a birth parent pursuant to this 

24 section are considered a gift to the birth parent. 

25 (5) A person convicted of the offense of paying or charging excessive adoption process fees, 

26 attempting to recover expenses incurred from an adoption process, or otherwise violating [sections 1 

27 through 156] may be fined an amount not to exceed $10,000 in an action brought by the appropriate city 

28 or county attorney. The court may also enjoin from further violations any person who violates [sections 

29 1 through 156]. 

30 
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1 NEW SECTION. Section 150. Action by department. The department may review and investigate 

2 compliance with [sections 1 through 156] and may maintain an action in court to compel compliance. 

3 

4 NEW SECTION. Section 151. Definitions. As used in [sections 151 through 156], the following 

5 definitions apply: 

6 (1) "Person" includes any individual, partnership, voluntary association, or corporation. 

7 (2) "Placement activities" means any of the following: 

8 (al placement of a child for adoption; 

9 (bl arranging or providing short-term foster care for a child pending an adoptive placement; or 

10 (cl facilitating placement of a child by maintaining a list in any form of birth parents or prospective 

11 adoptive parents. 

12 (3) "Soliciting" means to request, offer, promote, refer, or entice, either directly or indirectly 

13 through correspondence, advertising, or other method, a potential adoptive parent or couple, birth parent 

14 or parents, or placement of a child by a birth parent. 

15 

16 NEW SECTION. Section 152. General duties of department. The department shall: 

1 7 ( 1) issue licenses to entities engaged in child placement activities on [the effective date of this 

18 section] if the licensed applicant has met the requirements established by the department by rule; 

19 (2) prescribe the conditions upon which child-placing licenses are issued and revoked; and 

20 (3) adopt rules for the conduct of the affairs of child-placing agencies that are consistent with the 

21 welfare of children. 

22 

23 NEW SECTION. Section 153. License required -- term of license -- no fee charged. ( 1) Only an 

24 entity holding a current child-placing agency license issued by the department may act as an agency for 

25 the purpose of: 

26 (al procuring or selecting proposed adoptive homes; 

27 (bl placing children in proposed adoptive homes; 

28 (cl soliciting persons to adopt children or arranging for persons to adopt children; 

29 (dl soliciting persons to relinquish children or place children in potential adoptive homes; or 

30 (el engaging in placement activities. 
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(2) Licenses are valid for 1 year after issuance. A fee may not be charged for a license. 

2 

3 NEW SECTION. Section 154. Requirements for licensure. The department may issue licenses to 

4 agencies meeting the following minimum requirements: 

5 ( 1) The chief function of the agency or a specific program within the agency must be the care and 

6 placement of children. 

7 (2) The agency operates on a nonprofit basis and is financially responsible in and for its operation. 

8 (3) The agency meets the requirements as designated by the department by rule. 

9 (4) The directing or managing personnel of the agency must be qualified both on the basis of 

1 O professional educational experience and character. 

11 (5) Complete records must be kept of both the children and adopting parents with which the 

12 agency deals, and the records must be maintained in accordance with [section 141 ]. 

13 (6) The agency shall maintain and use an in-state office for making a social study of the child and 

14 proposed adoptive parent before placement of the child, particularly with regard to: 

15 (al the physical and mental health, emotional stability, and personal integrity of the adoptive parent 

16 and the parent's ability to promote the child's welfare; and 

17 (b) the physical and mental condition of the child and the child's family background. 

18 (7) The agency must have the ability to provide education for adoptive parents and c0unseling for 

19 placing parents as required in [section 48] and department rules. 

20 (8) The agency shall agree to cooperate with courts having jurisdiction in adoptive matters and with 

21 other public agencies having to deal with the welfare of children. 

22 (9) The agency shall, annually, submit a full, complete, and true financial statement to the 

23 department, and the statement must contain a full accounting of the operations of the agency during the 

24 preceding year. 

25 

26 NEW SECTION. Section 155. Investigation of agencies -- cancellation of licenses. ( 1) The 

27 department may, through its authorized representative, investigate the operations of licensed agencies and 

28 may cancel licenses for failure to observe prescribed rules or to maintain minimum requirements. An 

29 agency shall give to representatives of the department all information requested and allow them to observe 

30 the operation of the agency. 
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1 (2) When the department finds, upon the basis of the statement required by [section 154(9)] or 

2 upon its own investigation, that an agency has not conducted or is financially incapable of conducting its 

3 operations according to the established standards, the department may suspend, revoke, or deny a license 

4 for the agency. 

5 

6 NEW SECTION. Section 156. Violation a misdemeanor·· penalty. ( 1) Any person who maintains 

7 or conducts an agency for procuring the adoption of children or assists in the maintaining or conducting 

8 of an agency without first obtaining a child-placing license is guilty of a misdemeanor and upon conviction 

9 of a first offense shall be punished by a fine not exceeding $1,000 or imprisonment for up to 1 year in jail 

1 O and shall be enjoined from further engaging in agency activities. 

11 (2) Upon the second conviction of a person for violation of [sections 153 through 155]. the person 

1 2 is guilty of a felony and may be punished by a fine not exceeding $10,000 or imprisonment for up to 5 

13 years in prison and shall be enjoined from further engaging in agency activities. 

Section 157. Section 2-6-104, MCA, is amended to read: 

14 

15 

16 "2-6-104. Records of officers open to public inspection. Except as provided in 40 Q 126 and 

1 7 27-1 8-111 and [section 141 L the public records and other matters in the office of any officer are at all 

18 times during office hours open to the inspection of any person." 

19 

20 Section 158. Section 2-18-606, MCA, is amended to read: 

21 "2-18-606. Parental leave for state employees. ( 1) The department of administration shall develop 

22 a parental leave policy for permanent state employees. The policy must permit an employee to take a 

23 reasonable leave of absence and permit the employee to use sick leave, immediately following the birth or 

24 placement of a child, for a period not to exceed 15 working days if: 

25 (a) the employee is adopting a child; or 

26 (b) the employee is a birth father. 

27 (2) As used in this section, "placement" means placement for adoption as defined in 40 Q 103 

28 33-22-130." 

29 

30 Section 159. Section 17-7-502, MCA, is amended to read: 

\
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"17-7-502. Statutory appropriations -- definition -- requisites for validity. 11) A statutory 

2 appropriation is an appropriation made by permanent law that authorizes spending by a state agency 

3 without the need for a biennial legislative appropriation or budget amendment. 

4 (2) Except as provided in subsection (4), to be effective, a statutory appropriation must comply 

5 with both of the following provisions: 

6 {a) The law containing the statutory authority must be listed in subsection (3). 

7 {b) The law or portion of the law making a statutory appropriation must specifically state that a 

8 statutory appropriation is made as provided in this section. 

9 (3) The following laws are the only laws containing statutory appropriations: 2-9-202; 2-17-105; 

10 2 18-812; 3-5-901; 5-13-403; 10-3-203; 10-3-31O;10-3-312; 10-3-314; 10-4-301; 15-1-111; 15-23 706; 

11 15-30-195; 15-31-702; 15-37-117; 15-38-202; 15-65-121; 15-70-101; 16-1-404; 16-1-410; 16-"1-411; 

12 16-11-308; 17-3-106; 17-3-212; 17-5-404; 17-5-424; 17-5-804; 17-6-101; 17-6-201; 177304; 

13 18-11-112; 19-2-502; 19-6-709; 19-9-1007; 19-17-301; 19-18-512; 19-18-513; 19-18-606; 19-19-205; 

14 19-19-305; 19-19-506; 20-8-107; 20-8-111; 20-9-361; 20-26-1503; 23-5-136; 23-5-306; 23-5409; 

15 23-5-610; 23-5-612; 23-5-631; 23-7-301; 23-7-402; 32-1-537; 37-43-204; 37-51-501; 39-71-503; 

16 39-71-907; 39-71-2321; 39-71-2504; [section 16); 44-12-206; 44-13-102; 50-4-623; 505 232; 

17 50-40-206; 53-6-150; 53-6-703; 53-24-206; 60-2-220; 67-3-205; 75-1-1101; 75-5-1108; 75-6 : I 4; 

18 75-11-313; 76-12-123; 80-2-103; 80-2-222; 80-4-416; 81-5-111; 82-11-136; 82-11-161; 85-1-220; 

19 85-20-402; 90-3-301; 90-4-215; 90-6-331; 90-7-220; 90-7-221; and 90-9-306. 

20 (4) There is a statutory appropriation to pay the principal, interest, premiums, and costs of issuing, 

21 paying, and securing all bonds, notes, or other obligations, as due, that have been authorized arid issued 

22 pursuant to the laws of Montana. Agencies that have entered into agreements authorized by the laws of 

23 Montana to pay the state treasurer, for deposit in accordance with 17-2-101 through 17-2-107, as 

24 determined by the state treasurer, an amount sufficient to pay the principal and interest as due on the 

25 bonds or notes have statutory appropriation authority for the payments. (In subsection (3): pursuant to sec. 

26 7, Ch. 567, L. 1991, the inclusion of 19-6-709 terminates upon death of last recipient eligible for 

27 supplemental benefit; and pursuant to sec. 7(2), Ch. 29, L. 1995, the inclusion of 15-30-195 terminates 

28 July 1, 2001.)" 

29 

30 Section 160. Section 25-1-201, MCA, is amended to read: 
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"25-1-201. Fees of clerk of district court. (1) The clerk of the district court shall collect the 

2 following fees: 

3 (a) at the commencement of each action or proceeding, except a petition tor dissolution of 

4 marriage, from the plaintiff or petitioner, $80; for filing a complaint in intervention, from the intervenor, 

5 $80; for filing a petition for dissolution of marriage, a fee of $120; and for filing a petition for legal 

6 separation, a fee of $120; 

7 (b) from each defendant or respondent, on appearance, $60; 

8 (c) on the entry of judgment, from the prevailing party, $45; 

9 (dl for preparing copies of papers on file in the clerk's office, 50 cents per page for the first five 

10 pages of each file, per request, and 25 cents per additional page; 

11 (el for each certificate, with seal, $2; 

12 (f) for oath and jurat, with seal, $1; 

13 (g) for search of court records, 50 cents for each year searched, not to exceed a total of $25; 

14 (h) for filing and docketing a transcript of judgment or transcript of the docket from all other courts, 

15 the fee for entry of judgment provided for in subsection ( 1 )(c); 

16 (il for issuing an execution or order of sale on a foreclosure of a lien, $5; 

17 (j) for transmission of records or files or transfer of a case to another court, $5; 

18 (k) for filing and entering papers received by transfer from other courts, $1 0; 

19 (I) for issuing a marriage license, $30; 

20 (m) on the filing of an application for informal, formal, or supervised probate or for the appointment 

21 of a personal representative or the filing of a petition for the appointment of a guardian or conservator, from 

22 the applicant or petitioner, $70, which includes the fee for filing a will for probate; 

23 (nl on the filing of the items required in 72-4-303 by a domiciliary foreign personal representative 

24 of the estate of a nonresident decedent, $55; 

25 (o) for filing a declaration of marriage without solemnization, $30; 

26 (p) for filing a motion for substitution of a judge, $100~ 

27 lg) for filing a petition for adoption, $75. 

28 (2) Except as provided in subsections (3) through (8), 32% of all fees collected by the clerk of the 

29 district court must be deposited in and credited to the district court fund. If no district court fund exists, 

30 that portion of the fees must be deposited in the general fund for district court operations. The remaining 
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portion of the fees must be remitted to the state to be deposited as provided in 19-5-404. 

2 (31 In the case of a fee collected for issuing a marriage license or filing a declaration of marriage 

3 without solemnization, $14 must be deposited in and credited to the state general fund, $6.40 must be 

4 deposited in and credited to the county general fund, and $9.60 must be remitted to the state to be 

5 deposited as provided in 19-5-404. 

6 (4) Of the fee for filing a petition for dissolution of marriage or legal separation, $40 must be 

7 deposited in the state general fund, $35 must be remitted to the state to be deposited as prnv:ded in 

8 19-5-404, $5 must be deposited in the children's trust fund account established by 41-3-702, and $20 

9 must be deposited in and credited to the district court fund. If no district court fund exists, the $20 must 

1 O be deposited in the general fund for district court operations. 

11 (5) (a) Before the percentages contained in subsection (2) are applied and the fees deposited in the 

12 district court fund or the county general fund or remitted to the state, the clerk of the district court shail 

13 deduct from the following fees the amounts indicated: 

14 (ii at the commencement of each action or proceeding and for filing a complaint in intervention as 

15 provided in subsection (1)1a), $35; 

16 (i'1) from each defendant or respondent, on appearance, as provided in subsection ( 1) (bl, $ 2 5: 

17 (iii) on the entry of judgment as provided in subsection (1 )(c), $15; and 

18 (iv) from the applicant or petitioner, on the filing of an application for probate or for the appointment 

19 of a personal representative or on the filing of a petition for appointment of a guardian or conservator, as 

20 provided in subsection (1 )(m), $15. 

21 lb) The clerk of the district court shall deposit the money deducted in subsection (5i(al in the 

22 county general fund for district court operations unless the county has a district court fund. If the county 

23 has a district court fund, the money must be deposited in that fund. 

24 16) The fee for filing a motion for substitution of a judge as provided in subsection (1 )(pl must be 

25 remitted to the state to be deposited as provided in 19-5-404. 

26 (7) Fees collected under subsections (1)(d) through (1)(i) must be deposited in the district court 

27 fund. If no district court fund exists, fees must be deposited in the general fund for district court operations. 

28 (8) The clerk of the district court shall remit to the credit of the state general fund $20 of each fee 

29 collected under the provisions of subsections ( 1 )(a) through I 1 )(c), I 1 )(m), and ( 1 )(nl to fund a portion of 

30 judicial salaries. 
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1 19) The clerk of district court shall remit to the credit of the special revenue account established 

2 in {section 16] $70 of the filing fee required in subsection l1)(g), AND $5 OF THE FILING FEE MUST BE 

3 DEPOSITED IN THE DISTRICT COURT FUND. IF NO DISTRICT COURT FUND EXISTS, FEES MUST BE 

4 DEPOSITED IN THE GENERAL FUND FOR DISTRICT COURT OPERATIONS." 

5 

6 Section 161. Section 33-22-130, MCA, is amended to read: 

7 "33-22-130. Coverage for adopted children from time of placement -- preexisting conditions. I 1) 

8 Each group and individual disability policy, certificate of insurance, or membership contract that is delivered, 

9 issued for delivery, renewed, extended, or modified in this state must provide coverage for an adopted child 

10 of the insured or subscriber to the same extent as for natural children of the insured or subscriber. 

11 (2) The coverage required by this section must be effective from the date of placement for the 

1 2 purpose of adoption and must continue unless the placement is disrupted prior to legal adoption and the 

1 3 child is removed from placement. Coverage at the time of placement must include the necessary care and 

14 treatment of medical conditions existing prior to the date of placement. 

15 (3) As used in this section, "placement" means 13las0FR0nt for acJoi;:,tion as cJofinecJ in 4 0 8 103 the 

16 transfer of physical custody of a child who is legally free for adoption to a person who intends to adopt the 

17 child." 

18 

19 Section 162. Section 33-30-1016, MCA, is amended to read: 

20 "33-30-1016. Coverage for adopted children from time of placement -- preexisting conditions. 11 l 

21 Each individual or group membership contract issued or amended by a health service corporation in this 

22 state that provides coverage of dependent children of a member must provide coverage for an adopted child 

23 of the member to the same extent as for natural children of the member. 

24 12) The coverage required by this section must be effective from the date of placement for the 

25 purpose of adoption and must continue unless the placement is disrupted prior to legal adoption and the 

26 child is removed from placement. Coverage at the time of placement must include the necessary care and 

27 treatment of medical conditions existing prior to the date of placement. 

28 (3) As used in this section, "placement" FReans 13las0FR0nt for acJ013ti0n has the meaning as defined 

29 in 40 8 103 33-22-130." 

30 
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1 Section 163. Section 33-31-114, MCA, is amended to read: 

2 "33-31-114. Coverage for adopted children from time of placement -- preexisting conditions. ( 1 ) 

3 Each health maintenance contract regulated under this chapter must provide coverage for an adopted child 

4 of the enrollee to the same extent as for natural children of the enrollee. 

5 (2) The coverage required by this section must be effective from the date of placement for the 

6 purpose of adoption and must continue unless the placement is disrupted prior to legal adoption and the 

7 child is removed from placement. Coverage at the time of placement must include the necessary care and 

8 treatment of medical conditions existing prior to the date of placement. 

9 (3) As used in this section, "placement" FRoans 13lasoFF1ont tor ado13tion has the meaning as defined 

10 in 40 8 103 33-22-130." 

11 

12 Section 164. Section 37-60-301, MCA, is amended to read: 

13 "37-60-301. License required. I 1) Except as provided in 37-60-105, it is unlawful for any person 

14 to act as or perform the duties as defined in 37-60-101 of a contract security company or proprietary 

15 security organization, a private investigator, or a private security guard without having first obtained a 

16 license from the board. Those persons licensed on April 18, 1983, shall retain their current licensure status 

17 and shall renew their licenses on the renewal date as prescribed by the department. 

18 (2) . It is unlawful for any unlicensed person to act as, pretend to be, or represent to the public that 

19 the person is licensed as a private investigator, a contract security company, a proprietary security 

20 organization, or a private security guard. 

21 I 3) A person appointed by the court as a confidential intermediary under [section 144] 1s not 

22 reguired to be licensed under this chapter. A person who is licensed under this chapter is not authorized 

23 to act as a confidential intermediary, as defined in [section 31, without meeting the requirements of [section 

24 144]. 

25 ~Bl A person who knowingly engages an unlicensed private investigator, private security guard, 

26 or contract security company is guilty of a misdemeanor punishable under 37-60-411." 

Section 165. Section 40-6-108, MCA, is amended to read: 

27 

28 

29 "40-6-108. Statute of limitations. (1) An action may be commenced at any time for the purpose 

30 of declaring the existence or nonexistence of the father and child relationship presumed under sussostion 
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1 (a), (IJ), or (s) of 40-6-105( 1 )(a), ( 1 )(bl. or ( 1 )(cl. 

2 12) After the presumption has been rebutted, paternity of the child by another - individual may 

3 be determined in the same action if the other - individual has been made a party. 

4 (3) An action to determine the existence or nonexistence of the father and child relationship as to 

5 a child who has no presumed father under 40-6-105: 

6 (a) may not be brought by the child later than 2 years after the child attains the age of maJority; 

7 (bl may be brought by a state agency at any time after the first application is made under Title IV-D 

8 of the Social Security Act for services to the child and before the child attains the age of majority. This 

9 subsection is intended to apply retroactively, within the meaning of 1-2-109, to any child for whom a 

10 paternity action was barred or could have been barred by a shorter limitation period. However, in previously 

11 barred actions that are revived by this subsection, the father is not liable to the state agency for support 

12 of the child. 

13 (4) The father's liability for a statutory debt created by the payment of public assistance is limited 

14 to the amount of assistance paid during the 2-year period preceding commencement of the action. This 

15 subsection does not limit the subsequent accrual of a statutory debt. 

16 (5) Section 40-6-107 and this section do not extend the time within which a right of inheritance 

17 or a right to a succession may be asserted beyond the time provided by law relating to distribution and 

18 closing of decedents' estates or to the determination of heirship or otherwise. 

19 (6) After the conclusion of an adoption proceeding under Title 40, shaptor 8 [sections 1 through 

20 156], a further action to declare the existence or nonexistence of the father and child relationship of the 

21 adopted child may not be commenced, except as provided in 40-8-112." 

22 

23 Section 166. Section 41-3-609, MCA, is amended to read: 

24 "41-3-609. Criteria for termination. ( 1) The court may order a termination of the parent-child legal 

25 relationship upon a finding that any of the following circumstances exist: 

26 (al the parents have relinquished the child pursuant to 40 €i 13a [sections 43 and 51); 

27 (b) the child has been abandoned by the parents as set forth in 41-3-102(7)(e); 

28 (c) the child is an adjudicated youth in need of care and both of the following exist: 

29 (i) an appropriate treatment plan that has been approved by the court has not been complied with 

30 by the parents or has not been successful; and 
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Iii) the conduct or condition of the parents rendering them unfit is unlikely to change within a 

2 reasonable time; or 

3 Id) the parent has failed to successfully complete a treatment plan approved by the court within 

4 the time periods allowed tor the child to be in foster care under 41-3-410 unless it orders other permanent 

5 legal custody under 41-3-410. 

6 12) In determining whether the conduct or condition of the parents is unlikely to change within a 

7 reasonable time, the court fffil6t shall enter a finding that continuation of the parent-child legal relationship 

8 will likely result in continued abuse or neglect or that the conduct or the condition of the parents renders 

9 the parents unfit, unable, or unwilling to give the child adequate parental care. In making the 

1 O determinations, the court shall consider but is not limited to the following: 

11 (a) emotional illness, mental illness, or mental deficiency of the parent of such duration or nature 

12 as to render the parent unlikely to care for the ongoing physical, mental, and emotional needs of the child 

1 3 within a reasonable time; 

14 (b) a history of violent behavior by the parent; 

15 (c) a single incident of life-threatening or gravely disabling injury to or disfigurement of the child 

16 caused by the parent; 

17 (d) excessive use of intoxicating liquor or of a narcotic or dangerous drug that affects the parsnt's 

18 ability to care and provide for the child; 

19 le) present judicially ordered long-term confinement of the parent; 

20 If) the injury or death of a sibling due to proven parental abuse or neglect; and 

21 (g) any reasonable efforts by protective service agencies that have been unable to rehabilitate the 

22 parent. 

23 13) In considering any of the factors in subsection (2) in terminating the parent-child relationship, 

24 the court shall give primary consideration to the physical, mental, and emotional conditions and needs of 

25 the child. The court shall review and, if necessary, order an evaluation of the child's or the parent's 

26 physical, mental, and emotional conditions. 

27 (4) A treatment plan is not required under this part upon a finding by the court following hearing 

28 if: 

29 (a) two medical doctors submit testimony that the parent is so severely mentally ill that the parent 

30 cannot assume the role of parent; 
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1 (b) the parent is incarcerated for more than 1 year and a treatment plan is not practical considering 

2 the incarceration; or 

3 le) the death of a sibling caused by abuse or neglect by the parent has occurred. 

4 15) If a person is convicted of a felony in which sexual intercourse occurred or if a minor is 

5 adjudicated a delinquent youth because of an act that, if committed by an adult, would be a felony in which 

6 sexual intercourse occurred and, as a result of the sexual intercourse, a ild is born, the court may 

7 terminate the offender's parental rights to the child at any time after the conviction or adjudication." 

Section 167. Section 41-5-603, MCA, is amended to read: 

8 

9 

10 "41-5-603. Youth court and department records. (1) Except as provided in subsection (2), all 

11 youth court records on file with the clerk of court, including reports of preliminary inquiries, petitions, 

12 motions, other filed pleadings, court findings, verdicts, orders, and decrees, are open to public inspection 

13 until the records are sealed under 41-5-604. 

14 (2) Social, medical, and psychological records, predispositional studies, supervision records of 

15 probationers, and any report, charge, or allegation that is not adjudicated pursuant to this chapter are open 

16 only to the following: 

17 (a) the youth court and its professional staff; 

18 (b) representatives of any agency providing supervision and having legal custody of a youth; 

19 (c) any other person, by order of the court, having a legitimate interest in the case or in the work 

20 of the court; 

21 Id) any court and its probation and other professional staff or the attorney for a convicted party 

22 who had been a party to proceedings in the youth court when considering the sentence to be imposed upon 

23 the party; 

24 (e) the county attorney; 

25 (f) the youth who is the subject of the report or record, after emancipation or reaching the age of 

26 majority; 

27 (g) a member of a county interdisciplinary child information team formed under 52-2-211 who is 

28 not listed in this subsection (2); 

29 (h) members of a local interagency staffing group provided for in 52-2-203; aR4 

30 Ii) persons allowed access to the records under 45-5-624(7); and 
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(j) persons allowed access under [section 85]. 

2 (3) Any part of records information secured from records listed in subsection (2), when presented 

3 to and used by the court in a proceeding under this chapter, must also be made available to the counsel 

4 for the parties to the proceedings. 

5 (4) After youth court and department records, reports of preliminary inquiries, predispositional 

6 studies, and supervision records of probationers are sealed, they are not open to inspection except, upon 

7 order of the youth court, for good cause to: 

8 (a) those persons and agencies listed in subsection (2); and 

9 (b) adult probation professional staff preparing a presentence report on a youth who has reached 

1 O the age of majority." 

11 

12 Section 168. Section 41-5-604, MCA, is amended to read: 

13 "41-5-604. Disposition of records. (1) Except as provided in subsections (2) and (5), youth court 

14 records and law enforcement records pertaining to a youth covered by this chapter must be physically 

15 sealed 3 years after supervision for an offense ends. The records may be unsealed if a new offense is 

16 committed. 

17 (2) In those cases in which jurisdiction of the court or any agency is extended beyond the yn:..cn's 

18 18th birthday, the records and files not exempt from sealing under subsection (5) must be physically sealed 

1 9 upon termination of the extended jurisdiction. 

20 (3) Upon the physical sealing of the records pertaining to a youth pursuant to this section, an 

21 agency or department that has in its possession copies of the sealed records shall also seal or destroy the 

22 copies of the records. Anyone violating the provisions of this subsection is subject to contempt of court. 

23 (4) This section does not prohibit the destruction of records with the consent of the youth court 

24 Judge or county attorney after 10 years from the date of sealing. 

25 (5) The requirements for sealed records in this section do not apply to fingerprints, DNA records, 

26 photographs, youth traffic records, records in any case in which the youth did not fulfill all requirements 

27 of the court's judgment or disposition, or records referred to in 45-5-624(7) pr [section 85]." 

28 

Section 169. Section 50-15-223, MCA, is amended to read: 29 

30 "50-1 5-223. Certificates of birth following adoption, legitimation, or determination or 
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1 acknowledgment of paternity. ( 1) The department shall establish a new certificate of birth for a person born 

2 in this state when the department receives the following: 

3 (a) a certificate of adoption, as provided in 50-15-311, a certificate of adoption prepared and filed 

4 in accordance with the laws of another state or foreign country, or a certified copy of the decree of 

5 adoption, together with the information necessary to identify the original certificate of birth and to establish 

6 a new certificate of birth; or 

7 (bl a request that a new certificate be established if the request shows that: 

8 (i) a district court has determined the paternity of the person; or 

9 (ii) both parents have acknowledged the paternity of the person and request that the surname be 

10 changed from that shown on the original certificate. 

11 (2) The date of birth and the city and county of birth must be stated in the newly established 

12 certificate of birth. The department shall substitute the new certificate of birth for the original certificate 

13 of birth in the files. The original certificate of birth and the evidence of adoption, legitimation, court 

14 determination of paternity, or paternity acknowledgment A'lay Rot so Jre only subject to inspection, except 

15 upon order of a district court, as provided by rule, as provided in [sections 141 through 146], or as 

16 otherwise provided by state law. 

17 (3) Upon receipt of a report of an amended decree of adoption, the department shall amend the 

18 certificate of birth as provided in rules adopted by the department. 

19 (4) Upon receipt of a report or decree of annulment of adoption, the department shall restore the 

20 original certificate of birth issued before the adoption to its place in the files and the certificate of birth 

21 issued upon adoption and evidence pertaining to the adoption proceeding may not be open to inspection, 

22 except upon order of a district court or as provided by rule adopted by the department. 

23 (5) Upon written request of both parents and receipt of a sworn acknowledgment and other 

24 credible evidence of paternity signed by both parents of a child born outside of marriage, the department 

25 shall reflect the paternity on the child's certificate of birth if paternity is not already shown on the certificate 

26 of birth. 

27 (6) If a certificate of birth is not on file for the adopted child for whom a new certificate of birth 

28 is to be established under this section and the date and place of birth have not been determined in the 

29 adoption or paternity proceedings pertaining to the child, a delayed certificate of birth must be filed with 

30 the department, as provided in 50-15-204, before a new certificate of birth may be established. The new 
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certificate of birth must be prepared on a form prescribed by the department. 

2 (7) When a new certificate of birth is established by the department, the department may direct 

3 that all copies of the original certificate of birth in the custody of any other custodian of vital records in this 

4 state either be sealed from inspection or be forwarded to the department for sealing from inspection. 

5 (8) {a) The department shall, upon request of the adopting parents, prepare and register a 

6 certificate of birth in this state for a person born in a foreign country who is not a citizen of the United 

7 States and who was adopted through a district court in this state. 

8 {b) The certificate of birth must be established by the department upon receipt of a certificate of 

9 adoption, conforming to the requirements of 50-15-311, from the court that reflects entry of an order of 

1 O adoption, proof of the date and place of the child's birth, and a request for the estabiishment of a certificate 

11 of birth from the court, the adopting parents, or the adopted person, if the person is 18 years of age or 

12 older. 

13 {c) The certificate of birth must be labeled "Certificate of Foreign Birth" and must contain the actual 

14 country of birth. A statement must be included on the certificate indicating that it is not evidence of United 

15 States citizenship for the child for whom it is issued. 

16 {d) After registration of the' certificate of birth in the new name of the adopted person, the 

17 department shall seal and file the certificate of adoption, which is not subject to inspection, except ,;µon 

18 order of the district court, as provided by rule, or as otherwise provided by state law. 

19 (9) The department may promulgate rules necessary to implement this section." 

20 

21 Section 170. Section 52-2-505, MCA, is amended to read: 

22 "52-2-505. Records to be confidential. All records regarding subsidized adoption are confidential 

23 and may be disclosed only in accordance with the provisions of 4 0 8 12a [section 141 j." 

24 

25 NEW SECTION. Section 171. Repealer. Sections 40-6-125, 40-6-126, 40-6-127, 40·6· 128, 

26 40-6-129, 40-6-130, 40-6-135, 40-8-101, 40-8-102, 40-8-103, 40-8-104, 40·8· 105, 40·8· 106, 40-8-107, 

27 40-8· 108, 40-8-109, 40-8-110, 40-8-111, 40-8-112, 40-8-113, 40-8-114, 40-8-115, 40-8-116, 40-8-117, 

28 40-8-121, 40-8-122, 40-8-123, 40-8-1 24, 40-8-125, 40-8-126, 40-8· 1 27, 40-8-128, 40-8-135. 40-8-1 36, 

29 40-8-201, afl4 40-8-202, 52-2-401, 52-2-402, 52-2-403, 52-2-404, 52-2-405, 52-2-406, AND 52-2-407, 

30 MCA, are repealed. 
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NEW SECTION. Section 172. Severability. If a part of [this act] is invalid, all valid parts that are 

2 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

3 applications, the part remains in effect in all valid applications that are severable from the invalid 

4 applications. 

5 

6 NEW SECTION. Section 173. Applicability. ( 1) [Sections 1 through 156] apply to proceedings 

7 commenced on or after October 1, 1997. 

8 (2) A petition for adoption filed prior to October 1, 1997, is governed by the law in effect at the 

9 time the petition was filed. 

1 O (3) The putative father registry requirements apply to children born on or after October 1, 1997. 

11 

12 NEW SECTION. Section 174. Code commissioner instructions. The code commissioner shall 

13 renumber Title 41, shaJ)ter 4, ans Title 52, chapter 2, parts 4 am:l PART 5, as an integral part of [sections 

14 1 through 156] and make any changes necessary to reflect the renumbering. The entire body of material 

15 must be codified as Title 42. 

16 

17 NEW SECTION. Section 175. Termination. [Sections 27, 59, 64, 66, 98 69, and 741 terminate 

18 October 1, 1998. 

19 

20 NEW SECTION. Section 176. Notification to tribal governments. The secretary of state shall send 

21 a copy of [this act] to each tribal government located on the seven Montana reservations. 

22 

23 NEW SECTION. Section 177. Effective dates. ( 1) Except as provided in subsection 12), [this act] 

24 is effective October 1, 1 997. 

25 (2) [Sections 19 through 26, 28 through 38, 60, 65, 67, W 68, and 75] are effective October 1, 

26 1998. 

27 -END-
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