55th Legislature HB0163.01

1 HOUSE BILL NO. 163
2 INTRODUCED BY MENAHAN
3 BY REQUEST OF THE DEPARTMENT OF PUBLIC HEALTH AND HUMAN SERVICES

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING AND CLARIFYING THE LAWS
GOVERNING ADOPTION; PROVIDING PROCEDURES FOR VARIOUS TYPES OF ADOPTIONS; PROVIDING
FOR A PUTATIVE FATHER REGISTRY; PROVIDING FOR THE RELINQUISHMENT AND TERMINATION OF
PARENTAL RIGHTS; PROVIDING FOR DEGREES OF ACCESS TO RECORDS; PRESCRIBING A FEE FOR
FILING A PETITION FOR ADOPTION; STATUTORILY APPROFRIATING FEES; AMENDING SECTICNS

o W W N,

2-6-104, 2-18-608, 17-7-602, 25-1-201, 33-22-130, 33-30-1016, 33-31-114, 37-60-301, 40-6-108,
11 41-3-609, 41-56-603, 41-5-604, 50-15-223, AND 52-2-505, MCA; REPEALING SECTIONS 40-6-125,
12 40-6-126,40-6-127,40-8-128,40-6-129,40-6-130,40-6-135,40-8-101,40-8-102,40-8-103,40-8-104,
13 40-8-105,40-8-106,40-8-107,40-8-108,40-8-109,40-8-110,40-8-111,40-8-112,40-8-113,40-8-114,
14  40-8-115,40-8-116,40-8-117,40-8-121,40-8-122,40-8-123, 40-8-124,40-8-125,40-8-126,40-8-127,
156  40-8-128B, 40-8-135, 40-8-136, 40-8-201, AND 40-8-202, MCA; AND PROVIDING EFFECTIVE DATES,
16  APPLICABILITY DATES, AND A TERMINATION DATE."

17
18 STATEMENT OF INTENT
19 A statement of intent is required for this bill because the bill gives the department of public health

20 and human services authority to adopt administrative rules. The rules must provide procedures for the
21 putative father registry, including methods of notification, filing, and accessing information. The
22 department shail adopt rules for licensing child-placing agencies. To the extent feasibie, the rules shouid
23 incorporate existing procedures. The needs of the child in the adoption proceeding must be the primary
24  focus of the rules.

25

26  BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA.

27

28 NEW SECTION. Section 1. Short title. [Sections 1 through 156] may be cited as the "Montana
29 Adoption Act”.
30
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NEW SECTION. Section 2. Adoption policy. {1) Itis the policy of the state of Montana to ensure

that the best interests of the child are met by adoption proceedings.

{2) The primary purpose of adoption is to heip a child become a permanent member of a nurturing
family that can give the child the care, protection, and opportunities essential for healthy personal growth
and development.

(3) The well-being of the adopted child is the main objective in the placement of a chiid for
adoption. The needs of the child must be the primary focus of adoption proceedings, with full recognition
of the interdependent needs and interests of birth parents and adoptive parents.

{4} itis the policy of the state of Maontana to support relationships between adoptees and their birth

families when desired by the affected parties.

NEW SECTION. Section 3. Definitions. As used in [sections 1 through 156}, untess the context

requires otherwise, the following definitions apply:

(1) "Adoptee" means an adopted person or a person who is the subject of adoption proceedings
that are intended to result in the adoptee becoming the legal child of another person.

{2) "Adoption" means the act of creating the legal relationship between parent and chiid when it
does not exist genetically.

{3) “Adoptive parent” means an adult who has became the mother or father of a child through the
legal process of adoption.

(4} "Agency” means a public or nonprofit entity that is licensed by any jurisdiction of the United
States and that is expressly empowered to place children preliminary to a possible adoption.

(5) "Birth parent” means the woman who gave birth to the child or the father of genetic origin of
the child.

(6) "Child" means any person under 18 years of age.

(7) "Confidential intermediary” means a person certified by the department and under contract with
or employed by a nonprofit entity with expertise in adoption.

(8) "Court” means a court of record in a competent jurisdiction and in Montana means a district
court or a tribal court,.

(9) "Department” means the department of public health and human services, provided for in
2-15-2201.
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{10} "Direct parental placement adoption” means an adoption in which the parent of the child
places the child with a prospective adoptive parent personally known and selected by the parent
independent of ;an agency.

{11} "Extended family member” means a person who is or was the adoptee’s parent, grandparent,
aunt or uncle, brother or sister, or child.

(12) "ldentifying information” means information that directly reveals or indirectly indicates the
identity of a person and includes the person’s name or address.

{13) "Nonidentifying information™ means information that does not directly reveal or indirectly
indicate the identity of a person, including:

{a) medical information and infoermation related to general physical characteristics;

{b) family information, including maritat status and the existence of siblings;

(c) religious affiliation;

(d) educational background information that does not reveal specific programs or institutions
attended;

(e} general occupation;

(f) hobbies; and

{g) photographs provided by any of the parties involved that were specifically intended to be
provided to another party.

(14} "Parent" means the birth or adoptive mother or the birth, adoptive, or legal father whose
parental rights have not been terminated.

{18} "Placing parent” means a parent who is voluntarily making a child available for adoption.

{16) "Preplacement evaluation” means the home study process conducted by the department or
a licensed child-glacing agency that:

(a) assists a prospective adoptive parent or family to assess its own readiness to adopt; and

{b} assesses whether the prospective adoptive parent or family and home meet applicable standards.

{17) "Records” means all documents, exhibits, and data pertaining to an adoption.

(18) "Relinquishment” means the informed and veoluntary release in writing of all parental rights

with respect to a child by a parent to an agency or individual.

NEW SECTION. Section 4. Venue. (1) Proceedings for adoption must be brought in the district
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court of the county where the petitioners reside.
(2) Petitions for appointment of a confidential intermediary may be filed:
{a) in the county where the decree of adoption was issued;
{b} in the county of residence of the petitioner; or

{c) if the petitioner resides out of state, in any county.

NEW SECTION. Section 5. Who may be adopted. (1) A child is legally free for adoption it:

{a) the child does not have a living parent;

(b} the parental rights of the living parents of the child have been terminated according to the laws
of this state or of ancther jurisdiction; or

(c) the living parents, guardian authorized by the court, or department or agency with custody of
the child consent to the adoption.

(2) An adult may be adopted as provided in [sections 121 through 125].

(3) A stepchild may be adopted as provided in {sections 112 through 120].

NEW SECTION. Section 6. Who may adopt. The fotiowing individualis who otherwise meet the

requirements of [sections 1 through 156] are eligible to adopt a child:

{1} a husband and wife jointly or either the husband or wife if the other spouse is a parent of the
chiid;

(2} an unmarried individual who is at least 1B years of age; or

(3} a married individual at least 18 years of age who is legally separated from the other spouse or

whose spouse has judicially been declared incompetent.

NEW SECTION. Section 7. Adoption prohibited if child not legally free. (1) An adoption decree

may not be entered if the chiid who s the subject of an adoption proceeding is not legally free for adoption.
(2} A child may be placed for adoption only by:
{a) the department or another agency to which the child has been relinquished for purposes of
adoption;
{b} the department or another agency expressty authorized to place the child for adoption by a

court order terminating the relationship between the child and the child’s parent or guardian;
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{c)} the child’s parents; or

(d} a guardian expressly authorized by the court to place the child for adoption.

NEW SECTION. Section 8. Rights and responsibilities of parties in adoption proceedings. (1) The
legislature finds that the rights and interests of ail parties affected by an adoption proceeding must be
considered and balanced in determining the necessary constitutional protection and appropriate processes,

{2) The legislature finds that:

(a} every child deserves to be raised by a family in which support and care are promptly provided
by one or more parents in a nurturing environment on a regular and ongoing basis;

{b) the state has a compelling interest in providing stable and permanent homes for adoptive
children in a prompt manner, in preventing the disruption of adoptive placements, and in holding parents
accountable for meeting the needs of children;

{c) an unmarried mother, faced with the responsibility of making crucial decisions about the future
of a newborn child, is entitled to privacy, has the right to make timely and appropriate decisions regarding
the mother’s future and the future of the child, and is entitled to assurance regarding the permanence of
an adoptive placement;

(d)} adoptive chiidren have a right to permanence and stability in adoptive placements;

(e} adoptive parents have a constitutionally protected liberty and privacy interest in retaining
custody of an adopted child; and

{f) a birth father who is not married to the child’s mother has the primary responsibility to protect
the father’s rights. The father’s inchoate interest in the child requires constitutional protection only when
the father has demonstrated a timely and full commitment to the responsibilities of parenthood, both during
pregnancy and upon the child’s birth, The state has a compelling interest in requiring a birth father to
demonstrate that commitment by:

(i) timely and consistently providing financial support;

(i) complying with the requirements of the putative father registry; and

{iii) demonstrating fhe establishment of a substantial relationship with the child as described in
[section 73].

(3} If a hirth father who is not married to the child’s mother faiis to grasp the opportunities that
are available to the father to establish a relationship with the child, the father’s parental rights will be lost
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entirely by the failure to timely exercise it or by the failure to strictly comply with the available legal steps

to substantiate the parental interest.

NEW SECTION. Section 9. Need for finality -- balancing of interests. Finality is necessary in order

to facilitate the state’s compelling interest. The legislature finds that the interests of the state, the mother,
the child, and the adoptive parents outweigh the interest of a birth father who is not married to the child’s
mother and who does not timely grasp the opportunities availabie to establish and demonstrate a

relationship with the father’s child in accordance with the requirements of the putative father registry.

NEW SECTION. Section 10. Presumed knowledge that child may be adopted without notice. A

birth father who is not married to the mother of the child is presumed to know that the child may be
adopted without the father’s consent and without notice to the father unless the father strictly complies
with the provisions of [sections 1 through 156} and manifests a prompt and full commitment to the father's

parental responsibilities.

NEW SECTION. Section 11. Unmarried birth mother’s right of privacy. An unmarried birth mother

has a right of privacy with regard to the mother’s pregnancy and adoption plan and therefore has no legal
obligation to disclose the identity of the birth father of the child prior to or during an adoption proceeding.
The mother does not have an obligation 1o volunteer information to the court with respect to a potential

birth father who is not married to the mother.

NEW SECTION. Section 12. Recognition of adoption in another jurisdiction. (1) A decree or order
of adoption has the same effect as a decree or order of adoption issued by a court of this state if the decree
or order is:

(a) issued by a court of any other state that is entitled to full faith and credit in this state; or

(b) entered by a court or administrative entity in another country acting pursuant to:

(i) that country’s law; or

{ii) to any convention or treaty on intercountry adoption that the United States has ratified.

(2) The rights and obligations of the partie's as to matters within the jurisdiction of this state must
be determined as though the decree or order were issued by a court of this state.
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NEW SECTION. Section 13. Proceedings subject to Indian Child Welfare Act. A proceeding under

[sections 1 through 156] that pertains to an Indian child, as defined in the Indian Child Welfare Act of

1978, 25 U.S.C. 1901, et seq., is subject to that act.

NEW SECTION. Section 14. Interstate placement. The interstate Compact on the Placement of

Children, Title 41, chapter 4, governs:

(1) an adoption in this state of a child brought into this'state from another state by a prospective
adoptive parent;

(2) a person residing in or an agency doing business from another state who places the chiid for
adoption in this state; and

(3) the placement of @ Montana child in another state.

NEW SECTION. Section 15. International placement. An adoption in this state of a child brought

into this state from another country by a prospective adoptive parent or by a person who places the child
for adoption in this state is governed by [sections 1 thraugh 1586] and is subject to any convention or treaty

governing adoption that the United States has ratified and to any relevant federal faw.

NEW SECTION. Section 16. Fees for services -- special revenue account -- statutory appropriation.
(1) The department shall establish fees that it may charge and that are reasonably related 10 the cost
incurred by the department in completing or contracting for adoption services.

(2} The department may contract with licensed social workers or licensed child-placing agencies
for the purposes of completing the preplacement or postplacement evaluation or for providing
postplacement supervision.

{3) An agency contracting to perform the services may set and charge a reasonable fee
commensurate with the services provided.

{4) There is an adoption services account in the state special revenue fund. The fees collected by
the department under [sections 1 through 156] must be deposited into this account and may be used by
the department for adoption services. The money in the account is statutorily appropriated, as provided

in 17-7-602, to the department.
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NEW SECTION. Section 17. Rulemaking authority. The department may adopt rules to implemant

the administration and purposes of [sections 1 through 1561

NEW SECTION. Section 1B. Definitions. As used in [sections 18 through 38], unless the context

requires otherwise, the following definitions apply:

{1) "Child" includes an unborn child.

{2) (a) "Putative father” means an individual who may be a child’s birth father but who:

{i) is not married to the child’s mother on or before the date that the child is born; or

{ii) has not established paternity of the child in a court proceeding prior to the filing of a petition for
termination of parental rights to the child for purposes of adoption.

{b) The term includes an individual who is:

(i} less than 18 years of age; and

(i’ not married to the child’s mother even though the individual is a presumed father within the
meaning of 40-6-105.

{3) "Registry" means the putative father registry established under [section 19].

NEW SECTION. Section 19. Putative father registry. The putative father registry is established

within the vital statistics bureau of the department. The department shall adept rules to administer the

registry.

NEW SECTION. Section 20. Purpose of registry. {1) The purpose of the putative father registry

is to provide notice of adoption proceedings to a putative father who asserts a parental interest in a child
s0 that the putative father may appear in an adoption proceeding and have an opportunity to establish that
the putative father’s inchoate rights in the child have vested because a substantial relationship with the
child has been established as provided in [section 73].

{2} A putative father of a child who complies with the requirements of the putative father registry

is entitled to notice of any adoption proceedings invalving the chiid,

NEW SECTION. Section 21. Presumed knowledge of pregnancy -- duty to register to be afforded

notice -- putative and presumed fathers. (1) A person who engages in sexual relations with a member of
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the opposite sex is presumed to know that a pregnancy could result,

(2) A putative father is not entitled to notice of termination of parental rights proceedings for the
purposes of adoption unless the putative father has strictly complied with the reguirements of the putative
father registry.

(3) An individual who is not married to the mother but who is presumed to be a father under
40-6-105 is not relieved from the obligation of registering in accordance with [sections 18 through 38} in
order to receive notice of a termination of parental rights proceeding for a child for whom the individual may

be the presumed father.

NEW SECTION. Section 22. Registration. (1) A putative father is entitled to notice of any

adoption proceedings involving a child whom the putative father might have fathered if the putative father
timely files the following information with the department:

(a} the putative father's;

(i) full name;

{iiy address at which the putative father may be served by certified mail, return' receipt requested,
with notice of a proceeding to terminate parental rights;

{iii) social security number;

{iv) date of birth; and

{v) triba!l affiliation if applicable;

(b} the mother’s:

{i) name, including all other names known to the putative father that the mother uses; and

(i) address, social security number, and date of birth, if known;

{c} the child’s:

{i) name and place of birth, if known; or

{ii} the approximate date and location ot conception and the approximate expected date of delivery.

{2) If a putative father does not have an address where the putative father can receive notice of
a termination of parental rights proceeding, the putative father may designate anather person as an agent
for the purpose of receiving notice. The putative father shall provide the department with the agent’s name
and the address at which the agent may be served. Service of notice by certified mail, return receipt

requested, constitutes service of notice upon the putative father.
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(3) A putative father shall register under this section on a registration form prescribed by the
department or with a legibly typed or handwritten statement that provides the required information and that
is submitted to the department pursuant to [section 24]. The registration must be signed by the putative
father and notarized.

(4) A putative father who registers under this section is responsible for praviding written updates

regarding any change of the putative father's name or address.

NEW SECTION. Section 23. When putative father to register -- actual knowledge of pregnancy

not required. (1) In order to be entitled to receive notice of a termination of parental rights proceeding, a
putative father’s registration form complying with the requirements of [section 22] must be received by the
department not later than close of business on the date of the child’s birth.

(2) A putative father may file all information required by [section 22] before a child’s birth even
though the putative father has no actuat knowledge that a pregnancy has occurred or that a pregnancy has

continued through gestation.

NEW SECTION. Section 24, How registration submitted. A putative father shali submit a

registration form:
(1) in person; or

(2) by facsimile transmission, mail, private courier, or express delivery service.

NEW SECTION. Section 25. Burden of putative father to preserve rights upon receipt of notice.

When a putative father receives notice that a child in whom the putative father claims a parental interest
is the subject of a termination of parental rights proceeding, the putative father must appear at the hearing
held on the petition to terminate parental rights and demonstrate, at a minimum, that the criteria set out
in [section 73] for determining whether the putative father has made reasonable efforts to establish a

substantial relationship with the child who is the subject of the proceedings have been met.

NEW SECTION. Section 26. Presumption created -- admissibility in other proceedings. A person
filing a registration form is presumed to be the father of the chiid for purposes of adaption unless the
maother denies that the registrant is the father. The registration or any revocation that is filed is admissible
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in a paternity proceeding under 40-6-107 and creates a rebuttable presumption as to the paternity of the
child for purposes of 40-6-107. The registration creates a rebuttable presumption as to paternity of the
child for purposes of an abuse or neglect proceeding under Title 41, chapter 3, or a child support

enforcement action under Title 40, chapter 5.

NEW SECTION. Section 27. Duties of department. (1)} The department shall:

{al prescribe a registration form for the information that a putative father submits under [section
22]; and

(b} make the registration forms available through:

(i) the department;

(i} each clerk of a district court;

{iii) each local health department; and

(iv} each county clerk and recorder.

(2) A notice provided by the department that informs the public about the purpose and operation
of the registry must be posted in a conspicuous place by each:

(@) clerk of a district court;

{b) driver's examination station of the motor vehicle division of the department of justice;

{c) locai health department; and

{d) county clerk and recorder.

{3) The title and registration bureau of the motor vehicle divisian of the department of justice and
the county treasurer of each county shall deliver a copy of the notice described in subsection (4} with the
registration tags for every vehicle registered in Montana between July 1, 1997, and October 1, 1998. The
department shall provide the copies of the notices to the title and registration bureau and the county
treasurers.

{4) The natice under subsection (2) must include information regarding:

{a) where to obtain a registration form;

{b} where to register;

{e) the circumstances under which a putative father is required to register;

{d) the period under [section 23] during vu.;hich a putative father is required to register in order to
entitie the putative father to receive notice of a proceeding to terminate parental rights;
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le) theinformation that must be provided for the registry and what other actions the putative father
{s required to take to preserve a right to notice;
{f} the consequences of not submitting a timely registration; and

{g) the penalties for filing a false claim with the putative father registry.

NEW SECTION. Section 28. Duties of department. (1) The department shail:

(a) prescribe a registration form for the information that a putative father submits under (section
221; and

(b) make the registration forms available through:

(i} the department;

{ii) each clerk of a district court; and

{iil each local heaith department.

{2) A notice provided by the department that infarms the public about the purpose and operation
of the registry must be posted in & conspicuous place by each:

{a) clerk of a district court;

{b) driver’s examination station of the motor vehicle division of the departmaent of justice;

{c) local heaith department; and

(d) county clerk and recorder.

{3) The notice under subsection (2) must inciude information regarding:

{a) where to obtain & registration form;

(b) where to register;

{c) the circumstances under which a putative father is required to register;

(d) the periad under [section 23] during which a putative father is required to register in order to
entitle the putative father to receive notice of an adoption;

(e) theinformation that must be provided for the registry and what other actions the putative father
is required to take to preserve a right to natice;

{f) the consequences of not submitting a timely registration; and

(g} the penalties for filing a false claim with the putative father registry.

NEW SECTION. Section 29. Information maintained in registry. The department shail maintain the
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following information in the registry:

{1} the registration information provided by the putative father under [section 22];

(2) the date that the department receives a putative father’s registration;

{3} the name and affiiiation of any person who requests that the department search the registry
to determine whether a putative father is registered in relation 1o a mother whose child is or may be the
subject of a termination proceeding and the date the request is submitted; and

{4) any other information that the department determines is necessary to access the information

in the registry.

NEW SECTION. Section 30. Storage of data. The department shall store the registry’s data in a

manner so that the data is accessible through:
{1} the putative father’s name;
{2) the mother’s name;
{3} the date of birth of the putative father, the mother, and the child, if known;
{4) the child’s name, if known; and

(9) the social security number for the putative father, the mother, and the child, if known.

NEW SECTION. Section 31. Registry search -- request -- affidavit. (1) The following persons may
at any time request that the department search the registry to determine whether a putative father is
registered in relation to a child who is or may be the subject of a proceeding to terminate parental rights:

(a) a representative of the department;

(h} a representative of an agency when the agency is or may be arranging an adoption;

(c) a prospective adoptive parent or an attorney representing a prospective adoptive parent in a
direct parental placement adoption who has the notarized consent of the birth mother; or

{d) any woman who is the subject of a registration.

{2) When a petition to terminate parental rights for purposes of an adoption is filed, the petitioner
shail:

{a} request that the department search the registry at least 1 day after the expiration of the period
specified under [section 23}; and

(b} file an affidavit prepared by the department in response to a request under subsection (2}{a}
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with the court presiding over the termination of parental rights proceeding under [section 63}, The affidavit
must meet the requirements of subsections (4) and (5).

{3) A request for information about a registration from the department rnust be in writing.

(4) Not later than 5 days after receiving a request under subsection (2}(a), the department shalil
submit an affidavit to the requestor verifying whether a putative father has registered within the perioc
allowed under [section 23] in relation to a mother whose child or expected child is the subject of the
termination proceeding.

(5) Whenever the department finds that one or more putative fathers are registered, the department
shail:

{a) submit a copy of each registration form with the department’s affidavit; and

(b) include in the affidavit the date that the department representative, agency, or attorney
submitted the request for the search.

(6) A court may not issue an order terminating parental rights unless the department’s affidavit

under subsection (5} is filed with the court.

NEW SECTION. Section 32. Duties of department upon receipt of request. {1) Whenever the

department receives a request, the department shall:

{a) search its records of putative father registrations and search its records for any
acknowledgement of paternity filed pursuant to 40-6-105; and

(b} notify the requestor as to whether a paternity action has been filed and a paternity order issued
to the department pursuant to 40-6-116 requiring the issuance of a new birth certificate concerning a child
who is or may be the subject of an adoption that the attorney or agency is arranging.

(2} The department may charge a reasonable fee for responding to a request under this section.

NEW SECTION. Section 33. Failure to register -- irrevocable implied consent -- fraud. (1) A

putative father who fails to register within the period specified under [section 23] waives notice of a
termination proceeding.
(2] The putative father’'s waiver under subsection {1) constitutes an irrevocable implied consent

to the child’s adoption.

(3} Failure of an agency to post a proper notice under [section 27] does not relieve a putative father
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of the obiigation to register with the department in accordance with the putative father registry in order to
entitle the putative father to notice of proceedings inveolving a child who may have been fathered by the

putative father.

NEW SECTICN. Section 34. Revocation of registration. A putative father may revoke a
registration at any time by submitting to the department a signed, notarized statement revoking the

registration.

NEW SECTION. Section 35; Certified copy of registration form to be furnished upon request. The

department shall furnish a certified copy of the putative father’s registration form upon written request by:

{1} a putative father whose name appears on the registration form being requested;

{2} a mother whose name appears on the registration form being requested;

(3} upon reaching majority, a person who was the subject of a registration;

{4} a prospective adoptive parent or an attorney representing a prospective adoptive parent in a
direct parentai placement adoption who has the notarized consent of the hirth mather;

(b) a licensed child-placing agency;

{6) a court that presides over a pending adoption; '

(7} the child support enforcement division of the department; or

{(8) a representative of the department involved in an adoption or a neglect and dependency

proceeding under Title 41, chapter 3.

NEW SECTIQN. Section 36. Information confidential. Except as otherwise provided in [sections

18 through 38], information contained within the registry is confidential.

NEW SECTION. Section 37. Registration of false information -- criminal and civil penalties. A

person who purposely or knowingly registers false information or requests confidential information in

viclation of a putative father registry commits a misdemeanor and may be civilly liable for damages.

NEW SECTION. Section 38. Responsibility of each party to protect interests -- putative fathers --

fraud no defense. (1) The legislature finds no practical way to remove all risk of fraud or misrepresentation
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in adoption proceedings and has provided a method for absolute protection of a putative father’s rights by
compliance with the provisions of the putative father registry. In balancing the rights and interests af the
state and of all parties affected by fraud, specifically the child, the adoptive parents, and the putative
father, the legislature determines that the putative father is in the best position to prevent or ameliorate the
effects of fraud and that, therefore, the burden of establishing fraud by clear and convincing evidence must
be born by the putative father.

{2} Each parent of a child conceived or born outside of marriage to the other parent is responsible
for that parent’s own actions and assertion of their parental rights notwithstanding any action, statement,
or omission of the other parent or third parties.

{3) A person injured by fraudulent representations or actions in connection with an adoption is
entitled to pursue civil or criminal penalties. A fraudulent representation is not a defense for failure to
strictly comply with the requirements of the putative father registry and is not a basis for dismissal of a
petition for adoption, vacation of an adoption decree, or an automatic grant of custody to the injured party.

{4) A putative father who resides in another state may contest an adoption prior to issuance of a
decree of adoption and may assert the putative father’s interest in the child. If the adoption is contested,
the court shall hold an evidentiary hearing to determine if:

(a) the putative father resides and has resided in another state where the unmarried mother lived
or resided either at the time of conception ar through a portion of the pregnancy;

(b) the mother left that state, conceaiing the location from the putative father regarding where the
mother could be contacted or located;

{c) the father has, through every reasonable means, attempted to locate the mother but has been
unable to do so; and

{d) the putative father has complied with the most stringent and complete requirements of the state
where the mothef previously resided or was located in order to protect and preserve the putative father’'s

parental interest and rights concerning the child in cases of adoption.

NEW SECTION. Section 39. Consent required. An adoption of a child may be decreed when

written caonsents to adoption have been executed by:
{1} the birth mother;
(2} the husband of the birth mother if the husband is the presumed father of the child under
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40-6-105;

(3} any other person whese parental rights have been established by a court;

(4} the department or an agency that has custody of the child and the authority to place the chiid
for adoption;

{5) the legal guardian of the child if both parents are dead or their rights have been judicially
terminated and the guardian has authority by order of the court appointing the guardian to consent to the
adoption;

(6) the child, either in writing or in court, if the child is 12 years of age or older unless the child

does not have the mental capacity to consent.

NEW SECTION. Section 40. Persons whose consent not required. Consent to adoption of a child
is not reguired from:

(1) anindividual whose parental relationship to the child has been judicially terminated for unfitness
or has been determined not 10 exist or who has waived parental rights;

(2) a parent who has been judicially deciared incompetent;

{3} an individual who has not been married to the mother of the child and who, after the
conception of the child, executes a notarized statement denying paternity or a notarized statement
acknowledging paternity and denying any interest in the chiid; or

{4) the personal representative of a deceased parent’s estate.

NEW SECTION. Section 41. Form of consent. The consents required by [section 39] must be

acknowledged before an officer authorized to take acknowledgments or witnessed by a representative of

the department, an agency, or the court.

NEW SECTION. Section 42. Child available for adoption -- voluntary acts of parents. A parent may

voluntarily make a child available for adoption by:
(1} executing a voluntary relinguishment and consent to adoption;
{2) executing a denial of paternity; or
{3) submitting a notarized acknowledgment of paternity and a denial of any interest in custody ot

the child.
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NEW SECTION. Section 43. Voluntary relinquishment -- validity. (1} A voluntary relinquishment

is not valid unless the parent specifically relinquishes custody of the child to the department, a licensed
child-placing agéncy, or a specifically identified prospective adoptive parent and:

{a) the department or agency to whom the child is being relinquished has agreed in writing to
accept custody of the child until the child is adopted; or

{b) the identified prospective adoptive parent has agreed in writing to accept temporary custody
and to provide support and care to the child until that person’s adoption petition is granted or denied.

{2) A voluntary relinquishment of a parent’s rights solely to the child’s other parent does not relieve

the parent executing the relinquishment of any duty owed to the child.

NEW SECTION. Section 44. Arrearages of child support -- responsibility to child. {1) A voluntary
relinguishment of a parent’s rights and responsibilities toward a child do not cancel any responsibility te
pay arrearages of child support unless the party to whom the arrearages are owed agrees in writing to
waive the payment of the arrearages.

(2} A parent who executes a voluntary relinquishment of rights and responsibilities toward a child

remains financially responsible for the child until a court actually terminates parental rights to the child.

NEW SECTION. Section 45. Wheo may relinquish -- to whom. (1) A parent or guardian whose
cansent to the adoption of a child is required may relinquish to the department or an agency all rights with
respect to the child, including legal and physical custody and the right to consent to the child’s adoption.

{2) A parent or guardian whase consent to the adoption of a child is required and who has filed
a notice of parental placement under [section 95] for a direct parental placement adoption may:

(a) relinquish to the prospective adoptive parent all rights with respect to the child, including legal
and physical custody; and

(b) consent to the child's adoption by the prospective adaptive parents.

NEW SECTION. Section 46. Relinquishment by minor parent -- separate legal counsel in direct

parental placement adoption. (1) A parent who is a minor has the right to relinquish all rights to that minor
parent’s child and to consent to the child’s adoption. The relinguishment is not subject to revocaticn by
reason of minority.
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(2) In a direct parental placement adoption, a relinquishment and consent to adopt executed by a
parent who is a minor is not valid uniess the minor parent has been advised by an attorney who does not
represent the prospective adoptive parent. Legal fees charged by the minor parent’s attorney are an
allowable expense that may be paid by prospective adoptive parents under [section 1471, subject to the

limitations in [section 148].

NEW SECTION. Section 47. Time and prerequisites for execution of relinquishment and consent

to adoption -- copy of preplacement evaluation -- notarization. (1) A parent whose consent to the adoption
of a child is required may execute a relinquishment and consent to adoption only after the following criteria
have been met:

(a) the child has been born;

(b) not less than 72 hours have elapsed since the birth of the child if the person relinquishing
parental rights is the child’s birth mother;

{c) the parent has received counseling in accordance with [section 48}; and

{d) in a direct parental placement adoption:

{iy the parent has been informed that fees for any required counseling and legal fees are allowable
expenses that may be paid by a prospective adoptive parent under {section 1471, subject to the limitations
set in [section 148];

{ii} if the parent is a minor, the parent has been represented by separate legal counsel; and

(iii} prior to the execution of the relinquishment, the parent has been provided a copy of the
preplacement evaluation prepared pursuant to [section 88] pertaining to the prospective adoptive parent,

(2) A guardian may execute a relinquishment and consent to adopt at any time after being
authorized by a court.

{3) The department or a licensed child-placing agency may execute a consent for the adoption at
any time before or during the hearing on the petition.for adoption,

{4) A child whose consent is required may execute a consent at any time before or during the
hearing on the petition to adopt.

{b} Except as pravided in this section, a relinquishment and consent to adopt must be a separate
instrument executed before a notary public.

(6) If the person from whom a relinquishment and consent 10 adopt is required is a member of the
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armed services or is in prison, the relinguishment may be executed and acknowledged before any person

authorized by law to administer oaths.

NEW SECTION. Section 48. Counseling requirements. (1) Counseling of the birth mother is

required in department, agency, and direct parental placement adoptions. If any other parent is invoived
in an adoptive placement, counseling of that parent is encouraged.

(2) Counseling must be performed by a person employed by the department or by a staff person
of a licensed child-placing agency designated to provide this type of counseling. Unless the counseling
requirement is waived for good cause by a court, a minimum of 3 hours of counseling must be completed
prior 1o execution of a relinquishment of parental rights and consent to adopt. A relinquishment and
consent to adopt executed prior to completion of required counseling is void.

{3) During counseling, the counselor shall offer an expianation of:

{a) adoption procedures and options that are available to a parent through the department or
licensed child-placing agencies;

{b} adoption procedures and options that are available to a parent through direct parental piacement
adoptions, including the right to an attorney and that legal expenses are an allowable expense that may be
paid by a prospective adoptive parent as provided in [sections 147 and 148};

{c) the alternative of parenting rather than relinquishing the child for adoption;

(d} the resources that are available to provide assistance or support for the parent and the child
if the parent chooses not to relinquish the child;

(e} the legal and personal effect and impact of terminating parental rights and of adoption;

{fi the options for contact and communication between the birth family and the adoptive family;

{g) postadoptive issues, including grief and loss;

(h} the reasons for and importance of providing accurate medical and social history information
under [section 81];

(i} the operation of the confidential intermediary program; and

() the fact that the adoptee may be provided with a copy of the original birth certificate upon
request after reaching 18 years of age, unless the birth parent has specifically requested in writing that the
vital statistics bureau withhold release of the ariginal birth certificate.

{4) The counselor shall prepare a written report containing a description of the topics covered and
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the number of hours of counseling. The report must specifically include the counselor’s opinion of whether
or not the parent understood all of the issues and was capable of informed consent. The report may be
released to the person counseled, to the department, to an agency, or with the consent of the person

counseled, to an attorney for the prospective adoptive parents.

NEW SECTION. Section 49. Revocation of relinquishment and consent. {1) The parent who

executed the relinquishment and consent to adopt and the department, agency, or prospective adoptive
parent named or described in the relinguishment and consent to adopt may mutually agree to its revocation
priar to the issuance of an order terminating parental rights.

{2} A relinquishment may not be revoked if an arder has been issued terminating parental rights.

NEW SECTION. Section 50. Conditional relinquishment and consent. {1) A relinquishment and

consent to adopt may provide that it not take effect only if:

{a) the other parent does not execute a relinquishment and consent to adopt within a specified
period; or

(b} a court decides to not terminate another individual’'s parental relationship to the child.

{2} A relinguishment and consent to adopt may not be conditioned on whether or not existing
agreements for matters, including but not limited to visitation and ongeing communication with the child,

are {ater performed.

NEW SECTION. Section 51, Content of relinquishment and consent to adopt. (1) A

relinquishment and consent to adopt must be in writing and must contain:

(a) the date, place, and time of the execution of relinquishment and consent to adopt;

(b} the name, date of birth, and current mailing address of the individual executing the
reiinquishment and consent to adopt;

{c} the date of birth and the name of the child to be adopted; and

{d} the name, address, and telephone numbers of the department or agency to which the child is
being relinquished or the name, address, and telephone numbers of the prospective adoptive parent or the
iawyer representing the prospective adoptive parenf with whom the individual executing the relinquishment
and consent has placed or intends to place the child for adoption.
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(2} A relinquishment and consent to adopt executed by a parent or guardian must staie that the
parent or guardian executing the document is voluntarily and unequivocally consenting to the:

(a) permanent transfer of iegal and physical custody of the child to the department or agency for
the purposes of adoption; or

(b) transfer of permanent legat and physical custody to, and the adoption of the child by, a specific
identified adoptive parent whom the parent or guardian has selected.

(3} A relinquishment and consent to adopt must state:

(a) that after the document is signed or confirmed in s‘ubstantial compliance with this section, it
is final and, except under a circumstance stated in {section 50], may not be revoked or set aside for any
reason, including the failure of an adoptive parent to permit the individual executing the relinquishment and
consent to adopt to visit or communicate with the child;

* (b) that the adoption will extinguish all parental rights and obligations that the individual executing
the relinquishment and consent to adopt has with respect to the child, except for arrearages of child
support unless the arrearages are waived by the person to whom they are owed, and that the
relinquishment will remain valid whether or not any agreement for visitation or communication with the child
is later performed;

(¢} that the individual executing the relinquishment and consent to adoption has:

(i) received a copy of the relinquishment and consent to adoption;

(i) received a copy of a written agreement by the department, agency, or prospective adoptive
parent to accept temporary custody and to provide support and care to the child until an adoption petition
is granted or denied;

(iii) if required, received counseling services and information about adoption pursuant to [section
48] explaining the meaning and consequences of an adoption;

(d) in direct parental placement adoptions, that the individual has:

() been advised if the individual is:

(A} aminor parent, by a lawyer who is not representing an adoptive parent or the agency to which
the child is being relinquished; or

(B} an adult, of the right to have a lawyer who is not representing an adoptive ;;arent or the agency
and whose fees are allowable expenses that can be paid by the prospective adoptive parents;

(i} been provided with a copy of the prospective adoptive parent’'s preplacement evaluation;
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{e) in agency and direct parental placement adoptions, that the individual has:

(i} been advised of the obligation to provide the medical and social history information required
under {section 8A1] pertaining to disclosures; and .

{iiy nat received or been promised any money or anything of value for execution of the
relinquishment and consent to adopt, except for payments authorized by [sections 147 and 148].

{4) A relinquishment and consent to adopt must provide that the individual who is relinquishing

waives notice of any preceeding for adoption.

NEW SECTION. Section 52. Consequences of relinquishment and consent to adopt. Except under

a circumstance stated in [section 50] a relinquishment and consent to the adoption of a child that is
executed by a parent or guardian in substantial compiiance with [section 51] is final and irrevocable. The
relinquishment and consent to adopt:

(1) unless a court orders otherwise to protect the welfare of the child, entitles the department,
agericy, or prospective adoptive parent named or described to the legal and physical custody of the child
and imposes on that department, agency, or prospective adoptive parent responsibility for the support and
medical and other care of the child;

{2) terminates any duty of the parent who executed the document with respect to the child except
for arrearages of child support; and

(3) terminates any right of the parent or guardian who executed the document to:

(a} object to the placement of the child for adoption by the department or agency;

(b} object to the child’s adoption by the prospective adoptive parent; and

{c) notice of the proceeding for adoption.

NEW SECTION. Section 53. Grounds for court to set aside relinquishment and consent. (1) The

court shall set aside a relinquishment and consent to adopt if the individual who executed the
relinquishment and consent establishes:

(a} by clear and convincing evidence, before a decree of adoptian is issued, that the consent was
obtained by fraud or duress; or .

{b) by a preponderance of the evidence, that a condition permitting revocation has occurred, as
expressly provided for in [section 50].
(I;gisltm'w
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(2) A verbatim record of testimony must be made.

NEW SECTION. Section 54. Remedy when relinquishment and consent to adopt revoked or set

aside -- expediency. (1)} If a relinguishment and consent to adopt that was executed by an individual is
revoked or set aside, the department, agency, or prospective adoptive parent shall immediately return the
child to the individual’s custody and move to dismiss a proceeding for adoption or termination of the
individual’s parental rights to the child unless:

{a) the department has legal custody pursuant to a court order;

{b) there are grounds for the department tc seek a court order under the provisions of Title 41,
chapter 3; or

{c} the individual did not have legal custody of the child at the time the relinquishment and consent
to adopt was executed.

(2} In the circumstances described in subsections (1){(a) through (1}{c} and when there is no
existing court order providing for care and custody, the court shall issue an order providing for the care and
custody of the child according to the best interests of the child under any law applicable to the
circumstances of the case.

{3) Except as provided in subsection (1), if after revocation or the setting aside of a relinquishment
or consent a child is not returned immediately by the department, agency, or praspective adoptive parent,
the individual may petition the court for appropriate relief. The action must take precedence over other
cases and matters in the court. The court shall examine the petition, hear the case, and render a decision

as soon as possible.

NEW SECTION. Section 55. Notarized denial of paternity -- no entitlement to notice. (1) Execution
of a notarized denial of paternity of a child is a voluntary act that constitutes a waiver of all parentai rights
to the child.

(2) A notarized denial of paternity is irrevocable when executed. An individual who has executed
a denial of paternity toward a child who is the subject of adoption proceedings is not entitled to notice of

either the hearing to terminate parental rights or the hearing on an adaption petition.

NEW SECTION. Section 56. Notarized acknowledgment of paternity and denial of interest in
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custody -- no entitlement to notice. (1} Submission of a notarized acknowledgment of paternity and a
denial of any interest in the custody of the child is a voluntary act that constitutes a waiver of all parental
rights to the child.

{2} Anindividual who has executed an acknowledgment of paternity and denial of interest in the
custody in a child who is the subject of adoption proceedings is not entitled to notice of either the hearing
to terminate parental rights or the hearing on an adoption petition unless, subsequent to execution of the
acknowledgment of paternity and denial of interest in custody, the individual has strictly complied with all

of the requirements of [section 22] and has done so within the time limits established in [section 23].

NEW SECTION. Section 57. Timing of proceedings te terminate. (1) In order to provide notice

to a putative father at the earliest possible time of an expectant mother’s intent to release an expected child
for adoption and in order to facilitate early placement of a child for adoption, an expectant mother may
initiate proceedings to terminate paternal rights by filing a petition of intent to place a child for adoption
prior to the birth of the child.

(2} A petition to terminate parental rights may aiso be filed after a child is born.

NEW SECTION. Section 58. Expected child -- filing of petition indicating intent to release or

consent to adoption. (1} A pregnant individual may file a petition with the court indicating the intention to
place an expected child for adoption.

(2) The petition must include the following information:

{a) the individual’s intent to release the expected child for adoption;

(b} the approximate date and location of conception;

{c) the expected date of delivery;

(d) any information concerning the identity and whereabouts of any putative or presumed father
of the expected child unless the birth mother relies on the right to privacy; and

{e) in a situation in which there is a presumed father, the grounds upon which the individual relies
in contending that the nonexistence of the father and child relationship can be established in an action
brought under 40-6-107.

{3} The petition may allege more than one putative or presumed father.

(4) The petition must be signed by the petitioner and notarized.
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NEW SECTION. Section 59. Notice to any named father of intent to release child for adoption.

(1) Upon the filing of the petition under [section 58], the court shall issue a notice of intent to release a
child for adoptioh.

(2) The notice must be served by the petitioner, in the manner provided by the Montana Rules of
Civil Procedure, upon each putative or presumed father at least 20 days prior to the expected date of birth
of the child. Proof of service must be filed with the court.

{3) A notice of intent to release directed to a putative father must indicate the approximate date
and location of conception of the child and the expected date of birth and must inform the putative father
that:

{a) in order to protect the putative father’'s rights to the child, the putative father is required to file
notice of intent to claim paternity before the expected date of birth;

{b) the putative father is required to appear at the hearing at the time and date set by the court;

{c) the failure to file notice of intent to claim paternity before the expected date of birth:

(i) constitutes a waiver of the right to receive the notice provided for in [section 22];

{ii) constitutes an irrevocable denial of the putative father’s interest in the custody of the child; and

{iii} will resuit in the court's‘ termination of the putative father’s rights to the child.

{4) In addition to the infarmation contained in subsection (3), a notice of intent to release directed
to an individual presumed to be the father under 40-6-105 must also indicate the intention of the mother
to ask for a declaration establishing the nenexistence of the father and child relationship and the grounds

for seeking the declaration.

NEW SECTION. Section 60. Notice to any named father of intent to release child for adoption.
(1) Upon the filing of the petition under [section 58], the court shall issue a notice of intent to reiease a
chiid for adoption.

(2) The notice must be served by the petitioner, in the manner provided by the Montana Rules of
Civil Procedure, upon each putative or presumed father at least 20 days prior to the expected date of birth
of the child. Proof of service must be filed with the court.

{3) A notice of intent to release directed to a putative father must indicate the approximate date
and location of conception of the child and the expected date of birth and must inform the putative father:

{a) that in order to protect the putative father’s rights to the child, the putative father is required
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to register with the putative father registry as of the close of business on the expected date of birth of the
child;

(b} that the putative father is required to appear at the hearing at the time and date set by the court;

{c} ot the rights and responsibilities to which the putative father will be entitled upon registering
with the putative father registry; and

{d) that the tailure to comply with all requirements of filing with the putative father registry before
the expected date of birth:

{i} constitutes a waiver of the right to receive the notice provided for in [section 22];

(i) constitutes an irrevocable denial of the putative father’s interest in the custody of the child; and

(iii} will result in the court’s termination of the putative father’s rights to the child.

{4} In addition to the information contained in subsection (3), a notice of intent ta release directed
to an individual presumed to be the father under 40-6-105 must also indicate the intention of the mother
to ask for a declaration establishing the nonexistence of the father and child relationship and the grounds

for seeking the declaration.

NEW SECTION. Section 61. Venue. Proceedings to terminate parental rights may be filed in the
court in the county in which a petitioner resides, the child resides, or an office of the agency that is placing

the child is located.

NEW SECTION. Section 62. Necessity for parental rights to be terminated. A child is not legally

tree for adoption until the parental rights of the birth parent or parents have been terminated by a court:
{1) as provided in [sections 1 through 1586];
{2) pursuant to Title 41, chapter 3; or

(3) of competent jurisdiction in another state or country.

NEW SECTION. Section 63. Petition for termination of parental rights. (1) Pending the termination

or other disposition of the rights of the father of the child, the birth mother may execute a relinquishment
and consent to adoption.
(2) The department, a licensed child-placing agency, the prospective adoptive parent to whom the

relinquishment is issued, or a guardian with custody af the child shail file with the court a signed and
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.notarized petition for termination of parental rights pursuant to [sections 1 through 158] or pursuant to Title

41, chapter 3.

(3) Attherequest of the relinquishing parent, the execution of a relinquishment may be conditioned
as set forth in [section 50].

(4) Pending disposition of the petition, the court may enter an order authorizing temporary care of

the child.

NEW SECTION. Section 64. Contents of petition for termination of parental rights. (1} The

petition for termination of parental rights must state:

(a} the identity of the petitioner;

(b} the date and location of the birth of the child;

(¢} the date of the relinquishment by the birth mother or relinguishing parent;

{d} the current location of the child;

{e) the names and locations, if known, of any putative or presumed father of the child;

{f} efforts and inquiries made to locate any parent whose identity is known but whose whereabouts
are unknown;

{g} the grounds on which the parental rights of any putative or presumed father to the child should
he terminated;

(h) whether a putative or presumed father is one from whom consent is not required;

{i} whether court orders from any other proceeding have been issued terminating parental rights
to the child who is the subject of the petition;

{i} any other evidence supparting termination of the legal rights that a person has with regard to
the child; and

{k} a request for custody of the child prior to the adoption.

(2) The petitioner shall file with the petition for termination of parental rights the following
documents received in support of the petition:

{a) any relinguishments and consents to adoption;

(b} any denials of paternity;

{c) any acknowledgments of paternity and denial of parental rights;

(d) any response from the department to a request of whether any notice of intent to claim
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paternity has been filed;
{e) a counseling report required under [section 48l; and

(f) proof of service of any notice or acknowledgement of service or waiver of service received.

NEW SECTION. Section 65. Contents of petition for termination of parental rights. (1) The

petition for termination of parental rights must state:

{a} the identity of the petitioner;

(b} the date and location of the birth of the child;

{c] the date of the relinquishment by the birth mother or relinguishing parent;

{d) the current location of the child;

{e} the names and locations, if known, of any putative or presumed father of the child;

(f) whether a parent is one frbm whom consent is not required;

{g) whether court orders from any other proceeding have been issued terminating parental rights
10 the child that is the subject of the petition;

(h) any other evidence supporting termination of the legal rights that a person has with regard to
the child; and

{i) arequest for temporary custody of the child prior to the adoption.

(2) The petitioner shall file with the petition for termination of parental rights the following
documents received in support of the petition:

{a) any relinquishments and consents {0 adoption;

{b) any denials of paternity;

{c) any acknowledgments of paternity and deniai of parental rights;

{d} any affidavits from the putative father registry that have been execurted by the department;

(e) a counseling repart required under [section 48]; and

(f} proof of service of any notice or acknowledgement of service or waiver of service received.

NEW SECTION. Section 66. Notice of hearing -- service. (1) Notice of a hearing to be heid on

the petition for termination of parental rights must be served in any manner appropriate under the Montana
Rules of Civil Procedure or in any manner that the court may direct on:

{a} a putative or presumed father:
(Legislative
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(b} a putative father who was not served with a notice of intent_to release at least 20 days before
the expected date of birth as specified in the notice of intent to release;

(c) a spouse, if the parent relinquishing the child for adoption was married to that person at the
time of conceptian of the child or at any time after conception but prior to birth;

(d) a parent or legal guardian of the child in question who has not waived notice; or

{e} any other person who is reasonably believed to be the father.

{2) The notice of hearing must inform the putative or presumed father that failure to appear at the
hearing constitutes a denial of the individual’s interest in custody of the child and will result in the court’s
termination of the individual’s rights to the child.

{3) Proof of service of the notice of hearing must be filed with the court. A notarized
acknowledgement of service by the party to be served is proof of personal service. Proof of service is not
required if the putative father is present at the hearing. A waiver of notice of the hearing by an individuai
entitled to receive notice is sufficient.

{4) If a person has not been identified as the father or putative father of the child, the court, on
the basis of all information available, shall determine whether publication of notice of the proceeding is
likely to lead to identification. If so, the court shall order publication in the manner that it considers
appropriate. The name of the birth mother may be included in the publication only with the mother's
written consent.

{5} If the court finds that the father of the child is a person who did not receive either a timely
notice of intent to release pursuant to [section 22] or a notice required pursuant to this section and who
has not waived the right to notice of hearing and that person is not present at the hearing, the court shall

adjourn further proceedings until that person is served with a notice of hearing.

NEW SECTION. Section 67. Notice of hearing -- service. (1) Notice of a hearing to be held on
the petition for termination of parental rights must be served in any manner appropriate under the Montana
Rules of Civil Procedure or in any manner that the court may direct on:

{a) a putative or presumed father who has timely and properly complied with the putative father
registry;

{b] a putative father who was not served with a notice of intent to release at least 20 days before
the expected date of birth as specified in the notice of intent to release;
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{c} a spouse, if the parent relinquishing the child for adoption was married to that person at the
time of conception of the child or at any time after conception but prior to birth; or

{d) a parent or iegal guardian of the child in question who has not waived notice.

{2) The notice of hearing must inform the putative or presumed father or other parent that failure
to appear at the hearing constitutes a denial of the individual’s interest in custody of the child and will result
in the court’s termination of the individual’s rights to the child.

{3) Proof of service of the notice of hearing must be filed with the court. A notarized
ack‘lﬂ'lowledgement of service by the party to be served is proof of personal service. Proof of service is not
required if the putative father is present at the hearing. A waiver of notice of the hearing by an individual
entitled to receive notice is sufficient.

{4} If the court finds that the father of the child is a person who did not receive either a timely
notice of intent to release pursuant to [section 22} or a noticg required pursuant to this section and who

has not waived the right to notice of hearing and that person is not present at the hearing, the court shall

adjourn further proceedings until that persen is served with a notice of hearing.

NEW SECTION, Section 68. Hearing on petition to terminate parental rights, (1) The court shall

hold a hearing as soon as practical to determine the identity of and terminate the parental rights of the
father of the child.

{2} If the mother has failed to name a putative father and no one has filed notice of intent to claim
paternity, the court shall cause inquiry to be made in an effort to identify the father. The inquiry must
include whether the mother was married at the time of conception of the child or at any time after
conception.

(3) 'Based on the evidence received and the court’s inquiry, the court shall enter a finding
identifying the father or declaring that the identity of the father could not be determined.

{4) Based on the grounds set forth in [section 70] and the evidence received at the hearing, the
court shall enter an order concerning the parental rights to the child.

(6) | the court terminates the parental rights to the child and the department, agency, or
prospective adoptive parent has agreed to accept custody of the child untii the child is adopted, the court

shall issue an order awarding custody of the child to the petitioner.
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NEW SECTION. Section 69. Hearing on petition to terminate parental rights. (1) The court shall

hold a hearing as soon as practical to determine the identity of and terminate the parental rights of the
father of the child.

{2) If the mother has failed to name a putative father and no one has registered with the putative
father registry, the court shall cause inquiry to be made in an effort to identify the father. The inquiry must
include:

{a) whether the mother:

(i) was married at the time of conception of the child or at any time after conception;

(i was cohabiting with an individual of the opposite sex at the time of conception or birth of the
child; and

(iii) has received support payments or pramises of support payments for the child or in connection
with the pregnancy; and

(b) whether any person formally or informally acknowledged possible paternity to the child.

(3} Based on the evidence received and the court’s inquiry, the court shall enter a finding
identifying the father or declaring that the identity of the father could not be determined.

(4) Based on the grounds set forth in [section 70] and the evidence received at the hearing, the
court shall enter an order ¢oncerning the parental rights to the child.

(B) If the court terminates the parental rights tc the child and the department, agency, or
prospective adoptive parent has agreed 1o accept custody of the child until the child is adopted, the court

shall issue an order awarding custody of the child to the petitioner.

NEW SECTION. Section 70. Grounds for termination of parental rights. The court may terminate
a parent’s rights to a child who is the subject of an adoption proceeding based upon:

(1) the voluntary acts of the parent in:

{a) executing a voluntary relinquishment and consent to adopt;

(b) submitting a notarized denial of paternity executed pursuant to {section 55}; or

(c) submitting a notarized acknowledgment of paternity and denial of interest in custody of the
child executed pursuant to [section 56];

(2) a determination under {section 71] that the parent is unfit;

(3) a determination under [section 72] that the relationship of parent and child does not exist; or
[\Leeisltm've
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{(4) a determination that the parent has irrevocably waived parental rights by failing to timely act

to protect the rights.

NEW SECTION. Section 71. Finding of unfitness. (1) The court may terminate parental rights for

purposes of making a chiid available for adoption on the grounds of unfitness if:

(a) the court makes a determination that the parent has been judicially deprived of custody of the
child on account of abuse or negiect toward the child;

(b} the parent has in the state of Montana or in any other jurisdiction of the United States willfully
abandoned the child, as defined in 41-3-102(7){e), in Montana or in any other jurisdiction of the United
States;

(c) itis proven, to the satisfaction of the court, that the parent, if able, has not contributed to the
support of the child for an aggregate period of 1 year before the filing of a petition for adoption;

{(d) itis proven, to the satisfaction of the court, that the parent is in violation of a court order to
support either the child that is the subject of the adoption proceedings or other children with the same birth
mother;

{e) the parent has been found guilty by a court of competent jurisdiction of:

{i) aggravated assault on the adoptee, as provided in 45-5-202;

{ii} sexual assault on a child, as provided in 45-5-502;

(iii} sexual intercourse withaut consent, as provided in 45-5-503, if the victim was a child;

{iv) incest, as provided in 45-5-607, if the victim was a child;

(v} homicide of a child, as provided in 45-5-102 or 45-5-103;

{vi) sexual abuse of a child, as provided in 45-5-625; or

{vii} ritual abuse of a minor, as provided in 45-5-627;

{fy the child has been maintained by a public or private children’s institution, a charitable agency,
a licensed child-placing agency, or the department for a period of 1 year without the parent contributing
to the support of the child during that period, if able;

{g) a finding is made for a parent who is given proper-notice of hearing:

(i) that the parent has been convicted of a crime of violence or of violating a restraining or
protective order; and

(i} the facts of the crime or violation and the parent’s behavior indicate that the parent is unfit to
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maintain a relationship of parent and child with the child;

(h) a finding is made for a parent who is given proper notice of hearing and is a respandent to the
petition to terminate pa;ental rights and:

{i) by a preponderance of the evidence, it is found that termination is in the best interests of the
child; and

(i) upon clear and convincing evidence, it is found that one of the following grounds exists:

{A) if the child is not in the legal and physical custody of the other parent, that the respondent is
not able or willing to promptly assume lega! and physical custody of the child and to pay for the child’s
support in accordance with the respondent’s financial means;

(B} if the child is in the legal and physical custody of the other parent and a stepparent who is the
prospective adoptive parent, that the respondent is not able or willing to promptly establish and maintain
contact with the child and to pay for the child’s support in accordance with the respondent’s financial
means;

(C) placing the child in the respondent’s legal and physical custody would pose a risk of substantial
harm to the physical or psychological well-being of the child because the circumstances of the chiid’s
conception, the respondent’'s behavior during the mother’s pregnancy or since the child’s birth, or the
respondent’s behavior with respect to other children indicates that the respondent is unfit to maintain a
relationship of parent and chifd with the child; or

(D} failure to terminate the relationship of parent and child would be detrimental to the child.

(2} In making a determination under subsection {1)(h}){ii}{D}, the court shall consider any relevant
tactor, including the respondent’s etforts to obtain or maintain legal and physical custody of the child, the
role of other persons in thwarting the respondent’s efforts to assert parental rights, the respondent’s ability
to care for the child, the age of the child, the quality of any previous retationship between the respondent
and the child and between the respondent and any other children, the duration and suitability of the child’s

present custodial environment, and the effect of a change of physical custody on the child.

NEW SECTION. Section 72. Determination that no parent and child relationship exists. For
purposes of making a child available for adoption, the court may terminate the parental rights of a putative
father on the grounds that the parent and child relationship does not exist if:

{1) ajudicial determination is made under 40-6-107 that the parent and child relationship does not
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exist. This includes the termination of the parental rights of the husband of the mother who is placing the
child for adoption or the parentai rights of an individual who is a presumed father of the child.

{2) a determination is made that:

{a} an individual has not timely registered with the putative father registry; and

(b} the child's mother was not married at the probable time of the child’s conception or at the time
the child was born; or

(3} aputative father who timely registered with the putative father registry appears at the hearing
but is unable to establish by a preponderance of the evidence the minimum requirements provided in

[section 73] for demonstrating the establishment of a substantial relationship with the chiid.

NEW SECTION. Section 73. Putative father -- termination based upon failure to establish

substantial relationship. (1) The parental rights of a putative father may be terminated by the court if the
putative father has failed to timely establish and maintain a substantial relationship with the child.

{2) A putative father who is not married to the child's mother but who has openly lived with the
child for a periad of 6 months immediately preceding placement of the child with adoptive parents and has
openly claimed to be the father of the child during that period is considered to have developed a substantial
relationship with the chitd and to have otherwise met the requirements of this section.

{3) In order to meet the minima! showing of having established a substantiai relationship with
regard to a child who is the subject of an adoption proceeding occurring more than 6 months after the
chiid’s birth, a putative father has the burden of showing that the putative father has:

{a) demonstrated a full commitment to the responsibilities of parenthood, when not prevented from
doing so by the person or authorized agency having lawful custody of the child, by providing financial
support for the child in a fair and reasonable sum and in accordance with the putative father’s ability and
either:

(i) visiting the chiid at least monthly when physically and financially .able to do so; or

{ii) having regular contact with the child or with the person or agency having the rcare and custody
of the chiid when physically and financially unable to do so; and

{b) manifested an ability and willingness to assume legal and physical custody of the child if the
child was not in the physical custody of the other parent.

{4) In order to meet the minimal showing of having established a substantial relationship with
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regard to a child who is the subject of an adoption proceeding involving a child who is under 6 months of
age at the time the child becomes the subject of adoption proceedings, a putative father has the burden
to show that;

{a) the putative father has manifested a full commitment to parental responsibilities by performing
all of the acts described in this subsection (4) prior to the time the mother executed a relinquishment and
consent for adoption, including registering with the putative father registry; and

{b) if the putative father had actual knowledge of the pregnancy, paying a fair and reasonable
amount of the expenses incurred in connection with the pregnancy and the child’s birth in accordance with
the putative father’'s means when not prevented from doing so by the person or authorized agency having
lawful custody of the child;

{c) making reasonable and consistent payments, in accordance with the putative father’s means,
for the support of the child since birth;

(d} visiting regularly with the child; and

{e) manifesting an ability and willingness to assume legal and physical custody of the child if,
during this time, the child was not in the physical custody of the mother.

{9) The subjective intent of a putative father, whether expressed or otherwise, unsupported by
evidence of acts specified in this section dees not preciude a determination that the father failed to meet

the requirements of this section,

NEW SECTION. Section 74. Irrevocable waiver of parental rights. {1) The court may find an

irrevocable waiver of parental rights of:

{a) a putative father who was timely served with notice of intent to release if the court is provided
with proof of service and proof that the putative father failed to timely file a notice of intent to claim
paternity;

(b} a parent or putative father who is served with notice of proceedings and fails to appear at the
hearing; or

(c) a parent or putative father who is served with notice of proceedings and appears and denies
any interest in custody of the child.

{2) The court may terminate parental rights under this section upon a finding of irrevocable waiver
of all rights to the child.
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NEW SECTION. Section 75. Irrevocable waiver of parental rights. {1} The court may find an
irrevocable waiver of parental rights of:

{a) aputative father who was timely served with notice of intent to reiease if the court is provided
with proaof of service and proof that the putative father failed to timely comply with the requirements of the
putative father registry;

(b} a parent or putative father who is served with notice of proceedings and fails to appear at the
hearing; or

(c) a parent or putative father who is served with natice of p;oceedings and appears and denies
any interest in custody of the child.

{2} The court may terminate parental rights under this section upon a finding of irrevocable waiver

of all rights to the child.

NEW SECTION. Section 76. Appearance of parent at hearing -- determination of custody. (1) If
a parent appears at the hearing on the petiticn to terminate parental rights, objects to the termination of
rights, and requests custody of the child, the court shall set deadlines that allow the parties to complete
discovery and shall set a hearing on the determination of the parent’s rights to the child.

{2} At the hearing, the court shall consider whether there is a basis for terminating parental rights
and whether the best interests of the child will be served by granting custody to the respondent parent,
the department, a licensed child-placing agency, or a prospective adoptive parent in a direct parental
placement adoption.

{3) If the petitioner has established that there are grounds for terminating parental rights and it is

in the best interests of the child for termination to occur, those rights must be terminated.

NEW SECTION. Section 77. Effect of order terminating parental rights. An order granting the

petition for termination of parental rights:

{1) terminates the parent and child relationship except for an obligation for arrearages of child
support;

{2) terminates the jurisdiction of the court over the child in any dissolution or separate maintenance
action;

(3] extinguishes any right the parent had tc withhold consent to a proposed adoption of the child
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or to further notice of a proceeding for adoption; and
{4) awards custody of the chiid to the department, agency, or prospective adoptive parent to whom
the relinguishment was given if the department, agency, or prospective adoptive parent has agreed in

writing to accept custody of the child until the adoption is finalized.

NEW SECTION. Section 78. Appeal. An order terminatin'g parental rights is a final order for

purposes of appeal.

NEW SECTION, Section 79. Expediency. A contested termination of parental rights action must

take precedence over other cases and matters in the court or on appeal. The court shall examine any issues
raised in challenging termination of a parent’s rights or regarding the validity of any interlocutory or final

adoption decree and shall render a decision as soon as possible.

NEW SECTIQN. Section BO. Finality. Subject to the disposition of a timely appeal, upcn expiration

of 6 months after an order terminating parental rights has been issued, the order may not be questioned
by any person, in any manner, or upon any ground, including fraud, misrepresentation, failure to give any

required notice, or lack of jurisdiction of the parties or the subject matter.

NEW SECTION, Section 81. Duty to disclose information -- form -- availability -- filing. (1) Except
for an adoption proceeding by a stepparent, in any adoption under [sections 1 through 156], a birth parent,
the department, or an agency shall provide a prospective adcptive parent with social and medical histories
of the birth families, including tribal affiliation, if applicable.

(2) In a direct parental placement adoption, the birth family social and medical histories must be
completed on a form provided by the department and filed with the court when the adoption petition is
filed.

{3) The department shall make a form available to agencies and court administrators for public

distribution.

NEW SECTION. Section 82. Retention of disclosures. {1) In a direct parental placement adoption,

the disclosures required by [section 81] must be filed with the court in support of the notice of parental
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placement filed pursuant to {section 95] and must be permanently maintained.
(2) In an adoption arranged by the department or an agency, the disclosures required by {section

81] must be permanently maintained in the files of the department or the agency.

NEW SECTION. Section 83. Preplacement evaluation -- timing. (1) A child may not be placed for

purposes of adoption unless the person with whom a child is proposed to be placed has had a preplacement
evaluation completed to determine fitness and readiness as an adoptive parent.

{2} In a direct parental placement adoption, the placing parent must be provided with a copy of the
preplacement evaluation prior to execution of a relinquishment and consent to adoption of the child.

{3} The required preplacement evaluation must provide all pertinent information pertaining to the

topics identified in [section 85].

NEW SECTION. Section 84. Initiation of preplacement evaluation -- who conducts evaluation --

payment of fees. (1) A prospective adoptive pérent who wishes to adopt a child may initiate the process
by:

{a) establishing a client relationship with the department or a licensed child-placing agency; or

{b] requesting a preplacement evaluation from either the department or a licensed child-placing
agency.

{2} The department may contract with a licensed social worker or a licensed child-placing agency
to conduct the evaluation.

{3) The prospective adoptive parent and the home of the prospective adoptive parent must be
studied and evaluated according to the department’s or licensed child-placing agency’s standards for
placement of a child.

{4) A department or agency from which an individual is seeking to adopt a child may require the
individual to be evaluated by its own qualified employee or independent contractor even if the individual
has received a favorable preplacement evaluation from another evaluator.

{5) Fees for the study and report are set by the entity completing them and must be paid for by

the prospective adoptive parent.

NEW SECTION. Section 85. Information to be reviewed in conducting preplacement evaluation.
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{1) A preplacement evaluation must include a review of the following infermation about the prospective
adoptive parent:

(a) acheck of criminal conviction data, data on substantiated abuse or neglect of a child under Title
41, chapter 3, and data pertaining to any involvement in incidents of domestic violence by any person over
the age of 13 living in the prospective home;

{b) medical and social history and current health;

{c) assessment of potential parenting skills;

{d) assessment of ability to provide adequate financial support for a child; and

{e) assessment of the level of knowledge and awareness of adoption issues, including when
appropriate, matters relating to open, interracial, cross-cultural, and special needs adoptions.

{2) (a) The prospective adoptive parent, the department of justice, and other state, county, and
local agencies, after written notice to the subject of the study, shall give the department or agency
completing the adoption study substantiated data pertaining to criminal convictions and any reports
concerning domestic violence and substantiated abuse or negiect of children or vulnerable adults.

(b} The adoption study must also inciude a check of the youth court records of each person over
the age of 13 living in the prospective home. Pursuant to sections 41-5-603 and 41-5-604, the youth court
shall release the requested information to the agency or department completing the adoption study. The
study must include an evaiuation of the effect of a cenviction, adjudicatian, or finding of substantiated
abuse or neglect on the ability to care for a child.

(3) The preplacement evaluation must include at least one in-home visit with the prospective

adoptive parent and at least one interview with each family member.

NEW SECTION. Section 86. Contents of preplacement evaluation. (1) The preplacement

evaluation report must contain the following information if available:
(a) age and date of birth, nationality, racial or ethnic background, and any religious affiliation;
{b) marital status and family history, including the age and location of any child of the individual
and the identity of and relationship to anyone else living in the individual's household;
(c} physical and mental health and any history of abuse of alcohol or drugs;
{d) educational and employment history and any special skills;

(e} property and income, including outstanding financial obligations as indicated in a current credit
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report or financial statement furnished by the individuat:

{f} any previous request for an evaluation or involvement in an adoptive placement and the outcome
of the evaluation or placement;

(g) whether the individual has been charged with or convicted of domestic violence or has been
involved in a substantiated charge of child abuse or neglect or elder abuse or neglect and the disposition
of the charges;

{h) whether the individual is subject to & court order restricting the individual's right to custody or
visitation with a child;

{iy whether the individual has been convicted of a crime other than a minor traffic violation;

{i)y whether the individual has located a parent interested in placing a child with the individual for
adoption and, if so, a brief description of the parent and the child; and

(k) any other fact or circumstance that may be relevant in determining whether the individual is
suited to be an adoptive parent, inciuding the quality of the environment in the individual's home and the
functioning of other children in the individual’s househoid.

(2) The report must contain recommendations regarding the suitability of the subject of the study
to be an adoptive parent.

(3) A preplacement evaluation is valid for 1 year following its date of completion and must be
updated if there is a significant change in circumstances.

{4) Prior to accepting physical custody of a child for purposes of adoption, a prospective adoptive
pnarent must have the preplacement evaluation completed by the evaluator, and the evaluation must
specifically address the appropriateness of placing the specifically identified child or children who will be

the subject of the adoption proceedings with the prospective adoptive parent.

NEW SECTION. Section 87. Recommendation. (1) An evaluator shall assess the information

required by [section 85] to determine if it raises a specific concern that placement of any child or a
particular child in the home of the individual would pose a significant risk of harm to the physical or
psychological well-being of the child.

(2) If an evaluator determines that the information assessed does nat raise a specific concern, the
evaluator shal! find that the individual is suited to be an adoptive parent. The evaluator may comment
about any factor that in the evaluator’s opinion makes the individual suited in generat or for a particular
(Le islative
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child.
{3) If an evaluator determines that the information assessed raises a specific concern, the
evaluator, an the basis of the original or any further investigation, shall find that the individual is or is not

suited to be an adoptive parent. The evaluator shall support the finding with a written explanation.

NEW SECTION. Section B8. Distribution of evaluation -- retention -- immunity for evaluator. (1}

If a preplacement evaluation contains a finding that an individual is suited to be an adoptive parent, the
evaluator shall give the individual a signed copy of the evaiuation. The evaluator shail furnish a copy of
the evaluation to a department, agency, or other person authorized to place a child for adoption.

(2) The evaluator shall provide a signed copy of the evaluation to the individual and to the
department. The department shaill permanently retain the copy of the evaliation.

{3} An evaluator shall retain the original of a completed or incomplete preplacement evaluation and
a list of each source for each item of information in the evaluation for 2 years.

{4} An evaluator who conducted an evaluation in good faith is not subject to civil liability for

anything contained in the evaluation.

NEW SECTION. Section 89. Action by department. f, before a decree of adoption is issued, the

department learns from an evaluator or another person that a child has been placed for adoption with an
individual who is the subject of a preplacement evaluation on file with the department ¢containing a finding
of unsuitability, the department shall immediately review the evaluation and make a determination of

whether the department has authority pursuant to Title 41, chapter 3, to intervene.

NEW SECTION. Section 90. Court waiver for relatives. The court may waive the requirement of

a preplacement evaluation when a parent or guardian places a child for adoption directly with an extended

family member of the child. A postplacement evaluation must be conducted during the pendency of a

proceeding for adoption.

NEW SECTION. Section 91. Filing of evaluation in adoption proceedings. (1) in a direct parental

placement adoption, the preplacement evaluation must be filed with the court in support of the petition to
terminate parental rights for purposes of adoption.
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(2) In an adoption arranged by the department or a licensed child-placing agency, the preptacement
evaluation must be permanently maintained in the files of the department or the licensed child-placing

agency.

NEW SECTION. Section 92. Requirement for preplacement evaluation. (1) Before the department
or licensed child-placing agency may place & child for purposes of adoption, the prospective adoptive parent
and the home of the praspective adoptive parent must be studied and evaluated as provided in [section B4].

(2) The department or agency shall prepare a written report containing the results of its evaluation.

NEW SECTION. Section 93. Parties to direct parental placement adoption. A parent of a child may

directly place the child for adoption with a specifically identified prospective adoptive parent who:
{1} resides in Montana or in another state that allows direct parental placement;
(2} is known to and has been personally selected by the parent; and

{3) has previously obtained a favorable preplacement evaluation.

NEW SECTION. Section 94. Duties of placing parent. {1) A parent who is directly placing a child

for adoption shall execute a voluntary relinquishment and consent to adopt, including:

{a) receiving the counseling required by [section 48]; and

{b) if the parent is a minor, being advised by legal counsel other than the attorney representing the
prospective adoptive parent.

{2} Unless a birth mother relies on the right to privacy., a placing parent shall identify and provide
information on the location of any other tegal parent or guardian of the child, including:

(a) any current spouse;

(b) any spouse who is the other hirth parent and to whom the parent was married at the probable
time of conception or birth of the child; and

{(¢) any adoptive parent.

{3) A placing parent shall identify and provide information pertaining to any Indian heritage of the
child that would bring the child within the jurisdiction of the Indian Child Welfare Act, 25 U.5.C. 1901, et
seq.

(4} A parent placing a child for adoption in a direct parental placement adoption shall provide:
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{a) the disclosures of medical and social history required pursuant to [section 81];

{b) a certified copy of the child’s birth certificate or other document certifying the place and date
ot the child’s birth; and

{c) a certified copy of any existing court orders pertaining to custody or visitation of the child.

(5) A parent placing a child for adoption in a direct parental placement adoption shali file a notice
of parental placement.

(6) A parent placing a child for adoption in a direct parental placement adoption shall fie a
disclosure of all disbursements made to or for the benefit of the parent by the prospective adoptive parent
or any person acting on behalf of the prospective adoptive parent.

(7) Subject to the limitations set in [section 148], counseling expenses, legal fees, and the
reasonable costs of preparing reports documenting the required disclosures of medical and social history
and the disclosures documenting disbursements are allowable expensaes that can be paid for by the

prospective adoptive parent.

NEW SECTION. Section 95. Direct parental placement -- information to be filed. (1} A parent who

proposes to place a child for adoption with a prospective adoptive parent who resides in Montana and who
is not the child’s stepparent or an extended family member shall file with the court of the county in which
the prospective adoptive parent or the parent making the placement resides the following:

{a} a notice of parental placement containing the following information:

{i) the name and address of the placing parent;

{ii) the name and address of each prospective adoptive parent;

(iii) the name and address or expected date and place of birth of the child;

(iv} the identity and information on the location of any other legal parent or guardian of the child,
including any current spouse, any spouse who is the other birth parent and to whom the parent was
married at the probable time of conception or birth of the child, and any adoptive parent;

{v) all relevant information pertaining to any Indian heritage of the child that would bring the child
within the jurisdiction of the Indian Child Welfare Act, 256 U.S.C. 1901, et seq.; and

{vi} the name and address of counsel, a guardian ad litem, or other representative, if any, of each
of the parties mentioned in subsections (1){a)(i} through (1}a}(ii);

(b) a relinquishment and consent to adoption of the child by the adoptive parent;
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(c) the counseling report required by [section 48];

(d) the medical and social history disclosures required by [section 811;

{el a report of disbursements identifying all payments made to or to the benefit of the placing
parent by the prospective adoptive parent or anyone acting on the parent’s behaif that contains a statement
by each person furnishing information in the report attesting to the truthfuiness of the information furnished
by that person;

(f) a certified copy ot the child’s birth certificate or other document certifying the place and date
of the child’s birth;

{g) acertified copy of any existing court orders pertaining to custody or visitation of the child; and

(h) the preplacement evaluation.

{2) The notice of parental placement must be signed by the parent making the placement.

NEW SECTION. Section 96. Duty of prospective adoptive parent to provide preplacement -

evaluation. (1} Prior to taking custody of a child whom the prospective adoptive parent intends to adopt,
the prospective adoptive parent shall obtain a favorable preplacement evaluation.
(2) A placing parent must be provided with a copy of the preplacement evaluation prior to

execution of a relinquishment and consent to adoption of the child.

NEW SECTION. Section 97. Duty to promptly petition. (1} Within 30 days after the filing of a

notice of parental placement or the execution of a relinquishment and consent to the adoption of the child,
whichever is later, a prospective adoptive parent shall promptly act to resolve the child’s legal status by
filing:

{a} a petition for termination of parental rights for purposes of adoption, including a request for
custody, that includes:

{i} the relinquishment and consent to adopt executed by any legal parent other than the placing
parent who has filed the notice of parental placement;

{ii) a certified copy of any court order terminating the rights and duties of any parent or guardian
cf the child; and

{ili} any other evidence supporting termination of the legal rights a person has with regard to the
child;
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{b} a petition to adopt the child who is the subject of the proceedings;

{c) a copy of the preplacement evaluation pertaining to the adoptive parent;

(d) a copy of an agreement with the department or a licensed chiid-placing agency agreeing to
accept supervision over the postplacement evaluation period and to prepare the postplacement avaluation;

(e} a disclosure of all disbursements made with regard to the adoptive placement to date; and

{f) an affidavit from the department reporting on whether any individual has registered with the
putative father registry and claims an interest in the child.

(2) The prospective adoptive parent shall request that the court promptly notice the matters

provided for in subsection (1) for hearing in a timely manner.

NEW SECTION. Section 98. Custody order. (1) The court shall consider the petition to adopt and

shall make a determination as to whether temporary custody should be awarded to the petitioner. In
making that determination, the court shall consider:

(a) the preplacement evaluation that pertains specifically to placement of the child who is the
subject of the adoption petition with the petitioner; and

(b) if any significant change in the petitioner's or child’s circumstances has occurred since
preparation of the preplacement evaluation.

{2) Upon a determination that it is in the best interests of the child, the court shall enter an order
granting temporary custody to the prospective adoptive parent.

{3) Upon a determination that it is not in the best interests of the child to place custody with the
prospective adoptive parent, the court shall deny the petiticn to terminate parental rights of the placing
parent and shall make any other order with regard to the custody of the child that is necessary to protect

the well-being of the child.

NEW_SECTION. Section 99. Period for postplacement supervision. (1} In a direct parental

placement adoption, the court shall maintain jurisdiction over the placement during a postplacement
evaluation period and issue an order for paostplacement supervision and a postplacement evaluation.

{2) The postplacement evaluation period must be supervised and evaluated by a gualified person
appointed, contracted with, or employed by: ‘

(al the department, if the department has accepted supervision of the piacement; or
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(b} a licensed child-placing agency.

(3} The court shall provide the evaluator with copies of the petition for adoption and the items filed
with the petitioﬁ.

(4) A decree of adoption may not be entered for at least 8 months from the date an order is entered

granting temporary custody during the pendency of the proceedings.

NEW SECTION. Section 100. Postplacement evaluation for direct parental placement adoption.

(1) An evaluation must be based on a personal interview with the prospective adoptive parent in the
prospective parent’s home and an observation of the relationship between the child and the prospective
adoptive parent.

{2} An evaluation must be in writing.

(3} At a minimum, the evaluation must include the following information:

{a) assessment of adaptation by the prospective adoptive parent to parenting the child;

{b) assessment of the health and well-being of the child in the prospective adoptive home;

(c) analysis of the level of incorporation by the child into the prospective adoptive parent’s home,
extended family, and community;

{d) assessment of the level of incorporation of the child’s previous history into the prospective
adoptive home, such as cultural or ethnic practices, or contact with former foster parents or biological
relatives; and

{e} an account of any change in the prospective adoptive parent’s marital status or family history,
physical or mental health, home environment, property, incorne, or financial obligations since the filing of
the preplacement evaluation.

{4) The evaluation must contain a definite recommendation stating the reasons for or against the

proposed adoption.

NEW SECTIQN. Section 101. Time and filing of evaluation. (1) Unless the court for good cause

allows an earlier or tater filing, the evaluator shall file a complete written evaluation with the court within
not less than 90 days and not more than 180 days after receipt of the court’s order for an evaluation.
(2) If an evaluation raises a specific concern, as described in {section 87}, the evaluation must be

filed immediately and must explain why the concern poses a significant risk of harm to the physical or
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psychological well-being of the child.

{3) An evaluator shall give the prospective adoptive parent a copy of the evaluation when it is fiied
with the court and shall permanently retain a copy of the evaluation and a list of every source for each item
of information in the evaluation. If the evaluator ceases to conduct business in Montana, all evaluations

in the evaluator’'s possession must be forwarded to the department for permanent retention.

NEW SECTION. Section 102. Motion to enter adoption decree. (1} The prospective adoptive

parent may file a motion for entry of an adoption decree no sooner than & months after the court has
granted temporary custody to the prospective adoptive parent.

{2} The motion must be supported by the following documents:

{a) the postplacement evaluation prepared pursuant to {section 100]; and

(b} an updated list of all disbursements made in connection with the adoption proceeding.

(3) A notice of hearing is not required for any party whose parental rights have been terminated
in prior proceedings.

(4) The court shall consider the petition and shall grant or deny the peatition pursuant to the
provisions of {sections 125 through 134].

(8) If the petition to adopt is denied, the court shall provide notice to the placing parent that the

petition has been denied and shall take appropriate action for placement of the child pursuant to [section

131].

(6) Finality of the decree or the order denying the decree and the time for appeal are determined

pursuant to [section 137].

NEW SECTION. Section 103. Records. All recards filed with the court in a direct parental

placement adoption must be permanently maintained by the court.

NEW SECTION, Section 104. Factors to be considered -- best interests of child. {1} All relevant

factors must be considered in determining the best interests of the child in an adoption proceeding. Factors
relevant to the determination of a prospective adoptive parent’'s paranting ability, the future security for a
chiid, and familial stability must be considered. In determining the best interests of the child, the following
factors with regard to a prospective adoptive parent may be considered:
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{a} age, as it relates to health, earning capacity, provisions for the support of a child, or other
relevant circumstances;

(b} marital status, as it relates to the ability to serve as a parent in particularized circumstances:;
and |

{c) religion, as it relates to the ability to provide the child with an opportunity for religious or
spiritual and ethical development and as it relates to the express preference of a birth parent or a child to
be placed with an adoptive parent of a particular religious faith or denomination.

{2} For purposes of ensuring that the best interests of the child are met, the department or a
licensed child-placing agency is authorized to gather and use, in an appropriate, nonarbitrary manner,
information concerning the age, marital status, and religious beliefs of a prospective adoptive parent. The
authority granted by this subsection includes tha authority to receive and to consider, consistent with the
best interests of the child, the preferences of birth parents relating to the age, marital status, or religious
beliefs of an adoptive parent. |

{3) Consideration of religious factors by a licensed child-placing agency that is affiliated with a

particular religious faith is not arbitrary consideration of religion within the meaning of this section.

NEW SECTION. Section 105. Parties to department or agency placement. A parent of a child may

relinquish the child for adoption to the department or a licensed child-placing agency. The department or
agency shall agree in writing to accept the relinquishment of a placing parent as provided in [section 43]

before the relinquishment is-valid.

NEW SECTION, Section 106. Duties of placing parent. (1) A parent who is placing a child for

adoption shall compiy with the provisions for executing a voluntary relinquishment and consent to adopt.
{2} A parent placing a child for adoption shall identify and provide information on the location of:
(a) any other legal parent or guardian of the child, including any current spouse; and
{b) any spouse who is the ather birth parent and to whom the parent was married at the probable
time of conception or birth of the child.
{3) A parent placing a child for adoption shall identify and provide information pertaining to any
indian heritage of the child that would bring the child within the jurisdiction of the Indian Child Weifare Act,
25 U.5.C. 1901, et seq.
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{4) A parent placing a child for adoption shall provide:

(a) the disclosures of medical and social history;

{b} a certified copy of the child's birth certificate or other document certifying the place and date
of the child’s birth; and

{c) a certified copy of any existing court orders pertaining to custody or visitation of the child.

NEW SECTION. S$ection 107, Counseling requirements. To the extent required by [sections 1

through 156) and the department’'s or agency’s standards, the department or agency shall provide

counseling to the parties involved in the adoption.

NEW SECTION. Section 108. Waiting period following placement of child. (1) Once the
department or agency has received custody of the child and placed the child for adoption, the department
or agency shall supervise and evaluate the placement during a 6-month postplacement evaluation period.

{2) The department or agency may recommend in the postplacement evaluation filed with the
petition for adoption that the court issue a decree of adoption sooner than the 6-month postplacement
evaluation period if:

{a) {} a period of at least 6 months has elapsed since the department or agency placed the child
in the prospective adoptive home; and

{ii} the department or agency has completed a postplacement evaluation during that period; or

{b) {i)} a postplacement evaluation has been completed and filed with the court; and

(i) there are detailed extehuating circumstances supporting a waiver of the 6-month postptacement
evaluation period.

(3) The department or an agency may recommend the waiver of the 6-month postplacement
evaluation period and the postplacement evaluation if the adoptee has been in the petitioner's home as a

foster child for at least 1 year.

NEW SECTION. Section 103. Petition for adoption filed by prospective adoptive parent. After the

child has been placed by the department or agency with the prospective adoptive parent, the parent shall

file a petition for adoption.
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NEW SECTION. Section 110. Postplacement department or agency evaluation. (1) The

department or agency shall compiete a written postplacement evaluation, The postplacement evaluation
must be conducted according to the department’s or agency’s standards for placement of a child and at
a minimum must include a personal interview with the prospective adoptive parent in that person’s home
and observation of the relationship between the child and the prospective adoptive parent.

{2) Upon the filing of a petition for adoption by the prospective adoptive parent, the department
or agency shall file the postplacement evaluation.

{3) The evaluation must include the following information:

{a) whether the child is legally free for adoption;

(b} whether the propased home is suitable for the ¢hiid;

{c] a statement that the medical and social histories of the birth parents and child have been
provided to the prospective adoptive parent;

(d} an assessment of adaptation by the prospective adoptive parent to parenting the child;

(e) a statement that the 6-month postpiacement evaluation period has been complied with or
should be waived;

{f) any other circumstances and conditions that may have a bearing on the adoption and of which
the court should have knowledge;

(g} whether the agency waives notice of the proceeding;

(h) a statement that any applicable provision of law governing an interstate or intercountry
placement of the child has been complied with; and

(i) a statement of compliance with any applicable provisions of the Indian Child Welfare Act, 25
U.S.C. 1901, et seq.

(4} The evaluation must contain a definite recommendation stating the reasans for or against the

proposed adoption.

NEW SECTION. Section 111. Consent to adoption. (1} Upon the filing of the petition for adoption

by the prospective adoptive parent, the department or agency that has custody of the child shall file its
consent to adoption.
(2) Except as provided in subsection (3], the withdrawal of a consent for an adoption filed by the

department or an agency in connection with that petition for adoption is not permitted.
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(3) Upon a motion to withdraw consent, notice and opportunity to be heard must be given to the
petitioner and to the person seeking to withdraw consent. The court may, if it finds that the best interests
of the child will be furthered, issue a written order permitting the withdrawal of the consent.

{4} The entry of a decree of adoption renders a consent irrevocable,

NEW SECTION. Section 112. Relinquishment to stepparent. (1} A parent may relinquish parentail

rights for the purposes of adoption of a child by the child’s stepparent or a member of the child’s extended
family. The relinquishment must be executed in accordance with [sections 42 through 52}. The
relinquishment may be executed at any time after the child is 72 hours old.

{2} The stepparent or extended family member shall accept the relinquishment in writing.

NEW SECTION. Section 113. Standing to adopt stepchild. {1) A stepparent has standing to file

a petition for adoption of a minor stepchild of the stepparent’s spouse if:

{a) the spouse has sole legal and physical custody of the child and the child has been in the
physical custody of the spouse and the stepparent during the 60 days preceding the filing of a petition for
adoption;

{b} the spouse is deceased or mentally incompetent but, before dying or being judicially declared
mentally incompetent, had legal and physical custody of the child, and the child has resided primarily with
the stepparent during the 12 months preceding the filing of the petition; or

{c) the department or an agency placed the child with the stepparent.

{2} For good cause shown, a court may allow an individual who is not the stepparent but who has
the consent of the custodial parent of a child to file a petition for adoption. The petition must be treated
as if the petitioner were a stepparent,

(3} A petition for adoption by a stepparent may be joined with a petition for termination of parental

rights.

NEW SECTION. Section 114. Consent to adoption. {1) Upon the filing of the petition for adoption
by the stepparent, the child’s parent shall file consent to adoption executed pursuant to [section 115 or
116).

{2} If the child has attained 12 years of age the child must consent to the adoption.

EL;gisl_ative
yServices -52 - HB 163
u\"Qp’mcm



55th Legisiature HBO163.01

11
12
13
14
15
16
17
18
19
20

22
23
24
25
26
27
28
29
30

NEW SECTION. Section 115. Cansent to adoption -- stepparent’s spouse. (1) A consent to

adoption executed by a parent who is the stepparent’s spouse must be signed in the presence of an
individual authorized to take acknowledgements. \

{2) A consent must be in writing and must state that:

{(a) the parent executing the consent has legal and physical custody of the parent’s child and
voluntarily and uneguivocally consents to the adoption of the child by the stepparent;

(b} the adoption will not terminate the parental relationship between the parent executing the
consent and the child; and

{c} the parent executing the consent understands and agrees that:

{i} the adoption will terminate the relationship of parent and child between the child’s other parent
and the child and will terminate any existing court order for custody, visitation, or communication with the
child;

(i} the child and any descendant of the child will retain rights of inheritance from or through the
child’s other parent; and

{iii} a court arder for visitation or communication with the child by an individual related to the child
through the parent executing the consent or an agreement or order concerning another individual that is
approved by the court survives the decree of adoption, but that failure to comply with the terms of the

order or agreement is not a ground for revoking or setting aside the consent or the adoption.

NEW SECTICN. Section 116. Consent to adoption -- child’s other parent. A consent executed

by a child’s parent who is not the stepparent’s spouse must be in writing and must state that:

(1) the parent executing the consent voluntarily and unequivocally consents to the adoption of the
child by the stepparent and the transfer to the stepparent’s spouse and the adoptive s‘tepparent of any right
that the parent executing the consent has to legal or physical custody of the child;

{2} the parent executing the consent understands and agrees that:

(a}] the adoption will terminate the parent’s parental relationship with the child and will terminate
any existing court order far custody, visitation, or communication with the child;

{b} the child and any descendant of the child will retain rights of inheritance from or through the
parent executing the consent; and

(c) a court order for visitation or communication with the child by an individual related to the child
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through the child’s other parent or an agreement or order concerning another individual that is approved
by the court survives the decree of adoption, but that failure to comply with the terms of the order or

agreement is not a ground for revoking or setting aside the consent or the adoption.

NEW SECTION. Section 117. Postplacement evaluation period -- waiver. if the child is a stepchild

or a member of the extended famity of the petitioner, the court may, if satisfied that the adoption is in the
best interests of the child, waive the 6-month postplacement evaluation period and the postplacement

evaluation and grant a decree of adoption.

NEW SECTION. Section 118. Petition for adoption -- notice -- hearing. A stepparent who desires

to adopt a stepchild must file a petition for adoption, any necessary consents, any required postplacement

evaluation, give notice of the hearing on the petition, and attend a hearing conducted by the court.

NEW SECTION. Section 119. Legal consequences of adoption of stepchild. (1} Except as

provided in subsections {2) and (3], the legal consequences of an adoption of a stepchild by a stepparent
are the same as the consequences under [section 136].
(2} An adoption by a stepparent does not affect:

(a} the relationship between the adcptee and the adoptee’s parent who is the adoptive stepparent’s

spouse or deceased spouse;

(b} an existing court order for visitation ar communication with a child by an individual related to
the adoptee through either parent; or

(c) the right of the adoptee or a descendant of the adoptee to inheritance or intestate succession
through or from the adoptee’s former parent,

{3) Failure to comply with an agreement or order is not a ground for challenging the validity of an

adoption by a stepparent.

NEW SECTION. Section 120. Arrearages of child support. A termination of a parent’s rights and

responsibilities toward a child does not cancel any responsibility to pay arrearages of child support unless

the party to whom the arrearages are owed agrees in writing to waive payment.
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NEW SECTION. Section 121. Adoption of adult. A person who has attained the age of legal

majority may be adopted without the consent of the person’s parents.

NEW SECTION. Section 122. Who may adopt adult or emancipated minor. (1} An adult may

adopt another adult or an emancipated minor pursuant to this section. However, an adult may not adopt
the adult’s spouse. An adoption of an incompetent individual of any age must comply with all requirements
set by law for the adoption of a chiid.

(2) Anindividual who has adopted an adult or emancipated minor may not a.dOpt another adult or
emancipated minor within 1 year after the adoption unless the prospective adoptee is a sibling of the

adoptee.

NEW SECTION. Section 123. Consent to adoption. {1) Consent to the adoption of an adult or

emancipated minor is required only of:

(a) the adoptee;

(b) the prospective adoptive parent; and

(c) the spouse of the prospective adoptive parent uniess:

{i) the spouse and the prospective adoptive parent are legally separated; or

(i) the court finds that the spouse is not capable of giving consent or is withholding consent
contrary to the best interests of the adoptee and the prospective adoptive parent.

{(2) The conseﬁt of the adoptee and the prospective adoptive parent must:

{a) be in writing and be signed in the presence of the court or an individual authorized to take
acknowledgments;

{b) state that the parties agree to assume toward each other the Ieg'al relationship of parent and
child and to have all of the rights and be subject to ail of the duties of that relationship; and

{c) state that the parties understand the consequences that the adoption may have for any right
of inheritance, property, or support.

{3} The consent of the spouse of the prospective adoptive parent:

(a) must be in writing and be signed in the presence of the court or an individual authorized to take
acknowledgments;

{b) must state that the spouse:
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(i) consents to the proposed adoption; and
(i) understands the consequences that the adoption may have for any right of inheritance,
property, or support that the spouse has; and

(c) may contain a waiver of any proceeding for adoption.

NEW SECTION. Section 124. Jurisdiction and venue. (1) The court has jurisdiction ove: a

proceeding for the adoption of an adult or emancipated minor if the petitioner has tived in Montana for at
least 90 days immediately preceding the filing of a petition for adoption.

{2) A petition for adoption may be filed in the court in the county in which a petitioner lives.

NEW SECTION. Section 125. Procedure. Except as otherwise provided in [sections 121 through

125], the procedure and law for adoption of a child set forth in {sections 1 through 156] is applicable in
proceedings for the adoption of an adult. The provisions concerning the counseling requirement,
preplacement evaluation, postplacement supervision period, and postplacement evaluation are not applicable

to the adoption of an adult.

NEW SECTION. Section 126. Petition for adoption. (1) A petition for adoption must be filed in

triplicate, must be notarized by the petitioners, and must specify:

(a) the full names, ages, and place and duration of residence of the petitioners;

(b) the current marital status of petitioners and, if married, the place and date of the marriage;

(c) the circumstances under which the petitioners obtained physical custody of the child and the
name of the individual or agency who placed the child;

(d) the date and place of birth of the child, if known;

(e) the name used for the child in the proceeding and, if a change in name is desired, the full name
by which the child is to be known;

{f) that it is the desire of the petitioners that the relationship of parent and child be established
between the petitioners and the child and to have all the rights and be subject to all the duties of that
relationship;

{g) a full description and statement of value of all property owned or possessed by the child;

{h) the facts, if any, that excuse consent on the part of a person whose consent is required for the
{ Legistative

" Services - 56 - HB 163
\’Jl’l.ﬂoﬂ



55th Legisiature HBO163.01

g AW N

O W W NG

11

13
14
15

4
|

17

18

19
20

22
23
24
25
26
27
28
29
30

agoption;
{il that any applicable law governing interstate or intercountry placement was complied with;
(i) that,.if applicable, the Indian Child Welfare Act, 25 U.5.C. 1901, et seq., was complied with;
(k) whether a previous petition has been filed by petitioner to adopt the child at issue or any other
child in any court and the disposition of the petitions; and
{I} the name and address, if known, of any person who is entitled to receive notice of the petition
for adoption.
(2} There must be attached to or accompanying the petition:
{a) any written consent required by [sections 125 through 134];
(b} a certified copy of any court order terminating the rights of the child’s parents;
(c) a certified copy of any existing court order in any pending proceeding concerning custody of
or visitation with the child;
. (d} a copy of any agreement with a public agency to provide a subsidy for the benefit of the child
with a special need;
(e) the postplacement evaluation prepared pursuant to [section 100 or 110];
{f) a disclosure of any disbursements made in connection with the adoption proceeding.
{3} One copy of the petition must be retained by the court. A copy must be sent to:
(a) the department or to the agency participating in the adoption proceeding; and

{bl the parent placing the child for adoption in a direct parental placement adoption.

NEW SECTION. Section 127. Time for action on petition for adoption -- waiver. Not less than 6
manths from the date the child has been piaced with the prospective adoptive parent, the prospective
adoptive parent may apply to the court for a decree of adoption. If the best intérests of the adoptee are
served, the court may waive the 6-month postplacement evaluation period and summarily consider an

adoption petition.

NEW SECTION. Section 128. Notice of hearing. {1) Upon the filing of a petition for adoption,
notice of hearing must be served on: '
{(a) a person whose consent to adoption is required under [section 39];

{b) the department or agency whose consent to adoption is required;
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Wolee, - 57 - HB 163



55th Legislature HBO163.01

—

O W @ ~N o sWw N

{c} the spouse of the petitioner if the spouse has not joined in the petition;

{d) a person who has revoked a consent or relinquishment or is attempting to have a consent or
relinquishment set aside; and

(e} any other person named by the court to receive notice.

(2) The notice must direct the person to appear in court at the time specified and to show cause
why the petition should not be granted.

{3) The notice of hearing must be served in a manner appropriate under the Montana Rules of Civil
Procedure.

{4) A notice of hearing is not reguired to be served on any party:

{a) whose parental rights have been terminated in prior proceedings;

(b} who waives notice in a relinguishment, consent, or other document signed by the party;

{c} who has consented in writing to an adoption; or

{d) whose consent to adoption is not required under [section 40].

NEW SECTION. Section 129. Content of notice. The notice required by [section 128] must

contain:

{1) the caption of the petition;

{2} the address and telephane number of the court in which the petition is pending;

{3} a concise summary of the relief requested in the petition;

(4) the name, mailing address, and telephone number of the petitioner ar the petitioner’s attorney;
and

{5) a statement of the method of responding to the notice and the consequences of failure to

respond.

NEW SECTION. Section 130. Hearing on petition for adoption. (1) The petitioners and the child
shall appear at the hearing unless the presence of the child is waived by the court. .
{2) The court shail examine the petition, the documents accompanying the petition, and the

petitioners and shall receive evidence in support of the petition.

NEW SECTION. Section 131. Granting petition for adoption -- denial of petition. (1) The court
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shatt issue a decree of adoption awarding custody of the child to the petitioners based on the evidence
received if it determines that:

{a) the child has been in the physical custody of the petitioners for at least 6 months, unless the
court for good cause shown waives this requirement pursuant to [section 108 or 117];

(b) notice of hearing on the petition for adoption was properly served or dispensed with;

(c} every necessary consent, relinquishment, waiver, disclaimer, or judicial order terminating
parental rights has been obtained and fited with the court;

{d) any evaluation required by [sections 1 through 156] has been filed with and considered by the
court; and

{e} the adoption is in the best interests of the child.

(2} If the petition for adoption is denied, the court shail dismiss the petition and enter an

appropriate order as to the future custody of the child according to the best interests of the child.

NEW SECTIQON. Section 132. Best interests of child. (1) In determining whether to grant a

petition to adopt, the court shall consider all relevant factors in determining the best interests of the child.
The court shall consider factors relevant to the determination of a prospective adoptive parent’s parenting
ability, the future security for a child, and familial stability.

{2) in a contested adoption proceeding involving a child, the court shall consider the factors set
out in subsection (1) and shall also consider:

(a) the nature and length of any relationship already established between a child and any person
seeking to adopt the chiid;

{b) the nature of any family relationship between the child and any person seeking to adopt the
child and whether that person has established a positive emotiona! relationship with the child;

(c) the harm that could result to the child from a change in placement; |

{d) whether any person seeking to adopt the child has adopted a sibling or half-sibling of the child;

{e} which, if any, of the persons seeking to adopt the child were selected by the placing parent or
the department or agency whose consent to the adoption is required.

{3) In an indian child placement, the court shall determine if the requirements of the Indian Child

Welfare Act, 26 U.S.C. 1901, et seq., have been met.
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NEW SECTION. Section 133. Removal of child from state. Before a decree of adoption is issued,

a petitioner may not remove the child from the state for more than 30 consecutive days without the
permission of:
{1) the court if the child was placed directly for adoption; or

{2) the department or the agency that placed the child for adoption.

NEW SECTION. Section 134. Decree of adoption. A decree of adoption must state:

(1) the original name of the child;

{2) the name of the petitioner for adoption;

{(3) whether the petitioner is married or unmarried;

(4) whether the petitioner is a stepparent of the child;

(5} the name by which the child is to be known;

{6} a direction to the vital statistics bureau to issue a new birth certificate unless the adoptee is
12 years of age or older and requests that a new certificate not be issued;

{7) the child’s date and place of birth, if known;

{8) the effect of the decree of adoption as stated in [section 136];

(9) that the adoption is in the best interests of the child; and

{10) whether the birth mother objects tc the release of the original birth certificate information upon

the adoptee reaching 18 years of age.

NEW SECTION. Section 135. Communication of decree to department. (1) Within 30 days after
a decree of adoption becomes final, the clerk of court shall send a repart of the adoption to the department.
(2) If petitioners have requested it, the court shall arder the vital statistics bureau to issue a new

hirth certificate to the child.

NEW SECTION. Section 136. Effact of decree. (1) After the decree of adoption is entered:

(a) the relationship of parent and child and all the rights, duties, and other legal consegquences of
the relation of parent and child exist between the Iadoptee and the adoptive parent and the kindred of the
adoptive parent;

(b) the former parents and the kindred of the former parents of the adoptee, unless they are the
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adoptive parents or the spouse of an adoptive parent, are relieved of all parental responsibilities for the
adoptee and have no rights over the adoptee except for a former parent’s duty to pay arrearages for child
support.

{2) A decree of adoption is not subject to a challenge after the decree is issued.

{3} A decree of adoption should include a notice to the vital statistics bureau as to the birth
mother’s consent to release of the information ¢n the original birth certificate upon the adoptee reaching
18 years of age.

{4) The relationship of parent and child for the purposes of intestate succession is governed by Title

72.

NEW SECTION. Section 137. Finality of decree -- expediency. (1) For purposes of appeal, the

decree of adoption is a final order when it is issued.

(2) A person may appeal from the order in the manner and form provided for appeais from a
judgment in civil actions.

(3) An appeal from a decree of adoption must be heard expeditiously pursuant to the provisions

of [section 78].

NEW SECTION. Section 138. Rights of adoptee. A decree of adoption does not affect any right

or hbenefit vested in the adoptee before the decree became final.

NE'W SECTION. Section 139. Foreign adoption decrees. When the relationship of parent and child
has been created by a decree of adoption of a court of any other state or country, the rights and obligations
of the parties as to matters within the jurisdiction of this state must be determined pursuant to [sections

1 through 156].

NEW SECTION. Section 140. Visitation and communication agreements. (1) Except as otherwise

provided in [sections 1 through 156], a decree of adoption terminates any existing order or written or oral
agreement for contact or communication between the adoptee and the birth parents or family.

{2) Any express written agreement entered into between the placing parent and the prospective
adoptive parent after the execution of a relinguishment and consent to adoption is independent of the
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adoption proceedings, and any relinquishment and consent to adopt remains valid whether or not the
agreement for contact or communication is later performed. Failure to perform an agreement is not grounds
for setting asidé an adoption decree.

(3) A court may order that an agreement for contact or communication entered into under this
section may not be enforced upon a finding that:

_(a} enforcement is detrimentatl to the child;
(b} enforcement undermines the adoptive parent’s parental authority; or
{c} due to achange in circumstances, compliance with the agreement would be unduly burdensome

to one or more of the parties.

NEW SECTION. Section 141. Confidentiality of records and proceedings. {1) Unless the court

orders otherwise, all hearings held in proceedings under {sections 1 through 1561 are confidential and must
be held in closed court without admittance of any person other than interested parties and their counsel.

{2) All papers and recdrds pertaining to the adoption must be kept as a permanent record of the
court and must be withheld from inspection. A person may not have access to the records, except:

{a) for good cause shown on order of the judge of the court in which the decree of adoption was
entered;

(b} as provided in [sections 141 through 146];

{c) as provided in 50-15-121 and 50-15-122.

{3} All files and records pertaining to adoption proceedings retained by the department, a ticensed
child-placing agency, a lawyer, or any authorized agency are confidential and must be withheld from

inspection, except as provided in 50-156-121, 50-15-122, and {sections 141 through 146].

NEW SECTION. Section 142. Disclosure of records -- honidentifying information -- consensual

release. {1) The department or authorized person or agency may disclose:

(a} nonidentifying information to an adoptee, an adoptive or birth parent, or an extended family
member of an adoptee or birth parent; and

(b} identitying information to a court-appointed confidential intermediary upon order of the court
or as provided in 50-15-121 and 50-156-122.

(2) Information may be disclosed to any person who consents in writing to the release of
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confidential information to other interested persons who have also consented. Identifying information
pertaining to an adoption involving an adoptee who is still a child may not be disclosed based upon a

consensual exchange of information unless the adoptee’s adoptive parent consents in writing.

NEW SECTICN. Section 143. Petition for appointment of confidential intermediary. (1) An aduit

adoptee, an adoptive or birth parent, or an adult extended family member of the adoptee or birth parent
may petition the court for disclosure of identifying information regarding the adoptee, a birth child, a birth
parent, or an extended family member.

{2) A petition for disclosure must contain:

{a) as much of the following information as is known by the petitioner:

(i} the name, address, and identification of the petitioner;

{ii} the date of the adoptee’s birth;

{iii} the county and state where the adoption occurred;

liv) the date of the adoption; and

(v] any other information known to the petitioner concerning the birth parents, the adoptive parent,
and the adoptee that could assist in locating the person being sought;

(b} written documentation from a certified confidential intermediary agreeing to conduct the search;
and

{c) if the petitioner is not the adoptee or birth parent, the reason the petitioner is requesting the

appointment of a confidential intermediary.

NEW SECTION. Section 144. Appointment of confidential intermediary -- duties -- payment. (1)

After a petition for disclosure has been filed under [section 143], the court shall appoint a confidential
intermediary who shall:

{a) conduct a confidential search for the person sought as requested in the petition for disclosure;

(b) refrain from disclosing directly or indirectly any identifying information to the petitioner, unless
ordered to do so by the court; and

{c) make a written report of the results of the search to the court not later than 6 months after
appointment.

{2} Upon appointment, a confidential intermediary is entitled to be paid a reasonable fee plus actual
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expenses incurred in conducting the search. The fee and expenses must be paid by the petitioner.

(3} A confidential intermediary may inspect otherwise confidential records of the court. the
department, or an authorized agency for use in the search. The confidential intermediary may not disclose
identifying information from the records or any results of a search unless authorized by the court or unless
the parties have executed written consent to the confidential intermediary. Nonidentifying information from
any source may be disclosed without further order from the court.

{4} If a confidential intermediary locates the person being sought, a confidential inquiry must be
made as to whether the located person consents to having that person’s present identity disclosed to the
petitioner. The court may request that the confidential intermediary ass%st in arranging contact between the
petitioner and the located person. .

(5} If a confidential intermediary locates the person being sought and the located person does not
consent to having that person’s identity disclosed, identifying information regarding that person may be
disclosed only upon order of the court for good cause shown.

{6) If the person being sought is found to be deceased, the court may order disclosure of identifying

information regarding the deceased to the petitioner.

NEW SECTION. Section 145. Disclosure authorized in course of employment. [Sections 1 through
1586] do not preclude an employee or agent of a court, department, or agency from:

(1) inspecting permanent, confidential, or sealed records for the purpose of discharging any
obligation under [sections 1 through 156];

{2) disclosing the name of the court in which a proceeding for adoption occurred or the name of
an agency that placed an adoptee to an individual described in [section 143{1)] who can verify the
individual's .identity; or

(3) disclosing nonidentifying information contained in confidential or sealed records in accordance

with any other applicable state or federal law,

NEW SECTION. Section 146. Release of original birth certificate -- certificate of adoption. (1) For

a person adopted on or before July 1, 1967, in addition to any copy of an adoptee’s original birth certificate
authorized for release by a court order issued pursuant to 50-15-121 or 50-15-122, the department shall

furnish a copy of the original birth certificate upon the written request of an adoptee.
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{2} For a person adopted between July 1, 1967, and September 30, 1997, in addition to any copy
of an adoptee’s original birth certificate authorized for release by a court order issued pursuant to
50-15-121 or 50-15-122, the department shalt furnish a copy of the original birth certificate upon a court
order.

(3) For a person adopted on or after [the effective date of this sectionl, in addition to any copy of
an adoptee’s original birth certificate authorized for release by a court order issued pursuant to 50-15-121
or 50-15-122, the department shall furnish a copy of the original birth certificate upon:

(a) the written request of an adoptee who has attained 18 years of age unless the birth parent has
requested in writing that the original birth certificate not be automatically released; or

{b) a court order.

(4) For a persan adopted on or after [the effective date of this section] and subject to subsection
{5), upon the request of an adoptive parent or an adoptee who has attained 18 vears of age, the clerk of
the court that entered a decree of adoption shall issue a certificate of adoption that states the date and
place of adoption, the date of birth of the adoptee, the name of each adoptive parent, and the name of the
adoptee as provided in the decree.

{5} A birth parent may request in writing to the vital statistics bureau that the birth certificate for

an adoptee not be released without a court order.

NEW SECTION. Section 147. Fees related to placement for adoption by parent. (1} Reasonable

adoption fees may be paid by the adoptive parent for the actual cost of services. The cost of services must
relate to:

{(a) a petition for adoption;

{b) placement of a child;

{c) medical care or services;

{d) prenatal care;

{e} foster care;

{f} a preplacement evaluation;

{g) counseling related to providing information necessary to make an informed decision to
voluntarily relinquish a child;

(h} travel or temporary living costs for the birth mother;
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{iy legal fees incurred for services on behalf of the placing parent;

{j) the reasonable costs incurred by a placing parent in a direct parental placement adoption to
document the disclosures of medical and social history required by {section 81]; and

{k) other reasonable costs related to adoption that do not include education, vehicles, salary or
wages, vacations, or permanent housing for the birth parent.

(2) A birth parent or a provider of a service listed in subsection (1) may receive or accept a
payment authorized by subsection (1). The payment may not be made contingent on the placement of a
child for adoption or upon relinquishment of and consent to adoption of the child. If the adoption is not
completed, a person who is authorized by subsection (1) to make a specific payment is not liable far that
payment uniess the person has agreed in a signed writing with a birth parent or a provider of a service to

make the payment regardless of the outcome of the proceeding for adoption.

NEW SECTION. Section 148. Limitations on payment of counseling and legal fees. {1} A

prospective adoptive parent may pay counseling expenses for a maximum of 10 hours of counseling.

{2) A prospective adoptive parent may pay for legal costs entailed for providing legal counsel for
one hirth parent unless the birth parents elect joint representation. The right of a relinquishing parent to
legal counsel paid by the prospective adoptive parent continues only until the relinguishment becomes

irrevocable. An atterney may not represent both a birth parent and a prospective adoptive parent.

NEW SECTION, Section 149. Prohibited activities -- violations -- penalties. (1) A person, other

than the department or a licensed child-placing agency, may not:

(a) advertise in any public medium that the person:

(it knows of a child who is available for adoption; or

(i} is willing to accept a child for adoption or knows of prospective adoptive parents for a child;
or

{b) engage in placement activities as defined in {section 151].

{2} An individual other than an extended family member or stepparent of a child may not obtain
legal or physical custody of a child for purposes of adoption unless the individual has a favorable
prepiacement evaluation or a court-ordered waiver of the evaluation.

{3) A person who, as a condition for placement, relinquishment, or consent to the adoption of a
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child, knowingly offers, gives, agrees to give, solicits, accepts, or agrees to accept from another person,
either directly or indirectly, anything other than the fees allowed under [section 147) commits the offense
of paying or ch;'-Jrging excessive adoption process fees.

(4) 1t is illegal to require repayment or reimbursement of anything provided to a birth parent under
[section 147]. All payments by the adoptive parent made on behalf of a birth parent pursuant ta this
section are considered a gift to the birth parent.

{5) A person convicted of the offense of paying or charging excessive adoption process fees,
attempting to recover expenses incurred from an adoption process, or otherwise violating [sections 1
through 156] may be fined an amount not to exceed $10,000 in an action brought by the appropriate city
or county attorney. The court may also enjoin from further violations any person who viotates [sections

1 through 1586].

NEW SECTION, Section 150. Action by department. The department may review and investigate

compliance with [sections 1 through 156] and may maintain an action in court to compel compliance.

NEW SECTION. Section 151. Definitions. As used in [sections 151 through 1561, the following

definitions apply:

(1} "Person” includes any individual, partnership, voluntary association, or corparation.

{2) "Placement agtivities” means any of the following:

(a) placement of a child for adoption;

(b) arranging or broviding short-term foster care for a child pending an adoptive placement; or

(c) facilitating placement of a child by maintaining a list in any form of birth parents or prospective
adoptive parents.

(3) "Soliciting"” means to request, offer, promote, refer, or entice, either directly or indirectly
through correspondence, advertising, or other method, a potential adoptive parent ar couple, birth parent

or parents, or placement of a child by a birth parent.

NEW SECTION. Section 152. General duties of department. The department shall:

{1) issue licenses to entities engaged in child placement activities on [the effective date of this

section] if the licensed applicant has met the requirements established by the department by rule;
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(2] prescribe the conditions upon which child-placing licenses are issued and revoked; and
{3) adopt rules for the conduct of the affairs of child-placing agencies that are consistent with the

welfare of children.

NEW SECTION. Section 153. License required -- term of license -- no fae charged. (1} Only an

entity holding a current child-placing agency license issued by the department may act as an agency for
the purpose of;

{a) procuring or selecting proposed adoptive homes;

{b} placing children in proposed adoptive homes;

{c) soliciting persons to adopt children or arranging for persons to adopt children;

{d) soliciting persons 1o relinquish children or place children in potential adoptive homes; or

(e} engaging in placement activities.

(2) Licenses are valid for 1 year after issuance. A fee may not be charged for a license,

NEW SECTION. Section 154, Requirements for licensure. The department may issue licenses to

agencies meeting the folléwing minimum requirements:

(1) The chief function of the agency or a specific program within the agency must be the care and
placement of children.

{2} The agency cperates on a nonprofit basis and is financially responsible in and for its operation.

{3) The agency meets the requirements as designated by the department by rule.

{4} The directing or managing personnel of the agency must be qualified both on the basis of
professional educational experience and character.

{5) Complete records must be kept of both the children and adopting parents with which the
agency deals, and the records must be maintained in accordance with [section 141].

{6) The agency shall maintain and use an in-state office for making a soctal study of the child and
proposed adoptive parent before placement of the child, particularly with regard to:

{a) the physical and mental health, emotional stability, and personal integrity of the adoptive parent
and the parent’s ability to promote the child’'s welfare; and

{b} the physical and mental condition of the child and the child’s family background.

{7} The agency must have the ability to provide education for adoptive parents and counseling for

[ Legislative

\1\;)?,-0“ - 68 - HB 163

vision



55th Legislature HBO163.01

—

O W WM o~ : N s W N

placing parents as required in [section 48] and department rules.
| (8) The agency shall agree to cooperate with courts having jurisdiction in adoptive matters and with

other public agencies having to deal with the welfare ot children.
(9) The agency shall, annually, submit a full, complete, and true financial statement to the
department, and the statement must contain a full accounting of the operations of the agency during the

preceding year.

NEW SECTION. Section 155. Investigation of agencies -- cancellation of licenses. {1} The
department may, through its authorized representative, investigate the operations of licensed agencies and
may cancel licenses for failure to observe prescribed rules or to maintain minimum requirements. An
agency shall give to representatives of the department all information reguested and allow them to observe
the operation of the agency.

(2) When the department finds, upon the basis of the statement required by [section 154(9}] or
upon its own investigation, that an agency has not conducted or is financially incapable of conducting its
operations according to the established standards, the department may suspend, revoke, or deny a license

for the agency.

NEW SECTICN. Section 156. Viglation a misdemeanor -- penalty. {1) Any person who maintains

or conducts an agency for procuring the adoption of children or assists in the maintaining or conducting
of an agency without first obtaining a child-placing license is guilty of a misdemeanor and upon conviction
of a first offense shall be punished by a fine not exceeding $1,000 or imprisonment for up to 1 year in jail
and shall be enjoined from further engaging in agency activities.

{2) Upon the second convicticn of a person for violation of [sections 153 through 155], the perso'n
is guilty of a felony and may be punished by a fine not exceeding $10,000 or imprisonment for up to 5

years in prison and shall be enjoined from further engaging in agency activities.

Section 157. Section 2-6-104, MCA, is amended to read:
"2-6-104. Records of officers open to public inspection. Except as provided in 46-8-3126-ard

27-18-111 and [section 141}, the public records and other matters in the office of any officer are at all

times during office hours open to the inspection of any person.”
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Section 158, Section 2-18-606, MCA, is amended to read:

"2-18-606. Parental leave for state employees. (1} The department of administration shali develop
a parental leave policy for permanent state employees. The policy must permit an employee to take a
reasonable leave of absence and permit the employee to use sick leave, immediately following the birth or
placement of a child, for a period not to exceed 15 working days if:

(a) the employee is adopting a child; or

(b) the employee is a birth father.

(2} As used in this section, "placement” means placement for adoption as defined in 40-8-303

33-22-130."

Section 159. Section 17-7-502, MCA, is amended to read:

"17-7-502. Statutory appropriations -- definition -- requisites for validity. {1} A statutory
appropriation is an appropriation made by permanent law that authorizes spending by a state agency
without the need for a biennial legislative appropriation or budget amendment.

(2) Except as provided in subsection (4), to be effective, a statutory appropriation must comply
with both of the following provisions:

{(a) The law containing the statutory authority must be listed in subsection (3).

{b} The law or portion of the law making a statutory appropriation must specifically state that a
statutory appropriation is made as provided in this section.

(3) The following laws are the only laws containing statutory appropriations: 2-9-202; 2-17-105;
2-18-812;3-5-301;5-13-403; 10-3-203; 10-3-310; 10-3-312; 10-3-314,; 10-4-301; 15-1-111,; 15-23-706;
15-30-195; 15-31-702; 15-37-117; 15-38-202; 15-65-121; 15-70-101; 16-1-404; 16-1-410; 16-1-411;
16-11-308; 17-3-106; 17-3-212; 17-5-404; 17-5-424; 17-5-804; 17-6-101; 17-6-201; 17-7-304;
18-11-112; 19-2-5602; 19-6-709; 19-9-1007; 19-17-301; 19-18-5612; 19-18-513; 19-18-606; 19-19-205;
19-19-305; 19-19-506; 20-8-107; 20-8-111; 20-9-361; 20-26-1503; 23-5-136; 23-5-306; 23-5-409;
23-5-610; 23-5-612; 23-5-631; 23f7'301? 23-7-402; 32-1-537; 37-43-204; 37-51-501; 39-71-503;
39-71-907; 39-71-2321; 39-71-2504; [section 16]; 44-12-206; 44-13-102; 50-4-623; 50-5-232;
50-40-206; 53-6-150; 53-6-703; 53-24-206; 60-2-220; 67-3-205; 75-1-1101; 76-5-1108; 75-6-214;
76-11-313; 76-12-123; BO-2-103; 80-2-222; 80-4-416; 81-5-111; 82-11-136; 82-11-161; 85-1-220;
85-20-402; 90-3-301; 90-4-215; 90-6-331; 90-7-220; 90-7-221; and 90-9-3086.
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{4) There is a statutory appropriation to pay the principal, interest, premiums, and costs of issuing,
paying, and securing all bonds, notes, or other obligations, as due, that have been authorized and issued
pursuant to the laws of Montana. Agencies that have entered into agreements authorized by the faws of
Montana to pay the state treasurer, for deposit in accordance with 17-2-101 through 17-2-107, as
determined by the state treasurer, an amount sufficient to pay the principal and interest as due on the
bonds or notes have statutory appropriation authority for the payments. {In subsection (3): pursuant to sec.
7, Ch. 567, L. 1991, the inclusion of 19-6-709 terminates upon death of last recipient eligible for
suppiemental benefit; and pursuant to sec. 7(2), Ch. 29, L. 1995, the inclusion of 15-30-195 terminates

July 1, 2001.)"

Section 160. Section 25-1-201, MCA, is amended 1o read:

"25-1-201. Fees of clerk of district court. (1) The clerk of the district court shall collect the
following fees:

{a) at the commencement of each action or proceeding, except a petition for dissolution of
marriage, from the plaintitf or petitioner, $80; for filing a complaint in intervention, from the intervenor,
$80; for filing a petition for dissolution of marriage, a fee of $120; and for filing a petition for legal
separation, a fee of $120;

{b) from each defendant or respondent, on appearance, $60;

{c) on the entry of judgment, from the prevailing party, $45;

{d) for preparing copies of papers on file in the clerk’s office, 50 cents per page for the first five
pages of each file, per request, and 25 cents per additional page;

{s) for each certificate, with seai, $2;

{(f} for oath and jurat, with seal, $1;

{g) for search of court records, 50 cents for each year searched, not to exceed a total of $25;

{h} for filing and docketing a transcript of judgment or transcript of the docket from all other courts,
the fee for entry of judgment provided for in subsection (1)(c);

{iy for issuing an execution or order of sale on a foreclosure of a lien, $5;

() for transmission of records or files or transfer of a case to another court, $5;

{k) for filing and entering papers received by transfer from other courts, $10;

(I} for issuing a marriage license, $30;
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{m} on the filing of an application for informal, formal, or supervised probate or for the appoeintment
of a personal representative or the filing of a petition for the appointment of a guardian or conservator, from
the applicant or‘ petitioner, $70, which includes the fee for filing a will for probate;

{n} on the filing of the items required in 72-4-303 by a damiciliary foreign personal representative
of the estate of a nonresident decedent, $55;

o) for filing a declaration of marriage without sclemnization, $30;

{p} for filing a motion for substitution of a judge, $100;

{a)} for filing a petition for adoption, $75.

(2) Except as provided in subsections (3) through {8}, 32% of all fees collected by the clerk of the
district court must be deposited in and credited to the district court fund. If no district court fund exists,
that portion of the fees must be deposited in the general fund for district court operatioyns. The remaining
portian of the fees must be remitted to the state to be deposited as provided in 19-5-404.

(3) In the case of a fee collected for issuing a marriage license or filing a declaration of marriage
without solemnization, $14 must be deposited in and credited to the state general fund, $6.40 must be
deposited in and credited to the county general fund, and $9.60 must be remitted to the state to be
deposited as provided in 19-5-404,

(4} Of the fee for filing a petition for dissolution of marriage or iegal separation, $40 must be
deposited in the state general fund, $35 must be remitted to the state to be deposited as provided in
19-5-404, $5 must be deposited in the children’s trust fund account established by 41-3-702, and $20
must be deposited in and credited to the district court fund. If no district court fund exists, the $20 must
be deposited in the general fund for district court operations.

(5} {a) -Before the percentages contained in subsection {2) are applied and the fees deposited in the
district court fund or the county general fund or remitted to the state, the clerk of the district court shall
deduct from the following fees the amounts indicated:

(il at the commencement of each action or proceeding and for filing a complaint in intervention as
provided in subsection {1)(a), $35;

{ii) from each defendant or respondent, on appearance, as provided in subsection (1)(h), $25;

(iii} on the entry of judgment as provided in subsection {1){c), $15: and

{iv} from the applicant or petitioner, on the filing of an application for probate or for the appointment
of a personal representative or on the filing of a petition for appointment of a guardian or conservator, as
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provided in subsection (1}(m), $15.

(b} The clerk of the district court shall deposit the money deducted in subsection {5}(a) in the
county general fund for district court operations unless the county has a district court fund. If the county
has a district court fund, the money must be deposited in that fund,

(6} The fee for filing a motion for substitution of a judge as provided in subsection (1){p) must be
remitted to the state to be deposited as provided in 19-5-404,

(7) Fees collected under subsections (1)(d) through (1}{i) must be depasited in the district court
fund. If no district court fund exists, fees must be deposited in the general fund for district court operations.

(B) The clerk of the district court shall remit to the credit of the state general fund $20 of each fee
collected under the provisions of subsections (1){a) through {1){c}), {1}{m)}, and (1){n) to fund a portion of
judicial salaries.

{9) The clerk of district court shall remit to the credit of the special revenue account established

in [section 16] $70 of the filing fee required in subsection (1)(q]."

Section 161. Section 33-22-130, MCA, is amended to read:

"33-22-130. Coverage for adopted children from time of placemaent -- preexisting conditions. (1)
Each group and individual disability policy, certificate of insurance, or membership contract that is delivered,
issued for delivery, renewed, extended, or modified in this state must provide coverage for an adopted child
of the insured or subscriber to the same extent as for natural children of the insured ar subscriber,

{2) The coverage required by this section must be effective from the date of placement for the
purpose of adoption and must continue unless the placement is disrupted prior to legal adoption and the
child is removed from placement. Coverage at the time of placement must include the necessary care and
rreatment of medical conditions existing prior 10 the date of placement.

(3) As used in this section, "placement" means plasementior-adeptionas-defired+40-8-1063 the

transfer of physical custody of a child who is leqally free for adoption to a person who intends to adopt the

chiid.”

Section 162. Section 33-30-1016, MCA, is amended to read:
"33-30-1016. Coverage for adopted children from time of placement -- preexisting conditions. (1)

Each individual or group membership contract issued or amended by a health service corporation in this
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state that provides coverage of dependent children of a member must provide coverage for an adopted child
of the member to the same extent as for natural children of the member.

{2) The coverage required by this section must be effective from the date of placement for the
purpose of adoption and must continue unless the placement is disrupted prior to legal adoption and the
child is removed from placement. Coverage at the time of placement must include the necessary care and
treatment of medical conditions existing prior to the date of placement,

(3) As used in this section, "placement” means-placement-feradeptien has the meaning as defined
in 40-8-103 33-22-130."

Section 163. Section 33-31-114, MCA, is amended to read:

"33-31-114. Coverage for adopted children from time of placement -- preexisting conditions. (1)
Each health maintenance contract regulated under this chapter must provide coverage for an adopted child
of the enrollee to the same extent as for natural children of the enraolles.

{2) The coverage required by this section must be effective from the date of piacement for the
purpcse of adoption and must continue unless the placement is disrupted prior to legal adoption and the
child is removed from placement. Coverage at the time of placement must include the necassary care and
treatment of medical conditions existing prior to the date of placement.

{3} As used in this section, "placement” means-placement-for-adeption has the meaning as defined
in 46-8-163 33-22-130."

Section 164. Section 37-60-3CQ1, MCA, is amended to read:

"37-60-301. License required. (1) Except as provided in 37-60-105, it is unlawful for any person
to act as or perform the duties as defined in 37-60-101 of a contract security company or proprietary
security organization, a private investigator, or a private security guard withaut having first obtained a
license from the beard. Those persons licensed on April 18, 1983, shall retain their current licensure status
and shall renew their licenses on the renewal date as prescribed by the department.

(2} Itis unlawful for any unlicensed person to act as, pretend to be, or represent to the public that
the person is licensed as a private investigator, a contract security campany, a proprietary security
organization, or a private security guard.

(3) A person appointed by the court as a confidential intermediary under [section 144} is not
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required to be licensed under this chapter. A person who is licensed under this chapter is not authorized

to act as a confidential intermediary, as defined in [section 3], without meeting the requirements of [section

144).

+33(4) A person who knowingly engages an unlicensed private investigator, private security guard,

or contract security company is guilty of a misdemeanor punishable under 37-60-411."

Section 165. Section 40-6-108, MCA, is amended to read:
"40-6-108. Statute of limitations. (1) An action may be commenced at any time for the purpose
of declaring the existence or nonexistence of the father and child relationship presumed under subsestion

ta—4bi~orter-of 40-6-105(1){a), (1){b), or (1}{c}.

{2} After the presumption has been rebutted, paternity of the child by another man individual may
be determined in the same action if the other mar individual has been made a party.

(3) An action to determine the existence or nonexistence of the father and child relationship as to
a child who has no presumed father under 40-6-105:

{a} may not be brought by the child later than 2 years after the child attains the age of majority;

{b} may be braught by a state agency at any time after the first application is made under Title IV-D
of the Social Security Act for services to the child and before the child attains the age of majority. This
subsection is intended to apply retroactively, within the meaning of 1-2-109, to any child for whom a
paternity action was barred or could have been barred by a shorter limitation period. However, in previously
barred actions that are revived by this subsection, the father is not liable to the state agency for support
of the child.

{4} The father’s liability for a statutory debt created by the payment of public assistance is limited
to the amount of assistance paid during the 2-year period preceding commencement of the action. This
subsection does not limit the subsequent accrual of a statutory debt.

(5) Section 40-6-107 and this section do not extend the time within which a right of inheritance
or a right to a succession may be asserted beycond the time provided by law relating to distribution and

closing of decedents’ estates or to the determination of heirship or otherwise.

{6) After the conclusion of an adoption proceeding under Fitle-40,-ehapter8 [sections 1 through
156], a further action to declare the existence or nonexistence of the father and child relationship of the

adopted child may not be commenced, except as provided in 40-8-112."
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Saction 166. Section 41-3-609, MCA, is amended to read:
"41-3-609. Criteria for termination. (1) The court may order a termination of the parent-child legal
relationship upon a finding that any of the following circumstances exist:

(a} the parents have relinquished the child pursuant to 40-6-336 [sections 43 and 511;

(b) the child has been abandoned by the parents as set forth in 41-3-102{7}{e);

{(c) the child is an adjudicated youth in need of care and both of the following exist:

{iy an appropriate treatment pian that has been approved by the court has nct been complied with
by the parents or has not been successful; and

(i) the conduct or condition of the parents rendering them unfit is unlikely to change within a
reasonable time; or

(d) the parent has failed to successfully complete a treatﬁ"\ent plan approved by the court within
the time periaods allowed for the child to be in foster care under 41-3-410 unless it orders other permanent
legal custody under 41-3-410.

{2) In determining whether the conduct or condition of the parents is unlikely to change within a
reasonable time, the court sust shall enter a finding that continuation of the parent-child legal relationship
will likely result in continued abuse or neglect or that the conduct or the condition of the parents renders
the parents unfit, unable, or unwilling to give the child adequate parental care. In making the
determinations, the court shail consider but is not limited to the following:

{a} emotional itlness, mental illness, or mental deficiency of the parent of such duration or nature
as to render the parent unlikely to care for the ongoing physical, mental, and emotional needs of the child
within a reasonable time;

(b} a history of violent behavior by the parent;

{c) a single incident of life-threatening or gravely disabling injury to or disfigurement of the child
caused by the parent;

{d} excessive use of intoxicating liquor or of a narcotic or dangerous drug that affects the parent’s
ability to care and provide for the child;

(e) present judicially ordered long-term confinement of the parent;

{f) the injury or death of a sibling due to proven parental abuse or neglect; and

{g) any reascnable efforts by protective service agencies that have heen unable to rehabilitate the

parent.
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(3) In considering any of the factors in subsection (2) in terminating the parent-child relationship,
the court shall give primary consideration to the physical, mental, and emotional conditions and needs of
the child. The court shall review and, if necessary, order an evaluation of the child’s or the parent’s

physical, mental, and emotional conditions.

(4) A treatment plan is not required under this part upon a finding by the court following hearing

{a) two medical doctors submit testimony that the parent is so severely mentally il that the parent
cannot assume the role of parent;

{b) the parentis incarcera‘ted for more than 1 year and a treatment plan is not practical considering
the incarceration; or

{c) the death of a sibiing caused by abuse or negleét by the parent has occurred.

(5) If a person is convicted of a felony in which sexual intercourse occurred or if a minor is
adjudicated a delinquent youth because of an act that, if committed by an adult, would be a felony in which
sexual intercourse occurred and, as a result of the sexual intercourse, a child is born, the court may

terminate the offender's parentai rights to the child at any time after the conviction or adjudication.”

Section 167. Section 41-5-603, MCA, is amended to read:

"41-5-603. Youth court and department records. (1) Except as provided‘ih subsection {2}, all
youth court records on file with the clerk of court, including reports of preliminary inquiries, petitions,
motions, other filed pleadings, court findings, verdicts, orders, and decrees, are open ta public inspectiaon
unti! the records are sealed under 41-5-604.

(2) Social, medical, and psychological records, predispositional studies, supervision records of
probationers, and any repart, charge, or allegation that is not adjudicated pursuant to this chapter are open
onty to the following:

{a} the youth court and its professional staff;

(b) representatives of any agency providing supervision and having iegal custody of a youth;

(c) any other person, by order of the court, having a iegitimate interest in the case or in the work
of the court;

{d) any court and its prabation and other professional staff or the attorney for a convicted party

who had been a party ta proceedings in the youth court when considering the sentence to be imposed upon
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the party;

(e} the county attorney;

{(f) the youth who is the subject of the report or record, after emancipation or reaching the age of
majority;

{g) a member of a county interdisciplinary child information team formed under 52-2-211 who is
not listed in this subsection (2);

{h} members of a local interagency staffing group provided for in 52-2-203; and

(i} persons allowed access to the records under 45-5-624(7);_and

{{) persons allowed access under [section 85].

{3) Any part of records information secured frem records listed in subsection (2), when presented
to and used by the court in a proceeding under this chapter, must also be made available to the counsel
for the parties to the proceedings.

{4) After youth court and department records, reports of preliminary inquiries, predispositional
studies, and supervision records of probationers are sealed, they are not open to inspection except, upon
order of the youth court, for good cause to:

(a) those persans and agencies listed in subsection (2); and

(b)Y aduit probation professional staff preparing a presentence report on a youth who has reached

the age of majority."

Section 168. Section 41-5-604, MCA, is amended to read:

"41-5-604. Disposition of recards. (1) Except as provided in subsections (2) and (b}, youth court
records and law enforcement records pertaining 10 a youth covered by this chapter must be physically
sealed 3 years after supervision for an offense ends. The records may be unsealed if a new offense is
committed,

{2} Inthose cases in which jurisdiction of the court or any agency is extended beyond the youth's
18th birthday, the records and files not exempt from sealing under subsection (5) must be physically sealed
upon termination of the extended jurisdiction.

{3) Upon the physical sealing of the records pertaining to a youth pursuant to this section, an
agency or department that has in its possession copies of the sealed records shall also seal or destroy the

copies of the records. Anyone violating the provisions of this subsection is subject to contempt of court,
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(4) This section does not prohibit the destruction of records with the consent of the youth court
judge or county attorney after 10 years from the date of sealing.

(8] The requirements for sealed records in this section do not apply to fingerprints, DNA records,
photographs, youth traffic records, records in any case in which the youth did not fulfill all requirements

of the court’s judgment or disposition, or records referred to in 45-5-624(7) or [section 85]."

Section 169. Section 50-15-223, MCA, is amended to read:

"50-15-223. Certificates of birth following adoption, legitimation, or determination or
acknowledgment of paternity. (1) The department shall establish a new certificate of birth for a person born
in this state when the department receives the following:

(a) a certificate of adoption, as provided in 50-15-311, a certificate of adoption prepared and filed
in accordance with the laws of another state or foreign country, or a certified copy of the decree of
adoption, together with the information necessary to identify the original certificate af birth and to establish
a new certificate of birth; or

{b} arequest that a new certificate be established if the request shows that:

(i) a district court has determined the paternity of the persaon; or

(ii) both parents have acknowledged the paternity of the person and request that the surname be
changed from that shown on the originai certificate.

{2} The date of birth and the city and county of birth must be stated in the newly established
certificate of birth. The department shall substitute the new certifilcate of birth for the original certificate
of birth in the files. The original certificate of birth anq the evidence of adoption, legitimation, court
determination of paternity, or paternity acknowledgment say-retba are only subject to inspection, except
upen order of a district court, as provided by rule, as provided in [sections 141 through 146], or as
otherwise provided by state law.

(3) Upon receipt of a report of an amended decree of adoption, the department shall amend the
certificate of birth as provided in rules adopted by the department.

(4} Upon receipt of a report or decree of annulment of adoption, the department shall restore the
original certificate of birth issued before the adoption to its place in the files and the certificate of birth
issued upon adoption and evidence pertaining to the adoption proceeding may not be open 10 inspection,

except upon order of a district court or as provided by rule adopted by the department.
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{6} Upon written request of both parents and receipt of a sworn acknowledgment and other
credible evidence of paternity signed by both parents of a child born outside of marriage, the department
shall reflect the paternity on the child’s certificate of birth if paternity is not already shown on the certificate
of birth.

{6) If a certificate of birth is not on file for the adopted child for whom a new certificate of birth
is to be established under this section and the date and place of birth have not been determined in the
adoption or paternity proceedings pertaining to the child, a delayed certificate of birth must be filed with
the department, as provided in 50-15-204, before a new certificate of birth may be established. The new
certificate of birth must be prepared on a form prescribed by the department.

{7) When a new certificate of birth is established by the department, the department may direct
that all copies of the original certificate of birth in the custody of any other custodian of vital records in this
state either be sealed from inspection or be forwarded to the department for sealing from inspection,

(8) (a) The department shall, upon request of the adopting parents, prepare and register a
certificate of birth in this state for a person born in a foreign country who is not a citizen of the United
States and who was adopted through a district court in this state.

(b) The certificate of birth must be established by the department upon receipt of a certificate of
adoption, conforming to the requirements of 50-15-311, from the court that reflects entry of an order of
adoption, proof of the date and place of the child’s birth, and a request for the establishment of a certificate
of birth from the court, the adopting parents, or the adopted person, if the person is 18 years of age or
older.

(¢} The certificate of birth must be labeled "Certificate of Foreign Birth" and must contain the actual
country of birth. A statement must be included on the certificate indicating that it is not evidence of United
States citizenship for the child for whom it is issued.

(d) After registration of the certificate of birth in the new name of the adopted person, the
department shall seal and file the certificate of adoption, which is not subject to inspection, except upon
order of the district court, as provided by rule, or as otherwise provided by state law.

(9) The department may promulgate rules necessary to implement this section.”

Section 170. Section 52-2-505, MCA, is amended to read:

"52-2-505. Records to be confidential. All records regarding subsidized adoption are confidential
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and may be disclosed only in accordance with the provisions of 46-8-126 [section 141]."

NEW SECTION. Section 171. Repealer. Sections 40-6-125, 40-6-126, 40-6-127, 40-6-128,

40-6-129,40-6-130,40-6-135,40-8-101,40-8-102, 40-8-103, 40-8-104, 40-8-105, 40-8-106, 40-8-107,
40-8-108,40-8-109,40-8-110,40-8-111,40-8-112,40-8-113,40-8-114,40-8-115,40-8-116, 40-8-117,
40-8-121,40-8-122,40-8-123,40-8-124,40-8-125,40-8-126,40-8-127,40-8-128,40-8-135, 40-8-1386,
40-8-201, and 40-8-202, MCA, are repealed.

NEW SECTION. Section 172. Severability. If a part of {this act] is invalid, all valid parts that are

severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its
applications, the part remains in effect in ali valid applications that are severable from the invalid

applications.

NEW SECTION. Section 173. Applicability. {1} [Sections 1 through 156] apply to proceedings

commenced on or after October 1, 1997,
{2) A petition for adoption filed prior to October 1, 1997, is governed by the law in effect at the
time the petition was filed.

{3) The putative father registry requirements apply to children bern on or after October 1, 1997.

NEW SECTION. Section 174. Code commissioner instructions. The code commissioner shall

renumber Title 41, chapter 4, and Title 52, chapter 2, parts 4 and 5, as an integrat part of [sections 1
through 156] and make any changes necessary to reflect the renumbering. The entire body of material

must be codified as Title 42.

NEW SECTION. Section 175. Termination. [Sections 27, 59, 64, 66, 68, and 74| terminate

October 1, 1998.

NEW SECTION. Section 176. Notification to tribal governments. The secretary of state shall send

a copy of [this act] to each tribal government focated on the seven Montana reservations.
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1 NEW SECTION. Section 177. Etffective dates. (1) Except as provided in subsection {2}, [this act]
2  is effective October 1, 1997,
3 {2) [Seétions 19 through 26, 28 through 38, 60, 65, 67, 69, and 75] are effective October 1, 1998.
a -END-
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STATE OF MONTANA - FISCAL NOTE

Fiscal Note for HRBO163, as intreoduced

DESCRIPTION QOF PROPOSED ILEGISLATION:

An act generally revising and clarifying adoption laws; providing procedures for various
types of adeptioens; previding for a putative father registry; providing for degrees of access
to records: prescribing a fee for filing a petition for adepticon; and statutorily
appropriating fees,

ASSUMPTIONS:

Department of Health and Human Services (DPHHS), Child and Family Services Division:

i. There 1% a state speclal revenue account created Zcr deposit cf fees that may be
charged by the DPHEHS t¢ complete an adoption or to contract for services to complete
an adortion. Proceeds cf the account are statutorily approprilated to DPHHS to use
for adeption services.

2. It 1s assumed that about 600 adoptiecns will be completed each year.

3. The bill creates an adoption f£iling fee of 375. DPHHS wil1ll receive 370 of that
amcunt, which also must be deposited to the new state special revenue acccount.

4. DPHHS 1ntends to fund the putative father registry from the new state special
revenue account.

5. DPHHS anticipates that the adeption filing fee will generate 542,000 annually and

that other adoption fees will raise $15,000 annually, for total annual revenus to
the new state special revenue account cf $57,000.
€. CPHHS anticipates using all the revenue in the account to fund adoption activities
operating expense and the putative father registry.
DPHHS child Support Enforcement Division (CSED):
7. The b1ll removes the child support obligation at the time the child is relinquished
by the responsible parent. Should the adoption fail after relinguishment, the child
support responsibility has already been terminated by the coriginal parent and a new
cnild support responsibility has not been established.
C3ED serves approxlimately 50 families per year where the child has bkeen relinguished
and the adoption Zails.

fu vl

3, The average CSED child support order as of March 1996 was $231. Over the child’s
first eighteen years, the amount of support would be about $49,900.

16. ZS=D cellections of support would be reduced by $138,600 per year (50 families X
5231 per child suppeort arder X 12 months).

11. CSED Temporary Assistance to Needy Families (TANF) collections are about 30% 2f the

total cellections. About $97, 020 would be Non-TANF and $41,580 would be TANF. CSED
retains about 40% of in-state TANF collections in state special revenue. CSED would
lose about 516,632 in state special revenue.

FISCAL IMPACT:
Child support Enforcement Division:

FY98 FYS3
Revenues: Difference Difference
Child 3upport State 3pecial (02) $(16,632} ${16,632)

Expenditures:
The bill contains statutory approprilation authority for the operating expenses.

TECHNICAL NOTES:

Section 16, which creates the state speclal revenue account to fund adoption services,
does not include $70 of the adoption fi1ling fee authorizZed in Section. 160 of the bill.
Section 160 requires the 570 fee be deposited 1n the new state special revenue account,
but the account and statutory appropriatlcon to use account proceeds do not recognize the
revenue from the adopticn fee. The department intends to fund the putative father
registry f£rom this account and proceeds of the 370 adoption fee are intended to cover part
cf the putative father registry cost. It 1s unciear whether the fees deposited 1n this
acgeant can be usgd to fund the putative father reglistry.

7 .
1, - : ; ’/ ’
\j’%‘rn -/_’ZL/AM P
DAVE LEWIS, BUDGET DIRECTCR DATE -RED MENAHAN, PRIMARY SPONSOR DATE
Office of Budget and Program Planning / 4
" Fiscal Note for HB0163, as introduced
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HOUSE BILL NO. 163
INTRODUCED BY J. JOHNSON, MENAHAN
BY REQUEST OF THE DEPARTMENT OF PUBLIC HEALTH AND HUMAN SERVICES

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING AND CLARIFYING THE LAWS
GOVERNING ADOPTION; PROVIDING PROCEDURES FOR VARIOUS TYPES OF ADOPTIONS; PROVIDING
FOR A PUTATIVE FATHER REGISTRY; PROVIDING FOR THE RELINQUISHMENT AND TERMINATION OF
PARENTAL RIGHTS; PROVIDING FOR DEGREES OF ACCESS TO RECORDS; PRESCRIBING A FEE FOR
FILING A PETITION FOR ADOPTION; STATUTORILY APFROPRIATING FEES; AMENDING SECTIONS
2-6-104, 2-18-606, 17-7-502, 25-1-201, 33-22-130, 33-30-1016, 33-31-114, 37-60-301, 40-6-108,
41-3-609, 41-5-603, 41-5-604, 50-15-223, AND 52-2-505, MCA; REPEALING SECTIONS 40-6-125,
40-6-126,40-6-127,40-6-128,40-6-129,40-6-130,40-6-135,40-8-101,40-8-102, 40-8-103,40-8-104,
40-8-105, 40-8-106, 40-8-107,40-8-108, 40-8-109,40-8-110,40-8-111,40-8-112,40-8-113,40-8-114,
40-8-115,40-8-116,40-8-117,40-8-121,40-8-122,40-8-123,40-8-124,40-8-125,40-8-126,40-8-127,
40-B-128, 40-8-135, 40-8-136, 40-8-201, ANB 40-8-202, 52-2-401, 52-2-402, 52-2-403, 52-2-404,

52-2-405,52-2-406, AND 52-2-407, MCA; AND PROVIDING EFFECTIVE DATES, APPLICABILITY DATES,

AND A TERMINATION DATE."

STATEMENT OF INTENT
A statement of intent is required for this bill because the bill gives the department of public health
and human services authority to adopt administrative rules. The rules must provide procedures for the
putative father registry, including methods of notification, filing, and accessing information. The
department shall adopt rules for licensing child-placing agencies. To the extent feasible, the rules should
incorporate existing procedures. The needs of the child in the adoption proceeding must be the primary

focus of the rules.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA.:

NEW SECTION. Section 1. Short title. [Sections 1 through 156] may be cited as the "Montana

Adoption Act”.

i Legisiative
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NEW SECTION. Section 2. Adoption policy. (1} Itis the policy of the state of Montana to ensure
that the best interests of the child are met by adoption proceedings.

(2} The primary purpose of adoption is to help a child become a permanent member of a nurturing
family that can give the child the care, protection, and opportunities essential for healthy personal growth
and development,

(3) The well-being of the adopted child is the main objective in the placement of a child tor
adoption. The needs of the child must be the primary focus of adoption proceedings, with fuil recognition
of the interdependent needs and interests of birth parents and adoptive parents.

(4) Itis the policy of the state of Montana to support relationships between adoptees and their birth

families when desired by the affected parties.

NEW SECTION. Section 3. Definitions. As used in [sections 1 through 1561, unless the context
requires otherwise, the following definitions apply:

{1) "Adoptee” means an adopted persan or a person who is the subject of adoption proceedings
that are intended to result in the adoptee becoming the legal child of another person.

{2) "Adoption" means the act of creating the legal relationship between parent and child when it
does not exist genetically.

{3} "Adoptive parent” means an adult who has become the mother or father of a child through the
legal process of adoption.

(4} "Agency" means a public or nonprofit entity that is licensed by any jurisdiction of the United
States and that is expressly empowered to place children preliminary to a possible adoption.

{5) "Birth parent” means the woman who gave birth to the child or the father of genetic origin of
the child,

(6} "Child" means any person under 18 years of age.

{7} "Confidential intermediary" means a person certified by the department and under contract with
or employed by a nonprofit entity with expertise in adoption.

{8) "Court" means a court of record in a competent jurisdiction and in Montana means a district

court or a tribal court.

(9) "Department” means the department of public health and human services, provided for in

2-15-2201.

[ Legisiative
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(10} "Direct parental placement adoption" means an adoption in which the parent of the child
places the child with a prospective adoptive parent personally known and selected by the parent
independent of an agency.

(11} "Extended family member" means a person who is or was the adoptee’s parent, grandparent,
aunt or uncle, brother or sister, or child.

{12) "lIdentifying information” means information that directly reveals or indirectly indicates the
identity of a person and includes the person’s name or address.

{13) "Nonidentifying information™ means information that does not directly reveal or indirectly
indicate the identity of a person, including:

{a) medical information and information related to general physical characteristics;

(b) family information, including marital status and the existence of siblings;

{c) religious affiliation;

id) educational background information that does not reveal specific programs or institutions
attended;

{e) general occcupation;

{f} hobbies; and

{g) photographs provided by any of the parties involved that were specifically intended to be
provided to another party.

(14) "Parent” means the birth or adoptive mother or the birth, adoptive, or legal father whose
parentai rights have not been terminated.

{15) "Placing parent” means a parent who is voluntarily making a chiid available for adoption.

(16) "Preplacement evaluation” means the home study process conducted by the department or
a licensed child-placing agency that:

{a) assists a prospective adoptive parent or family to assess its own readiness to adopt; and

(b) assesses whether the prospective adoptive parent or family and home meet applicable standards.

{17} "Records” means all documents, exhibits, and data pertaining to an adoption.

(18} "Relinquishment” means the informed and voluntary release in writing of all parental rights

with respect to a child by a parent to an agency or individuatl.

NEW SECTION. Section 4. Venue. (1) Proceedings for adoption must be brought in the district
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court of the county where the petitioners reside.
(2} Petitions for appointment of a confidential intermediary may be filed:
{a) in the county where the decree of adoption was issued;
{b) in the county of residence of the petitioner; or

{c) if the petitioner resides out of state, in any county.

NEW SECTION. Section 5. Who may be adopted. {1) A child is legally free for adoption if:

{a) the child does not have a living parent;

{b) the parental rights of the living parents of the child have been terminated according to the laws
of this state or of another jurisdiction; or

{c} the living parents, guardian authorized by the court, or department ar agency with custody of
the child consent to the adoption.

{2} An adult may be adopted as provided in [sections 121 through 1265].

(3) A stepchild may be adopted as provided in [sections 112 through 120].

NEW SECTION. Section 6. Who may adopt. The following individuals who otherwise meet the
requirements of [sections 1 through 156] are eligible to adopt a child:

(1) a husband and wife jointly or either the husband or wife if the other spouse is a parent of the
child;

(2) an unmarried individual who is at least 18 years of age; or

(3) amarried individual at least 18 years of age who is legally separated from the other spouse or

whose spouse has judicially been declared incompetent.

NEW SECTION. Section 7. Adoption prohibited if child not fegally free. (1) An adoption decree
may not be entered if the child who is the subject of an adoption proceeding is not legally free for adoption.

{2) A child may be placed for adoption anly by:

(a} the department or another agency to which the child has been relinquished for purposes of
adoption;

(b) the department or anather agency expressly authorized to place the child for adoption by a

court order terminating the relationship between the child and the child's parent or guardian;

"Legislative
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{c} the chiid’'s parents; or

(d) a guardian expressly authorized by the court to place the child for adoption.

NEW SECTION. Section 8. Rights and responsibilities of parties in adoption proceedings. (1} The
legislature finds that the rights and interests of all parties affected by an adoption proceeding must be
considered and balanced in determining the necessary constitutional protection and appropriate processes.

{2) The legisiature finds that:

{a} every child deserves to be raised by a family in which support and care are promptly provided
by one or mare parents in a nurturing environment on a regular and ongeing basis;

(b) the state has a compelling interest in providing stable and permanent homes for adoptive
children in a prompt manner, in preventing the disruption of adoptive placements, ahd in holding parents
accountable for meeting the needs of children;

(c) an unmarried mother, faced with the responsibility of making crucial decisions about the future
of a newborn child, is entitled to privacy, has the right to make timely and appropriate decisions regarding
the mother’s future and the future of the child, and is entitied to assurance regarding the permanence of
an adoptive placement;

(d) adoptive children have a right to permanence and stability in adoptive placements;

(e} adoptive parents have a constitutionally protected liberty and privacy interest in retaining
custody of an adopted child; and

{f) a birth father who is not married to the child’s mother has the primary respansibility to protect
the father’s rights. The father’s inchoate interest in the child requires constitutional protection only when
the father has demonstrated a timely ard-$ull commitment to the responsibilities of parenthood, both during
pregnancy and upon the child's birth. The state has a compelling interest in requiring a birth father to
demonstrate that commitment by:

(i} timely and consistently providing financial support;

{iiy complying with the requirements of the putative father registry; and

(i) demonstrating the establishment of a substantial relationship with the child as described in
[section 73].

{3) If a birth father who is not married to the child's mother fails to grasp the opportunities that

are available to the father to establish a relationship with the child, the father’'s parental rights will be lost
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entirely by the failure to timely exercise it or by the failure to etretly comply with the available tegal steps

to substantiate the parental interest.

NEW SECTION. Section 9. Need for finality -- balancing of interests. Finality is necessary in order

to facilitate the state’s compelling interest. The legislature finds that the INTERESTS OF THE CHILD

OQUTWEIGH THE interests of the state, the mother, the-shild-and the adoptive parents edtweigh-the-interest

of, AND a birth father who is not married to the child's mother and-who-does—rnottimely—grasp-the

" NEW SECTION. Section 10. Presumed knowledge that child may be adopted without natice. A
birth father who is not married to the mother of the child is presumed to know that the child may be
adopted without the father's consent and witheut-notice-te THAT the father vrless-thefatherstricthy
comphes |S REQUIRED TO COMPLY with the provisions of [sections 1 through 156] and mariests

MANIFEST a promptandSull commitment 10 the father's parental responsibilities.

NEW SECTION. Section 11. Unmarried birth mother’s right of privacy. An unmarried birth mother

has a right of privacy with regard to the mother’s pregnancy and adoption plan and-therefore-has-ro-legal

birth—fatherwho—is—not-marriad-to-themother. BIRTH MOTHERS ARE ENCOQURAGED TO PROVIDE ALL

KNOWN INFORMATION ABOUT THE BIRTH FATHER OF ANY CHILD FOR WHOM AN ADOPTION IS

PLANNED.

NEW SECTION. Section 12. Recognition of adoption in another jurisdiction. {1) A decree or order
of adoption has the same effect as a decree or order of adoption issued by a court of this state if the decree
or arder is:

(a) issued by a court of any other state that is entitled to full faith and credit in this state; or

(b} entered by a court or administrative entity in another country acting pursuant to:

(i) that country’s law; or
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(i) to any convention or treaty on intercountry adoption that the United States has ratified.
(2) The rights and obligations of the parties as to matters within the jurisdiction of this state must

be determined as though the decree or order were issued by a court of this state.
NEW SECTION. Section 13. Proceedings subject to Indian Child Welfare Act. A proceeding under
[sections 1 through 156] that pertains to an Indian child, as defined in the Indian Child Welfare Act of

1978, 25 U.S.C. 1901, et seq., is subject to that act.

NEW SECTION. Section 14. Interstate placement. The Interstate Compact on the Placement of

Children, Title 41, chapter 4, governs:

(1) an adoption in this state of a child brought into this state from another state by a prospective
adoptive parent;

{2) a person residing in or an agency doing business from another state who places the child for
adoption in this state; and

(3) the placement of a Montana child in another state.

NEW SECTION. Section 15. International placement. An adoption in this state of a child brought
into this state from another country by a prospective adoptive parent or by a person who places the child
for adoption in this state is governed by [sections 1 through 156} and is subject to any convention or treaty

governing adoption that the United States has ratified and to any relevant federal law.

NEW SECTION. Section 16. Fees for services -- special revenue account -- statutory appropriation.
{1} The department shall establish fees that it may charge and that are reasonably related to the cost
incurred by the department in completing or contracting for adoption services.

(2} The department may contract with licensed social workers or licensed child-placing agencies
for the purposes of completing the preplacement or postplacement evaluation or for providing
postplacement supervision.

(3) An agency contracting to perform the services may set and charge a reasonable fee
commensurate with the services provided.

{4) There is an adoption services account in the state special revenue fund. The fees collected by
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the department under [sections 1 through 156] AND FROM THE DISTRICT COURT FILING FEE PURSUANT

TO 25-1-201(11{Q) must be deposited into this account and may be used by the department for adoption

services. The money in the account is statutorily appropriated, as provided in 17-7-502, to the department.

NEW SECTION. Section 17. Rulemaking authority. The department may adopt rules to implement

the administration and purposes of {sections 1 through 156].

NEW SECTION. Section 18. Definitions. As used in [sections 18 through 38], uniess the context
requires otherwise, the following definitions apply:

{1} "Child" includes an unborn child.

(2) ta) "Putative father" means an individual who may be a child’'s birth father but who:

{i) is not married to the child’s mother on ar before the date that the child is born; or

{ii) has not established paternity of the child ina-seurtpreseeding prior to the filing of a petition for
termination of parental rights to the child for purpeses of adoption.

{b) The term includes an individual who is:

(i} less than 18 years of age; and

(i) not married to the child's mother even though the individual is a presumed father within the
meaning of 40-6-105.

{3) "Registry" means the putative father registry established under [section 19].

NEW SECTION. Section 19. Putative father registry. The putative father registry is established

within the vital statistics bureau of the department. The department shall adopt rules to administer the

registry.

NEW SECTION. Section 20. Purpose of registry. {1) The purpose of the putative father registry
is to provide notice of adoptien-proceedings TERMINATION OF PARENTAL RIGHTS to a putative father who

asserts a parental interest in a child so that the putative father may appear in ar-adeption A proceeding and

have an opportunity to establish that the putative father’s inchoate rights in the child have vested because
a substantial relationship with the child has been established as provided in [section 73].

{2) A IN ADDITION TO ANY OQTHER NOTICE TO WHICH THE PUTATIVE FATHER IS ENTITLED,
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A putative father of a child who complies with the requirements of the putative father registry is entitled

to notice of any adepten proceedings involving TERMINATION OF PARENTAL RIGHTS TO the child.

NEW SECTION. Section 21. Presumed knowledge of pregnancy -- duty to register to be affarded
notice -- putative and presumed fathers. (1) A person who engages in sexual relations with a member of
the opposite sex is presumed to know that a pregnancy could result.

{2) AIN ADDITION TO ANY OTHER NOTICE TO WHICH THE PUTATIVE FATHER IS ENTITLED,

A putative father is ret entitled to notice of termination of parental rights proceedings for the purposes of
adoption wrless |F the putative father has strethy complied with the requirements of the putative father
registry.

(3) An individual who is not married to the mother but who is presumed 1o be a father under

40-6-105 is—rottoliovedfrom-tho-obligationofregistering AND REGISTERS in accordance with [sections
18 through 38] i-eeder |S ENTITLED to receive notice of a termination of parental rights proceeding fora

NEW SECTION. Section 22. Registration. (1} A IN ADDITION TO ANY QOTHER NOTICE TO

WHICH THE PUTATIVE FATHER IS ENTITLED, A putative father is entitled to natice of any adeptien

proceedings TO TERMINATE PARENTAL RIGHTS involving a child whom the putative father might have

fathered if the putative father timely files the following information with the department:

(a) the putative father's:

(i) full name;

(i) address at which the putative father may be served by certified rnait, return receipt requested,
with notice of a proceeding to terminate parental rights;

(iti) social security number;

{ivl date of birth; and

(v) tribal affiliation it applicable;

{b} the mother’s:

(i} name, including all other names known to the putative father that the mother uses; and

{iiy address, social security number, and date of birth, if known;

{c) the child's:
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(i) name and place of birth, if known; or

(i) the approximate date and location of A POSSIBLE conception and the approximate expected
date of delivery.

{27) If a putative father does not have an address where the putative father can receive notice of
a termination of parental rights proceeding, the putative father may designate another person as an agent
for the purpose of receiving notice. The putative father shall provide the department with the agent’s name
and the address at which the agent may be served. Service of notice by certified mail, return receipt
requested, constitutes service of notice upon the putative father.

(3) A putative father shall register under this section on a registration form prescribed by the
department or with a legibly typed or handwritten statement that provides the required information and that
is submitted to the department pursuant to [section 24}. The registration must be signed by the putative
father and notarized.

(4) A putative father who registers under this section is responsible for providing written updates

regarding any change of the putative father's name or address.

NEW SECTION. Section 23. When putative father to register -- actual knowledge of pregnancy

not required. (1) In order to be entitled, BECAUSE OF REGISTRATION, to receive notice of a terminaticn

of parental rights proceeding, a putative father’s registration form complying with the requirements of

[sectian 22] must be received by the department not later than eless-of-business-or-the-date-efthe-child's
birth 5 DAYS PRIOR TQO A HEARING TO TERMINATE PARENTAL RIGHTS.

{2) A putative father may file all information required by [section 22] before a child’s birth even
though the putative father has no actual knowledge that a pregnancy has occurred or that a pregnancy has

continued through gestation.

NEW SECTION. Section 24. How registration submitted. A putative father shall submit a

registration form:
{1) in person; or

{2} by facsimile transmission, mail, private courier, or express delivery service.

NEW SECTION. Section 25. Burden of putative father to preserve rights upon receipt of notice.
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When a putative father receives notice that a child in whom the putative father claims a parentat interest
is the subject of a termination of parental rights proceeding, the putative father must appear at the hearing
held on the petition to terminate parental rights and demonstrate, at a minimum, that the criteria set out
in [section 73] for determining whether the putative father has made reasonable efforts to establish a

substantial relationship with the child who is the subject of the proceedings have been met.

NEW SECTION. Section 26. Presumption created -- admissibility in other proceedings. A person
filing a registration form is presumed to be the father of the child for purposes of adoption uniess the
mother denies that the registrant is the father. The registration or any revocation that is filed is admissible
in a paternity proceeding wrdar40-8-107 and creates a rebuttable presumption as to the paternity of the
child ferpurpeses—of-40-6-184. The registration creates a rebuttable presumption as to paternity of the
child for purposes of an abuse or neglect proceeding under Title 41, chapter 3, or a child support

enforcement action under Title 40, chapter 5.

NEW SECTION. Section 27. Duties of department. {1) The department shall:

(a) prescribe a registration form for the information that a putative father submits under [section
22]; and

(b} make the registration forms available through:

{i} the department;

(i) each clerk of a district court;

{iii} each local health department; and

{iv) each county clerk and recorder.

{2} A notice provided by the department that informs the public about the purpose and operation
of the registry must be posted in a conspicuous place by each:

(a) clerk of a district court;

(b) driver's examination station of the motor vehicle division of the department of justice;

{c) local health department; and

(d} county clerk and recorder.

{3) The title and registration bureau of the motor vehicle division of the department of justice and
the county treasurer of each county shail deliver a copy of the notice described in subsection {4} with the

i Legislative

~ Services - 11 - HB 163
', Division



55th Legislature HBO163.02

AW N

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

registration tags for every vehicle registered in Montana between July 1, 1997, and October 1, 1998. The
department shall provide the copies of the notices to the title and registration bhureau and the county
treasurers,

(4} The notice under subsection (2} must include information regarding:

{a) where to obtain a registration form;

(b} where to register;

{c) the circumstances under which a putative father is required to register;

{d} the period under [section 23} during which a putative father is required to register in order to
entitle the putative father to receive notice of a proceeding to terminate parental rights;

{e) the information that must be provided for the registry and what other actions the putative father
is required to take to preserve a right to notice;

{f) the consequences of not submitting a timely registration; and

(g) the penalties for filing a false claim with the putative father registry.

NEW SECTION. Section 28. Duties of department. {1} The department shall:

{a) prescribe a registration form for the information that a putative father submits under |[section
22}; and

{b) make the registration forms available through:

(i} the department;

(i} each clerk of a district court; and

{ii} each local health department,

{2} A notice provided by the department that infarms the public about the purpose and operation
of the registry must be posted in a conspicuous place by each:

{a) clerk of a district court;

{b} driver’s examination station of the motor vehicle division of the department of justice;

(¢) local health department; and

{d} county clerk and recorder.

{3) The notice under subsection {2) must include information regarding:

{a) where to obtain a registration form;

(b) where to register;
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{c) the circumstances under which a putative father is required to register;

{d) the pericd under [section 23] during which a putative father is required to register in order to
entitle the putative father to receive notice of an adoption;

(e) theinformation that must be provided for the registry and what other actions the putative father
is required to take to preserve a right ta notice;

(f} the consequences of not submitting a timely registration; and

{g) the penalties for filing a false claim with the putative father registry.

NEW SECTION. Section 29. Information maintained in registry. The department shall maintain the
following information in the registry:

(1) the registration information provided by the putative father under [section 22];

{2} the date that the department receives a putative father’s registration;

{3) the name and affiliation of any person who requests that the department search the registry
to determine whether a putative father is registered in relation to a mother whose child is or may be the
subject of a termination proceeding and the date the request is submitted; and

(4) any other information that the department determines is necessary to access the information

in the registry.

NEW SECTION. Section 30. Storage of data. The department shall store the registry’s data in a
manner so that the data is accessible through:
(1) the putative father’'s name;

{2} the mother's name, INCLUDING HER MAIDEN NAME, IF KNOWN;

{3) the date of birth of the putative father, the mother, and the child, if known;
{4) the ¢hild’s name, if known; and

{5) the social security number for the putative father, the mother, and the child, if known.

NEW SECTION. Section 31. Registry search -- request -- affidavit. {1) The following persons may
at any time request that the department search the registry to determine whether a putative father is
registered in relation to a child who is or may be the subject of a proceeding to terminate parental rights:

(a) arepresentative of the department;
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{b) a representative of an agency when the agency is or may be arranging an adoption;

{c} a prospective adoptive parent or an atterney representing a prospective adoptive parent in a
direct parental placement adoption who has the notarized consent of the birth mother; or

{d) any woman who is the subject of a registration.

{2) When a petition to terminate parental rights for purposes of an adoption is filed, the petitioner
shall:

{a) request that the department search the registry at least 1 day after the expiration of the period
specified under [section 23]; and

(b) file an affidavit prepared by the department in response to a request under subsection {2){a)
with the court presiding over the termination of parental rights proceeding under [section 63]. The affidavit
must meet the requirements of subsections {4) and (5),

(3) A request for information about a registration from the department must be in writing.

(4) Not later than 5 days after receiving a request under subsection (2){a}, the department shall
submit an affidavit to the requestor verifying whether a putative father has registered within the period
allowed under [section 23] in relation to a mother whose child or expected child is the subject of the
termination proceeding.

(5) Whenever the department finds that one or mare putative fathers are registered, the department
shall:

(a} submit a copy of each registration form with the department’s affidavit; and

(b) include in the affidavit the date that the department representative, agency, or attorney

submitted the request for the search.
{6) A court may not issue an order terminating parental rights unless the department’s affidavit

under subsection (8) is filed with the court.

NEW SECTION. Section 32. Duties of department upon receipt of request. (1) Whenever the
department receives a request, the department shail:

{(a)  search its records of putative father registrations and search its records for any
acknowledgement of paternity filed pursuant to 40-6-105; and

{b} notify the requestor as to whether a paternity action has been filed and a paternity order issued
to the department pursuant-te-40-6-13-6 requiring the issuance of a new hirth certificate concerning a chiid
{Le islative

wServices - -
WVisfan 14 HB 163



55th Legislature HB0163.02

oW N

[42]

(& I (o B v B e

11

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

who is or may be the subject of an adoption that the attorney or agency is arranging.

(2} The department may charge a reasonable fee for responding to a request under this section.

NEW SECTION. Section 33. Failure to-register—irrovesable-implied-consent—frand OF AGENCY
TO POST NOTICE.

{3} Failure of an agency to post a proper notice under [section 27] does not relieve a putative father

of the obligation to register with the department in accordance with the putative father registry in order to

entitle the putative father, BECAUSE OF REGISTRATION, to notice of proceedings involving a child who

may have been fathered by the putative father.

NEW SECTION. Section 34. Revocation of registration. A UNLESS A SUPPOQRT CRDER HAS BEEN

ISSUED, A putative father may revoke a registration at any time by submitting to the department a signed,

notarized statement revoking the registration.

NEW SECTION. Section 35, Certified copy of registration form to be furnished upon request. The
department shall furnish a certified copy of the putative father’s registration form upon written request by:

(1) a putative father whose name appears on the registration form being requested;

{2) a mather whose name appears on the registration form being requested;

{3) upon reaching majority, a person who was the subject of a registration;

(4) a prospective adoptive parent or an attorney representing a prospective adoptive parent in a
direct parental placement adoption who has the notarized consent of the birth mother;

(5) alicensed child-placing agency;

{6) a court that presides over a pending adoption;

(7) the child support enforcement division of the department; or

{8) a representative of the department involved in an adoption or a neglect and dependency

proceeding under Title 41, chapter 3.
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NEW SECTION. Section 36. Information confidential. Except as otherwise provided in [sections

18 through 38, information contained within the registry is confidential.

NEW SECTION. Section 37. Registration of false information -- criminal and civil penalties. A

person who purposely or knowingly registers false information or requests confidential information in

vialation of a putative father registry commits a misdemeanor and may be civilly liable for damages.

NEW SECTION. Section 38. Responsibility of each party to protect interests -- putative fathers --
fraud no defense. (1) The legislature finds no practical way to remove all risk of fraud or misrepresentation
in adoption proceedings and has provided a-methad{iarabseluts protection of a putative father’s rights by
. In balancing the rights and interests of the
state and of all parties affected by fraud, specifically the child, the adoptive parents, and the putative
father, the legislature determines that the putative father is in the best position to prevent or ameliorate the

effects of fraud and that, therefore, the burden of establishing fraud AGAINST THE PUTATIVE FATHER hy

clear and convincing evidence must be born by the putative father.

(2} Each parent of a child conceived or born outside of marriage to the other parent is responsible
for that parent’s own actions and assertion of their parental rights notwithstanding any action, statement,
or omission of the other parent or third parties.

(3) A person injured by fraudulent representations or actions in connection with an adoption is
entitled to pursue civil or criminal penalties. A fraudulent representation is not a defense for failure to
striethly comply with the requirements of the putative father registry and is not a basis for dismissal of a
petition for adoption, vacation of an adoption decree, or an automatic grant of custody to the injured party.

{4) A putative father who resides in another state may contest an adoption prior to issuance of a
decree of adoption and may assert the putative father's interest in the child. if the adoption is contested,
the court shall hold an evidentiary hearing to determine if:

(a} the putative father resides and has resided in another state where the unmarried mother lived
or resided either at the time of conception or through a portion of the pregnancy;

{b) the mother left that state, concealing the location from the putative father reqarding where the
mother could be contacted or located;

{c} the father has, through every reasonable means, attempted to locate the mother but has been
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unable to do so; and

{d) the putative father has complied with the moststringentand-complete requirements of the state
where the mother previously resided or was located in order to protect and preserve the putative father’s

parental interest and rights concerning the child in cases of adoption.

NEW SECTION. Section 39. Consent required. An adoption of a child may be decreed when

written consents to adoption have been executed by:

(1) the birth mother;

(2} the husband of the birth mother if the husband is the presumed father of the child under
40-6-105;

{3} any other persan whose parental rights have been established by a court;

{4) the department or an agency that has custody of the child and the authority to place the child
for adoption;

{5) the legal guardian of the child if both parents are dead or their rights have been judicially
terminated and the guardian has autharity by order of the court appointing the guardian to consent to the
adaption;

(6) the child, either in writing or in court, if the child is 12 years of age or older unless the chiid

does not have the mental capacity to consent.

NEW SECTION. Section 40. Persons whose consent not required. Consent to adoption of a child
is not required from:

(1) anindividual whose parental relationship to the child has been judicially terminated for unfitness
or has been determined not to exist or who has waived parental rights;

{2) a parent who has been judicially declared incompetent;

(3) an individual who has not been married to the mother of the child and who, after the
conception of the child, executes a notarized statement denying paternity or a rniotarized statement
acknowledging paternity and denying any interest in the child; or

{4) the personal representative of a deceased parent’s estate,

NEW SECTION. Section 41. Form of consent. The consents required by [section 39} must be
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acknowledged before an officer authorized to take acknowledgments or witnessed by a representative of

the department, an agency, or the court.

NEW SECTION. Section 42. Child available for adoption -- voluntary acts of parents. A parent may
voluntarily make a child available for adoption by:

(1) executing a voluntary relinquishment and consent to adoption;

{2) executing a denial of paternity; or

{3) submitting a notarized acknowledgment of paternity and a denial of any interest in custody of

the child.

NEW SECTION. Section 43. Voluntary relinquishment -- validity. (1) A voluntary relinquishment
is not valid unless the parent specifically relinquishes custody of the child to the department, a licensed
child-placing agency, or a specifically identified prospective adoptive parent and:

{a) the department or agéncy to whom the child is being relinquished has agreed in writing to
accept custody of the child until the child is adopted; or

{b) the identified prospective adoptive parent has agreed in writing to accept temporary custody
and to pravide support and care to the child unti! that person’s adoption petition is granted or denied.

{2} A voluntary relinquishment of a parent’s rights solely to the chiid’s other parent does not relieve

the parent executing the relinquishment of any duty owed to the child QR FOR THE CHILD'S SUPPORT.

NEW SECTION. Section 44. Arrearages of child support -- responsibility to child. {1) A voluntary
relinquishment of a parent’s rights and responsibilities toward a child de DOES not cancel any responsibility
to pay arrearages of child support unless the party to whom the arrearages are owed agrees in writing to
waive the payment of the arrearages.

{2} A parent who executes a voluntary relinquishment of rights and responsibilities toward a child

remains financially responsible for the child until a court actually terminates parental rights to the child.

NEW SECTION. Section 45. Who may relinquish -- to whom. (1) A parent or guardian whose

consent to the adoption of a child is required may relinguish to the department or an agency all rights with

respect to the child, inciuding legal and physical custody and the right to consent to the child’s adopticn.
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(2) A parent or guardian whose consent to the adoption of a child is required and who has filed
a notice of parental placement under [section 25] for a direct parental placement adoption may:

{a) relinquish to the prospective adoptive parent all rights with respect to the child, including legal
and physical custody; and

{(b) consent to the child’'s adoption by the prospective adoptive parents.

NEW SECTION. Section 46. Relinquishment by minor parent -- separate legal counsel in direct

parental placement adoption. (1) A parent who is a minor has the right to relinquish all rights to that minor
parent’s child and to consent to the child’s adoption. The relinguishment is not subject to revacation by
reason of minority.

{2) In a direct parental placement adoption, a relinquishment and consent to adopt executed by a
parent who is a minor is not valid unless the minor parent has been advised by an attorney who does not
represent the prospective adoptive parent. Legal fees charged by the minor parent’s attorney are an
allowable expense that may be paid by prospective adoptive parents under [section 147], subject to the

limitations in [section 148].

NEW SECTION. Section 47. Time and prerequisites for execution of relinquishment and consent
to adoption -- copy of preplacement evaluation -- notarization. {1) A parent whose consent to the adoption
of a child is required may execute a retinquishment and consent to adoption only after the following criteria
nave been met:

{a) the child has been born;

{b) not less than 72 hours have elapsed since the birth of the child Hthe parson-relinguishing

L g e b het:

{c) the parent has received counseling in accordance with [section 48]; and

{d) in a direct parental placement adoption:

{i} the parent has been informed that fees for any required counseling and legal fees are allowable
expenses that may be paid by a prospective adoptive parent under [section 147], subject to the limitations
set in [section 148];

(i) if the parent is a minor, the parent has been represented by separate legal counsel; and

{iti) prior to the execution of the relinquishment, the parent has been provided a copy of the
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preplacement evaluation prepared pursuant to [section 86] pertaining to the prospective adoptive parent.

{2) A guardian may execute a relinquishment and consent to adopt at any time after being
authorized by a court.

{3) The department or a licensed child-placing agency may execute a consent for the adoption at
any time befare or during the hearing on the petition for adoption.

{41 A child whose consent is required may execute a consent at any time before or during the
hearing on the petition to adopt.

(5) Except as provided in this section, a relinquishment and consent to adopt must be a separate
instrument executed before a notary public.

(8) If the person from whom a relinquishment and consent to adopt is required is a member of the
armed services or is in prison, the relinguishment may be executed and acknowledged before any person

authorized by law to administer oaths.

NEW SECTION. Section 48. Counseling requirements. {1} Counseling of the birth mother is

required in department, agency, and direct parental placement adoptions. If any other parent is involved
in an adoptive placement, counseling of that parent is encouraged.

(2} Counseling must be performed by a person employed by the department or by a staff person
of a licensed child-placing agency designated to provide this type of counseling. Unless the counseling
requirement is waived for good cause by a court, a minimum of 3 hours of counseling must be completed
prior to execution of a relinquishment of parental rights and consent to adopt. A relinquishment and
consent to adopt executed prior to completion of required counseling is vaid.

{3) During counseling, the counselor shall affer an explanation of:

(a) adoption procedures and options that are available to a parent through the department or
ticensed child-placing agencies;

(b) adoption procedures and options that are available to a parent through direct parental placement
adoptions, including the right to an attorney and that legal expenses are an allowable expense that may be
paid by a prospective adoptive parent as provided in [sections 147 and 148];

(c} the alternative of parenting rather than relinquishing the child for adoption;

{d) the resources that are available to provide assistance or support for the parent and the child

if the parent chooses not to relinquish the child;
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(e} the legal and personal effect and impact of terminating parental rights and of adoption:

(f) the options for contact and communication between the birth family and the adoptive family:

{g) postadoptive issues, including grief and loss;

{h) the reasons for and importance of providing accurate medical and social history information
under [section 81};

{i) the operation of the contidential intermediary program; and

{j} the fact that the adoptee may be provided with a copy of the original birth certificare upon
request after reaching 18 vears of age, unless the birth parent has specifically requested in writing that the
vital statistics bureau withhold release of the original birth certificate.

{4) The counseior shail prepare a written report containing a description of the topics covered and
the number of haurs of counseling. The report must specifically include the counselor’s opinion of whether

or not the parent understood all of the issues and was capable of informed consent. The report may MUST

ON REQUEST, be released to the person counseled, to the department, to an agency, or with the consent

of the person counseled, to an attorney for the prospective adoptive parents.

NEW SECTION. Section 49, Revocation of relinquishment and consent. (1} The parent who

executed the relinquishment and consent to adopt and the department, agency, or prospective adoptive
parent named or described in the relingquishment and consent to adopt may mutually agree to its revocation
prior to the issuance of an order terminating parental rights.

(2} A relinquishment may not be revoked if an order has been issued terminating parental rights.

NEW SECTION. Section 50. Conditional relinquishment and consent. (1) A relinguishment and
consent to adopt may provide that it not take effect only if:

{a) the other parent does not execute a relinquishment and consent to adopt within a specified
period; or

(b} a court decides to not terminate another individual’s parental relationship to the child.

(2} A relinquishment and consent to adopt may not be conditioned on whether or not existing
agreements for matters, including but not limited to visitation and ongeoing communication with the child,

are later performed.
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NEW SECTION. Section 51. Content of relinquishment and consent to adopt. (1} A

relinguishment and consent to adopt must be in writing and must contain:

{a) the date, place, and time of the execution of relinquishment and consent to adopt;

(b) the name, date of birth, and current mailing address of the individual executing the
relinguishment and consent to adopt;

{c} the date of birth and the name of the child to be adopted; and

(d) the name, address, and telephone numbers of the department or agency to which the child is
being relinquished or the name, address, and telephone numbers of the prospective adoptive parent or the
lawyer representing the prospective adoptive parent with whom the individual executing the relinguishment
and consent has placed or intends to place the child for adoption.

{2} A relinquishment and consent to adopt executed by a parent or guardian must state that the
parent or guardian executing the document is voluntarily and unequivocally consenting to the:

{a) permanent transfer of legal and physical custody of the child to the department or agency for
the purpaoses of adoption; or

(b) transfer of permanent legal and physical custody to, and the adoption of the child by, a specific
identified adoptive parent whom the parent or guardian has selected.

(3) A relinquishment and consent to adopt must state:

(a) that after the document is signed or confirmed in substantial compliance with this section, it
is final and, except under a circumstance stated in {section 50}, may not be revoked or set aside for any
reason, inctuding the failure of an adoptive parent to permit the individual executing the relinquishment and
consent to adopt to visit or communicate with the child;

(b} that the adoption will extinguish all parental rights and ohligations that the individual executing
the retinquishment and consent t¢ adopt has with respect to the child, except for arrearages of child
support unless the arrearages are waived by the person to whom they are owed, and that the
relinquishment will remain valid whether or not any agreement for visitation or communication with the child
is later performed;

{c) that the individual executing the relinquishment and consent to adoption has:

(i} received a copy of the relinguishment and consent to adoption;

(i} received a copy of a written agreement by the department, agency, or prospective adoptive

parent to accept temporary custody and to provide support and care to the child until an adoption petition
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is granted or denied;

(i) if required, received counseling services and information about adoption pursuant to [section
48] explaining the meaning and consequences of an adoptian;

{d) in direct parental placement adoptions, that the in.dividua| has:

(i} been advised if the individual is:

{A) aminor parent, by alawyer who is not representing an adoptive parent ar the agency to which
the child is being relinquished; or

(B} an adult, of theright to have a lawyer who is not represe‘nting an adoptive parent or the agency
and whose fees are allowable expenses that can be paid by the prospective adoptive parents;

{ii) been provided with a copy of the prospective adoptive parent’s preplacement evaluation;

(e} in agercy and direct parental placement adoptions, that the individual has:

(i} been advised of the obligation to provide the medical and social history information required
under [section 81] pertaining to disclosures; and

(il  not received or been promised any money or anything of value for execution of the
relinquishment and consent to adopt, except for payments authorized by [sections 147 and 148].

(4) A relinquishment and consent to adopt must MAY provide that the individual who is

relinquishing waives notice of any proceeding for adoption.

NEW SECTION. Section 52. Consequences of relinquishment and consent to adopt. Except under
a circumstance stated in [section 50] a relinquishment and consent to the adoption of a child that is
executed by a parent or guardian in substantial compliance with [section 51] is final and irrevocable. The
relinquishment and consent to adopt:

(1) unless a court arders otherwise to protect the welfare of the child, entitles the department,
agency, or prospective adoptive parent named or described to the legal and physical custody of the child
and imposes on that department, agency, or prosp‘ective adoptive parent responsibility for the support and
medical and other care of the child;

{2} terminates, AS PROVIDED IN [SECTION_44], any duty of the parent who executed the

document with respect to the child except for arrearages of child support; and
(3} terminates any right of the parent or guardian who executed the document to:

{a) object to the placement of the child for adoption by the department or agency; AND

='Legisl;ztl've
,Services -23- HB 163

L . =
S Bpwsmn



55th Legislature ' HBO163.02

—

Sy O B WN

11
12
13
14
15
16
17
18
19
20
21
22
23
24
26
26
27
28
29
30

(b) object to the child’s adoption by the prospective adoptive parent;—asd

NEW SECTION, Section 53. Grounds for court to set aside relinquishment and consent. (1} The
court shall set aside a relinquishment and consent to adopt if the individual who executed the
relinquishment and consent establishes:

{a) by clear and convincing evidence, before a decree of adoption is issued, that the consent was
obtained by fraud or duress; or

{b) by a preponderance of the evidence, that a condition permitting revocation has occurred, as
expressly provided for in [section 50].

{2) A verbatim record of testimony must be made.

NEW SECTION. Section 54. Remedy when relinquishment and consent to adopt revoked ar set
aside -- expediency. (1) if a relinquishment and consent to adopt that was executed by an individual is
revoked or set aside, the department, agency, or prospective adoptive parent shall immediately return the
child to the individual’s custody and move to dismiss a proceeding for adoption or termination of the
individual’s parentai rights to the child unless:

{(a) the department has legal custody pursuant to & court order;

{b) there are grounds for the department to seek a court order under the provisions of Title 41,
chapter 3; or

(c} the individual did not have legal custody of the child at the time the relinquishment and consent
to adopt was executed.

{2) In the circumstances described in subsections (1){a) through {1){c) and when there is no
existing court order providing for care and custody, the court shall issue an order providing for the care and
custody of the child according to the best interests of the child under any law applicable to the
circumstances of the case.

(3} Except as provided in subsection (1), if after revocation or the setting aside of a relinquishment
ar consent a child is not returned immediately by the department, agency, or prospective adoptive parent,
the individual may petition the court for appropriate relief. The action must take precedence over other

cases and matters in the court. The court shall examine the petition, hear the case, and render a decision
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as soon as passible.

NEVY SECTION. Section 55. Notarized denial of paternity -- no entitlement to notice. (1) Execution
of a notarized denial of paternity of a ¢hild is a voluntary act that constitutes a waiver of all parental rights

to the child, EXCEPT FOR THE DUTY TO PAY SUPPORT IF PATERNITY 1S ESTABLISHED OR PRESUMED.

(2) A notarized denial of paternity is irrevocable when executed, An individual who has executed
a denial of paternity toward a child who is the subject of adoption proceedings is not entitled to notice of

either the hearing to terminate parental rights or the hearing on an adoption petition.

NEW SECTION. Section 56. Notarized acknowledgment of paternity and denial of interest in

custody -- no entitlement to notice. {1) Submission of a notarized acknowledgment of paternity and a
denial of any interest in the custody of the child is a voluntary act that constitutes a waiver of all parenta!

rights to the child BUT DOES NOT ABSOLVE THE PERSON OF THE DUTY TO PAY SUPFQRT.

{2} Anindividual who has executed an acknowledgment of paternity and denial of interest in the
custody in a child whao is the subject of adoption proceedings is not entitled to notice of either the hearing
to terminate parental rights or the hearing on an adoption petition unless, subsequent to execution of the
acknowledgment of paternity and denial of interest in custody, the individual has strethy complied with all

of the requirements of [section 221 and has done 50 within the time limits established in [section 231.

NEW SECTION. Section 57. Timing of proceedings to terminate. (1) In order to provide notice
to a putative father at the earliest possible time of an expectant mother's intent to release an expected child
tor adoption and in order to facilitate early placement of a child for adoption, an expectant mother may
initiate proceedings to terminate paternal rights by filing a petition of intent to place a child for adoption
prior to the birth of the child.

{2) A petition to terminate parental rights may also be filed after a child is born.

NEW SECTION. Section 58. Expected child -- filing of petition indicating intent to release or

consent to adoption. (1} A pregnant individual may file a petition with the caurt indicating the intention to
place an expected child for adoption.

(2) The petition must include the following information:
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(a) the individual's intent to release the expected child for adoption;

{b) the approximate date and location of conception;

{c) the expected date of delivery;

{d} any information concerning the identity and whereabouts of any putative or presumed father
of the expected child unless-the-birth-rrotherrelies-on-the-right-to-privaey; and

(e} in a situation in which there is a presumed father, the grounds upcn which the individuai relies
in contending that the nonexistence of the father and child relationship can be established in an action
brought under 40-6-107.

{3) The petition may allege more than one putative or presumed father.

{4) The petition must be signed by the petitioner and notarized.

NEW SECTION. Section 59. Notice to any named father of intent to release child for adoption.

(1) Upon the filing of the petition under [section 58], the court shall issue a notice of intent to release a
child for adoption.

(2) The notice must be served by the petitioner, in the manner provided by the Montana Rules of
Civil Procedure, upon each putative or presumed father at least 20 days prior to the expected date of birth
of the child. Proof of service must be filed with the court.

(3) A notice of intent to release directed to a putative father must indicate the approximate date
and locatian of conception of the child and the expected date of birth and must inform the putative father
that:

(a) in order to protect the putative father’'s rights to the child, the putative father is required to file
notice of intent to claim paternity before the expected date of birth;

{b}) the putative father is required to appear at the hearing at the time and date set by the court;

{¢) the failure to file notice of intent to claim paternity before the expected date of birth:

(i} constitutes a waiver of the right to receive the notice provided for in [section 22 66];

{ii} constitutes an irrevocable denial of the putative father’s interest in the custody of the child; and

(i) will result in the court’s termination of the putative father's rights to the child.

{4} In addition to the information contained in subsection (3), a notice of intent to release directed
to an individual presumed to be the father under 40-6-105 must also indicate the intention of the mather

to ask for a declaration establishing the nonexistence of the father and child relationship and the grounds
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for seeking the declaration.

NEW SECTION. Section 60. Notice to any named father of intent to release child for adoption.

{1) Upon the filing of the petition under [section 58], the caourt shall issue a notice of intent to release a
child tor adoption.

{2} The notice must be served by the petitioner, in the manner provided by the Montana Rules of
Civil Procedure, upon each putative or presumed father at least 20 days prior to the expected date of birth
of the child, Proof of service must be filed with the court.

{3} A notice of intent to release directed to a putative father must indicate the approximate date

and location of conception of the child and the expected date of birth and must inform the putative father:

{6}{A) that the putative father is required to appear at the hearing at the time and date set by the
court;
{e}B) of the rights and responsibiiities to which the putative father will be entitled upon registering

with the putative father registry; and

ML) that the failure to TIMELY comply with all requirements of filing with the putative tather
regisiry before-the-oxpected-date-of-birth:

(i) constitutes a waiver of the right to receive the notice provided for in [section 22]; AND

D) wilk MAY result in the court’s termination of the putative father's rights to the child.

(4} In addition to the information contained in subsection (3), a notice of intent to release directed
to an individual presumed to be the father under 40-8-105 must also indicate the intention of the mother
to ask tor a declaration establishing the nonexistence of the father and child relationship and the grounds

for seeking the declaration.

NEW SECTION. Section 61. Venue, Proceedings to terminate parental rights may be filed in the
court in the county in which a petitioner resides, the child resides, or an office ot the agency that is placing

the child is located.
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NEW SECTION. Section 62. Necessity for parental rights to be terminated. A child is not legally
free for adoption until the parental rights of the birth parent or parents have been terminated by a court;

(1) as provided in [sections 1 through 156];

(2} pursuant to Title 41, chapter 3; or

{3) of competent jurisdiction in another state or country.

NEW SECTION. Section 63. Petition for termination of parental rights. (1} Pending the termination
or other disposition of the rights of the father of the chiid, the birth mother may execute a relinquishment
and caonsent to adoption,

(2) The department, a licensed child-ptacing agency, the prospective adoptive parent to whom the
relinquishment is issued, or a guardian with custody of the child shall file with the court a signed and
notarized petition for termination of parental rights pursuant to [sections 1 through 158] or pursuant to Title
41, chapter 3.

{3) At the request of the relinquishing parent, the execution of a relinquishment may be conditioned
as set forth in [section 50].

(4) Pending disposition of the petition, the court may enter an order authorizing temporary care of

the child.

NEW SECTION. Section 64. Contents of petition for termination of parental rights. (1) The

petition for termination of parental rights must state:

(a) the identity of the petitioner;

{b) the date and location of the birth of the child;

(c) the date of the relinquishment by the birth mather or relinquishing parent;

{d) the current location of the chilg;

(e) the names and locations, if known, of any putative or presumed father of the child;

{f) efforts and inquiries made to locate any parent whose identity is known but whose whereabouts
are unknown;

(g) the grounds on which the parental rights of any putative-orpresumed—father PARENT to the
child should be terminated;

{h) whether a putative or presumed father is one fram whom consent is not required;
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(i) whether court orders from any other proceeding have been issued terminating parental rights
to the child who is the subject of the petition;

(i) any other evidence supporting termination of the legal rights that a person has with regard to
the child; and

{k} arequest for custody of the child prior to the adoption.

(2) The petitioner shall file with the petition for termination of parental rights the following
documents received in support of the petition:

(a) any relinquishments and consents to adoption;

(b} any denials of paternity;

{c} any acknowledgments of paternity and denial of parental rights;

(d) any response from the department to a request of whether any notice of intent to claim
paternity has been filed;

(e} a counseling report required under [section 48]; and

(f} proof of PRIOR service of any notice or acknowiedgement of service or waiver of service
received-; AND

(G) PROOF OF COMPLIANCE WITH THE INDIAN CHILD WELFARE ACT OF 1978 AND INTERSTATE

COMPACT ON THE PLACEMENT OF CHILDREN, IF APPLICABLE.

NEW SECTION. Section 65. Contents of petition for termination of parental rights. (1} The

petition for termination of parental rights must state:

{a} the identity of the petitioner;

{b) the date and location of the birth of the child;

(c) the date of the relinquishment by the birth mother or relinquishing parent;

{d) the current iocation of the child;

(e} the names and locations, if known, of any putative or presumed father of the child;

{f)} whether a parent is ane from whom consent is not required;

(g} whether court orders from any other proceeding have been issued terminating parental rights
to the child that is the subject ot the petition;

{h) any other evidence supporting termination of the legal rights that a person has with regard to

the chiid; and
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(i} a request for temporary custody of the child prior to the adoption.

{2) The petitioner shall file with the petition for termination of parental rights the following
documents received in support of the petition:

{a} any relinguishments and consents to adoption;

(b} any denials of paternity;

(c) any acknowledgments of paternity and denial of parental rights;

(d} any affidavits from the putative father registry that have been executed by the department;

(e} a counseling report required under [section 48]; and

{(f) proof of PRICR service of any notice or acknowledgement of service or waiver of service

received-; AND

{G) PROOF QF COMPLIANCE WITH THE INDIAN CHILD WELFARE ACT OF 1978 AND INTERSTATE

COMPACT ON THE PLACEMENT OF CHILDREN, IF APPLICABLE.

NEW SECTION. Section 66. Notice of hearing -- service. (1) Notice of a hearing to be held on

the petition for termination of parental rights must be served in any manner appropriate under the Montana
Rules of Civil Procedure or in any manner that the court may direct on:

{a) a putative or presumed father;

{b) a putative father who was not served with a notice of intent to release at least 20 days before
the expected date of birth as specified in the notice of intent to release;

(c} a spouse, if the parént relinquishing the child for adoption was married to that person at the
time of conception of the child or at any time after conception but prior to birth;

(d} a parent or legal guardian of the child in question who has not waived notice; or

(e) any other person who is reasonably believed to be the father.

{2) The notice of hearing must inform the putative or presumed father that failure to appear at the
hearing constitutes a denial of the individual’s interest in custody of the child and will result in the court’'s
termination of the individual's rights to the child.

(3) Proof of service of the notice of hearing must be filed with the court. A notarized
acknowledgement of service by the party to be served is proof ot personal service. Proof of service is not
required if the putative father is present at the hearing. A waiver of notice of the hearing by an individual
entitled to receive notice is sufficient.
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(4) 1f a person has not been identified as the father or putative father of the child, the court, on
the basis of all information available, shall determine whether publication of notice of the proceeding is
likely to lead to identification. If so, the court shall order publication in the manner that it considers
appropriate.  The name of the birth mother may be included in the publication only with the mother’s
written consent,

{b) If the court finds that the father of the child is a person who did not receive either a timely
notice of intent to release pursuant to [section 22] or a notice required pursuant to this section and whao
has not waived the right to notice of hearing and that person is not present at the hearing, the court shall

adjourn further proceedings until that person is served with a notice of hearing.

NEW SECTION. Section 67. Notice of hearing -- service. (1) Natice of a hearing to be held on

the petition far termination of parental rights must be served in any manner appropriate under the Montana
Rules of Civil Procedure or in any manner that the court may direct on:

(@) a putative or presumed father who has timely and properly complied with the putative father
registry;

{b) a putative father who was not served with a notice of intent to release at least 20 days before
the expected date of birth as specified in the notice of intent to release;

{C} A PERSON ADJUDICATED, iIN MONTANA, TO BE THE FATHER OF THE CHILD FOR THE

PURPOSE OF CHILD SUPPORT;

{D} A PERSCN WHO IS RECORDED ON THE CHILD'S BIRTH CERTIFICATE AS THE CHILD'S

FATHER;

(E) A PERSON WHOQ IS OPENLY LIVING WITH THE CHILD AND THE CHILD'S MOTHER AT THE

TIME THAT THE PROCEEDING IS INITIATED OR AT THE TIME THE CHILD WAS PLACED IN THE CARE OF

AN AUTHORIZED AGENCY AND WHOQ IS REPRESENTING TO THE PUBLIC THAT THE PERSQON IS THE

CHILD'S FATHER;

&}HF) aspouse, if the parent relinquishing the child for adoption was married to that person at the
time of conception of the child or at any time after conception but prior to birth; or

{e{G) a parent or legal guardian of the child in question who has not waived notice.

(2) The notice of hearing must inform the putative or presumed father or other parent that failure

10 appear at the hearing constitutes a denial WAIVER of the individual's interest in custody of the child and
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will result in the court’s termination of the individual’s rights to the child.

(3) Proof of service of the notice of hearing must be filed with the court. A notarized
acknowledgement of service by the party to be served is proof of personal service. Proof of service is not
required if the putative father is present at the hearing. A waiver of notice of the hearing by an individual
entitled to receive notice is sufficient.

{4) If the court finds that the father of the child is 2 person who did not receive either a timealy
notice of intent to release pursuant to [section 22] or a notice required pursuant to this section and who
has not waived the right to notice of hearing and that person is not present at the hearing, the court shali

adjourn further proceedings until that person is served with a notice of hearing.

NEW SECTION. Section 68. Hearing on petition to terminate parental rights. (1) The court shall
held a hearing as soon as practical to determine the identity of and terminate the parental rights of the
father PARENTS of the child.

{2) If the-metherhastailedto-Rame a putative father HAS NOT BEEN NAMED and no ane has filed

Aotice-oHintent-to-claim-paternity REGISTERED WITH THE PUTATIVE FATHER REGISTRY, the court shall
cause inquiry to be made in an effort to identify the ANY LEGAL father. The inquiry must include whether
the mother was married at the time of conception of the child or at any time after conception AND PRIOR
TQ BIRTH.

{3} Based on the evidence received and the court’'s inquiry, the court shall enter a finding
identifying the father or declaring that the identity of the father could not be determined.

{4) Based on the grounds set forth in [section 70| and the evidence received at the hearing, the
court shall enter an order concerning the parental rights to the child.

B the- court terminates the parental rights to the child and the department, agency, or
prospective adoptive parent has agreed to accept custody of the child until the child is adopted, the court

shall issue an order awarding custody of the child to the petitioner.

NEW SECTION. Section 69. Hearing on petition to terminate parental rights. {1) The court shall
hold a hearing as soon as practicat to determine the identity of and terminate the parental rights of the
father PARENT of the child.

(2} If the-motherhas-failed-to—name a putative father HAS NOT BEEN NAMED and no one has
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rogistarad-with-the-putativefatherregistry FILED NOTICE OF INTENT TO CLAIM PATERNITY, the court shall

cause inguiry to be made in an effort to identify the father. The inquiry must include:

{a} whether the mother:

(i} was married at the time of conception of the child or at any time after conception AND PRIOR
TO BIRTH;

(i} was cohabiting with an individual of the opposite sex at the time of conception or birth of the
child; and

{iii) has received support payments or promises of support payments for the child or in connection
with the pregnancy; and

{b} whether any perscon formally or informally acknowledged possible paternity to the child.

{3} PROQF OF SERVICE OF NOTICE OR PROOF OF ACKNOWLEDGEMENT OF SERVICE ON ANY

PERSON OR PROOF OF WAIVER BY A PERSON LEGALLY REQUIRED TO BE GIVEN NOTICE MUST BE

FILED WITH THE COURT.

{3}{4) Based on the evidence received and the court’s inquiry, the court shall enter a finding
identifying the father or declaring that the identity of the father could not be determined.

43(6) Based on the grounds set forth in [section 70] and the evidence received at the hearing, the
court shall enter an order concerning the parental rights to the child.

{BH6) [t the court terminates the parental rights to the child and the department, agency, or
prospective adoptive parent has agreed to accept custody of the child until the child is adopted, the court

shall issue an order awarding custody of the child to the petitioner.

NEW SECTION. Section 70. Grounds for termination of parental rights. The court may terminate
a parent’s rights to a child who is the subject of an adoption proceeding based upon:

(1) the voluntary acts of the parent in:

(a) executing a voluntary relinquishment and consent to adopt;

(b} submitting a notarized deniai of paternity executed pursuant to [section 55]; or

{¢) submitting a notarized acknowledgment of paternity and denial of interest in custody of the
child executed pursuant to [section 56];

(2} a determination under [section 71] that the parent is unfit;

{3) a determination under [section 72] that the relationship of parent and child does not exist; or
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{4) a determination that the parent has irrevocably waived parental rights by failing to timely act

to protect the rights.

NEW SECTION. Section 71. Finding of unfitness. (1) The court may terminate parental rights for
purposes of making a child available for adoption on the grounds af unfitness if:

(a) the court makes a determination that the parent has been judicially deprived of custody of the
child on account of abuse or neglect toward the child;

(b) the parent has in the state of Montana or in any other jurisdiction of the United States willfully
abandoned the child, as defined in 41-3-102(7}(e}, in Mantana or in any other jurisdiction of the United
States;

{c} itis proven, to the satisfaction of the court, that the parent, if able, has not contributed tc the
support of the child for an aggregate period of 1 year before the filing of a petition for adoption;

(d) it is proven, to the satisfaction of the court, that the parent is in violation of a court order to
support either the child that is the subject of the adoption praceedings or other children with the same birth
mother;

(e) the parent has been found guilty by a court of competent jurisdiction of:

(i) aggravated assault on the adoptee, as provided in 45-5-202;

(iiy sexual assault on a child, as provided in 45-5-502;

(i) sexual intercourse without consent, as provided in 45-5-803, if the victim was a child;

(iv} incest, as provided in 45-5-507, if the victim was a child;

(v} homicide of a child, as provided in 45-5-102 or 45-5-103;

(vi) sexual abuse of a child, as provided in 45-b-625; or

{vii) ritual abuse of a minor, as provided in 45-5-627;

{f) the child has been maintained by a public or private children’s institution, a charitable agency,
a licensed child-placing agency, or the department for a period of 1 year without the parent contributing
to the support of the child during that period, if able;

{g) a finding is made for a parent who is given proper notice of hearing:

(i} that the parent has been convicted of a crime of violence or of violating a restraining or
protective order; and

{ii} the facts of the crime or violation and the parent’s behavior indicate that the parent is unfit to
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maintain a retationship of parent and child with the child;

(h}) a finding is made for a parent who is given proper notice of hearing and is a respondent to the
petition to terminate parental rights and:

(i) by a preponderance of the evidence, it is found that termination is in the best interests of the
child; and

(it} upon clear and convincing evidence, it is found that one of the fallowing grounds exists:

(A} it the child is not in the legal and physical custody of the other parent, that the respondent is
not able or willing to promptly assume legal and physical custody of the child and to pay for the child’s
support in accordance with the respondent’s financial means;

(B) if the child is in the legal and physical custody of the other parent and a stepparent who is the
prospective adoptive parent, that the respondent is not able or willing to promptly establish and maintain
contact with the child and to pay for the child's support in accordance with the respondent’s financial
means;

(C} placing the child in the respondent’s legal and physical custody wouid pose a risk of substantial
harm to the physical or psychological well-being of the child because the circumstances of the child’s
conception, the respondent’s behavior during the mother’s pregnancy or since the child’s birth, or the
respondent’s behavior with respect to other children indicates that the respondent is unfit to maintain a
relationship of parent and child with the child; or

(D) failure to terminate the relationship of parent and child would be detrimental to the child.

(2) In making a determination under subsection (1}{h}{ii}{D), the court shall consider any relevant
factor, including the respondent’s efforts ta obtain or maintain legal and physical custody of the child, the
role of other persons in thwarting the respondent’s efforts to assert parental rights, the respondent’s ability
to care for the child, the age of the child, the quality of any previous relationship between the respondent
and the child and between the respondent and any other children, the duration and suitability of the child’s

present custodial environment, and the effect of a change of physical custody on the child.

NEW SECTION. Section 72. Determination that no parent and child relationship exists. For

purposes of making a child available for adoption, the court may terminate the parental rights of a putative
father on the grounds that the parent and child relationship does not exist if:
{1} ajudicial determination is made under 40-6-107 that the parent and child relationship does not
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exist. This includes the termination of the parental rights of the husband of the mother who is placing the
child for adoption or the parentatl rights of an individual who is a presumed father of the child.

(2) a determination is made that:

{a) an individual has not timely registered with the putative father registry; and

{B) A PERSON HAS NOT BEEN ADJUDICATED, IN MONTANA, TO BE THE FATHER QF THE CHILD

FOR THE PURPOSE OF CHILD SUPPORT;

{C)] APERSONHASNOT BEEN RECORDED ON THE CHILD'S BIRTH CERTIFICATE AS THECHILD'S

FATHER;

{D}] A PERSON IS NGT OPENLY LIVING WITH THE CHILD AND THE CHILD'S MOTHER AT THE

TIME THAT THE PROCEEDING 1S INITIATED OR AT THE TIME THE CHILD WAS PLACED IN THE CARE OF

AN AUTHORIZED AGENCY AND A PERSON IS NOT REPRESENTING TO THE PUBLIC THAT THE PERSON

IS THE CHILD’S FATHER; OR

{b}(E} the child’s mother was not married at the probable time of the child’'s conception or at the

time the child was born; or

{3) aputative father who timelyregistered-with-theputative-fatherregistey appears at the hearing

but is unable to establish by a preponderance of the evidence the minimum requirements provided in

{section 73] for demonstrating the establishment of a substantial relationship with the child.

NEW SECTION. Section 73. Putative father -- termination based upon failure to establish

substantial relationship. (1) The parental rights of a putative father may be terminated by the court if the
putative father has failed to timely establish and maintain a substantial relationship with the child.

{2} A putative father who is not married to the child’s mother but who has openly lived with the

child SINCE THE CHILD'S BIRTH OR for a period of 6 months immediately preceding placement of the child
with adoptive parents and has openly claimed to be the father of the child during that period is considered
to have developed a substantial relationship with the child and to have otherwise met the requirements of
this section.

{3) In order to meet the minimal showing of having established a substantial relationship with

regard to a child who is the subject of an adoption proceeding eeswtring—more—than-6-months—afte—the
ehitd-s-birth, a putative father has the burden of showing that the putative father has:

(a) demonstrated a full commitment to the responsibilities of parenthood-whea-notprevented-from
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by providing financial
support for the child in a fair and reasonable sum and in accordance with the putative father’'s ability and
either:

(i) wvisiting the child at least monthly when physically and financiaily able to do so; or

(i) having regular contact with the child or with the person or agency having the care and custody
of the child when physically and financially unable ABLE to do so; and

{b} manifested an ability and willingness to assume legal and physical custody of the child if the
child was not in the physical custody of the other parent.

{4} In order to meet the minimal showing of having established a substantial relationship with
regard to a child who is the subject of an adoption proceeding invelving a child who is under 6 months of
age at the time the child becomes the subject of adoption proceedings, a putative father has the burden
1o show that:

(@) the putative father has manifested a full commitment to parental responsibilities by performing
all of the acts described in this subsection (4) prior to the time the mother executed a relinquishment and
consent for adoption, including registering with the putative father registry; and

(b} if the putative father had actual knowledge of the pregnancy, paying a fair and reasonable
amount of the expenses incurred in connection with the pregnancy and the child’s birth in accordance with
the putative father’s means when not prevented from doing so by the person or authorized agency having
lawful custody af the child;

(c) making reasonable and consistent payments, in accordance with the putative father’s means,
for the support of the child since birth;

(d) visiting regularly with the child; and

{e) manifesting an ability and willingness to assume legal and physical custody of the child if,
during this time, the child was not in the physical custody of the mother.

(5) The subjective intent of a putative father, whether expressed or otherwise, unsupported by
evidence of acts specified in this section does not preclude a determination that the father failed to meet

the requirements of this section.

NEW SECTION. Section 74. Irrevocable waiver of parental rights. (1) The court may find an

irrevocable waiver of parental rights of:
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{a) a putative father who was timely served with natice of intent to release if the court is provided
with proof of service and proof that the putative father failed to timely file a notice of intent to claim
paternity;

(b} a parent or putative father who is served with notice of proceedings and fails to appear at the
hearing; or

(c) a parent or putative father who is served with notice of proceedings and appears and denies
any interest in custody of the child.

(2} The caurt may terminate parental rights under this section upan a finding of irrevocable waiver

of all rights to the child.

NEW SECTION. Section 75. Irrevocable waiver of parental rights. (1) The court may find an

irrevocable waiver of parental rights of:

(a) a putative father who was timely served with natice of intent to release if the court is provided
with proot of service and proof that the putative father failed to timely comply with the requirements of the
putative father registry;

{b) a parent or putative father who is served with notice of proceedings and fails to appear at the
hearing; or

{c) a parent or putative father who is served with notice of proceedings and appears and denies
any interest in custody of the child.

{2) The court may terminate parental rights under this section upon a finding of irrevocable waiver

of all rights to the child.

NEW SECTION. Section 76. Appearance of parent at hearing -- determination of custody. (1) If
a parent appears at the hearing on the petition to terminate parental rights, objects to the termination of
rights, and requests custody of the child, the court shall set deadlines that allow the parties to complete
discovery and shall set a hearing on the determination of the parent’s rights to the child.

{2) At the hearing, the court shall consider whether there is a basis for terminating parental rights
and whether the best interests af the child will be served by granting custody to the respondent parent,

the department, a licensed child-placing agency, or a prospective adoptive parent in a direct parental

placement adoption.
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{3} If the petitioner has established that there are grounds for terminating parental rights and it is

in the best interests of the child for termination to occur, those rights must be terminated.

NEW SECTION. Section 77. Effect of order terminating parental rights. (1} An order granting the
petition for termination of parental rights:

+H{A) terminates the parent and child relationship except for an obligation for arrearages of child
support;

+2{B) terminates the jurisdiction of the court over the child in any dissolution or separate
maintenance action;

{34(C) extinguishes any right the parent had to withhold consent to a proposed adoption of the
chiid or to further notice of a proceeding for adoption; and

{4}{D) awards custody of the chiid to the department, agency, or prospective adoptive parent to
whom the relinquishment was given if the department, agency, or prospective adoptive parent has agreed
in writing to accept custody of the child untit the adoption is finalized.

(2) A PERSON ACCEPTING CUSTODY |S RESPONSIBLE FOR THE SUPPORT QF THE CHILD.

NEW SECTION. Section 78. Appeal. An order terminating parental rights is a final order for

purposes of appeal.

NEW SECTION. Section 79. Expediency. A contested termination of parental rights action must
take precedence aver other cases and matters in the court or on appeal. The court shall examine any issues
raised in challenging termination of a parent’s rights or regarding the validity of any interlocutory or final

adoption decree and shall render a decision as soon as possible.

NEW SECTION. Section 80. Finality. Subject to the disposition of a timely appeal, upon expiration
of 6 months after an order terminating parental rights has been issued, the order may not be questioned
by any person, in any manner, or upon any ground, including fraud, misrepresentation, failure to give any

required notice, or lack of jurisdiction of the parties or the subject matter.

NEW SECTION. Section 81. Duty to disclose information -- form -- availability -- filing. (1) Except
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for an adoption proceeding by a stepparent, in any adoption under [sections 1 through 156], a birth parent,
the department, or an agency shall provide a prospective adoptive parent with soctal and medical histories
of the birth families, including tribal affiliation, if applicable.

{2) In a direct parental placement adoption, the birth family social and medicail histories must be
completed on a form provided by the department and filed with the court when the adoption petition 1s
filed.

{3) The department shall make a form available to agencies and court administrators for public

distribution.

NEW SECTION. Section 82. Retention of disclosures. (1} In a direct parental placement adoption,
the disclosures required by [section 81] must be filed with the court in support of the notice of parental
placement filed pursuant to [section 95] and must be permanently maintained.

(2) In an adoption arranged by the department or an agency, the disclosures required by [section

81] must be permanently maintained in the files of the department or the agency.

NEW SECTION. Section 83. Preplacement evaluation -- timing. {1} A child may not be placed for
purposes of adoption unless the person with wham a child is proposed to be placed has had a preplacement
evaluation completed to determine fitness and readiness as an adoptive parent.

{2) In adirect parental placement adoption, the placing parent must be provided with a copy of the
preplacement evaluation prior to execution of a relinquishment and consent to adoption of the child.

(3) The required preplacement evaluation must provide all pertinent informatian pertaining to the

topics identified in {section B5].

NEW SECTION. Section 84. Initiation of preplacement evaluation -- who conducts evatuation --

payment of fees. {1} A prospective adoptive parent who wishes to adopt a child may initiate the process
by:
{a) establishing a client relationship with the department or a licensed child-placing agency; or
(b) requesting a preplacement evaluation from either the department or a licensed child-placing
agency.

{2} The department may contract with a licensed social worker or a licensed child-placing agency
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to conduct the evaluation.

{3} The prospective adoptive parent and the home of the prospective adoptive parent must be
studied and evaluated according to the department’s or licensed child-placing agency’s standards for
placement of a child.

(4) A department or agency from which an individual is seeking to adopt a child may require the
individual to be evaluated by its own gqualified employee or independent contractor even if the individual
has received a favorable preplacement evaluation from another evaluator.

{b) Fees for the study and report are set by the entity completing them and must be paid for by

the prospective adoptive parent.

NEW SECTION. Section 85. Information to be reviewed in conducting preplacement evaluation.
(1} A preplacement evaluation must include a review of the following information about the prospective
adoptive parent:

(a} acheck of criminal conviction data, data on substantiated abuse or neglect of a child under Title
41, chapter 3, and data pertaining to any involvement in incidents of domestic violence by any person over
the age of 13 living in the prospective home;

{b) medical and social history and current health;

(c) assessment of potential parenting skills;

{d) assessment of ability to provide adequate financial support for a child; and

{e} assessment of the level of knowledge and awareness of adoption issues, including when
appropriate, matters relating to open, interracial, cross-cultural, and special needs adoptions.

{2) (a) The prospective adoptive parent, the department of justice, and other state, county, and
local agencies, after written notice to the subject of the study, shall give the department br agency
completing the adoption study substantiated data pertaining to criminal convictions and any reports
concerning domestic violence and substantiated abuse or neglect of children or vulnerable adults.

(b} The adoption study must also include a check of the youth court records of each person over

~ the age of 13 living in the prospective home. Pursuant to sections 41-5-603 and 41-5-604, the youth court

shaii release the reguested information to the agency or department completing the adoption study. The
study must include an evaluation of the effect of a conviction, adjudication, or finding of substantiated

abuse or neglect on the ability to care for a child.
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(3} The preplacement evaluation must include at least one in-home visit with the prospective

adoptive parent and at least one interview with each family member.

NEW_SECTION. Section 86. Contents of preplacement evaluation. (1) The preplacement

evatuation report must contain the following information it available:

{a} age and date of birth, nationality, racial or ethnic background, and any religious affiliation;

{b) marital status and family history, including the age and location of any child of the individual
and the identity of and relationship to anyone eise living in the individual’'s household;

{c} physical and mental health and any history of abuse of alcohol or drugs;

{d} educational and employment history and any special skills;

(e) property and income, including outstanding financial obligations as indicated in a current credit
report or financial statement furnished by the individual;

{f} any previous request for an evaluation or invelvement in an adoptive placement and the cutcome
of the evaluation or placement;

(g} whether the individual has been charged with or convicted of domestic violence or has been
involved in a substantiated charge of child abuse or neglect or elder abuse or neglect and the disposition
of the charges;

(h} whether the individual is subject to a court order restricting the individual’s right to custody or
visitation with a child;

(i} whether the individual has been convicted of a crime other than a minor traffic violation;

() whether the individual has located a parent interested in placing a child with the individual for
adoption and, if so, a brief description of the parent and the child; and

(k) any other fact or circumstance that may be relevant in detefmining whether the individual is
suited to be an adoptive parent, including the quality of the environment in the individual's home and the
functioning of other children in the individual’s househoid.

(2) The report must contain recommendations regarding the suitability of the subject of the study
to be an adoptive parent.

(3) A preplacement evaluation is valid for 1 year following its date of completion and must be
updated if there is a significant change in circumstances.

(4) Prior to accepting physical custody of a child for purposes of adoption, a prospective adoptive
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parent must have the preplacement evaluation completed by the evaluator, and the evaluation must

specifically address the appropriateness of placing the specifically identified child or children who will be

the subject of the adoption proceedings with the prospective adoptive parent.

NEW SECTION. Section 87. Recommendation. (1) An evaluator shall assess the information

required by [section 85] to determine if it raises a specific concern that placement of any child or a
particular child in the home of the individual would pose a significant risk of harm to the physical or
psychological well-being of the child.

(2) I an evaluatar determines that the information assessed does not raise a specific concern, the
evaluator shall find that the individual is suited to be an adoptive parent. The evaluator may comment
about any factor that in the evaluator’s opinion makes the individual suited in general or far a particular
child.

(3} f an evaluator determines that the information assessed raises a specific concern, the
evaluator, on the basis of the original or any further investigation, shall find that the individual is or is not

suited to be an adoptive parent. The evaluator shall support the finding with a written explanation.

NEW SECTION. Section 88. Distribution of evaluation -- retention -- immunity for evaluator. (1)

ovaldatorchallgive-the-individual-a-signed-copy-of-the-evaluatien- The evaluator shall furnish a copy of

the evaluation to a department, agency, or other person authorized to place a child for adoption AND,

UPCON PAYMENT BY THE PERSON EVALUATED OF THE COST OF THE EVALUATION SERVICES, TO THE

PERSON EVALUATED.

(3H2) An evaluator shall retain the original of a completed or incomplete preplacement evaluation

and a list of each source for each item of information in the evaiuation fer2-years. AN EVALUATOR WHO

CEASES TO DO _BUSINESS IN MONTANA SHALL GIVE THE EVALUATOR'S RECORDS TO THE

DEPARTMENT FOR RETENTION.

{4(3) Anevaluator, EXCEPT A DEPARTMENT EVALUATOR, who conducted an evaluation in good

faith is not subject to civil liability for anything contained in the evaluation,
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NEW SECTION. Section 89. Action by department. 1f, betore a decree of adoption is issued, the
department learns from an evaluator or another person that a child has been placed for adaption with an
individual who is the subject of a preplacement evaluation on file with the department containing a finding
of unsuitability, the department shall immediately review the evaluation and make a determination of

whether the department has authority pursuant to Title 41, chapter 3, to intervene,

NEW SECTION. Section 90. Court waiver for relatives. The court may waive the requirement of
a preplacement evaluation when a parent or guardian places a child for adoption directly with an extended
family member of the child. A postplacement evaluation must be conductéed during the pendency of a

proceeding for adoption.

NEW SECTION. Section 91. Filing of evaluation in adoption proceedings. (1) In a direct parental
placement adoption, the preplacement evaluation must be filed with the court in support of the petition to
terminate parental rights for purposes of adoption.

(2) In an adoption arranged by the department or a licensed child-placing agency, the preplacement
evaluation must be permanently maintained in the files of the department or the licensed child-placing

agency.

NEW SECTION. Section 92. Requirement for prepiacement evaluation. (1) Before the department
or licensed child-placing agency may place a child for purposes of adoption, the prospective adoptive parent
and the home of the prospective adoptive parent must be studied and evaluated as provided in [section 84].

(2) The department or agency shall prepare a written report containing the results of its evaluation.

NEW SECTION. Section 93. Parties to direct parental placement adoption. A parent of a child may
directly place the child for adoption with a specifically identified prospective adoptive parent who:

(1) resides in Montana or in another state that allows direct parental placement;

(2) is known to and has been personally selected by the parent; and

{3) has previously obtained a favorable preplacement evaluation.

NEW SECTION. Section 94, Duties of placing parent. (1) A parent who is directly placing a child
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for adoption shall execute a voluntary relinquishment and consent to adopt, including:

{a) receiving the counseling required by [section 48]; and

(b} if the parent is a@ minor, being advised by legal counsel other than the attorney representing the
prospective adoptive parent.

(2) Brlessabirth-motherrolias-onthe-righttoprivasy,a A placing parent shall identify and provide
information on the focation of any other legal parent or guardian of the child AND ANY OTHER PERSON

REQUIRED TO RECEIVE NOTICE UNDER [SECTION 67], including:

{a) any current spouse;

{b} any spouse who is the other birth parent and to whom the parent was married at the probable
time of conception or birth of the child; and

(¢} any adoptive parent,

(3) A placing parent shall identify and provide information pertaining to any Indian heritage of the
child that wauld bring the child within the jurisdiction of the Indian Child Welfare Act, 25 U.S.C. 1901, et
seq.

{4) A parent placing a child for adoption in a direct parental placement adaption shall provide:

(a) the disclosures of medical and social history required pursuant to [section 81];

{b} a certified copy of the child’s birth certificate or other document certifying the place and date
of the child’s birth; and

{c) a certified copy of any existing court orders pertaining to custody or visitation of the c¢hild.

(5) A parent placing a child for adoption in a direct parental placement adoption shall file a notice
of parental placement.

{6) A parent placing a child for adoption in a direct parental placement adoption shall file a
disclosure of all disbursements made to or for the benefit of the parent by the prospective adoptive parent
or any person acting on behalf of the prospective adoptive parent.

{7} Subject to the limitations set in [section 148], counseling expenses, legal fees, and the
reasonable costs of preparing reports documenting the required disclosures of medical and social history
and the disclosures documenting disbursements are aliowable expenses that can be paid for by the

prospective adoptive parent,

NEW SECTION. Section 95. Direct parental placement -- information to be filed. (1) A parent who
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proposes to place a child for adoption with a prospective adoptive parent who resides in Montana and who
is not the child’s stepparent or an extended family member shall file with the court of the county in which
the prospective adoptive parent or the parent making the placement resides the following:

{a} a notice of parental placement containing the following information:

(i) the name and address of the placing parent;

(ii) the name and address of each prospective adoptive parent;

{ili) the name and address or expected date and place of birth of the child;

(iv} the identity and information on the location of any other legal parent or guardian of the child

AND ANY OTHER PERSCON REQUIRED TO RECEIVE NCTICE UNDER [SECTION 87], including any current

spouse, any spouse who is the other birth parent and to whom the parent was married at the probable time
of conception or birth of the child, and any adoptive parent;

{v] all relevant information pertaining to any Indian heritage of the child that would bring the child
within the jurisdiction of the Indian Child Welfare Act, 25 U.S.C. 1901, et seq.; and

(vi) the name and address of counsel, a gquardian ad litem, or other representative, if any, of each
of the parties mentioned in subsections (1}{al{i} through (1 }{a)liii};

{b) a relinquishment and consent to adoption of the child by the adoptive parent;

{c) the counseling report required by [section 48];

{d) the medical and social histary disclosures required by [section 81];

{e) a report of disbursements identifying all payments made to or to the benefit of the placing
parent by the prospective adoptive parent or anyone acting on the parent’s behalf that contains a statement
by each person furnishing information in the report attesting to the truthfulness of the information furnished
by that person;

{f} a certified copy of the child’s birth certificate or other document certifying the place and date
of the child’s birth;

(g} a certified copy of any existing court orders pertaining to custody or visitation of the child; and

(h) the preplacement evaluation.

(2) The notice of parental placement must be signed by the parent making the placement.

NEW SECTION. Section 86. Duty of prospective adoptive parent to provide preplacement

evaluation. (1) Prior to taking custody of a child whom the prospective adoptive parent intends to adopt,

KLe islative
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the prospective adoptive parent shall obtain a favorable preplacement evaluation.
{2) A placing parent must be provided with a copy of the preplacement evaluation prior to

execution of a relinguishment and consent to adoption of the child.

NEW SECTION. Section 97. Duty to promptly petition. (1) Within 30 days after the filing of a

notice of parental placement or the execution of a relinquishment and consent to the adoption af the child,
whichever is later, a prospective adoptive parent shall promptly act to resclve the child's legal status by
filing:

{a) a petition for termination of parental rights for purposes of adoption, including a request for
custody, that includes:

{iy the relinquishment and consent to adopt executed by any legal parent other than the placing
parent who has filed the notice of parental placement;

(i) a certified copy of any court order terminating the rights and duties of any parent ar guardian
of the child; and

(i) any other evidence supporting termination of the legal rights a person has with regard to the
child;

(b} a petition to adopt the child who is the subject of the proceedings;

{c) a copy of the preplacement evaluation pertaining to the adoptive parent;

{d) a copy of an agreement with the department or a licensed child-placing agency agreeing to
accept supervision over the postplacement evaluation period and to prepare the postplacement evaluation;

{e) a disclosure of all disbursements made with regard to the adoptive placement to date; and

(f) an affidavit from the department reporting on whether any individual has registered with the
putative father registry and claims an interest in the child.

{2) The prospective adoptive parent shaill request that the court promptly notice the matters

provided for in subsection (1) for hearing in a timely manner.

NEW SECTION. Section 98. Custady order. (1) The court shall consider the petition to adopt and
shall make a determination as to whether temporary custody should be awarded to the petitioner. In
making that determination, the court shall consider:

{a) the preplacement evaluation that pertains specifically to placement of the child who is the
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subject of the adoption petition with the petitioner; and

(b} if any significant change in the petitioner's or child’s circumstances has occurred since
preparation of the preplacement evaluation.

(2) Upon a determination that it is in the best interests of the child, the court shall enter an order
granting temporary custody to the prospective adoptive parent.

{3} Upon a determination that it is not in the best interests of the chiid to place custody with the
prospective adoptive parent, the court shall deny the petition to terminate parental rights of the placing
parent and shall make any other order with regard to the custody of the child that is necessary to protect

the well-being of the child.

NEW SECTION. Section 99. Period for postplacement supervision. (1) I[n a direct parental

placement adoption, the court shall maintain jurisdiction over the placement during a postplacement
evaluation period and issue an order for postplacement supervision and a postplacement evaluation.

(21 The postplacement evaluation period must be supervised and evaluated by a qualified person
appointed, contracted with, or employed by:

(a) the department, if the department has accepted supervision of the placement; or

(b} a licensed child-placing agency.

(3} The court shall provide the evaluator with copies of the petition for adoption and the items filed
with the petition.

(4) A decree of adoption may not be entered for at least 6 months from the dat_e an order is entered

granting temporary custody during the pendency of the proceedings.

NEW SECTION. Section 100. Postplacement avaluation for direct parental placement adoption.
(1) An evaluation must be based on a personal interview with the prospective adoptive parent in the
prospective parent’s home and an abservation of the relationship between the child and the prospective
adoptive parent.

{2} An evaluation must be in writing.

{3) At a minimum, the evaluation must include the following information:

{a) assessment of adaptation by the prospective adoptive parent to parenting the child:

(b) assessment of the health and well-being of the child in the prospective adoptive home:
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(¢} analysis of the level of incorparation by the child into the prospective adoptive parent's home,
extended family, and community;

{d} assessment of the level of incorporation of the child’s previous history into the prospective
adoptive home, such as cultural or ethnic practices, or contact with former foster parents or biological
relatives; and

(e} an account of any change in the prospective adoptive parent’'s marital status or family history,
physical or mental health, home environment, property, income, or financial obligations since the filing of
the preplacement evaluation.

{4) The evaluation must contain a definite recommendation stating the reasons for or against the

proposed adoption.

NEW SECTION. Section 101. Time and filing of evaluation. (1) Unless the court for good cause

allows an earlier or later filing, the evaluator shaii file a complete written evaluation with the court within
not less than 80 days and not more than 180 days after receipt of the court's order for an evaluation.

{2) If an evaluation raises a specific concern, as described in [section 87], the evaluation must be
filed immediately and must explain why the concern poses a significant risk of harm to the physical or
psychological well-being of the child.

{3) An evaluator shall give the prospective adoptive parent a copy of the evaluation when it is filed
with the court and shall permanently retain a copy of the evaluation and a list of every source for each item
of information in the evaluation. If the evaluator ceases to conduct business in Montana, all evaluations

in the evaluator's possession must be forwarded to the department for permanent retention,

NEW SECTION. Section 102. Motion to enter adoption decree. (1) The prospective adoptive

parent may file a motion for entry of an adoption decree no sooner than 6 months after the court has
granted temporary custody to the prospective adoptive parent.

(2 The motion must be supported by the following documents:

{a} the postptacement evaluation prepared pursuant to [section 100]; and

{b) an updated list of all disbursements made in connection with the adoption proceeding.

{3) A notice of hearing is not required for any party whose parental rights have been terminated
in prior proceedings.

(Legislative
~ Services -49 - HB 163

' Djviston



b5th Legislature HBO163.02

—

o W oW ~N g AW N

17
18
19
20
21
22
23
24
25
26
27
28
29
30

{(4) The court shall consider the petition and shall grant or deny the petition pursuant to the
provisions of {sections 125 through 1341].

(5) If the petition to adopt is denied, the court shall provide notice to the placing parent that the
petition has been denied and shall take appropriate action for placement of the child pursuant to [section
131].

{6} Finality of the decree or the order denying the decree and the time for appeal are determined

pursuant to [section 137].

NEW SECTION. Section 103. Records. Al records filed with the court in a direct parental

placement adoption must be permanently maintained by the court.

NEW SECTION. Section 104. Factors to be considered -- best interests of child. (1) All relevant
factors must be considered in determining the best interests of the child in an adoption proceeding. Factors
relevant to the determination of a prospective adoptive parent’s parenting ability, the future security for a
child, and familial stability must be considered. In determining the best interests of the child, the following
factors with regard to a prospective adoptive parent may be considered:

{a) age, as it relates to heaith, earning capacity, provisions for the support of a child, or other
relevant circumstances;

(b} marital status, as it relates to the ability to serve as a parent in particularized circumstances;
and

{c) religion, as it relates to the ability to provide the child with an opportunity for religious or
spirituat and ethical development and as it relates to the express preference of a birth parent or a child to
be placed with an adoptive parent of a particular religious faith or denomination.

{2} For purposes of ensuring that the best interests of the child are met, the department or a
licensed child-placing agency is authorized to gather and use, in an approgriate, nonarbitrary manner,
information concerning the age, marital status, and religious beliefs of a prospective adoptive parent. The
authority granted by this subsection includes the authority to receive and to consider, consistent with the
best interests 6f the child, the preferences of birth parents relating to the age, marital status, or religious
beliefs of an adoptive parent.

(3} Consideration of religious factors by a licensed child-placing agency that is affiliated with a
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particular religious faith is not arbitrary consideration of religion within the meaning of this section.

NEW SECTION. Section 105. Parties to department or agency placement. A parent of a chiid may
relinquish the child for adoption to the department or a licensed child-placing agency. The department or
agency shall agree in writing to accept the relinquishment of a placing parent as provided in [section 43|

before the relinquishment is valid.

NEW SECTION. Section 106. Duties of placing parent. (1) A parent who is placing a child for

adoption shall comply with the provisions for executing a voluntary relinguishment and consent to adopt.
(2) A parent placing a child for adopticon shall identify and provide information on the location of:

{a) any other legal parent or guardian of the child AND ANY OTHER PERSON REQUIRED TO

RECEIVE NOTICE UNDER [SECTION 67], including any current spouse; and

{b} any spouse who is the other birth parent and to whom the parent was married at the probable
time of conception or birth of the child.

{3} A parent placing a child for adoption shall identify and provide information pertaining to any
Indian heritage of the child that would bring the child within the jurisdiction of the indian Child Welfare Act,
25 U.S8.C. 1901, et seq.

{4) A parent placing a child for adoption shall provide:

{a) the disclosures of medical and social history;

(b} a certified copy of the c¢hild’s birth certificate or other document certifying the place and date
of the child’s birth; and

{¢] a certified copy of any existing court orders pertaining to custody or visitation of the child.

NEW SECTION. Section 107. Counseling requirements. To the extent required by [sections 1

through 156] and the department’'s or agency’s standards, the department or agency shall provide

counseling to the parties involved in the adoption.

NEW SECTION. Section 108, Waiting period following placement of child. (1) Once the

department or agency has received custody of the child and placed the child for adoption, the department

or agency shall supervise and evaluate the placement during a 6-month postplacement evaluation period.
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(2) The department or agency may recommend in the postplacement evaluation filed with the
petition for adoption that the court issue a decree of adoption sooner than the 6-month postplacement
evaluation period if:

(@) {i) a period of at least 6 months has elapsed since the department or agency placed the child
in the prospective adoptive home; and

{iiy the department or agency has completed a postplacement evaluation during that period; or

{b) {i} a postplacement evaluation has been completed and filed with the court; and

{ii} there are detailed extenuating circumstances supporting a waiver of the 8-month postplacement
evaluation period.

{3) The department or an agency may recommend the waiver of the 6-month postplacement
evaluation period and the postplacement evaluation if the adoptee has been in the petitioner's home as a

toster child for at least 1 year.
NEW SECTION. Section 109. Petition for adoption filed by prospective adoptive parent. After the
child has been placed by the department or agency with the prospective adoptive parent, the parent shall

file a petition for adoption.

NEW SECTION. Section 110. Postplacement department or agency evaluation. (1) The

department or agency shall complete a written postplacement evaluation. The postplacement evaluation
must be conducted according to the department’s or agency’s standards for placement of a child and at
a minimum must include a personal interview with the prospective adoptive parent in that person’s home
and observation of the relationship between the child and the prospective adoptive parent.

(2} Upon the filing of a petition for adaption by the prospective adoptive parent, the department
or agency shall file the postplacement evaluation.

(3) The evaluation must include the following information:

{a) whether the child is legally free for adoption;

(b} whether the proposed home is suitable for the child;

{c} a statement that the medical and social histories of the birth parents and child have been
provided to the prospective adoptive parent;

{d) an assessment of adaptation by the prospective adoptive parent to parenting the child;
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(e} a statement that the 6-month postplacement evaluation period has been complied with or
should be waived;

{f) any other circumstances and conditions that may have a bearing on the adaoption and of which
the court should have knowledge;

(g) whether the agency waives notice of the proceeding;

{h} a statement that any applicable provision of jaw governing an interstate or intercountry
placement of the child has been complied with; and

(it a statement of compliance with any applicable provisions of the indian Child Welfare Act, 25
U.5.C. 1901, et seq.

{4) The evaluation must contain a definite recommendation stating the reasons for or against the

proposed adoption.

NEW SECTION. Section 111. Consent to adoption. {1} Upon the filing of the petition for adoption
by the prospective adoptive parent, the department or agency that has custody of the child shall file its
consent to adoption.

(2) Except as provided in subsection (3), the withdrawal of a consent for an adoption filed by the
department or an agency in connection with that petition for adoption is not permitted.

{3} Upon a motion to withdraw consent, notice and opportunity to be heard must be given to the
petitioner and to the person seeking to withdraw consent. The court may, if it finds that the best interests
of the child will be furthered, issue a written order permitting the withdrawal of the consent.

(4) The entry of a decree of adoption renders a consent irrevocable.

NEW SECTION. Section 112. Relinquishment to stepparent. {1) A parent may relinguish parental
rights for the purposes of adoption of a child by the child’s stepparent or a member of the child’'s extended
family. The relinquishment must be executed in accordance with [sections 42 through 52]. The
relinquishment may be executed at any time after the child is 72 hours old.

(2) The stepparent or extended family member shall accept the relinquishment in writing.

NEW SECT!ON. Section 113. Standing to adopt stepchild. (1) A stepparent has standing to file

a petition for adoption of a minor stepchild of the stepparent’s spouse if:
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(a) the spouse has sole legal and physical custody of the child and the child has been in the
physical custody of the spouse and the stepparent during the 60 days preceding the filing of a petition for
adoption;

(b} the spouse is deceased or mentally incompetent but, before dying or being judicially declared
mentally incompetent, had legal and physical custody of the child, and the child has resided primarily with
the stepparent during the 12 months preceding the filing of the petition; or

(c) the department or an agency placed the child with the stepparent.

(2) For good cause shown, a court may allow an individual who is not the stepparent but who has
the consent of the custodial parent of a child to file a petition for adoption. The petition must be treated
as if the petitioner were a stepparent.

(3) A petitibn for adoption by a stepparent may be joined with a petition for termination of parental

rights.

NEW SECTION. Section 114. Consent to adoption. (1} Upan the filing of the petition for adoption
by the stepparent, the child’s parent shall file consent to adoption executed pursuant to {section 115 or
118].

{2) If the child has attained 12 vyears of age the child must consent to the adoption.

NEW SECTION. Section 115. Consent to adoption -- stepparent’s spouse. (1) A consent to

adoption executed by a parent who is the stepparent’s spouse must be signed in the presence of an
individual authorized to take acknowledgements.

(2) A consent must be in writing and must state that:

{a} the parent executing the consent has legal and physical custody of the parent’s child and
voluntarily and unequivocally consents to the adoption of the child by the stepparent;

{b) the adoption will not terminate the parental relationship between the parent executing the
consent and the child; and

{(c) the parent executing the consent understands and agrees that:

(0 the adoption will terminate the relationship of parent and child between the child’s other parent

and the child and will terminate any existing court order for custody, visitation, or communication with the

child;
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(i) the child and any descendant of the child will retain rights of inheritance from or through the
child’s other parent; and

{iiiy a court order for visitation or communication with the child by an individual reiated to the child
through the parent executing the consent or an agreement or order ¢concerning another individual that is
approved by the court survives the decree of adoption, but that failure to comply with the terms of the

order or agreement is not a ground for revoking or setting aside the consent or the adoption.

NEW SECTION. Section 116. Consent to adoption -- child’s other parent. A consent executed

by a child’s parent who is not the stepparent’s spouse must be in writing and must state that:

{1} the parent executing the consent voluntarily and unequivocally consents to the adoption of the
child by the stepparent and the transfer to the stepparent’s spouse and the adoptive stepparent of any right
that the parent executing the consent has to legal or physical custody of the child;

(2) the parent executing the consent understands and agrees that:

{a) the adoption will terminate the parent’s parental relationship with the child and will terminate
any existing court order for custody, visitation, or communication with the child;

(b) the child and any descendant of the chiid will retain rights of inheritance from or through the
parent executing the consent; and

{c) a court order for visitation or communication with the child by an individual related to the child
through the child’s other parent or an agreement or order concerning another individual that is approved
by the court survives the decree of adoption, but that failure to comply with the terms of the order or

agreement is not a ground for revaking or setting aside the consent or the adoption.

NEW SECTION. Section 117. Postplacement evaluation period -- waiver. If the child is a stepchild
or a member of the extended family of the petitioner, the court may, if satisfied that the adoption is in the
best interests of the child, waive the 6-month postplacement evaluation period and the postplacement

evaiuation and grant a decree of adoption.

NEW SECTION. Section 118. Petition for adoption -- notice -- hearing. A stepparent who desires
to adopt a stepchitd must file a petition for adoption, any necessary consents, any required postplacement

evaluation, give notice of the hearing on the petition, and attend a hearing conducted by the court.
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NEW SECTION. Section 119. Legal consequences of adoption aof stepchild. (1) Except as

provided in subsections {2) and (3), the legal consequences of an ad.option of a stepchild by a stepparent
are the same as the consequences under [section 136],

{2) An adoption by a stepparent does not affect:

{a) the relationship between the adoptee and the adoptee’s parent who is the adoptive stepparent’s
spouse or deceased spouse;

{b) an existing court order for visitation or communication with a child by an individual related to
the adoptee through either parent; or

{c) the right of the adoptee or a descendant of the adoptee te inheritance or intestate succession
through or from the adoptee’s farmer parent.

{3) Failure to comply with an agreement or order is not a ground for challenging the validity of an

adoption by a stepparent.
NEW SECTION. Section 120. Arrearages of child support. A termination of a parent’s rights and
responsibilities toward a child does not cancel any responsibility to pay arrearages of child support uniess

the party to whom the arrearages are owed agrees in writing to waive payment,

NEW SECTION. Section 121. Adoption of adult. A person who has attained the age of legal

majority may be adopted without the consent of the person’s parents.

NEW SECTION. Section 122. Who may adopt adult or emancipated minor. (1) An adult may

adopt another adult or an emancipated minor pursuant to this section. However, an adult may not adopt
the adult’s spouse. An adoption of an incompetent individual of any age must comply with all requirements
set by law for the adoption of a child.

(2) Anindividual who has adopted an adult or emancipated minor may not adopt another adult or
emancipated minor within 1 year after the adoption unless the prospective adoptee is a sibling of the

adoptee.

NEW SECTION. Section 123. Consent to adoption. {1) Consent to the adoption of an adult or

emancipated minor is required only of:
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{al the adoptee;

{b) the prospective adoptive parent; and

{c) the spouse of the prospective adoptive parent unless:

{i) the spouse and the prospective adoptive parent are legally separated; or

(i) the court finds that the spouse is not capable of giving consent or is withhalding consent
contrary to the best interests of the adoptee and the prospective adoptive parent.

(2} The consent of the adoptee and the prospective adoptive parent must:

{a) be in writing and be signed in the presence of the court or an individual authorized to take
acknowledgments;

(b} state that the parties agree to assume toward each other the legal relationship of parent and
child and to have all of the rights and be subject to all of the duties of that relationship; and

{c) state that the parties understand the consequences that the adoption may have for any right
of inheritance, property, or support.

(3) The caonsent of the spouse of the prospective adoptive parent:

{a) must be in writing and be signed in the presence of the court or an individual authorized to take
acknowledgments;

(b) must state that the spouse:

{i} consents to the proposed adoption; and

(il understands the consequences that the adoption may have far any right of inheritance,
property, or support that the spouse has; and

(c) may contain a waiver QF NOTICE of any proceeding for adoption.

NEW SECTION. Section 124. Jurisdiction and venue. {1) The court has jurisdiction over a

proceeding for the adoption of an adult or emancipated minor if the petitioner has lived in Montana for at
least 30 days immediately preceding the filing of a petition for adoption.

(2) A petition for adoption may MUST be filed in the court in the county in which a petitioner lives,

NEW SECTION. Section 125. Procedure. Except as otherwise provided in [sections 121 through
1251, the procedure and law for adoption of a child set forth in [sections 1 through 156} is applicable in
proceedings for the adoption of an adult. The provisions concerning the counseling requirement,
{ Legislative
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preplacement evaluation, postplacement supervision period, and postplacement evaluation are not applicable

to the adoption of an adult.

NEW SECTION. Section 126. Petition for adoption. (1) A petition for adoption must be filed in

triplicate, must be notarized by the petitioners, and must specify:

{a) the full names, ages, and place and duration of residence of the petitioners;

{b) the current marital status of petitioners and, if married, the place and date of the marriage;

{c} the circumstances under which the petitioners cbtained physical custody of the child and the
name of the individual or agency who placed the child;

{d) the date and place of birth of the child, if known;

{e} the name used for the child in the proceeding and, if a change in name is desired, the full name
by which the chiid is to be known;

{f) that it is the desire of the petitioners that the relationship of parent and child be established
between the petitioners and the child and to have all the rights and be subject to all the duties of that
relationship;

(g} a full description and statement of value of all property owned or possessed by the child;

(h) the facts, if any, that excuse consent on the part of a person whose cansent is required for the
adoption;

(i) that any applicable law governing interstate or intercountry placement was complied with;

(j) that, if applicable, the Indian Child Welfare Act, 25 U.S.C. 1901, et seq., was complied with;

(k) whether a previous petition has been filed by petitioner to adopt the child at issue or any other
child in any court and the dispositian of the petitions; and

(I} the name and address, if known, of any person who is entitled to receive notice of the petition
for adoption.

{2) There must be attached to or accompanying the petition:

{a) any written consent required by [sections 125 through 134];

(b) a certified copy of any court order terminating the rights of the child’s parents;

{c) a certified copy of any existing court order in any pending proceeding concerning custody of
or visitation with the child;

{d} a copy of any agreement with a public agency to provide a subsidy for the benefit of the child
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with a special need;
(e} the postplacement evaluation prepared pursuant to [section 100 or 110];
{f) a disclosure of any disbursements made in connection with the adoption praceeding.
{3) One copy of the petition must be retained by the court. A copy must be sent to:
{a) the department or to the agency participating in the adoption proceeding; ard OR

{b) the parent placing the child for adoption in a direct parental placement adoption.

NEW SECTION. Section 127. Time for action on petition for adoption -- waiver. Not less than 6
months from the date the child has been placed with the prospective adoptive parent, the prospective
adoptive parent may apply to the court for a decree of adoption. If the best interests of the adoptee are

served, THEN PURSUANT TO [SECTIONS 108 AND 117], the court may waive the 6-month postplacement

evaluation period and summarily consider an adoption petition.

NEW SECTION. Section 128. Notice of hearing. (1) Upon the filing of a petition for adoption,

notice of hearing must be served on:

(a) a person whose consent to adoption is required under [section 39];

(b} the department or agency whose consent to adoption is required;

{c) the spouse of the petitioner if the spouse has not joined in the petition;

{d} a person who has revoked a consent or relinquishment or is attempting to have a cansent or
relinguishment set aside; and

{e} any other person named by the court to receive notice.

{2) The notice must direct the persan to appear in court at the time specified and to show cause
why the petition should not be granted.

(3} The notice of hearing must be served in a manner appropriate under the Montana Rules of Civit
Procedure.

{4) A notice of hearing is not required to be served on any party:

{a)} whaose parental rights have been terminated in prior proceedings;

{b) who waives notice in a relinquishment, consent, or other document signed by the party;

{c} who has consented in writing to an adoption; or

(d} whose consent to adoption is not required under [section 40].
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NEW SECTION. Section 129. Content of notice. The notice required by [section 128] must

contain:

(1) the caption of the petition;

(2} the address and telephone number of the court in which the petition is pending;

{3) aconcise summary of the relief requested in the petition;

{4) the name, mailing address, and telephone number of the petitioner or the petitioner’s attorney;
and

(5) a statement of the method of responding to the notice and the conseguences of failure to

respond,

NEW SECTION. Section 130. Hearing on petition for adoption. (1) The petitioners and the child
shall appear at the hearing unfess the presence of the child is waived by the court.
(2) The court shall examine the petition, the documents accompanying the petition, and the

petitioners and shall receive evidence in support of the petition.

NEW SECTION. Section 131. Granting petition far adoption -- denial of petition. (1) The court
shall issue a decree of adoption awarding custody of the child to the petitioners based on the evidence
received if it determines that;

{a) the child has been in the physical custody of the petitioners for at least 6 months, unless the
court for good cause shown waives this requirement pursuant to [section 108 or 117];

{b) notice of hearing on the petition for adoption was properly served or dispensed with;

{c) every necessary consent, relinquishment, waiver, disclaimer, or judicial order terminating
parental rights has been obtained and filed with the court;

{d) any evaluation required by [sections 1 through 156] has been filed with and considered by the
court; and

{e) the adoption is in the best interests of the child.

{2} If the petition for adoption is denied, the court shall dismiss the petition and enter an

appropriate order as to the future custody of the child according to the best interests of the child.

NEW SECTION. Section 132. Best interests of child. (1) In determining whether to grant a
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petition to adopt, the court shall consider all relevant factors in determining the best interests of the child.
The court shall consider factors relevant to the determination of a prospective adoptive parent’s parenting
ability, the future security for a child, and familial stability.

{2} In a contested adoption proceeding involving a chiid, the court shall consider the factors set
out in subsection {1} and shall also consider:

{a) the nature and length of any relationship already established between a child and any person
seeking to adopt the child;

(b) the nature of any family relationship between the child and any person seeking to adopt the
child and whether that person has estahlished a positive emotional relationship with the child;

{c) the harm that could result to the child from a change in placement;

{d) whether any person seeking to adopt the child has adopted a sibling or half-sibling of the child;

{e) which, if any, of the persons seeking to adopt the child were selected by the placing parent or
the department or agency whose consent to the adoption is required.

(3) in an Indian child placement, the court shail determine if the requirements of the indian Child

Welfare Act, 25 U.S.C. 1901, et seq., have been met,

NEW SECTION. Section 133. Removal of child from state. Before a decree of adoption is issued,
a petitioner may not remove the child from the state for more than 30 consecutive days without the
permission of:

(1) the court if the child was placed directly for adoption; or

{2) the department or the agency that placed the child for adoption.

NEW SECTION. Section 134. Decree of adoption. A decree of adoption must state:
(1) the original name of the child;

{2) the name of the petitioner for adoption;

{3} whether the petitioner is married or unmarried;

{4) whether the petitioner is a stepparent of the child;

{6} the name by which the child is to be known;

(6) FOR A CHILD BORN IN MONTANA,, a direction to the vital statistics bureau to issue a new birth

certificate unless the adoptee is 12 years of age or older and requests that a new certificate not be issued;
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{7) the child’s date and place of birth, if known;

(8) the effect of the decree of adoption as stated in [section 138];

{9) that the adoption is in the best interests of the child; and

(10} whether the birth mother objects to the release of the original birth certificate information upon

the adoptee reaching 18 years of age.

NEW SECTION. Section 135. Communication of decree to department. (1) Within 30 days after
a dacree of adoption becomes final, the clerk aof court shall send a report of the adoption to the department.
{2) If petitioners have requested it, the court shall order the vital statistics bureau to issue a new

birth certificate to the child.

NEW SECTION. Section 136. Effect of decree. (1) After the decree of adoption is entered:

{a) the relationship of parent and child and all the rights, duties, and other legal conseguences of
the relation of parent and child exist between the adoptee and the adoptive parent and the kindred of the
adoptive parent;

(b} the former parents and the kindred of the former parents of the adoptee, unless they are the
adoptive parents or the spouse of an adoptive parent, are relieved of all parental responsibilities for the
adoptee and have no rights over the adoptee except for a former parent’s duty to pay arrearages for child

support.

342} A decree of adoption should include a notice to the vital statistics bureau as to the birth
mother’s consent to release of the information on the original birth certificate upon the adoptee reaching
18 years of age.

43(3) The relationship of parent and child for the purposes of intestate succession is governed by

Title 72.

NEW SECTION, Section 137. Finality of decree -- expediency. {1) For purposes of appeal, the
decree of adoption is a final order when it is issued.

{2) A persan may appeal from the order in the manner and form provided for appeals from a

judgment in civil actions.
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(3) An appeal from a decree of adoption must be heard expeditiously pursuant to the provisions

of [section 78].

NEW SECTION. Section 138. Rights of adoptee. A decree of adoption does not affect any right

or benefit vested in the adoptee before the decree became final.

NEW SECTION. Section 139. Foreign adoption decrees. When the relationship of parent and child
has been created by a decree of adoption of a court of any other state or country, the rights and obligations
of the parties as to matters within the jurisdiction of this state must be determined pursuant to [sections

1 through 156].

NEW SECTION. Section 140. Visitation and communication agreements. (1) Exceptas otherwise
provided in [sections 1 through 158], a decree of adoption terminates any existing order or written or oral
agreement for contact or communication between the adoptee and the birth parents or family.

(2) Any express written agreement entered into between the placing parent and the prospective
adoptive parent after the ‘execution of a relinguishment and consent to adoption is independent of the
adoption praceedings, and any relinquishment and consent to adopt remains valid whether or not the
agreement for cantact or communication is iater performed. Failure to perform an agreement is not grounds
for setting aside an adoption decree.

{3} A court may order that an agreement for contact or communication entered into under this
section may not be enforced upon a finding that:

ta} enforcement is detrimental to the child;

(b} enforcement undermines the adoptive parent’s parental authority; or

(c) due to achange in circumstances, compliance with the agreement would be unduly burdensome

to one or more of the parties.

NEW SECTION. Section 141. Confidentiality of records and proceedings. {1) Unless the court
orders otherwise, all hearings held in proceedings under [sections 1 through 156] are confidential and must
be heid in closed court without admittance of any person other than interested parties and their counsel.

{2) All papers and records pertaining to the adoption must be kept as a permanent record of the
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court and must be withheld from inspection. A person may not have access to the records, except:

{a} for good cause shown on order of the judge of the court in which the decree of adoption was
entered;

{b) as provided in [sections 141 through 146];

(c) as provided in 50-15-121 and 50-15-122-; QR

(D) THE DEPARTMENT’'S CHILD SUPPORT ENFORCEMENT DIVISION PROVIDING SERVICES

UNDER 42 U.S.C. 651, ET SEQ.

{3} All files and records pertaining to adoption proceedings retained by the department, a licensed
child-placing agency, a lawyer, or any authorized agency are confidential and must be withheld from

inspection, except as provided in 50-15-121, 50-15-122, and [sections 141 through 1486].

NEW SECTION. Section 142. Disclosure of records -- nonidentifying information -- consensual

release. {1} The department or authorized person or agency may disciose:

{a) nonidentifying information to an adoptee, an adoptive or birth parent, or an extended family
member of an adoptee or birth parent; and

{b) identifying information to a court-appointed confidential intermediary upon order of the court
or as provided in 50-15-121 and 50-15-122.

{2} information may be disclosed to any person who consents in writing to the release of
confidential information to other interested persons who have also consented. |dentifying information
pertaining to an adoption involving an adoptee who is still a child may not be disclosed based upon a

consensual exchange of information unless the adoptee’s adoptive parent consents in writing.

NEW SECTION. Section 143. Petition for appointment of confidential intermediary. (1) An adult
adoptee, an adoptive or birth parent, or an adult extended family member of the adoptee or birth parent
may petition the court for disclosure of identifying information regarding the adoptee, a birth child, a birth
parent, or an extended family member.

(2) A petition for disclosure must contain:

{a) as much of the following information as is known by the petitioner:

(i the name, address, and identification of the petitioner;

(i) the date of the adoptee’s birth;
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(iii} the county and state where the adoption occurred;

(iv] the date of the adoption; and

{v} any other information known to the petitioner concerning the birth parents, the adoptive parent,
and the adoptee that could assist in locating the person being sought;

(b} written documentation from a certified confidential intermediary agreeing to conduct the search:;
and

{¢) if the petitioner is not the adoptee or birth parent, the reason the petitioner is requesting the

appointment of a confidential intermediary.

NEW SECTION. Section 144. Appointment of confidential intermediary -- duties -- payment. (1)
After a petition for disclosure has been filed under [section 143], the court shall appoint a confidential
intermediary who shall:

{a) conduct a confidential search for the person sought as requested in the petition for disciosure;

(b} refrain from disclosing directly or indirectly any identifying information to the petitioner, unless
ordered to do so by the court; and

{c) make a written report of the resuits of the search to the court not later than 6 maonths after
appointment.

(2) Upon appointment, a confidential intermediary is entitied to be paid a reasonable fee plus actual
expenses incurred in conducting the search, The fee and expenses must be paid by the petitioner.

(3) A confidential intermediary may inspect otherwise confidential records of the court, the
department, or an authorized agency for use in the search. The confidential intermediary may not disclose
identifying information from the records or any results of a search unless authorized by the court or unless
the parties have executed written consent to the confidential intermediary. Nonidentifying information from
any source may be disclosed without further order from the court.

(4) If a confidential intermediary iocates the person being sought, a confidential inquiry must be
made as to whether the located person consents to having that person’s present identity disclosed to the
petitioner. The court may request that the confidential intermediary assist in arranging contact between the
petitioner and the located persan.

{5) If a confidential intermediary locates the person being sought and the located person does not

consent to having that person’s identity disclosed, identifying information regarding that person may he
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disclosed only upon order of the court for good cause shown.
{6) If the person being sought is found to be deceased, the court may order disclosure of identifying

information regarding the deceased to the petitioner.

NEW SECTION. Section 145. Disclosure authorized in course of employment. [Sections 1 through
156] do not preclude an employee or agent of a court, department, or agency from:

{1) inspecting permanent, confidential, or sealed records for the purpose of discharging any
obligation under [sections 1 threcugh 156];

(2) disclosing the name of the court in which a proceeding for adoption occurred or the name of
an agency that placed an adoptee to an individual described in [section 143(1}] who can verify the
individual's identity; or

{3) disclosing nonidentifying information contained in confidential or sealed records in accordance

with any other applicable state or federal law.

NEW SECTION. Section 146. Release of original birth certificate -- certificate of adoption. (1) For
a person adopted on or before July 1, 1967, in addition to any copy of an adoptee’s original birth certificate
authorized for release by a court order issued pursuant to 50-15-121 ar 50-15-122, the department shall
furnish a capy of the original birth certificate upon the written request of an adoptee.

{2) For a person adopted between July 1, 1967, and September 30, 1997, in addition to any copy
of an adoptee’s original birth certificate authorized for release by a court order issued pursuant to
50-156-121 or 50-15-122, the department shall furnish a copy of the original birth certificate upon a court
order.

{3} For a person adopted on or after (the effective date of this section], in addition to any copy of
an adoptee’s original birth certificate authorized for release by a court order issued pursuant ta 50-15-121
or 50-15-122, the department shall furnish a copy of the origina! birth certificate upon:

{a) the written request of an adoptee who has attained 18 years of age unless the birth parent has
requested in writing that the original birth certificate not be automatically released; or

{b} a court order.

(4} For a person adopted on or after [the etfective date of this section] and subject to subsection

{5}, upon the request of an adoptive parent or an adoptee who has attained 18 years of age, tho-clerk—of
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the-sourtthat-anterod-a-decros-ofadoption THE DEPARTMENT shall issue a certificate of adeoption that

states the date and place of adoption, the date of birth of the adoptee, the name of each adoptive parent,

and the name of the adoptee as provided in the decree.
{(5) A birth parent may reguest in writing to the vital statistics bureau that the birth certificate for

an adoptee not be released without a court order.

NEW SECTION. Section 147. Fees related to placement for adoption by parent. (1) Reasonable
adoption fees may be paid by the adoptive parent for the actual cost of services. The cost of services must
relate to:

la) a petition for adoption;

{b) placement of a child;

{c} medical care or services;

{d) prenatal care;

(e) foster care;

(f} a preplacement evaluation;

{g) counseling related to providing information necessary to make an informed decision to
voluntarily relinquish a child;

(h) travel or temporary living costs for the birth mother;

(i) legal fees incurred for services on behalf of the placing parent;

(j1 the reasonable costs incurred by a placing parent in a direct parental placement adoption to
document the disclosures of medical and social histery required by [section 81]; and

{k) other reasonable costs related to adoption that do not include education, vehicles, salary or
wages, vacations, or permanent housing for the birth parent.

(2) A birth parent or a provider of a service listed in subsection (1) may receive or accept a
payment authorized by subsection {1}, The payment may not be made contingent on the placement of a
child for adoption or upon relinquishment of and consent to adoption of the child. if the adoption is not
completed, a person who is authorized by subsection (1) to make a specific payment is not liable for that
payment unless the person has agreed in a signed writing with a birth parent or a provider of a service to

make the payment regardless of the outcome of the proceeding for adoption.
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NEW_SECTION. Section 148. Limitations on payment of counseling and legal fees. {1) A

prospective adoptive parent may pay counseling expenses for a maximum of 10 hours of counseling.

(2) A prospective adaptive parent may pay for legal costs entailed for providing legal counsel for
one birth parent unless the birth parents elect joint representation. The right of a relinquishing parent to
legal counsel paid by the prospective adoptive parent continues oniy until the relinquishment bhecomes

irrevocable. An attorney may not represent both a birth parent and a prospective adoptive parent,

NEW SECTION. Section 149. Prohibited activities -- violations -- penalties. (1) A person, other
than the department or a licensed-child-placing agency, may not:

(a) advertise in any public medium that the persan:

{i) knows of a child who is available for adoption; or

{iiy is willing to accept a child for adoption or knows of prospective adoptive parents for a child;
or

{b} engage in placement activities as defined in [section 151].

{2} An individual other than an extended family member or stepparent of a child may not obtain
legal or physical custody of a child for purposes of adoption unless the individual has a favorable
preplacement evaluation or a court-ordered waiver of the evaluation.

{3) A per.son who, as a condition for placement, relinguishment, or consent to the adoption of a
child, knowingly otfers, gives, agrees to give, solicits, accepts, or agrees to accept from another person,
either directly or indirectly, anything other than the fees allowed under [section 147] commits the offense
of paying or charging excessive adoption process fees.

{4) Itis illegal to require repayment or reimbursement of anything provided to a birth parent under
[section 147]. All payments by the adoptive parent made on behaif of a birth parent pursuant to this
section are considered a gift to the birth parent.

{5} A person convicted of the offense of paying or charging excessive adoption process fees,
attempting to recover expenses incurred from an adoption process, or otherwise violating [sections 1
through 156] may be fined an amount not to exceed $10,000 in an action brought by the appropriate city

or county attorney. The court may also enjoin from further violations any person who violates [sections

1 through 158].
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NEW SECTION. Section 150. Action by department. The department may review and investigate

comphance with [sections 1 through 158} and may maintain an action in court to compel compliance.

NEW SECTION. Section 151. Definitions. As used in [sections 151 through 156], the foliowing
definitions apply:

(1) “Person" includes any individual, partnership, voluntary assogiation, or corporation.

{2) "Placement activities" means any of the foillowing:

{a) placement of a child for adoption; '

{b) arranging or providing short-term foster care for a child pending an adoptive placement; or

{c) facilitating placement of a child by maintaining a list in any form of birth parents or prospective
adoptive parents,

{3} "Soliciting” means to request, offer, promote, refer, or entice, either directly or indirectly
through correspondence, advertising, or ather method, a potential adoptive parent or couple, birth parent

or parents, or placement of a child by a birth parent.

NEW SECTION. Section 152. General duties of department. The department shall:

(1) issue licenses to entities engaged in child placement activities on [the effective date of this
section] if the licensed applicant has met the requirements established by the department by rule;

(2) prescribe the conditions upon which child-placing licenses are issued and revoked; and

{3) adopt rules for the conduct of the affairs of child-p!abing agencies that are consistent with the

welfare of children.

NEW SECTION. Section 153. License required -- term of license -- no fee charged. (1) Only an
entity holding a current child-placing agency license issued by the department may act as an agency for
the purpose of:

{a) procuring or selecting proposed adoptive homes;

{b} placing children in proposed adoptive homes;

{c} soliciting persons to adopt children or arranging for persons to adopt children;

{d} saliciting persons to relinquish children or place chitdren in potential adoptive homes; or

{e) engaging in placement activities.
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{2) Licenses are valid for 1 year after issuance. A fee may not be charged for a license.

NEW SECTION. Section 154. Requirements for licensure. The department may issue licenses to
agencies meeting the following minimum requirements:

(1) The chief function of the agency or a specific program within the agency must be the care and
nlacement of children.

{2) The agency operates on a nonprofit basis and is financially responsible in and for its operation.

(3) The agency mesets the requirements as designated by the department by rule.

(4} The directing or managing personnel of the agency must be qualified both on the basis of
professional educational experience and character.

{5} Complete records must be kept of both the children and adopting parents with which the
agency deals, and the records must be maintained in accordance with {section 141].

{6} The agency shall maintain and use an in-state office for making a social study of the child and
proposed adoptive parent before placement of the child, particularly with regard to:

(a} the physical and mental health, emotional stability, and personal integrity of the adoptive parent
and the parent’s ability to promote the child’s welfare; and

{b) the physical and mental condition of the child and the child’s family background.

(7} The agency must have the ability to provide education for adoptive parents and counseling for
piacing parents as required in [section 48] and department rules.

{8) The agency shall agree to cooperate with courts having jurisdiction in adoptive matters and with
other public agencies having to deal with the welfare of children.

(9) The agency shall, annually, submit a full, complete, and true financial statement to the
department, and the statement must contain a full accounting of the operations of the agency during the

preceding year.

NEW SECTION. Section 155. Investigation of agencies - canceliation of licenses. (1) The

department may, through its authorized representative, investigate the operations of licensed agencies and
may cancel licenses for failure to observe prescribed rules or to maintain minimum reguirements. An

agency shall give to representatives of the department all information requested and allow them to observe

the operation of the agency.
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{2) When the department finds, upon the basis of the statement required by [section 154(9)] or
upon its own investigation, that an agency has not conducted or is financially incapable of conducting its
operations according to the established standards, the department may suspend, revoke, or deny a license

for the agency.

NEW SECTION. Section 156. Violation a misdemeanor -- penalty. (1) Any person who maintains
or cenducts an agency for procuring the adoption of children or assists in the maintaining or conducting
of an agency without first obtaining a child-placing license is guilty of a misdemeanor and upcn conviction
of a first offense shall be punished by a fine not exceeding $1,000 or imprisonment for up to 1 year in jail
and shall be enjoined from further engaging in agency activities.

{2} Upon the secand conviction of a person for viclation of [sections 153 through 155], the person
is guilty of a felony and may be punished by a fine not exceeding $10,000 or imprisonment for up 10 5

years in prison and shall be enjcined from further engaging in agency activities.

Section 157. Section 2-6-104, MCA, is amended to read:
"2-6-104. Records of officers open to public inspection. Except as provided in 48-8-326—3nd

27-18-111 and [section 141], the public records and other matters in the office of any officer are at all

times during office hours open to the inspection of any person.”

Section 158. Section 2-18-608, MCA, is amended to read:

"2-18-606. Parentalleave for state employees. {1) The department of administration shall develop
a parental leave policy for permanent state employees. The policy must permit an employee to take a
reasonable ieave of absence and permit the employee to use sick leave, immediately following the birth or
placement of a child, for a period not to exceed 15 working days if:

{a) the employee is adopting a child; or

{b) the employee is a birth father.

(2) As used in this section, “placement” means placement for adoption as defined in 40-8-103

33-22-130."

Section 159. Section 17-7-502, MCA, is amended to read:

| Legislative
\, Services -71 - HB 163
.y Djvision )



55th Legislature HBO163.02

[SA N T E S

o W om N O

11

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

"17-7-502. Statutory appropriations -- definition -- requisites for validity. (1) A statutory
appropriation is an appropriation made by permanent law that authorizes spending by a state agency
without the need for a biennial legislative appropriation or budget amendment.

{2) Except as provided in subsection (4), to be effective, a statutory appropriation must cemply
with both of the following provisions:

{a) The law cantaining the statutory authority must be listed in subsection {3).

(b} The law or portion of the law making a statutory appropriation must specifically state that a
statutory appropriation is made as provided in this section.

{3) The fallowing laws are the only laws containing statutory appropriations: 2-9-202; 2-17-105;
2-18-812; 3-5-901;5-13-403; 10-3-203; 10-3-310; 10-3-312; 10-3-314;10-4-301; 15-1-111; 15-23-706;
15-30-195; 15-31-702; 15-37-117; 15-38-202; 15-65-121; 15-70-101; 16-1-404; 16-1-410; 16-1-411;
16-11-308; 17-3-106; 17-3-212; 17-5-404; 17-5-424; 17-6-804; 17-8-101; 17-6-201; 17-7-304;
18-11-112; 19-2-502; 19-6-709; 19-3-1007; 19-17-301; 19-18-512; 19-18-513; 19-18-806; 19-19-205;
19-19-305; 19-19-506; 20-8-107; 20-8-111; 20-9-361; 20-28-1503; 23-5-138; 23-5-306; 23-5-409;
23-5-610; 23-5-612; 23-5-631; 23-7-301; 23-7-402; 32-1-5637; 37-43-204; 37-51-501; 38-71-503;
39-71-907; 39-71-2321; 39-71-2504; [section 16]; 44-12-206; 44-13-102; 50-4-623; 50-5-232;
50-40-206; 53-6-150; 53-6-703; 53-24-206; 60-2-220; 67-3-205; 75-1-1101; 75-5-1108; 75-6-214;
75-11-313; 76-12-123; 80-2-103; 80-2-222; 80-4-416; 81-5-111; B2-11-136; 82-11-161; 85-1-220;
856-20-402; 90-3-301; 90-4-215; 90-6-331; 90-7-220; 90-7-221; and 90-9-306.

(4} There is a statutory appropriation to pay the principal, interest, premiums, and costs af issuing,
paying, and securing all bonds, notes, or other obligations, as due, that have been authorized and issued
pursuant to the laws of Montana. Agencies that have entered into agreements authorized by the laws of
Mantana to pay the state treasurer, for deposit in accordance with 17-2-101 through 17-2-107, as
determined by the state treasurer, an amount sutficient to pay the principal and interest as due on the
bonds or notes have statutory appropriation authority for the payments. {in subsection (3}: pursuant to sec.
7, Ch. 567, L. 1991, the inclusion of 19-6-709 terminates upon death of iast recipient eligible for

supplemental benefit; and pursuant to sec. 7(2), Ch. 29, L. 1995, the inclusion of 15-30-195 terminates

July 1, 2001.)"

Section 160, Section 25-1-201, MCA, is amended to read:
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"25-1-201. Fees of clerk of district court. (1) The clerk of the district court shall collect the
following fees:

(a) at the commencement of each action or proceeding, except a petition for dissolution of
marriage, from the plaintiff or petitioner, $80; for filing a complaint in intervention, from the intervenor,
$80; for filing a petition for dissolution of marriage, a fee of $120; and for filing a petition for legal
separation, a fee of $120;

(b} from each defendant ar respendent, on appearance, $60;

{c) on the entry of judgment, from the prevailing party, $45b;

(d) for preparing copies of papers on file in the clerk’s office, 50 cents per page for the first five
pages of each file, per request, and 25 cents per additional page;

(e) for each certificate, with seal, $2;

(f) for oath and jurat, with seal, $1;

{g) tor search of court records, 50 cents for each year searched, not to exceed a total of $25;

(h) for filing and docketing a transcript of judgment or transcript of the docket from all other courts,
the fee far entry of judgment provided for in subsection {1){c);

{i)y forissuing an execution or order of sale on a foreclosure of a lien, $5;

{jy for transmission of records or files or transfer of a case to another court, $5;

(k) for filing and entering papers received by transfer from other courts, $10;

(1) for issuing a marriage license, $30;

im) on the filing of an application for informal, formai, or supervised probate or for the appointment
of a personal representative or the filing of a petition for the appointment of a guardian or conservator, from
the applicant or petitioner, $70, which includes the fee for filing a will for probate;

{n) on the filing of the items required in 72-4-303 by a domiciliary foreign personal representative
of the estate of a nonresident decedent, $55;

{o) for filing a declaration of marriage without solemnization, $30;

{p) for filing a motion for substitution of a judge, $100;

{q) for filing a petition_for adopticn, $75.

(2) Except as provided in subsections {3} through (8), 32% of all fees collected by the clerk of the
district court must be deposited in and credited to the district court fund. If no district court fund exists,
that portion of the fees must be deposited in the general fund for district caurt operations. The remaining
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portion of the fees must be remitted to the state to be deposited as provided in 19-5-404.

(3) In the case of a fee collected for issuing a marriage license or filing a declaration of marriage
without solemnization, $14 must be deposited in and c¢redited to the state general fund, $6.40 must be
deposited in and credited to the county general fund, and $9.60 must be remitted to the state 1o be
deposited as provided in 19-5-404,

(4) Of the fee for filing a petition for dissolution of marriage or legal separation, $40 must be
deposited in the state general fund, $35 must be remitted to the state to be deposited as provided in
19-5-404, $5 must be deposited in the children’s trust fund account established by 41-3-702, and $20
must be deposited in and credited to the district court fund. If no district court fund exists, the $20 must
be deposited in the general fund for district court operations.

(5) (al Before the percentages contained in subsection (2) are applied and the fees deposited in the
district court fund or the county general fund or remitted to the state, the clerk of the district court shall
deduct from the following fees the amounts indicated:

(i} at the commencement of each action or proceeding and for filing a complaint in intervention as
provided in subsection (1)(a), $35;

{ii} from each defendant or respondent, on a~~earance, as provided in subsection {1)(b), $25;

liii) on the entry of judgment as provided in subsection (1){c), $15; and

{iv) from the applicant or petitioner, on the filing of an application for probate or for the appointment
of a personal representative or on the filing of a petition for appointment of a guardian or conservator, as
provided in subsection {1){m)}, $15.

{b) The clerk of the district court shall deposit the money deducted in subsection (5}(a) in the
county generai fund for district court operations unless the county has a district court fund. If the county
has a district court fund, the money must be deposited in that fund.

{6) The fee for filing a motion for substitution of a judge as provided in subsection (1}{p) must be
remitted to the state to be depesited as provided in 19-5-404.

{7} Fees collected under subsections (1){d) through {1)(i) must be deposited in the district court
fund. If no district court fund exists, fees must be deposited in the general fund for district court operations.

(8) The clerk of the district court shall remit to the credit of the state general fund $20 of each fee
collected under the provisions of subsections (1){a} through (1}(c), (1){m), and (1}{n} to fund a portion of
judicial salaries.
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(9) The clerk of district court shall remit to the credit of the special revenue account established

in [section 161 $70 of the filing fee required in subsection (1){q), AND $5 OF THE FILING FEE MUST BE

DEPOSITED IN THE DISTRICT COURT FUND. IF NO DISTRICT COURT FUND EXISTS, FEES MUST BE

DEPOSITED IN THE GENERAL FUND FOR DISTRICT COURT OPERATIONS."

Section 161. Section 33-22-130, MCA, is amended to read:

"33-22-130. Coverage for adopted children from time of placement -- preexisting canditions. (1)
Each group and individual disability policy, certificate of insurance, or membership contract that s delivered,
issued for delivery, renewed, extended, or modified in this state must provide coverage for an adopted child
of the insured or subscriber to the same extent as for natural children of the insured or subscriber.

(2} The coverage required by this section must be effective from the date of placement for the
purpose of adoption and must continue unless the placement is disrupted prior to legal adoption and the
child is removed from placement. Coverage at the time of placement must include the necessary care and
treatment of medical conditions existing prior to the date of placement.

(3) Asused in this section, "placement” means placermentforadeption-as-definedin40-8-103 the

transfer of physical custody of a child who is legally free for adoption to a person who intends to adopt the

Section 162. Section 33-30-1016, MCA, is amended to read:

"33-30-1016. Coverage for adopted children from time of placement -- preexisting conditions. (1)
Each individual or group membership contract issued or amended by a health service corporation in this
state that provides coverage of dependent children of a member must provide coverage for an adopted child
of the member to the same extent as for natural children of the member.

{2) The coverage reqguired by this section must be effective from the date of placement for the
purpose of adoption and must continue unless the placement is disrupted prior to legal adoption and the
child is removed from placement. Coverage at the time of placement must inciude the necessary care and
treatment of medical conditions existing prior to the date of placement.

(3) As used in this section, "placement” meansplacermeniioradeption has the meaning as defined
in 40-8-103 33-22-130."
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Section 163. Section 33-31-114, MCA, is amended to read:

"33-31-114. Coverage for adopted children from time of placement -- preexisting conditions. (1)
Each health maintenance centract regulated under this chapter must provide coverage for an adopted child
of the enrollee to the same extent as for natural children of the enrollee.

{2} The coverage required by this section must be effective from the date of placement far the
purpose of adoption and must continue unless the placement is disrupted prior to legal adoption and the
child is removed from placement. Coverage at the time of placement must include the necessary care and
treatment of medical conditions existing prior te the date of placement.

{3) As used in this section, "placement” means-placement-foradeption has the meaning as defined
in 40-8-103 33-22-130."

Section 164, Section 37-60-301, MCA, is amended to read:

"37-60-301. License required. (1) Except as provided in 37-60-105, it is unlawful for any person
to act as or perform the duties as defined in 37-60-101 of a contract security company or proprietary
security organization, a private investigator, or a private security guard without having first obtained a
license from the board. Those persons licensed on April 18, 1983, shall retain their current licensure status
and shall renew their licenses on the renewal date as prescribed by the department.

{2) Itis unlawful for any unlicensed person to act as, pretend to be, or represent to the public that
the person is licensed as a private investigator, a contract security company, a proprietary security
organization, or a private security guard.

3} A person appointed by the court as a confidential intermediary under [section 144] is not

reqguired to be licensed under this chapter. A person who is licensed under this chapter is not authorized

to act as a confidential intermediary, as defined in [section 3], without meeting the requirements of [section
144].
{3}4) A person who knowingly engages an unlicensed private investigator, private security guard,

or contract security company is guilty of a misdemeanor punishable under 37-60-411."

Section 165. Section 40-6-108, MCA, is amended to read:
"40-6-108. Statute of limitations. (1) An action may be commenced at any time for the purpose

of declaring the existence or nonexistence of the father and child relationship presumed under subsesction
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{a—bl—ertelof 40-6-105(11{a), (1){b}, or {1){c).

(2) After the presumption has been rebutted, paternity of the child by another mas individual may
be determined in the same actibn it the other man individual has been made a party.

{3) An action to determine the existence or nonexistence of the father and child relationship as to
a chiid who has no presumed father under 40-6-105:

{a} may not be brought by the child later than 2 years after the child attains the age of majority;

(b) may be brought by a state agency at any time after the first application is made under Title ivV-D
of the Social Security Act for services to the child and before the child attains the age of majority. This
subsection is intended to apply retroactively, within the meaning of 1-2-109, to any child for whem a
paternity action was barred or could have been barred by a shorter limitation period. However, in previously
harred actions that are revived by this subsection, the father is not liable to the state agency for support
of the child.

{4} The father's liability for a statutory debt created by the payment of public assistance is limited
to the amount of assistance paid during the 2-year period preceding commencement of the action. This
subsection does not limit the subsequent accrual of a statutory debt. |

(b) Section 40-6-107 and this section do not extend the time within which a right of inheritance
or a right to a succession may be asserted beyond the time provided by law relating to distribution and
closing of decedents’ estates or to the determination of heirship or otherwise.

{B6) After the conclusion of an adoption proceeding under F#e-40—chapter8 [sections 1 through

156], a further action to declare the existence or nonexistence of the father and child relationship of the

adopted child may not be commenced, except as provided in 40-8-112."

Section 166, Section 41-3-609, MCA, is amended to read:
"41-3-609. Criteria for termination. (1) The court may order a termination of the parent-child legal
relationship upon a finding that any of the following circumstances exist:

(a) the parents have relinquished the child pursuant to 48-6-136 [sections 43 and 51];

{b} the child has been abandoned by the parents as set forth in 41-3-102(7){e);
{c) the child is an adjudicated youth in need of care and both of the following exist:
{i) an appropriate treatment plan that has been approved by the court has not been complied with

by the parents or has not been successful; and
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(i} the conduct or condition of the parents rendering them unfit is unlikely to change within a
reasonable time; or

(d) the parent has failed to successfully compiete a treatment plan approved by the c.ourt within
the time periods allowed for the child to be in foster care under 41-3-410 unless it orders other permanent
legal custody under 41-3-410.

{2) In determining whether the conduct or condition of the parents is unlikely to change within a
reasonable time, the court must shall enter a finding that continuation of the parent-child legal relationship
will fikely result in continued abuse or neglect or that the conduct or the condition of the parents renders
the parents unfit, unable, or unwiiling to give the child adequate parental care. In making the
determinations, the court shall consider but is not limited to the following:

{a) emotional iliness, mental illness, or mental deficiency of the parent of such duration or nature
as to render the parent unlikely to care for the ongoing physical, mental, and emotional needs of the child
within a reasonable time;

{b} a history of violent behavior by the parent;

{c} a single incident of life-threatening or gravely disabling injury to or disfigurement of the chiid
caused by the parent;

{d} excessive use of intoxicating liquor or of a narcotic or dangerous drug that affects the parent’s
ahility to care and provide for the child;

{e) present judicially ordered long-term confinement of the parent;

{f} the injury or death of a sibling due to proven parental abuse or neglect; and

{g) any reasonable efforts by protective service agencies that have been unable to rehabilitate the
parent.

{3} In considering any of the factors in subsection (2} in terminating the parent-child relationship,
the court shall give primary consideration to the physical, mental, and emotional conditions and needs of
the child. The court shall raview and, if necessary, order an evaluation of the child’'s or the parent’s
physical, mental, and emotional conditions.

{(4) A treatment plan is not required under this part upon a finding by the court following hearing

(@) two medgdical doctors submit testimony that the parent is so severely mentally ill that the parent

cannot assume the role of parent;
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(b) the parentis incarcerated for more than 1 year and a treatment plan is not practical considering
the incarceration; or

(c) the death of a sibling caused by abuse or neglect by the parent has occurred.

{5) If a persen is convicted of a felony in which sexual intercourse occurred or if a minor is
adjudicated a delinquent youth because of an act that, if committed by an adult, would be a felony in which
sexual intarcourse occurred and, as a result of the sexual intercourse, a child is born, the court may

terminate the offender’s parental rights to the child at any time after the conviction or adjudication.”

Section 167. Section 41-5-603, MCA, is amended to read:

"41-5-603. Youth court and department records. {1) Except as provided in subsection (2}, all
youth court records on file with the clerk of court, including reports of preliminary inquiries, petitions,
motions, other fited pleadings, court findings, verdicts, orders, and decrees, are opén to public inspection
until the records are sealed under 41-5-604.

(2} Social, medical, and psychological records, predispositional studies, supervision records of
prabationers, and any report, charge, or allegation that is not adjudicated pursuant to this chapter are open
only to the following:

(a) the youth court and its professional staff,

{b) representatives of any agency providing supervision and having legal custody of a youth;

{c}) any other persan, by order of the court, having a legitimate interest in the case or in the work
of the court;

{d) any court and its probation and other professional staff or the attorney for a convicted party
who had been a party to proceedings in the youth court when considering the sentence to be imposed upon
the party;

{e) the county attorney;

{f) the youth wha is the subject of the report or record, after emancipation or reaching the age of
majority;

{g) a member of a county interdisciplinary child information team formed under 52-2-211 who is
not listed in this subsection (2);

{h) members of a local interagency staffing group provided for in 52-2-203; and

(i} persons allowed access to the records under 45-5-624(7);_and

" Legislative
N\ Services -79 - HB 163

4, Division



55th Legislature HBQ163.02

O W O w N W N =

W RN N NN NN RN NN e s e a3 e a3 a2
C W W N N B W N = OO N R W -

{i) persons_allowed access under [section 85].

{3) Any part of records information secured from records listed in subsection {2}, when presented
to and used by the court in a proceeding under this chapter, must also be made available to the counsel
for the parties to the proceedings.

{4} After youth court and department records, reports of preliminary inquiries, predispositional
studies, and supervision records of probationers are sealed, they are not apen to inspection except, upon
order of the youth court, for good cause to:

(a) those persons and agencies listed in subsection {2); and

{b) adult probation professional staff preparing a presentence report on a youth who has reached

the age of majority."”

Section 168. Section 41-5-604, MCA, is amended to read:

"41-5-604. Dispaosition of records. {1} Except as provided in subsections (2} and (5}, youth court
records and law enforcement records pertaining to a youth covered by this chapter must be physically
sealed 3 years after supervision for an offense ends. The records may be unsealed if a new offense is
committed.

(2) In those cases in which jurisdiction of the court or any agency is extended beyond the youth's
18th birthday, the records and files not exempt from seating under subsection (5) must be physically sealed
upon termination of the extended jurisdiction.

(3) Upon the physical sealing of the records pertaining to a youth pursuant to this section, an
agency or department that has in its possession capies of the sealed records shall also seal or destroy the
copies of the records. Anyone violating the pravisions of this subsection is subject 1o contempt of court.

(4} This section does not prohibit the destruction of records with the consent of the youth court
judge or county attorney after 10 years from the date of sealing.

{8) The requirements for sealed records in this section do not apply to fingerprints, DNA records,
photographs, youth traffic records, records in any case in which the youth did not fulfill all requirements

of the court’s judgment or disposition, or records referred to in 45-5-624(7) or [section 85]."

Section 169. Section 50-15-223, MCA, is amended to read:

"50-15-223. Certificates of birth following adoption, legitimation, or determination or
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acknowledgment of paternity. (1} The department shall establish a new certificate of birth for a person born
in this state when the department receives the following:

(a) a certificate of adoption, as provided in 50-15-311, a certificate of adoption prepared and filed
in accordance with the laws of another state or foreign country, or a certified copy of the decree of
adoption, together with the information necessary ta identify the original certificate of birth and to establish
a new certificate of birth; or

{b) a request that a new certificate be estahlished if the request shows that:

(i) a district court has determined the paternity of the person; or

(i) both parents have acknowledged the paternity of the person and request that the surname be
changed from that shown on the original certificate.

(2} The date of birth and the city and county of birth must be stated in the newly established
certificate of birth. The department shall substitute the new certificate of birth for the original certificate
of birth in the files. The original certificate of birth and the evidence of adoption, legitimation, court
determination of paternity, or paternity acknowledgment may-retbe are only subject to inspection, except

upon order of a district court, as provided by rule, as provided_in [sections 141 through 146], or as

otherwise provided by state law.

{3) Upon receipt of a report of an amended decree of adoption, the department shall amend the
certificate of birth as provided in rules adopted by the department.

(4} Upon receipt of a report or decree of annulment of adoption, the department shall restore the
original certificate of birth issued before the adoption to its place in the files and the certificate of birth
issued upon adoption and evidence pertaining 1o the adoption proceeding may not be open to inspection,
except upon order of a district court or as provided by rule adopted by the department.

(5) Upon written request of bath parents and receipt of a sworn acknowledgment and other
credible evidence of paternity signed by both parents of a child born outside of marriage, the department
shall reflect the paternity on the child’s certificate of birth if paternity is not already shown on the certificate
of birth.

{6) If a certificate of birth is not on file for the adopted child for whom a new certificate of birth
is to be established under this section and the date and place of birth have not been determined in the
adoption or paternity proceedings pertaining to the child, a delayed certificate of birth must be filed with

the department, as provided in 50-15-204, before a new certificate of birth may be established. The new
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certificate of birth must be prepared on a form prescribed by the department.

{7} When a new certificate of birth is established by the department, the department may direct
that all copies of the original certificate of birth in the custody of any other custodian of vital records in this
state either be sealed from inspection or be forwarded to the department for sealing from inspection.

(8} {a) The department shall, upon request of the adopting parents, prepare and register a
certificate of birth in this state for a person born in a foreign country who is not a citizen of the United
States and who was adopted through a district court in this state.

{b) The certificate of birth must be established by the department upon receipt of a certificate of
adoption, conforming to the requirements of 50-15-311, from the court that reflects entry of an order of
adoption, proof of the date and place of the child’s birth, and a request for the establishment of a certificate
of birth from the court, the adopting parents, or the adopted perscn, if the person is 18 years of age or
older.

{c} The certificate of birth must be labeled "Certificate of Foreign Birth" and must contain the actual
country of birth. A statement must be included on the certificate indicating that it is not evidence of United
States citizenship for the child for whom it is issued.

(d) After registration of fhe certificate of birth in the new name of the adopted persan, the
department shall seal and file the certificate of adoption, which is not subject to inspection, except upon
order of the district court, as provided by rule, or as otherwise provided by state law.

(9) The department may promulgate rules necessary to implement this section.”

Section 170. Section 52-2-505, MCA, is amended to read:
"52-2-505. Records to be confidential. All records regarding subsidized adoption are confidential

and may be discliosed only in accordance with the provisions of 40-8-118 [section 141]."

NEW SECTION. Section 171. Repealer. Sections 40-6-125, 40-6-126, 40-6-127, 40-6-128,

40-6-129,40-6-130,40-6-135,40-8-101,40-8-102, 40-8-103, 40-8-104, 40-8-105, 40-8-106, 40-8-107,
40-8-108,40-8-109,40-8-110,40-8-111,40-8-112,40-8-113,40-8-114,40-8-115,40-8-116, 40-8-117,
40-8-121,40-8-122,40-8-123,40-8-124,40-8-125,40-8-126,40-8-127,40-8-128, 40-8-135, 40-8-136,
40-8-201, and 40-8-202, 52-2-401, 52-2-402, 52-2-403, 52-2-404, 52-2-405, 52-2-406, AND §2-2-407,

MCA, are repealed.
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NEW SECTION. Section 172. Severability. If a part of [this act} is invalid, all valid parts that are
severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its
applications, the part remains in eftect in all valid applications that are severable from the invalid

applications.

NEW SECTION. Section 173. Applicability. (1) [Sections 1 through 156] apply to proceadings

commenced on or after October 1, 1997,
(2) A petition for adoption filed prior to October 1, 1997, is governed by the law in effect at the
time the petition was filed.

(3) The putative father registry requirements apply to children born on or after October 1, 1897.

NEW SECTION. Section 174. Code commissioner instructions. The code commissioner shall

renumber Fitle-41, chapierd-—and Title 52, chapter 2, parts4-and PART 5, as an integral part of [sections

1 through 156] and make any changes necessary to reflect the renumbering., The entire body of material

must be codified as Title 42.

NEW SECTION. Section 175. Termination. [Sections 27, 59, 64, 66, 68 69, and 74] terminate

October 1, 1998,

NEW SECTION. Section 176. Notification to tribal governments. The secretary of state shall send

a copy of [this act] to each tribal government located on the seven Montana reservations.

NEW SECTION. Section 177. Effective dates. (1) Except as provided in subsection (2), {this act]
is effective October 1, 1997,
{2) [Sections 19 through 26, 28 through 38, 60, 65, 67, 69, and 75} are effective October 1, 1998.
-END-
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HOUSE BILL NO. 163
INTRODUCED BY J. JOHNSON, MENAHAN
BY REQUEST OF THE DEPARTMENT OF PUBLIC HEALTH AND HUMAN SERVICES

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING AND CLARIFYING THE LAWS
GOVERNING ADCPTION; PROVIDING PROCEDURES FOR VARIOUS TYPES OF ADOPTIONS; PROVIDING
FOR A PUTATIVE FATHER REGISTRY; PROVIDING FOR THE RELINQUISHMENT AND TERMINATION OF
PARENTAL RIGHTS; PROVIDING FOR DEGREES OF ACCESS TO RECORDS; PRESCRIBING A FEE FOR
FILING A PETITION FOR ADOPTION; STATUTORILY APPROPRIATING FEES; AMENDING SECTIONS
2-6-104, 2-18-606, 17-7-502, 25-1-201, 33-22-130, 33-30-1016, 33-31-114, 37-60-301, 40-6-108,
41-3-609, 41-5-603, 41-5-604, 50-15-223, AND 52-2-505, MCA; REPEALING SECTIONS 40-6-125,
40-6-126,40-6-127,40-6-128,40-6-129, 40-6-130, 40-6-135, 40-8-101, 40-8-102,40-8-103, 40-8-104,
40-8-105, 40-8-106,40-8-107, 40-8-108,40-8-109,40-8-110,40-8-111,40-8-112,40-8-113,40-8-114,
40-8-115,40-8-116,40-8-117,40-8-121,40-8-122,40-8-123, 40-8-124,40-8-125,40-8-126,40-8-127,
40-B-128, 40-8-135, 40-8-136, 40-8-201, AND 40-8-202, 52-2-401, 52-2-402, 52-2-403, 52-2-404,

52-2-405, 52-2-406, AND 52-2-407, MCA; AND PROVIDING EFFECTIVE DATES, APPLICABILITY DATES,

AND A TERMINATION DATE."

THERE ARE NO CHANGES IN THIS BILL AND IT WILL NOT BE
REPRINTED. PLEASE REFER TO SECOND READING COPY
(YELLOW) FOR COMPLETE TEXT.
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HOUSE BILL NO. 163
INTRODUCED BY J. JOHNSON, MENAHAN
BY REQUEST OF THE DEPARTMENT OF PUBLIC HEALTH AND HUMAN SERVICES

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING AND CLARIFYING THE LAWS
GOVERNING ADOPTION; PROVIDING PROCEDURES FOR VARIOUS TYPES OF ADOPTIONS; PROVIDING
FOR A PUTATIVE FATHER REGISTRY; PROVIDING FOR THE RELINQUISHMENT AND TERMINATION OF
PARENTAL RIGHTS; PROVIDING FOR DEGREES OF ACCESS TO RECORDS; PRESCRIBING A FEE FOR
FILING A PETITION FOR ADOPTION; STATUTORILY "APPROPRIATING FEES; AMENDING SECTIONS
2-6-104, 2-18-606, 17-7-502, 25-1-201, 33-22-130, 33-30-1016, 33-31-114, 37-60-301, 40-6-108,
41-3-609, 41-5-603, 41-5-604, 50-15-223, AND 52-2-505, MCA; REPEALING SECTIONS 40-6-125,
40-6-126,40-6-127,40-6-128,40-6-129,40-6-130, 40-6-135,40-8-101,40-8-102,40-8-103, 40-8-104,
40-8-105,40-8-106,40-8-107,40-8-108,40-8-109, 40-8-110,40-8-111,40-8-112,40-8-113,40-8-114,
40-8-115,40-8-116,40-8-117,40-8-121,40-8-122,40-8-123,40-8-124,40-8-125, 40-8-126, 40-8-127,
40-8-128, 40-8-135, 40-8-136, 40-8-201, AND 40-8-202, 52-2-401, 52-2-402, 52-2-403, 52-2-404,

52-2-405,52-2-406, AND 52-2-407, MCA; AND PROVIDING EFFECTIVE DATES, APPLICABILITY DATES,

AND A TERMINATICN DATE."

THE ONLY CHANGE ON HB 163 WAS ON PAGE 83. PLEASE REFER TO
SECOND READING COPY (YELLOW) FCOR COMPLETE TEXT.
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NEW SECTION. Section 172. Severability. If a part of [this act] is invalid, all valid parts that are

severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its
applications, the part remains in effect in all valid applications that are severable from the invalid

applications.

NEW SECTION. Section 173. Applicability. (1) [Sections 1 through 158] apply to proceedings
commenced on ot after October 1, 1997.

{2) A petition for adoption filed prior to October 1, 1997, is governed by the law in effect at the
time the petition was filed.

{3) The putative father registry requirements apply to children born on or after October 1, 1997.

NEW SECTION. Section 174. Code commissioner instructions. The code commissioner shall

renumber Fite-41-chaptord-—and Title 52, chapter 2, parte4-and PART 5, as an integral part of [sections

1 through 156] and make any changes necessary to reflect the renumbering. The entire body of material

must be codified as Title 42.

NEW SECTION. Section 175. Termination. {Sections 27, 59, 64, 66, 68 69, and 74] terminate

Qctober 1, 1998.

NEW SECTION. Section 176. Notification to tribal governments. The secretary of state shall send

a copy of [this act] to each tribal government located on the seven Montana reservations.

NEW SECTION. Section 177. Effective dates. {1) Except as provided in subsection {2}, {this act]
is effective October 1, 1997,
{2} [Sections 19 through 26, 28 through 38, 60, 65, 67, 68 68, and 75] are effective October 1,
1998,
-END-
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HOUSE BILL NO. 163
INTRODUCED BY J. JOHNSON, MENAHAN
BY REQUEST OF THE DEPARTMENT OFf PUBLIC HEALTH AND HUMAN SERVICES

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING AND CLARIFYING THE LAWS
GOVERNING ADOPTION; PROVIDING PROCEDURES FOR VARIOUS TYPES OF ADOPTIONS: PROVIDING
FOR A PUTATIVE FATHER REGISTRY; PROVIDING FOR THE RELINQUISHMENT AND TERMINATION OF
PARENTAL RIGHTS; FROVIDING FOR DEGREES OF ACCESS TO RECORDS; PRESCRIBING A FEE FOR
FILING A PETITION FOR ADOPTION; STATUTORILY APPROPRIATING FEES; AMENDING SECTIONS
2-6-104, 2-18-606, 17-7-502, 25-1-201, 33-22-130, 33-30-1016, 33-31-114, 37-60-301, 40-6-108,
41-3-609, 41-5-603, 41-5-604, 50-15-223, AND 52-2-505, MCA; REPEALING SECTIONS 40-6-125,
40-6-126,40-6-127,40-6-128,40-6-129, 40-6-130, 40-6-135, 40-8-101, 40-8-102, 40-8-103,40-8-104,
40-8-105,40-8-106, 40-8-107, 40-8-108,40-8-109,40-8-110,40-8-111,40-8-112,40-8-113,40-8-114,
40-8-115,40-8-116,40-8-117,40-8-121,40-8-122,40-8-123,40-8-124,40-8-125,40-8-126,40-8-127,
40-8-128, 40-8-135, 40-8-136, 40-8-201, ANB 40-8-202, 52-2-401, 62-2-402, 52-2-403, 52-2-404,

52-2-405, 52-2-406, AND 52-2-407, MCA; AND PROVIDING EFFECTIVE DATES, APPLICABILITY DATES,

AND A TERMINATION DATE."

STATEMENT OF INTENT
A statement of intent is required for this bill because the bill gives the department of public health
and human services authority to adopt administrative rutes. The rules must provide procedures for the
putative father registry, including methods of notification, filing, and accessing information. The
department shall adopt rules for licensing child-placing agencies. To the extent feasible, the rules shouid
incorporate existing procedures. The needs of the child in the adoption proceeding must be the primary

focus of the rules.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Short title. {Sections 1 through 156] may be cited as the "Montana

Adoption Act".
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NEW SECTIQON. Section 2. Adoption policy. (1) It is the policy of the state of Montana to ensure

that thelbest interests of the child are met by adoption proceedings.

{2) The primary purpose of adoption is to help a child become a permanent member of a nurturing
family that can give the chiid the care, protection, and opportunities essential for healthy personal growth
and development.

{3) The well-being of the adopted child is the main aobjective in the placement of a child for
adoption. The needs of the child must be the primary focus of adoption proceedings, with full recognition
of the interdependent needs and interests of birth parents and adoptive parents,

{4} Itis the policy of the state of Montana to support relationships between adoptees and their birth

families when desired by the affected parties.

NEW SECTION. Section 3, Definitions. As used in (sections 1 through 158], unless the contaxt

requires otherwise, the following definitions apply:

{1) "Adoptee” means an adopted persaon or a person who is the subject of adoption proceedings
that are intended to result in the adoptee becoming the legal child of another person.

{2} "Adoption" means the act of creating the legal relationship batween parent and child when it
does not exist genetically.

{3) "Adoptive parent” means an adult who has become the mother or father of a child through the
legal process of adoption.

(4} "Agency" means a public or nonprofit entity that is licensed by any jurisdiction of the United
States and that is expressly empowered to place children preliminary to a possible'adoption.

{5) "Birth parent” means the woman whgo gave birth to the child or the father of genetic origin of
the child.

{6} "Child" means any person under 1B years of age.

{7} "Confidential intermediary” means a person certified by the department and under contract with
or employed by a nonprofit entity with expertise in adoption.

(8) "Court” means a court of record in a competent jurisdiction and in Montana means a district
court or a tribal court,

(9) "Department” means the department of public health and human services, provided for in

2-15-2201.
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(10} "Direct parental placement adoption” means an adoption in which the parent of the child
places the child with a prospective adoptive parent personally known and selected by the parent
independent of an agency.

{11} "Extended family member” means a person who is or was the adoptee’s parent, grandparem:
aunt or uncle, brother or sister, or child.

{(12) "ldentifying information” means information that directly reveals or indirectly indicates the
identity of a person and includes the person’s name or address,

{13} "Nonidentitying information” means information that does not directly reveal or indirecti
indicate the identity of a person, including:

{a) medical information and information related to general physical characteristics;

{b) family information, including marital status and the existence of siblings;

{c) religious affiliation;

{d) educational background information that does not reveal specific programs or institutions
attended;

{e) general occupation;

(f} hobbies; and

(g} photographs provided by any of the parties involved that were specifically intended tc¢ be
provided to another party.

{14) "Parent” means the birth or adoptive mother or the birth, adoptive, or legal tather whose
parental rights have not been terminated.

(15) "Placing parent” means a parent who is voluntarily making a child available for adoption.

(18) "Preplacement evaluation” meaﬁs the home study p}ocess conducted by the department or
a licensed child-placing agency that:

{a) assists a prospective adoptive parent or family to assess its own readiness to adopt; and

{b} assesses whether the prospective adoptive parent or family and home meet applicable standards.

{17} "Records” means all documents, exhibits, and data pertaining to an adoption.

{18} "Relinquishment" means the informed and voluntary release in writing of all parental rights

with respect to a child by a parent to an agency or individual.

NEW SECTION. Section 4. Venue. (1) Proceedings for adoption must be brought in the district
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court of the county where the petitioners reside.
(2) Petitions for appointment of a confidential intermediary may be filed:
(a} in the county where the decree of adoption wés issued;
(b} in the county of residence of the petitioner; or

(c) if the petitioner resides out of state, in any county.

NEW SECTION. Section 5. Who may be adopted. (1) A child is legally free for adoption if:

{a} the child does not have a living parent;

(b} the parental rights of the living parents of the child have been terminated according to the laws
of this state or of another jurisdiction; or

{c) the living parents, guardian authorized by the court, or department or agency with custody of
the child consent to the adoption. '

(2) An adult may be adopted as provided in [sections 127 through 125].

(3) A stepchild may be adopted as provided in [sections 112 through 120].

NEW SECTION. Section 6. Who may adopt. The following individuals who otherwise meet the

requirements of [sections 1 through 156] are eligible to adopt a child:

(1) a husband and wife jointly or either the husband or wife if the other spouse is a parent of the
child;

(2) an unmarried individual who is at least 18 years of age; or

{3) a married individual at least 18 years of age who is legally separated from the other spouse or

whose spouse has judicially been declared incompetent.

NEW SECTION, Section 7. Adaption prohibited if child not legally free. {1} An adoption decree
may not be entered if the child who is the subject of an adoption proceeding is not legally free for adoption.

{2} A child may be placed for adoption only by:

{a) the department or another agency to which the child has been relinquished for purposes of
adoption;

{b} the department or another agency expressly authorized to place the child for adoption by a

court order terminating the relationship between the child and the child’s parent or guardian;
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{c} the child’'s parents; or

{d) a guardian expressly authorized by the court to place the child for adoption.

NEW SECTION. Section 8. Rights and responsibilities of parties in adoption praceedings. (1) The

legistature finds that the rights and interests of all parties affected by an adoption proceeding must be
considered and balanced in determining the necessary constitutional protection and appropriate processes.

{2) The legislature finds that:

{a) every child desearves to be raised by a family in which support and care are promptly provided
by one or mare parents in a nurturing environment on a regular and ongoeing basis;

(b) the state has a compelling interest in providing stable and permanent homes for adoptive
children in a prompt manner, in preventing the disruption of adoptive placements, and in holding parents
accountable for meeting the needs of children;

{c} an unmarried mother, faced with the responsibility of making crucial decisions about the future
of a newborn child, is entitled to privacy, has the right to make timely and appropriate decisions regarding
the mother’s future and the future of the child, and is entitled to assurance regarding the permanence of
an adoptive placement;

{d) adoptive children have a right to permanence and stability in adoptive placements;

{e) adoptive parents have a constitutionally protected liberty and privacy interest in retaining
custody of an adoated child; and

(f) a birth father who is not married to the child's mather has the primary responsibility to protect
the father's rights. The father’s inchoate interest in the child requires constitutional protection only when
the father has demonstrated a timely ard-fui commitment to the responsibilities of parenthood, both during
pregnancy and upon the child’s birth. The state has a compelling interest in requiring a birth father to
demonstrate that commitment by:

{i) timely and consistently providing financial support;

{iiy complying with the requirements of the putative father registry; and

(il demonstrating the establishment of a substantial relationship with the child as described in
[section 73].

(3) If a birth father who is not married to the child’s mother fails to grasp the opportunities that

are available to the father to establish a relationship with the child, the father’s parental rights wiil be lost
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entirely by the failure to timely exercise it or by the failure to stethy comply with the availabie legal steps

to substantiate the parental interest.

NEW SECTION. Section 9. Need for finality -- balancing of interests. Finality is necessary in order

to facilitate the state’s compelling interest. The legislature finds that the INTERESTS OF THE CHILD

OUTWEIGH THE interests of the state, the mother, the-shild—and the adoptive parents evtweightheirterest

of, AND a hirth father who is not married to the child's mother and—who-dees—hottimely—grasp—the

NEW SECTION. Section 10. Presumed knowledge that child may be adopted without notice. A

birth father who is not married to the mother of the child is presumed to know that the child may be
adopted without the father’'s consent and witheut—netice—ta THAT the father urless—the-fatherstricthy
complios 1S REQUIRED TO COMPLY with the provisions of [sections 1 through 156] and manridests

MANIFEST a promptand-full commitment to the father’s parental responsibilities.

NEW SECTION, Section 11. Unmarried birth mother’s right of privacy. An unmarried birth mother

has a right of privacy with regard to the mother’s pregnancy and adoption plan and-theretere-has-ne-tegal

birth-father—who-is—net-rmarred-to-the-mether. BIRTH MOTHERS ARE ENCOURAGED TO PROVIDE ALL

KNOWN INFORMATION ABOUT THE BIRTH FATHER OF ANY CHILD FOR WHOM AN ADOPTION IS

PLANNED.

NEW SECTION. Section 12. Recognition of adoption in another jurisdiction. {1) A decree or order
of adoption has the same effect as a decree or order of adoption issued by a court of this state if the decree
or order is:

(a) issued by a court of any other state that is entitled to full faith and credit in this state; or

(b) entered by a court or administrative entity in another country acting pursuant to:

{i)y that country’s law; or
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(ii} to any convention or treaty on intercountry adoption that the United States has ratified.

{2} The rights and obligations of the parties as to matters within the jurisdiction of this state must

be determined as though the decree or order were issued by a court of this state.

NEW SECTION. Section 13. Proceedings subject to Indian Child Wetfare Act. A proceeding under

[sections 1 through 156] that pertains to an Indian child, as defined in the Indian Child Welfare Act of

1978, 25 U.S.C. 1901, et seq., is subject to that act.

NEW SECTION. Section 14. Interstate placement. The Interstate Compact on the Placement of

Children, Title 41, chapter 4, governs:

(1} an adoption in this state of a child brought into this state from another state by a prospective
adoptive parent;

(2} a person residing in or an agency doing business from another state who places the child for
adoption in this state; and

(3} the placement of a Montana child in another state.

NEW SECTION. Section 15. International placement. An adoption in this state of a child brought
into this state from another country by a prospective adoptive parent or by a person who places the child
for adoption in this state is governed by [sections 1 through 156] and is subject to any convention or treaty

governing adoption that the United States has ratified and to any relevant federal law.

NEW SECTION. Section 16. Fees for services -- special revenue account -- statutory appropriation.
{1) The department shall estabiish fees that it may charge and that are reasonably related to the cost
incurred by the department in completing or contracting for adoption services.

{2) The department may contract with licensed social workers or licensed child-placing agencies
for the purposes of completing the preplacement or postplacement evaluation or for providing
postplacement supervision.

(3) An agency contracting to perform the services may set and charge a reasonable fee
commensurate with the services provided.

(4) There is an adoption services account in the state special revenue fund. The fees collected by
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the department under [sections 1 through 156] AND FROM THE DISTRICT COURT FILING FEE PURSUANT

TO 25-1-201(1}(Q) must be deposited intc this account and may be used by the department for adoption

services. The money in the account is statutarily appropriated, as provided in 17-7-502, to the department.

NEW SECTION. Section 17. Rulemaking authority. The department may adopt rules to implement

the administration and purpeses of [sections 1 through 156].

NEW SECTION. Section 1B. Definitions. As used in [sections 18 through 381, unless the context

requires otherwise, the following definitions apply:

{1} "Child" includes an unborn child.

{2) {a) "Putative father” means an individual who may be a child’s birth father but who:

li} is not married to the child’s mother on or before the date that the chiid is born; or

lii) has not established paternity of the child in-a-court-preseading prior to the filing of a petition for
termination of parental rights to the child for purposes of adoption.

(b} The term includes an individual who is:

(i) less than 18 years of age; and

(il not married to the child's mother even though the individual is a presumed father within the
meaning of 40-6-105,

{3} "Registry" means the putative father registry established under [section 191

NEW SECTION. Section 19. Putative father registry. The putative father registry is established

within the vital statistics bureau of the department. The department shall adopt rules to administer the

registry.

NEW SECTION. Section 20. Purpose of registry. (1) The purpose of the putative father registry
is to provide notice of adeptionproceedings TERMINATION OF PARENTAL RIGHTS to a putative father who

asserts a parental interest in a child so that the putative father may appear in an-adeptiop A proceeding and
have an opportunity to establish that the putative father’s inchoate rights in the child have vested because
a substantial relationship with the child has been established as provided in [section 73].

(2) A IN ADDITION TO ANY OTHER NOTICE TC WHICH THE PUTATIVE FATHER IS ENTITLED,
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A putative father of a child who complies with the requirements of the putative father registry is entitled

te notice of any adepten proceedings involving TERMINATION OF PARENTAL RIGHTS TQ the child.

NEW SECTION. Section 21. Presumed knowledge of pregnancy -- duty to register to be afforded

notice -- putative and presumed fathers. (1) A person who engages in sexual relations with a member of
the opposite sex is presumed to know that a pregnancy could result.

{2) A IN ADDITION TO ANY OTHER NOTICE TO WHICH THE PUTATIVE FATHER IS ENTITLED,

A putative father is Aot entitled to notice of termination of parental rights proceedings for the purposes of
adoption untese IF the putative father has strietly complied with the requirements of the putative father
registry.

{3) An individual who is not married to the mother but who is presumed to be a father under

40-8-105 is-net+relieved-from-the-obligation-of-registaring AND REGISTERS in accordance with [sections
18 through 38} ine+der IS ENTITLED to receive notice of a termination of parental rights proceeding fera

NEW SECTION. Section 22. Registration. (1} A IN ADDITION TO ANY OTHER NOTICE TO

WHICH THE PUTATIVE FATHER IS ENTITLED, A putative father is entitled to notice of any adeptier

proceedings TO TERMINATE PARENTAL RIGHTS involving a child whom the putative father might have

fathered if the putative father timely files the following information with the department:

(a) the putative father's:

(it full name;

(i} address at which the putative father may be served by certified mail, return receipt requested,
with notice of a proceeding to terminate parental rights;

{iit} social security number;

{iv} date of birth; and

(v) tribal affiliation if applicable;

(b} the mother’s:

{i} name, including all other names known to the putative father that the mother uses; and

{ii} address, social security number, and date of birth, if known;

{c) the child’s:
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(il name and place of birth, if known; or

{ii) the approximate date and location of A POSSIBLE conception and the approximate expected
date of delivery.

(2} If a putative father does not have an address where the putative father can receive notice of
a termination of parental rights proceeding, the putative father may designate another person as an agent
for the purpose of receiving notice. The putative father shall provide the department with the agent’s name
and the address at which the agent may be served. Service of notice by certified mail, return receipt
requested, constitutes service of notice upon the putative father.

(3} A putative father shall register under this section on a reg.istration torm prescribed by the
department or with a legibly typed or handwritten statement that provides the required information and that
is submitted to the department pursuant to [section 24]. The registration must be signed by the putative
father and notarized.

{4) A putative father who registers under this section is responsible for providing written updates

regarding any change of the putative father’s name or address.

NEW SECTION. Section 23. When putative father to register -- actual knowledge of pregnancy

not required. {1) In arder to be entitled, BECAUSE OF REGISTRATION, to receive notice of a termination

of parental rights proceeding, a putative father's registration form complying with the requirements of

[section 221 must be received by the department not later than sless-ef-business-or-the-date-ofthe-childs
birth 5 DAYS PRIOR TO A HEARING TO TERMINATE PARENTAL RIGHTS.

(2) A putative father may file all information required by [section 22] before a child’s birth even
though the putative father has no actual knowledge that a pregnancy has occurred or that a pregnancy has

continued through gestation.

NEW SECTION. Section 24. How registration submitted. A putative father shall submit a

registration form:
{1} in person; or

(2) by facsimile transmission, mail, private courier, or express delivery service.

NEW SECTION. Section 25. Burden of putative father to preserve rights upon receipt of notice.
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When a putative father receives notice that a child in whom the putative father claims a parental interest
is the subject of a termination of parental rights proceeding, the putative father must appear at the hearing
held on the petition 10 terminate parental rights and demonstrate, at a minimum, that the criteria set out
in {section 73] for determining whether the putative father has made reasonable efforts to establish a

substantial relationship with the child who is the subject of the proceedings have been met.

NEW SECTION. Section 26. Presumption created -- admissibility in other proceedings. A person

filing a registration form is presumed to be the father of the child for purposes of adoption unless the
mother denies that the registrant is the father. The registration or any revocation that is filed is admissible
in a paternity proceeding under-40-6-10+4 and creates a rebuttable presumption as to the paternity of the
child for-purpeses—ot-40-6-107. The registration creates a rebuttable presumption as to paternity of the
child for purposes of an abuse or neglect proceeding under Title 41, chapter 3, or a child support

enforcement action under Title 40, chapter 5.

NEW SECTION. Section 27. Duties of department. (1) The department shall:

{a) prescribe a registration form for the information that a putative father submits under {section
22]; and

(b) make the registration forms available through:

{iy the department;

{iii each clerk of a district court;

liii) each local health department; and

{iv) each county clerk and recorder,

(2} A notice provided by the department that informs the public about the purpose and operation
of the registry must be posted in a conspicuous place by each:

(a) clerk of a district court;

(b} driver’s examination station of the motor vehicle division of the department of justice;

{ci local health department; and

(d) county clerk and recorder.

{3) The title and registration bureau of the motor vehicle division of the department of justice and

the county treasurer of each county shall deliver a copy of the notice described in subsection (4) with the
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registration tags for every vehicle registered in Montana between July 1, 1997, and October 1, 1398. The
department shall provide the copies of the notices to the title and registration bureau and the county
treasurers.

(4) The notice under subsection (2) must include information regarding:

{a) where to obtain a registration form;

{b) where to register;

{c}) the circumstances under which a putative father is required to register;

(d) the period under [section 23] during which a putative father is required to register in order to
entitle the putative father to receive notice of a proceeding to terminate parental rights;

(e} theinformation that must be provided for the registry and what other actions the putative father
is required to take 1o preserve a right to notice;

(f) the consequences of not submitting a timely registration; and

(g) the penalties for filing a false claim with the putative father registry.

NEW SECTION. Section 28. Duties of department. (1) The department shall:

{a} prescribe a registration form for the information that a putative father submits under [section
22}; and

{b) make the registration forms available through:

{i} the department;

(i} each clerk of a district court; and

{iii} each local health department.

{2) A natice provided by the department that informs the public about the purpose and operation
of the registry must be posted in a conspicuous place by each:

{a) clerk of a district court;

{b) driver's examination station of the motor vehicle division of the department of justice;

{c) local heaith department; and

{d) county clerk and recorder.

{3) The notice under subsection (2) must include information regarding:

{a) where to obtain a registration forh;

{b) where to register;
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{c) the circumstances under which a putative father is required to register;

(d) the period under [section 23] during which a putative father is reguired to register in order to
entitle the putative father to receive notice of an adoption;

{e} the informaticn that must be provided for the registry and what other actions the putative father
is required to take to preserve a right to notice;

(fy the consegquences of not submitting a timely registration; and

{g) the penalties for filing a false claim with the putative father registry.

NEW SECTION. Section 29. Information maintained in registry. The department shall maintain the
following information in the registry:

(1) the registration information provided by the putative father under [section 22};

{2} the date that the department receives a putative father’s registration;

(3) the name and affiliation of any person who requests that the department search the registry
to determine whether a putativelfather is registered in relation to a mother whose child is or may he the
subject of a termination proceeding and the date the request is submitted; and

(4) any other information that the department determines is necessary to access the information

in the registry.

NEW SECTION. Section 30. Storage of data. The department shall store the registry’s data in a

manner so that the data is accessible through:
(1) the putative father’s name;

(2) the mother’s name, INCLUDING HER MAIDEN NAME, IF KNOWN:;

{3) the date of birth of the putative father, the mother, and the child, if known;
{4} the child’s name, if known; and

{5) the social security number for the putative father, the mother, and the child, if known.

NEW SECTION. Section 31. Registry search -- request -- affidavit. (1) The following persens may
at any time request that the department search the registry to determine whether a putative father is
registered in relation to a child who is or may be the subject of a proceeding to terminate parental rights:

{a) arepresentative of the department;
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{b) a representative of an agency when the agency is or may be arranging an adoption;

(c}) a prospective adoptive parent or an attorney representing a prospective adoptive parent in a.
direct parental placement adoption who has the notarized consent of the birth mother; or

{d) any woman who is the subject of a registratian.

(2} When a petition 1o terminate parental rights for purposes of an adoption is filed, the petitioner
shall:

{a) request that the department search the registry at least 1 day after the expiration of the period
specified under [section 23]; and

{b) file an affidavit prepared by the department in response to a request under subsection {2)(a)
with the court presiding over the termination of parental rights proceeding under [section 63]. The affidavit
must meet the requirements of subsections (4) and (5).

{3} A reguest for information about a registration from the department must be in writing.

{4} Not later than 5 days after receiving a request under subsection (2){a), the department shall
submit an affidavit to the requestor verifying whether a putative father has registered within the period
allowed under [section 23] in relation to a mother whose child or expected child is the subject of the
termination proceeding.

{6} Whenever the department finds that one or more putative fathers are registered, the department
shall:

{a) submit a copy of each registration form with the department’s affidavit; and

{b) include in the affidavit the date that the department representative, agency, or attorney
submitted the request for the search.

(6] A court may not issue an order terminating parental rights unless the department’'s affidavit

under subsection (5} is filed with the court.

NEW SECTION. Section 32. Duties of department upon receipt of request. (1) Whenever the

department receives a request, the department shall:

(a) search its records of putative father registrations and search its records for any
acknowledgement of paternity filed pursuant to 40-8-105; and

{b) notify the requestor as to whether a paternity action has been filed and a paternity order issued

to the department pursuant-te4B8-6-118 requiring the issuance of a new birth certificate concerning a child

erVIC - -
X\ Dyvision 14 _ HB 163

( Legislative



55th Legislature HBO163.03

> o AW N

E

12
13
14
15
16
17
18
19
20
21

22
23
24
25
26
27
28
29
30

who is or may be the subject of an adoption that the attorney or agency is arranging.

{2) The department may charge a reasaonable fee for responding to a request under this section.

NEW SECTION. Section 33. Failure te-register—irrovasabledmplied-consent-—fraud OF AGENCY
TO POST NQTICE.

3} Failure of an agency to post a proper notice under [section 27] does not relieve a putative father

of the obligation to register with the department in accordance with the putative father registry in order to

entitle the putative father, BECAUSE OF REGISTRATION, to notice of proceedings involving a child who

may have been fathered by the putative father.

NEW SECTION. Section 34. Revocation of registration. A UNLESS A SUPPORT ORDER HAS BEEN

ISSUED, A putative father may revoke a registration at any time by submitting to the department a signed,

notarized statement revoking the registration,

NEW SECTION. Section 35. Certified copy of registration form to be furnished upon request. The

department shali furnish a certified copy of the putative father’s registration form upon written request by:

{1) a putative father whase name appears on the registration form being requested;

(2) a mother whose name appears on the registration form being requested;

{3} upon reaching majority, a person who was the subject of a registration;

{4} a prospective adoptive parent or an attorney representing ia prospective adaptive parent in a
direct parental placement adoption who has the notarized consent of the birth mother; |

{b) alicensed child-placing agency;

{6) a court that presides over a pending adoption;

{7) the child support enforcement division of the department; or

(8) a representative of the department involved in an adoption or a neglect and dependency

proceeding under Title 41, chapter 3.
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NEW SECTION. Section 36. Information confidential. Except as otherwise provided in [sections

18 through 38}, information contained within the registry is confidential.

NEW SECTICN. Section 37. Registration of false information -- criminal and civil penalties. A

person who purposely or knowingly registers false information or requests confidential information in

violation of a putative father registry commits a misdemeanor and may be civilly liable for damages.

NEW SECTION. Section 38. Responsibility of each party to protect interests -- putative fathers --

fraud no defense. (1) The legisiature finds no practical way to remove all risk of fraud or misrepresentation
in adoption proceedings and has provided a-method-forabsetute protection of a putative father’s rights by
. In balancing the rights and interests of the
state and of all parties affected by fraud, specifically the child, the adoptive parents, and the putative
father, the legislature determines that the putative father is in the best position to prevent or ameliorate the

effects of fraud and that, therefore, the burden of establishing fraud AGAINST THE PUTATIVE FATHER by

clear and convincing evidence must be born by the putative father.

{2) Each parent of a chiid conceived or born outside of marriage to the other parent is responsible
for that parent’s own actions and assertion of their parental rights notwithstanding any action, statement,
or omission of the other parent or third parties.

(3) A person injured by fraudulent representations or actions in connection with an adoption is
entitled to pursue civil or criminal penalties. A fraudulent representation is not a defense for failure to
striatly comply with the requirements of the putative father registry and is not a basis for dismissal of a
petition for adoption, vacation of an adoption decree, or an automatic grant of custody to the injured party.

(4) A putative father who resides in another state may contest an adoption prior to issuance of a
decree of adoption and may assert the putative father’'s interest in the child. If the adoption is contested,
the court shall hold an evidentiary hearing to determine if:

{al the putative father resides and has resided in another state where the unmarried mother lived
or resided either at the time of conception or through a portion of the pregnancy;

{b) the mother left that state, concealing the location from the putative father regarding where the
mother could be contacted or located;

{c) the father has, through every reasonable means, attempted to locate the mother but has been
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unable to do so; and

{d} the putative father has complied with the mest-strrgert-ara-cemplate requirements of the state
where the mother previously resided or was located in order to protect and preserve the putative father’s

parental interest and rights concerning the child in cases of adoption,

NEW SECTION. Section 39. Consent required. An adoption of a child may be decreed when
written consents to adoption have been executed by:

{1) the birth mother;

(2) the husband of the birth mother if the husband is the presumed father of the child under
40-6-105;

(3) any other person whose parental rights have been established by a court;

(4) the department or an agency that has custody of the child and the authority to place the child
for adoption;

(5) the legal guardian of the child if both parents are dead or their rights have been judicially
terminated and the guardian has authority by order of the court appointing the guardian to consent to the
adoption;

(6) the child, either in writing or in court, if the child is 12 years of age or older uniess the child

does not have the mental capacity to consent.

NEW SECTION. Section 40. Persons whose consent not required. Consent to adoption of a child

is not required from:

(1} anindividual whose parental relationship to the child has been judicially terminated for unfitness
or has been determined not to exist or who has waived parental rights;

{2) a parent who has been judicially declared incompetent;

(3} an individual who has not been married to the mother of the child and who, after the
conception of the child, executes a notarized statement denying paternity or a notarized statement
acknowledging paternity and denying any interest in the child; or

{4) the personal representative of a deceased parent’s estate.

NEW SECTION. Section 41. Form of consent. The consents required by [section 39] must be
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acknowledged before an officer authorized to take acknowledgments or witnessed hy a representative of

the department, an agency, or the court.

NEW SECTION. Section 42. Child available for adoption -- voluntary acts of parents. A parent may
voluntarily make a child available for adoption by:

(1) executing a voluntary relinguishment and consent to adoption;

(2) executing a denial of paternity; or

(3) submitting a notarized acknowledgment of paternity and a denial of any interest in custody ot

the child.

NEW SECTION. Section 43. Voluntary relinguishment -- validity. (1) A voluntary relinquishment
is not valid unless the parent specifically relinquishes custody of the c¢hild to the department, a licensed
child-placing agency, or a specifically identified prospective adoptive parent and:

{a) the department or agency to whom the child is being relinquished has agreed in writing to
accept custody of the child until the child is adopted; or

{b} the identified prospective adoptive parent has agreed in writing to accept temporary custody
and to provide support and care to the child until that person’s adoption petition is granted or denied.

{2} A voluntary relinquishment of a parent’s rights salely to the child’s other parent does not relieve

the parent executing the relinquishment of any duty owed to the child OR FOR THE CHILD’S SUPPQRT.

NEW SECTION. Section 44. Arrearages of child support -- responsibility to child. (1) A voluntary

relinquishment of & parent’s rights and responsibilities toward a child de DOES not cancel any responsibility
to pay arrearages of child support unless the party to whom the arrearages are owed agrees in writing to
waive the payment of the arrearages.

{2) A parent who executes a voluntary relinquishment of rights and responsibilities toward a child

remains financially responsible for the child until a court actually terminates parentai rights to the child.

NEW SECTION. Section 45. Who may relinquish -- to whom. (1) A parent or guardian whose
consent to the adoption of a child is required may relinguish to the department or an agency all rights with

respect to the child, including legal and physical custody and the right to consent to the child’s adoption.
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(2) A parent or guardian whose consent to the adoption of a child is required and who has filed
a notice of parental placement under {section 95] for a direct parental placement adoption may:

{a} relinquish to the prospective adoptive parent all rights with respect to the chiid, including legal
and physical custody; and

(b} consent to the child’s adoption by the prospective adoptive parents.

NEW SECTION. Section 46. Relinquishment by minor parent -- separate legal counsel in direct

parental placement adoption. {1} A parent who is a minor has the right to relinquish all rights to that minor
parent’s child and to consent to the child's adoptien. The relinquishment is not subject to revocation by
reason of minority.

(2} In a direct parental placement adoption, a relinquishment and consent to adopt executed by a
parent whao is a minor is not valid unless the minor parent has been advised by an attorney who does nor
represent the prospective adoptive parent. Legal fees charged by the minor parent’s attorney are an
allowable expense that may be paid by prospective adoptive parents under [section 147], subject to the

limitations in [section 148].

NEW SECTION. Section 47. Time and prerequisites for execution of relinquishment and consent

to adoption -- copy of preplacement evaluation -- notarization. (1) A parent whose consent to the adoption
of a child is required may execute a relinquishment and consent to adoption only after the following criteria
have been met:

{a) the child has been born;

(b} not less than 72 hours have elapsed since the birth of the child {fthe-persen-ralinguishing

(c) the parent has received counseling in accordance with [section 48]; and

(d} in a direct parental placement adoption:

(i) the parent has been informed that fees for any required counseling and iegal fees are allowable
expenses that may be paid by a prospective adoptive parent under [section 147], subject to the limitations
set in [section 148];

{ity if the parent is a minor, the parent has been represented by separate legal counsel; and

{iii) prior tc the execution of the relinquishment, the parent has been provided a copy of the
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preplacement evaluation prepared pursuant to [section 86] pertaining to the prospective adoptive parent.

(2) A guardian may execute a relinguishment and consent to adept at any time after being
authorized by a court.

{3) The department or a licensed child-placing agency may execute a consent for the adoption at
any time before or during the hearing on the petition for adoption.

(4) A child whose consent is required may execute a consent at any time before or during the
hearing on the petition to adopt.

{5) Except as provided in this section, a relinquishment and consent to adopt must be a separate
instrument executed before a notary public.

{6} If the person from whom a relinquishment and consent to adopt is required is a member of the
armed services or is in prison, the relinquishment may be executed and acknowledged before any person

authorized by law to administer oaths,

NEW SECTION. Section 48. Counseling requirements. (1) Counseling of the birth mother is

required in department, agency, and direct parental placement adoptions. If any other parent is involved
in an adoptive placement, counseling of that parent is encouraged.

(2) Counseling must be performed by a persen employed by the department or by a staff person
of alicensed child-placing agency designated to provide this type of counseling. Unless the counseling
requirement is waived for good cause by a court, a minimum of 3 hours of counseling must be compieted
prior to execution of a relinquishment of parental rights and consent to adopt. A relinquishment and
consent to adopt executed prior to completion of required counseling is void.

{3} During counseling, the counselor shall offer an explanation of:

{a) adoption procedures and options that are available to a barent through the department or
licensed child-placing agencies;

(b} adoption procedures and options that are available to a parent through direct parental placement
adoptions, including the right to an attorney and that legal expenses are an allowable expense that may be
paid by a prospective adoptive parent as provided in [sections 147 and 148];

{c) the alternative of parenting rather than relinquishing the child for adoption;

(d) the resources that are available to provide assistance or support for the parent and the child

if the parent choases not to relinquish the chiid;
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(e} the legal and personal effect and impact of terminating parental rights and of adoption;

{f) the options for contact and communication between the birth family and the adoptive family;

{g) postadoptive issues, including grief and loss;

(h) the reasons for and importance of providing accurate medical and social history information
under [section 811;

(i} the operation of the confidential intarmediary program; and

{j) the tfact that the adoptee may be provided with a copy of the original birth certificate upon
request after reaching 18 years of age, unless the birth parent has specifically requested in writing that the
vital statistics bureau withhold release of the original birth certificate.

(4) The counselor shall prepare a written report containing a description of the topics covered and
the number of hours of counseling. The report must specifically include the counselor’s opinion of whether

or not the parent understood all of the issues and was capable of informed consent. The report may MUST

ON REQUEST, be released to the person counseled, to the department, to an agency, or with the consent

of the person counseled, to an attorney for the prospective adoptive parents.

NEW SECTION. Section 49. Revocation of relinguishment and consent. (1) The parent who

executed the relinquishment and consent to adopt and the department, agency, or prospective adoptive
parent named or described in the relinquishment and consent to adopt may mutually agree to its revocation
prior to the issuance of an order terminating parental rights.

{2} A relinquishment may not be revoked if an order has been issued terminating parental rights.

NEW SECTION. Section 50. Conditional relinquishment and consent. (1) A relinquishment and

consent to adopt may provide that it not take effect only if:

(a) the other parent does not execute a relinquishment and consent to adopt within a specified
period; or

(b) a court decides to not terminate another individual’'s parental relationship to the child.

{2} A relinquishment and consent to adopt may not be conditioned on whether or not existing
agreements for matters, including but not limited to visitation and ongoing communication with the child,

are later performed.
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NEW SECTION, Section 51. Content of relinquishment and consent to adopt. (1) A

relinquishment and consent to adopt must be in writing and must contain:

(a} the date, place, and time of the execution of relinquishment and consent to adopt;

(b) the name, date of birth, and current mailing address of the individual executing the
relinquishment and consent to adopt;

(¢} the date of birth and the name of the child to be adopted; and

(d} the name, address, and telephone numbers of the department or agency to which the child is
being relinquished or the name, address, and telephone numbers of the prospective adoptive parent or the
lawyer representing the prospective adoptive parent with whom the individual executing the relinquishment
and consent has placed or intends to place the child for adoption.

(2) A relinguishment and consent to adopt executed by a parent or guardian must state that the
parent or guardian executing the document is voluntarily_and unequivocally consenting to the:

{a} permanent transfer of tegal and physical custody of the child to the department or agency for
the purposes of adoption; or

{b) transfer of permanent legal and physical custody to, and the adoption of the child by, a specific
identified adoptive parent whom the parent or guardian has selected.

{3) A relinquishment and consent to adopt must state:

{a) that after the document is signed or confirmed in substantial campliance with this section, it
is final and, except under a circumstance stated in [section 50], may not be revoked or set aside for any
reason, including the failure of an adoptive parent to permit the individual executing the relinquishment and
consent to adopt to visit or communicate with the child;

{b) that the adoption will extinguish all parental rights and obligations that the individual executing
the relinquishment and consent to adopt has with respect to the child, except for arrearages of child
support unless the arrearages are waived by the person to whom they are owed, and that the
refinquishment will remain valid whether or not any agreement for visitation or communication with the child
is later performed;

{c) that the individual executing the relinquishment and consent to adoption has:

{i) received a copy of the relinquishment and consent to adoption;

(i) received a copy of a written agreement by the department, agency, or prospective adoptive
parent to accept temporary custody and to provide support and care to the child until an adoption petition
( Legislative
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is granted or denied;

(iii} if required, received counseling services and information about adoption pursuant to [section
48] explaining the meaning and consequences of an adoption;

(d} in direct parental placement adoptions, that the individual has:

(i} been advised if the individual is;

(A] aminor parent, by a lawyer who is not representing an adoptive parent or the agency to which
the child is being relinquished; or

(B} an adult, of the right to have a lawyer who is not representing an adoptive parent or the agency
and whose fees are allowable expenses that can be paid by the prospective adoptive parents;

(i) been provided with a copy of the prospective adoptive parent’s preplacement evaluation;

{e) in agency and direct parental placement adoptions, that the individual has:

(i} been advised of the obligation to pravide the medical and social history information required
under [section 81] pertaining to disclosures; and

(i) not received or been promised any money or anything of value for execution of the
relinquishment and consent to adopt, except for payments authorized by [sections 147 and 148].

(4) A relinquishment and consent to adopt must MAY provide that the individual who is

relinquishing waives notice of any proceeding for adoption.

NEW SECTION. Section 52. Consequences of relinquishment and consent to adopt. Except under

a circumstance stated in {section 50] a relinquishment and consent to the adoption of a child that is
executed by a parent or guardian in substantial compliance with {section b1] is final and irrevocable. The
relinguishment and consent 1o adopt:

(1} unless a court orders otherwise to protect the welfare of the child, entitles the departmenf,
agency, or prospective adoptive parent named or described to the legal and physical custody of the child
and imposes on that department, agency, or prospective adoptive parent responsibility for the support and
medical and ather care of the child;

{2) terminates, AS PROVIDED IN [SECTION 44] any duty of the parent who executed the

document with respect to the child except for arrearages of child support; and
{3) terminates any right of the parent or guardian who executed the document to:
{a) object to the placement of the child for adoption by the department or agency; AND
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{b) object to the child’s adoption by the prospective adoptive parent;—and
. lina.f lontion.

NEW SECTION. Section 53. Grounds for court to set aside relinquishment and consent. (1) The

court shall set aside a relinquishment and consent to adopt if the individual who executed the
relinquishment and consent establishes:

{(a) by clear and convincing evidence, before a decree of adoption is issued, that the consent was
obtained by fraud or duress; or

{b) by a preponderance of the evidence, that a condition permitting revocation has occurred, as
expressly provided for in [section 50].

(2) A verbatim record of testimony must be made.

NEW SECTION. Section 54. Remedy when relinquishment and consent to adopt revoked or set

aside -- expediency. (1) If a relinquishment and consent to adopt that was executed by an individual is
revoked or set aside, the department, agency, or prospective adoptive parent shall immediately return the
child to the individual's custody and move to dismiss a proceeding for adoption or termination of the
individual’s parental rights ta the child unless:

(a) the department has legal custody pursuant to a court order;

{b) there are grounds for the department to seek a court order under the provisions of Title 41,
chapter 3; or

(c) the individual did not have legal custody of the child at the time the relinquishment and consent
to adopt was executed.

(2) in the circumstances described in subsections (1}ta) through (1}{c) and when there is no
existing court order providing for care and custody, the court shall issue an order providing for the care and
custody of the child according to the best interests of the child under any law applicable to the
circumstances of the case.

{3) Except as provided in subsection (1), if after revocation or the setting aside of a relinquishment
or consent a child is not returned immediately by the department, agency, or prospective adoptive parent,
the individual may petition the court for appropriate relief. The action must take precedence over other

cases and matters in the court. The court shall examine the petition, hear the case, and render a decision '
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as soon as possible.

NEW SECTION. Section 55. Notarized denial of paternity -- no entitlement to notice. {1) Execution

af a notarized denial of paternity of a ¢child is a voluntary act that constitutes a waiver of all parental rights

to the child, EXCEPT FOR THE DUTY TO PAY SUPPORT IF PATERNITY IS ESTABLISHED QR PRESUMED.

(2) A notarized denial of paternity is irrevocable when executed. Anindividual who has executed
a denial of paternity toward a child who is the subject of adoption proceedings is not entitled to notice of

either the hearing to terminate parental rights or the hearing on an adoption petition.

NEW SECTION. Section 56. Notarized acknowledgment of paternity and denial of interest in

custody -- no entitlement to notice. (1) Submission of a notarized acknowledgment of paternity and a
denial of any interest in the custody of the child is a voluntary act that constitutes a waiver of all parental

rights to the child BUT DOES NOT ABSOLVE THE PERSON OF THE DUTY TO PAY SUPPORT.

{2) Anindividual who has executed an acknowledgment of paternity and denial of interest in the
custody in a child who is the subject of adoptian proceedings is not entitled to notice of either the hearing
to terminate parental rights or the hearing on an adoption petition unless, subsequent to execution of the
acknowledgment of paternity and denial of interest in custody, the individual has striethy complied with all

of the requirements of [section 22] and has done so within the time limits established in [section 23].

NEW SECTION. Section 57. Timing of proceedings to terminate. (1} In order to provide notice

to a putative father at the earliest possible time of an expectant mother’s intent to release an expected child
for adoption and in order to facilitate early placement of a child for adoption, an expectant mother may
initiate proceedings to terminate paternal rights by filing a petition of iﬁtem to place a child for adoption
prior to the birth of the child.

{2) A petition to terminate parental rights may also be filed after a child is born.

NEW SECTION. Section 58. Expected child -- filing of petition indicating intent to release or

consent to adoption. {1) A pregnant individual may file a petition with the court indicating the intention to
place an expected child for adoption.
(2} The petition must include the following information:
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{a) the individual's intent to release the expected child for adoption;

{b) the approximate date and location of conception;

{c) the expected date of delivery;

{d} any information concerning the identity and whereabouts of any putative or presumed father
of the expected child urlese—the-birth-motherrelies—er-theright-te-privasy; and

{(e) in a situation in which there is a presumed father, the grounds upon which the individual relies
in contending that the nonexistence of the father and child relationship can be established in an action
brought under 40-6-107.

(3) The petition may allege more than one putative or presumed father.

(4) The petition must be signed by the petiticner and notarized.

NEW SECTION. Section 59. Notice to any named father of intent to release child for adoption.

(1) Upon the filing of the petition under {section 58], the court shall issue a notice of intent to reiease a
child for adoption.

(2) The notice must be served by the petitioner, in the manner provided by the Montana Rules of
Civil Procedure, upon each putative or presumed father at least 20 days prior to the expected date of birth
of the chiid. Proof of service must be filed with the C(;)UI'I.

{3} A notice of intent to release directed to a putative father must indicate the approximate date
and lacation of conception of the child and the expected date of birth and must inform the putative father
that:

(a} in arder to protect the putative father's rights to the child, the putative father is required to file
notice of intent to claim paternity before the expected date of birth;

{(b) the putative father is required to appear at the hearing at the time and date set by the court;

{c) the failure to file notice of intent to claim paternity before the expected date of birth:

(i) constitutes a waiver of the right to receive the notice provided for in [section 22 66];

(i} constitutes an irrevocable deniat of the putative father’s interest in the custody of the child; and

(i) will result in the court’s termination of the putative father's rights to the child.

(4} In addition to the information contained in subsection (3), a notice of intent to release directed
to an individual presumed to be the father under 40-6-105 must also indicate the intention of the mother

to ask for a declaration establishing the nonexistence of the father and child relationship and the grounds
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for seeking the declaration.

NEW SECTION. Section 60. Notice to any named father of intent to release child for adoption.

{1) Upon the filing of the petition under [section 58}, the court shall issue a notice of intent to release a
child for adoption.

{2) The notice must be served by the petitioner, in the manner provided by the Montana Rules of
Civil Procedure, upon each putative or presumed father at least 20 days prior to the expected date of birth
of the child. Proof of service must be filed with the court.

(3} A notice of intent to release directed to a putative father must indicate the approximate date

and location of conception of the child and the expected date of birth and must inform the putative father:

{b}(A) that the putative father is required to appear at the hearing at the time and date set by the
court;
{e}(B) of the rights and responsibilities to which the putative father will be entitled upon registering

with the putative father registry; and

{dMC) that the failure to TIMELY comply with all requirements of filing with the putative father

registry befere-the-expected-date-ofbirth:

(i) constitutes a waiver of the right to receive the notice provided for in [section 22]; AND

HHHLD  wil MAY result in the court’s termination of the putative father's rights to the child.

{4} In addition to the information contained in subsection {3), a notice of intent to release directed
to an individual presumed to be the father under 40-6-105 must also indicate the intention of the mother
to ask far a declaration establishing the nonexistence of the father and child relationship and the grounds

for seeking the declaration.

NEW SECTION. Section 61. Venue. Proceedings to terfninate parental rights may be filed in the

court in the county in which a petitioner resides, the child resides, or an office of the agency that is placing

the child is located.
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NEW SECTION. Section 62. Necessity for parental rights to be terminated. A child is not legally

free for adoption until the parental rights of the birth parent ar parents have been terminated by a court:
(1} as provided in [sections 1 through 156];
{2) pursuant to Title 41, chapter 3; or

{3) of competent jurisdiction in another state or country.

NEW SECTION. Section 63. Petition for termination of parental rights. (1) Pending the termination
or other disposition of the rights of the father of the child, the birth mother may execute a relinquishment
and consent to adoption.

(2) The department, a licensed child-placing agency, the prospective adoptive parent to whom the
relinquishment is issued, or a guardian with custody of the child shall file with the court a signed and
notarized petition for termination of parental rights pursuant to [sections 1 through 156] or pursuant to Title
41, chapter 3.

{3) Attherequest of the relinquishing parent, the execution of a relinquishment may be conditioned
as set forth in [section 50].

{4) Pending disposition of the petition, the court may enter an order authorizing temporary care of

the child.

NEW SECTION. Section 64. Contents of petition for termination of parental rights. (1) The

petition for termination of parental rights.must state:

{a) the identity of the petitioner;

(b) the date and location of the birth of the child;

fc) the date of the relinquishment by the birth mather or relinquishing parent;

(d) the current location of the child;

{e] the names and locations, if known, of any putative or presumed father of the child;

{f} efforts and inquiries made to locate any parent whose identity is known but whose whereabouts
are unknown;

(g) the grounds on which the parental rights of any putative-or-presumed-father PARENT to the
child should be terminated;

{h) whether a putative or presumed father is one from whom consent is not required:
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(i} whether court orders from any other proceeding have been issued terminating parental rights
to the child who is the subject of the petition;

{j} any other evidence supporting termination af the legal rights that a person has with regard to
the child; and

(k) a request for custody of the child prior to the adoption.

(2) The petitioner shaii file with the petition for termination of parental rights the following
documents received in support of the petition:

(a) any relinguishments and consents to adoption;

{b) any denials of paternity;

(c) any acknowledgments of paternity and denial of parental rights;

(d} any response from the department to a request of whether any notice of intent to claim
paternity has been filed; |

{e) a counseling report required under [section 48]; ard

{f) proof of PRIOR service of any notice or acknowledgement of service or waiver of service
received-; AND

(G) PROGF QF COMPLIANCE WITH THE INDIAN CHILD WELFARE ACT OF 1978 AND INTERSTATE

COMPACT ON THE PLACEMENT QF CHILDREN, IF APPLICABLE.

NEW SECTION. Section 65. Contents of petition for termination of parental rights. (1) The

petition for termination of parental rights must state:

{a) the identity of the petitioner;

(b) the date and location of the birth of the child;

{c} the date of the relinquishment by the birth mother or relinquishing parent;

(d) the current location of the child;

{e} the names and locations, if known, of any putative or presumed father of the child;

{fi whether a parent is one from whom consent is not required;

{g) whether court orders fram any other proceeding have been issued terminating parental rights
1o the child that is the subject of the petition;

(h) any other evidence supporting termination of the legal rights that a person has with regard to

the child; and

Legislative
LrVICES - - 1
v 29 ‘ HB 163



55th Legislature HB0163.03

—_

(@ TR (o TN« < T N N = B & e B\

WO RN NN R NN NN s, a2 s 3 s el
QO @ W N bW N =2, O W N AW N

{i) arequest for temporary custody of the chiid prior to the adoption.

{2) The petitioner shall file with the petition for termination of parental rights the following
documents received in support of the petition:

(a) any relinquishments and consents to adoption;

(b} any denials of paternity; _

{c) any acknowledgments of paternity and denial of parental rights;

(d) any affidavits from the putative father registry that have been executed by the department;

{e) a counseling report required under [section 48], and

(f) proof of PRIQR service of any notice or acknowledgement of service or waiver of service
received-; AND

{G) PROQF OF COMPLIANCE WITH THE INDIAN CHILD WELFARE ACT OF 1978 AND INTERSTATE

COMPACT ON THE PLACEMENT OF CHILDREN, IF APPLICABLE.

NEW SECTION. Section 66. Notice of hearing -- service. {1} Notice of a hearing to be held on

the petition for termination of parental rights must be served in any manner appropriate under the Montana
Rules of Civil Procedure or in any manner that the court may direct on:

(a) a putative or presumed father;

(b} a putative father who was not served with a notice of intent to release at least 20 days before
the expected date of birth as specified in the notice of intent to release;

(c} a spouse, if the parent relinquishing the child for adoption was married to that person at the
time of conception of the child or at any time after conception but prior to birth;

(d) a parent or legal guardian of the child in question who has not waived notice; or

(e} any other person who is reasonably believed to be the father.

(2) The notice of hearing must inform the putative or presumed father that failure to appear at the
hearing constitutes a denial of the individual's interest in custody of the child and will result in the court’s
termination of the individual's rights to the child.

(3} Proof of service of the notice of hearing must be filed with the court. A notarized
acknowledgement of service by the party to be served is proof of personal service. Proof of service is not

required if the putative father is present at the hearing. A waiver of notice of the hearing by an individual

entitled to receive notice is sufficient.
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(4) If a person has not been identified as the father or putative father of the child, the court, on
the basis of all information available, shall determine whether publication of notice of the proceeding is
likely to lead to identification. If so, the court shall order publication in the manner that it considers
appropriate. The name of the birth mother may be included in the publication only with the mother’s
written consent.

(6} if the court finds that the father of the child is a person who did not receive either a timely
notice of intent to release pursuant to [section 22] or a notice required pursuant to this section and who
has not waived the right to notice of hearing and that person is not present at the hearing, the court shail

adjourn further proceedings until that person is served with a notice of hearing.

NEW SECTION. Section 67. Notice of hearing -- service. (1) Notice of a hearing to be held on

the petition for termination of parental rights must be served in any manner appropriate under the Montana
Rules of Civil Procedure or in any manner that the court may direct on:

(a) a putative or presumed father wha has timely and properly complied with the putative father
registry;

(b} a putative father who was not served with a notice of intent to release at least 20 days before
the expected date of birth as specified in the notice of intent to release;

(C) A PERSON_ADJUDICATED, IN MONTANA, TO BE THE FATHER OF THE CHILD FGR THE

PURPOSE OF CHILD SUPPORT;

(D)__A PERSCN WHQ IS RECORDED ON THE CHILD'S BIRTH CERTIFICATE AS THE CHILD'S

FATHER;
(E) A PERSON WHO IS OPENLY LIVING WITH THE CHILD AND THE CHILD'S MOTHER AT THE

TIME THAT THE PROCEEDING IS INITIATED OR AT THE TIME THE CHILD WAS PLACED IN THE CARE OF

AN AUTHORIZED AGENCY AND WHO IS REPRESENTING TO THE PUBLIC THAT THE PERSON IS THE

CHILD'S FATHER;

{63{F} a spouse, if the parent relinquishing the child for adoption was married to that person at the
time of conception of the child or at any time after conception but prior to birth; or

{d}{G) a parent or legal guardian of the child in guestion who has not waived notice.

(2) The notice of hearing must inform the putative or presumed father or other parent that failure

to appear at the hearing constitutes a denial WAIVER of the individual’s interest in custody of the child and
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will result in the court’s termination of the individual’s rights to the child.

(3) Proof of service of the notice of hearing must be filed with the court. A notarized
acknowledgement of service by the party to be served is proof of personal service. Proof of service is not
required if the putative father is present at the hearing. A waiver of notice of the hearing by an individual
entitled to receive notice is sufficient.

(4) If the court finds that the father of the child is a person who did not receive either a timely
notice of intent to retease pursuant to [section 22] or a notice required pursuant to this section and who
has not waived the right to notice of hearing and that person is not present at the hearing, the court shall

adjourn further proceedings until that person is served with a notice of hearing.

NEW SECTION. Section 68. Hearing on petition fo terminate parental rights. (1) The court shall

hold a hearing as soon as practical to determine the identity of and terminate the parentat rights of the
father PARENTS of the child.
(2) If tho-motherhas-falled-to-name a putative father HAS NOT BEEN NAMED and nc one has filed

nAotice-etintentto-claim-paternity REGISTERED WITH THE PUTATIVE FATHER REGISTRY, the court shall

cause inquiry to be made in an effort to identify the ANY LEGAL father. The inquiry must include whether
the mother was married at the time of conception of the child or at any time after conception AND PRIOR
TO BIRTH.

{3) Based on the evidence received and the court’s inquiry, the court shall enter a finding
identifying the father or declaring that the identity of the father could not be determined.

(4) Based on the grounds set forth in [section 70] and the evidence received at the hearing, the
court shatl enter an order concerning the parental rights to the child.

{8} If the court terminates the parental rights to the child and the department, agency, or
prospective adoptive parent has agreed to accept custody of the child until the child is adopted, the court

shall issue an order awarding custody of the child to the petitioner,

NEW SECTION. Section 69. Hearing on petition to terminate parental rights. (1) The court shall

hold a hearing as scon as practical to determine the identity of and terminate the parental rights of the

father PARENT of the child.

(2) if the-motherhas{failed-to-name a putative father HAS NOT BEEN NAMED and no one has
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rogistored-with-the-putative-fatherregistry FILED NOTICE OF INTENT TO CLAIM PATERNITY, the court shall

cause inquiry to be made in an effort to identify the father. The inquiry must include:

{a} whether the mother:

{if was married at the time of conception of the child or at any time after conception AND PRIOR
TC BIRTH;

(it} was cohabiting with an individual of the opposite sex at the time of conception or birth of the
child; and

(i) has received support payments or promises of support payments for the child or in connection
with the pregnancy,; and

{b) whether any person formally or informally acknowledged possible paternity to the child.

{3) PROOF GF SERVICE OF NOTICE OR PROOF OF ACKNOWLEDGEMENT OF SERVICE ON ANY

PERSON OR PROOF OF WAIVER BY A PERSON LEGALLY REQUIRED TO BE GIVEN NOTICE MUST BE

FILED WITH THE COURT.

{3}(4) Based on the evidence received and the court’s inquiry, the court shall enter a finding
identifying the father or declaring that the identity of the father could not be determined.

{44(5} Based on the grounds set forth in {section 70] and the evidence received at the hearing, the
court shall enter an order cancerning the parental rights to the child,

{54(6) If the court terminates the parental rights to the child and the department, agency, or
prospective adoptive parent has agreed to accept custody of the child until the child is adopted, the court

shall issue an order awarding custody of the child to the petitioner.

NEW SECTION. Section 70. Grounds for termination of parental rights. The court may terminate
a parent’s rights to a child who is the subject of an adoption proceeding based upon: ‘

(1) the voluntary acts of the parent in:

(a) executing a voluntary relinquishment and consent to adopt;

(b) submitting a notarized denial of paternity executed pursuant to [section 5b]; or

(c}) submitting a notarized acknowledgment of paternity and denial of interest in custedy of the
child executed pursuant to [section 56];

(2} a determination under [section 71] that the parent is unfit;

(3) a determination under [section 72] that the relationship of parent and child does not exist; or
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{4} a determination that the parent has irrevocably waived parental rights by failing to timely act

to protect the rights.

NEW SECTION. Section 71. Finding of unfitness. {1) The court may terminate parental rights for

purposes of making a chiid available for adaption on the grounds of unfitness if:

(a) the court makes a determination that the parent has been judicially deprived of custody of the
child on account of abuse or neglect toward the child;

(b) the parent has in the state of Montana or in any other jurisdiction of the United States willfully
abandoned the child, as defined in 41-3-102(7)(e), in Montana or in any other jurisdiction of the United
States;

{c) it is proven, to the satisfaction of the court, that the parent, if able, has not contributed to the
support of the child for an aggregate period of 1 year before the filing of a .petition for adoption;

{(d) it is proven, to the satisfaction of the court, that the parent is in violation of a court order to
support either the child that is the subject of the adoption proceedings or other children with the same birth
mother;

{e) the parent has been found guilty by a court of competent jurisdiction of:

{i} aggravated assault on the adoptee, as provided in 45-5-202;

lii) sexual assault on a child, as provided in 45-5-502;

{iii} sexual intercourse without consent, as provided in 45-5-503, if the victim was a child;

liv} incest, as provided in 45-5-607, if the victim was a chiid;

(v} homicide of a child, as provided in 45-5-102 or 45-5-103;

{vi} sexual abuse of a child, as provided in 45-5-625; or

{vii} ritual abuse of a minor, as previded in 45-5-627;

{f) the child has been maintained by a public or private children’s institution, a charitable agency,
a licensed child-placing agency, or the department for a period of 1 year without the parent contributing
to the suppaort of the child during that period, if able;

{g) a finding is made for a parent who is given proper notice of hearing:

{if that the parent has been convicted of a crime of violénce or of violating a restraining or
protective order; and

{ii} the facts of the crime or violation and the parent’s behavior indicate that the parent is unfit to
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maintain a relationship of parent and child with the child;

(h} a finding is made for a parent who is given proper notice of hearing and is a respondent to the
petition to terminate parental rights and:

(it by a preponderance of the evidence, it is found that termination is in the best interests of the
child; and

(i} upan clear and convincing evidence, it is found that one of the following grounds exists:

(A} if the child is not in the legal and physical custody of the other parent, that the respondent is
not able or wiiling to promptly assume legal and physical custody of the child and to pay for the child’s
support in accordance with the respondent’s financial means;

{B} if the child is in the legal and physical custody of the other parent and a stepparent wha is the
prospective adoptive parent, that the respondent is not able or willing to promptly establish and maintain
contact with the child and to pay for the child's support in accordance with the respondent’s financial
means;

{C) placing the child in the respondent’s legal and physical custody would pose a risk of substantial
harm to the physical or psychological well-being of the child because the circumstances of the child’s
conception, the respondent’s behavior during the mother’s pregnancy or since the child’s birth, or the
respondent’s behavior with respect to other children indicates that the respondent is unfit to maintain a
relationship of parent and child with the child; or

{D} failure to terminate the relationship of parent and child would be detrimental to the child.

{2} In making a determination under subsection {1){(h}(ii}(D}, the court shalt consider any relevant
factor, including the respondent’s efforts to obtain or maintain legal and physical custody of the child, the
role of other persans in thwarting the respondent’s efforts to assert parental rights, the respondent’s ability
to care for the child, the age of the child, the quality of any previous relationship between the respondent
and the child and between the respondent and any other children, the duration and suitability of the child's

present custodial environment, and the effect of a change of physical custody on the child.

NEW SECTION. Section 72. Determination that no parent and child relationship exists. For

purposes of making a child availabie for adoption, the court may terminate the parental rights of a putative
father on the grounds that the parent and child relationship does not exist if:

(1) ajudicial determination is made under 40-6-107 that the parent and child relationship does not
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exist. This includes the termination of the parental rights of the husband of the mother who is placing the
child for adaption or the parental rights of an individual who is a presumed father of the child.

(2) a determination is made that:

(a} an individual has not timeiy registered with the putative father registry; and

(B) A PERSON HAS NOT BEEN ADJUDICATED, IN MONTANA, TO BE THE FATHER OF THE CHILD

FOR THE PURPOSE OF CHILD SUPPORT:

(C) A PERSON HAS NOT BEEN RECORDED ON THE CHILD’S BIRTH CERTIFICATE AS THE CHILD'S
FATHER;

(D} A PERSON IS NOT OPENLY LIVING WITH THE CHILD AND THE CHILD'S MOTHER AT THE

TIME THAT THE PROCEEDING IS INITIATED OR AT THE TIME THE CHILD WAS PLACED IN THE CARE OF

AN AUTHORIZED AGENCY AND A PERSON IS NOT REPRESENTING TO THE PUBLIC THAT THE PERSON

IS THE CHILD'S FATHER; OR

{b}(E) the child’s mother was not married at the probable time of the child’s conception or at the
time the child was born; or

(3) a putative father who tirmely—rogisterad-with-the-putative-fatherragistry appears at the hearing
but is unable to estahlish by a preponderance of the evidence the minimum requirements provided in

|[section 73] for demonstrating the establishment of a substantial relationship with the child.

NEW SECTION. Section 73. Putative father -- termination based upon failure to establish

substantial relationship. (1) The parental rights of a putative father may he terminated by the court if the
putative father has failed to timely establish and maintain a substantial relationship with the child.
{2) A putative father who is not married to the child’'s mother but who has openly lived with the

child SINCE THE CHILD'S BIRTH OR for a pericd of 6 months immediately preceding placement of the child

with adoptive parents and has openly claimed to be the father of the child during that period is considered
to have developed a substantial relationship with the child and to have otherwise met the requirements of
this section.

{3) In order to meet the minimal showing of having established a substantial relationship with

regard to a child who is the subject of an adoption proceeding eeeurring-more-thanB-menthe—aiterthe
child-e-birth, a putative father has the burden of showing that the putative father has:
{a} demonstrated a full commitment to the responsibilities of parenthood ~when-netproventecirom
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by providing financial
support for the child in a fair and reasonable sum and in accordance with the putative father’s ability and
gither:

{iy wvisiting the child at least monthly when physically and financially able to do so; or

{ii} having regular contact with the child or with the person or agency having the care and custody
of the child when physically and financially urable ABLE to do so; and

{b) manifested an ability and willingness to assume legal and physical custody of the child if the
child was not in the physical custody of the other parent.

{4) In order to meet the minimal showing of having established a substantial relationship with
regard to a child who is the subject of an adoption proceeding invelving a child who is under 6 months of
age at the time the child becomes the subject of adoption proceedings, a putative father has the burden
to show that:

{a) the putative father has manifested a full commitment to parental responsibilities by performing
all of the acts described in this subsection (4) prior to the time the mother executed a relinquishment and
consent for adoption, including registering with the putative father registry; and

{b} if the putative father had actual knowledge of the pregnancy, paying a fair and reasonabie
amount of the expenses incurred in connection with the pregnancy and the child’s birth in accordance with
the putative father’s means when not prevented from doing so by the person or authorized agency having
lawful custody of the child;

{c} making reasonable and consistent payments, in accordance with the putative father’s means,
for the support of the child since birth;

(d) visiting regularly with the child; and

(e} manifesting an ability and willingness to assume legal and physical custody of the child if,
during this time, the child was not in the physical custody of the mother.

{6) The subjective intent of a putative father, whether expressed or otherwise, unsupported by
evidence of acts specified in this section does not preciude a determination that the father failed to meet

the requirements of this section.

NEW SECTION. Section 74. Irrevocable waiver of parental rights. (1} The court may find an

irrevocable waiver of parental rights of:
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(a) a putative father who was timely served with notice of intent to release if the court is provided
with proof of service and proof that the putative father failed to timely file a notice of intent to claim
paternity;

(b) a parent or putative father who is served with notice of proceedings and fails to appear at the
hearing; or

{c} a parent or putative father who is served with notice of proceedings and appears and denies
any interest in custody of the child.

{2) The court may terminate parental rights under this section upon a finding of irrevocable waiver

of all rights to the child.

NEW SECTION. Section 75. Irrevocable waiver of parental rights. {1} The court may find an

irrevocable waiver of parental rights of:

(a) a putative father who was timely served with notice of intent to release if the court is provided
with proof of service and proof that the putative father failed to timely comply with the requirements of the
putative father registry;

(b} a parent or putative father who is served with notice of proceedings and fails to appear at the
hearing; or

{c) a parent or putative father who is served with notice of proceedings and appears and denies
any interest in custody of the child.

{2} The court may terminate parental rights under this section upon a finding of irrevocable waiver

of all rights to the child.

NEW SECTION. Section 76. Appearance of parent at hearing -- determination of custady. (1) If

a parent appears at the hearing on the petition to terminate parental rights, objects to the termination of
rights, and requests custody of the child, the court shail set deadlines that allow the parties to complete
discovery and shall set a hearing on the determination of the parent’s rights to the child.

(2) At the hearing, the court shall consider whether there is a basis for terminating parental rights
and whether the best interests of the child will be served by granting custody to the respondent parent,

the department, a licensed child-placing agency, or a prospective adoptive parent in a direct parental

placement adoption.
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{3} If the petitioner has established that there are grounds for terminating parental rights and it is

in the best interests of the child for termination to occur, those rights must be terminated.

NEW SECTION. Section 77. Effect of order terminating parental rights. (1) An order granting the

petition for termination of parental rights:

+H(A) terminates the parent and child relationship except for an obligation for arrearages of chiid
support;

{2}4(B) terminates the jurisdiction of the court over the child in any dissolution or separate
maintenance action;

£3}3(C} extinguishes any right the parent had to withhold consent to a proposed adoption of the
child or to further notice of a proceeding for adoption; and

{43(0) awards custody of the child to the department, agency, ou; prospective adoptive parent to
whom the relinquishment was given if the department, agency, or prospective adoptive parent has agreed
in writing to accept custody of the child until the adoption is finalized.

{2] A PERSON ACCEPTING CUSTODY |S RESPONSIBLE FOR THE SUPPORT OF THE CHILD.

NEW SECTION. Section 78. Appeal. An order terminating parental rights is a final order for

purposes of appeal.

NEW SECTION. Section 79. Expediency. A contested termination of parental rights action must

take precedence over other cases and matters in the court or on appeal. The court shall examine any issues
raised in challenging termination of a parent’s rights or regarding the validity of any interlocutory or final

adoption decree and shall render a decision as soon as possible.

NEW SECTION. Section 80. Finality. Subject to the disposition of a timely appeal, upon expiration
of 6 months after an order terminating parental rights has been issued, the order may not bhe questioned
by any person, in any manner, or upon any ground, including fraud, misrepresentation, failure to give any

required notice, or lack of jurisdiction of the parties or the subject matter.

NEW SECTION. Section 81. Duty to disclose information -- form -- availability -- filing. (1) Except
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for an adoption proceeding by a stepparent, in any adoption under [sections 1 through 156], a birth parent,
the department, or an agency shall provide a prospective adoptive parent with social and medical histories
of the birth families, including tribal affiliation, if applicable,

{2) In a direct parental placement adoption, the birth family social and medical histories must be
campleted on a form provided by the department and filed with the court when the adoption petition is
filed.

{(3) The department shall make a form available to agencies and court administrators for public

distribution.

NEW SECTION. Section B2. Retention of disclosures. (1) In a direct parental placement adoption,

the disclosures required by [section 81] must be filed with the court in support of the notice of parental
placement filed pursuant to [section 95} and must be permanently maintained.
{2) In an adoption arranged by the department or an agency, the disclosures required by [section

81] must be permanently maintained in the files of the department or the agency.

NEW SECTION. Section 83. Preplacement evaluation -- timing. (1) A child may not be piaced for

purposes of adoption unless the person with whom a child is proposed to be placed has had a preplacement
evaluation completed to determine fitness and readiness as an adoptive parent.

(2} In a direct parental placement adoption, the placing parent must be provided with a copy of the
preplacement evaluation prior to execution of a relinquishment and consent to adoption of the child.

{3) The required preplacement evaluation must provide all pertinent information pertaining to the

topics identified in {section 85].

NEW SECTION. Section B4. Initiation of preplacement evaluation -- who conducts evaluation --

payment of fees. {1} A prospective adoptive parent who wishes to adopt a child may initiate the process
by:
(a) establishing a client relationship with the department or a licensed child-placing agency; or
{b) requesting a preplacement evaluation from either the department or a licensed child-placing
agency.

(2) The department may contract with a licensed social worker or a licensed child-placing agency
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to conduct the evaiuation.

(3) The prospective adoptive parent and the home of the praspective adoptive parent must be
studied and evaluated accerding to the department’s or licensed child-placing agency’s standards for
placement of a chiid.

{4) A department or agency from which an individual is seeking to adopt a child may require the
individual to be evaluated by its own qualified employee or independent contractor even if the individiial
has received a favorable preplacement evaluation from another evaluator.

{5} Fees for the study and report are set by the entity completing them and must be paid for by

the prospective adoptive parent.

NEW SECTION. Section 85. Information to be reviewed in conducting preplacement evaluation.

(1) A preplacement evaluation must include a review of the following information about the prospective
adoptive parent:

{a) a check of criminal conviction data, data on substantiated abuse or neglect of a child under Title
41, chapter 3, and data pertaining to any involvement in incidents of domestic violence by any person over
the age of 13 living in the prospective home;

{b) medical and social history and current health;

(¢} assessment of potential parenting skills;

{d} assessment of ability to provide adequate financial support for a child; and

{e) assessment of the level of knowledge and awareness of adoption issues, including when
appropriate, matters relating to open, interracial, cross-cultural, and special needs adoptions.

(2) {a) The prospective adoptive parent, the department of justice, and other state, county. and
focal agencies, after written notice to the subject of the study, shall give the department or agency
compieting the adoption study substantiated data pertaining to criminal convictions and any reports
concerning domestic violence and substantiated abuse or neglect of children or vulnerable adulis.

{b) The adoption study must also include a check of the youth court records of each person aver
the age of 13 living in the prospective home. Pursuant to sections 41-5-603 and 41-6-8604, the youth court
shall release the requested information to the agency or department completing the adoption study. The
study must include an evaluation of the effect of a conviction, adjudication, or finding of substantiated

abyuse or neglect on the ability to care for a child.
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{3) The preplacement evaluation must include at least one in-home visit with the prospective

adoptive parent and at least one interview with each famiiy member.

NEW SECTION. Section 86. Contents of preplacement evaluation. (1) The preplacement

evaluation report must contain the following information if available:

(a) age and date of birth, nationality, racial or ethnic background, and any religious attiliation;

(b} marital status and family history, including the age and location of any child of the inaividual
and the identity of and relationship to anyone else living in the individual’s household;

{c) physical and mental health and any history of abuse ot alcohol or drugs;

{d) educational and employment history and any special skills;

{e) property and income, including outstanding financial obligations as indicated in & curreni credit
repert or financial statement turnished by the individual;

{f) any previous request for an evaluation or invoivement in an adoptive placement and the outcome
of the evaluation or piacement;

{g) whether the individual has been charged with or convicted of domestic violence or has beern
involved in a substantiated charge of child abuse or neglect or elder abuse or neglect and the disposition
of the charges;

(h) whether the individual is subject to a court order restricting the individual’s right 1o custody or
visitation with a child;

(i} whether the individual has been convicted of a crime other than a minor traffic viclation;

{j), whether the individuai has located a parent interested in placing a child with the individuai for
adoption and, if so, a brief description of the parent and the child; and

(k) any other fact or circumstance that may be relevant in determining whether the individual is
suited to be an adoptive parent, including the quality of the environment in the individual's home and the
functioning of other children in the individual’s household.

{2) The report must contain recommendations regarding the suitability of the subject of the study
to be an adoptive parent.

{3) A preplacement evaluation is valid for 1 year foliowing its date of completion and must be
updated if there is a significant change in circumstances.

(4) Prior to accepting physical custody of a child for purposes of adoption, a prospective adoptive
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parent must have the preplacement evaluation completed by the evaluator, and the evaluation must
specifically address the appropriateness of placing the specifically identified child or children who will be

the subject of the adoption proceedings with the prospective adoptive parent,

NEW SECTION. Section 87. Recommendation. (1) An evaluator shall assess the information

required by [section 85] to determine if it raises a specific concern that placement of any child or a
particular child in the home of the individual would pose a significant risk of harm to the physical or
psychological well-being of the child.

{2) If an evaluator determines that the information assessed does not raise a specific concern, the
evaluator shall find that the individual is suited to be an adoptive parent. The evaluator may comment
ahout any factor that in the evaluator’'s opinion makes the individual suited in general or for a particular
child.

(3) ¥ an evaluator determines that the information assessed raises a specific concern, the
evaluator, on the basis of the criginal or any further investigation, shall find that the individual is or is not

suited 1o be an adoptive parent. The evaluator shall support the finding with a written expianation.

NEW SECTION. Section 88. Distribution of evaluation -- retention -- immunity for evaluator. (1)

jwation- The evaluator shall furnish a copy of

the evaluation to a department, agency, or other person authorized 10 place a child for adoption AND,

UPON PAYMENT BY THE PERSON EVALUATED OF THE COST OF THE EVALUATION SERVICES, TC THE

PERSON EVALUATED.

+2H—The-svaluator-shall-provide—a-signed-copy-of-tho-avalpvation to—the-ndividual-and—to-the
£34(2) An evaluator shall retain the original of a completed or incomplete preplacement evaluation

and a list of each source for each item of information in the evaluation fes-2years. AN EVALUATOR WHO

CEASES TO DO BUSINESS IN MONTANA SHALL GIVE THE EVALUATOR'S RECORDS TO THE

DEPARTMENT FOR RETENTION.

+4+3) Anevatuator, EXCEPT A DEPARTMENT EVALUATOR, who conducted an evaluation in good

faith is not subject to civil liability for anything contained in the evaluation.
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NEW SECTION. Section 89. Action by department. If, before a decree of adoption is issued, the

- department learns from an evaluator or another person that a child has been placed for adoption with an

individual who is the subject of a preplacement evaluation an file with the department containing a finding
of unsuitability, the department shall immediately review the evaluation and make g determination ot

whether the department has authority pursuant to Title 41, chapter 3, to intervene.

NEW SECTION. Section 90. Court waiver for relatives. The court may waive the requiremant ot
a preplacement evaluation when a parent or guardian places a child for adoption directly with an extended
family memner of the child. A postplacement evaluation must be conducted during the pendency of a

proceeding for adoption.

NEW SECTION. Section 91. Filing of evaluation in adoption proceedings. (1} In a direct parental

placement adoption, the preplacement evaluation must be filed with the court in support of the petition to
terminate parental rights for purposes of adoption.

{2) Inan adoption arranged by the department or a licensed child-placing agency, the preplacement
evaluation must be permanently maintained in the files of the department or the licensed child-piacing

agency.

NEW SECTION. Section 92. Requirement for preplacement evaluation. (1} Before the department
or licensed child-placing agency may place a child for purposes of adoption, the prospective adoptive parent
and the home of the prospective adoptive parent must be studied and evaluated as provided in {section 84].

{2) The department or agency shall prepare a written report containing the results of its evaluation.

NEW SECTION. Section 93. Parties to direct parental placement adoption. A parent of a child may
directly place the child for adoption with a specifically identified prospective adoptive parent who:

{1) resides in Montana or in another state that allows direct parental placement;

(2} is known to and has been personally selected by the parent; and

{3) has previously obtained a favorable preplacement evaluation.

NEW SECTION. Section 94. Duties of placing parent. (1) A parent who is directly placing a child
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for adoption shall execute a voluntary relinquishment and consent to adopt, including:

{a) receiving the counseling required by [section 481: and

{b) if the parent is @ minor, being advised by legal counsel other than the attorney representing the
prospective adoplive parent.

(2) Unless-abirth-metherrelies-ontherightto-privasy—a A placing parent shall identify and provide

information on the location of any other legal parent or guardian of the ¢hiid AND ANY QTHER PERSON

REQUIRED TO RECEIVE NOTICE UNDER |SECTICON 67], including:

{a) any current spouse;

{b) any spouse who is the othar hirth parent and to whom the parent was married at the probable
time of conception or birth of the child; and

{c) any adoptive parent.

{3} A placing parent shall identify and provide information pertaining to any Indian heritage of the
child that would bring the child within the jurisdiction of the indian Child Weltare Act, 25 U.8.C. 1801, et
seq.

{4) A parent placing a child for adoption inn & direct parental placement adoption shall provide:

{a) the disclosures of medical and social history required pursuant to [section 811;

{b) a certified copy of the child’s birth certificate or other document certifying the place and date
of the child’'s birth; and

{c) a certified copy of any existing court orders pertaining to custody or visitation of the child.

(8) A parent placing a child for adoption in a direct parental placement adoption shall file a notice
of parental placement.

(6) A parent placing a child for adoption in a direct parental placement adoption shall file a
disclosure of all dishursements made to or for the benefit of the parent by the prospective adoptive parent
or any person acting on behalf of the prospective adoptive parent.

{7) Subject to the iimitations set in {section 148], counseling expenses, legal fees, and the
reasonable costs of preparing reports documenting the required disclosures of medical and social history
and the disclosures documenting disbursements are allowable expenses that can be paid for by the

prospective adoptive parent.

NEW SECTION. Section 95. Direct parental placement -- infarmation to be filed. (1) A parent who
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proposes to place a child for adoption with a prospective adaptive parent who resides in Montana and who
15 not the child’s stepparent or an extended family member shall file with the court of the county in which
the prospective adoptive parent or the parent making the placement resides the following:

(a) a notice of parental placement containing the following information:

(i} the name and address of the placing parent;

(i) the name and address of each prospective adoptive parent;

{iiil the name and address or expected date and place of birth of the child;

{iv) the identity and information on the location of any other legal parent or guardian of the chiid

AND ANY OTHER PERSON REQUIRED TO RECEIVE NOTICE UNDER [SECTION 87], including any current

spouse, any spouse who is the other birth parent and to whom the parent was married at the probabie time
of conception or hirth of the child, and any adoptive parent;

{v) all relevant information pertaining to any Indian heritage of the child that would bring the child
within the jurisdiction of the Indian Child Weltare Act, 25 U.5.C. 1801, et seq.; and r

{vi) the name and address of counsel, a guardian ad litem, or other represeniative, if any, of each
of the parties mentioned in subsections (1}{a){i} through {1}(a)(iii);

{b}) a relinquishment and consent to adoption of the child by the adoptive parent;

(¢) the counseling report required by {section 487;

{d) the medical and social history disclosures required by [section 81];

(e} a report of dishursements identifying all payments made to or to the benefit of the placing
parent by the prospective adoptive parent or anyone acting on the parent’s behalf that contains a statement
by each person furnishing information in the report attesting to the truthfulness of the information furnished
by that person;

{fl a certified copy of the child’s birth certificate or other document certifying the place and date
of the child’s birth;

{g) a certified copy of any existing court orders pertaining to custody or visitation of the child; and

(h} the preplacement evaluation.

(2) The notice of parental placement must be signed by the parent making the placement.

NEW SECTION. Section 96. Duty of prospective adoptive parent to provide preplacement

evaluation. (1) Prior to taking custody of a child whom the prospective adoptive parent intends to adopt,
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the prospective adoptive parent shall obtain a favorable preplacement evaluation.
{2) A placing parent must be provided with a copy of the preplacement evaluation prior to

execution of a relinquishment and consent to adoption of the child.

NEW SECTION. Section 97. Duty to promptly petition. (1) Within 30 days after the filing of a

notice of parental placement or the execution of a relinquishment and consent te the adoption of the child,
whichever is later, a prospective adoptive parent shall promptly act to resolve the child's legal status by
filing:

{a) a petition for termination of parental rights for purposes of adoption, including a reqguest for
custody, that includes:

{iY the relinguishment and consent to adopt executed by any legal parent other than the placing
parent who has filed the notice of parental placement;

(i a certified copy of any court order terminating the rights and duties of any parent or guardian
of the child; and

(il any other evidence supporting termination of the legal rights a person has with regard to the
child;

{b) a petition to adopt the child who is the subject of the proceedings;

{c) a copy of the preplacement evaluation pertaining to the adoptive parent;

{d} a copy of an agreement with the department or a licensed child-placing agency agreeing to
accept supervision over the postplacement evaluation period and to prepare the postplacement evaluation;

(e) a disclosure of all disbursements made with regard to the adoptive placement to date; and

(f) an affidavit from the department reporting on whether any individual has registered with the
putative father registry and claims an interest in the child.

(2) The prospective adoptive parent shall request that the court promptly notice the matters

provided for in subsection (1} for hearing in a timely manner.

NEW SECTION. Section 98. Custody order. (1) The court shall consider the petition to adopt and

shall make a determination as to whether temporary custody should he awarded to the petitioner. In
making that determination, the court shall consider:

{a) the preplacement evaluation that pertains specifically to placement of the child who is the
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subject of the adoption petition with the petitioner; and

(b) if any significant change in the petitioner’s or child’s circumstances has occurred since
preparation of the preplacement evaluation.

(2) Upon a determination that it is in the best interests of the child, the court shall enter an order
granting temporary custody to the prospective adoptive parent.

(3) Upon a determination that it is not in the best interests of the child to place custody with the
prospective adoptive parent, the court shall deny the petition to terminate parental rights of the placing
parent and shail make any other order with regard to the custody of the child that is necessary 1o protect

the well-being of the child.

NEW SECTION. Section 99. Period for postplacement supervision. (1) In a direct parental

placement adoption, the court shall maintain jurisdiction over the placement during a postplacement
evaluation period and issue an order for postplacement supervision and a postplacement avaluation.

(2) The postplacement evaluation period must be supervised and evaluated by a qualified person
appointed, contracted with, or employed by:

(a} the department, if the department has accepted supervision of the placement; or

(b} a licensed child-placing agency.

{3) The court shall provide the evaluator with copies of the petition for adoption and the items filed
with the petition.

(4) A decree of adoption may not be entered for at least 6 months from the date an order is entered

granting temparary custody during the pendency of the proceedings.

NEW SECTION. Section 100. Postplacement evaluation for direct parental placement adoption.

(1} An evaluation must be based on a personal interview with the prospective adoptive parent in the
prospective parent’s home and an observation of the relationship between the child and the prospective
adaptive parent,

{2) An evaluation must be in writing.

{3} At a minimum, the evaluation must include the following information:

{a) assessment of adaptation by the prospective adoptive parent to parenting the child;

(b} assessment of the health and well-being of the child in the prospective adoptive home;
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(¢} analysis of the level of incorparation by the child into the prospective adoptive parent's home,
extended family, and community,

{(d) assessment of the level of incorporation of the child’s previous history into the prospective
adoptive home, such as cultural or ethnic practices, or contact with former foster parents ar biological
relatives; and

{e) an account of any change in the prospective adoptive parent’s marital status or family history,
physical or mental health, home environment, property, income, or financial obligations since the filing of
the preplacement evaluation.

(4) The evaluation must contain a definite recommendation stating the reasons for or against the

proposed adoption.

NEW SECTION. Section 101. Time and filing of evaluation. (1) Unless the court for good cause
allows an earlier or later filing, the evaluator shall file a complete written evaluation with the court within
not less than 90 days and not more than 180 days after receipt of the court’s order for an evaluation.

{2) If an evaluation raises a specific concern, as described in [section B7], the evaiuation must be
filed immediately and must explain why the concern poses a significant risk of harm to the physical or
psychological well-being of the child.

(3) An evaluator shall give the prospective adoptive parent a copy of the evaluation when it is filed
with the court and shall permanently retain a copy of the evaluation and a list of every source for each item
of information in the evaluation. If the evaluator ceases to conduct business in Montana, all evaluations

in the evaluator’s possession must be forwarded to the department for permanent retention.

NEW SECTION. Section 102. Motion to enter adoption decree. (1) The prospective adoptive
parent may file a motion f(')r entry of an adoption decree no sooner than 6 months after the court has
granted temporary custody to the prospective adoptive parent.

{2} The motion must be supperted by the following documents:

(@) the postplacement evaluation prepared pursuant to [section 100}; and

(b} an updated list of all disbursements made in connection with the adoption proceeding.

{3) A notice of hearing is not required for any party whose parental rights have been terminated

in prior proceedings.
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(4) The court shall consider the petition and shall grant or deny the petition pursuant to the
provisions of [sections 125 through 134].

{B) If the petition to adopt is denied, the court shall provide notice to the placing parent that the
petition has been denied and shall take appropriate action for placement of the child pursuant 1¢ [section
1311,

{6) Finality of the decree or the order denying the decree and the time for appeal are determined

pursuant to [section 137].

NEW SECTION. Section 103. Records. All records filed with the court in a direct parentai

nlacement adoption must be permanently maintained by the court.

NEW SECTION. Section 104. Factors to be considered -- best interests of child. (1] Al reievant

factors must be cansidered in determining the best interests of the child in an adoption proceeding. Factors
relevant to the determination of a prospective adoptive parent’s parenting ability, the future security for a
child, and familial stability must be considered. In determining the best interests of the child, the following
factors with regard to a prospective adoptive parent may be considered:

(a) age, as it relates to health, earning capacity, provisions for the support of a child, or niner
relevant circumstances;

{b) marital status, as it relates to the ability to serve as a parent in particularized circumsiances;
and

(c) religion, as it relates to the ability to provide the child with an opportunity for religious or
spiritual and ethical development and as it reiates to the express preference of a birth parent or a child to
be placed with an adoptive parent of a particular religious faith or denomination.

(2) For purpcses of ensuring that the best interests of the child are met, the department or a
licensed child-placing agency is authorized to gather and use, in an appropriate, nonarbitrary manner,
information concerning the age, marital status, and religious beliefs of a prospective adoptive parent. The
authority granted by this subsection includes the authority to receive and to consider, consistent with the
best interests of the child, the preferences of birth parents relating to the age, marital status, or religious
beliefs of an adoptive parent.

{3) Consideration of religious factors by a licensed child-placing agency that is affiliated with a
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particular religious faith is not arbitrary consideration of religion within the meaning of this section.

NEW SECTION. Section 105. Parties to department or agency placement. A parent of a child may
relinquish the child for adoption to the department or a licensed child-placing agency. The department or
agency shall agree in writing to accept the relinguishment of a placing parent as provided in [section 43]

before the relinquishment is valid.

NEW SECTION. Section 108. Duties of placing parent. (1) A parent who is placing a child for

adoption shall compty with the provisions for executing a voluntary relinquishment and consent to adopt.
{2) A parent placing a child for adoption shall identify and provide information on the location of:

{al any other legal parent or guardian of the child AND ANY OTHER PERSON REQUIRED TO

RECEIVE NOTICE UNDER [SECTION 67], including any current spouse; and

(b} any spouse who is the other birth parent and to whom the parent was married at the probable
time of conception or birth of the child.

(3) A parent placing a child for adoption shall identify and provide information pertaining to any
Indian heritage of the child that would bring the child within the jurisdiction of the Indian Child Welfare Act,
25 U.S.C. 1801, et seq.

{4) A parent placing a child for adoption shall provide:

{a) the disclosures of medical and social history;

{bY a certified copy of the child’s bhirth certificate or other document certifying the place and date
of the child’s birth; and

{c) a certified copy of any existing court arders pertaining te custody ar visitation of the child.

NEW SECTION. Section 107. Counseling requirements. To the extent required by [sections 1

through 158] and the department’s or agency’s standards, the department or agency shall provide

counseiing to the parties involved in the adoption.

NEW SECTION. Section 108. Waiting period following placement of child. (1) Once the

department or agency has received custody of the child and placed the child for adoption, the department

or agency shall supervise and evaluate the placement during a 6-month postplacement evaluation period.
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(2) The department or agency may recommend in the postplacement evaluation filed with the
petition for adoption that the court issue a decree of adoption sooner than the 6-month postplacement
evaluation period if:

(a) {i} a period of at least 6 months has elapsed since the department or agency piaced the child
in the prospective adoptive home; and

(i} the department or agency has completed a postplacement evaluation during that period; ar

{bY (i) a postplacement evaluation has been completed and filed with the court; and

(i) there are detailed extenuating circumstances supporting a waiver of the 6-month postplacament
evaluation period.

(3] The department or an agency may recommend the waiver of the B-month postplacement
evaluation period and the postplacement evaluation if the adoptee has been in the petitioner’'s homa as a

foster child for at least 1 year.

NEW SECTION. Section 109. Petition for adoption filed by prospective adoptive parent. After the

child has been placed by the department or agency with the prospective adoptive parent, the parent shall

file a petition for adoption.

NEW SECTION. Section 110. Postplacement department or agency evaluaticin. {1) The

department or agency shall complete a written postplacement evaluation. The postplacement evaiuation
must be conducted according to the department’s or agency’s standards for placement of a child and at
a minimum must include a personal interview with the prospective adoptive parent in that person’s home
and observation of the relationship between the child and the prospective adoptive parent.

(2} Upon the filing of a petition for adoption by the prospective adoptive parent, the department
or agency shall file the postplacement evaluation.

(3} The evaluation must include the following information:

(a} whether the child is legally free for adaption;

{b) whether the proposed home is suitable for the child:

{c} a statement that the medical and social histories of the birth parents and child have been
provided to the prospective adoptive parent:

(d) an assessment of adaptation by the prospective adoptive parent to parenting the child;
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{e} a statement that the 6-month postplacement evaluation period has been complied with or
should be waived;

{f} any other circumstances and conditions that may have a bearing on the adoption and of which
the court should have knowledge;

(g) whether the agency waives notice of the proceeding;

(h} a statement that any applicable provision of law governing an interstate or intercountry
placement of the child has been complied with; and

{i) a statement of compliance with any applicable provisions of the Indian Child Welfare Act, 25
U.S.C. 1901, et seq.

{4) The evaluation must contain a definite recommendation stating the reasons for or against the

proposed adoption.

NEW SECTION. Section 111. Consent to adoption. (1) Upon the filing of the petition for adoption

by the prospective adoptive parent, the department or agency that has custedy of the child shall file its
consent 1o adoption.

{2) Except as provided in subsection {3}, the withdrawal of a consent for an adoption filed by the
department or an agency in connection with that petition for adoption is not permitted.

(3) Upon a motion to withdraw consent, notice and opportunity to be heard must he given to the
petitioner and to the person seeking to withdraw consent. The court may, if it finds that the best interests
of the child will be furthered, issue a written order permitting the withdrawal of the consent.

(4} The entry of a decree of adoption renders a consent irrevocable.

NEW SECTION. Section 112. Relinquishment o stepparent. {1) A parent may relinquish parental

rights for the purposes of adoption of a child by the child’'s stepparent or a member of the child’s extended
family. The relinquishment must be executed in accordance with [sections 42 through 52}. The
relinquishment may be executed at any time after the child is 72 hours old. -

{2) The stepparent or extended family member shall accept the relinquishment in writing.

NEW SECTION. Section 113. Standing to adopt stepchild. (1) A stepparent has standing to file

a petition for adoption of a minor stepchiid of the stepparent’s spouse if:
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{a) the spouse has sole legal and physical custody of the child and the child has been in the
physicai custody of the spouse and the stepparent during the 60 days preceding the filing of a petition for
adoption;

{b} the spouse is deceased or mentally incompetent but, before dying or being judicially declared
mentally incompetent, had legal and physical custody of the child, and the child has resided primarily with
the stepparent during the 12 months preceding the filing of the petition; or

{c} the department or an agency placed the child with the stepparent.

{2) For good cause shown, a court may allow an individual who is not the stepparent hut whao has
the consent af the custodial parent of a child to file a petition for adoption. The petition must be treated
as if the petitioner were a stepparent.

{3) A petition for adoption by a stepparent may be joined with a petition for termination of parental

rights.

NEW SECTION. Section 114, Consent to adoption. (1) Upon the filing of the petition for adoption
by the stepparent, the child’'s parent shall file consent to adoption executed pursuant to [section 115 or
1186].

(2) If the child has attained 12 years of age the child must consent to the adoption.

NEW SECTION. Section 115. Consent to adoption -- stepparent’s spouse. (1) A corsent to

adoption executed by a parent who is the stepparent’s spouse must be signed in the presence of an

individual authorized to take acknowledgements.

{2} A consent must be in writing and must state that:

{a) the parent executing the consent has legal and physical custody of the parent's child and
voluntarily and unequivocally consents to the adoption of the child by the stepparent;

(b) the adoption will not terminate the parental relationship between the parent executing the
consent and the child; and

{ct the parent executing the consent understands and agrees that:

(i} the adoption will terminate the relationship of parent and child between the child’s other parent

and the child and will terminate any existing court order for custody, visitation, or communication with the

child;
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(i} the child and any descendant of the child will retain rights of inheritance from or through the
child’s other parent; and

(iii) a court order for visitation or communication with the child by an individual related to the child
through the parent executing the consent or an agreement or order concerning another individual that is
approved by the court survives the decree of adoption, but that failure to comply with the terms ot the

order or agreement is not a ground for revoking or setting aside the consent or the adoption,

NEW SECTION. Section 116. Consent to adoption -- child’s other parent. A consent executed

by a child’s parent who is not the stepparent’s spouse must be in writing and must state that:

(1} the parent executing the consent voluntarily and unequivocally consents to the adoption of the
child by the stepparent and the transfer to the stepparent’s spouse and the adoptive stepparent of any right
that the parent executing the consent has to legal or physical custody of the child;

{2) the parent executing the consent understands and agrees that:

{a) the adoption will terminate the parent’s parental relationship with the child and will terminate
any existing court order for custody, visitation, or communication with the chitd;

{b) the child and any descendant of the c¢hild will retain rights of inheritance from or through the
parent executing the consent; and

{c) a court order far visitation or communication with the child by an individual related to the child
through the child’s other parent or an agreement or order concerning another individual that is approved
by the court survives the decree of adoption, but that failure to comply with the terms of the order or

agresment is not a ground for revoking or setting aside the consent or the adoption.

NEW SECTION. Section 117. Postplacement evaluation period -- waiver. If the child is a stepchild

or a member of the extended family of the petitioner, the court may, if satisfied that the adoption is in the
best interests of the child, waive the 6-month postplacement evaluation period and the postplacement

evaluation and grant a decree of adoption.

NEW SECTION. Section 118. Petition for adoption -- natice -- hearing. A stepparent who desires

to adopt a stepchild must file a petition for adoption, any necessary consents, any required postplacement

evaluation, give notice of the hearing on the petition, and attend a hearing conducted by the court.
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NEW SECTION. Section 119. Legal consequences of adoption of stepchild. (1} Except as

nrovided in subsections (2) and (3), the legal consequences of an adoption of a stepchild by a stepparent
are the same as the consequences under [section 136].

(2) An adoption by a stepparent does not affect:

{a} the relationship between the adoptee and the adoptee’s parent who is the adoptive stepparent’s
spouse or deceased spouse;

{b) an existing court order for visitation or communication with a child by an individual related to
ihe adoptee through either parent; or

{c) the right of the adoptee or a descendant of the adoptee to inheritance or intestate succession
through or from the adoptee’s former parent.

{3) Failure to comply with an agreement or order is not a ground for challenging the validity of an

adoption by a stepparent.

NEW SECTICN. Section 120. Arrearages of child support. A termination of a parent’s rights and

responsibilities toward a child does not cancel any responsibility to pay arrearages of child support uniess

the party to whom the arrearages are owed agrees in writing to waive payment.

NEW SECTION. Section 121. Adoption of adult. A person who has attained the age of legal

majority may be adopted without the consent of the person’s parents.

NEW SECTION. Section 122. Who may adopt adult or emancipated minor. (1) An adult may

adopt another adult or an emancipated minor pursuant to this section. Mowever, an adult may not adopt
the adult’s spouse. An adoption of an incompetent individual of any age must comply with all requirements
set by law for the adoption of a chiid.

{2} An individual who has adopted an adult or emancipated minor may not adopt another adult or
emancipated minor within 1 year after the adoption uniess the prospective adoptee is a sibling of the

adoptee.

NEW SECTION. Section 123. Consent to adoption. (1) Consent to the adoption of an adult or

emancipated minor is required only of:
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(a) the adoptee;

(b} the prospective adoptive parent; and

(c) the spouse of the prospective adoptive parent unless:

(i} the spouse and the prospective adoptive parent are legally separated; or

(i} the court finds that the spouse is not capable of giving consent or is withholding consent
contrary to the best interests of the adoptee and the prospective adoptive parent.

(2) The consent of the adoptee and the prospective adoptive parent must:

{a) be in writing and be signed in the presence of the court or an individual authorized to take
acknowledgments;

(b) state that the parties agree to assume toward each other the legal relationship of parent and
child and to have all of the rights and be subject to all of the duties of that relationship; and

(c) state that the parties understand the consequences that the adoption may have for any right
of inheritance, property, or support.

{3) The consent of the spouse of the prospective adoptive parent:

{al must be in writing and be signed in the presence of the court or an individual authorized to take
acknowledgments;

{b} must state that the spouse:

(i} consents to the proposed adoption; and

{iit understands the consequences that the adoption may have for any right of inheritance,
property, of support that the spouse has; and

(¢c) may contain a waiver OF NOTICE of any proceeding for adoption.

NEW SECTION. Section 124. Jurisdiction and venue. (1) The court has jurisdiction over a

proceeding for the adoption of an adult or emancipated minor if the petitioner has lived in Montana tor at
least 90 days immediately preceding the filing of a petition for adoption.

{2} A petition for adoption may MUST be filed in the court in the county in which a petitioner lives.

NEW SECTION. Section 125. Procedure. Except as otherwise provided in [sections 121 through

1256}, the procedure and law for adoption of a child set forth in [sections 1 through 156] is applicable in

proceedings for the adoption of an aduit. The provisions concerning the counseling requirement,
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preplacement evaluation, postplacement supervision period, and postplacement evaluation are not applicable

to the adoption of an adult.

NEW SECTION. Section 126. Petition for adoption. (1) A petition for adoption must be fiied in

triplicate, must be notarized by the petitioners, and must specify:

{a) the full names, ages, and place and duration of residence of the petitioners;

{b) the current marital status of petitioners and, if married, the place and date of the marriage;

{c) the circumstances under which the petitioners obtained physical custody of the child and the
name of the individual or agency who placed the chiid;

{d} the date and place of birth of the child, if known;

{e) the name used for the child in the proceeding and, if a change in name is desired, the full name
by which the child is to be known;

{fi that it is the desire of the petitioners that the relationship of parent and child be established
hetween the petitioners and the child and to have all the rights and be subject to all the duties aof that
relationship;

{g) a full description and statement of value of all property owned or possessed by the child;

{n} the facts, if any, that excuse consent on the part of a person whose consent is required for the
adoption;

{i} that any applicable law governing interstate or intercountry placement was complied witi;

(i} that, if applicable, the Indian Child Welfare Act, 25 U.S.C. 1301, et seq., was complied with;

(k) whether a previcus petition has been filed by petitioner to adopt the child at issue or any other
child in any court and the disposition of the petitions; and

() the name and address, if known, of any person who is entitied to receive notice of the petition
tor adaption.

(2) There must be attached to or accompanying the petition:

(a) any written consent required by [sections 125 through 134];

{b) a certified copy of any court order terminating the rights of the child’s parents;

(c) a certified copy of any existing court order in any pending proceeding concerning custody of
or visitation with the child;

(d} a copy of any agreement with a public agency to provide a subsidy for the benefit of the child
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with a special need;
(e} the postplacement evaluation prepared pursuant to [section 100 or 110];
(fy a disclosure of any disbursements made in connection with the adoption proceeding.
(3) One copy of the petition must be retained byrthe court. A copy must be sent to:
{a) the department or to the agency participating in the adoption proceeding; and OR

{(b) the parent placing the child for adoption in a direct parental placement adoption.

NEW SECTION. Section 127. Time for action on petition for adoption -- waiver. Not less than 6

months from the date the child has been placed with the prospective adoptive parent, the prospective
adoptive parent may apply to the court for a decree of adoption. If the best interests of the adoptee are

served, THEN PURSUANT TO [SECTIONS 108 AND 117], the court may waive the 6-month postplacement

evaluation period and summarily consider an adoption petition.

NEW SECTION. Section 128. Notice of hearing. (1) Upon the filing of a petition for adoption,

notice of hearing must be served on:

{a) a person whose consent to adoption is required under [section 39];

(b} the department or agency whose consent to adoption is required;

{c) the spouse of the petitioner if the spouse has not joined in the petition;

(d} a person who has revoked a consent or relinguishment or is attempting to have a consent or
relinquishment set aside; and

(e) any other person named by the court to receive notice.

(2) The notice must direct the person to appear in court at the time specified and to show cause
why the petition should not be granted,

{3) The notice of hearing must be served in a manner appropriate under the Montana Rules of Civil
Procedure.

(4} A notice of hearing is not reguired 16 be served on any party:

{a) whose parental rights have been terminated in prior proceedings;

{b) who waives notice in a relinquishment, consent, or other document signed by the party;

{c} who has consented in writing to an adoption; or

(d) whose consent to adoption is not required under [section 40].
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NEW SECTION. Section 129. Content of notice. The notice required by [section 128] must

contain:

{1) the caption of the petition;

{2) the address and telephone number of the court in which the petition is pending;

(3) a concise summary of the relief requested in the petition;

{4) the name, mailing address, and telephone number of the petitioner or the petitioner’s attorney;
and |

{5) a statement of the method of responding to the notice and the consequences of failure to

respond.

NEW SECTION. Section 130. Hearing on petition for adoption. (1) The petitioners and the child

shall appear at the hearing unless the presence of the child is waived by the court.
(2} The court shall examine the petition, the documents accompanying the petiticn, and the

petitioners and shall receive evidence in support of the petition.

NEW SECTION. Section 131. Granting petition for adaption -- denial of petition. {1} The court
shaii issue a decree of adoption awarding custody of the child to the petitioners based on the eviderice
received if it determines that:

{a) the child has been in the physical custody of the petitioners for at least 6 months, unless the
court for good cause shown waives this requirement pursuant to [section 108 or 117};

{b) notice of hearing on the petition for adoption was praoperly served or dispensed with;

{cl every necessary consent, relinguishment, waiver, disclaimer, or judicial order terminating
parental rights has been cobtained and filed with the court;

{d) any evaluation required by {sections 1 through 158] has been filed with and considered by the
court; and

{e} the adoption is in the best interests of the child.

{2} If the petition for adoption is denied, the court shall dismiss the petition and enter an

appropriate order as to the future custody of the child according to the best interests of the child.

NEW SECTION. Section 132. Best interests of child. (1) in determining whether to grant a
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petition to adopt, the court shall consider all relevant factors in determining the best interests of the child.
The court shall consider factors relevant to the determination of a prospective adoptive parent’s parenting
ability, the future security for a child, and familial stahility,

(2) In a contested adoption proceeding involving a child, the court shall consider the factors set
put in subsection (1} and shall alsc consider:

{a} the nature and length of any relationship already established between a child and any person
seeking to adopt the child;

{b) the nature of any family relationship between the child and any person seeking to adopt the
child and whether that person has established a positive emotional relationship with the child;

{c) the harm that could result to the child from a change in placement;

(d) whether any person seeking to adopt the child has adopted a sibling or haif-sibling of the child;

(e} which, if any, of the persons seeking to adopt the child were selected by the placing parent or
the department or agency whose consent to the adoption is required.

{3) In an indian child placement, the court shall determine if the requirements of the indian Child

Welfare Act, 25 U.S.C. 1901, et seq., have been met.

NEVW SECTION. Section 133. Removal of child from state. Before a decree of adoption is issued,

a petitioner may not remove the child from the state for more than 30 censecutive days without the
permission of:
{1} the court if the child was placed directly for adopticn; or

{2) the department or the agency that placed the child for adoption.

NEW SECTION. Section 134. Decree of adoption. A decree of adoption must state:

(1) the ariginal name of the child;

(2) the name of the petitioner for adoption;

{3} whether the petitioner is married or unmarried;

(4} whether the petitioner is a stepparent of the child;
{5} the name by which the child is to be known;

{6) FOR A CHILD BORN iN MONTANA, adirection to the vital statistics bureau to issue a new birth

certificate unless the adoptee is 12 years ot age or older and reguests that a new certificate not be issued;
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{7} the child’s date and place of birth, if known;

(8) the effect of the decree of adoption as stated in [section 136];

(9) that the adoption is in the best interests of the child; and

{10} whether the birth mother objects to the release of the original birth certificate information upon

the adoptee reaching 18 years of age.

NEW SECTION. Section 135. Communication of decree to department. (1) Within 30 days after

a decree of adoption becomes final, the clerk of court shall send a repart of the adoption to the department.
(2) If petitioners have requested it, the court shall order the vital statistics bureau to issue a new

hirth certificate to the chiid.

NEW SECTION. Section 136. Effect of decree. (1) After the decree of adoption is entered:

(a) the relationship of parent and child and all the rights, duties, and other legal consequences of
the relation of parent and child exist between the adoptee and the adoptive parent and the kindred of the
adoptive parent;

(b} the former parents and the kindred of the former parents of the adoptee, unless they are the
adoptive parents or the spouse of an adoptive parent, are relieved of all parental responsibilities for the
adoptee and have no rights over the adoptee except for a former parent’s duty to pay arrearages for child

support.

+31{2) A decree of adoption should inciude a notice to the vital statistics bureau as tc the birth
mother’'s consent to release of the information on the original birth certificate upon the adoptee reaching
18 years of age.

(3} The relationship of parent and child for the purposes of intestate succession is governed by

Title 72.

NEW SECTION. Section 137. Finality of decree -- expediency. (1) For purposes of appeal, the

decree of adoption is a final order when it is issued.

(2) A person may appeal from the order in the manner and form provided for appeals from a

judgment in civil actions.
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(3} An appeal from a decree of adoption must be heard expeditiously pursuant to the provisions

of [section 78].

NEW SECTION, Section 138. Rights of adoptee. A decree of adoption daoes not affect any right

or benefit vested in the adoptee before the decree became finai.

NEW SECTION, Section 139. Foreign adoption decrees. When the relationship of parent and child

has been created by a decree of adoption of a court of any other state or country, the rights and obligations
of the parties as to matters within the jurisdiction of this state must be determined pursuant to [sections

1 through 156].

NEW SECTION. Section 140. Visitation and communication agreements. {1} Except as otherwise
provided in [sections 1 through 1586], a decree of adoption terminates any existing order cr written or oral
agreement for contact or communication between the adoptee and the birth parents or family.

{2} Any express written agreement entered into between the placing parent and the prospective
adoptive parent after the execution of a relinquishment and consent to adoption is independent of the
adoption proceedings, and any relinquishment and consent to adopt remains valid whether or not the
agreement for contact or communication is later performed. Faiture to perform an agreement is not grounds
for setting aside an adoption decree.

{3} A court may order that an agreement for contact or communication entered into under this
section may not be enforced upon a finding that:

(a) enforcement is detrimental to the child;

{b} enforcement undermines the adoptive parent’s parental authority; or

{c) due to a change in circumstances, compliance with the agreement would be unduly burdensome

to one or more of the parties.

NEW SECTION. Section 141. Confidentiality of records and proceedings. (1) Unless the court

orders otherwise, all hearings held in proceedings under [sections 1 through 156) are confidential and must
be held in closed court without admittance of any person other than interested parties and their counsel.

(2) All papers and records pertaining to the adoption must be kept as a permanent record of the
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court and must be withheld from inspection. A person may not have access to the records, except:

{a) for good cause shown on order of the judge of the court in which the decree of adoption was
entered;

{b) as provided in [sections 141 through 146];

{c) as provided in 50-15-121 and 50-15-122.; OR

(D} THE DEPARTMENT'S CHILD SUPPORT ENFORCEMENT DIVISION PROVIDING SERVICES

UNDER 42 U.5.C. 651, ET SEQ.

{3} Alifiles and records pertaining to adoption proceedings retained by the department, a licensed
child-placing agency, a lawyer, or any authorized agency are confidential and must be withhetd from

inspection, except as provided in 50-15-121, 50-15-122, and [sections 141 through 1461.

NEW SECTION. Section 142. Disclosure of records -- nonidentifying information - consensual

release. (1) The department or authorized person or agency may disclose:

{a) nonidentifying information to an adoptee, an adoptive or birth parent, or an extended family
member of an adoptee or birth parent; and

(b) identifying information to a court-appointed confidential intermediary upon order of the court
or as provided in 50-15-121 and 50-15-122.

(2) Information may be disclosed to any person who consents in writing to the release of
confidential information to other interested persons who have also consented. identifying infarmation
pertaining to an adoption involving an adoptee who is still a child may not be disclosed based upon a

consensual exchange of information unless the adoptee’s adoptive parent consents in writing.

NEW SECT!ON. Section 143. Petition for appointment of confidential intermediary. (1) An adult
adoptee, an adoptive or birth parent, or an adult extended family member of the adoptee or birth parent
may petition the court for disclosure of identifying information regarding the adoptee, a birth child, a birth
parent, or an extended family member.

(2) A petition for disclosure must contain:

(a} as much of the following information as is known by the petitioner:

{i) the name, address, and identification of the petitioner;

(i) the date of the adoptee’s birth;
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liii) the county and state where the adoption occurred;

(ivl the date of the adoption; and

{v) any otherinformation known to the petitioner concerning the birth parents, the adoptive parent,
and the adoptee that could assist in locating the person being sought;

{b) written documentation from a certified confidential intermediary agreeing to conduct the search;
and

(c} if the petitioner is not the adoptee or birth parent, the reason the petitioner is reguesting the

appointment of a confidential intermediary.

NEW SECTION. Section 144. Appointment of confidential intermediary -- duties -- payment. (1)

After a petition for disclosure has been filed under [section 143}, the court shall appoint a confidential
intermediary who shall:

{a) conduct a confidential search for the person sought as requested in the petition for disclosure;

(b} refrain from disclosing directiy or indirectly any identifying information to the petitioner, uniess
ordered to do so by the court; and

{c} make a written report of the results of the search to the court not [ater than 6 months after
appointment.

(2) Upon appointment, a confidential intermediary is entitied to be paid a reasonable fee plus actual
expenses incurred in conducting the search. The fee and expenses must be paid by the petitioner.

(3) A confidential intermediary may inspect otherwise confidential records of the court, the
department, or an authorized agency for use in the search. The confidential intermediary may not disclose
identifying information from the records or any results of a search unless authorized by the court or unless
the parties have executed written consent to the confidential intermedia}y. Nonidentifying information from
any source may be disclosed without further order from the court.

{4) If a confidential intermediary locates the person being sought, a confidential inquiry must be
made as to whether the located person consents to having that person’s present identity disclosed to the
petitioner. The court may request that the confidential intermediary assist in arranging contact between the
petitione} and the located person.

(5) If a confidential intermediary locates the person being sought and the located person does not

consent to having that person’s identity disclosed, identitying information regarding that person may be
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disclosed only upon order of the court for good cause shown.
{6) If the person being sought is found to be deceased, the court may order disclosure of identiiying

information regarding the deceased ta the petitioner.

NEW SECTION. Section 145. Disclosure authorized in course of employment. [Sections 1 through
156] do not preclude an employee or agent of a court, department, or agency from:

(1} inspecting permanent, confidential, or sealed records for the purpose of discharging any
obligation under [sections 1 through 156];

(2) disclosing the name of the court in which a proceeding for adoption occurred or the name of
an agency that placed an adoptee to an individual described in [section 143{1]}] who can verify the
individual’s identity; or

{3) disclosing nonidentifying information contained in confidential or sealed records in accardance

with any other applicable state or federat law.

NEW SECTION. Section 146. Release of ariginal birth certificate -- certificate of adoption. (1} For

a person adopted on or before July 1, 1987, in addition to any copy of an adoptee’s original birth certificate
authorized for release by a court order issued pursuant to 50-15-121 or 50-15-122, the department shall
furnish a copy of the original birth certificate upon the written request of an adoptee.

(2) For aperson adopted between July 1, 1967, and September 30, 1997, in addition to any copy
of an adoptee’s original birth certificate authorized for release by a court arder issued pursuant to
50-15-121 or 50-15-122, the department shall furnish a copy of the original birth certificate upon a court
order.

{3) For a person adopted on or after [the effective date of this section], in addition to any copy of
an adoptee’s original birth certificate authorized for release by a court order issued pursuant to 50-15-121
or b0-156-122, the department shall furnish a copy of the original birth certificate upon:

(a) the written request of an adoptee wha has attained 18 years of age uniess the birth parent has
requested in writing that the original birth certificate not be automatically released:; or

{b) a court order.

{4) For a person adopted on or after [the effective date of this section] and subject to subsection

{6}, upon the request of an adoptive parent or an adoptee who has attained 18 years of age, the-slerk—of
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states the date and place of adoption, the date of birth of the adoptee, the name of each adoptive parent,

and the name of the adoptee as provided in the decree.
(5} A birth parent may request in writing to the vital statistics bureau that the birth certificate for

an adoptee not be released without a court order.

NEW SECTION. Section 147. Fees related to placement for adoption by parent. (1) Reasonable

adoption fees may be paid by the adoptive parent for the actual cost of services. The cost of services must
relate to:

(a) a petition for adoption;

(b} placement of a child;

(c} medical care or services;

{(d} prenatal care;

{e} foster care;

{f} a preplacement evaluation;

(g) counseling related to providing information necessary to make an informed decision to
voluntarily relinguish a child;

(h) travel or temporary living costs for the birth mother;

(i) legal fees incurred for services on behalt of the placing parent;

{j). the reascnable costs incurred by a placing parent in a direct parental placement adoption to
document the disclosures of medical and social histary required by [section 81]; and

(k) other reasonable costs related to adoption that do not include education, vehicles, salary or
wages, vacations, or permanent housing for the birth parent.

{2) A birth parent or a provider of a service listed in subsection (1} may receive or accept a
payment authorized by subsection {1}. The payment may not be made contingent on the placement of a
child for adoption or upon relinquishment of and consent to adoption of the child. If the adoption is not
completed, a person whb is authorized by subsection (1) to make a specific payment is not liable for that
payment unless the pérson has agreed in a signed writing with a birth parent or a provider of a service to

make the payment regardless of the outcome of the proceeding for adoption.
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NEW SECTION. Section 148. Limitations on payment of counseling and legal fees. (1} A

prospective adoptive parent may pay counseling expenses for a maximum of 10 hours of counseling.

(2) A prospective adoptive parent may pay for legal costs entailed for providing legal counsel for
one birth parent unless the birth parents elect joint representation. The right of a relinquishing parent ta
legal counsel paid by the prospective adoptive parent continues only until the relinquishment becomes

irrevocable. An attorney may not represent both a birth parent and a prospective adoptive parent.

NEW SECTION. Section 149. Prohibited activities -- violations -- penalties. (1) A person, other

than the department or a licensed child-piacing agency, may not:

{(a) advertise in any public medium that the person:

{iy knows of a child who is available for adoption; or

{ii} is willing to accept a child for adoption or knows of prospective adoptive parents for a chid;
or

{b) engage in placement activities as defined in [section 151].

{2) An individual other than an extended family member or stepparent of a child may not obtain
fegal or physical custody of a child for purposes of adoption unless the individual has a favorable
preplacement evaluation or a court-ordered waiver of the evaluation.

(3} A person who, as a condition for placement, relinquishment, or consent to the adoption of a
child, knowingly offers, gives, agrees to give, solicits, accepts, or agrees to accept from another person,
either directly or indirectly, anything other than the fees allowed under {section 147} commits the offense
of paying or charging excessive adoption process fees.

(4} Itis illegal to require repayment or reimbursement of anything provided to a birth parent under
[section 147]. All payments by the adoptive parent made on behalf of a birth parent pursuant to this
section are considered a gift to the birth parent.

{6) A person convicted of the offense of paying or charging excessive adoption process fees,
attempting to recover expenses incurred from an adoption process, or otherwise violating [sections 1
through 156] may be fined an amount not to exceed $10,000 in an action brought by the appropriate city

or caunty attorney. The court may also enjoin from further violations any person who violates [sections

1 through 156].
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NEW SECTION. Section 150. Action by department. The department may review and investigate

compliance with [sections 1 through 156] and may maintain an action in court to compel compliance.

NEW SECTION. Section 151. Definitions. As used in [sections 151 through 168], the following

definitions apply:

(1) "Person” includes any individual, partnership, voluntary association, or corporation.

(2) "Placement activities™ means any of the following:

{a) placement of a child for adoption;

{b) arranging ar providing short-term foster care for a child pending an adoptive placement; or

{c) facilitating placement of a child by maintaining a list in any form of birth parents or prospective
adoptive parents.

{3) "Saliciting” means to request, offer, promote, refer, or entice, either directly or indirectly
through correspondence, advertising, or other method, a potential adoptive parent or couple, birth parent

or parents, or placement of a child by a birth parent.

NEW SECTION. Section 152. General duties of department. The department shall:

(1) issue licenses to entities engaged in child placement activities on [the effective date of this
section] if the licensed applicant has met the requirements established by the department by rule;

{2) prescribe the conditions upon which child-placing licenses are issued and revoked; and

{3) adopt rules for the conduct of the affairs of child-placing agencies that are consistent with the

welfare of children.

NEW SECTICN. Section 153. License required -- term of license -- no fee charged. (1) Only an

entity holding a current child-placing agency license issued by the department may act as an agency for
the purpose of:

(a) procuring or selecting proposed adoptive homes;

(b) placing children in proposed adoptive homes;

(c) soliciting persons to adopt children or arranging for persons to adopt children;

(d) soliciting persons ta relinquish children or place children in potential adoptive homes; or

(e} engaging in placement activities.
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(2} Licenses are valid for 1 year after issuance. A fee may not be charged for a license.

NEW SECTION. Section 154, Requirements for licensure. The department may issue licenses to

agencies meeting the following minimum requirements:

{1) The chief function of the agency or a specific program within the agency must be the care and
piacement of children.

(2) The agency operates on a nonprofit basis and is financially responsible in and for its operation.

(3} The agency meets the requirements as designated by the department by rule.

(4} The directing or managing personnel of the agency must be qualified both on the basis of
professional educational experience and character.

(B} Complete records must be kept of both the children and adopting parents with which the
agency deals, and the records must be maintained in accordance with {section 141].

(8) The agency shall maintain and use an in-state office for making a social study of the child and
proposed adoptive parent before placement of the child, particularly with regard to:

{a) the physical and mental health, emotional stahility, and personal integrity of the adaptive parent
and the parent’s ability to promote the child’s welfare; and

(b) the physical and mental condition of the child and the child’s family background.

(7} The agency must have the ability to provide education for adoptive parents and counseling for
placing parents as required in [section 48] and department rules.

(8) The agency shall agree to cooperate with courts having jurisdiction in adoptive matters and with
other public agencies having to deal with the welfare of children.

(3) The agency shall, annually, submit a full, complete, and true iinancial statement to the
department, and the statement must contain a full accounting of the operations of the agency during the

preceding year.

NEW SECTION. Section 155. Investigation of agencies -- cancellation of licenses. (1) The

department may, through its authorized representative, investigate the operaticns of licensed agencies and
may cancel licenses for failure to observe prescribed rules or to maintain minimum requirements. An
agency shall give to representatives of the department all information requested and allow them to observe

the operation of the agency.
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{2) When the department finds, upon the basis of the statement required by [section 154(9)] or
upon its own investigation, that an agency has not conducted or is financially incapable of conducting its
operations according to the established standards, the department may suspend, revoke, or deny a license

for the agency.

NEW SECTION. Section 156. Violation a misdemeanaor -- penalty. (1) Any person who maintains

or conducts an agency for procuring the adoption of children or assists in the maintaining or conducting
of an agency without first obtaining a child-placing license is guiity of a misdemeanor and upon conviction
of a first offense shall be punished by a fine not exceeding $1,000 or imprisonment for up to 1 year in jail
and shall be enjoined from further engaging in agency activities.

{2) Upon the second conviction of a person for violation of [sections 153 through 155], the person
is guilty of a felony and may be punished by a fine not exceeding $10,000 or imprisonment for up to 5

years in prison and shall be enjcined from further engaging in agency activities.

Section 157. Section 2-6-104, MCA, is amended to read:
"2-6-104. Records of officers open to public inspection. Except as provided in 40-8-126-and

27-18-111 and [section 141}, the public records and other matters in the office of any officer are at all

times during office hours open to the inspection of any person.”

Section 158. Section 2-18-606, MCA, is amended to read:

"2-18-606. Parental leave for state employees. {1) The department of administration shall develop
a parental leave policy for permanent state employees. The policy must permit an employee to take a
reasonable leave of absence and permit the employee to use sick leave, immediately following the birth or
placement of a child, for a period not to exceed 15 working days if;

(a) the employee is adopting a child; or

(b) the employee is a birth father.

{2} As used in this section, "placement" means placement for adaption as defined in 40-8-103

33-22-130."

Section 159. Section 17-7-602, MCA, is amended to read:
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*17-7-602. Statutory appropriations -- definition -- requisites for validity. (1} A statutory
appropriation is an appropriation made by permanent law that authorizes spending by a state agency
without the need for a biennial legislative appropriation or budget amendment.

(2} Except as provided in subsection (4), to be effective, a statutory appropriation must comply
with both of the following provisions:

{a) The law c¢ontaining the statutory authority must be listed in subsection {3}.

{b) The law or portion of the law making a statutory appropriation must specifically state that a
statutory appropriation is made as provided in this section. '

{3) The following laws are the only laws cantaining statutory appropriations: 2-9-202: 2-17-105;
2-18-812;3-56-901;5-13-403;10-3-203; 10-3-310; 10-3-312; 10-3-314; 10-4-301; 15-1-111; 156-23-706;
16-30-195; 15-31-702; 15-37-117; 16-38-202; 15-65-121; 15-70-101; 16-1-404; 16-1-410; 16-1-411;
16-11-308; 17-3-106; 17-3-212; 17-5-404; 17-5-424; 17-5-804; 17-6-101; 17-6-201; 17-7-304,;
18-11-112; 18-2-502; 19-6-709; 19-9-1007; 19-17-301; 19-18-512; 18-18-513; 19-18-606; 19-19-205;
19-19-305; 19-19-5086; 20-8-107; 20-8-111; 20-9-361; 20-26-1503; 23-5-136; 23-5-306; 23-5-409;
23-5-610; 23-5b-612; 23-5-631; 23-7-301; 23-7-402; 32-1-537; 37-43-204; 37-51-501; 39-71-503;
39-71-907; 39-71-2321; 39-71-2504; [section 16]; 44-12-206; 44-13-102; 50-4-623; 50-5-232;
50-40-206; 53-6-150; 53-6-703; 53-24-206; 60-2-220; 67-3-205; 75-1-1101; 75-5-1108; 75-6-"14;
75-11-313; 76-12-123; 80-2-103; 80-2-222; 80-4-416; 81-5-111; 82-11-136; 82-11-161; 85-1-220;
85-20-402; 90-3-301; 90-4-215; 90-6-331; 90-7-220; 90-7-221; and 90-9-306.

(4) There is a statutory appropriation to pay the principal, interest, premiums, and costs of issuing,
paying, and securing ail bonds, notes, or other obligations, as due, that have been authorized and issued
pursuant to the laws of Montana. Agencies that have entered into agreements authorized by the laws of
Montana to pay the state treasurer, for deposit in accordance with 17-2-101 through 17-2-107, as
determined by the state treasurer, an amount sufficient to pay the principal and interest as due on the
bonds or notes have statutory appropriation authority for the payments. {In subsection (3): pursuant to sec.
7, Ch. 567, L. 1991, the inclusion of 19-6-709 terminates upon death of last recipient eligible for

supplemental benefit; and pursuant to sec. 7{2), Ch. 29, L. 1995, the inclusion of 15-30-195 terminates
July 1, 2001.)"

Section 160. Section 25-1-201, MCA, is amended to read:
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"25-1-201. Fees of clerk of district court. {1) The clerk of the district court shall coilect the
following fees:

{a) at the commencement of each action or proceeding, except a petition for dissolution of
marriage, from the plaintiff or petitioner, $80; for filing a complaint in intervention, from the intervenor,
$80; for filing a petition for dissolution of marriage, a fee of $120; and for filing a petition for legal
separation, a fee of $120;

(b} from each defendant or respondent, on appearance, $60;

{c} on the entry of judgment, from the prevailing party, $45;

{d) for preparing copies of papers on file in the clerk’s office, 50 cents per page for the first five
pages of each file, per request, and 25 cents per additional page;

{(e) for each certificate, with seal, $2;

{f} for cath and jurat, with seal, $1;

{g) for search of court records, 50 cents for each year searched, not to exceed a total of $25;

{h) for filing and docketing a transcript of judgment or transcript of the docket from all other courts,
the fee for entry of judgment provided for in subsection (1}{(c);

(i) far issuing an execution or order of sale on a toreclosure of a lien, $5;

{jY for transmission of records or files or transfer of a case to another court, $5;

{k} for filing and entering papers received by transfer from other courts, $10;

{I) for issuing a marriage license, $30;

(m} on the filing of an application for infarmal, formal, or supervised probate or for the appointment
of a personal representative or the filing of a petition for the appointment of a guardian or conservator, from
the applicant or petitioner, $70, which includes the fee for filing a will for probate;

{n} on the filing of the items required in 72-4-303 by a domiciliary foreign personal representative
of the estate of a nonresident decedent, $65;

(o) for filing a declaration of marriage without soclemnization, $30;

{p) for filing a mation for substitution of a judge, $100;

{q) for filing a petition for adoption, $75.

{2} Except as provided in subsections (3} through {8}, 32% of all fees collected by the clerk of the
district court must be deposited in and credited to the district court fund. If no district court fund exists,

that portion of the fees must be deposited in the general fund for district court operations. The remaining
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portion of the fees must be remitted to the state to be deposited as provided in 19-5-404.

{31 In the case of a fee collected for issuing a marriage license ar filing a declaration of marriage
without solemnization, $14 must be deposited in and credited to the state general fund, $6.40 must be
deposited in and credited to the county general fund, and $9.60 must be remitted to the state to be
dlep'osited as provided in 19-5-404.

14) Of the fee for filing a petition for dissolution of marriage or legal separation, $40 must be
deposited in the state general fund, $35 must be remitted to the state to be deposited as previded in
19-5-404, $5 must he deposited in the children’s trust fund account established by 41-3-702, and $20
must be deposited in and credited to the district court fund. If no district court fund exists, the $20 must
be deposited in the general fund for district court operations.

{5) (a) Before the percentages contained in subsection (2} are applied and the fees deposited in the
district court fund or the county general fund or remitted to the state, the clerk of the district court shail
deduct from the following fees the amounts indicated:

{i) at the commencement of each action or proceeding and for filing a complaint in intervention as
provided in subsection {1}(a}, $35;

{ii} from each defendant or respondent, on appearance, as provided in subsection {1}{b), $25;

{ii) on the entry of judgment as provided in subsection (1}(c), $15; and

(iv} from the applicant or petitioner, on the filing of an application for probate or for the appointment
of a personal representative or on the filing of a petition for appointment of a guardian or conservator, as
provided in subsection (1){m), $15.

(b} The cierk of the district court shall deposit the money deducted in subsection {5i{a} in the
county general fund for district court operations uniess the county has a district court fund. If the county
has a district court fund, the money must be deposited in that fund.

(6} The fee for filing a motion for substitution of a judge as provided in subsection (1}{p) must be
remitted to the state to be deposited as provided in 19-5-404.

(7} Fees collected under subsections (1)(d) through (1}{i) must be deposited in the district court
fund. If no district court fund exists, fees must be depasited in the generaf fund for district court operati}ons.

{8) The clerk of the district court shall remit to the credit of the state genaral fund $20 of each fee
collected under the pravisions of subsections (1Ha) through {1){c), {1}{m), and {1}(n) to fund a porticn of

judicial salaries.

"Legislative

\, Services - 74 - HB 163

b Division
N



55th Legislature HBO163.03

—

O W W N e bW N

W ON N RN ON N NN NN 8 s a a a S A -
O © O N OO v s W N, OWwm N O R W N -

(9) The clerk of district court shall remit to the credit of the special revenue account established

in [section 18] $70 of the filing fee required in subsection {1){g), AND $5 OF THE FILING FEE MUST BE

DEPOSITED IN THE DISTRICT COURT FUND. IF NO DISTRICT COURT FUND EXISTS, FEES MUST BE

DEPOSITED IN THE GENERAL FUND FOR DISTRICT COURT OPERATIONS."

Section 161. Section 33-22-130, MCA, is amended to read:

"33-22-130. Coverage for adopted children from time of placement -- preexisting conditions. (1)
Each group and individual disability policy, certificate of insurance, or membership contract that is delivered,
issued for delivery, renewed, extended, or modified in this state must provide coverage far an adopted child
of the insured or subscriber to the same extent as for natural children of the insured or subscriber.

{(2) The coverage required by this section must be effective from the date of piacement for the
purpose of adoption and must continue unless the placement is disrupted prior to legal adoption and the
child is removed from placement. Coverage at the time of placement must include the necessary care and
treatment of medical conditions existing prior to the date of placement.

(3} As used in this section, "placement” means plasementtoradoptionas-defined-n-40-8-103 the

transfer of physical custody of a child who is legally free for adoption 1o a persan who intends to adopt the

child."”

Section 162. Section 33-30-1016, MCA, is amended to read:

"33-30-1016. Coverage for adopted children from time of placement -- preexisting conditions. (1)
Each individual or group membership contract issued or amended by a health service corporatien in this
state that provides coverage of dependent children of a member must provide coverage for an adopted child
of the member to the same extent as for natural children of the memﬁer.

(2) The coverage required by this section must be effective from the date of placement for the
purpose of adoption and must continue unless the placement is disrupted prior to legal adoption and the
child is removed from placement. Coverage at the time of placement must include the necessary care and
treatment of medical conditions existing prior to the date of placement.

{3) As used in this section, "placement " means-placementforadeptian has the meaning as defined
in 48-8-103 33-22-130."
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Section 163. Section 33-31-114, MCA, is amended to read:

"33-31-114. Coverage for adopted children from time of placement -- preexisting conditions. (1)
Each health maintenance contract regulated under this chapter must provide coverage for an adopted child
of the enrollee 1o the same extent as for natural children of the enrollee.

(2) The coverage required by this section must be effective from the date of placement for the
purpose of adoption and must continue unless the placement is disrupted prior to legal adoption and the
child is removed from placement. Coverage at the time of placement must include the necessary care and
treatment of medical conditions existing prior to the date of placement.

(3) As used in this section, "placement" means-placerenttoradeptien has the meaning as defined
in 48-8-103 33-22-130."

Section 164. Section 37-60-301, MCA, is amended to read:

"37-60-301. License required. (1) Except as provided in 37-60-105, it is unlawful for any person
to act as or perform the duties as defined in 37-60-101 of a contract security company or proprietary
security organization, a private investigator, or a private security guard without having first obtained a
license from the board. Those persons licensed on April 18, 1983, shali retain their current licensure status
and shall renew their licenses on the renewal date as prescribed by the department.

{2) .1t is unlawful for any unlicensed person to act as, pretend to be, or represent to the public that
the person is licensed as a private investigator, a contract security company, a propristary security
organization, or a private security guard.

{3) A person appointed by the court as a confidential intermediary under [section 144] is not

required to be licensed under this chapter. A person who is licensed under this chapter is not authorized

to act as a confidential intermediary, as defined in [section 3], without meeting the requirements of [section

144].

{3H4) A person who knowingly engages an unlicensed private investigator, private security guard,

or contract security company is guilty of 8 misdemeanor punishable under 37-60-411."

Section 165. Section 40-6-108, MCA, is amended to read:
"40-6-108. Statute of limitations. {1} An action may be commenced at any time for the purpose

of declaring the existence or nonexistence of the father and chiid relationship presumed under subsestien
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(2) After the presumption has been rebutted, paternity of the child by another maa individual may
be determined in the same action if the other man individual has been made a party,

{3} An action to determine the existence or nonexistence of the father and child relationship as to
a child who has no presumed father under 40-6-105:

{a) may not be brought by the c_:hild later than 2 years after the child attains the age of majority;

(b) may be brought by a state agency at any time after the first application is made under Title IV-D
of the Social Security Act for services to the child and before the child attains the age of majority. This
subsection is intended to apply retroactively, within the meaning of 1-2-102, to any child for whom a
paternity action was barred or could have been barred by a shorter limitation period. However, in previously
barred actions that are revived by this subsection, the father is not liable to the state agency for support
of the child.

{4) The father’s liability for a statutory debt created by the payment of public assistance is limited
to the amount of assistance paid during the 2-year period preceding commencement of the action. This
subsection does not limit the subsequent accrual of a statutory debt.

(5} Section 40-6-107 and this section do not extend the time within which a right of inheritance
or a right to a succession may be asserted beyond the time provided by law relating to distribution and
closing of decedents’ estates or to the determination of heirship or otherwise.

(6} After the conclusion of an adoption proceeding under Fitle-40,—chapter8 [sections 1 through

1561, a further action to declare the existence or nonexistence af the father and child relationship of the

adopted child may not be commenced, except as provided in 40-8-112."

Section 166, Section 41-3-609, MCA, is amended to read:
"41-3-609. Criteria for termination. (1) The court may order a termination of the parent-child legal
relationship upon a finding that any of the following circumstances exist:

(@) the parents have relinquished the child pursuant to 48-6-335 [sections 43 and 51];

{b) the child has been abandoned by the parents as set forth in 41-3-102(7}(e);
{c) the child is an adjudicated youth in need of care and both of the following exist:
{i) an appropriate treatment plan that has been approved by the court has not been complied with

by the parents or has not been successful, and
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(i) the conduct or condition of the parents rendering them unfit is unlikely to change within a
reasonable time; or

{d) the parent has failed to successfully complete a treatment plan approved by the court within
the time periods allowed for the child to be in foster care under 41-3-410 unless it orders other permanent
legal custody under 41-3-410.

{2) In determining whether the conduct or condition of the parents is unlikely to change within a
reasonable time, the court must shall enter a finding that continuation of the parent-child legal relationship
will likely result in continued abuse or negiect or that the conduct or the condition of the parents renders
the parents unfit, unable, or unwilling to give the child adequate parental care. In making the
determinations, the court shall consider but is not limited to the following:

(a) emotional illness, mental illness, or mental deficiency of the parent of such duration or nature
as to render the parent unlikely to care for the ongoing physical, mental, and emotional needs of the child
within a reasonable time;

(b) a history of violent behavior by the parent;

(¢} a single incident of life-threatening or gravely disébling injury to or disfigurement of the child
caused by the parent;

(d) excessive use of intoxicating liquor or of a narcotic or dangerous drug that affects the parsnt’s
ability to care and provide for the chiid;

(e} present judicially ordered long-term confinement of the parent;

(f} the injury or death of a sibling due to proven parental abuse aor neglect; and

{g} any reasonable efforts by protective service agencies that have been unable to rehabiiitate the
parent.

(3) In considering any of the factors in subsection {2} in terminating the parent-child relationship,
the court shall give primary consideration to the physical, mental, and emational conditions and needs of
the child. The court shall review and, if necessary, order an evaluation of the child’s or the parent’s
physical, mental, and emotional conditions.

{4} A treatment plan is not required under this part upon a finding by the court following hearing

{a) two medical doctors submit testimony that the parent is so severely mentally ill that the parent

cannot assume the role of parent;
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{b) the parentis incarcerated for more than 1 year and a treatment plan is not practical considering
the incarceration; or

(c} the death of a sibling caused by abuse or neglect by the parent has occurred.

(6) If a person is convicted of a felony in which sexual intercourse occurred or if a minor is
adjudicated a delinquent youth because of an act that, if committed by an aduit, would be a felony in which
sexual intercourse occurred and, as a result of the sexual intercourse, a - ild is born, the court may

terminate the offender’s parental rights to the child at any time after the conviction or adjudication.”

Section 167. Section 41-5-603, MCA, is amended to read:

"41-5-603. Youth court and department records. {1} Except as provided in subsection (2), all
youth court records on file with the clerk of court, including reports of preliminary inguiries, petitions,
mations, other filed pleadings, court findings, verdicts, orders, and decrees, are open to public inspection
until the records are sealed under 41-5-604.

(2} Saocial, medical, and psychological records, predispositional studies, supervision records of
probationers, and any report, charge, or allegation that is not adjudicated pursuant to this chapter are open
anly to the following:

(a} the youth court and its professional staff;

{b) representatives of any agency providing supervision and having legal custady of a youth;

(cy any other person, by order of the court, having a legitimate interest in the case or in the work
of the court;

{d) any court and its probation and other professional staff or the attorney for a convicted party
who had been a party to proceedings in the youth court when considering the sentence to be impoesed upon
the party;

{e) the county attorney;

{f) the youth who is the subject of the repart or record, after emancipation or reaching the age of
majority;

(@) a member of a county interdisciplinary child information team formed under 52-2-211 wheo is
not listed in this subsection (2);

{h) members of a local interagency staffing group provided for in 52-2-203; ard

(i} persons allowed access to the records under 45-5-624(7); and
[ Legislative

ervices -79 - HB 163

Division



55th Legislature HB0O163.03

o2 S = - B

o o o o~

11

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

{i) persons allowed access under [section 85].

{3) Any part of records information secured from records listed in subsection (2), when presented
to and used by the court in a proceeding under this chapter, must also be made available to the counsel
for the parties to the proceedings.

{4) After youth court and department records, reports of preliminary inquiries, predispositional

studies, and supervision records of probationers are sealed, they are not open to inspection except, upon

order of the youth court, for good cause to:

(a) those persons and agencies listed in subsection {2); and
{b) adult probation professional staff preparing a presentence report an a youth who has reached

the age of majority.”

Saction 168. Section 41-5-604, MCA, is amended to read:

"41-5-604. Disposition of records. (1) Except as provided in subsections (2} and {5}, youth court
records and law enforcement records pertaining to a youth covered by this chapter must be physically
sealed 3 years after supervision for an offense ends. The records may be unsealed if a new offense is
committed.

{2} In those cases in which jurisdiction of the court or any agency is extended beyond the youmn's
18th birthday, the records and files not exempt from sealing under subsection (5) must be physically sealed
upon termination of the extended jurisdiction.

(3} Upon the physical sealing of the records pertaining to a vouth pursuant to this section, an
agency or department that has in its possession copies of the sealed records shall also seal or destroy the
copies of the records, Anyone violating the provisions of this subsection is subject to contempt of court.

{4) This section does not prohibit the destruction of records with the consent of the youth court
judge or county attorney after 10 years from the date of sealing.

(5} The requirements for sealed records in this section do not apply to fingerprints, DNA records,
photographs, youth traffic records, records in any case in which the youth did not fuifill all requirements

of the court’s judgment or disposition, or records referred to in 45-5-624(7)} or [section 85]."

Section 169. Section 50-15-223, MCA, is amended to read;

"50-15-223. Certificates of birth following adoption, legitimation, or determination or
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acknowledgment of paternity. {1} The department shall estabiish a new certificate of birth for a person born
in this state when the department receives the following:

{a) a certificate of adoption, as provided in 50-15-311, a certificate of adoption prepared and filed
in accordance with the laws of another state or foreign country, or a certified copy of the decree of
adoption, together with the information necessary to identify the original certificate of birth and to establish
a new certificate of birth; or

(b) a request that a new certificate be established if the request shows that:

(i} adistrict court has determined the paternity of the person; or

{ii} both parents have acknowledged the paternity of the person and request that the surnrame be
changed from that shaown on the original certificate.

{2} The date of birth and the city and county of birth must be stated in the newly established
certificate of birth. The department shall substitute the new certificate of birth for the original certificate
of birth in the files. The original certificate of birth and the evidence of adoption, legitimation, court
determination of paternity, or paternity acknowledgment may-Rotbe are only subject ta inspection, except

upon order of a district court, as provided by rule, as provided in [sections 141 through 146}, or as

otherwise provided by state law.

{3} Upon receipt of a report of an amended decree of adoption, the department shall amend the
certificate of birth as provided in rules adopted by the department.

{4) Upon receipt of a report or decree of annulmeni of adoption, the department shall restore the
original certificate of birth issued before the adoption to its place in the files and the certificate of birth
issued upon adoption and evidence pertaining to the adoption proceeding may not be open to inspection,
except upon order of a district court or as provided by rule adopted by the department.

{5) Upon wriﬁen request of both parents and receipt of a sworn acknowledgment and other
credible evidence of paternity signed by both parents of a child born outside of marriage, the department
shall reflect the paternity on the child’s certificate of birth if paternity is not already shown on the certificate
of birth.

(6} 1f a certificate of birth is not on file for the adopted child for whom a new certificate of birth
is to be established under this section and the date and place of birth have not been determined in the
adoption or paternity proceedings pertaining to the child, a delayed certificate of birth must be filed with

the department, as provided in 50-15-204, before a new certificate of birth may be established. The new
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certificate of birth must be prepared on a form prescribed by the department.

{7) When a new certificate of birth is established by the department, the department may direct
that all copies of the ariginal certificate of birth in the custody of any other custodian of vital records in this
state either be sealed from inspection or be forwarded to the department for sealing from inspection.

{8) (a) The department shall, upon request of the adopting parents, prepare and register a
certificate of birth in this state for a person born in a foreign country who is not a citizen of the United
States and who was adopted through a district court in this state.

(b} The certificate of birth must be established by the department upon receipt of a certificate of
adoption, conforming to the requirements of 50-15-311, from the court that reflects entry of an order of
adoption, proof of the date and place of the child’s birth, and a request for the estabiishment of a ceriificate
of birth from the court, the adopting parents, or the adopted person, if the person is 18 years of age or
older.

(c) The certificate of birth must be labeled "Certificate of Foreign Birth"” and must contain the actual
country of birth. A statement must be included on the certificate indicating that it is not evidence of United
States citizenship for the child for whom it is issued.

{(d) After registration of the’ certificate of birth in the new name of the adopted person, the
department shall seal and file the certificate of adoption, which is not subject to inspection, except .pon
order of the district court, as provided by rule, or as otherwise provided by state law.

{9) The department may promulgate rufes necessary to implement this section."

Section 170. Section 52-2-505, MCA, is amended to read:
"B2-2-505. Records to be confidential. All records regarding subsidized adaption are confidential

and may be disclosed only in accordance with the provisions of 48-8-1286 [section 141]."

NEW SECTION. Section 171. Repealer. Sections 40-6-125, 40-6-126, 40-6-127, 40-6-128,

40-6-129,40-6-130,40-6-135,40-8-101,40-8-102, 40-8-103, 40-8-104, 40-8-105, 40-8-106, 40-8-107,
40-8-108,40-8-109,40-8-110,40-8-111,40-8-112,40-8-113,40-8-114,40-8-115,40-8-116,40-8-117,
40-8-121,40-8-122,40-8-123, 40-8-124,40-8-125,40-8-126,40-8-127,40-8-128, 40-8-135, 40-8-1386,
40-8-201, and 40-8-202,52-2-401,52-2-402, 52-2-403, 52-2-404,52-2-405, 52-2-406, AND 52-2-407,

MCA, are repealed.
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NEW SECTION, Section 172. Severability. If a part of [this act] is invalid, all valid parts that are

severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its
applications, the part remains in effect in all valid applications that are severabie from the invalid

applications.

NEW SECTION. Section 173. Applicability. {1} [Sections 1 through 156] apply to proceedings

commenced on or after October 1, 1997,
(2) A petition for adoption filed prior to October 1, 1997, is governed by the law in effect at the
time the petition was filed.

{3) The putative father registry requirements apply to children born on or after October 1, 1997.

NEW SECTION. Section 174. Code commissioner instructions. The code commissioner shall

renumber Fie-41-ehapiecd—and Title 52, chapter 2, parte-4-and PART 5, as an integral part of [sections

1 through 156] and make any changes necessary to reflect the renumbering. The entire body of material

must be codified as Title 42.

NEW SECTION. Section 175. Termination. [Sections 27, 59, 64, 68, 68 69, and 74] terminate

October 1, 1998,

NEW SECTION. Section 176. Notification to tribal governments. The secretary of state shall send

a copy of [this act] 1o each tribal government located on the seven Montana reservations.

NEW SECTION. Section 177. Effective dates. (1) Except as provided in subsection {2), [this act]

is effective October 1, 1997.

{2) [Sections 19 through 26, 28 through 38, 60, 65, 67, 69 68, and 75] are effective October 1,

19938.
-END-
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