
55th Legislature 

HOUSE BILL NO. 152 

INTRODUCED BY GRADY 

HB0152.01 

2 

3 

4 

BY REQUEST OF THE DEPARTMENT OF ENVIRONMENTAL QUALITY 

5 A BILL FOR AN ACT ENTITLED: "AN ACT SEPARATING THE MONTANA HAZARDOUS WASTE AND 

6 UNDERGROUND STORAGE TANK ACT INTO TWO ACTS BY TRANSFERRING THE UNDERGROUND 

7 STORAGE TANK PROVISIONS INTOA SEPARATE ACT; AND AMENDING SECTIONS 75-2-216, 75-10-210, 

8 75-10-401, 75-10-402, 75-10-403, 75-10-404, 75-10-405, 75-10-409, 75-10-410, 75-10-411, 

9 75-10-413, 75-10-415, 75-10-416, 75-10-420, 75-10-423, 75-10-424, 75-11-203, 75-11-302, AND 

10 75-11-309, MCA." 

11 

12 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

13 

14 NEW SECTION. Section 1. Short title. [Sections 1 through 15] shall be known and may be cited 

15 as the "Montana Underground Storage Tank Act". 

16 

17 NEW SECTION. Section 2. Findings and purpose. The legislature finds that petroleum products 

18 and hazardous substances stored in underground tanks are regulated under the federal Resource 

19 Conservation and Recovery Act of 1976, as amended, and must be addressed and controlled properly by 

20 the state under [sections 1 through 15]. It is the purpose of [sections 1 through 15] to. authorize the 

21 department to establish, administer, and enforce an underground storage tank leak prevention program for 

22 these regulated substances. The department may use the authority provided in [sections 8 through 131 and 

23 other appropriate authority provided by law to remedy violations of requirements established under [sections 

24 1 through 151. 

25 

26 NEW SECTION. Section 3. Definitions. Unless the context requires otherwise, in [sections 1 

27 through 15], the following definitions apply: 

28 (1) "Board" means the board of environmental review provided for in 2-15-3502. 

29 (2) "Department" means the department of environmental quality provided for in 2-15-3501. 

30 (3) "Dispose" or "disposal" means the discharge, injection, deposit, dumping, spilling, leaking, or 
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placing of any regulated substance into or onto the land or water so that the regulated substance or any 

2 constituent of the regulated substance may enter the environment or be emitted into the air or discharged 

3 into any waters, including ground water. 

4 (41 "Person" means the United States, an individual, firm, trust, estate, partnership, company, 

5 association, corporation, city, town, local governmental entity, or any other governmental or private entity, 

6 whether organized for profit or not. 

7 (5) "Regulated substance": 

8 (a) means: 

9 (i) a hazardous substance as defined in 75-10-602; or 

1 O (ii) petroleum, including crude oil or any fraction of crude oil, that is liquid at standard conditions 

11 of temperature and pressure (60 degrees F and 14. 7 pounds per square inch absolute); 

12 (b) does not include a substance regulated as a hazardous waste under Title 75, chapter 10, part 

13 4. 

14 (6) "Storage" means the actual or intended containment of regulated substances, either on a 

15 temporary basis or for a period of years. 

16 (7) "Underground storage tank": 

17 (a) means, except as provided in subsections (7)(b)(il through (7)(b)(xi): 

18 (i) any one or a combination of tanks used to contain a regulated substance, the volume of which 

1 9 is 1 0% or more beneath the surface of the ground; and 

20 (iii any underground pipes used to contain or transport a regulated substance and connected to a 

21 storage tank, whether the storage tank is entirely aboveground, partially aboveground, or entirely 

22 underground; 

23 (b) does not include: 

24 (i) a farm or residential tank that was installed as of April 27, 1995, that has a capacity of 1,100 

25 gallons or less, and that is used for storing motor fuel for noncommercial purposes; 

26 (ii) a farm or residential tank that was installed as of April 27, 1995, that has a capacity of 1,100 

27 gallons or less, and that is used for storing heating oil for consumptive use on the premises where it is 

28 stored; 

29 (iii) farm or residential underground pipes that were installed as of April 27, 1995, and that are used 

30 to contain or to transport motor fuels for noncommercial purposes or heating oil for consumptive use on 
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1 the premises where it is stored from an aboveground storage tank with a capacity of 1,100 gallons or less; 

2 (iv) a septic tank; 

3 (v) a pipeline facility, including gathering lines, regulated under: 

4 (A) the Natural Gas Pipeline Safety Act of 1968, 49 U.S.C. 1671, et seq.; 

5 (Bl the Hazardous Liquid Pipeline Safety Act of 1979, 49 U.S.C. 2001, et seq.; or 

6 (Cl state law comparable to the provisions of law referred to in subsection (7)(b)(v)(A) or 

7 (71(b)(vl(B), if the facility is intrastate; 

8 (vi) a surface impoundment, pit, pond, or lagoon; 

9 (vii) a storm water or wastewater collection system; 

10 (viii) a flow-through process tank; 

11 (ix) a liquid trap or associated gathering lines directly related to oil or gas production and gathering 

12 operations; 

13 (x) a storage tank situated in an underground area, such as a basement, cellar, mine, draft, shaft, 

14 or tunnel, if the storage tank is situated upon or above the surface of the floor; or 

15 (xi) any pipe connected to a tank described in subsections (7)(b)(i) through I7)(bl(ix). 

16 

17 NEW SECTION. Section 4. Powers of department. (1) The department may: 

18 (a) administer and enforce the provisions of [sections 1 through 15], rules implementing [sections 

19 1 through 151, and orders and permits issued pursuant to [sections 1 through 15]; 

20 (b) accept and administer grants from the federal government and from other sources, public and 

21 private; and 

22 (cl abate public nuisances that affect the public health and welfare or the environment and that 

23 arise from or in connection with the past or present handling or disposal of any regulated substance. 

24 (2) The department shall integrate all provisions of [sections 1 through 15) with other laws 

25 administered by the department to avoid unnecessary duplication. 

26 

27 NEW SECTION. Section 5. Administrative rules. The department may adopt, amend, or repeal 

28 rules for the prevention and correction of leakage from underground storage tanks, including: 

29 ( 1) reporting by owners and operators; 

30 (2) financial responsibility; 
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(3) release detection, prevention, and corrective action; 

2 (4) standards for design, construction, installation, and closure; 

3 (5) development of a schedule of fees, not to exceed $50 for a tank over 1,100 gallons and not 

4 to exceed $20 for a tank 1,100 gallons or less, per tank, for tank notification and permits to defray state 

5 and local costs of implementing an underground storage tank program; 

6 (6) a penalty schedule and a system for assessment of administrative penalties, notice, and appeals 

7 under 75-10-423; and 

8 (7) delegation of authority and funds to local agents for inspections and implementation. The 

9 delegation of authority to local agents must complement and may not duplicate existing authority for 

1 O implementation of rules adopted by the department of justice that relate to underground storage tanks. 

11 

12 NEW SECTION. Section 6. Underground storage tank leak report -- inspections -- sampling. ( 1) 

1 3 If an owner or operator of an underground storage tank discovers or is provided with evidence that a tank 

14 may have leaked, the owner or operator shall immediately notify the department that a leak may exist. 

15 (2) (a) An employee or agent of the department, at any reasonable time and upon presentation of 

16 credentials, may enter upon and inspect any property, premises, or place at which: 

17 (i) regulated substances are or have been stored in underground storage tanks if the department 

18 has reason to suspect that the tanks are not in compliance with the provisions of [sections 1 inrough 15] 

19 or rules adopted under [sections 1 through 15]; or 

20 (ii) records pertinent to the regulated substances activities are maintained. 

21 (b) . The employee or agent of the department may have access to and may copy any records 

22 relating to the regulated substances for the purposes of developing rules under [sections 1 through 1 5 J or 

23 enforcing the provisions of [sections 1 through 151, rules adopted under [sections 1 through 15). or a 

24 permit or an order issued under [sections 1 through 15]. 

25 (3) In the course of an inspection under this section, the employee or agent of the department may 

26 take samples of any regulated substance or suspected regulated substance, including samples from any soil 

27 or ground water. If the employee or agent of the department takes a sample of any regulated substance 

28 or suspected regulated substance, the employee or agent shall, prior to leaving the premises, give to the 

29 owner, operator, or agent in charge a receipt describing the sample taken and, if requested, a portion of 

30 each sample equal in volume or weight to the portion retained. If any analysis is made of the samples, a 
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copy of the results of the analysis must be furnished to the owner, operator, or agent in charge. 

2 

3 NEW SECTION. Section 7. Regulated substance inventory. ( 1) The department is authorized to 

4 conduct an inventory of sites and locations in the state where regulated substances have been stored or 

5 disposed of at any time. 

6 ( 2) If the department determines that the presence of a regulated substance or the release of the 

7 regulated substance may present a substantial hazard to the public health or to the environment, it may 

8 issue an order requiring the owner or operator of the site to conduct reasonable monitoring, testing, 

9 analysis, and reporting with respect to the site in order to ascertain .the nature and extent of the hazard. 

10 (3) An order issued under subsection (2) must require that the person to whom the order is issued 

11 submit to the department within 30 days a proposal for carrying out the required monitoring, testing, 

12 analysis, and reporting. 

13 (4) If the department determines that the owner or operator referred to in subsection (2) is not able 

14 to conduct monitoring, testing, and analysis in a satisfactory manner, the department may conduct the 

15 activities. 

16 (5) For the purposes of carrying out this section, the department may exercise the powers set forth 

1 7 in [ section 6]. 

18 

19 NEW SECTION. Section 8. Administrative enforcement. ( 1) When the department believes that 

20 a violation of [sections 1 through 15] or a rule adopted under [sections 1 through 15] has occurred, it may 

21 serve written notice of the violation personally or by certified mail on the alleged violator or the violator's 

22 agent. The notice must specify the provision of [sections 1 through 15] or the rule alleged to be violated 

23 and the facts alleged to constitute a violation and may include an order to take necessary corrective action 

24 within a reasonable period of time stated in the order. The order becomes final unless, within 30 days after 

25 the notice is served, the person named requests, in writing, a hearing before the board. On receipt of the 

26 request, the board shall schedule a hearing. Service by mail is complete on the date of mailing. 

27 (2) If, after a hearing held under subsection (1), the board finds that a violation has occurred, it 

28 shall either affirm or modify the department's order. An order issued by the department or by the board 

29 may pre.scribe the date by which the violation must cease and may prescribe time limits for particular 

30 action. If, after hearing, the board finds that a violation has not occurred, it shall rescind the department's 
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order. 

2 (31 In addition to or instead of issuing an order pursuant to subsection (1), the department may: 

3 (al require the alleged violator to appear before the board or department, by subpoena or subpoena 

4 duces tecum, for a hearing at a time and place specified in the notice to answer the charges complained 

5 of or to provide information regarding the alleged violation or its actual or potential impact on the public 

6 health and welfare or the environment; 

7 (bl initiate action under [section 9, 10, 12, or 131; or 

8 (cl assess administrative penalties and issue corrective action orders under 75-10-423. 

9 (4) In the case of disobedience of any subpoena issued and served under this section or of the 

1 O refusal of any witness to testify as to any material matter with regard to which the witness may be 

11 interrogated in a hearing or investigation before the board or the department, the board or department may 

12 apply to any district court in the state for an order to compel compliance with the subpoena or the giving 

13 of testimony. The court shall hear the matter as expeditiously as possible. If the disobedience or refusal is 

14 found to be unjustified, the court shall enter an order requiring compliance. Disobedience of the order is 

1 5 punishable by contempt of court in the same manner and by the same procedures as is provided for like 

16 conduct committed in the course of civil actions in district court. 

17 (51 This section does not prevent the board or department from making efforts to obtain voluntary 

18 compliance through warning, conference, or any other appropriate means. 

19 

20 NEW SECTION. Section 9. Injunctions. The department may institute and maintain, in the name 

21 of the state, actions for injunctive relief as provided in Title 27, chapter 19, to: 

22 ( 1) immediately restrain any person from engaging in any unauthorized activity that is endangering 

23 or causing damage to the public health or to the environment; 

24 (2) enjoin a violation of [sections 1 through 15], a rule adopted under [sections 1 through 151, or 

2 5 an order of the department or the board; or 

26 (31 require compliance with [sections 1 through 15], a rule adopted under [sections 1 through 15), 

27 or an order of the department or the board. 

28 

29 NEW SECTION. Section 10. Imminent hazard. Upon receipt of evidence that the storage or disposal 

30 of any regulated substance may present an imminent and substantial danger to the public health or to the 
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environment, the department may commence legal proceedings to immediately restrain or enjoin any person 

2 who has contributed to or who is contributing to the storage or disposal from engaging in these activities 

3 or order the person to take other action as may be necessary, or both. The department may also take 

4 appropriate action as may be necessary under this section, including issuing orders necessary or appropriate 

5 to protect the public health and the environment. 

6 

7 NEW SECTION. Section 11. Cleanup orders. The department may issue a cleanup order to any 

8 person who has discharged, deposited, or spilled any regulated substance into or onto any land or water 

9 in an unlawful or unapproved manner or who has discharged, deposited, or spilled any regulated substance 

1 O into or onto any land or water so as to result in unlawful or unapproved disposal of a regulated substance. 

11 The order must direct the person to clean up and remove the regulated substance, to treat the regulated 

1 2 substance, or to take other actions as may be considered reasonable by the department. 

13 

14 NEW SECTION. Section 12. Civil penalties. { 1) A person who violates any provision of [sections 

15 1 through 15 l, a rule adopted under [sections 1 through 15], or an order of the department or the board 

16 is subject to a civil penalty not to exceed $10,000 for each violation. Each day of violation constitutes a 

17 separate violation. 

18 (2) The department may institute and maintain in the name of the state any enforcement 

19 proceedings under this section. Upon request of the department, the attorney general or the county 

20 attorney of the county of violation shall petition the district court to impose, assess, and recover the civil 

21 penalty. 

22 (3) Action under this section does not bar enforcement of [sections 1 through 15], rules adopted 

23 under [sections 1 through 15], or orders of the department or the board. 

24 (4) Money collected under this section must be deposited in the state general fund. 

25 

26 

2 7 NEW SECTION. Section 13. Civil penalties. ( 1) A person who violates any provision of [sections 

28 1 through 15], a rule adopted under [sections 1 through 151, or an order of the department or the board 

29 is subject to a civil penalty not to exceed $10,000 for each violation. Each day of violation constitutes a 

30 separate violation. 
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12) The department may institute and maintain in the name of the state any enforcement 

2 proceedings under this section. Upon request of the department, the attorney general or the county 

3 attorney of the 'county of violation shall petition the district court to impose, assess, and recover the civil 

4 penalty. 

5 (3) Action under this section does not bar enforcement of [sections 1 through 151, rules adopted 

6 under [sections 1 through 151, or orders of the department or the board. 

7 141 Money collected under this section must be deposited in the state special revenue fund and 

8 credited to the environmental rehabilitation and prevention account created pursuant to [section 1 or 2 of 

9 LC 823]. 

10 

11 NEW SECTION. Section 14. Venue for legal actions. All legal actions affecting underground 

12 storage tanks or the disposal of regulated substances must be brought in the county in which the 

13 underground storage tank is located or, if mutually agreed upon by the affected parties, in the first judicial 

14 district, Lewis and Clark County. 

15 

16 NEW SECTION. Section 15. Construction in event of conflict. The provisions of [sections 1 

17 through 15] and rules promulgated pursuant to [sections 1 through 15] govern if they conflict with other 

18 provisions of Montana law or any action taken by the department under those provisions. 

Section 16. Section 75-2-216, MCA, is amended to read: 

19 

20 

21 "75-2-216. Moratorium on certain solid and hazardous waste incinerator permits. 11) Except for 

22 remedial actions pursuant to Title 75, chapter 10, part 7, or corrective actions pursuant to 7ii 1 g 4Gli(2Hel 

23 et 75-10-416, or [section 5(3) or 11), until Oetel:ler 1, 1 QQ,I, the department may not issue a permit to a 

24 solid or hazardous waste incinerator subject to the requirements of 75-2-215. 

25 (2) Notwithstanding the provisions of (1 ), the department shall proceed in a reasonable and timely 

26 manner in adopting rules implementing 75-2-215 and in processing air quality permit applications required 

27 under 75-2-211 for solid or hazardous waste incinerators." 

Section 17 _ Section 75-10-210, MCA, is amended to read: 

28 

29 

30 "75-10-210. Moratorium on certain solid waste facility permits. (11 Except for remedial actions 
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pursuant to Title 75, chapter 10, part 7, or corrective actions pursuant to 76 1 G 4 G6 (21 (el or 75-10-4167 

2 or [section 5(31 or 11], uAtil Ootobor 1, 1 QQd, the department may not issue a license under 75-10-221 

3 for a solid waste facility if the facility is also subject to the requirements of 75-2-215. 

4 (2) Notwithstanding the provisions of ( 1), the department shall proceed In a reasonable and timely 

5 manner in processing solid waste applications required under 75-10-221." 

6 

7 Section 18. Section 75-10-401, MCA, is amended to read: 

8 "75-10-401. Short title. This part shall be known and may be cited as the "Montana Hazardous 

9 Waste aAel UAelOr§rOUAel Stora§O TaAIE Act"." 

10 

11 Section 19. Section 75-10-402, MCA, is amended to read: 

12 "75-10-402. Findings and purpose. ( 1) The legislature finds that the safe and proper management 

13 of hazardous wastes and used oil, the permitting of hazardous waste facilities, and the siting of facilities 

14 are matters for statewide regulation and are environmental issues that should properly be addressed and 

15 controlled by the state rather than by the federal government. 

16 (2) It is the purpose of this part and it is the policy of this state to protect the public health and 

17 safety, the health of living organisms, and the environment from the effects of the improper, inadequate, 

18 or unsound management of hazardous wastes and used oil; to establish a program of regulation over used 

19 oil and the generation, storage, transportation, treatment, and disposal of hazardous wastes; to as5Hfe 

20 ensure the safe and adequate management of hazardous wastes and used oil within this state; and to 

21 authorize the department to adopt, administer, and enforce a hazardous waste program pursuant to the 

22 federal Resource Conservation and Recovery Act of 1976 (42 U.S.C. 6901 through 6987), as amended. 

23 (di Tl'lo le§islatUFo alse fiAss tl'lat 13etroleuFR 13rosuets aAs l'lazareleus substaAees stores iA 

24 uAeler§rouAel MAIEs are a so13arato oate§oP1• of substaAoos tl'lat are re§ulates uAsor tl'le feseral Reseuree 

25 GoAservation aAel Reeevor}' /\et of 1976, as aFReAeleel, aAel FRust be aelelresseel aAel eoAtrolleel preperl1· by 

26 11:10 state uAsor tl'lo MeAtaAa l-lazarsous 1Ataste anel UAsor§rEluAS Stora§o TaAll Ast. It is tl:\o purpose of H1is 

27 part to autl'loriio tl'lo elepartA'loAt to establisl:1, aelA'liAister, aAel eAferee aA uAser§FOUAS stera§e taAIE leak 

28 pre•,eAtieA pre§raA1 for tl'lese re§ulatos substaAees. Tl'le separtFReAt FRO'( use tl'le autl'lority provisos iA 

29 76 10 41.! tl'lrou§R 76 1 G 417 aAs ether apprnpriate autl'lerity 13revieleel b1( law M reFReel 1( vielatieAs ef 

30 uAseF§F0UAS storage taAk requirBA'lBAts establisl'leel uAEler tl'lis part." 
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Section 20. Section 75-10-403, MCA, is amended to read: 

2 "75-10-403. Definitions. Unless the context requires otherwise, in this part, the following 

3 definitions apply: 

4 (1) "Board" means the board of environmental review provided for in 2-15-3502. 

5 12) "Department" means the department of environmental quality provided for in 2- 15-3501. 

6 13) "Dispose" or "disposal" means the discharge, injection, deposit, dumping, spilling, leaking, or 

7 placing of any Fe!J1,1lated s1,1bstaAee er hazardous waste into or onto the land or water so that the re!j1,1lated 

8 s1,1bstaAee, hazardous waste, or any constituent of the Fe!J1,1lated s1,1bstaAee er hazardous waste may enter 

9 the environment or be emitted into the air or discharged into any waters, including ground water. 

10 (4) "Environmental protection law" means a law contained in or an administrative rule adopted 

11 pursuant to Title 75, chapter 2, 5, 10, or 11. 

12 (5) "Facility" or "hazardous waste management facility" means all contiguous land and structures, 

1 3 other appurtenances, and improvements on the land used for treating, storing, or disposing of hazardous 

14 waste. A facility may consist of several treatment, storage, or disposal operational units. 

15 (6) "Generation" means the act or process of producing waste material. 

16 (7) "Generator" means any person, by site, whose act or process produces hazardous waste or 

17 whose act first causes a hazardous waste to become subject to regulation under this part. 

18 (8) (a) "Hazardous waste" means a waste or combination of wastes that, because of its quantity, 

19 concentration, or physical, chemical, or infectious characteristics, may: 

20 (i) cause or significantly contribute to an increase in mortality or an increase in serious irreversible 

21 or incapacitating reversible illness; or 

22 (ii) pose a substantial present or potential hazard to human health or the environment when 

23 improperly treated, stored, transported, or disposed of or otherwise managed. 

24 lb) Hazardous wastes do not include those substances governed by Title 82, chapter 4, part 2. 

25 (9) "Hazardous waste management" means the management of the collection, source separation, 

26 storage, transportation, processing, treatment, recovery, and disposal of hazardous wastes. 

27 ( 10) "Hazardous waste transfer facility" means any land, structure, or improvement, including 

28 loading docks, parking areas, holding sites, and other similar areas, used for the transfer and temporary 

29 storage of hazardous wastes and where shipments of hazardous waste are temporarily held for a period 

30 of 10 days or less during the normal course of transportation up to but not including the point of ultimate 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

treatment, storage, or disposal. 

( 11) "Manifest" means the shipping document that is originated and signed by the generator and 

that is used to identify the hazardous waste and its quantity, origin, and destination during its 

transportation. 

{12) "Person" means the United States, an individual, firm, trust, estate, partnership, company, 

association, corporation, city, town, local governmental entity, or any other governmental or private entity, 

whether organized for profit or not. 

( 131 "Re§ulated suestaRee": 

(ii a i'la;aiaFdeus suestanee as deli Red iR 7e 10 602; eF 

(iii petFeleuFR, ineludiR§ ernde eil eF aR'( fFaetieR ef ornae oil, ti'lat is liquid at staRsma oonaitieRs 

et toFRpernrnFo aRa pFessure (eO aogroes F ana 14 .7 peuRas poF square inei'I aeselutel; 

(131 aoes not ineluae a sul3stanee regulates as a l'la;aiaraeus ,,..,aste undoF ti'lis part. 

{-+4}11.11 "Storage" means the actual or intended containment of regulates sul3stanees, hazardous 

wastes, eF 13eti'I, either on a temporary basis or for a period of years. 

f+.&}1.!1l. "Transportation" means the movement of hazardous wastes from the point of generation 

to any intermediate points and finally to the point of ultimate storage or disposal. 

f-+el-1.1.fil "Transporter" means a person engaged in the offsite transportation of hazardous waste 

by air, rail, highway, or water. 

t+-7-H .. lfil "Treatment" means a method, technique, or process, including neutralization, designed 

to change the physical, chemical, or biological character or composition of any hazardous waste so as to 

neutralize the waste or so as to render it nonhazardous, safer for transportation, amenable for recovery, 

amenable for storage, or reduced in volume. 

(181 "URdergreund steFage tank": 

(al Fl'loans, 01Eoopt as pFe>o<iaoa iR sul3seetiens (18)(13)(i) ti'IFeugi'I {18)(13)(1Eil: 

(ii any ene er a eeFRl3iRatien ef tanks used te eentain a FegulateEl sul3stanee, ti'le veluFRe ef whieh 

is 109'<> er Fl'lere 13eneati'I ti'le suFfaee ef ti'le grnund; and 

(iii an')' undergreund pipes used te eentain er transpert a regulates sul3stanee and eennoeted te a 

stera§e tanl~, wi'leti'ler tAe sterage tank is entirelv aee¥e§reund, partial!',' al30,1egr0una, er entirol·,· 

unaergrnuna; 
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(B) does not inelude: 

2 ti) a farm er residential tank that 'NOS installed as of April 27, 1 QQe, that has a eapaeity of 1,100 

3 §aliens or less, and that is used fer storin§ motor fuel for nonooFAFAeroial purposes; 

4 (ii) a farFA or rosideAtial tan le that was installed as of ,O,pril 27, 1 QQ6, that has a eapaoity of 1,100 

5 §aliens or loss, and that is uses for storing heatin§ oil for eonsuR=11Hive use on tho preR=1isos where it is 

6 stares; 

7 (iiil farR=1 er resieential underground pipes that were installed as of April 27, 19Qe, ans that are 1;see 

8 to eontain or to trans13ort fflotor fuels fer noneoFAR=lereial purposes or heating oil for eonsuFApti',•e use 011 

9 the proR=lises where it is stored fro FA an aeovegroune storage tanlc with a eapaei=t>,• ef 1,100 gallons or less; 

10 (ivl a septie tank; 

11 (v) a pipeline faoility, inoluelin§ gathering lines, reg11lated uneer: 

12 (Al tho Natmal Gas Pipeline Safety Aet of 1Be8, 49 U.S.C. 1871, et GO£!.; 

13 (8) the Ma2:arE10uo lifluiEI Pipeline Safety Aet of 1979, 49 U,S.G. 2001, et sefl.; or 

14 (C) sMto law ooFAparaelo to the wo·,ioions of law referred to in s1;eseotien ( 18)(el(vl(/\) er 

15 (18)(e)(>;)(Bl, if tho faoility io intrnotato; 

16 h•i) a surfaee iR=lpounElmont, pit, pons, or lagoon; 

17 (1, 1ii) a otorFA water or ·,vastowater eolleotion s·;steFA; 

18 (viii! a flow throu11h proeess tanlc; 

19 (in) a li£1uis trap or assoeiatos gatherin!! lines eirootl·; relates to oil or 11as prosuetion ans gatherin§ 

20 operations; 

21 ()() a storage tank situates in an unaer11rouns area, suoh as a easeFAont, eeHar, tfline, Elraf.t, shaft, 

22 or tunnel, if the stora110 tank is situated uiion or aeove the surfaeo et ttle fleer; or 

23 (11i) any f!ipe oonneetoEI to a tanlt EleserieeEI in sueseetiens (181(eHi) througA (18)(e)li)(). 

24 f-+4»Ull "Used oil" means any oil that has been refined from crude oil or any synthetic oil, either 

25 of which has been used and as a result of that use is contaminated by physical or chemical impurities." 

26 

27 Section 21. Section 75-10-404, MCA, is amended to read: 

28 "75-10-404. Powers of department. (1) The department may: 

29 (a) administer and enforce the provisions of this part, rules implementing this part, and orders and 

30 permits issued pursuant to this part; 
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1 (b) conduct and publish studies on hazardous wastes and hazardous waste management; 

2 (c) initiate, conduct, and support research, demonstration projects, and investigation, as its 

3 resources may allow, and coordinate state agency research programs pertaining to hazardous waste 

4 management; 

5 ldl accept and administer grants from the federal government and from other sources, public and 

6 private; and 

7 le) abate public nuisances that affect the public health and welfare or the environment and that 

8 arise from or in connection with the past or present handling or disposal of any hazardous waste et 

9 ro§ulatecl suastaAeo. 

10 (2) The department shall integrate all provisions of this part with other laws administered by the 

11 department to avoid unnecessary duplication. Furthermore, the department shall coordinate its activities 

1 2 under this part with the program administered by the department of agriculture under the Montana 

13 Pesticides Act, the programs administered by the department of environmental quality related to mining and 

14 mine reclamation, the program administered by the department of public service regulation related to 

15 hazardous material transportation, and provisions of the Montana Major Facility Siting Act. The integration 

16 and coordination must be effected only to the extent that it can be done in a manner consistent with the 

17 goals and policies of this part and the other laws referred to in this section." 

Section 22. Section 75-10-405, MCA, is amended to read: 

18 

19 

20 "75-10-405. Administrative rules. ( 1 l The department may, subject to the provisions of 

21 75-10-107, adopt, amend, or repeal rules governing hazardous waste and used oil, including but not limited 

22 to the following: 

23 (al identification and classification of those hazardous wastes subject to regulation and those that 

24 are not; 

25 (b) requirements for the proper treatment, storage, transportation, and disposal of hazardous 

26 waste; 

27 (cl requirements for siting, design, operation, maintenance, monitoring, inspection, closure, 

28 postclosure, and reclamation of hazardous waste management facilities; 

29 (d) requirements for the issuance, denial, reissuance, modification, and revocation of permits for 

30 hazardous waste management facilities: 
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(e) requirements for corrective action within and outside facility boundaries and for financial 

2 assurance of that corrective action; 

3 (f) requirements for manifests and the manifest system for tracking hazardous waste and for 

4 reporting and recordkeeping by generators, transporters, and owners and operators of hazardous waste 

5 management facilities; 

6 (g) requirements for training of facility personnel, for financial assurance of facility owners and 

7 operators, and for liability of guarantors providing financial assurance; 

8 (h) requirements for registration of generators and transporters; 

g (i) establishing a schedule of fees and procedures for the collection of fees for: 

1 O (i) the filing and review of hazardous waste management facility permits as provided in 75-10-432; 

11 (ii) hazardous waste management as provided in 75-10-433; 

1 2 (iii) the reissuance and modification of hazardous waste management facility permits; and 

13 (iv) the registration of hazardous waste generators; 

14 (j) a schedule of fees to defray a portion of the costs of establishing, operating, and maintaining 

15 any state hazardous waste management facility authorized by 75-10-41 2; 

16 (k) requirements for availability to the public of information obtained by the department regarding 

17 facilities and sites used for the treatment, storage, and disposal of hazardous wastes; 

18 (I) procedures for the assessment of administrative penalties as authorized by 75-10°424; 

1-9 (m) identification and classification of used oil that is subject to regulation and used oil that is not 

20 subject to regulation; 

21 (n) .requirements for the proper management of used oil; and 

22 (o) other rules that are necessary to obtain and maintain authorization under the federal program. 

23 ( 2) Notwithstanding the provisions of 75-10-107, the department may not adopt rules under this 

24 part that are more restrictive than those promulgated by the federal government under the Resource 

25 Conservation and Recovery Act of 1976, as amended, except that the department: 

26 (a) may require the registration of transporters not otherwise required to register with the state of 

27 Montana pursuant to the federal Resource Conservation and Recovery Act of 1976, as amended; 

28 (b) may require hazardous waste generators and hazardous waste management facilities to report 

29 on an annual rather than on a biennial basis; 

30 (c) n:iav aeept F8fl1,Jiren:ients fer tf:le f;lF8Yentien ane eeFFeetieA ef leakage freFR llAElergFe1,Jn8 sterage 
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tanks, inslu9in§: 

2 (i) rei:,ortin§ b~· owners an8 oi:,eraters; 

3 (iii finaneial res13ensibility; 

4 (iii) release 9eteetion, 13revention, an9 eorreetive aetion; 

5 Ii¥) stan9ar9s fer 80Si§n, eonstruetion, installatien, an9 elesuro; 

6 (•,) 9e•,•elei:,r19ont et a sehe9ule ef fees, net to e>1eoe9 $ 60 fer a tank ever 1,100 gallons an8 net 

7 te e>1soo9 $20 fer a tan!( 1,100 gallens er less, ,:,er tank, fer tanl1 netifieation an9 ,:,erFl'lits to 9efrav state 

8 an9 losal sosts of iF19i:,leF19enting an un8ergroun9 sterage wnk i:,rograA'I; 

9 (vii a i:,onalty sehe9ule an8 a svstoF19 fer assessF19ont of a8Fl9inistrati•,.e i:,onalties, notioe, an9 a13,:,oals 

10 un90r 76 10 4 2.l;-aA4 

11 l•,.ii) 88109ation of authority an9 fun9s to loeal a§ents fer insi:,eotions an9 iF19i:,leF19ontation. The 

12 9elogation of authority to losal agents Fl9ust eefl'li:,leFl'lont an9 Fl'laV not 8U!3lieate eMistiA!l authorit•,' fer 

13 iA'li:,loA'lentatien of rules a80!3to9 b'I' ti'lo 9ei:,artffiont of justioo that relate to UA80r!lroun9 storage tanks. 

14 ~ may adopt regulatory requirements for hazardous waste transfer facilities; 

1 5 te+{Ql shall require the owner or manager of any proposed commercial facility for the storage, 

16 collection, or transfer of hazardous waste to conduct a public hearing, as provided for in 75-10-441; and 

1 7 {-Hl!tl may adopt rules and performance standards for industrial furnaces and boilers that burn 

18 hazardous wastes. The rules and performance standards: 

19 (ii may be adopted if there are no federal regulations; or 

20 (ii) may be more restrictive than federal regulations." 

21 

Section 23. Section 75-10-409, MCA, is amended to read: 22 

23 "75-10-409. Compliance monitoring and reporting 1:1nde,g,e1:1nd ste,age tank leak ,epert. 11) The 

24 department may, as a condition of a permit, require the owner or operator of a facility to install equipment, 

25 collect and analyze samples, and maintain records in order to monitor and demonstrate compliance with 

26 this part, rules adopted under this part, any order of the board or department, and permit conditions. 

2 7 (2) The department may require the owner or operator of a facility to submit reports on~ the 

28 compliance monitoring activities, including notice to the department of any noncompliance with permit 

29 conditions, rules adopted under this part, the provisions of this part, or any orders of the department or 

30 board. 
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2 

3 

4 

5 

(3) If an ewner er 0130rnter ef an uneler!jreunel stera!je tanl( eliseevers er is 13revieled with ei;ieleneo 

that the tank may have leal1eel, he must immeeliately netif•; the elepartment that a leak mav enist." 

Section 24. Section 75-10-410, MCA, is amended to read: 

"75-10-410. Inspections -- sampling. ( 1) (a) An employee or agent of the department, at any 

6 reasonable time and upon presentation of credentials, may enter upon and inspect any property, premises, 

7 or place at which: 

8 (i) re!julateel suestanees are er ha·~e been stared in unelorgreunel sterage tanl(s if tl=lo doportn1ent 

9 t:ias reasen ta susfleet tl=l_at the tanlw are net in eemplianee 1,Yitl=I tl=le pre·,isiens ef this pan er rules aelepteel 

10 uneler ti'lis part; 

11 W hazardous wastes are or have been generated, stored, treated, disposed of, or loaded for 

1 2 transportation; 

13 +ii+l-llil used oil is or has been generated, stored, treated, disposed of, or loaded for transpmtation; 

14 or 

15 fw+iliil records pertinent to the regulates s1,1esMnoos, used oil, or hazardous waste activities are 

16 maintained. 

1 7 (b) The employee or agent of the department may have access to and may copy any records 

18 relating to the regulated s1,1estanees, used oil, or hazardous wastes for the purposes of developing rules 

19 under this part or enforcing the provisions of this part, rules adopted under this part, or a permit or an order 

20 issued under this part. 

21 (2) In the course of an inspection under this section, the employee or agent of the department may 

22 take samples of any substances, used oil, or wastes, including samples from any soil or ground water or 

23 from any vehicle in which used oil or wastes are transported, or samples of any containers or labeling for 

24 the substances, used oil, or wastes. If the employee or agent of the department takes a sample of any used 

25 oil, hazardous waste, or suspected hazardous waste, the employee or agent shall, prior to leaving the 

26 premises, give to the owner, operator, or agent in charge a receipt describing the sample taken and, if 

27 requested, a portion of each sample equal in volume or weight to the portion retained. If any analysis is 

28 made of the samples, a copy of the results of the analysis must be furnished to the owner, operator, or 

29 agent in charge." 

30 
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Section 25. Section 75-10-411, MCA, is amended to read: 

2 "7 5-10-411 . Regulated suestaRee aREI ha;!aFdeus Hazardous waste site inventory. 11 ) The 

3 department is authorized to conduct an inventory of sites and locations in the state where re§ulated 

4 sul:lstanees er hazardous wastes have been stored or disposed of at any time. 

5 12) If the department determines that the presence of a re§ulated sul:lstanee er hazardous waste 

6 or the release of the regulated sul:lstanee er waste or any waste constituent may present a substantial 

7 hazard to the public health or the environment, it may issue an order requiring the owner or operator of the 

8 facility or site to conduct reasonable monitoring, testing, analysis, and reporting with respect to the site 

9 in order to ascertain the nature and extent of the hazard. 

1 O (3) In the case of any facility or site not in operation at the time that a determination is made under 

11 subsection 121 with respect to the facility or site, if the department finds that the owner of 5\:lef½ the facility 

12 or site could not reasonably be expected to have actual knowledge of the presence of hazardous waste at 

13 5\:lef½ the facility or site and of its potential for release, it may issue an order requiring the most recent 

14 previous owner or operator of the facility or site who could reasonably be expected to have 51:H:!A actual 

15 knowledge to carry out the actions referred to in subsection (21. 

16 (4) An order issued under subsection (2) or (3) must require that the person to whom the order is 

17 issued submit to the department within 30 days a proposal for carrying out the required monitoring, testing, 

1 8 analysis, and reporting. 

19 (51 If the department determines that the owner or operator referred to in subsection (21 or 131 is 

20 not able to conduct monitoring, testing, and analysis in a satisfactory manner, the department may conduct 

21 s.,.e1=1 the activities. 

22 (61 For the purposes of carrying out this section, the department may exercise the powers set forth 

23 in 75-10-410." 

24 

25 Section 26. Section 75-10-413, MCA, is amended to read: 

26 "75-10-413. Administrative enforcement. ( 1) When the department believes that a violation of this 

27 part, a rule adopted under this part, or a permit provision has occurred, it may serve. written notice of the 

28 violation personally or by certified mail on the alleged violator or the violator's agent. The notice must 

29 specify the provision of this part, the rule, or the permit provision alleged to be violated and the facts 

30 alleged to constitute a violation and may include an order to take necessary corrective action within a 
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reasonable period of time stated in the order. The order becomes final unless, within 30 days after the 

2 notice is served, the person named requestsL in writingL a hearing before the board. On receipt of the 

3 request, the board shall schedule a hearing. Service by mail is complete on the date of mailing. 

4 (2) If, after a hearing held under subsection (1 ), the board finds that a violation has occurred, it 

5 shall either affirm or modify the department's order 13reYie1:1sly iss1:1oa. An order issued by the department 

6 or by the board may prescribe the date by which the violation must cease and may prescribe time limits 

7 for particular action. If, after hearing, the board finds that a violation has not occurred, it shall rescind the 

8 department's order. 

9 13) In addition to or instead of issuing an order pursuant to subsection (1 ), the department may: 

1 O (a) require the alleged violator to appear before the board or department, by subpoena or subpoena 

11 duces tecum, for a hearing at a time and place specified in the notice to answer the charges complained 

1 2 of or to provide information regarding the alleged violation or its actual or potential impact on public health 

13 and welfare or the environment; or 

14 (b) initiate action under 75-10-414, 75-10-417, or 75-10-418;-ef 

15 (el tor 1:1naer!jre1:1nd stora!le taAk vielatiens, assess adn=1inistratiYe 13enaltios and iss1:1e eorreeti',e 

16 aetien orders 1:1ndor 7§ 10 4 2d. 

17 (4) In the case of disobedience of any subpoena issued and served under this section or of the 

18 refusal of any witness to testify as to any material matter with regard to which the witness may be 

19 interrogated in a hearing or investigation before the board or the department, the board or department may 

20 apply to any district court in the state for an order to compel compliance with the subpoena or tho giving 

21 of testimony. Tho court shall hear the matter as expeditiously as possible. If the disobedience or refusal is 

22 found to be unjustified, the court shall enter an order requiring compliance. Disobedience of the order is 

23 punishable by contempt of court in the same manner and by the same procedures as is provided for like 

24 conduct committed in the course of civil actions in district court. 

25 (5) This section does not prevent the board or department from making efforts to obtain voluntary 

26 compliance through warning, conference, or any other appropriate means." 

Section 27. Section 75-10-415, MCA, is amended to read: 

27 

28 

29 "75-10-415. Imminent hazard. Upon receipt of evidence that the handling, storage, treatment, 

30 transportation, or disposal of any FB!:j1:1lated s1:11lstanee, used oil7 or hazardous waste may present an 
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imminent and substantial danger to the public health or the environment, the department may commence 

2 legal proceedings to immediately restrain or enjoin any person (including any past or present generator, past 

3 or present transporter, and past or present owner or operator of a treatment, storage, or disposal facility) 

4 who has contributed to or who is contributing to the handling, storage, treatment, transportation, or 

5 disposal from engaging in these activities or order the person to take other action as may be necessary, 

6 or both. The department may also take appropriate action as may be necessary under this section, including 

7 issuing orders necessary or appropriate to protect the public health and the environment." 

8 

9 Section 28. Section 75-10-416, MCA, is amended to read: 

10 "75-10-416. Cleanup orders. The department may issue a cleanup order to any person who has 

11 discharged, deposited, or spilled any Fe91:1latea s1:1estaAee, used oil, or hazardous waste into or onto any 

12 land or water in an unlawful or unapproved manner or who has discharged, deposited, or spilled any 

13 material or substance into or onto any land or water so as to result in unlawful or unapproved disposal of 

14 a-re91:1latea s1:1estaAee, used oil-, or hazardous waste. The order must direct the person to clean up and 

15 remove the regulates suestaAeo, used oil, or hazardous waste, to treat the re9ulatea suestaAoo, used oil, 

16 or hazardous waste so as to render it nonhazardous, or to take other actions as may be considered 

17 reasonable by the department." 

Section 29. Section 75-10-420, MCA, is amended to read: 

18 

19 

20 "75-10-420. Venue for legal actions. All legal actions affecting hazardous waste management 

21 facilities in •_he state must be brought in the county in which the facility is located. All legal aetieAs affoetiA§ 

22 uA80F§FBUA8 stera90 taAIEs er tAe aispeeal ef Fe9ulatea suestaAees A'lUSt 13e 13reu9At iA tAe eeuAty ·,vAere 

23 tRe uAaor9Fe1:1AEI steFa9e taAIE is leoatea er, if A'lutuaII.,, a9rooa upeA 13•( tAe affeetea parties, in tRe first 

24 juElieial ElistFiet, Le•1;is aAa Clark Ge1:1Aty." 

25 

26 Section 30. Section 75-10-423, MCA, is amended· to read: 

27 "75-10-423. Administrative penalties for 1,1AElergre1:1REI oterago taRIE violations -- appeals -- venue 

28 for hearings. ( 1) A person who violates any of the uAder9reund stera!JB tank provisions of tRis eRapter 

29 rsections 1 through 1 5 I or any 1:1AdBF!JreuAd steFa9e taAk rules promulgated under the authority of ~ 

30 ol:laptor [sections 1 through 15 I may be assessed and ordered by the department to pay an administrative 
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penalty not to exceed $500 ~ for each violation. This limitation on administrative penalties applies only 

2 to penalties assessed under this section. Each occurrence of the violation and each day that it remains 

3 uncorrected constitutes a separate violation. The department may suspend a portion of the administrative 

4 penalty assessed under this section if the condition that caused the assessment of the penalty is corrected 

5 within a specified time. Assessment of an administrative penalty under this section may be made in 

6 conjunction with any order or other administrative action authorized by Tftlo 713, FJAa'3tor 11, er -av this 

7 chapter. 

8 (2) When the department assesses an administrative penalty under this section, it must have 

9 written notice served personally or by certified mail on the alleged violator or the violator's agent. For 

1 0 purposes of this chapter, service by mail is complete on the day of receipt. Tho notice must state: 

11 (a) the provision alleged to be violated; 

1 2 (b) the facts alleged to constitute the violation; 

13 (c) the amount of the administrative penalty assessed under this section; 

14 (d) the amount, if any, of the penalty to be suspended upon correction of tho condition that caused 

1 5 the assessment of the penalty; 

16 (el tho nature of any corrective action that the department requires, whether or not a portion of 

17 the penalty is to be suspended; 

18 (f) as applicable, the time within which the corrective action is to be taken and tho time within 

19 which the administrative penalty is to be paid; 

20 (g) the right to appeal or to a hearing to mitigate tho penalty assessed and the time, place, and 

21 nature of any hearing; and 

22 (h) that a formal proceeding may be waived. 

23 (3) The department shall provide each person assessed a penalty under this section an opportunity 

24 for a hearing to either contest the alleged violation or request mitigation of the penalty. The contested case 

25 provisions of the Montana Administrative Procedure Act, provided for in Title 2, chapter 4, part 6, apply 

26 to a hearing conducted under this section. If a hearing is held under this section, it must be hold in Lewis 

27 and Clark County or the county Wflet'e in which the alleged violation occurred. This subsection does not 

28 apply until tho department gives written notice, served personally or by certified mail, to the alleged violator 

29 or the violator's agent. For the purposes of this chapter, service by mail is complete on the day of receipt. 

30 The notice must state: 

(legislalive 
)Services 
'\l!jvision 

- 20 - HB 152 



55th Legislature HB0152.01 

la) the provision allegedly violated; 

2 lb) the facts that constitute the alleged violation; 

3 le) the specific nature of any corrective action that the department requires, estimated costs of 

4 compliance with the action, and where to receive help to correct the alleged violation; and 

5 (d) a timetable that a reasonable person would consider appropriate for compliance with the alleged 

6 violations. 

7 (4) The department shall publish a schedule of maximum and minimum penalties for specific 

B violations. In determining appropriate penalties for violations, the department shall consider the gravity of 

9 the violations and the potential for significant harm to the public health or the environment. In determining 

10 the appropriate amount of penalty, if any, to be suspended upon correction of the condition that caused 

11 the penalty assessment, the department shall consider the cooperation and the degree of care exercised 

12 by the person assessed the penalty, how expeditiously the violation was corrected, and whether significant 

13 harm resulted to the public health or the environment from the violation. 

14 (5) If the department is unable to collect an administrative penalty assessed under this section or 

15 if a person fails to pay all or any portion of an administrative penalty assessed under this section, the 

16 department may take action in district court to recover the penalty amount and any additional amounts 

17 assessed or sought under Title 7e, eRapMr 11, er this chapter. 

18 (6) Action under this section does not bar action under Title 7e, eRapter 11, er this chapter, or any 

19 other remedy available to the department for violations of underground storage tank laws or rules 

20 promulgated under those laws. 

21 (7) Administrative penalties collected under this section must be deposited in the state general 

22 fund." 

23 

24 Section 31. Section 75-10-423, MCA, is amended to read: 

25 "75-10-423. Administrative penalties for 1mde,g,eund ste,age tank violations -- appeals -- venue 

26 for hearings. (1 l A person who violates any of the 1,melergrouRel sterage taRk provisions of tRis eRapter 

2 7 [sections 1 through 1 5) or any uRdergreuRd st0ra11e tan I( rules promulgated under the authority of #ti& 

28 eRapter [sections 1 through 15) may be assessed and ordered by the department to pay an administrative 

29 penalty not to exceed $500 P9f for each violation. This limitation on administrative penalties applies only 

30 to penalties assessed under this section. Each occurrence of the violation and each day that it remains 
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1 uncorrected constitutes a separate violation. The department may suspend a portion of the administrative 

2 penalty assessed under this section if the condition that caused the assessment of the penalty is corrected 

3 within a specified time. Assessment of an administrative penalty under this section may be made in 

4 conjunction with any order or other administrative action authorized by Title 76, eAa13ter 11, er sy this 

5 chapter. 

6 (2) When the department assesses an administrative penalty under this ~ection, it must have 

7 written notice served personally or by certified mail on the alleged violator or the violator's agent. For 

8 purposes of this chapter, service by mail is complete on the day of receipt. The notice must state: 

9 (a) the provision alleged to be violated; 

1 O (b) the facts alleged to constitute the violation; 

11 (c) the amount of the administrative penalty assessed under this section; 

12 (d) the amount, if any, of the penalty to be suspended upon correction of the condition that caused 

1 3 the assessment of the penalty; 

14 (e) the nature of any corrective action that the department requires, whether or not a portion of 

1 5 the penalty is to be suspended; 

16 (f) as applicable, the time within which the corrective action is to be taken and the time within 

17 which the administrative penalty is to be paid; 

18 (g) the right to appeal or to a hearing to mitigate the penalty assessed and the time, place, and 

19 nature of any hearing; and 

20 (h) that a formal proceeding may be waived. 

21 (31 The department shall provide each person assessed a penalty under this section an opportunity 

22 for a hearing to either contest the alleged violation or request mitigation of the penalty. The contested case 

23 provisions of the Montana Administrative Procedure Act, provided for in Title 2, chapter 4, part 6, apply 

24 to a hearing conducted under this section. If a hearing is held under this section, it must be held in Lewis 

25 and Clark County or the county ~ in which the alleged violation occurred. This subsection does not 

26 apply until the department gives written notice, served personally or by certified mail, to the alleged violator 

27 or the violator's agent. For the purposes of this chapter, service by mail is complete on the day of receipt. 

28 The notice must state: 

29 (al the provision allegedly violated; 

30 (b) the facts that constitute the alleged violation; 
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30 

(c) the specific nature of any corrective action that the department requires, estimated costs of 

compliance with the action, and where to receive help to correct the alleged violation; and 

(d) a timetable that a reasonable person would consider appropriate for compliance with the alleged 

violations. 

(4) The department shall publish a schedule of maximum and minimum penalties for specific 

violations. In determining appropriate penalties for violations, the department shall consider the gravity of 

the violations and the potential for significant harm to the public health or the environment. In determining 

the appropriate amount of penalty, if any, to be suspended upon correction of the condition that caused 

the penalty assessment, the department shall consider the cooperation and the degree of care exercised 

by the person assessed the penalty, how expeditiously the violation was corrected, and whether significant 

harm resulted to the public health or the environment from the violation. 

(5) If the department is unable to collect an administrative penalty assessed under this section or 

if a person fails to pay all or any portion of an administrative penalty assessed under this section, the 

department may take action in district court to recover the penalty amount and any additional amounts 

assessed or sought under Title 76, eha13ter 11, er this chapter. 

(6) Action under this section does not bar action under Title 76, oha13ter 1 1 , er this chapter, or any 

other remedy available to the department for violations of underground storage tank laws or rules 

promulgated under those laws. 

(7) Administrative penalties collected under this section must be deposited in the state §eneral 

special revenue fund and be credited to the environmental rehabilitation and prevention account created 

pursuant to (section 1 or 2 of LC 823)." 

Section 32. Section 75-10-424, MCA, is amended to read: 

"75-10-424. Administrative penalty. ( 1) The department may assess a person who violates a 1c150e 

eil er ha<'arae1:1s waste provision of this part, or a 1:1sea eil er ha<"arae1:1s waste rule adopted under this part, 

an administrative penalty, not to exceed $10,000 ~ for each violation. Each day of violation constitutes 

a separate violation, but the maximum penalty may not exceed $100,000 for any related series of 

violations. Assessment of an administrative penalty under this section must be made in conjunction with 

an order or administrative action authorized by this chapter. 

(2) An administrative penalty may not be assessed under this section unless the alleged violator 
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is given notice and opportunity for a hearing before the board pursuant to Title 2, chapter 4, part 6. 

2 (3) In determining the appropriate amount of an administrative penalty, the department shall 

3 consider: 

4 (al the gravity and the number of violations; 

5 (bl the degree of care exercised by the alleged violator; 

6 (c) whether significant harm resulted to the public health or the environment; and 

7 (d) the degree of potential significant harm to the public health or the environment. 

8 (4) If the department is unable to collect the administrative penalty or if a person fails to pay all 

g or any portion of the administrative penalty as determined by the department, the department may seek 

1 O to recover the amount in an appropriate district court. 

11 (5) Action under this section does not bar action under 75-10-413 through 75-10-418 or any other 

1 2 appropriate remedy. 

13 (6) Administrative penalties collected under this section must be deposited in the state general 

14 fund." 

15 

16 Section 33. Section 75-11-203, MCA, is amended to read: 

17 "75-11-203. Definitions. As used in this part, unless the context requires otherwise, the following 

18 definitions apply: 

19 ( 1) "Board" means the board of environmental review provided for in 2-1 5-3502. 

20 (2) "Closure" or "to close" means the process of properly removing or filling in place an 

21 underground storage tank that is no longer in service. 

22 (3) "Department" means the department of environmental quality provided for in 2-15-3501. 

23 (4) (a) "Installation" or "to install" means the placement of an underground storage tank system, 

24 including excavation, tank placement, backfilling, and piping of underground portions of the underground 

25 storage tank system that store or convey regulated substances. Installation includes repair or modification 

26 of an underground storage tank system through such mean·s as tank relining or the repair or replacement 

27 of valves, fillpipes, piping, vents, or' in-tank liquid-level monitoring systems. Installation also means 

28 installation, repair, or modification of a leak detection device that is external to and not attached to the 

29 underground storage tank system and the installation, repair, or modification of a cathodic protection 

30 system. 
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lb) The terms do not include the process of conducting a precision (tightness) test to establish the 

2 integrity of the underground storage tank system. 

3 (5) "Installer" means an individual who installs or closes underground storage tank systems. 

4 (6) "License" means a license issued by the department under 75-11-21 O to conduct the 

5 installation or closure of underground storage tank systems and the installation of leak detection devices 

6 or cathodic protection systems. 

7 (7) "Licensed installer" means an individual who holds a valid underground storage tank system 

8 installer license. 

9 (8) "Operator" means a person in control of or having responsibility for the operation, maintenance, 

1 O or management of an underground storage tank system. 

11 (9) "Owner" means a person who owns an underground storage tank system used for the storage, 

12 use, or dispensing of regulated substances. 

13 (10) "Person" means an individual, firm, trust, estate, partnership, company, association, 

14 corporation (whether organized for profit or not), city, town, local governmental entity, or any other 

1 5 governmental or private entity. 

16 ( 11) "Regulated substance" means a regulated substance as defined in 76 1 Q 4 Q3 [section 3). 

17 (12) "Underground storage tank" or "underground storage tank system" means an underground 

18 storage tank, as defined in 76 1Q 4Q3 [section 31, and, for purposes of this part, includes a leak detection 

19 device that is external to and not attached to an underground storage tank system." 

20 

Section 34. Section 75-11-302, MCA, is amended to read: 21 

22 "75-11-302. Definitions. Except as provided in subsections (2), ( 1 5), and (25), the following 

23 definitions apply to this part: 

24 ( 1) "Accidental release" means a sudden or nonsudden release, neither expected nor intended by 

25 the tank owner or operator, of petroleum or petroleum products from a storage tank that results in a need 

26 for corrective action or compensation for third-party bodily injury or property damage. 

27 (2) "Aviation gasoline" means aviation gasoline as defined in 15-70-201. For the purposes of this 

28 chapter, aviation gasoline does not include JP-4 jet fuel sold to a federal defense fuel supply center. 

29 (3) "Board" means the petroleum tank release compensation board established in 2-15-2108. 

30 (4) "Bodily injury" means physical injury, sickness, or disease sustained by an individual, including 

.. 
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death that results from the physical injury, sickness, or disease at any time. 

2 (51 "Claim" means a written request prepared and submitted by an owner or operator or an agent 

3 of the owner or operator for reimbursement of expenses caused by an accidental release from a petroleum 

4 storage tank. 

5 (6) "Corrective action" means investigation, monitoring. cleanup, restoration, abatement, removal. 

6 and other actions necessary to respond to a release. 

7 (7) "Department" means the department of environmental quality provided for in 2-15-3501. 

8 (81 "Distributor" means a person who is licensed to sell gasoline, as provided in 15-70-202, and 

9 who: 

1 O (al in the state of Montana, engages in the business of producing, refining, manufacturing, or 

11 compounding gasoline, aviation gasoline, special fuel, or heating oil for sale, use, or distribution; 

12 (bl imports gasoline, aviation gasoline, special fuel, or heating oil for sale, use, or distribution in 

13 this state; 

14 (cl engages in wholesale distribution of gasoline, aviation gasoline, special fuel, or heating oil in 

15 this state; 

16 (di is an exporter; 

17 (el is a dealer licensed as of January 1, 1969, except a dealer at an established airport; or 

18 (fl either blends gasoline with alcohol or blends heating oil with waste oil. 

19 (91 "Double-walled tank system" means a petroleum storage tank and associated product piping 

20 that is designed and constructed with rigid inner and outer walls separated by an interstitial space and that 

21 is capable of being monitored for leakage. The design and construction of these tank systems must meet 

22 standards of the department and the department of justice fire prevention and investigation bureau. The 

23 material used in construction must be compatible with the liquid to be stored in the system, and the system 

24 must be designed to prevent the release of any stored liquid. 

25 (101 "Eligible costs" means expenses reimbursable under 75-11-307. 

26 ( 111 "Export" means to transport out of the state of Montana, by means other than in the fuel 

27 supply tank of a motor vehicle, gasoline, aviation gasoline, special fuel, or heating oil received from a 

28 refinery or pipeline terminal within the state of Montana. 

29 ( 12) "Exporter" means a person who transports, by means other than in the fuel supply tank of a 

30 motor vehicle, gasoline, aviation gasoline, special fuel, or heating oil received from a refinery or pipeline 

~
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terminal within the state of Montana to a destination outside the state of Montana for sale, use, or 

2 consumption beyond the boundaries of the state of Montana. 

3 (13) "Fee" means the petroleum storage tank cleanup fee provided for in 75-11-314. 

4 I 14) "Fund" means the petroleum tank release cleanup fund established in 75-11-31 3. 

5 (15) "Gasoline" means gasoline as defined in 15-70-201. For the purposes of this chapter, gasoline 

6 does not include JP-4 jet fuel sold to a federal defense fuel supply center. 

7 (16) "Heating oil" means petroleum that is No. 1, No. 2, No. 4-light, No. 4-heavy, No. 5-light, No. 

8 5-heavy, and No. 6 technical grades of fuel oil; other residual fuel oils, including navy special fuel oil and 

9 bunker C; and other fuels when used as substitutes for one of these fuel oils. Heating oil is typically used 

10 in the operation of heating equipment, boilers, or furnaces. 

11 ( 17) "Import" means to receive into a person's possession or custody first after its arrival and 

12 coming to rest at a destination within the state any gasoline, aviation gasoline, special fuel, or heating oil 

13 shipped or transported into this state from a point of origin outside this state, other than in the fuel supply 

14 tank of a motor vehicle. 

15 (18) "Operator" means a person in control of or having responsibility for the daily operation of a 

16 petroleum storage tank. 

17 I 19) (a) "Owner" means a person who holds title to, controls, or possesses an interest in a 

18 petroleum storage tank. 

19 (b) The term does not include a person who holds an interest in a tank solely for financial security, 

20 unless through foreclosure or other related actions the holder of a security interest has taken possession 

21 of the tank. 

22 (20) "Person" means an individual, firm, trust, estate, partnership, company, association, joint-stock 

23 company, syndicate, consortium, commercial entity, corporation, or agency of state or local government. 

24 (21) "Petroleum" or "petroleum products" means crude oil or any fraction of crude oil that is liquid 

25 at standard conditions of temperature and pressure (60 degrees F and 14. 7 pounds per square inch 

26 absolute) or motor fuel blend, such as gasohol, and that is not augmented or compounded by more than 

27 a de minimis amount of another substance. 

28 (22) "Petroleum storage tank" means a tank that contains or contained petroleum or petroleum 

29 products and that is: 

30 (al an underground storage tank as defined in 7e 10 40~ [section 31; 
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(b) a storage tank that is situated in an underground area, such as a basement, cellar, mine, drift, 

2 shah, ortunn~; 

3 (c) an above ground storage tank with a capacity less than 30,000 gallons; or 

4 (d) above ground or underground pipes associated with tanks under subsections (22)(b) and 

5 (22)(c), except that pipelines regulated under the following laws are excluded: 

6 (i) the Natural Gas Pipeline Safety Act of 1968 (49 U.S.C. 1671, et seq.); 

7 (ii) the Hazardous Liquid Pipeline Safety Act of 1979 (49 U.S.C. 2001, et seq.); and 

B (iii) state law comparable to the provisions of law referred to in subsections (22)(d)!i) and (22I(d)(iil, 

9 if the facility is intrastate. 

10 (23) "Property damage" means: 

11 (al physical injury to tangible property, including loss of use of that property caused by the injury; 

12 or 

13 (bl loss of use of tangible property that is not physically injured. 

14 (24) "Release" means any spilling, leaking, emitting, discharging, escaping, leaching, or disposing 

15 of petroleum or petroleum products from a petroleum storage tank into ground water, surface water, 

16 surface soils, or subsurface soils. 

17 (25) "Special fuel" means those combustible liquids commonly referred to as diesel fuel or another 

18 volatile liquid of less than 46 degrees A.P.1. (American petroleum institute) gravity test, except liquid 

19 petroleum gas. For the purposes of this chapter, special fuel does not include diesel fuel sold to a railroad 

20 or a federal defense fuel supply center." 

21 

22 Section 35. Section 75-11-309, MCA, is amended to read: 

23 "75-11-309. Procedures for reimbursement of eligible costs. (1) An owner or operator seeking 

24 reimbursement for eligible costs and the department shall comply with the following procedures: 

25 (a) If an owner or operator discovers or is provided evidence that a release may have occurred from 

26 the owner's or operator's petroleum storage tank, the owner or operator shall immediately notify the 

27 department of the release and conduct an initial response to the release in accordance with state and 

28 federal laws and rules to protect the public health and safety and the environment. 

29 (b) The owner or operator shall conduct a thorough investigation of the release, report the findings 

30 to the department, and, as determined necessary by the department, prepare and submit for approval by 
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the department a corrective action plan that conforms with state, tribal (~ when applicable), and 

federal corrective action requirements. 

(c) (i) The department shall review the corrective action plan and forward a copy to a local 

government office and, WRef8 when applicable, a tribal government office with jurisdiction over a corrective 

action for the release. The local or tribal government office shall inform the department if it wants any 

modification of the proposed plan. 

(ii) Based on its own review and comments received from a local government, tribal government, 

or other source, the department may approve the proposed corrective action plan, make or request the 

owner or operator to modify the proposed plan, or prepare its own plan for compliance by the owner or 

operator. A plan finally approved by the department through any process provided in this subsection ill(c) 

is the approved corrective action plan. 

(iii) After the department approves a corrective action plan, a local government or tribal government 

may not impose different corrective action requirements on the owner or operator. 

(d) The department shall notify the owner or operator and the board of its approval of a corrective 

action plan. 

(el The owner or operator shall implement the approved plan. The department may oversee the 

implementation of the plan, require reports and monitoring from the owner or operator, undertake 

inspections, and otherwise exercise its authority concerning corrective action under Title 75, chapter 10, 

parts 4 aAe part 7, [sections 1 through 15), and other applicable law and rules. 

(fl The owner or· operator shall document in the manner required by the board all expenses incurred 

in preparing and implementing the corrective action plan. The owner or operator shall submit claims and 

substantiating documents to the board in the form and manner required by the board. The board shall 

forward each claim and appropriate documentation to the department. The department shall notify the 

board of any costs that the department considers not reimbursable because of any failure to meet the 

requirements of subsection (2). The department shall inform the owner or operator of any notification given 

to the board. 

(g) The owner or operator shall document, in the manner required by the board, any payments to 

a third party for bodily injury or property damage caused by a release. The owner or operator shall submit 

claims and substantiating documents to the board in the form and manner required by the board. 

(h) In addition to the documentation in subsections (1)(f) and (1)(g), when the release is claimed 
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to have originated from a double-walled tank system, the owner or operator shall document, in the manner 

2 required by the board, the following: 

3 (i) the date that the release was discovered; 

4 (ii) that the originating tank was part of a double-walled tank system as defined in 75-11-302; and 

5 (iii) that the double-walled tank system was properly installed and made of materials and 

6 constructed in accordance with aoplicable department regulations. 

7 (2) The board shall review each claim received under subsections 11 )(f) and (1 l!g), make the 

8 determination required by this subsection, inform the owner or operator of its determination, and, as 

9 appropriate, reimburse the owner or operator from the fund. Before approving a reimbursement, the board 

1 0 shall affirmatively determine that: 

11 (a) the expenses for which reimbursement is claimed: 

12 (i) are eligible costs; and 

13 Iii) were actually, necessarily, and reasonably incurred for the preparation or implementation of a 

14 corrective action plan approved by the department or for payments to a third party for bodily injury or 

1 5 property damage; and 

16 (b) the owner or operator: 

17 (i) is eligible for reimbursement under 75-11-308; and 

18 (ii) has complied with this section and any rules adopted pursuant to this section. 

19 13) If an owner or operator disagrees with a board determination under subsection (2), the owner 

20 or operator may submit a written request for a hearing before the board. The hearing must be held at a 

21 meeting of the board or as otherwise permitted under the Montana Administrative Procedure Act no later 

22 than 120 days following receipt of the request or at a time mutually agreed to by the board and the owner 

23 or operator. 

24 (4) The board shall obligate money for reimbursement of eligible costs of owners and operators in 

25 the order that the costs are finally approved by the board. 

26 (5) (a) The board may, at the request of an owner or operator, guarantee in writing the 

27 reimbursement of eligible costs that have been approved by the board but for which money is not currently 

28 available from the fund for reimbursement. 

29 (b) The board may, at the request of an owner or operator, guarantee in writing reimbursement of 

30 eligible costs not yet approved by the board, including estimated costs not yet incurred. A guarantee for 
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payment under this subsection (5)(b) does not affect the order in which money in the fund is obligated 

2 under subsection (4). 

3 (c) When considering a request for a guarantee of payment, the board may require pertinent 

4 information or documentation from the owner or operator. The board may grant or deny, in whole or in part, 

5 any request for a guarantee." 

6 

7 NEW SECTION. Section 36. Codification instruction. (1) [Sections 1 through 15] are intended to 

8 be codified as an integral part of Title 75, chapter 11, and the provisions of Title 75, chapter 11, apply to 

9 [sections 1 through 15]. 

1 O (2) The code commissioner shall renumber 75-10-423 and 75-10-44 7 to Title 75, chapter 11. 

11 

1 2 NEW SECTION. Section 37. Coordination instruction. ( 1 l If [LC 823] is passed and approved and 

13 if it creates an environmental rehabilitation and prevention account in the state special revenue fund, then 

14 [sections 12 and 30] are void. 

15 (2) If [LC 823] is not passed and approved or if [LC 823] as passed and approved does not create 

16 an environmental rehabilitation and prevention account in the state special revenue fund, then [sections 13 

17 and 31] are void. 

18 

19 NEW SECTION. Section 38. Saving clause. [This act] does not affect rights and duties that 

20 matured, penalties that were incurred, or proceedings that were begun before [the effective date of this 

21 act]. 

22 ( 2) Rules adopted pursuant to 75-10-405 that are in effect on [the effective date of this act I 

23 continue in effect until amended or repealed pursuant to 75-10-405 or [section 5 l. 

24 -END-
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HOUSE BILL NO. 152 

INTRODUCED BY GRADY 

HB0152.02 

APPROVED BY COM ON 
NATURAL RESOURCES 

2 

3 

4 

BY REQUEST OF THE DEPARTMENT OF ENVIRONMENTAL QUALITY 

5 A BILL FOR AN ACT ENTITLED: "AN ACT SEPARATING THE MONTANA HAZARDOUS WASTE AND 

6 UNDERGROUND STORAGE TANK ACT INTO TWO ACTS BY TRANSFERRING THE UNDERGROUND 

7 STORAGE TANK PROVISIONS INTOASEPARATEACT;ANGAMENDING SECTIONS 75-2-216, 76 10 210, 

8 75-10-401, 75-10-402, 75-10-403, 75-10-404, 75-10-405, 75-10-409, 75-10-410, 75-10-411, 

9 75-10-413, 75-10-415, 75-10-416, 75-10-420, 75-10-423, 75-10-424, 75-11-203, 75-11-302, AND 

10 75-11-309, MCA; AND REPEALING SECTION 75-10-210, MCA." 

11 

12 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF tJ10NTANA: 

13 

14 NEW SECTION. Section 1. Short title. [Sections 1 through 15] shall be known and may be cited 

15 as the "Montana Underground Storage Tank Act". 

16 

17 NEW SECTION. Section 2. Findings and purpose. The legislature finds that petroleum products 

18 and hazardous substances stored in underground tanks are regulated under the federal Resource 

19 Conservation and Recovery Act of 1976, as amended, and must be addressed and controlled properly by 

20 the state under [sections 1 through 15). It is the purpose of [sections 1 through 151 to authorize the ,, 
21 department to establish, administer, and enforce an 'underground storage tank leak prevention program for 

22 these regulated substances. The department may use the authority provided in [sections 8 through 13] and 

23 other appropriate authority provided by law to remedy violations of requirements established under [sections 

24 1 through 15). 

25 

26 NEW SECTION. Section 3. Definitions. Unless the context requires otherwise, in [sections 1 

27 through 151, the following definitions apply: 

28 (1) "Board" means the board of environmental review provided for in 2-15-3502. 

29 (2) "Department" means the department of environmental quality provided for in 2-15-3501. 

30 (3) "Dispose" or "disposal" means the discharge, injection, deposit, dumping, spilling, leaking, or 
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placing of any regulated substance into or onto the land or water so that the regulated substance or any 

2 constituent of the regulated substance may enter the environment or be emitted into the air or discharged 

3 into any waters, including ground water. 

4 (4) "Person" means the United States, an individual, firm, trust, estate, partnership, company, 

5 association, corporation, city, town, local governmental entity, or any other governmental or private entity, 

6 whether organized for profit or not. 

7 (5) "Regulated substance": 

8 (a) means: 

9 (i) a hazardous substance as defined in 75-10-602; or 

1 O (ii) petroleum, including crude oil or any fraction of crude oil, that is liquid at standard conditions 

11 of temperature and pressure (60 degrees F and 14. 7 pounds per square inch absolute); 

12 (b) does not include a substance regulated as a hazardous waste under Title 75, chapter 10, part 

13 4. 

14 (6) "Storage" means the actual or intended containment of regulated substances, either on a 

1 5 temporary basis or for a period of years. 

16 (7) "Underground storage tank": 

17 (a) means, except as provided in subsections (7)(b)(i) through (7)(b)(xi): 

18 (i) any one or a combination of tanks used to contain a regulated substance, the volume of which 

19 is 10% or more beneath the surface of the ground; and 

20 (iii any underground pipes used to contain or transport a regulated substance and connected to a 

21 storage tank, whether the storage tank is entirely aboveground, partially aboveground, or entirely 

22 underground; 

23 (b) does not include: 

24 (i) a farm or residential tank that was installed as of April 27, 1995, that has a capacity of 1,100 

25 gallons or less, and that is used for storing motor fuel for noncommercial purposes; 

26 (ii) a farm or residential tank that was installed as of April 27, 1995, that has a capacity of 1,100 

27 gallons or less, and that is used for storing heating oil for consumptive use on the premises where it is 

28 stored; 

29 (iii) farm or residential underground pipes that were installed as of April 27, 1995, and that are used 

30 to contain or to transport motor fuels for noncommercial purposes or heating oil tor consumptive use on 
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1 the premises where it is stored from an aboveground storage tank with a capacity of 1,100 gallons or less; 

2 (iv) a septic tank; 

3 (v) a pipeline facility, including gathering lines, regulated under: 

4 (Al the Natural Gas Pipeline Safety Act of 1968, 49 U.S.C. 1671, et seq.; 

5 (Bl the Hazardous Liquid Pipeline Safety Act of 1979, 49 U.S.C. 2001, et seq.; or 

6 (Cl state law comparable to the provisions of law referred to in subsection (7l(b)(v)(A) or 

7 (7)(b)(v)(B). if the facility is intrastate; 

8 (vi) a surface impoundment, pit, pond, or lagoon; 

9 (vii) a storm water or wastewater collection system; 

1 O (viii) a flow-through process tank; 

11 (ixl a liquid trap or associated gathering lines directly related to oil or gas production and gathering 

12 operations; 

13 (x) a storage tank situated in an underground area, such as a basement, cellar, mine, draft, shaft, 

14 or tunnel, if the storage tank is situated upon or above the surface of the floor; or 

15 (xi) any pipe connected to a tank described in subsections (7l(bl(i) through I7)(b)(ix). 

16 

17 NEW SECTION. Section 4. Powers of department. (1) The department may: 

18 (a) administer and enforce the provisions of [sections 1 through 151. rules implementing [sections 

19 1 through 15], and orders and permits issued pursuant to [sections 1 through 15]; 

20 lb) accept and administer grants from the federal government and from other sources, public and 

21 private; and 

22 (cl abate public nuisances that affect the public health and welfare or the environment and that 

23 arise from or in connection with the past or present handling or disposal of any regulated substance. 

24 (2) The department shall integrate all provisions of [sections 1 through 15] with other laws 

25 administered by the department to avoid unnecessary duplication. 

26 

27 NEW SECTION. Section 5. Administrative rules. The department may adopt, amend, or repeal 

28 rules for the prevention and correction of leakage from underground storage tanks, including: 

29 ( 1) reporting by owners and operators; 

30 (2) financial responsibility; 
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(3) release detection, prevention, and corrective action; 

2 (4) standards for design, construction, installation, and closure; 

3 (5) development of a schedule of fees, not to exceed $50 for a tank over 1,100 gallons and not 

4 to exceed $20 for a tank 1,100 gallons or less, per tank, for tank notification and permits to defray state 

5 and local costs of implementing an underground storage tank program; 

6 (6) a penalty schedule and a system for assessment of administrative penalties, notice, and appeals 

7 under 75-10-423; and 

8 (7) delegation of authority and funds to local agents for inspections and implementation. The 

9 delegation of authority to local agents must complement and may not duplicate existing authority for 

1 O implementation of rules adopted by the department of justice that relate to underground storage tanks. 

11 

12 NEW SECTION. Section 6. Underground storage tank leak report -- inspections -- sampling. ( 1) 

13 If an owner or operator of an underground storage tank discovers or is provided with evidence that a tank 

14 may have leaked, the owner or operator shall immediately notify the department that a leak may exist. 

15 (2) (a) An employee or agent of the department, at any reasonable time and upon presentation of 

16 credentials, may enter upon and inspect any property, premises, or place at which: 

17 (i) regulated substances are or have been stored in underground storage tanks if the department 

18 has reason to suspect that the tanks are not in compliance with the provisions of [sections 1 through 15] 

19 or rules adopted under [sections 1 through 15]; or 

20 (ii) records pertinent to the regulated substances activities are maintained. 

21 (b) The employee or agent of the department may have access to and may copy any records 

22 relating to the regulated substances tor the purposes of developing rules under [sections 1 through 15] or 

23 enforcing the provisions of [sections 1 through 151, rules adopted under [sections 1 through 151, or a 

24 permit or an order issued under [sections 1 through 15]. 

25 (3) In the course of an inspection under this section, the employee or agent of the department may 

26 take samples of any regulated substance or suspected regulated substance, including samples from any soil 

27 or ground water. If the employee or agent of the department takes a sample of any regulated substance 

28 or suspected regulated substance, the employee or agent shall, prior to leaving the premises, give to the 

29 owner, operator, or agent in charge a receipt describing the sample taken and, if requested, a portion of 

30 each sample equal in volume or weight to the portion retained. If any analysis is made of the samples, a 
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1 copy of the results of the analysis must be furnished to the owner, operator, or agent in charge. 

2 

3 NEW SECTION. Section 7. Regulated substance inventory. (1) The department is authorized to 

4 conduct an inventory of sites and locations in the state where regulated substances have been stored or 

5 disposed of at any time. 

6 (2) If the department determines that the presence of a regulated substance or the release of the 

7 regulated substance may present a substantial hazard to the public health or to the environment, it may 

8 issue an order requiring the owner or operator of the site to conduct reasonable monitoring, testing, 

9 analysis, and reporting with respect to the site in order to ascertain the nature and extent of the hazard. 

10 (3) An order issued under subsection (2) must require that the person to whom the order is issued 

11 submit to the department within 30 days a proposal for carrying out the required monitoring, testing, 

12 analysis, and reporting. 

13 (4) If the department determines that the owner or operator referred to in subsection (2) is not able 

14 to conduct monitoring, testing, and analysis in a satisfactory manner, the department may conduct the 

15 activities. 

16 ( 5) For the purposes of carrying out this section, the department may exercise the powers set forth 

17 in [section 6]. 

18 

19 NEW SECTION. Section 8. Administrative enforcement. (1) When the department believes that 

20 a violation of [sections 1 through 15] or a rule adopted under [sections 1 through 15] has occurred, it may 

21 serve written notice of the violation personally or by certified mail on the alleged violator or the violator's 

22 agent. The notice must specify the provision of [sections 1 through 15] or the rule alleged to be violated 

23 and the facts alleged to constitute a violation and may include an order to take necessary corrective action 

24 within a reasonable period of time stated in the order. The order becomes final unless, within 30 days after 

25 the notice is served, the person named requests, in writing, a hearing before the board. On receipt of the 

26 request, the board shall schedule a hearing. Service by mail is complete on the date of mailing. 

27 (2) If, after a hearing held under subsection (1), the board finds that a violation has occurred, it 

28 shall either affirm or modify the department's order. An order issued by the department or by the board 

29 may prescribe the date by which the violation must cease and may prescribe time limits for particular 

30 action. If, after hearing, the board finds that a violation has not occurred, it shall rescind the department's 

\
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1 order. 

2 (3) In addition to or instead of issuing an order pursuant to subsection (1 ), the department may: 

3 (a) require the alleged violator to appear before the board or department, by subpoena or subpoena 

4 duces tecum, for a hearing at a time and place specified in the notice to answer the charges complained 

5 of or to provide information regarding the alleged violation or its actual or potential impact on the public 

6 health and welfare or the environment; 

7 (b) initiate action under [section 9, 10, 12, or 13]; or 

8 (c) assess administrative penalties and issue corrective action orders under 75-10-423. 

9 (4) In the case of disobedience of any subpoena issued and served under this section or ,-, the 

10 refusal of any witness to testify as to any material matter with regard to which the witness may be 

11 interrogated in a hearing or investigation before the board or the department, the board or departme~t may 

12 apply to any district court in the state for an order to compel compliance with the subpoena or the giving 

13 of testimony. The court shall hear the matter as expeditiously as possible. If the disobedience or refusal is 

14 found to be unjustified, the court shall enter an order requiring compliance. Disobedience of the order is 

15 punishable by contempt of court in the same manner and by the same procedures as is provided for like 

16 conduct committed in the course of civil actions in district court. 

17 (5) This section does not prevent the board or department from making efforts to obtain voluntary 

18 compliance through warning, conference, or any other appropriate means. 

19 

20 NEW SECTION. Section 9. Injunctions. The department may institute and maintain, in the name 

21 of the state, actions for injunctive relief as provided in Title 27, chapter 19, to: 

22 ( 1) immediately restrain any person from engaging in any unauthorized activity that is endangering 

23 or causing damage to the public health or to the environment; 

24 (2) enjoin a violation of [sections 1 through 15]. a rule adopted under [sections 1 through 151. or 

25 an order of the department or the board; or 

26 13) require compliance with [sections 1 through 15]. a rule adopted under [sections 1 through 15]. 

27 or an order of the department or the board. 

28 

29 NEW SECTION. Section 10. Imminent hazard. Upon receipt of evidence that the storage or disposal 

30 of any regulated substance may present an imminent and substantial danger to the public health or to the 
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1 environment, the department may commence legal proceedings to immediately restrain or enjoin any person 

2 who has contributed to or who is contributing to the storage or disposal from engaging in these activities 

3 or order the person to take other action as may be necessary, or both. The department may also take 

4 appropriate action as may be necessary under this section, including issuing orders necessary or appropriate 

5 to protect the public health and the environment. 

6 

7 NEW SECTION. Section 11. Cleanup orders. The department may issue a cleanup order to any 

8 person who has discharged, deposited, or spilled any regulated substance into or onto any land or water 

9 in an unlawful or unapproved manner or who has discharged, deposited, or spilled any regulated substance 

1 0 into or onto any land or water so as to result in unlawful or unapproved disposal of a regulated substance. 

11 The order must direct the person to clean up and remove the regulated substance, to treat the regulated 

12 substance, or to take other actions as may be considered reasonable by the department. 

13 

14 NEW SECTION. Section 12. Civil penalties. 11) A person who violates any provision of [sections 

15 1 through 15], a rule adopted under [sections 1 through 151, or an order of the department or the board 

16 is subject to a civil penalty not to exceed $10,000 for each violation. Each day of violation constitutes a 

17 separate violation. 

18 (2) The department may institute and· maintain in the name of the state any enforcement 

19 proceedings under this section. Upon request of the department, the attorney general or the county 

20 attorney of the county of violation shall petition the district court to impose, assess, and recover the civil 

21 penalty. 

22 (3) Action under this section does not bar enforcement of [sections 1 through 151, rules adopted 

23 under [sections 1 through 151, or orders of the department or the board. 

24 (4) Money collected under this section must be deposited in the state general fund. 

25 

26 

27 NEW SECTION. Section 13. Civil penalties. I 1) A person who violates any provision of [sections 

28 through 15], a rule adopted under [sections 1 through 151, or an order of the department or the board 

29 is subject to a civil penalty not to exceed $10,000 for each violation. Each day of violation constitutes a 

30 separate violation. 
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(2) The department may institute and maintain in the name of the state any enforcement 

2 proceedings under this section. Upon request of the department, the attorney general or the county 

3 attorney of the county of violation shall petition the district court to impose, assess, and recover the civil 

4 penalty. 

5 (3) Action under this section does not bar enforcement of [sections 1 through 1 5], rules adopted 

6 under [sections 1 through 151, or orders of the department or the board. 

7 (4) Money collected under this section must be deposited in the state special revenue fund and 

8 credited to the environmental rehabilitation and prevention account created pursuant to [section 1 or 2 of 

9 LC 823]. 

10 

11 NEW SECTION. Section 14. Venue for legal actions. All legal actions affecting underground 

12 storage tanks or the disposal of regulated substances must be brought in the county in which the 

13 underground storage tank is located or, if mutually agreed upon by the affected parties, in the first judicial 

14 district, Lewis and Clark County. 

15 

16 NEW SECTION. Section 15. Construction in event of conflict. The provisions of [sections 1 

17 through 15] and rules promulgated pursuant to (sections 1 through 15] govern if they conflict with other 

18 provisions of Montana law or any action taken by the department under those provisions. 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 16. Section 75-2-216, MCA, is amended to read: 

"75-2-216. Moratorium BR eertaiR selid BRd haHrdeYs waste iRoiRerater permits. {1) IOJ<eept for 

roFReaial aetions pursuant ta Title 76, okaptor 10, part 7, or eeFFe~iYo aotions pursuant to 76 10 40e(2){e) 

er 76 10 416, er fseetien 6(31 er 11 j. until Oeteeer 1, 1 QQ<I, Hie departFRent FAa',' net issue a perFAit te a 

seliel er halarelaus ,,..,aste ineinorater suejeet ta the reet1:1irnrnents of 71i 2 216. 

(2) ~letwithstandin§ tl:le ,:irevisiens of ( 1), the ADOPTION OF RULES FOR SOLID OR HAZARDOUS 

WASTE INCINERATOR PERMITS. THE department shall proceed in a reasonable and timely manner in 

adopting rules implementing 75-2-215 and in proeessin§ air E!Uality perFRit ap13lioatiens FOE1uireel uneler 

76 2 211 fer seliel er ha2arelous waste inoinerators." 

Seetion 17. Seetian 76 10 210, MCA, is aFAeneleel to road: 
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1 

2 

3 

4 

5 

6 

7 

"76 1Q 21Q. M0Fat0Fh:1m OA oeFtaiA solid waste taoilit•; poFmits. 11) ~xeept fer reFAeelial aetiens 

13ursuant to Title 76, 0ha13tor 10, part 7, er eerreetiYe aetiens 13ursuant to 76 10 40612)(6) er 76 10 416, 

er lseetion 6(:3) or 11 j, until Ooteeer 1, 199:3, tho Ele13artFAont FAay net issue a lieense unelor 76 10 221 

fer a seliEl waste faeility if the faeility is also suejeet to the FO(luireFAents of 76 2 216. 

(21 Pletwithstandin§ t"1o pro·,·isions of (1 ), t"1e de1=1artFAont s"1all weeeed in a reasenal3Ie anEl tiFAely 

FAanner in proeessina solid Y,1aste ap13lieatiens reeiuireEl unEler 76 10 221." 

8 Section 17. Section 75-10-401, MCA, is amended to read: 

9 "75-10-401. Short title. This part shall be known and may be cited as the "Montana Hazardous 

1 O Waste an El Underground Storaae Tank Act"." 

11 

12 Section 18. Section 75-10-402, MCA, is amended to read: 

13 "75-10-402. Findings and purpose. (1) Tht: legislature finds that the safe and proper management 

14 of hazardous wastes and used oil, the permitting of hazardous waste facilities, and the siting of facilities 

15 are matters for statewide regulation and are environmental issues that should properly be addressed and 

16 controlled by the state rather than by the federal government. 

17 (2) It is the purpose of this part and it is the policy of this state to protect the public health and 

18 safety, the health of living organisms, and the environment from the effects of the improper, inadequate, 

19 or unsound management of hazardous wastes and used oil; to establish a program of regulation over used 

20 oil and the generation, storage, transportation, treatment, and disposal of hazardo1,1s wastes; to as5tlffl 

21 ~ the safe and adequate management of hazardous wastes and used oil within this state; and to 

22 authorize the department to adopt, administer, and enforce a hazardous waste program pursuant to the 

23 federal Resource Conservation and Recovery Act of 1976 (42 U.S.C. 6901 through 6987), as amended. 

24 (:3) The leaislature also fines t"1at 13etreleuFA 13roduets anEI hazareleus su13stanees steroEI in 

25 unElerareunEl tanl1s are a se1=1arate eategery of substanees .that are regulates unEler the foaeral Reseuree 

26 GenserYatien and Rooe\10ry Ast of 1976, as aFAonded, and FAust eo addressed and eentrolled properly ey 

27 t"1e state under the Montana Hazardous Waste and Underground Steraae Tani( /\et. It is t"1e purpese of t"1is 

28 1=1art to authorize the department to estaelish, aElniinister, and enforee an underareund storage tank leal( 

29 pro·,ention program fer these rea1;lated suestanees. Tl:le ElepartFAent FAa~· ldse the authority proYided in 

30 76 10 41 a tl:\reugl:l 76 10 417 anEI ether a13prepriate aut"1erity preYided ey law to reniedy violations of 
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uAEler§rauAd stara§e taAk reEtuireFReAts astaelisl'lea uAEler tl'lis 13art." 

Section 19. Section 75-10-403, MCA, is amended to read: 

2 

3 

4 "75-10-403. Definitions. Unless the context requires otherwise, in this part, the following 

5 definitions apply: 

6 (1) "Board" means the board of environmental review provided for in 2-15-3502. 

7 (2) "Department" means the department of environmental quality provided for in 2-15-3501. 

8 (3) "Dispose" or "disposal" means the discharge, injection, deposit, dumping, spilling, leaking, or 

9 placing of any re§ulateel suestaAee er hazardous waste into or onto the land or water so that the re§ulated 

1 0 suestaAea, hazardous waste, or any constituent of the FB§Ulated suestaAee or hazardous waste may enter 

11 the environment or be emitted into the air or discharged into any waters, including ground water. 

12 (4) "Environmental protection law" means a law contained in or an administrative rule adopted 

13 pursuant to Title 75, chapter 2, 5, 10, or 11. 

14 (5) "Facility" or "hazardous waste management facility" means all contiguous land and structures, 

15 other appurtenances, and improvements on the land used for treating, storing, or disposing of hazardous 

16 waste. A facility may consist of several treatment, storage, or disposal operational units. 

17 (6) "Generation" means the act or process of producing waste material. 

18 (7) "Generator" means any person, by site, whose act or process produces hazardous waste or 

19 whose act first causes a hazardous waste to become subject to regulation under this part. 

20 (8) la) "Hazardous waste" means a waste or combination of wastes that, because of its quantity, 

21 concentration, or physical, chemical, or infectious characteristics, may: 

22 (ii cause or significantly contribute to an increase in mortality or an increase in serious irreversible 

23 or incapacitating reversible illness; or 

24 (ii) pose a substantial present or potential hazard to human health or the environment when 

25 improperly treated, stored, transported, or disposed of or otherwise managed. 

26 (b) Hazardous wastes do not include those substances governed by Title 82, chapter 4, part 2. 

27 (9) "Hazardous waste management" means the management of the collection, source separation, 

28 storage, transportation, processing, treatment, recovery, and disposal of hazardous wastes. 

29 (10) "Hazardous waste transfer facility" means any land, structure, or improvement, including 

30 loading docks, parking areas, holding sites, and other similar areas, used for the transfer and temporary 
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storage of hazardous wastes and where shipments of hazardous waste are temporarily held for a period 

2 of 10 days or less during the normal course of transportation up to but not including the point of ultimate 

3 treatment, storage, or disposal. 

4 ( 11) "Manifest" means the shipping document that is originated and signed by the generator and 

5 that Is used to identify the hazardous waste and its quantity, origin, and destination during its 

6 transportation. 

7 (12) "Person" means the United States, an individual, firm, trust, estate, partnership, company, 

8 association, corporation, city, town, local governmental entity, or any other governmental or private entity, 

9 whether organized for profit or not. 

10 {13) "Ae1:1ulated suestaAee": 

11 {al Ffteans: 

12 {ij a hazardeus suestanee as defined iA 7a 10 602: or 

13 (ii) 13atreleuffl, iAeludin!I er1cJde ail or an•,• fraotien ef erude ail, that is liquid at standard oenditioAs 

14 of teffl,:lerat1cJre and ,:lrassure (60 degrees F and 14.7 13ounEls per sq1cJare ineh aeselute); 

1 5 {e) does net inel1cJEle a suestaAee regulated as a hazardo1cJs waste under this 13art. 

16 t4-4H.1ll "Storage" means the actual or intended containment of re1:1ulated suestaAeos, hazardous 

17 wastes, er eoth, either on a temporary basis or for a period of years. 

18 t-l-l»DAl. "Transportation" means the movement of hazardous wastes from the point of generation 

19 to any intermediate points and finally to the point of ultimate storage or disposal. 

20 {--1-e}ilfil "Transporter" means a person engaged in the offsite transportation of-hazardous waste 

21 by air, rail, highway, or water. 

22 i-++tilfil "Treatment" means a method, technique, or process, including neutralization, designed 

23 to change the physical, chemical, or biological character or composition of any hazardous waste so as to 

24 neutralize the waste or so as to render it nonhazardous, safer for transportation, amenable for recovery, 

25 amenable for storage, or reduced in volume. 

26 (18) "UAEler§round stora1:1e tank": 

27 (al Fftoans, eMee13t as 13ro,1iaea iA s1cJeseetions (18)(bl(i) threlcl!lh {18)(el{Mi): 

28 (il aAy BAO or a eoffteiAatien ef lanks 1cJsed to eantaiA a FO!Jlcllated substaneo, the •reluff!e of whioh 

29 is 1 oq~ or FRore beAoath the Slclrfaee of the !JFelclnd; aAEl 

30 (ii) any 1cJAdor1:1reund 13i13es used to oenlain er transport a re!Julatee s1cJestanee ans oenneetea te a 
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stora§e tanl1, whether the stora!Je tank is entirely above!jrel:JneL 13artially above!Jrol:lns, er entirely 

2 l:lAEiargrel:lns; 

3 (b) soes not ineluse: 

4 Ii) a farm er resisential tanl1 that ,,.,as install es as of A13ril 27, 1 QQe, that l:las a ea13aeity of 1,100 

5 gallens or less, and tl:lat is used for storing mater fuel for noneommereial 13ur13oses; 

6 Iii) a farm or rosidential tan I( that was install es as of A13ril 27, 1 QQe, that has a ea13aeity of 1,100 

7 !Jallens or less, ans that is uses for storin§ heatin!l oil for eonsumf)ti'>'e use on the f)remises where it is 

8 storeEI; 

9 (iii) farm or resisential unser!Jreund 13i13es that •,vere installos as of A13ril 27, 1 QQe, ans that are uses 

1 O to eontain or to transf)ert motor fuels for noneemmereial 13urf)oses or heatin!l oil for eonsumpti\10 use on 

11 tl:le 13remises ,..,.here it is stores from an abe¥e!JFOUnd stora§e tanl1 with a ea13aeit',1 ef 1,100 §aliens er less; 

12 (i¥) a se13tic tank; 

13 M a f)if)elino faeilit·(, inelusin§ §atherin!l lines, re!Julated unser: 

14 IA) the ~latural Gas Pif)eline Safety Act of 1 Q68, 49 U.S.G. 1671, et seei.; 

15 (Bl the l-lazardous Lieiuid Pipeline Satow .A.et of 1970, <10 U.S.G. 2001, et seei.; or 

16 (C) state law oomf)arable to tho f)ro¥isions of law referred to in subseetion (18l(b)(v)(A) er 

17 (18l(b)MIB), if the faeilit',1 is intrastate; 

18 (•,il a s1c1rfaoe im13e1c1nElment, f)it, flOREI, er la!Joon; 

1 9 (¥ii) a storm water or "'astowater eolleetion system; 

20 ('>'iii) a flew tlirou§h prooess tonic 

21 (i11l a liE11c1ia trap er assoeiatoa §atl:lerin§ lines Elireetl•,· related te oil er §as f)reauetion ana !jatherin!J 

22 operations; 

23 ll<) a stora§e tank sitl:lateel in an 1c1nser!Jre1c1nE1 area, sl:loh as a basement, eellar, mine, sraft, shaft, 

24 er t1c1nnel, i-f the stora§e tank is sit1c1ateEI 1c1pen or abe¥e the s1:1rfoee ef tho fleer; er 

25 (>ii) any 13ipe eonneotea to a tanl1 desoribes in s1c1bseetiens ( 18) (b) Ii) thro1:1§1=l ( 18) (b)(i><l. 

26 f-1-9H.l.Zl. "Used oil" means any oil that has been refined from crude oil or any synthetic oil, either 

27 of which has been used and as a result of that use is contaminated by physical or chemical impurities." 

28 

29 

30 

Section 20. Section 75-10-404, MCA, is amended to read: 

"75-10-404. Powers of department. (1) The department may: 
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1 (a) administer and enforce the provisions of this part, rules implementing this part, and orders and 

2 permits issued pursuant to this part; 

3 (bl conduct and publish studies on hazardous wastes and hazardous waste management; 

4 (c) initiate, conduct, and support research, demonstration projects, and investigation, as its 

5 resources may allow, and coordinate state agency research programs pertaining to hazardous waste 

6 management; 

7 (d) accept and administer grants from the federal government and from other sources, public and 

8 private; and 

9 (el abate public nuisances that affect the public health and welfare or the environment and that 

10 arise from or in connection with the past or present handling or disposal of any hazardous waste &f 

11 reg1:1latad sutistanoe. 

12 (2) The department shall integrate all provisions of this part with other laws administered by the 

13 department to avoid unnecessary duplication. Furthermore, the department shall coordinate its activities 

14 under this part with the program administered by the department of agriculture under the Montana 

15 Pesticides Act, the programs administered by the department of environmental quality related to mining and 

16 mine reclamation, the program administered by the department of public service regulation related to 

17 hazardous material transportation, and provisions of the Montana Major Facility Siting Act. The integration 

18 and coordination must be effected only to the extent that it can be done in a manner consistent with the 

19 goals and policies of this part and the other laws referred to in this section." 

Section 21. Section 75-10-405, MCA, is amended to read: 

20 

21 

22 "75-10-405. Administrative rules. ( 1) The department may, subject to the provisions of 

23 75-10-107, adopt, amend, or repeal rules governing hazardous waste and used oil, including but not limited 

24 to the following: 

25 (a) identification and classification of those hazardous wastes subject to regulation and those that 

26 are not; 

27 (b) requirements for the proper treatment, storage, transportation, and disposal of hazardous 

28 waste; 

29 (c) requirements for siting, design, operation, maintenance, monitoring, inspection, closure, 

30 postclosure, and reclamation of hazardous waste management facilities; 
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(d) requirements for the issuance, denial, reissuance, modification, and revocation of permits for 

2 hazardous waste management facilities; 

3 (e) requirements for corrective action within and outside facility boundaries and for financial 

4 assurance of that corrective action; 

5 (f) requirements for manifests and the manifest system for tracking hazardous waste and for 

6 reporting and recordkeeping by generators, transporters, and owners and operators of hazardous waste 

7 management facilities; 

8 {g) requirements for training of facility personnel, for financial assurance of facility owners and 

9 operators, and for liability of guarantors providing financial assurance; 

10 {hl requirements for registration of generators and transporters; 

11 (i) establishing a schedule of fees and procedures for the collection of fees for: 

1 2 (i) the filing and review of hazardous waste management facility permits as provided in 75-10-432; 

13 (ii) hazardous waste management as provided in 75-10-433; 

14 (iii) the reissuance and modification of hazardous waste management facility permits; and 

15 (iv) the registration of hazardous waste generators; 

16 {j) a schedule of fees to defray a portion of the costs of establishing, operating, and maintaining 

17 any state hazardous waste management facility authorized by 75-10-412; 

18 (k) requirements for availability to the public of information obtained by the department regarding 

19 facilities and sites used for the treatment, storage, and disposal of hazardous wastes; 

20 {I) procedures for the assessment of administrative penalties as authorized by 75-10-424; 

21 (ml identification and classification of used oil that is subject to regulation and used oil that is not 

22 subject to regulation; 

23 In) requirements for the proper management of used oil; and 

24 (o) other rules that are necessary to obtain and maintain authorization under the federal program. 

25 (2) Notwithstanding the provisions of 75-10-107, the department may not adopt rules under this 

26 part that are more restrictive than those promulgated by the federal government under the Resource 

27 Conservation and Recovery Act of 1976, as amended, except that the department: 

28 (a) may require the registration of transporters not otherwise required to register with the state of 

29 Montana pursuant to the federal Resource Conservation and Recovery Act of 1976, as amended; 

30 {b) may require hazardous waste generators and hazardous waste management facilities to report 
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1 on an annual rather than on a biennial basis; 

2 (cl Alay aelopt req1:1iroA1ents for the pre·.-ention anel eorreetion of lealEa§o froAl 1:1neleq:irounel stora§e 

3 tanks, ineluelin§: 

4 !ii reportin§ B',' owners anel operators; 

5 !iil finanoial responsieility; 

6 liiil release eletootien, prevention, anel eerreetive aetion; 

7 (ivl stanelarels for Elosi§A, eenstr1:1etion, installation, anel elos1:1re; 

8 M Elevelopmont of a seheel1:1le of foes, not to mrneeel $ 60 for a tank o,·er 1,100 §aliens anel not 

9 to eneoeel $20 for a tank 1,100 §aliens or less, per tan IE, fer tank notifieation anel permits to elefra·,• state 

10 anel leeal easts ef implemantin§ an 1:1nelor§F0l:lnel stora§o tank pro§ram; 

11 {'.·ii a penalty sohoaulo anel a svstem for assessment of aelministrativo ,:,onalties, notieo, ana ap,:,eals 

12 1:1ndor 76 10 1n6; anEI 

13 {¥iii elole§ation of a1:1t"10,•it1,1 anel fl:lnels to leeal a!jents for inspootions anel implementation. Tho 

14 dole!jation of a1:1thorit',' to looal a!Jents A91:lSt oomplement anel Ffla',' not a1:1plieate eiEistin§ a1:1thority for 

15 implementation of r1:1les aeloptod ey tlcle elopartA1ont of j1:1stiee that relate to 1:1neler§re1:1nel stora§D tanlEs. 

16 AA may adopt regulatory requirements for hazardous waste transfer facilities; 

17 fet@ shall require the owner or manager of any proposed commercial facility for the storage, 

18 collection, or transfer of hazardous waste to conduct a public hearing, as provided for in 75-10-441; and 

19 #H.fil may adopt rules and performance standards for industrial furnaces and boilers that burn 

20 hazardous wastes. The rules and performance standards: 

21 Ii} may be adopted if there are no federal regulations; or 

22 (ii) may be more restrictive than federal regulations." 

Section 22. Section 75-10-409, MCA, is amended to read: 

23 

24 

25 "75-10-409. Compliance monitoring and reporting underground storage tank leal1 repert. ( 1} The 

26 department may, as a condition of a permit, require the owner or operator of a facility to install equipment, 

27 collect and analyze samples, and maintain records in order to monitor and demonstrate compliance with 

28 this part, rules adopted under this part, any order of the board or department, and permit conditions. 

29 (2) The department may require the owner or operator of a facility to submit reports on 5l,leA the 

30 compliance monitoring activities, including notice to tho department of any noncompliance with permit 

~

.~gisl!"'ve 
Serv,cu 
_!!ivislon 

- 15 - HB 152 



55th Legislature HB0l 52.02 

2 

3 

4 

5 

6 

7 

conditions, rules adopted under this part, the provisions of this part, or any orders of the department or 

board. 

( 31 If an ewner er eperater ef an l:lnaer§re1:md stera§e tank dissevers er is pre,·ided witt,. e•,iaenee 

tAat tAe tank may ha•;e leal<ed, he ml:lst immediately netify the aepartment that a leal< may e1tist." 

Section 23. Section 75-10-410, MCA, is amended to read: 

"75-10-410. Inspections -- sampling. (11 (a) An employee or agent of the departmen,, at any 

8 reasonable time and upon presentation of credentials, may enter upon and inspect any property, premises, 

9 or place at which: 

1 O (i) re§l:llated sl:lbstanees are er Rave been stored in l:lnaer§F0l:lnd stora§0 tanl<s if the department 

11 Ras reason to Sl:ISpeet tRat tAo tanks aro not in oomplianoe witl=l tl=lo previsions of this part or Fl:lles adopted 

12 under this part; 

13 M hazardous wastes are or have been generated, stored, treated, disposed of, or loaded for 

14 transportation; 

15 {li+}ilil used oil is or has been generated, stored, treated, disposed of, or loaded for transportation; 

16 or 

17 fw-l-illil records pertinent to the FO§l:llated Sl:lbstanoos, used oil, or hazardous waste activities are 

18 maintained. 

19 (bl The employee or agent of the department may have access to and may copy any records 

20 relating to tho re§l:llatea sl:lbstanees, used oil, or hazardous wastes for the purposes of developing rules 

21 under this part or enforcing the provisions of this part, rules adopted under this part, or a permit or an order 

22 issued under this part. 

23 (2) In the course of an inspection under this section, the employee or agent of the department may 

24 take samples of any substances, used oil, or wastes, including samples from any soil or ground water or 

25 from any vehicle in which used oil or wastes are transported, or samples of any containers or labeling for 

26 the substances, used oil, or wastes. If the employee or agent of the department takes a sample of any used 

27 oil, hazardous waste, or suspected hazardous waste, the employee or agent shall, prior to leaving the 

28 premises, give to the owner, operator, or agent in charge a receipt describing the sample taken and, if 

29 requested, a portion of each sample equal in volume or weight to the portion retained. If any analysis is 

30 made of the samples, a copy of the results of the analysis must be furnished to the owner, operator, or 
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1 agent in charge." 

Section 24. Section 75-10-411, MCA, is amended to read: 

2 

3 

4 "75-10-411. Regulated substaAae aAEI hazarEleus Hazardous waste site inventory. (1) The 

5 department is authorized to conduct an inventory of sites and locations in the state where re§e1latoa 

6 se1bstaneos or hazardous wastes have been stored or disposed of at any time. 

7 ( 2) If the department determines that the presence of a re§e1latea suestanee or hazardous waste 

8 or the release of the FB§ulatea se1estanee or waste or any waste constituent may present a substantial 

9 hazard to the public health or the environment, it may issue an order requiring the owner or operator of the 

10 facility or site to conduct reasonable monitoring, testing, analysis, and reporting with respect to the site 

11 in order to ascertain the nature and extent of the hazard. 

12 (3) In the case of any facility or site not in operation at the time that a determination is made under 

13 subsection (2) with respect to the facility or site, if the department finds that the owner of 5tlefl the facility 

14 or site could not reasonably be expected to have actual knowledge of the presence of hazardous waste at 

15 5tlefl the facility or site and of its potential for release, it may issue an order requiring the most recent 

16 previous owner or operator of the facility or site who could reasonably be expected to have 5tlefl actual 

17 knowledge to carry out the actions referred to in subsection (2). 

18 (4) An order issued under subsection (2) or (3) must require that the person to whom the order is 

19 issued submit to the department within 30 days a proposal for carrying out the required monitoring, testing, 

20 analysis, and reporting. 

21 (5) If the department determines that the owner or operator referred to in subsection (2) or (3) is 

22 not able to conduct monitoring, testing, and analysis in a satisfactory manner, the department may conduct 

23 StteH the activities. 

24 (6) For the purposes of carrying out this section, the department may exercise the powers set forth 

25 in 75-10-410." 

26 

27 Section 25. Section 75-10-413, MCA, is amended to read: 

28 "75-10-413. Administrative enforcement. { 1 l When the department believes that a violation of this 

29 part, a rule adopted under this part, or a permit provision has occurred, it may serve written notice of the 

30 violation personally or by certified mail on the alleged violator or the violator's agent. The notice must 
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specify the provision of this part, the rule, or the permit provision alleged to be violated and the facts 

2 alleged to constitute a violation and may include an order to take necessary corrective action within a 

3 reasonable period of time stated in the order. The order becomes final unless, within 30 days after the 

4 notice is served, the person named requests, in writing, a hearing before the board. On receipt of the 

5 request, the board shall schedule a hearing. Service by mail is complete on the date of mailing. 

6 (2) If, after a hearing held under subsection (1 ), the board finds that a violation has occurred, it 

7 shall either affirm or modify the department's order previously issued. An order issued by the department 

8 or by the board may prescribe the date by which the violation must cease and may prescribe tima limits 

9 for particular action. If, after hearing, the board finds that a violation has not occurred, it shall resci,,ci the 

1 0 department's order. 

11 (3) In addition to or instead of issuing an order pursuant to subsection (1 ), the department may: 

12 (a) require the alleged violator to appear before the board or department, by subpoena or subpoena 

13 duces tecum, for a hearing at a time and place specified in the notice to answer the charges complained 

14 of or to provide information regarding the alleged violation or its actual or potential impact on public health 

1 5 and welfare or the environment; or 

16 (bl initiate action under 75-10-414, 75-10-417, or 75-10-418~ 

17 tel fer underground swrage tanl( violations, assess adrninistrati~·e penalties anel issue eorreeti·,o 

18 aetion orElers under 7~ 10 423. 

19 (4) In the case of disobedience of any subpoena issued and served under this section or of the 

20 refusal of any witness to testify as to any material matter with regard to which the witness may be 

21 interrogated in a hearing or investigation before the board or the department, the board or department may 

22 apply to any district court in the state for an order to compel compliance with the subpoena or the giving 

23 of testimony. The court shall hear the matter as expeditiously as possible. If the disobedience or refusal is 

24 found to be unjustified, the court shall enter an order requiring compliance. Disobedience of the order is 

25 punishable by contempt of court in the same manner and by the same procedures as is provided for like 

26 conduct committed in the course of civil actions in district court. 

27 (5) This section does not prevent the board or department from making efforts to obtain voluntary 

28 compliance through warning, conference, or any other appropriate means." 

29 

30 Section 26. Section 75-10-415, MCA, is amended to read: 
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"75-10-415. Imminent hazard. Upon receipt of evidence that the handling, storage, treatment, 

2 transportation, or disposal of any regulated substaAee, used oil, or hazardous waste may present an 

3 imminent and substantial danger to the public health or the environment, the department may commence 

4 legal proceedings to immediately restrain or enjoin any person (including any past or present generator, past 

5 or present transporter, and past or present owner or operator of a treatment, storage, or disposal facility) 

6 who has contributed to or who is contributing to the handling, storage, treatment, transportation, or 

7 disposal from engaging in these activities or order the person to take other action as may be necessary, 

8 or both. The department may also take appropriate action as may be necessary under this section, including 

9 issuing orders necessary or appropriate to protect the public health and the environment." 

10 

11 Section 27. Section 75-10-416, MCA, is amended to read: 

12 "75-10-416. Cleanup orders. The department may issue a cleanup order to any person who has 

13 discharged, deposited, or spilled any regulated subjtaAee, used oil, or hazardous waste into or onto any 

14 land or water in an unlawful or unapproved manner or who has discharged, deposited, or spilled any 

15 material or substance into or onto any land or water so as to result in unlawful or unapproved disposal of 

16 a regulated substaAee, used oil, or hazardous waste. The order must direct the person to clean up and 

1 7 remove the re§l:llated 51:lbstaAoe, used oil.,. or hazardous waste, to treat the re!julated substaAee, used oil.,. 

18 or hazardous waste so as to render it nonhazardous, or to take other actions as may be considered 

19 reasonable by the department." 

Section 28. Section 75-10-420, MCA, is amended to read: 

20 

21 

22 "75-10-420. Venue for legal actions. All legal actions affecting hazardous waste management 

23 facilities in the state must be brought in the county in which the facility is located. All le§al aetieAs affeetiAg 

24 1:JAdergrouAd stora§e taRks er the disposal ef reg1:Jlated substaAees ffll:JGt be breught iA the 001:JAty where 

25 tl:le 1:JAder§rouAd sterage taAk is lesated or, if ffll:ltually a!Jreed upeA ey the affeetod parties, iA tl:le fast 

26 judieial distriet, Lewis aRd Clark GeuAty." 

27 

28 Section 29. Section 75-10-423, MCA, is amended to read: 

29 "75-10-423. Administrative penalties for 11nse,g,e11nd ste,age tank violations -- appeals -- venue 

30 for hearings. 11) A person who violates any of the uAd0r!JreuAd sterage taAk provisions of this el:lapter 

- 19 - HB 152 



55th Legislature HB0152.02 

[sections 1 through 15) or any uAeler!JrouAel stora!Je taAk rules promulgated under the authority of #!is 

2 ehapter [sections 1 through 15} may be assessed and ordered by the department to pay an administrative 

3 penalty not to exceed $500 ~ for each violation. This limitation on administrative penalties applies only 

4 to penalties assessed under this section. Each occurrence of the violation and each day that it remains 

5 uncorrected constitutes a separate violation. The department may suspend a portion of the administrative 

6 penalty assessed under this section if the condition that caused the assessment of the penalty is corrected 

7 within a specified time. Assessment of an administrative penalty under this section may be rnade in 

8 conjunction with any order or other administrative action authorized by Title 7ii, ehapter 11, or by this 

9 chapter. 

10 (2) When the department assesses an administrative penalty under this section, it must have 

11 written notice served personally or by certified mail on the alleged violator or the violator's agent. For 

12 purposes of this chapter, service by mail is complete on the day of receipt. The notice must state: 

13 (a) the provision alleged to be violated; 

14 (b) the facts alleged to constitute the violation; 

15 (cl the amount of the administrative penalty assessed under this section; 

16 (d) the amount, if any, of the penalty to be suspended upon correction of the condition that caused 

1 7 the assessment of the penalty; 

18 (e) the nature of any corrective action that the department requires, whether or not a portion of 

19 the penalty is to be suspended; 

20 (f) as applicable, the time within which the corrective action is to be taken and the time within 

21 which the administrative penalty is to be paid; 

22 (g) the right to appeal or to a hearing to mitigate the penalty assessed and the time, place, and 

23 nature of any hearing; and 

24 (h) that a formal proceeding may be waived. 

25 (3) The department shall provide each person assessed a penalty under this section an opportunity 

26 for a hearing to either contest the alleged violation or request mitigation of the penalty. The contested case 

27 provisions of the Montana Administrative Procedure Act, provided for in Title 2, chapter 4, part 6, apply 

28 to a hearing conducted under this section. If a hearing is held under this section, it must be held in Lewis 

29 and Clark County or the county wl=lefe in which the alleged violation occurred. This subsection does not 

30 apply until the department gives written notice, served personally or by certified mail, to the alleged violator 
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1 or the violator's agent. For the purposes of this chapter, service by mail is complete on the day of receipt. 

2 The notice must state: 

3 {a) the provision allegedly violated; 

4 lb) the facts that constitute the alleged violation; 

5 {c) the specific nature of any corrective action that the department requires, estimated costs of 

6 compliance with the action, and where to receive help to correct the alleged violation; and 

7 {d) a timetable that a reasonable person would consider appropriate for compliance with the alleged 

8 violations. 

9 (4) The department shall publish a schedule of maximum and minimum penalties for specific 

1 O violations. In determining appropriate penalties for violations, the department shall consider the gravity of 

11 the violations and the potential for significant harm to the public health or the environment. In determining 

12 the appropriate amount of penalty, if any, to be suspended upon correction of the condition that caused 

13 the penalty assessment, the department shall consider the cooperation and the degree of care exercised 

14 by the person assessed the penalty, how expeditiously the violation was corrected, and whether significant 

15 harm resulted to the public health or the environment from the violation. 

16 15) If the department is unable to collect an administrative penalty assessed under this section or 

17 if a person fails to pay all or any portion of an administrative penalty assessed under this section, the 

1 8 department may take action in district court to recover the penalty amount and any additional amounts 

19 assessed or sought under Title 7e, el=laJjter 11, er this chapter. 

20 (6) Action under this section does not bar action under Title 7e, el=la13ter 11, er this chapter, or any 

21 other remedy available to the department for violations of underground storage tank laws or rules 

22 promulgated under those laws. 

23 (7) Administrative penalties collected under this section must be deposited in the state general 

24 fund." 

25 

26 

27 

28 

29 

30 

Section 30. Section 75-10-423, MCA, is amended to read: 

"75-10-423. Administrative penalties for 1:1nEleFgro1:1nEI stoFage tank violations -- appeals -- venue 

for hearings. { 1) A person who violates any of the 1cJnelorgro1:1nel storage tank provisions of tl=lis el=la13ter 

[sections 1 through 15] or any 1:1nelargro1cJnel stOFaf!O tank rules promulgated under the authority of tfli5 

ei'la13ter [sections 1 through 15] may be assessed and ordered by the department to pay an administrative 
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penalty not to exceed $500 ~ for each violation. This limitation on administrative penalties applies only 

2 to penalties assessed under this section. Each occurrence of the violation and each day that it remains 

3 uncorrected constitutes a separate violation. The department may suspend a portion of the administrative 

4 penalty assessed under this section if the condition that caused the assessment of the penalty is corrected 

5 within a specified time. Assessment of an administrative penalty under this section may be made in 

6 conjunction with any order or other administrative action authorized by Title 7e, el=la13ter 11, or by this 

7 chapter. 

8 (2) When the department assesses an administrative penalty under this section, it must have 

9 written notice served personally or by certified mail on the alleged violator or the violator's agE.".' For 

1 0 purposes of this chapter, service by mail is complete on the day of receipt. The notice must state: 

11 (a) the provision alleged to be violated; 

1 2 (bl the facts alleged to constitute the violation; 

13 (c) the amount of the administrative penalty assessed under this section; 

14 (d) the amount, if any, of the penalty to be suspended upon correction of the condition that caused 

15 the assessment of the penalty; 

16 (e) the nature of any corrective action that the department requires, whether or not a portion of 

17 the penalty is to be suspended; 

18 (f) as applicable, the time within which the corrective action is to be taken and the time within 

1 9 which the administrative penalty is to be paid; 

20 (g) the right to appeal or to a hearing to mitigate the penalty assessed and the time, place, and 

21 nature of any hearing; and 

22 (h) that a formal proceeding may be waived. 

23 (3) The department shall provide each person assessed a penalty under this section an opportunity 

24 for a hearing to either contest the alleged violation or request mitigation of the penalty. The contested case 

25 provisions of the Montana Administrative Procedure Act, provided for in Title 2, chapter 4, part 6, apply 

26 to a hearing conducted under this section. If a hearing is held under this section, it must be held in Lewis 

27 and Clark County or the county ~ in which the alleged violation occurred. This subsection does not 

28 apply until the department gives written notice, served personally or by certified mail, to the alleged violator 

29 or the violator's agent. For the purposes of this chapter, service by mail is complete on the day of receipt. 

30 The notice must state: 
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(a) the provision allegedly violated; 

2 (bl the facts that constitute the alleged violation; 

3 (c) the specific nature of any corrective action that the department requires, estimated costs of 

4 compliance with the action, and where to receive help to correct the alleged violation; and 

5 (d) a timetable that a reasonable person would consider appropriate for compliance with the alleged 

6 violations. 

7 (41 The department shall publish a schedule of maximum and minimum penalties for specific 

8 violations. In determining appropriate penalties for violations, the department shall consider the gravity of 

9 the violations and the potential for significant harm to the public health or the environment. In determining 

10 the appropriate amount of penalty, if any, to be suspended upon correction of the condition that caused 

11 the penalty assessment, the department shall consider the cooperation and the degree of care exercised 

12 by the person assessed the penalty, how expeditiously the violation was corrected, and whether significant 

13 harm resulted to the public health or the environment from the violation. 

14 (5) If the department is unable to collect an administrative penalty assessed under this section or 

15 if a person fails to pay all or any portion of an administrative penalty assessed under this section, the 

16 department may take action in district court to recover the penalty amount and any additional amounts 

17 assessed or sought under Title 76, el:lapter 11, er this chapter. 

18 (6) Action under this section does not bar action under Title 76, el:lapter 1 1, er this chapter, or any 

19 other remedy available to the department for violations of underground storage tank laws or rules 

20 promulgated under those laws. 

21 17) Administrative penalties collected under this section must be deposited in the state f1eneral 

22 special revenue fund and be credited to the environmental rehabilitation and prevention account created 

23 pursuant to [section 1 or 2 of LC 823). • 

24 

25 

26 

27 

28 

29 

30 

Section 31. Section 75-10-424, MCA, is amended to read: 

"75-10-424. Administrative penalty. ( 1) The department may assess a person who violates a~ 

ail er hai!arele1:1s waste provision of this part, or a 1:1seel ail er hai!arele1:1s , ... 1aste rule adopted under this part, 

an administrative penalty, not to exceed $10,000 ~ for each violation. Each day of violation constitutes 

a separate violation, but the maximum penalty may not exceed $100,000 for any related series of 

violations. Assessment of an administrative penalty under this section must be made in conjunction with 
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an order or administrative action authorized by this chapter. 

2 (2) An administrative penalty may not be assessed under this section unless the alleged violator 

3 is given notice and opportunity for a hearing before the board pursuant to Title 2, chapter 4, part 6. 

4 (3) In determining the appropriate amount of an administrative penalty, the department shall 

5 consider: 

6 (a) the gravity and the number of violations; 

7 (b) the degree of care exercised by the alleged violator; 

8 (cl. whether significant harm resulted to the public health or the environment; and 

9 (d) the degree of potential significant harm to the public health or the environment. 

1 0 (4) If the department is unable to collect the administrative penalty or if a person fails to pay all 

11 or any portion of the administrative penalty as determined by the department, the department may seek 

1 2 to recover the amount in an appropriate district court. 

13 (5) Action under this section does not bar action under 75-10-413 through 75-10-418 or any other 

14 appropriate remedy. 

1 5 (6) Administrative penalties collected under this section must be deposited in the state general 

16 fund." 

17 

18 Section 32. Section 75-11-203, MCA, is amended to read: 

19 "75-11-203. Definitions. As used in this part, unless the context requires otherwise, the following 

20 definitions apply: 

21 (1) "Board" means the board of environmental review provided for in 2-15-3502. 

22 (2) "Closure" or "to close" means the process of properly removing or filling in place an 

23 underground storage tank that is no longer in service. 

24 (3) "Department" means the department of environmental quality provided for in 2-15-3501. 

25 (4) (al "Installation" or "to install" means the placement of an underground storage tank system, 

26 including excavation, tank placement, backfilling, and piping of underground portions of the underground 

27 storage tank system that store or convey regulated substances. Installation includes repair or modification 

28 of an underground storage tank system through such means as tank relining or the repair or replacement 

29 of valves, fillpipes, piping, vents, or in-tank liquid-level monitoring systems. Installation also means 

30 installation, repair, or modification of a leak detection device that is external to and not attached to the 
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1 underground storage tank system and the installation, repair, or modification of a cathodic protection 

2 system. 

3 (b) The terms do not include the process of conducting a precision (tightness) test to establish the 

4 integrity of the underground storage tank system. 

5 (5) "Installer" means an individual who installs or closes underground storage tank systems. 

6 (6) "License" means a license issued by the department under 75-11-210 to conduct the 

7 installation or closure of underground storage tank systems and the installation of leak detection devices 

8 or cathodic protection systems. 

9 (7) "Licensed installer" means an individual who holds a valid underground storage tank system 

10 installer license. 

11 (8) "Operator" means a person in control of or having responsibility for the operation, maintenance, 

12 or management of an underground storage tank system. 

13 (9) "Owner" means a person who owns an underground storage tank system used for the storage, 

14 use, or dispensing of regulated substances. 

15 ( 10) "Person" means an individual, firm, trust, estate, partnership, company, association, 

16 corporation (whether organized for profit or not), city, town, local governmental entity, or any other 

1 7 governmental or private entity. 

18 (11) "Regulated substance" means a regulated substance as defined in 7ii 10 40:S [section 3]. 

19 (12) "Underground storage tank" or "underground storage tank system" means an underground 

20 storage tank, as defined in 7ii 1 O ma [section 3], and, for purposes of this part, includes a leak detection 

21 device that is external to and not attached to an underground storage tank system." 

Section 33. Section 75-11-302, MCA, is amended to read: 

22 

23 

24 "75-11-302. Definitions. Except as provided in subsections (2), (15), and (25), the following 

25 definitions apply to this part: 

26 ( 1) "Accidental release" means a sudden or nonsudden release, neither expected nor intended by 

27 the tank owner or operator, of petroleum or petroleum products from a storage tank that results in a need 

28 for corrective action or compensation for third-party bodily injury or property damage. 

29 12) "Aviation gasoline" means aviation gasoline as defined in 15-70-201. For the purposes of this 

30 chapter, aviation gasoline does not include JP-4 jet fuel sold to a federal defense fuel supply center. 
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1 (3) "Board" means the petroleum tank release compensation board established in 2-15-2108. 

2 (4) "Bodily injury" means physical injury, sickness, or disease sustained by an individual, including 

3 death that results from the physical injury, sickness, or disease at any time. 

4 (5) "Claim" means a written request prepared and submitted by an owner or operator or an agent 

5 of the owner or operator for reimbursement of expenses caused by an accidental release from a petroleum 

6 storage tank. 

7 16) "Corrective action" means investigation, monitoring, cleanup, restoration, abatement, rerncval, 

8 and other actions necessary to respond to a release. 

9 (7) "Department" means the department of environmental quality provided for in 2-15-35. · 

1 0 (8) "Distributor" means a person who is licensed to sell gasoline, as provided in 15-70-202, and 

11 who: 

12 (a) in the state of Montana, engages in the business of producing, refining, manufacturing, or 

13 compounding gasoline, aviation gasoline, special fuel, or heating oil for sale, use, or distribution; 

14 (b) imports gasoline, aviation gasoline, special fuel, or heating oil for sale, use, or distribution in 

15 this state; 

16 le) engages in wholesale distribution of gasoline, aviation gasoline, special fuel, or heating oil in 

17 this state; 

18 Id) is an exporter; 

19 le) is a dealer licensed as of January 1, 1969, except a dealer at an established airport; or 

20 If) either blends gasoline with alcohol or blends heating oil with waste oil. 

21 (9) "Double-walled tank system" means a petroleum storage tank and associated product piping 

22 that is designed and constructed with rigid inner and outer walls separated by an interstitial space and that 

23 is capable of being monitored for leakage. The design and construction of these tank systems must meet 

24 standards of the department and the department of justice fire prevention and investigation bureau. The 

25 material used in construction must be compatible with the liquid to be stored in the system, and the system 

26 must be designed to prevent the release of any stored liquid. 

27 ( 10) "Eligible costs" means expenses reimbursable under 75-11-307. 

28 ( 11) "Export" means to transport out of the state of Montana, by means other than in the fuel 

29 supply tank of a motor vehicle, gasoline, aviation gasoline, special fuel, or heating oil received from a 

30 refinery or pipeline terminal within the state of Montana. 
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1 (12) "Exporter" means a person who transports, by means other than in the fuel supply tank of a 

2 motor vehicle, gasoline, aviation gasoline, special fuel, or heating oil received from a refinery or pipeline 

3 terminal within the state of Montana to a destination outside the state of Montana for sale, use, or 

4 consumption beyond the boundaries of the state of Montana. 

5 (13) "Fee" means the petroleum storage tank cleanup fee provided for in 75-11-314. 

6 ( 14) "Fund" means the petroleum tank release cleanup fund established in 75-11-313. 

7 (15) "Gasoline" means gasoline as defined in 15-70-201. For the purposes of this chapter, gasoline 

8 does not include JP-4 jet fuel sold to a federal defense fuel supply center. 

9 ( 16) "Heating oil" means petroleum that is No. 1, No. 2, No. 4-light, No. 4-heavy, No. 5-light, No. 

10 5-heavy, and No. 6 technical grades of fuel oil; other residual fuel oils, including navy special fuel oil and 

11 bunker C; and other fuels when used as substitutes for one of these fuel oils. Heating oil is typically used 

12 in the operation of heating equipment, boilers, or furnaces. 

13 ( 17) "Import" means to receive into a person's possession or custody first after its arrival and 

14 coming to rest at a destination within the state any gasoline, aviation gasoline, special fuel, or heating oil 

15 shipped or transported into this state from a point of origin outside this state, other than in the fuel supply 

16 tank of a motor vehicle. 

17 ( 18) "Operator" means a person in control of or having responsibility for the daily operation of a 

18 petroleum storage tank. 

19 ( 19) (a) "Owner" means a person who holds title to, controls, or possesses an interest in a 

20 petroleum storage tank. 

21 (bl The term does not include a person who holds an interest in a tank solely for financial security, 

22 unless through foreclosure or other related actions the holder of a security interest has taken possession 

23 of the tank. 

24 (20) "Person" means an individual, firm, trust, estate, partnership, company, association, joint-stock 

25 company, syndicate, consortium, commercial entity, corporation, or agency of state or local government. 

26 (21) "Petroleum" or "petroleum products" means crude oil or any fraction of crude oil that is liquid 

27 at standard conditions of temperature and pressure (60 degrees F and 14. 7 pounds per square inch 

28 absolute) or motor fuel blend, such as gasohol, and that is not augmented or compounded by more than 

29 a de minimis amount of another substance. 

30 (22) "Petroleum storage tank" means a tank that contains or contained petroleum or petroleum 
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products and that is: 

2 {a) an underground storage tank as defined in 76 10 ~03 [section 3); 

3 {b) a storage tank that is situated in an underground area, such as a basement, cellar, mine, drift, 

4 shaft, or tunnel; 

5 (c) an above ground storage tank with a capacity less than 30,000 gallons; or 

6 (d) above ground or underground pipes associated with tanks under subsections {22)(b) and 

7 {22)(c), except that pipelines regulated under the following laws are excluded: 

8 (i) the Natural Gas Pipeline Safety Act of 1968 (49 U.S.C. 1671, et seq.); 

9 {ii) the Hazardous Liquid Pipeline Safety Act of 1979 (49 U.S.C. 2001, et seq.); and 

1 o (iii) state law comparable to the provisions of law referred to in subsections (22)(d)(i) and (22)(d) {ii), 

11 if the facility is intrastate. 

12 (23) "Property damage" means: 

13 {a) physical injury to tangible property, including loss of use of that property caused by the injury; 

14 or 

1 5 {b) loss of use of tangible property that is not physically injured. 

16 (24) "Release" means any spilling, leaking, emitting, discharging, escaping, leaching, or disposing 

17 of petroleum or petroleum products from a petroleum storage tank into ground water, surface water, 

18 surface soils, or subsurface soils. 

19 (25) "Special fuel" means those combustible liquids commonly referred to as diesel fuel or another 

20 volatile liquid of less than 46 degrees A.P.I. (American petroleum institute) gravity test, except liquid 

21 petroleum gas. For the purposes of this chapter, special fuel does not include diesel fuel sold to a railroad 

22 or a federal defense fuel supply center." 

Section 34. Section 75-11-309, MCA, is amended to read: 

23 

24 

25 "75-11-309. Procedures for reimbursement of eligible costs. (1) An owner or operator seeking 

26 reimbursement for eligible costs and the department shall comply with the following procedures: 

27 (a) If an owner or operator discovers or is provided evidence that a release may have occurred from 

28 the owner's or operator's petroleum storage tank, the owner or operator shall immediately notify the 

29 department of the release and conduct an initial response to the release in accordance with state and 

30 federal laws and rules to protect the public health and safety and the environment. 
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(b) The owner or operator shall conduct a thorough investigation of the release, report the findings 

2 to the department, and, as determined necessary by the department, prepare and submit for approval by 

3 the department a corrective action plan that conforms with state, tribal (Wflefe when applicable), and 

4 federal corrective action requirements. 

5 (cl (il The department shall review the corrective action plan and forward a copy to a local 

6 government office and, WR6fe when applicable, a tribal government office with jurisdiction over a corrective 

7 action for the release. The local or tribal government office shall inform the department if it wants any 

B modification of the proposed plan. 

9 Iii) Based on its own review and comments received from a local government, tribal government, 

10 or other source, the department may approve the proposed corrective action plan, make or request the 

11 owner or operator to modify the proposed plan, or prepare its own plan for compliance by the owner or 

1 2 operator. A plan finally approved by the department through 'lny process provided in this subsection ill(c) 

13 is the approved corrective action plan. 

14 (iii) After the department approves a corrective action plan, a local government or tribal government 

15 may not impose different corrective action requirements on the owner or operator. 

16 (d) The department shall notify the owner or operator and the board of its approval of a corrective 

1 7 action plan. 

1 B (el The owner or operator shall implement the approved plan. The department may oversee the 

19 implementation of the plan, require reports and monitoring from the owner or operator, undertake 

20 inspections, and otherwise exercise its authority concerning corrective action under.Title 75, chapter 10, 

21 13arts 4 a Ra part 7, [sections 1 through 15 I, and other applicable law and rules. 

22 (f) The owner or operator shall document in the manner required by the board all expenses incurred 

23 in preparing and implementing the corrective action plan. The owner or operator shall submit claims and 

24 substantiating documents to the board in the form and manner required by the board. The board shall 

25 forward each claim and appropriate documentation to the department. The department shall notify the 

26 board of any costs that the department considers not reimbursable because of any failure to meet the 

27 requirements of subsection (2). The department shall inform the owner or operator of any notification given 

28 to the board. 

29 (g) The owner or operator shall document, in the manner required by the board, any payments to 

30 a third party for bodily injury or property damage caused by a release. The owner or operator shall submit 
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1 claims and substantiating documents to the board in the form and manner required by the board. 

2 (h) In addition to the documentation in subsections (1 )(f) and (1 )(g), when the release is claimed 

3 to have originated from a double-walled tank system, the owner or operator shall document, in the manner 

4 required by the board, the following: 

5 (i) the date that the release was discovered; 

6 (ii) that the originating tank was part of a double-walled tank system as defined in 75-11-302; and 

7 (iii) that the double-walled tank system was properly installed and made of materials and 

8 constructed in accordance with applicable department regulations. 

9 12) The board shall review each claim received under subsections (1 )(f) and (1 )(g), make the 

1 0 determination required by this subsection, inform the owner or operator of its determination, and, as 

11 appropriate, reimburse the owner or operator from the fund. Before approving a reimbursement, the board 

1 2 shall affirmatively determine that: 

13 (a) the expenses for which reimbursement is claimed: 

14 (ii are eligible costs; and 

15 (ii) were actually, necessarily, and reasonably incurred for the preparation or implementation of a 

16 corrective action plan approved by the department or for payments to a third party for bodily injury or 

17 property damage; and 

18 (b) the owner or operator: 

19 (i) is eligible for reimbursement under 75-11-308; and 

20 (ii) has complied with this section and any rules adopted pursuant to this section. 

21 (3) If an owner or operator disagrees with a board determination under subsection (2), the owner 

22 or operator may submit a written request for a hearing before the board. The hearing must be held at a 

23 meeting of the board or as otherwise permitted under the Montana Administrative Procedure Act no later 

24 than 120 days following receipt of the request or at a time mutually agreed to by the board and the owner 

25 or operator. 

26 (4) The board shall obligate money for reimbursement of eligible costs of owners and operators in 

2 7 the order that the costs are finally approved by the board. 

28 (5) (a) The board may, at the request of an owner or operator, guarantee in writing the 

29 reimbursement of eligible costs that have been approved by the board but for which money is not currently 

30 available from the fund for reimbursement. 
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1 (bl The board may, at the request of an owner or operator, guarantee in writing reimbursement of 

2 eligible costs not yet approved by the board, including estimated costs not yet incurred. A guarantee for 

3 payment under this subsection (5)(b) does not affect the order in which money in the fund is obligated 

4 under subsection (4). 

5 (c) When considering a request for a guarantee of payment, the board may require pertinent 

6 information or documentation from the owner or operator. The board may grant or deny, in whole or in part, 

7 any request for a guarantee." 

8 

9 

10 

NEW SECTION. SECTION 35. REPEALER. SECTION 75-10-210, MCA, IS REPEALED. 

11 NEW SECTION. Section 36. Codification instruction. ( 1) [Sections 1 through 15] are intended to 

12 be codified as an integral part of Title 75, chapter 11, and the provisions of Title 75, chapter 11, apply to 

13 [sections 1 through 151. 

14 (21 The code commissioner shall renumber 75-10-423 and 75-10-447 to Title 75, chapter 11. 

15 

16 NEW SECTION. Section 37. Coordination instruction. ( 11 If [LC 823] is passed and approved and 

1 7 if it creates an environmental rehabilitation and prevention account in the state special revenue fund, then 

18 [sections 12 and~ 29] are void. 

19 (2) If [LC 8231 is not passed and approved or if [LC 823] as passed and approved does not create 

20 an environmental rehabilitation and prevention account in the state special revenue fund, then [sections 13 

21 and a+ 30] are void. 

22 

23 NEW SECTION. Section 38. Saving clause. [This act] does not affect rights and duties that 

24 matured, penalties that were incurred, or proceedings that were begun before [the effective date of this 

25 act]. 

26 (2) Rules adopted pursuant to 75-10-405 that are in effect on [the effective date of this act] 

27 continue in effect until amended or repealed pursuant to 75-10-405 or [section 5]. 

28 -END-
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HOUSE BILL NO. 152 

INTRODUCED BY GRADY 

BY REQUEST OF THE DEPARTMENT OF ENVIRONMENTAL QUALITY 

5 A BILL FOR AN ACT ENTITLED: "AN ACT SEPARATING THE MONTANA HAZARDOUS WASTE AND 

6 UNDERGROUND STORAGE TANK ACT INTO TWO ACTS BY TRANSFERRING THE UNDERGROUND 

7 STORAGE TANK PROVISIONS INTOA SEPARATE ACT; ANG AMENDING SECTIONS 75-2-216, 76 1 Q 21 Q, 

8 75-10-401, 75-10-402, 75-10-403, 75-10-404, 75-10-405, 75-10-409, 75-10-410, 75-10-411, 

9 75-10-413, 75-10-415, 75-10-416, 75-10-420, 75-10-423, 75-10-424, 75-11-203, 75-11-302, AND 

10 75-11-309, MCA; AND REPEALING SECTION 75-10-210, MCA." 

11 

12 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 
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5 A BILL FOR AN ACT ENTITLED: "AN ACT SEPARATING THE MONTANA HAZARDOUS WASTE AND 

6 UNDERGROUND STORAGE TANK ACT INTO TWO ACTS BY TRANSFERRING THE UNDERGROUND 

7 STORAGE TANK PROVISIONSINTOASEPARATEACT;ANGAMENDING SECTIONS 75-2-216, 7ii 1G 210, 

8 75-10-401, 75-10-402, 75-10-403, 75-10-404, 75-10-405, 75-10-409, 75-10-410, 75-10-411, 

9 75-10-413, 75-10-415, 75-10-416, 75-10-420, 75-10-423, 75-10-424, 75-11-203, 75-11-302, AND 

10 75-11-309, MCAi AND REPEALING SECTION 75-10-210, MCA." 
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2 

3 BY REQUEST OF THE DEPARTMENT OF ENVIRONMENTAL QUALITY 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT SEPARATING THE MONTANA HAZARDOUS WASTE AND 

6 UNDERGROUND STORAGE TANK ACT lt.JTO TWO ACTS BY TRANSFERRING THE UNDERGROUND 

7 STORAGE TANK PROVISIONS INTOA SEPARATEACT;~AMENDING SECTIONS 75-2-216, 7ii 10 210, 

8 75-10-401, 75-10-402, 75-10-403, 75-10-404, 75-10-405, 75-10-409, 75-10-410, 75-10-411, 

9 75-10-413, 75-10-415, 75-10-416, 75-10-420, 75-10-423, 75-10-424, 75-11-203, 75-11-302, AND 

10 75-11-309, MCA; AND REPEALING SECTION 75-10-210. MCA." 

1 1 

12 BE IT ENACTED BY THE LEGISLATURE OF THE STA TE OF MONT ANA: 

13 

14 NEW SECTION. Section 1. Short title. [Sections 1 through 15) shall be known and may be cited 

1 5 as the "Montana Underground Storage Tank Act". 

16 

17 NEW SECTION. Section 2, Finding• and purpoee. The legislature finds that petroleum products 

18 and hazardous substances stored in underground tanks are regulated under the federal Resource 

19 Conservation and Recovery Act of 1976, as amended, and must be addressed and controlled properly by 

20 the state under [sections 1 through 15). It is the purpose of [sections 1 through 1 5l to authorize the 

21 department to establish, administer, and enforce an underground storage tank leak prevention program for 

22 these regulated substances. The department may use the authority provided in [sections 8 through 13) and 

23 other appropriate authority provided by law to remedy violations of requirements established under [sections 

24 1 through 15). 

25 

26 NEW SECTION. Section 3. Oeflnitlon1. Unless the context requires otherwise, in [sections 1 

27 through 151, the following definitions apply: 

28 (1) "Board" means the board of environmental review provided for in 2-15-3502. 

29 (2) "Department" means the department of environmental quality provided for in 2-15-3501. 

30 (3) "Dispose" or "disposal" means the discharge, injection, deposit, dumping, spilling, leaking, or 

• 1 • 
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placing of any regulated substance into or onto the land or water so that the regulated substance or any 

2 constituent of the regulated substance may enter the environment or be emitted into the air or discharged 

3 ,nto any waters, including ground water. 

4 {4) "Person" means the United States, an individual, firm, trust, estate, partnership, company, 

5 association, corporation, city, town, local governmental entity, or any other governmental or private entity, 

6 whether organized for profit or not. 

7 {5) "Regulated substance": 

8 (a) means: 

9 Ii) a hazardous substance as defined in 75-10-602; or 

1 O Iii) petroleum, including crude oil or any fraction of crude oil, that is liquid at standard conditions 

11 of temperature and pressure 160 degrees F and 14. 7 pounds per square inch absolute); 

12 (bl does not include a substance regulated as a hazardous waste under Title 75, chapter 10, part 

13 4. 

14 (61 "Storage" means the actual or intended containment of regulated substances, either on a 

15 temporary basis or for a period of years. 

16 I 7) "Underground storage tank": 

17 (al means, except as provided in subsections (7)(blli) through 17)(b)lxil: 

1 8 Ii) any one or a combination of tanks used to contain a regulated substance, the volume of which 

1 9 is 10% or more beneath the surface of the ground; and 

20 (ii) any underground pipes used to contain or transport a regulated substance and connected to a 

21 storage tank, whether the storage tank is entirely aboveground, partially aboveground, or entirely 

22 underground; 

23 (b) does not include: 

24 Ii) a farm or residential tank that was installed as of April 27, 1995, that has a capacity of 1,100 

25 gallons or less, and that is used for storing motor fuel for noncommercial purposes; 

26 (ii) a farm or residential tank that was installed as of April 27, 1995, that has a capacity of 1,100 

27 gallons or less, and that is used for storing heating oil for consumptive use on the premises where it is 

28 stored; 

29 (iii) farm or residential underground pipes that were installed as of April 27, 1995, and that are used 

30 to contain or to transport motor fuels for noncommercial purposes or heating oil for consumptive use on 
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the premises where it is stored from an aboveground storage tank with a capacity of 1,100 gallons or less; 

2 (iv) a septic tank; 

3 (v) a pipeline facility, including gathering lines, regulated under: 

4 (Al the Natural Gas Pipeline Safety Act of 1968, 49 U.S.C, 1671, et seq.; 

5 (Bl the Hazardous Liquid Pipeline Safety Act of 1979, 49 U.S.C. 2001, et seq.; or 

6 (C) state law comparable to the provisions of law referred to in subsection (7)1b)lvi(A) or 

7 ( 71 lb) (vi (Bl. if the facility is intrastate; 

8 (vi) a surface impoundment, pit, pond, or lagoon; 

9 (vii) a storm water or wastewater collection system; 

10 (viii) a flow-through process tank; 

11 (ix) a liquid trap or associated gathering lines directly related to oil or gas production and gathering 

12 operations; 

13 (x) a storage tank situated in an underground area, such as a basement, cellar, mine, draft, shaft, 

14 or tunnel, if the storage tank is situated upon or above the surface of the floor; or 

15 (xi) any pipe connected to a tank described in subsections (7)(b)(i) through (7)(b)(ix). 

16 

1 7 NEW SECTION. Section 4. Powers of department. ( 1) The department may: 

18 (al administer and enforce the provisions of [sections 1 through 151, rules implementing [sections 

19 through 15]. and orders and permits issued pursuant to [sections 1 through 15]; 

20 (b) accept and administer grants from the federal government and from other sources, public and 

21 private; and 

22 (cl abate public nuisances that affect the public health and welfare or the environment and that 

23 arise from or in connection with the past or present handling or disposal of any regulated substance. 

24 12) The department shall integrate all provisions of [sections 1 through 15] with other laws 

25 administered by the department to avoid unnecessary duplication. 

26 

27 NEW SECTION. Section 5. Administrative rules. The department may adopt, amend, or repeal 

28 rules for the prevention and correction of leakage from underground storage tanks, including: 

29 ( 1 I reporting by owners and operators; 

30 (2) financial responsibility; 
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(31 release detection, prevention, and corrective action; 

2 (41 standards for design, construction, installation, and closure; 

3 (51 development of a schedule of fees, not to exceed $50 for a tank over 1,100 gallons and not 

4 to exceed $20 for a tank 1,100 gallons or less, per tank, for tank notification and permits to defray state 

5 and local costs of implementing an underground storage tank program; 

6 (61 a penalty schedule and a system for assessment of administrative penalties, notice, and appeals 

7 under 75-10-423; and 

s (7) delegation of authority and funds to local agents for inspections and implementation. The 

g delegation of authority to local agents must complement and may not duplicate existing authority for 

1 o implementation of rules adopted by the department of justice that relate to underground storage tanks. 

11 

12 NEW SECTION. Section 6. Underground storage tank leak report -- inspections -- sampling. 11 I 

13 If an owner or operator of an underground storage tank discovers or is provided with evidence that a tank 

14 may have leaked, the owner or operator shall immediately notify the department that a leak may exist. 

15 121 (a) An employee or agent of the department, at any reasonable time and upon presentation of 

16 credentials, may enter upon and inspect any property, premises, or place at which: 

1 7 Ii) regulated substances are or have been stored in underground storage tanks if the department 

18 has reason to suspect that the tanks are not in compliance with the provisions of [sections 1 through 15] 

19 or rules adopted under [sections 1 through 15]; or 

20 (iii records pertinent to the regulated substances activities are maintained. 

21 lb) The employee or agent of the department may have access to and may copy any records 

22 relating to the regulated substances for the purposes of developing rules under [sections 1 through 15) or 

23 enforcing the provisions of [sections 1 through 15], rules adopted under [sections 1 through 15], or a 

24 permit or an order issued under [sections 1 through 15]. 

25 (3) In the course of an inspection under this section, the employee or agent of the department may 

26 take samples of any regulated substance or suspected regulated substance, including samples from any soil 

27 or ground water. If the employee or agent of the department takes a sample of any regulated substance 

28 or suspected regulated substance, the employee or agent shall, prior to leaving the premises, give to the 

29 owner, operator, or agent in charge a receipt describing the sample taken and, if requested, a portion of 

30 each sample equal in volume or weight to the portion retained. If any analysis is made of the samples, a 
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copy of the results of the analysis must be furnished to the owner, operator, or agent in charge. 

2 

3 NEW SECTION. Section 7. Regulated substance inventory. I 1) The department is authorized to 

4 conduct an inventory of sites and locations in the state where regulated substances have been stored or 

5 disposed of at any time. 

6 12) If the department determines that the presence of a regulated substance or the release of the 

7 regulated substance may present a substantial hazard to the public health or to the environment, it may 

8 issue an order requiring the owner or operator of the _site to conduct reasonable monitoring, testing, 

9 analysis, and reporting with respect to the site in order to ascertain the nature and extent of the hazard. 

10 (3) An order issued under subsection (21 must require that the person to whom the order is issued 

11 submit to the department within 30 days a proposal for carrying out the required monitoring, testing, 

12 analysis, and reporting. 

13 (4) If the department determines that the owner or operator referred to in subsection (21 is not able 

14 to conduct monitoring, testing, and analysis in a satisfactory manner, the department may conduct the 

1 5 activities. 

1 6 ( 5) For the purposes of carrying out this section, the department may exercise the powers set forth 

17 in [section 6]. 

18 

19 NEW SECTION. Section 8. Administrative enforcement. ( 1) When the department believes that 

20 a violation of [sections 1 through 15] or a rule adopted under [sections 1 through 15] has occurred, it may 

21 serve written notice of the violation personally or by certified mail on the alleged violator or the violator's 

22 agent. The notice must specify the provision of [sections 1 through 15] or the rule alleged to be violated 

23 and the facts alleged to constitute a violation and may include an order to take necessary corrective action 

24 within a reasonable period of time stated in the order. The order becomes final unless, within 30 days after 

25 the notice is served, the person named requests, in writing, a hearing before the board. On receipt of the 

26 request, the board shall schedule a hearing. Service by mail is complete on the date of mailing. 

27 (2) If, after a hearing held under subsection (1 ), the board finds that a violation has occurred, it 

28 shall either affirm or modify the department's order. An order issued by the department or by the board 

29 may prescribe the date by which the violation must cease and may prescribe time limits for particular 

30 action. If, after hearing, the board finds that a violation has not occurred, it shall rescind the department's 
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order. 

2 (31 In add1t1on to or instead of issuing an order pursuant to subsection (1 I, the department may: 

3 , a! require the alleged violator to appear before the board or department, by subpoena or subpoena 

4 duces tecum, for a hearing at a time and place specified in the notice to answer the charges complained 

5 of or to provide information regarding the alleged violation or its actual or potential impact on the public 

6 health and welfare or the environment; 

7 (bl initiate action under [section 9, 10, 12, or 13]; or 

8 (cl assess administrative penalties and issue corrective action orders under 75-10-423. 

9 (4) In the case of disobedience of any subpoena issued and served under this section or of the 

1 O refusal of any witness to testify as to any material matter with regard to which the witness may be 

interrogated in a hearing or investigation before the board or the department, the board or department may 

12 apply to any district court in the state for an order to compel compliance with the subpoena or the giving 

13 of testimony. The court shall hear the matter as expeditiously as possible. If the disobedience or refusal is 

14 found to be unjustified, the court shall enter an order requiring compliance. Disobedience of the order is 

15 punishable by contempt of court in the same manner and by the same procedures as is provided for like 

16 conduct committed in the course of civil actions in district court. 

17 (5) This section does not prevent the board or department from making efforts to obtain voluntary 

18 compliance through warning, conference, or any other appropriate means. 

19 

20 NEW SECTION. Section 9. Injunctions. The department may institute and maintain, in the name 

21 of the state, actions for injunctive relief as provided in Title 27, chapter 19, to: 

22 I 1) immediately restrain any person from engaging in any unauthorized activity that is endangering 

23 or causing damage to the public health or to the environment; 

24 (21 enjoin a violation of [sections 1 through 15], a rule adopted under [sections 1 through 15], or 

25 an order of the department or the board; or 

26 (31 require compliance with [sections 1 through 15], a rule adopted under [sections 1 through 15], 

2 7 or an order of the department or the board. 

28 

29 NEW SECTION. Section 10. Imminent hazard. Upon receipt of evidence that the storage or disposal 

30 of any regulated substance may present an imminent and substantial danger to the public health or to the 
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environment, the department may commence legal proceedings to immediately restrain or enjoin any person 

2 who has contributed to or who is contributing to the storage or disposal from engaging in these act1vit1es 

3 or order the person to take other action as may be necessary, or both. The department may also take 

4 appropriate action as may be necessary under this section, including issuing orders necessary or approprIare 

5 to protect the public health and the environment. 

6 

7 NEW SECTION. Section 11. Cleanup orders. The department may issue a cleanup order to any 

8 person who has discharged, deposited, or spilled any regulated substance into or onto any land or water 

9 in an unlawful or unapproved manner or who has discharged, deposited, or spilled any regulated substance 

10 into or onto any land or water so as to result in unlawful or unapproved disposal of a regulated substance. 

1 1 The order must direct the person to clean up and remove the regulated substance, to treat the regulated 

12 substance, or to take other actions as may be considered reasonable by the department. 

13 

14 NEW SECTION. Section 12. Civil penalties. (1) A person who violates any provision of [sections 

15 through 151, a rule adopted under [sections 1 through 151, or an order of the department or the board 

16 is subject to a civil penalty not to exceed $10,000 for each violation. Each day of violation constitutes a 

17 separate violation. 

18 (21 The department may institute and· maintain in the name of the state any enforcement 

19 proceedings under this section. Upon request of the department, the attorney general or the county 

20 attorney of the county of violation shall petition the district court to impose, assess, and recover the civil 

21 penalty. 

22 (3) Action under this section does not bar enforcement of [sections 1 through 151, rules adopted 

23 under [sections 1 through 151, or orders of the department or the board. 

24 14) Money collected under this section must be deposited in the state general fund. 

25 

26 

27 NEW SECTION. Section 13. Civil penalties. (1) A person who violates any provision of [sections 

28 through 15]. a rule adopted under [sections 1 through 15), or an order of the department or the board 

29 is subject to a civil penalty not to exceed $10,000 for each violation. Each day of violation constitutes a 

30 separate violation. 
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!2i The department may institute and maintain in the name of the state any enforcement 

2 proceedings under this section. Upon request of the department, the attorney general or the county 

3 attorney of the county of violation shall petition the district court to impose, assess, and recover the civil 

4 penalty. 

5 (31 Action under this section does not bar enforcement of [sections 1 through 151, rules adopted 

6 under [sections 1 through 15], or orders of the department or the board, 

7 (41 Money collected under this section must be deposited in the state special revenue fund and 

8 credited to the environmental rehabilitation and prevention account created pursuant to [section 1 or 2 of 

9 LC 8231. 

10 

11 NEW SECTION, Section 14, Venue for legal actions, All legal actions affecting underground 

12 storage tanks or the disposal of regulated substances must be brought in the county in which the 

13 underground storage tank is located or, if mutually agreed upon by the affected parties, in the first Judicial 

14 district, Lewis and Clark County, 

1 5 

16 NEW SECTION. Section 15. Construction in event of conflict. The provisions of [sections 1 

17 through 1 5] and rules promulgated pursuant to [sections 1 through 1 51 govern if they conflict with other 

18 provisions of Montana law or any action taken by the department under those provisions, 

19 

20 Section 16. Section 75-2-216, MCA, is amended to read: 

21 "75-2-216. Me,ateFium eR eeFtaiR seliet aREI l'lailaFEleus waste iReiRerntor permits. (1) E>EGept for 

22 remedial aetioAs pt;rstJaAt te Title 7e, ehapter 10, 13art 7, er oorrooti,•o aetieAs 1311rs11aAt to 7e 10 40ei2)(e) 

23 er 7e 10 41 e, or fseetioA e(a) or 11 j. 1,rntil Oetobor 1, 199a, the elepartA'leAt A'lOV Rot issue a permit te a 

24 selia er hacaraeus waste iAeiAorator subjeot ta the FOE!tJireA'loAts et 76 2 216. 

25 (2) NetwithstamliA§ the pre·,isieAS et ( 1 ), the ADOPTION OF RULES FOR SOLID OR HAZARDOUS 

26 WASTE INCINERATOR PERMITS. THE department shall proceed in a reasonable and timely manner in 

27 adopting rules implementing 75-2-215 aAel iA proeessiAg air eiuality ,:iorFAit applioatieAs reeiuirea tJAder 

28 76 2 211 lor solid er hacardous waste iAeiAerators," 

29 

30 SeetioR 17. SootioA 76 10 210, MCI\, is aFReAElod to reaa: 
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2 

3 

4 

5 

6 

7 

"76 H) 210. MoratorillFA oA oertaiA soliEI ... ,aste faeility permits. I 1) e)(cept for rernedial aetions 

pursuant to Title 7e, eha13ter 10, part 7, or eorreetive aetions 13ursuant to 76 10 406{2l{el or 7e 10 41 e, 

or [section e(3I or 11 L until Octoeor 1, 1 QQ3, the departrnent rnay not issue a license under 7e 10 221 

for a solid waste facility if the faeility is also suejeet to tho requirernents of 76 2 216. 

121 Notwithstanding the provisions of 111, the Ele13artment shall preeeeel in a reasenaele and tirnely 

man nor in precessing selid waste applications req1,med under 76 10 221." 

8 Section 17. Section 75-10-401, MCA, is amended to read: 

9 "75-10-401. Short title. This part shall be known and may be cited as the "Montana Hazardous 

10 Waste and Undergrounel Storage Tank Act"." 

1 1 

12 Section 18. Section 75- 10-402, MCA, is amended to read: 

13 "75-10-402. Findings and purpose. (11 The legislature finds that the safe and proper management 

14 of hazardous wastes and used oil, the permitting of hazardous waste facilities, and the siting of facilities 

1 5 are matters for statewide regulation and are environmental issues that should properly be addressed and 

1 6 controlled by the state rather than by the federal government. 

17 (2) It is the purpose of this part and it is the policy of this state to protect tho public health and 

18 safety, the health of living organisms, and the environment from the effects of the improper, inadequate, 

19 or unsound management of hazardous wastes and used oil; to establish a program of regulation over used 

20 oil and the generation, storage, transportation, treatment, and disposal of hazardous wastes; to -

21 ~ the safe and adequate management of hazardous wastes and used oil within this state: and to 

22 authorize the department to adopt, administer, and enforce a hazardous waste program pursuant to the 

23 federal Resource Conservation and Recovery Act of 1976 (42 U.S.C. 6901 through 6987), as amended. 

24 {31 The legislature also finels that 13etroleum 13roeluots and hazardous substanees stores in 

25 underground tanks are a se13arato oatogory of substances that are reglllated c1nder the federal Resouree 

26 Gonser>,cation anel Reso•,cory Aet of 1 Q7e, as amendeel, and Ff1USt Be aelelresseel and eontrolled 13ro13erly by 

27 the state under the Montana f.la~are1ous \!\taste and Undergroc1nd Storage Tank Act. It is the 13ur13oso of this 

28 13art to authorize the Elef)artment to establish, administer, and enforoo an undergrounEl storage tanl, leal1 

29 f3Fevention 13rogram lor those regulated sul:istanccs. The deJ3artment rna,• use tho authorit1• 13rov:ded in 

30 7e 10 413 through 76 10 417 anEl other a1313ro13riate authority 13ro,iEloel e,• law to remed'( violations of 
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underground storage tanl( requirements estaslished under this part." 

Section 19. Section 75-10-403, MCA. is amended to read: 

2 

3 

4 "75-10-403. Definitions. Unless the context requires otherwise, in this part, the following 

5 definitions apply: 

6 111 "Board" means the board of environmental review provided for in 2-15-3502. 

7 121 "Department'' means the department of environmental quality provided for in 2-15-3501. 

8 (3) "Dispose" or "disposal" means the discharge, injection, deposit, dumping, spilling, leaking, or 

9 plating of any re§ulatod susstanoo or hazardous waste into or onto tho land or water so that tho regulated 

1 0 susManee, hazardous waste, or any constituent of the FO€Julatea substanoo er hazardous waste may enter 

11 the environment or be emitted into the air or discharged into any waters, including ground water. 

1 2 (41 "Environmental protection law" means a law contained in or an administrative rule adopted 

13 pursuant to Title 75, chapter 2, 5, 10, or 11. 

14 (5) "Facility" or "hazardous waste management facility" means all contiguous land and structures, 

15 other appurtenances, and improvements on the land used for treating, storing, or disposing of hazardous 

16 waste. A facility may consist of several treatment, storage, or disposal operational units. 

17 (6) "Generation" means the act or process of producing waste material. 

18 (71 "Generator" means any person, by site, whose act or process produces hazardous waste or 

1 9 whose act first causes a hazardous waste to become subject to regulation under this part. 

20 (8) (a) "Hazardous waste" means a waste or combination of wastes that, because of its quantity, 

21 concentration, or physical, chemical, or infectious characteristics, may: 

22 Ii) cause or significantly contribute to an increase in mortality or an increase in serious irreversible 

23 or incapacitating reversible illness; or 

24 Iii) pose a substantial present or potential hazard to human health or the environment when 

25 improperly treated, stored, transported, or disposed of or otherwise managed. 

26 (bl Hazardous wastes do not include those substances governed by Title 82, chapter 4, part 2. 

27 (9) "Hazardous waste management" means the management of the collection, source separation, 

28 storage, transportation, processing, treatment, recovery, and disposal of hazardous wastes. 

29 (10) "Hazardous waste transfer facility" means any land, structure, or improvement, including 

30 loading docks, parking areas, holding sites, and other similar areas, used for the transfer and temporary 
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storage of hazardous wastes and where shipments of hazardous waste are temporarily held for a period 

2 of 10 days or less during the normal course of transportation up to but not including the point of ultimate 

3 treatment, storage, or disposal. 

4 I 11) "Manifest" means the shipping document that is originated and signed by the generator and 

5 that is used to identify the hazardous waste and its quantity, origin, and destination during its 

6 transportation. 

7 112) "Person" means the United States, an individual, firm, trust, estate, partnership, company, 

8 association, corporation, city, town, local governmental entity, or any other governmental or private entity, 

9 whether organized for profit or not. 

10 I 16) "Ro§ulateel substanee": 

11 (a) FAeans: 

12 Ii) a l=lacarelous susstanee as Elefineel in 76 10 602; er 

13 (ii) petroleuFA, incluelin€) cruele oil or any fraction of cruele oil, that is liquiel at stanelard cenelitiens 

14 of toR'l13oraturo anel pressure (80 Ele§rees F anel 14 .7 pounels per square inch assolutel; 

15 (Bl dees not inelude a susstanee re§ulateel as a hacarelous waste uneler tl=lis part. 

16 ++4tl.1l.l "Storage" means the actual or intended containment of re€Julateel susstanees, hazardous 

1 7 wastes, er soth, either on a temporary basis or for a period of years. 

18 ~.L!1l. "Transportation" means the movement of hazardous wastes from the point of generation 

19 to any intermediate points and finally to the point of ultimate storage or disposal. 

20 l+et.Llfil "Transporter" means a person engaged in the offsite transportation of hazardous waste 

21 by air, rail, highway, or water. 

22 t-1-+tJ..1.fil "Treatment" means a method, technique, or process, including neutralization, designed 

23 to change the physical, chemical, or biological character or composition of any hazardous waste so as to 

24 neutralize the waste or so as to render it nonhazardous, safer for transportation, amenable for recovery, 

2 5 amenable for storage, or reduced in volume. 

26 I 191 "Uneler€Jrounel stora€Je tank": 

27 (al R'leans, e>1eept as previeleel in susseotions 11 Q)(sl(i) throu€Jh {1 Ql(sl()(il: 

28 Iii any one er a eoR'lsination of tanl1s useel to eomain a re€Julateel susswnoe, the voluFAe of which 

29 is 1 og1o er FAere eeneaH, H,e surfaee ef the €JFeuna; ans 

30 (iii an~· unser€Jrouns pi13es uses to contain or transeort a re§ulates suestance anEI eonnecteEi to a 
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2 

3 

4 

5 

storage tani\, who!her !he storage tanl1 's entirely abo.,,egrounEI, partiall~· abo.,,egrounEI, or entirely 

unElergrounEI; 

[tJ) Eloes not incluele: 

iii a farm or resielential tanl1 that was installeEI as of April 27, 199§, that has a capacity of 1,100 

gallons or less, anEI that is usos for storin "'lotor fuel for noneommereial purposes; 

6 (iii a farm or •esielential tanl< that was installeEI as of April 27, 1995, that has a eapaeity of 1,100 

7 gallons or less, ans trat is uses for storing heating oil for eonsuffipti>,e use on the premises where 1t is 

8 stores; 

9 r,·1il farm or resisent1al unElergrounEI pipes that were installes as of April 27, 1995, and that are useEI 

1 O to oontain or to transport FAotor fuels for nonoomFAersial purpeses or heating oil for oonsumpti.,,e use on 

11 the premises where it is stores from an abo.,,oground storage tank ,,.,.ith a capaeity of 1,100 gallons or less; 

1 2 !i.,,I a septic tanl<; 

13 M a pipeline facilit~·, including gathering lines, regulated under: 

14 IAI the ~Jatural Gas Flipeline Safety Ast of 19e8, 49 U.S.C. H,71, et seei.; 

15 IBI the 1-tacardous Lieiuid Flipeline Safot~· Aot of 1979, 49 U.S.C. 2001, et seei.; or 

16 IC) state law oemparaele to tho pre·tisions of law reforros to in subseetion (18)(b)l.,,11Al or 

17 1181(bll.,,)IBI, if the faeility is intra ~ 

18 (¥ii a surfaee impeunsment, 13it, 13ons, or 'ageon; 

1 9 ('<iii a storFA water or wastewater celleetien systeFA; 

20 !•;iii) a fie·,,· tfHOU§A preeess tank; 

21 linl a lieiuia tra13 or assesiatos gatAering lines sirectly relates to oil er §as 13rosuction anEI !lathering 

22 e13oratiens; 

23 (>() a storage tank situates in an unsergrouns area, suoh as a easeFAent, eellar, FAine, sraft, shaft, 

24 er tunnel, if the storage tanl( is situates upen or abe•,e tl:Je surface ef tl:Je floor; or 

25 lni) any pipe eenneotes to a tanl( seseriees in subseetians 118)11:!)(i) tAreugA (18)(bl(ii(). 

26 f-1-f»Jlll "Used oil" means any oil that has been refined from crude oil or any synthetic oil, either 

27 of which has been used and as a result of that use is contaminated by physical or chemical impurities." 

28 

29 

30 

· Section 20. Section 75-10-404, MCA, is amended to read: 

"75-10-404. Powers of department. (1) The department may: 
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la) administer and enforce the provisions of this part, rules implementing this part, and orders and 

2 permits issued pursuant to this part; 

3 lb) conduct and publish studies on hazardous wastes and hazardous waste management: 

4 (cl initiate, conduct, and support research, demonstration projects, and investigation, as its 

5 resources may allow, and coordinate state agency research programs pertaining to hazardous waste 

6 management; 

7 (di accept and administer grants from the federal government and from other sources, public and 

8 private; and 

9 le) abate public nuisances that affect the public health and welfare or the environment and that 

10 arise from or in connection with the past or present handling or disposal of any hazardous waste 0f 

11 regulated substanee. 

12 (2) The department shall integrate all provisions of this part with other laws administered by the 

13 department to avoid unnecessary duplication. Furthermore, the department shall coordinate its activities 

14 under this part with the program administered by the department of agriculture under the Montana 

15 Pesticides Act, the programs administered by the department of environmental quality related to mining and 

16 mine reclamation, the program administered by the department of public service regulation related to 

1 7 hazardous material transportation, and provisions of the Montana Major Facility Siting Act. The integration 

18 and coordination must be effected only to the extent that it can be done in a manner consistent with the 

19 goals and policies of this part and the other laws referred to in this section." 

Section 21. Section 75-10-405, MCA, is amended to read: 

20 

21 

22 "75-10-405. Administrative rules. 11) The department may, subject to the provisions of 

23 75- 1 0-1 07, adopt, amend, or repeal rules governing hazardous waste and used oil, including but not limited 

24 to the following: 

25 la) identification and classification of those hazardous wastes subject to regulation and those that 

26 are not; 

27 (bl requirements for the proper treatment, storage, transportation, and disposal of hazardous 

28 waste; 

29 {c) requirements for siting, design, operation, maintenance, monitoring, inspection, closure, 

30 postclosure, and reclamation of hazardous waste management facilities; 
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(di requirements for the issuance, denial, re1ssuance, modification, and revocation of permits for 

2 hazaraous waste management facilities; 

3 iei requirements for corrective action within and outside facility boundaries and for financ1a• 

4 assurance of that corrective action; 

5 (f) requirements for manifests and the manifest system for tracking hazardous waste and for 

6 reporting and recordkeeping by generators, transporters, and owners and operators of hazardous waste 

7 management facilities; 

8 lg) requirements for training of facility personnel, for financial assurance of facility owners and 

9 operators, and for liability of guarantors providing financial assurance; 

1 0 lh) requirements for registration of generators and transporters; 

11 Ii) establishing a schedule of fees and procedures for the collection of fees for: 

12 (i) the filing and review of hazardous waste management facility permits as provided in 75· 10-432; 

13 Iii) hazardous waste management as provided in 75-10-433; 

14 !iii) the reissuance and modification of hazardous waste management facility permits; and 

1 5 liv) the registration of hazardous waste generators; 

16 lj) a schedule of fees to defray a portion of the costs of establishing, operating, and maintaining 

1 7 any state hazardous waste management facility authorized by 75-10-412; 

18 (k) requirements for availability to the public of information obtained by the department regarding 

1 9 facilities and sites used for the treatment, storage, and disposal of hazardous wastes; 

20 II) procedures for the assessment of administrative penalties as authorized by 75· 10-424; 

21 Im) identification and classification of used oil that is subject to regulation and used oil that is not 

2 2 subject to regulation; 

23 In) requirements for the proper management of used oil; and 

24 lo) other rules that are necessary to obtain and maintain authorization under the federal program. 

25 12) Notwithstanding the provisions of 75-10-107, the department may not adopt rules under this 

26 part that are more restrictive than those promulgated by the federal government under the Resource 

27 Conservation and Recovery Act of 1976, as amended, except that the department: 

28 (al may require the registration of transporters not otherwise required to register with the state of 

29 Montana pursuant to the federal Resource Conservation and Recovery Act of 1976, as amended; 

30 lb) may require hazardous waste generators and hazardous waste management facilities to report 
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on an annual rather than on a biennial basis; 

2 (cl ma'( adopt rec:iuirements for the prevention and correction of leakage froFR underground storage 

3 tanks, including: 

4 Iii reporting by owners and operators; 

5 (iii financial responsibility; 

6 (iii) release detcotion, prevention, and corrective action; 

7 Ii•;) standards fer design, construction, installation, and closure; 

8 (vi 1:Je,•clopFRcnt of a sohcdulc of Ices, not to eHoeed $e0 fer a tank over 1,100 gallons and not 

9 to euceed $20 for a tan I( 1,100 gallons or less, per tank, fer tank notifieation anel perFRits to defray state 

10 anel local costs ol implementin§ an underground stora13e tank prograFR; 

11 (•;ii a penal!',' sehcdulc and a S'fStem for assessFRent of aEIFRinistrati'o'e penalties, netieo, and appeals 

12 under 7e 10 423; and 

13 (viii delegation ef authority anel funels to leeal agents fer inspeetions anel iFRpleFRentation. The 

14 delegation of authority to loeal agents FRust coFRpleFRent and FRay not Eluplieate eHisting authorit•,· for 

15 iFRpleFRentation of rules aeloptes by the departFRent of justice that relate to unelerground storage~ 

16 AA may adopt regulatory requirements for hazardous waste transfer facilities; 

17 WJ.Ql shall require the owner or manager of any proposed commercial facility for the storage, 

18 collection, or transfer of hazardous waste to conduct a public hearing, as provided for in 75-10-441; and 

19 ffiifil may adopt rules and performance standards for industrial furnaces and boilers that burn 

20 hazardous wastes. The rules and performance standards: 

21 (i) may be adopted if there are no federal regulations; or 

22 Iii) may be more restrictive than federal regulations." 

23 

Section 22. Section 75-10-409, MCA, is amended to read: 24 

25 "7 5-10-409. Compliance monitoring and reporting uRse,g,eunEI sto,age tan It leal1 ,ep o,t. 111 The 

26 department may, as a condition of a permit, require the owner or operator of a facility to install equipment, 

27 collect and analyze samples, and maintain records in order to monitor and demonstrate compliance with 

28 this part, rules adopted under this part, any order of the board or department, and permit conditions. 

29 (2) The department may require the owner or operator of a facility to submit reports on St!€R the 

30 compliance monitoring activities, including notice to the department of any noncompliance with permit 
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conditions, rules adopted under this part, the provisions of this part, or any orders of the department or 

2 board. 

3 :31 If an o nner or operator of an underground storage tan I\ discovers o· is pro·,·ided with evidence 

4 that the tank may have leaked, he A'lust iA'IA'lediately notif•,' the departA'lent that a leal( A'I0',' e)<ist." 

Section 23. Section 75-10-410, MCA, is amended to read: 

5 

6 

7 "75-10-410. Inspections -- sampling. (1 l (al An employee or agent of the department, at any 

8 reasonable time and upon presentation of credentials, may enter upon and inspect any property, premises, 

9 or place at which: 

1 o (il regulates sul3stanees are er ha~·e seen stereEl in unElergreunEl stera§e tanlcs if the ElepartA'lent 

11 has reasen ts suspect that the tanks are net in eeA'lplianee with the previsiens sf this part er rules adopted 

12 unser this part; 

13 M hazardous wastes are or have been generated, stored, treated, disposed of, or loaded for 

14 transportation; 

1 5 fttitilil used oil is or has been generated, stored, treated, disposed of, or loaded for transportation; 

16 or 

1 7 MJ.ilil records pertinent to the FO§ulateEl sul3stanees, used oil, or hazardous waste activities are 

18 maintained. 

19 (b) The employee or agent of the department may have access to and may copy any records 

20 relating to the regulated sul3stanees, used oil, or hazardous wastes for the purposes of developing rules 

21 under this part or enforcing the provisions of this part, rules adopted under this part, or a permit or an order 

22 issued under this part. 

23 (2) In the course of an inspection under this section, the employee or agent of the department may 

24 take samples of any substances, used oil, or wastes, including samples from any soil or ground water or 

25 from any vehicle in which used oil or wastes are transported, or samples of any containers or labeling for 

26 the substances, used oil, or wastes. If the employee or agent of the department takes a sample of any used 

27 oil, hazardous waste, or suspected hazardous waste, the employee or agent shall, prior to leaving the 

28 premises, give to the owner, operator, or agent in charge a receipt describing the sample taken and, if 

29 requested, a portion of each sample equal in volume or weight to the portion retained. If any analysis is 

30 made of the samples, a copy of the results of the analysis must be furnished to the owner, operator, or 

\ legisl~tive 
\Sen,ices 

>. __ Dj>ision 
- 16 - HB 152 



55th Legislature HB0152.02 

agent in charge.·• 

Section 24. Section 75-10-411, MCA, is amended to read: 

2 

3 

4 "75-10-411. RegulateEI sullstaAee aAEI llauFEleus Hazardous waste site inventory. 171 The 

5 department is authorized to conduct an inventory of sites and locations in the state where regulated 

6 s1:1bstanees or hazardous wastes have been stored or disposed of at any time. 

7 121 If the department determines that the presence of a regulated substaAee or hazardous waste 

8 or the release of the regulateEI suestanee er waste or any waste constituent may present a substantial 

9 hazard to the public health or the environment, it may issue an order requiring the owner or operator of the 

10 facility or site to conduct reasonable monitoring, testing, analysis, and reporting with respect to the site 

11 in order to ascertain the nature and extent of the hazard. 

12 131 In the case of any facility or site not in operation at the time that a determination is made under 

13 subsection 121 with respect to the facility or site, if the department finds that the owner of~ the facility 

14 or site could not reasonably be expected to have actual knowledge of the presence of hazardous waste at 

15 s-u-e!. the facility or site and of its potential for release, it may issue an order requiring the most recent 

16 previous owner or operator of the facility or site who could reasonably be expected to have~ actual 

17 knowledge to carry out the actions referred to in subsection 12). 

18 14) An order issued under subsection 12) or (31 must require that the person to whom the order is 

19 issued submit to the department within 30 days a proposal for carrying out the required monitoring, testing, 

20 analysis, and reporting. 

21 15) If the department determines that the owner or operator referred to in subsection (21 or (3) is 

22 not able to conduct monitoring, testing, and analysis in a satisfactory manner, the department may conduct 

23 ~ the activities. 

24 (6) For the purposes of carrying out this section, the department may exercise the powers set forth 

25 in 75-10-410." 

26 

27 Section 25. Section 75-10-413, MCA, is amended to read: 

28 "75-10-413. Administrative enforcement. ( 1 I When the department believes that a violation of this 

29 part, a rule adopted under this part, or a permit provision has occurred, it may serve written notice of the 

30 violation personally or by certified mail on the alleged violator or the violator's agent. The notice must 
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specify the provision of this part, the rule, or the permit provision alleged to be violated and the facts 

2 alleged to constitute a violation and may include an order to take necessary corrective action wIthIn a 

3 reasonable period of time stated in the order. The order becomes final unless, within 30 days after the 

4 notice Is served, tne person named requests, in writing, a hearing before the board. On receipt of the 

5 request, the board shall schedule a hearing. Service by mail is complete on the date of mailing. 

6 121 If, after a hearing held under subsection 11), the board finds that a violation has occurred. It 

7 shall either affirm or modify the department's order pre,1iousl 1; issued. An order issued by the department 

8 or by the board may prescribe the date by which the violation must cease and may prescribe time limits 

g for particular action. If, after hearing, the board finds that a violation has not occurred, it shall rescind the 

10 department's order. 

11 (3) In addition to or instead of issuing an order pursuant to subsection 11 I, the department may: 

12 (a) require the alleged violator to appear before the board or department, by subpoena or subpoena 

13 duces tecum, for a hearing at a time and place specified in the notice to answer the charges complained 

14 of or to provide information regarding the alleged violation or its actual or potential impact on public health 

1 5 and welfare or the environment; or 

16 (b) initiate action under 75-10-414, 75-10-417, or 75-10-418~ 

17 (el !or under§round stora§e tank 1o1iolations, assess administrative penalties and issue eerreeti,·e 

18 aotien ardors under 76 10 4 2:3. 

19 141 In the case of disobedience of any subpoena issued and served under this section or of the 

20 refusal of any witness to testify as to any material matter with regard to which the witness may be 

21 interrogated in a hearing or investigation before the board or the department, the board or department may 

22 apply to any district court in the state for an order to compel compliance with the subpoena or the giving 

23 of testimony. The court shall hear the matter as expeditiously as possible. If the disobedience or refusal is 

24 found to be unjustified, the court shall enter an order requiring compliance. Disobedience of the order is 

25 punishable by contempt of court in the same manner and by the same procedures as is provided for like 

26 conduct committed in the course of civil actions in district court. 

27 (5) This section does not prevent the board or department from making efforts to obtain voluntary 

28 compliance through warning, conference, or any other appropriate means." 

29 

30 Section 26. Section 75-10-415, MCA, is amended to read: 
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"75-10-415. Imminent hazard. Upon receipt of evidence that the handling, storage, treatment, 

2 transportation, or disposal of any regulated substaAee, used oil, or hazardous waste may present an 

3 imminent and substantial danger to the public health or the environment, the department may commer,ce 

4 legal proceedings to immediately restrain or en Join any person (including any past or present generator, past 

5 or present transporter, and past or present owner or operator of a treatment, storage, or disposal facility) 

6 who has contributed to or who is contributing to the handling, storage, treatment, transportation, or 

7 disposal from engaging in these activities or order the person to take other action as may be necessary, 

8 or both. The department may also take appropriate action as may be necessary under this section, including 

9 issuing orders necessary or appropriate to protect the public health and the environment." 

10 

11 Section 27. Section 75-10-416, MCA, is amended to read: 

12 "75-10-416. Cleanup orders. The department may issue a cleanup order to any person who has 

13 discharged, deposited, or spilled any regulated substaAee, used oil, or hazardous waste into or onto any 

14 land or water in an unlawful or unapproved manner or who has discharged, deposited, or spilled any 

15 material or substance into or onto any land or water so as to result in unlawful or unapproved disposal of 

16 a regulated substaAee, used oil, or hazardous waste. The order must direct the person to clean up and 

1 7 remove the regulated substaAee, used oil, or hazardous waste, to treat the regulated substanee, used oil, 

18 or hazardous waste so as to render it nonhazardous, or to take other actions as may be considered 

1 9 reasonable by the department." 

Section 28. Section 75-10-420, MCA, is amended to read: 

20 

21 

22 "75-10-420. Venue for legal actions. All legal actions affecting hazardous waste management 

23 facilities in the state must be brought in the county in which the facility is located. All legal actions affecting 

24 underground sterage tanl1s er the aispesal et regulated substaneos must be erought in the eount>,< .-.•here 

25 the undergreund storage taAI( is leoated or, if mutuall~• agreed upoA by the affested parties, 1n the first 

26 judicial distriet, Lewis aAd Clari( GeuAty." 

27 

28 Section 29. Section 75-10-423, MCA, is amended to rea_d: 

29 "75-10-423. Administrative penalties for 1rnElergro1rnEI sterage taRl1 violations -- appeals -- venue 

30 for hearings. 11) A person who violates any of the uAdergreuAEi storage fan I( provisions of this ehapter 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

12 

13 

14 

15 

16 

17 

18 

1 9 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

!sections 1 through 15] or any undergrsune stsrage tanl1 rules promulgated under the authority of~ 

ohapter [sections 1 through 15j may be assessed and ordered by the department to pay an administrative 

penalty not to exceed $500 J3ff for each violation. This limitation on administrative penalties applies only 

to penalties assessed under this section. Each occurrence of the violation and each day that 1t remains 

uncorrected constitutes a separate violation. The department may suspend a portion of the administrative 

penalty assessed under this section if the condition that caused the assessment of the penalty is corrected 

within a specified time. Assessment of an administrative penalty under this section may be made 1n 

conjunction with any order or other administrative action authorized by Title 76, ehapter 11, er i3y this 

chapter. 

(2) When the department assesses an administrative penalty under this section, it must have 

written notice served personally or by certified mail on the alleged violator or the violator's agent. For 

purposes of this chapter, service by mail is complete on the day of receipt. The notice must state: 

(a) the provision alleged to be violated; 

(b) the facts alleged to constitute the violation; 

(cl the amount of the administrative penalty assessed under this section; 

(di the amount, it any, of the penalty to be suspended upon correction of the condition that caused 

the assessment of the penalty; 

(el the nature of any corrective action that the department requires, whether or not a portion of 

the penalty is to be suspended; 

If) as applicable, the time within which the corrective action is to be taken and the time within 

which the administrative penalty is to be paid; 

(gl the right to appeal or to a hearing to mitigate the penalty assessed and the time, place, and 

nature of any hearing; and 

(hi that a formal proceeding may be waived. 

(3) The department shall provide each person assessed a penalty under this section an opportunity 

tor a hearing to either contest the alleged violation or request mitigation of the penalty. The contested case 

provisions of the Montana Administrative Procedure Act, provided for in Title 2, chapter 4, part 6, apply 

to a hearing conducted under this section. If a hearing is held under this section, it must be held in Lewis 

and Clark County or the county~ in which the alleged violation occurred. This subsection does not 

apply until the department gives written notice, served personally or by certified mail, to the alleged violator 
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or the violator's agent. For the purposes of this chapter, service by mail is complete on the day of receipt. 

2 The notice must state: 

3 la) the provision allegedly violated; 

4 lb) the facts that constitute the alleged violation; 

5 (cl the specific nature of any corrective action that the department requires, estimated costs of 

6 compliance with the action, and where to receive help to correct the alleged violation; and 

7 (di a timetable that a reasonable person would consider appropriate for compliance with the alleged 

8 violations. 

9 (4) The department shall publish a schedule of maximum and minimum penalties for specific 

10 violations. In determining appropriate penalties for violations, the department shall consider the gravity of 

11 the violations and the potential for significant harm to the public health or the environment. In determining 

12 the appropriate amount of penalty, if any, to be suspended upon correction of the condition that caused 

13 the penalty assessment, the department shall consider the cooperation and the degree of care exercised 

14 by the person assessed the penalty, how expeditiously the violation was corrected, and whether significant 

15 harm resulted to the public health or the environment from the violation. 

16 (51 If the department is unable to collect an administrative penalty assessed under this section or 

17 if a person fails to pay all or any portion of an administrative penalty assessed under this section, the 

18 department may take action in district court to recover the penalty amount and any additional amounts 

19 assessed or sought under Title 7e, ehaJ3teF 11, OF this chapter. 

20 (6) Action under this section does not bar action under Title 7e, ehaJ3teF 11, OF this chapter, or any 

21 other remedy available to the department for violations of underground storage tank laws or rules 

22 promulgated under those laws. 

23 171 Administrative penalties collected under this section must be deposited in the state general 

24 fund." 

25 

26 

27 

28 

29 

30 

Section 30. Section 75-10-423, MCA, is amended to read: 

"75-10-423. Administrative penalties for unEler!lrounEI storage tank violations -- appeals -- venue 

for hearings. I 11 A person who violates any of the unEiOF§reune stoFa§e tanl( provisions of this chapter 

[sections 1 through 15] or any unEieF§Founel stora§e tanl( rules promulgated under the authority of 1-fi+S 

otciapter [sections 1 through 151 may be assessed and ordered by the department to pay an administrative 
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penalty not to exceed $500 ~ for each violation. This limitation on administrative penalties applies only 

2 to penalties assessed under this section. Each occurrence of the violation and each day that it remains 

3 uncorrected constitutes a separate violation. The department may suspend a portion of the administrat,ve 

4 penalty assessed under this section if the condition that caused the assessment of the penalty is corrected 

5 within a specified time. Assessment of an administrative penalty under this section may be made In 

6 conjunction with any order or other administrative action authorized by Title 7s, eh apter 11, or b,,, th:s 

7 chapter. 

8 (2) When the department assesses an administrative penalty under this section, It must have 

g written notice served personally or by certified mail on the alleged violator or the violator's agent. For 

1 0 purposes of this chapter, service by mail is complete on the day of receipt. The notice must state: 

11 (al the provision alleged to be violated; 

12 (bl the facts alleged to constitute the violation; 

13 (cl the amount of the administrative penalty assessed under this section; 

14 (d) the amount, if any, of the penalty to be suspended upon correction of the condition that caused 

15 the assessment of the penalty; 

16 le) the nature of any corrective action that the department requires, whether or not a portion of 

1 7 the penalty is to be suspended; 

18 (fl as applicable, the time within which the corrective action is to be taken and the time within 

19 which the administrative penalty is to be paid; 

20 (gl the right to appeal or to a hearing to mitigate the penalty assessed and the time, place, and 

21 nature of any hearing; and 

22 (hi that a formal proceeding may be waived. 

23 (3) The department shall provide each person assessed a penalty under this section an opportunity 

24 for a hearing to either contest the alleged violation or request mitigation of the penalty. The contested case 

25 provisions of the Montana Administrative Procedure Act, provided for in Title 2, chapter 4, part 6, apply 

26 to a hearing conducted under this section. If a hearing is held under this section, it must be held in Lewis 

27 and Clark County or the county wl=lElffi in which the alleged violation occurred. This subsection does not 

28 apply until the department gives written notice, served personally or by certified mail, to the alleged violator 

29 or the violator's agent. For the purposes of this chapter, service by mail is complete on the day of receipt. 

30 The notice must state: 
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(a) the provision allegedly violated; 

2 (b) the facts that constitute the alleged violation; 

3 (cl the specific nature of any corrective action that the department requires, estimated costs of 

4 compliance with the action, and where to receive help to correct the alleged violation; and 

5 Id) a timetable that a reasonable person would consider appropriate for compliance with the alleged 

6 violations. 

7 (41 The department shall publish a schedule of maximum and minimum penalties for specific 

8 violations. In determining appropriate penalties for violations, the department shall consider the gravity of 

9 the violations and the potential for significant harm to the public health or the environment. In determining 

10 the appropriate amount of penalty, if any, to be suspended upon correction of the condition that caused 

11 the penalty assessment, the department shall consider the cooperation and the degree of care exercised 

12 by the person assessed the penalty, how expeditiously the violation was corrected, and whether significant 

13 harm resulted to the public health or the environment from the violation. 

14 (5) If the department is unable to collect an administrative penalty assessed under this section or 

15 if a person fails to pay all or any portion of an administrative penalty assessed under this section, the 

16 department may take action in district court to recover the penalty amount and any additional amounts 

17 assessed or sought under Title 76, eRaptor 11, er this chapter. 

18 (6) Action under this section does not bar action under Title 76, eha13ter 11, or this chapter; or any 

19 other remedy available to the department for violations of underground storage tank laws or rules 

20 promulgated under those laws. 

21 (7) Administrative penalties collected under this section must be deposited in the state fjeReral 

2 2 special revenue fund and be credited to the environmental rehabilitation and prevention account created 

23 pursuant to [section 1 or 2 of LC 823!." 

24 

25 

26 

27 

28 

29 

30 

Section 31. Section 75-10-424, MCA, is amended to read: 

"75-10-424. Administrative penalty. ( 1) The department may assess a person who violates a tl5e4 

ail er Rai!arseus waste provision of this part, or a uses oil or hacareous .,,..aste rule adopted under this part, 

an administrative penalty, not to exceed $10,000 j30f for each violation. Each day of violation constitutes 

a separate violation, but the maximum penalty may not exceed $100,000 for any related series of 

violations. Assessment of an administrative penalty under this section must be made in conjunction with 
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an order or administrative action authorized by this chapter. 

2 121 An administrative penalty may not be assessed under this section unless the alleged violator 

3 Is given notice and opportunity for a hearing before the board pursuant to Title 2, chapter 4, part 6. 

4 I 31 In determining the appropriate amount of an administrative penalty, the department shall 

5 consider: 

6 (a) the gravity and the number of violations; 

7 (bl the degree of care exercised by the alleged violator; 

s (cl whether significant harm resulted to the public health or the environment; and 

9 Id) the degree of potential significant harm to the public health or the environment. 

1 O (41 If the department is unable to collect the administrative penalty or if a person fails to pay all 

11 or any portion of the administrative penalty as determined by the department, the department may seek 

12 to recover the amount in an appropriate district court. 

13 (51 Action under this section does not bar action under 75-10-413 through 75-10-418 or any other 

14 appropriate remedy. 

15 (6) Administrative penalties collected under this section must be deposited in the state general 

16 fund." 

17 

Section 32. Section 75-11-203, MCA, is amended to read: 18 

19 "75-11-203. Definitions. As used in this part, unless the context requires otherwise, the following 

20 definitions apply: 

21 (1) "Board" means the board of environmental review provided for in 2-15-3502. 

22 12) "Closure" or "to close" means the process of properly removing or filling in place an 

23 underground storage tank that is no longer in service. 

24 13) "Department" means the department of environmental quality provided for in 2-15-3501. 

25 (4) (a) "Installation" or "to install" means the placement of an underground storage tank system, 

26 including excavation, tank placement, backfilling, and piping of underground portions of the underground 

27 storage tank system that store or convey regulated substances. Installation includes repair or modification 

28 of an underground storage tank system through such means as tank relining or the repair or replacement 

29 of valves, fillpipes, piping, vents, or in-tank liquid-level monitoring systems. Installation also means 

30 installation, repair, or modification of a leak detection device that is external to and not attached to the 

, Legis/~tive 
\.,Services 
" .. _!!jvision 

- 24 - HB 152 



55th Legislature HB0152.02 

underground storage tank system and the installation, repair, or modification of a cathodic protection 

2 system. 

3 (bl The terms do not include the process of conducting a precision (tightness) test to establish the 

4 integrity of the underground storage tank system. 

5 15) "Installer" means an individual who installs or closes underground storage tank systems. 

6 (6) "License" means a license issued by the department under 75-11-210 to conduct the 

7 installation or closure of underground storage tank systems and the installation of leak detection devices 

B or cathodic protection systems. 

9 17) "Licensed installer" means an individual who holds a valid underground storage tank system 

10 installer license. 

11 (8) "Operator" means a person in control of or having responsibility for the operation, maintenance, 

12 or management of an underground storage tank system. 

13 (91 "Owner" means a person who owns an underground storage tank system used for the storage, 

14 use, or dispensing of regulated substances. 

15 1101 "Person" means an individual, firm, trust, estate, partnership, company, association, 

16 corporation (whether organized for profit or not), city, town, local governmental entity, or any other 

1 7 governmental or private entity. 

18 (11) "Regulated substance" means a regulated substance as defined in 76 10 40a [section 3). 

19 112) "Underground storage tank" or "underground storage tank system" means an underground 

20 storage tank, as defined in 76 10 40a [section 3]. and, for purposes of this part, includes a leak detection 

21 device that is external to and not attached to an underground storage tank system." 

Section 33. Section 75-11-302, MCA, is amended to read: 

22 

23 

24 "75-11-302. Definitions. Except as provided in subsections (2), ( 151, and (25), the following 

25 definitions apply to this part: 

26 I 1l "Accidental release" means a sudden or nonsudden release, neither expected nor intended by 

27 the tank owner or operator, of petroleum or petroleum products from a storage tank that results in a need 

28 for corrective action or compensation for third-party bodily injury or property damage. 

29 12) "Aviation gasoline" means aviation gasoline as defined in 15-70-201. For the purposes of this 

30 chapter, aviation gasoline does not include JP-4 Jet fuel sold to a federal defense fuel supply center. 
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i3) "Board" means the petroleum tank release compensation board established in 2-15-2108. 

2 141 "Bodily inIury" means physical inIury, sickness, or disease sustained by an individual, including 

3 death that results from the physical inIury, sickness, or disease at any time. 

4 151 "Claim" means a written request prepared and submitted by an owner or operator or an agent 

5 of the owner or operator for reimbursement of expenses caused by an accidental release from a petroleum 

6 storage tank. 

7 !6) "Corrective action" means investigation, monitoring, cleanup, restoration, abatement, removal. 

8 and other actions necessary to respond to a release. 

9 (7) "Department" means the department of environmental quality provided for in 2-15-3501. 

10 (81 "Distributor" means a person who is licensed to sell gasoline, as provided in 15-70-202, and 

11 who: 

12 (a) in the state of Montana, engages in the business of producing, refining, manufacturing, or 

13 compounding gasoline, aviation gasoline, special fuel, or heating oil for sale, use, or distribution; 

14 (b) imports gasoline, aviation gasoline, special fuel, or heating oil for sale, use, or distribution in 

1 5 this state; 

16 (c) engages in wholesale distribution of gasoline, aviation gasoline, special fuel, or heating oil in 

17 this state; 

18 Id) is an exporter; 

19 le) is a dealer licensed as of January 1, 1969, except a dealer at an established airport; or 

20 If) either blends gasoline with alcohol or blends heating oil with waste oil. 

21 19) "Double-walled tank system" means a petroleum storage tank and associated product piping 

22 that is designed and constructed with rigid inner and outer walls separated by an interstitial space and that 

23 is capable of being monitored for leakage. The design and construction of these tank systems must meet 

24 standards of the department and the department of justice fire prevention and investigation bureau. The 

25 material used in construction must be compatible with the liquid to be stored in the system, and the system 

26 must be designed to prevent the release of any stored liquid. 

27 110) "Eligible costs" means expenses reimbursable under 75-11-307. 

28 (11) "Export" means to transport out of the state of Montana, by means other than in the fuel 

29 supply tank of a motor vehicle, gasoline, aviation gasoline, special fuel, or heating oil received from a 

30 refinery or pipeline terminal within the state of Montana. 
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(12) "Exporter" means a person who transports, by means other than in the fuel supply tank oi a 

2 motor vehicle, gasoline, aviation gasoline, special fuel, or heating oil received from a refinery or pipeline 

3 terminal within the state of Montana to a destination outside the state of Montana for sale, use, or 

4 consumption beyond the boundaries of the state of Montana. 

5 ( 1 3) "Fee" means the petroleum storage tank cleanup fee provided for in 7 5-11-314. 

6 ( 14) "Fund" means the petroleum tank release cleanup fund established in 75-11-313. 

7 ( 1 5) "Gasoline" means gasoline as defined in 15-70-201. For the purposes of this chapter, gasoline 

8 does not include JP-4 jet fuel sold to a federal defense fuel supply center. 

9 ( 16) "Heating oil" means petroleum that is No. 1, No. 2, No. 4-light, No. 4-heavy, No. 5-light. No. 

10 5-heavy, and No. 6 technical grades of fuel oil; other residual fuel oils, including navy special fuel oil and 

11 bunker C; and other fuels when used as substitutes for one of these fuel oils. Heating oil is typically used 

12 in the operation of heating equipment, boilers, or furnaces. 

13 (17) "Import" means to receive into a person's possession or custody first after its arrival and 

14 corning to rest at a destination within the state any gasoline, aviation gasoline, special fuel, or heating oil 

15 shipped or transported into this state from a point of origin outside this state, other than in the fuel supply 

16 tank of a motor vehicle. 

1 7 ( 18) "Operator" means a person in control of or having responsibility for the daily operation of a 

18 petroleum storage tank. 

19 (191 (a) "Owner" means a person who holds title to, controls, or possesses an interest in a 

20 petroleum storage tank. 

21 (b) The term does not include a person who holds an interest in a tank solely for financial security, 

22 unless through foreclosure or other related actions the holder of a security interest has taken possession 

23 of the tank. 

24 (20) "Person" means an individual, firm, trust, estate, partnership, company, association, joint-stock 

25 company, syndicate, consortium, commercial entity, corporation, or agency of state or local government. 

26 (21 I "Petroleum" or "petroleum products" means crude oil or any fraction of crude oil that is liquid 

27 at standard conditions of temperature and pressure (60 degrees F and 14. 7 pounds per square inch 

28 absolute) or motor fuel blend, such as gasohol, and that is not augmented or compounded by more than 

29 a de minimis amount of another substance. 

30 122) "Petroleum storage tank" means a tank that contains or contained petroleum or petroleum 
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products and that is: 

2 (al an underground storage tank as defined in ?e 10 103 [section 3j; 

3 (bl a storage tank that is situated in an underground area, such as a basement, cellar, mine, drift. 

4 shaft, or tunnel; 

5 (cl an above ground storage tank with a capacity less than 30,000 gallons; or 

6 (d) above ground or underground pipes associated with tanks under subsections I2211b) and 

7 I2211c), except that pipelines regulated under the following laws are excluded: 

8 Iii the Natural Gas Pipeline Safety Act of 1968 (49 U.S.C. 1671, et seq.); 

9 Iii) the Hazardous Liquid Pipeline Safety Act of 1979 (49 U.S.C. 2001, et seq.I; and 

1 o (iii) state law comparable to the provisions of law referred to in subsections (22)(dl(i) and (2211dllii), 

11 if the facility is intrastate. 

12 (23) "Property damage" means: 

13 (al physical injury to tangible property, including loss of use of that property caused by the in1ury; 

14 or 

15 (b) loss of use of tangible property that is not physically injured. 

16 (241 "Release" means any spilling, leaking, emitting, discharging, escaping, leaching, or disposing 

17 of petroleum or petroleum products from a petroleum storage tank into ground water, surface water, 

18 surface soils, or subsurface soils. 

19 (25) "Special fuel" means those combustible liquids commonly referred to as diesel fuel or another 

20 volatile liquid of less than 46 degrees A.P.I. (American petroleum institute) gravity test, except liquid 

21 petroleum gas. For the purposes of this chapter, special fuel does not include diesel fuel sold to a railroad 

22 or a federal defense fuel supply center." 

Section 34. Section 75-11-309, MCA, is amended to read: 

23 

24 

25 "75-11-309. Procedures for reimbursement of eligible costs. (1) An owner or operator seeking 

26 reimbursement for eligible costs and the department shall comply with the following procedures: 

27 (a) If an owner or operator discovers or is provided evidence that a release may have occurred from 

28 the owner's or operator's petroleum storage tank, the owner or operator shall immediately notify the 

29 department of the release and conduct an initial response to the release in accordance with state and 

30 federal laws and rules to protect the public health and safety and the environment. 
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lb) The owner or operator shall conduct a thorough investigation of the release, report the findings 

2 to the department, and, as determined necessary by the department, prepare and submit for approval by 

3 the department a corrective action plan that conforms with state, tribal IWflefe when applicable I, and 

4 federal corrective action requirements. 

5 (c) Ii) The department shall review the corrective action plan and forward a copy to a local 

6 government office and, Wf\efe when applicable, a tribal government office with jurisdiction over a corrective 

7 action for the release. The local or tribal government office shall inform the department if it wants any 

8 modification of the proposed plan. 

9 (ii) Based on its own review and comments received from a local government, tribal government, 

10 or other source, the department may approve the proposed corrective action plan, make or request the 

11 owner or operator to modify the proposed plan, or prepare its own plan for compliance by the owner or 

12 operator. A plan finally approved by the department through any process provided in this subsection illlc) 

13 is the approved corrective action plan. 

14 I iii) After the department approves a corrective action plan, a local government or tribal government 

1 5 may not impose different corrective action requirements on the owner or operator. 

16 id) The department shall notify the owner or operator and the board of its approval of a corrective 

1 7 action plan. 

18 (e) The owner or operator shall implement the approved plan. The department may oversee the 

19 implementation of the plan, require reports and monitoring from the owner or operator, undertake 

20 inspections, and otherwise exercise its authority concerning corrective action under Title 75, chapter 10, 

21 13aHs 1 a A et part 7, [sections 1 through 15 L and other applicable law and rules. 

22 (fl The owner or operator shall document in the manner required by the board all expenses incurred 

23 in preparing and implementing the corrective action plan. The owner or operator shall submit claims and 

24 substantiating documents to the board in the form and manner required by the board. The board shall 

25 forward each claim and appropriate documentation to the department. The department shall notify the 

26 board of any costs that the department considers not reimbursable because of any failure to meet the 

27 requirements of subsection 12). The department shall inform the owner or operator of any notification given 

28 to the board. 

29 lg) The owner or operator shall document, in the manner required by the board, any payments to 

30 a third party for bodily injury or property damage caused by a release. The owner or operator shall submit 
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claims and substantiating documents to the board in the form and manner required by the board. 

2 (hi In addition to the documentation in subsections 11 )(fl and 11 )lg), when the release is claimed 

3 to have originated from a double-walled tank system, the owner or operator shall document, in the manner 

4 required by the board, the following: 

5 (i) the date that the release was discovered; 

5 (ii) that the originating tank was part of a double-walled tank system as defined in 75-11-302; and 

7 (iii) that the double-walled tank system was properly installed and made of materials and 

8 constructed in accordance with applicable department regulations. 

g (2) The board shall review each claim received under subsections (ll(f) and (1 )lg), make the 

1 O determination required by this subsection, inform the owner or operator of its determination, and, as 

11 appropriate, reimburse the owner or operator from the fund. Before approving a reimbursement, the board 

12 shall affirmatively determine that: 

13 (a) the expenses for which reimbursement i:s claimed: 

14 (il are eligible costs; and 

15 (ii) were actually, necessarily, and reasonably incurred for the preparation or implementation of a 

16 corrective action plan approved by the department or for payments to a third party for bodily injury or 

17 property damage; and 

18 (b) the owner or operator: 

19 (i) is eligible for reimbursement under 75-11-308; and 

20 (ii) has complied with this section and any rules adopted pursuant to this section. 

21 (3) If an owner or operator disagrees with a board determination under subsection (2), the owner 

22 or operator may submit a written request for a hearing before the board. The hearing must be held at a 

23 meeting of the board or as otherwise permitted under the Montana Administrative Procedure Act no later 

24 than 120 days following receipt of the request or at a time mutually agreed to by the board and the owner 

25 or operator. 

26 14) The board shall obligate money for reimbursement of eligible costs of owners and operators in 

27 the order that the costs are finally approved by the board. 

28 (5) (a) The board may, at the request of an owner or operator, guarantee in writing the 

29 reimbursement of eligible costs that have been approved by the board but for which money is not currently 

30 available from the fund for reimbursement. 
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lbl The board may, at the request of an owner or operator, guarantee in writing reimbursement of 

2 eligible costs not yet approved by the board, including estimated costs not yet incurred. A guarantee for 

3 payment under this subsection (5)(b) does not affect the order in which money in the fund is obligated 

4 under subsection (4). 

5 (c) When considering a request for a guarantee of payment, the board may require pertinent 

6 information or documentation from the owner or operator. The board may grant or deny, in whole or in part, 

7 any request for a guarantee." 

8 

9 

10 

NEW SECTION. SECTION 35. REPEALER. SECTION 75-10-210, MCA. IS REPEALED. 

11 NEW SECTION. Section 36. Codification instruction. ( 1) [Sections 1 through 15] are intended to 

12 be codified as an integral part of Title 75, chapter 11, and the provisions of Title 75, chapter 11, apply to 

13 [sections 1 through 1 5 l. 

14 (2) The code commissioner shall renumber 75-10-423 and 75-10-447 to Title 75, chapter 11. 

15 

16 NEW SECTION. Section 37. Coordination instruction. ( 1) If [LC 823] is passed and approved and 

17 if it creates an environmental rehabilitation and prevention account in the state special revenue fund, then 

1 8 [sections 12 and ~ 29] are void. 

19 12) If [LC 823] is not passed and approved or if [LC 8231 as passed and approved does not create 

20 an environmental rehabilitation and prevention account in the state special revenue fund, then [sections 13 

21 and J+ 30] are void. 

22 

23 NEW SECTION. Section 38. Saving clause. [This act] does not affect rights and duties that 

24 matured, penalties that were incurred, or proceedings that were begun before [the effective date of this 

25 act). 

26 12) Rules adopted pursuant to 75-10-405 that are in effect on [the effective date of this act) 

27 continue in effect until amended or repealed pursuant to 75-10-405 or [section 5]. 

28 -END-
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