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HOUSE BILL NO. 152

2 INTRODUCED BY GRADY
3 BY REQUEST OF THE DEPARTMENT OF ENVIRONMENTAL QUALITY
4
5 A BILL FOR AN ACT ENTITLED: "AN ACT SEPARATING THE MONTANA HAZARDOUS WASTE AND
6 UNDERGROUND STORAGE TANK ACT INTO TWO ACTS BY TRANSFERRING THE UNDERGROUND
7  STORAGETANKPROVISIONSINTO ASEPARATEACT; AND AMENDINGSECTIONS 75-2-216, 75-10-210,
.8  75-10-401, 75-10-402, 75-10-403, 75-10-404, 75-10-405, 75-10-409, 75-10-410, 75-10-411,
9 75-10-413, 75-10-415, 75-10-416, 75-10-420, 75-10-423, 75-10-424, 75-11-203, 75-11-302, AND
10 75-11-309, MCA ." '
1M
12  BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
13
14 NEW SECTION. Section 1. Short title. [Sections 1 through 15] shall be known and may be cited
15  as the "Montana Underground Storage Tank Act”.
18
17 NEW SECTION. Section 2. Findings and purpose. The legislature finds that petraleum products
18 and hazardous substances stored in underground tanks are regulated under the federal Resource
19  Conservation and Recovery Act of 1976, as amended, and must he addressed and controlled properly by
20  the state under [sections 1 through 15]. It is the purpose of [sections 1 through 15] to_authorize the
21 department to establish, administer, and enforce an underground storage tank leak prevention program for
22 these regulated substances. The department may use the authority provided in {sections 8 through 13] and
23 other appropriate authority provided by law to remedy violations of requirements established under [sections
24 1 through 15].
25
26 NEW SECTION. Section 3. Definitions. Unless the context requires otherwise, in [sections 1
27 thraugh 15}, the following definitions apply:
28 (1} “"Board" means the board of environmental review provided for in 2-15-3502.
29 {2) "Department” means the department of environmental quality provided for in 2-15-3501,
30 {(3) "Dispose” or "disposal” means the discharge, injection, deposit, dumping, spilling, leaking, or
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placing of any regulated substance into or onto the land or water so that the regulated substance or any
constituent of the regulated substance may enter the environment or be emitted into the air or discharged
into any waters, including ground water.

(4) "Person” means the United States, an individual, firm, trust, estate, partnership, company,
association, corporatioﬁ, city, town, local governmental entity, or any other governmental or privata entity,
whether organized for profit or not.

{5) "Regulated substance”:

{a) means:

liy a hazardous substance as defined in 75-10-602; or

lii} petroleum, including crude oil or any fraction of crude oil, that is liquid at standard conditions
of temperature and pressure (60 degrees F and 14.7 pounds per square inch absolute};

{b) does not include a substance regulated as a hazardous waste under Title 75, chapter 10, part

{6) "Storage” means the actual or intended containment of regulated substances, either on a
temporary basis or for a period of years.

{7} "Underground storage tank":

{a) means, except as provided in subsections (7}(b){i} through (7}(b)(xi):

(i) any one or a combination of tanks used to contain a regulated substance, the volume of which
is 10% or more beneath the surface of the ground; and

{ii) any underground pipes used 1o contain or transport a regulated substance and connected to a
storage tank, whether the storage tank is entirely aboveground, partially aboveground, or entirely
underground;

(b} does not include:

(i) a farm or residential tank that was installed as of April 27, 1995, that has a capacity of 1,100
gallons or less, and that is used for storing motor fuel for noncommerciat purposes;

{ii} a farm or residential tank that was installed as of April 27, 1995, that has a capacity of 1,100
gallons or less, and that is used for storing heating oil for consumptive use on the premises where it is
stored;

{iii) farm or residential underground pipes that were installed as of April 27, 1995, and that are used
to contain or to transport meotor fuels for noncommercial purpases or heating oit for consumptive use on
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the premises where it is stored from an aboveground storage tank with a capacity of 1,100 gallons or less;

{iv) a septic tank;

{v} a pipeline facility, including gathering lines, regulated under:

(A) the Natural Gas Pipeline Safety Act of 1968, 49 U.S.C. 1671, et seq.;

{B) the Hazardous Liquid Pipeline Safety Act of 1979, 49 U.S.C. 2001, et seq.; or

{C) state law comparable to the provisions of law referred to in subsection (7){b)(v}(A} or
{7)(b}{v){B), if the facility is intrastate;

{vi} a surface impoundment, pit, pond, or lagoon;

(vii) 8 storm water or wastewater collection system;

{viii} a ftow-through process tank;

(ix} aliquid trap or assactated gathering lines directly related to oil or gas production and gathering
operations; |

{x) a storage tank situated in an underground area, such as a basement, cellar, mine, draft, shaft,
or tunnel, if the storage tank is situated upon or above the surface of the floor; or

{xi} any pipe connected to a tank described in subsections (7){b}{i) through (7){b)(ix).

NEW SECTION. Section 4. Powers of department. (1) The department may:

{al administer and enforce the provisions of [sections 1 through 15], rules impiementing [sections
i through 151, and orders and permits issued pursuant to [sections 1 through 15];

{b) accept and administer grants from the federal government and from other sources, public and
private; and

(c) abate public nuisances that affect the public health and welfare or the environment and that
arise from or in connection with the past or present handling or disposal of any regulated substance.

{2) The department shall integrate ali provisions of [sections 1 through 15] with other laws

administered by the department to avoid unnecessary duplication.

NEW SECTION. Section 5. Administrative rules. The department may adopt, amend, or repeal

rules for the prevention and correction of leakage from underground storage tanks, including:
(1} reporting by owners and operators;
(2) financial responsibility;
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{3) release detection, prevention, and corrective action;

{4} standards for design, construction, installation, and closure;

{56} development of a schedule of fees, not to exceed $50 for a tank over 1,100 gailons and not
to exceed $20 for a tank 1,100 gallons or less, per tank, for tank notification and permits to defray state
and local costs of implementing an underground storage tank program;

(6) a penalty schedute and a system for assessment of administrative penalties, notice, and appeals
under 75-10-423; and

(7} delegation of authority and funds to local agents for inspections and implementation. The
delegation of authority to local agents must complement and may not duplicate existing authority for

implementation of rules adopted by the department of justice that relate to underground storage tanks,

NEW SECTION. Section 6. Underground storage tank leak report -- inspections -- sampliing. (1)

If an owner or operator of an underground storage tank discovers or is provided with evidence that a tank
may have leaked, the owner or operator shall immediately notify the department that a leak may exist.

(2) (a) An employee or agent of the department, at any reasonable time and upon presentation of
credentials, may enter upon and inspect any property, premises, or place at which:

{i) regulated substances are or have been stored in underground storage tanks if the department
has reason to suspect that the tanks are not in compliance with the pravisions of [sections 1 through 15]
or rules adopted under [sections 1 through 15]; or

{ii) records pertinent to the regulated substances activities are maintained.

(b) . The employee or agent of the department may have access to and may copy any records
relating to the regulated substances for the purposes of developing rules under [sections 1 through 15] or
enforcing the provisions of [sections 1 through 15}, rules adopted under [sections 1 through 18], or a
permit or an order issued under [sections 1 through 15].

(3} In the course of an inspection under this section, the employee or agenf of the department may
take samples of any regulated substance or suspected regutéted substance, including samples from any soil
or ground water. |f the employee or agent of the department takes a sample of any regulated substance
or suspected regutated substance, the employee or agent shall, prior to leaving the premises, give to the
owner, operator, or agent in charge a receipt describing the sample taken and, if requasted, a portion of
each sample equal in volume or weight to the portion retained. If any analysis is made of the samples, a
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copy of the resuits of the analysis must be furnished to the owner, operator, or agent in charge.

NEW SECTION. Section 7. Regulated substance inventory. {1) The department is authorized to

conduct an inventory of sites and locations in the state where regulated substances have been stored or
disposed of at any time.

(2} If the department determines that the presence of a regulated substance ar the release of the
regulated substance may present a substantial hazard to the public health or to the environment, it may
issue an order requiring the owner or operator of the site to conduct reasonable monitoring, testing,
analysis, and reporting with respect to the site in order to ascertain the nature and extent of the hazard.

{3} An order issued under subsection {2) must require that the person to whom the order is issued
submit to the department within 30 days a proposal for carrying out the required monitoring, testing,
analysis, and reporting.

{4) If the department determines that the owner or operatar referred to in subsection (2) is not able
t0 conduct monitoring, testing, and analysis in a satisfactory manner, the department may conduct the
activities.

(8) Fer the purposes of carrying out this section, the department may exercise the powers set forth

in {section 6].

MEW SECTION. Section 8. Administrative enforcement. (1) When the department believes that

a viclation of [sections 1 through 15] or a rule adopted under [sections 1 through 15] has occurred, it may
serve written notice of the violation personally or by certified mail on the alleged viclator or the violator’s
agent. The notice must specify the provision of [sections 1 through 15) or the rule alleged to be violated
and the facts atteged to constitute a violation and may include an order to take necessary corrective action
within a reasonable period of time stated in the order. The order becomes final unless, within 30 days after
the notice is served, the person named requests, in writing, a hearing before the board. On receipt of the
request, the board shall schedule a hearing. Service by mail is complete on the date of mailing.

(2) If, after a hearing held under subsection (1}, the board finds that a violation has occurred, it
shall either affirm or modify the department’s order. An order issued by the department or by the board
may prescribe the date by which the violation must cease and may prescribe time limits for particular
action. If, after hearing, the board finds that a violation has not occurred, it shall rescind the department’s
{ Legisiative
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order.

(3) In addition to or instead of issuing an order pursuant to subsection (1}, the department may:

(al require the alleged violator to appear before the board or department, by subpoena or subpoena
duces tecumn, for a hearing at a time and place specified in the notice to answer the charges complained
of or to provide information regarding the alieged violation or its actual or potential impact on the public
health and welfare or the environment;

(b) initiate action under [section 9, 10, 12, or 13]; or

(¢) assess administrative penalties and issue corrective action orders under 75-10-423.

{4) In the case of disobedience of any subpoena issued and served under this section or ¢f the
refusal of any witness to testify as to any material matter with regard to which the witness may be
interrogated in a hearing or investigation before the board or the department, the board or department may
apply to any district court in the state for an order to compel compliance with the subpoena or the giving
of testimany. The court shall hear the matter as expeditiously as possible. If the disobedience or refusal is
found to be unjustified, the court shall enter an order requiring compliance. Disobedience of the order is
punishable by contempt of court in the same manner and by the same procedures as is provided for like
conduct committed in the course of civil actions in district court,

{5) This section does not prevent the board or department from making efforts to obtain voluntary

compliance through warning, conference, or any other appropriate means.

NEW SECTION. Section 9. Injunctions. The department may institute and maintain, in the name
of the state, actions for injunctive relief as provided in Title 27, chapter 19, to:

(1) immediately restrain any person from engaging in any unauthaorized activity that is endangering
or causing damage to the public health or to the environment;

{2) enjoin a violation 6f [sections 1 through 15], a rule adopted under [sections 1 through 15], or
an order of the department or the board; or

{3) require compliance with [sections 1 through 15], a rule adopted under [sections 1 through 15],

or an order of the department or the board.

NEW SECTION. Section 10. Imminent hazard. Upon receipt of evidence that the storage or disposal
of any regulated substance may present an imminent and substantial danger to the public health or to the
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environment, the department may commence legal proceedings to immediately restrain or enjoin any person
who has contributed to or who is contributing to the storage or disposal from engaging in these activities
or order the person to take other action as may be necessary, or both. The department may also take
appropriate action as may be necessary under this section, including issuing orders necessary or appropriate

to protect the public health and the environment,

NEW SECTION. Section 11. Cleanup orders. The department may issue a cleanup order to any

person who has discharged, deposited, or spilled any regulated substance into or onto any land or water
in an unlawful or unapproved manner or who has discharged, deposited, or spilled any regulated substance
into or onto any land or water so as to result in unlawful or unapproved disposal of a regulated substance.
The order must direct the person to clean up and remove the regulated substance, to treat the regulated

substance, or to take other actions as may be considered reasonable by the department.

NEW SECTION, Section 12. Civil penalties. {1) A person who violates any provision of {sections

1 through 15], a ruie adopted under [sections 1 through 18], or an order of the department or the board
is subject to a civil penalty not to exceed $10,000 for each violation. Each day of violation constitutes a
separate violation.

(2) The department may institute and maintain in the name of the state any enforcement
proceedings under this section. Upon request of the department, the attorney general or the county
attorney of the county of violation shall petition the district court to impose, assess, and recover the civil
penaity.

{3} Action under this section does not bar enforcement of [sections 1 through 15], rules adopted
under [sections 1 through 15], or orders of the department or the board.

(4) Money collected under this section must be deposited in the state general fund.

NEW SECTION. Section 13. Civil penalties. (1} A person who violates any provision of [sections

1 through 15}, a rule adopted under [sections 1 through 15], or an order of the department or the board
is subject to a civil penalty not to exceed $10,000 for each violation. Each day of violation constitutes a

separate violation.
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(2) The department may institute and maintain in the name of the state any enforcement
proceedings under this section. Upon request of the department, the attorney general or the county
attorney of the ‘county of violation shall petition the district court to impose, assess, and recover the civil
penaity.

(3) Action under this section does not bar enforcement of [sections 1 through 15], rules adopted
under [sections 1 through 15], or orders of the department or the board.

{4) Money collected under this section must be deposited in the state special revenue fund and
credited to the environmental rehabilitation and prevention account created pursuant to {section 1 or 2 of

LC B23].

NEW SECTION. Section 14. Venue for legal actions. All legal actions affecting underground

storage tanks or the disposal of reguiated substances must be brought in the county in which the
underground storage tank is located or, it mutually agreed upon by the affected parties, in the first judicial

district, Lewis and Clark County.

NEW SECTION. Section 15. Construction in svent of conflict. The provisions of [sections 1

through 15] and rules promuigated pursuant to [sections 1 through 15] govern if they conflict with other

provisions of Montana law or any action taken by the department under those provisions.

Section 16. Section 75-2-216, MCA, is amended to read:

"75-2-216. Moratorium on certain solid and hazardous waste incinerator permits. (1) Except for
remedial actions pursuant to Title 75, chapter 10, part 7, or corrective actions pursuant to 76-30-406{2}e}
of 75-10-416; or [section 5{3) or 11], uati-Deteber-1-—1883; the department may not issue a permit to a
solid or hazardous waste incinerater subject to the requirements of 75-2-215.

(2) Notwithstanding the provisions of (1}, the department shall proceed in a reasonable and timely
manner in adopting rules implementing 75-2-2156 and in processing air quality permit applications required

under 75-2-211 for solid or hazardous waste incinerators.”

Section 17. Section 75-10-210, MCA, is amended to read:

"75-10-210. Moratorium on certain solid waste facility permits. (1) Except for remediai actions
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pursuant to Title 75, chapter 10, part 7, or corrective actions pursuant to #6—+6-488{2He}er 75-10-416;
or_|section 5(3) or 11], unti-Oeteber1-—1883; the department may not issue a license under 75-10-221

for a solid waste facility if the facility is also subject to the requirements of 75-2-215.
{2) Notwithstanding the provisions of (1), the department shall proceed in a reasonable and timely

manner in pracessing solid waste applications required under 75-10-221."

Section 18. Section 75-10-401, MCA, is amended to read:
"75-10-401. Short title. This part shall be known and may be cited as the "Montana Hazardous
Waste end-thderground-Sterage—ank Act”.”

Section 19. Section 75-10-402, MCA, is amended to read:

"75-10-402. Findings and purpose. {1) The legistature finds that the safe and proper management
of hazardous wastes and used oil, the permitting of hazardous waste facilities, and the siting of facilities
are matters for statewide regulation and are environmental issues that should properly be addressed and
controlied by the state rather than by the federal government.

{2) Itis the purpose of this part and it is the policy of this state to protect the public health and
safety, the health of living organisms, and the environment from the effects of the improper, inadequate,
or unscund management of hazardous wastes and used oil; to establish a program of regulation over used

oil and the generation, storage, transportation, treatment, and disposal of hazardous wastes; to assure

ensure the safe and adequate management of hazardous wastes and used oil within this state; and to

authorize the department to adopt, administer, and enforce a hazardous waste pragram pursuant to the

federal Resource Conservation and Recovery Act of 1976 (42 U.8.C. 6901 through 6987}, as amended.
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Section 20. Section 75-10-403, MCA, is amended to read:

"75-10-403. Definitions. Unless the context requires otherwise, in this part, the following
definitions apply:

(1} "Board" means the board of environmental review provided for in 2-15-3502.

(2) "Department” means the department of environmental quality provided for in 2-15-3501.

{3) "Dispose"” or "disposal” means the discharge, injection, deposit, dumping, spilling, leaking, or
placing of any reguiated-suhstonree-or hazardous waste into or onto the land or water so that the reguiated
substanee; hazardous waste; or any constituent of the reguiated-substanse-of hazardous waste may enter
the environment or be emitted into the air or discharged into any waters, including ground water.

{4) "Environmental protection law™” means a law contained in or an administrative ruie adopted
pursuant to Title 75, chapter 2, 5, 10, or 11.

{6) “Facility” or "hazardous waste management facility” means all contiguous land and structures,
other appurtenances, and improvements on the land used for treating, storing, or disposing. of hazardous
waste. A facility may consist of several treatment, storage, or disposal operational units.

(6) "Generation"” means the act or process of producing waste material.

{7} "Generator” means any person, by site, whose act or process produces hazardous waste or
whose act first causes a hazardous waste to hecome subject to regulation under this part.

{8) (a) "Hazardous waste" means a waste or combination of wastes that, because of its quantity,
concentration, or physical, chemical, or infectious characteristics, may:

{i} cause or significantly contribute to an increase in mortality or an increase in serious irreversible
or incapacitating reversible illness; or

(ii) pose a substantial present or potential hazard to human health or the environment when
impraperly treated, stored, transported, or disposed of or otherwise managed.

{b} Hazardous wastes do not include those substances governed by Title B2, chapter 4, part 2.

{9} "Hazardous waste management” means the management of the collection, source separation,
storage, transportation, processing, treatment, recovery, and disposal of hazardous wastes.

(10) "Hazardous waste transfer facility” means any land, structure, or improvement, including
loading docks, parking areas, holding sites, and other similar areas, used for the transfer and temporary
storage of hazardous wastes and where shipments of hazardous waste are temporarily held for a period
of 10 days or less during the normal course of transportation up to but not including the point of utimate
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treatment, storage, or disposal.

{11) "Manifest” means the shipping document that is originated and signed by the generator and
that is used to identity the hazardous waste and its quantity, origin, and destination during its
transportation.

{12} "Person” means the United States, an individual, firm, trust, estate, partnership, company,
association, corporation, city, town, local governmental entity, or any other governmental or private entity,

whether organized for profit or not.

" ",

43{13) "Storage” means the actual or intended containment of regulated-substanees; hazardous

wastes—e~beth, either on a temporary basis or for a period of years.

+1B}(14) "Transportation” means the movement of hazardous wastes from the point of generation
to any intermediate points and finally to the point of uitimate storage or disposal.

++64{15) "Transporter” means a person engaged in the offsite transportation of hazardous waste
by air, rail, highway, or water.

H4{16) "Treatment” means a method, technigue, or process, including neutralization, designed
to change the physical, chemical, or biological character or composition of any hazardous waste so as to
neutralize the waste or so as to render it nonhazardous, safer for transportation, amenable for recovery,

amenable for storage, or reduced in volume.

n ",
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38417} "Used oil" means any oil that has been refined from crude oil or any synthetic oil, either

of which has been used and as a result of that use is contaminated by physical or chemical impurities."

Section 21. Section 75-10-404, MCA, is amended to read:
"75-10-404. Powers of department. (1) The department may:
la)l administer and enforce the provisions of this part, rules implementing this part, and orders and

permits issued pursuant to this part;
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(b) conduct and publish studies on hazardous wastes and hazardous waste management;

{c) initiate, conduct, and support research, demonstration projects, and investigation, as its
resources may allow, and coordinate state agency research programs pertaining to hazardous waste
management;

(d) accept and administer grants from the federal government and from other sources, public and
private; and

(e} abate public nuisances that affect the public hesalth and welfare or the environment and that
arise from or in connection with the past or present handling or disposal of any hazardous waste of
reguiaied-subsiance.

(2) The department shall integrate all provisions of this part with other laws administered by the
department to avoid unnecessary duplication. Furthermore, the department shali coordinate its activities
under this part with the program administered by the department of agriculture under the Montana
Pesticides Act, the programs administered by the department of environmental quality related to mining and
mine reclamation, the program administered by the department of public service regulation related to
hazardous material transportation, and provisions of the Montana Major Facility Siting Act. The integration
and coordination must be effected only to the extent that it can be done in a manner consistent with the

goats and policies of this part and the other laws referred to in this section.”

Section 22. Section 75-10-405, MCA, is amended to read:

"75-10-405. Administrative rules. {1} The department may, subject to the provisions of
75-10-107, adopt, amend, or repeal rules governing hazardous waste and used oil, including but not limited
to the following:

(a) identification and classification of those hazardous wastes subject to regulation and those that
are not;

(b} requirements for the proper treatment, storage, transportation, and disposal of hazardous
waste;

(c} requirements for siting, design, operation, maintenance, monitaoring, inspection, closure,
postclosure, and reclamation of hazardous waste management facitities;

(d)} requirements for the issuance, denial, reissuance, modification, and revocation of permits for

hazardous waste management facilities;
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(e} requirements for corrective action within and outside facility bou.ndaries and for financial
assurance of that carrective action;

{f} requirements for manifests and the manifest system for tracking hazardous waste and for
reporting and recordkeeping by generators, transporters, and owners and operators of hazardous waste
management facilities;

(g) requirements far training of facility personnel, for financial assurance of facility owners and
operators, and for liability of guarantors providing financial assurance;

(h) requirements for registration of generators and transporters;

(i} establishing a scheduie of fees and procedures for the collection of fees for:

(i) the filing and review of hazardous waste management facility permits as providedin 75-10-432;

(i} hazardous waste management as provided in 75-10-433;

{iii} the reissuance and modification of hazardous waste management facility permits; and

(iv) the registration of hazardous waste generators;

{j) a schedule of fees to defray a portion of the costs of establishing, operating, and maintaining
any state hazardous waste management facility authorized by 75-10-412;

(k) requirements for avaiiability to the public of information obtained by the department regarding
facilities and sites used for the treatment, storage, and disposal of hazardous wastes;

() procedures for the assessment of administrative penalties as authorized by 75-10:424;

(m} identification and classification of used oil that is subject to regulation and used oil that is not
subject 1o regulation;

{n) requirements for the proper management of used oil; and

(o) other rules that are necessary to obtain and maintain authorization under the federal program.

(2) Notwithstanding the provisions of 75-10-107, the department may not adopt rules under this
part that are more restrictive than those promulgated by the federal government under the Resource
Conservation and Recovery Act of 1976, as amended. except that the department:

{a) may require the registration of transporters not dtherwise required to register with the state of
Montana pursuant to the federal Resource Conservation and Recovery Act of 1976, as amended;

(b) may require hazardous waste generators and hazardous waste management facilities to report

on an annual rather than on a biennial basis;
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14 {d} may adopt regulatory requirements for hazardous waste transfer facilities;
15 {e3(d) shall require the owner or manager of any proposed commercial facility for the storage,

18 ccllection, or transfer of hazardous waste to conduct a public hearing, as provided for in 75-10-441; and
17 H#4e) may adopt rules and performance standards for industrial furnaces and boilers that burn

18 hazardous wastes. The ruies and performance standards:

19 (il may be adopted if there are no federal regulations; or

20 {ii) may be more restrictive than federal regulations.™”

21 |

22 Section 23. Section 75-10-409, MCA, is amended to read:

23 "75-10-409. Compliance monitoring énd reporting ~-undergreund storage-tankleakreport. (1) The

24 department may, as a condition of a permit, require the owner or operatar of a facility to install equipment,
25 collect and analyze samples, and maintain records in order 1o monitor and demonstirate compliance with
28 this part, rules adopted under this part, any order of the board or department, and permit conditions.

27 {2) The department may require the owner or operator of a facility to submit reports on sueh the
28 compliance monitoring activities, including notice te the department of any noncompliance with permit
29 conditions, rules adopted under this part, the provisions of this part, or any orders of the department or
30 board.
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Section 24. Section 75-10-410, MCA, is amendéd to read:

"75-10-410. Inspections -- sampling. (1} (a) An employee or agent of the department, at any
reasonable time and upon presentation of credentials, may enter upon and inspect any praperty, premises,

or place at which:

4 hazardous wastes are or have been generated, stored, treated, disposed of, or loaded for

transportation;
or

{#}(iii) records pertinent to the regwlated-substanees; used oil; or hazardous waste activities are
maintained.

() The employee or agent of the department may have access to and may copy any records
relating to the regutated-substanees: used oil; or hazardous wastes for the purposes of developing rules
under this part or.enforcing the provisions of this part, rules adopted under this part, or a permit or an order
issued under this part.

(2) In the course of an inspection under this section, the employee or agent of the department may
take samples of any substances, used oil, or wastes, including samples from Iany sail or ground water or
from any vehicle in which used oil or wastes are transported, or samples of any containers or labeling for
the substances, used oil, or wastes. |f the employee or agent of the department takes a sampte of any used
oil, hazardous waste, or suspected hazardous waste, the employee or agent shall, prior to leaving the
premises, give to the owner, operator, or agent in charge a receipt describing the sample taken and, if
requested, a porticn of each sample equal in volume or weight to the portion retained. If any analysis is
made of the samples, a copy of the results of the analysis must be furnished to the owner, operator, or

agent in charge.”
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Section 25. Section 75-10-411, MCA, is amended to read:

"75-10-411. Regulated—substanee—and-hazardous Hazardous waste site inventory. (1) The
department is authorized to conduct an inventory of sites and locations in the state where reguiated
substanees—or hazardous wastes have been stored or disposed of at any time.

{2) If the department determines that the presence of a regulated-substarce-ar hazardous waste
or the release of the regulated substanee—ef waste or any waste constituent may present a substantial
hazard to the public health or the environment, it may issue an order requiring the owner or operator of the
facility or site to conduct reasonable monitoring, testing, analysis, and reporting with respect to the site
in order to ascertain the nature and extent of the hazard.

(3) In the case of any facility or site not in operation at the time that a determination is made under
subhsection (2) with respect to the facility or site, if the department finds that the owner of sueh the facility
or site could not reasonably be expected to have actual knowledge of the presence of hazardous waste at
sueh the facility or site and of its potential for release, it may issue an order requiring the most recent
previous owner or operator of the facility or site who could reasonably be expected to have sweh actual
knowledge to carry out the actions referred to in subsection (2).

(4} An order issued under subsection (2) or (3) must require that the person to whom the order is
issued submit to the department within 30 days a proposal for carrying out the required monitoring, testing,
analysis, and reporting.

(5) If the department determines that the owner or operator referred 1o in subsection (2) or {3) is
not able to conduct monitoring, testing, and analysis in a satisfactory manner, the department may conduct
sueh the activities.

{6) For the purposes of carrying out this section, the department may exercise the powers set forth

in 75-10-410."

Section 26. Section 75-10-413, MCA, is amended to read:

"75-10-413. Administrative enforcement. {1) When the department believes that a violation of this
part, a rule adopted under this part, or a permit provision has occurred, it may serve written notice of the
violation personally or by certified mail on the alleged violator or the violator’s agent. The notice must
specify the provision of this part, the rule, or the permit provision alleged to be violated and the facts

alleged to constitute a violation and may include an order to take necessary corrective action within a
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reasonable period of time stated in the order. The order becomes final unless, within 30 days after the
notice is served, the person named requests, in writing, a hearing before the board. On receipt of the
request, the board shall schedule a hearing. Service by mail is complete on the date of mailing.

{2) If, after a hearing held under subsection (1), the board finds that a violation has occurred, it
shall either affirm or modify the department’s order prewvieusly-issuaed. An order issued by the department
or by the board may prescribe the date by which the violation must cease and may prescribe time limits
for particular acticn. If, after hearing, the board finds that a violation has not occurred, it shall rescind the
department’s order.

(3) In addition to or instead of issuing an order pursuant tc subsection (1), the department may:

{a) require the alleged violator to appear before the board or department, by subpoena or subpoena
duces tecum, for a hearing at a time and place specified in the notice to answer the charges complained
of or to provide infarmation regarding the alleged violation or its actual or potential impact on public health

and welfare or the environment; or

(b) initiate action under 75-10-414, 75-10-417, or 75-10-418;-ef

{4) In the case of disobedience of any subpoena issued and served under this section ar of the
refusal of any witness to testify as to any material matter with regard to which the witness may be
interrogated in a hearing or investigation before the board or the department, the board or department may
apply to any district court in the state for an order to compel compliance with the subpoena or the giving
of testimony. The court shall hear the matter as expeditiously as possibie. If the disobedience or refusal is
found to be unjustified, the court shall enter an order requiring compliance. Disobedience of the arder is
punishable by contempt of court in the same manner and by the same procedures as is provided for like
conduct committed in the course of civil actions in district court,

(b} This section does not prevent the board or department from making efforts to obtain voluntary

compliance through warning, conference, or any ather appropriate means.”

Section 27. Section 75-10-415, MCA, is amended to read:
"75-10-415. Imminent hazard. Upon receipt of evidence that the handling, storage, treatment,

transportation, or disposal of any regulated-substanee; used oil; or hazardous waste may present an

g.e islative
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imminent and substantial danger to the public health or the environment, the department may commence
legal proceedings to immediately restrain or enjoin any person {including any past or present generator, past
or present transporter, and past or present owner or operator of a treatment, storage, or disposal facility)
who has contributed to or who is contributing to the handling, storage, treatment, transportation, or
disposal from engaging in these activities or order the person to take other action as may be necessary,
or both. The department may also take appropriate action as may be necessary under this section, including

issuing orders necessary or appropriate to protect the publiic health and the environment.”

Saction 28. Section 75-10-416, MCA, is amended to read:

"75-10-416. Cleanup orders. The department may issue a cleanup order 1o any person who has
discharged, deposited, or spilled any reguisted-substaree; used oil; or hazardous waste ihto or onto any
land or water in an unlawful or unapproved manner or who has discharged, deposited, or spilled any
material or substance into or onto any land or water so as to result in unlawful or unapproved disposal of
a-regulated-substanee; used oil; or hazardous waste. The order must direct the person to clean up and
remove the regulated-substanee; used oil; or hazardous waste, to treat the regulated-substaree: used oil;

or hazardous waste sc as to render it nonhazardous, or to take other actions as may be considered

reasonable by the department,”

Section 29. Section 75-10-420, MCA, is amended to read:

"75-10-420. Venue for legal actions. All legal actions affecting hazardous waste management

facilities in the state must be brought in the county in which the facility is located. AH-legel-astions-atfecting

Section 30. Section 75-10-423, MCA, is amended to read:
"75-10-423. Administrative penalties for undergreund-sterage-tank violations -- appeals -- venue
for hearings. (1) A person who violates any of the undergreund-storage—tank provisions of this-ehapter

[sections 1 through 15] or any uvhdergreand-storage-—tank rules promuigated under the authority of this
ehaster [sections 1 through 15] may be assessed and ordered by the department to pay an administrative
“Le islative
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penalty not to exceed $500 per for each violation. This limitation on administrative penalties applies only
to penalties assessed under this section. Each occurrence of the violation and each day that it remains
uncorrected constitutes a separate violation. The department may suspend a portion of the administrative
penalty assessed under this section if the candition that caused the assessment of the penalty is corrected
within a specified time. Assessment of an administrative penalty under this section may be made in
conjunction with any order or other administrative action authorized by File—76—ehapter—31—erby this
chapter.

(2) When the department assesses an administrative penalty under this section, it must have
written notice served personally or by certified mail on the alleged violator or the violator's agent. For
purposes of this chapter, service by mail is complete on the day of receipt. The notice must state:

{a) the provision alleged to be violated;

(b} the facts alleged to constitute the vioiation;

{c) the amount of the administrative penalty assessed under this section;

{d) the amount, if any, of the penalty to be suspended upon correction of the condition that caused
the assessment of the penalty;

{e) the nature of any corrective action that the department requires, whether or not a portion of
the penalty is to be suspenéed;

{f) as applicable, the time within which the corrective action is to be taken and the time within
which the administrative penalty is to be paid;

(g) the right to appeal or to a hearing to mitigate the penalty assessed and the time, place, and
nature of any hearing; and

(h) that a formal proceeding may be waived.

(3) The department shall provide each person assessed a penalty under this section an opportunity
for a hearing to either contest the alleged violation or request mitigation of the penaity. The contested case
pravisions of the Montana Administrative Procedure Act, provided for in Title 2, chapter 4, part 6, apply
to a hearing conducted under this section. If a hearing is held under this section, it must be held in Lewis
and Clark County or the county where in which the alleged violation occurred. This subsection does not
apply until the department gives written notice, served personally or by certified mail, to the alleged viclator
or the violator's agent. For the purposes of this chapter, service by mail is complete on the day of receipt.

The notice must state:
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(@) the provision allegediy violated;

(b} the facts that constitute the alleged violation;

{c} the specific nature of any corrective action that the department requires, estimated costs of
compliance with the action, and where to receive help to correct the alleged violation; and

{d) atimetable that a reasonable person would consider appropriate for compliance with the alleged
viclations.

(4) The department shall publish a schedule of maximum and minimum penalties for specific
violations. In determining appropriate penalties for violations, the department shall consider the gravity of
the viclations and the potential for significant harm to the public health or the environment. In determining
the appropriate amount of penalty, if any, to be suspended upon correction of the condition that caused
the penalty assessment, the department shall consider the cooperation and the degree of care exercised
by the person assessed the penalty, how expeditiously the violation was corrected, and whether significant
harm resulted to the public health or the environment from the violation.

(5) If the department is unahble to collect an administrative penalty assessed under this section or
if a person fails to pay all or any portion of an administrative penalty assessed under this saction, the
department may take action in district court to recover the penalty amount and any additional amounts
assessed or sought under Fitle—7b—shapter3+-—o+ this chapter.

{6) Action under this section does not bar action under Fitte-F6+ehapterti—of this chapter; or any
other remedy available to the department for violations of underground storage tank laws or rules
promulgated under those laws.

{7) Administrative penalties collected under this section must be deposited in the state general

fund.”

Section 31. Section 75-10-423, MCA, is amended to read:

"75-10-423. Administrative penalties for undergreund-storage-tank violations -- appeals -- venue
for hearings. (1) A person who violates any of the unrderground-storage—tattk provisions of this—chapter
[sections 1 through 15] or any uhdergreund-sterage-tank rules promulgated under the authority of this

ehapter [sections 1 through 15] may be assessed and ordered by the department to pay an administrative

penalty not to exceed $500 peor for each violation. This limitation on administrative penalties applies only
to penalties assessed under this section. Each occurrence of the violation and each day that it remains
| Lepisiative
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uncorrected constitutes a separate violation. The department may suspend a portion of the administrative
penalty assessed under this section if the condition that caused the assessment of the penalty is corrected
within a specified time. Assessment of an administrative penalty under this section may be made in
conjunction with any order or other administrative action authorized by FHe—+#b--chapter3+—orby this
chapter.

(2) When the department assesses an administrative penalty under this section, it must have
written notice served personally or by certified mail on the alleged violator or the violator’'s agent. For
purposes of this chapter, service by mail is complete on the day of receipt. The notice must state:

{a} the provision alleged to be violated;

(b} the facts alleged to constitute the violation;

{c) the amount of the administrative penalty assessed under this section;

(d} the amount, if any. of the penalty to be suspended upon correction of the condition that caused
the assessment of the penalty;

(e} the nature of any corrective action that the department requires, whether or not a portion of
the penalty is to be suspended;

{f) as applicable, the time within which the corrective action is to be taken and the time within
which the administrative penalty is to be paid;

(g) the right to appeal or to a hearing to mitigate the penalty assessed and the time, place, and
nature of any hearing; and

{h} that a formal proceeding may be waived.

(3) The department shall provide each perscn assessed a penalty under this section an opportunity
for a hearing to either contest the alleged violatian or request mitigation of the penalty. The contested case
provisions of the Montana Administrative Procedure Act, provided for in Titie 2, chapter 4, part 6, apply
to a hearing conducted under this section. If a hearing is heid under this section, it must be held in Lewis
and Clark County or the county where in which the alleged violation occurred. This subsection does not
apply until the department gives written notice, sérved personally or by certified mail, to the alleged violator
or the violator's agent. For the purposes of this chapter, service by mail is complete on the day of receipt.
The notice must state:

(a) the provision allegedly violated;

(b} the facts that constitute the alleged violation;
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{c) the specific nature of any corrective action that the department requires, estimated costs of
compliance with the action, and where to receive help to correct the alleged violation; and

{d) atimetable that a reasonable person would consider appropriate for compliance with the alleged
violations.

(4) The department shall publish a schedule of maximum and minimum penalties for specific
violations. in determining appropriate penalties for vioiations, the department shall consider the gravity of
the violations and the potential for significant harm to the publiic health or the environment. In determining
the appropriate amount of penaity, if any, to be suspended upon correction of the condition that caused
the penalty assessment, the department shall consider the cooperation and the degree of care exercised
by the person assessed the penalty, how expeditiously the violation was corrected, and whether significant
harm resulted to the public heaith or the environment from the violation.

{5) If the department is unable to collect an administrative penalty assessed under this section or
if a person fails to pay all or any portion of an administrative penalty assessed under this section, the
department may take action in district court to recover the penalty amount and any additional amounts
assessed or sought under FHe—Fb—ehapter—1—of this chapter.

(6) Action under this section does not bar action under Fitle—-Fb—ehapter1—or this chapter; or any
other remedy available to the department for violations of underground storage tank laws or rules
promulgated under those laws.

{7) Administrative penalties collected under this section must be deposited in the state gereral

special revenue fund and be credited to the environmental rehabilitation and prevention account created

pursuant to [section 1 or 2 of LC 8231."

Section 32. Section 75-10-424, MCA, is amended to read:

"75-10-424. Administrative penalty. (1) The department may assess a person who violates a used
ei-or-hazardous-waste provision of this part, or a used-ei-orhRazardeus-waste rule adopted under this part,
an administrative penalty, not to exceed $10,000 per for each violation. Each day of violation constitutes
a separate violation, but the maximum penalty may not exceed $100,000 for any related series of
vialations. Assessment of an administrative penalty under this section must be made in conjunction with
an order or administrative action authorized by this chapter.

{2) An administrative penalty may not be assessed under this section unless the aileged violator
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is given notice and opportunity for a hearing before the board pursuant to Title 2, chapter 4, part 6.

(3) In determining the appropriate amount of an administrative penalty, the department shall
consider:

{a) the gravity and the number of violations;

(b) the degree of care exercised by the alleged violator;

{¢) whether significant harm resulted to the public health or the environment; and

(d} the degree of potential significant harm to the public health or the environment.

(4) If the department is unable to collect the administrative penalty or if a person fails to pay all
or any portion of the administrative penalty as determined by the department, the department may seek
to recover the amount in an éppropriate district court.

(5) Action under this section does not bar action under 75-10-413 through 75-10-418 or any other
appropriate remedy.

(6) Administrative penalties collected under this section must be deposited in the state general

fund.”

Section 33. Section 75-11-203, MCA, is amended to read:

"75-11-203. Definitions. As used in this part, unless the context requires otherwise, the following
definitions apply:

{1) "Beoard" means the board of environmental review provided for in 2-15-3502.

(2) "Closure” or "to close” means the process of properly removing or filling in place an
underground storage tank that is no longer in service.

{3) "Department" means the department of environmental quality provided for in 2-15-3501.

{4) (a) "Installation” or "to install"” means the placement of an underground storage tank system,
including excavation, tank placement, backfilling, and piping of underground partions of the underground
storage tank system that store or convey regulated substances. Installation includes repair or modification
of an undergraund storage tank system through such means as tank relining or the repair or replacement
of valves, filipipes, piping, vents, or in-tank liquid-level monitoring systems. Installation aiso means
installation, repair, or modification of a leak detection device that is external to and not attached to the
underground storage tank system and the installation, repair, or modification of a cathodic protection

system.
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(b) The terms do not include the process of conducting a precision {tightness) test to establish the
integrity ot the underground storage tank system.

{5] "Installer” means an individual who installs or closes underground storage tank systems.

{6) "License” means a license issued by the department under 75-11-210 to conduct the
installation or closure of underground storage tank systems and the installation of leak detection devices
or cathodic protection systems.

{7} "Licensed installer” means an individuat wha holds a valid underground storage tank system
installer license.

{8) "Operator™ means a personin control of or having responsibility for the operation, maintenance,
or management of an underground storage tank system.

{9) "Owner" means a person who owns an underground storage tank system used for the storage,
use, or dispensing of regulated subst'ances,

{10} "Person™ means an individual, firm, trust, estate, partnership, company, association,
corporation (whether organized for profit or not), city, town, local governmental entity, or any other
governmental or private entity.

{11) "Regulated substance"” means a reguiated substance as defined in 7636483 [section 3].

{12} "Underground storage tank" or "underground storage tank system"” means an underground
storage tank, as defined in #6-36-403 [section 31, and, for purposes of this part, includes a leak detection

device that is external to and not attached to an underground storage tank system.”

Saction 34. Section 75-11-302, MCA, is amended to read:

"78-11-302. Definitions. Except as provided in subsections (2), (15}, and (25), the following
definitions apply to this part:

{1) "Accidental release” means a sudden or nonsudden release, neither expected nor intended by
the tank owner or operator, of petroleum or petroleum products from a storage tank that results in a need
for corrective action or compensation for third-party bodily injury or property damage.

{2) "Aviation gascline” means aviation gasoline as defined in 15-70-201. For the purposes of this
chapter, aviation gasoline does not include JP-4 jet fuel sold to a federal defense fuel supply center.

(3) "Board" means the petroleurﬁ tank release compensation board established in 2-15-2108.

(4) "Bodily injury” means physical injury, sickness, or disease sustained by an individual, including
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death that resuits from the physical injury, sickness, or disease at any time.

{6) "Claim™ means a written request prepared and submitted by an owner or operator or an agent
of the awner or operator for reimbursement of expenses caused by an accidental release from a petroleum
storage tank.

{6) "Carrective action” means investigation, menitoring, cleanup, restoration, abatement, remcval,
and other actions necessary to respond to a release.

{7} "Department" means the department of environmental quality provided for in 2-15-3501.

(8) "Distributar” means a person who is licensed to sell gasoline, as provided in 15-70-202, and
who:

{a) in the state of Montana, engages in the business of producing, refining, manufacturing, or
compounding gasoline, aviation gasoline, special fuel, or heating oil for sale, use, or distribution;

{b) imports gasoline, aviation gasaline, special fuel, or heating oil for sale, use, or distribution in
this state;

{c) engages in Wholesale distribution of gasoline, aviation gasoline, special fuel, or heating oil in
this state;

{d) is an exporter;

{e) is a dealer licensed as of January 1, 1969, except a dealer at an established airport; or

(f) either blends gasoline with alcohol or blends heating oil with waste oil.

(3} "Double-walled tank system"” means a petroleum storage tank and associated product piping
that is designed and constructed with rigid inner and outer walls separated by an interstitial space and that
is capable of being monitored for leakage. The design and construction of these tank systems must meet
standards of the department and the department of justice fire prevention and investigation bureau. The
material used in construction must be compatible with the liquid to be stored in the system, and the system
must be designed to prevent the release of any stored liquid.

(10) "Eligible costs” means expenses reimbursable under 75-11-307.

{11) "Export” means to transport out of the state of Montana, by means other than in the fuel
supply tank of a motor vehicle, gasoline, aviation gasoline, special fuel, or heating oil received from a
refinery or pipeline terminal within the state of Montana.

(12) "Exporter” means a person who transports, by means other than in the fuel supply tank of a

motor vehicle, gasoline, aviation gasoline, special fuel, or heating oil received from a refinery or pipeline
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terminal within the state of Montana to a destination outside the state of Montana for sale, use, or
consumption beyond the boundaries of the state of Montana.

(13) "Fee" means the petroleum storage tank cleanup fee provided for in 76-11-314,

{14) "Fund" means the petroleum tank release cleanup fund established in 75-11-313.

{15) "Gasoline” means gasaline as defined in 15-70-201. For the purposes of this chapter, gasoline
does not include JP-4 jet fuel sold to a federal defense fuel supply center.

{16) "Heating oil” means petroleum that is No. 1, No. 2, No. 4-light, No. 4-heavy, No. 5-light, No.
5-heavy, and Na. 6 technical grades of fuel oil; other residual fuel ails, including navy special fuel gil and
bunker C; and other fuels wheh used as substitutes for one of these fuel cils. Heating oil is typically used
in the operation of heating equipment, boilers, or furnaces.

{17) "Import" means to receive into a person’s possession or custody first after its arrival and
coming to rest at a destination within the state any gasoline, aviation gascline, special fuel, or heating oil
shipped or transported into this state from a point of origin outside this state, other than in the fuel supply
tank of a motor vehicle.

(18) "Operator" means a person in control of or having responsibility for the daily operation of a
petroleum storage tank.

(19) (a}) "Owner” means a person who holds title to, controls, or possesses an interest in a
petroleum storage tank.

(b) The term does not include a person who hoids an interest in a tank solely for financial security,
unless through fereclosure or other related actions the holder of a security interest has taken possession
of the tank.

(20) "Person" means anindividual, firm, trust, estate, partnership, company, association, joint-stock
comgany, syndicate, consortium, commercial entity, corporation, or agency of state or local government.

(21) "Petroleum™ or "petroleum products” means crude oil or any fraction of crude oil that is liquid
at standard conditions of temperature and pressure (60 degrees F and 14.7 pounds per square inch
absolute} or motor fuel blend, such as gaso'hol, and that is not augmented or compounded by more than
a de minimis amount of another substance.

(22) "Petroleum storage tank" means a tank that contains or contained petroleum or petroleum

products and that is:

(a) an underground storage tank as defined in #6-30-403 [section 3];
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(b) a storage tank that is situated in an underground area, such as a basement, cellar, mine, drift,
shaft, or tunnel;

{c) an above ground storage tank with a capacity less than 30,000 galions; or

{d) above ground or underground pipes associated with tanks under subsections (22){b) and
122)(c), except that pipelines regulated under the foliowing laws are exciuded:

(i) the Natural Gas Pipeline Safety Act of 1968 (49 U.S.C. 1671, et seq.};

lii} the Hazardous Liquid Pipeline Safety Act of 1979 {42 U.S.C. 2001, et seq.); and

(iii} state law comparable to the provisions of law referred to in subsections (22)(d)!i) and (22)(d}{ii),
if the facility is intrastate.

(23) "Property damage" means:

(a) physical injury to tangible property, including loss of use of that property caused by the injury;
or

{b) loss of use of tangible property that is not physically injured.

{24) "Release"” means any spilling, leaking, emitting, discharging, escaping, leaching, or disposing
of petroleum or petroleum products from a petroleum storage tank into ground water, surface water,
surface soils, or subsurface soils.

(25) "Special fuel" means those combustible liquids commonly referred to as diesel fuel or another
volatile liquid of less than 46 degrees A.P.. {American petroleum institute) gravity test, except liquid
petroleum gas. For the purposes of this chapter, special fuel does not include diesel fuel sold to a railroad

or a federal defense fuel supply center.”

Section 35. Section 75-11-309, MCA, is amended to read:

"75-11-309. Procedures for reimbursement of eligible costs. (1) An owner or operator seeking
reimbursement for eligible costs and the department shall comply with the following procedures:

{a) If an owner or operator discovers or is provided evidence that a release may have occurred from
the owner’s or operator’s petroleum storage tank, the owner or operator shall immediately notify the
department of the release and conduct an initial response to the release in accordance with state and
federal laws and ruies to protect the public health and safety and the environment.

(b} The owner or operator shall conduct a thorough investigation of the release, report the findings

to the department, and, as determined necessary by the department, prepare and submit for approval by
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the department a corrective action plan that conforms with state, tribal (where when applicable), and
tederal corrective action requirements.

{c} (i) The department shall review the corrective action plan and forward a copy to a local
government office and, whe+re when applicable, a tribal government office with jurisdiction over a corrective
action for the release. The local or tribai government office shall inform the department if it wants any
modification of the proposed plan.

(i) Based on its own review and comments received from a local government, tribal government,
or other source, the department may approve the proposed corrective action plan, make or request the
owner or operator to modify the propased plan, or prepare its own plan for compliance by the owner or
operator. A plan finally approved by the department through any process provided in this subsection (1)(c)
is the approved corrective action plan.

(i) After the department approveé a corrective action plan, aiocal government or tribal government
may not impose different corrective action requirements on the owner or operator.

(d) The department shall notify the owner or operator and the board of its approval of a corrective
action plan.

{e)} The owner or operator shall implement the approved plan. The department may oversee the
impiementation of the plan, require reports and monitoring from the owner or operatar, undertake
inspections, and otherwise exercise its authority concerning corrective action under Title 75, chapter 10,

parts—4—and part 7, [sections 1 through 15], and other applicable law and rules.

{f) The awner or aperator shall document in the manner required by the board all expenses incurred
in preparing and implementing the carrective action plan. The owner or operater shall submit claims and
substantiating documents to the board in the form and manner required by the board. The board shall
forward each claim and appropriate documentation to the department. The department shall notify the
board of any costs that the department considers not reimbursable because of any failure to meet the
requirements of subsection {2). The department shall inform the owner or operator of any notification given
to the board.

{g) The owner or operator shall document, in the manner required by the board, any payments to
a third party for bodily injury or property damage caused by a release. The owner or operator shall submit
claims and substantiating documents to the board in the form and manner required by the board.

(hY In addition to the documentation in subsections {1)(f) and {1}{(g), when the reiease is claimed
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to have originated from a double-walled tank system, the owner or aperator shall document, in the manner
required by the board, the following:

(i) the date that the release was discovered;

(ii) that the originating tank was part of a double-walled tank system as defined in 75-11-302; and

{iii) tﬁat the double-walled tank system was properly installed and made of matenals and
constructed in accordance with applicable department regulati'ons.

{2} The board shall review each claim received under- subsections {1}{f) and (1}lg}, make the
determination required by this subsection, inform the owner or operator of its determination, and, as
approptriate, reimburse the owner or operator from the fund. Before approving a reimbursement, the board
shall affirmatively determine that:

(a) the expenses for which reimbursement is claimed:

(i) are eligible costs; and

(i) were actually, necessarily, and reasonably incurred for the preparation or implementation of a
corrective action plan approved by the department or for payments to a third party for bodily injury or
property damage; and

(b} the owner or operator:

(i) is eligible for reimbursement under 75-11-308; and

{ii) has complied with this section and any rules adopted pursuant to this section.

{3) If an owner or operator disagrees with a board determination under subsection (2), the owner
or operator may submit a written request for a hearing before the beard. The hearing must be held at a
meeting of the board or as otherwise permitted under the Montana Administrative Procedure Act no later
than 120 days following receipt of the request or at a time mutually agreed to by the board and the owner
or operator.

(4} The board shall ohligate money for reimbursement of eligible costs of owners and operators in
the order that the casts are finally approved by the board.

(5) (a) The board may, at the request of an owner or operator, gquarantee in writing the
reimbursement of eligible costs that have been approved by the board but for which money is not currently
available from the fund for reimbursement,

{b) The board may, at the request of an owner or operator, guarantee in writing reimbursement of

eligible costs not yet approved by the board, including estimated costs not yet incurred. A guarantee for

Legisiative -
Rsmw 30 - HB 152

jvision



55th Legislature HB0O152.01

O © O ~N o ;g bW N -

o S . T s N T N T e T T e R R . —Y
N ™ I (= S = - T C I = s B & L S

payment under this subsection (5)(b) does not affect the order in which money in the fund is obligated
under subsection (4),

{c) When considering a request for a guarantee of payment, fhe board may require pertinent
information or documentation from the owner or operator. The hoard may grant or deny, in whole or in part,

any request for a guarantee.”

NEW SECTION. Section 36. Codification instruction. (1) [Sections 1 through 15] are intended to

be codified as an integral part of Title 75, chapter 11, and the provisions of Title 75, chapter 11, apply to
[sections 1 through 15].

{2) The code commissioner shall renumber 75-10-423 and 75-10-447 to Title 75, chapter 11.

NEW SECTION. Section 37. Coordination instruction. (1} If [LC 823] is passed and approved and

if it creates an environmental rehabilitation and prevention account in the state special revenue fund, then
[sections 12 and 30j are void.

{2} If [LC 823] is not passed and approved or if [LC 823] as passed and approved does not create
an environmental rehabilitation and prevention account in the state special revenue fund, then [sections 13

and 31] are void.

NEW SECTION. Section 3B. Saving clause. [This act] does not affect rights and duties that

matured, penaities that were incurred, or proceedings that were begun before [the effective date of this
act].

{2) Rules adopted pursuant to 75-10-405 that are in effect on [the effective date of this act]
continue in effect until amended or repealed pursuant to 75-10-405 or [section b].

-END-
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APPROVED BY COM ON
NATURAL RESCURCES

HOUSE BILL NO. 152
INTRODUCED BY GRADY
BY REQUEST OF THE DEPARTMENT OF ENVIRONMENTAL QUALITY

A BILL FOR AN ACT ENTITLED: "AN ACT SEPARATING THE MONTANA HAZARDQUS WASTE AND
UNDERGROUND STORAGE TANK ACT INTO TWO ACTS BY TRANSFERRING THE UNDERGROUND
STORAGE TANK PROVISIONS INTO A SEPARATEACT; ANB AMENDING SECTIONS 75-2-216, 7630230~
75-10-401, 75-10-402, 75-10-403, 75-10-404, 75-10-406, 75-10-409, 75-10-410, 75-10-411,
75-10-413, 75-10-4156, 75-10-416, 75-10-420, 75-10-423, 75-10-424, 75-11-203, 75-11-302, AND
75-11-309, MCA; AND REPEALING SECTION 75-10-210, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Short title. [Sections 1 through 15] shall be known and may be cited

as the "Montana Underground Storage Tank Act".

NEW SECTION. Section 2. Findings and purpose. Tﬁe legislature finds that petraleum products

and hazardous substances stored in underground tanks are regulated under the federal Resource
Conservation and Recovery Act of 1976, as amended, and must be addressed and controlled properly by
the state under [sections 1 through 15]. It is the purpose of [sections 1 through 151 to authorize the
department to establish, administer, and enforce a:l‘wunderground storage tank leak prevention program for
these regulated substances. The department may use the authority provided in [sections B through 13] and
other appropriate authority provided by law to remedy violations of requirements established under [sections

1 through 15].

NEW SECTION. Section 3. Definitions. Unless the context requires otherwise, in [sections 1
through 15], the following definitions apply:

(1) "Board" means the board of environmental review provided for in 2-15-3502.

{2) "Department” means the department of environmental quality provided for in 2-15-3501.

{3) "Dispose" or "disposal"” means the discharge, injection, deposit, dumping, spilling, leaking, or
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placing of any regulated substance into or onto the land or water so that the regulated substance or any
constituent of the regulated substance may enter the environment or be emitted into the air or discharged
into any waters, including ground water,

(4) "Person” means the United States, an individual, firm, trust, estate, partnership, company,
association, corporation, city, town, local governmentat entity, or any other governmental or private entity,
whether organized for profit or not.

(5) "Regulated substance":

(a} means:

(i} a hazardous substance as defined in 75-10-602; or

{ii} petroleum, including crude cil or any fraction of crude oil, that is liquid at standard conditions
of temperature and pressure {60 degrees F and 14.7 pounds per square inch absolute};

{b) does not include a substance regulated as a hazardous waste under Title 75, chapter 10, part

(6) "Storage” means the actual or intended containment of regufated substances, either on a
temporary basis or for a period of years.

(7) "Underground storage tank":

{a) means, except as provided in subsections {7){b)(i} through (7}{b}{xi}:

(i} any one or a combination of tanks used to contain a regulated substance, the volume of which
is 10% or more beneath the surface of the ground; and

(i) any underground pipes used to contain or transport a regulated substance and connected to a
storage tank, whether the storage tank is entirely aboveground, partially aboveground, or entirely
underground;

(b} does not include:

(i) afarm or residential tank that was installed as of April 27, 1995, that has a capacity of 1,100
gallons or less, and that is used for storing motor fuel for nencommercial purposes;

(i) & farm or residential tank that was installed as of April 27, 1995, that bas a capacity of 1,100
gailons or less, and that is used for storing heating oil for consumptive use on the premises where it is
stored;

(i) farm or residential undarground pipes that were installed as of April 27, 1995, and that are used

to contain or to transport motor fuels for noncommercial purposes or heating oil for consumptive use on

r
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the premises where it is stored from an aboveground storage tank with a capacity of 1,100 gallons or less;

(iv) a septic tank;

(vl a pipeline facility, including gathering lines, regulated under:

(A) the Natural Gas Pipeline Safety Act of 1968, 49 U.5.C, 1671, et seq.;

{B) the Hazardous Liquid Pipeline Safety Act of 1979, 49 U.S.C. 2001, et seq.:; or

(C) state law comparable to the provisions of law referred to in subsection {7)(b)(vH{A) or
(7){b){v)(B), if the facility is intrastate;

(vi} a surface impoundment, pit, pond, or lagoon;

{vii} a storm water or wastewater collection system;

{viii) a flow-through process tank;

(ix) a liquid trap or associated gathering lines directly related to cil or gas production and gathering
operations;

{x) a storage tank situated in an underground area, such as a basement, cellar, mine, draft, shaft,
or tunnel, if the storage tank is situated upon or above the surface of the floor; or

(xi) any pipe connected to a tank described in subsections {7){b)(i} through (7){b){ix).

NEW SECTION. Section 4. Powers of department. (1} The department may:

(a) administer and enforce the provisions of [sections 1 through 151, rules implementing {sections
1 through 15}, and orders and permits issued pursuant to [sections 1 through 15];

{b) accept and administer grants from the federal government and from other sources, public and
private; and

{c] abate public nuisances that affect the public heaith and welfare or the environment and that
arise from or in connection with the past or present handling or disposal of any regulated substance.

(2} The department shall integrate ali provisions of [sections 1 through 15] with other laws

administered by the department to avoid unnecessary duplication.

NEW SECTION. Seaction 6. Administrative rules. The department may adopt, amend, or repeal
rules for the prevention and correction of leakage from underground storage tanks, including:

(1) reporting by owners and operators;

{2) financial responsibility;

(Legislative
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(3) release detection, prevention, and corrective action;

(4) standards for design, construction, installation, and closure;

{5) development of a schedule of fees, not to exceed $50 for a tank over 1,100 gallons and not
to exceed $20 for a tank 1,100 gallons or less, per tank, for tank notification and permits to defray state
and local costs of implementing an underground storage tank program;

{6) a penalty schedule and a system for assessment of administrative penalties, notice, and appeals
under 75-10-423; and

{7) delegation of authority and funds to local agents for inspections and implementation. The
delegation of authority to local agents must complement and may not duplicate existing authority for

implementation of rules adopted by the department of justice that relate to underground storage tanks.

NEW SECTION. Section 6. Underground storage tank leak report -- inspections -- sampling. (1)

if an owner or operator of an underground storage tank discovers or is provided with evidence that a tank
may have leaked, the owner or operator shall immediately notify the department that a leak may exist.

{2) (a} An employee or agent of the department, at any reasonable time and upon presentation of
credentials, may enter upon and inspect any property, premises, or place at which:

{i} regulated substances are or have been stored in underground storage tanks if the department
has reason to suspect that the tanks are not in compliance with the provisions of [sections 1 through 15]
or rules adopted under [sections 1 through 15]; or

(ii) records pertinent to the regulated substances activities are maintained.

(b) The employee or agent of the department may have access to and may copy any records
relating to the regulated substances for the purposes of developing rules under [sections 1 through 15] or
enforcing the provisions of [sections 1 through 15], rules adopted under {sections 1 through 15], or a
permit or an crder issued under [sections 1 through 15].

{3) In the course of an inspection under this section, the empioyee or agent of the department may
take samples of any regulated substance or suspected reguiated substance, including samples from any sail
or ground water. If the employee or agent of the department takes a sample of any regulated substance
or suspected regulated substance, the employee or agent shall, prior to leaving the premises, give to the
owner, operator, or agent in charge a receipt describing the sample taken and, if requested, a portion of
each sample equal in volume or weight to the portion retained. If any analysis is made of the samples, a

Q.e islative
e

rvices -4 -
L\_vaisfon 4 HB 152



55th Legislature HB0162.02

O W oo ~N O AW N =

WO N RN RN NN s 2 s A e b ea ek
O W O ~N O G b W N = O O N O W N -

copy of the resuits of the analysis must be furnished to the owner, operator, or agent in charge.

NEW SECTION. Section 7. Regulated substance inventory. (1) The department i5 authorized to

conduct an inventory of sites and chations in the state where regulated substances have been stored or
disposed of at any time.

(2) If the department determines that the presence of a regulated substance or the release of the
regulated substance may present a substantial hazard to the public health or to the environment, it may
issue an order requiring the owner or operator of the site to conduct reasonable monitoring, testing,
analysis, and reporting with respect to the site in order to ascertain the nature and extent of the hazard.

(3) An order issued under subsection {2} must require that the person to whom the order is issued
submit to the department within 30 days a proposal for carrying out the required monitoring, testing,
analysis, and reporting.

(4) If the department determines that the awner or operator referred to in subsection (2) is not able
to conduct monitoring, testing, and anaiysis in a satisfactory manner, the department may conduct the
activities.

(8) For the purposes of carrying out this section, the department may exercise the powers set forth

in [section 6].

NEW SECTION. Section 8. Administrative enforcement. (1) When the department believes that

a violation of {sections 1 through 15] or a rule adopted under [sections 1 through 15] has occurred, it may
serve written notice of the violation perscnally or by certified mai! on the alleged violator or the violator’'s
agent. The notice must specify the provision of {sections 1 through 15] or the rule alleged to be violated
and the facts alleged to constitute a viclation and may include an order to take necessary corrective action
within a reasonable period of time stated in the order. The order becomes finai unless, within 30 days after
the notice is served, the person named requests, in writing, a hearing betore the board. On receipt of the
request, the board shall schedule a hearing. Service by mail is complete on the date of mailing.

(2) If, after a hearing held under subsection {1}, the board finds that a violation has occurred, it
shall either affirm or modify the department’s order. An order issued by the department or by the board
may prescribe the date by which the violation m-ust cease and may prescribe time limits for particular

action. if, atter hearing, the board finds that a violation has not occurred, it shall rescind the department’s
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(3} In addition to or instead of issuing an order pursuant to subsection {1), the department may:

(a) require the alleged violator to appear before the board or department, by subpoena or subpoena
duces tecum, for a hearing at a time and place specified in the notice to answer the charges complained
of or to provide information regarding the alleged violation or its actual or potential impact on the public
health and welfare or the environment;

{b) initiate action under [section 9, 10, 12, or 13]; or

{c}) assess administrative penalties and issue carrective action orders under 75-10-423,

(4) 1n the case of disobedience of any subpoena issued and served under this section or ~* the
refusal of any witness to testify as to any material matter with regard to which the witness may be
interrogated in a hearing or investigation before the board or the department, the board or departmept may
apply to any district court in the state for an order to compel compliance with the subpoena or the giving
of testimony. The court shall hear the matter as expeditiously as possible. If the disobedience or refusal is
found to be unjustified, the court shall enter an order requiring compliance. Disobedience of the order is
punishable by contempt of court in the same manner and by the same procedures as is pravided for like
conduct committed in the course of ¢ivil actions in district court.

() This section does not prevent the board or department from making efforts to obtain voluntary

compliance through warning, conference, or any other appropriate means.

NEW SECTION. Section 9. Injunctions. The department may institute and maintain, in the name

of the state, actions for injunctive relief as provided in Title 27, chapter 19, to:

(1) immediately restrain any person from engaging in any unauthorized activity that is endangering
or causing damage to the public health or to the environment;

(2) enjoin a viclation of [sections 1 through 15], a rule adopted under [sections 1 through 15], ar
an order of the department or the board; or

{3) require compliance with [sections 1 through 15], a rule adopted under [sections 1 through 151,

or an order of the department or the board.

NEW SECTION. Section 10. Imminent hazard. Upon receipt of evidence that the storage or disposal
of any reguiated substance may present an imminent and substantial danger to the public health or to the
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environment, the department may commence legal proceedings to immediately restrain or enjoin any person
who has contributed to or who is contributing to the storage or disposal from engaging in these activities
or order the person to take other action as may be necessary, or both. The department may also take
appropriate action as may be necessary under this section, including issuing orders necessary ar appropriate

to protect the pubiic health and the environment.

NEW SECTION. Section 11. Cleanup orders. The department may issue a cleanup order to any

person who has discharged, deposited, or spilled any regulated substance into or onto any land or water
in an unlawful or unapproved manner or who has discharged, deposited, or spilled any regulated substance
into or onto any land or water s¢ as to result in unlawful or unapproved disposal of a regulated substance.
The order must direct the person to clean up and remove the regulated substance, to treat the regulated

substance, or to take other actions as may be considered reasonahle by the department.

NEW SECTION. Section 12. Civil penalties. {1) A person who vioiates any provision of [sections

1 through 15}, a rule adopted under [sections 1 through 15], or an order of the department or the board
is subject to a civit penalty not to exceed $10,000 for each violation. Each day of violation constitutes a
separate violation.

(2) The department may institute and maintain in the name of the state any enforcement
proceedings under this section. Upon request of the department, the attorney general or the county
attorney of the county of violation shall petition the district court to impose, assess, and recover the civil
penalty.

(3) Action under this section does not bar enforcement of [sections 1 through 15], rules adopted
under [sections 1 through 15}, or orders of the department or the board.

{4) Money collected under this section must be deposited in the state general fund.

NEW SECTION. Section 13. Civil penalties. (1) A person who violates any provision of [sections
1 through 151, a rule adopted under [sections 1 through 151, or an order of the department or the board
is subject to a civil penalty not to exceed $10,000 for each violation. Each day of violation constitutes a

separate violation.
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(2) The department may institute and maintain in the name of the state any enforcement
proceedings under this section. Upan request of the department, the attorney general or the county
attorney of the county of violation shall petition the district court to impose, assess, and recover the civil
penalty.

{3) Action under this section does not bar enforcement of {sections 1 through 15], rules adopted
under [sections T through 15], or orders of the department or the board.

(4) Money collected under this section must be deposited in the state special revenue fund and
credited to the environmental rehabilitation and prevention account created pursuant to [section 1 or 2 of

LC 8231

NEW SECTION. Section 14. Venue for legal actions. All legal actions affecting underground

storage tanks or the disposal of regulated substances must be brought in the county in which the
underground storage tank is located or, if mutually agreed upon by the affected parties, in the first judicial

district, Lewis and Clark County.

NEW SECTION. Section 15. Construction in event of conflict. The provisions of [sections 1

through 15] and rules promulgated pursuant to [sections 1 through 15] govern if they conflict with other

provisions of Montana law or any action taken by the department under those provisions.

Section 16. Section 75-2-216, MCA, is amended to read:
"75-2-216.

H—Netwithstanding-the-provisions-ef-{H-the ADOPTION OF RULES FOR SOLID OR HAZARDOUS
WASTE INCINERATOR PERMITS. THE department shall proceed in a reasonable and timely manner in

adopting rules implementing 75-2-215 4

25-2.2114 i | . K
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Section 17. Section 75-10-401, MCA, is amended to read;

"75-10-401. Short title. This part shall be known and may be cited as the "Montana Hazardous

Waste and-Ynderground-Sterage—tark Act".”

Section 18. Section 75-10-402, MCA, is amended to read:

"75-10-402. Findings and purpase. (1} The legislature finds that the safe and proper management
of hazardous wastes and used oil, the permitting of hazardous waste facilities, and the éiting of faciiities
are matters for statewide regulation and are environmental issues that should properly be addressed and
controlled by the state rather than by the federal government.

(2) It is the purpose of this part and it is the policy of this state to protect the public health and
safety, the health of living organisms, and the environment from the effects of the improper, inadequate,
or unsound management of hazardous wastes and used oil; to establish a program of regulation over used
oil and the generation, storage, transportation, treatment, and disposal of hazardous wastes; t0 assure
ensure the safe and adequate management of hazardous wastes and used oil within this state; and to

authorize the department to adopt, administer, and enforce a hazardous waste program pursuant to the

federal Resource Conservation and Recovery Act of 1976 (42 U.S.C. 6901 through 6987}, as amended.
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Section 19. Section 75-10-403, MCA, is amended to read:

"75-10-403. Definitions. Unless the context requires otherwise, in this part, the following
definitions apply:

(1) "Board" means the board of environmental review provided for in 2-15-3502.

{2) "Department” means the department of environmental quality provided for in 2-15-3501.

{3) "Dispose" or "disposal” means the discharge, injection, deposit, dumping, spilling, leaking, or
placing of any regulated-cubstance-of hazardous waste into or onto the land or water so that the reguleted
substanse; hazardous waste; or any constituent of the regulated-substanee-ef hazardous waste may enter
the environment or be emitted into the air or discharged into any waters, including ground water.

{4) “Environmental protection law" means a faw contained in or an administrative rule adapted
pursuant to Title 75, chapter 2, 5, 10, 0r 11,

{B) "Facility” or "hazardous waste management facility” means all contiguous land and structures,
other appurtenances, and improvements on the land used for treating, storing, or disposing of hazardous
waste. A facility may consist of several treatment, storage, or disposal operational units.

(8) "Generation" means the act or process of producing waste material.

{7) "Generator” means any person, by site, whose act or process produces hazardous waste or
whose act first causes a hazardous waste to become subject to regulation under this part. -

{8) la) "Hazardous waste" means a waste or combination of wastes that, because of its quantity,
concentration, or physical, chemical, or infectious characteristics, may:

{it cause or significantly contribute to an increase in mortality or an increase in serious irreversible
or incapacitating reversible illness; or

{ii} pose a substantial present or potential hazard to human heaith or the environment when
improperly treated, stored, transported, or disposed of or otherwise managed.

{b) Hazardous wastes do not include those substances governed by Title 82, chapter 4, part 2.

(9) "Hazardous waste management” means the management of the collection, source separation,
storage, transportation, processing, treatment, recovery, and disposal of hazardous wastes.

(10} "Hazardous waste transfer facility” means any land, structure, or improvement, including
loading docks, parking areas, holding sites, and other similar areas, used for the transfer and temporary
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storage of hazardous wastes and where shipments of hazardous waste are temporarily held for a period
ot 10 days or less during the normal course of transportation up to but not including the point of ultimate
treatment, storage, or disposal.

{111 "Manifest” means the shipping document that is originated and signed by the generator and
that is used to identify the hazardous waste and its gquantity, origin, and destination during its
transportation.

{12) "Person” means the United States, an individual, firm, trust, estate, partnership, company,
assaciation, corporation, city, town, laocal governmental entity, or any ather governmentat or private entity,

whether organized for profit or not.

£44(13) "Storage” means the actual or intended containment of reguwtatedsubstances; hazardous

wastes.—e+boeth, either on a tempgorary basis or for a period of years.

++B1(14) "Transpartation” means the movement of hazardous wastes from the point of generation
1o any intermediate points and finally to the point of ultimate storage or disposal.

++8}(15) "Transporter” means a person engaged in the offsite transportation of -hazardous waste
by air, rail, highway, or water,

£-1(16) "Treatment” means a method, technique, or process, including neutralization, designed
to change the physical, chemical, or biological character or composition of any hazardous waste so as to
neutralize the waste or so as to render it nonhazardous, safer for transportation, amenable for recovery,

amenable for storage, or reduced in volume.

1t H,
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26 {383(17) "Used oil" means any oil that has been refined from crude oil or any synthetic oil, either

27 of which has been used and as a result of that use is contaminated by physical or chemieal impurities.”

29 Section 20. Section 75-10-404, MCA, is amended to read:
30 "75-10-404. Powers of department. (1) The department may:
Q.e isl_lm've
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{a) administer and enforce the provisions of this part, rules implementing this part, and orders and
permits issued pursuant to this part;

{b) conduct and publish studies on hazardous wastes and hazardous waste management;

(¢} initiate, conduct, and support research, demonstration projects, and investigation, as its
resources may allow, and coordinate state agency research programs pertaining to hazardous waste
management;

{d) accept and administer grants from the federal government and from other sources, public and
private; and

(e) abate public nuisances that affect the public health and welfare or the environment and that
arise from or in connection with the past or present handling or disposal of any hazardous waste ef
regulated-substanee,

{2) The department shall integrate all provisions of this part with other laws administered by the
department to avoid unnecessary duplication. Furthermore, the department shall coordinate its activities
under this part with the program administered by the department of agriculture under the Montana
Pesticides Act, the programs administered by the department of environmental quality related to mining and
mine reclamation, the program administered by the department of public service regulation related to
hazardous material transportation, and provisions of the Montana Major Facility Siting Act. The integration
and coordination must be effected only to the extent that it can be done in a manner consistent with the

goals and policies of this part and the other laws referred to in this section."

Section 21. Section 75-10-405, MCA, is amended to read:

"75-10-405. Administrative rules, (1) The department. may, subject to the provisions of
75-10-107, adopt, amend, or repeal rules governing hazardous Waste and used oil, including but not limited
to the following:

{a) identification and classification of those hazardous wastes subject to regulation and those that
are not; '

(b} requirements for the proper treatment, storage, transportation, and disposal of hazardous -
waste,;

{c) requirements for siting, design, operation, maintenance, meonitoring, inspection, closure,

postclosure, and reclamation of hazardous waste management facilities;

Legislative :
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{d) requirements for the issuance, denial, reissuance, madification, and revocation of permits for
hazardous waste management facilities;

{e} requirements for corrective action within and outside facility boundaries and for financial
assurance of that corrective action; |

(f) requirements for manifests and the manifest system for tracking hazardous waste and for
reporting and recordkeeping by generators, transporters, and owners and operators of hazardous waste
management facilities;

{g) requirements for training of facility personnel, for financial assurance of facility owners and
operators, and for liability of guarantors providing financial assurance;

{h) requirements for registration of generators and transparters;

(i} establishing a schedule of fees and procedures for the collection of fees for:

{i} the filing and review of hazardous waste management facility permits as provided in 75-10-432;

(i) hazardous waste management as provided in 75-10-433;

(iii) the reissuahce and modification of hazardous waste management facility permits; and

(iv) the registration of hazardous waste generators;

(j) a schedule of fees to defray a portion of the costs of establishing, operating, and maintaining
any state hazardous waste management facility authorized by 75-10-412;

{k} requirements for availability to the public of information obtained by the department regarding
facilities and sites used for the treatment, storage, and dispasal of hazardous wastes;

() procedures for the assessment of administrative penalties as authorized by 75-10-424;

(m) identification and classification of used oil that is subject to regulation and used oil that is not
subject to regulation;

(n) requirements for the proper management of used oil; and

{o) other rules that are necessary to obtain and maintain authorization under the federal program.

(2) Notwithstanding the provisions of 75-10-107, the department may not adopt rules under this
part that are more restrictive than those promulgated by the federal government under the Resource
Conservation and Recovery Act of 1976, as amended, except that the department:

{(a} may require the registration of transporters not otherwise required to register with the state of
Montana pursuant to the federal Resource Conservation and Recovery Act of 1976, as amended;

(b) may require hazardous waste generators and hazardous waste management facilities to report

Sl:e islative
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16 &+ may adopt regulatory requirements for hazardous waste transfer facilities;

17 {e}{d) shall require the owner or manager of any proposed commercial facility for the starage,
18 collection, or transfer of hazardous waste to conduct a public hearing, as provided for in 75-10-441; and
19 (#e) may adopt rules and performance standards for industrial furnaces and boilers that burn

20  hazardous wastes. The rules and performance standards:

21 (i} may be adopted if there are no federal requlations; or

22 (i) may be more restrictive than federal regulations.”

23

24 Section 22. Section 75-10-409, MCA, is amended to read:

25 “75-10-409. Compliance monitoring and reporting —underground-steragetanileak-report. (1) The

26 department may, as a condition of a permit, require the owner or operator of a facility to install equipment,
27 colliect and analyze samples, and maintain records in order to monitor and demonstrate compliance with
28 this part, rules adopted under this part, any order of the board or department, and permit conditions.

29 {2} The department may require the ownef or operator of a facility to submit reports on sueh the
30 compliance monitoring activities, including notice to the department of any noncompliance with permit

Le is{aﬂvc
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30

conditions, rules adopted under this part, the provisions of this part, ar any orders of the department or

beard.

Section 23. Section 75-10-410, MCA, is amended to read:
"75-10-410. Inspections -- sampling. {1) {a) An employee or agent of the departmen®, at any
reasonable time and upon presentation of credentials, may enter upon and inspect any property, premises,

or place at which:

## hazardous wastes are or have been generated, stored, treated, disposed of, or loaded for

transportation;

or

{iHiij) records pertinent to the regwlated-substareesr used oils or hazardous waste activities are
maintained.

(b) The employee or agent of the department may have access to and may copy any records
relating to the regulated-substanees; used oil; or hazardous wastes for the purposes of developing rules
under this part or enforcing the provisions of this part, rules adopted under this part, or a permit or an order
issued under this part.

{2) Inthe course of an inspection under this section, the empioyee or agent of the department may
take samples of any substances, used oil, or wastes, including sampies from any soil or ground water or
from any vehicle in which used qil or wastes are transported, or samples of any containers or labeling for
the substances, used oil, or wastes. If the employee or agent of the department takes a sample of any used
oil, hazardous waste, or suspected hazardous waste, the employee or agent shail, prior to leaving the
premises, give to the owner, operator, or agent in charge a receipt describing the sample taken and, if
requested, a portion of each sample egual in volume or weight to the portion retained. If any analysis is
made of the samples, a copy of the results of the analysis must be furnished to the owner, operator, or

(%;gislaﬂ' ve
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agent in charge.”

Section 24. Section 75-10-411, MCA, is amended to read:

"75-10-411. Regulated—substanee—and—hazardeus Hazardous waste site inventory. (1) The
department is authorized to conduct an inventory of sites and lacations in the state where regulated
substanees-or hazardous wastes have been stored or disposed of at any time.

(2) If the department determines that the presence of a regulated-substance-or hazardous waste
or the release of the regulated-substares—a+¢ waste or any waste constituent may present a substantial
hazard to the public health or the environment, it may issue an order requiring the owner or operator of the
facility or site to conduct reasonable monitoring, testing, analysis, and reporting with respect to the site
in order to ascertain the nature and extent of the hazard.

{3) In the case of any facility or site not in operatian at the time that a determination is made under
subsection (2) with respect to the facility or site, if the department finds that the owner of sueh the facility
or site could not reasonably be expected to have actual knowledge of the presence of hazardous waste at
saeh the facility or site and of its potential for release, it may issue an order requiring the most recent
previous owner or operator of the facility or site who could reasonably be expected to have suek actual
knowledge to carry out the actions referred to in subsection (2).

(4) An order issued under subsection (2) or {3) must require that the person to whom the order is
issued submit to the department within 30 days a proposal for carrying out the required monitoring, testing,
analysis, and reporting.

(5) i the department determines that the owner or operator referred to in subssction (2) or {3} is
not able to conduct monitoring, testing, and analysis in a satisfactory manner, the department may conduct
sueh the activities.

(6) For the purposes of carrying out this section, the department may exercise the powers set forth

in 75-10-410."

Section 25, Section 75-10-413, MCA, is amended to read:

“75-10-413. Administrative enforcement. {1) When the department believes that a violation of this
part, a rule adopted under this part, ar a permit provision has occurred, it may serve written notice of the
violation personally or by certified mail on the alleged violator or the violator’s agent. The notice must
{ Legisiative
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specify the provision of this part, the rule, or the permit provision alleged to be viclated and the facts
alleged to constitute a violation and may include an order to take necessary corrective action within a
reascnable period of time stated in the order. The order becomes final unless, within 30 days after the
notice is served, the person named requests, in writing, a hearing before the board. On receipt of the
request, the board shall schedule a hearing. Service by mail is complete on the date of mailing.

(2) If, after a hearing held under subsection (1}, the board finds that a violation has occurred, it
shall either affirm or modify the department’s order previeuskytssued. An order issued by the department
or by the board may prescribe the date by which the violation must cease and may prescribe time limits
for particular action. If, after hearing, the board finds that a violation has not occurred, it shall rescinc the
department’s order,

{3) In addition to or instead of issuing an order pursuant to subsection (1), the department may:

{a) require the alleged violator to appear before the board or department, by subpoena or subpoena
duces tecum, for a hearing at a time and place specified in the notice to answer the charges complained
of or to provide infarmation regarding the alleged violation or its actual or potential impact on public heaith

and welfare or the environment; or

(b} initiate action under 75-10-414, 75-10-417, or 75-10-418:0¢

(4) In the case of discbedience of any subpoena issued and served under this section or of the
refusal of any witness to testify as to any material matter with regard to which the witness may be
interrogated in a hearing or investigation before the board or the department, the board or department may
apply to any district court in the state for an order to compel compliance with the subpoena or the giving
of testimony. The court shall hear the matter as expeditiously as possible. If the disobedience or refusal is
found to be unjustified, the court shall enter an order requiring compliance. Disobedience of the order is
punishable by contempt of court in the same manner and by the same procedures as is provided for like
conduct committed in the course of civil actions in district court.

(5) This section does not prevent the board or department from making efforts to obtain voluntary

compliance through warning, conference, or any other appropriate means."”

Section 26. Section 75-10-415, MCA, is amended to read:

Q’Ee islative
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"75-10-415. Imminent hazard. Upon receipt of evidence that the handling, storage, treatment,
transportation, or disposal of any regulated—substanee; used oil; or hazardous waste may present an
imminent and substantial danger to the public health or the environment, the department may commence
legal proceedings to immediately restrain or enjoin any person {including any past or present generator, past
or present transporter, and past or present owner or aperator of a treatment, storage, or disposal facility)
who has contributed 10 or whe is contributing to the handling, storage, treatment, transportation, or
disposal from engaging in these activities or order the person to take other action as may be necessary,
or both. The department may also take appropriate action as may be necessary under this section, including

issuing orders necessary or appropriate to protect the public heaith and the environment.”

Section 27. Section 75-10-416, MCA, is amended to read:

"75-10-416. Cleanup orders. The department may issue a cleanup order to any person who has
discharged, deposited, or spilled any regulated-substaree; used oil- or hazardous waste into or onto any
land or water in an unlawful or unapproved manner or who has discharged, deposited, or spilled any

material or substance into or onto any land or water 50 as to resuit in unlawful or unapproved disposal of

' aregulated-substanee; used oil; ar hazardous waste. The order must direct the person to clean up and

remove the reguated-substanee; used oilz or hazardous waste, to treat the regulated-substares; used oil;
or hazardous waste so as to render it nonhazardous, or to take other actions as may be considered

reasonable by the department.”

Section 2B8. Section 75-10-420, MCA, is amended to read:

"715-10-420. Venue for legal actions. All legal actions affecting hazardous waste management

facilities in the state must be brought in the county in which the facility is located. AtHegal-astionsaffecting

Section 29. Section 75-10-423, MCA, is amended to read:
"75-10-423. Administrative penalties for underground-sterage-tank violations -- appeals -- venue
for hearings. (1) A person who violates any of the undergreund-storage—tank provisions of this—chapter

Legislative
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Isections 1 through 15] or any undergreund-sterage—tark rules promulgated under the authority of this

ehapter [sections 1 through 15} may be assessed and ordered by the department to pay an administrative

penalty not to exceed $500 per for each violation. This limitation on administrative penalties applies only
to penalties assessed under this section. Each occurrence of the viclation and each day that it remains
uncorrected constitutes a separate violation. The department may suspend a portion of the administrative
penaity assessed under this section if the condition that caused the assessment of the penalty is corrected
within a specified time. Assessment of an administrative penalty under this section may be made in
conjunction with any order or other administrative action authorized by Hse—3b--ehapter—t-it—or-by this
chapter.

{2) When the department assesses an administrative penalty under this section, it must have
written notice served personally or by certified mail on the alleged violator or the violator’'s agent. For
purposes of this chapter, service by mail is complete on the day of receipt. The notice must state:

{a) the provision alleged to be violated;

(b} the facts alleged to constitute the violation;

{c) the amount of the administrative penalty assessed under this section;

{d) the amount, if any, of the penalty to be suspended upon correction of the conditian that caused
the assessment af the penalty;

(e} the nature of any corrective action that the department requires, whether or not a portion of
the penalty is to be suspended;

{f} as applicable, the time within which the corrective action is to be taken and the time within
which the administrative penalty is to be paid;

{g) the right to appeal or to a hearing to mitigate the penalty assessed and the time, place, and
nature of any hearing; and

{h} that a formal proceeding may be waived.

(3) The department shall provide each person assessed a penalty under this section an opportunity
for a hearing to either contest the alleged violation or request mitigation of the penalty. The contested case
provisions of the Montana Administrative Procedure Act, provided for in Title 2, chapter 4, part 6, apply
to a hearing conducted under this section. If a hearing is held under this section, it must be held in Lewis
and Clark County or the county where in_which the alleged vioiation occurred. This subsection does not
apply until the department gives written notice, served personally or by certified mail, to the alleged violator
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or the violator's agent. For the purposes of this chapter, service by mait is complete on the day of receipt.
The notice must state:

{a) the provision allegedly violated;

(b} the facts that constitute the alleged violation;

{c) the specific nature of any corrective action that the department requires, estimated costs of
compliance with the action, and where to receive help to correct the alleged violation; and

(d) atimetable that a reasonable person would consider appropriate for compliance with the alleged
violations.

(4) The department shall publish a schedule of maximum and minimum penalties for specific
violations. In determining appropriate penalties for violations, the department shall consider the gravity of
the violations and the potential for significant harm to the public health or the environment. In determining
the appropriate amount of penalty, if any, to be suspended upon correction of the condition that caused
the penalty assessment, the department shall consider the cooperation and the degree of care exercised
by the person assessed the penalty, how expeditiously the violation was corrected, and whether significant
harm resulted to the public health or the environment from the violation.

(6) If the department is unable to collect an administrative penalty assessed under this section ar
if a person fails to pay all or any portion of an administrative penalty assessed under this section, the
department may take action in district court to recover the penalty amount and any additional amounts
assessed or sought under Title75—ehapter-11 ¢ this chapter.

{6) Action under this section does not bar action under title-26-ehapter13--o+ this chapter; or any
other remedy available to the department for viclations of underground storage tank laws or rules
promuigated under those laws.

{7} Administrative penalties collected under this section must be deposited in the state general

tund."

Section 30. Section 75-10-423, MCA, is amended to read:
"75-10-423. Administrative penaities for underground-storage-tank violations -- appeals -- venue

for hearings. (1} A person who violates any of the vrderground-storago-tank provisions of this—chapter
Isections 1 through 15] or any uhderground-sterage-tank rules promulgated under the authority of this

ehapter [sections 1 through 15] may be assessed and ordered by the department to pay an administrative
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penalty not to exceed $500 per for each violation. This limitation on administrative penalties applies only
to penalties assessed under this section. Each occurrence of the violation and each day that it remains
uncarrected constitutes a separate viclation. The department may suspend a portion of the administrative
penalty assessed under this section if the condition that caused the assessment of the penalty is corrected
within a specified time. Assessment of an administrative penalty under this section may be made in
conjunction with any order or other administrative action authorized by Ftle—/Zb—ehapter11—er-by this
chapter.

{2) When the department assesses an administrative penalty under this section, it must have
written notice served personally or by certified mail on the alleged violator or the violator’s ageztvz For
purposes of this chapter, service by mail is complete on the day of receipt. The notice must state:

{a) the provision alleged to be violated;

{b) the facts alleged to constitute the violation;

{c} the amount of the administrative penalty assessed under this section;

(d) the amount, if any, of the penalty to be suspended upon correction of the condition that caused
the assessment of the penalty;

(e} the nature of any corrective action that the department reguires, whether or not a portion of
the penality is to be suspended;

{f} as applicabie, the time within which the corrective action is to be taken and the time within
which the administrative penalty is to be paid;

(g} the right to appeal or to a hearing to mitigate the penalty assessed and the time, place, and
nature of any hearing; and

{h} that a formal proceeding may be waived.

(3} The department shall provide each person assessed a penalty under this section an opportunity
for a hearing to either contest the alleged violation or request mitigation of the penalty. The contested case
provisions of the Montana Administrative Procedure Act, pravided for in Title 2, chapter 4, part 6, apply
to a hearing conducted under this section. If a hearing is held under this section, it must be held in Lewis
and Clark County ar the county whete in which the alleged violation occurred. This subsection does not
apply until the department gives written notice, served personally or by certified mail, to the alleged violator

or the violator’s agent. For the purposes of this chapter, service by mail is complete on the day of raceipt.

The notice must state:

q,e islative
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{a) the provision allegedly violated;

(b} the facts that constitute the alleged vialation;

{c} the spec%ff‘c nature of any corrective action that the department requires, estimated costs of
campliance with the action, and where to receive help to correct the alleged violation; and

(d} atimetable that areasonable person would consider appropriate for compliance with the alieged
violations.

(4) The department shall publish a schedule of maximum and minimum penalties for specific
vioiations. In determining appropriate penalties for violations, the department shall consider the gravity of
the violations and the potential for significant harm to the public heaith or the environment. In determining
the appropriate amount of penaity, if any, to be suspended upon correction of the condition that caused
the penalty assessment, the department shall consider the cooperation and the degree of care exercised
by the person assessed the penalty, how expeditiously the violation was corrected, and whether significant
harm resulted to the public heaith or the environment from the violation.

{5) If the department is unable to collect an administrative penalty assessed under this section or
it a persaon fails to pay all or any portion of an administrative penalty assessed under this section, the
department may take action in district court to recover the penalty amount and any additional amounts
assessed or sought under Fte—Fe—ohaptertt—o¢ this chapter.

(6) Action under this section does not bar action under Tide—#8—ehapter3—e+ this chapter; or any
other remedy available to the department for violations of underground storage tank laws or rules
promulgated under those laws.

(7) Administrative penalties collected under this section must be deposited in the state generat

special revenue fund and be credited to the environmental rehabilitation and prevention account created

pursuant to [section 1 or 2 of LC 8231."

Section 31. Section 75-10-424, MCA, is amended to reaad:

"75-10-424. Administrative penalty. {1) The department may assess a person who violates a used
oH-orhazardeus—wasie provision of this part, or a used-eilorhazardous-waste rule adopted under this part,
an administrative penalty, not to exceed $10,000 per for each violation. Each day of violation constitutes
a separate violation, but the maximum penalty may not exceed $100,000 for any related series of

violations, Assessment of an administrative penalty under this section must be made in conjunction with
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an order or administrative action authorized by this chapter.

[2) An administrative penalty may not be assessed under this section unless the alleged violator
is given notice and opportunity for a hearing before the board pursuant to Title 2, chapter 4, part 6.

(3) In determining the appropriate amount of an administrative penalty, the department shall
consider:

(a} the gravity and the number of violations;

{b) the degree of care exercised by the alleged violator;

{¢) whether significant harm resulted to the public health or the environment; and

(d) the degree of potential significant harm to the public health or the environment.

{4) If the department is unable to collect the administrative penalty or if a person fails to pay all
or any portion of the administrative penaity as determined by the department, the department may seek
to recover the amount in an appropriate district court.

(5} Action under this section does not bar action under 75-10-413 through 75-10-418 or any other
appropriate rernedy.

(6] Administrative penalties collected under this section must be deposited in the state general

fund.”

Section 32. Section 75-11-203, MCA, is amended to read:

"75-11-203. Definitions. As used in this part, unless the context requires otherwise, the following
definitions apply:

{1) "Board"” means the board of environmental review provided for in 2-15-3502.

(2) "Closure™ or "to close” means the process of properly removing or filling in place an
underground storage tank that is no longer in service.

(3) "Department" means the department of environmental quality provided for in 2-15-3501.

(4) (a) "Instaltation" or "to install" means the placement of an underground storage tank system,
including excavation, tank placement, backfilling, and piping of underground portions of the underground
storage tank system that store or convey regulated substances. Installation includes repair or modification
of an underground storage tank system through such means as tank relining or the repair or replacement
of valves, fillpipes, piping, vents, or in-tank liquid-level monitoring systems. installation also means

installation, repair, or modification of a leak detection device that is external to and not attached to the
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underground storage tank system and the installation, repair, or modification of a cathodic protection
system,

(b} The terms do not include the process of conducting a precision {tightness) test to establish the
integrity of the underground storage tank system.

{6) "Installer” means an individual who installs or closes underground storage tank systems.

{6) "License" means a license issued by the department under 75-11-210 to conduct the
installation or closure of underground storage tank systems and the installation of leak detection devices
or cathodic protection systems.

(7) "Licensed installer” means an individual who holds a valid underground storage tank system
installer license.

(8) "Operator” means a person in control of or having responsibility for the operation, maintenance,
or management of an underground storage tank system.

(9) "Owner"” means a person who owns an underground storage tank system used for the storage,
use, or dispensing of regulated substances.

(10) "Person” means an individual, firm, trust, estate, partnership, company, association,
corporation {whether organized for profit or not), city, town, local governmental entity, or any other
governmental or private entity.

{11} "Regulated substance” means a regulated substance as defined in #6—18-403 [section 3].

{12) "Underground storage tank"” or "underground storage tank system” means an underground
storage tank, as defined in #6-36-403 [section 3], and, for purposes of this part, includes a leak detection

device that is external to and not attached to an underground storage tank system.”

Section 33. Section 75-11-302, MCA,Vis amended to read:

"75-11-302. Definitions. Except as provided in subsections (2), (15}, and (25), the following
definitions apply to this part:

(1} "Accidental release"” means a sudden or nonsudden release, neither expected nor intended by
the tank owner or operator, of petroleum or petroleum products from a storage tank that results in a need
for corrective action or compensation for third-party bodily injury or property damage.

{2) "Aviation gasoline” means aviation gasoline as defined in 15-70-201. For the purposes of this

chapter, aviation gasoline does not include JP-4 jet fuel sold to a federal defense fuel supply center.

-
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{3) "Board" means the petroleum tank release compensation board established in 2-15-2108.

{4) "Bedily injury” means physical injury, sickness, or disease sustained by an individual, including
death that results from the physical injury, sickness, or disease at any time.

(8) "Claim" means a written request prepared and submitted by an owner or operator or an agent
of the awner or operator for reimbursement of expenses caused hy an accidental release from a petroleum
storage tank.

(6) "Corrective action” means investigation, monitoring, cleanup, restoration, abatement, remeval,
and other actions necessary to respond to a release.

{7) "Department" means the department of environmental quality provided for in 2-15-357"

(8) "Distributor” means a person who is licensed to seil gasoline, as provided in 15-70-202, and
who:

{a) in the state of Montana, engages in the business of producing, refining, manufacturing, or
compounding gasoline, aviation gasoline, special fuel, or heating oil for sale, use, or distribution;

(b) imports gasoline, aviation gasoline, special fuel, or heating oil for sale, use, or distribution in
this state;

(¢} engages in wholesale distribution of gasoline, aviation gasoline, special fuel, or heating oil in
this state;

{d)} is an exporter;

{e) is a dealer licensed as of January 1, 1969, except a dealer at an established airport; or

{(f} either blends gasoline with alcohol ar blends heating oil with waste ail.

(9) "Double-waited tank system” means a petroleum storage tank and associated product piping
that is designed and constructed with rigid inner and outer walls separated by an interstitial space and that
is capable of being monitored for leakage. The design and construction of these tank systems must meet
standards of the department and the department of justice fire prevention and investigation bureau. The
material used in construction must be compatible with the liquid to be stored in the system, and the system
must be designed to prevent the release of any stored liquid.

{10) "Eligible costs" means expenses reimbursable under 75-11-307.

(11} "Export" means to transport out of the state of Montana, by means other than in the fuel
supply tank of a motor vehicle, gasoline, aviation gasoline, special fuel, or heating oil received from a
refinery or pipeline terminal within the state of Montana.
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(12} "Exporter” means a person who transports, by means other than in the fuel supply tank of a
motor vehicle, gasaoline, aviation gasoline, special fuel, or heating oil received from a refinery or pipeline
terminal within the state of Montana to a destination outside ther state of Montana for sale, use, or
consumption beyond the boundaries of the state of Montana.

{13) "Fee" means the petroleum storage tank cleanup fee provided for in 75-11-314.,

{(14) "Fund” means the petroleum tank release cleanup fund established in 75-11-313,

{15) "Gasoline” means gasoline as definaed in 15-70-201. For the purposes of this chapter, gasoline
does not include JP-4 jet fuel soid to a federal defense fuel supply center.

(16) "Heating oil" means petroleum that is No. 1, No. 2, No. 4-light, No. 4-heavy, No. 5-light, No.
5-heavy, and No. 6 technical grades of fuel oil; other residual fuel oils, including navy special fuel oil and
bunker C; and other fuels when used as substitutes for one of these fuel oils. Heating ail is typically used
in the operation of heating equipment, boilers, or furnaces.

(17) "Import" means to receive into a person’s possession or custody first after its arrival and
coming to rest at a destination within the state any gascline, aviation gasoline, special fuel, or heating ail
shipped or transported into this state from a point of origin outside this state, other than in the fuel supply
tank of a motor vehicle.

(18) "Operator” means a person in control of or having responsibility for the daily operation of a
petroleum storage tank.

(19) (a) "Owner" means a person who holds title to, controls, or possesses an interest in a
petroleum storage tank.

{b) The term does not include a person who holds an interest in a tank solely for financial security,
unless through foreclosure or other related actions the holder of a security interest has taken possession
of the tank.

(20} "Person” means anindividual, firm, trust, estate, partnership, company, association, joint-stock
company, syndicate, consortium, commercial entity, corporation, or agency of state or local government.

{21) "Petroleum"” or "petroleum products” means crude oil or any fraction of crude oil that is liquid
at standard conditions of temperature and pressure (60 degrees F and 14.7 pounds per square inch
absolute) or motor fuel blend, such as gaschol, and that is not augmented or compounded by more than
a de minimis amount of another substance.

{22} "Petroieum storage tank" means a tank that contains or contained petroleum or petrolelum
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products and that is:

{a) an underground storage tank as defined in 7630403 [section 3];

_(b) a storage tank that is situated in an underground area, such as a basement, cellar, mine, drift,
shaft, or tunnel;

{c) an above ground storage tank with a capacity less than 30,000 gallons; or

(d) above ground or underground pipes associated with tanks under subsections (22}(b) and
{22){c}, except that pipelines regulated under the followingtlaws are excluded:

(i) the Natural Gas Pipeline Safety Act of 1968 (49 U.S.C. 1671, et seq.);

tii) the Hazardous Liquid Pipeline Safety Act of 1979 {49 U.S.C. 2001, et seq.); and

(iii} state law comparable to the provisions of law referred to in subsections {22)(d}(i) and {22){d)}{ii),
if the facility is intrastate.

{23) "Property damage™ means:

{a) physical injury to tangible property, including lass of use of that property caused by the inj'ury;
or

{b) loss of use of tangible property that is not physically injured.

{24) "Release" means any spilling, leaking, emitting, déscharging, escaping, leaching, or disposing
of petroleum or petroleum products from a petroleum storage tank into ground water, surface water,
surface soils, or subsurface soils.

(25) "Special fuel" means those combustible liquids commonly referred to as diesel fuel or another
volatile liquid of less than 46 degrees A.P.l. (American petroleum institute) gravity test, except liquid

petroleum gas. For the purposes of this chapter, special fuel does not inciude diesel fuel sold to a railroad

or a federal defense fuel supply center.”

Section 34. Section 75-1 1~309; MCA, is amended to read:

"75-11-309. Pracedures for reimbursement of eligible costs. (1) An owner or operator seeking
reimbursement for eligible costs and the department shall comply with the following procedures:

(a} If an owner or operator discovers or is provided evidence that a release may have occurred from
the owner’s or operator’s petroleum storage tank, the owner or operator shalf immediately notify the
department of the release and conduct an initial response to the reiease in accordance with state and

federal laws and rules to protect the public health and safety and the environment.
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(b} The owner or operator shall conduct a thorough investigation of the release, report the findings
to the department, and, as determined necessary by the department, prepare and submit for approval by
the department a corrective action plan that conforms with state, tribal (where when applicable), and
tederal corrective action requirements.

(c) (i) The department shall review the corrective action plan and forward a copy t¢ a local
government office and, whete when applicable, a tribal government office with jurisdiction over a corrective
action for the release. The local or tribal government office shall infarm the department if it wants any
modification of the proposed plan.

(i) Based on its own review and comments received from a local government, tribal government,
or other source, the department may approve the proposed corrective action plan, make or request the
owner or operator to modify the proposed plan, or prepare its own plan for compliance by the owner or
operator. A plan finally approved by the department through any process provided in this subsection (1){c)
is the approved corrective action plan,

{iii} After the department approves a corrective action plan, alocal government or tribal government
may not impose different corrective action requirements on the owner or operator.

{d) The department shall notify the owner or operator and the board of its approval of a corrective
action plan,

(e) The owner or operator shall implement the approved plan. The department may oversee the
implementation of the plan, require reports and monitoring from the owner or operator, undertake
inspections, and otherwise exercise its authority concerning corrective action under.Title 75, chapter 10,

perts—d—and part 7, [sections 1 through 151, and other applicable law and rules.

{f) The owner or operator shall document in the manner required by the board ail expenses incurred
in preparing and implementing the corrective action plan. The owner or operator shall submit ¢laims and
substantiating documents to the board in the form and manner required by the board. The board shail
forward each claim and appropriate documentation to the department. The department shall notify the
bhoard of any costs that the department considers not reimbursable because of any failure to meet the
requirements of subsection (2). The department shall inform the owner or operator of any notification given
to the board.

{g) The owner or operator shall document, in the manner required by the board, any payments to

a third party for bodily injury or property damage caused by a release. The owner or operator shall submit
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claims and substantiating documents to the board in the form and manner required by the board.

{th} In addition to the documentation in subsections (1}(f) and (1}(g), when the release is claimed
to have originated from a double-walled tank system, the owner or operator shall document, in the manner
required by the board, the following:

(i) the date that the reledase was discovered;

(i) that the originating tank was part of a doubie-walled tank system as defined in 75-11-302; and

(i) that the double-walled tank system was properly installed and made of materials and
constructed in accordance with applicable department reguiations.

(2) The board shall review each claim received under subsections {1}(f)} and (1)(g), make the
determination required by this subsection, inform the owner or operator of its determination, and, as
appropriate, reimburse the owner or operator from the fund. Before approving a reimbursement, the board
shall affirmatively determine that:

{a) the expenses for which reimbursement is claimed:

(i) are eligible costs; and

(ii) were actually, necessarily, and reasonably incurred for the preparation or implementation of a
corrective action plan approved by the department or for payments to a third party for badily injury or
property damage; and

{b} the owner or operator:

(i) is eligible for reimbursement under 75-11-308; and

{ii} has complied with this section and any rules adopted pursuant to this section.

(3) If an owner or operator disagrees with a board determination under subsection (2), the owner
or operator may submit a written request for a hearing befare the board. The hearing must be held at a
meeting of the board or as otherwise permitted under the Montana Administrative Procedure Act no later
than 120 days following receipt of the request or at a time mutually agreed to by the board and the owner
or operator.

{4} The board shall obligate meney for reimbursement of eligible costs of owners and operators in
the order that the costs are finally approved by the board.

(5) (a) The board may, at the request of an owner or operator, guarantee in writing the

reimbursement of eligible costs that have been approved by the board but for which money is not currently

available from the fund for reimbursement.
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(b} The board may, at the request of an owner or operator, guarantee in writing reimbursement of
eligible costs not yet approved by the board, including estimated costs not yet incurred. A guarantee for
payment under this subsection (5}(b} does not affect the order in which maney in the fund is obligated
under subsection {4).

{c} When considering a request for a guarantee of payment, the board may require pertinent
information or documentation from the owner or operator. The board may grant or deny, in whole or in part,

any request for a guarantee.”

NEW SECTION, SECTION 35. REPEALER. SECTION 75-10-210, MCA, IS REPEALED.,

NEW SECTION. Section 36. Codification instruction. (1} [Sections 1 through 15] are intended to
be codified as an integral part of Title 75, chapter 11, and the provisions of Title 75, chapter 11, apply to
[sections 1 through 15].

{2) The code commissioner shall renumber 75-10-423 and 75-10-447 to Title 75, chapter 11.

NEW SECTION. Section 37. Coordination instruction. (1) If [LC 823] is passed and approved and

if it creates an environmental rehabilitation and prevention account in the state special revenue fund, then
[sections 12 and 38 29] are void.

(2} If [LC 823] is not passed and approved or if [LC 823] as passed and approved does not create
an environmental rehabilitation and prevention account in the state special revenue fund, then [sections 13

and 34 30] are void.

NEW SECTION. Section 38. Saving clause. [This act] does not affect rights and duties that

matured, penalties that were incurred, or proceedings that were begun before [the effective date of this
act}.

(2} Rules adopted pursuant to 75-10-405 that are in effect on [the effective date of this act]
continue in effect until amended or repealed pursuant to 75-10-405 or [section 5]

-END-
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HOUSE BILL NO. 152
INTRODUCED BY GRADY
BY REQUEST OF THE DEPARTMENT OF ENVIRONMENTAL QUALITY

A BILL FOR AN ACT ENTITLED: "AN ACT SEPARATING THE MONTANA HAZARDOUS WASTE AND
UNDERGROUND STORAGE TANK ACT INTO TWO ACTS BY TRANSFERRING THE UNDERGRCUND
STORAGETANK PROVISIONSINTO A SEPARATEACT; AND AMENDING SECTIONS 75-2-216, #8-1+6-210;
75-10-401, 75-10-402, 75-10-403, 75-10-404, 75-10-405, 75-10-409, 75-10-410, 75-10-411,
75-10-413, 75-10-415, 75-10-416, 75-10-420, 75-10-423, 75-10-424, 75-11-203, 75-11-302, AND
75-11-309, MCA; AND REPEALING SECTION 75-10-210, MCA."

BE IT ENACTED BY THE LEGISLATURE QF THE STATE OF MONTANA:

THERE ARE NO CHANGES IN THIS BILL AND IT WILL NOT BE
REPRINTED. PLEASE REFER TO SECOND READING COPY
(YELLOW) FOR COMPLETE TEXT.
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HOUSE BILL NO. 152
INTRODUCED BY GRADY
BY REQUEST OF THE DEPARTMENT OF ENVIRONMENTAL QUALITY

A BILL FOR AN ACT ENTITLED: "AN ACT SEPARATING THE MONTANA HAZARDOUS WASTE AND
UNDERGROUND STORAGE TANK ACT INTO TWO ACTS BY TRANSFERRING THE UNDERGROUND
STORAGE TANK PROVISIONS INTO A SEPARATEACT; ANB AMENDING SECTIONS 75-2-216, 7636210+
75-10-401, 75-10-402, 75-10-403, 75-10-404, 75-10-405, 75-10-409, 75-10-410, 75-10-411%,
75-10-413, 75-10-415, 75-10-416, 75-10-420, 75-10-423, 75-10-424, 75-11.203, 75-11-302, AND
75-11-309, MCA;_ AND REPEALING SECTION 75-10-210, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA;

THERE ARFE NO CHANGES IN THIS BILL AND IT WILL NOT BE
REPRINTED. PLEASE REFER TO SECOND READING COPY
(YELLOW) FOR COMPLETE TEXT.
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HOUSE BILL NO. 152
INTRODUCED BY GRADY
BY REQUEST OF THE DEPARTMENT OF ENVIRONMENTAL QUALITY

A BILL FOR AN ACT ENTITLED: "AN ACT SEPARATING THE MONTANA HAZARDOUS WASTE AND
UNDERGROUND STORAGE TANK ACT INTO TWQ ACTS BY TRANSFERRING THE UNDERGROUND
STORAGETANKPRQVISIONS INTO A SEPARATEACT; ANB AMENDING SECTIONS 75-2-216, 76—340-230-
75-10-401, 75-10-402, 75-10-403, 75-10-404, 75-10-405, 75-10-409, 75-10-410, 75-10-411,
75-10-413, 75-10-415, 75-10-416, 75-10-420, 75-10-423, 75-10-424, 75-11-203, 75-11-302, AND
75-11-309, MCA_AND REPEALING SECTION 75-10-210, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Short title. [Secticns 1 through 15] shall be known and may be cited

as the "Montana Underground Storage Tank Act”.

NEW SECTION. Section 2, Findings and purpose. The tegislature finds that petroleum products
and hazardous substances stored in underground tanks are regulated under the federal Resource
Conservation and Recovery Act of 1978, as amended, and must be addrassed and controlled properly oy
the state under {sections 1 through 1B]. It is the purpose of [sections 1 through 15} to authorize the
department to establish, administer, and enforce an underground storage tank leak prevention program for
these regulated substances, The department may use the autharity provided in (sections B through 13] and

other appropriata authority provided by law to remady violations of requirements established under [sections

1 through 15}.

NEW SECTION. Section 3. Definitions. Unless the context requires otherwise, in [sections !
through 151, the following definitions apply:

(1) "Board" means the board of environmental review provided for in 2-15-3602.

{2] "Department” means the department of anvironmental quality provided for in 2-15-3501.

(3) "Dispose” or "disposal” means the discharge, injection, deposit, dumping, spilling, leaking, or
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placing of any regulated substance into or onto the land or water so that the regulated substance or any
constituent of the regulated substance may enter the environment or be emitted into the air or discharged
into any waters, including ground water.

{4) "Person” means the United States, an individual, firm, trust, estate, partnership, company,
association, corparation, city, town, local governmental entity, or any other governmental or private entity,
whether organized for profit or nat.

{5) "Regulated substance™:

{a} means:

(i) a hazardous substance as defined in 75-10-602; or

lii} petroleum, including crude oil or any fraction of crude oil, that is liquid at standard conditions
of temperature and pressure {60 degrees F and 14.7 pounds per square inch absolute};

(b) does not include a substance regulated as a hazardous waste under Title 75, chapter 10, part

(6) "Storage” means the actual or intended containment of regulated substances, either on a
temporary basis or for a period of years.

(7) "Underground storage tank":

(a) means, except as provided in subsections {7}{b)(i} through {7){b){xi):

(i} any one ar a combination of tanks used to contain a regulated substance, the volume of which
is 10% or more beneath the surface of the ground; and

(i) any underground pipes used to contain or transport a regulated substance and connected 10 a
storage tank, whether the storage tank is entirely aboveground, partially aboveground, or entirely
underground;

{b) does not include:

(i) a farm or residential tank that was installed as of April 27, 1995, that has a capacity of 1,100
gallons or less, and that is used for storing motor fuel for noncommercial purposes;

{ii} a farm or residential tank that was installed as of April 27, 1995, that has a capacity of 1,100
gallons or less, and that is used for storing heating oil for consumptive use on the premises where it is
stored;

(iii} farm or residentiat underground pipes that were installed as of April 27, 1995, and that are used
to contain or to transport motor fuels for noncommercial purposes or heating oil for consumptive use on
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the premises where it is stored from an aboveground storage tank with a capacity of 1,100 gallons or iess;

{ivl a septic tank;

{v} a pipeline facility, including gathering lines, regulated under:

(A) the Natural Gas Pipeline Safety Act of 1968, 49 U.S.C. 1671, et seq.;

{B) the Hazardous Liquid Pipeiine Safety Act of 1979, 49 U.S.C. 2001, et seq.: or

(C) state law comparable to the provisions of law referred to in subsection (7)(b}(vi{A) or
(7)(b}(v)(B), if the facility is intrastate;

{vi}) a surface impoundment, pit, pond, or lagoon;

{vii} a storm water ar wastewater collection system;

(viii) a flow-through process tank;

{ix) a liquid trap or associated gathering lines directly related to oil or gas production and gathering
operations;

{x) astorage tank situated in an underground area, such as a basement, cellar, mine, draft, shaft,
or tunnel, if the storage tank is situated upon or above the surface of the floor; or

{xi) any pipe connected to a tank described in subsections (7}{b){i} through (7){b){ix).

NEW SECTION. Section 4. Powers of department. (1) The department may:

(a) administer and enforce the provisions of [sections 1 through 15}, rules implementing [sections
1 through 15}, and orders and permits issued pursuant to [sections 1 through 15];

{b) accept and administer grants from the federal government and from other sources, public and
private; and

{c} abate public nuisances that affect the public health and welfare or the environment and that
arise from or in connection with the past or present handling or disposal of any regulated substance.

{2) The department shall integrate all provisions of [sections 1 through 15] with other laws

administered by the department to avoid unnecessary duplication.

NEW SECTION. Section 5. Administrative rules. The department may adopt, amend, or repeal

rules for the prevention and correction of leakage from underground storage tanks, including:
(1) reporting by owners and operators;
{2} financial responsibility;
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{3) release detection, prevention, and corrective action;

i4) standards for design, construction, installation, and closure;

i) development of a schedule of fees, not to exceed $50 for a tank over 1,100 gallons and not
to exceed $20 for a tank 1,100 gallons or less, per tank, for tank notification and permits to defray state
and local costs of implementing an underground storage tank program;

{6} a penalty schedule énd a system for assessment of administrative penalties, notice, and appeals
under 75-10-423; and

{7) delegation of autharity and funds toc local agents for inspections and implementation. The
delegation of authority to local agents must complement and may not duplicate existing authority for

implementation of rules adopted by the department of justice that relate to underground storage tanks.

NEW SECTION. Section 6. Undarground storage tank leak report -- inspections -- sampling. (1}

If an owner or operator of an underground storage tank discovers or is provided with evidence that a tank
may have leaked, the owner or operator shall immediately notify the department that a leak may exist.

(2) (a} An employee or agent of the department, at any reasonable time and upon presentation of
credentials, may enter upon and inspect any property, premises, or place at which:

(i} regulated substances are or have been stored in underground storage tanks if the department
has reason to suspect that the tanks are not in compliance with the provisions of [sections 1 through 15]
or rules adopted under [sections 1 through 15jf; or

(i) records pertinent to the regulated substances activities are maintained.

(b} The employee or agent of the department may have access 10 and may copy any records
relating to the regulated substances for the purposes of developing rules under {sections 1 through 15] or
enforcing the provisions of [sections 1 through 15], ruies adopted under [sections 1 through 15], or a
permit or an order issued under [sections 1 through 15].

{3) in the course of an inspection under this section, the employee or agent of the department may
take samples of any reguiated substance or suspected regulated substance, including samples from any soil
or ground water. If the employee or agent of the department takes a sample of any regulated substance
or suspected regulated substance, the employee or agent shall, prior to leaving the premises, give to the
owner, operator, or agent in charge a receipt describing the sample taken and, if requested, a portion of
each sample equal in volume or weight to the partion retained. If any analysis is made of the samples, a
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copy of the results of the analysis must be furnished to the owner, operator, or agent in charge.

NEW SECTION. Section 7. Regulated substance inventory. (1) The department is authorized to

conduct an inventory of sites and locations in the state where regulated substances have been stored or
disposed of at any time.

{2} If the department determines that the presence of a regulated substance or the release of the
regulated substance may present a substantial hazard to the public health or to the environment, it may
issue an order requiring the owner or operator of the site to conduct reasonable monitoring, testing,
anatysis, and reporting with respect to the site in order t0 ascertain the nature and extent of the hazard.

(3) An order issued under subsection (2) must require that the person to whom the order is issued
submit to the department within 30 days a proposal for carrying out the reguired monitoring, testing,
analysis, and reporting.

{(4) If the department determines that the owner or operator referred to in subsection (2) is not able
to conduct monitoring, testing, and analysis in a satisfactory manner, the department may conduct the
activities.

{5) For the purposes of carrying out this section, the department may exercise the powers set forth

in [section 6].

NEW SECTICON. Section 8. Administrative enforcement. {1} When the department believes that

a violation of [sections 1 through 15} or a rule adopted under [sections 1 through 15} has occurred, it may
serve written notice of the violation personally or by certified mail on the alleged violator or the violator's
agent. The notice must specify the provision of [sections 1 through 15] or the rule alleged to be violated
and the facts alleged to constitute a violation and may include an order to take necessary corrective action
within a reasonable period of time stated in the order. The order becomes final unless, within 30 days after
the notice is served, the person named requests, in writing, a hearing before the board. On receipt of the
request, the board shall schedule a hearing. Service by mail is complete on the date of mailing.

{2} If, after a hearing held under subsection (1), the board finds that a violation has ocgurred, i
shall either affirm or modify the department’s order. An order issued by the department ar by the board
may prescribe the date by which the violation must cease and may prescribe time limits for particular

action. If, after hearing, the board finds that a violation has not occurred, it shall rescind the department’s
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arder.

(3} In addition to or instead of issuing an order pursuant to subsection (1), the department may:

ja) require the alleged violator to appear before the board or department, by subpoena or subpoena
duces tecum, for g hearing at a time and place specified in the notice to answer the charges complained
of or to provide information regarding the alleged violation or its actual or patential impact on the public
health and welfare or the environment;

(b) initiate action under {section 9, 10, 12, or 13]; or

(c} assess administrative penalties and issue corrective action orders under 75-10-423.

{4) In the case of disobedience of any subpoena issued and served under this section or of the
refusal of any witness to testify as to any material matter with regard to which the witness may be
interrogated in a hearing or investigation before the board or the department, the board or department may
apply to any district court in the state for an order to compel compliance with the subpoena or the giving
of testimony. The court shall hear the matter as expeditiously as possible. If the disobedience or refusal is
tound to be unjustified, the court shall enter an order requiring compliance. Disobedience of the order is
punishable by contempt of court in the same manner and by the same procedures as is provided for like
conduct cammitted in the course af civil actions in district court.

{5) This section does not prevent the board or department from making efforts to obtain voluntary

compliance through warning, conference, or any other appropriate means.

NEW SECTION. Section 9. Injunctions. The department may institute and maintain, in the name

of the state, actions for injunctive relief as provided in Title 27, chapter 19, to:

(1} immediately restrain any person from engaging in any unauthorized activity that is endangering
or causing damage to the public health or to the environment;

{2) enjoin a violation of [sections 1 through 15}, a rule adopted under [sections 1 through 15}, or
an order of the department or the board; or

{3) require compliance with [sectians 1 through 15], a rule adopted under [sections 1 through 15],

or an order of the department or the board.

NEW SECTION. Section 10. lmminent hazard. Upon receipt of evidence that the storage or disposal
of any regulated substance may present an imminent and substantial danger to the public heaith or to the
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environment, the department may commence legal proceedings to immediately restrain or enjoin any person
who has contributed to or who is contributing to the storage or disposal from engaging in these activities
or order the person to take other action as may he necessary, or both. The department may also take
appropriate action as may be necessary under this section, including issuing orders necessary or appropriate

to protect the public health and the environment.

NEW SECTION. Section 11, Cleanup orders. The department may issue a cleanup order to any

person whe has discharged, deposited, or spilled any regulated substance into or onto any land or water
in an unlawful or unapproved manner or who has discharged, deposited, or spilled any regulated substance
into or gnto any land aor water so as to resuit in unlawful or unapproved disposal of a regulated substance.
The order must direct the person to clean up and remove the regulated substance, to treat the regulated

substance, or to take other actions as may be considered reasonable by the department.

NEW SECTION. Section 12. Civil penalties. (1) A person who violates any provision of [sections

1 through 15}, a rule adopted under {sections 1 through 15], or an order of the department or the board
is subject to a civil penalty not to exceed $10,000 for each violation. Each day of vialation constitutes a
separate violation,

{2) The department may institute and maintain in the name of the state any enforcement
proceedings under this section. Upon request of the department, the attorney general or the county
attorney of the county of violation shall petition the district court to impose, assess, and recover the civil
nenalty. |

(3) Action under this section does not bar enforcement of {sections 1 through 15], rules adopted
under {sections 1 through 15], or orders of the department or the board.

{4) Money collected under this section must be deposited in the state general fund.

NEW SECTION. Section 13. Civil penalties. (1) A person who violates any provision of [sections
1 through 15}, a rule adopted under [sectians 1 through 15], or an arder of the department or the board

is subject to a civil penalty not to exceed $10,000 for each violation. Each day of violation constitutes a
separate violation.
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{2} The department may institute and maintain in the name of the state any enforcement
procesdings under this section. Upon request of the department, the attarney general or the county
attorney of the county of violation shall petition the district court to impose, assess, and recover the civil
penaity.

{3] Action under this section does not bar enforcement of [sections 1 through 15], rules adopted
under [sections 1 through 15], or orders of the department or the board.

{4) Money collected under this section must be deposited in the state special revenue fund and
credited to the environmental rehabilitation and prevention account created pursuant to [section 1 or 2 of

LC 823}

NEW SECTION. Section 14. Venue for legal actions. All legal actions affecting underground

storage tanks or the disposal of reguiated substances must be brought in the county in which the
underground storage tank is located or, if mutually agreed upon by the affected parties, in the first judicial

district, Lewis and Clark County.

NEW SECTION. Section 15. Construction in event of conflict. The provisions of fsections 1

through 15] and rules promulgated pursuant to [sections 1 through 15] govern if they conflict with other

provisions of Montana law or any action taken by the department under those provisions.

Section 16. Section 75-2-216, MCA, is amended to read:
"75-2-216.

2-Notwithstanding-tho-provisions-of-tH—the ADOPTION OF RULES FOR SOLID OR HAZARDOUS
WASTE INCINERATOR PERMITS. THE department shall praoceed in a reasonable and timely manner in

adopting rules implementing 75-2-215 a

252214 ¢ o] .
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Section 17. Section 75-10-401, MCA, is amended to read:

*75-10-401. Short title. This part shall be known and may be cited as the "Montana Hazardous

Waste ard-Unrdergrourd-Sterage—TFank Act”.”

Section 18. Section 75-10-402, MCA, is amended to read:

"75-10-402. Findings and purpose. {1) The legislature finds that the safe and proper management
of hazardous wastes and used oil, the permitting of hazardous waste facilities, and the siting of facilities
are matters for statewide regulation and are environmental issues that should properly be addressed and
controlled by the state rather than by the federal government.

(2} It is the purpose of this part and it is the policy of this state to protect the public health and
safety, the health of living organisms, and the environment from the effects of the improper, inadequate,
ar unsound management of hazardous wastes and used oil; to establish a program of regulation over used
oil and the generation, storage, transportation, treatment, and disposal of hazardous wastes; 10 assure
ensure the safe and adequate management ot hazardous wastes and used oil within this state; and to

authorize the department to adopt, administer, and enforce a hazardous waste program pursuant to the

tederal Resource Conservation and Recovery Act of 1976 {42 U.S.C. 8901 through 6987), as amended.
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Section 192. Section 75-10-403, MCA., is amended to read:

"75-10-403. Definitions. Unless the context requires otherwise, in this part, the following
definitions apply:

{1) "Board" means the board of environmental review provided for in 2-15-3502.

(2) "Department” means the department of environmental quality provided for in 2-15-3501,

(3} "Dispose” or "disposal” means the discharge, injection, deposit, dumping, spitiing, leaking, or
placting of any reguteted-subsianse-e+f hazardous waste into or onto the land or water so that the regulated
substaneer hazardous waste; or any constituent of the regulated-substaree-of hazardous waste may enter
the environment or be emitted into the air or discharged into any waters, including ground water,

{4) "Environmental protection law" means a law contained in or an administrative rule adopted
pursuant to Title 75, chapter 2, 5, 10, or 11,

{5} "Facility” or "hazardous waste management facility” means all contiguous land and structures,
other appurtenances, and improvements on the land used for treating, storing, or disposing of hazardous
waste, A facility may consist of several treatment, storage, or disposal operational units.

(6} "Generation” means the act or process of producing waste material.

(7) "Generator” means any person, by site, whose act or process produces hazardous waste or
whose act first causes a hazardous waste to become subject to regulation under this part.

{8} (a) "Hazardous waste" means a waste or combination of wastes that, because of its quantity,
concentration, or physical, chemical, or infectious characteristics, may:

(i) cause or significantly contribute to an increase in mortality or an increase in serious irreversible
or incapacitating reversible illness; or

(i} pose a substantial present or potential hazard to human health or the environment when
improperly treated, stored, transported, or disposed of or otherwise managed.

{b) Hazardous wastes do not include those substances governed by Title 82, chapter 4, part 2.

(9) "Hazardous waste management” means the management of the collection, source separation,
storage, transportation, processing, treatment, recovery, and disposal of hazardous wastes.

{10) "Hazardous waste transfer facility” means any land, structure, or improvement, including
loading docks, parking areas, holding sites, and other similar areas, used for the transfer and temporary
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storage of hazardous wastes and where shipments of hazardous waste are temporarily held for a period
of 10 days or iess during the normal course of transportation up to but not including the point of ultimate
treatment, storage, or disposal.

(11) "Manifest” means the shipping document that is originated and signed by the generator and
that is used to identify the hazardous waste and its quantity, origin, and destination during its
transportation.

(12) "Person” means the United States, an individual, firm, trust, estate, partnership, company,
association, corporation, city, town, local governmental entity, or any other governmental or private entity,

whether organized for profit or not.

+4{13] "Storage" means the actuai or intended containment of regutated-substances; hazardous

wastes—atboth, either on a temporary basis or for a period of years.

++B}{14) “Transportation" means the movement of hazardous wastes from the point of generation
to any intermediate points and finally to the point of ultimate storage or dispasal.

£61(15) "Transporter” means a person engaged in the offsite transportation of hazardous waste
by air, rail, highway, or water.

HA4(16) "Treatment” means a method, technique, or process, including neutralization, designed
to change the physical, chemical, or biological character or composition of any hazardous waste 50 as to
neutralize the waste or so as to render it nonhazardous, safer for transportation, amenable for recovery,

amenable for storage, or reduced in volume.

" ",
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+84{17) "Used oil" means any oii that has been refined from crude oil or any synthetic oil, either

of which has been used and as a result of that use is contaminated by physical or chemical impurities."

- Section 20. Section 75-10-404, MCA, is amended to read:
"75-10-404. Powers of department. (1} The department may:
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(a) administer and enforce the provisions of this part, rules implementing this part, and orders and
permits issued pursuant to this part;

(b) conduct and publish studies on hazardous wastes and hézardous waste management;

{c) Initiate, conduct, and support research, demonstration projects, and investigation, as its
resources may allow, and coordinate state agency research programs pertaining to hazardous waste
management;

{d) accept and administer grants from the federal government and from other sources, public and
private; and

(e} abate public nuisances that affect the public health and welfare or the environment and that
arise from or in connection with the past or present handling or disposal of any hazardous waste e+
regotated-sobstanes.

(2} The department shall integrate all provisions of this part with other laws administered by the
department to avoid unnecessary duplication. Furthermare, the department shall coordinate its activities
under this part with the program administered by the department of agricuiture under the Montana
Pesticides Act, the programs administered by the department of environmental quality related to mining and
mine reclamation, the program administered by the department of public service regulation related to
hazardous material transportation,vand provisions of the Montana Major Facility Siting Act. The integration
and coordination must be effected only to the extent that it can be done in a manner consistent with the

goals and policies of this part and the other laws referred to in this section.”

Section 21. Section 75-10-405, MCA, is amended to read:

"75-10-405. Administrative rules. {1) The department may, subject to the provisions of
75-10-107, adopt, amend, or repeal rules governing hazardous waste and used oil, including but not limited
to the following:

{a) identification and classification of those hazardous wastes subject to regulation and those that
are not;

{b} requirements for the proper treatment, storage, transportation, and disposal of hazardous
waste;

{c} requirements for siting, design, operation, maintenance, monitoring, inspection, ciosure,
postclosure, and reclamation of hazardous waste management facilities;
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{d) requirements for the issuance, denial, reissuance, modification, and revocation of permits for
hazardous waste management faciiities;

{el requirements for corrective action within and outside facility boundaries and for financia:
assurance of that corrective action;

(fy requirements for manifests and the manifest system for tracking hazardous waste and for
reporting and recordkeeping by generators, transporters, and owners and operators of hazardous waste
management facilities;

{g) requirements for training of facility personnel, for financial assurance of facility owners and
operators, and for liability of guarantors providing financial assurance;

(h) requirements for registration of generators and transporters;

(i) establishing a schedule of fees and procedures for the collection of fees for:

{i) the filing and review ot hazardous waste management facility permits as provided in 75-10-432;

{il hazardous waste management as provided in 75-10-433;

(i} the reissuance and modification of hazardous waste management facility permits; and

(iv) the registration of hazardous waste generators;

{j! ‘a schedule of fees to defray a portion of the costs of establishing, operating, and maintaining
any state hazardous waste management facility authorized by 75-10-412;

{k} reguirements for availability to the public of information obtained by the department regarding
facilities and sites used for the treatment, storage, and disposal of hazardous wastes;

() procedures for the assessment of administrative penalties as authorized by 75-10-424;

(m) identification and classification of used oil that is subject to regulation and used oil that is not
subject to regulation;

(n) requirements for the‘proper management of used oil; and

(o) other rules that are necessary to obtain and maintain authorization under the federal program.

{2) Notwithstanding the provisians of 75-10-107, the department may not adopt rules under this
part that are more restrictive than those promulgated by the federal government under the Resource
Conservation and Recovery Act of 1976, as amended, except that the department:

(a) may require the registration of transporters not otherwise required to register with the state of
Montana pursuant to the federal Resource Conservation and Recovery Act of 1976, as amended;

{b) may require hazardous waste generators and hazardous waste management facilities to report
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¢} may adopt regulatory requirements tor hazardous waste transfer facilities;

ter(d) shall require the owner or manager of any proposed commercial facility for the storage,
collection, or transfer of hazardous waste to conduct a public hearing, as provided for in 75-10-441; and

{#i{e] may adopt rules and performance standards for industrial furnaces and boilers that burn
hazardous wastes. The rules and performance standards:

{it may be adopted if there are no federal regulations; or

(il may be more restrictive than federal regulations.”

Section 22. Section 75-10-409, MCA, is amended to read:

"75-10-409. Compliance monitoring and reporting -—underground-storage-tanideakrepoert. (1) The
department may, as a cendition of a permit, require the owner or operatar of a facility to install equipment,
collect and analyze samples, and maintain recerds in order to monitor and demonstrate compliance with
this part, rules adopted under this part, any order of the board or department, and permit conditions.

{2} The department may require the owner or operator of a facility to submit reports on sueh the

compliance monitoring activities, including notice to the department of any noncompliance with permit
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conditions, rules adopted under this part, the provisions of this part, or any ordars of the department or

board.

Section 23. Section 75-10-410, MCA, is amended to read:
"75-10-410. Inspections -- sampling. {1} (a) An employee or agent of the department, at any
reasonable time and upon presentation of credentials, may enter upon and inspect any property, premises,

or place at which:

## hazardous wastes are or have been generated, stored, treated, disposed of, or loaded for

transportation;

#+#H{ii) used oil is or has been generated, stored, treated, disposed of, or foaded for transportation;
or

thwiii) records pertinent to the regulstedsubstances; used oils or hazardous waste activities are
maintained.

{b) The empioyee or agent of the department may have access to and may copy any records
relating to the regutated-substanees; used oil; or hazardous wastes for the purposes of developing rules
under this part or enforcing the provisions of this part, rules adopted under this part, or a permit or an order
issued under this part.

{2} Inthe course of aninspection under this section, the employee or agent of the department may
take samples of any substances, used oii, or wastes, including samples from any soil or ground water or
from any vehicle in which used oil or wastes are transported, or samples of any containers or labeling for
the substances, used oil, or wastes. If the employee or agent of the department takes a sample of any used
oil, hazardous waste, or suspected hazardous waste, the employee or agent shall, prior to leaving the
premises, give to the owner, operator, or agent in charge a receipt describing the sample taken and, if
requested, a portion of each sample equal in volume or weight to the portion retained. If any analysis is
made of the samples, a copy of the resuits of the analysis must be furnished to the owner, operator, or
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agent in charge.”

Section 24. Section 75-10-411, MCA, is amended to read:

' "75-10-411. Regulated—substanse—and—hazardeus Hazardous waste site inventory. (1) The
department is authorized to conduct an inventory of sites and locations in the state where regulated
sebstanees—ef hazardous wastes have been stored or disposed of at any time.

{2) if the department determines that the presence of a regulated—substanee-of hazardous waste
or the release of the regulated-substanee—of waste or any waste constituent may present a substantial
hazard to the public health or the environment, it may issue an order requiring the owner or operator of the
facility or site to conduct reasonable monitoring, testing, analysis, and reporting with respect to the site
in order to ascertain the nature and extent of the hazard.

{3) Inthe case of any facility or site not in operation at the time that a determination is made under
subsection (2) with respect to the facility or site, if the department finds that the owner of saeh the facility
or site could not reasonably be expected to have actual knowledge of the presence of hazardous waste at
sueh the facility or site and of its potential for release, it may issue an order requiring the most recent
previous owner or operator of the facility or site who could reasonably be expected to have such actual
knowledge to carry out the actions referred to in subsection (2).

{4} An order issued under subsection (2} or {3} must require that the persan to whom the order is
issued submit to the department within 30 days a proposal far carrying out the required monitoring, testing,
analysis, and reporting.

(8) If the department determines that the owner or operator referred to in subsection {2) or {3} is
not able to conduct monitoring, testing, and analysis in a satisfactory manner, the department may conduct
sweh the activities.

(6) For the purposes of carrying out this section, the department may exercise the powers set forth

in 75-10-410."

Section 25. Section 75-10-413, MCA, is amended to read:
"75-10-413. Administrative enforcement. {1) When the department believes that a viclation of this
part, a rule adopted under this part, or a permit provision has occurred, it may serve written notice of the

violation personally or by certified mail on the alleged viclator or the violator's agent. The notice must
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specify the provision of this part, the rule, or the permit provision alleged to be violated and the facts
alleged to constitute a violation and may include an order to take necessary corrective action within a
reasonable period of time stated in the order. The order becomes final unless, within 30 days after the
notice is served, the person named requests, in writing, a hearing before the board. On receipt of the
request, the board shall schedule a hearing. Service by mail is complete on the date of mailing.

(2) 1f, after a hearing held under subsection (1), the board finds that a violation has occurred, it
shall either affirm or modify the department’s order previewshy-issaed. An order issued by the department
or by the board may prescribe the date by which the violation must cease and may prescribe time limits
far particular action. If, after hearing, the board finds that a violation has not occurred, it shall rescind the
department’s order,

{3} In addition to or instead of issuing an order pursuant to subsection (1), the department may:

{a) require the alleged violator to appear before the board or department, by subpoena or subpoena
duces tecum, for a hearing at a time and place specified in the notice to answer the charges complained
of ar to provide information regarding the alleged violation or its actual or potential impact on public health
and welfare or the environment; or

(b) initiate action under 75-10-414, 75-10-417, or 75-10-4 186+

{4} In the case of disobedience of any subpoena issued and served under this sectiocn or of the

refusal of any witness to testify as to any material matter with regard to which the witness may be
interrogated in a hearing or investigation before the board or the department, the board or department may
apply to any district court in the state for an order to compel compliance with the subpoena or the giving
of testimony. The court shall hear the matter as expeditiously as possible. If the disobedience or refusat is
found to be unjustified, the court shall enter an order requiring compliance. Disobedience of the order is
punishable by contempt of court in the same manner and by the same procedures as is provided for like
conduct committed in the course of civil actions in district court.

(8) This section does not prevent the board or department from making efforts to obtain voluntary

compliance through warning, conference, or any other appropriate means."”

Section 26. Section 75-10-415, MCA, is amended to read:
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"75-10-415. Imminent hazard. Upon receipt of evidence that the handling, storage, treatment,
transportation, or disposal of any regutated—substanees used oil; or hazardous waste may present an
imminent and substantial danger to the public health or the environment, the department may commerce
legal proceedings to immediately restrain or enjoin any person (including any past or present generator, past
or present transporter, and past or present owner or operator of a treatment, storage, or disposal faciiity)
who has contributed to or who is contributing to the handling, storage, treatment, transportation, or
disposal from engaging in these activities or order the person to take other action as may be necessary,
or both. The department may also take appropriate action as may be necessary under this section, including

issuing crders necessary or appropriate to protect the public health and the environment.”

Section 27. Section 75-10-416, MCA, is amended to read:

"75-10-416. Cleanup orders. The department may issue a cleanup order to any person who has
discharged, deposited, or spilled any regulated-substaree; used oils or hazardous waste into or onto any
land or water in an unlawful or unapproved manner or who has discharged, deposited, or spilled any
material or substance into or onto any land ar water s0 as to result in unlawful or unapproved disposa!l of
aregulated—substanesr used oil; or hazardous waste. The order must direct the person to clean up and

remove the regutated-sobstanee; used oil; or hazardous waste, to treat the regulated-substanee; used oil;

or hazardous waste so as to render it nonhazardous, or to take other actions as may be considered

reasonable by the department.”

Section 28. Section 75-10-420, MCA, is amended to read:

"75-10-420. Venue for legal actions. All legal actions affecting hazardous waste management

facilities in the state must be brought in the caunty in which the faciiity is located. AlHegalactionsatieeting

Section 29. Section 75-10-423, MCA, is amended to read:
"75-10-423. Administrative penalties for underground-storagetank violations -- appeals -- venue
for hearings. {1) A person who violates any of the unRderground-storage—tank provisions of Hus—ehapter
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[sections 1 through 18] or any wrdergregnd-storage—tark rules promulgated under the authority of this

shapter [sactions 1 through 15] may be assessed and ordered by the department to pay an administrative

penalty not to exceed $500 aer for each violation. This limitation on administrative penalties apphes only
to penaities assessed under this section, Each occurrence of the violation and each day that it remains
uncorrected canstitutes a separate violation. The department may suspend a portion of the administrative
penalty assessed under this section if the condition that caused the assessment of the penaity is corrected
within a specified time. Assessment of an administrative penaity under this section may be made in
conjunction with any order or other administrative action authorized by Tide—Zb—ehapterH—erby this
chapter.

{2} When the department assesses an administrative penalty under this section, it must have
written notice served personally or by certified mail on the alleged violator or the violator’'s agent. For
purposes of this chapter, service by mail is complete on the day of receipt. The notice must state:

{a) the provision alleged to be violated;

(b) the facts alleged to constitute the violation;

{c} the amount of the administrative penalty assessed under this section;

{d) the amount, if any, of the penalty to be suspended upon correction of the condition that caused
the assessment of the penaity;

{e) the nature of any corrective action that the department reguires, whether or not a portion of
the penalty is to be suspended;

(f) as applicable, the time within which the corrective action is to be taken and the time within
which the administrative penalty is to be paid;

(g) the right to appeal or to a hearing to mitigate the penalty assessed and ihe time, place, and
nature of any hearing; and

{h) that a formal proceeding may be waived.

(3} The department shall provide each person assessed a penalty under this section an opportunity
for a hearing to either contest the alleged violation or request mitigation of the penalty. The contested case
provisions of the Montana Administrative Procedure Act, provided for in Title 2, chapter 4, part 6, apply
to a hearing conducted under this section. If a hearing is held under this section, it must be heid in Lewis
and Clark County or the county where in which the alleged violation occurred. This subsection does not

apply until the department gives written notice, served personally or by certified mail, to the alleged violator
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or the violator's agent. For the purposes of this chapter, service by mail is complete on the day of receipt.
The notice must state:

{a) the provision aliegedly viclated;

{b) the facts that constitute the alleged violation;

{c) the specific nature of any corrective action that the department requires, estimated costs of
compliance with the action, and where to receive help to correct the alleged violation; and

(d) atimetable that areasonable person would consider appropriate for compliance with the alleged
violations.

(4) The department shall publish a schedule of maximum and minimum penalties for specific
violations. In determining appropriate penalties for violations, the department shall consider the gravity of
the violations and the potential for significant harm to the public health or the enviranment. In determining
the appropriate amount of penalty, if any, to be suspended upon correction of the condition that caused
the penalty assessment, the department shall consider the cooperation and the degree of care exercised

by the person assessed the penalty, how expeditiously the violation was corrected, and whether significant

- harm resulted to the public health or the environment from the violation.

(5) If the department is unable to collect an administrative penalty assessed under this section or
if a person fails to pay all or any portion of an administrative penalty assessed under this section, the
department may take action in district court to recover the penalty amount and any additional amounts
assessed or sought under Hie—-26—ehapte—tl—oa¢ this chapter.

{6} Action under this section does not bar action under Fte-1b—ehapter3—o+ this chapter; or any
other remedy available to the department for violations of underground starage tank laws or rules
promulgated under those faws.

(7} Administrative penalties collected under this section must be deposited in the state general

fund.”

Section 30. Section 75-10-423, MCA, is amended to read:

"75-10-423. Administrative penalties for underground storage-tank violations -- appeals -- venue
for hearings. (1) A person who viclates any of the whdergroune-storage-tank provisions of this—chapter
sectians 1 through 151 or any cRdergroune-storage—tark rules promulgated under the authority of s

ohapter [sectians 1 through 15] may be assessed and ordered by the department to pay an administrative
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penaity not to exceed $500 per for each viclation. This limitation on administrative penalties applies only
to penalties assessed under this section. Each occurrence of the violation and each day that it remains
uncorrected constitutes a separate violation. The department may suspend a portion of the administrative
penalty assessed under this saction if the condition that caused the assessment of the penalty is corrected
within a specified time. Assessment of an administrative penalty under this section may be made in
conjunction with any order or other administrative action authorized by FHe—Lb—ehapter—H—orby this
chapter.

(2) When the department assesses an administrative penalty under this section, it must have
written notice served personally or by certified mail an the alleged violator or the violator's agent. For
purposes of this chapter, service by mail is complete on the day of receipt. The notice must state:

{a) the provision alleged to be violated;

{b) the facts alleged to constitute the violation;

{c} the amount of the administrative penalty assessed under this section;

(d} the amount, if any, of the penalty to be suspended upon correction of the condition that caused
the assessment of the penalty;

(e} the nature of any corrective action that the department requires, whether or not a portion of
the penalty is to be suspended;

(f) as applicable, the time within which the carrective action is to be taken and the time within
which the administrative penalty is to be paid;

(g) the right to appeal or to & hearing to mitigate the penalty assessed and the time, place, and
nature of any hearing; and

{h) that a formal proceeding may be waived.

{3) The department shall provide each person assessed a penalty under this section an opportunity
for a hearing to either contest the alleged violation or request mitigation of the penalty. The contested case
provisians of the Montana Administrative Procedure Act, provided for in Title 2, chapter 4, part 6, apply
to a hearing conducted under this section. {f a hearing is held under this section, it must be held in Lewis
and Clark County or the county whera in which the alleged violation occurred. This subsection does not
apply until the department gives written notice, served personally or by certified mail, to the alleged viclator

or the violator's agent. For the purposes of this chapter, service by mail is complete on the day of receipt.

The notice must state:
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{8) the provision allegedly violated;

(b) the facts that constitute the alleged violation;

ic) the specific nature of any corrective action that the department requires, estimated costs of
compliance with the action, and where to receive help to correct the alleged violation; and

(d) atimetable that a reasonable person would consider appropriate far campliance with the aileged
viclations.

(4) The department shall publish a schedule of maximum and minimum penalties for specific
violations. In determining appropriate penalties for violations, the department shall consider the gravity of
the vioiations and the potential for significant harm to the public health or the environment. in determining
the appropriate amount of penatty, if any, to be suspended upon correction of the condition that caused
the penalty assessment, the department shall consider the cooperation and the degree of care exercised
by the person assessed the penalty, how expeditiously the violation was corrected, and whether significant
harm resulited to the public health or the enviranment from the violation.

{b) If the department is unable to collect an administrative penalfy assessed under this section or
if a person fails to pay all or any portion of an administrative penaity assessed under this section, the
department may take action in district court to recover the penvaltv amount and any additional amounts
assessed or sought under Fide—*b—ehapter——o+ this chapter.

{6) Action under this section does not bar action under Fe+6ehagter-oaf this chapter; or any
other remedy available to the department for violations of underground storage tank laws or rules
promulgated under those laws.

{7) Administrative penaities collected under this section must be depasited in the state gererai

special revenye fund and be credited to the environmental rehabilitation and prevention account created

pursuant to [section 1 or 2 of LC 823]."

Section 31. Section 75-10-424, MCA, is amended to read:

"75-10-424. Administrative penalty. {1} The department may assess a persgn who violates a used
sierharardous—waste provision of this part, or a used-eilorhazardeus—waste rule adopted under this part,
an administrative penalty, not to exceed $10,000 per for each violation. Each day of violation constitutes
a separate violation, but the maximum penalty may not exceed $100,000 for any related series of

violations. Assessment of an administrative penalty under this section must be made in conjunction with
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an order or administrative actian authorized oy this chapter.

(2) An administrative penalty may not be assessed under this section unless the alleged violator
is given notice and opportunity for a hearing before the board pursuant to Title 2, chapter 4, part 6.

{3) In determining the appropriate amount of an administrative penalty, the department shall
consider:

{a} the gravity and the number of viclations;

{b) the degree of care exercised by the alleged violator;

{c) whether significant harm resulted to the public health or the environment; and

(d} the degree of potential significant harm to the public health or the environment.

(4) If the department is unable to collect the administrative penalty or if a person fails to pay all
or any portion of the administrative penalty as determined by the department, the department may seek
to recover the amount in an appropriate district court.

{6) Action under this section does not bar action under 75-10-413 through 75-10-418 or any other
appropriate remedy.

(6} Administrative penaities collected under this section must be deposited in the state general

fund.”

Section 32. Section 75-11-203, MCA, is amended to read:

"75-11-203. Definitions. As used in this part, unless the context requires otherwise, the following
definitians apply:

(1} "Board" means the board of environmental review provided for in 2-15-3502,

{2) "Closure” or "to close” means the process of properly removing or filling in place an
undergraund storage tank that is no longer in service.

{31 "Department” means the department of environmental quality provided for in 2-156-3501.

{4} (a) "Installation” or "to install" means the placement of an underground storage tank system,
including excavation, tank ﬁlacement, backfilling, and piping of underground portions of the underground
storage tank system that store or convey regulated substances. Installation includes repair or modification
of an underground storage tank system through such means as tank relining or the repair or replacement
of valves, filipipes, piping, vents, or in-tank liquid-level monitoring systems. Installation also means

installation, repair, or modification of a leak detaction device that is external to and not attached to the
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underground storage tank system and the installation, repair, or modification of a cathodic protection
system.

{b} The terms da not include the process of canducting a precision {tightness) test to establish the
integrity of the underground storage tank system.

(5} "Installer” means an individual who installs or closes underground storage tank systems,

(6] "License” means a license issued by the department under 75-11-210 to conduct the
installation or closure of underground storage tank systems and the installation of leak detection devices
or cathodic protection systems.

(7) "Licensed installer” means an individual who holds a valid underground storage tank system
installer license.

{8) "Operator” means a person in control of or having responsibility for the operation, maintenance,
or management of an underground storage tank system.

(9) "Owner" means a person who awns an underground storage tank system used for the storage,
use, or dispensing of regulated substances.

(10) "Person” means an individual, firm, trust, estate, partnership, company, association,
corporation {whether organized for profit or not}, city, town, local governmental entity, or any other
governmental or private entity.

{11) "Regulated substance" means a reguiated substance as defined in ZB—3+6-4063 [section 3].

(12) "Underground starage tank” or "underground storage tank system" means an underground
storage tank, as defined in #6-+5-403 [section 3], and, for purposes of this part, includes a leak detection

device that is external to and not attached to an underground storage tank system.”

Section 33. Section 75-11-302, MCA, is amended to read:

"75-11-302. Definitions. Except as provided in subsections (2], {15), and (25), the following
detfinitions apply to this part:

{1} "Accidental release” means a sudden or nonsudden release, neither expected nor intended by
the tank owner or operator, of petroleum or petroleum products from a storage tank that results in a need
for corrective action or compensation for third-party bodily injury or property damage.

(2] "Aviation gasoline” means aviation gasoline as defined in 15-70-201. Far the purposes of this

chapter, aviation gasoline does not include JP-4 jet fuel sold to a federal defense fuel supply center,
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{3} "Board” means the petroleum tank release compensation board established in 2-15-2108.

i4) "Badily injury” means physical injury, sickness, or disease sustained by an individual, including
death that results from the physical injury, sickness, or diseése at any time.

(8) "Claim™ means a written request prepared and submitted by an owner or operator or an agent
of the awner or operator for reimbursement of expenses caused by an accidentai release from a petroleum
storage tank.

i6) "Corrective action” means investigation, monitoring, cleanup, restoration, abatement, removal,
and other actions necessary to respond to a release.

(7) "Department” means the department of environmental quality provided for in 2-15-3501.

{8) "Distributor” means a person whao is licensed to sell gasoline, as provided in 15-70-202, and
who:

{a} in the state of Montana, engages in the business of producing, refining, manufacturing, or
compounding gasoline, aviation gasoline, special fuel, or heating oil for sale, use, or distribution;

(b} imports gasoline, aviation gasoline, special fuel, or heating il for sale, use, or distribution in
this state;

{c) engages in wholesale distribution of gasoline, aviation gasoline, special fuel, or heating oil in
this state;

{d) is an exporter;

{e) is a dealer licensed as of January 1, 1969, except a deater at an established airport; or

{f) either biends gasoline with alcohol or blends heating oil with waste oil.

{9) "Double-walled tank system” means a petroleum storage tank and associated product piping
that is designed and constructed with rigid inner and outer walls separated by an interstitial space and that
is capable of being monitared for leakage. The design and canstruction of these tank systems must meet
standards of the department and the department of justice fire prevention and investigation bureau. The
material used in construction must be compatible with the liquid to be stared in the system, and the system
must be designed to prevent the release of any stored liquid.

{10) "Eligible costs"” means expenses reimbursable under 75-11-307.

(11) "Export” means to transport out of the state of Montana, by means other than in the fuel
supply tank of a motor vehicle, gasoline, aviation gasoline, special fuel, or heating oil received from a
refinery or pipeline terminal within the state of Montana.
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{12) "Exporter” means a perscn who transparts, by means other than in the fuel supply tank of a
motor vehicle, gasaline, aviation gasoline, special fuel, or heating oil received from a refinery or pipeline
terminal within the state of Montana to a destination outside the state of Montana for sale, use, or
consumption beyond the boundaries of the state of Montana.

{13) "Fee" means the petroleum storage tank cleanup fee provided for in 75-11-314.

{14) "Fund" means the petroleum tank release cleanup fund established in 75-11-313.

{15} "Gasoline" means gasaline as defined in 15-70-201. For the purposes of this chapter, gasoline
does not include JP-4 jet fuel sold to a federal defense fuel supply center.

{16} "Heating oil" means petroleum that is No. 1, No. 2, No. 4-light, No. 4-heavy, No. 5-light. No.
5-heavy, and No. 6 technical grades of fuel oil; other residual fuel cils, including navy special fuel oil and
bunker C; and other fuels when used as substitutes for one of these fuel oils. Heating oil is typicaily used
in the operation of heating equipment, boilers, or furnaces.

{17) "Import” means to receive into a person’s possession or custody first after its arrival and
coming to rest at a destination within the state any gasoline, aviation gasoline, spectal fuel, or heating oil
shipped or transported into this state from a point of origin outside this state, other than in the fuel supply
tank of a motor vehicle.

(18} "Operator” means a person in control of or having responsibility for the daily operation of a
petroleum storage tank.

(19) (a) "Owner" means a person who hoids title to, controls, or possesses an interest in a
petroleum storage tank.

(b} The term does not include a person who holds an interest in a tank solely for financial security,
unless through foreclosure or other related actions the holder of a security interest has taken possession
of the tank.

{20) "Person” means anindividual, firm, trust, estate, partnership, company, association, joint-stock
company, syndicate, consortium, commercial entity, corporation, or agency of state or local government.

{21) "Petroleurn” or "petroleum products” means crude oil or any fraction of crude oil that is liguid
at standard conditions of temperature and pressure {60 degrees F and 14.7 pounds per sguare inch
absolute) or motor fuel blend, such as gasohol, and that is not augmented or compounded by more than
a de minimis amount of another substance.

(22) "Petrolsum storage tank” means a tank that contains or contained petroleum or petroieum
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products and that is:

‘a) an underground storage tank as defined in #4043 [section 3};

‘b) a storage tank that is situated in an underground area, such as a basement, cellar, mine, drift,
shaft, or tunnel;

{c) an above ground storage tank with a capacity less than 30,000 gallons; or

(d) above ground or underground pipes associated with tanks under subsections (22){b] and
(22){c), except that pipelines reguiated under the following laws are excluded:

{iy the Natural Gas Pipeline Safety Act of 1968 (49 U.S.C. 1671, et seq.};

(i) the Hazardous Liquid Pipeline Safety Act of 1979 (49 U.5.C. 2001, et seq.); and

{iii} state law comparable to the provisions of law referred to in subsections {22}{d){i} and (22}(d}!ii},
if the facility is intrastate.

{23) "Property damage” means:

{a) physical injury to tangible property, including loss of use of that property caused by the injury;
or

{b) loss of use of tangible property that is not physicatly injured.

(24) "Release” means any spilling, leaking, emitting, discharging, escaping, leaching, or disposing
of petroleum or petroleum products from a petroleum storage tank into ground water, surface water,
surface soils, or subsurface soils.

(25) "Special fuel” means those combustible liquids commonly referred to as diesel fuel or another
volatile liquid of less than 46 degrees A.P.i. (American petroleum institute) gravity test, except liquid
petroleum gas. For the purposes of this chapter, speciai fuel does not include diesel fuel sold to a railroad

or a federal defense fuel supply center.”

Section 34. Section 75-11-309, MCA, is amended to read:

"75-11-309. Procedures for reimbursement of eligible costs. (1) An owner or cperator seeking
reimbursement for eligible costs and the department shall comply with the following procedures:

(a) If an owner or operator discovers or is provided evidence that arelease may have occurred from
the owner’s or operator’'s petroleum storage tank, the owner or operator shall immediately natify the
department of the release and conduct an initial response to the release in accordance with state and
federal laws and rules to protect the public health and safety and the environment.
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(b} The owner or operator shall conduct a thorough investigation of the release, report the findings
to the department, and, as determined necessary by the department, prepare and submit for approval by

the department a corrective action plan that conforms with state, tribal (where when applicable), and

federal corrective action reguirements.

{c} (i) The department shall review the corrective action plan and forward a copy to a ioca!l
government office and, where when applicable, a tribal government office with jurisdiction over a corrective
action for the release. The local or tribal government affice shall inform the department if it wants any
modification of the proposed plan.

(i) Based on its awn review and comments received from a local government, tribal government,
or other source, the department may approve the proposed corrective action plan, make or request the
owner or operator to modify the proposed plan, or prepare its own plan for compliance by the owner or
operator. A plan finally approved by the department through any process provided in this subsection {1}{c)
is the approved corrective action plan.

(i) After the department approves a corrective action plan, a lacal government or tribal government
may not impose different corrective action requirements on the owner or operator.

(d} The department shall notify the owner or operator and the board of its approval of a corrective
action plan.

(e) The owner or operator shall implerment the approved plan. The department may oversee the
implementation of the plan, require reports and monitoring from the owner or operator, undertake
inspections, énd otherwise exercise its authority concerning corrective action under Title 75, chapter 10,
parts—4-ard part 7, [sections 1 through 15], and other applicable faw and rules.

{f} The owner or operator shall document in the manner required by the board all expenses incurred
in preparing and implementing the corrective action plan. The owner or operator shall submit claims and
substantiating documents to the board in the form and manner required by the board. The board shal!
forward each claim and appropriate documentation to the department. The department shall notify the
board of any costs that the department considers not reimbursable because of any failure to meet the
reguirements of subsection (2). The department shall inform the owner or operator of any notification given
to the board.

{g} The owner or operator shall document, in the manner required by the board, any payments to

a third party for bodily injury or property damage caused by a release. The owner or operator shail submit
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claims and substantiating documents to the board in the form and manner required by the board.

{n In addition to the documentation in subsections {1)(f] and (1){g), when the release is claimed
to have originated from a double-walled tank system, the owner or operator shall document, in the manner
required by the board, the following:

{i) the date that the release was discovered;

(i) that the ariginating tank was part of a double-walled tank system as defined in 75-11-302; and

(i) that the double-walled tank system was properly installed and made of materials and
constructed in accordance with applicable department regulations.

{2) The hoard shall review each claim received under subsections (1}(f) and {1}(g), make the
determination required by this subsection, inform the owner or aperator of its determination, and, as
appropriate, reimburse the owner or operator from the fund. Before approving a reimbursement, the board
shall affirmatively determine that:

(a) the expenses for which reimbursement is claimed:

{i) are eligible costs; and

(i) were actually, necessarily, and reasonably incurred for the preparation or implementation of a
corrective action plan approved by the department or for payfnems to a third party for bedily injury or
property damage; and

{b) the owner or operator:

(i) is eligible for reimbursement under 75-11-308; and

(il has complied with this section and any rules adopted pursuant to this section.

{3) if an awner or operator disagrees with a board determination under subsection (2}, the owner
or operator may submit a written request for a hearing before the board. The hearing must be held at a
meeting of the board or as otherwise permitted under the Montana Administrative Procedure Act no later
than 120 days following receipt of the request or at a time mutually agreed to by the board and the owner
of gperator.

(4} The board shall obligate money for reimbursement of eligible costs of owners and operators in
the order that the costs are finally approved by the board.

{5) (a) The board may, at the request of an owner or operator, guarantee in writing the
reimbursement of eligible costs that have been appraoved by the board but for which money is not currently
available from the fund for reimbursement.
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(b} The board may, at the request of an owner or operator, guarantee in writing reimbursement of
eligible costs not yet approved by the board, including estimated costs not yet incurred. A guarantee for
payment under this subsection {5){b) does not affect the order in which money in the fund is obligatad
under subsection {4).

{c} When considering a request for a guarantee of payment, the board may require pertinent
information or documentation from the owner or operator. The board may grant ar deny, in whole ar in part,

any request for a guarantee.”

NEW SECTION. SECTION 35. REPEALER. SECTION 75-10-210, MCA, IS REPEALED,

NEW SECTION. Section 36. Codification instruction. (1) [Sections 1 through 15] are intended to

be codified as an integral part of Title 75, chapter 11, and the provisions of Title 75, chapter 11, apply to
isections 1 through 151,

(2} The code commissioner shall renumber 75-10-423 and 75-10-447 to Title 75, chapter 11.

NEW SECTION. Section 37. Coordination instruction. {1) {f {LC 823] is passed and approved and

if it creates an environmental rehabilitation and prevention account in the state special revenue fund, then
[sections 12 and 30 28] are void.

{2) If [LC 823] is not passed and approved or if [LC 823] as passed and approved does not create
an environmental rehabilitation and prevention account in the state special revenue fund, then [sections 13

and 3+ 30] are void.

NEW SECTION. Section 38. Saving clause. [This act] does not affect rights and duties that
matured, penaities that were incurred, or proceedings that were begun before [the effective date of this
act].

{2) Rules adopted pursuant to 75-10-405 that are in effect on [the effective date of this act]
continue in effect until amended or repealed pursuant to 75-10-405 or [saection 5],

-END-
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