
55th Legislature 

HOUSE BILL NO. 146 

INTRODUCED BY R. JOHNSON 

HB0146.01 

2 

3 BY REQUEST OF THE DEPARTMENT OF PUBLIC HEAL TH AND HUMAN SERVICES 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT EXEMPTING A PERSON PLACED AS A PARTICIPANT IN A 

6 PUBLIC ASSISTANCE PROGRAM AUTHORIZED BY TITLE 53 INTO A WORK SETTING FOR THE PURPOSE 

7 OF DEVELOPING EMPLOYMENT SKILLS AND CHILD FOSTER CARE PROVIDERS FROM WAGE AND HOUR, 

8 UNEMPLOYMENT INSURANCE, AND WORKERS' COMPENSATION REQUIREMENTS; AMENDING 

9 SECTIONS 39-3-406, 39-51-201, 39-51-204, 39-71-118, 39-71-401, AND 53-4-603, MCA; AND 

10 PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

11 

12 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

13 

14 Section 1. Section 39-3-406, MCA, is amended to read: 

15 "39-3-406. Exclusions. ( 1) The provisions of 39-3-404 and 39-3-405 do not apply with respect 

16 to: 

17 ial students participating in a distributive education program established under the auspices of an 

1 8 accredited educational agency; 

19 (b) persons employed in private homes whose duties consist of menial chores, such as babysitting, 

20 mowing lawns, and cleaning sidewalks; 

21 (cl persons employed directly by the head of a household to care for children dependent upon the 

22 head of the household; 

23 (di .immediate members of the family of an employer or persons dependent upon an employer for 

24 half or more of their support in the customary sense of being a dependent; 

25 (el any persons not regular employees of a nonprofit organization who voluntarily offer their 

26 services to a nonprofit organization on a fully or partially reimbursed basis; 

27 (f) handicapped workers engaged in work that is incidental to training or evaluation programs or 

28 whose earning capacity is so severely impaired that they are unable to engage in competitive employment; 

29 (g) apprentices or learners, who may be exempted by the commissioner for a period not to exceed 

30 30 days of their employment; 
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(h) learners under the age of 18 who are employed as farm workers, provided that the exclusion 

2 may not exceed 180 days from their initial date of employment and further provided that during this 

3 exclusion period, wages paid the learners may not be less than 50% of the minimum wage rate established 

4 in this part; 

5 (i) retired or semiretired persons performing part-time incidental work as a condition of their 

6 residence on a farm or ranch; 

7 (j) any individual employed in a bona fide executive, administrative, or professional capacity as 

8 these terms are defined by regulations of the commissioner; 

9 (k) any individual employed by the United States of America; 

1 0 (I) resident managers employed in lodging establishments or personal care facilities who, under the 

11 terms of their employment, live in the establishment or facility; 

1 2 (m) an outside salesperson or marketing representative paid on a commission, contract, or salary 

13 basis who is primarily employed in selling or marketing products or services in the food distribution industry 

14 for a food broker, wholesaler, or association; 

15 (n) a direct seller as defined in 26 U.S.C. 3508~ 

16 (ol a person placed as a participant in a public assistance program authorized by Title 53 into a work 

17 setting for the purpose of developing employment skills. The placement may be with either a public or 

18 private employer. The exclusion does not apply to an employment relationship formed in the work setting 

19 outside the scope of the employment skills activities authorized by Title 53. 

20 (pl a person serving as a foster parent, licensed as a foster care provider in accordance with 

21 41-3-1141, and providing care without wage compensation to no more than six foster children in the 

22 provider's own residence. The person may receive reimbursement for providing room and board, obtaining 

23 training, respite care, leisure and recreational activities. and providing for other needs and activities arising 

24 in the provision of in-home foster care. 

25 (2) The provisions of 39-3-405 do not apply to: 

26 (a) an employee with respect to whom the United States secretary of transportation has power to 

27 establish qualifications and maximum hours of service pursuant to the provisions of 49 U.S.C. 304; 

28 (b) an employee of an employer subject to the provisions of part I of the Interstate Commerce Act; 

29 (cl an individual employed as an outside buyer of poultry, eggs, cream, or milk, in their raw or 

30 natural state; 

,Legislative 
\Services \£I vi,ion 

- 2 - HB 146 



55th Legislature HB0146.01 

(d) an outside salesperson paid on a commission or contract basis who is primarily employed in 

2 selling advertising for a newspaper; 

3 {e) a salesperson, parts person, or mechanic paid on a commission or contract basis and primarily 

4 engaged in selling or servicing automobiles, trucks, mobile homes, recreational vehicles, or farm implements 

5 if the salesperson, parts person, or mechanic is employed by a nonmanufacturing establishment primarily 

6 engaged in the business of selling the vehicles or implements to ultimate purchasers; 

7 {f) a salesperson primarily engaged in selling trailers, boats, or aircraft if the salesperson is 

8 employed by a nonmanufacturing establishment primarily engaged in the business of selling trailers, boats, 

9 or aircraft to ultimate purchasers; 

10 (g) an outside salesperson paid on a commission or contract basis who is primarily employed in 

11 selling office supplies, computers, or other office equipment for an office equipment dealer; 

1 2 {h) a salesperson paid on a commission or contract basis who is primarily engaged in selling 

1 3 advertising for a radio or television station employer; 

14 (i) an employee employed as a driver or driver's helper making local deliveries who is compensated 

15 for the employment on the basis of trip rates or other delivery payment plan if the commissioner finds that 

16 the plan has the general purpose and effect of reducing hours worked by the employees to or below the 

17 maximum workweek applicable to them under 39-3-405; 

18 (j) an employee employed in agriculture or in connection with the operation or maintenance of 

19 ditches, canals, reservoirs, or waterways not owned or operated for profit and not operated on a sharecrop 

20 basis and that are used exclusively for supply and storing of water for agricultural purposes; 

21 {kl an employee employed in agriculture by a farmer, notwithstanding other employment of the 

22 employee in connection with livestock auction operations in which the farmer is engaged as an adjunct to 

23 the raising of livestock, either alone or in conjunction with other farmers, if the employee is: 

24 {i) primarily employed during a workweek in agriculture by a farmer; and 

25 (ii) paid for employment in connection with the livestock auction operations at a wage rate not less 

26 than that prescribed by 39-3-404; 

27 (I) an employee of an establishment commonly recognized as a country elevator, including an 

28 establishment that sells products and services used in the operation of a farm, if no more than five 

29 employees are employed by the establishment; 

30 {m) a driver employed by an employer engaged in the business of operating taxicabs; 

\
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(n) an employee who is employed with the employee's spouse by a nonprofit educational institution 

2 to serve as the parents of children who are orphans or one of whose natural parents is deceased or who 

3 are enrolled in the institution and reside in residential facilities of the institution so long as the children are 

4 in residence at the institution and so long as the employee and the employee's spouse reside in the facilities 

5 and receive, without cost, board and lodging from the institution and are together compensated, on a cash 

6 basis, at an annual rate of not less than $10,000; 

7 (o) an employee employed in planting or tending trees; cruising, surveying, or felling timber; or 

8 transporting logs or other forestry products to a mill, processing plant, railroad, or other transportation 

9 terminal if the number of employees employed by the employer in the forestry or lumbering operations does 

10 not exceed eight; 

11 (pl an employee of a sheriff's department who is working under an established work period in lieu 

12 of a workweek pursuant to 7-4-2509(1 ); 

13 (q) an employee of a municipal or county government who is working under a work period not 

14 exceeding 40 hours in a 7-day period established through a collective bargaining agreement when a 

15 collective bargaining unit represents the employee or by mutual agreement of the employer and employee 

16 when a bargaining unit is not recognized. Employment in excess of 40 hours in a 7-day, 40-hour work 

17 period must be compensated at a rate of not less than 1 1 /2 times the hourly wage rate for the employee. 

18 (rl an employee of a hospital or other establishment primarily engaged in the care of the sick, 

19 disabled, aged, or mentally ill or defective who is working under a work period not exceeding 80 hours in 

20 a 14-day period established through either a collective bargaining agreement when a collective bargaining 

21 unit represents the employee or by mutual agreement of the employer and employee when a bargaining unit 

22 is not recognized. Employment in excess of 8 hours a day or 80 hours in a 14-day period must be 

23 compensated for at a rate of not less than 1 1 /2 times the hourly wage rate tor the employee. 

24 (s) a firefighter who is working under a work period established in a collective bargaining agreement 

25 entered into between a public employer and a firefighters' organization or its exclusive representative; 

26 (t) an officer or other employee of a police department in a city of the first or second class who 

27 is working under a work period established by the chief of police under 7-32-4118; 

28 (u) an employee of a department of public safety working under a work period established pursuant 

29 to 7-32-115; 

30 (v) an employee of a retail establishment if the employee's regular rate of pay exceeds 1 1 /2 times 
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the minimum hourly rate applicable under section 206 of the Fair Labor Standards Act of 1938 and if more 

2 than half of the employee's compensation for a period of not less than 1 month is derived from 

3 commissions on goods and services; 

4 (w) a person employed as a guide, cook, camp tender, or livestock handler by a licensed outfitter 

5 as defined in 37-47-101; 

6 (x) an employee employed as a radio announcer, news editor, or chief engineer by an employer in 

7 a second- or third-class city or a town." 

Section 2. Section 39-51-201, MCA, is amended to read: 

8 

9 

10 "39-51-201. General definitions. As used in this chapter, unless the context clearly requires 

11 otherwise, the following definitions apply: 

12 ( 1) "Annual payroll" means the total amount of wages paid by an employer, regardless of the time 

13 of payment, for employment during a calendar year. 

14 (2) "Base period" means the first 4 of the last 5 completed calendar quarters immediately preceding 

15 the first day of an individual's benefit year. However, in the case of a combined-wage claim pursuant to 

16 the arrangement approved by the secretary of labor of the United States, the base period is the period 

1 7 applicable under the unemployment law of the paying state. For an individual who fails to meet the 

18 qualifications of 39-51-2105 or a similar statute of another state because of a temporary total disability, 

19 as defined in 39-71-116, or a similar statute of another state or the United States, the base period means 

20 the first 4 quarters of the last 5 quarters preceding the disability if a claim for unemployment benefits is 

21 filed within 24 months of the date on which the individual's disability was incurred. 

22 (3) "Benefits" means the money payments payable to an individual, as provided in this chapter, 

23 with respect to the individual's unemployment. 

24 (4) "Benefit year", with respect to any individual, means the 52-consecutive-week period beginning 

25 with the first day of the calendar week in which the individual files a valid claim for benefits, except that 

26 the benefit year is 53 weeks if filing a new valid claim would result in overlapping any quarter of the base 

27 year of a previously filed new claim. A subsequent benefit year may not be established until the expiration 

28 of the current benefit year. However, in the case of a combined-wage claim pursuant to the arrangement 

29 approved by the secretary of labor of the United States, the base period is the period applicable under the 

30 unemployment law of the paying state. 
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(5) "Board" means the board of labor appeals provided for in Title 2, chapter 15, part 17. 

2 (6) "Calendar quarter" means the period of 3 consecutive calendar months ending on March 31, 

3 June 30, September 30, or December 31. 

4 (7) "Contributions" means the money payments to the state unemployment insurance fund required 

5 by this chapter but does not include assessments under 39-51-404(4). 

6 (8) "Department" means the department of labor and industry provided for in Title 2, chapter 1 5, 

7 part 17. 

8 (9) "Employing unit" means any individual or organization (including the state government and any 

9 of its political subdivisions or instrumentalities), partnership, association, trust, estate, joint-stock company, 

1 0 insurance company, limited liability company that has filed with the secretary of state, or corporation, 

11 whether domestic or foreign, or the receiver, trustee in bankruptcy, trustee or the trustee's successor, or 

12 legal representative of a deceased person that has or had in its employ one or more individuals performing 

13 services for it within this state, except as provided under 39-51-204( 1 )(a) and ( 1) (b). All individuals 

14 performing services within this state for any employing unit that maintains two or more separate 

15 establishments within this state are considered to be employed by a single empioying unit for ail the 

16 purposes of this chapter. Each individual employed to perform or assist in performing the work of any agent 

1 7 or employee of an employing unit is considered to be employed by the employing unit for the purposes of 

18 this chapter, whether the individual was hired or paid directly by the employing unit or by the agent or 

19 employee, provided that the employing unit has actual or constructive knowledge of the work. 

20 ( 10) "Employment office" means a free public employment office or branch of an office operated 

21 by this state or maintained as a part of a state-controlled system of public employment offices or such other 

22 free public employment offices operated and maintained by the United States government or its 

23 instrumentalities as the department may approve. 

24 (11) "Fund" means the unemployment insurance fund established by this chapter to which all 

25 contributions and payments in lieu of contributions are required to be paid and from which all benefits 

26 provided under this chapter must be paid. 

27 ( 12) "Gross misconduct" means a criminal act, other than a violation of a motor vehicle traffic law, 

28 for which an individual has been convicted in a criminal court or has admitted or conduct that demonstrates 

29 a flagrant and wanton disregard of and for the rights or title or interest of a fellow employee or the 

30 employer. 
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(13) "Hospital" means an institution that has been licensed, certified, or approved by the state as 

2 a hospital. 

3 I 14) "Independent contractor" means an individual who renders service in the course of an 

4 occupation and: 

5 (al has been and will continue to be free from control or direction over the performance of the 

6 services, both under a contract and in fact; and 

7 lb) is engaged in an independently established trade, occupation, profession, or business. 

8 ( 15) (a) "Institution of higher education", for the purposes of this part, means an educational 

9 institution that: 

10 (i) admits as regular students only individuals having a certificate of graduation from a high school 

11 or the recognized equivalent of a certificate; 

12 Iii) is legally authorized in this state to provide a program of education beyond high school; 

13 (iii) provides an educational program for which it awards a bachelor's or higher degree or provides 

14 a program that is acceptable for full credit toward a bachelor's or higher degree, a program of postgraduate 

15 or postdoctoral studies, or a program of training to prepare students for gainful employment in a recognized 

16 occupation; and 

17 (iv) is a public or other nonprofit institution. 

18 (bl Notwithstanding subsection (15Hal, all universities in this state are institutions of higher 

19 education for purposes of this part. 

20 ( 16) "State" includes, in addition to the states of the United States of America, the District of 

21 Columbia, Puerto Rico, the Virgin Islands, and the Dominion of Canada. 

22 ( 17) "Taxes" means contributions and assessments required under this chapter but does not include 

23 penalties or interest for past-due or unpaid contributions or assessments. 

24 ( 18) "Unemployment insurance administration fund" means the unemployment insurance 

25 administration fund established by this chapter from which administrative expenses under this chapter must 

26 be paid. 

27 ( 19) (a) "Wages" means all remuneration payable for personal services, including commissions and 

28 bonuses, the cash value of all remuneration payable in any medium other than cash, and backpay received 

29 pursuant to a dispute related to employment. The reasonable cash value of remuneration payable in any 

30 medium other than cash must be estimated and determined pursuant to rules prescribed by the department. 
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(bl The term "wages" does not include: 

2 (il the amount of any payment made by the employer, if the payment was made under a plan 

3 established for the employees in general or for a specific class or classes of employees. to or on behalf of 

4 the employee for: 

5 (Al retirement; 

6 (Bl sickness or accident disability under a workers' compensation law; 

7 (Cl medical and hospitalization expenses in connection with sickness or accident disability; or 

8 (D) death; 

9 (iil Feffi\,lAeFatieA 13aie b·r a eeuAt·r welfare effiee freffi 131,Jblie assistaneo f1,Jnds ier ser\•iees perform ea 

1 O at the elireetieA anel FBEl\,lest of the eo\,lnty welfaF0 offiee; or 

11 fii++iill employee expense reimbursements or allowances for meals, lodging, travel, subsistence, er 

12 other expenses, as set forth in department rules. 

13 I20l "Week" means a period of 7 consecutive calendar days ending at midnight on Saturday. 

14 121) An individual's "weekly benefit amount" means the amount of benefits that the individual 

15 would be entitled to receive for 1 week of total unemployment." 

Section 3. Section 39-51-204, MCA, is amended to read: 

16 

17 

18 "39-51-204. Exclusions from definition of employment. I 1 l The term "employment" does not 

19 include: 

20 (al agricultural labor, except as provided in 39-51-202(2). If an employer is otherwise subject to 

21 this chapter and has agricultural employment, all employees engaged in agricultural labor must be excluded 

22 from coverage under this chapter if the employer: 

23 (il in any quarter or calendar year, as applicable, does not meet either of the tests relating to the 

24 monetary amount or number of employees and days worked, for the subject wages attributable to 

25 agricultural labor; and 

26 (ii) keeps separate books and records to account for the employment of persons in agricultural 

27 labor. 

28 (bl household and domestic service in a private home, local college club, or local chapter of a 

29 college fraternity or sorority, except as provided in 39-51-202(3l. If an employer is otherwise subject to 

30 this chapter and has domestic service employment, all employees engaged in domestic service must be 
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excluded from coverage under this chapter if the employer: 

2 (i) does not meet the monetary payment test in any quarter or calendar year, as applicable, for the 

3 subject wages attributable to domestic service; and 

4 (ii) keeps separate books and records to account for the employment of persons in domestic 

5 service. 

6 (cl service performed as an officer or member of the crew of a vessel on the navigable waters of 

7 the United States; 

8 (d) service performed by an individual in the employ of that individual's son, daughter, or spouse 

9 and service performed by a child under the age of 21 in the employ of the child's father or mother; 

1 O (e) service performed in the employ of any other state or its political subdivisions or of the United 

11 States government or of an instrumentality of any other state or states or their political subdivisions or of 

12 the United States, except that national banks organized under the national banking law may not be entitled 

1 3 to exemption under this subsection and are subject to this chapter the same as state banks, provided that 

14 the service is excluded from employment as defined in section 3306(c)(7) of the Federal Unemployment 

i 5 Tax Act (26 U.S.C. 3306(c)(7)); 

16 (f) service in which unemployment insurance is payable under an unemployment insurance system 

17 established by an act of congress if the department enters into agreements with the proper agencies under 

18 an act of congress and those agreements become effective in the manner prescribed in the Montana 

19 Administrative Procedure Act for the adoption of rules, to provide reciprocal treatment to individuals who 

20 have, after acquiring potential rights to benefits under this chapter, acquired rights to unemployment 

21 insurance under an act of congress or who have, after acquiring potential rights to unemployment insurance 

22 under the act of congress, acquired rights to benefits under this chapter; 

23 (g) services performed as a newspaper carrier or free-lance correspondent if the person performing 

24 the services or a parent or guardian of the person performing the services in the case of a minor has 

25 acknowledged in writing that the person performing the services and the services are not covered. As used 

26 in this subsection: 

27 (i) "free-lance correspondent" is a person who submits articles or photographs for publication and 

28 is paid by the article or by the photograph; and 

29 (ii) "newspaper carrier" means a person who provides a newspaper with the service of delivering 

30 newspapers singly or in bundles. The term does not include an employee of the paper who, incidentally to 
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the employee's main duties, carries or delivers papers. 

2 (hl services performed by real estate, securities, and insurance salespeople paid soieiy by 

3 commissions and without guarantee of minimum earnings; 

4 (i) service performed in the employ of a school or university if the service is performed by a student 

5 who is enrolled and is regularly attending classes at a school or university or by the spouse of a student 

6 if the spouse is advised, at the time that the spouse commences to perform the service, that the 

7 employment of the spouse to perform the service is provided under a program to provide financial 

8 assistance to the student by the school or university and that the employment will not be covered by any 

9 program of unemployment insurance; 

1 O (j) service performed by an individual who is enrolled at a nonprofit or public educational 1nst1tution. 

11 which normally maintains a regular faculty and curriculum and normally has a regularly organized body of 

12 students in attendance at the place where its educational activities are carried on, as a student in a full-time 

13 program taken for credit at an institution that combines academic instruction with work experience if the 

14 service is an integral part of the program and the institution has certified that fact to the employer, except 

15 that this subsection does not apply to service performed in a program established for or on behalf of an 

16 employer or group of employers; 

17 (kl service performed in the employ of a hospital if the service is performed by a patient of the 

18 hospital; 

19 (I) services performed by a cosmetologist who is licensed under Title 37, chapter 31, or a barber 

20 who is licensed under Title 37, chapter 30, and: 

21 (i) who has acknowledged in writing that the cosmetologist or barber is not covered by 

22 unemployment insurance and workers' compensation; 

23 (ii) who contracts with a cosmetology salon, as defined in 37-31-101, or a barbershop, as defined 

24 in 37-30-101, which contract must show that the cosmetologist or barber: 

25 (A) is free from all control and direction of the owner in the contract; 

26 (Bl receives payment for services from individual clientele; and 

27 (Cl leases, rent!., or furnishes all of the cosmetologist's or barber's own equipment, skills, or 

28 knowledge; and 

29 (iii) whose contract gives rise to an action for breach of contract in the event of contract 

30 termination (the existence of a single license for the cosmetology salon or barbershop may not be construed 
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as a lack of freedom from control or direction under this subsection); 

2 (ml casual labor not in the course of an employer's trade or business performed in any calendar 

3 quarter, unless the cash remuneration paid for the service is $50 or more and the service is performed by 

4 an individual who is regularly employed by the employer to perform the service. "Regularly employed" 

5 means that the services are performed during at least 24 days in the same quarter. 

6 (n) employment of sole proprietors, working members of a partnership, or members of a 

7 member-managed limited liability company that has filed with the secretary of state; 

8 (o) services performed for the installation of floor coverings if the installer: 

9 (i) bids or negotiates a contract price based upon work performed by the yard or by the job; 

1 O (ii) is paid upon completion of an agreed-upon portion of the job or after the job is completed; 

11 (iii) may perform services for anyone without limitation; 

12 (iv) may accept or reject any job; 

13 (v) furnishes substantially all tools and equipment necessary to provide the services; and 

14 (vi) works under a written contract that: 

15 (A) gives rise to a breach of contract action if the installer or any other party fails to perform the 

16 contract obligations; 

17 (B) states that the installer is not covered by unemployment insurance; and 

18 (C) requires the installer to provide a current workers' compensation policy or to obtain an 

19 exemption from workers' compensation requirements; 

20 (p) employment of a direct seller as defined in 26 U.S.C. 3508; 

21 (q) services performed by a petroleum land professional. As used in this subsection, "petroleum 

22 land professional" means a person who: 

23 (1) is engaged primarily in negotiating for the acquisition or divestiture of mineral rights or in 

24 negotiating a business agreement for the exploration or development of minerals; 

25 (iii is paid for services that are directly related to the completion of a contracted specific task rather 

26 than on an hourly wage basis; and 

27 (iii) performs all services as an independent contractor pursuant to a written contract. 

28 (2) Employment does not include elected public officials. 

29 (3) For the purposes of 39-51-203(61, the term "employment" does not apply to service performed: 

30 (a) in the employ of a church or convention or association of churches or an organization that is 
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operated primarily for religious purposes and that is operated, supervised, controlled, or principally 

2 supported by a church or convention or association of churches; 

3 (b) by an ordained, commissioned, or licensed minister of a church in the exercise of the church's 

4 ministry or by a member of a religious order in the exercise of duties required by the order; 

5 (c) in a facility conducted for the purpose of carrying out a program of rehabilitation for individuals 

6 whose earning capacity is impaired by age or physical or mental deficiency or injury or providing 

7 remunerative work for individuals who, because of impaired physical or mental capacity, cannot be readily 

8 absorbed in the competitive labor market by an individual receiving rehabilitation or remunerative work; 

9 (d) as part of an unemployment work-relief or work-training program assisted or financed in whole 

1 o or in part by a federal agency or any agency of a state or political subdivision of the state by an ind;vidual 

11 receiving work relief or work training; or 

1 2 (el for a state prison or other state correctional or custodial institution by an inmate of that 

13 institution. 

14 (4) An individual found to be an independent contractor by the department under the terms of 

15 39-71-401 (3) is considered an independent contractor for the purposes of this chapter. An independent 

16 contractor is not precluded from filing a claim for benefits and receiving a determination pursuant to 

17 39-51-2402. 

18 (5) This section does not apply to a state or local governmental entity or a nonprofit organization 

19 defined under section 501 (cl(3) of the Internal Revenue Code unless the service is excluded from 

20 employment as defined in the Federal Unemployment Tax Act." 

21 16) A person in either of the following circumstances is not considered to be employed for the 

22 purposes of this chapter: 

23 la) a person placed as a participant in a public assistance program authorized by Title 53 into a 

24 work setting for the purpose of developing employment skills. The placement may be with either a public 

25 or private employer. The exclusion does not apply to an employment relationship formed in the work 

26 setting outside the scope of the employment skills activities authorized by Title 53. The exclusion is only 

27 to the extent permitted by any federal law governing the implementation of unemployment program 

28 standards by a state. 

29 (b) a person serving as a foster parent, licensed as a foster care provider in accordance with 

30 41-3-1141, and providing care without wage compensation to no more than six foster children in the 
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2 

3 

4 

5 

6 

7 

provider's own residence. The person may receive reimbursement for providing room and board, obtaining 

training, respite care, leisure and recreational activities, and providing for other needs and activities arising 

in the provision of in-home foster care. The exclusion is only to the extent permitted by any federal law 

governing the implementation of unemployment program standards by a state. 

Section 4. Section 39-71-118, MCA, is amended to read: 

"39-71-118. Employee, worker, volunteer, and volunteer firefighter defined. ( 1 ) The term 

8 "employee" or "worker" means: 

9 la) each person in this state, including a contractor other than an independent contractor, who is 

1 O in the service of an employer, as defined by 39-71-117, under any appointment or contract of hire, 

11 expressed or implied, oral or written. The terms include aliens and minors, whether lawfully or unlawfully 

12 employed, and all of the elected and appointed paid public officers and officers and members of boards of 

13 directors of quasi-public or private corporations, except those officers identified in 39-71-401 (2), while 

14 rendering actual service for the corporations for pay. Casual employees, as defined by 39-71-116, are 

15 included as employees if they are not otherwise covered by workers' compensation and if an employer has 

16 elected to be bound by the provisions of the compensation law for these casual employments, as provided 

17 in 39-71-401 (2). Household or domestic employment is excluded. 

18 (bl any juvenile performing work under authorization of a district court judge in a delinquency 

19 prevention or rehabilitation program; 

20 (c) a person receiving on-the-job vocational rehabilitation training or other on-the-job training under 

21 a state or federal vocational training program, whether or not under an appointment or contract of hire with 

22 an employer, as defined in this chapter, and whether or not receiving payment from a third party. However, 

23 this subsection does not apply to students enrolled in vocational training programs, as outlined in this 

24 subsection, while they are on the premises of a public school or community college. 

25 (d) an aircrew member or other person employed as a volunteer under 67-2-105; 

26 (e) a person, other than a juvenile as defined in subsection (1 )(b), performing community service 

27 for a nonprofit organization or association or for a federal, state, or local government entity under a court 

28 order, or an order from a hearings officer as a result of a probation or parole violation, whether or not under 

29 appointment or contract of hire with an employer, as defined in this chapter, and whether or not receiving 

30 payment from a third party. For a person covered by the definition in this subsection iJl(e): 
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1 (il compensation benefits must be limited to medical expenses pursuant to 39-71-704 and an 

2 impairment award pursuant to 39-71-703 that is based upon the minimum wage established under Title 39, 

3 chapter 3, part 4, for a full-time employee at the time of the injury; and 

4 (ii) premiums must be paid by the employer, as defined in 39-71-117(3), and must be based upon 

5 the minimum wage established under Title 39, chapter 3, part 4, for the number of hours of community 

6 service required under the order from the court or hearings officer. 

7 (fl an inmate working in a federally certified prison industries program authorized under 53-1-301; 

8 and 

9 (g) a person who is an enrolled member of a volunteer fire department,. as described in 7-33-4109,. 

1 O or a person who provides ambulance services under Title 7, chapter 34, part 1 . 

11 (2) The terms defined in subsection ( 1) do not include a person who is: 

12 (a) participating in recreational activity and who at the time is relieved of and is not performing 

13 prescribed duties, regardless of whether the person is using, by discount or otherwise, a pass, ticket, 

14 permit, device, or other emolument of employment; 

15 (b) performing voluntary service at a recreational facility and who receives no compensation for 

16 those services other than meals, lodging, or the use of the recreational facilities; ef 

17 (c) performing services as a volunteer, except for a person who is otherwise entitled to coverage 

18 under the laws of this state. As used in this subsection (2)(c), "volunteer" means a person who performs 

19 services on behalf of an employer, as defined in 39-71-117, but who does not receive wages as defined 

20 in 39-71-1230 

21 (d) placed as a participant in a public assistance program authorized by Title 53 into a work setting 

22 for the purpose of developing employment skills. The placement may be with either a public or private 

23 employer. The exclusion does not apply to an employment relationship formed in the work setting outside 

24 the scope of the employment skills activities authorized by Title 53. 

25 (e) serving as a foster parent, licensed as a foster care provider in accordance with 41-3-1141, and 

26 providing care without wage compensation to no more than six foster children in the provider's own 

27 residence. The person may receive reimbursement for providing room and board, obtaining training, respite 

28 care, leisure and recreational activities, and providing for other needs and activities arising in the provision 

29 of in-home foster care . 

. 30 (31 With the approval of the insurer, an employer may elect to include as an employee under the 
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provisions of this chapter any volunteer as defined in subsection {2){c). 

2 14) {a) The term "volunteer firefighter" means a firefighter who is an enrolled and active member 

3 of a fire company organized and funded by a county, a rural fire district, or a fire service area. 

4 lb) The term "volunteer hours" means all the time spent by a volunteer firefighter in the service 

5 of an employer, including but not limited to training time, response time, and time spent at the employer's 

6 premises. 

7 (5) (a) If the employer is a partnership, sole proprietor, or a member-managed limited liability 

8 company, the employer may elect to include as an employee within the provisions of this chapter any 

9 member of the partnership, the owner of the sole proprietorship, or any member of the limited liability 

10 company devoting full time to the partnership, proprietorship, or limited liability company business. 

11 (b) In the event of an election, the employer shall serve upon the employer's insurer written notice 

12 naming the partners, sole proprietor, or members to be covered and stating the level of compensation 

1 3 coverage desired by electing the amount of wages to be reported, subject to the limitations in subsection 

14 (5)1d). A partner, sole proprietor, or member is not considered an employee within this chapter until notice 

15 has been given. 

16 (c) A change in elected wages must be in writing and is effective at the start of the next quarter 

1 7 foliowing notification. 

18 (d) All weekly compensation benefits must be based on the amount of elected wages, subject to 

19 the minimum and maximum limitations of this subsection. For premium ratemaking and for the 

20 determination of weekly wage for weekly compensation benefits, the electing employer may elect not less 

21 than $900 a month and not more than 1 1 /2 times the average weekly wage, as defined in this chapter. 

22 (6) (al If the employer is a quasi-public or a private corporation or a manager-managed limited 

23 liability company, the employer may elect to include as an employee within the provisions of this chapter 

24 any corporate officer or manager exempted under 39-71-401 (2). 

25 (b) In the event of an election, the employer shall serve upon the employer's insurer written notice 

26 naming the corporate officer or manager to be covered and stating the level of compensation coverage 

27 desired by electing the amount of wages to be reported, subject to the limitations in subsection {5){d). A 

28 corporate officer or manager is not considered an employee within this chapter until notice has been given. 

29 {c) A change in elected wages must be in writing and is effective at the start of the next quarter 

30 following notification. 
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(d) All weekly compensation benefits must be based on the amount of elected wages, subjecT to 

2 the minimum and maximum limitations of this subsection. For premium ratemaking and for the 

3 determination of the weekly wage for weekly compensation benefits, the electing employer may elect not 

4 less than $200 a week and not more than 1 1 /2 times the average weekly wage, as defined in this chapter. 

5 (7) (a) The trustees of a rural fire district, a county governing body providing rural fire protection, 

6 or the county commissioners or trustees for a fire service area may elect to include as an employee within 

7 the provisions of this chapter any volunteer firefighter. A volunteer firefighter who receives workers' 

8 compensation coverage under this section may not receive disability benefits under Title 19, chapter 17. 

9 (bl In the event of an election, the employer shall report payroll for all volunteer firefighters for 

10 premium and weekly benefit purposes based on the number of volunteer hours of each firefighter times the 

11 average weekly wage divided by 40 hours, subject to a maximum of 1 1 /2 times the average weekly wage. 

12 (8) Except as provided in chapter 8 of this title, an employee or worker in this state whose services 

13 are furnished by a person, association, contractor, firm, limited liability company, or corporation, other than 

14 a temporary service contractor, to an employer, as defined in 39-71-117, is presumed to be under the 

15 control and employment of the employer. This presumption may be rebutted as provided in 39-71-117(3). 

16 (9) For purposes of this section, an "employee or worker in this state" means: 

17 (a) a resident of Montana who is employed by an employer and whose employment duties are 

18 primarily carried out or controlled within this state; 

19 (b) a nonresident of Montana whose principal employment duties are conducted within this state 

20 on a regular basis for an employer; 

21 (c) a nonresident employee of an employer from another state engaged in the construction industry, 

22 as defined in 39-71-116, within this state; or 

23 Id) a nonresident of Montana who does not meet the requirements of subsection (9)(b) and whose 

24 employer elects coverage with an insurer that allows an election for an employer whose: 

25 Ii) nonresident employees are hired in Montana; 

26 (ii) nonresident employees' wages are paid in Montana; 

27 (iii) nonresident employees are supervised in Montana; and 

28 (iv) business records are maintained in Montana. 

29 ( 10) An insurer may require coverage for all nonresident employees of a Montana employer who 

30 do not meet the requirements of subsection (9)(b) or (9)(d) as a condition of approving the election under 
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subsection (9l(d)." 

Section 5. Section 39-71-401, MCA, is amended to read: 

2 

3 

4 "39-71-401. Employments covered and employments exempted. ( 1 I Except as provided in 

5 subsection (2). the Workers' Compensation Act applies to all employers, as defined in 39-71-117, and to 

6 all employees, as defined in 39-71-118. An employer who has any employee in service under any 

7 appointment or contract of hire, expressed or implied, oral or written, shall elect to be bound by the 

8 provisions of compensation plan No. 1, 2, or 3. Each employee whose employer is bound by the Workers' 

9 Compensation Act is subject to and bound by the compensation plan that has been elected by the 

1 O employer. 

11 (2) Unless the employer elects coverage for these employments under this chapter and an insurer 

12 allows an election, the Workers' Compensation Act does not apply to any of the following employments: 

13 (al household and domestic employment; 

14 lb) casual employment as defined in 39-71-116; 

15 (cl employment of a dependent member of an employer's family for whom an exemption may be 

16 claimed by the employer under the federal Internal Revenue Code; 

17 (d) employment of sole proprietors, working members of a partnership, or working members of a 

18 member-managed limited liability company, except as provided in subsection (3); 

19 (e) employment of a broker or salesFRaA salesperson performing under a license issued by the board 

20 of realty regulation; 

21 (fl employment of a direct seller as defined in 26 U.S.C. 3508; 

22 lg) employment for which a rule of liability for injury, occupational disease, or death is provided 

23 under the laws of the United States; 

24 (h) employment of a person performing services in return for aid or sustenance only, except 

25 employment of a volunteer under 67-2-105; 

26 (i) employment with a railroad engaged in interstate commerce, except that railroad construction 

27 work is included in and subject to the provisions of this chapter; 

28 (j) employment as an official, including a timer, referee, or judge, at a school amateur athletic 

29 event, unless the person is otherwise employed by a school district; 

30 (kl employment of a person performing services as a newspaper carrier or free-lance correspondent 
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if the person performing the services or a parent or guardian of the person performing the services in the 

2 case of a minor has acknowledged in writing that the person performing the services and the services are 

3 not covered. As used in this subsection, "free-lance correspondent" is a person who submits articles or 

4 photographs for publication and is paid by the article or by the photograph. As used in this subsection, 

5 "newspaper carrier": 

6 (i) is a person who provides a newspaper with the service of delivering newspapers singly or in 

7 bundles; but 

8 (ii) does not include an employee of the paper who, incidentally to the employee's main duties, 

9 carries or delivers papers. 

1 0 (I) cosmetologist's services and barber's services as defined in 39-51-204( 1 )(I); 

11 (m) a person who is employed by an enrolled tribal member or an association, business, 

12 corporation, or other entity that is at least 51 % owned by an enrolled tribal member or members, whose 

13 business is conducted solely within the exterior boundaries of an Indian reservation; 

14 (n) employment of a jockey performing under a license issued by the board of horseracing from the 

15 time that the jockey reports to the scale room prior to a race through the time that the jockey is weighed 

16 out after a race if the jockey has acknowledged in writing, as a condition of licensing by the board of 

17 horseracing, that the jockey is not covered under the Workers' Compensation Act while performing services 

18 as a jockey; 

19 (o) employment of an employer's spouse for whom an exemption based on marital status may be 

20 claimed by the employer under 26 U.S.C. 7703; 

21 (p) a person who performs services as a petroleum land professional. As used in this subsection, 

22 a "petroleum land professional" is a person who: 

23 (i) is engaged primarily in negotiating for the acquisition or divestiture of mineral rights or in 

24 negotiating a business agreement for the exploration or development of minerals; 

25 {ii) is paid for services that are directly related to the completion of a contracted specific task rather 

26 than on an hourly wage basis; and 

27 (iii) performs all services as an independent contractor pursuant to a written contract. 

28 (q) an officer of a quasi-public or a private corporation or manager of a manager-managed limited 

29 liability company who qualifies under one or more of the following provisions: 

30 (i) the officer or manager is engaged in the ordinary duties of a worker for the corporation or the 
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1 limited liability company and does not receive any pay from the corporation or the limited liability company 

2 for performance of the duties; 

3 (ii) the officer or manager is engaged primarily in household employment for the corporation or the 

4 limited liability company; 

5 (iii) the officer or manager owns 20% or more of the number of shares of stock in the corporation 

6 or owns 20% or more of the limited liability company; 9f 

7 (iv) the officer or manager is the spouse, child, adopted child, stepchild, mother, father, son-in-law, 

B daughter-in-law, nephew, niece, brother, or sister of a corporate officer who owns 20% or more of the 

9 number of shares of stock in the corporation or who owns 20% or more of the limited liability company~ 

1 O (r) a person placed as a participant in a public assistance program authorized by Title 53 into a 

11 work setting for the purpose of developing employment skills. The placement may be with either a public 

12 or private employer. The exclusion does not apply to an employment relationship formed in the work 

13 setting outside the scope of the employment skills activities authorized by Title 53. 

i 4 (s) a person serving as a foster parent, licensed as a foster care provider in accordance with 

1 5 41-3-1141, and providing care without wage compensation to no more than six foster children in the 

16 provider's own residence. The person may receive reimbursement for providing room and board, obtaining 

17 training, respite care, leisure and recreational activities, and providing for other needs and activities arising 

1 B in the provision of in-home foster care. 

19 (3) (a) A sole proprietor, a working member of a partnership, or a working member of a 

20 member-managed limited liability company who represents to the public that the person is an independent 

21 contractor shall eiect to be bound personally and individually by the provisions of compensation plan No. 

22 1, 2, or 3 but may apply to the department for an exemption from the Workers' Compensation Act. 

23 (b) The application must be made in accordance with the rules adopted by the department. There 

24 is no fee for the initial application. Any subsequent application must be accompanied by a $25 application 

25 fee. The application fee must be deposited in the administration fund established in 39-71-201 to offset 

26 the costs of administering the program. 

27 (c) When an application is approved by the department, it is conclusive as to the status of an 

28 independent contractor and precludes the applicant from obtaining benefits under this chapter. 

29 (d) The exemption, if approved, remains in effect for 1 year following the date of the department's 

30 approval. To maintain the independent contractor status, an independent contractor shall annually submit 
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a renewal application. A renewal application must be submitted for all independent contractor exemptions 

2 approved as of July 1, 1995, or thereafter. The renewal application and the $25 renewal application fee 

3 must be received by the department at least 30 days prior to the anniversary date of the previously 

4 approved exemption. 

5 (e) A person who makes a false statement or misrepresentation concerning that person's status 

6 as an exempt independent contractor is subject to a civil penalty of $1,000. The department may impose 

7 the penalty for each false statement or misrepresentation. The penalty must be paid to the uninsured 

8 employers' fund. The lien provisions of 39-71-506 apply to the penalty imposed by this section. 

9 (f) If the department denies the application for exemption, the applicant may contest the denial by 

1 0 petitioning for review of the decision by an appeals referee in the manner provided for in 39-51-1109. An 

11 applicant dissatisfied with the decision of the appeals referee may appeal the decision in accordance with 

12 the procedure established in 39-51-2403 and 39-51-2404. 

13 (4) (a) A corporation or a manager-managed limited liability company shall provide coverage for its 

14 employees under the provisions of compensation plan No. 1, 2, or 3. A quasi-public corporation, a private 

1 5 corporation, or a manager-managed limited liability company may elect coverage for its corporate officers 

16 or managers, who are otherwise exempt under subsection (2), by giving a written notice in the following 

17 manner: 

18 (i) if the empioyer has elected to be bound by the provisions of compensation plan No. 1, by 

19 delivering the notice to the board of directors of the corporation or to the management organization of the 

20 manager-managed limited liability company; or 

21 Iii) if the employer has elected to be bound by the provisions of compensation plan No. 2 or 3, by 

22 delivering the notice to the board of directors of the corporation or to the management organization of the 

23 manager-managed limited liability company and to the insurer. 

24 (b) If the employer changes plans or insurers, the employer's previous election is not effective and 

25 the employer shall again serve notice to its insurer and to its board of directors or the management 

26 organization of the manager-managed limited liability company if the employer elects to be bound. 

27 (5) The appointment or election of an employee as an officer of a corporation, a partner in a 

28 partnership, or a member in or a manager of a limited liability company for the purpose of exempting the 

29 employee from coverage under this chapter does not entitle the officer, partner, member, or manager to 

30 exemption from coverage. 
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1 (6) Each employer shall post a sign in the workplace at the locations where notices to employees 

2 are normally posted, informing employees about the employer's current provision of workers' compensation 

3 insurance. A workplace is any location where an employee performs any work-related act in the course of 

4 employment, regardless of whether the location is temporary or permanent, and includes the place of 

5 business or property of a third person while the employer has access to or control over the place of 

6 business or property for the purpose of carrying on the employer's usual trade, business, or occupation. 

7 The sign must be provided by the department, distributed through insurers or directly by the department, 

8 and posted by employers in accordance with rules adopted by the department. An employer who purposely 

9 or knowingly fails to post a sign as provided in this subsection is subject to a $50 fine for each citation." 

10 

Section 6. Section 53-4-603, MCA, is amended to read: 11 

12 "53-4-603. FAIM project -- components. ( 1) The aid to families with dependent children part of 

13 the FAIM project consists of three components referred to as the job supplement program, pathways, and 

14 the community services program. 

15 (21 The job supplement program is an alternative to the components of the FAIM project that 

16 provide cash assistance. An eligible family may receive assistance under the job supplement program 

17 instead of receiving assistance under pathways or the community services program or may receive 

18 assistance under the job supplement program either prior to or after receiving assistance under pathways 

19 or the community services program. 

20 13) Services that may be provided to eligible individuals in the job supplement program include: 

21 (al full medicaid benefits for dependent children, as provided in 53-6-101, and basic medicaid 

22 benefits for specified caretaker relatives, as provided in 53-6-101, if waivers of federal law are granted by 

23 the secretary of the U.S. department of health and human services that permit lim.ited benefits. However, 

24 a specified caretaker relative who is pregnant is entitled to full medicaid benefits. 

25 lb) child-care assistance, as provided in 53-4-611 and as specified by the department by rule; 

26 le) assistance in obtaining child support; and 

27 (d) a one-time only cash payment to meet special employment-related needs of the family. In order 

28 to receive a one-time cash payment, the family is required to agree not to apply for or receive cash 

29 assistance for a period of time based on the size of the one-time cash payment received. 

30 (4) (a) Pathways may provide eligible individuals with job training and education; resource referrals; 
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assistance in obtaining child support; one-time cash payments for special employment-related nPeds; 

2 child-care assistance, as provided in 53-4-611 and as specified by department rule; cash assistance 

3 payments; full medicaid benefits for dependent children, as provided in 53-6-101; and basic medicaid 

4 benefits for specified caretaker relatives, as provided in 53-6-101, if waivers of federal law are granted by 

5 the secretary of the U.S. department of health and human services that permit limited benefits. However, 

6 a specified caretaker relative who is pregnant is entitled to full medicaid benefits. 

7 (bl A specified caretaker relative in a single-parent family may receive assistance under pathways 

8 for a maximum of 24 months. The 24 months do not need to be consecutive. 

9 (c) Specified caretaker relatives in a two-parent family may receive assistance under pathways for 

1 O a maximum of 18 months. The 18 months do not need to be consecutive. 

11 (5) In the community services program, a specified caretaker relative who has received the 

1 2 maximum number of months of assistance allowable under pathways may continue to receive assistance 

13 for the specified caretaker relative's needs if the specified caretaker relative performs community service 

14 work as required by the department. A specified caretaker relative who performs community service work 

15 as required is entitled to cash assistance for the specified caretaker relative's needs and basic medicaid 

16 benefits, as provided in 53-6-101, if waivers of federal law are granted by the secretary of the U.S. 

17 department of health and human services that permit limited benefits. However, a specified caretaker 

18 relative who is pregnant is entitled to full medicaid benefits. Job training and education, resource referrals, 

19 and assistance in obtaining child support may also be provided if determined by the department to be 

20 appropriate. Child-care assistance may be provided as set forth in 53-4-611 and as specified by department 

21 rule. 

22 (6) Failure of a caretaker relative to participate in community service work as required must result 

23 in the needs of the specified caretaker relative being removed from the cash assistance payment. 

24 (7) A dependent child who meets all eligibility requirements for aid to families with dependent 

25 children may receive assistance under any component of the FAIM project without any time limits. 

26 (8) Ti'le Ele13artmeAt shall ft1rnisR werkers' eem13eAsatieA ee-.«erage, as 13reYiEieEI iA aa 71 118, fer 

27 reei1:1iems iA aA'( eeml')eneAt ef the i;iAl~A fjrejeet wi'le fl8Fferm eemmt1Aity serviso werk er ,.,,1:ie 1:1aHiei13ate 

28 iA a werl1 e1113orieAee 13regram." 

29 

30 NEW SECTION. Section 7. Saving clause. [This act] does not affect rights and duties that 
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1 matured, penalties that were incurred, or proceedings that were begun before [the effective date of this 

2 act]. 

3 

4 

5 

NEW SECTION. Section 8. Effective date. [This act] is effective on passage and approval. 

-END-
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HOUSE BILL NO. 146 

INTRODUCED BY R. JOHNSON 

HB0146.02 
APPROVEI:: BY COM ON 
HUMAN SERVICES 

2 

3 

4 

BY REQUEST OF THE DEPARTMENT OF PUBLIC HEAL TH AND HUMAN SERVICES 

5 A BILL FOR AN ACT ENTITLED: "AN ACT EXEMPTING A PERSON PLACED AS A PARTICIPANT IN A 

6 PUBLIC ASSISTANCE PROGRAM AUTHORIZED BY TITLE 53 INTO A WORK SETTING FOR THE PURPOSE 

7 OF DEVELOPING EMPLOYMENT SKILLS AND CHILD FOSTER CARE PROVIDERS FROM WAGE AND HOUR, 

8 U~iEMPLOYMENT INSURANCE, AND WORKERS' COMPENSATION REQUIREMENTS; AMENDING 

9 SECTIONS 39-3-406, :S9 !i1 201, :S9 !i1 204, 39-71-118, :S9 71 401, AND 53-4-603, MCA; AND 

10 PROVIDING AN IMMEDIATE EFFECTIVE DA TE." 

11 

12 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

13 

14 Section 1. Section 39-3-406, MCA, is amended to read: 

15 "39-3-406. Exclusions. ( 1) The provisions of 39-3-404 and 39-3-405 do not apply with respect 

16 to: 

1 7 (al students participating in a distributive education program established under the auspices of an 

18 accredited educational agency; 

19 (bl persons employed in private homes whose duties consist of menial chores, such as babysitting, 

20 mowing lawns, and cleaning sidewalks; 

21 (cl persons employed directly by the head of a household to care for children dependent upon the 

22 head at the household: 

23 (di immediate members of the family of an employer or persons dependent upon an employer for 

24 half or more of their support in the customary sense of being a dependent; 

25 (el any persons not regular employees of a nonprofit organization who voluntarily offer their 

26 services to a nonprofit organization on a fully or partially reimbursed basis; 

27 (fl handicapped workers engaged in work that is incidental to training or evaluation programs or 

28 whose earning capacity is so severely impaired that they are unable to engage in competitive employment; 

29 (gl apprentices or learners, who may be exempted by the commissioner for a period not to exceed 

30 30 days of their employment; 
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{h) learners under the age of 18 who are employed as farm workers, provided that the exclusion 

2 may not exceed 180 days from their initial date of employment and further provided that during this 

3 exclusion period, wages paid the learners may not be less than 50% of the minimum wage rate established 

4 in this part; 

5 (i) retired or semiretired persons performing part-time incidental work as a condition of their 

6 residence on a farm or ranch; 

7 {j) any individual employed in a bona fide executive, administrative, or professional capacity ilS 

8 these terms are defined by regulations of the commissioner; 

9 {k) any individual employed by the United States of America; 

1 O {II resident managers employed in lodging establishments or personal care facilities who, under the 

11 terms of their employment, live in the establishment or facility; 

12 {m) an outside salesperson or marketing representative paid on a commission, contract, or salary 

13 basis who is primarily employed in selling or marketing products or services in the food distribution industry 

14 for a food broker, wholesaler, or association; 

15 {n) a direct seller as defined in 26 U.S.C. 3508~ 

16 lo) a person placed as a participant In a public assistance program authorized by Title 53 into a work 

17 setting for the purpose of developing employment skills. The placement may be with either a public or 

18 private employer. The exclusion does not apply to an employment relationship formed in the work setting 

19 outside the scope of the employment skills activities authorized by Title 53. 

20 (p) a person serving as a foster parent, licensed as a foster care provider in accordance with 

21 41-3-1141, and providing care without wage compensation to no more than six foster children in the 

22 provider's own residence. The person may receive reimbursement for providing room and board, obtaining 

23 training, respite care, leisure and recreational activities, and providing for other needs and activities arising 

24 in the provision of in-home foster care. 

25 (2) The provisions of 39-3-405 do not apply to: 

26 {a) an employee with respect to whom the United States secretary of transportation has power to 

27 establish qualifications and maximum hours of service pursuant to the provisions of 49 U.S.C. 304; 

28 (bl an employee of an employer subject to the provisions of part I of the Interstate Commerce Act; 

29 {c) an individual employed as an outside buyer of poultry, eggs, cream, or milk, in their raw or 

30 natural state; 
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(d) an outside salesperson paid on a commission or contract basis who is primarily employed in 

2 selling advertising for a newspaper; 

3 (ei a salesperson, parts person, or mechanic paid on a commission or contract basis and primarily 

4 engaged in selling or servicing automobiles, trucks, mobile homes, recreational vehicles, or farm implements 

5 if the salesperson, parts person, or mechanic is employed by a nonmanufacturing establishment primarily 

6 engaged in the business of selling the vehicles or implements to ultimate purchasers; 

7 (f) a salesperson primarily engaged in selling trailers, boats, or aircraft if the salesperson is 

8 employed by a nonmanufacturing establishment primarily engaged in the business of selling trailers, boats, 

9 or aircraft to ultimate purchasers; 

1 0 (g) an outside salesperson paid on a commission or contract basis who is primarily employed in 

11 selling office supplies, computers, or other office equipment for an office equipment dealer; 

12 (h) a salesperson paid on a commission or contract basis who is primarily engaged in' selling 

13 advertising for a radio or television station employer; 

14 (i) an employee employed as a driver or driver's helper making local deliveries who is compensated 

15 for the employment on the basis of trip rates or other delivery payment plan if the commissioner finds that 

16 the plan has the general purpose and effect of reducing hours worked by the employees to or below the 

17 maximum workweek applicable to them under 39-3-405; 

18 (j) an employee employed in agriculture or in connection with the operation or maintenance of 

19 ditches, canals, reservoirs, or waterways not owned or operated for profit and not operated on a sharecrop 

20 basis and that are used exclusively for supply and storing of water for agricultural purposes; 

21 (k) an employee employed in agriculture by a farmer, notwithstanding other employment of the 

22 employee in connection with livestock auction operations in which the farmer is engaged as an adjunct to 

23 the raising of livestock, either alone or in conjunction with other farmers, if the employee is: 

24 (i) primarily employed during a workweek in agriculture by a farmer; and 

25 (ii) paid for employment in connection with the livestock auction operations at a wage rate not less 

26 than that prescribed by 39-3-404; 

27 (I) an employee of an establishment commonly recognized as a country elevator, including an 

28 establishment that sells products and services used in the operation of a farm, if no more than five 

29 employees are employed by the establishment; 

30 (m) a driver employed by an employer engaged in the business of operating taxicabs; 
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(n) an employee who is employed with the employee's spouse by a nonprofit educational institution 

2 to serve as the parents of children who are orphans or one of whose natural parents is deceased or who 

3 are enrolled in the institution and reside in residential facilities of the institution so long as the children are 

4 in residence at the institution and so long as the employee and the employee's spouse reside in the facilities 

5 and receive, without cost, board and lodging from the institution and are together compensated, on a cash 

6 basis, at an annual rate of not less than $10,000; 

7 (o) an employee employed in planting or tending trees; cruising, surveying, or felling timber; or 

8 transporting logs or other forestry products to a mill, processing plant, railroad, or other transportation 

9 terminal if the number of employees employed by the employer in the forestry or lumbering operations does 

10 not exceed eight; 

11 (pl an employee of a sheriff's department who is working under an established work period in lieu 

12 of a workweek pursuant to 7-4-2509(1 ); 

13 (qi an employee of a municipal or county government who is working under a work period not 

14 exceeding 40 hours in a 7-day period established through a collective bargaining agreement when a 

15 collective bargaining unit represents the employee or by mutual agreement of the employer and employee 

16 when a bargaining unit is not recognized. Employment in excess of 40 hours in a 7-day, 40-hour work 

17 period must be compensated at a rate of not less than 1 1 /2 times the hourly wage rate for the employee. 

18 Ir) an employee of a hospital or other establishment primarily engaged in the care of the sick, 

19 disabled, aged, or mentally ill or defective who is working under a work period not exceeding 80 hours in 

20 a 14-day period established through either a collective bargaining agreement when a collective bargaining 

21 unit represents the employee or by mutual agreement of the employer and employee when a bargaining unit 

22 is not recognized. Employment in excess of 8 hours a day or 80 hours in a 14-day period must be 

23 compensated for at a rate of not less than 1 1 /2 times the hourly wage rate for the employee. 

24 Isl a firefighter who is working under a work period established in a collective bargaining agreement 

25 entered into between a public employer and a firefighters' organization or its exclusive representative; 

26 It) an officer or other employee of a police department in a city of the first or second class who 

27 is working under a work period established by the chief of police under 7-32-4118; 

28 lu) an employee of a department of public safety working under a work period established pursuant 

29 to 7-32-115; 

30 Iv) an employee of a retail establishment 1f tne employee's regular rate of pay exceeds 1 1 /2 times 
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the minimum hourly rate applicable under section 206 of the Fair Labor Standards Act of 1938 and if more 

2 than half of the employee's compensation for a period of not less than 1 month is derived from 

3 commissions on goods and services; 

4 (w) a person employed as a guide, cook, camp tender, or livestock handler by a licensed outfitter 

5· as defined in 37-47-101; 

6 (x) an employee employed as a radio announcer, news editor, or chief engineer by an employer in 

7 a second- or third-class city or a town." 
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SeetieA 2. Seotion 3Q e 1 201, MCA, is amended to read: 

"39 61 201. GeAeFal 1fofiAiti0As. As used iA this el=lapter, cinless tl=lo eoAteMt elearly requires 

otherwise, the followin!l sefinitions appl·,•: 

(11 "Annual payroll" means tl=le total amount of wa€Jes paid b-,• an emple-,0er, regarsless of the time 

ef payment, for emplo•;ment durin!l a ealondar year. 

~"Base peried" means Hie first 4 of tl=lo last e completes ealensar quarters immediately preeeding 

tl=le first day of an indi·,idual's benefit year. 1-lewever, in the ease of a eembined '"'a€Je claim pcirsuant to 

the arran€Jernent appro·,ed by tl=le seeretary of laser ef tl=le UAited States, tl=le base period is the perios 

applieasle under tho unemployment law et tl=le payin!l state. Fer aA ineiividcial wl=le fails te meet the 

qcialifieations of ::rn e 1 21 Oe er a similar statcite of another state beeause of a ternporary tetal disal3ility, 

as defined in 3Q 71 11 e, or a similar statute ef anotl=ler state er tl=le United States, the 13ase peried means 

tl=lo first 4 EjUarters of the last e quarters preeeeiin!l tho disa13ility if a elaill'I fer unempleyffient 13eneiits ,s 

fileei witl=lin 24 R'lentl=ls ef tl=le date on .,..,hieh the indi\'ieiual's disability was ineurred. 

~ "Benefits" moans the A1oney payments payal31e to an imfr,idual, as provided in this chapter, 

,',itl=l respeet te the indi11ieicial's unell'lplo·(ment. 

(41 "Benefit year", with respect te any indi¥idual, moans tl=lo e2 eenseeciti~'e wee I( 13erioei l3e!Jinn,ng 

with the first day of the ealendar wool1 in wl=lieh the indi¥idual files a valiei elaim for l:lenefits, e><eept that 

the l:lenefit year is e3 weel1s if filin§ a new valiei olaill'I weuld result in 011erlappin€J any EjUarter of the base 

year of a 13re·,iously filed new elaim. /'. susseEjciont benefit year may net be estal31ished until the e><piration 

ef the eurrent benefit year. Howe·rer, in tl=le ease et a eombined wage claim pursuant to tl=le arrangement 

appre¥eei l:ly the secretary sf labor sf the United States, tRe 13ase period is tRe perioei applieal31e under the 

unemployA1ent low of tl=le pa~'in!l state. 
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161 "8sard" means the board of labor appeals prs'o'ided for in Title 2, chapter 16, part 17. 

(6) "Calendar quarter" means the period of 3 eonsecutive calendar menths emling sn Marcil 31 c 

June 30, September 30, or December 31. 

(7) "Contributions" means the meney payments to the state unempleyment insurance fund required 

by this chapter but dees net include assessments under 39 61 404141. 

(8) "Department" means the department et labor and industry pro'o'ided tor in Title 2, chapter 16, 

part 17. 

(91 "ERlpleying unit" means any individual er er§an1zation (ineluding tho state gevernment and any 

et its pelitieal scibdi'o'isions er instruRlentalities), partnership, association, trust, estate, joint stock company, 

insurance company, limited liability company that has filed with the secretary of state, or cerporation, 

whether domestic er foreign, or the receiver, trustee in bankruptcy, trustee or the trustee·s sueeessor, or 

le§al representative of a deceased person that has er had in its emplo',' one or mere individuals per/or~ 

serviees for it ·,•;ithin this state, e>rne13t as 13rovided under 39 §1 2O4I1I(a) and I1Hbl. 1\11 indi•,n.duals 

perforR1ing serviees within this state for any eR1ployin§ unit that R1aintains two or more separate 

establishments w;,thin this state are considered to be ORlployod by a single 0R113leyin§ unit fer all the 

pur13oses of this cha13tor. Eash individual employed te 13erforR1 or assist in performin§ the worl( et any agent 

er em13loyeo of an em13le',•in§ unit is considered to be em13leyed b',· the em13loyin§ unit for the purposes et 

this oha13ter, whetl=ier tho 1ndiYidual was hires OF 13aid sireetl'y· by the employing unit OF l:Jy the agent or 

em13loyee, provided that the employin§ unit has aotual or censtructive lrnewled§O ef the ·1,•ork. 

110) "ER1ployR1ent effioo" R1oans a free publie em13leyR1ont effice or branch et an effieo operated 

b',' this state or R1aintained as a 13art of a state oontrolled systom of publio oRlpleyment offices or such ether 

free publie eR113loyrnent etfiees operates and Rlaintaines by tho United States §8 .. ernRlent or its 

instruR1ontalities as tho department R1ay approve. 

(11 I "r;:und" R1eans the uneR1ployR1ent insurance fund established by this cha13ter to .,.,,hioh all 

contributions and pa·,R1ents in lieu of eontributions are roquired to be paid and froRl whieh all benefits 

13rovided under this ehapter RlUSt be paid. 

112) "Gross misconduct" Rleans a eriminal act, othor than a vielation of a RlOtor vehiele traffic law,. 

for which an individual has been eonvicted in a eriRlinal eourt or has admittod or eonduct that demenstrates 

a fla§rant and wanton disregard et and for the rights or title or interest et a follow employee or the 

employer. 
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113) "1-tospital" meaRs aR iRstitutioR that has seen lioensed, eertified, or approved i3•,' tho state as 

a hospital. 

1111 "indepeRdeRt eontraetor" ffieaRs an individual who renders service in the course of an 

OGGUf)atioR and: 

(al has i3ooR aml will ooRtinuo to so free froffi control or direction over the perforffianoe of the 

services, i3oth under a contract and iR fact; aRd 

Isl is engaged in aR independent!)' estai31ished trade, □ ocupation, profession, or business. 

116) (al "Institution of higher education", for the purposes of this part, means an eduoat,011al 

institution that: 

iii admits as regular studeRts only individuals haviRg a eertifieate of graduatioR from a high school 

or the reoogRizod eE1uivaleRt of a eertifieate; 

(iii is legally authorized in this sMto to provide a program of education beyond high school; 

(iii) provides an educatioRal prograffi for which it awards a bachelor's or higher degree or pro,<ides 

a prograffi that is acceptable for full creait to·,vard a bachelor's or higher degree, a prograffi of postgraduate 

or postdoctoral studies, or a prograffi of training to prepare students for gainful effiployffient iR a reeognizeEl 

eooupation; and 

liv) is a publie or other ROnfJFofit institutioR. 

lb) ~fotwithstaRdiRg subsection 11 eHal, all universities in this state are institutioRs of higher 

educatioR for purposes of this part. 

1161 "State" iRcludes, iR adElitioR to the states of tho URited States of Affierioa, the District o-t 

Coluffitiia, Puerto Rico, the Vir§iA lslanEls, and the Doffiinion of Canada. 

117) ''TalCes" R10ans eontritJcJtions and assessRlents reqcJired under this ehapter but does not ineludo 

penalties or interest for past due or cJnpaid eontributions or assessments. 

1181 "Unemployffient insurance aElministration fund" ffieans the uneffiplO','ffient insurance 

administration fund establisheEI by this eiclapter froffi wiclieh adffiinistrative eH13enses unEler this ciclapter RlUSt 

be paid. 

(19) (a) "Wages" ffieans all remuneratisn 13a·,.ablo for personal serviees, ineluding commissions and 

tionuses, the oasA value of all reffiuneration payable in any mediuffi other than casA, and sackpav received 

pursuant to a dispute related to Cffi13lo•,'ffiem. Ticle reasonable sash value of reffiuneration payable in any 

ffiediuffi oH'ler than easicl must be estimated anEI determined pursuant to rules proseribed by tAe Elepartment. 
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M The term "wages" does not include: 

2 Iii the amount of an>,• payment made by tho employer, if the pa1·ment was made under a plan 

3 established for tho emplo•roos In general or for a specific class or classes of employees, to or on behalf of 

4 the employee for: 

5 (Al retirement; 

6 (Bl siclrness or accident disabilit',' under a worl1ers' compensation law; 

7 IC) medical and hospitalilation mcponsos in eonneetion with sielrness or accident disabiliW; or 

8 ID) death; 

9 Iii) remuneration paid by a county welfare office from public assistance funds for services performed 

10 at the direction and request of the county ..,mlfare office; or 

11 liiillli:l: employee e)(ponse reimbursements or allowances for meals, lodging, travel, subsistenee, or 

12 other e>cponses, as set forth in department rules. 

13 1201 "'.".'eel(' means a period of 7 consecutive ealendar days ending at midnight on Saturda•r-

14 1211 An indi•,idual's "weel1ly benefit amount" moans the amount of benefits that the individual 

15 would be entitled to receive for 1 weel1 of total unemployment." 

Seetien 3. Section 39 61 204, MCA, is amended to read: 

16 

17 

18 "39 61 204. E11elusiens from definitien of ernplo•Irnent. 11) The term "emplo-,·ment" does not 

19 include: 

20 lal a(Jrieultural lasor, ouoopt as pro,ided in 39 el 202{2). If an employer is otherwise sul3Ieet to 

21 this chapter and has agr1oultural employment, all employees engaged in agricultural lasor must be mwluded 

22 from co•,erage under this chapter if the omplo•rer: 

23 Ii) in any quarter or oalendar year, as applicable, does net meet either of the tests relating to the 

24 menetar-,· amount or number of employees and da-,·s ,,..,orked, for the subjeet wages attributable to 

25 agrioultural labor; and 

26 {ii) lrneps separate sool~s and reoords to aceount for the employment of persons in a§ricultura 1 

27 1-aOOr.-

28 lbl household and domestic sw,ice in a private home, loeal oollege club, or lo13al chapter of a 

29 college fraternity or sorority, eHeept as pro•,'ldeEJ in 39 61 202131. If an employer is otherwise sub1eet to 

30 this ehapter and has domestie ser>,ieo employment, all employees engaged in domestio servIee must ae 
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eJrnluded from oo•;erage under this ohapter if the employer: 

Iii does not meet the monetary payment test in any quarter or ealendar year, as applioable, for the 

subject wages attributable to domestic service; and 

(iii keeps separate boelw and reoords to account for the employment of persons 111 domestic 

service. 

Isl service performed as an oHioer or member of the orew of a vessel on the navigable waters of 

the United States; 

id) ser>;ice performed b·r an individual in tho employ of that individual's son, daughter, or spouoc 

and service performed by a child under the age of 21 in tho employ of the child's father or mother; 

(el servieo performed in the employ of any other state or its political subdivisions or of the United 

States government or of an instrumentality of any other state or states or their political subdi•;isions or of 

the United States, el(Gept that national banl(s organized under the national banldng law may not be entitled 

to oJrnmption under this subsoetion and are subject to this cha13ter the same as state banl(s, provided that 

tho service is e*cluded from ern13loymont as defined in section 3306(0)(7) of tho Federal Unernployment 

Tmc Ast 126 U.S.C. 3306(c)(7l); 

(t) service in whieh unemployment insi,rance is payable under an unernpleyment insurance system 

established by an aet of congress if the department enters into agreements with the proper agencies under 

an-a£t of congress and those agreements beeorne effective in tho manner prescribed in the Montana 

Administrative Procedure Ast for the adoption of rules, to provide reei13rooal treatment to individuals who 

ha•,e, after acquiring potential rights to benefits unser this chapter, aequirod rights to unemployment 

insurance under an act of eongross or who have, after acqi,iring potential rights to unemplo·rmont insuranee 

under tho aot af eongress, acquired rights to benefits unser this chapter; 

lgl services perforllled as a newspaper carrier or free lance correspondent it the person performing 

the services or a 13arent or guardian of the 13erson 13erforming the serviees in the ease of a rninor has 

aoknowledged 1n writing that the person 13erforrning the servioes anel the ser\•ioes are not covered. As used 

in this subseetion: 

(ii "free lanee eorrospondent" is a person who sublllits artielos or photographs for publication and 

is paid by the article or by tho photograph; and 

(iii "newspaper carrier" moans a person ,.,ho pro•;rdes a news13aper with the service of delivering 

newssiapers singly or in bundles. The terrn does net include an olllployee of the pa13er who, incidentally to 
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the employee's main duties, sames or delivers papers. 

2 (h) ser•;iees pedermed by real estate, seourities, and insuranee saleof3eeple paid solely by 

3 commissions and without §uarantee ef minimum earnin§s; 

4 Ii) servIee pertermeEI in the employ et a school er university if the ser•,•ioe is performed by a student 

5 who is enrolled and is re§lularly attendin§I classes at a schoel er uni•,•ersit',' or b·,· the spouse of a student 

6 if the Sf3euse is advisee, at the time that the spouse eemmenoes to perferm the service, that the 

7 en=ipleyn,ent et the spouse te perform the ser•;iee is pre•;ided under a pro§ram te provide finaneial 

8 assistanoe te the stueent b•r the seheel er uni>;ers1ty and that the employment will net be severed by any 

9 pro§ran, of unen=ipleyn=ient insurance; 

10 (j) servise perforn,ed by an individual who is enrolled at a nonprofit er l'HJ.blie eausational insrituti'en, 

11 which normall•r n=iaintains a re§ular faoulty and surrioulun, and norn,ally has a re§lularly organized body m 

12 students in attendanee at the plaee where its eduoational aotiv1ties are earried on, as a student in a full time 

13 program taken for eredit at an institution that oombines acadeR'lio instruetion with worl1 experiense if the 

14 service is an integral part ot the program and the institution has eertified that fast to the employer, Clccept 

15 that this subseetion does not apply to service perforR'led in a program established for er on behalf of an 

1 6 employer or §roup of employers; 

17 (k) servioe performed in the emplo•,• of a hosf3ital if the servise is perfom10d b~· a patient of the 

1 8 hospital; 

19 (I) sep,•ices perforR'led by a oosmotolo§iSt who is lieensed under Title 37, chapter 31, or a barber 

20 wh0 is liseAses under Title 37, shapter ao, aAd: 

21 (i) who has aelmowlea§ed iA writin§ that the sosmotolo§ist or barber is not eo.,,eres by 

22 unemployn,ent insurance and worlrnrs' eoFApensation; 

23 (ii) wi'lo 00ntraets with a eosmetolO§'p' salon, as defined in 37 a 1 101, or a 13arbershop, as definffi 

24 in 37 30 101, which eontraot must show that the eosFAetologist or barber: 

25 IA) is free froFA all control and direction of tho owner in the oontraet; 

26 (B) receives pa~•ffient fer ser·1ioes from insi•tidual olientele; and 

27 (C) leases, rents, or furnishes all of the sosFAetologist's or 13arber's own oqui13ment, skills, or 

28 knowledge; af\d 

29 (1i,i\ Nhese centraet giNes rise to an action lor sreaeh of eontraot In tho e,·ent of oonuaet 

30 termInatIon (the existence of a sin§IO Ii sense fer the cosR'letole§y salen or barsershop R'lay not trn oonstrued 
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as a lasl( of froedoFA fro FA sontrol or direstien under this subsestienl; 

2 (FAI sasual labor not in the sourse of an eFAplo~·er's trade or business perforFAed in any salendar 

3 quarter, unless the cash reFAuneration paid for the servise is $e0 or FAore and the servise is perforFAed by 

4 an 1ndi11idual h'ho is regularly eFAployed by the eFAployer to perform the servise. "Regularly employed" 

5 FAeans that the servises are performed durin€1 at least 24 days in the same quarter. 

6 (n) eFAployFAent of sole proprietors, workin€1 members of a partnership, or members -o+--.a 

7 member FAanaged limited liability sompany that has filed with the sesretary of state; 

8 (el servises 13erforFAed for the installation of floor coverings if the installer: 

9 Iii bids or negetiatos a contrast prise based upen work 13erforFAed by the yard or b~' the Job; 

10 (iii is paid upon sompletien et an agreed upen 130rtien ef the jab er after the jab 1s sempletod; 

11 (iiil ma'f fC)erforffl ser't'ioes fer an•1<ene with01,1t limitatisn; 

12 (i•;) may ascept or rejest any job; 

13 (v) furnishes substantially all tools and equipment nesessary to provide tho servioes; and 

14 (Y1) worl(S under a •,o;ritten sontrast that: 

15 IAI g1>1es rise to a breach of contract astion if the installer or any other party fails to perform the 

16 contrast ebligatiens; 

17 (Bl states that the installer is net covoroa 13y unemplo•;ment insuranse; and 

18 (GI requires the installer to proYide a ourrent worlrnrs' soFApensation polisy or to obtain an 

19 OJWFAption from workers' sompensation requirenients; 

20 (pl employment of a direst seller as defined in 26 U.S.G. 3e08; 

21 (ql seryiees performed 13y a petroleum land professional. /\s useEI in this s1,1bsection, "potroleuFA 

22 land professional" means a person hho: 

23 Ii) is engaged primarily in negotiating for the aequisition or Elivestit1,1re ef mineral rights or 1n 

24 negotiatin€1 a business agreement for the m(pleration or ElevelopFAent of FAinorals; 

25 Iii) is paid fer ser,,.ices that are Elirectly relateEI to the sompletion of a sontracted speeifie task rather 

26 than on an houri)' ,...,age basis; ane 

27 liiil performs all serviees as an inElepenElent contractor pursuant to a written contract. 

28 12) Employment does not inslude elected publie effieials. 

29 (3) Fer the purposes of 39 51 203161, the term "eFApleyFAent" does not apply to service performed: 

30 la) in the employ of a ehursh or eon>,<entien er assse1ation of churehes er an organization mat is 
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operated primarily for religious purpesos ans that is operated, super·,'ised, eontro-Het!, or prine1pall·,· 

sup13orted by a chureh or convention or assoeiation of ehurehes; 

(bl by an ordaines, eommissioned, or lieensed minister of a ehureh in the eHereise of the church's 

ministry or bv a member of a religious orEier in the eJwreise of suties requires by the orEier; 

(cl in a faciliW coneuetee fer the pur13ose of carrying out a 13rogram of rehabilitation tor individuals 

whose earning oapacity is impaired by age or physical er mental deficiency or iniur't' or providing 

remunerative ,,..,orl( for indi'.•iEiuals who, because of impaired 13h~·sieal er mental capac:ty, eannot be reaEiily 

absorbed in the oem13etitive labor market by an individual reeeiving rehabilitation or remunerati'o'e work; 

(di as 13art of an unemployment wori( relief or werll training program assisted er financed in whole 

or ;,n 13art b•; a federal agency or an1• agenG't' of a state or 13olit1eal subdivision of the state bv an individual 

reeei,·ing worll relief or work training; or 

(el for a state prison or other state correctional or custodial institution by an inmate of that 

institution, 

(4) An individual found to be an inde13endent eontraotor by the de13artment under the terms of 

39 71 401(3) is considered an inde13endent contraster for the pur13oses of this ohapter. An independent 

oontractor is not preeludos from filing a claim for lrnnefits and recei,·ing a determination pursuant to 

39 61 2402. 

(el This seetion doss not apf3IV te a state er local go ... ornmental entit•r or a nonprofit organization 

defines under section 601 (cl(3I of tho lntornal Revenue Code unloss the servioe is eJwluded from 

Offipl,o•;ment as def;,nes in the Feaeral Unemployment Tm< Act,'" 

161 A person in either of the following circumstances is not considered to eo employed for tM 

purposes of this ohaptor: 

(al a person placed as a participant in a publio assistance program authorized by Title §3 into a 

worl< settinEJ tor the purpose of developing omployment sl(ills, The plaoement may be with either a public 

or private omployer. The exclusion Eioes not apply to an employment relationship tormes in the y,•ork 

settinEJ outside the scope of tRe em13loymont sl<ills aetivities authorizeEI by Titlo 63. TAD eJwlusion is only 

to the Clltent permitted by any federal law aoverning the im13lementation of unem13loyment program 

standards by a stats. 

(bi a person serving as a foster parent, licensod as a foster care pro·iider in aceordaneo with 

41 3 1141, and pro,'lding ears witRout wa§le eornpensatIon to no more than sill foster ehildren in the 
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provider's own residence. The person ma'( receive reiml3wsement for provisin§ room and 13oard, obtainin§ 

2 

3 

4 

5 

6 

7 

training, respite care, leisure ans recreational activities, ans provising for other neess and activities arisin§ 

in the provision of in home foster care. The OJrnlusion is onlv to the ei(tent permitted by any federal law 

go~'ornIng the implementation of unemployment program standards by a state. 

Section 2. Section 39-71-118, MCA, is amended to read: 

"39-71-118. Employee, worker, volunteer, and volunteer firefighter defined. I 1 I The term 

8 "employee" or "worker" means: 

9 (al each person in this state, including a contractor other than an independent contractor, who is 

10 in the service of an employer, as defined by 39-71-117, under any appointment or contract of hire, 

11 expressed or implied, oral or written. The terms include aliens and minors, whether lawfully or unlawfully 

12 employed, and all of the elected and appointed paid public officers and officers and members of boards of 

13 directors of quasi-public or private corporations, except those officers identified in 39-71-401 (2), while 

14 rendering actual service for the corporations for pay. Casual employees, as defined by 39-71-116, are 

15 included as employees if they are not otherwise covered by workers' compensation and if an employer has 

16 elected to be bound by the provisions of the compensation law for these casual employments, as provided 

17 in 39-71-401 (2). Household or domestic employment is excluded. 

18 (bl any juvenile performing work under authorization of a district court judge in a delinquency 

19 prevention or rehabilitation program; 

20 (cl a person receiving on-the-job vocational rehabilitation training or other on-the-job training under 

21 a state or federal vocational training program, whether or not under an appointment or contract of hire with 

22 an employer, as defined In this chapter, and whether or not receiving payment from a third party. However, 

23 this subsection does not apply to students enrolled in vocational training programs, as outlined in this 

24 subsection, while they are on the premises of a public school or community college. 

25 (di an aircrew member or other person employed as a volunteer under 67-2-105; 

26 (el a person, other than a juvenile as defined in subsection (1)(b), performing community service 

27 for a nonprofit organization or association or for a federal, state, or local government entity under a court 

28 order, or an order from a hearings officer as a result of a probation or parole violation, whe\her or not under 

29 appointment or contract of hire with an employer, as defined in this chapter, and whether or not receiving 

30 payment from a third party. For a person covered by the definition In this subsection ill(e): 
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(i) compensation benefits must be limited to medical expenses pursuant to 39-71- 704 and an 

2 impairment award pursuant to 39- 71-703 that is based upon the minimum wage established under Title 39, 

3 chapter 3, part 4, for a full-time employee at the time of the injury; and 

4 Iii) premiums must be paid by the employer, as defined in 39-71-117(3), and must be based upon 

5 the minimum wage established under Title 39, chapter 3, part 4, for the number of hours of community 

6 service required under the order from the court or hearings officer. 

7 (f) an inmate working in a federally certified prison industries program authorized under 53-1--301: 

8 and 

9 (g) a person who is an enrolled member of a volunteer fire department, as described in 7-33-4109, 

1 0 or a person who provides ambulance services under Title 7, chapter 34, part 1. 

11 (2) The terms defined in subsection ( 1) do not include a person who is: 

12 (a) participating in recreational acnvity and who at the time is relieved of and is not performing 

13 prescribed duties, regardless of whether the person is using, by discount or otherwise, a pass, ticket, 

14 permit, device, or other emolument of employment; 

15 (b) performing voluntary service at a recreational facility and who receives no compensation for 

16 those services other than meals, lodging, or the use of the recreational facilities; et 

17 (c) performing services as a volunteer, except for a person who is otherwise entitled to coverage 

18 under the laws of this state. As used in this subsection (2)(c), "volunteer" means a person who performs 

19 services on behalf of an employer, as defined in 39-71-11 7, but who does not receive wages as defined 

20 in 39-71-1 230 

21 Id) placed as a participant in a public assistance program authorized by Title 53 into a work setting 

22 for the purpose of developing employment skills. The placement may be with either a public or private 

23 employer. The exclusion does not apply to an employment relationship formed in the work setting outside 

24 the scope of the employment skills activities authorized by Title 53. 

25 (e) serving as a foster parent, licensed as a foster care provider in accordance with 41-3-1141, and 

26 providing care without wage compensation to no more than six foster children in the provider's own 

27 residence. The person may receive reimbursement for providing room and board, obtaining training, respite 

28 care, leisure and recreational activities, and providing for other needs and activities arising in the provision 

29 of in-home foster care. 

30 (3) With the approval of the insurer, an employer may elect to include as an employee under the 
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provisions of this chapter any volunteer as defined in subsection (2)(c). 

2 (41 (al The term "volunteer firefighter" means a firefighter who Is an enrolled and active member 

3 of a fire company organized and funded by a county, a rural fire district, or a fire service area. 

4 lb) The term "volunteer hours" means all the time spent by a volunteer firefighter in the service 

5 of an employer, including but not limited to training time, response time, and time spent at the employer's 

6 premises. 

7 15) (a) If the employer is a partnership, sole proprietor, or a member-managed limited liability 

8 company, the employer may elect to include as an employee within the provisions of this ctiapter any 

9 member of the partnership, the owner of the sole proprietorship, or any member of the limited liability 

10 company devoting full time to the partnership, proprietorship, or limited liability company business. 

11 (b) In the event of an election, the employer shall serve upon the employer's insurer written notice 

12 naming the partners, sole proprietor, or members to be covered and stating the level of compensation 

13 coverage desired by electing the amount of wages to be reported, subject to the limitations in subsection 

14 (5)(d). A partner, sole proprietor, or member is not considered an employee within this chapter until notice 

15 has been given. 

16 (c) A change in elected wages must be in writing and is effective at the start of the next quarter 

17 following notification. 

18 (di All weekly compensation benefits must be based on the amount of elected wages, subject to 

19 the minimum and maximum limitations of this subsection. For premium ratemaking and for the 

20 determination of weekly wage for weekly compensation benefits, the electing employer may elect not less 

21 than $900 a month and not more than 1 1/2 times the average weekly wage, as defined in this chapter. 

22 (6) (al If the employer is a quasi-public or a private corporation or a manager--managed l1m1ted 

23 liability company, the employer may elect to include as an employee within the provisions of this chapter 

24 any corporate officer or manager exempted under 39-71-401 (2). 

25 (b) In the event of an election, the employer shall serve upon the employer's insurer written notice 

26 naming the corporate officer or manager to be covered and stating the level of compensation coverage 

27 desired by electing the amount of wages to be reported, subject to the limitations in subsection (5)(d). A 

28 corporate officer or manager is not considered an employee within this chapter until notice has been given. 

29 le) A change in elected wages must be in writing and is effective at the start of the next quarter 

30 following notification. 
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(di All weekly compensation benefits must be based on the amount of elected wages. subject to 

2 the minimum and maximum limitations of this subsection. For premium ratemaking and for the 

3 determination of the weekly wage for weekly compensation benefits, the electing employer may elect not 

4 less than $200 a week and not more than 1 1 /2 times the average weekly wage, as defined in this chapter. 

5 (71 {al The trustees of a rural fire district, a county governing body providing rural fire protection, 

6 or the county commissioners or trustees for a fire service area may elect to include as an employee within 

7 the provisions of this chapter any volunteer firefighter. A volunteer firefighter who receives workers· 

8 compensation coverage under this section may not receive disability benefits under Title 19, chapter 1 7. 

9 (bl In the event of an election, the employer shall report payroll for all volunteer firefighters for 

10 premium and weekly benefit purposes based on the number of volunteer hours of each firefighter times the 

11 average weekly wage divided by 40 hours, subject to a maximum of 1 1 /2 times the average weekly wage. 

12 (8) Except as provided in chapter 8 of this title, an employee or worker in this state whose services 

13 are furnished by a person, association, contractor, firm, limited liability company, or corporation, other than 

14 a temporary service contractor, to an employer, as defined in 39- 71-11 7, is presumed to be under the 

15 control and employment of the employer. This presumption may be rebutted as provided in 39-71-11 7 I 31. 

16 19) For purposes of this section, an "employee or worker in this state" means: 

1 7 la) a resident of Montana who is employed by an employer and whose employment duties are 

18 primarily carried out or controlled within this state; 

19 (bl a nonresident of Montana whose principal employment duties are conducted within this state 

20 on a regular basis for an employer; 

21 le) a nonresident employee of an employer from another state engaged in the construction industry, 

22 as defined in 39-71-116, within this state; or 

23 (di a nonresident of Montana who does not meet the requirements of subsection (911b) and whose 

24 employer elects coverage with an insurer that allows an election for an employer whose: 

25 (1) nonresident employees are hired in Montana; 

26 (ii) nonresident employees' wages are paid in Montana; 

27 (iii) nonresident employees are supervised in Montana; and 

28 (iv) business records are maintained in Montana. 

29 I 10) An insurer may require coverage for all nonresident employees of a Montana employer who 

30 do not meet the requirements of subsection (9)(b) or (9iidl as a condition of approving the election under 
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subsection (9)idl." 

Sestion 6. Seetion 39 71 401, MCA, is arnended to read: 

"39 71 401. Emplo·,ments eo\·ered and employments exempted. I 1) Except as provid<J4--+R 

subsection 12), the Workers' Gorn13ensatien Act ap13lies ts all ernployers, as defined in 39 71 117, and to 

all ernpleyees, as defined in 39 71 118. An ornplo~·or who has any ornployeo in service un, J-att-y 

appointrnent er eontraet sf hire, expressed er irnplied, oral or written, shall eleet to be bound by tho 

provisions of eornpensatien plan ~Je. 1, 2, er 3. Eash ernpleyeo whese ernple·rer is beund by tl1e Workers' 

Gernpensation Aet is subject to and bound by the eornpensation 13lan that has been sleeted by tho 

ern13leyer. 

12) Unless the orn13loyer eleets eoverage for these ern13loyments under this chapter and an insurer 

allows an electien, the Workers' Gernpensation /\et does not apply to any of the following ernploymonts: 

la) househeld and dernestic ernployrnent; 

lb) easual ernpleyrnent as defined in 39 71 116; 

(cl ern13loyrnent sf a depenElent rnernber sf an ernpleyer's farnily for whorn an e><ernptIon rnay be 

clairnod b~· tRe ern13lo·ror under tRe federal Internal i;{evenuo Godo; 

Id) ornployrnont of sole 13ro13rieters, werl,ing rnernsers ef a partnershi13, or worl,ing rnernbers of a 

rnernber rnanaged lirnited liability eornpany, ei<eept as 13rnviEled in subseetion 13); 

(el ernpleyrnent of a broker or salesman salesperson performing under a license issued by the beard 

of realty regulation; 

(fl em13loyrnent of a Elirect seller as dofined in 26 U.S.G. 3608; 

(g) employment for whisR a rule of liaeilit'f for injury, oseupatienal disease, or death is provided 

under tho laws of the UniteEl States; 

(hi em13loyment of a person performing sorvieos in roturn for aid er sustenance only, elcoept 

emplo·,·ment of a volunteer unEler 67 2 106; 

(i) employment with a railreaEl engageEl in interstate eemmeree, exeept that railroad eonstruetion 

werl, is included in and subject to the 13rovisiens sf this eha13ter; 

(jl ern13loyment as an offisial, ineluEling a timer, referee, er judge, at a setcteol amateur athletie 

e,·ent, unless tRe person is etherwise ernployod ey a sotcteel distriet; 

II() em13lovrnent of a persen perferming sorYioos as a newspaper earrier or free lanee eorrespondent 

legi.dative 
-..._, Services 

\!!_ivision 
- 17 - HB 146 



55th Legislature HB0146 02 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

if the person performing the ser.·ioes or a parent or guardian of the p_erson performing the ser>,•iees in the 

ease of a minor has aoknowledged in writing that the person performing the services and the servIoes are 

not oo·,·ered. As used in this susseotien, "free lanoe oorrespondent" is a person who susmits art1oles or 

photographs for puslioation and is paid by the artiole er sy the photograph. As used in this subseot1on, 

"newspaper carrier": 

Ii) is a person who provides a newspaper with the servioe of deli·,•erin§ newspapers singly or ri 

sundles; but 

Iii) Eioes net ineluEie an employee of the paper who, inoidentally to the employee's main duties, 

oarries er delivers papers. 

II) oesmetelogist's servioes and barber's servIoes as defined in 39 61 204(1)11); 

Im) a person who is employed by an enrolled tribal memser or an assoe1ation, susiness, 

oorporation, or other entity that is at least 61 % owned b1• an enrolled tribal FAember or FA □ msers, •Nhose 

business is oonduoted solely within the exterior boundaries of an lnEiian reservation; 

lnl employment of a Joolrny perforFAing under a lieense issued by the board of horseraoin§ from-me 

tiFAe !hm. the jockey reports to the scale room prior to a raoe through the time mm. the jockey is weighed 

out after a raoe if the joolrny has aeknowledged in writin§, as a condition of lieensing by the board of 

horseraeing, that the joekey is not severed under the Workers' GeFApensation Aet while perforFAin§ ser,•Ices 

as a joeke)'; 

lo) employffient of an effiployer's spouse for whoffi an e11emption based en marital status ma)' be 

claimed b•1• the eFAployer under 26 U.8.C. 7706; 

(pl a person who performs servioes as a petroleuffi land professional. /\s used in this subsection, 

a "petroleum land professional" is a person who: 

lil is engaged priFAaril)' in negotiatin§ fer the aoquisitien or divestiture of mineral rights er in 

negotiating a business agreeffient fer the exploration or deYelopffient of minerals; 

iii I is paid for ser11iees that are diroetly related to the eompletion of a oontracted speoific task rather 

than on an hourly wage basis; and 

(iiil performs all ser·1iees as an independent eentraotor pursuant to a •A·ritten contract. 

lql an offioer of a quasi publie or a FJri11ato oerperatien er manager of a A'lana§er managed limited 

liability eon:lpany ,,.,,ha qualifies under one or FAere of the following provisions: 

Iii the officer or A'lana§er is en§aged in the ordinary duties of a worker for the corporation or the 
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lirnited liability oornpany and does not reeeive any pay from the eorporation or the limited liability eempan')' 

2 for pertormanoe el the Elutios; 

3 (iii the otfioer or mana§er is en§a§JeEl primarily in ho1cJseholEl employrnent tor tho oorporation or tho 

4 limited liability oornpany; 

5 (iii) the ottieor or rnana§er owns 20~<o or rnoro of the number of shares et stoek in the corporat:011 

6 or owns 20% or more et the limited liability eornpany; or 

7 Ii,•) the officer or mana§er is the spo1cJse, ohilEl, adopteEl ehila, stepehilEl, mother, father, sori in law, 

8 Eia1cJ§hter in law, nephew, nieee, brother, or sister of a corporate otfieer who owns 20% or more of the 

9 number of shares of stoel1 in the eorporation or who owns 20% or more of the limiteEl liability company~ 

1 O {rl a person plaoeEl as a partieieant in a 0icJblio assistaneo eroaraFFI authorizes by Title §3 into a 

11 work sett/A§ for the eureose ot de¥oloeing eFF113low1rnnt sl1ills. The 0laeeFF1ent FF1ay be with either a eublie 

12 or eri¥ate employer. The e>cslusion Eloos not aeely to an 0FF10Io•I•ment relationshie formed in the worl( 

13 setting outsiEle the sooee of the eFF10loyFF1ent sl1ills aoti',•ities a1cJthorizeEl 13y Title §3. 

14 Isl a eerson serving as a foster parent, lioenseEl as a foster oare ero¥ider in aoeorElanee w1tR 

15 41 3 11 41, and ero¥iEling eare witho1cJt wage coFF10ensation to no FFIOre than si>c foster ehildren in the 

16 eroviEler's own resiElen~e. Ti'lo aerson rnay reeeive reiFF1burseFF1ent for aro,·iEling room and board, obtaining 

17 uainin§, resaite care, leisure and reereational aeti',<it1os, and aroviding for other needs and aetivities arising 

18 in the arovision of in hoFF1e foster eare. 

19 13) (a) A sole proprietor, a worllin§ memser of a partnersi'lip, or a workin§ FFIOFFll3er -Of-,, 

20 meml3er mana§ed limited liability eompany who represents to the publie that the person is an independent 

21 eontraetor shall eleet to be 1301cJAd persoAally and inEli,•iEl1cJally 13y the pro,•isions of eompensation plan 1'ffi., 

22 1, 2, or 3 but may appl, to tho departR1ent for an OHOR1ption froR1 the 'Norkers' CoFF1pensation Act. 

23 1131 The applieation FF1ust be FF1aae in accorElance with the rules aElopteEl by the aepartment. There 

24 is no fee for the initial applieation. Any s1cJl3seEjuent applieation FFIUSt 13e aeeoFF1panied by a $2§ applieation 

25 fee. The application fee must 13e depositeEl in the adFFlinistration fund established in 39 71 201 to offset 

26 the eosts of aEJministerin§ tho pro§raffi. 

27 (c) WheA an applieation is appro 1,ed b-,• the departFFlent, it is conel1cJsive as to the status of an 

28 inElependent eontractor and preeluaes the applioant froFFI obtainina benefits under this ehapter. 

29 (Ell The e>mmptIon, if approved, reFAaIns IA effoot for 1 year followin§ tho Elate of the Elepartment's 

30 approval. To FAaima1n the independent contraster status, an inElepenElent eontraetor shall annually submit 
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a renewal applioat:on. A renewal applisation must be submitted fer all independent sontractor 0Hemptiono 

2 approved as of July 1, 199§, or thereafter. The renewal application and the $2§ renewal applieat1on lee 

3 must be reeeived b~' the department at least 30 days prior te the anni·,ersary date of the previously 

4 approved eJCemption. 

5 (el /\ person who mal<es a false statement or misrepresentation soneerning that person's status 

6 as an 0>wmpt independent sontraetor is subjeet to a civil penalty of $1,000. The department may impose 

7 the penalty for each false statement or misrepresentation. The penalty must be paid to the uninsuroo 

8 employers' fund. The lien pro,,isions of 39 71 §Ge apply to the penalty imposed by this sectim1--c 

9 (f) If tho departffient denies the applisation for enemption, the applioant may contest the denial by 

10 petitioning for review ef the deeision by an appeals referee in the manner proviefod for In 39 § 1 1109. An 

11 applisant dissatisfied with the decision of the appeals referee may appeal the deeision in aeeorsanco with 

12 the procesure established in 39 §1 2403 and 39 §1 2404. 

13 {4) {a) /\ corporation or a manager managed liA'liteEl liability eoffipan~' shall pro•;ide coverage for its 

14 employees under the 13rovisions of coffipensation plan ~Jo. 1, 2, or 3. A quasi public corporation, a private 

15 sorporation, or a ffianager manages liA'litoEl liability eoffipany may elect coverage for its cor13orate offisers 

16 or managers, who are otherwise Blt0ffil3t unEler sussection 121, sy giving a written notice in the followin§ 

17 manner: 

18 (ii if the em13IO)'0r has eleeteEl to se sound s~· the pro,•isions of coffi13onsation plan No. 1, sy 

19 delivering the notice to the soard of directors of the eor13oration or to the management organization of the 

20 manager man aged limited liability sampan 1 ; or 

21 (iii if the emplo~·er has elected to so bouns by ti'lo pro,·isions of eompensation plan No. 2 or 3, by 

22 delivering the notiee to ti'le board of Elireetors of the corporation or to ti'lo management organization of the 

23 manager managed limited liability eompany ans to the insurer. 

24 lb) If tAo employer ehangos plans or insurers, tAe 0FHployer's previous election is not effective ans 

25 the effi13loyer si'lall again ser,·e notice to its insurer ans to its board of directors or the A'lanagement 

26 organization of the ffianager managed liA'liteEl liability eoffipany if the effi13loyer eleets to be seuns. 

27 1§) The appeintffient or eleetion of an employee as an offieer et a oorporation, a partner In a 

28 partnership, or a member in or a ffianagor of a liffiited liability eeffi13any for the purpose of eiwmptin§ thB 

29 employee from soverage under this ehapter does not entitle the officer, partner, ffiOmser, or manager to 

30 0><0A'lptIon froffi eo·~erage. 
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[61 Eash eR'lpl0','er shall post a si§A iA the workplaee at the loeatieAs where Aetiees te eR'lplo·, ees 

2 are norR'lally posted, iAferR'liA§ eR'lplo~•oes about the eR'lployer's current 13rovision of worlrnrs' eoR'lpensation 

3 insuraneo. A worl(plaeo is aAy leeatioA where an eR'lpleyee perferR'ls aAy worl( related act in the eourso of 

4 OR'li3loyR'lont, re§ardless et whether the loeatioA is teR'lperary or perR'lanent, and includes the place of 

5 business er preperty of a third person while the eR'lployer has aeeess to or eontrol over the plaee of 

6 business or propert1• for the purpsse of earryiA§ OA the eR'lployer's usual trade, 13usiAess, or eeeupatiori. 

7 The sign Fl'IUst be provided b•,• the departR'lent, distril3uted threu§h insurers or direct!',' by the department, 

8 aAd posted 13y eR'lpleyers in aeeerdanee with rules aElopted by the departR'leAt. An eR'lplo•,•er who purposul1• 

9 or knewin§ly fails te pest a si§A as pra·ridod in this subseetion is subjeet to a $ 130 fine for eaeh eitation." 

10 

Section 3. Section 53-4-603, MCA, is amended to read: 11 

12 "53-4-603. FAIM project -- components. (1) The aid to families with dependent children part of 

13 the FAIM project consists of three components referred to as the job supplement program, pathways, and 

14 the community services program. 

15 (2) The job supplement program is an alternative to the components of the FAIM project that 

16 provide cash assistance. An eligible family may receive assistance under the job supplement program 

17 instead of receiving assistance under pathways or the community services program or may receive 

18 assistance under the job supplement program either prior to or after receiving assistance under pathways 

19 or the community services program. 

20 (3) Services that may be provided to eligible individuals in the job supplement program include: 

21 (a) full medicaid benefits for dependent children, as provided in 53-6-101, and basic medicaid 

22 benefits for specified caretaker relatives, as provided in 53-6-1 01, if waivers of federal law are granted by 

23 the secretary of the U.S. department of health and human services that permit limited benefits. However, 

24 a specified caretaker relative who is pregnant is entitled to full medicaid benefits. 

25 (bl child-care assistance, as provided in 53-4-611 and as specified by the department by rule; 

26 (cl assistance in obtaining child support; and 

27 (d) a one-time only cash payment to meet special employment-related needs of the family. In order 

28 to receive a one-time cash payment, the family is required to agree not to apply for or receive cash 

29 assistance for a period of time based on the size of the one-time cash payment received. 

30 (4) (al Pathways may provide eligible individuals with job training and education; resource referrals; 
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assistance in obtaining child support; one-time cash payments for special employment-related needs; 

child-care assistance, as provided in 53-4-611 and as specified by department rule; cash assistance 

payments; full medicaid benefits for dependent children, as provided in 53-6-101; and basic medicaid 

benefits for specified caretaker relatives, as provided in 53-6-101, if waivers of federal law are granted by 

the secretary of the U.S. department of health and human services that permit limited benefits. However, 

a specified caretaker relative who is pregnant is entitled to full medicaid benefits. 

(bl A specified caretaker relative in a single-parent family may receive assistance under pathways 

for a maximum of 24 months. The 24 months do not need to be consecutive. 

(c) Specified caretaker relatives in a two-parent family may receive assistance under pathways for 

a maximum of 18 months. The 18 months do not need to be consecutive. 

(5) In the community services program, a specified caretaker relative who has received the 

maximum number of months of assistance allowable under pathways may conti11ue to receive assist~nce 

for the specified caretaker relative's needs if the specified caretaker relative performs community service 

work as required by the department. A specified caretaker relative who performs community service work 

as required is entitled to cash assistance for the specified caretaker relative's needs and basic medicaid 

benefits, as provided in 53-6-101, if waivers of federal law are granted by the secretary of the U.S. 

department of health and human services that permit limited benefits. However, a specified caretaker 

relative who is pregnant is entitled to fuli medicaid benefits. Job training and education, resource referrals, 

and assistance in. obtaining child support may also be provided if determined by the department to be 

appropriate. Child-care assistance may be provided as set forth in 53-4-611 and as specified by department 

rule. 

16) Failure of a caretaker relative to participate in community service work as required must result 

in the needs of the specified caretaker relative being removed from the cash assistance payment. 

( 7) A dependent child who meets all eligibility requirements for aid to families with dependent 

children may receive assistance under any component of the FAIM project without any time limits. 

(8) The department shall furnish worl1ers' compensation eovora§o, as provided in 39 71 11 B, for 

recipients in any component et the r;;/\IPA project who perform comm1:1nit'f service worl( or who partieipate 

in a work eJqierience pro§ram. 

(8) A PRIVATE EMPLOYER SHALL INCLUDE IN THE EMPLOYER'S WORKERS' COMPENSATION 

COVERAGE A PERSON PLACED AT THE EMPLOYER'S WORK SITE AS A PARTICIPANT IN A PUBLIC 
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ASSISTANCE PROGRAM AUTHORIZED BY TITLE 53. 

2 (91 THE DEPARTMENT MAY ENTER INTO AN AGREEMENT TO REIMBURSE A PRIVATE EMPLOYER 

3 FOR THE PREMIUM COST OF WORKERS' COMPENSATION COVERAGE FOR A PARTICIPANT OF THE 

4 PROGRAM WHO IS PLACED AT THE EMPLOYER'S WORK SITE FOR JOB TRAINING IF THE EMPLOYER 

5 HAS ELECTED COVERAGE AS ALLOWED IN 39-71-118. 

6 (10) A STATE AGENCY SHALL ELECT WORKERS' COMPENSATION COVERAGE AS ALLOWED 

7 IN 39-71-118 FOR A PARTICIPANT IN THE PROGRAM WHO IS PLACED AT THE AGENCY'S WORK SITE 

8 FOR JOB TRAINING." 

9 

1 O NEW SECTION. Section 4. Saving clause. [This act] does not affect rights and duties that 

11 matured, penalties that were incurred, or proceedings that were begun before [the effective date of this 

12 act]. 

13 

14 

15 

NEW SECTION. Section 5. Effective date. [This act] is effective on passage and approval. 
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STATE OF MONTANA - FISCAL NOT.E 

Fiscal Note for HB0146. second reading 

DES CR I PT ION OF PROPOSED LEGISLATION: 
An act exempting a person placed as a participant in a public assistance program 
authorized by Title 53 into a work setting for the purpose of developing employment skil2.s 
and child foster care providers from wage ar.d hour requirements. 

ASSUMPTIONS: 
1. Under the new welfare reform law, 30% of families in fiscal 1998 and 35% of families 

in fiscal 1999 who are receiving assistance from the new Temporary Assistance for 
Needy Families (T~~F) block grant must participate in 20 hours of work activities 
each week in fiscal 1998 and 25 hours in fiscal 1999. 

2. In order to achieve these participation rates, at least half of the estimated cash 
assistance recipients must be involved in work activities--4,720 participants in 
fiscal 1998 and 4,704 in fiscal 1999. 

3. The average worker's compensation premium is estimated to be $5.30 per $100 based on 
the minimum wage of $5.15 per hour. 

4. It is assumed that 5% of the caseload each year will be employed by state agencies, 
which will absorb the cost of worker's compensation coverage and another 5% o= the 
participants will be in work activities where other employers fund the cost of 
worker's compensation coverage or work-related activities that do not require 
worker's compensation coverage. 

5. The remaining premium costs may be reimbursed from the federal TANF block grant. 

FISCAL IMPACT: 

Expenditures: 
Benefit Costs 

Funding: 
Federal Funds (TANF Block Grant) 

FY98 
Difference 
$1,205,871 

$1,205,871 

FY99 
Difference 
$1,502,070 

$1,502,070 

EFFECT ON COUNTY OR OTHER LOCAL REVENUES OR EXPENDITURES: 
If counties provide work experience for some TANF participants and decide to pay the 
worker's compensation premiums, they could incur minimal cost. 

Q, .. 1 .. ~ 
DAVE LEWIS, BUDGET DIRECTOR 
Office of Budget and Program 

2- 2.o-r 7 
DATE 

Planning 
RO'H\:L/JOHNS-0N, PRIMARY SPONSOR DATE 

Fiscal Note for HB0146, second reading 
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4 

HOUSE BILL NO. 146 

INTRODUCED BY R. JOHNSON 

HB0146.02 

BY REQUEST OF THE DEPARTMENT OF PUBLIC HEAL TH AND HUMAN SERVICES 

5 A BILL FOR AN ACT ENTITLED: "AN ACT EXEMPTING A PERSON PLACED AS A PARTICIPANT IN A 

6 PUBLIC ASSISTANCE PROGRAM AUTHORIZED BY TITLE 53 INTO A WORK SETTING FOR THE PURPOSE 

7 OF DEVELOPING EMPLOYMENT SKILLS AND CHILD FOSTER CARE PROVIDERS FROM WAGE AND HOUR, 

8 l-.mEMPbGYME~JT l~IS~RANGE, ANO WORKERS' GGMPENSATIG~I REQUIREMENTS; AMENDING 

9 SECTIONS 39-3-406, ae e 1 201, ae e 1 204, 39-71-118, ae 71 401, AND 53-4-603, MCA; AND 

10 PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

11 

12 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 
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55th Legislature 

HOUSE BILL NO. 146 

INTRODUCED BY R. JOHNSON 

HB0146.03 
APPROVED BY COM ON PUBLIC 
HEALTH, WELFARE & SAFETY 

2 

3 BY REQUEST OF THE DEPARTMENT OF PUBLIC HEAL TH AND HUMAN SERVICES 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT EXEMPTING A PERSON PLACED AS A PARTICIPANT IN A 

6 PUBLIC ASSISTANCE PROGRAM AUTHORIZED BY TITLE 53 INTO A WORK SETTING FOR THE PURPOSE 

7 OF DEVELOPING EMPLOYMENT SKILLS ANO Gl-llbO FOSHi;t GARI. PROVIOeRS FROM WAGE AND HOUR, 

8 UNeMPb0¥~4e~JT INSIJRANG!i, ANO WORKfRS' COMPfNS/\TION REQUIREMENTS; EXEMPTING CHILD 

9 FOSTER CARE PROVIDERS FROM WAGE AND HOUR AND WORKERS' COMPENSATION REQUIREMENTS· 

10 DEFINING A PERSON PLACED AS A PARTICIPANT IN A PUBLIC ASSISTANCE PROGRAM AUTHORIZED 

11 UNDER TITLE 53 INTO A WORK SETTING AS AN EMPLOYEE FOR WORKERS' COMPENSATION PURPOSES 

12 ONLY AND REQUIRING WORKERS' COMPENSATION COVERAGE: ALLOWING THE DEPARTMENT OF 

13 PUBLIC HEALTH AND HUMAN SERVICES TO REIMBURSE PRIVATE AND LOCAL GOVERNMENTAL 

14 EMPLOYERS FOR THE COSTS OF WORKERS' COMPENSATION COVERAGE: AMENDING SECTIONS 

15 39-3-406, 39 iii 1 201, 39 iii 1 201, 39-71-118, 39 71 101, AND 53-4-603, MCA; AND PROVIDING AN 

16 IMMEDIATE EFFECTIVE DATE." 

17 

18 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

19 

20 Section 1. Section 39-3-406, MCA, is amended to read: 

21 "39-3-406. Exclusions. (1) The provisions of 39-3-404 and 39-3-405 do not apply with respect 

22 to: 

23 (al students participating in a distributive education program established under the auspices of an 

24 accredited educational agency; 

25 (bl persons employed in private homes whose duties consist of menial chores, such as babysitting, 

26 mowing lawns, and cleaning sidewalks; 

27 (cl persons employed directly by the head of a household to care for children dependent upon the 

28 head of the household; 

29 Id) immediate members of the family of an employer or persons dependent upon an employer for 

30 half or more of their support in the customary sense of being a dependent; 
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(e) any persons not regular employees of a nonprofit organization who voluntarily offer their 

2 services to a nonprofit organization on a fully or partially reimbursed basis; 

3 (f) handicapped workers engaged in work that is incidental to training or evaluation programs or 

4 whose earning capacity is so severely impaired that they are unable to engage in competitive employment; 

5 (g) apprentices or learners, who may be exempted by the commissioner for a period not to exceed 

6 30 days of their employment; 

7 (h) learners under the age of 18 who are employed as farm workers, provided that the exclusion 

8 may not exceed 180 days from their initial date of employment and further provided that during this 

9 exclusion period, wages paid the learners may not be less than 50% of the minimum wage rate established 

10 in this part; 

11 (i) retired or semiretired persons performing part-time incidental work as a condition of their 

12 residence on a farm or ranch; 

1 3 (j) any individual employed in a bona fide executive, administrative, or professional capacity as 

14 these terms are defined by regulations of the commissioner; 

15 (k) any individual employed by the United States of America; 

16 (I) resident managers employed in lodging establishments or personal care facilities who, under the 

17 terms of their employment, live in the establishment or facility; 

18 (m) an outside salesperson or marketing representative paid on a commission, contract, or salary 

19 basis who is primarily employed in selling or marketing products or services in the food distribution industry 

20 for a food broker, wholesaler, or association; 

21 (n) a direct seller as defined in 26 U.S.C. 3508~ 

22 (o) a person placed as a participant in a public assistance program authorized by Title 53 into a work 

23 setting for the purpose of developing employment skills. The placement may be with either a public or 

24 private employer. The exclusion does not apply to an employment relationship formed in the work setting 

25 outside the scope of the employment skills activities authorized by Title 53. 

26 (pl a person serving as a foster parent, licensed as a foster care provider in accordance with 

27 41-3-1141, and providing care without wage compensation to no more than six foster children in the 

28 provider's own residence. The person may receive reimbursement for providing room and board, obtaining 

29 training, respite care, leisure and recreational activities, and providing for other needs and activities arising 

30 in the provision of in-home foster care. 
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(2) The provisions of 39-3-405 do not apply to: 

2 (a) an employee with respect to whom the United States secretary of transportation has power to 

3 establish qualifications and maximum hours of service pursuant to the provisions of 49 U.S.C. 304; 

4 (bl an employee of an employer subject to the provisions of part I of the Interstate Commerce Act; 

5 (c) an individual employed as an outside buyer of poultry, eggs, cream, or milk, in their raw or 

6 natural state; 

7 (d) an outside salesperson paid on a commission or contract basis who is primarily employed in 

8 selling advertising for a newspaper; 

9 (e) a salesperson, parts person, or mechanic paid on a commission or contract basis and primarily 

1 0 engaged in selling or servicing automobiles, trucks, mobile homes, recreational vehicles, or farm implements 

11 if the salesperson, parts person, or mechanic is employed by a nonmanufacturing establishment primarily 

12 engaged in the business of selling the vehicles or implements to ultimate purchasers; 

1 3 (f) a salesperson primarily engaged in selling trailers, boats, or aircraft if the salesperson is 

14 employed by a nonmanufacturing establishment primarily engaged in the business of selling trailers, boats, 

15 or aircraft to ultimate purchasers; 

16 (g) an outside salesperson paid on a commission or contract basis who is primarily employed in 

17 selling office supplies, computers, or other office equipment for an office equipment dealer; 

18 (h) a salesperson paid on a commission or contract basis who is primarily engaged in selling 

19 advertising for a radio or television station employer; 

20 (i) an employee employed as a driver or driver's helper making local deliveries who is compensated 

21 for the employment on the basis of trip rates or other delivery payment plan if the commissioner finds that 

22 the plan has the general purpose and effect of reducing hours worked by the employees to or below the 

23 maximum workweek applicable to them under 39-3-405; 

24 (j) an employee employed in agriculture or in connection with the operation or maintenance of 

25 ditches, canals, reservoirs, or waterways not owned or operated for profit and not operated on a sharecrop 

26 basis and that are used exclusively for supply and storing of water for agricultural purposes; 

27 (k) an employee employed in agriculture by a farmer, notwithstanding other employment of the 

28 employee in connection with livestock auction operations in which the farmer is engaged as an adjunct to 

29 the raising of livestock, either alone or in conjunction with other farmers, if the employee is: 

30 (i) primarily employed during a workweek in agriculture by a farmer; and 
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(iii paid for employment in connection with the livestock auction operations at a wage rate not less 

2 than that prescribed by 39-3-404; 

3 (II an employee of an establishment commonly recognized as a country elevator, including an 

4 establishment that sells products and services used in the operation of a farm, if no more than five 

5 employees are employed by the establishment; 

6 (ml a driver employed by an employer engaged in the business of operating taxicabs; 

7 (n) an employee who is employed with the employee's spouse by a nonprofit educational institution 

8 to serve as the parents of children who are orphans or one of whose natural parents is deceased or who 

9 are enrolled in the institution and reside in residential facilities of the institution so long as the children are 

10 in residence at the institution and so long as the employee and the employee's spouse reside in the facilities 

11 and receive, without cost, board and lodging from the institution and are together compensated, on a cash 

12 basis, at an annual rate of not less than $10,000; 

13 (o) an employee employed in planting or tending trees; cruising, surveying, or felling timber; or 

14 transporting logs or other forestry products to a mill, processing plant, railroad, or other transportation 

15 terminal if the number of employees employed by the employer in the forestry or lumbering operations does 

16 not exceed eight; 

17 (pl an employee of a sheriff's department who is working under an established work period in lieu 

18 of a workweek pursuant to 7-4-2509(1 ); 

19 (qi an employee of a municipal or county government who is working under a work period not 

20 exceeding 40 hours in a 7-day period established through a collective bargaining agreement when a 

21 collective bargaining unit represents the employee or by mutual agreement of the employer and employee 

22 when a bargaining unit is not recognized. Employment in excess of 40 hours in a 7-day, 40-hour work 

23 period must be compensated at a rate of not less than 1 1 /2 times the hourly wage rate for the employee. 

24 (rl an employee of a hospital or other establishment primarily engaged in the care of the sick, 

25 disabled, aged, or mentally ill or defective who is working under a work period not exceeding 80 hours in 

26 a 14-day period established through either a collective bargaining agreement when a collective bargaining 

27 unit represents the employee or by mutual agreement of the employer and employee when a bargaining unit 

28 is not recognized. Employment in excess of 8 hours a day or 80 hours in a 14-day period must be 

29 compensated for at a rate of not less than 1 1 /2 times the hourly wage rate for the employee. 

30 (sl a firefighter who is working under a work period established in a collective bargaining agreement 
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1 entered into between a public employer and a firefighters' organization or its exclusive representative; 

2 (ti an officer or other employee of a police department in a city of the first or second class who 

3 is working under a work period established by the chief of police under 7-32-4118; 

4 (u) an employee of a department of public safety working under a wo;k period established pursuant 

5 to7-32-115; 

6 (v) an employee of a retail establishment if the employee's regular rate of pay exceeds 1 1 /2 times 

7 the minimum hourly rate applicable under section 206 of the Fair Labor Standards Act of 1938 and if more 

8 than half of the employee's compensation for a period of not less than 1 month is derived from 

9 commissions on goods and services; 

10 (w) a person employed as a guide, cook, camp tender, or livestock handler by a licensed outfitter 

11 as defined in 37-47-101; 

12 Ix) an employee employed as a radio announcer, news editor, or chief engineer by an employer in 

13 a second- or third-class city or a town." 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

SeotioR 2. SostioR 3Q 61 201, MG/\, is amended to road: 

"39 61 201, GeReFal detinitieRs. /'.s t,JSed in this sha13tor, t,JRloss tho sontoxt clearly reqt,Jires 

otheP«ise, the following definitions a1313l•1: 

(1) "/\nnt,Jal 13a•1roll" n1eans tho total an,01,Jnt of wagos 13aia ey an on113loyeF, rogaraloss of tho time 

el ,aiayn,ont, foF OFRl)IOyFFIOAt 81,JFiR!j a oaloAdaF •tear. 

(2) "Base ,aieriod" n,oaAS the first 4 of tho last 6 com13leted caleAdar quarters in,modiately 13rnceaing 

the first day of an inaiviat,Jal's eonofit yoar. l-lowe• 10F, in the oase of a oemeinea wa§e olaim f3l,JFSt,Jant to 

tho arran§ement a1313rovea ey the secretary ef laeor of tho United States, tho 13aso 13erioa is the 130ri0EI 

a13131ioal31e unaor tho t,JABA1f3l0yn10At law ef the 13aying state. For an individual who fails to meet the 

qualifioations of 3Q e 1 2106 er a similar statute of another state eeoause of a ten1130rary total aisaeility, 

as Elefinoa in 3Q 71 11 e, or a similar statute of another state or the United States, tl=ie ease 13orioa moans 

the first 4 qt,Jarters of the last 6 Ejt,Jarters 13roooding the disaeility if a olaim for <Anem13loyment eonofits is 

files witl=iin 24 months of tl=io aato OR wl:\iol=i tho inai11idt,Jal's disaeility was inourred. 

(3) "Benefits" means tl=ie money 13aymonts 13ayaelo to an indi><idt,Jal, as f3FO'JidoEI in tl=iis sha13toF, 

witl=i rns13est to the individt,Jal's eJnem13loyment. 

(4) "Benefit year", ,.~ith res13eot to any indi>cidual, means the 6 2 sonsest,Jtive week 13eriod eeginnin9 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

1 8 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

with tho first say of tho oaloncJar ,,..,ook in whish tho incJivicJual filos a valicJ olaim for benefits, oxsopt that 

tho bonofit yoar is e3 wooks if filing a no•..., valicJ slaim woulcJ result in 0 11orla1313in§ any quarter of tho baso 

yoar of a pro"iously filocJ now slaim. A subsoquont bonofit year may not bo establishes until tho oxpIratIon 

of tho ourront bonofit yoar. l-iowo¥or, in tho oaso of a soR1binocJ ,.,ago olaiR1 pursuant to tho arrangoR1ont 

appro,•ocJ by tho soorotaP,' of labor of tho 61nitocJ States, tho baso poriocJ is tho poriocJ applioablo uncJor tho 

unomployR1ont law of tho paying state. 

{a) "QoarcJ" R1oans tho boars of labor appeals provisos for in Title 2, ohaptor 1 a, part 17. 

{el "CaloncJar quartor" R1oans tho poriocJ of 3 sonsosuti¥o oaloncJar R1onths oncJing on Marsh 31, 

Juno 30, Soptombor 30, or Dooombor 31. 

(7) "Contributions" moans tho money payments to tho stato unomplo>,•mont insuranoo funs requires 

by this ohaptor but cJoos not inolucJo assessments uncJor 39 e 1 4 04 {4). 

(8l "DopartmeRt" moans tho cJopartR1ont of laser ans incJ1,1stry pro 11icJocJ for in Tit lo 2, ohaptor 1 e, 

part 17. 

(9) "Employing 1,1Rit" moans any incJi¥icJual or organilation (inoluaing tho state go¥ornmont ans any 

of its politisal subcJi11isions or instrumoRtalitios), partnership, assooiation, trust, estate, joint stosk oompany, 

insuraRso oompaR~•, limitocJ liability 00R113any that has files witl:l tl:lo soorotary of stato, or oor13oration, 

whether Elomostio or foroigR, or tho rosoi¥or, trustee in bankr1,1ptoy, trustee or tho trustee's suooossor, or 

legal ro13rosontati¥0 of a cJoooasocJ 13orson tl:lat has or has in its om13loy one or more incJi¥icJ1,1als performing 

sori•isos for it within this state, oxoopt as 13ro,•icJocJ uncJor 39 e1 2O4(1)1a) ans (1){e) . .OIi insi¥iseials 

f:)orforming sorvioos within this state for any employing unit that maintains two or Fnoro separate 

establishments withiR this state are oonsicJorecJ to be employee by a single employing unit for all tho 

pe1r13oses of this oha13tor. EaoR inEli"icJual em13lovoa to perform or assist in performing tRo work of any agent 

or om13loyoo of an omplo 1fing uRit is ooRsicJorocJ to bo oR113loyecJ by tho employing unit for tho purposes of 

this sha13ter, whether tRo incJi"icJual was hires or 13aicJ cJirootly by the employing 1,1nit or b·f tRo agent or 

omplo•foe, pro 11icJocJ tRat tho om13loyin§ ldRit has aotual or oonstruotivo knowlocJgo of tho work. 

I 10) "EmJlloymont offiso" moans a free publis emplo>fmont oUise or bransh of aR offioo 0JleratocJ 

by this state or maintainocJ as a part of a state oontrollocJ system of publis omplB','mont offioos or sush other 

froo publis omploymont oUioes OJlOFatocJ aRcJ maintainoa b·f tho Unites States go"ornmoRt or its 

instreimontalitios as tho cJopartmont may apJlFO¥o. 

111) "F1,1ncJ" moaRs tRo unomJjloymont insmanso f1,1RcJ ostablishoa by this ohaptor to '¥RioR all 
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sontrib.itions and payments in lie.i of sentrib.itiens are reei.iiroEI to be paid ans from which all benefits 

2 provideEI .indor this chapter m.ist bo paiEI. 

3 (12) "Gross miscoml.ist" means a criminal ast, other than a Yiolation of a motor Yehicle traffic law, 

4 for whish aR indiYid.ial has been som•isteEI in a criminal so.irt or has admittes or sons.1st that demonstrates 

5 a flagrant aRs 1 \laRtOR Elicregars of anEI for the rights or title or interest of a fellow employeo or the 

6 employer. 

7 i1 3) "l,,lospital" means an instiWtion that has seen licenses, cortified, or appro,.es sy the state as 

8 a hospital. 

9 (141 "lndopenEloRt contractor" moaRs aR iREli"iEl.ial who rensers ser>,ise in the so.irse of an 

10 occ.ipatioR a Rd: 

11 (al has been and will sontin.ie to so free from control or Elirostion oYor the porformaRce of tho 

12 services, soth .inElor a sontract aRd in fast; anEI 

13 (bl is engages in aR insoponElontlv establishes traElo, ocs.ipation, JJFDfossion, or b.isiness. 

14 (161 (al "lnstitt1tion of higher odt1sation", for the Irnrposos of this part, nooans an os.isational 

15 institYtion that: 

16 (il admits as rogt1lar stt1sontc onlv inEli><id.ials haYing a cortifisato of gradt1ation from a high school 

17 or tho rosogni;i:od eei.iiYalent ef a cortifisato; 

18 (ii) is legally ai;thorizod in this state to pro'v'ido a program of ost1sation soyond high school; 

19 (iii) pro11idos an odt1cational program for whish it awards a sacholor's or higher Elogroo or pro 11 idos 

20 a program that is assoIHaslo for fYII sroElit towarEI a basholor's or higher sogroo, a program of postgradyate 

21 or postdostoral stt1dies, or a program of training to proparo st.iElonts for !lainft1I employment in a resognizod 

22 osst1pation; and 

23 [iv) is a pyslis or othor nonprofit institYtion. 

24 Is) Notwithstanding st1bsostion ( 16)(a), all Yni•;orsitios in this stato aro instit.itions of hi!Jher 

25 od.isation for pt1rposos ef this part. 

26 (1 e) "State" inslt1Elos, in aEldition to the states of tho Unites States of /\morisa, tho Oistrist of 

27 Colt1mbia, Pt10rto Riso, tho Virgin Islands, and tho Oominion of Canada. 

28 (17) "Ta1,0s" moans sontribt1tions ans assessments roeit1irod t1ndor this shaptor bt1t does not inslt1do 

29 penalties or interest for past SYB or Ynpaid sontribt1tions or assessments. 

30 (1 ll) "Unemploymont inst1ranso administration ft1nd" moans tho Ynomploymont insmanso 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

adFFliAistratioA hrnd ostaelist:lod ev tRis st:laptor froFF1111t:list:l adFFliAistrati>«o oxpoAses uAder tt:lis st:lapter must 

ee paid. 

I 1 QI la) "Wages" FFlBaAs all roFRuAoratioA payal:Jlo for persoAal soP1isos, iAoludiAg GBFRFRissioAs a Ad 

BOAUSBS, tho sash Yalue of all FBFRUAOratiOA pavaele iA aA',' FRBdiUFFl OtRBr tRaA sasR, aAd easllpa•, r □ 681Y0d 

J)UFSUant to a diSJ)UtO related to OFFlplO','FFlOnt. Tho F0368A3Blo sasR Yalue of roFRunoration pavaelo in aA•,· 

FRediuFR other than sash FFlUSt 80 estiFFlatod aAd deterFFlined J)UrsuaAt to rules J)fBSOrieod BY the departrnonL 

(13) Tt:le terFFl "wages" does not inslude: 

Iii tt:le aFROUAt of aA',' pa~•FRBAt FRade ev the eFRplover, if tt:le payFReAt 1''36 FRade uAEier a plaA 

ostaalishod for tho eFFlplovees iA geAeral or fer a spooifio class er alasses of oFRployaes, to or SA 13ohalf of 

the BFRpl0','98 for: 

(A) rotirOFROAt; 

12 IBI siakAess er aasideAt disaeility under a ,,..,orkers' soFFlponsation la 1,'I; 

13 IC) FRedisal and t:lospitalization expenses in oonAestioA witR siskness or aosidoAt disaaility; or 

14 (QI doatt:l; 

15 (iii reFRuAeration paid ey a sounty welfare offise fron:i pualis assistanse funds for servisos pertorFFlod 

16 at tho dirostioA and request of tt:le sountv welfare offise; er 

17 (iiil:llil. eFFlployoe expense rein:iaursen:ients or allowanoes for n:ieals, lod9ing, tra,1el, sul3sistense, or 

18 ether expenses, as set fortR in departn:ient rules. 

19 (2G) "Week" FFlOaAs a period of 7 sonsesutive salendar davs ending at FRidAight en Saturday. 

20 (21 I An individual's "weekly eenofit aFRount" n:ieans tho an:ieunt of lrnne*its that the imli> 1idual 

21 would eo entitled to rosoivo for 1 weell ef total unen:iplayn:ient." 

&estion 3, Sostion 39 el 2G4, MCA, is aFF1ondod ta read: 

22 

23 

24 "39 61 30<1. lii11slusiens fFem definition of emplo'fment. ( 1) TRe terFR "eFRpla'fFRent" does not 

25 insluEle: 

26 (a) agrisultural laaor, exsept as proo<ided iA 39 ii 1 20212). If aA en:iplovor is otl:iorwiso suejost ta 

27 tl:iis ol:iapter and Ras agrisultural eFFlplO','FFlOnt, all ornpla•toes 0A9agod in agrisultural laeor n:iust eo oxoluElod 

28 fraFR GO"era90 under tl:iis ot:iaptor if tl:ie ernplo~•or; 

29 Iii in any quarter er oalendar year, as applisaele, does not FRoet eitt:ler of tl:ie tests relating to tl:ie 

30 n:ionotary arnaunt or nun:ieer of en:iployees anel days warkod, far tl:10 suajest wa9es attrieutal31e to 
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2 (ii) keeps separate tiooks aRe resores to assouRt fer the eFAployFAeRt of persoRs in agrisultural 

3 laOOf. 

4 (B) l=iousshole ans asFAostis serviso in a private hoFAe, losal sollege slus, or losal sl=iaptsr of a 

5 solle!Je fraternit',1 er sorerity, exsept as previaee in 39 Ii 1 202(3). If an eFApleyer is etl=ierw1se susJest w 

6 this shapter 3R8 has SOFAestiG servise BFAployFAeRt, all eFAployees en!Ja!J08 in 8BFAestiG ser11ise FAUSt 90 

7 exsluaea froFA s0,10ra9e unaer this shapter if the eFApleyer: 

8 Ii) aoes Rat FAeet the FAenetary payFAeRt test iR aRy quarter er salendar •,•ear, as applisasle, for the 

9 susjest wases attritiutasle te eoFAestis servise; aRe 

1 O (ii) keeps separate seeks aRe raseras ta asse,mt fer the 0FAployFA0Rt of p0rs0Rs iR deFAastis 

11 s0r11 is0. 

12 (el servioe parforFAee as an sffiser or FABFABer ef the srew ef a •,•essel OR the Ra,•i!JaBle waters of 

13 the URitea States; 

14 (El) ser>,•ise perforFA08 BY aR iRai,•iaual iR the 0FAploy ef that iRdividual's SOR, Sat19ht0r, or spouse 

15 a Ra ser· •iso perforFAee s·r a shile uneor the a!Jo of 21 in tho oFAploy of the shila' s father or metl=ier; 

16 (a) ser,•ioa parforFAed iR the eFAploy of aRy other state or its politisal su0ai 11isions or of the Unites 

17 States governFAent er of an instrt1FABRtality of any other state sr states or their pelitioal St1BSi><isions or of 

18 the United States, exoapt that national 13anl,s or9anizad "near the Rational tiaRkin9 la",1 FAay Rot 00 entitles 

1 9 ta 0110FApti0n uRder this suesestion and are susjest ta this shapter tl=le saFAo as state Banks, pro 1, 1ided that 

20 the sor>,isa is exolueoe froFA en,ployFAent as defiRoe in sootion 330elo)(7l of tho Feaeral Unen,ploymont 

21 Tax Ast (2e U.S.G. 330e(s)(7)); 

22 (f) servise iR whioh 1,JROFAployFAont insuranoo is payasle unaor an "non,ployFAent ins1,1ranse S',1sten, 

23 ostatilishod B'f an ast ef son9ress if tl:io eopartFAont BRtors iRto a9reeFAents witl:i tho preper a!Jensios unaor 

24 an ast of songress ans tl:iese a9r00FA0Rts seooFAe eflestive in tl:io FAanner prossritiee in tl:ie MoRtana 

25 AaFAinistrative !2r000aur0 Ast fer tl:ie adsptioR of rules, to pro,•ieo rosiprooal treatn,ont to iRai 11iauals who 

26 l:ia·,o, after asquirin9 petential ri§l:its to tioRofits uRaor tl:iis shaptor, asq1,1iroa ri§l:its ta 1,1nompl0ymont 

27 iRG1,Jranso under an aot sf s0R9ress or 'Nl=io l:ia"o, ahor asquiriR§ potoRtial rigl:its to unoFApleymsRt insuranso 

28 uReor tl:io aot of son9ross, aoquiroa ri91:its ta tienefits under tl:iis sl:iapter; 

29 (9) ser>•ises perforFAed as a newspaper sarrier or free lanse sorrespendont if tl:ie person porforn,ing 

30 tho sorvisos or a paroRt or 9uaraian ef tl:io persoR perferFAin9 the servises in the sass ef a miner has 

CLexls/at/ve 
\Senijces 
"J!.i•ision 

- 9 - HB 146 



55th Legislature HB0146.03 

asknowloEl90EI in writin9 tl=lat tl=le person porferR1in9 tl=lo soruisos anEI tho sorvisos are not sevoroEI. /\s used 

2 in this swt=.aseation: 

3 (ii "froo lanso serrosponElont" is a porsen 'A1ho susR1its artioles or pl=loto9rapl=ls for puslioation aml 

4 is paiEI 13•; tl=le artisle or B\' tRo pReto!jrapR; anEI 

5 (iii "newspaper oarrier" R10ans a person wRo provisos a newspaper witR tl=lo serYioo of Eleli,·erin!l 

6 newspapers sin9ly or in sunElles. The t0rR1 Eloes net inoluEle an eR1ployoo of tho paper who, insiElontally to 

7 tl=le eR1pley00's R1ain Eluties, sarries or Elolivers papers. 

8 (1=11 seryises p0rforR10d B't' real estate, sesurities, and insuranse salespeople paiEI solely 011 

9 soR1R1issions ans witl=lout 9uarant00 of R1iniR1uA1 earnin€JSi 

1 O (i) serviae porforR10EI in tl=le 0rnplo11 of a ssl=lool or university if tl=lo servioo is porforR1od sy a student 

11 wl=lo is enrolled and is FB€JUlarly att0nElin9 slassos at a ssl=lool or universiti,< or sy tl=le spouse of a student 

12 if tl=le s13ous0 is advised, at tl=lo tiR10 tl=lat tl=le s130us0 GBR1R10nsos to 13orforrn tho s0rvis0, tl=lat the 

13 0R113lo~·mont of tho s13ous0 to porforR1 tho s0r,1is0 is 13ro,1id0d under a pro€JraR1 to provide finansial 

14 assistanse to the stuElont sy the sahool or university and tl=lat the 0m13lo1,«mont will ,~ot 00 aovored sy an1' 

15 pro€)ram of un0R1ploymont insuranse; 

16 (jl s0r\'io0 130rforR1od B'I an inEliviElual \l'ho is onrolleEI at a non13rofit or puelis oduoational institution, 

17 wl=lioh norR1all1,1 R1aintains a FO€Jular fasult>f ans surrisuluR1 ans norR1ally has a r09ularly or9anizod soEly of 

18 students in attendanso at tho plaso .,..,horo its eElusational aoti·.,ities aro earried on, as a student in a full tiR10 

19 13ro9raR1 taken for sroElit at an instit1a1tion tl=lat GOR1einos aoadoR1is instrnstion \\'ith work B1'poriansa if tho 

20 s0P,is0 is an into9ral part of tho pro9ram and tho instit1a1tion has sortifiod that fast to tho employer, eMsept 

21 that this s1a1sseotion does not a1313ly to seP.«ioe porfermod in a 13ro€Jram ostaelisl=lod for or on 13ehalf of an 

22 orn13loyor or €JFOU13 of om13loyors; 

23 (k) sor,•iso perforR1od in the OR1ploy of a i:los13ital if ti:le sorvioe is 130rforn,0E1 ey a patient of the 

24 hospital; 

25 II) sori.,ises 13erfermed s·r a sosR1otolo€jist who is lisonsoEI unElor Title 37, sha13ter 31, or a sarsor 

26 WRO is liGOASOEI under Title 37, si:laptor 30, and: 

27 (i) who has asknowlodgoEI in writin!l that ti:le sosmotolo9ist or earlier is not oovered sy 

28 unomplo·1mont ins1a1ranao and werkors' oem130noation; 

29 (ii) who sentrasts with a sesR1otole9y salon, as defined in 37 31 101, or a sarsersl=lop, as defined 

30 in 37 30 101, Y,1hisi:I sontrast R11a1st si:lew that ti:lo oosR1otelO€Jist or bareor: 
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(A) is free frOR"l all SORtrol aRd dirostiOR of tho OWROr iR tho GORtrast; 

2 {B) rosoivos payR1eRt for servisos froR1 iRdividual slieRtole; aRd 

3 (C) leases, rents, or h1mishos all of the oosFAetologist's or bareer's 011•R eEJuipFAent, skills, or 

4 lrnol' 1ledge; and 

5 (iii) whose sontrast gives rise to aR astioR for eroash of sontrast in the e•;ent of sontrast 

6 terFAination (tho oxistoRso of a single lisonso for tho sosFAotology salon or eareershop may not bo sonstruod 

7 as a lask of froodoFA froFA sontrol or dirostioR under this suesostioR); 

8 (FR) sasual laeor not iA tha sourso of an 0R1plo)1or's traao or eusiAoss porforn:ioa in BA)' salonaar 

9 EJUarter, unless tha sash reFRunoratioR paia for tho sop;ise is $60 or R1oro ans tha sorviso is porforFRed by 

1 O an indHdual who is regularly eR1ployea ey the employer to porforR1 tho ser"iGe, "i;legularly 0R1pley0Ei" 

11 R9eans that tho sorvisos are perforR'led during at least 24 aays in the saffie Ejuartor. 

12 (n) eFAployffiont of sole proprietors, 11•orking FAeR'lilers of a partnership, or R'leFAilers of a 

13 R'IOR1eor R1anagod lin:iitod liasilit·,1 GOR'lpany that has filed with tho sosrotary of state; 

14 (o) sop;ioos porforFAed for tho installatioA of floor savoring& if tho installer; 

15 (i) bias or no§otiatos a sontrast 13riso easoa u13on work porforFAod ey tho yara or by the job; 

16 (ii) is 13aid upoA soR1plotioA of aA agrooa upon 13ortion of tho joe or after tho job is soR'l13lotoa; 

17 (iii) n:iay 13orforF11 servisos for anyoRo without liR'litatioA; 

18 (iv) FRay asso13t or rejost any joe; 

19 (•,) fumisl:les suestaAtiall•t all tools ana oquipFAont nosossary to proviEio tAo sorvisos; and 

20 (vi) works unaor a written sontrast ti:lat: 

21 (A) gives rise to a eroash of sontrast astion if tAo installer or aA'f oti:lor party fails to porforffi tho 

22 soAtrast oeligations; 

23 (8) states ti:lat tho iAstallor is Rot sovoroel 011 uAOR9J3lo•tffiBAt iAsuranse; and 

24 (C) requires tAo iAstallor to 13rovielo a surroAt 11•orkers' soR113onsation 13olis~1 or to oetain an 

25 oxeR113tioA froffi workers' soR1ponsation roEjuiroffioAts; 

26 (pl OR'lJ3loyR1ent of a Eiiroot seller as elofinea iA 26 U.S.C. 3608; 

27 (EJ) sor11ioos perforFRoa El'f a potrolouffi laRel professional. As usoa iA this sussostion, "13otrolouffi 

28 lane professional" R1oans a 13orson wt:lo: 

29 (i) is OR§agoel 13riR1arily iA Ao9otiatin9 for tho asquisition er aivostituro of A'liRoral rights or in 

30 Aogotiating a eusinoss agrooFAaAt for tho exploration or ElovolopR10At of R"liAorals; 
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Iii) is pais for servises that are eirestly relates to the sompletion ef a sentrastes spesifis task rather 

than en an Rourl~• wage basis; ans 

(iii) perferrns all servises as an insependent sontraster pursuant to a written sentrast. 

(2) l;rnple·,•rAent €lees net insluee elastee publis offisials. 

13) FOr the pur13eses of 3Q e 1 2031€l), the terrA "employment" sees not apply to servise 13erformed: 

la) in tRB em13loy of a shursh or sonvention or assosiation of shurshes er an organization that is 

operates primarily for religious pur13oses ans that is operated, su13er,•iseEl, sontrollos, or prinsipally 

supporteEl b•f a shursh or son.,ontien or assesiatien of shurnhes; 

{b) sy an oreaineEl, sommissioned, or lisensee rAinister ef a ohuroh in the e11ersise et the shursh's 

ministry or b•( a memser ef a religieus orser in tRe exernise of euties rBE1Uires b•r the OFlfor; 

{s) in a fasility oenElustes fer the purpose ef sarrying out a program ef rehabilitation for ineivisuals 

whese earning sai;iasit'( is impairee b~• ago or 13hysisal er mental eefioiens•f or injury or previeinQ 

remuneratiilB work for insivieuals whe, beeause ef impairos physisal er mental oapasity, sannet be reasily 

absorbee in the som13etitive labor market by an insivisual reseiving rehal:lilitation or remunorative work; 

Isl as part ef an unemployment ,...,ork relief or werk training pregram assistee or finanses in whale 

or in 13art l:ly a foEloral agensy er any agensy ef a state or politisal sussi\'ision of the state b•,r an ineividual 

reseiYing work relief er work training; er 

{el fer a state prisen or ether state serrestienal er sustesial institutien l:ly an inmate of that 

institl:ltien, 

(4) .On indiYidual feund to ee an inde13endent sontrastor by tho do13artFRent under the terFRs of 

3Q 71 401 (3) is sensidered an independent sontrastor fer the purposes of this shaptor. An independent 

sontrastor is not presludod frem filing a slaim for l:lenefits anEl reoeiving a determinatien pursuant to 

39 01 2102. 

{el This sostien Elees net apply to a state or lesal gevornmental entity or a nenprofit organilation 

ElafinoEl unElor sostion e01 (e)(3) of tho Internal ReYenue Celle unless tho sorviso is exslueee frsm 

emplo 1fmont as sofinoEl in the FBEloral Unomple','ment Tax Ast." 

fel A aorsen in either ef tho fellewing sirsumstanses is net sensiEloroEl te l:lo empleyoEl fer tho 

BUFBOSOS of this shaator: 

fal a aorson alaseEl as a aartisipant in a aul:llis assistanse program autheriloEl l:l¥ Title ii 3 into a 

werk setting for tho purpese of seueloping empleyment skills. The alasement may be with either a aublis 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

or pri\1ato employor. Tt:10 el<slusion does not a1313ly to an om13loyment relationshiB formed in the work 

setting outside tho sso130 of tl:io employment skills asti¥itios autl:iorizod bv Title 63. Tl:io exslusion is only 

to tl:ie extont permitted b•, any federal law ge¥orning the im13lementatien of unem13leyment 13roqram 

standards bv a stato. 

lb) a Berson serving as a foster parent, lisensoEI as a foster oaro pro•{idor in aooordanoo with 

41 3 1141, anEI sro,.iElinq eare witl:iout wage somsensation to no moro than siJE fostor ohilElron in tho 

aro•{iEler's own residence. Tho sorson may roeoivo reimbursement for aroviEling room and board, ebta1nin€J 

training, resaito sare, leisure and roereational aeti\<itios, and sro¥iEling for other needs anEI aotivitias arising 

in the arovision of in home fester earo. Tho eJH;lusion is enl•, to ti:ie extent aermitteEI by anv foEloral law 

governing ti:ie imalemontation of unomaloymont sroqram standards by a state. 

Section 2. Section 39-71-118, MCA, is amended to read: 

"39-71-118. Employee, worker, volunteer, and volunteer firefighter defined. ( 1 l The term 

14 "employee" or "worker" means: 

15 (al each person in this state, including a contractor other than an independent contractor, who is 

16 in the service of an employer, as defined by 39-71-11 7, under any appointment or contract of hire, 

17 expressed or implied, oral or written. The terms include aliens and minors, whether lawfully or unlawfully 

18 employed, and all of the elected and appointed paid public officers and officers and members of boards of 

19 directors of quasi-public or private corporations, except those officers identified in 39-71-401 ( 2), while 

20 rendering actual service for the corporations for pay. Casual employees, as defined by 39-71-116, are 

21 included as employees if they are not otherwise covered by workers' compensation and if an employer has 

22 elected to be bound by the provisions of the compensation law for these casual employments, as provided 

23 in 39-71-401 (2). Household or domestic employment is excluded. 

24 (b) any juvenile performing work under authorization of a district court judge in a delinquency 

25 prevention or rehabilitation program; 

26 (cl a person receiving on-the-job vocational rehabilitation training or other on-the-job training under 

27 a state or federal vocational training program, whether or not under an appointment or contract of hire with 

28 an employer, as defined in this chapter, and whether or not receiving payment from a third party. However, 

29 this subsection does not apply to students enrolled in vocational training programs, as outlined in this 

30 subsection, while they are on the premises of a public school or community college. 
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1 (d) an aircrew member or other person employed as a volunteer under 67-2-105; 

2 (e) a person, other than a juvenile as defined in subsection (1)(b), performing community service 

3 for a nonprofit organization or association or for a federal, state, or local government entity under a court 

4 order, or an order from a hearings officer as a result of a probation or parole violation, whether or not under 

5 appointment or contract of hire with an employer, as defined in this chapter, and whether or not receiving 

6 payment from a third party. For a person covered by the definition in this subsection ill(e): 

7 (i) compensation benefits must be limited to medical expenses pursuant to 39-71-704 and an 

8 impairment award pursuant to 39-71-703 that is based upon the minimum wage established under Title 39, 

9 chapter 3, part 4, for a full-time employee at the time of the injury; and 

10 (ii) premiums must be paid by the employer, as defined in 39-71-117(3), and must be based upon 

11 the minimum wage established under Title 39, chapter 3, part 4, for the number of hours of community 

12 service required under the order from the court or hearings officer. 

13 (f) an inmate working in a federally certified prison industries program authorized under 53-1-301; 

14 aoo 
15 (g) a person who is an enrolled member of a volunteer fire department, as described in 7-33-4109, 

16 or a person who provides ambulance services under Title 7, chapter 34, part 1; AND 

17 (Hl A PERSON PLACED AT THE EMPLOYER'S WORKSITE AS A PARTICIPANT IN A PUBLIC 

18 ASSISTANCE PROGRAM AUTHORIZED BY TITLE 53, CHAPTER 4, PARTS 6 AND 7. FOR WORKERS' 

19 COMPENSATION PURPOSES ONLY. A PERSON PLACED AT AN EMPLOYER'S WORKSITE UNDER TITLE 

20 53, CHAPTER 4, PARTS 6 AND 7, MAY NOT BE CONSIDERED AN INDEPENDENT CONTRACTOR UNDER 

21 39-71-120. AN EMPLOYER MAY BE REIMBURSED FOR THE PREMIUM COST AS PROVIDED IN 53-4-603. 

22 (2) The terms defined in subsection ( 1) do not include a person who is: 

23 (a) participating in recreational activity and who at the time is relieved of and is not performing 

24 prescribed duties, regardless of whether the person is using, by discount or otherwise, a pass, ticket, 

25 permit, device, or other emolument of employment; 

26 (b) performing voluntary service at a recreational facility and who receives no compensation for 

27 those services other than meals, lodging, or the use of the recreational facilities; 0r 

28 (c) performing services as a volunteer, except for a person who is otherwise entitled to coverage 

29 under the laws of this state. As used in this subsection (2)(c), "volunteer" means a person who performs 

30 services on behalf of an employer, as defined in 39-71-117, but who does not receive wages as defined 
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in 39-71-1230 

2 ldl alased as a aartisiaant in a auslis assistanso aroqraFR authori2od B¥ Title 63 inte a work settina 

3 for tho aurpose of dovoloaing oFRployFRont skills. The plasoR1ont Ala'( so .,,,,ith either a puslis or pri,,ato 

4 oFRployor. Tho oxslusion aoos not apaly to an eFRaloyRlent rolationship forFRoa in tho work setting outsido 

5 tho sseae sf tho oFRployrnont skills astivities authori2ed sy Title 63. 

6 ½ff(D} serving as a foster parent, licensed as a foster care provider in accordance with 41-3-1141, 

7 and providing care without wage compensation to no more than six foster children in the provider's own 

8 residence. The person may receive reimbursement for providing room and board, obtaining training, respite 

9 care, leisure and recreational activities, and providing for other needs and activities arising in the provision 

10 of in-home foster care. 

11 (3) With the approval of the insurer, an employer may elect to include as an employee under the 

12 provisions of this chapter any volunteer as defined in subsection (2)(c). 

13 (4) (a) The term "volunteer firefighter" means a firefighter who is an enrolled and active member 

14 of a fire company organized and funded by a county, a rural fire district, or a fire service area. 

15 (b) The term "volunteer hours" means all the time spent by a volunteer firefighter in the service 

16 of an employer, including but not limited to training time, response time, and time spent at the employer's 

17 premises. 

18 (5) (a) If the employer is a partnership, sole proprietor, or a member-managed limited liability 

19 company, the employer may elect to include as an employee within the provisions of this chapter any 

20 member of the partnership, the owner of the sole proprietorship, or any member of the limited liability 

21 company devoting full time to the partnership, proprietorship, or limited liability company business. 

22 (bl In the event of an election, the employer shall serve upon the employer's insurer written notice 

23 naming the partners, sole proprietor, or members to be covered and stating the level of compensation 

24 coverage desired by electing the amount of wages to be reported, subject to the limitations in subsection 

25 (5)(d). A partner, sole proprietor, or member is not considered an employee within this chapter until notice 

26 has been given. 

2 7 (c) A change in elected wages must be in writing and is effective at the start of the next quarter 

28 following notification. 

29 (d) All weekly compensation benefits must be based on the amount of elected wages, subject to 

30 the minimum and maximum limitations of this subsection. For premium ratemaking and for the 

~ legisl!'tive 
)Services 
~JJjvision 

- 1 5 - HB 146 



55th Legislature HB0146.03 

determination of weekly wage for weekly compensation benefits, the electing employer may elect not less 

2 than $900 a month and not more than 1 1 /2 times the average weekly wage, as defined in this chapter. 

3 16) la) If the employer is a quasi-public or a private corporation or a manager-managed limited 

4 liability company, the employer may elect to include as an employee within the provisions of this chapter 

5 any corporate officer or manager exempted under 39-71-401 (21. 

6 (b) In the event of an election, the employer shall serve upon the employer's insurer written notice 

7 naming the corporate officer or manager to be covered and stating the level of compensation coverage 

8 desired by electing the amount of wages to be reported, subject to the limitations in subsection (5)(d). A 

9 corporate officer or manager is not considered an employee within this chapter until notice has been given. 

1 O le) A change in elected wages must be in writing and is effective at the start of the next quarter 

11 following notification. 

12 Id) All weekly compensation benefits must be based on the amount of elected wages, subject to 

13 the minimum and maximum limitations of this subsection. For premium ratemaking and for the 

14 determination of the weekly wage for weekly compensation benefits, the electing employer may elect not 

15 less than $200 a week and not more than 1 1 /2 times the average weekly wage, as defined in this chapter. 

16 (7) (al The trustees of a rural fire district, a county governing body providing rural fire protection, 

17 or the county commissioners or trustees for a fire service area may elect to include as an employee within 

18 the provisions of this chapter any volunteer firefighter. A volunteer firefighter who receives workers' 

19 compensation coverage under this section may not receive disability benefits under Title 19, chapter 1 7. 

20 (bl In the event of an election, the employer shall report payroll for all volunteer firefighters for 

21 premium and weekly benefit purposes based on the number of volunteer hours of each firefighter times the 

22 average weekly wage divided by 40 hours, subject to a maximum of 1 1 /2 times the average weekly wage. 

23 (8) Except as provided in chapter 8 of this title, an employee or worker in this state whose services 

24 are furnished by a person, association, contractor, firm, limited liability company, or corporation, other than 

2 5 a temporary service contractor, to an employer, as defined in 39-71-11 7, is presumed to be under the 

26 control and employment of the employer. This presumption may be rebutted as provided in 39-71-117(31. 

27 (9) For purposes of this section, an "employee or worker in this state" means: 

28 (a) a resident of Montana who is employed by an employer and whose employment duties are 

29 primarily carried out or controlled within this state; 

30 (b) a nonresident of Montana whose principal employment duties are conducted within this state 
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1 on a regular basis for an employer; 

2 le) a nonresident employee of an employer from another state engaged in the construction industry, 

3 as defined in 39-71-116, within this state; or 

4 Id) a nonresident of Montana who does not meet the requirements of subsection (9)Ib) and whose 

5 employer elects coverage with an insurer that allows an election for an employer whose: 

6 (i) nonresident employees are hired in Montana; 

7 Iii) nonresident employees' wages are paid in Montana; 

8 (iii) nonresident employees are supervised in Montana; and 

9 (iv) business records are maintained in Montana. 

10 110) An insurer may require coverage for all nonresident employees of a Montana employer who 

11 do not meet the requirements of subsection I9)Ib) or (91(d) as a condition of approving the election under 

12 subsection (9){d)." 

13 

14 

15 
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Seatien 6. Sostion 39 71 4Q1, MG/\, is an:ioneloel to roael: 

"39 71 401. Em11leyments se•1ereEI and em11le•1monts oo11omptoEI. {1) Exsoflt as f'lF0 1,ieleel in 

si;ssostion (2), tho Workers' Gomflensation .'\st aflf'llios to all omployors, as elofineel in 39 71 117, anel to 

all emflloyoes, as elofineel in 39 71 118 lln emflloyer u•ho has any emflloyee in servise i;neler any 

aJ'lJ'lOintment or sontrast of hire, OXf'lFOssoel or imf'llioel, oral or 1.•.1ritten, shall olost to so soi;nd B'f tho 

flrovisions of GOR:iflensation fllan No. 1, 2, or 3. !;aoh omplo•,•oo whoso OR:ifllo 111or is eoi;nel e•,1 tho Worl1ors' 

Compensation Ast is si;ejoot to anel eoi;nd ev tho sompensation fllan that has 13eon eleated 13v the 

Omflloyer, 

(2) Unless the em13le•,•er olosts oo·,erage fer those omflloymonts i;neler this sha13ter and an insi;ror 

allows an olostion, tho Workers' Gomflensation Ast does not af'lf'llY to any of tho follo\'.'ing omfllo~•monts: 

(al hoi;soheld and domestis omf'lloymont; 

(13) sasi;al om13lo·1mont as defined in 39 71 1 Hi; 

(s) omflloymont of a deflondent moml3er of an omf'lloyer's family for whom an oxomfltion mav so 

alaimod sy tho emplovor 1,ineler the feeleral Internal Reveni;e Godo; 

(ell omf'lloymont of solo propriotors, working meml3ors of a J'lartnorshif'l, or working momsors of a 

momeer managoel limitoel liaeility aomflany, 01Ea011t as 11ro1,<ided in s1a113sestion {3); 

le) em11loymont of a erokor or salesman salosaorson 11orforming i;nelor a lisonso issi;oel 13y tho eoarel 
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of realty FO!Julation; 

2 (f) omploymont of a eiroot sailor as Elofinos in 2e U.S.C. JeOQ; 

3 (!JI employment for whioh a rulo of liability for injury, crnoupational disoaso, or eloat!'l is pro..,ieled 

4 unser tho laws of tho UFlitoEI States; 

5 (h) employment of a person 13orfarmin!l servioes in return for aiEI or sustenance onl~1 • exoept 

6 omployFRont of a >,1oluntoor unelor e7 2 10a; 

7 (i) om13lo~•mont Y<ith a railroad on!Ja!J08 in intorstato commoroo, oiwopt that railroael construction 

8 work is inoluElod in anEI s.iajoct to tho pro..,isions of tl=lis sl=laptor; 

9 (j) omplo~·FRont as an ottisial, inoluElin!J a tiFRor, rotoroo, or juel!Jo, at a sohool aFRateur athletis 

1 O 0>,1ont, unless tho person is othoPA'isa eFRployoel by a school district; 

11 (I() 0ffiployffiont ef a persen porforFRin!J sor>,1ioos as a newspaper carrier or freo lanse sorres130F1Elen1 

12 if the porsen porforffiin!l tho sor>,1icos or a parent or !JUardian of tho 13orson porforffiin!J tho services in tho 

13 saso of a miner has asknowlos!JOel iFI writin!J that tho person porformin!J the sor\1ioos anel tho servisos aro 

14 not so"oroEI. r\s usoel in this subsootion, "tree lanse oorrospenElont" is a 13erson whe subFRits artislos or 

15 photo!Jraphs for 13ualisatien and is paiEI ay tl=lo article or by tl=lo pheto9raph. As usoe in tl=lis subsostion, 

16 "nowspapor sarrior": 

17 (i) is a person who pro..,ielos a noY•spapor with tho sorvioe of delivorin!J newspapers sin!Jly or in 

18 auneles; aYt 

19 (iil doos not inslYElo an omplo•100 of tl=le paper who, insiElontally te the employoo's FRain Elutios, 

20 sorries or aeli.,ers papers. 

21 II) oosFRetolo!JiSt's soruioes ans barber's sor>,icos as dofinod in JQ ii 1 204 ( 1 l II); 

22 (FRI a person wl:io is omployoel ay an onrolloEI tribal ffiember or an · assosiation, ausiness, 

23 sorporation, or ether entity that is at least ii 1 % ewnos b•f an onrolloEI tribal member or members, ','l'heso 

24 business is senElusteEI sQlol•f within tho 01ctorior beunelarios of an lnelian resor\•ation; 

25 (nl employment of a jooko•r porforFRin!J uneler a lioenso issuoel b~, tho boarEI of horsoraoin!l from the 

26 time that tho joskoy ra13erts to the ssalo room 13rior ta a raae through the time !!:lfil tho joskoy is woi!JhoEI 

27 out after a raoo if the joskoy has aoknewloe!JoEI in writin9, as a soAElitioA ef lisonsiA!J by the bearel of 

28 horsorasin!J, that the jookey is not se"eroEI unelor tho Workers' Cemponsatien Ast while 13erformin!J sorvioes 

29 as a joskey; 

30 (ol emple~•mont of an emplo1fer's speuso fer ·nhem an 011omptien aasee on marital statlds ma~• ae 
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slaiFTioEI sy tho OFnployor 1,JRaor 26 U.li.C. 77Q3; 

2 Ip) a porsoR who porforFTis sowieos as a potrolo1,JFTI laREI profossioRal. /1.s 1,JSoa in this s1,ssostion, 

3 a "potrolo1,FTI lana profossioRal" is a porsoR who: 

4 Ii) is oRgagoa 13Fiffiarily iR RogotiMiRg for tl=lo aOEf1JisitioR or ai 11ostit1,ro et FRinoral ri9hts or in 

5 no§otiating a susinoss agrooFRont for tho 011ploration or aovolopFnont of FRinorals; 

6 Iii) is paiEl for sorvisos that are Elirostly rolatoEl to tho GOFTiplotion of a sontrastoa si,osifis task rather 

7 than EJn an hEJ1,rly .... ,ago sasis; anEl 

8 (iii) porforFTis all sEJr>•isos as aR inaoi,onaont sEJntrastor i,1,rs1,ant to a written sontrast. 

9 IEJl an offisor of a Efl,lasi pl,lslis or a private eorporation or FRaRagor of a FRaRagor FRanagaa liFRitaa 

1 O liasility soFnpany y,,•ho Ef1Jalifios 1,Jnaar ORB or FRora of the following provisions: 

11 (i) the otfisor or FRanagar is angagoa iR the orainary 01,tias ef a werkor fer the serporatiEJn er the 

12 limitoa liasilitv seFRpany ans Eloos Rot roGoi\'0 aRy i;iay froFTI tho seri;ioration er tl=le liFTiitea liasility GOFRflany 

13 for i,erferFTianGa of tl=le 01,Jties; 

14 (ii) the otfiser or FRanagar is eRgageEI priFRarily iR h01,JSOholEI amplo~'FTIOnt for tho sorporation or tho 

15 liFTiitoa liasiliW ooFRi;ian.,'; 

16 !iii) the offiGor or manager owns 2Q~~ or more of tho R1,Jmsor of shares of stoGk in the sori;ioratien 

17 or OWRG 2Q% OF FROFe of the liFTiitoEI liasilit~< Gomi;ian'y'; OF 

18 li11) tho offiGar or FRanagor is tho si;io1,s0, Ghila, aaoptoa shila, stai,shilEI, mother, father, son in law, 

19 aa1,ghtar in law, nei;il=low, niaGo, srethor, or sister ef a soqiorato offisar whe awns 20% or more of tho 

20 numsar of shares of stoGk iR tho Gori;ioration or who o,,.ms 2Q% or Fnoro of the limitoa liasility soFRi,any~ 

21 Ir) a aorson alases as a aartisiaant in a fll,!Blis assistanso aroaraFTI a1,Jthori2oel l=ly Title e3 into a 

22 work sattina for tho p1,rposo of Elovalopina employment skills. Tho plaGoFTiont Fnay so with either a puslis 

23 or private affialoyar. The axslusion Eloos not apaly to an OFRflloyFRont relationship forFRoel in tho ,.,ark 

24 sottiR9 outsielo the sGopa of tRo omalo·,FRont sl1ills aofrtitios autRori2oel sy Title e3. 

25 (s) a aorson sorviR9 as a foster aaroRt 1 liGoRsoEI as a foster Garo pro»ielor in aGsorelanGo with 

26 41 3 11 41, aREl proviElin9 Garo without 10 1aao GOFRaonsation to RO FRoro tRan six foster shilElrnn in tho 

27 flFO\•iElor's owR rosiEloRGo. Tho aersoR ma·, roooiYo roimsursomoRt for arovielina rooFR anEl soarEl, ostainina 

28 trainina 1 rosaito Garo, leisure ana rosraational aGtiYitias, anEl aroviEliREJ for otRor naoels anel aGtivities arisin9 

29 iR tho aroYisioR of in homo foster Garo 

30 (3) (a) /' sole proprietor, a worl1in9 FROFRsor of a i;iartRorship, or a workin9 FTIBFRbor of a 
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member managed limited liability sompany wl:lo represents to ti=lo f)ublis ti=lat ti=le person is an independent 

oontraotor si=lall olost to be bound personally and individually by ti=lo pro 1,isions of somponsation plan ~Jo. 

1, 2, or 3 but ma~' apply to ti=lo Elopartmont for an exemption from tho Werkors' Compensation Aot. 

(l:J) Ti=lo applioation must so made in assorElanso 111ith tho rules aEloptee B~' tho Elopartmont. Thero 

is no foe for tho initial applisation. Any sussoeiuont applioation must so asoompaniod by a $2ii applioation 

foo. Tho applioatien fee must be deposited in tho aElministratien funEI ostaslishod in 3Q 71 201 to offset 

tho oosts of aElministorin§ ti=lo pro€Jram. 

(s) Vl/1:lon an af)plisation is appro 1,od sy tho department, it is oonolusi 1,co as to tho status of an 

inEloponElont sontraoter and prooluElos tho applioant from ostaining sonofits unElor this oi=laptor. 

(Ell Tho exemption, if approvoEI, remains in oftest for 1 year following tho Elate of tho eopartmont's 

approval. To maintain tho inEloponElont oontraotor status, an inElopondont oontrastor shall annual!~' susmit 

a renewal applioation. A renewal applioation must so susmittoEI for all imJoponElont sontrastor exemptions 

appro,.ee as of July 1, 1 QQii, or thereafter. Ti=lo rono•,yal applisation anEI tho $2ii renewal applisation foe 

must so roooivoEI B'f tho Elopartmont at least 30 Ela•fS prior to tho annivorsar>( date of ti=lo previously 

appro¥oEI exemption. 

(el A person who makes a false statement or misroprosontatioR eoneernin€J that person's status 

as aR exempt inEloponElent eoRtraetor is susjoot to a sivil ponalt'( of $1,000. Tho eopartment may impose 

tho poRalty for oaeh false statomoRt or misroprosontatioR. Ti=lo ponaltv must so pais to tho uninsuros 

employers' funs. Tho lioR pro,,isioRs of 3Q 71 iiOa apply to tho poRalt•r imposed b•f this sostioR. 

(f) If the Elepartment Elonies tho applisation for exemption, the applisant ma~· sontest tho denial by 

potitionin!l for review of the decision sy an appeals referee in tho manner proviEloe for iR JQ ii 1 11 OQ. ,on 

applioant dissatisfies .,.,.ith tho aooision of tho appeals referee mav appeal tho eooisioR in aooordanoo with 

tho proooauro ostaslishod in 3Q ii 1 2403 and 3Q 61 2404. 

14 l (a) A oorporation or a maRagor maRagoEI Ii mites liasilitv sompaRy shall proviso oovorago for its 

emplo1foos under tho pro•,<isions of oomponsation plan Mo. 1, 2, or 3. ,o eiuasi puslio oorporation, a pri•,ato 

oerporation, or a manager manages limited liasiliW oompaR'f may eloot oevoFago for its oorporato offieors 

or maRagors, '\'ho are othorwiso oMompt under susseatieR (2), B'/ giYing a written Rotioe iR the following 

manner: 

Ii) if tho employer has olooted to so seund B'f tho ~ro¥isieRs of oomponsation plan No. 1, bv 

eoli><oring the netioo to tho searEI of dirootors of tho sorporation or to tho maRagoment organii!ation of tho 
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mana§or mana§oEl limiteEl lialailit~• semJ)any; er 

2 ml if the omJ)leyer has elesteEl te lae lae~.mEl lay the J)rB"'i&iens ef semJ)ensatien plan ~le. 2 er 3, 13~, 

3 deli•,coring ti=lo notise te ti=le laeard of Elirestors of tl:io sorporation or to ti=le management or§anieation of ti=lo 

4 mana€JBr mana§es limitoEl liasility som13any and to tl:ie ins1,1ror. 

5 113) If the employer shan§B& 13lans er ins1,1rors, tho omJ)loyer's J)FB\•io1,1s elostion is not effestivo ana 

6 tho employer sl:iall a§ain servo notise to its ins1,1ror and te its laeard ef airestors er tl:ie mana€Jsmont 

7 or€Janieation ef tho manager mana§od limited liaeility sompany if tl:io OFRployor olosts to so b~ 

8 Isl Tl:lo appeintFRont er olostien ef an BFRployoo as an effisor of a oorporatien, a 13artnor in a 

9 partnorshiJ), or a moFReor in or a FRanagor ef a liFRitod liabilit•t sompan')' for tho p1,1rposo of O)(OFRpting tho 

1 O oFRployoo fror=n so•,orago t1ndor tl:iis sl:iaptor Eloos not entitle tho effiser, partner, FROFRBor, ar FRana!Jsr to 

11 m,eFR13tion froFR savera!JO. 

12 (e) !!ash eFRflle•rer shall 13ost a sign in tl:ie workplase at the looations '"'•here notioos to omplayoos 

13 are narFRally pestos, inforFRin!l employees asot1t the OFAfllo•rer's s1,1rrent fl revision of workers' SOFAf!Onsation 

14 ins1,1ranoo. /\ w0rk13laoe is an')' losation whore an ornple')'oe performs any werk related aot in the so1,1rso of 

15 or=n13lo•tmont, FO§ardless ef whether the losatien is tomporarir or flOFmanont, and inol1,1dos ti=lo plaoo of 

16 b1,1siness or 13roporty of a tl:iird person ..,hile the emf!IB')'or has assess to or sontrol over tho fllaoo of 

17 bt1siness or f!FOporty for tho p1,1Ff1BSO of sarryin!l on the eFR13loyer's 1,1s1,1al traElo, 01,1sinoss, or oss1,113ation. 

18 Tho si!jn FR1,1st so pre¥idod ey tl:io department, distris1,1teEl tl:irot1!jh inst1rers or Elirastly by the dopartFRont, 

19 -d pestos B'f 0FR,9i0')'ers in aoserElanse with r1,1los adeptoEl ey tho dopartFRont. An employer who ,cwrposoly 

20 or knowin!jl'f foils to post a si!jn as pre¥iEloa in this s1,1esestion is s1,1ejost to a $ii0 fine for oash sitatian." 

Section 3. Section 53-4-603, MCA, is amended to read: 

21 

22 

23 "53-4-603. FAIM project -- components. (1) The aid to families with dependent children part of 

24 the FAIM project consists of three components referred to as the job supplement program, pathways, and 

25 the community services program. 

26 (2) The job supplement program is an alternative to the components of the FAIM project that 

27 provide cash assistance. An eligible family may receive assistance under the job supplement program 

28 instead of receiving assistance under pathways or the community services program or may receive 

29 assistance under the job supplement program either prior to or after receiving assistance under pathways 

30 or the community services program. 
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(3) Services that may be provided to eligible individuals in the job supplement program include: 

2 (a) full medicaid benefits for dependent children. as provided in 53-6- 101, and basic medica1d 

3 benefits for specified caretaker relatives, as provided in 53-6-101, if waivers of federal law are granted by 

4 the secretary of the U.S. department of health and human services that permit limited benefits. However. 

5 a specified caretaker relative who is pregnant is entitled to full medicaid benefits. 

6 (bl child-care assistance, as provided in 53-4-611 and as specified by the department by rule; 

7 (c) assistance in obtaining child support; and 

8 (d) a one-time only cash payment to meet special employment-related needs of the family. In order 

9 to receive a one-time cash payment, the family is required to agree not to apply for or receive cash 

10 assistance for a period of time based on the size of the one-time cash payment received. 

11 (4) (a) Pathways may provide eligible individuals with job training and education; resource referrals; 

12 assistance in obtaining child support; one-time cash payments for special employment-related needs; 

13 child-care assistance, as provided in 53-4-611 and as specified by department rule; cash assistance 

14 payments; full medicaid benefits for dependent children, as provided in 53-6-101; and basic medicaid 

15 benefits for specified caretaker relatives, as provided in 53-6-101, if waivers of federal law are granted by 

16 the secretary of the U.S. department of health and human services that permit limited benefits. However, 

1 7 a specified caretaker relative who is pregnant is entitled to full medicaid benefits. 

18 (b) A specified caretaker relative in a single-parent family may receive assistance under pathways 

19 for a maximum of 24 months. The 24 months do not need to be consecutive. 

20 (cl Specified caretaker relatives in a two-parent family may receive assistance under pathways for 

21 a maximum of 18 months. The 18 months do not need to be consecutive. 

22 (5) In the community services program, a specified caretaker relative who has received the 

23 maximum number of months of assistance allowable under pathways may continue to receive assistance 

24 for the specified caretaker relative's needs if the specified caretaker relative performs community service 

25 work as required by the department. A specified caretaker relative who performs community service work 

26 as required is entitled to cash assistance for the specified caretaker relative's needs and basic medicaid 

27 benefits, as provided in 53-6-101, if waivers of federal law are granted by the secretary of the U.S. 

28 department of health and human services that permit limited benefits. However, a specified caretaker 

29 relative who is pregnant is entitled to full medicaid benefits. Job training and education, resource referrals, 

30 and assistance in obtaining child support may also be provided if determined by the department to be 
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appropriate. Child-care assistance may be provided as set forth in 53-4-611 and as specified by department 

2 rule. 

3 (6) Failure of a caretaker relative to participate in community service work as required must result 

4 in the needs of the specified caretaker relative being removed from the cash assistance payment. 

5 (7) A dependent child who meets all eligibility requirements for aid to families with dependent 

6 children may receive assistance under any component of the FAIM project without any time limits. 

7 (8) Ths department shall hirnish u1erl1ers' sempensatien severage, as previdsd in 3Q 71 118, fer 

8 resipients in any sempenent ef the fAIM prejest who perform semmunity servise werk er whe partisiparn 

9 in a wer/1 e11periense f'lregram. 

10 {8) A PRIVATE EMPLOYER SH/>bb INCbUQla l~I THI! l!MPbOYlaR'S WORKERS' COMPHJS4TIO~I 

11 COHI.R4Gla 4 PlaRSO~I Pb4ClaQ 4T THI. laMPbQYl!R'S WORK SIH: AS/\ PARTICIPANT IN 4 Pi IQblC 

12 t1SSISTt1~ICla PROGROM "YTI-IQRIZl!Q 8¥ TITbla 63. 

13 @18) THE DEPARTMENT MAY ENTER INTO AN AGREEMENT TO REIMBURSE A PRIVATE OR 

14 LOCAL GOVERNMENTAL EMPLOYER FOR THE PREMIUM COST OF WORKERS' COMPENSATION 

15 COVERAGE FOR A PARTICIPANT OF THE PROGRAM WHO IS PLACED AT THE EMPLOYER'S VVORK SITE 

16 fOR JOB TRAl~ll~IG IF THE EMPbOYER HAS lablaCH:Q COVI.R/1 Gia 4S l\bbOWlaQ l~l 3Q 71 118 WORKSITE 

17 FOR DEVELOPING EMPLOYMENT SKILLS. 

18 { 10) ,o ST,4Tla OGla~ICY SH/>bb labl!CT l«VQRKl!RS' COMPENSATION COVERAG!a AS AbbO\NlaD 

19 l~I ~Q 71 118 r;oR ", ?ARTICl?MIT IN Tl-ti! ?ROGR".M Wl=IO IS ?bACED /1.T Tl=IE AGENCY'S WORK SITE 

20 fOR JOB TRAINING." 

21 

22 NEW SECTION. Section 4. Saving clause. [This act) does not affect rights and duties that 

23 matured, penalties that were incurred, or proceedings that were begun before [the effective date of this 

24 act]. 

25 

26 

27 

NEW SECTION. Section 5. Effective date. [This act] is effective on passage and approval. 

-END-
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HOUSE BILL NO. 146 

INTRODUCED BY R. JOHNSON 

HB01 '1-6.03 

2 

3 

4 

BY REQUEST OF THE DEPARTMENT OF PUBLIC HEAL TH AND HUMAN SERVICES 

5 A BILL FOR J: N ACT ENTITLED: "AN ACT EXEMPTING A PERSON PLACED AS A PARTICIPANT IN A 

6 PUBLIC ASSISTANCE PROGRAM AUTHORIZED BY TITLE 53 INTO A WORK SETTING FOR THE PURPOSE 

7 OF DEVELOPING EMPLOYMENT SKILLSA~m CHIU) ~OSHR CARii PROVIDtRS FROM WAGE AND l-'OUR7 

8 U~ffMPLOYMeNT INSUR/\~ICe, /l,MD WORKeRS' COMVi,~ISI\TIO~I REQUIREMENTS; EXEMPTING CHIL_Q 

9 FOSTER CARE PROVIDERS FROM WAGE AND HOUR AND WORKERS' COMPENSATION REQUIREMENTS 

10 DEFINING A PERSON PLACED AS A PARTICIPANT IN A PUBLIC ASSISTANCE PROGRAM AUTHORIZED 

11 UNDER TITLE 53 INTO A WORK SETTING AS AN EMPLOYEE FOR WORKERS' COMPENSATION PURPOSES 

12 ONLY AND REQUIRING WORKERS' COMPENSATION COVERAGE; ALLOWING THE DEPARTMENT OF: 

13 PUBLIC HEALTH AND HUMAN SERVICES TO REIMBURSE PRIVATE AND LOCAL GOVERNMENTAL 

14 EMPLOYERS FOR THE COSTS OF WORKERS' COMPENSATION COVERAGE; AMENDING SECTIONS 

15 39-3-406, 3Q e1 201, 3Q e1 204, 39-71-118, 3Q 71 401, AND 53-4-603, MCA; AND PROVIDING AN 

16 IMMEDIATE EFFECTIVE DA TE." 

17 

18 BE \T ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

19 

20 Section 1. Section 39-3-406, MCA, is amended to read: 

21 "39-3-406. Exclusions. (1) The provisions of 39-3-404 and 39-3-405 do not apply with respect 

22 to: 

23 (a) students participating in a distributive education program established under the auspices of an 

24 accredited educational agency; 

25 lb) persons employea in private homes whose duties consist of menial chores, such as babysitting, 

26 rnow1r1g !awns, and cleaning sidewalks; 

27 (cl persons employed directly by the head of a household to care for children dependent upon the 

28 head of the household; 

29 (d) immediate members of the family of an employer or persons dependent upon an employer for 

30 half or more of their support in the customary sense of being a dependent; 
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(e) any persons not regular employees of a nonprofit organization who voluntarily offer their 

2 services to a nonprofit organization on a fully or partially reimbursed basis; 

3 (f) handicapped workers engaged in work that is incidental to training or evaluation programs or 

4 whose earning capacity is so severely impaired that they are unable to engage in competitive employment; 

5 (g) apprentices or learners, who may be exempted by the commissioner for a period not to exceed 

6 30 days of their employment; 

7 (h) learners under the age of 18 who are employed as farm workers, provided that the exclusion 

8 may not exceed 180 days from their initial date of employment and further provided that during this 

9 exclusion period, wages paid the learners may not be less than 50% of the minimum wage rate established 

10 in this part; 

11 (i) retired or semiretired persons performing part-time incidental work as a condition of their 

12 residence on a farm or ranch; 

13 (j) any individual employed in a bona fide executive, administrative, or professional capacity as 

14 these terms are defined by regulations of the commissioner; 

15 (kl any individual employed by the United States of America; 

16 (I) resident managers employed in lodging establishments or personal care facilities who, under the 

1 7 terms of their employment, live in the establishment or facility; 

18 (m) an outside salesperson or marketing representative paid on a commission, contract,or salary 

19 basis who is primarily employed in selling or marketing products or services in the food distribution industry 

20 for a food broker, wholesaler, or association; 

21 (n) a direct seller as defined in 26 U.S.C. 3508~ 

22 (ol a person placed as a participant in a public assistance program authorized by Title 53 into a work 

23 setting for the purpose of developing employment skills. The placement may be with either a public or 

24 private employer. The exclusion does not apply to an employment relationship formed in the work setting 

25 outside the scope of the employment skills activities authorized by Title 53. 

26 (p) a person serving as a foster parent, licensed as a foster care provider in accordance with 

27 41-3-1141, and providing care without wage compensation to no more than six foster children in the 

28 provider's own residence. The person may receive reimbursement for providing room and board. obtaining 

29 training, respite care, leisure and recreational activities. and providing for other needs and activities arising 

30 in the provision of in-home foster care. 
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(21 The provisions of 39-3-405 do not apply to: 

2 (al an ernpioyee with respect to whom the United States secretary of transportation has power tc 

3 establish quai1f1cat1ons and maximum hours of service pursuant to the provisions of 49 U.S.C. 304; 

4 (bl an employee of an employer subject to the provisions of part I of the Interstate Commerce Ac.r· 

5 (cl an ind1v1dual employed as an outside buyer of poultry, eggs, cream, or mill<, in their 'ilW or 

6 natural state; 

7 1d) an outside salesperson paid on a commission or contract basis who is ririmari:v ernpluved '" 

8 selling advertising tor a newspaper; 

9 (e) a salesperson, parts person, or mechanic paid on a commission or contract basis and pn•nani 

1 O engaged in selling or servicing automobiles, trucks, mobile homes, recreational vehicles, er farm 1rnplerne11;s 

11 it the salesperson, parts person, or mechanic is employed by a nonmanufacturing establishment pr; 011ariiy 

12 engaged in the business of ,,elling the vehicles or implements to ultimate purchasers: 

13 (f) a salesperson primarily engaged in selling trailers, boats, or aircraft 1f tr,e salesper':cr, s 

14 employed by a nonmanufacturing establishment primarily engaged in the business or selite,g trailers. ticots 

15 or aircraft to ultimate purchasers; 

16 (gl an outside salesperson paid on a commission or contract basis who is primarily ernplc ;ed ,n 

17 sel!ing office supplies, computers, or ether office equipment for an office equipment deaier; 

·18 (h) a salesperson paid on a commission or contract basis who is primarily engaged in seliing 

19 advertising for a radio or television station employer; 

:20 (ii an employee employed as a driver or driver's helper making local deliveries who is compensated 

21 for the employment on the basis of trip rates or other delivery payment plan if the commissioner finds that 

22 the plan has the general purpose and effect of reducing hours worked by the employees to or below the 

23 maximum workweek applicable to them under 39-3-405; 

;:,4 (j) an employee employed in agriculture or in connection with the operation or maintenance of 

2S ditches, canals, reservoirs, or waterways not owned or operated for profit and not operated on a sharecrop 

26 basis and that are used exclusively for supply and storing of water for agricultural purposes; 

27 (k} an employee employed in agriculture by a farmer, notwithstanding other employment of the 

28 employee in connection with livestock auction operations in which the farmer is engaged as an adjunct to 

29 the raising of livestock, either alone or in conjunction with other farmers, if the employee is: 

30 (i) primarily employed during a workweek in agriculture by a farmer; and 
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(ii) paid for employment in connection with the livestock auction operations at a vvage rate riot less 

2 than that prescribed by 39-3-404; 

3 (II an employee of an establishment commonly recognized as a country elevator, including an 

4 establishment that sells products and services used in the operation of a farm, if no more tha,1 five 

5 employees are employed by the establishment; 

6 (ml a driver employed by an employer engaged in the business of operating tax:cabs; 

7 (n) an employee who is employed with the employee's spouse by a nonprofit educational institutior1 

8 to serve as the parents of children who are orphans or one of whose natural parents is deceased or who 

9 are enrolled in the institution and reside in residential facilities of the institution so long. as the children are 

1 O in residence at the institution and so long as the employee and the employee's spouse reside in the facilities 

11 and receive, without cost, board and lodging from the institution and are together compensated, on a cash 

12 basis, at an annual rate of not less than $10,000; 

13 (o) an employee employed in planting or tending trees; cruising, surveying, or felling timber; or 

14 transporting logs or other forestry products to a mill, processing plant, railroad, or other transportation 

15 terminal if the number of employees employed by the employer in the forestry or lumbering operations does 

16 not exceed eight; 

17 (pl an employee of a sheriff's department who is working under an established work period in lieu 

18 of a workweek pursuant to 7-4-2509(1 l; 

19 lql an employee of a municipal or county government who is working under a work period not 

20 exceeding 40 hours in a 7-day period established through a collective bargaining agreement when a 

21 col!ective bargaining unit represents the employee or by mutual agreement of the employer and employee 

22 when a bargaining unit is not recognized. Employment in excess of 40 hours in a 7-day, 40-hour work 

23 period must be compensated at a rate of not less than 1 1 /2 times the hourly wage rate for the employee. 

24 lrl an employee of a hospital or other establishment primarily engaged in the care of the sick, 

25 disabled, aged, or mentally ill or defective who is working under a work period not exceeding 80 hours in 

26 a 14-day period established through either a collective bargaining agreement when a collective bargaining 

27 unit represents the employee or by mutual agreement of the employer and employee when a bargaining unit 

28 ;s not recognized. Employment in excess of 8 hours a day or 80 hours in a 14-day period must be 

29 compensated for at a rate of not less than 1 1 /2 times the hourly wage rate for the employee. 

30 Isl a firefighter who is working under a work period established in a collective bargaining agreement 

. legis/alive 
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entered into between a public employer and a firefighters' organization or its exclusive representative; 

2 Ill an officer or otner employee of a police department in a city of the f:rst or second class who 

3 Is working under a work period established by the chief of police under 7-32-4118; 

4 lui an employee of J department of public safety working under a work pe, iod est.;blished pt:rsuant 

5 107-32-115: 

6 Iv) an employee of a retail establishment if the employee's regular rate of pay exceeds 1 1 2 times 

7 the minimum hourly rate applicable under section 206 of the Fair Labor Standards Act of 1938 an<1 ' rnoIe 

8 than half of the employee's compensation for a period of not less than 1 77onth ,s derivec tro;n 

9 commissions on goods and services; 

1 O lw) a person employed as a guide, cook, cacnp tender, or livestock handier by a '1censel' outfitter 

11 as defined in 37-4 7-101; 

12 (xi an employee employed as a radio announcer, news editor, or chief en,_JIneer by an emc,!oyer 11, 

1 3 a second- or third-class city or a town." 

14 

1 5 

1 6 

17 

18 

19 

21 

22 

23 

24 

25 

26 

28 

29 

30 

SeetioR 2. Seation 39 Ii 1 201, ~4C 6., is aFRoneod to road: 

"39 61 201. GeReFal definitions. /\s 1,soe in this eha13t0r, 1,nloss tho Gontoxt clearly rs~lffi6 

othorwiso, tho following definitions a1313l~1 : 

I 1) ".O.nnual 13a11•roll" FRoans tho total an1ount af wages 13aie B'I an 0FR13loyrr, rogarEll~ 

(2) "Basa 13orioe" FRoans tho first 4 of tho last e 00FR13lotod oalondar quarters iFRmediatoly presoaing 

the first day of an indi•,idual's eenefit year. l·fowover, in the sase of a ooFReinod '-"3§0 claim p1,rs·Jant to 

the arran§oment approves by the soerotary of laeor of tho L'nitoa States, tho base porioe is the period 

ap13lisablo undor tRO unoFR13lo•,•rAont law of tho paying state. i;or aR iAdi11id1,al •o;he fails to AlOOt the 

~ualifications of 39 e 1 21 0li or a sin1ilar stat1,te of another state 13eoauso of a torA13orary total aisal3ility, 

as defined in 39 71 1 Hi, or a sirAilar statute of another state or tho L'nitoe States, tho ease 13orioe moans 

tho tirst 1 quarters of the last Ii q1,arters 13rosoeing the disaeility if a elaim for un0FR13lo 1fFRent 13onofits is 

filoe within 24 rAonths of tho date on whieh tho individ1,al's disability was ine1,rrod. 

13) "8onofits" means tho FRone•; 13a•;FRonts payaelo to an indivieual, as 13ro¥ieoa in this sha13t0r, 

with respoct to tho ineivid1,al' s c1noFRpleymont. 

14) "8onofit year", ,.,ith rospost to any inei11idual, n1oans tho e2 eonsoeuti¥o wook perioe boginnin9 
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with tho first day of tho salenear ,.,ook 1n whiGh tho ineivieual files a valie slaim for benefits. exseoHlci;.; 

2 the benefit year •s s.l A1eeks if filing a new valid slaiFR weule result ir e•1or!apping an•, quarter et the haso 

3 vear of a previeeisl 1• files now slaim. t\ subsequent benefit year ma'{ net be estabiisrl-ed until the-B¥fnf·Af+OH 

4 of the surnmt bonofit year. ~ewo•,ror, in tho saso of a somsinoe wage claim pursue'.~ tho arrangom-., 

5 appre><oe b1• the seoretar1• el la9or of the Unites :S.tatos, the base porioe is the per1oe appiioab,e under rti.; 

6 unemployment law of the paying state. 

7 (el "Beare" moans the 9oare of labor appeals pre•,·ieoe for in Title 2, ohat,tor 1 e, part 17. 

B (61 "Galonear quarter" means tho porioe of .l oonsooutivo oalondar months ending on Marsh J1, 

9 Juno 3G, Septem9er .lG, or Oeoeni9er 31. 

1 O i71 "Gontri9utions" moans tho money pa1•rnonts to tho state unernplo-,•rnent ins1,1;ano0 funs req•Jiree 

11 b•f this ch-afHtiHJut does not inoluoa assassnients under .lQ e1 4G4(4l. 

12 t!ll "Oepartrnont" moans tho department sf laber ans industry i;irevidod fer 'n Title 2, ohaptor ~ 

13 part 17. 

14 ifll "l!mploying Ynit" moans any indi•~idual or erganizatien (inoluding tho state ge>rornmont and any 

15 of its poli<isol s1cJbei•1isions or instrum01~talitio&I, partnership, asseoiation, trust, estate, joint stosk company, 

16 ~-sompany, lirnitee liaeility oonipany that has filed with tho sosretary of state, or sorporat1on, 

17 whether eleniostio or foroi§n, or lt'.e resaivor, twsteo in bankruptG'f, ,rnsteo or tho trYstoe's suosessor, or 

18 legal f')pr0!;ontati 110 el a asseasoe porsen that has or had in its ompl0~1 sne or mere inElividYals portorminy 

19 ser· ·isos for it •vithin this state, oxsopt as pre~·isoa under .lQ ii 1 204 ( 1 )(al an El ( 1 I (bl. All indiviElual& 

20 porforniing sero<isos within this state for an~• ornpleying unit that f'f!aintains t·1·e er more separate 

21 ast~ state aro oensidored to 90 or:nplo11oe by a single ornpleying unit for all tho 

22 ~sos of this chaptor. l!aoh ineiviaual empleyod to porferm er assist in perforr:ning tho work ef an~· agent 

23 or omployoe of an of'Apleying 1,1nit is oonsieorod to bo ornpleyoe b•,1 the employing unit fer tho purposes of 

24 this chapter, ·1 1hethor tl=le ineivieual was hired or paie direotly b•t tho ornple~·ing unit er 9y the agent or 

25 ornple1•oo, provieod that the ernplo•fing Ynit has aotual or oenstruotive knowledge of the work. 

26 ( 101 "emple'trnent ernoo" means a free publis omi;ilo•frnont offiso or bransh of an office operates 

27 by this stats er niaintainoel as a part ef a state oentrellod system of puelis Of'Aple•,rmont oHioos or suoh ether 

28 free puelis omplo•,1ment sHioos ojloratae ane maintained by the Unites States gevernnient or its 

29 instruniontalitios as tho eojlartmont may appreve, 

30 111) "J;une" moans the unemple'fmont insurance lune osta9lished 9¥ this ohaptor ta whish all 
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oontributions and payr:nents in lieu of sontr1but1ons are required to be f)aid and fror:n whish all bon-&fi+S 

f)FO¥idsd undor this Ghapter FRUSt be f)aid. 

1121 · Grnss FrisoonEluof' r:noans a orir:ninal aot, other than a 1;io'ation of a motor .,,ehiclo traff1-,-1-aw-, 

for whioh an ,ndi·,·idual has been oonvisteEl in a sriR'linal oourt or has admitted or oondust that .1omonscratoe; 

a flagrant and wanton disregard of ans for tho ri§hts or title or interest of a fellow 0F11ployoa ,.i---ttlo 

0F11ploy0r. 

1131 "l~ospital" moans a11 institution that has Boon lioonsoel, sort1fi0El. or Jpproved by tho £h,H,-.;,,,; 

a hOSf)itai. 

( 141 "indoponElont sontrastor" Flloans -individual who rend ors sorvi,10 in tho cou+s&-,~-6: 

ossupation and: 

(al has Boon anel will oontinuo te be free from oontrol or Elirootion over tho porierman(,&-0~, 

sorv100s, eoth unaor a oontrast ana in fast; anEI 

(bl is on gaged in an indepondornlv ostaslished traae, osoupation, f)rofossion, or ousinos,;. 

(Hi) (al "Institution of higher 0€J,4oation", f-Or tho purpgses of this flJFt. rr~: an od•Ji;-;;-tfoH,,' 

institution that: 

(il asF11its ac regular stuaents only individuals ha·,ing a oertifisato of graduation fror:n a high echo,:,! 

or tne resegnizod equivalent of a sertifisate; 

(ii) is legall',' authorized IA th,s state to previua a pro§rar:n of eauoation be•,•ond hi~~h school; 

(iii) provides an oduoational program for which it awards a basholor's or higher s013reo or prov1dr:,,; 

ii;¥0grar:n that is aeoeptable for full ere.lit toward a sasholor's or higher degree, a prograr:n of postgraauato 

or flSStdosteral studies, or a prograr:n of training to prepare students for gainful er:nployr:nent in a resogn12od 

oomJpation; and 

(iv) ,s a J;lublio or other AOnJ;lrofit institution. 

(s) NotwithstanEling subseotion (1 iii)(a), all universities in this state am rnstitutions of h1gh0r 

0006ation fer purposes of this part. 

(1131 "State" inoluEles, in aElElition to the states of tho Unites l,tates ef />.m0risa, the Distrist of 

Goluffibia, Puerto ~ioo, the Virgin lslanEls, and the Dor:ninion of Cana.la. 

µ.++...'.'.Tai1es" r:neans Gontributions and assessR'lents requires unEler this shapter sut Elees not include 

~ties or interest for past duo or uApaid oontributiens or assessA1ents, 

(HI) "UneF11plovr:nent insuranse aElr:ninistration fund" A1eans tt:le uneF11J;lloymont iAsuranso 

, legislaiive 
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aEJmin1ctration fund ectaslisheEJ s~· this chapter froffi whish aEJA'linistrativo expenses undor this chapter r>'ur,t 

tlo 13aid. 

i19l (al ·"Nag es·• moans all remuneration ,:iavatllo for personal corvicoc, inclusing ;;ommissions 24f.:! 

bonuses, tho sash 'lalue of all remuneration pa•;ablo in an•; medium ott:ior than sash, and .eackpay roseivetl 

pursuant to a dispute rolatod to om,:iloymont. The raaconablo each ,,aluo ef remuneration 13ayabl~--H+-,,;Ry 

mosiYm other than sash must bo ostiFnatos ans dotorminoEJ pursuant to ne1loc proscribes by tho dnpartmom 

lbl Tho term "wages" soes net incluse: 

(ii tho amo,mt ef any ,:iaymont maso b•f tho ompleyor, ii tho ,:iaymont v•as made uRtief. a plan 

ostal:Jlishos fer tho 0m13I0 1f006 in general or for a cpooifio class er clascoc ef om,:iloyoos, to or on bshalf of 

tho om,:ileyoo for: 

(Al rotIro~ 

(Bl sicknscc or accisont EJisability Yndor a werkors' compensatien la,.,; 

(Cl mosioal ans hospitaliza:ion oxponsoc in cennoctien ,.,ith sisknoss or acsisent disability; or 

(DI death; 

(ii) romunoration ,:iaiEJ by a count•( •,,;olfaro office from publio assistanoo fynds for SOPtisos performed 

at tho sirootion ans roEjuost ef tho oounty u1olfar0 effioe; or 

(iiilJ:!:H offiplayoe O)(ponse reimbmsomonts or allowances fer meals, ladging, travel, sYbs1stenso, or 

!HfIBr oxponses, as sot forth in department rules, 

I2Ql "Week" means a period of 7 sonsooutiYo salondar days onsin9 at midnight en Saturaay. 

l-21 l An imliYidual's "weekly sonofit ameunt" moans tho affiount of benefits that tt:io insividual 

.\','E,1ulFi be cntitloe to roaoi>•o for 1 week of tetal ynomploymont." 

S9stien 3, Section 39 ii1 2Q~, MCA, is aA'lonEloe to roae; 

:'..J!} li1 2Q4. i!J161l!sions from definition of employment, (1) Tho term "ernplayment" does AG{ 

inclL1do: 

tat agriouitural labor, ai10013t as proviEJeEJ in 39 ii1 202(21. If an omplO\'OF is othon.,,iso subjoot to 

this shaptor and has agrioultural ompleyrnont, all employees ongagod in agrioultural labor must be 0)(6IYdes 

from oovora90 unsor this chapter if the ern,:ile•fer: 

(ii in any Ejuartor or oalensar year, as applisable, EJoos not meet eitt:lor of the tests relating to tho 

rnsnetary affioun• or number of OA'lployoos ans da\'S workod, for tho subjoot wages attributable te 

-LegislfUive 
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agricultural labor: and 

2 ii I l1oops soearate sool1s and records to aooount for the OFRploymsnt et porso t&---+R a§ricultura. 

4 tGl household and domostio sorvioo in a pri~•ato horns, leoal oollego olub, or 'coal chapter .»-a 

5 col logo fraternity or sorority, except as proyidod in 39 61 2021;r1. If an employer is othC--BOOj&,l-W 

6 this chapter and has domestic service omplo·,•ment, ail employoos engaged in jomostic ~-fffi,b'-Bfl 

7 oxcluded /rem coverage under this chapter if tho emµloyor: 

8 {ii doos not moat the monotaF',' payment test in an',' q.iartor or oalensar yoar-,-i¼&-a ~" ·--.ic¼_, 

9 s..iejeGt wages attributable to domestic sori,<ioo; and 

1 O (iii koops separate books an~oords to acoount for tho omployn:iont of pore :,no in d ~ 

11 service. 

12 (cl sori,<ico porforA10d as an offioor or FRombor of tho ore•.., of a "BSSol or the PO\ -~~--+H 

1 3 the U 11ited States; 

14 (eH sor>,ieo performed by an .individual in tho omplwt-Gf.-rhat 1ndi><id.ial'c son, ElaL }Afef-,-w&m,b-;;B 

15 al'IQ-Eervice performed b~c a child under tho a9e of 21 in the oFR,=;loy of tho ohild's father ur mother; 

16 (0) sar,•ice µerformed in tho 0n:iflley et anv ether state or its µolitisal subsivisions or of the Ur.-~ 

1 7 States go>;ernrnent er of an instruFAentality of any other state er states er their politieal •·· bsi.,isianc , · .. 9.f 

18 ~itod Starns, exsept that natianal banks organizes under tho natienal banking law ma; not be onP,~e.J 

1 9 te exomf)tion uneer this subseetion and are subject to this chapter the same as state banks, 13ravidod .Ri3-l 

20 the seP~ice is excluded tram emµlo'fment as defines in sestion 33G6(ol(71 of the l"odara! Unomployi,-H!ftt 

21 Tax Ast (26 U.S C J3G61ol(7)1; 

:,:2 (f) sor>,<ieo in "'hish unomµlo•1mont insurance is pa'fable under an unom13loymont insuranoe s','htB"fl 

2 3 established by an ast ef aon9ress if tho deµartment enters into a9reements with the profler a!Joncies under 

24 an aat of son§ress and these agreements bosamo effective in tho manner prescribed in the Montana 

25 i\aministrati,•e Proaoduro .A.st far the ado13tion ef rules, to 13ro,1iso resiµrosai treatn:iont te 1ndi•,idualc who 

26 ha\10, after aGE1uiring 13etential rights te benefits under this sha13tor, as1e1uired ri9hts to unomfllOyFRsnt 

27 insuranso under an ast of songress or who have, after asE1uiring flOtontial rights to unamplo·,ment ineuraneo 

28 uns<1r the ast of congress, ao1e1uired rights to benefits under this shapter; 

29 (gl sw•ioes 130rfern:10d as a n0•1Jspa13er sarrior or free lanse sorrosponEieAt if the ,aierson j;larforFRing 

30 ~rvi aos or a µarent or guardian of tl=le parson parformin!l the services in tho saso of a n:iiner has 

,, Legisi!"ive 
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aoknowlodgod in . .,riting that tho person performing tho sorvioes anEl the servioos are not s.weH,G-, /\G .J680 

2 in this sut:Jsostion: 

3 iii "froo lanso serros,.onElont" is a person who sui:Jrnits artislos or flho:ograflhG .f.e~'l-af"4 

4 is paie t:i,,, tt:10 art'elo or by tho flhotograph; ans 

5 (iii "newspaper sarrior" moans a person who proviaes a newspaper ,,,ith tho sorviso of aoliuering 

6 newspapers sin€JIY or in bundles. n10 term aces not inoluas an employee of the ~r who, 11101Elontall~·-t1, 

7 tho omflloyoo's Fl'lain suties, sarrios er doli¥ors papers. 

8 (hl sorvioos porformea by real estate, soourities, anEl insuranoo salespeople p:iia solely by 

9 oemmissions and witl=io'dt guarantee ef minimum oarnin€js; 

1 O !ii soP,ios porformea in tl:ie ornploy of a sshool or uniuorsity if tl:ie sori·ise is porformos by a stuElon{ 

11 whe is onrolloEI anEI is ro€Jularly attonEling olassos at a sol:100I er uni•,orsity or by tl:io spol:lso of a stuElent 

1 2 if the GflOUSO is advised, at tho time that tho SflOUSe GOR'1Fl'10neos to 13er!orm tl:io sep;ios, that t~ 

13 employment ef tho speuse to 13erforR=1 tho sew·ieo is provided 1:Jndor a flrogram to proviso finanoial 

14 assistanoa ts the ctl:lseRt 13y the sehool or ~rniYersity ans that the emflloymoRt will not 130 savored l:Jy afty 

15 program of unornployFAsnt insuranee; 

16 ij} ser>Jiee performos 13y an insi\1is1:J,il whe is enrollea at a nsnflrofit or flUl3Iio osueatienal institution, 

17 whioh ne"mally maintains a regular fael:llty and smriculum ans normally has a ro€Jularly or€Janiz00 body of 

18 ctusonts iri attonsaneo at the plaee where its odueational aetiYitios are carriea on, as a stl:laent in a fl:lll tiR=10 

19 oro€JraA'l t3kon for crosit at an institution that eeml3ines aoaeomie instrl:letion with work OXflBFiense if t~ 

20 oervioo is an into€jral part of the flr0€JF3m ans the instiWtion has eertifies that fast to tho emfllo•1•or, exooflt 

21 that this cul3sestion does not 3flply to sor>•iee flerforA'led in a flFOgram estal3lishos for or on behalf of an 

22 employer Of-~ 

2 3 ~, sorYice performed in tho employ of a hosflital if tho serYieo is performed b11 a patient of tl:io 

24 hospital; 

25 ffi corvieos performoa by a sosrn0Folo€Ji6t whe is lisensos under Title 37, sha13tor 31, or a barber 

26 who is lieqnsee unser Title 37, shaflter 30, ans; 

27 #t· wl:10 has asknowlesgoa in writing that tho eosmetolegist or earbor is not oo•,<ored by 

28 ur>ompleymont insuranse and workers' semflencation; 

29 !ii} who oontrasts •uith a eosrnotology salon, as sefinos in 37 31 101, or a 13arborshop, as eefines 

30 in :H 30 101, which oontraet must show that tl:lo eosmotelO€JiSt or 13arbor: 

,-ltgisl.a1Jve 
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le' roG □ I', ec payment for soP 1Ises from individual sli0nt0l0; and 

HB0146 .. ~ J 

2 

3 

4 

5 

6 

7 

8 

9 

(Ci leases, re11ts, or furnishes ail of the sosmetolegist's or barber's own equipment, sk11•&c-Br 

M10'.'ll0dgo: and 

t+i+J whoso sontract gives rise to an action for broash of sontract 1n the O'.'a+.t--e-i-se-n!fiH;.t 

termination (tho oxistonso of a singl'l lisonse for tho cosrnetolog~' salon or barborshop ma•,' ~-GB+KtHJOO 

as a !ask of froodom from control or direstion .indor this S\JBSootion1; 

10 

11 

12 

(ml cas.ial labor rot ·n tho so1,1rso of an employer's trade sr tJus1noss performs< in any &a!B-Rt!at 

q.iartor, .inloss tho cash rom.inoration paid fer tho sor¥ieo is $60 or more and tho sorv1cr is porformao-,:;-

an indi•1idual who is regularly omplo~1od b~1 tho omplovor to porferm tho soP,ioe. "~:larly emp'ovec' 

moans that the sor>·ioes aro perforrnos d.iring at loast :14 da~·s In tho same quartor. 

(nl employment of solo proprietors, working momBers of a partnership, ,JF rnom'Jus--f>i--;0 

13 rn0mil0r managed limited liaBility sompany that has til0El , .. ith the 6osretary of ctatJ; 

14 ~op,,isos performed for the iRstailation of floor soverings if the installer: 

15 (ii Bids or negotiates a sontract prise tiasea upon 'A'ork performed By tho y:mi o hy tho 1ab, 

16 (iii is paid .ipon ssmpletion of an agroed upon portion of the job or after the job 1& somplotAd: 

17 t+i+J may perform sor¥isos for anyone without limitation; 

18 ii ,1 may accept or reject any joB; 

i 9 i-"} furrnshos SliBstantially all tools and BE1Uipm0nt nosessary to pro~·ido the sor>,:G66-i-i3R€l 

20 (i,,i} works under a written sontrast that: 

21 iAI gii,,ec rise to a Breasl=l of contrast astion if tho installer or any otl=leriMHy-fafl-; to perform-too 

22 ~aG: abligations; 

23 {-8t states that tl=le installer is not &0\'erod BY unemployment ins.iranse; and 

24 (GI requires the installer to pro¥ida a current workers' sompensatien ,iolicy or to oiltain an 

25 exemption from workers' sompensation reE1tiirements; 

26 (pl employment of a direst seller as dofinaa in 2e U.S.C. :3eG8; 

27 fq} sor¥1&es performed 13y a potrelo.im land professienal. As .isod iA this suBsesli-on, "petroleum 

28 i-of1€1. proiession;:.1..'.'....moans a person whe: 

29 (ii is oAgagod primarily in negotiating for tho a&Eluisition or eli\'ost'turo of minmal rights or 1n 

30 negotiating a BusiRosc agreement for tl=le exploration or d0•,1olopment of minerals; 
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!iii is paid for sor11icos that are directly relates to the oomplstion o4-0ontraot0d spooifo tasi1 ,·ithB~ 

2 than on an hourly '"<3§8 sasis; and 

3 (iii) performs all services as an insopondent contractor pursuant to a written oontract. 

4 121 l!n:iple·,1rnent sees net inoluso olecteEI pt1illio effioials. 

5 131 i;;or the purposes of 39 51 203I€ll, the term "0mplo~1ment" soes not apply te so·viso t30rtorrn<¥J-, 

6 (al in tho employ of a sh1cm;h or con,,sntion or association of oht1rsh0s or an organi2ation tR<H-H, 

7 ~atod primarily for religious purposes and that is oporMes, super>,iseet, controlles .. or principall-y 

8 supportas ily a ohldrsh or oon¥ention or association of ohldrohes; 

9 {-0~ ily an ordained, oommissionod, or licensed FAinistor of a chldFGh in the e)(ercise of the ~-& 

1 O ministry or by a member sf a rsligiolds oraer in the e)(eroise of dldties reqldires b•; the order; 

11 'ol iR a faeility eORSuetos for the pldrposo of earr>;ing oldt a i;rogrnm of rohabilitatioR for 'ndi¥iduals 

12 whoso oarnin!l oapaoity is impaired ily age or i;hysisal or mental sefioiensy or injldry or p~ 

13 remunerative work for iRsi><idldals who, bosat1so of impairss i;hysisal or mental sapasity, oannot ilo roadil>,• 

14 absoreoa in tho eoRlpetitivo laeor R1arkot by an inclii,idldal roooiving rohaeilitation or rorAunorativo werk; 

15 (SI as µart of an unoR1ployR1ont work relief or work training program assisted or finanoed in Wf\€,Jfl 

16 or in i;art tiy a fodoral agens~' or any agency of a stats or ;iolitisal s1,1beli¥ision of tho state by an individual 

17 resoi¥ing work roliof or werk training; Gr 

18 (o! for a stats i;rison or other state oorrestisnal or Sld&todial instit1,1tion by an inffiato of thct 

19 instiWtioR, 

20 +41 on indi¥isldal foldnel to 00 an indopondsnt sontrastor by tho Sopartmont ldnser the terms of 

21 ~31 is oonsisereel an insoponsont sontrastor for tho p1,1rµoses of this shaµter. An insepondont 

22 sontraotor is Rot prooluetos from filing a slaim for b,rnelits ans rosoiving a soterminatien pursuant to 

24 tfi) This eeotion Soos not api;ly to a state er losal go¥ornmontal entity or a nonprofit or!Jani2ation 

25 defines ti9Sor ssstion li01 (s)(3} of the Internal ~ovonldo Coeo 1,1nloss tho sor11iso is O)(Gildaes froR'1 

26 omployrAcnt as sofined in the Feaoral Unorn13loymont Ta1E Ast," 

27 ~! ,o person in either of tho follo1t•ing oirs1,1mstansos is not oonsiaorod to ile ernaloyed for the 

28 purpesos of this shaator: 

29 {a) a aorson alases as a partisipant in a a1,1blis assistaneo arosram authorizes ey Title 53 iRto a 

30 work setting for the Bldreose of sovoloping emeloymont skills. Tho alasomont mav ee with eithsr a auillic 
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12 

13 

or pri¥ato omplo•,'or. Tho oxsh,Jsion does not apply to an omplo•(FFIOnt relationship ferFFlod 1n tho work 

setting outside tho seopo of tho amaloymont skills aeti¥itios authorized b,, .,..itlo 63. Tho 011clusion s 9nl·, 

to the extent permitted B'( an,• federal law governing tho iFF1ploFF1ontation of unom13loyFF1ont program 

SIBndard s sv a state. 

(bl a aerson sor¥1ng as a foster oaront, lisonsed as a foster saro pro,,ider 1n ascordanc&•-w+t-A 

~ 1 3 11 ~ 1, and pro,1iding saro witho1,1t wage soniaonsation to no FFIOre than six foster ehildron ~n tho 

aro¥isor's own rosiaonse. The aorson FF1ay reeoi 110 roiFF1b1,,irsoFF1ont for aro~·iding rooFFI ano eoard,~±±llil: 

training, FBsaite earo, leisure ans rosroational asti•,ities, ans pro11iding for other noodc ano aeti'1itiss ·1r 6ir1.J:! 

in tho pro•,ision of in hoFFlo foster earo. Tho oxslusion is onl\1 to tho O)(tont aorniittod b1r any foder3haw 

governing the imaieFF1entation of uneFF19loyFF1ont arograFFI stamiards by a state. 

Section 2. Section 39· 71-118, MCA, is amended to read: 

"39-71-118. Employee, worker, volunteer, and volunteer firefighter defined. (1) The •erm 

14 "employee" or "worker" means: 

15 la) each person in this state, including a contractor other than an independent contractor, who is 

16 in the service of an employer, as defined by 39- 71-117, under any appointment or contract of hire, 

17 expressed or implied, oral or written. The terms include aliens and minors, whether lawfully or unlawfully 

18 employed, and all of the elected and appointed paid public officers and officers and members of boards of 

19 directors of quasi-public or private corporations, except those officers identifieC' in 39-71-40112), wh1ie 

20 rendering actual service for the corporations for pay. Casual employees, as defined by 39-71-116, are 

21 included as employees if they are not otherwise covered by workers' compensation and if an employer has 

22 elected to be bound by the provisions of the compensation law for these casual employments, as provided 

23 in 39-71-40112). Household or domestic employment is excluded. 

24 lb) any juvenile performing work under authorization of a district court judge in a delinquency 

25 prevention or rehabilitation program; 

26 (c) a person receiving on-the-job vocational rehabilitation training or other on-the-job training under 

27 a state or federal vocational training program, whether or not under an appointment or contract of hire with 

28 an employer, as defined in this chapter, and whether or not receiving payment from a third party. However, 

29 this subsection does not apply to students enrolled in vocational training programs, as outlined in this 

30 subsection, while they are on the premises of a public school or community college. 
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14 

15 

16 

1 7 

18 

19 

20 

21 

24 

25 

26 

27 

28 

29 

30 

(d) an aircrew member or other person employed as a volunteer under 67-2-105; 

lei a person, other than a juvenile as defined in subsection 11 )(b), performing community SE:rvice 

for a nonprofit organization or association or for a federal, state, or local government entitv under a court 

order, or an order from a hearings officer as a result of a probation or parole vioiation, whether or not unde; 

appointment or contract of hire with an employer, as defined in this chapter, and whether or r.ot receiving 

payment from a third party. For a person covered by the definition in this subsection JJl(el: 

(i) compensation benefits must be limited to medical expenses pursuant to 39-71- 704 and an 

impairment award pursuant to 39-71-703 that is based upon the minimum wage established under Title 3 9, 

chapter 3, part 4, for a full-time employee at the time of the injury; and 

(ii) premiums must be paid by the employer, as defined in 39-71 -11 7 (3), and must be based upon 

the minimum wage established under Title 39, chapter 3, part 4, for the number of hours of community 

service required under the order from the court or hearings officer. 

!fl an inmate working in a federally certified prison industries program authorized under 53-1-301: 

aM 

(g) a person who is an enrolled member of a volunteer fire department. as described in 7-33-4109. 

or a person who provides ambulance services under Title 7, chapter 34, part 1; AND 

{_HI A PERSON PLACED AT THE EMPLOYER'S WORKSITE AS A PARTICIPANT IN A PUBLIC 

ASSISTANCE PROGRAM AUTHORIZED BY TITLE 53, CHAPTER 4, PARTS 6 AND 7, FOR WORKERS' 

COMPENSATION PURPOSES ONLY. A PERSON PLACED AT AN EMPLOYER'S WORKSITE UNDER TITLE 

53, CHAPTER 4. PARTS 6 AND 7. MAY NOT BE CONSIDERED AN INDEPENDENT CONTRACTOR UNDER 

39-71-120. AN EMPLOYER MAY BE REIMBURSED FOR THE PREMIUM COST AS PROVIDED IN 53-4-603. 

(2i The terms defined in subsection ( 1) do not include a person who is: 

,:a) participating in recreational activity and who at the time is relieved of and is not performing 

prescribed duties, regardless of whether the person is using, by discount or otherwise, a pass, ticket, 

oermit. device, or other emolument of employment; 

(b) performing voluntary service at a recreational facility and who receives no compensation for 

those services other than meals, lodging, or the use of the recreational facilities; 91' 

(c) performing services as a volunteer, except for a person who is otherwise entitled to coverage 

under the laws of this state, As used in this subsection (2)(c), ''volunteer" means a person who performs 

services on behalf of an employer, as defined in 39-71-11 7, but who does not receive wages as defined 

legisl~v• 
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in39•71-123 

2 (d1 plaood as a partio1pant in a puelio assistanoe program authori2od by Titlo a3 irHJ-a-•"OFk ct3tt1riq 

3 for the purpose of developing employment skills. Tho plaoement ma~' ee with oither a .fHffll~r1,ato 

4 omp'ovor. The oxolusion doss not apply to an emplovn:ient relationship formoa in the » 1ork oettina outside 

5 +ha &oopo of the en:iploymont skills aoti,•itios autheri20EI ev Title a3. 

6 :fet(DI serving as a foster parent, licensed as a foster care provider in accordance Nith 41 '':-! 1-1-1. 

7 and oroviding care without wage compensation to no more than six foster children in th,~ provider': _Q;:'{f, 

8 residence, The person may receive reimbursement tor providing room and board, obta1ninr train1n(l._[_f:'j_g_:,lio 

9 care, leisure and recreationGI activities, and providing for other needs and activities arIsIny in tne Rc2Y~§'0' 

1 O of ·1 n-home foster care. 

11 (3) With the approval of the insurer, an employer may elect to include as an emp,oyee ur1dG1 ,he 

12 provisions of this chapter any volunteer as defined in subsection (2)(c), 

13 (41 (a) The term "volunteer firefighter" means a firefighter who is an enr,)lled and active rwii,t12° 

14 of a fire company organized and funded by a county, a rural fire district, or a fire service are,,. 

15 (b) The term "volunteer hours" means all the time spent by a volunteer firefigtirer in the suv,ce 

16 of an employer, including but not limited to training time, response time, and time spent at ihe empIc,yer ~ 

17 premises, 

18 (5) ra) If the employer is a partnership, sole proprietor, or a member-1:1anaged !imited liab1!ity 

19 company, the employer may elect to include as an employee within the provisions of this chapter any 

20 member of the partnership, the owner of the sole proprietorship, or any member of the limited li2bil1ty 

21 company devoting full time to the partnership, proprietorship, or limited liability company business, 

22 (bl In the event of an election, the employer shall serve upon the employer's insurer written r;otice 

23 naming the partners, sole proprietor, or members to be covered and stating the level c,f compensation 

24 coverage desired by electing the amount of wages to be reported, subject to the limitatio 1s in subsection 

25 (5)(d), A partner, sole proprietor,or member is not considered an employee within this ch, pter until notice 

26 has been given. 

27 re) A change in elected wages must be in writing and is effective at the start of he next quarter 

28 following notification. 

29 (d) All weekly compensation benefits must be based on the amount of elected wages, subjPct to 

30 the minimum and maximum limitations of this subsection, For premium ratemaking and tor the 
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determination of weekly wage for weekly compensation benefits, the electing employer may elect not less 

2 than $900 a month and not more than 1 1 /2 times the average weekly wage, as defined in this chapter. 

3 161 (al If the employer is a quasi-public or a private corporation or a manager-managed limited 

4 liability company, the employer may elect to include as an employee within the provisions of this chapter 

5 any corporate officer or manager exempted under 39-71-401121. 

6 lb) In the event of an election, the employer shall serve upon the employer's insurer written notice 

7 naming the corporate officer or manager to be covered and stating the level of compensation coverage 

8 desired by electing the amount of wages to be reported, subject to the limitations in subsection I5Iidl. A 

g corporate officer or manager is not considered an employee within this chapter until notice has been given, 

1 O (cl A change in elected wages must be in writing and is effective at the start of the next quarter 

11 following notification. 

12 Id) All weekly compensation benefits must be based on the amount. of elected wages, subject to 

13 the minimum and maximum limitations of this subsection. For premium ratemaking and for the 

14 determination of the weekly wage for weekly compensation benefits, the electing employer may elect not 

15 less than $200 a week and not more than 1 1 /2 times the average weekly wage, as defined in this chapter. 

16 17) la) The trustees of a rural fire district, a county governing body providing rural fire protection, 

17 or the county commissioners or trustees for a fire service area may elect to include as an employee within 

18 the provi(,ions of this chapter any volunteer firefighter. A volunteer firefighter who receives workers' 

19 compensi'tion coverage under this section may not receive disability benefits under Title 19, chapter 17. 

20 (bl In the event of an election, the employer shall report payroll f!Jr all volunteer firefighters for 

? 1 premium ,,nd weekly benefit purposes based on the number of volunteer hours of each firefighter times the 

;~,? average weel:ly wage divided by 40 hours, subject to a maximum of 1 1 /2 times the average weekly wage. 

23 (81 Except as provided in chapter 8 of this title, an employee or worker in this state whose services 

24 are furn1sred by a person, association, contractor, firm, limited liability company, or corporation, other than 

25 a temporary service contractor, to an employer, as defined in 39-71-117, is presumed to be under the 

26 control and employment of the employer. This presumption may be rebutted as provided in 39-71-11 7131. 

27 (91 For purposes of this section, an "employee or worker in this state" means: 

28 (al a resident of Montana who is employed by an employer and whose employment duties are 

?.9 primarily carried out or controlled within this state; 

30 ib) a nonresident of Montana whose principal employment duties are conducted within this state 
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on a regular basis for an employer; 

2 le) a nonresident employee of an employer from another state engaged In the construction ,rr:111s try 

3 as defined in 39- 71-116, within this state; or 

4 Id) a nonresident of Montana who does not meet the requirements of subsection i9!1bi and v✓ rws,, 

5 employer elects coverage 1tllth an insurer that allows an election for an employer whose: 

6 (ii nonresident employees are hired in Montana; 

7 ,:iii nonresident em ;loyees' wages are paid ,n Montana; 

B (iii) nonresident employees are supervised in Montana; and 

9 (iv) business records are maintained in Montana. 

1 O ( i 0) An insurer may require coverage for all nonresident employees of a Montana employer who 

11 do not meet the requirements of subsection 19){b) or (9)(d) as a condition of approving the e!Pct1cr1 •.:11,Je, 

12 subsection (9)(dl." 

13 

SeetieR ii. Sostian 39 71 401, MCA, is aR1oneos ta raae: 14 

15 "39 71 401. limple•1m0Rts se11ered aRd empleyments exempted. ( 1) l!xsopt-&;--f/HW+{~OC--1+, 

16 subsoetian (2), tho Warkers' CaFRponsation .A st applies to all oRlplovors, as dotinod in 39 71 11 7, ~n4--t<> 

17 all- empleyoos, as dofinoel in 39 71 118. An 0R1plo 1for who has an~r oFApla•;ce in se .,,100 undo, -any 

18 appeintmont or santraet of hire, expresses er implies, oral or ¥'Fitton, shall elect to to -l:Hrt,H6--El-','---i+,o 

19 provisions et GeFApensatien plan J>Jo. 1, 2, or 3. ~aeh ornpla~•oo whese ompleyor is la01,1ne ~~k~-

2O Gomf-1ensatien Ast ,s sulajeet te anel laet1nfJ lay tho seFApensation plan that has Beafl-fflet~v-ttie 

2.1 ornpleyor. 

22 i-:1-t 1 'nless the emj;lle~cor olests se11ora!:!O tar those emplevmonts unaor this shaptor ar.4-_,_,_ 

23 ailaws an elostien, the 'Markers' Camponsation .Ast deos net appl~• te anv-e-f.~~ 

24 fa)... hei;sehelfJ and domestis empleyRlent; 

25 (la) sasual em13loyR1ont as Elofined in 39 71 116; 

2.6 (s) 0R113le•;n:1ent ef a aopondont RlORllaor af an emple•,rer's faFAily fer .,.,,horn an "*:emptic;in may t,e 

27 ~ b,' tho emJ;ilayor unelor the fosora' Internal i:le¥onue Cede; 

28 AA employment ef sale pre13riotors, working R1on:1laers ef a partnership, er werkin!:J members of a 

2S momber manages liFAitoa liaeility seR1pan~1, oxsopt as previdod in sulaseetien (3); 

30 {el oA'lplo•,•PAent of a broker er salesman salespersen 13erferming 1,1neler a Ii sense issc.e!J lay the ~>GaHi 
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of realty regulation; 

2 lfl ,:nnp!o;rment of a direst seller as defined in 26 U.S.C. 3508: 

3 (gl amplovment for 11,,hist:i a rule of liabilit',' for injury, oooupat1onal d•sease. er Eloath 1~; providoo 

4 under the laws of the United atatos; 

5 l-!+l amplo•(ment of a person performing s0r>1io0s in return for aid or s1,stanans0 o,:il~9f>• 

6 employment of a 11olunt00r under 67 2 1 Oa; 

7 Ii) employment •rith a railroad engaged in interstate oommoroo, e><oapt that raiiro~ 

8 1er9rk is insludod in and subjaot to tho provisions of this st:iaptar; 

9 fi} 0mplo·1ment as an offisial, inolt,1Eling a timer, roforeo, or JuElgo, at a sohool amateur athlotio 

1 O evrmt, uniBss tha parson is otherwise employed b1, 1 a sshool Elistrist; 

11 tk-f. emplovmant of a parson performin§ seP,rises as a newspaper oarrior or free lanes sorres13on00nt 

12 if tho pers3n performing tho sorvioos or a parent or guarElian of tho person performing tho sorvisos 'n tho 

13 ease of a minor has aoknowlodgod in v,1riting that tho person performing tt:le servioes anEI tho seri,ioos aro 

14 net so .. oreEI. ,0.6 usoEI in this slelbsootion, "!roe lanso sorrospondont" is a porsen who Slelbmits articles or 

15 photograpt:is for publisation and is paid by tho anislo or by tho photograph. 11 s usod in this slelbsostion, 

16 "nows paper carriOf.'.'..; 

17 t4- is a person who provides a newspaper with tho sor\1ico of 0oli11ori:19 nowspapors sin9ly or in 

18 bundles; b.i-t 

19 tfi) Eloos not insllelEIO an employee of tho paper who, incidentally to tho smployoo's main sutias, 

20 i;.ai:ries ar delivers papers. 

21 11) sosmatolo9ist's sorvisos anEI barber's sor><ices as dofinod in 3Q 51 204(1)(1); 

22 +mi a person who is om13loy0El b',' an onrolloEI tribal member or an· association, blJsinoss, 

23 corporation, or other entity that is at least 51 % ownoEI by an enrolled tribal member or members, whoso 

24 t:Jusiness ii; sonEluctos solely within the o><torior bolelnElarios of an Indian rosorvation; 

25 W employment of a joskey 130·forming under a lisonso iss1,10d b·; tho board el horsorasing from th.i 

26 time ~ tr.o Jeska~· re!'lorts to tho saalo room prior to a race thr01,1§h tho tiFAo IDfil tl=lo joskoy is weighee 

27 out after " race i" the joskov has asknowlod90El in writing, as a sondition of lisensin9 by tho boars of 

28 horsorasing, that the joskov is not 60\10red under tho Workers' Compensation /\et while performing soP1isos 

29 as a jockey-; 

30 lo) empls•;mont sf an emplo~1or's spo1,1so for whom an e1(emption based on FAarital stat1,1s ma•; be 
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20 

21 

22 

23 

24 

25 

claimed b1• the emplo•rer einder 2e U.~.C. 7:i.GJ+ 

(pl a parson \'ho performs sor>Jisoc as a oetreloum land professional . .'\s used in th,s subsection. 

a "petroleum land professional" is a person who: 

,q is engaged primaril11 .in negotiating for the acquisition or divestiture ~-f'fH~ r·ghts -Bf-+++ 

negotiating a business agreement lor tho e1<ploration or development of mIMrais; 

(iii is paid for services that are direetlv related t3 the completion of a cont'3ct:ee-5pocific tac~ ftt<'-,.i+ 

than on an hourly wage basis; ans 

(iii I per'orms all ser>JIces as an lndeponden: oontractor pursuant to --iUe~-.. ~ 

IEll an officer of a quasi puolic or a pri,•ate corporation or manager of a mJ~-f11anagoe1 1,mH<-rt.J 

li.i-bilitv eompany who 1;1ualifios under one er n=iero of the follo·¥ing preYisionEr. 

(i) the offieer or manager is engaged in the oreinary suties of a workor for #\e~e,...Bf.-fif; 

lim1teel liability company and cloes not rosoi>•o any pay from tho oorporation c,r~!+m+~li,,Gimy--+oW'lP0++\' 

~rformanso of the cluties; 

(iii tho effioer or FAanager is engaged primarily in householi:l aR1ple1•ment fcr~::orporati,:,rH"·•Si½l 

limitae liaeility cempan·f; 

(iiil the oHiser or R1anager awns 2G 0IO sr more of tho numeer of shares of stesk •~ 

or owns 20% or mere of the liFAites liabilltv somµany; or 

(i,•i tl=ie o~or manager is the soouse, shils, acloptes chili:l, stopchilcl, mother, rather, son ,r,-.l.a.w, 

~hter in law, neµhew, nieoo, brstl=ler, er sister of a eerporate effiser ... ho 0Y 1ns 20-o/+-eH=R-~ 

~or of shares of stock in the oorporatI0n or who owns 2G% or FAore of--me iiA1it0d liaiJility oomµany; 

ftl a person alaeod as a participant in a p1:1blic assistance proaraFA a1:1thorized by Title 63 nto a 

Nork setting for the purpose ef deYeloping eR1plsvm0nt skills. The placement may be with either a public 

or private 0A1ployer. The exol1:1sion does not a13ply to an OR1Ble·tmont relationshia lormei:l in the ·«ark 

setting outsii:le the scape of tho eFApleyment skills aotivitios autherizea by Title 6 3. 

J&! a aerson serYing as a foster parent, liconsecl as a fester eare proviclor in assori:lanse with 

26 4-1 3 1141, ane arovicling care without wage ooFApen&ation to no FAora than six foster ehildren in tho 

27 m:ev+tlef's own resiclonce. The person may recei"e roiFAeurseFAont for prouiclina rooFA ant=l boarcl, sbta1nin,t 

28 training, rospIt0 care, leisure ancl rocreatisnal aotiYitios, and previclina for ether neecls ans actiYities arising 

29 in the arovision of in heme fester saro. 

30 13) (al A solo proi;iriotsr, a working member of a µartnershii;i, or a werl1ing meA1eor of -a 
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rnoml:Jor managed lirn1tos lial:Jility oompany 11 •1:io reprosonts to tl:io pul:Jlio tl:iat tho i)-Srson is an 1ndoponctr.m 

2 oontrastor shall aloot to l:lo 80UAEl 11ersonall\1 ans insi 11 iauall>; l:Jy tho pro 1,·isions ol-somponsation o',m No" 

3 1, 2, or 3 8Ut may appl',' to tho aopartment for an oxompt1on from tho Workers' Com11ensation /\ct. 

4 . +t+- Tho application must 80 made in aoeerdanee ·,.,,ith tho rules adoptoe l:lv--the department. Thorn 

5 ~ho initial applioation. l\n',' su8soquont application must 80 aoeompan,od l:Jy a ~GAf+e.+=1 

6 toe. Tho applioation fee must l:le deposited 1n tho aElffiinistratien funEl ostal:Jlished in 39 7l 201 te ofl~ot 

7 the easts of asministoring the prograffi. 

8 Isl V\/hon an applieation is approves by tho dopartffient, it is oonclusive as to tl:io status of an 

g insoponsont contractor ans prooludos tho applioant from obtaining l:Jonefits unElor this ehaptor. 

1 O (ct) Tl:ie exemption, if appro~·oa, remains in offoot for 1 year following tl=io data of tho departFROf1fi> 

11 aµpro•,al. To A:iaintain tho insaponsont sontr::ctor stattJs, an indoponElont eontraotor shall anntJall•f sui:Jmit 

12 a rono'l'•ai applioation. A ronowal af)plisation FRust be sul:Jmittes for all inee13ondont eontractor O1;omptions 

13 approves as of July 1, 1991i, or thereafter. The rone•1•al a13l')lioation and the $21i rona"'al applioatior fee 

14 rntJst l:Je roooived l:Jy the department at least 30 says prior to the anni11ersary Elate o.f-4~re"iousl•; 

15 api;iro,,ed oxomptien, 

16 te}--A-pereon who makes a !also statoffient or FRisreprosontatian oonsarning that person's status 

17 ac an exempt inElcponEient oonuactor is StJi:Jjeot to a si•{il penalty af $1,000, Tho departffiont ma~• imp0&e 

, 8 the panalt•, for ouch false statoFRont or misroprasontation. The i;ionalty mtJot l:Jo paid to tho uninsl!f% 

19 s.nployors' WflG, Tho lien provisions of 39 71 506 apply to the penalty iffipesod l:Jy this sootion. 

20 +4- If the dopaw:,:1ont Eionies the applieation fer exoA:iption, ttie applioant-mav contest tho Elenial by 

21 p8titioning-f.ef-Hwiow of the sooision by an appeals raforoo in tho ffiannor providoEl for in 39 51 1109. /\n 

22 applieant ~tisf'oEl .,.,,ith the deoisien et the appeals referee A:iay appeal the dooision in aeeorsanoo ,11ith 

2 3 :he proeaoura ostal:Jlishos in 39 51 :14 03 anel 39 Ii 1 24 04. 

24 !4~ (al A oorporation or a ffianager managoEl limitos lial:Jility oompany shall pro~riEle oo,·erago for its 

25 omployocs under :ho f}rc 11 isions 0f oomponsation plan ~lo. 1, 2, or 3. A E!tJasi pul:Jlio eorporation, a pri,1aIB 

26 corporafr.in, or a ffianagar ffianagoe limitos liai:Jilt'J' compan••' may sleet eo·,erage for its corporate offieers 

27 Qr mana§ars, wl:io are otherwise exempt uneer StJl:Jseetion (21, l:Jy §iYing a written notiso in tho following 

28 mannor; 

29 iil if the eA:iployer has elaoted to l:Je l:Jound b',' tho pro,•isions of somponsation plan No. 1, l:Jy 

30 cialivorin!l the notioo to tl:io l:Joare of sirectors of the sorporation or to tho management organization of the 
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manager managod 1im1tod lial:lili;y soml'lany; or 

2 Iii) f tho oml'lio 1,1or has olosted to ae bound by the 13rovisions of com13ensation pl m No. 2 or~ 

3 delivering the notice to the board of elirectors of the sorporation or~ management organizat+e.A--;:»--!AA 

4 manager managod limited liabilit1• com13an 1,< and to the insurer.• 

5 lbl If 1.ho omplo 1,1er chan9os 13lans er insurers, tho emple~·er's 13rev1ouc ,;iloction is ~-..i-
6 the employer shall aqain serve notice to its insurur and to i~ board of directars &r !10 maF~J= 

7 organization oi ti:io mJna9or managed liFRit0d liabilitt som13an,,· if the omr,~ elects to !6-~'14 

8 161 The appo;ntment or olection of an emplovoo as an offiser of a corporatio, . a part%' 1+1--d 

9 partnership, or a member in or a FRana9or of a limited liabilitv soFR13any for tho purpsso of axomp~-1-1¾ 

10 omplovoo from so·,.orago unaar this cha13tor aoos not entitle tho oUisor, t=iartnor, morn bar. or n1an<,Ge-'-¾ 

11 oxom13tion from co¥orago. 

12 (el eash ernplover shall 13ost a sign in tho 11•ork13laso at tho locations ,..,hara notio ,-~t.H8-'fBB& 

13 are normallv 13ostod, informing 0rn13lovaes al.out tho am plover's surrent prs¥ision of worke,&-G0ffW0fl<;..tl+oR 

14 ins1;ranse, A work13laso is any location 11•horo an orn13lovoo 130rlorms a11v work rola:oo-~,. tho GoJ;.;;,,,..J4 

15 0m1;1lovmont, regardless of whether tho location is tem13orary or permanent, and inslud :. , .. -tfIB-~-Bf 

16 business or pro13orw of a third parson ¥11:lile the 0n:113lover has assess to or control ovm tho place of 

17 business or 13ropertv f:lf-the pur13oso of sarr\'ing on the emplover's usual trade, b!dsinoss, -,,r osoupa-.+Bfh 

18 Tho si\jn A1ust ea 13ro·• dad av tM do13artrnont, elistributod thrnush insurers or di.eotly b\• s-.s department, 

19 i'IAG-f30&ted B\' arnple~•ers in asearaanoe witl:i rules adop!ea b•,· the dopartn:iont. ,o,n er:nelo•,1,;r ·,vho purposel 0,1 

20 or knowing!',' fails to f306t a sisn as pro 11idod in this s1;esootion is subjest ta a $1i0 fine fer ~ 

21 

Section 3. Section 53-4-603, MCA, is amended to read: 22 

23 "53-4-603, FAIM project -- components. (1) The aid to families with dependent children part of 

24 the FAIM project consists of three components referred to as the job supplement program, pathways, and 

25 the community services program, 

26 (2) The job supplement program is an alternative to the components of tho FAIM project that 

27 provide cash assistance, An eligible family may receive assistance under the job supplement program 

28 instead of receiving assistance under pathways or the community services program or may receive 

29 assistance under the jcb supplement program either prior to or after receiving assistance under pathways 

30 or the community services program. 
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(3) Services that may be provided to eligible individuals in the job supplement program include: 

2 (al full medicaid benefits for dependent children, as provided in 53-6-101, and basic medicaid 

3 benefits for specified caretaker relatives, as provided in 53-6-101. if waivers of federal iaw are granted bv 

4 the secretary of the U.S. department of health and human services that permit limited benefits. However, 

5 a specified caretaker relative who is pregnant is entitled to full medicaid benefits. 

6 (bl child-care assistance, as provided in 53-4-611 and as specified by the department by rule: 

7 (cl assistance in obtaining child support; and 

8 id) a one-time only cash payment to meet special employment-related needs of the family. In order 

9 to receive a one-time cash payment, the family is required to agree not to apply for or receive cash 

1 O assistance for a period of time based on the si;:e of the one-time cash payment received. 

11 (4) (a) Pathways may provide eligible individuals with job training and education; resource referrals; 

1.2 assistance in obtaining child support; one-time cash payments for special employment-relaced needs; 

13 child-care assistance, as provided in 53-4-611 and as specified by department rule; cash assistance 

14 payments; full medicaid benefits for dependent children. as provided in 53-6-101; and basic medicaid 

15 benefits for specified caretaker relatives, as provided in 53-6-101, if waivers of federal law are granted by 

16 the secrntary of the U.S. department of health and human services that permit limited benefits. However, 

1 7 a specified caretaker relative who is pregnant is entitled to full medicaid benefits. 

18 (bl A specifieu caretaker relative in a single-parent family may receive assistance under pathways 

·19 for a maximum of 24 months. The 24 months do not need to be consecutive. 

20 (c) Specified caretaker relatives in a two-parent family may receive assistance under pathways for 

'.' 1 a maximum of 18 months. The 18 months do not need to be consecutive. 

n 15) In the community services program, a specified caretaker relative who has received the 

;,3 r;iaximum number of months of assistance allowable under pathways may continue to receive assistance 

24 fur the specified caretaker relative's needs if the specified caretaker relative performs community service 

25 work as required 'Jy the department. A specified caretaker relative who performs community service work 

26 as required is entitled to cash assistance for the specified caretaker relative's needs and basic medicaid 

27 benefits, as provided in 53-6-101, if waivers of federal law are granted by the secretary of the U.S. 

28 department of health and human services that permit limited benefits. However, a specified caretaker 

29 relative who is pregnant is entitled to full medicaid benefits. Job training and education, resource referrals, 

30 and assistance in obtaining child support may also be provided if determined by the department to be 
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appropriate. Child-care assistance may be provided as set forth in 53-4-611 and as specified by department 

2 rule. 

3 (61 Fa,;ure of .1 caretaker relative to participate 1n community service work as required mus' result 

4 1n the needs of the spec,tied caretaker relative being removed from the cash ass,stance payment 

5 (7) A dependent child who meets all eligibility requirements for a:(, to t1rnil1es with dep ,,1e,1t 

6 children may receive assistance under any component of the FAIM project ·.v1thout any 1 itY:e lim:r, 

7 i81 The dspartment sha!I furnish workers' compensation ao·,ora§o,~. e provided 1;,-J~lJ-i:<Agi 

8 ~eAfl, in an~• aen,penent of the FAIM 13rojeat who 130rforn, aommunity s, +¥iGB--we.f-k--er who pa{;i-.,,$,+m 

9 111 a ,11ork expOfiBRGB PFO§f3A1. 

10 {8) /> PRll(<\Te eMPbOYl!R SHAU INCbUDe IN TF1e eMPbOYeWS \\IORKE~u;· COMPeNl,,'\T~ 

11 COVl!RAGe A PeRSG~I Pb1\CeD ilT TF1e eMPbOYeR'S WORK SITe-AS-A f.<,l\RTIGIP,!\NT i~l A~.!JBUG 

12 ASSISTil~IGe PROGRAM AUT~ORIZeD BY TITbe 63. 

13 @(8) THE DEPARTMENT MAY ENTER INTO AN AGREEMENT TO RE!MBURSE A PRIVATE GP 

14 LOCAL GOVERNMENTAL EMPLOYER FOR THE PREMIUM COST OF WORKERS' COMPENSATION 

1 5 COVERAGE FOR A PARTICIPANT OF THE PROGRAM WHO IS PLACED AT THE EMPLOYER'S WOR'< s~n;_ 

16 FOR JOB TRil l~ll~IG IF TMe eMPbOYeR F1AS ebeCHD GOVeRAGe t\S /\bbOWeD I~! 3Q 71 11 g WORK SITE 

17 FOR DEVELOPING EMPLOYMENT SKILLS. 

18 {40) A STATE AGENCY SM/\bb ebi!CT wmweRSi' COMPE~IS<\TIGW-GG-V-iAAGe AS AU.OWED 

19 IN 3Q 71 118 FOR /I P,/\RTICIP/' ~IT l~l TMe PROGRAM WMO IS PLACED AT TMI! A Gfi~ICY'S '"'ORK SIH 

20 ~" 

21 

22 NEW SECTION. Section 4. Saving clause. [This act) does not affect rights and duties thar 

23 matured, penalties that were incurred, or proceedings that were begun before [the effective date of this 

24 act]. 

25 

26 

27 

NEW SECTION. Section 5. Effective date. [This act] is effective o , passage and approvaL 

-END-
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