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HOUSE BILL NO. 139 

INTRODUCED BY SWANSON 

BY REQUEST OF THE DEPARTMENT OF ADMINISTRATION 

HB0139.01 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAW RELATING TO PUBLIC 

6 CONTRACTS; AMENDING MONTANA PROCUREMENT LAWS; ELIMINATING PREFERENCES IN THE 

7 PROCUREMENT PROCESS; MODERNIZING STATE PROCUREMENT PROCEDURE BY PROVIDING OPTIONS 

8 FOR SOURCE SELECTION, CLARIFYING TERMS AND PROCEDURES, AND STREAMLINING THE STA TE 

9 PROCUREMENT PROCESS; STATUTORILY APPROPRIATING THE PROCEEDS OF SALES OF PROPERTY; 

10 PROVIDING EXCLUSIVE REMEDIES FOR UNLAWFUL SOLICITATIONS OR AWARDS; PROVIDING FOR THE 

11 PROCUREMENT OF CONSUL TING SERVICES IN THE SAME MANNER AS OTHER SERVICEl5 ARE 

12 PROCURED; AMENDING SECTIONS 7-14-2404, 7-14-2406, 7-14-2716, 17-7-502, 18-1-101, 18-4-122, 

13 18-4-123, 18-4-126, 18·4· 132, 18-4-133, 18-4-141, 18-4-224, 18-4-231, 18-4-241, 18-4-242, 18-4-302, 

14 18-4-303, 18-4-304, 18-4-305, 18-4-309, 18-4-310, 18-4-312, 18-4-313, 18·4·402, 18-5-308, 18-6-101, 

15 18-7-104, 18-7-105, 18-8-211, 53-1-203, 53-30-505, AND 60-2-112, MCA; REPEALING SECTIONS 

16 18-1-102, 18-1-103, 18-1-106, 18-1-111, 18-1-112, 18-1-113, 18-1-114, 18·4·131, 18-4-225, 18-4-234, 

17 18-7-107, 18-8-101, 18-8-102, 18-8-103, 18-8-104, 1B-8-105, 18-8-106, 18-8-111, AND 18-8-112, 

18 MCA; AND PROVIDING EFFECTIVE DATES AND A RETROACTIVE APPLICABILITY DATE." 

19 

20 WHEREAS, the Montana Supreme Court held in ISC Distributors, Inc. v. Trevor, 273 M 185,903 

21 P2d 170 (1995), that an unsuccessful bidder on a state contract may sue the state for money damages 

22 under Title 18, chapter 4, MCA, commonly known as the Montana Procurement Act; and 

23 WHEREAS, a judgment for damages in a state contract suit brought pursuant to the Montana 

24 Procurement Act makes Montana taxpayers pay twice for the same product; and 

25 WHEREAS, in enacting the Montana Procurement Act, the Legislature did not intend to allow 

26 disappointed bidders on state contracts to be awarded damages under the Montana Procurement Act, but 

27 rather intended that the exclusive remedies of a disappointed bidder be the remedies provided in section 

28 18·4·242, MCA, which do not include the award of money damages to an unsuccessful bidder; and 

29 WHEREAS, the Montana Supreme Court held in Meech v. Hillhaven West, Inc., 238 M 21, 776 P2d 

30 488 i 1989), that no fundamental right to a particular cause of action or remedy exists under Montana law 
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1 and that Article II, section 16, of the Montana Constitution requires only that some remedy be provided for 

2 every wrong, and the Supreme Court held in Continental Oil Co. v . Montana Concrete Co ., 63 M 223, 207 

3 P 116 (1922), and General Agriculture Corp. v . Moore, 166 M 510, 534 P2d 859 (1975), that the 

4 Legislature may repeal a statutory cause of action or remedy during the pendency of a civil action invoking 

5 the remedy; and 

6 WHEREAS, according to section 1-2-110, MCA, a statute may be repealed at any time by the 

7 Legislature, and persons acting under any statute are considered to be acting in contemplation of the 

8 Legislature's power to repeal the statute; and 

9 WHEREAS, it is the intent of the Legislature by enacting [sections 6, 15, and 35] and repealing 

10 section 18-4-131, MCA, to reverse the holding of the Supreme Court in the ISC case as to the availabi lity 

11 of the remedy of money damages; and 

12 WHEREAS, it is the intent of the Legislature by enacting [section 35] to make the reversal of the 

13 ISC case apply retroactively, even to the parties in the ISG case, unless a final judgment is obtained in that 

14 case before [the effective date of this act], as provided in [section 36]. 

15 

16 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

17 

Section 1. Section 7-14-2404, MCA, is amended to read: 18 ' 

19 "7-14-2404. Competitive bids for county road contracts. Each bidder shall comply with the 

20 requirements of Title 18, chapter 1, part 2. The contract SRaU must be awarded to the lowest responsible 

21 and responsive bidder in accordance with the requirements of 18 1 102, 18 1 112~ ana Title 18., chapter 

22 2, part 4L and the board may reserve the right to reject any~ bids. When there is no prevailing rate 

23 of wages set by collective bargaining, the board shall de_termine the prevailing rate to be stated in the 

24 contract." 

25 

26 Section 2. Section 7-14-2406, MCA, is amended to read: 

27 "7-14-2406. Contracts for bridges. (1) All bids for construction or repair of bridges SRaU must 

28 meet these requirements: 

~9 (a) If the department of transportation has adopted or established a standard plan and 

30 specifications, the bids must be submitted tl:toreon on the standard plan and specifications. 
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(b) All bids must be sealed. Each bidder shall meet the requirements of Title 18, chapter 1, part 

2 2. 

3 I 2) The board may reject any aflEi---all bids. If a contract is awarded, the board shall ae---se award 

4 the contract in accordance with the requirements of 18 1 102, 18 1 112, aAel Title 18, chapter 2, part 4. 

5 When there is no prevailing rate of wages set by collective bargaining, the board shall determine the 

6 prevailing rate to be stated in the contract. The contract must be entered with the unanimous consent of 

7 the members of the board. 

8 13) Before entering upon performance of the work, the contractor shall comply with the 

9 requirements of Title 18, chapter 2, part 2. For the purposes of those sections with relation to contracts 

10 with the board, a contract sAall Rat se is not completed until the board, while formally convened, 

11 affirmatively accepts all of the work tAerel:lAeler 9one under the contract." 

Section 3. Section 7-14-2716, MCA, is amended to read: 

12 

13 

14 "7-14-2716. Award of contract by local improvement district. (1) If the committee awards a 

15 contract, it shall do so in accordance with the requirements of 18 1 102, 18 1 112, aAel Title 18, chapter 

16 2, part 4. When there is no prevailing rate of wages set by collective bargaining, the committee shall 

17 determine the prevailing rate to be stated in the contract. 

18 (2) Partial payments may be provided for in the contract and paid when certified by the county 

19 surveyor and committee." 

20 

Se.:;tion 4. Section 17-7-502, MCA, is amended to read: 21 

22 "17-7-502. Statutory appropriations ·· definition ·· requisites for validity. ( 1) A statutory 

23 appropriation is an appropriation made by permanent law that authorizes spending by a state agency 

24 without the need for a biennial legislative appropriation or budget amendment. 

25 (2) Except as provided in subsection (4), to be effective, a statutory appropriation must comply 

26 with both of the following provisions: 

27 la) The law containing the statutory authority must be listed in subsection (3). 

28 (bl The law or portion of the law making a statutory appropriation must specifically state that a 

29 statutory appropriation is made as provided in this section. 

30 (3) The following laws are the only laws containing statutory appropriations: 2-9-202; 2-17-105; 
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2-18-812; 3-5-901; 5-13-403; 10-3-203; 10-3-31 0; 10-3-312; 10-3-314; 10-4-301; 1 5-1-111; 1 5-23- 706; 

2 15-30-195; 15-31-702; 15-37-117; 15-38-202; 15-65-121; 15-70-101; 16-1-404; 16-1-410; 16-1-411; 

3 16-11-308; 17-3-106; 17-3-212; 17-5-404; 17-5-424; 17-5-804; 17-6-101; 17-6-201; 17-7-304; 

4 18-6-101; 18-11-112; 19-2-502; 19-6-709; 19-9-1007; 19-17-301; 19-18-512; 19-18-513; 19-18-606; 

5 19-19-205; 19-19-305; 19-19-506; 20-8-107; 20-8-111; 20-9-361; 20-26-1503; 23-5-136; 23-5-306; 

6 23-5-409; 23-5-610; 23-5-612; 23-5-631; 23-7-301; 23-7-402; 32-1-537; 37-43-204; 37-51-501; 

7 39-71-503; 39-71-907; 39-71-2321; 39-71-2504; 44-12-206; 44-13-102; 50-4-623; 50-5-232; 

8 50-40-206; 53-6-150; 53-6-703; 53-24-206; 60-2-220; 67-3-205; 75-1-1101; 75-5-1108; 75-6-214; 

9 75-11-313; 76-12-123; 80-2-103; 80-2-222; 80-4-416; 81-5-111; 82-11-136; 82-11-161; 85-1-220; 

1 O 85-20-402; 90-3-301; 90-4-215; 90-6-331; 90-7-220; 90-7-221; and 90-9-306. 

11 (4) There is a statutory appropriation to pay the principal, interest, premiums, and costs of issuing, 

12 paying, and securing all bonds, notes, or other obligations, as due, that have been authorized and issued 

13 pursuant to the laws of Montana. Agencies that have entered into agreements authorized by the laws of 

14 Montana to pay the state treasurer, for deposit in accordance with 17-2-101 through 17-2-107, as 

15 determined by the state treasurer, an amount sufficient to pay the principal and interest as due on the 

16 bonds or notes have statutory appropriation authority for the payments. (In subsection (3): pursuant to sec. 

17 7, Ch. 567, L. 1991, the inclusion of 19-6-709 terminates upon death of last recipient eligible for 

18 supplemental benefit; and pursuant to sec. 7(2), Ch. 29, L. 1995, the inclusion of 15-30-195 terminates 

19 July 1, 2001.)" 

20 

21 Section 5. Section 18-1·101, MCA, is amended to read: 

22 "18-1-101. Definitions. ffi Unless the context requires otherwise, in this titleL "eof'laFtA'lent" the 

23 following definitions !!Q.Q!Y.;_ 

24 ( 1) "Department" means the department of administration provided for in Title 2, chapter 15, part 

25 10. 

26 (2) Unless tt-:ie oento11t reql:lires ett-:ierwise, in tt-:lio f'IBFt tAe fellewing eefinitiens Bf'lf'll't': 

27 (a) "Geeds" ffleans Sl:lpplies, BE1t1if;lfflent, A'laterial1;, eeA'IA'ledities, ane Sf;leeiall·t fflBRl:lfaetl:lree 

28 preeuets. 

29 (bl "Montana A'lade" ffleans A'IBRt1faet1:JFoe or prnet1eee in tAis state ane R'laee witA the: 

30 (i) 1,1s0 et parts, fflaterials, er 01:1,:iplies ef wtaiiet-:1 !i09~ er mere wore rnan1:1faet1:1ree or f'IFee1:1eoe in 
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this state; or 

2 Iii) 0FRployFRent of parsons of whom li0% er more are bona fide residents of Montana as defined 

3 in182401. 

4 le) "~lenresidont bidder" means a bidder whose resieeneo is net in this state as determined under 

s 1 s 1 10a. 

6 AA "Public agency" means a department, commission, council, board, bureau, committee, 

7 institution, agency, government corporation, or other entity, instrumentality, or official of the legislative, 

8 executive, or judicial branch of this state and its political subdivisions, including the board of regents and 

9 the Montana university system. 

10 lel "Rosielent bideler" means a bieleler ·,vheoe residenee is in this state as determined uneler 

11 1s110a. 

12 (3) "Written" means that whenever written or in-writing determinations or documents are required, 

13 the public agency responsible for the procurement may specify an appropriate visual medium, such as by 

14 computer transmission or by facsimile machine transmission, in the specifications, contract, or rules of the 

1 5 public agency." 

16 

1 7 

18 

Section 6. Section 18-4-122, MCA, is amended to read: 

"18-4-122. Purpose. The underlying purposes and policies of this chapter are to: 

19 ( 1) simplify, clarify, and modernize the law governing procurement by the state of Montana; 

20 12) permit the continued development of procurement policies and practices; 

21 {3) make as consistent as possible the procurement laws among the various jurisdictions; 

22 (4) provide for increased public confidence in the procedures followed in public procurement; 

23 (5) eflSUFe tho fair and eeiuitaele treatment ef all peroeno who deal ',Yith the proouremont systoFR 

24 of the state provide the exclusive remedies for unlawful bid solicitations or contract awards; 

25 {6) provide increased economy in state procurement activities and maximize to the fullest extent 

26 practicable the purchasing value of public funds of the state; and 

27 (7) foster effective, broad-based competition within the free enterprise system.;-..aFl6 

28 (81 proviele safoguarels for the maintenanee ef a preeureFRent systeR'l of eiuality anel intogriw." 

29 

30 Section 7. Section 18-4-123, MCA, is amended to read: 

~
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"18-4-123. Definitions. In this chapter, unless the context clearly requires otherwise or a different 

2 meaning is prescribed for a particular section, the following definitions apply: 

3 ( 1) "Business" means a corporation, partnership, individual, sole proprietorship, joint-stock 

4 company, joint venture, or other private legal entity. 

5 12) "Change order" means a written order, signed by an authorized department representative, 

6 directing the contractor to make changes which the changes clause of the contract authorizes the 

7 department to order without the consent of the contractor. 

8 (3) "Contract" means all types of state agreements, regardless of what they may be called, for the 

9 procurement or disposal of supplies or services. 

10 (41 "Contract modification" means a written alteration in specifications, delivery point, rate of 

11 delivery, period of performance, price, quantity, or other provisions of a contract accomplished by .mutual 

12 action of the parties to the contract. 

13 (5) "Contractor" means a person having a contract with a governmental body. 

14 (6) "Data" means recorded information, regardless of form or characteristic. 

15 (71 "Department" means the department of administration. 

16 181 "Designee" means a-e:l::l\lf an authorized representative of a person holding a superior position. 

17 (91 "Director" means the director of the department of administration. 

18 (101 "Employee" means an individual drawing a salary from a governmental body, whether elected 

19 or not, and any noncompensated individual performing personal services for a governmental body. 

20 I 11 I "Governmental body" means a department, commission, council, board, bureau, committee, 

21 institution, legislative body, agency, government corporation, or other entity, instrumentality, or official of 

22 the executive, legislative, or judicial branch of this state, including the board of regents and the Montana 

23 university system. 

24 ( 12) "Grant" means the furnishing by the federal gc>vernment of assistance, whether financial or 

25 otherwise, to a person or agency to support a program authorized by law. It does not include an award 

26 whose primary purpose is to procure an end product, whether in the form of supplies or services. A 

27 contract resulting from 5tffiA an award is not a grant but a procurement contract. 

28 ( 13) "Person" means any business, individual, union, committee, club, other organization, or group 

29 of individuals. 

30 (141 "Printing" means the reproduction of an image from a printing surface generally made by a 
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contact impression that causes a transfer of ink or the reproduction of an impression by a photographic 

2 process and includes graphic arts, typesetting, binding, and other operations necessary to produce a 

3 finished printed product. Printing does not include rebinding or repair by a library or an office, department, 

4 board, or commission thereof of books, journals, pamphlets, magazines, and literary articles held as a part 

5 of its library collection. 

6 ( 15) "Procurement" means buying, purchasing, renting, leasing, or otherwise acquiring any supplies 

7 or services. It also includes all functions that pertain to the obtaining of any supply or service, including 

8 description of requirements, selection and solicitation of sources, preparation and award of contract, and 

9 all phases of contract administration. 

1 O ( 16) "Procurement officer" means any person Eltttv authorized to enter into and administer contracts 

11 and make written determinations with respect t~ to contracts. The term also includes an authorized 

12 representative acting within the limits of flt& the representative's authority. 

13 (17) "Purchasing agency" means any governmental body, other than the department,~ that 

14 is authorized by this chapter or its implementing rules or by way of delegation from the director to enter 

15 into contracts. 

16 ( 18) "Services" means the furnishing of labor, time, or effort by a contractor, net invelving tho 

17 delivery ef a speeifie end preeluet ether than reperts whieh are FAerely ineidental ta the reeiuired 

1 a· perfermanoe. The term does not include eensulting ser¥iees as elefined in 18 8 102, these services listed 

19 in 18 8 10a, employment agreements or collective bargaining agreements, the provision b'I prnvielers of 

20 human services re!lulatod by a state agenov administered by the department of public health and human 

21 services, or services related to construction contracts. 

22 (19) "Supplies" means all property except as otherwise provided by law, including but not limited 

23 to equipment, materials, printing, and commodities, and excluding land or any interest in land. 

24 (20) "Using agency" means any governmental body of the state ~ that 1:1tili~es uses any 

25 supplies or services procured under this chapter. 

26 ( 21) "Vendor" means a person who offers or may offer supplies or services to a public agency." 

27 

28 

29 

Section 8. Section 18-4-126, MCA, is amended to read: 

"18-4-126. Public access to procurement information -- records -- retention. (1) Procurement 

30 information is a public writing and must be available to the public as provided in 2-6-102 and 18-4-304. 
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(21 All procurement records must be retained, managed, and disposed of in accordance with the 

2 state records management program, Title 2, chapter 6. 

3 (3) Written determinations required by this chapter must be retained in the appropriate official 

4 contract file of the department or the purchasing agency administering the procurement in acco;dance with 

5 the state records management program." 

Section 9. Section 18-4-132, MCA, is amended to read: 

6 

7 

8 "18-4-132. Application. ( 1) E1rnept as proviEleEI iA 18 1 31 3, whieh applies retroaoti¥ei~• to 

9 teleoomFAtmieatieAs equipmeAt aAEI svstems aAEI Elata prooossiA€1 equipFReAt aoquireEI t:1Ader existiA!J 

1 O 0OAtraets, leases, OF reAtal agreoFReAts. aAEJ St:11ljeet te tho terFRS of SUSA a!jF00FReAtS, tAis SAaJHOr applies 

11 eAI'( to eoAtraets solieited er 0Atered iAto after daAt:1ary 1, "1984, UAloss tt=ie parties a!jroo te its apl')lieatioA 

12 to a eoAtraet solieited or eAtered iAto prier to daAt:1ar>; 1, 1981. 

13 t2+ This chapter applies to expenditure of public funds irrespective of their source, including federal 

14 assistance money, by this state acting through a governmental body, as defined in 18-4-123, under any 

15 contract-;, eut tt:iis This chapter does not apply to either !~rants or contracts between the state and its 

16 political subdivisions or other governments, except as provided in part 4. This chapter also applies to the 

1 7 disposal of state supplies. ~lotAiA!l iA tt:iis This chapter or ift rules adopted tt:iereuAder pursuant to this 

18 chapter pre~·eAts do not prevent any governmental body or political subdivision from complying with the 

1 9 terms and conditions of any grant, gift, bequest, or cooperative agreement. 

f6t.(11 This chapter does not apply to construction contracts. 20 

21 f4H.fil This chapter does not apply to expenditures of or the authorized sale or disposal of 

22 equipment purchased with money raised by student activity fees designated for use by the student 

23 associations of the university system. 

24 t&ti.11 This chapter does not apply to contracts entered into by the Montana state lottery that have 

25 an aggregate value of less than $250,000. 

26 (5) This chapter does not apply to employment of: 

27 (a) a registered professional .engineer, surveyor, real estate appraiser, or registered architect; 

28 (b) a physician, dentist, pharmacist, or other medical, dental, or health care provider: 

29 le) an expert witness hired for use in litigation, a hearings officer hired in rulemaking and contested 

30 case proceedings under the Montana Administrative Procedure Act, or an attorney as specified by executive 
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order of the governor; 

2 (d) consulting actuaries; 

3 (e) a private consultant employed by the student associations of the university system with money 

4 raised from student activity fees designated for use by those student associations; 

5 {f) a private consultant employed by the Montana state lottery; 

6 (g) a private investigator licensed by any jurisdiction; or 

7 {h) a claims adjuster." 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Section 10. Section 18-4-133, MCA, is amended to read: 

"18-4-133. Purchases exempt from general requirements. (1) FresA fr1:1its ana ,'e!!etaeles, etAer 

tAan J)etatees, FRa'( not eo inol1:1aea in tAe s1:1pJ3lies te ee Jll:IFOAasea as J3re 1,iaed in tAis sAa13ter. TAe 

aeJ3artFRent FRB'f allew a state a€jeney or instit1:1tien te 131:1reAase fresA fr1:1its ana ,·e!!etaeles. An iteFRi<'ea 

aeoo1:1nt FR1:1st ee l(e13t ef tAese 13m0Aases, ana tAe aeoo1:1nt FR1:1st ee fl:IFAisAea le tAe do13artFRent. 

+;!+ When immediate delivery of articles or performance of service is required by the public 

exigencies, ttle articles or service required may be procured by open purchase or contract at the place and 

in the manner in which the articles are usually bought and sold or the services engaged between individuals 

but under the direction of the department. 

~ill The department ef aaFRinistrat,on may exempt the department of corrections and the 

department of public health and human services from the provisions of this chapter for the purchase of 

suitable clothing by the department of corrections and the department of public health and human services 

tor resider.ts of its institutions and community-based programs. 

f4J.Ql As used in this section, "suitable clothing" means styled, seasonable clothing, which will 

allow the resident to make a normal appearance in the community." 

25 Section 11. Section 18-4-141, MCA, is amended to read: 

26 "18-4-141. Contract transfers and collusion prohibited -- violations and penalty. (1) Ne~ contract 

27 or order or any interest tAorein in a contract or order may not be transferred, assigned, or subcontracted 

28 by the party to whom the contract or order is given to any other party without the express written approval 

29 of the state, and the state may declare void any unapproved transfer, assignment, or subcontract. Ne 

30 BJlJ3r0¥al ef a transfer, assigAFRoAt, er s1:1eeentraot FRB'f release tAe ori!jinal eeli!jOF or Rio s1:1reties from their 
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1 eeligatiens te tl=le state 1:1nEler tRe eentraet er erEler. 

2 (2) Collusion or secret agreements between bidders for the purpose of securing any advantage to 

3 the bidders as against the state in the awarding of contracts is prohibited. The state may declare the 

4 contract void if the department finds sufficient evidence after a contract has been let that the contract was 

5 obtained by a bidder or bidders by reason of collusive or secret agreement among the bidders to the 

6 disadvantage of the state. 

7 (31 All rights of action for a breach of a contract by the contracting parties are reserved to the 

8 state. 

9 14) A person who violates the provisions of 2-2-201 or this section, or both, is guilty of a 

10 misdemeanor and shall be fined not less than $500 or more than $5,000, and the state of Montana may 

11 at its option declare any contract in violation of the provisions of 2-2-201 or this sectionL or bothL void ab 

12 initio." 

13 

14 Section 12. Section 18-4-224, MCA, is amended to read: 

15 "18-4-224. Contract clauses -- rules. ( 1) The department may aEl013t r1:1les 13erFRiHing or req1:1iringL 

16 in its discretion, permit or require the inclusion of clauses providing for adjustments in prices, time of 

17 performance, or other appropriate contract provisions relating to the following subjects: 

1 8 (a) the unilateral right of the state to order in writing: 

1 9 (ii changes in the work within the scope of the contract; and 

20 (iii temporary work stoppage or delay of performance; and 

21 lb) variations occurring between estimated quantities of work in a contract and actual quantities. 

22 12) Adjustments in price pursuant to clauses established under subsection ( 1) must be computed 

23 in one or more of the following ways: 

24 (al by agreement on a fixed price adjustment before commencement of the pertinent performance 

25 or as soon tl=lereafter after commencement of performance as practicable; 

26 lb) by unit prices specified in the contract or subsequently agreed upon; 

27 (cl by the costs attributable to the events or situations under 5ttelt clauses established under 

28 subsection t 1) with adjustment of profit or fee, all as specified in the contract or subsequently agreed upon; 

29 or 

30 (d) in ~ any other manner as the contracting parties may mutually agree-;-&f 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

(e) in the aesenoe ef a!JFBOR'lent av the J;laFtios, e•r a unilatoFal dotorFAination by tho state of tho 

costs attFibutable to the e·tents OF situations under suoh elauses .,.,-'it"1 adjustFAont of profit or fee, all as 

coR'l13utcd 13y tho state in accoFdanoo with applicable seetions of the rules adopted under 18 4 226. 

(3) The department may adopt rules poFFAiHiA!l or roEjuiFing , in its discretion, permit or require the 

inclusion in state contracts of clauses providing for appropriate remedies and relating to the following 

subjects: 

(a) liquidated damages, as appropriate; 

(bl specified excuses for delay or nonperformance; 

(c) termination of the contract for default; and 

(d) termination of the contract, in whole or in part, for the convenience of the state. 

(4) The director or the head of a purchasing agency may vary the clauses established _by the 

department under subsections ( 1) and (3) for inclusion in any particular state contract. Any variations must 

be supported by a written determination that states the circumstances justifying ~ the variation. Notice 

of any material variation must be stated in the invitation for bids or request for proposals. 

(5) Regardless of a provision in a contract, the department may accept a lower price or better value 

offered by a contractor." 

Section 13. Section 18-4-231, MCA, is amended to read: 

"18-4-231. Definition of specification. As used in 18-4-231 through 18 4 234 18-4-233, 

20 "specification" means any description of the physical or functional characteristics or of the nature of a 

21 supply or service. It may include a description of any requirement for inspecting, testing, or preparing a 

22 supply or service for delivery." 

23 

24 Section 14. Section 18-4-241, MCA, is amended to read: 

2 5 "18-4-241 . Authority to remove or suspend heffl ·1eRders' list vendor. ( 1) The department may 

26 remove a J:IOrson vendor for cause from consideration for award of contracts by the state. The reFAe¥al FAay 

27 not be feF a J;l8Fied ef FAOFO than 3 ·,·eaFS. 

28 12) The department may temporarily suspend a person vendor from consideration for award of 

29 contracts if there is probable cause to believe that the 13orson vendor has engaged in activities that may 

30 lead to removal. Tl'le sus13onsien FAa'J' not 130 for a 13oriod 01teeedin!l 3 Fflontl'ls unless !1 an indictment has 
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1 been issued for an offense that would be a cause for removal under subsection (3), in which ease the 

2 suspension must, at the request of the attorney general, remain in effect at a minimum until after the triai 

3 of the suspended~ vendor. The authority to remove or suspend must be exercised in accordance with 

4 rules adopted by the department. 

5 (3) The causes for removal or suspension include the following: 

6 (a) violation of contract provisions, as set forth in subsections (3)(a)(i) and (3)(a)(ii), of a character 

7 Wfitef½ that is regarded by the department to be so serious as to justify removal action: 

8 (i) deliberate failure without good cause to perform in accordance with the specifications or within 

9 the time limit provided in the contract; or 

1 O (ii) a recent record of failure to perform or of unsatisfactory performance in accordance with the 

11 terms of one or more contracts, provided that failure to perform or unsatisfactory performance caused by 

1 2 acts beyond the control of the contractor may not be considered to be a basis for removal; 

13 (bl failure to respond to a number of solicitations over a period of time as determined by the 

14 department in accordance with rules, anel ofter aele~uate written netiee te the affeoteel f)eFson ef the intent 

15 ta reA'leve or susf)enel or failure to provide the department with a correct address; 

16 (c) any other cause that the department determines to be so serious and compelling as to affect 

17 responsibility as a state contractor, including removal by another governmental entity fer an1• eause listeel 

18' in the ele13artA'l0nt's rules; and 

19 (d) failure to comply with the provisions of Title 3!l, chapter 51, or Title 39, chapter 71. 

20 (4) The department shall issue a written decision to remove or suspend a vendor, stating the 

21 reasons for the action taken, for reasons other than those reasons provided in subsection (3I(bl, A copy 

22 of the decision must be mailed or otherwise furnished immediately to the 130rsen vendor involved." 

Section 15. Section 18-4-242, MCA, is amended to read: 

23 

24 

25 "18-4-242. ReMeelies pFier te 11nel after a•,••arel Exclusive remedies for unlawful solicitation or 

26 award. ( 1) µ This section establishes the exclusive remedies for a solicitation or award of a contract ie 

27 determined to be in violation of the law,-tl=\e~ 

28 (2) Except for small purchases or limited solicitations made pursuant to 18-4-305, a bidder, offeror, 

29 or contractor aggrieved in connection with the solicitation or award of a contract may protest to the 

30 department. The protest must be submitted to the department in writing no tater than 14 days after 
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1 execution of the contract. 

2 (3) If the protest is not resolved by mutual agreement. the department shall issue in writing a 

3 decision on the protest within 30 days after receipt of the protest. The decision must: 

4 (al state the reason for the action taken by the department with regard to the contract; and 

5 lb) inform the aggrieved party of the party's right to request, within 14 days after the date of the 

6 department's written decision, a contested case hearing pursuant to the Montana Administrative Procedure 

7 Act. 

8 14) In a protest or contested case proceeding, the department may 8J:1J:IIY the remedies, in an 

9 appropriate case, order a remedy provided in 51:leseetieAs 12) aAd /3) subsection (5) or 16). 

1 O +2J.jfil If J;IFiOF to before an award it is determined that a solicitation or proposed award of a contract 

11 is in violation of law, the solicitation or proposed award ffitt5t may be: 

12 (a) canceled; or 

13 (bl revised to comply with the law. 

14 Wifil (a) If after an award it is determined that a solicitation or award of a contract is in violation 

1 5 of law and the person awarded the contract has not acted fraudulently or in bad faith, the contract may 

16 be: 

17 (il ratified and affirmed, provided it is determined that doing so is in the best interests of the state; 

18 or 

19 Iii) terminated, and the person awarded the contract must be compensated for the actual expenses 

20 reasonably incurred under the contract, plus a reasonable profit, J;tFior to before the termination. 

21 (b) If after an award it is determined that a solicitation or award of a contract is in violation of law 

22 and the person awarded the contract has acted fraudulently or in bad faith, the contract may be: 

23 (il declared void; or 

24 iii) ratified and affirmed if &\,leR that action is in the best interests of the state, without prejudice 

25 to the state's rights to appropriate damages. 

26 (41 IA the eYeAt the matter is re¥iewod a~, a eol:lrt, the GOl:lFt may BJ;IJ:IIV the same remeelies J;1FO 1{ided 

27 iA s1:1aseotiOAs (;;!) a Ad (31 . 

.28 17) The exclusive method of judicial review of a solicitation or award by tho department pursuant 

29 to this chapter is by a petition for judicial review pursuant to 2-4-702. In a proceeding pursuant to that 

30 section, the court may, in an appropriate case, order a remedy provided by subsection (51 or (61 of this 
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1 section. Except as provided in subsections (6)(a)(ii) and (6)(bl(ii). there is no right under any legal theory 

2 to recover a form of damages or expenses for a solicitation or award of a contract in violation of law. Any 

3 other claim, cause of action, or request for relief for solicitations of awards allegedly made in violation of 

4 law may not be heard or granted by a district court other than as provided in this section. 

5 (Bl The state is not required to delay, halt, or modify the procurement process pending the result 

6 of a protest, contested case proceeding, or judicial review. 

7 (9) The department may adopt rules governing the protest of solicitations and awards." 

Section 16. Section 18-4-302, MCA, is amended to read: 

8 

9 

10 "18-4-302. Methods of source selection. ( 1) Unless otherwise authorized by law, all state 

11 contracts for supplies and services must be awarded by eeFRpetiti>te sealed 13iddiAg, puFsuaAt to 1 B 4~; 

12 eJEeept as prn¥ided iA 1 B 4 1 aa, 1 B 1 <!04 th re ugh 1 B 1 aoe, ehapters 6 aAd 8 sf a source selection 

13 method provided for in this title, and sueseetieAs (21 and (3) sf tl=iis see-tisn. Supplies or services offered 

14 for sale, lease, or rental by public utilities are exempt from this requirement if the prices of the supplies or 

15 services are regulated by the public service commission or other governmental authority. 

16 (2) At the time that the department or a purehasing another agency opens bids or proposals, if a 

17 supplier's current publicly advertised or established catalog price is received at or before the time that the 

18 bids or proposals are opened and is less than the bid of the lowest responsible and responsive bidder or 

19 offeror or improves upon the conditions for the best proposal received using the same factors and weights 

20 included in the proposal, the department or ,=iuFehasiAg agency may reject all bids and purchase the supply 

21 from that supplier without meeting the requirements of 18-4-303 through 18-4-306. 

22 (31 An office supply procured by the department's c:entral stares program threu!jh sulk purnhase 

23 er proeurea unaer a tem, eontrast may be purchased by a purehasing an agency, without meeting the 

24 requirements of 18-4-303 through 18-4-306, from a supplier whose publicly advertised price, established 

25 catalog price, or discount price offered to the purehasiAg agency is less than the price offered by the central 

26 stores program or uAdeF the terFR eeAtraet if the office supply conforms in all material respects to the terms, 

2 7 conditions, and quality offered by the central stores program er unser the terFR eentFaet. A state office 

28 supply term contract must include a provision by which the contracting parties acknowledge and agree to 

29 the provisions of this subsection. 

30 (4) A contract for supplies or services, or both, may be negotiated, in accordance with department 
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1 rules and with the approval of the department director, directly with a vendor without using competitive 

2 sealed bidding or a competitive sealed proposal. A contract may be awarded pursuant to this section only 

3 when it is advantageous to the state to use direct negotiation in the procurement of new or unique 

4 requirements of the state. in the procurement of new technologies. or to achieve best net value. 

5 (5) The department may, on behalf of a state agency, participate in. sponsor, conduct, or 

6 administer a contract or other business relationship in a cooperative purchase pursuant to 18-4-402 with 

7 one or more public agencies, nonprofit organizations, or business entities if the department determines the 

8 contract or relationship to be in the best interests of the state." 

9 

1 0 Section 17. Section 18-4-303, MCA, is amended to read: 

11 "18-4-303. Competitive sealed bidding. (1) An invitation for bids must be issued and must include 

12 a purchase description and conditions applicable to the procurement. 

13 (2) Adequate public notice of the invitation for bids must be given a reasonable time I3fier to before 

14 the date set forth tAereiA in the invitation for the opening of bids, in accordance with rules adopted by the 

15 department. Notice may include publication in a newspaper of general circulation at a reasonable time~ 

16 ts before the bid opening. 

1 7 (3) Bids must be opened publicly iA tAe 13reseAee of eAe er rnere witAesses at the time and place 

18 designated in the invitation for bids. Each bidder has the right to be present, either in person or by agent, 

19 when the bids are opened and has the right to examine and inspect all bids. The amount of each bid and 

20 &i:!ef½ other relevant information as may be specified by rule, together with the name of each bidder, must 

21 be recorded. The record must be open to public inspection. After the time of award, all bids and bid 

22 documents must be open to public inspection in accordance with the provisions of 2-6-102 and are subject 

23 to the requirements of subsection (4). 

24 (4) Bids must be available for public inspection when the bids are opened if: 

25 (a) the invitation for bids is issued by a state agency to contract with the private sector to provide 

26 services currently conducted by state employees; and 

27 (b) acceptance of bids would result in the displacement of five or more state employees. 

28 (5) Bids must be unconditionally accepted without alteration or correction, except as authorized 

29 in this chapter. Bids must be evaluated based on the requirements set forth in the invitation for bids, which 

30 may include criteria to determine acceptability, such as inspection, testing, quality, workmanship, delivery, 

I Legislative 
\Se_rvlces 
'\!!f vision 

- 15 - HB 139 



55th Legislature HB0139.01 

and suitability for a particular purpose. Those criteria that will affect the bid price and be considered in 

2 evaluation for award must be objectively measurable, such as discounts, transportation costs, and total or 

3 life-cycle costs. The invitation for bids~ must set forth the evaluation criteria to be used. Only criteria 

4 set forth in the invitation for bids may be used in bid evaluation. 

5 (6) Correction or withdrawal of inadvertently erroneous bids, before or after award, or cancellation 

6 of awards or contracts based on 5-\ffiR bid mistakes may be permitted in accordance with rules adopted by 

7 the department. After bid openingL fie changes in bid prices or other provisions of bids prejudicial to the 

8 interest of the state or fair competition may not be permitted. Except as otherwise provided by rule, all 

9 decisions to permit the correction or withdrawal of bids or to cancel awards or contracts based on bid 

1 O mistakes must be supported by a written determination made by the department. 

11 (7) The contract must be awarded with reasonable promptness by written notice to the lowest 

1 2 responsible and responsive bidder whose bid meets the requirements and criteria sot forth in the invitation 

13 for bids, inelueling tho proforonsos estaillisheel ey Title 18, ef:lapter 1, part 1. If all bids exceed available 

14 funds as certified by tho appropriate fiscal officer and the low responsi•,10 anel responsible and responsive 

15 bid does not exceed 5-\ffiR the funds by more than 5%, tho director or tho head of a purchasing agency +s 

16 authorizeel may, in situations Wf\9f& in which time or economic considerations preclude rosolicitation of a 

17 reduced scope, te negotiate an adjustment of the bid price, including changes in the bid requirements, with 

18 the low responsiYe ana responsible and responsive bidder in order to bring tho bid within the amount of 

19 available funds. 

20 (8) When it is considered impractical to initially prepare a purchase description to support an award 

21 based on price, an invitation for bids may be issued requesting the submission of unpriced offers, to be 

22 followed by an invitation for bids limited to those bidders whose offers have been qualified under the criteria 

23 set forth in the first solicitation." 

24 

25 

26 

27 

28 

29 

30 

Section 18. Section 18-4-304, MCA, is amended to road: 

"18-4-304. Competitive sealed proposals. ( 1) When, unelor rules aeleptoel ily ttlo Elepartrnont, the 

airestor, tho heaa el a purshasin€1 a€jenev, er a elosi€fnee of either otfioer aeovo tho Je..,el et the preeurornent 

effieor Elotorminos that tho use of competitive soaloel l:liaain!'I is either not praetieablo er net aavantageous 

te tho state, a eentraot may be ontereel inte 13~• oompetitivo soaloel prepesals. Tho elopartrnent may pra•,iao 

by rule that it is either not praotieaele or not aelvanta€foous to the state to proeuro speeifioa types of 
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1 supplies aAd servises b'f' □eA'lpetiti•,o sealed biddiAg. The department may procure supplies and services 

2 through competitive sealed proposals. 

3 (2) Pro.posals must be solicited through a request for proposals. 

4 (3) Adequate public notice of the request for proposals must be given in the same manner as 

5 provided in 18-4-303(2). 

6 (4) Proposals must be opened so as to avoid disclosure of contents to competing offerors during 

7 the process of negotiation. A register of proposals must be prepared in accordance with rules adopted by 

8 the department and must be open for public inspection after contract award. After the contract is 

9 

10 

11 

12 

13 

executed, proposal documents may be inspected by the public. subject to the limitations of the Uniform 

Trade Secrets Act, Title 30. chapter 14. part 4. 

(5) The request for proposals must state the evaluation factors and their relative importance &f 

l)Fiee aAd ether evaluatieA festers. The award must be made to the responsible and responsive offeror 

whose proposal best meets the evaluation criteria. Other factors or criteria may not be used in the 

14 evaluation. The contract file must demonstrate the basis on which the award is made. 

15 (6) As pravieod in tho roq1,1est fer prnposals aAd UAder mies adopted by the departFAeAt, 

16 diss1,1ssi0As with respoAsible offerers who s1,1bmit apparentl•r rospoAsivo proJ:losals fflav be s0Ad1,1stod fer 

17 the purJ:)ose of slarifieation iA order te assure full 1,1AderstaAding ef and responsiveness te the selieitatioA 

18· reftuirerneAts. Offerers ffiust be aeeerdee fair and equal treatment with respeet te anv eppertunit·f fer 

19 eissussiet~ aAd re11isioA et prepesals, and re•,isieAs ma.,. be l)errnitted, after subFTlissioAs aAd prier to award, 

20 fer the r:,urpese of ebtaiAing best aAe fiAal offers. The department may discuss a proposal with an offeror 

21 for the purpose of clarification or revision of the proposal. In conducting discussions, there may not be 

22 disclosure of any information derived from proposals submitted by competing offerors. The del)artrneAt rnav 

23 FBEjllire the submissieA sf east er prising aata iA eonneetien wiH1 an aware under this seetien. 

24 (7) Tl:10 aware must be FT1aae te the resl)eAsil3Ie eHerar whese l)FBl)esal is eeterrniAea in ,witiAg 

25 to be tlcte FT18St ae 1,aAtageeus te the state, taking iAte eeAsieeratien l)riee, iABllcleing tRe l)referenee in 

26 18 1 102, ane the 0 1,aluatien faeters sot fertR in tRe roftuest fer 13reposals. Ne etlcter faetors or eriteria Fila-,• 

27 be usoe iA t"1o evah,iatieA. Tho eontraet file FllUSt oantaiA t"1e basis en •1,•"1io"1 the aware is Fllaao." 

Section 19. Section 18-4-305, MCA. is amended to read: 

28 

29 

30 "18-4-305. Small purchases and limited solicitations. Any procurement not exceeding the amount 
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established by rule may be made in accordance with small purchase or limited solicitation procedures 

2 established by the department. Procurement requirements rnay not be artificially divided so as to constitute 

3 a small purchase or limited solicitation under this section." 

4 

Section 20. Section 18-4-309, MCA, is amended to read: 5 

6 

7 

8 

9 

"18-4-309. Prequalification of suppliers. Prospective suppliers may be prequalified in accordance 

with department rules for particular types of supplies and services. Selieitation mailin!j lists of peteF1tial 

eontraeteFs m1:Jst inel1:Jde bl:lt not be lifl'lited te slcleh proei1:Jalifiod Sl:lpf3liere." 

10 Section 21. Section 18-4-310, MCA, is amended to read: 

11 "18-4-310. Types of contracts. Slclbjeot to the limitations of this seotion, afl-lfAny type of contract 

1 2 that will promote the best interests of the state may be used, 011ee1c1t that tho 1:JSe of --a 

13 eost f3ll:lS 1c1eroenta!je of east oenHaet is prohibitoeL /'. oost roimb1:Jrsement eontraet ma'( be 1:JSed only whe-n 

14 a aeteFfl'lination is made in writin!J that Sl:leh eentraet is lil~ely te be less oestly te the state than any ether 

1 5 t-tpe or that it is ill'lf3Faetieable te ebtain the Sl:lf3plies er soniees reei1:Jired exeept lclnder Sl:leh a eentraet." 

16 

17 Section 22. Section 18-4-312, MCA, is amended to read: 

1 8 "18-4-312. Bid and contract performance security. ( 1) For state contracts for the procurement of 

19 services or of supplies, the department may in its discretion require: 

20 (a) bid security; 

21 (b) contract performance security to guarantee the faithful performance of the contract and the 

22 payment of all laborers, suppliers, materialmen, mechanics, and subcontractors; or 

23 (c) both bid and contract performance security. 

24 (2) If security is required under subsection (11, the following types of security may be required to 

25 be deposited with the state: 

26 lal a sufficient bond with a licensed surety company as surety; 

27 lb) an irrevocable letter of credit not to exceed $100,000 in accordance with the provisions of Title 

28 30, chapter 5, part 1; 

29 (c) money of the United States; 

30 (d) a cashier's check, certified check, bank money order, certificate of deposit, money market 
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certificate, or bank draft that is drawn or issued by a federally chartered or state-chartered bank or savings 

2 and loan association that is insured by or for which insurance is administered by the federal deposit 

3 insurance corporation or that is drawn and issued by a credit union insured by the national credit union 

4 share insurance fund. 

5 (3) The amount and type of the security must be determined by the department to be sufficient 

6 to cover the risk involved to the state. The security must be payable to the state of Montana afle. Contract 

7 performance security must remain in effect for the entire contract period. In determining the amount and 

8 type of contract performance security required for each contract, the department shall consider the nature 

9 of the performance and the need for future protection to the state. In determining the need for and amount 

10 of bid security, the department shall consider the risks involved to the state if a successful bidder or offeror 

11 fails to enter into a formal contract. The considerations must include but are not limited to the type of 

12 supply or service being procured, the dollar amount of the proposed contract, and delivery time 

13 requirements. The department may adopt rules to assist it in making these determinations and in protecting 

14 the state in dealing with irrevocable letters of credit. Bid and contract security requirements must be 

15 included in the invitations for bids or requests for proposals. 

16 (4) If a bidder or offeror to whom a contract is awarded fails or refuses to enter into the contract 

17 or provide contract performance security, as required by the invitation for bid or request for proposal, after 

18 notification of award, the department may, in its discretion, require the bidder to forfeit the bid security to 

19 the state and become immediately liable on the bid security, but not in excess of the sum stated in the 

20 security. The liability of the bidder or offeror, the maker of the security or bid bond, or the liability on the 

21 bid bond or other security may not exceed the amount specified in the invitation for bid or request for 

2 2 proposal. 

23 (5) Negotiable instruments provided as bid security must be refunded to those bidders or offerors 

24 whose bids or proposals are not accepted. 

25 (6) The provisions of Title 18, chapter 1, part 2, and Title 18, chapter 2, parts 2 and 3, do not 

26 apply to procurements under this chapter." 

27 

28 

29 

30 

Section 23. Section 18-4-313, MCA, is amended to read: 

"18-4-313. Contracts -- terms, extensions, and time limits. t 1) llAless etRerwise 13reviE1eEI 8",' law, 

a seAtraet, lease, er reAtal a!jrBeFfleAt fer s1,11313lies er serYiees FflB'J' Aet 00 maae fer a 13eried ef mere tRaA 
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2 

3 

4 

5 

6 

7 

8 

g 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

7 years. 1-lowever, the department ma•,· eontraet for the lease or p1,1rohase of teleeoFRFRunieations eQl:lipment 

and systeFRs, data preeossing eq1,1ipFRent, the def)artrnont of re•,en1,1e liquor ageneies, and t"1e department 

of p1:1blie "1ealth and h1:1man sorviees meeieaid management inforn=1ation s•fstern (MMISl for a f)eriod not to 

exoeee 10 years. /\ eontraet, lease, or rental agreement FRa~· be m<teneee or rono•,,.·ee if the terms ef the 

e11tonsien er rene"Nal, if aA'f, are inelueee in tho selieitation, if fones are a•>'ailable for the first fiscal~ 

at the time of the a!Jreement, ane if the total eontraet 13erioe, ineludin!} any extension er renewal, does not 

axoeae 7 years. Flayment and perfermanee obligations fer s1,1oeeeein!J fiseal periods are subjeet to too 

a~·ailability ane appropriation of funes fer the fisoal perioes. Unless otherwise provided by law, a contract. 

lease, or rental agreement for supplies or services may be made for a specific duration determined by the 

department to obtain the best net value for tho state. 

(2) Flrior to Before the issuance, extension, or renewal of a contract, it must be determined that: 

(a) estimated requirements cover the period of the contract and are reasonably firm and continuing; 

and 

(b) the contract will serve the best interests of the state by encouraging effective competition or 

otherwise promoting economies in state procurement. 

(3) When funds are not appropriated or otherwise made available to support continuation of 

performance in a subsequent fiscal period, the contract must be canceled." 

Section 24. Section 18-4-402, MCA, is amended to read: 

"18-4-402. Cooperative purchasing authorized. The department may participate in, sponsor, 

21 conduct, or administer a cooperative purchasing agreement for the procurement of any supplies or services 

22 with one or more public procurement units in accordance with an agreement entered into between the 

23 participants independent of the reguirements of part 3. S1,1eh ooof)erati·,o Cooperative purchasing may 

24 include purchasing through federal supply schedules of the United States general services administration, 

25 joint or mtJlti 13art>( multiparty contracts between public procurement units and open-ended state public 

26 procurement unit contracts that are made available to local public procurement units." 

27 

28 Section 25. Section 18-5-308, MCA, is amended to read: 

29 "18-5-308. Construction with other sections. Procurement from small businesses under this part 

30 is subject to all other statutes governing state procurement and all rules promul!}atee thernunelor adopted 
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pursuant to this part, as now or hereafter later amended, except that in case of conflict this part governs 

2 anel the 13re.•isiens set ferth in 18 1 102, 18 1 111, and 18 1 112 shall not a1313ly." 

3 

4 Section 26. Section 18-6-101, MCA, is amended to read: 

5 "18-6-101 . Power to sell state property -- proceeds credited to general fund from which property 

6 was purchased. (1) The department has exclusive power, subject to the approval of the governor, to sell 

7 or otherwise dispose of or to authorize the sale or other disposition of all materials and supplies, service 

8 equipment, or other personal property of every kind owned by the state but not needed or used by any 

9 state institution or by any department of state government. 

10 (2) Unless otherwise provided by law, the department shall credit the ge·neral fund from which the 

11 property was purchased, less a reasonable handling fee, with ~ the money received from a sale. The 

12 proceeds of the sale are statutorily appropriated, as provided in 17-7-502, to the agency that owned the 

1 3 property before it was sold by the department. 

14 (6) Whenever Hie 13ersonal 13re13ert·t was aeemmteel for in an enter13rise or internal servioe funel or 

1 5 elesignated suehinel aoee1:1nt, the 13reeoeds ef tl=le sale sl=lall ee eredited to the a1313rnfHiate enter13riso or 

16 intaFAal servioe f1:1nd or elesignated s1:1efund aeeeunt." 

17 

18 Section 27. Section ·18-7-104, MCA, is amended to read: 

1 9 "18-7-104. Union label. All printing for which the state of Montana is chargeable sfli:lH must bear 

20 the label of the branch of the international typographical union, the allied printing trades council, or the 

21 amalgamated lithographers of America of the locality in which it is printed, except under the following 

22 conditions. Printing firms not having the use of the labels and who are desireus ef 13resentin9 biels want to 

23 bid for printing as enumerated ab0•10 shall ea requires te establish consideration as a responsible bidder as 

24 follows: 

25 ( 1 l As a condition to consideration as a responsible bidder, printing concerns fflttSl; shall file with 

26 the secretary of state a sworn statement to the effect that employees in tl=lo orn13le>y< of the concern ~ 

27 that is to produce !n:left !he. printing are receiving the prevailing wage rate and are working under conditions 

28 prevalent in the locality in which the work is produced. 

29 (2) Wheno•,10r !! a collective bargaining agreement is in effect between an employer and employees 

30 who are represented by a responsible organization WffieR that is in no way influenced or controlled by the 
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management, Stlefl the collective bargaining agreement aAe its fHBYisiaAs sl:lall must be construed as 

2 conditions prevalent in sai4 the locality and sl:lall l)e ~ the minimum requirement for being adjudged 

3 considered a re.sponsible bidder under tRis seotioA, 18 7 107, er chapter 4 ef tRis title or this section. 

4 (3) Printing firms RaviAg tho uso of using the union labels. as sot fortR aae\·e shall be aoomee as 

5 ~ provided in subsection ( 1), have complied with the provisions of this seetieA, 18 7 107, of chapter 

6 4 or this section ef this title, but Aething in these 13Fe~·isions shall be sanstFuea as e1tem13tiAg suoh~ 

7 However, this section does not exempt the bidders from aA¥ the provisions of this soetion, 18 7 107, or 

8 chapter 4 of H1is title or this section, and Stlefl the bidders shall also be requires te conform to at! the 

9 provisions thereef of chapter 4 and this section." 

10 

11 Section 28. Section 1 8-7-105, MCA, is amended to read: 

12 "18-7-105. Penalty. Any officer of the state who shall ae0013t anv accepts printed matter for which 

1 3 the state is chargeable in whole or in part or who is feuAa to ha't'e has had printed matter produced, under 

14 conditions other than as set forth in chapter 4 ef this title, or 18-7-104, er 18 7 107 shall be, ~ subject 

15 to a fine of $50 for each ana e·,ery offense." 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 29. Section 18-8-211, MCA, is amended to read: 

"18-8-211. Coordination with other statutes. (1) This part need not be complied with by an 

agency when the contracting authority makes a finding in accordance with this or any other applicable law 

that an emergency requires the immediate execution of the work involved. ~letl=ling in this This part FelieYes 

does not relieve the contracting authority from complying with applicable law limiting emergency 

expenditures. 

(2) The limitation on the preparation of working drawings contained in 18-2-111 applies to this 

part. 

(3) The procedure for appointment of architects and consulting engineers pursuant to 18-2-112 

applies to this part, except that the agency shall select its proposed list of three architects or consulting 

engineers in accordance with this part prior to submission to the department of administration. 

(4) n1e 0110013tioA fer servioos ootiffiatoe to oost loss than $6,000 in 18 8 106 a1313lios to this 13aFt." 

Section 30. Section 53-1-203, MCA, is amended to read: 

I Legislative 
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"53-1-203. Powers and duties of department of corrections. (1) The department of corrections 

2 shall: 

3 (a) adopt rules necessary to carry out the purposes of 41-5-527 through 41-5-529 and rules for 

4 the admission, custody, transfer, and release of persons in department programs except as otherwise 

5 provided by law. However, rules adopted by the department may not amend or alter the statutory powers 

6 and duties of the state board of pardons and parole. 

7 (b) subject to the functions of the department of administration, lease or purchase lands for use 

8 by institutions and classify those lands to determine those that may be most profitably used for agricultural 

9 purposes, taking into consideration the needs of all institutions for the food products that can be grown 

10 or produced on the lands and the relative value of agricultural programs in the treatment or rehabilitation 

1 1 of the persons confined in the institutions; 

12 (c) contract with private, nonprofit Montana corporations to establish and maintain 

13 community-based prerelease centers for purposes of preparing inmates of the Montana state prison who 

14 are approaching parole eligibility or discharge for release into the community. The centers shall provide a 

15 less restrictive environment than the prison while maintaining adequate security. The centers must be 

16 operated in coordination with other department correctional programs, including the supervised release 

17 program provided for in Title 46, chapter 23, part 4. This subsection does not affect the department's 

1 8 authority to operate and maintain community-based prerelease centers. 

19 (d) utilize the staff and services of other state agencies and units of the Montana university system, 

20 within their respective statutory functions, to carry out its functions under this title; 

21 (e) propose programs to the legislature to meet the projected long-range needs of institutions, 

22 including programs and facilities for the diagnosis, treatment, care, and aftercare of persons placed in 

23 institutions; 

24 (f) encourage the establishment of programs at the local and institutional level for the rehabilitation 

25 and education of adult felony offenders; 

26 (g) administer all state and federal funds allocated to the department for youth in need of 

27 supervision and delinquent youth, as defined in 41-5-103; 

28 (h) collect and disseminate information relating to youth in need of supervision and delinquent 

29 youth; 

30 (i) maintain adequate data on placements that it funds in order to keep the legislature properly 

I le21sl!"iv« 
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1 informed of the specific information, by category, related to youth in need of supervision and delinquent 

2 youth in out-of-home care facilities; 

3 (j) provide funding for and place youth who are alleged or adjudicated to be delinquent or in need 

4 of supervision and who are referred or committed to the department; 

5 (k) administer youth correctional facilities; 

6 (I) provide supervision, care, and control of youth released from a state youth correctional facility; 

7 and 

8 (m) use to maximum efficiency the resources of state government in a coordinated effort to: 

9 (i) provide for children in need of temporary protection or correctional services; and 

1 O (ii) coordinate and apply the principles of modern institutional administration to the institutions in 

11 the department. 

12 (21 Tho de13artll'IOAt aAd a 13ri~•ate, AOA13rofit MoAtBAa eor13eratien ll'IBV AOt orHor iAtO a oontfaet 

13 uAdor susseotioA ( 1 )(el for a 13erioel tl=lat oi1ooods 10 years. The provisions of 18-3-104 aAd 18 q 616 that 

14 limit the term of a contract do not apply to a contract authorized by subsection (1)(c). 

15 (3) The department of corrections may enter into contracts with nonprofit corporations or 

16 associations or private organizations to provide substitute care for youth in need of supervision and 

1 7 delinquent youth in youth care facilities." 

18 

19 Section 31. Section 53-30-505, MCA, is amended to read: 

20 "53-30-505. Contract time limit. A eoAtraet entereet into under '3a ao 1304 ll'lay net exseod a ~erll'! 

21 ef ao years and FAust eontain 13ro•;isions for roAo§otiation after ao •,•ears. Tho provisions of 18-3-104 aoo 
22 18 4 616 that limit the term of a contract do not apply to a contract authorized by 53-30-504." 

23 

24 Section 32. Section 60-2-112, MCA, is amended to read: 

25 "60-2-112. Competitive bidding. ( 1) Except as provided in subsections (2) through (4), when the 

26 estimated cost of any work exceeds $50,000, the commission shall let the contract by competitive bidding 

27 to the lowest responsible and responsive bidder. Award must be made upon the notice and terms that the 

28 commission prescribes by its rules. Mowover, onoo13t wl=len 13rohi0itoa B'f federal law, tho emnmissieA shall 

29 ll'lalrn awards and eenHaets in aeoordaAee with 18 1 102 and 18 1 112. 

30 (2) The commission may let a contract by means other than competitive bidding if it determines 

CLegislaJive 
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that special circumstances so require. The commission shall specify the special circumstances in writing. 

2 (3) The commission may enter into contracts with units of local government for the construction 

3 of projects without competitive bidding if it finds that the work can be accomplished at lower total costs, 

4 including total costs of labor, materials, supplies, equipment usage, engineering, supervision, clerical and 

5 accounting services, administrative costs, and reasonable estimates of other costs attributable to the 

6 project. 

7 (4) The commission may delegate to the department the authority to enter, without competitive 

8 bidding, agreed-upon price contracts for projects costing $50,000 or less." 

9 

10 NEW SECTION. Section 33. Repealer. Sections 18-1-102, 18-1-103, 18-1-106, 18-1-111, 

11 18-1-112, 18-1-113, 18-1-114, 18-4-131, 18-4-225, 18-4-234, 18-7-107, 18-8-101, 18-8-102, 18-8-103, 

12 18-8-104, 18-8-105, 18-8-106, 18-B-111, and 18-8-112, MCA, are repealed. 

13 

14 NEW SECTION. Section 34. Severability. If a part of [this act] is invalid, all valid parts that are 

15 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

16 applications, the part remains in effect in all valid applications that are severable from the invalid 

17 applications. 

18 

19 NEW SECTION. Section 35. Retroactive applicability. [Sections 6 and 15] and the repeal of 

20 1 B-4-131 apply retroactively, within the meaning of 1-2-109, in the case of an unlawful solicitation for bid 

21 or unlawful award of a contract, to a claim, to a cause of action, or to a request for relief other than those 

22 authorized by [section 151, unless a final judgment awarding damages has been rendered regarding that 

23 claim, cause of action, or request for relief prior to [the effective date of this act]. 

24 

25 NEW SECTION. Section 36. Effective dates. (1) Except as provided in subsection (2), [this act] 

26 is effective October 1, 1997. 

27 (2) [Sections 6, 15, 34, and 35 and this section] and the repeal of 18-4-131 are effective on 

28 passage and approval. 

29 -END-
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for HB0139. as introduced 

DESCRIPTION OF PROPOSED LEGISLATION: 
A bill that generally revises the law relating to public contracts. 

ASSUMPTIONS: 
1. Cost savings due to procurement reform processes cannot be measured with any degree of 

accuracy. 
2. Potential damages paid out as a result of litigation by disappointed vendors cannot be 

estimated. 
3. In FY96, the state paid approximately $59,000 more to second lowest bidders over lowest 

bidders due to procurement preferences. In most cases, this amount represents funds 
that remained in-state rather than going out-of-state. Accordingly, Montana 
corporation and/or individual taxes paid on these funds would provide an offsetting 
factor. Therefore, because the amount varies, as does the tax factor, a reasonable 
estimate of the impact of removing the procurement preference cannot be made. 

4. General funded agencies would now receive an appropriation equal to the proceeds from 
the sale of their surplus property instead of the funds being deposited directly to the 
general fund, resulting in a potential loss to the general fund of approximately 
$110,000 per year. Non-general fund agencies and programs already retain their sale 
proceeds. 

s. Procedures will have to be developed to ensure statutory appropriations requested by 
agencies do not exceed the sales proceeds deposited in the general fund, and to live 
within the limitations of the current appropriation control and accounting systems. 

FISCAL IMPACT· 

Expenditures· 
FY98 FY99 

General Fund Expenditures $110,000 $110,000 

Net Impact on Fund Balance ($110,000) ($110,000) 

EFFECT ON COUNTY OR OTHER LOCAL REVENUES OR EXPENDITURES: 
Local governments and school districts may save an undetermined amount of money by not paying 
the extra costs associated with procurement preferences. But see assumption ~3 above. 

VCl.A ◄ 0 , - , 2 -j 7 
DAVE LEWIS, BUDGET DIRECTOR DATE 
Office of Budget and Program Planning 

N, PRIMARY SPONSOR 

Fiscal Note for HBQ139. as introduced 
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for HB0139. as revised 

DESCRIPTION OF PROPOSED LEGISLATION: 
A bill that generally revises the law relating to public contracts. 

ASSUMPTIONS: 
1. Cost savings due to procurement reform processes cannot be measured with any degree of 

accuracy. 
2. Potential damages paid out as a result of litigation by disappointed vendors cannot be 

estimated. 
3. The cost to the state of $59,000 (actual cost in FY95-96) due to procurement 

preferences only reflects the extra costs paid by the state Purchasing Bureau. Data 
is not available for what the preferences cost the University system, some state 
agencies, or local governments and school districts. Future cost saving cannot be 
estimated because what will be procured is unknown. If preferences are eliminated, the 
state would avoid these costs. 

4. General funded agencies would now receive an appropriation equal to the proceeds from 
the sale of their surplus property instead of the funds being deposited directly to the 
general fund, resulting in a potential loss to the general fund of approximately 
$110,000 per year. Non-general fund agencies and programs already retain their sale 
proceeds. 

5. Procedures will have to be developed to ensure statutory appropriations requested by 
agencies do not exceed the sales proceeds deposited in the general fund, and to live 
within the limitations of the current appropriation control and accounting systems. 

FISCAL IMPACT: 

Expenditures: 
FY98 FY99 

General Fund Expenditures $110,000 $110,000 

Net Impact on Fund Balance ($110,000) ($110,000) 

EFFECT ON COUNTY OR OTHER LOCAL REVENUES OR EXPENDITURES: 
Local governments and school districts may save an undetermined amount of money by not paying 
the extra costs associated with procurement preferences. But see assumption #3 above. 

I- IL-er? 
DAVE LEWIS, BUDGET DIRECTOR DATE EMILY SWANtON, PRIMARY SPONSOR DATE 
Office of Budget and Program Planning 

Fiscal Note for HB0139. as revised 

-ie~"· H-6 ,~1-#2 



55th Legislature 

HOUSE Bill NO. 139 

INTRODUCED BY SWANSON 

HB0139.02 

APPROVED BY co~ ON 
APPROPRIATIONS 

2 

3 BY REQUEST OF THE DEPARTMENT OF ADMINISTRATION 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAW RELATING TO PUBLIC 

6 CONTRACTS; AMENDING MONTANA PROCUREMENT LAWS; EblMl~JATING PREFERE~JGES IN Tl-lE 

7 PROGUREME~H PROCESS; MODERNIZING STATE PROCUREMENT PROCEDURE BY PROVIDING OPTIONS 

8 FOR SOURCE SELECTION, CLARIFYING TERMS AND PROCEDURES, AND STREAMLINING THE STATE 

9 PROCUREMENT PROCESS; STATUTORILY APPROPRIATl~JG Tl-IE PROCEEDS OF SALES OF PROPERTY; 

10 PROVIDING EXCLUSIVE REMEDIES FOR UNLAWFUL SOLICITATIONS OR AWARDS; PROVIDING FOR THE 

11 PROCUREMENT OF CONSUL TING SERVICES IN THE SAME MANNER AS OTHER SERVICES ARE 

12 PROCURED;AMENDING SECTIONS7 14 2404, 7 14 2406, 7 14 2716, 17 7 602, 18-1-101, 18-4-122, 

13 18-4-123, 18-4-126, 18-4-132, 18-4-133, 18-4-141, 18-4-224,18 4 231, 18-4-241, 18-4-242, 18-4-302, 

14 18-4-303, 18-4-304, 18-4-305, 18-4-309, 18-4-310, 18-4-312, 1 B 4 313, 18-4-402, 18 6 3GB, 18 6 101, 

15 18 7104, 1B 7 10s, 18-8-211, ea 1 203, 63 ao 606, AND 60-2-112, MCA; REPEALING SECTIONS 

16 181102,181103,181106,181111,181112,181113,18 l 114,18-4-131,18-4-225,18 4 234, 

17 18 7 107, 18-8-101, 18-8-102, 18-8-103, 18-8-104, 18-8-105, 18-8-106, 18-8-111, AND 18-8-112, 

18 MCA; AND PROVIDING EFFECTIVE DATES AMl-, A RETROACTIVE APPLICABILITY DATE AND A 

19 TERMINATION DATE." 

20 

21 WHEREAS, the Montana Supreme Court held in ISC Distributors, Inc. v. Trevor, 273 M 185,903 

22 P2d 170 (1995), that an unsuccessful bidder on a state contract may sue the state for money damages 

23 under Title 18, chapter 4, MCA, commonly known as the Montana Procurement Act; and 

24 WHEREAS, a judgment for damages in a state contract suit brought pursuant to the Montana 

25 Procurement Act makes Montana taxpayers pay twice for the same product; and 

26 WHEREAS, in enacting the Montana Procurement Act, the Legislature did not intend to allow 

27 disappointed bidders on state contracts to be awarded damages under the Montana Procurement Act, but 

28 rather intended that the exclusive remedies of a disappointed bidder be the remedies provided in section 

29 18-4-242, MCA, which do not include the award of money damages to an unsuccessful bidder: and 

30 WHEREAS, the Montana Supreme Court held in Meech v. Hillhaven West, Inc., 238 M 21 776 P2d 

(legislative 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

12 

13 

14 

1 5 

16 

17 

488 11989), that no fundamental right to a particular cause of action or remedy exists under Montana law 

and that Article 11, section 16, of the Montana Constitution requires only that some remedy be provided for 

every wrong, and the Supreme Court held in Continental Oil Co. v. Montana Concrete Co., 63 M 223, 207 

P 116 11922), and General Agriculture Corp. v. Moore, 166 M 510,534 P2d 859 11975), that the 

Legislature may repeal a statutory cause of action or remedv during the pendency of a civil action invoking 

the remedy; and 

WHEREAS, according to section 1-2-110, MCA, a statute may be repealed at any time by the 

Legislature, and persons acting under any statute are considered to be acting in contemplation of the 

Legislature's power to repeal the statute; and 

WHEREAS, it is the intent of the Legislature by enacting I sections e, 1 e, and 3e 2, 10, AND 231 

and repealing section 18-4-131, MCA, to reverse the holding of the Supreme Court in the ISC case as to 

the availability of the remedy of money damages; and 

WHEREAS, it is the intent of the Legislature by enacting [section~ 23] to make the reversal of 

the ISC case apply retroactively, even ts the parties in the .L:£§. ease, unless a final judgment is obtained in 

that ease before [the effective date sf this aet], as provided in [section 3e] UNLESS A COMPLAINT WAS 

FILED IN DISTRICT COURT PRIOR TO JANUARY 1, 1992, AS PROVIDED IN [SECTION 23). 

18 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Seotion 1. Section 7 14 2404, MG/\, is amended to road: 

"7 14 Jqgq. Competiti,..e lclids for aount'f read oontraats. Each bidder shall eomply with the 

requirements of Title 18, chapter 1, part 2. The eentraet shall f!:l.!;!fil be av,·arded to the lowest responsible 

illld responsive bidder in aoeordanoe with the requirements of 18 1 102, 18 1 112, and Title 18, oh apter 

2, part 4L and the board ma•,· reserve the right to reject any and all bids. When there is no provailin§l rate 

of .,.,,ages set by eolleeti·,·e bar[Jaining, the board shall determine the prevailin[l rate to '3e stated in the 

osntraot." 

Seotion 2. Section 7 14 240e, MG/\, is amended te read: 

"7 1q 24Ge. Cerltraots fer lclriEl!JeS. (1) /\II bids for eonstruotion or repair of '3ridges shall~ 

meet these FOEtl:lirements: 

legis/atfre 
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(al If the separtment of transportation has asoptes or establishes a stansars plan and 

2 specifications, the bids must be subFAitted thereon on the stansard slan and ssecifications. 

3 lb) All bids FAust tJe scales. Each bielder shall meet the requirements of Title 18, chapter 1, part 

4 ~ 

5 12) The tJoarEi mav rejeot any anEi all bids. If a centract is awarEieEi, the boars shall do se QY.,'_Q£Q 

6 the contract in acoorsance with the rec=iuirements of 18 1 102, 18 1 112, ans Title 18, ohapter 2, part 4. 

7 When there is ne prevailin§ rate of wa§es set ov collective bar§ainiA§, the boarEi shall EieterFAine the 

8 13revailing rate to be stateEi in the contract. The contrast FAust tJe entereEi l','ith the unanimous consent of 

9 the FAembers of the beard. 

1 0 16) Before enterin§ ti13on perforFAanee ef the worl(, the contractor shall com13ly with the 

11 rec=itiirements ef Title 18, cha13ter 2, 13art 2. Fer tho pur130ses ef these soetions ·,,•ith relation to contrasts 

12 with the boarEi, a eontrnet shall net be ~ com13leteEi until tho boars, while formally conveneEi, 

13 affirmatively aoce13ts all of tho work thereunEier Elene under the eontract." 

Seetien 3. Section 7 11 2716, MCA, is amensed to read: 

14 

15 

16 ·, 7 11 2716. A·Narll of eeAtraet 11.,, leoal impre,.,ement Eiistriet. ( 1 I If the cofflmittee awards a 

17 contract, it shall de se in aecorsanee with the requirements ef 18 1 102, 18 1 112, and Title 18, chapter 

18 2, part 4. When there is no prevailin§ rate of wages set B'( eollective bargaining, the eommittee shall 

19 seterFAine the 13revailing rate te lie states in the contract. 

20 (21 Partial 13ayments may be provides for in the contract ans 13aid .,..,hen certifieEi by the county 

21 stir¥eyor ans committee." 

SeetioR 1. Seetien 17 7 602, MC.i\, is amenElod ta read: 

22 

23 

24 "17 7 6Q2. Stah1t8F't' apprepriatieAs ElefiRitieR re111a1isites fer ·,alillity. 11 I A stawtory 

25 ap13ropriatisn is an ap13ro13riation made by permanent law that authori~os spending b·,· a state agency 

26 withotit the need for a biennial legislati\1e a13pro13riation er btid§et amendment. 

27 (2) E*ce13t as pro•riEled in subseetion (4), te be effective, a stawtory appra13riation mtist comply 

28 ,,.,,ith both of the follewin§ pro't'isions: 

29 (a) The law eentaining the stawtery atithoritv mtist be listes in subseetion (31. 

30 lb) The lav• or 13ortisn of the la\" making a stawtery a1313r0priation mtist s13eeifieall•( state that a 

\ Legislflti:ve 
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statutor'l' appropriation is made as provided in this soetion. 

2 (31 The lo'.'.ow;,n§ laws are tho only laws eontaining statutory appropriations: 2 9 202; 2 17 1-0½ 

3 2 18 812;3 6 901;6 13 403;10 3 203:10 3 310;10 3 312;10 3 314;10 4 301:16 1 111;16 2a 100-, 

4 16 30 196; 16 31 702; 16 37 117; 1§ 38 202; 1§ 66 121; 1§ 70 101; 16 1 404; 16 1 410; 16 1 411: 

5 16 11 308; 17 3 106; 17 3 212: 17 s 404; n s 424; 17 6 804; 17 6 101: 17 6 20~7 304: 

6 18 6 101; 18 11 112; 19 2 602; 19 6 709; 19 9 1007; 19 17 301; 1918 §12; 19 18 613: 1918 606; 

7 19 19 200: 19 19 30s: 19 19 soe: 20 8 107: 20 B 111: 20 9 301: 20 26 1 s03: n s 136; n 6 306: 

8 23 6 409; 23 6 610: 23 6 012: 23 s 631; 23 7 301; 23 7 402; 32 1 637: 37 43 204; 37 51 601: 

9 39 71 603; 39 11 907: 39 71 2321: 39 11 2604; 4412 200: 44 13 102; so 4 an: eo 6 232; 

1 o r;o 40 200: 63 a 160; fi3 a 703; 63 24 200; ao 2 220: 67 3 206: 7e 1 1101: 76 e 1108: 76 6 2-+4+ 

11 76 11 313; 76 12 123; 80 2 103; 80 2 222; 80 4 416; 81 § 111; 82 11 136; 82 11 181; 8§ 1 220; 

12 8§·20 402; 90 3 301; 90 4 21§; 90 e 331; 90 7 220; 90 7 221; and 90 9 306. 

13 (41 There is a statutory apprepriation to pa•,r tho prineipal, interest, proFAiuFAs, ans costs ot issuing, 

14 paying, and seeurin§ all sends, notes, or other osligations, as due, that have seen authorized and issued 

15 pursuant to the lm¥s of Montana. A§eneies that ha· .. e entered into a§reements authorized sy the laws of 

16 Montana to pav tho state treasurer, for deposit in aoeordanee with 17 2 101 through 17 2 107, as 

17 determined by the state treasurer, an aFAount suffioiont to pay the prineipal and interest as due on the 

18 bends or notes ha11e statutof'f ap13ropriation authority for the pa1·ments. !In suasootion 13): pursuant to see. 

19 7, Ch. 6e7, L. 1001, the inel1cJsion of 1 0 e 700 terFAinatos upoA death et last roeipieAt elig1lale fer 

20 supplemental benefit; and pursuant to see. 7(2), GR. 29, L 1996, the inelusion of 1 § 30 106 terminates 

21 duly 1, 2001.)" 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 1. Section 18-1-101, MCA, is amended to read: 

"18-1-101. Definitions. f-1-+ ill Unless the context requires otherwise, in this title, "departrnort" 

tRe following definitions m,1ply: 

(1 I "DepartFAent" "DEPARTMENT" means the department of administration provided for in Title 

2, chapter 15, part 10. 

12) Un'.ess tRe eontei<t requires otherwise, in this part tRe following definitions apply: 

(al "Goods" means supplies, equipment, materials, eommodities, and speeially manufaetdred 

produets . 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

1 2 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

(bl "Montana A'lade" A'leans manufactured or produeed in this state and made with the: 

(ii use of parts, materials, er supplies sf whieh e0% or mere were manufaetured er preduoed in 

this state; or 

{iii employment sf persens of whoA'I §0% or more are bena fide residents of Montana as defined 

in 18 2 401. 

{el "~fonresident bidder" means a bidder whose residence is net in this state as determined under 

18 1 103. 

-!4l-I2) UNLESS THE CONTEXT REQUIRES OTHERWISE, IN THIS PART, THE FOLLOWING 

DEFINITIONS APPLY: 

IA) "GOODS" MEANS SUPPLIES, EQUIPMENT, MATERIALS, COMMODITIES, AND SPECIALLY 

MANUFACTURED PRODUCTS. 

(8) "MONTANA-MADE" MEANS MANUFACTURED OR PRODUCED IN THIS STATE AND MADE 

WITH THE: 

II) USE OF PARTS, MATERIALS, OR SUPPLIES OF WHICH 50% OR MORE WERE MANUFACTURED 

OR PRODUCED IN THIS STATE; OR 

(II) EMPLOYMENT OF PERSONS OF WHOM 50% OR MORE ARE BONA FIDE RESIDENTS OF 

MONTANA AS DEFINED IN 18-2-401. 

(C) "NONRESIDENT BIDDER" MEANS A BIDDER WHOSE RESIDENCE IS NOT IN THIS STATE AS 

DETERMINED UNDER 18-1-103. 

j_QJ_ "Public agency" means a department, commission, council, board, bureau, committee, 

institution, agency, government corporation, or other entity, instrumentality, or official of the legislative, 

executive, or Judicial branch of this state and its political subdivisions, including the board of regents and 

the Montana university system. 

(el "Resident biElder" means a bidder .,.,,hose residence is in this state as determined under 

18 1 103. 

@(El "RESIDENT BIDDER" MEANS A BIDDER WHOSE RESIDENCE IS IN THIS STATE AS 

27 DETERMINED UNDER 18-1-103. 

28 IF) "Written" means that whenever written or in-writing determinations or documents are required, 

29 the public agency responsible for the procurement may specify an appropriate visual medium, such as by 

30 computer transmIssIon or by facsimile machine transmission, In the specifications, contract, or rules of the 
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2 

3 

4 

public agency." 

Section 2. Section 18-4-122, MCA, is amended to read: 

"18-4-122. Purpose. The underlying purposes and policies of this chapter are to: 

HBO 139.02 

5 111 simplify, clarify, and modernize the law governing procurement by the state of Montana; 

6 121 permit the continued development of procurement policies and practices; 

7 13) make as consistent as possible the procurement laws among the various jurisdictions; 

8 14) provide for increased public confidence in the procedures followed in public procurement; 

9 (5) ens1c1re the fair and equitasle treatment of all 13ersons who deal ,,..·ith the 13roourement system 

1 O of the state provide the e><elusi¥e remosies for unlawful 13id solieitations or oontraet awarss; ENSURE THE 

11 FAIR AND EQUITABLE TREATMENT OF ALL PERSONS WHO DEAL WITH THE PROCUREMENT SYSTEM 

12 OF THE STATE; 

13 161 provide increased economy in state procurement activities and maximize to the fullest extent 

14 practicable the purchasing value of public funds of the state; afl€I 

15 17) foster effective, broad-based competition within the free enterprise system-;----aM 

16 (81 13ro¥ide safe§uarss for tho FAaintenanee of a 13roo1:1reFAent systeFA sf qualit~• ans inte§rity 

17 (8) PROVIDE SAFEGUARDS FOR THE MAINTENANCE OF A PROCUREMENT SYSTEM OF QUALITY 

18 AND INTEGRITY; AND 

19 (91 PROVIDE THE EXCLUSIVE REMEDIES FOR UNLAWFUL BID SOLICITATIONS OR CONTRACT 

20 AWARDS." 

21 

22 Section 3. Section 18-4-123, MCA, is amended to read: 

23 "18-4-123. Definitions. In this chapter, unless the context clearly requires otherwise or a different 

24 meaning is prescribed for a particular section, the following definitions apply: 

25 111 "Business" means a corporation, partnership, individual, sole proprietorship, joint-stock 

26 company, joint venture, or other private legal entity. 

27 121 "Change order" means a written order, signed by an authorized department representative, 

28 directing the contractor to make changes which the changes clause of the contract authorizes the 

29 department to order without the consent of the contractor. 

30 13) "Contract" means all types of state agreements, regardless of what they may be called, for the 
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procurement or disposal of supplies or services. 

2 (41 "Contract modification" means a written alteration in specifications, delivery point, rate of 

3 delivery, period of performance, price, quantity, or other provisions of a contract accomplished by mutual 

4 action of the parties to the contract. 

5 15) "Contractor" means a person having a contract with a governmental body. 

6 16) "Data" means recorded information, regardless of form or characteristic. 

7 17) "Department" means the department of administration. 

8 (8) "Designee" means~ an authorized representative of a person holding a superior position. 

9 (9) "Director" means the director of the department of administration. 

10 110) "Employee" means an individual drawing a salary from a governmental body, whether elected 

11 or not, and any noncompensated individual performing personal services for a governmental body. 

12 I 11) "Governmental body" means a department, commission, council, board, bureau, committee, 

13 institution, legislative body, agency, government corporation, or other entity, instrumentality, or official of 

14 the executive, legislative, or judicial branch of this state, including the board of regents and the Montana 

15 university system. 

16 112) "Grant" means the furnishing by the federal government of assistance, whether financial or 

17 otherwise, to a person or agency to support a program authorized by law. It does not include an award 

18 whose primary purpose is to procure an end product, whether in the form of supplies or services. A 

19 contract resulting from Wffi an award is not a grant but a procurement contract. 

20 (13) "Person" means any business, individual, union, committee, club, other organization, or group 

21 of individuals. 

22 1141 "Printing" means the reproduction of an image from a printing surface generally made by a 

23 contact impression that causes a transfer of ink or the reproduction of an impression by a photographic 

24 process and includes graphic arts, typesetting, binding, and other operations necessary to produce a 

25 finished printed product. Printing does not include rebinding or repair by a library or an office, department, 

26 board, or commission thereof of books, journals, pamphlets, magazines, and literary articles held as a part 

27 of its library collection. 

28 I 15) "Procurement" means buying, purchasing, renting, leasing, or otherwise acquiring any supplies 

29 or services. It also includes all functions that pertain to the obtaining of any supply or service, including 

30 description of requirements, selection and solicitation of sources, preparation and award of contract, and 
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all phases of contract administration. 

2 ( 16) "Procurement officer" means any person ettly authorized to enter into and administer contracts 

3 and make written determinations with respect thereto to contracts. The term also includes an authorized 

4 representative acting within the limits of f\is the representative's authority. 

5 (17) "Purchasing agency" means any governmental body, other than the department, whiffi that 

6 1s authorized by this chapter or its implementing rules or by way of delegation from the director to enter 

7 into contracts. 

8 ( 18) "Services" means the furnishing of labor, time, or effort by a contractor, not invol·ring the 

9 delivery of a speeifie end produet other than reports whieh aro FRerelv ineidental to the required 

1 0 perferFRanee. The term does not include eonsulting seP~ioos as defined in 1 B B 102, those serv1ees listed 

11 in 18 B 103, employment agreements or collective bargaining agreements, the provision by pro'o'iders of 

12 human services regulated by a state agonev administered by the department of public health and human 

13 services, or services related to construction contracts. 

14 (19) "Supplies" means all property except as otherwise provided by law, including but not limited 

15 to equipment. materials, printing, and commodities, and excluding land or any interest in land. 

16 (201 "Using agency" means any governmental body of the state wl:l+eft thaJ utilizes uses any 

1 7 supplies or services procured under this chapter. 

18 (21) "Vendor" moans a person who offers or may offer supplies or services to a public agency." 

Section 4. Section 18-4-126, MCA, is amended to read: 

19 

20 

21 "18-4-126. Public access to procurement information -- records -- retention. I 1) Procurement 

22 information is a public writing and must be available to the public as provided in 2-6-102 and 18-4-304. 

23 (21 All procurement records must be retained, managed, and disposed of in accordance with the 

24 state records management program, Title 2, chapter 6. 

25 (3) Written determinations required by this chapter must be retained in the appropriate official 

26 contract file of the department or the purchasing agency administering the procurement in accordance with 

27 the state records management program." 

28 

29 

30 

Section 5. Section 18-4-132, MCA, 1s amended to read: 

"18-4-132. Application. (1) E><eept as provided in 1 B 4 313, whioh applies retroaeti,•el~• to 
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18 
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telecommunications equipment ans S','stems ans sata 13rocessing equi13ment aequires under existing 

eontracts, leases, or rental agreements, and subject to tho terms of such agreements, this chapter applies 

only to contracts solicited or entered into after danuary 1, 1984, unless the parties agree to its applioation 

to a oontract solicited or entered into prior to danuaP; 1, 1984. 

Rt This chapter applies to expenditure of public funds irrespective of their source, including federal 

assistance money, by this state acting through a governmental body, as defined in 18-4-123, under any 

contract;" but this This chapter does not apply to either grants or contracts between the state and its 

political subdivisions or other governments, except as provided in part 4. This chapter also applies to the 

disposal of state supplies. ~Jothing in this This chapter or iR rules adopted thereunder pursuant to this 

chapter prevents do not prevent any governmental body or political subdivision from complying with the 

terms and conditions of any grant, gift, bequest, or cooperative agreement. 

tat@ This chapter does not apply to construction contracts. 

t4l-JJ.l This chapter does not apply to expenditures of or the authorized sale or disposal of 

equipment purchased with money raised by student activity fees designated for use by the student 

associations of the university system. 

f.e-H1J. This chapter does not apply to contracts entered into by the Montana state lottery that: ,uve 

an aggregate value of less than $250,000. 

(5) This chapter does not apply to employment of: 

{a) a registered professional engineer, surveyor. real estate appraiser, or registered architect; 

{bl a physician, dentist, pharmacist, or other medical, dental. or health care provider; 

{c) an expert witness hired for use in litigation, a hearings officer hired in rulemaking and contested 

case proceedings under the Montana Administrative Procedure Act, or an attorney as specified by executive 

order of the governor; 

{di consulting actuaries; 

(e) a private consultant employed by the student associations of the university system with money 

raised from student activity fees designated for use by those student associations; 

(f) a private consultant employed by the Montana state lottery; 

(g) a private investigator licensed by any jurisdiction: or 

{hi a claims adjuster." 
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Section 6. Section 18-4-133, MCA, is amended to read: 

2 "18-4-133. Purchases exempt from general requirements. ( 1 I i;resh fruits and vegetables, other 

3 than potatoes, may not be included in the sup13lies to be purchased as 13rovided in this chapter. The 

4 deriartment may allov,· a state agonc~' or institution to purchase fresh fruits and vegetables. An itemized 

5 aceo1crnt must be l<ept of these purehases, and the aecount must be furnished to the department. 

6 m When immediate delivery of articles or performance of service is required by the public 

7 exigencies, the articles or service required may be procured by open purchase or contract at the place and 

8 in the manner in which the articles are usually bought and sold or the services engaged between individuals 

9 but under the direction of the department. 

1 O ~ill The department of administration may exempt the department of corrections and the 

11 department of public health and human services from the provisions of this chapter for the purchase of 

12 suitable clothing by the department of corrections and the department of public health and human services 

13 for residents of its institutions and community-based programs. 

14 i4+Ql As used in this section, "suitable clothing" means styled, seasonable clothing, which will 

15 allow the resident to make a normal appearance in the community." 

16 

17 Section 7. Section 18-4-141, MCA, is amended to read: 

18 "18-4-141 . Contract transfers and collusion prohibited -- violations and penalty. ( 1) NB 6 contract 

19 or order or any interest~ in a contract or order may !70t be transferred, assigned, or subcontracted 

20 by the party to whom the contract or order is given to any other party without the express written approval 

21 of the state, and the state may declare void any unapproved transfer, assignment, or subcontract. NB 

22 approval of a transfer, assignment, or s1cJbeontraet may release the original obliger or his sureties from their 

23 obligations to tho state under the eontraet or order. 

24 121 Collusion or secret agreements between bidders for the purpose of securing any advantage to 

25 the bidders as against the state in the awarding of contracts is prohibited. The state may declare the 

26 contract void 1f the department finds sufficient evidence after a contract has been let that the contract was 

27 obtained by a bidder or bidders by reason of collusive or secret agreement among the bidders to the 

28 disadvantage of the state. 

29 (3) All rights of action for a breach of a contract by the contracting parties are reserved to the 

30 state. 
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(4) A person who violates tho provisions of 2-2-201 or this section, or both, is guilty of a 

2 misdemeanor and shall be fined not loss than $500 or more than $5,000, and the state of Montana may 

3 at its option declare any contract in violation of the provisions of 2-2-201 or this sectionL or bothL void ab 

4 initio." 

5 

6 Section 8. Section 18-4-224, MCA, is amended to read: 

7 "18-4-224. Contract clauses -- rules. (1) The department may adopt rules permitting or requiringL 

8 in its discretion, permit or require the inclusion of clauses providing for adjustments in prices, time of 

9 performance, or other appropriate contract provisions relating to the following subjects: 

1 0 (a) the unilateral right of the state to order in writing: 

11 (i) changes in the work within tho scope of tho contract; and 

12 (ii) temporary work stoppage or delay of performance; and 

13 (b) variations occurring between estimated quantities of work in a contract and actual quantities. 

14 (2) Adjustments in price pursuant to clauses established under subsection ( 1) must be computed 

15 in one or more of the following ways: 

16 (a) by agreement on a fixed price adjustment before commencement of the pertinent performance 

17 or as soon thereafter after commencement of performance as practicable; 

18 lb) by unit prices specified in the contract or subsequently agreed upon; 

19 (c) by the costs attributable to the events or situations under S\,!ffi clauses established under 

20 subsection ( 1) with adjustment of profit or fee, all as specified in the contract or subsequently agreed upon; 

21 or 

22 (d) in S\,!ffi fillY other manner as the contracting parties may mutually agreo-;--er 

23 (el in the absense of agreement by the 13arti0s, by a unilateral determination b'I' the state of the 

24 oos!S attributable to the e~•ents or situations under such slausos with adjustment of profit or fee, all as 

25 eomputed by the state in aeeordanee with ap13lieablo sestions of the rules adopted under 18 4 22§. 

26 13) The department may adopt rules permitting or requiring, in its discretion, permit or require tho 

27 inclusion in state contracts of clauses providing for appropriate remedies and relating to the following 

2 8 subjects: 

29 (a) liquidated damages, as appropriate; 

30 (bl specified excuses for delay or nonperformance; 

legislative 
-,Services 
~- _!!Jvision 

- 11 - HB 139 



55th Legislature HB0139.02 

2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

(cl termination of the contract for default; and 

(di termination of the contract, in whole or in part, for the convenience of the state. 

(41 The director or the head of a purchasing agency may vary the clauses established by the 

department under subsections (1) and (31 for inclusion in any particular state contract. Any variations must 

be supported by a written determination that states the circumstances Justifying Stlffi the variation. Notice 

of any material variation must be stated in the invitation for bids or request for proposals. 

15) Regardless of a provision in a contract, the department may accept a lower price or better value 

offered by a contractor." 

SeotioA 1 :3. SeotioA 18 4 231, MCA, is amended to read: 

"18 4 231. DefiAitioA of speoifieatioA. As used in 18 4 231 through 18 4 234 18 4 233, 

"spooifieation" means any desoription of the physical er funotional oharaeteristios er of the nature of a 

supl')i't' er servioe. It ma',' inolude a deser;.ption of an•,· rec:iuireFF1ent for inspe6ting, testing, or preparing a 

supply or serviee for deli•;ery." 

Section 9. Section 18-4-241, MCA, is amended to read: 

"18-4-241. Authority to remove or suspend from ,.,eAdoFs' list vendor. (1) The department may 

remove a~ vendor for cause from consideration for award of contracts by the state. The removal may 

not so for a porioEl of FRore than 3 years. 

(21 The department may temporarily suspend a ~ vendor from consideration for award of 

contracts if there is probable cause to believe that the ~ vendor has engaged in activities that may 

lead to removal. The suspension ffiay not ee for a peri □ El exeeeEling 3 FROnths unless !1 an indictment has 

been issued for an offense that would be a cause for removal under subsection (31, in Y,•hich ease the 

suspension must, at the request of the attorney general, remain in effect at a minimum until after the trial 

of the suspended~ vendor. The authority to remove or suspend must be exercised in accordance with 

rules adopted by the department, 

(3) The causes for removal or suspension include the following: 

(a) violation of contract provisions, as set fc;irth in subsections (3I(al(i) and (3)(a)(ii), of a character 

wA-i€f¼ that is regarded by the department to be so serious as to justify removal action: 

(ii deliberate failure without good cause to perform m accordance with the specifications or within 
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the time limit provided in the contract; or 

2 (ii) a recent record of failure to perform or of unsatisfactory performance in accordance with the 

3 terms of one or more contracts, provided that failure to perform or unsatisfactory performance caused by 

4 acts beyond the control of the contractor may not be considered to be a basis for removal; 

5 (bl failure to respond to a number of solicitations over a period of time as determined by the 

6 department in accordance with rules, and after adequate written notiae te the affected person of the intent 

7 to remove or suspend or failure to provide the department with a correct address; 

8 (cl any other cause that the department determines to be so serious and compelling as to affect 

9 responsibility as a state contractor, including removal by another governmental entity for any cause listed 

10 In the department's rules; and 

11 (d) failure to comply with the provisions of Title 39, chapter 51, or Title 39, chapter 71. 

12 (4) The department shall issue a written decision to remove or suspend a vendor, stating the 

13 reasons for the action taken. for reasons other than those reasons provided in subsection (3) (b). A copy 

14 of the decision must be mailed or otherwise furnished immediately to the f,0-f&efl vendor involved." 

15 

Section 10. Section 18-4-242, MCA, is amended to read: 16 

17 "18-4-242. Remedies prier ta and after award Exclusive remedies for unlawful solicitation or 

18 award. I 1 I # This section establishes the exclusive remedies for a solicitation or award of a contract is 

19 determined to be in violation of the law,---#le0 

20 ( 2) Except for small purchases or limited solicitations made pursuant to 18-4-305, a bidder. offeror. 

21 or contractor aggrieved in connection with the solicitation or award of a contract may protest to the 

22 department. The protest must be submitted to the department in writing no later than 14 days after 

23 execution of the contract. 

24 (3) If the protest is not resolved by mutual agreement. the department shall issue In writing a 

25 decision on the protest within 30 days after receipt of the protest. The decision must: 

26 (a) state the reason for the action taken by the department with regard to the contract; and 

27 (b) inform the aggrieved party of the party's right to request, within 14 days after the date of the 

28 department's written decision. a contested case hearing pursuant to the Montana Administrative Procedure 

29 Act. 

30 (41 In a protest or contested case proceeding. the department may appl>y' the remes1es~ 
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appropriate case, order a remedy provided in sul:Jsect1ons (2) and (3) subsection (5) or (6). 

2 R-)-j_fil If prior to before an award it is determined that a solicitation or proposed award of a contract 

3 is in violation of law, the solicitation or proposed award ffltlSt may be: 

4 la) canceled; or 

5 lb) revised to comply with the law. 

6 l-3-ti.fil (al If after an award it is determined that a solicitation or award of a contract is in violation 

7 of law and the person awarded the contract has not acted fraudulently or in bad faith, the contract may 

8 be: 

9 Iii ratified and affirmed, provided it is determined that doing so is in the best interests of the state; 

10 or 

11 (iii terminated, and the person awarded the contract must be compensated for the actual expenses 

12 reasonably incurred under the contract, plus a reasonable profit, prior to before the termination. 

13 lb) If after an award it is determined that a solicitation or award of a contract is in violation of law 

14 and the person awarded the contract has acted fraudulently or in bad faith, the contract may be: 

15 Iii declared void; or 

1 6 (i1) ratified and affirmed if St!6H that action is in the best interests of the state, without preJudice 

1 7 to the state's rights to appropriate damages. 

18 (~) In the e·,·ent the matter is re·,iewea l:Jy a court, the eourt may apply the same remedies provided 

19 in subsections (2) and (3). 

20 (7) The exclusive method of iudicial review of a solicitation or award by the department pursuant 

21 to this chapter is by a petition for iudicial review pursuant to 2-4-702. In a proceeding pursuant to that 

22 section, the court may, in an appropriate case, order a remedy provided by subsection (5) or (6) of this 

23 section. Except as provided in subsections (6)(a)lii) and (6)(b)lii), there is no right under any legal theory 

24 to recover a form of damages or expenses for a solicitation or award of a contract in violation of law. Any 

25 other claim, cause of action, or request for relief for solicitations of awards allegedly made in violation of 

26 law may not be heard or granted by a district court other than as provided in this section. 

27 (81 The state is not required to delay, halt, or modify the procurement process pending the result 

28 of a protest, contested case proceeding. or iudicial review. 

29 (9) The department may adopt rules governing the protest of solicitations and awards." 

30 
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Section 11. Section 18-4-302, MCA, is amended to read: 

"18-4-302. Methods of source selection. ( 1) Unless otherwise authorized by law, all state 

contracts for supp 1ies and services must be awarded by com13etitive sealed bidding, 13ursuant to 18 4 ::ma, 

e)cce13t as 13revided in 18 4 1 :3:3, 18 4 :304 through 18 4 :30e, oha13ters e and 8 of a source selection 

method provided for in this title, and sul3sections (21 and (31 of this seetion. Supplies or services offered 

for sale, lease, or rental by public utilities are exempt from this requirement if the prices of the supplies or 

services are regulated by the public service commission or other governmental authority. 

(21 At the time that the department or a 13urchasing another agency opens bids or proposals, 11 a 

supplier's current publicly advertised or established catalog price is received at or before the time that the 

bids or proposals are opened and is less than the bid of the lowest responsible and responsive bidder or 

ofleror or improves upon the conditions for the best proposal received using the same factors and weights 

included in the proposal, the department or 13urshasing agency may reject all bids and purchase the supply 

from that supplier without meeting the requirements of 18-4-303 through 18-4-306. 

13) An office supply procured by the department's central stores program threugh bull( 13urshase 

or 13rosures under a term contract may be purchased by a 13urshasing an agency, without meeting the 

requirements of 18-4-303 through 18-4-306, from a supplier whose publicly advertised price, established 

catalog price, or discount price offered to the 13urehasing agency is less than the price offered by the central 

stores program or under the term oentraet if the office supply conforms in all material respects to the terms, 

conditions, and quality offered by the central stores program or under the term contract. A state office 

supply term contract must include a provision by which the contracting parties acknowledge and agree to 

the provisions of this subsection. 

14) A contract for supplies or serviees, or 130th, INFORMATION TECHNOLOGY SYSTEMS AND 

SERVICES may be negotiated, in acoordanee with separtment rules ans with the approval of the department 

sireetor directly with a vendor without using competitive sealed bidding or a competitive sealed proposal 

IN ACCORDANCE WITH DEPARTMENT RULES AND WITH THE APPROVAL OF THE DEPARTMENT 

DIRECTOR. A oontraet may 130 a•,¥arded purnuant to this sestion only when it is advantageous to the state 

to use direct AD§otiation in the procurement of now or ,miguo requirements ef the state, in the procurement 

of new teohnologies, or to achieve best net value. THE DEPARTMENT SHALL REPORT ANY ACTIVITY 

USING THIS METHOD OF PROCUREMENT TO THE LEGISLATIVE FINANCE COMMITTEE. 

(5) The department may, on behalf of a state agency, participate in, sponsor, conduct, or 
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administer a AN INFORMATION TECHNOLOGY contract or other INFORMATION TECHNOLOGY business 

2 

3 

4 

5 

6 

7 

relationship in a cooperative purchase pursuant to 18-4-402 with one or more public agencies, nonprofit 

organizations, or business entities if the deparmwnt setormines the contrast or relationship to be IA the best 

interests of the state. IN ACCORDANCE WITH DEPARTMENT RULES AND WITH THE APPROVAL OF THE 

DEPARTMENT DIRECTOR. THE DEPARTMENT SHALL REPORT ANY ACTIVITY USING THIS METHOD OF 

PROCUREMENT TO THE LEGISLATIVE FINANCE COMMITTEE." 

8 Section 12. Section 18-4-303, MCA, is amended to read: 

9 "18-4-303. Competitive sealed bidding. ( 1) An invitation for bids must be issued and must include 

1 O a purchase description and conditions applicable to the procurement. 

11 (2) Adequate public notice of the invitation for bids must be given a reasonable time prior to gefore 

12 the date set forth ~ in the invitation for the opening of bids, in accordance with rules adopted by the 

13 department. Notice may include publication in a newspaper of general circulation at a reasonable time jffiBf 

14 te before the bid opening. 

1 5 13) Bids must be opened publicly in the presenee of one or fflOre witnesses at the time and place 

16 designated in the invitation for bids. Each bidder has the right to be present, either in person or by agent. 

1 7 when the bids are opened and has the right to examine and inspect all bids. The amount of each bid and 

18 Stlffi other relevant ·information as may be specified by rule, together with the name of each bidder, must 

19 be recorded. The record must be open to public inspection. After the time of award, all bids and bid 

20 documents must be open to public inspection in accordance with the provisions of 2-6-102 and are subject 

21 to the requirements of subsection (4). 

22 14) Bids must be available for public inspection when the bids are opened if: 

23 (a) the invitation for bids is issued by a state agency to contract with the private sector to provide 

24 services currently conducted by state employees; and 

25 (b) acceptance of bids would result in the displacement of five or more state employees. 

26 (5) Bids must be unconditionally accepted without alteration or correction, except as authorized 

27 in this chapter. Bids must be evaluated based on the requirements set forth in the invitation for bids, which 

28 may include criteria to determine acceptability, such as inspection, testing, quality, workmanship, delivery, 

29 and suitability for a particular purpose. Those criteria that will affect the bid price and be considered in 

30 evaluation for award must be objectively measurable, such as discounts, transportation costs, and total or 
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life-cycle costs. The invitation for bids~ must set forth the evaluation criteria to be used. Only criteria 

2 set forth in the invitation for bids may be used in bid evaluation. 

3 (61 Correction or withdrawal of inadvertently erroneous bids, before or after award, or cancellation 

4 of awards or contracts based on~ bid mistakes may be permitted in accordance with rules adopted by 

5 the department. After bid openIngL fl& changes in bid prices or other provisions of bids preIudicial to the 

6 interest of the state or fair competition may not be permitted. Except as otherwise provided by rule, all 

7 decisions to permit the correction or withdrawal of bids or to cancel awards or contracts based on bid 

8 mistakes must be supported by a written determination made by the department. 

9 (7) The contract must be awarded with reasonable promptness by written notice to the lowest 

1 O responsible and responsive bidder whose bid meets the requirements and criteria set forth in the invitation 

11 for bids, includin§ tl=le 13references estal:Jlisl=lea l:Ji,• Title 18, cl=la13ter 1, 13art 1, INCLUDING THE 

12 PREFERENCES ESTABLISHED BY TITLE 18, CHAPTER 1, PART 1. If all bids exceed available funds as 

13 certified by the appropriate fiscal officer and the low res13ensive and responsible and responsive bid does 

14 not exceed~ the funds by more than 5 %, the director or the head of a purchasing agency is autl=lorizod 

15 may, in situations WAere in which time or economic considerations preclude resolicitation of a reduced 

16 scope, .e negotiate an adjustment of the bid price, including changes in the bid requirements, with the low 

1 7 res13onsive and responsible and responsive bidder in order to bring the bid within the amount of available 

1 B funds. 

19 (Bl When it is considered impractical to initially prepare a purchase description to support an award 

20 based on price, an invitation for bids may be issued requesting the submission of unpriced offers, to be 

21 followed by an invitation for bids limited to those bidders whose offers have been qualified under the criteria 

22 set forth in the first solicitation." 

23 

24 Section 13. Section 18-4-304, MCA, is amended to read: 

25 "18-4-304. Competitive sealed proposals. I 11 When, under rules adopted by the department, the 

26 director, the head of a purchasing agency, or a designee of either officer above the level of the procurement 

27 officer determines that the use of competitive sealed bidding is either not practicable or not advantageous 

28 to the state, a contract may be entered into by competitive sealed proposals. The department may provide 

29 by rule that It is either not practicable or not advantageous to the state to procure specified types of 

30 supplies and services by competitive sealed bidding. The department may procure supplies and services 
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through competitive sealed proposals. 

2 12) Proposals must be solicited through a reques1 for proposals. 

3 (3) Adequate public notice of the request for proposals must be given in the same manner as 

4 provided in 18-4-30312). 

5 14) Proposals must be opened so as to avoid disclosure of contents to competing offerors durrng 

6 the process of negotiation. A register of proposals must be prepared in accordance with rules adopted by 

7 the department and must be open for public inspection after contract award. After the contract is 

8 

9 

10 

11 

executed, proposal documents may be inspected by the public, subject to the limitations at the Uniform 

Trade Secrets Act, Title 30, chapter 14, part 4. 

15) The request for proposals must state the evaluation factors and their relative importance of 

price and other evaluation factors. The award must be made to the responsible and responsive offeror 

12 whose proposal best meets the evaluation criteria. Other factors or criteria may not be used in the 

13 evaluation. The contract file must demonstrate the basis on which the award is made. 

14 16) As provided in the request for proposals and under rules adopted by the department, 

1 5 discussions with responsible offerors who submit apparently responsive proposals may be conducted for 

1 6 the purpose of clarification in order to assure full understanding of and responsiveness to the solicitation 

17 requirements. Offerors must be accorded fair and equal treatment with respect to any opportunity for 

18 discussion and revision ot proposals, and revisions may be permitted, after submissions and prior to award, 

19 for the purpose of obtaining best and final offers. The department may discuss a proposal with an offeror 

20 for the purpose of clarification or revision of the proposal. In conducting discussions, there may not be 

21 disclosure of any information derived from proposals submitted by competing offerors. The department may 

22 require the submission of cost or pricing data in connection with an award under this section. 

23 17) The award must be made to the responsible offeror whose proposal is determined in writing 

24 to be the most advantageous to the state, taking into consideration price, including the preference in 

25 18-1-102, and the evaluation factors set forth in the request for proposals. No other factors or criteria may 

26 be used in the evaluation. The contract file must contain the basis on which the award is made." 

27 

28 

29 

Section 14. Section 18-4-305, MCA, is amended to read: 

"18-4-305. Small purchases and limited solicitations. Any procurement not exceeding the amount 

30 established by rule may be made 1n accordance with small purchase or limited solicitation procedures 
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established by the department. Procurement requirements may not be artificially divided so as to constitute 

2 a small purchase or limited solicitation under this section." 

Section 15. Section 18-4-309, MCA, is amended to read: 

3 

4 

5 "18-4-309. Prequalification of suppliers. Prospective suppliers may be prequalif1ed in accordance 

6 with department rules for particular types of supplies and services. Solieitation mailing lists of potential 

7 eontraetors must inoluEle 13ut not be limiteEI to suoh preEJualifieEI suppliers." 

8 

9 Section 16. Section 18-4-310, MCA, is amended to read: 

1 O "18-4-310. Types of contracts. Subject to the limitations of tRis section, an-,, AQY type of contract 

11 that will promote the best interests of the state may be used, ei<eept tRat the use of a 

12 east i,lus i,ereentage of east eontraet is i,rehil3iteEI. /\ east reimbursement contract ma-,· 13e useEI snly when 

13 a ecterminatian is maEle in writing ti=lat such contract is lil(ely to 13e less costl>y' to tRe state than any other 

14 type or that it is imi,raetical31e to ol3tain the sui,plies or serviees reEJuiroEI mceept under such a contrast." 

15 

Section 17. Section 18-4-312, MCA, is amended to read: 16 

17 "18-4-312. Bid and contract performance security.I1) For state contracts for the procurement ot 

18 services or of supplies, the department may in its discretion require: 

19 la) bid security; 

20 lb) contract performance security to guarantee the faithful performance of the contract and the 

21 payment of all laborers, suppliers, FAaterialmen, mechanics, and subcontractors; or 

22 (cl both bid and contract performance security. 

23 (21 If security is required under subsection 11 ), the following types ot security may be required to 

24 be deposited with the state: 

25 la) a sufficient bond with a licensed surety company as surety; 

26 ( b) an irrevocable letter of credit not to exceed $100,000 in accordance with the provisions of Title 

27 30, chapter 5, part 1; 

28 (c) money of the United States; 

29 Id) a cashier's check, certified check, bank money order, certificate of deposit, money market 

30 certificate, or bank draft that is drawn or issued by a federally chartered or state-chartered bank or savings 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

1 3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

and loan association that ·1s insured by or for which insurance is administered by the federal deposit 

insurance corporation or that Is drawn and issued by a credit union insured by the national credit union 

share insurance fund. 

(3) The amount and type of the security must be determined by the department to be sufficient 

to cover the risk involved to the state. The security must be payable to the state of Montana iffi4. Contract 

performance security must remain in effect for the entire contract period. In determining the amount and 

type of contract performance security required for each contract, the department shall consider the nature 

of the performance and the need for future protection to the state. In determining the need for and amount 

of bid security, the department shall consider the risks involved to the state if a successful bidder or offeror 

fails to enter into a formal contract. The considerations must include but are not limited to the type of 

supply or service being procured, the dollar amount of the proposed contract, and delivery time 

requirements. The department may adopt rules to assist it in making these determinations and in protecting 

the state in dealing with irrevocable letters of credit. Bid and contract security requirements must be 

included in the invitations for bids or requests for proposals. 

(4) If a bidder or offeror to whom a contract is awarded fails or refuses to enter into the contract 

or provide contract performance security, as required by the invitation for bid or request for proposal, after 

notification of award, the department may, in its discretion, require the bidder to forfeit the bid security to 

the state and become immediately liable on the bid security, but not in excess of the sum stated in the 

security. The liability of the bidder or offeror, the maker of the security or bid bond, or the liability on the 

bid bond or other security may not exceed the amount specified in the invitation for bid or request for 

proposal. 

(5) Negotiable instruments provided as bid security must be refunded to those bidders or offerors 

whose bids or proposals are not accepted. 

(61 The provisions of Title 18, chapter 1, part 2, and Title 18, chapter 2, parts 2 and 3, do not 

apply to procurements under this chapter." 

SeotioA 23, Seetien 18 4 31 a, MCA, is amended tD reaa: 

"18 4 31 a. ContFaots teFA'IS, eKtensioAs, aAd time limits. ( 11 Unless otherwise pre,~ideel by law, 

a contract, lease, er rental a§reement for s1cJpplios er ser,·ices may net se made for a period of more than 

7 years. However, tAO elepartment mav eontraot for the lease er p1cJrehase of teleeemm1cJnieatiens eq1cJipment 
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and systems, data processing equipment, tl:lo sopartment of revenue liquor agencies, and ti:le separtment 

2 of pul3Iic health ans human services medicais management information system (MMIS) for a period ·10t to 

3 exeeeEi 10 years. /\ eontraot, lease, er rental agreement may 130 eHtenEiod or renewed if the terms of the 

4 extension or renewal, if any, are in eluded in the solicitation, if funds are available for the first fiscal period 

5 at tl:lo time of the agreement, and if tho total oontract period, inclu8ing any Olltension or renewal, 8oes not 

6 e,cceo8 7 years. Payment and performanee obligations for succeeding fiscal perioss are subject to the 

7 availability and appropriation of funds for the fiscal periods. Unless otRerwise provided b~• law, a eontraot, 

8 lease, or rental agreement for supplies or services may be made for a speoific 8Uration determined by the 

9 department to obtain the best net value for tRe state. 

1 O 12) Prior to futl:QrQ tl:le issuance, e,ctension, or renewal of a contract, it must be 8etermined that: 

11 lal estimated requirements eover the period of tl:le contrast anEl are reasonably firm and continuing; 

12 aoo 
13 (bl tRe contract will serve tl:le best interests of tl:le state by encouragin§ effective competition or 

14 otRer,.,•ise promotin§ economies in state procurement. 

15 (3) When funEls are not appropriatoEl or otl:lerwise Fflade available to support continuation of 

16 performanee in a subsequent fisoal period, the eontraet must be canceled." 

17 

18 

19 

Section 18. Section 18-4-402, MCA, is amended to read: 

"18-4-402. Cooperative purchasing authorized. The department may participate in, sponsor, 

20 conduct, or administer a cooperative purchasing agreement for the procurement of any supplies or services 

21 with one or more public procurement units in accordance with an agreement entered into between the 

22 participants independent of the requirements of part 3. Suel:l eoeperative Cooperative purchasing may 

23 include purchasing through federal supply schedules of the United States general services administration, 

24 Joint or ffJulti part·,· multiparty contracts between public procurement units and open-ended state public 

25 procurement unit contracts that are made available to local public procurement units." 

26 

27 

28 

29 

30 

SeetioR 26. SectioA 18 e 309, MC/\, is affienae8 to read: 

"18 6 6Q8. ConstruetioR with other seotioRS. flreeurement froffl small 13usinesses unEier this part 

is subjeet to all other statutes ge~•erning state procurement and all rules ~romulgates thereunaer aaopted 

pursuant te this sarr, as AO'N er hereaher later ameAdea, eHeopt that in ease of confliet this part ge,;erns 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

12 

13 

14 

15 

16 

and the provisions set forth in 1 B 1 102, 1 B 1 111, and ·1 B 1 112 shall not apply." 

Seetion 26. Section 1 B e 101, MCA, is amended to read: 

"18 6 101. Power to sell state property proeeeds eredited to general f1,1nd from whioh property 

was pmohased. (11 The department has e>wlusive 13ower, subject to the a13pro,·al of the governor, to sell 

or otherwise dis13ose of or to authori2e the sale or other disposition of all materials aml su1313lies, service 

equipment, or other personal 13roperty of every kind o•,Ynod by the state tiut not needed or used ti~, any 

state institution or by any department of state go,•ernmenh 

(21 Unless otherwise provided sy la•,v, the department shall eredit the general, fund from wh'.ch tho 

property was purehased, less a reasonatile handlin§ fee, with all the money reeeived from a sale. The 

proeeess of the sale are statutorily appropriated, as provided in 1 7 7 §02, to the agency that owned the 

property before it was sold sy the department. 

(3) Whenever the personal pro13ert•,· was aeeounted for in an enterririse or internal serviee fund or 

desi§nates s1,1bfund aeeount, the prseeeds of the sale shall be eredited to the a1313rs13riate enterprise or 

internal serviee fund or dosi9nated sutifund aeeount." 

1 7 Seotion 27. Seetisn 18 7 104, MCA, is amended ts read: 

18 "18 7 104. Union laeel. All l')rinting for whieh tl=le state of Montana is el=lar§eable sl=lall ™-! bear 

19 the latiel sf the branch et tho international typo§ra13hioal union, the allied printing trades eotlneil, or the 

20 amal§amated lithe9rapl=lers of Ameriea of tl=le locality in whieh it is 13Finted, e>cee13t under the follewin§ 

21 conditions. Printin§ firms not havin§ the use of the labels and who are desirous of 13resenting bids want to 

22 bid for ~JFinting as enumerated atiove shall be required to establish consiseration as a res13onsible bisder as 

23 follows: 

24 ( 1 l As a condition to eonsideration as a responsible bidder, printin§ concerns A'IUSt ~ tile with 

25 the seeretary of state a sworn statement to tl=lo effect that 0A'll')lo•yees in the employ of the eoneern wl=liel=l 

26 that is to 13roduee sueh the 13rintin§ are reeei•,·in9 tl=le pre11ailin§ wage rate and are ,,..,orl1in§ unser conditions 

27 13revalant in tl=lo loealiW in which tl=lo work is 13rodueod. 

28 12) Wheno•,·er If a eollective tiar9ainin§ a§reement is in effeet between an employer and employees 

29 who are represontes tiy a res13onsiblo organization which !.bfil is in no way influenced or controlled ti~ the 

30 management, sueh the colleeti'le aarEta1nin§ agreement and its 13rovisiens shall must se construed as 

legisl~tive 
,Services 
~- ~vjsion 

- 22 - HB 139 



55th Legislature HB0139.02 

2 

3 

4 

5 

6 

7 

8 

9 

ooRditions prevaleRt iR said the losality aRd shall be [Q the miRimum requiremeRt for beiRg adjudged 

OORsidered a respoRsible 13iddsr uRder this seotion, 19 7 107, or oha13ter 4 of this title or this seot:en. 

(:31 Pr1RtiRg firms having tho use of~ the URion lal3els, as set forth al3ove shall be deemed-as 

haviRg provided in subseetien (1), have oomplied witl=\ tl=\e provisions of this seetion, 18 7 107, er el=lapter 

4 or this seotion of tl=\1s title, but nothing in these pro·,•isions shall be eenstrued as eiwmptin§ sueh~ 

l-lowever, tl=lis seotion does not oi1empt tl=\e bidders from any tl=\o provisioRs of this seotioR, 18 7 107, or 

ohapter 4 of this title or this sectioR, aRd suel=l the 13idders shall also 13e required to eeRferm to all the 

provisioRs thereof of eh apter 4 and this seetion." 

1 O Seetien 28. Seotion 18 7 1 Oii, MCA, is amendea to reaa: 

11 "18 7 1 Oe. Penalty. Any offieer of the state who shall aeeept any aosopts printea matter for whioh 

12 the state is ol=largeable in whole or in part or •,,;he is founel to l=lavo bi!§. had printed matter proelueeel, under 

13 eonditiens otl=lor tl=lan as set forth in ol=\apter 4 of ticiis title, Qi 18 7 104, or 18 7 107 shall be, I_Q sul3jeot 

14 to a fine of $ eO for oael=l and every effense." 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 19. Section 18-8-211, MCA, is amended to read: 

"18-8-211. Coordination with other statutes. ( 1) This part need not be complied with by an 

agency when the contracting authority makes a finding in accordance with this or any other applicable law 

that an emergency requires the immediate execution of the work involved. ~lathing in this This part relieves 

does not relieve the contracting authority from complying with applicable law limiting emergency 

expenditures. 

(21 The limitation on the preparation of working drawings contained in 18-2-111 applies to this 

part. 

(3) The procedure for appointment of architects and consulting engineers pursuant to 18-2-112 

applies to this part, except that the agency shall select its proposed list of three architects or consulting 

engineers in accordance with this part prior to submission to the department of administration. 

14) Tl=le eirneption for serviees estimated to east loss tl=lan $ ii ,000 in 18 8 1 Oii applies to this part." 

Seetian 30. Seetion ii3 1 203, MCA, is amenaea ts read: 

"63 1 203. Powers aml duties sf !le13artment ef eorrnatiens. (1) The department of esrreot10ns 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

1 2 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

(a) ado13t rules necessary to earry out the 13ur13eses of q 1 e e27 through 41 s e29 and rules for 

the admission, oustody, transfer, and release of 13ersons in department 13rogran1s e)(eept as otherwise 

13ro,·ided 13y law. 1-fowever, rules adopted 13y the department may not amend or alter the statutory powers 

and duties of the state board of pardons and 13aro1e. 

(131 subjeet to tho funetions of the do13artment of administration, lease or purohase lands for use 

by institutions and elassify those lands to detern,ine those that may be most 13rofitably used for agricultural 

13ur13oses, taking into consideration the needs of all institutions for the food 13roduots that oan 13e grown 

er 13roduoed en the lands and the relatiYe •;alue of agrioultural 13rograms in the treatment or rehabilitation 

of the persons oonfined in the institutions; 

(el eentraet with private, nonwofit Montana eorporations to estal3Iish and maintam 

oommunity eased prerelease eenters for 13urpeses of preparing inmates of the Montana state prison Nho 

are approaehing parole eligibility or discharge for release into the oommunity. The oenters shall provide a 

less restrioti>,·e em·ironment than the prison while n1aintaining adequate seeurity. The oenters must 130 

013erated in ooerdinatien with other departn1ent oerreetional prograffls, ineluding the su13er,·ised release 

pre gram provided for in Title 4 e, ohapter 23, part 4. This subseotien does net affect the department's 

authority to operate and maintain oemrtrnnity based f'lrerelease centers. 

(dl utilize the staff ans ser>•iees et ether state ageneies ans units of the Montana university s~·stem, 

within their respesti>.-e statutory funetions, ts oarry out its funstions under this title; 

(e) propose f'IFOgrams to the legislature to meet the prejeeted long range neess of institutions, 

ineluding programs and faoilities for the diagnosis, treatment, eare, and aHereare of persons plaoed in 

1 nstituti o ns; 

(fl encourage the estai3lishment of programs at the loeal and institutienal le•;el for the rehabilitation 

ans eduoatien et adult felony offenders; 

lgl adfflinister all state and feseral funds alleeates to the departfflent for youth in need of 

su13ervisien and delinquent youth, as sefines in 41 e 103; 

(hi colleet ans disseminate information relating to yeuth in nees of su13ervisien and selinquent 

(ii maintain adequate data en f'llaeements that It funds in order to kee13 the legislature f'lrBperl•r 

informes of the s13eoifie information, 13y category, relates to ~·euth in need of su13er,•ision and delinquent 

Legislative 
\Services 

;,,,-.J!Jvi,don 
- 24 - HB 139 



55th Legislature HBO139.O2 

youth in out of hoAle earo faeilities; 

2 (j) 13rovide fundin§ lor and 19laee youth who are alleged or adjudieated to be delinquent or in need 

3 of supervisien and who are referred or C0FllAlitted to the departA1ent; 

4 (kl adFllinister youth correctional faeilities; 

5 (I) provide su13er•;ision, eare, and eontrol of 1•outh released froffi a state youth eorrectienal facility; 

6 afltl 

7 (Al) use to A1aiciA1um efficicney the resources of state gevernment in a coerdinated effort to: 

8 HJ 13revide for ehilaren in need of temt'}orary preteetion or eorreetional serviees; and 

9 (ii) coordinate and a13ply the principles of Fllodern institutional adA'liAistration to the institutions in 

1 0 the department. 

11 (2) Tl=lo department and a 13rivate, nenprofit Montana eor13oration FflO',' not enter into a eontraet 

12 under subseetion 11 l (el for a period that Ol(Oeeds 1 0 years. The provisions of 18 3 104 and 1 8 1 31 3 that 

13 limit tho ten'B of a contract do not apply to a contrast authori2ed by s1:1bsootion 11 )(c). 

14 13) The department of corrections A1ay enter into contraets •,vith nonprofit corporations or 

15 assoeiations or private or§ani2ations to 13revide substitute care for youth in need of su13ervis1on and 

16 delinquent 1•outh in youtl=l earo faeilities." 

1 7 

18 

19 

20 

21 

22 

Seotion 31. Section 63 30 606, MCA, is aAlended to read: 

"e3 30 eOe. Contraot time limit. A contract entered into under 63 30 !i04 A1a•r not eiceeed a terA1 

of 30 years and A1ust contain 13rovisiens for renogotiatien after 30 years. The provisions of 18 3 104 and 

18 4 313 that limit the terAl of a contract do not a13ply to a contract authori2ed b",• 6 3 30 !i04." 

23 Section 20. Section 60-2-112, MCA, is amended to road: 

24 "60-2-112. Competitive bidding. ( 1) Except as provided in subsections (2) through 14), when the 

25 estimated cost of any work exceeds $50,000, the commission shall lot the contract by competitive bidding 

26 to the lowest responsible and responsive bidder. Award must be made upon the notice and terms that the 

27 commission prescribes by its rules. l-lo•,.,.evor, elccept when pFol=libited by fedoFal law, tho comAlission shall 

28 malrn awards and oontraets in acooFdaneo with 18 1 102 and 18 1 112. HOWEVER, EXCEPT WHEN 

29 PROHIBITED BY FEDERAL LAW, THE COMMISSION SHALL MAKE AWARDS AND CONTRACTS IN 

30 ACCORDANCE WITH 18-1-102 AND 1 8-1-112 . 
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12) The commission may let a contract by means other than competitive bidding if it determines 

2 that special circumstances so require. The commission shall specify the special circumstances in writing. 

3 {31 The commission may enter into contracts with units of local government for the construction 

4 of projects without competitive bidding if it finds that the work can be accomplished at lower total costs, 

5 including total costs of labor, materials, supplies, equipment usage, engineering, supervision, clerical and 

6 accounting services, administrative costs, and reasonable estimates of other costs attributable to the 

7 project. 

8 {4) The commission may delegate to the department the authority to enter, without competitive 

9 bidding, agreed-upon price contracts for projects costing $50,000 or less." 

10 

1 1 

12 

13 

14 

NEW SECTION. Section 21. Repealer. Sections 18 1 102, 18 1 106, 18 1 106, 18 1 111, 

181112,181116,181111,18-4-131,18-4-225,181261,18 7107,18-8-101,18-8-102,18-8-103, 

1 8-8-104, 18-8-105, 18-8-106, 18-8-111, and 18-8-11 2, MCA, are repealed. 

15 NEW SECTION. Section 22. Severability. If a part of [this act) is invalid, all valid parts that are 

16 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

17 applications, the part remains in effect in all valid applications that are severable from the invalid 

18 applications. 

19 

20 NEW SECTION. Section 23. Retroactive applicability. [Sectionfi 6 aRe 15 2 AND 10) and the 

21 repeal of 18-4-1 31 apply retroactively, within the meaning of 1-2-109, in the case of an unlawful 

22 solicitation tor bid or unlawful award of a contract, to a claim, to a cause of action, or to a request for relief 

23 other than those authorized by [section ffl .!Ql, unless a fiRal judgRleRt awarding daRlages has been 

24 reRsered re§arding that claiR1, eause of action, or request for rolie/ prior to [the effective sate el this act] 

25 A COMPLAINT WAS FILED IN DISTRICT COURT PRIOR TO JANUARY 1, 1992. 

26 

27 

28 

29 

30 

NEW SECTION. SECTION 24. TERMINATION. SUBSECTIONS (41 AND (5) OF 18-4-302 

TERMINATE OCTOBER 1, 1999. 

NEW SECTION. Section 25. Effective dates. {1) Except as provided in subsection 12), lth1s act] 
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is effective October 1, 1997. 

2 12) [Section~ e, 16, 34, ans 36 2, 10, 22, AND 23 and this section] and the repeal of 18-4-131 

3 are effective on passage and approval. 

4 -END-
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HOUSE BILL NO. 139 

INTRODUCED BY SWANSON 

HB0139.03 

APPROVED BY COM ON 
APPROPRIATIONS 

2 

3 BY REQUEST OF THE DEPARTMENT OF ADMINISTRATION 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAW RELATING TO PUBLIC 

6 CONTRACTS; AMENDING MONTANA PROCUREMENT LAWS; ELIMINATING PREFERENCES l~l THE 

7 PROCUREME~JT PROCESS; MODERNIZING STA TE PROCUREMENT PROCEDURE BY PROVIDING OPTIONS 

8 FOR SOURCE SELECTION, CLARIFYING TERMS AND PROCEDURES, AND STREAMLINING THE STATE 

9 PROCUREMENT PROCESS; STATUTORILY APPROPRIATl~lG Tl-iE PROCEEDS OF SALES OF PROPERTY; 

10 PROVIDING EXCLUSIVE REMEDIES FOR UNLAWFUL SOLICITATIONS OR AWARDS; PROVIDING FOR THE 

11 PROCUREMENT OF CONSULTING SERVICES IN THE SAME MANNER AS OTHER SERVICES ARE 

12 PROCURED; AMENDING SECTIONS 7 14 2404, 7 14 2400, 7 14 2710, 17 7 602, 18-1-101, 18-4-122, 

13 184-123, 18-4-126, 18-4-132, 18-4-133, 18-4-141, 18-4-224, 18 4 231, 18-4-241, 18-4242, 18-4-302, 

14 18-4-303, 1 8-4-304, 1 8-4-305, 18-4-309, 18-4-310, 18-4-31 2, 18 4 313, 18-4-402, 18 § 308, 18 6 101, 

15 18 7 104, 18 7 106, 18-8-211, 63 1 203, 63 30 606, AND 60-2-112, MCA; REPEALING SECTIONS 

16 181102,181 103,18110€l,181111,181112,181113,181114,18-4-131,18-4-225,184 231, 

17 18 7107, 18-8-101, 18-8-102, 18-8-103, 18-8-104, 18-8-105, 18-8-106, 18-8-111, AND 188112, 

18 MCA; AND PROVIDING EFFECTIVE DATES Af>IDL A RETROACTIVE APPLICABILITY DA TE AND A 

19 TERMINATION DATE." 

20 

21 WHEREAS, the Montana Supreme Court held in ISC Distributors, Inc. v. Trevor, 273 M 185,903 

22 P2d 170 11995), that an unsuccessful bidder on a state contract may sue the state for money damages 

23 under Title 18, chapter 4, MCA, commonly known as the Montana Procurement Act; and 

24 WHEREAS, a judgment for damages in a state contract suit brought pursuant to the Montana 

25 Procurement Act makes Montana taxpayers pay twice for the same product; and 

26 WHEREAS, in enacting the Montana Procurement Act, the Legislature did not intend to allow 

27 disappointed bidders on state contracts to be awarded damages under the Montana Procurement Act, but 

28 rather intended that the exclusive remedies of a disappointed bidder be the remedies provided in section 

29 18-4-242, MCA, which do not include the award of money damages to an unsuccessful bidder. and 

30 WHEREAS, the Montana Supreme Court held in Meech v. Hill haven West, Inc., 238 M 21, 776 P2d 
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488 ( 1989), that no fundamental right to a particular cause of action or remedy exists under Montana law 

2 and that Article 11, section 16, of the Montana Constitution requires only that some remedy be provided ior 

3 every wrong, and the Supreme Court held in Continental Oil Co. v. Montana Concrete Co., 63 M 223, 207 

4 P 116 (1922), and General Agriculture Corp. v. Moore, 166 M 510,534 P2d 859 (1975), that the 

5 Legislature may repeal a statutory cause of action or remedy during the pendency of a civil action invoking 
• 

6 the remedy; and 

7 WHEREAS, according to section 1-2-110, MCA, a statute may be repealed at any time by the 

8 Legislature, and persons acting under any statute are considered to be acting in contemplation of the 

9 Legislature's power to repeal the statute; and 

1 0 WHEREAS, it is the intent of the Legislature by enacting [sections e, 16, ans 36 2, 10, AND 231 

11 and repealing section 18-4-131, MCA, to reverse the holding of the Supreme Court in the ISC case as to 

12 the availability of the remedy of money damages; and 

13 WHEREAS, it is the intent of the Legislature by enacting [section~ 23] to make the reversal of 

14 the ISC case apply retroactively, even to the 13arties in the lliQ ease, 1:Jnless a final j1:Jsgment is obtained in 

15 that ease before [tho 0Hoet1Ye sate of this aetl, as 13rovised in {seatia.n ;rnJ UNLESS A COMPLAINT WAS 

16 FILED IN DISTRICT COURT PRIOR TO JANUARY 1, 1992, AS PROVIDED IN [SECTION 23]. 

17 

18 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Seetien 1. Seetian 7 14 2404, MG/\, is amendes to reas: 

"7 14 2404. Cempetitir,,e lliEls fer eeunty roaEI eentraets. Eash bidaer sRall SBAlJ3 1,y witR the 

req1:Jiromonts of Title 18, oha13ter 1, 13art 2. The eontraet shall !!!!!fil be awaraed to the lowest res13onsible 

ana responsive bidder in aeeoraanee with tho req1:Jirements of 18 1 102, 18 1 112, ans Title 1 8, chapter 

2, part 4L ans the boara ma~• resor~•e tho dght to rojeet any anEI all bias. 1Nhen there ;,s no pre,;ailing rate 

of wages set by eolleetive 13argaining, tho bearEI shall Eletermine the 13re..-ailing rate to be stated in tho 

contract." 

Seetien 2. Section 7 14 240e, MCA, is amondes !o roaEI: 

"7 14 2406. CentFaets fer bridges. (1) All 13ias for eonstrnotion or ro13air of bridges shall !!!!!fil 

FAeet Hrnso req1:JiroRleRts: 
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lal If the separtment of transportatien has asoptes er establishes a standard plan and 

2 speeifieatiens, the 13ias ffiust 13e sul3mitted thereon on the standara plan ans speeifieatiens. 

3 1131 All aids must be sealos. leash biaaer shall meet the requirements of Title 18, ohapter 1, part 

4 &.-

5 121 The sears may reject any and all bids. If a contrast is awaraea, the soard shall as se §~ 

6 the oentract i,n accerdanee with the requirements sf 18 1 102, 18 1 112, and Title 18, eh apter 2, part 4. 

7 When there is no prevailing rate of wages set by eolleetive sarga1ning, the seard shall determine the 

8 prevailing rate to se stated in tho eontraet. The contrast must se entered with the unanimous oonser·t of 

9 the members of tho board. 

1 O 1a1 Before entering upen perforA1anee of the worl(, the eentraotor shall eomply with the 

1'1 requirements of Title 18, eRapter 2, part 2. For the pur,:iosos of tRose sections with relation to oontraots 

12 with the soard, a contract shall net be ~ oompleted until the 13oard, while formally oonvened, 

1 3 affirmatively acoepts all of the work thereunder done unaer tRe contract." 

SeatieA 3. Section 7 1 4 271 e, MCA, is amenaea to reaa: 

14 

15 

16 "7 14 2716. A·1,1aFd ef eentrnet by loeal impFB\'ement Elistriet. { 1 l If the cOA1A1ittee awaras a 

17 contraet, it shall do so in accordanee .,.,·ith the requirements of 18 1 102, 18 1 112, and Title 18, chapter 

18 2, part 4. When there is ne prevailing rate of wages set 13y eollective sargaining, the eommittee shall 

19 deterA1ine the prevailing rate te so stated in tRe contract. 

20 (21 Partial ,:ia)·FAents may be provided fer in tRe eontraet and paid when certified by the county 

21 sur·,eyar ans cemmittee." 

Seetien 4. Sestion 17 7 §02, MCA, is arnendea te reaa: 

22 

23 

24 "17 7 602. Stawter·r apprepriatieAs Elefiniti en FeEf1:1isites for ,alielity. 11) A statutery 

25 apprepriatian is an apprepriatien FAaEie by permanent law that a1:1therizes spending by a state agensy 

26 witheut the need fer a biennial legislative appre13riatien or sudget amenament. 

27 {21 leirnopt as prevideEi in susseetien {4), te be effesti>,o, a statutory apprepriation must eompl)• 

28 with seth of tRe tollewing provisiens: 

29 la) The law eontaining the statutory autherity FAust so listed in ~bsectien l<!l. 

30 113) The law er pertion ef the law mal1ing a statutar>,· appropriatien FF1ust s13eeitieally state that a 
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statutsry apprnpriation is made as prnvided in this seetio~ 

2 (3) The following laws are the only laws eontaining statutory appropriations: 2 9 202; 2 17 105: 

3 2 18 812;3 5 901;5 13 403;10 3 203;10 3 310;10 3 312;10 3 314;10 4 301;15 1111;1523706; 

4 15 30 195; 15 31 702; 15 37 117; Hi 38 202; 1s 65 121; 15 70 101; 16 1 rn4; 16 1 410; 16 1 411; 

5 16 11 308; 17 3106; 17 3 212; 17 5 404; 17 5 424; 17 6 804; 17 6 101; 17 6 201; 17 7 304: 

6 18 6 101· 18 11 112; 19 2 502; 19 6 709; 19 9 1007; 19 17 301; 19 18 512; 1912 s13; 19 18 606; 

7 19 19 205; 19 19 306; 19 19 506; 20 8 107; 20 8 111; 20 9 361; 20 26 1503; 23 5 136; 23 6 306; 

8 23 5 409; 23 § €HO; 23 5 612; 23 6 631; 23 7 301; 23 7 402; 32 1 537; 37 43 204; 37 61 601; 

9 39 71 503; 39 71 907; ;rn 71 2321; 38 71 2so4; 44 12 200; 44 13 102; 50 4 623; so 5 232; 

10 60 40 206; 63 6 150; 63 6 703; 63 24 206; 60 2 220; 67 3 206; 76 1 1101; 75 5 1108; 7§ 6 214; 

11 75 11 313; 76 12 123; 80 2103; BO 2 222; 80 4 416; 815111; 82 l1 136; 82 11 161; 85 1 22-0,-

12 8§ 20 402; 90 3 301; 90 4 216; 90 6 331; 90 7 220; 90 7 221; and 90 9 306. 

13 14) There is a statutory appropriation to pay the prineipal, interest, premiums, and eosts of issuing, 

14 paying, and seeuring all bonds, notes, or other obligations, as due, that have been authorii!ed and issued 

15 pursuant to tho laws of Montana. /\geneios that ha·,•e entered into agreeA'lonts authorii!ed by the laws of 

16 Montana to pay the state treasurer, for deposit in aeeordaneo with 17 2 101 through 17 2 107, as 

17 determined by the state treasurer, an amount suffisient to pay the prineipal and interest as due en the 

18 bends or notes ha~•e statutory appropriation atitherity for the pa'fA'I0nts. (In subseetion (3): pursuant to see. 

19 7, Ch. 567, L. 1991, the inelusion of 10 6 700 terminates upon death of last recipient eli§ible for 

20 supplemental 13enefit; and pursuant to see. 7(21, Ch. 28, l. 1005, the inelusisn sf 15 30 195 terminates 

21 July 1, 2001.)" 

22 

23 Section 1. Section 18-1-101, MCA, is amended to read: 

24 "18-1-101. Definitions. f4+ ill Unless the context requires otherwise, in this title, "Elepartment" 

25 the following defiAitions apply: 

26 111 "Department" "DEPARTMENT" means the department of administration provided for in Title 

27 2, chapter 15, part 10. 

28 12) Unless tho centoiEt requires otherwise, iA this part the follewing definitions apply: 

29 (al "Gssds" A'leans supplies, equ1pA'lont, materials, ceA'IA'I0ditios, and specially FAanufactured 

30 prnducts. 
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2 

3 

4 

5 

6 

7 

8 

(bl "Montana FRade" FReans FRanufaetured or produced in this state and FRade with the: 

!ii use of parts, materials, or supplies of which 60% or more were FRanufactured or produced in 

this state; or 

(ii) emplo•rFRent of persons of whoA1 60% or FRoro are bona fide residents of Montana as defined 

in 182401. 

(el "~Jonresident bidder" FReans a bidder 11,•hose rosidenee is net IA this state as deterAlined under 

1s110a. 

wt(2) UNLESS THE CONTEXT REQUIRES OTHERWISE, IN THIS PART, THE FOLLOWING 

9 DEFINITIONS APPLY: 

10 (Al "GOODS" MEANS SUPPLIES. EQUIPMENT, MATERIALS, COMMODITIES, AND SPECIALLY 

11 MANUFACTURED PRODUCTS. 

12 (Bl "MONTANA-MADE" MEANS MANUFACTURED OR PRODUCED IN THIS STATE AND MADE 

13 WITH THE: 

14 (ll USE OF PARTS. MATERIALS. OR SUPPLIES OF WHICH 50% OR MORE WERE MANUFACTURED 

15 OR PRODUCED IN THIS STATE; OR 

16 (II) EMPLOYMENT OF PERSONS OF WHOM 50% OR MORE ARE BONA FIDE RESIDENTS OF 

17 MONTANA AS DEFINED IN 18-2-401. 

18 (C) "NONRESIDENT BIDDER" MEANS A BIDDER WHOSE RESIDENCE IS NOT IN THIS STATE AS 

19 DETERMINED UNDER 18-1-103. 

20 j_QJ_ "Public agency" means a department, commission, council, board, bureau, committee, 

21 institution, agency, government corporation, or other entity, instrumentality, or official of the legislative, 

22 executive, or judicial branch of this state and its political subdivisions, including the board of regents and 

23 the Montana university system. 

24 (el "Resident bi Elder" FReans a bi Elder whose residenee is in this state as determined lcffleef 

25 1s110a. 

26 

27 

28 

29 

30 

@HEI "RESIDENT BIDDER" MEANS A BIDDER WHOSE RESIDENCE IS IN THIS STATE AS 

DETERMINED UNDER 18-1-103. 

(Fl "Written" means that whenever written or in-writing determinations or documents are required, 

the public agency responsible tor the procurement may specify an appropriate visual medium, such as by 

computer transmission or by facsimile machine transmission, in the specifications, contract, or rules of the 
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public agency." 

Section 2. Section 18-4-122, MCA, is amended to read: 

"18-4-122. Purpose. The underlying purposes and policies of this chapter are to: 

HB0139.03 

5 I 1) simplify, clarify, and modernize the law governing procurement by the state of Montana; 

6 12) permit the continued development of procurement policies and practices; 

7 131 make as consistent as possible the procurement laws among the various jurisdictions; 

8 (41 provide for increased public confidence in the procedures followed in public procurement; 

9 (51 ensure the fair and equitaele treatffient of all persons who deal with the proeureffient s~•stem 

1 O of the state pro~•ise the eHelusive reffiesies for unlawful eis solieitations or eontraot awards; ENSURE THE 

11 FAIR AND EQUITABLE TREATMENT OF ALL PERSONS WHO DEAL WITH THE PROCUREMENT SYSTEM 

12 OFTHESTATE; 

13 161 provide increased economy in state procurement activities and maximize to the fullest extent 

14 practicable the purchasing value of public funds of the state; arte 

1 5 17) foster effective, broad-based competition within the free enterprise system-;-ilf\G 

16 (BJ J:lrovide safoguarss for the ffiaintenanee of a J:lroeureffient systeffi of quality ans integriW 

17 (81 PROVIDE SAFEGUARDS FOR THE MAINTENANCE OFA PROCUREMENT SYSTEM OF QUALITY 

18 AND INTEGRITY; AND 

19 19) PROVIDE THE EXCLUSIVE REMEDIES FOR UNLAWFUL BID SOLICITATIONS OR CONTRACT 

20 AWARDS." 

21 

22 Section 3. Section 18-4-123, MCA, is amended to read: 

23 "18-4-123. Definitions. In this chapter, unless the context clearly requires otherwise or a different 

24 meaning is prescribed for a particular section, the following definitions apply: 

2 5 I 1) "Business" means a corporation, partnership, individual, sole proprietorship, joint-stock 

26 company, joint venture, or other private legal entity. 

27 121 "Change order" means a written order, signed by an authorized department representativr., 

28 directing the contractor to make changes which the changes clause of the contract authorizes the 

29 department to order without the consent oft• 'i contractor. 

30 131 "Contract" means all types of state agreements, regardless of what they may be called, for the 
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procurement or disposal of suppli_es or services. 

2 14) "Contract modification" means a written alteration in specifications, delivery point, rate of 

3 delivery, period of performance, price, quantity, or other provisions of a contract accomplished by mutual 

4 action of the parties to the contract. 

5 15) "Contractor" means a person having a contract with a governmental body. 

6 16) "Data" means recorded information, regardless of form or characteristic. 

7 17) "Department" means the department of administration. 

8 18) "Designee" means a---4;lv an authorized representative of a person holding a superior position 

9 19) "Director" means the director of the department of administration. 

10 110) "Employee" means an individual drawing a salary from a governmental body, whether elected 

11 or not, and any non compensated individual performing personal services for a governmental body. 

12 I 11) "Governmental body" means a department, commission, council, board, bureau, committee, 

13 institution, legislative body, agency, government corporation, or other entity, instrumentality, or official ot 

14 the executive, legislative, or judicial branch of this state, including the board of regents and the Montana 

15 university system. 

16 112) "Grant" means the furnishing by the federal government of assistance, whether financial or 

17 otherwise, to a person or agency to support a program authorized by law. It does not include an award 

18 whose primary purpose is to procure an end product, whether in the form of supplies or services. A 

19 contract resulting from ~ an award is not a grant but a procurement contract. 

20 113) "Person" means any business, individual, union, committee, club, other organization, or group 

21 of individuals. 

22 114) "Printing" means the reproduction of an image from a printing surface generally made by a 

23 contact impression that causes a transfer of ink or the reproduction of an impression by a photographic 

24 process and includes graphic arts, typesetting, binding, and other operations necessary to produce a 

25 finished printed product. Printing does not include rebinding or repair by a library or an office, departmem, 

26 board, or commission thereef of books, journals, pamphlets, magazines, and literary articles held as a part 

27 of its library collection. 

28 115) "Procurement" means buying, purchasing, renting, leasing, or otherwise acquiring any supplies 

29 or services. It also includes all functions that pertain to the obtaining of any supply or service. including 

30 description ot requirements, selection and solicitation of sources, preparation and award of contract, and 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

1 7 

18 

19 

20 

21 

all phases of contract administration. 

I 161 "Procurement officer" means any person ettl-y authorized to enter into and administer contracts 

and make written determinations with respect Hctereto to contracts. The term also includes an authorized 

representative acting within the limits of ms the representative's authority. 

117) "Purchasing agency" means any governmental body, other than the department, wfti€.fl that 

is authorized by this chapter or its implementing rules or by way of delegation from the director to enter 

into contracts. 

(18) "Services" means the furnishing of labor, time, or effort by a contractor, not im•olvin!J the 

deli•;ery of a speeifie end produet other than reports whieh are merely incidental to the required 

performance. The term does not include eonsultin§ services as defined in 1 B B 102, those servIees 'isted 

in 1 B B 103, employment agreements or collective bargaining agreements, the provision b~• providers of 

human services re!Julated by a state agency administered by the department of public health and human 

services, or services related to construction contracts. 

(19) "Supplies" means all property except as otherwise provided by law, including but not limited 

to equipment, materials, printing, and commodities, and excluding land or any interest in land. 

(20) "Using agency" means any governmental body of the state Wf\ieB that utilii!es uses any 

supplies or services procured under this chapter. 

(21) "Vendor" means a person who offers or may offer supplies or services to a public agency." 

Section 4. Section 18-4-126, MCA, is amended to read: 

"18-4-126. Public access to procurement information -- records -- retention. ( 11 Procurement 

22 information is a public writing and must be available to the public as provided in 2-6-102 and 18-4-304. 

23 12) All procurement records must be retained, managed, and disposed of in accordance with the 

24 state records management program, Title 2, chapter 6. 

25 131 Written determinations required by this chapter must be retained in the appropriate official 

26 contract file of the department or the purchasing agency administering the procurement in accordance with 

27 the state records management program." 

Section 5. Section 18-4-132, MCA, is amended to read: 

28 

29 

30 "18-4-132. Application. (1) EJceept as provided in 19 4 313, whieh applies retroaetivoly to 

Legislative 
\,Services 

1
·', Division -· 

- 8 - HB 139 



55th Legislature HB0139.03 

teleeeffiffiunieations equipFAent anel systems anel elate proeessing equipment aequireel unEler e>(isting 

2 eontraets, leases, or rental agreements, anel subjeet to the terffis of such agreeFl'lents, this ehapter applies 

3 only to eontraets solicited or entered into after January 1, 1 ggq, unless the parties agreo to its applieation 

4 to a eontraet solieitoEl or entereEl into prior to Januar-r 1, 198 q. 

5 m This chapter applies to expenditure of public funds irrespective of their source, including federal 

6 assistance money, by this state acting through a governmental body, as defined in 18-4-1 23, under any 

7 contractt" but this This chapter does not apply to either grants or contracts between the state and its 

8 political subdivisions or other governments, except as provided in part 4. This chapter also applies to the 

9 disposal of state supplies. ~lathing in this This chapter or iH rules adopted thereunEler pursuant to this 

1 O chapter prevents do not prevent any governmental body or political subdivision from complying with the 

11 terms and conditions of any grant, gift, bequest, or cooperative agreement. 

12 fa.till This chapter does not apply to construction contracts. 

1 3 t4l-Ql This chapter does not apply to expenditures of or the authorized sale or disposal of 

14 equipment purchased with money raised by student activity fees designated for use by the student 

15 associations of the university system. 

16 fe-l-1±1 This chapter does not apply to contracts entered into by the Montana state lottery that have 

17 an aggregate value of less than $250,000. 

18 15) This chapter does not apply to employment of: 

19 (al a registered professional engineer, surveyor, real estate appraiser, or registered architect; 

20 (bl a physician, dentist, pharmacist, or other medical, dental. or health care provider; 

21 (c\ an expert witness hired for use in litigation, a hearings officer hired in rulemaking and contested 

22 case proceedings under the Montana Administrative Procedure Act, or an attorney as specified by executive 

23 order of the governor; 

24 (di consulting actuaries; 

25 (e) a private consultant employed by the student associations of the university system with money 

26 raised from student activity fees designated for use by those student associations; 

27 (fl a private consultant employed by the Montana state lottery; 

28 (g) a private investigator licensed by any jurisdiction; or 

29 (hi a claims adjuster." 

30 
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Section 6. Section 18-4-133, MCA, is amended to read: 

2 "18-4-133. Purchases exempt from general requirements. ( 11 l=resh fruits anel ,·egetables, other 

3 than potatoes, may not be inelueleel in the supplies to be purchased as provieled in this chapter. Tho 

4 department may allow a state agency or institution to purchase fresh fruits and vegetables. /\n itemized 

5 account must be kept of these purchases, and the aecount must be furnisheel to the elepartmurit. 

6 rn When immediate delivery of articles or performance of service is required by the public 

7 exigencies, the articles or service required may be procured by open purchase or contract at the place and 

8 in the manner in which the articles are usually bought and sold or the services engaged between individuals 

9 but under the direction of the department. 

1 0 fJ+Ll.l The department of administration may exempt the department of corrections and the 

11 department of public health and human services from the provisions of this chapter for the purchase of 

1 2 suitable clothing by the department of corrections and the department of public health and human services 

13 for residents of its institutions and community-based programs. 

14 f4H}l As used in this section, "suitable clothing" means styled, seasonable clothing, which will 

15 allow the resident to make a normal appearance in the community." 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 7. Section 18-4-141, MCA, is amended to read: 

"18-4-141 . Contract transfers and collusion prohibited -- violations and penalty. ( 11 ~ 6 contract 

or order or any interest therein in a contract or order may not be transferred, assigned, or subcontracted 

by the party to whom the contract or order is given to any other party without the express written approval 

of the state, and the state may declare void any unapproved transfer, assignment, or subcontract. ~ 

appro·,al of a transfer, assignment, or sul3oentraot may reloase the eriginal el31iger or his sureties from their 

ebligations to the state uneler the eentrast or order. 

(2) Collusion or secret agreements between bidders for the purpose of securing any advantage to 

the bidders as against the state in the awarding of contracts is prohibited. The state may declare the 

contract void if the department finds sufficient evidence after a contract has been let that the contract was 

obtained by a bidder or bidders by reason of collusive or secret agreement among the bidders to the 

disadvantage of the state. 

(3) All rights of action for a breach of a contract by the contracting parties are reserved to the 

state. 

• Legislative 
\,Services 

L. Division --
- 10 - HB 139 



55th Legislature HB0139.03 

{4l A person who violates the provisions of 2-2-201 or this section, or both, is guilty of a 

2 misdemeanor and shall be fined not less than $500 or more than $5,000, and the state of Montana may 

3 at its option declare any contract in violation of the provisions of 2-2-201 or this sectionL or bothL void ab 

4 initio." 

5 

6 Section 8. Section 18-4-224, MCA, Is amended to read: 

7 "18-4-224. Contract clauses -- rules. { 1) The department may adopt rules perAlittiR§ or requirtn§L 

8 in its discretion, permit or require the inclusion of clauses providing for adjustments in prices, time of 

9 performance, or other appropriate contract provisions relating to the following subjects: 

1 0 {a) the unilateral right of the state to order in writing: 

11 {il changes in the work within the scope of the contract; and 

12 (ii) temporary work stoppage or delay of performance; and 

13 {b) variations occurring between estimated quantities of work in a contract and actual quantities. 

14 {2l Adjustments in price pursuant to clauses established under subsection { 1) must be computed 

15 in one or more of the following ways: 

16 {al by agreement on a fixed price adjustment before commencement of the pertinent performance 

17 or as soon thereafter after commencement of performance as practicable; 

18 (bl by unit prices specified in the contract or subsequently agreed upon; 

19 (cl by the costs attributable to the events or situations under ~ clauses established under 

20 subsection ( 1 l with adjustment of profit or fee, all as specified in the contract or subsequently agreed upon; 

21 or 

22 {dl in~ any other manner as the contracting parties may mutually agree~ 

23 (e) iR the aesenee of a§reeA1eRt 13y the parties, 13y a unilateral deterA1iRation 13y the state of the 

24 easts attril3utal3Ie to the events or situatiens under such olauses with adjustA1eRt et profit er fee, all as 

25 eeAlputed 13y the state in aeeerdaRee with applieaele sections el the rules adopted under 18 4 226. 

26 (31 The department may adept rules perAlittiR§ er requirin§ 1 in its discretion, permit or require the 

27 inclusion in state contracts of clauses providing for appropriate remedies and relating to the following 

28 subjects: 

29 la) liquidated damages, as appropriate; 

30 (b) specified excuses for delay or nonperformance; 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

(c) termination of the contract for detauIt: and 

(di termination of the contract, in whole or in part, for the convenience of the state. 

14) The director or the he,1rj of a purchasing agency may vary the clauses established by the 

department under subsections I 1) and (3) for inclusion in any particular state contract. Any variations must 

be supported by a written determination that states the circumstances justifying &tl€f\ the variation. Notice 

of any material variation must be stated in the invitation for bids or request for proposals. 

(5) Regardless of a provision in a contract, the department may accept a lower price or better value 

offered by a contractor." 

Seetien 13. Section 18 4 231, MCA, is aA'lended to read: 

"18 4 231. Definitien of s13eeifieatien. As used in 18 4 231 through 18 4 234 18 4 233, 

12 "speeifieation" means an•r seser'.ption of the f)h'rsieal or functional eharaeteristics or of the nature of a 

13 suppl~• or ser~•iee. It may include a doseri1:ition of any requirement for inspecting, testing, or preparing a 

14 suf)pl•r or ser11iee for deli•.,ery." 

1 5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 9. Section 18A-241, MCA, is amended to read: 

"18-4-241 . Authority to remove or suspend ffem •,•enders' list vendor. ( 1) The department may 

remove a~ vendor for cause from consideration for award of contracts by the stare. The remo·ml may 

not be for a period of more than 3 years. 

(2) The department may temporarily suspend a~ vendor from consideration for award of 

contracts if there is probable cause to believe that the ~ vendor has engaged in activities that may 

lead to removal. The suspension Ffl □',' not be for a perios e,l6eeding a months unless !fan indictment has 

been issued for an offense that would be a cause for removal under subsection (3), in whieh ease the 

suspension must, at the request of the attorney general, remain in effect at a minimum until after the trial 

of the suspended~ vendor. The authority to remove or suspend must be exercised in accordance with 

rules adopted by the department. 

(3) The causes for removal or suspension include the following: 

(a) violation of contract provisions, as set forth in subsections (3)(a)(i) and (3)(a)(iil, of a character 

Wf\ieft that is regarded by the department to be so serious as to justify removal action: 

Ii) deliberate failure without good cause to perform in accordance with the specifications or within 
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1 the time limit provided in the contract; or 

2 (ii) a recent record of failure to perform or of unsatisfactory performance in accordance with the 

3 terms of one or more contracts, provided that failure to perform or unsatisfactory performance caused by 

4 acts beyond the control of the contractor may not be considered to be a basis for removal; 

5 (b) failure to respond to a number of solicitations over a period of time as determined by the 

6 department in accordance with rules, and after adequate written notiee to the affected person of the intent 

7 to remove or suspens or failure to provide the department with a correct address; 

8 (c) any other cause that the department determines to be so serious and compelling as to affect 

9 responsibility as a state contractor, including removal by another governmental entity tor an~' cause lis!ed 

10 in the departR1ent's rnles; and 

11 (d) failure to comply with the provisions of Title 39, chapter 51 , or Title 39, chapter 71 . 

12 (4) The department shall issue a written decision to remove or suspend a vendor, stating the 

13 reasons for the action taken, for reasons other than those reasons provided in subsection (3)(b). A copy 

14 of the decision must be mailed or otherwise furnished immediately to the person vendor involved." 

15 

Section 10. Section 18-4-242, MCA, is amended to read: 16 

17 "18-4-242. Remedies pFieF to aREI after award Exclusive remedies for unlawful solicitation or 

18 ~- ( 1) H This section establishes the exclusive remedies for a solicitation or award of a contract is 

19 determined to be in violation of the law,-41'\e0 

20 (2) Except for small purchases or limited solicitations made pursuant to 18-4-305, a bidder, offeror, 

21 or contractor aggrieved in connection with the solicitation or award of a contract may protest to the 

22 department. The protest must be submitted to the department in writing no later than 14 days after 

23 execution of the contract. 

24 (3) If the protest is not resolved by mutual agreement, the department shall issue in writing a 

25 decision on the protest within 30 days after receipt of the protest. The decision must: 

26 {al state the reason for the action taken by the department with regard to the contract; and 

27 (b) inform the aggrieved party of the party's right to request, within 14 days after the date of the 

28 department's written decision, a contested case hearing pursuant to the Montana Administrative Procedure 

29 Act. 

30 (4) In a protest or contested case proceeding, the department may ap13ly the reR1edies,._J!}_fill 
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appropriate case, order a remedy provided in SlJbsectioros (2) and (3) subsection (5) or (6). 

2 t-2-1-ill If prior to before an award it is determined that a solicitation or proposed award of a co11tract 

3 is in violation of law, the solicitatior~ or Dropos,~d award ffHc/&t may be: 

4 (a) canceled; or 

5 (bl revised to comply with the law. 

6 ~ifil (a) If after an award it is determined that a solicitation or award of a contract is in violation 

7 of law and the person awarded the contract has not acted fraudulently or in bad faith, the contract may 

8 be: 

9 Iii ratified and affirmed, provided it is determined that doing so is in the best interests of the state; 

10 or 

11 ('Ii) terminated, and the person awarded the contract must be compensated for the actual expenses 

12 reasonably incurred under the contract, plus a reasonable profit, prior to before the termination. 

13 (bl If after an award it is determined that a solicitation or award of a contract is in violation of law 

14 and the person awarded the contract has acted fraudulently or in bad faith, the contract may be: 

15 (i) declared void; or 

16 (ii) ratified and affirmed if 5\:l-&R that action is in the best interests of the state, without prejudice 

17 to the state's rights to appropriate damages. 

18 (41 In the event the matter is reYiewed bv a court, the eeurt mav apply the same rernedies provided 

19 in subsections (2) ans le!). 

20 171 The exclusive method of judicial review of a solicitation or award by the department pursuant 

21 to this chapter is by a petition for judicial review pursuant to 2-4-702. In a proceeding pursuant to that 

22 section, the court may, in an appropriate case, order a remedy provided by subsection (5) or 16) of this 

23 section. Except as provided in subsections I6){a){ii) and {6)(b)(ii), there is no right under any legal theory 

24 to recover a form of damages or expenses for a solicitation or award of a contract in violation of law. Any 

25 other claim, cause of action, or request for relief for solicitations of awards allegedly made in violation of 

26 law may not be heard or granted by a district court other than as provided in this section. 

27 18) The state is not required to delay, halt, or modify the procurement process pending the result 

28 of a protest, contested case proceeding, or judicial review. 

29 {9) The department may adopt rules governing the protest of solicitations and awards." 

30 
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Section 11. Section 18-4-302, MCA, is amended to read: 

2 "18-4-302. Methods of source selection. (1 I Unless otherwise (luthorized by law, all state 

3 contracts for supplies and services must be awarded by oompetiti·,·e sealee biEiEiin§, pursuant to 18 4 303, 

4 e>rnept as pro'>'ided in 18 4 133, 18 4 304 through 18 4 300, ehapters 6 and 8 of a source selection 

5 method provided for in this title, and subsections (21 and (31 of this seetion. Supplies or services offered 

6 for sale, lease, or rental by public utilities are exempt from this requirement if the prices of the supplies or 

7 services are regulated by the public service commission or other governmental authority. 

8 (2) At the time that the department or a purehasin§ another agency opens bids or proposals, if a 

9 supplier's current publicly advertised or established catalog price is received at or before the time that the 

1 O bids or proposals are opened and is less than the bid of the lowest responsible and responsive bidder or 

11 offeror or improves upon the conditions for the best proposal received using the same factors and weights 

12 included in the proposal, the department or purohasin§ agency may reject all bids and purchase the supply 

13 from that supplier without meeting the requirements of 18-4-303 through 18-4-306. 

14 (31 An office supply procured by the department's central stores program throu§h bull( purehase 

15 or proouree unEier a term eontraet may be purchased by a purehasing an agency, without meeting the 

16 requirements of 18-4-303 through 18-4-306, from a supplier whose publicly advertised price, established 

17 catalog price, or dis_count price offered to the purehasin§ agency is less than the price offered by the central 

18 stores program or under the term oentraot if the office supply conforms in all material respects to the terms, 

19 conditions, and quality offered by the central stores program or under the term oontraot. A state office 

20 supply term contract must include a provision by which the contracting parties acknowledge and agree to 

21 the provisions of this subsection. 

22 (4) A contract for supplies or serYioes, or beth, INFORMATION TECHNOLOGY SYSTEMS AND 

23 SERVICES may be negotiated, in aeeerdanee 'A'ith department rules and with the appreval ef the Eiepartment 

24 direetor, directly with a vendor without using competitive sealed bidding or a competitive sealed proposal 

25 IN ACCORDANCE WITH DEPARTMENT RULES AND WITH THE APPROVAL OF THE DEPARTMENT 

26 DIRECTOR. /\ eontraet may be awarded pursuant to this seotion enly when it is advantageeus to the state 

27 to use direct negotiatien in the proourement of new or unique requirements of the state, in the J3roourement 

28 of new techAolo§ies, or to aehiB'>'O best net value. THE DEPARTMENT SHALL REPORT ANY ACTIVITY 

29 USING THIS METHOD OF PROCUREMENT TO THE LEGISLATIVE FINANCE COMMITTEE. 

30 15) The department may, on behalf of a state agency, participate in, sponsor, conduct, or 
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administer a AN INFORMATION TECHNOLOGY co_ritract or other INFORMATION TECHNOLOGY business 

2 relationsl1ip in a cooperative purchase pursuant to 18A-402 with one or more public agencies, nonprofit 

3 organizations, or business entities i-f-t+le..departrnent determines tho contract or relationship to be in the best 

4 interests of tho state. IN ACCORDANCE WITH DEPARTMENT RULES AND WITH THE APPROVAL OF THE 

5 DEPARTMENT DIRECTOR. THE DEPARTMENT SHALL REPORT ANY ACTIVITY USING THIS METHOD OF 

6 PROCUREMENT TO THE LEGISLATIVE FINANCE COMMITTEE." 

7 

8 Section 12. Section 18-4-303, MCA, is amended to read: 

9 "18-4-303. Competitive sealed bidding. ( 1) An invitation for bids must be issued and must include 

1 O a purchase description and conditions applicable to the procurement. 

11 (2) Adequate public notice of the invitation for bids must be given a reasonable timo prior to QQfQ_@ 

12 the date set forth therein in the invitation for the opening of bids, in accordance with rules adopted by the 

13 department. Notice may include publication in a newspaper of general circulation at a reasonable time~ 

14 .e before the bid opening. 

15 (3) Bids must be opened publicly in the presence of one or R'lere 'IYitnesses at the time and place 

16 designated in the invitation for bids. Each bidder has the right to be present, either in person or by agent, 

17 when the bids are opened and has the right to examine and inspect all bids. The amount of each bid and 

18 St!-€f\ other relevant information as may be specified by rule, together with the name of each bidder, must 

1 9 be recorded. The record must be open to public inspection. After the time of award, all bids and bid 

20 documents must be open to public inspection in accordance with the provisions of 2-6-1 02 and are subject 

21 to the requirements of subsection (4). 

22 (4) Bids must be available for public inspection when the bids are opened if: 

23 (a) the invitation for bids is issued by a state agency to contract with the private sector to provide 

24 services currently conducted by state employees; and 

25 (b) acceptance of bids would result in the displacement of five or more state employees. 

26 (51 Bids must be unconditionally accepted without alteration or correction, except as authorized 

27 in this chapter. Bids must be evaluated based on the requirements set forth in the invitation for bids, which 

28 may include criteria to determine acceptability, such as inspection, testing, quality, workmanship, delivery, 

29 and suitability for a particular purpose. Those criteria that will affect the bid price and be considered in 

30 evaluation for award must be objectively measurable, such as discounts, transportation costs, and total or 
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1 life-cycle costs. The invitation for bids SfTa+I must set forth the evaluation criteria to be used. Only criteria 

2 set forth in the invitation for bids may be used in bid evaluation. 

3 (61 Correction or withdrawal of inadvertently erroneous bids, before or after award, or cancellation 

4 of awards or contracts based on &,;,ffi bid mistakes may be permitted in accordance with rules adopted by 

5 the department. After bid opening, - changes in bid prices or other provisions of bids prejudicial to the 

6 interest of the state or fair competition may not be permitted. Except as otherwise provided by rule, all 

7 decisions to permit the correction or withdrawal of bids or to cancel awards or contracts based on bid 

8 mistakes must be supported by a written determination made by the department. 

9 (7) The contract must be awarded with reasonable promptness by written notice to the lowest 

10 responsible and responsive bidder whose bid meets the requirements and criteria set forth in the 1nvitation 

11 for bids, inellclding the preferenees establishes by Title 18, ehapwr 1, part 1, INCLUDING THE 

1 2 PREFERENCES ESTABLISHED BY TITLE 18, CHAPTER 1, PART 1. If all bids exceed available funds as 

13 certified by the appropriate fiscal officer and the low respensive and responsible and responsive bid does 

14 not exceed &,;,ffi the funds by more than 5 %, the director or the head of a purchasing agency is authorized 

15 may, in situations WMTe in which time or economic considerations preclude resolicitation of a reduced 

16 scope, te negotiate an adjustment of the bid price, including changes in the bid requirements, with the low 

17 respensive and responsible and responsive bidder in order to bring the bid within the amount of available 

18 funds. 

19 (8) When it is considered impractical to initially prepare a purchase description to support an award 

20 based on price, an invitation for bids may be issued requesting the submission of unpriced offers, to be 

21 followed by an invitation for bids limited to those bidders whose offers have been qualified under the criteria 

22 set forth in the first solicitation." 

23 

24 

25 

Section 13. Section 18-4-304, MCA, is amended to read: 

"18-4-304. Competitive sealed proposals. ( 11 When, under rules adapted by the department, the 

26 direetor, tRe Read of a j:11cJre"1asing ageney, or a designee of eitRer effioer above the level et the proeurement 

27 effieer determines tl=lat tl=le use ef eempotitive sealed bidding is eitl=ler net praotioable er not advantageous 

28 te tRe state, a eontraet may be entered inte by oempetitive sealed preposals. Tl=le department may provide 

29 by rule tl=lat it is either not 13raetioable or not advantageous to tl=le state to 13reoure speoified types of 

30 supplies and seP,·iees by cempetitive sealed bidding. The department may procure supplies and services 
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through competitive sealed proposals. 

2 (2) Proposals must be solicited through a request for proposals. 

3 (3) Adequate public notice of the request for proposals must be given in the same manner as 

4 provided in 18-4-303(2). 

5 (4) Proposals must be opened so as to avoid disclosure of contents to competing offerors during 

6 the process of negotiation. A reg·1ster of proposals must be prepared in accordance with rules adopted by 

7 the department and must be open for public inspection after contract award. After the contract is 

8 executed, proposal documents may be inspected by the public, subiect to the limitations of the Uniform 

9 Trade Secrets Act, Title 30, chapter 14, part 4. 

1 O (5) The request for proposals must state the evaluation factors and their relative importance ef 

11 price and other e11aluation factors. The award must be made to the responsible and responsive offeror 

12 whose proposal best meets the evaluation criteria. Other factors or criteria may not be used in the 

13 evaluation. The contract file must demonstrate the basis on which the award is made. 

14 16) As pro',idea in the request for proposals ans unaor rules aaoptea by the aepartment, 

15 aiseussions with responsible offerers who submit apparently responsive proposals may 13e eonaueteEJ for 

16 the purpose of clarification in orser to assure full understanding of and responsi·,eness to the solieitation 

17 requirements. Offerers must be aecorded fair and equal treatment with respeet to any opportunity for 

18 diseussion and re11ision of proposals, and re11isions may 13e permitted, after subrnission_s and prior to award, 

19 for the purpose of ol3taining 13est and final offers. The department may discuss a proposal with an offeror 

20 for the purpose of clarification or revision of the proposal. In conducting discussions, there may not be 

21 disclosure of any information derived from proposals submitted by competing offerors. The aepartment may 

22 require the sul3mission of eest or prising data in connection with an award under this seetion. 

23 Pl The award must 13e made to the responsible offeror whose proposal is aetermined i,n writing 

24 to i3e the most ad,·antageous to the state, taking into eonsideration price, inoluding the preferenee in 

25 18 1 102, and the evaluation faetsrs set forth in the request for proposals. ~Jo other factors or criteria ffla•t 

26 be used in the evaluation. Tho eontraet file must sontain tho 13asis on whieh tho award is made." 

Section 14. Section 18-4-305, MCA, is amended to read: 

27 

28 

29 "18-4-305. Small purchases and limited solicitations. Any procuremont not exceeding the amount 

30 established by rule may be made in accordance with small purchase or limited solicitation procedures 

: Legisl~tive 
\"?Services 
\f!Jvision 

- 18 - HB 139 



55th Legislature HB0l 39.03 

established by the department. Procurement requirements may not be artificially divided so as to constitute 

2 a small purchase or limited solicitation under this section." 

Section 15. Section 18-4-309, MCA, is amended to read: 

3 

4 

5 

6 

7 

8 

"18-4-309. Prequalification of suppliers. Prospective suppliers may be prequalified in accordance 

with department rules for particular types of supplies and services. SolieitatioA FAailiA§ lists of potential 

coAtraetors FAust inelude but not be lifflited to suol:1 prequalified SUJ:ipliers." 

9 Section 16. Section 18-4-310, MCA, is amended to read: 

1 0 "18-4-310. Types of contracts. Subjeette tho lifflitations of ti=1is seetien, an.,. Any type of contract 

11 that will promote tho best interests of the state may be used, BlEeopt ti=1at the use sf a 

1 2 eost plus pereeAta§e of eost eoAtraot is prohibited. A cast reiFflburson,ont eontFaet FAay be used only when 

13 a deteFffiination is Fflade in writing ti=1at suel:1 oentraot is lil<el~• to be less sestly to ti=1e state ti=1aA any oti=1er 

14 type OF t1=1at it is ifflpraetieable to obtain ti=1e supplies OF sor>;iees required eJ<eept 1:1nder suoh a contrast." 

15 

16 Section 17. Section 18-4-312, MCA, is amended to read: 

17 "18-4-312. Bid and contract performance security. ( 1) For state contracts for the procurement of 

18 services or of supplies, the department may in its discretion require: 

19 la) bid security; 

20 lb) contract performance security to guarantee the faithful performance of the contract and the 

21 payment of all laborers, suppliers, FAaterialmeA, mechanics, and subcontractors; or 

22 (cl both bid and contract performance security. 

23 12) If security is required under subsection I 1), the following types of security may be required to 

24 be deposited with the state: 

25 la) a sufficient bond with a licensed surety company as surety; 

26 (bl an irrevocable letter of credit not to exceed $100,000 in accordance with the provisions of Title 

27 30, chapter 5, part 1; 

28 (c) money of the United States; 

29 Id) a cashier's check, certified check, bank money order, certificate of deposit, money market 

30 certificate, or bank draft that is drawn or issued by a federally chartered or state-chartered bank or savings 
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and loan association that is insured by or for which insurance is administered by the federal deposit 

2 insurance corporation or that is drawn and issued by a credit union insured by the national credit union 

3 share insurance fund. 

4 13) The amount and type of the security must be determined by the department to be sutficient 

5 to cover the risk involved to the state. The security must bEi payable to the state of Montana afl€1. Contract 

6 performance security must remain in effect for the entire contract period. In determining the amount and 

7 type of contract performance security required for each contract, the department shall consider the nature 

8 of the performance and the need for future protection to the state. In determining the need for and amount 

9 of bid security, the department shall consider the risks involved to the state if a successful bidder or offeror 

1 0 fails to enter into a formal contract. The considerations must include but are not limited to the type of 

11 supply or service being procured, the dollar amount of the proposed contract, and delivery time 

12 requirements. The department may adopt rules to assist it in making these determinations and in protecting 

13 the state in dealing with irrevocable letters of credit. Bid and contract security requirements must be 

14 included in the invitations for bids or requests for proposals. 

1 5 141 If a bidder or offeror to whom a contract is awarded fails or refuses to enter into the contract 

16 or provide contract performance security, as required by the invitation for bid or request for proposal, after 

17 notification of award, the department may, in its discretion, require the bidder to forfeit the bid security to 

18 the state and become immediately liable on the bid security, but not in excess of the sum stated in the 

19 security. The liability of the bidder or offeror, the maker of the security or bid bond, or the liability on the 

20 bid bond or other security may not exceed the amount specified in the invitation for bid or request for 

21 proposal. 

22 15) Negotiable instruments provided as bid security must be refunded to those bidders or offerors 

23 whose bids or proposals are not accepted. 

24 161 The provisions of Title 18, chapter 1, part 2, and Title 18, chapter 2, parts 2 and 3, do not 

2 5 apply to procurements under this chapter." 

26 

SeotieA 26. Sectien 18 4 ;31 a, MCA, is amended to read: 27 

28 "18 1 616. CeAtraets terms, ellteAsieAs, aAEl time limits.I1I Unless otherwise provided b•r law, 

29 a eontraot, lease, or rental a§reen,aAt tor supplies or services ma~• not be n,ade fer a peried of more than 

30 7 •tears. 1-towever, the departn,eAt n,a~· contract for the lease or purchase ef teloeomR'lunieations equipR'lant 
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and systems, data 13roeessing equi13ment, the de13artment of revenue liquor agencies, and the de13artment 

2 of 13ublic health and human sorviees medica1d management information s~·stem (MMI6I for a 13eriod not to 

3 O)Weed 10 •,•ears. /\ contract, lease, or rental agreement R'lay be O)Ctended or reneY,•ed if the terms at the 

4 e,ctension or renewal, it any, are included in tho solicitation, it funds are available for the first fiscal period 

5 at tho tiR'le of tho agreement, and if tho total eontraet 13eriod, including any e,ttension er renewal, does not 

6 e><ceed 7 years. PayR'lent and 13erformanee obligations for sueceeding fiscal 13eriods are subjeot to the 

7 a•;ailabilit>y' and a1313ropriation of funds for the fiscal periods. Unless otherwise provided by law, a contraet--; 

8 lease, er rental agreement far supplies or services may ae FAade for a specific duration determined by the 

9 de13artFAeAt to obtain the best net value for tho state. 

1 O (2) Prior to ~ the issuance, eictension, or renewal of a eontraet, it must ae determined that: 

11 (a) estiR'lated requirements co,•er the period of the centFaet and am reasonably firm and continuing; 

12 aoo 

13 (a) the eontract will serve the aest interests of the stato a>y• encouraging effective competition or 

14 otherwise proFAoting economies in state proeureR'lent. 

1 5 (31 When funds are not appropriated or otherwise FAade availaale to support eontinuation of 

16 perforFAanee in a subsequent fiscal period, tho contract must ae caneoled." 

17 

Section 18. Section 18-4-402, MCA, is amended to read: 18 

19 "18-4-402. Cooperative purchasing authorized. The department may participate in, sponsor, 

20 conduct, or administer a cooperative purchasing agreement for the procurement of any supplies or services 

21 with one or more public procurement units in accordance with an agreement entered into between the 

22 participants independent of the requirements of part 3. Suoh eeoi;ierati>,o Cooperative purchasing may 

23 include purchasing through federal supply schedules of the United States general services administration, 

24 joint or multi party multi party contracts between public procurement units and open-ended state public 

25 procurement unit contracts that are made available to local public procurement units." 

26 

27 Seotion 2e. Section 18 6 308, MCA, is amended to read: 

28 "18 ii :308. Canstfllotion with other seetions. Proeurernent froFA sFAall ausinesses under this part 

29 is suajeot to all other statutes goyerning state procurement and all rules promulgated thereunder adopted 

30 pursuant to this part, as now or hereafter later amendes, mceept that in ease of eonfliet this part go,·erns 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

12 

13 

14 

15 

16 

1 7 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

and the provisions set forth in 18 1 102, 18 1 111, and 18 1 112 shall not apply." 

Seetion 26. Seetion 18 6 101, MCA, is amended to read: 

"18 G 101. Power to sell state property prneeeels ereeliteEl to general fun el from ,...,hieh prnpert'{ 

was purehaseel. I 1) Tho department has mrnlusi•,re power, subject to the appror,ral of the governor, to sell 

or otherwise dispose of or to authorize the sale or other disposition of all materials and supplies, serviee 

equipment, or other personal property of every l1ind owned by the state but not needed or used b~· any 

state institution or by any department of state government. 

(2) Unless otherwise provided by law, the departR1ent shall credit the general h,nd from whioh the 

property was purchased. less a reasonable handling fee, ,,.,·ith all the R1oney received from a sale. The 

proceeds of tho salo are statutorily appropriated, as pror,rided in 17 7 602, to tho agency that owned the 

property before it was sold b·t the department. 

(;31 Whenever the personal property was accounted for in an enterprise or internal service fund or 

designated subfund aecount, the proceeds of the sale shall be credited to the appropriate enterprise or 

internal service fund or designated subfund aoeo1:1nt." 

Seetion 27. Section 18 7 104, MCA, is aR1ended to read: 

"18 7 104. Union label. /\II p1inting fo1 v,•hioh the state of Montana is chargeable shall !.!l\:!fil bear 

tile label of the branch of tho international typographioal union, the allied printing trades council, or the 

amalgamated lithographers of /\R1eriea of the looality in which it is printed, eHeept under the following 

conElitiens. Printing firms not ha••ing the use of the labels and who are desirous of presenting bids want to 

bid for printing as enumerated abo•,ro shall be reqt:Jired to establish eonsiaoration as a responsible bidder as 

follows: 

(11 /\s a oonElition to consideration as a rnsponsible bidder, printing coneerns must §b.Q!I file with 

the secretary of state a sworn statement to the effect that eR1ployees in the employ of the coneern which 

that is to produce St:Jch the printing are receiving the prevailing wai;io rate and are worl1ini;i t:1nder eonditions 

pro•,ralent in the locality in which the work is p16d1:1ced. 

121 Whene•;er If a eolleotive eargaining agreement is in effect eetween an employer ans eR1plo·,rees 

who are represented by a responsible organization which !b.fil is in no way influenced or eontrolled by the 

management, such the eolleetive bargaining ai;iroeR1ent and its provisions shall must be construed as 
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1 oenditiens 13revalent in said ill.Q leoality and shall be jQ the FAiniFAum requireFAent for bein§ adjud§ed 

2 eensidered a resi,ensible bidder under this seotien, 18 7 107, er ehapter 4 of this title er this sestion. 

3 (3) Printing firFAs havin§ the use of~ the unien labelsL as set forth above shall be deemed as 

4 havin§ provided in subseetien (1 t, have oeFAplied with the 13revisiens of this seetien, 1 B 7 107, er cha13ter 

5 4 er this seetien of this title, but nothin§ in these provisiens shall be eonstrued as exeFAi,ting sueh. 

6 l·fowever, this seetien dees not exempt the eidders frem an)' the 13rovisions of this seotien, 18 7 107, or 

7 ehapter 4 of this title or this seetion, and sueh the bidders shall also be required to eonform to all the 

8 pro•~isions thereof of oh apter 4 and this seetion." 

9 

1 O Seotion 28. Seotien 18 7 106, MCA, is affiended te read: 

11 .. 18 7 106. Penalty. An•f effioer of the state who shall aooopt any aooopts printed matter for wh1oh 

12 the state is ohargeable in whole er in part or who is found to have~ had printed matter produeed, under 

13 oenditiens ether than as set ferth in eh apter 4 of this title, Qf 18 7 104, er 18 7 107 shall beL jQ subJeet 

14 to a fine et $60 fer eaeh and every offense." 

15 

Section 19. Section 18-8-211, MCA, is amended to read: 16 

1 7 "18-8-211. Coordination with other statutes. ( 11 This part need not be complied with by an 

18 agency when the contracting authority makes a finding in accordance with this or any other applicable law 

1 9 that an emergency requires the immediate execution of the work involved. Nothing in this This part relio,•os 

20 does not relieve the contracting authority from complying with applicable law limiting emergency 

21 expenditures. 

22 (21 The limitation on the preparation of working drawings contained in 18-2-111 applies to this 

23 part. 

24 (3) The procedure for appointment of architects and consulting engineers pursuant to 18-2-112 

25 applies to this part, except that the agency shall select its proposed list of three architects or consulting 

26 engineers in accordance with this part prior to submission to the department of administration. 

27 14) The O)(eeption for sorvieos ostiffiated to cost less tician $15,000 in 18 8 106 applies to this part." 

28 

29 

30 

SeotioR 30. Seet1on 63 1 203, MG/I, Is amended to read: 

"e3 1 203. Powers aREI Eluties of Ele13artmeAt of eorreotions. 11) The dei,artment ef corrections 
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2 la) adopt rules neeessar·,· to earry out the purposes of 41 s §27 through 41 s e29 and rules for 

3 the admission, oustodv, transfer, and release of persons in department programs m<Gept as otherwise 

4 provided by law. 1-lowever, rules adopted b'( the department may not amend or alter the statutory poWBffi 

5 and duties of the state board of pardons and parole. 

6 (bl subject to the funetions of the department of administration, lease or purchase lands for use 

7 by institutions and elassify those lands to determine those that may be most profitably used for agricul-Wf.al 

8 purposes, tal,ing into consideration the needs of all institutions for the food products that ean be grown 

9 or produced on tho lands and the relative value of agricultural programs in the treatment or rehabilitation 

10 of the persons confined in the institutions; 

1 1 

1 2 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

(e) eontraet with pri,·ate, nonprofit Montana eorporations to establish and maintain 

eommunity based prerelease oenters for purposes of preparing inmates of the Montana state prison who 

are approaehing parole eligibility or diseharge for release into the eommunit>,<. The eenters shall provide a 

less restrietive em·ironment than the prison while maintaining aEleEjuate seeurity. The eenters must be 

operated in ooordination with other department eorrectional programs, ineluding the super,·ised release 

program pro 11ided fer in Title 46, ehapter 23, part 4. This subseetion does not affeet the department's 

authority to operate and maintain eomA'lunity based prerelease eenters. 

(Ell utilize the staff ans ser•;iees of other state agoneies ans units oi the Montana uni,•orsity system, 

within their respeeti>o'e statuter-,· funetions, to earry out its hmetions umler this title; 

le) propose programs to the legislature to meet the projeeted long range needs of institutions, 

ineluElin§ pro§rams and faeilities fer the sia§nosis, treatment, eare, and aftereare ef persens places in 

i nstitut1e ns; 

HI encourage tho establishment of pro§rams at tho loeal and institutional le\'el for the rehabilitatien 

ans education of adult felony offenders; 

lg) administer all state ans federal funds allooatos to the department for youth in need of 

super~·ision and delinEJuont youth, as defines in 41 e 103; 

(hi eolleet ans disseminate information relatin§ to youth in need of super,,.ision ans delinquent 

(ii maintain adeEJuate sata on placements that it funds in order to lrnep the legislature properly 

informes of the speeifio information, by eategory, relates te youth in noes of super,,.ision ans delinquent 
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youth in out of homo care facilities; 

2 (jj provide funding for and plaee ·,·outh 1Nho are alleged or adjudicated to be delinfjuent or in need 

3 of supervision and who are referred or eommitted to the de13artment; 

4 (kl administer youth eorroctional facilities; 

5 II) 13ro·~ide super11ision, eare, and eontrol of youth released from a state youth eorreetional faeilit•,; 

6 afl4 

7 1ml use to maximum effieieney the rosourees of state government in a eoorelinateel effort to: 

8 Ii) 13roviele for chilelren in neeel of temporary proteetion or eorroetional services; anel 

9 {iii eoorelinato and apply the 13rineiples of modern institutional administration to the institutions 1n 

10 the department. 

11 (2) The department anel a private, nonprofit Montana eorporation ma',' net enter into a contract 

12 under subsoetion ( 1) (el for a perioel that eneeeels 1 0 ·,eaFS. The pro,1isions of 18 3 104 anel 1 8 4 31 3 that 

1 3 limit the term of a eontraet do not appl',' to a eon tract authorii!ed b•t subsoetion ( 1) (c). 

14 131 The elepartment of correetions ma~· ontor into contrasts with nonprofit sor13orat1ons or 

15 assoeiations er private organii!atiens to provide substitute eare for youth in neee of c,Jpervision anel 

16 delinquont youth in youth care faeilities." 

SeotioA 31. Seetion 63 30 60§, MCA, is ameneleel to read: 

17 

18 

19 

20 

21 

22 

"63 30 iiOii. CoAtraot time limit. A eontraet entoreel into under §3 30 601 may not eiweeel a term 

of 30 years and must eontain provisions for renegotiation after 30 years. Tho provisions of 18 3 101 and 

18 1 313 that limit tho term of a eontraet do not ap13ly to a contract authorii!ed b~· e3 30 §01." 

23 Section 20. Section 60-2-112, MCA, is amended to read: 

24 "60-2-112. Competitive bidding. (1 l Except as provided in subsections (2) through (4), when the 

25 estimated cost of any work exceeds $50,000, the commission shall let the contract by competitive bidding 

26 to the lowest responsible and responsive bidder. Award must be made upon the notice and terms that the 

27 commission prescribes by its rules. Howe..-or, eJrnept when prohibited by federal law, the eommission shall 

28 malrn awards and eontrasts in aeeordanee with 18 1 102 and 18 1 112. HOWEVER, EXCEPT WHEN 

29 PROHIBITED BY FEDERAL LAW, THE COMMISSION SHALL MAKE AWARDS AND CONTRACTS IN 

30 ACCORDANCE WITH 18-1-102 AND 18-1-112. 

legislative 
\Services 
\._~ivision 

- 25 - HB 139 



55th Legislature HB0139.03 

(21 The commission may let a contract by means other than competitive bidding if it determines 

2 that special circumstances so require. The commission shall specify the special circumstances in writing. 

3 (3) The commission may enter into contracts with units of local government for the construction 

4 of pro1ects without competitive bidding if it finds that the work can be accomplished at lower total costs, 

5 including total costs of labor, materials, supplies, equipment usage, engineering, supervision, clerical and 

6 accounting services, administrative costs, and reasonable estimates of other costs attributable to the 

7 project. 

8 (4) The commission may delegate to the department the authority to enter, without competitive 

9 bidding, agreed-upon price contracts for projects costing $50,000 or less." 

10 

11 

12 

13 

14 

NEW SECTION. Section 21. Repealer. Sections 18 1 102, 18 1 10a, 1B 1 106, 18 1 111, 

18 1 112,1s 1 11a,1e 1 114, 18-4-131, 18-4-225,18 4 2a4,1B 7 101, 18-8-101, 18-8-102, 188103, 

18-8-104, 18-8-105, 18-8-106, 18-8-111, and 18-8-112, MCA, are repealed. 

15 NEW SECTION. Section 22. Severability. If a part of [this act] is invalid, all valid parts that are 

16 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

17 applications, the part remains in effect in all valid applications that are severable from the invalid 

1 8 applications. 

19 

20 NEW SECTION. Section 23. Retroactive applicability. [Sections €i ans 1 e 2 AND 10) and the 

21 repeal of 18-4-131 apply retroactively, within the meaning of 1-2-109, in the case of an unlawful 

22 solicitation for bid or unlawful award of a contract, to a claim, to a cause of action, or to a request for relief 

23 other than those authorized. by [section ~ 1QI, unless a final jusgment awarsing damages has seen 

24 rendered regars;.ng that elaim, eause of aotien, er re1quest fer relief i:,rier to [the effeeti11e Elate of this aetJ 

25 A COMPLAINT WAS FILED IN DISTRICT COURT PRIOR TO JANUARY 1, 1992. 

26 

27 

28 

29 

30 

NEW SECTION. SECTION 24. TERMINATION. SUBSECTIONS (41 AND (5) OF 18-4-302 

TERMINATE OCTOBER 1, 1999. 

NEW SECTION. Section 25. Effective dates. (11 Except as provided in subsection (2), [this act) 
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is effective October 1 , 1997. 

2 (2) [Sections e, le, 34, aRa 3e 2, 10, 22, AND 23 and this section! and the repeal of 18-4-131 

3 are effective on passage and approval. 

4 -END-
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for HBD139 second readins 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act to generally revise the Montana Procurement Act. 

ASSUMPTIONS: 

1. Cost savings due to procurement reform processes cannot be measured with any degree of 
certainty. 

,. The bill, as amended, retains current law procurement preferences and does not provide 
for new statutory appropriations to agencies for the net proceeds fran sales of surplus 
property. Therefore, there is no fiscal impact related to either of those items. 

FISCAL IMPACT· 
The fiscal impact, if any, cannot be measured with any degree of certainty. 

~L 
DAVE LEWIS, BUDGET DIRECTOR 
Office of Budget and Program 

DATE 
Planning 

~~ 
SON, PRIMARY SPONSOR DATE 

Fiscal Note for HB0139 second reading 
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HOUSE BILL NO. 139 

INTRODUCED BY SWANSON 

HB01 39.03 

2 

3 BY REQUEST OF THE DEPARTMENT OF ADMINISTRATION 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAW RELATING TO PUBLIC 

6 CONTRACTS; AMENDING MONTANA PROCUREMENT LAWS; EblMIPJATIPJG PREFERE~JGES l~J Tl-IE 

7 PROG61REP,1EPJT PROCESS; MODERNIZING STATE PROCUREMENT PROCEDURE BY PROVIDING OPTIONS 

8 FOR SOURCE SELECTION, CLARIFYING TERMS AND PROCEDURES, AND STREAMLINING THE STATE 

9 PROCUREMENT PROCESS; STAT61TORlbY APPROPRIATl~JG Tl-IE PROCEEDS OF SAbES OF PROPERTY; 

1 O PROVIDING EXCLUSIVE REMEDIES FOR UNLAWFUL SOLICITATIONS OR AWARDS; PROVIDING FOR THE 

11 PROCUREMENT OF CONSUL TING SERVICES IN THE SAME MANNER AS OTHER SERVICES ARE 

12 PROCURED; AMENDING SECTIONS 7 11 2rn1, 7 14 210e, 7 1 4 271e, 17 7 §02, 18-1-101, 18-4-122, 

13 18-4-123, 18-4-126, 18-4-132, 18-4-133, 18-4-141, 18-4-224, 18 1 2a1, 18-4-241, 18-4-242, 18-4-302. 

14 1 8-4-303, 18-4-304, 18-4-305, 18-4-309, 18-4-310, 18-4-31 2, 18 1 a 1 a, 18-4-402, 18 a ao8, 1 8 e 101, 

15 18 7 104,187 101i, 18-8-211, ea 1 20a, lia ao eOe, AND 60-2-112, MCA; REPEALING SECTIONS 

16 18 1102,181 10a,181 1oe,1s 1 111,191 112,181 11a,1s 1 111,18-4-131, 18-4-225,18 1 2a1, 

17 18 7107, 18-8-101, 18-8-102, 18-8-103, 18-8-104, 18-8-105, 18-8-106, 18-8-111, AND 18-8-112, 

18 MCA; AND PROVIDING EFFECTIVE DATES ANG, A RETROACTIVE APPLICABILITY DATE AND A 

19 TERMINATION DATE." 
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55th Legislature 

HOUSE BILL NO. 139 

INTRODUCED BY SWANSON 

HB0139.04 
APPROVED BY COM ON 
FINANCE & CLAIMS 

2 

3 

4 

BY REQUEST OF THE DEPARTMENT OF ADMINISTRATION 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAW RELATING TO PUBLIC 

6 CONTRACTS; AMENDING MONTANA PROCUREMENT LAWS; ieblMINATl~lG PRISFERie~JCrn l~J Tl=tie 

7 PROCURISMISNT PROCH,S; MODERNIZING STATE PROCUREMENT PROCEDURE BY PROVIDING OPTIONS 

8 FOR SOURCE SELECTION, CLARIFYING TERMS AND PROCEDURES, AND STREAMLINING THE STATE 

9 PROCUREMENT PROCESS; STAT\JTORlbY /\PPROPRl/>TING Tl=te PROCieeDS m: SAbeS OF PROPleRTY; 

10 PROVIDING EXCLUSIVE REMEDIES FOR UNLAWFUL SOLICITATIONS OR AWARDS; PROVIDING FOR THE 

11 PROCUREMENT OF CONSUL TING SERVICES IN THE SAME MANNER AS OTHER SERVICES ARE 

12 PROCURED; AMENDING SECTIONS 7 14 2404, 7 14 240€i, 7 14 2719, 17 7 602, 18-1-101, 18-4-122, 

13 18-4-123, 18-4-126, 18-4-132, 18-4-133, 18-4-141, 18-4-224,Hl 4 231, 18-4-241, 18-4-242, 18-4-302, 

14 18-4-303, 18-4-304, 18-4-305, 18-4-309, 18-4-310, 18-4-312, 18 4 313, 18-4-402, 18 fi 308, 18 €i 101, 

15 18 7 104, 18 7 10fi, 18-8-211, 63 1 203, 63 30 606, AND 60-2-112, MCA; REPEALING SECTIONS 

16 18 1102,181103,181 10§,181111,181 112,181113,181114, 18-4-131, 18-4-225,18 4 234, 

17 18 7 107, 18-8-101, 18-8-102, 18-8-103, 18-8-104, 18-8-105, 18-8-106, 18-8-111, AND 18-8-112, 

18 MCA; AND PROVIDING EFFECTIVE DATES ~ AND A RETROACTIVE APPLICABILITY DA TE, AND A 

19 TERMl~IATION D/>Te." 

20 

21 WHEREAS, the Montana Supreme Court held in ISC Distributors, Inc. v. Trevor, 273 M 185, 903 

22 P2d 170 ( 1995), that an unsuccessful bidder on a state contract may sue the state for money damages 

23 under Title 18, chapter 4, MCA, commonly known as the Montana Procurement Act; and 

24 WHEREAS, a judgment for damages in a state contract suit brought pursuant to the Montana 

25 Procurement Act makes Montana taxpayers pay twice for the same product; and 

26 WHEREAS, in enacting the Montana Procurement Act, the Legislature did not intend to allow 

27 disappointed bidders on state contracts to be awarded damages under the Montana Procurement Act, but 

28 rather intended that the exclusive remedies of a disappointed bidder be the remedies provided in section 

29 18-4-242, MCA, which do not include the award of money damages to an unsuccessful bidder; and 

30 WHEREAS, the Montana Supreme Court held in Meech v. Hillhaven West, Inc., 238 M 21, 776 P2d 
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488 ( 1989), that no fundamental right to a particular cause of action or remedy exists under Montana law 

2 and that Article 11, section 16, of the Montana Constitution requires only that some remedy be provided for 

3 every wrong, and the Supreme Court held in Continental Oil Co. v. Montana Concrete Co., 63 M 223, 207 

4 P 116 (19221, and General Agriculture Corp. v. Moore, 166 M 510, 534 P2d 859 (1975), that the 

5 Legislature may repeal a statutory cause of action or remedy during the pendency of a civil action invoking 

6 the remedy; and 

7 WHEREAS, according to section 1-2-110, MCA, a statute may be repealed at any time by the 

8 Legislature, and persons acting under any statute are considered to be acting in contemplation of the 

9 Legislature's power to repeal the statute; and 

1 0 WHEREAS, it is the intent of the Legislature by enacting [sections a, 1 e, ans 3e 2, 10, AND 23] 

11 and repealing section 18-4-131, MCA, to reverse the holding of the Supreme Court in the ISC case as to 

12 the availability of the remedy of money damages; and 

13 WHEREAS, it is the intent of the Legislature by enacting [section~ 23] to make the reversal of 

14 the ISC case apply retroactively, even ta tl:10 parties in tRe !fila ease, 1c1nless a final juegFAent is estainee in 

15 tl:iat ease eefore [tl:ie effesti~•e sate et tl:iis ast]. as pro•,ieee in [sestien Jal UNLESS A COMPLAINT WA§ 

16 FILED IN DISTRICT COURT PRIOR TO JANUARY 1, 1992, AS PROVIDED IN [SECTION 231. 

17 

18 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Sestion 1. Sestion 7 14 2404, MCA, is anieneea te reaa: 

"7 14 2404. Cempetitii•e bids tor sounty read sentFasts, !>ash eieeer shall sernply '11,'ith the 

req1;irernonts of Title 18, shapter 1, part 2. Tt:ie sontrast shall !!!J;!§! ee a,.•areed to tt:le le•,,.•est rospensil3Ie 

and resE1ensive Biedar in assoreanse with tt:le roq1c1irernonts ef 1 8 1 102, 18 1 112, ans Title 18, shaptar 

2, part 4i ans tt:lo Board FAay reservo tf:ie ri!'jht to rejest an~· ans all eies. \llJt:len tl=lere is ne prevailing rate 

of wages sat By sollastiYe Bar§aining, the sears sf:iall Eleterrnine tf:ie prevailing rate te 00 states in tf:ie 

sentrast." 

Sestien 2. Sestien 7 14 240a, P4G/\, is arnenead ta reae: 

"7 14 240&. Centrasts fer bridges, (1) /\II hies fer sonstrnstien or repair of BriEl§os shall !lli!fil 

meet those reqYirernents: 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

la) If the Elepartment of transportation has aEl0pteEI or esta9lishoEI a stanElarEI plan anEI 

sposifisati0ns, the 9iEls FAYst 90 SY9FAitleEI thereon 0n the stanElarEI plan anEI sp0cifisati0ns. 

(bl A II siss FAYst be s0aleEI. Eash 0idd0r shall moot tho rsqllireffl0nts of Title 18, shaptor 1, part 

(2) The board may rejest any and all bids. If a s0ntrast is awarded, the 90ars shall d0 so ~ 

the s0ntrast in ass0rdanse with tho r0(lYir0m0nts of 1 a 1 102, 18 1 112, and Title 18, shapt0r 2, part 4. 

When there is no prevailin!J rate of wa§es set by sollestivs 9ar§ainin!J, the beard si:iall determine ti:io 

pr0vailin!J rate to 00 stated in the sentract. The sontrast m1,1st 00 ontereEI with tho lJRanimecis sens0nt 0f 

the memsers ef the searEI. 

(6) Before enterin!J 1,1pon psrfermanse of ti:ie 'Nark, the oontraot0r si:iall semply with the 

requirements of Title 18, ohapter 2, part 2. J;or the p1,1rposes of those seotions •,o,•ith relation to oontrasts 

with tho soard, a sentraot shall net 98 is not oemplotod 1,1ntil the soarEI, while fermally oenvones, 

affirmati>,1oly asoepts all of the werk thero1,1ndor Elene 1,1nd0r the 00ntrast." 

Sestion 3. aeoti0n 7 H 271 e, MCA, is amenEled to read: 

"7 14 2716, Award of sontrast by losal impro~•ement distrist. ( 1) If the oornmittee awards a 

17 oentraot, it shall de so in aooorElanse with the r0(luir0ments of 18 1 102, 18 1 112, and Title 18, oh apter 

18 2, part 4. \1\lhen there is no pr0vailin9 rate of wa§OG set B'; solleotive sar§ainin!J, the sornmittee shall 

19 detorrnine the pre¥ailin9 rate to 00 stated in tho sontrast. 

20 (2) Partial payments rna,,. 00 provided fer in the sontrast ans paid when sertified B'f tl=ie s01,1nl'f 

21 s1,1rveyor and oomrnittoe." 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Sestion 4 Sostion 17 7 1i02, MC.'\, is amonsoe ts road: 

"17 7 li02 Statutory appropriations aefiAitiSA reQuisites for Yaliait'/. I 1) A stat1,1tory 

appropriation is an apprepriation mass lav porn:ianent law that a1,1therilOG Sf3onaing lay a state a9ensv 

,,,,iitl:i01,1t the noes for a Biennial la9islati> 1e appropriation or 0ud9ot arnonaFRont. 

(2) exsept as previdod in s1,10sastion (4), to so effesti,10, a stat1,1torv appropriation FR1,1st sornpl~• 

with 00th of tl=le followin9 pro><isisns; 

{a) Tho law sontainin9 tho stat1,1tsry a!jthorit•; rn1,1st 00 listoa in s1,1lasostion (3). 

(la) The 1a,,v or psrtion of tl:io law FRakin9 a stat1,1tory apprspriation FR1,1st sposifisally state that a 
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statutory appropriatioA is FAaao as provisos iA this sostioA. 

2 (3) Tho followiAg lav.•s aro tho oAI~• laws soAtaiAiAg statutory appropriations: 2 9 202; 2 17 10s; 

3 2 18 812; 3 e 901; e 13 403; 1 o 3 203; 1 o 3 31 o: 1 o 3 312: 10 3 314; 1 o 4 301; 1 e 1 111; 1 s 23 706; 

4 103019s; 16 31102: 1s 37 111; 1s 38 202: 10 6s 121; 1010101; 161 404; 161 110; 16 1 411; 

5 16 11 308; 11 3 106; 17 3 212; 11 e 404; 11 s 4 24; 11 e 804; 11 6 101; 11 e 201; 11 7 304; 

6 18 6 101: 1911112; 19 2 002; 19 6 709; 19 9 1001; 19 11 301; 19 18 012; 19 18 s13; 19 rn 606; 

7 19 19 200; 19 19 305; rn 19 606; 20 8 101; 20 8 111; 20 9 361; 20 26 1003; n e 136; 23 s 306; 

8 23e409; 230610; 230612; 23e631; 237301; 237402; 321 e37; 3743204; 3761601; 

9 39 11 603; 39 11 907; 39 11 2321; 39 11 2604; 44 12 206; 44 ,a 102; so 4 623; eo e 2n: 

10 60 40 200; 63 e 160; 63 a 703; 63 24 200; ao 2 220; e7 3 200; 7e 11101; 7e s 1108; 76 6 214; 

11 7s 11 31 3; 7e 12 123; 80 2 103; 80 2 222; 80 4 416; 81 6 111; 82 11 1 3e; 82 11 161; 86 1 220; 

12 86 20 402; 90 3 301; 90 4 211i; 90 6 331; 90 7 220; 90 7 221; ans 90 9 306. 

13 (4) There is a statutor,· appropriatioA to pa•f the priAeipal, iAterast, preFAiums, aAa oosts of issuiAg, 

14 pa,•iAg, aAa sesuriAg all boAas, Aotes, or other obligatioAs, as auo, that have beaA authorizes aAa issues 

15 pursuaAt to tho laws of MoAtana. A!'JoAsies that have oAtoroa iAto a!'JreOFAOAts authorizes by tho laws of 

16 Montana to pay tho state treasurer, for aoposit in aosoraaAso with 17 2 101 through 17 2 107, as 

17 aoterminea by tho state troas1a1ror, aA amo1a1nt suffisiont to pay tho prinoipal aAa iAtorost as a1a10 on tho 

18 bones or notoo have stat1a1tory appropriatioA authority for tho payments. (IA s1a1bsostioA (3): pursuaAt to soo. 

19 7, Ch. se7, b. 1991, tho iAslusioA of 19 e 709 terminates upoA aoath sf last rosipioAt eligible for 

20 supploFAeAtal benefit; aAa purs1a1ant to sos. 7(2), Ch. 29, b. 1996, the iAolusion of 16 30 196 termiAates 

21 July 1, 2001.)" 

22 

23 Section 1. Section 18-1-101, MCA, is amended to read: 

24 "18-1-101. Definitions. f-1.t ill Unless the context requires otherwise, in this titlez "aopartFAeAt" 

25 tho followina aofinitioAs apply: 

26 (11 "OopartFAent" "DEPARTMENT" means the department of administration provided for in Title 

27 2, chapter 15, part 10. 

28 (21 Unless tho sento,H FOE1uires otherwise, in this part the following aefiAitions apply: 

29 (al "Gooas" meaAs supplies, OE1uipA10nt, FAaterials, seA1A1oaitios, ans spooiall,· FAanufasturoa 

30 proausts. 
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(bl "Montana FRade" FRoans FRanufaeturod or produesd in this state and FRado with tho: 

2 (ii uso of parts, FRatarials, or supplies of which 130% or FRora lDISrs FRanufacturod or produced in 

3 this stats; or 

4 Iii) BFRployFRant of parsons of whoFR 130% or FRora are eona fide residents of Montana as dofinod 

5 inHl2401. 

6 (cl "~lonrosidont bidder" FRaans a oiddor whose rasidsnso is not in this stats as dstsrFRinod under 

7 Hl 1 103. 

8 AAl2) UNLESS THE CONTEXT REQUIRES OTHERWISE, IN THIS PART, THE FOLLOWING 

9 DEFINITIONS APPLY: 

10 (A) "GOODS" MEANS SUPPLIES, EQUIPMENT, MATERIALS, COMMODITIES, AND SPECIALLY 

11 MANUFACTURED PRODUCTS. 

12 !Bl "MONTANA-MADE" MEANS MANUFACTURED OR PRODUCED IN THIS STATE AND MADE 

13 WITH THE: 

14 II) USE OF PARTS, MATERIALS, OR SUPPLIES OF WHICH 50% OR MORE WERE MANUFACTURED 

15 OR PRODUCED IN THIS STATE; OR 

16 (II) EMPLOYMENT OF PERSONS OF WHOM 50% OR MORE ARE BONA FIDE RESIDENTS OF 

17 MONTANA AS DEFINED IN 18-2-401. 

18 IC) "NONRESIDENT BIDDER" MEANS A BIDDER WHOSE RESIDENCE IS NOT IN THIS STATE AS 

19 DETERMINED UNDER 18-1-103. 

20 J.Ql. "Public agency" means a department, commission, council, board, bureau, committee, 

21 institution, agency, government corporation, or other entity, instrumentality, or official of the legislative, 

22 executive, or judicial branch of this state and its political subdivisions, including the board of regents and 

23 the Montana university system. 

24 

25 

26 

(al "~ssidont l:!iddor" FRoans a l:!idder whose rosiaonoo is in tl:iis state as determined under 

18 1 103. 

@(E) "RESIDENT BIDDER" MEANS A BIDDER WHOSE RESIDENCE IS IN THIS STATE AS 

27 DETERMINED UNDER 18-1-103. 

28 (Fl "Written" means that whenever written or in-writing determinations or documents are required, 

29 the public agency responsible for the procurement may specify an appropriate visual medium, such as by 

30 computer transmission or by facsimile machine transmission, in the specifications, contract, or rules of the 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

public agency." 

Section 2. Section 18-4-122, MCA, is amended to read: 

"18-4-122. Purpose. The underlying purposes and policies of this chapter are to: 

( 1) simplify, clarify, and modernize the law governing procurement by the state of Montana; 

(2) permit the continued development of procurement policies and practices; 

(3) make as consistent as possible the procurement laws among the various jurisdictions; 

(4) provide for increased public confidence in the procedures followed in public procurement; 

(5) ensure the fair ans equitaele treatment of all 13orsons who seal with tho 13rosuroment system 

of tho state aroviso tho oirnlusive romosios for unla»<hil eis soliaitations or aontraot awaras; ENSURE THE 

FAIR AND EQUITABLE TREATMENT OF ALL PERSONS WHO DEAL WITH THE PROCUREMENT SYSTEM 

OF THE STATE; 

(6) provide increased economy in state procurement activities and maximize to the fullest extent 

practicable the purchasing value of public funds of the state; aRG 

(7) foster effective, broad-based competition within the free enterprise system-;--aAQ 

(8) l')roviao safeguaras for tho maintonanse of a 13reour0ffieAt systeffi of quality aAel into!Jrity 

(8) PROVIDE SAFEGUARDS FOR THE MAINTENANCE OF A PROCUREMENT SYSTEM OF QUALITY 

AND INTEGRITY; AND 

(91 PROVIDE THE EXCLUSIVE REMEDIES FOR UNLAWFUL BID SOLICITATIONS OR CONTRACT 

AWARDS." 

22 Section 3. Section 18-4-123, MCA, is amended to read: 

23 "18-4-123. Definitions. In this chapter, unless the context clearly requires otherwise or a different 

24 meaning is prescribed for a particular section, the following definitions apply: 

25 (1) "Business" means a corporation, partnership, individual, sole proprietorship, joint-stock 

26 company, joint venture, or other private legal entity. 

27 12) "Change order" means a written order, signed by an authorized department representative, 

28 directing the contractor to make changes which the changes clause of the contract authorizes the 

29 department to order without the consent of the contractor. 

30 13) "Contract" means all types of state agreements, regardless of what they may be called, for the 
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procurement or disposal of supplies or services. 

2 141 "Contract modification" means a written alteration in specifications, delivery point, rate of 

3 delivery, period of performance, price, quantity, or other provisions of a contract accomplished by mutual 

4 action of the parties to the contract. 

5 (51 "Contractor" means a person having a contract with a governmental body. 

6 161 "Data" means recorded information, regardless of form or characteristic. 

7 (71 "Department" means the department of administration. 

8 (8) "Designee" means~ an authorized representative of a person holding a superior position. 

9 19) "Director" means the director of the department of administration. 

1 O 11 0) "Employee" means an individual drawing a salary from a governmental body, whether elected 

11 or not, and any noncompensated individual performing personal services for a governmental body. 

12 (111 "Governmental body" means a department, commission, council, board, bureau, committee, 

13 institution, legislative body, agency, government corporation, or other entity, instrumentality, or official of 

14 the executive, legislative, or judicial branch of this state, including the board of regents and the Montana 

15 university system. 

16 ( 12) "Grant" means the furnishing by the federal government of assistance, whether financial or 

17 otherwise, to a person or agency to support a program authorized by law. It does not include an award 

18 whose primary purpose is to procure an end product, whether in the form of supplies or services. A 

19 contract resulting from ~ an award is not a grant but a procurement contract. 

20 (13) "Person" means any business, individual, union, committee, club, other organization, or group 

21 of individuals. 

22 114) "Printing" means the reproduction of an image from a printing surface generally made by a 

23 contact impression that causes a transfer of ink or the reproduction of an impression by a photographic 

24 process and includes graphic arts, typesetting, binding, and other operations necessary to produce a 

25 finished printed product. Printing does not include rebinding or repair by a library or an office, department, 

26 board, or commission thereef of books, journals, pamphlets, magazines, and literary articles held as a part 

27 of its library collection. 

28 (15) "Procurement" means buying, purchasing, renting, leasing, or otherwise acquiring any supplies 

29 or services. It also includes all functions that pertain to the obtaining of any supply or service, including 

30 description of requirements, selection and solicitation of sources, preparation and award of contract, and 
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all phases of contract administration. 

2 116) "Procurement officer" means any person Ek.ly authorized to enter into and administer contracts 

3 and make written determinations with respect therete to contracts. The term also includes an authorized 

4 representative acting within the limits of l:l+s the representative's authority. 

5 (17) "Purchasing agency" means any governmental body, other than the department, Wf!i64. that 

6 is authorized by this chapter or its implementing rules or by way of delegation from the director to enter 

7 into contracts. 

8 (18) "Services" means the furnishing of labor, time, or effort by a contractor, not involving the 

9 deliver>( of a sposifis and produst ether tl=lan reports ,,,..l=lisl=l are A'lerely insidental ta tl=le required 

1 O 13orferA'1anse. The term does not include sonsulting servises as defined in 18 8 102, tl=iose seP1ises listed 

11 in 18 8 103, employment agreements or collective bargaining agreements, the provision by pro\•iders of 

1 2 human services regulated b•f a state agonsv administered by the department of public health and .human 

13 services, or services related to construction contracts. 

14 (19) "Supplies" means all property except as otherwise provided by law, including but not limited 

15 to equipment, materials, printing, and commodities, arid excluding land or any interest in land. 

16 (20) "Using agency" means any governmental body of the state ~ that utili,es uses any 

1 7 supplies or services procured under this chapter. 

18 (21) "Vendor" means a person who offers or may offer supplies or services to a public agency." 

Section 4. Section 18-4-126, MCA, is amended to read: 

19 

20 

21 "18-4-126. Public access to procurement information -- records -- retention. ( 1) Procurement 

22 information is a public writing and must be available to the public as provided in 2-6-102 and 18-4-304. 

23 (2) All procurement records must be retained, managed, and disposed of in accordance with the 

24 state records management program, Title 2, chapter 6. 

25 (3) Written determinations required by this chapter must be retained in the appropriate official 

26 contract file of the department or the purchasing agency administering the procurement in accordance with 

27 the state records management program." 

Section 5. Section 18-4-132, MCA, is amended to read: 

28 

29 

30 "18-4-132. Application. ( 1) i!irne13t as 13revided in 1 8 1 313, whisA applies rotreaati,,el•; te 

I Legislative 
\Service~ 
\[!jvision 

- 8 - HB 139 



55th Legislature HB0139.04 

tolosommunioations OE1Uif)m0nt ans svstsms ans sata f)ros0ssin13 BE1LJif)mont aGE1LJirss unsor mEistin13 

2 sontraets, leases, or rental a13ro0monts, ans sul:Jjsst to tho torms of sLJeh a13roomonts, this ehaf)tor Oflflliss 

3 onl~1 to eontrasts solisitos or ont0r0d into aftor Januarv 1, 1984, LJnloss tho flOFtios a§FBO to its Oflfllisation 

4 to a eontrast solieited or onto rod into f)rior to JanuaPf 1, 19Q4. 

5 R+ This chapter applies to expenditure of public funds irrespective of their source, including federal 

6 assistance money, by this state acting through a governmental body, as defined in 18-4-123, under any 

7 contract+~ 1:Jut this This chapter does not apply to either grants or contracts between the state and its 

8 political subdivisions or other governments, except as provided in part 4. This chapter also applies to the 

9 disposal of state supplies. Nett:iin§ in tt:iis This chapter or ifl rules adopted tt:ioroLJndor pursuant to this 

1 O chapter flFovonts do not prevent any governmental body or political subdivision from complying with the 

11 terms and conditions of any grant, gift, bequest, or cooperative agreement. 

12 ~ill This chapter does not apply to construction contracts. 

13 {4-H.;n This chapter does not apply to expenditures of or the authorized sale or disposal of 

14 equipment purchased with money raised by student activity fees designated for use by the student 

15 associations of the university system. 

16 fwlli This chapter does not apply to contracts entered into by the Montana state lottery that have 

1 7 an aggregate value of less than $250,000. 

18 (5) This chapter does not apply to employment of: 

19 (a) a registered professional engineer, surveyor, real estate appraiser, or registered architect; 

20 (b) a physician, dentist, pharmacist, or other medical. dental. or health care provider; 

21 (c) an expert witness hired for use in litigation, a hearings officer hired in rulemaking and contested 

22 case proceedings under the Montana Administrative Procedure Act, or an attorney as specified by executive 

23 order of the governor; 

24 {d) consulting actuaries; 

25 (e) a private consultant employed by the student associations of the university system with money 

26 raised from student activity fees designated for use by those student associations; 

27 (f) a private consultant employed by the Montana state lottery; 

28 (g) a private investigator licensed by any jurisdiction: or 

29 (hl a claims adjuster." 

30 
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3 
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5 

6 

7 

8 
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10 

11 

12 

13 

14 

15 

16 

Section 6. Section 18-4-133, MCA, is amended to read: 

"18-4-133. Purchases exempt from general requirements. ( 1 l Frosh fruits anel vegetables, other 

than potatoes, ma•( not be inolueloel in tAo supplies to ee pmshasoEl as flFO¥ieloel in tAis sAaptor. Tho 

elopartmont mav allow a state agonsv or institutien to pmshaso frosh fruits ans vegetables .• .\n itemizes 

assount must be leapt of these purshasas, anel the assount must be furnished to tAo departl'Aant. 

+a+ When immediate delivery of articles or performance of service is required by the public 

exigencies, the articles or service required may be procured by open purchase or contract at the place and 

in the manner in which the articles are usually bought and sold or the services engaged between individuals 

but under the direction of the department. 

~ill The department of administration may exempt the department of corrections and the 

department of public health and human services from the provisions of this chapter for the purchase of 

suitable clothing by the department of corrections and the department of public health and human services 

for residents of its institutions and community-based programs. 

{4).Ql As used in this section, "suitable clothing" means styled, seasonable clothing, which will 

allow the resident to make a normal appearance in the community." 

17 Section 7. Section 18-4-141, MCA, is amended to read: 

18 "18-4-141. Contract transfers and collusion prohibited -- violations and penalty. ( 1 ) Ne A contract 

1 g or order or any interest therein in a contract or order may not be transferred, assigned, or subcontracted 

20 by the party to whom the contract or order is given to any other party without the express written approval 

21 of the state, and the state may declare void any unapproved transfer, assignment, or subcontract. Ne 

22 approval of a transfer, assignment, or subsontrast may release the original oeligor or his sureties from tAoir 

23 oeligatiens to tAo state unelor tho sentrast or orelor. 

24 (2) Collusion or secret agreements between bidders for the purpose of securing any advantage to 

25 the bidders as against the state in the awarding of contracts is prohibited. The state may declare the 

26 contract void if the department finds sufficient evidence after a contract has been let that the contract was 

27 obtained by a bidder or bidders by reason of collusive or secret agreement among the bidders to the 

28 disadvantage of the state. 

29 13) All rights of action for a breach of a contract by the contracting parties are reserved to the 

30 state. 
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1 14) A person who violates the provisions of 2-2-201 or this section, or both, is guilty of a 

2 misdemeanor and shall be fined not less than $500 or more than $5,000, and the state of Montana may 

3 at its option declare any contract in violation of the provisions of 2-2-201 or this section" or both, void ab 

4 initio." 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 8. Section 18-4-224, MCA, is amended to read: 

"18-4-224. Contract clauses -- rules. ( 1) The department may adopt rules permitting or requiring, 

in its discretion, permit or require the inclusion of clauses providing for adjustments in prices, time of 

performance, or other appropriate contract provisions relating to the following subjects: 

la) the unilateral right of the state to order in writing: 

Ii) changes in the work within the scope of the contract; and 

Iii) temporary work stoppage or delay of performance; and 

(bl variations occurring between estimated quantities of work in a contract and actual quantities. 

12) Adjustments in price pursuant to clauses established under subsection I1 l must be computed 

in one or more of the following ways: 

la) by agreement on a fixed price adjustment before commencement of the pertinent performance 

or as soon thereafter after commencement of performance as practicable; 

lb) by unit prices specified in the contract or subsequently agreed upon; 

le) by the costs attributable to the events or situations under 61,!GR clauses established under 

subsection ( 1) with adjustment of profit or fee, all as specified in the contract or subsequently agreed upon; 

Id) in~ any other manner as the contracting parties may mutually agree-;-GI' 

(e) in tho absonse of agreen:1ont by the parties, b1t a Ynilateral dotern:1ination by the state of tho 

sosts attril3Ytal3Ie te the events er sitYatienc Yndsr sysh slm,icss ',Yith adjustn:1ent of profit or fee, all as 

somputod 13y the state in assordanso 10•ith applisal3Ie cestiens of tl=le wlos adopMs unsor 18 4 226. 

(3) The department may adopt r1,1loe permitting or FBIJYiring , in its discretion, permit or require the 

inclusion in state contracts of clauses providing for appropriate remedies and relating to the following 

subjects: 

(al liquidated damages, as appropriate; 

(b) specified excuses for delay or nonperformance; 
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(c) termination of the contract for default; and 

2 (d) termination of the contract, in whole or in part, for the convenience of the state. 

3 (4) The director or the head of a purchasing agency may vary the clauses established by the 

4 department under subsections ( 1) and (3) for inclusion in any particular state contract. Any variations must 

5 be supported by a written determination that states the circumstances justifying Stl6R the variation. Notice 

6 of any material variation must be stated in the invitation for bids or request for proposals. 

7 (51 Regardless of a provision in a contract, the department may accept a lower price or better value 

8 offered by a contractor." 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

SoetiaA 13. SoetieA 18 4 231, MC.I\, is aFnoAaeEI ts roael: 

"18 4 ;i31, i;)ofinitien af spoeifisatieA, As usea iA 18 4 231 threu§h 18 4 234 18 4 233, 

"s13esifisatien" Fnsans aAy aaseri13tien ef the 13h•rsisal er funstienal oharasteristiss ar sf the Aature sf a 

su1313ly er ssrvise. It Fnay iAsl1,1Ele a Elessri13tien of any FBflUireFnent fer ins130stin§, testin§, er 13ro13aring a 

s1,11313ly or servise fer El slivery." 

Section 9. Section 18-4-241, MCA, is amended to read: 

"18-4-241 . Authority to remove or suspend froFn veneers' list vendor. ( 1) The department may 

remove a~ vendor for cause from consideration for award of contracts by the state. Tho reFnoval may 

net BO far a 13erioEI of Fnore than 3 years. 

(2) The department may temporarily suspend a ~ vendor from consideration for award of 

contracts if there is probable cause to believe that the ~· vendor has engaged in activities that may 

lead to removal. Tho sus13ension may not BO for a 13ori0EI oxsooelin§ 3 n=10nths unless !f an indictment has 

been issued for an offense that would be a cause for removal under subsection (3), in whish ease the 

suspension must, at the request of the attorney general, remain in effect at a minimum until after the trial 

of the suspended~ vendor. The authority to remove or suspend must be exercised in accordance with 

rules adopted by the department. 

(3) The causes for removal or suspension include the following: 

(al violation of contract provisions, as set forth in subsections (3)(a)(il and (3)(a)(ii), of a character 

~ that is regarded by the department to be so serious as to justify removal action: 

(i) deliberate failure without good cause to perform in accordance with the specifications or within 

,\,·leg is/alive 
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the time limit provided in the contract; or 

2 {iii a recent record of failure to perform or of unsatisfactory performance in accordance with the 

3 terms of one or more contracts, provided that failure to perform or unsatisfactory performance caused by 

4 acts beyond the control of the contractor may not be considered to be a basis for removal; 

5 (b} failure to respond to a number of solicitations over a period of time as determined by the 

6 department in accordance with rules, and after adequate written notiso to the affested person of the intent 

7 to remove or suspons or failure to provide the department with a correct address; 

8 {c} any other cause that the department determines to be so serious and compelling as to affect 

9 responsibility as a state contractor, including removal by another governmental entity for any sause listed 

10 in the de13artment' s rules; and 

11 (d} failure to comply with the provisions of Title 39, chapter 51, or Title 39, chapter 71. 

12 (41 The department shall issue a written decision to remove or suspend a vendor, stating the 

13 reasons for the action taken, for reasons other than those reasons provided in subsection (3)(b). A copy 

14 of the decision must be mailed or otherwise furnished immediately to the 13erson vendor involved." 

15 

Section 10. Section 18-4-242, MCA, is amended to read: 16 

17 "18-4-242. Remedios prier to and after award Exclusive remedies for unlawful solicitation or 

18 award. (1} U This section establishes the exclusive remedies for a solicitation or award of a contract is 

19 determined to be in violation of the law,--tl:l&~ 

20 (2) Except for small purchases or limited solicitations made pursuant to 18-4-305, a bidder, offerer, 

21 or contractor aggrieved in connection with the solicitation or award of a contract may protest to the 

22 department. The protest must be submitted to the department in writing no later than 14 days after 

23 execution of the contract. 

24 (3) If the protest is not resolved by mutual agreement, the department shall issue in writing a 

25 decision on the protest within 30 days after receipt of the protest. The decision must: 

26 (a) state the reason for the action taken by the department v, . 1 regard to the contract: and 

27 (b) inform the aggrieved party of the party's right to request, within 14 days after the date of the 

28 department's written decision, a contested case hearing pursuant to the Montana Administrative Procedure 

29 Act. 

30 (4) In a protest or contested case proceeding, the department may a13ply the remedies, in an 
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appropriate case, order a remedy provided in SlclBsootions (2) and (J) subsection (5) or (6). 

2 RH.fil If prior ta before an award it is determined that a solicitation or proposed award of a contract 

3 is in violation of law, the solicitation or proposed award ffHcl&t may be: 

4 (a) canceled; or 

5 (b) revised to comply with the law. 

6 . ~1fil la) If after an award it is determined that a solicitation or award of a contract is in violation 

7 of law and the person awarded the contract has not acted fraudulently or in bad faith, the contract may 

8 be: 

9 Ii) ratified and affirmed, provided it is determined that doing so is in the best interests of the state; 

10 or 

11 (ii) terminated, and the person awarded the contract must be compensated for the actual expenses 

12 reasonably incurred under the contract, plus a reasonable profit, prior to before the termination. 

13 (b) If after an award it is determined that a solicitation or award of a contract is in violation of law 

14 and the person awarded the contract has acted fraudulently or in bad faith, the contract may be: 

15 (i) declared void; or 

16 Iii) ratified and affirmed if ~ that action is in the best interests of the state, without prejudice 

17 to the state's rights to appropriate damages. 

18 14) In the o>,<ont tho matter is ro,.iewod sy a ooYrt, tho oomt may apply tho same romodios pro•,idod 

19 in SYBSOStions (2) and (J). 

20 (7) The exclusive method of judicial review of a solicitation or award by the department pursuant 

21 to this chapter is by a petition for judicial review pursuant to 2-4-702. In a proceeding pursuant to that 

22 section. the court may. in an appropriate case, order a remedy provided by subsection (5) or (6) of this 

23 section. Except as provided in subsections (6){a)(iil and (6)(b)(ii), there is no right under any legal theory 

24 to recover a form of damages or expenses for a solicitation or award of a contract in violation of law. Any 

25 other claim. cause of action. or request for relief for solicitations of awards allegedly made in violation of 

26 law may not be heard or granted by a district court other than as provided in this section. 

2 7 (8) The state is not required to delay, halt. or modify the procurement process pending the result 

28 of a protest, contested case proceeding. or judicial review. 

29 (9) The department may adopt rules governing the protest of solicitations and awards." 

30 
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Section 11. Section 18-4-302, MCA, is amended to read: 

2 "18-4-302. Methods of source selection. (1 I Unless otherwise authorized by law, all state 

3 contracts for supplies and services must be awarded by oornpetitivo sealed biddin9, pursuant to 1 g 4 303, 

4 exoept as provided in 1 g 4 133, 1 g 4 304 thrau§h 18 4 306, ohapters 5 ans Q sf a source selection 

5 method provided for in this title, and subseotions (21 and {;J) of this sootion. Supplies or services offered 

6 for sale, lease, or rental by public utilities are exempt from this requirement if the prices of the supplies or 

7 services are regulated by the public service commission or other governmental authority. 

8 (2) At the time that the department or a purohasin!l another agency opens bids or proposals, if a 

9 supplier's current publicly advertised or established catalog price is received at or before the time that the 

10 bids or proposals are opened and is less than the bid of the lowest responsible and responsive bidder or 

11 offeror or improves upon the conditions for the best proposal received using the same factors and weights 

12 included in the proposal, the department or pYrohasin9 agency may reject all bids and purchase the supply 

13 from that supplier without meeting the requirements of 18-4-303 through 18-4-306. 

14 (3) An office supply procured by the department's central stores program thrOY§h bulk purohase 

15 or prooures unsor a terrn oontraot may be purchased by a 13urohasin9 an agency, without meeting the 

16 requirements of 18-4-303 through 18-4-306, from a supplier whose publicly advertised price, established 

17 catalog price, or discount price offered to the purohasin§ agency is less than the price offered by the central 

18 stores program er Ynder the term oentraot if the office supply conforms in all material respects to the terms, 

19 conditions, and quality offered by the central stores program or Ynaer the term oontraot. A state office 

20 supply term contract must include a provision by which the contracting parties acknowledge and agree to 

21 the provisions of this subsection. 

22 (4l " oontraot for suaalies er servioes, or both, INi;QRMATION TeCl=l~lQbQGY SYSTl>MS AND 

23 S!:R1/ICliS rnay be neaotiatea 1 in aoserdanoe with aeeartrnont ri.los ans with tho aaproval ef tho 0013artrnont 

24 aireotor, airootl•r with a veneer withoyt usina oerneetiti><e sealed biaaina or a sofflaetitiuo soalea aropesal 

25 IN /1,CCQRQllNCI; VVITH i;)l!Pll.RTMeNT RUbeS ANQ WITM TMe APPRQ1/Ab Qi; TMe DePARTMl;~lT 

26 DIReCTQR, A oentraot rnay be awaraed BYrsuant te this sostien only when it is advantaaoeus to tho state 

27 te use airest neaetiatien in the proeYrement ef new er YniaYe reaYirornents of the state, in the prooYrornont 

28 of new teohneloaios, or to ashieve llest net ><alYo. Hie DePARTMl!NT Sl=l/\bb RePQRT ANY llCTl"ITY 

29 USl~IG TMIS Men-mo oi; PROCUReMeNT TO Tl-II! bl!GISbATIVe FINA~ICe COMMITTee. 

30 (61 The department rna,•, en llehalf et a state agensy, aartioieate in, seollsor, oonauot, or 
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admiAister a .A,M l~Ji;QRMATIO~I T!:CH~IOLQGY GBAtrast er ether INFORM,<'TIQM Tl!CH~IOLOGY eusiABSS 

2 

3 

4 

5 

6 

7 

relatiBAShiB iA a 68BBBratiYB 13urshase j3UFSUaAt te Hi 4 4 02 with BAO BF mere euelis agBASiBs, ABAOFBfit 

ergaAizatieAs, er eusiAess BAtities if the deeartmoAt dotermiAos the BBAtraat er relatiBAship te be iA the best 

iAterests ef the state. IN AGCORO/\~JCE WITH O!:PARTM!:~IT RUL!:S /\NO lOIITH Hf!: APPROV.A L Qi; TH!: 

O!:PO.IHM!:NT OIR!:CTOR. TH!: OEP,O.RTM!:~IT St,1/\bb R!:PORT O.~JY O.CTl"ITY USING THIS Ml!Tt,100 Qi; 

PROCUR!:MHIT TO TH!: bl!GISLATIV!: FINANC!: CQMMITT!:I!." 

8 Section 12. Section 18-4-303, MCA, is amended to read: 

9 "18-4-303. Competitive sealed bidding. (1) An invitation for bids must be issued and must include 

1 O a purchase description and conditions applicable to the procurement. 

11 (2) Adequate public notice of the invitation for bids must be given a reasonable time J')rier te before 

12 the date set forth thoreiA in the invitation for the opening of bids, in accordance with rules adopted by the 

13 department. Notice may include publication in a newspaper of general circulation at a reasonable time ~ 

14 tG before the bid opening. 

15 (3) Bids must be opened publicly iA the J')FBSBA68 Bf BAB BF FRBFB witABSSBS at the time and place 

16 designated in the invitation for bids. Each bidder has the right to be present, either in person or by agent, 

17 when the bids are opened and has the right to examine and inspect all bids. The amount of each bid and 

18 SYGR other relevant information as may be specified by rule, together with the name of each bidder, must 

19 be recorded. The record must be open to public inspection. After the time of award, all bids and bid 

20 documents must be open to public inspection in accordance with the provisions of 2-6-102 and are subject 

21 to the requirements of subsection (4). 

22 (4) Bids must be available for public inspection when the bids are opened if: 

23 (a) the invitation for bids is issued by a state agency to contract with the private sector to provide 

24 services currently conducted by state employees; and 

25 (b) acceptance of bids would result in the displacement of five or more state employees. 

26 15) Bids must be unconditionally accepted without alteration or correction, except as authorized 

27 in this chapter. Bids must be evaluated based on the requirements set forth in the invitation for bids, which 

28 may include criteria to determine acceptability, such as inspection, testing, quality, workmanship, delivery, 

29 and suitability for a particular purpose. Those criteria that will affect the bid price and be considered in 

30 evaluation for award must be objectively measurable, such as discounts, transportation costs, and total or 
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life-cycle costs. The invitation for bids s-Rall must set forth the evaluation criteria to be used. Only criteria 

2 set forth in the invitation for bids may be used in bid evaluation. 

3 (6) Correction or withdrawal of inadvertently erroneous bids, before or after award, or cancellation 

4 of awards or contracts based on St/4 bid mistakes may be permitted in accordance with rules adopted by 

5 the department. After bid openingL HG changes in bid prices or other provisions of bids prejudicial to the 

6 interest of the state or fair competition may not be permitted. Except as otherwise provided by rule, all 

7 decisions to permit the correction or withdrawal of bids or to cancel awards or contracts based on bid 

8 mistakes must be supported by a written determination made by the department. 

9 (7) The contract must be awarded with reasonable promptness by written notice to the lowest 

1 O responsible and responsive bidder whose bid meets the requirements and criteria set forth in the invitation 

11 for bids, insluain§ the weferenses establishes by Title 18, sha13ter 1, 13art 1, INCLUDING THE 

12 PREFERENCES ESTABLISHED BY TITLE 18, CHAPTER 1, PART 1. If all bids exceed available funds as 

13 certified by the appropriate fiscal officer and the low resjlensivo ans responsible and responsive bid does 

14 not exceed St/4 the funds by more than 5 %, the director or the head of a purchasing agency is autherizes 

1 5 may, in situations ~ in which time or economic considerations preclude resolicitation of a reduced 

16 scope, te negotiate an adjustment of the bid price, including changes in the bid requirements, with the low 

17 resJlensive ana responsible and responsive bidder in order to bring the bid within the amount of available 

18 funds. 

19 (8) When it is considered impractical to initially prepare a purchase description to support an award 

20 based on price, an invitation for bids may be issued requesting the submission of unpriced offers, to be 

21 followed by an invitation for bids limited to those bidders whose offers have been qualified under the criteria 

22 set forth in the first solicitation." 

23 

24 Section 13. Section 18-4-304, MCA, is amended to read: 

25 "18-4-304. Competitive sealed proposals. ( 1) When, unsor rules ad013tod BY the ael)artFRont, tho 

26 sirester, tho !=leas ef a pursl=lasin§ agonsy, er a sosi9noo ef oithor offiser alae•;e the level of the JlFesureFRent 

27 eUisor setorFRines that the 1,JSB ef sen113etitive soales Bissin9 is either net prastisalalo or not as,,anta9eeus 

28 to tl=lo state, a sentrast R13'f BO ontoros inte B',' seFR13etitii;o soalos JlFeJlesals. The sol)artFRont ma',' JlFOviso 

29 B'f rule that it is either net 13rastisaBlo or net asuanta9oous te tho state to JlFesuro s13osifios t>,<130s of 

30 61,Jf3f3Iios ans ser>,·isos lay seFR13etitiv0 soales biddin§ The department may procure supplies and services 
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through competitive sealed proposals. 

2 (2) Proposals must be solicited through a request for proposals. 

3 (3) Adequate public notice of the request for proposals must be given in the same manner as 

4 provided in 18-4-303(2). 

5 (41 Proposals must be opened so as to avoid disclosure of contents to competing offerors during 

6 the process of negotiation. A register of proposals must be prepared in accordance with rules adopted by 

7 the department and must be open for public inspection after contract award. After the contract is 

8 

9 

10 

1 1 

executed, proposal documents may be inspected by the public, subject to the limitations of the Uniform 

Trade Secrets Act. Title 30. chapter 14, part 4, 

(5) The request for proposals must state the evaluation factors and their relative importance ~ 

prise aAEI other o¥aluatioA fasters. The award must be made to the responsible and responsive offeror 

12 whose proposal best meets the evaluation criteria. Other factors or criteria may not be used in the 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

evaluation. The contract file must demonstrate the basis on which the award is made. 

(6) As pre¥i1foEI iA tho roeiuost fer proposals aAEI uAElor rules aEloptoe by tho eopartmaAt, 

eissussioAs with rospoAsiblo offerers who submit apparontl 1,' respeAsi¥o proposals ma•( 90 sonElustae for 

tho purpose of slarifisation iA orElor to assure full unElorstaAElin§ of ans rosponsii,enoss to tho soliGitation 

roeiuiromonts. OHorors must be assoreoe fair ans oeiual troatFAont with rospost to aA~· opiiortynity for 

ElissussioA anEI ro¥isioA of iiroposals, ans revisions FAay 90 porFAittoe, after subFAissions anEI iirier to aware, 

for tho puriisso of 09taining best and final offers. The department may discuss a proposal with an offeror 

for the purpose of clarification or revision of the proposal. In conducting discussions, there may not be 

disclosure of any information derived from proposals submitted by competing offerors. Tho eopartFAoAt may 

roeiuiro tho subFAissioA of soot or prisiA§ eata iA sonnostioA with aA aware unElor this sostion. 

(7) Tho aware FAust 90 FAaElo to tho r0sp0Asi9lo offerer whose proposal is eotarminae iA writiAg 

to bo tho mast ae¥aAtagoous to tho state, takiAg iAto sonsiElaration prise, insluEling tho proloronso in 

1 B 1 102, anEI tho o¥aluation fastors sot forth iA tho roeiuost for proposals. ~lo other fastors or sritoria may 

bo uses in tho B"aluation. The soAtrast file FAust soAtain tho basis OR whish tho awarEI is FAaElo." 

28 Section 14. Section 18-4-305, MCA, is amended to read: 

29 "18-4-305. Small purchases and limited solicitations. Any procurement not exceeding the amount 

30 established by rule may be made in accordance with small purchase or limited solicitation procedures 
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established by the department. Procurement requirements may not be artificially divided so as to constitute 

2 a small purchase or limited solicitation under this section." 

3 

4 Section 15. Section 18-4-309, MCA, is amended to read: 

5 "18-4-309. Prequalification of suppliers. Prospective suppliers may be prequalified in accordance 

6 with department rules for particular types of supplies and services. Solisitation mailing lists of rrntential 

7 sontrasters m1cJst inslwole b1cJt not bo limites to s1cJsh prequalified SlcJJlJlliers." 

8 

9 Section 16. Section 18-4-310, MCA, is amended to read: 

1 O "18-4-310. Types of contracts. S1cJbjost to tho liFHitations of this sestion, an•f Any type of contract 

11 that will promote the best interests of the state may be used, eMsept that the 1cJse of a 

12 sost pl1cJs persontage of sost sontrast is prohibitoe. /\ sest roimb1cJrsoA'tont sontrast FHay bo used onl•f when 

13 a eotormination is FHaeo in writing that se1sA sont;ast is likol•t to be less sostly to tl=l.o state than any other 

14 tyrcio or that it is imrcirastisable to obtain the SUJll)lios or sori,isos roquiroe OMSel)t unser sush a sontrast." 

15 

16 Section 17. Section 18-4-312, MCA, is amended to read: 

17 "18-4-312. Bid and contract performance security. (1 l For state contracts for the procurement of 

18 services or of supplies, the department may in its discretion require: 

19 (a) bid security; 

20 (bl contract performance security to guarantee the faithful performance of the contract and the 

21 payment of all laborers, suppliers, FHatorialmen, mechanics, and subcontractors; or 

22 (c) both bid and contract performance security. 

23 (2) If security is required under subsection (1 ), the following types of security may be required to 

24 be deposited with the state: 

25 (al a sufficient bond with a licensed surety company as surety; 

26 (b) an irrevocable letter of credit not to exceed $100,000 in accordance with the provisions of Title 

27 30, chapter 5, part 1; 

28 (c) money of the United States; 

29 (d) a cashier's check, certified check, bank money order, certificate of deposit, money market 

30 certificate, or bank draft that is drawn or issued by a federally chartered or state-chartered bank or savings 

[ Legislative 
\Services 
C...!!jvision 

- 19 - HB 139 



55th Legislature HB0139.04 

and loan association that is insured by or for which insurance is administered by the federal deposit 

2 insurance corporation or that is drawn and issued by a credit union insured by the national credit union 

3 share insurance fund. 

4 13) The amount and type of the security must be determined by the department to be sufficient 

5 to cover the risk involved to the state. The security must be payable to the state of Montana aoo. Contract 

6 performance security must remain in effect for the entire contract period. In determining the amount and 

7 type of contract performance security required for each contract, the department shall consider the nature 

8 of the performance and the need for future protection to the state. In determining the need for and amount 

9 of bid security, the department shall consider the risks involved to the state if a successful bidder or offerer 

1 O fails to enter into a formal contract. The considerations must include but are not limited to the type of 

11 supply or service being procured, the dollar amount of the proposed contract, and delivery time 

12 requirements. The department may adopt rules to assist it in making these determinations and in protecting 

13 the state in dealing with irrevocable letters of credit. Bid and contract security requirements must be 

14 included in the invitations for bids or requests for proposals. 

15 (4) If a bidder or offerer to whom a contract is awarded fails or refuses to enter into the contract 

16 or provide contract performance security, as required by the invitation for bid or request for proposal, after 

17 notification of award, the department may, in its discretion, require the bidder to forfeit the bid security to 

18 the state and become immediately liable on the bid security, but not in excess of the sum stated in the 

19 security. The liability of the bidder or offerer, the maker of the security or bid bond, or the liability on the 

20 bid bond or other security may not exceed the amount specified in the invitation for bid or request for 

21 proposal. 

22 (5) Negotiable instruments provided as bid security must be refunded to those bidders or offerers 

23 whose bids or proposals are not accepted. 

24 (6) The provisions of Title 18, chapter 1, part 2, and Title 18, chapter 2, parts 2 and 3, do not 

25 apply to procurements under this chapter." 

26 

27 

28 

29 

30 

SostioR 23. SostioR 18 4 313, MCA, is aFReRded to road: 

"18 4 313. CoRtrasts terms, extoRsioRs, aml time limits. ( 1) Unless otherwise wo~·idod by law, 

a oontraot, lease, or rental agr00FR0nt for sllpplios or sor>visos FRay not be FRado for a period of more than 

7 years. l=lowo"or, the dopartFRont FRay sontrast for tho lease or pllrshaso of teleooFRFRlclnioations o~uipFRont 
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aml systems, data prooessing equipment, the department of re¥onuo liquor agonoios, and tho department 

2 of publio health and human sor¥ioos modisaid management information system (MMlal fer a period not te 

3 BJ(Gosd 10 years. /> sontrast, lease, or rental agreement mav bo extended er renewed if tho terms et tho 

4 0J(tonsion er renewal, if any, aro insludod in tho solisitation, if funds are available for tho first fissal period 

5 at tho timo of tho agroomont, and if the total sontrast perioel, insluding any extension or ronowal, eloos not 

6 oxooed 7 years. Payment and porformanss obligations for sussooding fissal periods are subjost to tho 

7 availability and appropriation of funds for tl=io fissal periods. Unless othorioriss arovided by law, a oontraot, 

8 loaso, EH rental mnsomont for suapliss or ssrvisos may be made for a saooifio duratien determined by tho 

9 doaartmont to obtain the best not ><alus for tl=io stats. 

1 O (2l Prier to~ the issl:lanso, el<tonsion, or renewal of a oontrast, it must be detsrminoel that: 

11 (al estimated requireffients 00 1,or tl=io period of the oontraot and are rsasonasly firffi and sontinuing; 

12 arie 

13 (bl the oontraot will sor¥o tho best interests of the state by enoouraging effeoti•,e sompstition or 

14 otl=isrwise promoting esonoffiies in state proouroment. 

15 (Jl Wl=ion funds are not appropriated or othoP,¥ise made a•,ailable to support oontinuatien of 

16 J')erlormanoe in a subsequent fissal J,eriod, tho oontrast m.ist be sanselsd." 

17 

18 

19 

Section 18. Section 18-4-402, MCA, is amended to read: 

"18-4-402. Cooperative purchasing authorized. The department may participate in, sponsor, 

20 conduct, or administer a cooperative purchasing agreement for the procurement of any supplies or services 

21 with one or more public procurement units in accordance with an agreement entered into between the 

22 participants independent of the requirements of part 3. Susl=i ooeperativo Cooperative purchasing may 

23 include purchasing through federal supply schedules of the United States general services administration, 

24 joint or ml:llti J,art>t multiparty contracts between public procurement units and open-ended state public 

25 procurement unit contracts that are made available to local public procurement units." 

26 

27 

28 

29 

30 

SosiieR 2i aeotion 18 e 308, MC.A., is amended te read; 

"16 i 306, CoRsimstieR witk etker sestieR&, Prosuromont from small susinesses under tl=iis part 

is s1a1bjost to all other stat1a1tos go•,erning state prosuromont and all rules promulgated thereunder adoated 

13urs1a1ant to this aart, as now or l=ioreafter later amended, el<sept tl=iat in sase of sonflist this part go•,orns 

\
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

and tho 13re11isions sot forth in 1 ii 1 102, 1 ii 1 111, and 1 ii 1 112 shall not a1313ly." 

Sestien 26. Sestion 18 6 101, MCO, is an::iondod to read: 

"18 6 101. Pewer te sell state propert'/ preseoEle ereEliteEI te general funEI frern wl=lisl=I prepert'( 

was purol=laseEI, { 1) Tho do13artrnont has 01wlt1sivo power, sttbjoct te the a13preval of tl=lo go\1orner, te soil 

or etl=lorwiso elispese ef or to atttherizo tl=le sale er ether elisf)esitien of all n::iaterials anel se11313lies, service 

Of1t1i13n::1ent, or ether flOrsonal flFefl0Fty of 0'<0P,' kine! ewneel by the state bttt not noedeel or useel bv any 

staM institution or by any elof)artment et state go,1ernn::1ent. 

{2) Unless etherwise pro 1,1ided by law, the def)artn::ient sl=lall croelit tho general ftlnel from which tho 

property was pe1rohasoel 1 less a reasonable l=landlina foe, with all tho money rosoi 11oel fren::i a sale. Tho 

proceeds of tho sale are stattttorily apprepriatoel, as previdoel in 17 7 ii02, te the aaonew tl=lat ewnoel the 

property before it ',¥as sale! by tho dopartn::iont. 

{3) 1Nhene,1or tho flOrsonal 13re13orty "'as accottntoel fer in an enterprise er internal service fttnd or 

elosi9natod subfund acsottnt, tho 13rosoods ef tho sale shall be sroelitoel to tho a1313roFJriato ontor13riso or 

internal sor¥ico fttnel or dosignatoel sttbfunel assottnt." 

17 Sostien 27. Soctien 1Q 7 104, MCJI., is amoneloel to roael: 

18 "16 7 104. Union label, All printing fer whish tho state ef ~4entana is sl=largoablo shall !ill!.fil boar 

19 tho label of tho bransh of tAo international ti,,po9rapl=iisal union, tl=io allied printing trades sounsil, or tl=io 

20 aFAal€jarnated lithe€jra13hors of /\merisa of the losality in •tthish it is 13rinteel, exse13t uneler the follo·.,in€1 

21 sonelitions. Printin9 firms not having the use of tho labels and wl=lo are dosirotts of 13resontin9 bids 1uant to 

22 bid for 13rintin9 as enuFAoratod abe¥o shall be reflttired to establish censidoration as a resf)onsible bidder as 

23 fellews: 

24 ( 1) As a sondition to consideration as a responsible bidder, f)rinting sonsorns mttst §lli!.]_)_ file with 

25 the sosrotary of state a swern statement to tho offost that on::iplo~•oos in tho ample)• of tho consorn whish 

26 tAat is to 13roduso sush tho printin9 are rosoi,,in9 the FJre><ailing wa90 rate and are werking unelor sonelitions 

27 13re,.alont in tho losality in whish tho work is f)redusod. 

28 {2) Whenever If a sollooti.,o bar9aining agreon:iont is in effost botwoon an en:i13loyer and om13loyoos 

29 who are rof)rosontod by a responsible or9anization wi:iish that is in ne wa>f influonooel or oontrelled 13y tho 

30 mana9on::1ent, sush the sollestive bar!jainina agreement and its 13ro1,isions shall mttst be sonstrued as 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

sonditions 13rovalont in said tho looality and shall 00 i§_ tho FAinirA1.,1FA r0q1.,1ir0FA0nt for 0oing adj1.,1dgod 

sonsidorod a ros130nsi0lo 0iddor 1.,1ndor this sootion, 1 Q 7 107, or oha13tor 4 of this title or this sootion. 

(31 Printing firrAs having the 1.,1so of~ tho 1.,1nion la00ls, as sot forth a00·,0 shall 00 doomed as 

having pro><idod in s1.,1ssostion ( 1), have oompliod with tho provisions of this sootion, 1 B 7 107, or shaptor 

4--0f this sootion of this title, 0ut nothing in those provisions shall so oonstri;od as Ol~orn13t1ng si;ol:1~ 

l=lo·vovor, this sootion does not Ol<Brnpt tho 0idd0rs from any tho provisions of this sostion, 1 B 7 107, or 

oha13t0r 4 of this title or this sostion, and si;sh tho 0iddors shall also 00 reqi;irod to sonforrA to all tho 

provisions thereof of ohaetor 4 and this sootion." 

Soetian 29 Sostion 1B 7 1 Oe, MCA, is arAondod to rnad: 

11 "1 a 7 1 Oli. Panalt>/ /\n·,· oHioor of tho state who shall assopt any aosoets printed FA attar for whish 

12 tho state is shargoa0le in whole or in part er who is found to J:iaue ill?! Rad printee matter preeuoed, i;nder 

13 senditiens other than as set fortR in sh apter 4 ef this title, fil 18 7 104, er 1 B 7 107 shall eoL i§_ si;sjost 

14 to a ti no of $ eO for oaoh and 01,•ory effonso." 

Section 19. Section 18-8-211, MCA, is amended to read: 

15 

16 

17 "18-8-211. Coordination with other statutes. 11) This part need not be complied with by an 

18 agency when the contracting authority makes a finding in accordance with this or any other applicable law 

1 g that an emergency requires the immediate execution of the work involved. ~letl=ling in tl:lis This part relie,,es 

20 does not relieve the contracting authority from complying with applicable law limiting emergency 

21 expenditures. 

22 12) The limitation on the preparation of working drawings contained in 18-2-111 applies to this 

23 part. 

24 (31 The procedure for appointment of architects and consulting engineers pursuant to 18-2-112 

25 applies to this part, except that the agency shall select its proposed list of three architects or consulting 

26 engineers in accordance with this part prior to submission to the department of administration. 

27 ( 4) Tho oxso13ti0n for sor¥ioes estirAatee ta sest less than $1i,OOO in 18 8 1 Oli a13pli0s to this 13art." 

28 

29 

30 

Seetien 30. Sostion e3 1 303, MCA, is affloneoe ta roae: 

"63 1 203. Pawers and IIYties of ll013artment af eerreetions. (1) The eo13artrA0nt et sorrostiens 
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~ 

2 (al adopt rules nosossary to Garry out tho purposos of 41 Ii li27 through 41 Ii li2Q and rules for 

3 the admission, sustod~•. transfer, and roloaso of persons in department pregran,s oxsept as otherwise 

4 pro¥idod 13y law. ~owo•,or, rules adopted 13y tho department may not amend or alter tho statutory pewors 

5 and duties of the state 13oard of pardons and parole, 

6 (13) su13jost to tho hmstions of tho department of aeministratien, lease or purshase lanes for use 

7 13y institutions ans slassify these lanes to Elotorn,ino those that may 130 most profitaely usod for agrisultural 

8 purposes, taking into sensieoration the nooes of all institutions for tho food produsts that san es gro•ncn 

9 or predusod on tho lanes ans tho relative >1aluo ef agrisultural 13rograms in tho treatment or roha13ilitation 

10 of tho persons sonfinee in tho institutiens; 

11 (s) sontrast with private, nonprofit Montana sorporations to ostal3Iish ans maintain 

12 sommunity 13asoe proroleaso sontors fer pur13osos of pref'laFin9 inmates of tho Montana stato prison who 

13 aro approashing parole oli9il3ility or disshargo for roloaso into tho somn,unity. Tho sontors shall provide a 

14 loss rostristivo om•ironmont than tho 13rison while maintaining aElo(luato soourit•,•. Tho oontors must 130 

15 operated in oeordination with other Elopartmont sorrostional pro9rams, insluein9 tho supervised roloaso 

16 pro9ram provieed for in Title 4e, shaptor 23, l'lart 4. This suesostion Eloos not affost tho department's 

17 authority to operate ans maintain oomrnunity 13ased proreloaso sontors, 

18 (d) utilize tho staff ans sorvisos of other state agonsios ans units of tho Montana university S','Stom, 

19 within their respostivo statutory funstions, to sarry oYt its fynotions 1c1ndor this title; 

20 (el propose pro!:Jrams to the le!:Jislaturo to rnoot ttcle projestoa lon!:J ran!:J0 neoss of institutions, 

21 inslusing pro!:Jrams and fasilitios for tho dia!:Jnosis, troatrnont, saro, and aftornaro of parsons plasod in 

22 institutions; 

23 {fl onsoura!:Jo the osta131ishn,ont of pro!:Jrams at tho losal ans institutional level for tho rohal3ilitation 

24 and odusation of aeult felony offenders; 

25 (!:J) administer all state ans federal tunes allosatod to tho Elopartmont for youth in need of 

26 supor>·ision and Elolin(luont youth, as defined in 41 Ii 103; 

27 (h) sollost and disseminate information rolatin9 to youth in nood of supor<,ision and dolin(llJont 

28 ~ 

29 (i) maintain aeo(luato data on plasoments that it hmds in order to koe13 the legislature properly 

30 informed of the sposifio information, 13y sato!:JOPf, relates to youth in need of supervision ans dolin(llJont 
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youth in out of horno saro fasilitios; 

2 (j} pro.,,ss funsin§ for ans plaso youth who are allo§oS or asjudisatod to be solinquent or in neos 

3 of supervision ans who are reforres or sommittos to tho sopartR1ont; 

4 (kl asrninistor youth eorroetional fasilitios; 

5 (I) provide sup0P 1ision, saro, and sontrol of youth roleasod frorn a stato youth sorrestional fasility; 

6 an4 

7 (ml use to R1a>,imum offisiensy the rosouroes of state §Overnment in a ooordinatod effort to: 

8 Ii) pro\•ise for ohildron in noed of teR1porary proteotion or oorrootional servioes; and 

9 (iii ooordinate and apply the prinoiplos of rnodorn institutional administration to tho institutions in 

10 the de,iartment. 

11 (2) The dol')artR=1ent and a l')rivato, nonprofit Montana sorporation ma•f not enter into a oontraot 

12 under subsestion (1 )lol for a period H1at oxooods 10 years. Tho pro><isions of 18 3 104 and 18 4 313 that 

1 3 lirnit tho torrn of a oontrast do not appl•I to a oontrast authorized ey suesootion { 1) {s). 

14 13) Tho dopartR'lont of oorrootions R'la\' ontor into oontraots with nonprofit sorporations or 

15 assooiations or pri•,•ato organi2ations to pro•;ide substitute sare for )•outh in nood of supervision and 

16 delinquent youth in youth saro fasilitios." 

17 

18 SestioR 31, Sostion e3 30 eOe, MCA, is amended to road: 

19 "a3 30 aOa. CoRtraet tiR'le limit. A oontraot entered into under e3 30 e04 R=1ay not oxsood a torrn 

20 of 30 years and R=1ust sontain pro•risions for renegotiation after 30 years. Tho provisions of 18 3 104 and 

21 +3-4--313 that liR'lit tho torR'I of a eontraot do not apply to a oontraot authorized sy e3 30 e04." 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 20. Section 60-2-11 2, MCA, is amended to read: 

"60-2-112. Competitive bidding. 11) Except as provided in subsections (2) through (4), when the 

estimated cost of any work exceeds $50,000, the commission shall let the contract by competitive bidding 

to the lowest responsible and responsive bidder. Award must be made upon the notice and terms that the 

commission prescribes by its rules. Mowo~·er, exoopt , .. hoA prohieitod B',' federal law, tho sommission shall 

R'lake awaras and sontrnsts in asooraanoe with 18 1 102 and 18 1 112. HOWEVER, EXCEPT WHEN 

PROHIBITED BY FEDERAL LAW, THE COMMISSION SHALL MAKE AWARDS AND CONTRACTS IN 

ACCORDANCE WITH 18-1-102 AND 18-1-112. 
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(2) The commission may let a contract by means other than competitive bidding if it determines 

2 that special circumstances so require. The commission shall specify the special circumstances in writing. 

3 (3) The commission may enter into contracts with units of local government for the construction 

4 of projects without competitive bidding if it finds that the work can be accomplished at lower total costs, 

5 including total costs of labor, materials, supplies, equipment usage, engineering, supervision, clerical and 

6 accounting services, administrative costs, and reasonable estimates of other costs attributable to the 

7 project. 

8 (4) The commission may delegate to the department the authority to enter, without competitive 

9 bidding, agreed-upon price contracts for projects costing $50,000 or less." 

10 

1 1 

12 

13 

14 

NEW SECTION. Section21. Repealer. Sections 181102, 181103, 181106, 181111, 

18 1112,18 1113,181114,18-4-131,18-4-225,184 234,18 7107,18-8-101, 18-8-102, 18-8-103, 

18-8-104, 18-8-105, 18-8-106, 18-8-111, and 18-8-112, MCA, are repealed. 

15 NEW SECTION. Section 22. Severability. If a part of [this act] is invalid, all valid parts that are 

16 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

17 applications, the part remains in effect in all valid applications that are severable from the invalid 

18 applications. 

19 

20 NEW SECTION. Section 23. Retroactive applicability. [Sections 6 aAa la 2 AND 10) and the 

21 repeal of 18-4-131 apply retroactively, within the meaning of 1-2-109, in the case of an unlawful 

22 solicitation for bid or unlawful award of a contract, to a claim, to a cause of action, or to a request for relief 

23 other than those authorized by [section +i l.QI, unless a fiAal j1,JelQA18At awardiAg aaA1ageo has aeen 

24 reAdered regaraiAg that olaifll, 681,JSB ef aotiBFI, er FBEfl,JBSt fer relief I;:irier te [the effeotive date ef this aot] 

25 A COMPLAINT WAS FILED IN DISTRICT COURT PRIOR TO JANUARY 1 1992. 

26 

27 ~IEW SECTION. SI.GTION 24. TERM IN tl,TION. SUSSeCTIGNS (4) /I.MD (a) oi;: 18 4 302 

28 TEi;tMl~l/1.TE GCTGSEi;t 1, 1 QQQ. 

29 

30 NEW SECTION. Section 24. Effective dates. (11 Except as provided in subsection (2), [this act) 
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is effective October 1, 1997. 

2 12) [Sections 6, le, 34, aAEl 30 2. 10, 22, AND 23 and this section] and the repeal of 18-4-131 

3 are effective on passage and approval. 

4 -END-
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HOUSE BILL NO. 139 

INTRODUCED BY SWANSON 

HB01 39 04 

2 

3 

4 

BY REQUEST OF THE DEPARTMENT OF ADMINISTRATION 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAW RELATING TO PUBLIC 

6 CONTRACTS; AMENDING MONTANA PROCUREMENT LAWS; leLIMl~JATl~JG PREFERENCES IN +m 

7 PROCIJRleMleNT PROCESS; MODERNIZING STATE PROCUREMENT PROCEDURE BY PROVIDING OPTIONS 

8 FOR SOURCE SELECTION, CLARIFYING TERMS AND PROCEDURES, AND STREAMLINING THE STA TE 

9 PROCUREMENT PROCESS; STATUTORILY /\PPROPRl/>,Tl~JG Tl-lie PROCleleQS OF 8 C.,LleS OJ; PROPERTY--; 

1 O PROVIDING EXCLUSIVE REMEDIES FOR UNLAWFUL SOLICITATIONS OR AWARDS; PROVIDING FOR THE 

11 PROCUREMENT OF CONSUL TING SERVICES IN THE SAME MANNER AS OTHER SERVICES ARE 

12 PROCURED; AMENDING SECTIONS 7 14 2404, 7 14 240e, 7 14 271e, 17 7 e02, 18-1-101, 18-4-122, 

13 18-4-123, 18-4-126, 18-4-132, 18-4-133, 18-4-141, 18-4-224, 18 4 231, 18-4-241, 18-4-242, 18-4-302, 

14 18-4-303, 18-4-304, 18-4-305, 18-4-309, 18-4-310, 18-4-312, 18 4 313, 18-4-402, 18 s 308, 18 e 101, 

15 18 7 1Q4, 18 7 1 Os, 18-8-211, e3 1 203, e3 30 eOe, AND 60-2-112, MCA; REPEALING SECTIONS 

16 rn 1102,101103,1011oe,101111,1s 1112,1s 1113,101114,18-4-131,18-4-225,18 4 n4, 

17 Hi 71Q7, 18-8-101, 18-8-102, 18-8-103, 18-8-104, 18-8-105, 18-8-106, 18-8-111, AND 18-8-112. 

18 MCA; AND PROVIDING EFFECTIVE DATES Af®r AND A RETROACTIVE APPLICABILITY DATE, 1'\~JD A 

19 Trn~mJt\TIO~J QAH." 

20 

21 WHEREAS, the Montana Supreme Court held in ISC Distributors, Inc. v. Trevor, 273 M 185,903 

22 P2d 170 ( 1995), that an unsuccessful bidder on a state contract may sue the state for money damages 

23 under Title 18, chapter 4, MCA, commonly known as the Montana Procurement Act; and 

24 WHEREAS, a judgment for damages in a state contract suit brought pursuant to the Montana 

25 Procurement Act makes Montana taxpayers pay twice for the same product; and 

26 WHEREAS, in enacting the Montana Procurement Act, the Legislature did not intend to allow 

27 disappointed bidders on state contracts to be awarded damages under the Montana Procurement Act, but 

28 rather intended that the exclusive remedies of a disappointed bidder be the remedies provided in section 

29 18-4-242, MCA, which do not include the award of money damages to an unsuccessful bidder; and 

30 WHEREAS, the Montana Supreme Court held in Meech v. Hillhaven West. Inc., 238 M 21, 776 P2d 
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488 ( 1989), that no fundamental right to a particular cause of action or remedy exists under Montana law 

2 and that Article 11, section 16, of the Montana Constitution requires only that some remedy be provided for 

3 every wrong, and the Supreme Court held in Continental Oil Co. v. Montana Concrete Co., 63 M 223, 207 

4 P 116 (1922), and General Agriculture Corp. v. Moore, 166 M 510,534 P2d 859 (1975), that the 

5 Legislature may repeal a statutory cause of action or remedy during the pendency of a civil action invoking 

6 the remedy; and 

7 WHEREAS, according to section 1-2-110, MCA, a statute may be repealed at any time by the 

8 Legislature, and persons acting under any statute are considered to be acting in contemplation of the 

9 Legislature's power to repeal the statute; and 

1 O WHEREAS, it is the intent of the Legislature by enacting [sections Ii, 1 e, and 3e 2. 10, AND 23] 

11 and repealing section 18-4-131, MCA, to reverse the holding of the Supreme Court in the ISC case as to 

12 the availability of the remedy of money damages; and 

13 WHEREAS, it is the intent of the Legislature by enacting [section~ 23] to make the reversal of 

14 the ISC case apply retroactively, e>'en te the 13artieo in the lli£. saoe, 1:;1nless a iinal j1:;1d9ment is ebtainod ,n 

15 that sase befere [tho offesti~·o date el this astl, as 13revid0d in [sestien 3e] UNLESS A COMPLAINT WA~ 

16 FILED IN DISTRICT COURT PRIOR TO JANUARY 1, 1992. AS PROVIDED IN [SECTION 231. 

17 

18 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

19 

20 

21 

Sestien 1. Sestien 7 11 2104, MCA, is amended te reaa: 

"7 14 2404. Cempetiti>1e bills fer sount'I roaEI oontraote. eash bidder shall som13ly ..,ith the 

22 r0q1:;1irements of Title 18, sha13tor 1, 13art 2. The sentrast shall .!:!J..!a!fil bo awaraed to the le·A·ost ros13ensible 

23 and rosaensive bisEler iA assorElanso witl=i tl=ie req1:;1iremeAts et 18 1 102, 18 1 11 2, aAEI Title 18, sl=ia13t0r 

24 2, 13art 4, aAS the be are A'la',' reseri~e the ri9ht to rejest aA't' ans all bias. \A.then there is AB 13r0,.ailin!J rate 

25 ef "'a9es sot b',' sellosti•Jo ear!jainiA!J, the boars sl=iall aetermine tho 13re~•ailin!J raM te be stated in the 

26 seAtrast." 

27 

28 

29 

30 

Sestion 2. Sestien 7 14 2406, MCA, is amenaes to reaa: 

"7 14 2406. Contrasts for briElges. ( 1) All aids for seAsH1:;1sti0n er re13air ef brid9es st:iall .!:Ellifil 

meet those req1:;1iromonts; 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

1 3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

(al If tl:~e se13artR'lent of trans~rnrtation has aso13t0s or esta13Iishes a standard plan and 

s13osifisations, tho biss R'lust be sutlR'littss thsreen en the stansars plan ans spesifisations. 

lbl /\II biss R'lust be soalod. Eash bidder shall R'IBBt tho r0E1uiroR'lonts of Title 1 8, sha13t0r 1, 13art 

121 Tho boara may rojast an)• ans all bids. If a sontrast is awarsad, the boars shall ao so awara 

the oontrast in assordanse with the roE1uiromonts of 18 1 102, 18 1 112, and Title 18, ohaptar 2, pan 4. 

When thoro is no pre11ailin§ rats sf "'3§BB set ey sollostivo bar§Jainin§, tho board shall determ1ne the 

13re11ailing rato to be stated in tho oontrast. The sentrast must bo entoros "'Ith the unanimous oonsent of 

tho moml3ors of the beard. 

(31 Botero enterin§ u13on 13ert0rman0e of tl=ie work, tl=ie santrastor shall oom13I)1 1vith the 

roE1uirements sf Title 18, ol=ia13ter 2, 13art 2. J;'ar the 13ur13osos of those sestians ¥•itl=i relatian to oontraots 

with tho board, a santrast shall not be iLBQ! s0R'l13iotod until the 13aard, while formally oonvonod, 

affirmati•;ely assopts all of tho work thoreldneler el one ldndor tho santrast." 

SostioR 3. Ssstien 7 14 2718, MCA, is amended to road: 

"7 14 2716. A~-.•arEI of seRtrast b•,' lesal impreuomoRt Elistrist. (1) If tho sommittoo awards a 

sontrast, it shall as sa in assardanso with tho FOElldiromonts sf 18 1 1 Q2, 18 1 112, ans Title 18, oha13t0r 

2, 13art 4. Whon there is na pro~•ailing rate ef wa§os set 13y sallostivo 13ar§ainin§, the s0mmIttee shall 

dotermino tho prevailing rato to so stated in tho santrast. 

(21 Partial payments may es pro11id0d for in tho sontrast and paid when sortifiod b•r tho ooldnty 

SldP,'Byor and sommittoo." 

SestieR 4. Sostian 17 7 iiQ2, P4C/I, is arnondod to road: 

"17 7 602. Stat1,1terl' apprepriatieR& ElefiRitieR req1,1i&itos fer ¥alidity. ( 1) A statldtary 

apprapriatian is an ap13rofHiatien R'lado by porrnaRont law that a1,1thori2es Sf'lOAdin§ 13y a state agonoy 

witROldt the Rood for a 13iennial logislati,;e appropriation er Bbldgot amendment. 

(2) lix.se13t as JalFB¥idad in SldBsestion (4), te ea effosti"B, a statldtary appro13riatian must som13I',• 

with 130th at the fello..,ing 13r011isiens; 

(a) Tho law sontaining tho statbltory aldthority FR Id St 13a listed in sul3sestion ( 3). 

(13) The la~" er 13ortion ef the law making a statbltory appr013riati0n must s13osifisally state that a 

: Legislative 
')Services 
~,j!ivision 

- 3 - HB 139 



5 5th Legislature H80139.04 

statbltory approwiation is R'taele as pravieleel in this section. 

2 13) The follo 1.,.in§ laws are the onl~· laws sontainin§ stateitory appropriations: 2 Q 202; 2 17 1 Oli; 

3 2 Hl 812;3 6 Q01;6 13 403;10 3 203;10 3 310;10 3 312;10 3 314;10 4 301;11:i 1 111;16 23 706; 

4 Hi 30 196; 16 31 702; 16 37 117; 16 3g 202; 16 66 121; 16 70 1 01; le 1 404; Hi 1 410; 16 1 411; 

5 1611 308; 17 3106; 17 3 212; 17 li 404; 17 e 424; 17 e 804; 17 6 101; 17 6 201; 17 7 304; 

6 1B 6 101; 1B 11 112; 19 2 li02; 1Q 6 70Q; lQ Q 1007; lQ 17 301; 1918 612; 1Q Hl 613; 191B 606; 

7 19 19 206; lQ 1Q '.We; lQ 1Q 606; 20 g 107; 20 g 111; 20 9 361; 20 26 Hi03; 23 e 136; 23 e 306; 

a 23 e 409; 23 e 610; 23 e 612; 23 e 631; 23 7 301; 23 7 402; 32 1 e37; 37 43 204; 37 el soi: 

9 39 11 e03; 39 11 Q07; 39 11 2321; 39 11 2e04; 44 12 206; 44 13 102: 60 4 623; so 6 232; 

10 60 40 206; e3 6 1eo; 63 6 703; e3 24 206; 60 2 220: 67 3 2oe: 7e 1 1101; 7e e 1108; 7e 6 214; 

11 76 11 313; 76 12 123; go 2103; go 2 222; go 4 416; Bl e 111; g211 136; g2 11 161: Be 1 220; 

12 file 20 402; QO 3 301; 90 4 21e; 90 6 331; QO 7 220; QO 7 221; anel QQ Q 306. 

13 141 Thero is a stateitory appropriation ta pa•1 the principal, interast, praR'tiblR'IS, anel soots of isseiin§, 

14 pavin§, anel soseirin§ all bonels, notes, or other obli§ations, as eleio, that l=ia11e boon abltharizeel anel issbloel 

15 peirsblant to the laws of Montana. A§ensios that have ontoroel into a§FOOR'tonts abltharizeel by the laws of 

16 Montana ta pay tl=io state Hoaseiror, for elepasit in assarelanse with 17 2 101 throei€Jh 17 2 107, as 

17 eloterFRineel bv tl=ia state treasmer, an aR'tOblnt Sblffisient ta pay tl=ie principal anel interest as Elbie an tl=ie 

18 banels or notes have statbltory appropriatien ablthorit·r fer the payFRents !In Gblbsestion !31: pbirsblant ta sec. 

19 7, Ch. 667, L. 1991, the inslblsion of 1 Q 6 709 terFAinatos bipon death af last raoipiant eli§ibla for 

20 s1,1pploFR0ntal eenefit; anel p1,1rs1e1ant ta ses. 7!2), Giel. 29, b. 1996, ttle insl1e1sien of 16 30 196 terFRinates 

21 JbilV 1, 2001 I" 

22 

23 Section 1. Section 18-1-101, MCA, is amended to read: 

24 "18-1-101. Definitions. +-+till Unless the context requires otherwise, in this title;: "departFRent" 

25 ttlo followin§ elefinitions apply: 

26 (1 I "biopartFAent" "DEPARTMENT" means the department of administration provided for In Title 

27 2, chapter 15, part 10. 

28 12) Unless tho sontext roqbliros otherwise, in this part ttlo follo•;•in§ elefinitiens apply: 

29 la) "Gooels" FReans Sbipplies, 0q1e1ipFR0nt, FRaterials, GOFRFReelities, anel speoially FRanblfaote1reel 

30 praeli,sts 
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(bl "Montana made" means manufastured or produsod in this state and made with tho: 

2 Ii\ uso of parts, materials, or supplies of whish li0% or moro were manufasturod or s1rodused 1n 

3 this state; er 

4 iii) el+lflleymont el porsens of ·,·hoffi 130°~ er ffiere are 13ena fide residents of Montana as defined 

5 in 182401. 

6 (ol "Nonrosidont 13iddor" !+loans a bidder whoso rosidonoo is not in this state as deterffiined under 

7 rn 1 103. 

8 +4+121 UNLESS THE CONTEXT REQUIRES OTHERWISE, IN THIS PART, THE FOLLOWING 

9 DEFINITIONS APPLY: 

10 (A) "GOODS" MEANS SUPPLIES, EQUIPMENT, MATERIALS, COMMODITIES, AND SPECIALLY 

11 MANUFACTURED PRODUCTS. 

12 (B) "MONTANA-MADE" MEANS MANUFACTURED OR PRODUCED IN THIS STATE AND MADE 

13 WITH THE: 

14 (I) USE OF PARTS, MATERIALS, OR SUPPLIES OF WHICH 50% OR MORE WERE MANUFACTURED 

15 OR PRODUCED IN THIS STATE: OR 

16 Ill) EMPLOYMENT OF PERSONS OF WHOM 50% OR MORE ARE BONA FIDE RESIDENTS OF 

17 MONTANA AS DEFINED IN 18-2-401. 

18 (C) "NONRESIDENT BIDDER" MEANS A BIDDER WHOSE RESIDENCE IS NOT IN THIS STATE AS 

19 DETERMINED UNDER 18-1-103. 

20 jQ)_ "Public agency" means a department, commission, council, board, bureau, committee, 

21 institution, agency, government corporation, or other entity, instrumentality, or official of the legislative, 

2 2 executive, or judicial branch of this state and its political subdivisions, including the board of regents and 

23 the Montana university system. 

24 (el "Resident bieleler" moans a eielelor 1t•hoso rosielonso is in this state as determined under 

25 18 1 103. 

26 

27 

28 

29 

30 

ffi(E) "RESIDENT BIDDER" MEANS A BIDDER WHOSE RESIDENCE IS IN THIS STATE AS 

DETERMINED UNDER 18-1-103. 

IF) "Written" means that whenever written or in-writing determinations or documents are required, 

the public agency responsible for the procurement may specify an appropriate visual medium, such as by 

computer transmission or by facsimile machine transmission, in the specifications, contract, or rules of the 

- 5 - HB 139 



55th Legislature 

2 

3 

4 

public agency." 

Section 2. Section 18-4-122, MCA, is amended to read: 

"18-4-122. Purpose. The underlying purposes and policies of th'1s chapter are to: 

HBOl 39.04 

5 (1) simplify, clarify, and modernize the law governing procurement by the state of Montana; 

6 121 permit the continued development of procurement policies and practices; 

7 (3) make as consistent as possible the procurement laws among the various jurisdictions; 

8 (4) provide for increased public confidence in the procedures followed in public procurement; 

9 (5) ensure tl=1o fair anel equitable treatment of all parsons wl=1o cleal wit1=1 tho prosuromont system 

1 O of tho state 9rovicl0 tho oxslusivo r01=110cli0s for unla,.,ful bicl solisitations or sontrast awarels; ENSURE THE 

11 FAIR AND EQUITABLE TREATMENT OF ALL PERSONS WHO DEAL WITH THE PROCUREMENT SYSTEM 

12 OF THE STATE; 

13 (6) provide increased economy in state procurement activities and maximize to the fullest extent 

14 practicable the purchasing value of public funds of the state; aAe 

15 (7) foster effective, broad-based competition within the tree enterprise system-;-aM 

16 18) proviso saf011uarels for tho rnaintonanso of a prosurornont svstorn of quality anel integrity 

17 (8) PROVIDE SAFEGUARDS FOR THE MAINTENANCE OF A PROCUREMENT SYSTEM OF QUALITY 

18 AND INTEGRITY: AND 

19 19) PROVIDE THE EXCLUSIVE REMEDIES FOR UNLAWFUL BID SOLICITATIONS OR CONTRACT 

20 AWARDS." 

21 

22 Section 3. Section 18-4-123, MCA, is amended to read: 

23 "18-4-123. Definitions. In this chapter, unless the context clearly requires otherwise or a different 

24 meaning is prescribed for a particular section, the following definitions apply: 

25 (1) "Business" means a corporation, partnership, individual, sole proprietorship, Joint-stock 

26 company, joint venture, or other private legal entity. 

27 (2) "Change order" means a written order, signed by an authorized department representative, 

28 directing the contractor to make changes which the changes clause of the contract authorizes the 

29 department to order without the consent of the contractor. 

30 13) "Contract" means all types of state agreements, regardless of what they may be called, for the 
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procurement or disposal of supplies or services. 

2 (4) "Contract modification" means a written alteration in specifications, delivery point, rate of 

3 delivery, period of performance, price, quantity, or other provisions of a contract accomplished by mutual 

4 action of the parties to the contract. 

5 (51 "Contractor" means a person having a contract with a governmental body. 

6 (6) "Data" means recorded information, regardless of form or characteristic. 

7 I 7) "Department" means the department of administration. 

8 (8) "Designee" means~ an authorized representative of a person holding a superior position 

9 (9) "Director" means the director of the department of administration. 

10 ( 10) "Employee" means an individual drawing a salary from a governmental body, whether elected 

11 or not, and any noncompensated individual performing personal services for a governmental body. 

12 ( 11) "Governmental body" means a department, commission, council, board, bureau, committee, 

13 institution, legislative body, agency, government corporation, or other entity, instrumentality, or official of 

14 the executive, legislative, or judicial branch of this state, including the board of regents and the Montana 

15 university system. 

16 (12) "Grant" means the furnishing by the federal government of assistance, whether financial or 

1 7 otherwise, to a person or agency to support a program authorized by law. It does not include an award 

18 whose primary purpose is to procure an end product, whether in the form of supplies or services. A 

19 contract resulting from 6tl6R an award is not a grant but a procurement contract. 

20 ( 131 "Person" means any business, individual, union, committee, club, other organization, or group 

21 of individuals. 

22 (141 "Printing" means the reproduction of an image from a printing surface generally made by a 

23 contact impression that causes a transfer of ink or the reproduction of an impression by a photographic 

24 process and includes graphic arts, typesetting, binding, and other operations necessary to produce a 

25 finished printed product. Printing does not include rebinding or repair by a library or an office, department, 

26 board, or commission thereof of books, journals, pamphlets, magazines, and literary articles held as a part 

27 of its library collection. 

28 ( 15) "Procurement" means buying, purchasing, renting, leasing, or otherwise acquiring any supplies 

29 or services. It also includes all functions that pertain to the obtaining of any supply or service, including 

30 description of requirements, selection and solicitation of sources, preparation and award of contract, and 
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all phases of contract administration. 

2 ( 16) "Procurement officer" means any person OO+'f authorized to enter into and administer contracts 

3 and make written determinations with respect th0r0t0 to contracts. The term also includes an authorized 

4 representative acting within the limits of R+s the representative's authority. 

5 (171 "Purchasing agency" means any governmental body, other than the department, WfliBB that 

6 is authorized by this chapter or its implementing rules or by way of delegation from the director to enter 

7 into contracts. 

8 (181 "Services" means the furnishing of labor, time, or effort by a contractor, not in11ol·,ing the 

9 deli·,ery of a s~esifis end ~rsdust other than re~orts ','Vhish are FRerelv incidental to the required 

1 0 ~erforFRanse. The term does not include consulting services as defined in 18 8 102, those s0r11is0s listos 

11 in 18 8 103, employment agreements or collective bargaining agreements, the provision sv ~rovidors of 

12 human services regulated s~• a state agency administered by the department of public health and human 

13 services, or services related to construction contracts. 

14 ( 1 9) "Supplies" means all property except as otherwise provided by law, including but not limited 

15 to equipment, materials, printing, and commodities, and excluding land or any interest in land. 

16 (20) "Using agency" means any governmental body of the state wl:iiGR that utili2os uses any 

17 supplies or services procured under this chapter. 

18 (21) "Vendor" means a person who offers or may offer supplies or services to a public agency." 

19 

Section 4. Section 18-4-126, MCA, is amended to read: 20 

21 "18-4-126. Public access to procurement information -- records -- retention. ( 1 I Procurement 

22 information is a public writing and must be available to the public as provided in 2-6-102 and 18-4-304. 

23 (21 All procurement records must be retained, managed, and disposed of in accordance with the 

24 state records management program, Title 2, chapter 6. 

25 (31 Written determinations required by this chapter must be retained in the appropriate official 

26 contract tile of the department or the purchasing agency administering the procurement in accordance with 

27 the state records management program." 

28 

29 

30 

Section 5. Section 18-4-132, MCA, is amended to read: 

"18-4-132. Application. ( 1 I l.11ee~t ae ~ro•,ided in 1 ii 4 31 3, whioh a~~lies retroasti11ely to 
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1elecommt1risations eE1t1ipFAent ans systems ans sata processing eE1t1ipR"lent acE1t1ires t1nElor 01Eisting 

2 contracts, leases, or rental agreements, anEI st113ject to the terFAs of st1ch agreements, this chapter applies 

3 onl•r to sontrasts solir;itos or ontoroEI into af1or Jant1ary 1, 1 Q84, t1nloss tho parties agroe to its applisation 

4 to a Gontract solisitos or entores into prior to January 1, 1 Q84. 

5 t.:l.+ This chapter applies to expenditure of public funds irrespective of their source, including federal 

6 assistance money, by this state acting through a governmental body, as defined in 18-4-123, under any 

7 contract+~ but this This chapter does not apply to either grants or contracts between the state and its 

8 political subdivisions or other governments, except as provided in part 4. This chapter also applies to the 

9 disposal of state supplies. Nothing in this This chapter or iR rules adopted thereunsor pursuant to this 

10 chapter prevents do not prevent any governmental body or political subdivision from complying with the 

11 terms and conditions of any grant, gift, bequest, or cooperative agreement. 

12 +J.l,@ This chapter does not apply to construction contracts. 

13 M+Ql This chapter does not apply to expenditures of or the authorized sale or disposal of 

14 equipment purchased with money raised by student activity fees designated for use by the student 

15 associations of the university system. 

16 te+HJ. This chapter does not apply to contracts entered into by the Montana state lottery that have 

1 7 an aggregate value of less than $250,000. 

18 15) This chapter does not apply to employment of: 

19 la) a registered professional engineer, surveyor, real estate appraiser, or registered architect; 

20 lb) a physician, dentist, pharmacist, or other medical, dental, or health care provider: 

21 (d an expert witness hired tor use in litigation, a hearings officer hired in rulemaking and contested 

22 case proceedings under the Montana Administrative Procedure Act, or an attorney as specified by executive 

23 order of the governor: 

24 (d) consulting actuaries; 

25 (el a private consultant employed by the student associations of the university system with money 

26 raised from student activity fees designated for use by those student associations: 

27 (fl a private consultant employed by the Montana state lottery; 

28 (g) a private investigator licensed by any iurisdiction: or 

29 (hi a claims adiuster." 

30 
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Section 6. Section 18-4-133, MCA, is amended to read: 

2 "18-4-133. Purchases exempt from general requirements. I 1) i;;resh fri.its and vegetables, othor 

3 than fl0tatoes, FAay net be insli.sed in the si.pplios to so pi.rohased as flravidod in this ohafltor. Tho 

4 eopartrnont rna 1~ allow a state agonG1, 1 or institi.tion to flUrGhase iresh iruits anEl vegetasles. An iteFAizeEl 

5 aosoLmt FAi.st se kept of these f3i.rshasos, and tho aooount FAust se furnishes to tho SOflartFAont. 

6 ~ When immediate delivery of articles or performance of service is required by the public 

7 exigencies, the articles or service required may be procured by open purchase or contract at the place and 

8 in the manner in which the articles are usually bought and sold or the services engaged between individuals 

9 but under the direction of the department. 

1 O ~W The department of administration may exempt the department of corrections and the 

11 department of public health and human services from the provisions of this chapter for the purchase of 

1 2 suitable clothing by the department of corrections and the department of public health and human services 

1 3 for residents of its institutions and community-based programs. 

14 {4-H.~ As used in this section, "suitable clothing" means styled, seasonable clothing, which will 

15 allow the resident to make a normal appearance in the community." 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 7. Section 18-4-141, MCA, is amended to read: 

"18-4-141. Contract transfers and collusion prohibited -- violations and penalty. ( 11 ~[!;_contract 

or order or any interest theroiR in a contract or order may not be transferred, assigned, or subcontracted 

by the party to whom the contract or order is given to any other party without the express written approval 

of the state, and the state may declare void any unapproved transfer, assignment, or subcontract. ~ 

aflproval of a transfer, assignmoRt, er susoontraot may release tho arigiRal osligor or his si.retios froFA their 

osligations to tho state i.Rder the oontraot or order. 

(2) Collusion or secret agreements between bidders for the purpose of securing any advantage to 

the bidders as against the state in the awarding of contracts is prohibited. The state may declare the 

contract void if the department finds sufficient evidence after a contract has been let that the contract was 

obtained by a bidder or bidders by reason of collusive or secret agreement among the bidders to the 

disadvantage of the state. 

( 31 All rights of action for a breach of a contract by the contracting parties are reserved to the 

state. 
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14) A person who violates the provisions of 2-2-201 or this section, or both, is guilty of a 

2 misdemeanor and shall be fined not less than $500 or more than $5,000, and the state of Montana may 

3 at its option declare any contract in violation of the provisions of 2-2-201 or this section, or both, vord ab 

4 inrtio." 

5 

6 Section 8. Section 18-4-224, MCA, is amended to read: 

7 "18-4-224. Contract clauses -- rules. ( 1) The department may aE1013t rules 130rR11tting or requiring, 

8 in rts discretion, permit or require the inclusion of clauses providing for adjustments in prices, time of 

9 performance, or other appropriate contract provisions relating to the following subjects: 

1 O (a) the unilateral right of the state to order in writing: 

11 Ii) changes in the work within the scope of the contract; and 

12 (ii) temporary work stoppage or delay of performance; and 

13 lb) variations occurring between estimated quantities of work in a contract and actual quantities. 

14 12) Adjustments in price pursuant to clauses established under subsection 11) must be computed 

1 5 in one or more of the following ways: 

16 (a) by agreement on a fixed price adjustment before commencement of the pertinent performance 

1 7 or as soon 0=1eroaft0r after commencement of performance as practicable; 

18 lb) by unit prices specified in the contract or subsequently agreed upon; 

19 le) by the costs attributable to the events or situations under &YGR clauses established under 

20 subsection (1) with adjustment of profit or fee, all as specified in the contract or subsequently agreed upon; 

21 or 

22 Id) in 6-HGf:\ any other manner as the contracting parties may mutually agree.;--ei: 

23 (al in ti:to assenso of a€jroon,ent sv ti:te parties, sy a unilateral detorn,ination sv ti:to state of tl:to 

24 sosts attrisutaslo to tl:te e><oRts or situations unEler susl:1 slausos witA aEljustRlent ef 13rafit or tee, all as 

25 soR113uteEI s~· ti:to state in asserdanso witl:1 ap13lisasl0 sestiens of tl:10 rules aEle13teEI unElor 18 4 220. 

26 131 The department may aElopt rules 130rR1iUin€J er ro1a1uirin9 , in its discretion. permit or require the 

27 inclusion in state contracts of clauses providing for appropriate remedies and relating to the following 

28 subjects: 

29 (a) liquidated damages, as appropriate; 

30 lb) specified excuses for delay or nonperformance; 
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lei termination of the contract for default; and 

2 Id) termination of the contract, in whole or in part, for the convenience of the state. 

3 (4) The director or the head of a purchasing agency may vary the clauses established by the 

4 department under subsections 111 and (3) for inclusion in any particular state contract. Any variations must 

5 be supported by a written determination that states the circumstances justifying·~ the variation. Notice 

6 of any material variation must be stated in the invitation for bids or request for proposals. 

7 (5) Regardless of a provision in a contract, the department may accept a lower price or better value 

8 offered by a contractor." 

SestieR 13, 19eetien 18 4 231, MG/\, is an:iended te read: 

9 

10 

11 

12 

13 

14 

15 

"18 4 231, DefiRitien ef spesifisatien, As lclsed in 18 4 231 thrOlcl!Jh 18 4 234 18 4 233, 

"s13esifisation" n:ieans an~' dessri13tien of the physisal or flclnstienal sharasteristiss or of the natme ef a 

Slcll313I¥ or servise. It n:iay 1nsllclde a dessri13tion of any reqlcliren:ient for inspesting, testin!J, or 13re13aring a 

s1a1313ly er ser'"ise tar eelivery." 

16 Section 9. Section 18-4-241, MCA, is amended to read: 

17 "18-4-241. Authority to remove or suspend fFem •,•endeFs' list vendor. 11) The department may 

18 remove a~ vendor for cause from consideration for award of contracts by the state. The ren:io 11al n:iav 

19 net be fer a perioEl ef n:iore than 3 years, 

20 12) The department may temporarily suspend a~ vendor from consideration for award of 

21 contracts if there is probable cause to believe that the ~ vendor has engaged in activities that may 

22 lead to removal. The &lcl&Jlensien n:iay net be fer a 13erioe e><seeeing 3 n:ionths lclnless !fan indictment has 

23 been issued for an offense that would be a cause for removal under subsection (3), in whish ease the 

24 suspension must, at the request of the attorney general, remain in effect at a minimum until after the trial 

25 of the suspended~ vendor. The authority to remove or suspend must be exercised in accordance with 

26 rules adopted by the department. 

27 (3) The causes for removal or suspension include the following: 

28 (a) violation of contract provisions, as set forth in subsections (3)Ia)(i) and (3)(a)(ii), of a character 

29 wfliGfl that is regarded by the department to be so serious as to justify removal action: 

30 (i) deliberate failure without good cause to perform in accordance with the specifications or within 

legis/ativ• 
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the time limit provided in the contract; or 

2 Iii) a recent record of failure to perform or of unsatisfactory performance in accordance with the 

3 terms of one or more contracts, provided that failure to perform or unsatisfactory performance caused by 

4 acts beyond the control of the contractor may not be considered to be a basis for removal; 

5 (bl failure to respond to a number of solicitations over a period of time as determined by the 

6 department in accordance with rules, and after adequate "'Fitten netioe to the affeoted person of the Intorn 

7 to remo,·e or suspene or failure to provide the department with a correct address; 

8 (cl any other cause that the department determines to be so serious and compelling as to affect 

9 responsibility as a state contractor, including removal by another governmental entity fer any oause listeG 

10 in the Elepartment's rules; and 

11 (d) failure to comply with the provisions of Title 39, chapter 51, or Title 39, chapter 71 . 

12 (4) The department shall issue a written decision to remove or suspend a vendor, stating the 

13 reasons for the action taken, for reasons other than those reasons provided in subsection (3)(b). A copy 

14 of the decision must be mailed or otherwise furnished immediately to the person vendor involved." 

Section 10. Section 18-4-242, MCA, is amended to read: 

1 5 

16 

17 "18-4-242. Remedies prier te aAd attar au,1ard Exclusive remedies for unlawful solicitation or 

18 award. ( 11 U This section establishes the exclusive remedies for a solicitation or award of a contract 1& 

1 9 determined to be in violation of the law,-tfle~ 

20 12) Except for small purchases or limited solicitations made pursuant to 18-4-305, a bidder, offeror, 

21 or contractor aggrieved in connection with the solicitation or award of a contract may protest to the 

22 department. The protest must be submitted to the department in writing no later than 14 days after 

23 execution of the contract. 

24 (3) If the protest is not resolved by mutual agreement, the department shall issue In writing a 

25 decision on the protest within 30 days after receipt of the protest. The decision must: 

26 (al state the reason for the action taken by the department w '7 regard to the contract; and 

27 lb) inform the aggrieved party of the party's right to request, within 14 days after the date of the 

28 department's written decision, a contested case hearing pursuant to the Montana Administrative Procedure 

29 Act. 

30 (4) In a protest or contested case proceeding, the department may appl•,1 the remesies~ 
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appropriate case, order a remedy provided in s.ibsostions (2) ans (3) subsection (5) or (6). 

2 rn@ If ~JFior to before an award it is determined that a solicitation or proposed award of a contract 

3 is in violation of law, the solicitation or proposed award ~ may be: 

4 ( a) canceled; or 

5 (b) revised to comply with the law. 

6 4-J}J.fil (a) If after an award it is determined that a solicitation or award of a contract is in violation 

7 of law and the person awarded the contract has not acted fraudulently or in bad faith, the contract may 

8 be: 

9 (i) ratified and affirmed, provided it is determined that doing so is in the best interests of the state; 

10 or 

11 (ii) terminated, and the person awarded the contract must be compensated for the actual expenses 

12 reasonably incurred under the contract, plus a reasonable profit, f')rior to before the termination. 

13 (b) If after an award it is determined that a solicitation or award of a contract is in violation of law 

14 and the person awarded the contract has acted fraudulently or in bad faith, the contract may be: 

15 (i) declared void; or 

16 (ii) ratified and affirmed if~ that action is in the best interests of the state, without prejudice 

17 to the state's rights to appropriate damages. 

18 (4) In tt:lo 0¥0At tA0 R'lattor is F0l'i811'08 B',' a so.irt, tAO so.irt R'l8',' 8f')fi)I~• tR0 68R'I0 F0R'I0Sios fi)f0¥idod 

19 iR suBsee1:ions {2) aFlel (3). 

20 (7) The exclusive method of judicial review of a solicitation or award by the department pursuant 

21 to this chapter is by a petition for judicial review pursuant to 2-4-702. In a proceeding pursuant to that 

22 section, the court may, in an appropriate case, order a remedy provided by subsection (5) or 16) of this 

23 section. Except as provided in subsections (6)(a)(ii) and (6)(b)(ii), there is no right under any legal theory 

24 to recover a form of damages or expenses for a solicitation or award of a contract in violation of law. Any 

25 other claim, cause of action, or request for relief for solicitations of awards allegedly made in violation of 

26 law may not be heard or granted by a district court other than as provided in this section. 

27 (8) The state is not required to delay, halt, or modify the procurement process pending the result 

28 of a protest, contested case proceeding, or judicial review. 

29 (9) The department may adopt rules governing the protest of solicitations and awards." 

30 
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Section 11. Section 18-4-302, MCA, is amended to read: 

2 "18-4-302. Methods of source selection. I 1 I Unless otherwise authorized by law, all state 

3 contracts for supplies and services must be awarded by oompotitii•o soaloel l:lideling, pursuant te 1 8 1 J0J. 

4 oxoopt a6 provieloel in 1 8 4 133, 1 8 4 304 thrOUl'Jh 1 8 4 306, ohaptor6 €i anel 8 of a source selection 

5 method provided for in this title, anEl sussootions 12) anel (31 of this sootion. Supplies or services offered 

6 for sale, lease, or rental by public utilities are exempt from this requirement if the prices of the supplies or 

7 services are regulated by the public service commission or other governmental authority. 

8 12) At the time that the department or a ~rnrohasinl'J another agency opens bids or proposals, if a 

9 supplier's current publicly advertised or established catalog price is received at or before the time that the 

1 O bids or proposals are opened and is less than the bid of the lowest responsible and responsive bidder or 

11 offerer or improves upon the conditions for the best proposal received using the same factors and weights 

1 2 included in the proposal, the department or purohasin!l agency may reject all bids and purchase the supply 

13 from that supplier without meeting the requirements of 18-4-303 through 18-4-306. 

14 (3) An office supply procured by the department's central stores program through sulk pwohaso 

15 or proo1Jroel unelor a term oontraot may be purchased by a purohasing an agency, without meeting the 

16 requirements of 18-4-303 through 18-4-306, from a supplier whose publicly advertised price, established 

17 catalog price, or discount price offered to the purohasin9 agency is less than the price offered by the central 

18 stores program or unelor tho term oontraot if the office supply conforms in all material respects to the terms, 

19 conditions, and quality offered by the central stores program or unelor the term oontraot. A state office 

20 supply term contract must include a provision by which the contracting parties acknowledge and agree to 

21 the provisions of this subsection. 

22 14) o oontraot for supplies OF ser>•ioes, OF sett:!, l~ffGRM"TIGN TeClal~lGbGGY SYSTeMS O,ND 

23 SERVICES may so ne!JOtiatod, in aooorelanee witt:I Elepartmont rules anEl ,,..,itt:1 the approval of tt:lo eopartmont 

24 dirootor, Elirootly u1itt:I a "onetor witt:lo1Jt 1Joinq oompotiti¥o ooaloEl aieteinq or a oompotiti¥e sealed proposal 

25 l~I occor;ii;;ioMCI! WITM Ql!?ORTMl!~IT Rblbl!S O~IQ 'NITM TMI! A??RGV/\b m;: Ti-,E DE?ARTME~IT 

26 Qlr;!liiCTGR. /\ eontrast may so awareeet eursuant to this sootion only wt:ion it io aEl•,anta!Joous to the state 

27 ta use eirost ne!Jotiation in the proouFement af ne,,,.. or unig1Je reguiremonto af the state, in tt:lo aros1Jromont 

28 of new tost:lnologios, or ta ast:lie.,ce seat net vall,Je. TMlii Qlii?O RTMliiNT SMAbb Rlii?GRT !\~IY ACTIVITY 

29 'JSING TMIS MeTMOQ GF ?ROCUReMlii~JT TG TM!! bl!Glab">TIHI! Fl~IA~ICI! COMMITTEE. 

30 jlj) Tt:io etopartmont may, on eet:ialf of a stato agensy, partisipate in, spanoar, sone1Jst. or 
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asn:1inistsr a AN INFORMATIO~I TECl=INObOGY sentrast er ether l~JFORM/\TIO~J TECl=l~JObOGY business 

2 

3 

4 

5 

6 

7 

relatienshi@ in a see@erative @urshase @Ursuant te 18 4 4 02 v,ith ene er mere @ublis agensies, nen@refit 

ergan1zatiens, er business sntitiss if the ss@artn:10nt sstsrn:1inss ths sentrast er relatienshi@ ts bs in the best 

interests sf ths state. l~J o CCOROA~JCE WITl=I Dei;IARTME~JT RU be a A~JO WITl=I Tl=IE O.PPROV/\b OF Tl=IE 

DEPAIHME~JT DIRECTOR. Tl=IE DEi;!ARTME~JT 51=1Abb REPORT ANY ACTIVITY Ual~JG Tl=lla METHOD OF 

PROCUREME~JT TO THE bEGlab.O.TIVe Fl~JANCE COMMITTEE." 

8 Section 12. Section 18-4-303, MCA, is amended to read: 

9 "18-4-303. Competitive sealed bidding. { 1) An invitation for bids must be issued and must include 

1 O a purchase description and conditions applicable to the procurement. 

11 (21 Adequate public notice of the invitation for bids must be given a reasonable time icirier ts before 

12 the date set forth therein in the invitation for the opening of bids, in accordance with rules adopted by the 

13 department. Notice may include publication in a newspaper of general circulation at a reasonable time~ 

14 ffi before the bid opening. 

1 5 (3) Bids must be opened publicly in tho !')resense sf ens er mere witnesses at the time and place 

16 designated in the invitation for bids. Each bidder has the right to be present, either in person or by agent, 

1 7 when the bids are opened and has the right to examine and inspect all bids. The amount of each bid and 

18 &YGR other relevant information as may be specified by rule, together with the name of each bidder, must 

19 be recorded. The record must be open to public inspection. After the time of award, all bids and bid 

20 documents must be open to public inspection in accordance with the provisions of 2-6-102 and are subject 

21 to the requirements of subsection (4). 

22 {41 Bids must be available for public inspection when the bids are opened if: 

23 {a) the invitation for bids is issued by a state agency to contract with the private sector to provide 

24 services currently conducted by state employees; and 

25 lb) acceptance of bids would result in the displacement of five or more state employees. 

26 (5) Bids must be unconditionally accepted without alteration or correction, except as authorized 

2 7 in this chapter. Bids must be evaluated based on the requirements set forth in the invitation for bids, which 

28 may include criteria to determine acceptability, such as inspection, testing, quality, workmanship, delivery, 

29 and suitability for a particular purpose. Those criteria that will affect the bid price and be considered in 

30 evaluation for award must be objectively measurable, such as discounts, transportation costs, and total or 
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life-cycle costs. The invitation for bids &i=laU must set forth the evaluation criteria to be used. Only criteria 

2 set forth in the invitation for bids may be used in bid evaluation. 

3 161 Correction or withdrawal of inadvertently erroneous bids, before or after award, or cancellation 

4 of awards or contracts based on~ bid mistakes may be permitted in accordance with rules adopted by 

5 the department. After bid opening. flG changes in bid prices or other provisions of bids prejudicial to the 

6 interest of the state or fair competition may not be permitted. Except as otherwise provided by rule, all 

7 decisions to permit the correction or withdrawal of bids or to cancel awards or contracts based on bid 

8 mistakes must be supported by a written determination made by the department. 

9 17) The contract must be awarded with reasonable promptness by written notice to the lowest 

10 responsible and responsive bidder whose bid meets the requirements and criteria set forth in the invitation 

11 for bids, insludin§ tho prafaranses established by Title 1 Q, shapter 1, part 1. INCLUDING THE 

12 PREFERENCES ESTABLISHED BY TITLE 18. CHAPTER 1. PART 1. If all bids exceed available funds as 

1 3 certified by the appropriate fiscal officer and the low responsive and responsible and responsive bid does 

14 not exceed~ the funds by more than 5%, the director or the head of a purchasing agency is a1,thori2ed 

15 may, in situations ~ in which time or economic considerations preclude resolicitation of a reduced 

16 scope, ~ negotiate an adjustment of the bid price, including changes in the bid requirements, with the low 

17 responsi¥o and responsible and responsive bidder in order to bring the bid within the amount of available 

18 funds. 

19 18) When it is considered impractical to initially prepare a purchase description to support an award 

20 based on price, an invitation for bids may be issued requesting the submission of unpriced offers, to be 

21 followed by an invitation for bids limited to those bidders whose offers have been qualified under the criteria 

22 set forth in the first solicitation." 

23 

24 Section 13. Section 18-4-304, MCA, is amended to read: 

25 "18-4-304. Competitive sealed proposals. ( 1) When, uneior rules adopted sy the department, the 

26 dirostor, tho head of a p1,1rshasin§ a§ensy, or a desi§nee of either offisor abo110 tho lo•,ol of the prosuroment 

27 oUisor eiotorminos that tho 1,so of sompotitivo sealed l=liddin§ is either not prastisablo or not advanta§eous 

28 to tho state, a sontrast may be ontorod into B',« sompotiti11e sealed proposals. Tho department may pro•qdo 

29 by r1,1lo that it is either not prastisable or not advanta§OOlJS to tho state to pros1,1ro sposifiod types of 

30 s1,1pplies and ser.,iees by sompotiti11e sealed biddin§, The department may procure supplies and services 
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through competitive sealed proposals. 

2 12) Proposals must be solicited through a request for proposals. 

3 13) Adequate public notice of the request for proposals must be given in the same manner as 

4 provided in 18-4-30312). 

5 14) Proposals must be opened so as to avoid disclosure of contents to competing offerers during 

6 the process of negotiation. A register of proposals must be prepared in accordance with rules adopted by 

7 the department and must be open for public inspection after contract award. After the contract is 

8 executed, proposal documents may be inspected by the public, subject to the limitations of the Uniform 

9 Trade Secrets Act, Title 30, chapter 14, part 4. 

1 O 15) The request for proposals must state the evaluation factors and their relative importance ~ 

11 prise and other OYal1,ation factors. The award must be made to the responsible and responsive offerer 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

whose proposal best meets the evaluation criteria. Other factors or criteria may not be used in the 

evaluation. The contract file must demonstrate the basis on which the award is made. 

16) As proYidod in tho rOEjblost for proposals and 1,neor r1,los adopted B~' tl=lo department, 

eisc1,ssions witl=I rosponsielo offerers wl=io Sb!Bmit apparently rosponsiYo proposals may Bo sond1,ctod for 

tho p1,rposo of clarification in ardor to ass1,ro f1,II 1,nelorstanding of and rosponsi,,onoss to tho solicitation 

rOEjbliromonts. Offerers m1,st eo assoreloel fair and OEjb!al treatment witl=i rospoot to an•,' opport1,nity for 

sisc1,ssion anel roYision of proposals, and roYisions may Bo porR=iittoel, attar Sb!BR'lissions anel prior to award, 

for tto\o purpose of oetaining east ane final offers. The department may discuss a proposal with an offerer 

for the purpose of clarification or revision of the proposal. In conducting discussions, there may not be 

disclosure of any information derived from proposals submitted by competing offerers. Tho elopartrnont rnav 

roEjbliro tho s1,i;JR=1ission of eost or pricing eata in connection ... ith an awarel 1,ndor this section. 

17) Tho awarel R=iust so R=iado to tl=lo rosponsielo offoror "'l=ioso proposal is elotorminod in writing 

to ea tho most adYantagoous to tl=io state, taking into sonsieoration prise, inol1,eling tl=le proforonco in 

18 1 102, and tl=io O"al1,ation tasters sot fortl=i in tl=io FOEjblost for proposals. ~lo otl=ior factors or criteria mav 

eo used in tl=io e><al1,ation, Tl=io sontrast file must contain tl=ie easis on whisl=i the a .. ·arel is rnaelo." 

28 Section 14. Section 18-4-305, MCA, is amended to read: 

29 "18-4-305. Small purchases and limited solicitations. Any procurement not exceeding the amount 

30 established by rule may be made in accordance with small purchase or limited solicitation procedures 
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established by the department. Procurement requirements may not be artificially divided so as to constitute 

2 a small purchase or limited solicitation under this section." 

Section 15. Section 18-4-309, MCA, is amended to read: 

3 

4 

5 "18-4-309. Prequalification of suppliers. Prospective suppliers may be prequal,tied in accordance 

6 with department rules for particular types of supplies and services. Solisitation fl'1ailing lists of poto,1tial 

7 sontrastors fl'1ust include but not be lifl'1itod to sush preEfualifiod suppliers." 

8 

9 Section 16. Section 18-4-310, MCA, is amended to read: 

1 O "18-4-310. Types of contracts. Subject to tl=io lifl'1itations of this sostion, an~• /\ny type of contract 

11 that will promote the best interests of the state may be used, eIrnopt that the use of a 

12 sost plus persontage of east sontrast is prohieitee. A sost reifl'1bursofl'1ont sontrast fl'1ay be used only when 

13 a dotorfl'1ination is fl'1ade in usriting that sush sontrast is likely to be less sostly to tho state than any other 

14 typo or that it is ifl'1prastisable to obtain the supplies or ser>•ises roEfuiree exsept uneer sush a sentraot." 

15 

Section 17. Section 18-4-312, MCA, is amended to read: 16 

17 "18-4-312. Bid and contract performance security. ( 1) For state contracts for the procurement of 

18 services or of supplies, the department may in its discretion require: 

19 (al bid security; 

20 (b) contract performance security to guarantee the faithful performance of the contract and the 

21 payment of all laborers, suppliers, fl'1aterialfl'1on, mechanics, and subcontractors; or 

22 {cl both bid and contract performance security. 

23 12l If security is required under subsection (1), the following types of security may be required to 

24 be deposited with the state: 

25 (al a sufficient bond with a licensed surety company as surety; 

26 {bl an irrevocable letter of credit not to exceed $100,000 in accordance with the provisions of Title 

27 30, chapter 5, part 1; 

28 (c) money of the United States; 

29 (d) a cashier's check, certified check, bank money order, certificate of deposit, money market 

30 certificate, or bank draft that is drawn or issued by a federally chartered or state-chartered bank or savings 
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and loan association that is insured by or for which insurance is administered by the federal deposit 

2 insurance corporation or that is drawn and issued by a credit union insured by the national credit union 

3 share insurance fund. 

4 (31 The amount and type of the security must be determined by the department to be sufficient 

5 to cover the risk involved to the state. The security must be payable to the state of Montana afi4. Contract 

6 performance security must remain in effect for the entire contract period. In determining the amount and 

7 type of contract performance security required for each contract, the department shall consider the nature 

8 of the performance and the need for future protection to the state. In determining the need for and amount 

9 of bid security, the department shall consider the risks involved to the state if a successful bidder or offeror 

1 O fails to enter into a formal contract. The considerations must include but are not limited to the type of 

11 supply or service being procured, the dollar amount of the proposed contract, and delivery time 

12 requirements. The department may adopt rules to assist it in making these determinations and in protecting 

13 the state in dealing with irrevocable letters of credit. Bid and contract security requirements must be 

14 included in the invitations for bids or requests for proposals. 

15 (4) If a bidder or offeror to whom a contract is awarded fails or refuses to enter into the contract 

16 or provide contract performance security, as required by the invitation for bid or request for proposal, after 

17 notification of award, the department may, in its discretion, require the bidder to forfeit the bid security to 

18 the state and become immediately liable on the bid security, but not in excess of the sum stated in the 

19 security. The liability of the bidder or offeror, the maker of the security or bid bond, or the liability on the 

20 bid bond or other security may not exceed the amount specified in the invitation for bid or request for 

21 proposal. 

22 (51 Negotiable instruments provided as bid security must be refunded to those bidders or offerors 

23 whose bids or proposals are not accepted. 

24 (6) The provisions of Title 18, chapter 1, part 2, and Title 18, chapter 2, parts 2 and 3, cfo not 

25 apply to procurements under this chapter." 

26 

27 

28 

29 

30 

Sestian 23. Sostian 18 4 313, MCA, is aR=tenEloEl ta FOaEl: 

"18 4 313. CantFaste teFm&, &lltensions, anEI time limits. (11 Unless etl=ler10•iso previded by law, 

a eontraet, loaso, er rental a!JFOOR'lont !or SlalJ3J3lios er sorvieos A1a•f net be R'laEle !or a J30rioEl et R=tore tl=lan 

7 years. 1-te.,.,ovor, tho EloJ3artFRont R'la•,· sontraet far tl=lo lease or p1,1rsl=lase af toleseFRFR1;nieatiens oq1,1ipR=tont 
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ans G','GtOAlG, sata prosossing oquipAlont, tho sopartmont of ·o~'onuo liquer a9onsioc, and tho sopartAlont 

2 of putilis health and human GOP'isoc Alosisaid mana9omont inforAlation c•,'ctom IMMIS) for a perios not to 

3 exceed 10 ye arc. c sontrast, lease, or rental a9roomont may tio extondos or reno·"'ed if tho torA1c of tho 

4 e)(tencion or renewal, if any, aro inslusod in tho solioitation, if funsc aro availablo for tho first ficsai period 

5 at tho timo of tho a§roeA1ont, ans if tRo total oontraot porios, inolusing any extension or renewal, dooc not 

6 oxooos 7 yoarc. Pa,•mont ans porforAlanso obligations for cuosoodin9 fissal periods are sutijost to 1ho 

7 a,,a,labilit>,< and appropriation of funds for tRo fisoal periods Unlocs othorwico providod by la'"', a contract 

8 loaco, or rontal awoomont for supplies or sor~'IG0S Ala'r'. bo made for a sposifio duration dotorminod by tRe 

9 ElopartAlont to obtain tRo beet not 1,aluo for tho state. 

10 (2) Prier to Before tho issuanso, oxtonsion, er rono•"'al of a sentrast, it must be dotorm1nod that: 

11 (a) ostimatod ro'luiromonts savor tho period of the sentraot ans are reasonably firm anEl sominuing; 

12 af\4 

13 lbl tho sontraot will serve tho bost interests of tho state by 0nseura9ing offooti>,e sompotitien er 

14 otherwise promoting ooenornios in state J'lroourornont. 

1 5 (3) lA'hon funas aro net aJ'IJ'IFOJ'lriatoel or othorwiso maelo available to suJ'lport sontinuation of 

16 portermanoo in a s<Jbsequent fissal periea, the oontrast rnust bo sanoolod." 

1 7 

Section 18. Section 18-4-402, MCA, is amended to read: 18 

19 "18-4-402. Cooperative purchasing authorized. The department may participate in, sponsor, 

20 conduct, or administer a cooperative purchasing agreement for the procurement of any supplies or services 

21 with one or more public procurement units in accordance with an agreement entered into between the 

22 participants independent of the requirements of part 3. Suoh seeJ'lerati><e Cooperative purchasing may 

23 include purchasing through federal supply schedules of the United States general services administration, 

24 joint or rnulti J'lart•f multiparty contracts between public procurement units and open-ended state public 

25 procurement unit contracts that are made available to local public procurement units." 

26 

27 

28 "18 i J08. CeA&tFY&tieR with ethe, &eetieR&, Presuremont frem small busi1=1esses unelor tt=lis part 

29 is suejost ta all ether statutes !JOYorning state proouroment ans all rules J'lromulgatoel therounelor aelapteel 

30 91c1FsYaRt te tl=liG part, as Reu, er Roroafter lat:or aR=ioRdoe, oKoopt tRat iR ease of sonfliot this ~art gevorns 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

1 7 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

and tho pro¥isions sot forth in 18 1 1 Q2, 1 a 1 111, and 18 1 112 shall not apply." 

Sostion 26. l!iootion 18 el 101, MCA, is amended to read: 

"18 6 101. Power to sell state property pFosoods srodited to general fund from whish llFOllOrtv 

,...,as l)urshasod. (1) Tho department has eiwlusivo power, susjoot to tho appro,.al of tho go¥ornor, to sell 

or otherwise dispose of or to alclthorize the sale or other disposition of all materials and supplies, sorvioe 

eqlclipmont, or other personal property of e"OP( l1ind owned 13y tho state 13ut not needed or used sy any 

state institution or 13y an•( department of state go¥ornment. 

(2) Unless otherwise pro11ided B'( law, the department shall sredit tho general hmd from whioh tho 

IJFOl)Brty was l)urshasod, loss a roasonal3Io handling foe, with all tho money rosoi¥od from a sale. Tho 

0rosoods of tho sale are statutoril'y' a99ro9riatod, as 0ro,.idod in 17 7 602, to tho aaonsy that owned tho 

0ro0ort'y' 13oforo it was sold B'J'. tho department. 

13) \O!hon011or tho personal property was asso1,mtod for in an enterprise or internal soP'iGo fund or 

aosignatod susfund aosount, tho proooods of tho sale shall 130 sroditod to tho appropriate ontor13riso or 

internal sor¥iso fun a or designated sul3fund aosount." 

Soetion 27. l!iostion 1 Q 7 104, MCA, is amendoa to road: 

"18 7 104. Union laeol ti II printin9 for ,.,hish tho state of Montana is shar9oal3Io shall £!!.\!fil soar 

the lasol of the sransh of tho international t•,•pographioal union, tho allies printing trades sounsil, or the 

amalgarnatoa litl'lograpl'lors of tl,merisa of tl'le lesality in u•l'lisl'I it is printed, 011001H under tl'lo following 

sonditions. Printing firms not ha,,ing tl'lo use of tl'lo lasols ans u•l'lo are desirous of prosontin9 sias want to 

sie for flrinting as onumoratoa aso¥o shall so required to estaelish sonsidoration as a responsiele eiaaor as 

fellows; 

I 1 l As a sonaition to sonsidorntion as a responsible eiaaor, printing sonsorns must fillfil! filo with 

tho sosrotary of state a sworn statement to tho oUost that on:iployoos in tho omplov of tho sonsorn ,,.hish 

that is to produso sush tho printing are resoi 11 in9 tho pre~1ailin9 wage rate and aro working under sonaitions 

f>F8"alent in the lesality in urRisl::i the u.,erk is fHo8uoo8, 

121 lAil=iono11or If a sollesti¥0 sar!jainin!j agreement is in attest 13otwoon an en:iployer and emplo-,•oes 

u•ho are representes av a rosponsiblo organization whish !hl!! is in no way influonsed or sontrolled by the 

mana9emont, sush tho sollosti¥o sar9ainin9 agroen:iont and its pro¥isions shall must be sonstruod as 
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2 

3 

4 

5 

6 

7 

8 

9 

conelitions pro 1,alont in saiel tho locality ans shall so i§. the minimun:i ro(!uiromsnt for sain§! adjuelgad 

considered a responsible sielelor unelor tRis seotion, Hl 7 107, or chapter 4 of tRis title EH tRis sostion. 

i~) Printing firn:is ha•,ing tho use of~ tho union labols1 as set forth aso110 shall so Elsomod as 

ha..,inq pre•,•ielod in subsection i 11, l:iavo complied ''lith tho pro 1 'IS ions of this soctioia, 1 8 7 107, or ehaptor 

4 or this soction of this title, but nothing in tl:ioso prnYisions shall ss construed as si<oAlpting wch~ 

,fa•,ro•,or, this section eloos not oi<sn:ipt tho sieldors from an 1r tl:io pro·,isions of this section, 1 Q 7 107, or 

ol:iaptor 4 af tRis title or tl:iis sactian, ans sucl:i tho biEiEiors sl:iall also be rs(!uirod ta canform to all tho 

pre11isions tl:ioroof of chm;1tor 4 and this section " 

1 0 &ostisR 28. Section 1 Q 7 1 Ge, MCA, is amsnEisd to roaEi: 

11 "18 7 106. PoRalty. Anv sHicsr of tho state who &Rall ac□spt anv accepts printed n:iattar for '"hicR 

12 tl=io stats is shargoaels in whale er in part or ·vhs is found ta haYa .b.fil1 had printed n:iattar proEiucod, under 

13 canditians etl:ior tl:ian as sot forth in chapter 4 of this title, fil 1 Q 7 104, er 1 Q 7 107 shall be. i§. sus10ct 

14 ts a fine of $50 far each and 0 11ory offonso." 

Section 19. Section 18-8-211, MCA, is amended to read: 

15 

16 

17 "18-8-211. Coordination with other statutes. (1) This part need not be complied with by an 

18 agency when the contracting authority makes a finding in accordance with this or any other applicable law 

19 that an emergency requires the immediate execution of the work involved. l>lothin!J in this This part relieves 

20 does not relieve the contracting authority from complying with applicable law limiting emergency 

21 expenditures. 

22 {2) The limitation on the preparation of working drawings contained in 18-2-111 applies to this 

23 part. 

24 (3) The procedure for appointment of architects and consulting engineers pursuant to 18-2-112 

25 applies to this part, except that the agency shall select its proposed list of three architects or consulting 

26 engineers in accordance with this part prior to submission to the department of administration. 

27 (4) The ei<septieA fer serYises estimated te sest less than $5,000 in 18 8 1 0li applies te this part," 

28 

29 

30 

SoetioR 30. Section !i3 1 203, PAC.A, is amended te read; 

"liJ 1 :203, Powe,s &Rd dYtiOB ef dopaRm&Rt of 68FFBGti8AS, ( 1) The do,aartmont ef Gorroctions 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

(a) adopt rules nosossar>( to sarry eut tho purposes ef 11 e 1327 through 11 e e2Q and rules for 

the a61missien, sustoely, transfer, and release ef persons in elepartmont programs m,sept as otherwise 

pre"ieloel bv law. Howovor, rules adopted B',' tho elopartrnont may not amend or altar tho statutory powers 

an61 sutias of the state board of pardons ami parole. 

(bi subjest to tho funstions of the department of adRlinistratien, lease or purshaso lands for use 

l;y institutions ans slassify those lanss to determine these that may l;o RlOSt profitasly used for agrisultural 

purposes, taking into sonsideration the needs of all institutions for tho food produsts that san so grown 

or proelusod on tl:io lanels anel tho relative value of agrisultural programs in tho treatment or rohasilitation 

of the persons oonfiAod in tho institutions; 

(s) GOAtrast with private, nonprofit ~4oRtana sorporatioAs to estaslish aAd maintain 

12 oomn·u,mit>~ saseEl prereloase senters fer purposes of preparing inR'lates of 11'10 Montana state prisen >vhe 

13 are approaol'1ing parole eligil3ility or elissharge for release inte tho GBR'lffiunity. Tl:10 centers shall pro,1ise a 

14 less rostristii•o onvirenR'lont t1'1aA tl:io prisen while maintaining aeloquats sosurity. Tl'1o oontors must l;o 

15 oporatoEl in ooordinatien .. ,itl:1 etl'1or do13artR'lont serrostional prograR'ls, insluEling tho supor¥isod release 

16 pro9ram provide61 for in Title 4 €1, shaptor 23, part 4. This sussootion does net attest tho elof:)artmont's 

17 authority to Of:Jerato and maiAtain sommunity 13aseEI f:)rorolease sonters. 

18 (d) utilile the staff and sor>,«isos of other state agensies anel units ef the Montana uni"ersity system, 

19 within tRoir resposti><o statutory flclnstions, to sarry out its funstions unelor this title; 

20 (o) prof:)oso prograA1s to tl'1e l011islatlclr0 to R'lOOt tRo f:JFOjestes lan!j ran110 neoels of institutisns, 

21 inslusing µrograms an61 fasilitios for tho Eliagnosis, troatA1ont, saro, ans aftorsare sf persons plases in 

22 instillcltions; 

23 lfl ensourago tl'1o ostaslishment of pragrams at tRo losal ans institlcltional level for tRo re1'1al3ilitatian 

24 ana oElusation sf aault felany offenders; 

25 lg) administer all state anEl feaeral flclnEls allosateel to t1'1e soJjartment for yoYtR in noeel of 

26 supor•,ision anEI dolinqlclont '(outh, as aefineEl in 41 e 103; 

27 11'1) sollost and siBSOR'linato infarA1atien rolatin9 ta youtR in neos of supor¥isien and delinquent 

28 ~ 

29 (ii maintain aeloqyate data on plasoR10nts tl'1at it funels in ardor ta keep t1'1e logislat1c1ro properl•f 

30 inforA1oa of the sposifis information, B'l satogor>11, relates ta y01c1tl'1 in need of supervisien aAd selinquoAt 
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yolclth in Olclt of home saro fasiliti0s; 

2 ij) pro,1id0 flclAdiA§ for and plase youth who are all0§0d or adjudisated to be deliAQlclOAt or in nood 

3 of Slclpop,ri,sion and who aro referred or sommittoEl to the Elepartment; 

4 (kl administer vouth sorrost1onal faoilitios; 

5 II) pro,,1de supervision, oare, and oontrol of ','Olclth released frem a state \'elclth sorrestional facility; 

6 a-AG 

7 1ml use to maximum offioiono;' tho rosourses of state government in a soordinated effort to: 

8 Iii pro,•ide fer shilElroA in neeEl of temporary pretestioA or sorrestional seri,ises; and 

9 {iii soordinate and apply the prinsiplos of modern instit1c1tional aaministration to the inst1t1c1t1ons in 

10 tho department. 

11 121 The aepartment and a private, nenprofit P4ontana oorporation may not enter into a sontrast 

12 1c1ndor s1c1bsestion { 1 )(sl fer a period that exs00ds 10 years. The pro.,isions of 18 3 104 and 18 4 31 3 that 

13 limit the term of a sontrast do not appl'/ to a sontrast alclthorized by Slclbsestion { 11 Isl. 

14 (Jl The El0partm0nt of sorreetions may ontor into oentrasts with noAprofit corporations or 

15 assosiations or private organizations te pro><ido Slclbstitlclte saro for yolclth in need of s1c1p0rvision and 

16 delinqlclont yolclth iA yolclth eare fasilities." 

17 

18 Sostion 31. aostion li3 30 606, MCA, is amoAded to read: 

19 "63 JO liOli. ContFaet time limit. A oontraot enter ea iAto tcJnEler 63 30 ii04 ma•1 not 011000d a term 

20 of 30 years aAd m1c1st GOAMin pro•~isions for renegotiation after 30 years. The previsions of 18 3 104 ana 

21 18 4 313 that limit the term of a sontrast Elo not apply to a sontrast atcJthorized b',' ii 3 30 e04." 

22 

23 Section 20. Section 60-2-112, MCA, is amended to read: 

24 "'60-2-112. Competitive bidding. (1) Except as provided in subsections (2) through (4), when the 

25 estimated cost of any work exceeds $50,000, the commission shall let the contract by competitive bidding 

26 to the lowest responsible and responsive bidder. Award must be made upon the notice and terms that the 

27 commission prescribes by its rules. l-loweYer, Bl<sept wl=lon prohieitoEl 0•1 federal law, tho sommission shall 

28 make awards and sontrasts in assoraanee witl=l 18 1 10::1 and 18 1 112. HOWEVER, EXCEPT WHEN 

29 PROHIBITED BY FEDERAL LAW, THE COMMISSION SHALL MAKE AWARDS AND CONTRACTS IN 

30 ACCORDANCE WITH 18-1-102 AND 18-1-112. 
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(2) The commission may let a contract by means other than competitive bidding if it determines 

2 that special circumstances so require. The commission shall specify the special circumstances in writing. 

3 131 The commission may enter into contracts with units of local government for the construction 

4 of projects without competitive bidding if it finds that the work can be accomplished at lower total costs, 

5 including total costs of labor, materials, supplies, equipment usage, engineering, supervision, clerical and 

6 accounting services, administrative costs, and reasonable estimates of other costs attributable to the 

7 project. 

8 (41 The commission may delegate to the department the authority to enter, without competitive 

9 bidding, agreed-upon price contracts tor projects costing $50,000 or less." 

10 

11 

12 

13 

14 

NEW SECTION. Section 21. Repealer. Sections 1 Q 1 102, 1 Q 1 103, 1Q 1 10e, 18 1 111, 

18 1 112, 1Q 1 11 3, 1Q 1 114, 18-4-131, 18-4-225, 18 4 234, 1Q 7 107, 18-8-101, 18-8-102, 18-8-103, 

18-8-104, 18-8-105, 18-8-106, 18-8-111, and 18-8-112, MCA, are repealed. 

15 NEW SECTION. Section 22. Severability. If a part of [this act] is invalid, all valid parts that are 

16 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

17 applications, the part remains in effect in all valid applications that are severable from the invalid 

18 applications. 

19 

20 NEW SECTION. Section 23. Retroactive applicability. [Sectionn 6 aRs Hi 2 AND 10] and the 

21 repeal of 18-4-131 apply retroactively, within the meaning of 1-2-109, in the case of an unlawful 

22 solicitation for bid or unlawful award of a contract, to a claim, to a cause of action, or to a request for relief 

23 other than those authorized by [section 4-e J..QJ, unless a fiRal jl:lS§FRBRt awaHjing aaFRages has been 

24 renaered re9araiR§ that slaiFR, OBl:lSB of aotion, or reEll:lest for relief i:irior to [the effeotive date of this aotl 

25 A COMPLAINT WAS FILED IN DISTRICT COURT PRIOR TO JANUARY 1, 1992. 

26 

27 

28 

29 

30 

~IEVV SECTIQ~I. &liCTION l4. TERMINATION. SYl!laECTIQ~IS 14) Mm le) QF' 18 4 302 

n!RMl~I/\TE QCTQBER 1. 1 QQQ 

NEW SECTION. Section 24. Effective dates. ( 11 Except as provided in subsection 121, [this act! 
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is effective October 1, 1997. 

2 (21 [Sections €l, Hi, 34, aAd :lli 2, 10, 22, AND 23 and this section] and the repeal of 18-4-131 

3 are effective on passage and approval. 

4 -END-
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