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HOUSE BILL NO. 139
INTRODUCED BY SWANSON
BY REQUEST OF THE DEPARTMENT OF ADMINISTRATION

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAW RELATING TO PUBLIC
CONTRACTS; AMENDING MONTANA PROCUREMENT LAWS; ELIMINATING PREFERENCES IN THE
PROCUREMENT PROCESS; MCDERNIZING STATEPROCUREMENT PROCEDUREBY PROVIDING QPTIONS
FOR SOURCE SELECTION, CLARIFYING TERMS AND PROCEDURES, AND STREAMLINING THE STATE
PROCUREMENT PROCESS; STATUTORILY APPROPRIATING THE PROCEEDS OF SALES OF PROPERTY;
PROVIDING EXCLUSIVE REMEDIES FOR UNLAWFUL SOLICITATICNS OR AWARDS; PROVIDING FOR THE
PROCUREMENT OF CONSULTING SERVICES IN THE SAME MANNER AS OTHER SERVICES ARE
PROCURED; AMENDING SECTIONS 7-14-2404, 7-14-2406, 7-14-2716, 17-7-502, 18-1-101, 18-4-122,
18-4-123,18-4-126,18-4-132,18-4-133,18-4-141,18-4-224,18-4-231, 18-4-241,18-4-242, 18-4-302,
18-4-303, 18-4-304, 18-4-305, 18-4-309, 18-4-310, 18-4-312,18-4-313, 18-4-402, 18-5-308, 18-6-101,
18-7-104, 18-7-105, 18-8-211, 53-1-203, 53-30-505, AND 60-2-112, MCA; REPEALING SECTIONS
18-1-102,18-1-103,18-1-106,18-1-111,18-1-112,18-1-113,18-1-114,18-4-131, 18-4-225, 18-4-234,
18-7-107, 18-8-101, 18-8-102, 18-8-103, 18-8-104, 18-8-105, 18-8-106, 18-8-111, AND 18-8-112,
MCA; AND PROVIDING EFFECTIVE DATES AND A RETROACTIVE APPLICABILITY DATE."

WHEREAS, the Montana Supreme Court held in ISC Distributors, Inc. v. Trevor, 273 M 185, 303

P2d 170 {1985), that an unsuccessful bidder on a state contract may sue the state for money damages
under Title 18, chapter 4, MCA, commonly known as the Montana Procurement Act; and

WHEREAS, a judgment for damages in a state contract suit brought pursuant to the Montana
Procurement Act makes Montana taxpayers pay twice for the same product; and

WHEREAS, in enacting the Montana Procurement Act, the Legislature did not intend to allow
disappointed bidders on state contracts to be awarded damages under the Montana Procurement Act, but
rather intended that the exclusive remedies of a disappointed bidder be the remedies provided in section
18-4-242, MCA, which do not include the award of money damages to an unsuccessful bidder; and

WHEREAS, the Montana Supreme Court haid in Meech v, Hillhaven West, Inc,, 238 M 21, 776 P2d

488 {1989), that no fundamental right to a particular cause of action or remedy exists under Montana law
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{b) All bids must be sealed. Each bidder shall meet the requirements of Title 18, chapter 1, part

(2) The board may reject any and-al bids. |f a contract is awarded, the board shall dese award
the contract in accordance with the requirements of +8-1-302,-38-1+H12—and Title 18, chapter 2, part 4.
When there is no prevailing rate of wages set by collective bargaining, the board shail determine the
prevailing rate to be stated in the contract. The contract must be entered with the unanimous consent of
the members of the board.

(3} Before entering upon perfaormance of the work, the contractor shall compily with the
requirements of Title 18, chapter 2, part 2. For the purposes of those sections with relatioh to contracts
with the board, a contract shad—retbe is not completed until the board, while formally convened,

affirmatively accepts all of the work thereunder done under the contract.”

Section 3. Section 7-14-2716, MCA, is amended to read:

"7-14-2716. Award of contract by local improvement district. (1) If the committee awards a
contract, it shall do so in accordance with the requirements of 3834302318112 and Title 18, chapter
2, part 4. When there is no prevailing rate of wages set by coitective bargaining, the committee shall
determine the prevailing rate to be stated in the contract.

{2) Partial payments may be provided for in the contract and paid when certified by the county

surveyor and committee.”

Section 4. Section 17-7-502, MCA, is amended to read:

"17-7-502. Statutory appropriations -- definition -- requisites for validity. (1) A statutory
appropriation is an appropriation made by permanent law that authorizes spending by a state agency
without the need for a biennial legisiative appropriation or budget amendment,

(2} Except as provided in subsection (4], to be effective, a statutory appropriation must comply
with both of the following provisions:

{a) The law containing the statutory authaority must be listed in subsection (3).

{b) The law or portion of the law making a statutory appropriation must specifically state that a
statutory appropriation is made as provided in this section.

{3} The following laws are the only laws containing statutory appropriations: 2-9-202; 2-17-105;
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2-18-812;3-5-901;5-13-403; 10-3-203; 10-3-310; 10-3-312; 13-3-314; 10-4-301; 15-1-111,15-23-706;
15-30-195; 15-31-702; 15-37-117; 15-38-202; 15-65-121; 15-70-1C1; 16-1-404; 16-1-410; 16-1-411;
16-11-308; 17-3-106; 17-3-212; 17-5-404; 17-5-424; 17-5-804; 17-6-101; 17-6-201; 17-7-304:
18-6-101; 18-11-112; 19-2-502; 19-6-709; 19-9-1007; 19-17-301; 19-18-512; 19-18-513; 19-18-6086;
19-19-205; 19-19-305; 19-18-506; 20-8-107; 20-8-111; 20-9-361; 20-26-1503; 23-5-136; 23-5-306;
23-5-409; 23-5-610; 23-5-612; 23-5-631; 23-7-301; 23-7-402; 32-1-537; 37-43-204; 37-51-501;
39-71-503; 39-71-807; 39-71-2321; 39-71-2504; 44-12-206; 44-13-102; 50-4-623; 50-5-23Z2;
50-40-206; 53-6-150; 53-6-703; 53-24-206; 60-2-220; 67-3-205; 75-1-1101; 75-5-1108; 75-6-214;
75-11-313; 76-12-123; 80-2-103; 80-2-222; B0-4-416; B1-5-111; 82-11-136; 82-11-161; 85-1-220;
85-20-402; 90-3-301; 90-4-215; 90-6-331; 90-7-220; 90-7-221; and 90-9-306.

{4} There is a statutory appropriation to pay the principai, interest, premiums, and costs of issuing,
paying, and securing all bonds, notes, ar other obligations, as due, that have been authorized and issued
pursuant to the laws of Montana. Agencies that have entered into agreements authorized by the laws of
Montana to pay the state treasurer, for deposit in accordance with 17-2-101 through 17-2-107, as
determined by the state treasurer, an amount sufficient to pay the principal and interest as due on the
bonds or notes have statutory appropriation authority for the payments. (In subsection (3}: pursuant to sec.
7, Ch. 567, L. 1991, the inclusion of 19-6-709 terminates upon death of last recipient eligible for
supplemental benefit; and pursuant to sec. 7{2), Ch. 29, L. 1995, the inclusion of 15-30-195 terminates
July 1, 2001.)"

Section &. Section 18-1-101, MCA, is amended to read:
"18-1-101. Definitions. {1} Unless the context requires otherwise, in this title, “departrernt” the

following definitions apply:

{1)_"Department” means the department of administration provided for in Title 2, chapter 15, part

10.
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4} "Public agency” means a department, commission, council, board, bureau, committee,
institution, agency, government corporation, or other entity, instrumentality, or official of the legislative,
executive, or judicial branch of this state and its political subdivisions, including the board of regents and

the Montana university system,

(3) "Written" means that whenever written or in-writing determinations or documents are required,

the public agency responsible for the procurement may specify an appropriate visual medium, such as by

computer transmission or by facsimile machine transmission, in the specifications, contract, or rules of the

public agency.”

Section 6. Section 18-4-122, MCA, is amended to read:

"18-4-122. Purpose. The underlying purposes and policies of this chapter are to:

{1} simplify, clarify, and modernize the law governing procurement by the state of Montana;
(2} permit the continued development of procurement policies and practices;

{3) make as consistent as possible the procurement laws among the various jurisdictions;

(4) provide for increased public confidence in the procedures followed in public procurement;

eftha-state provide the exclusive remedies for unlawful bid solicitations or contract awards;

{6) provide increased aconomy in state procurement activities and maximize to the fullest extent

practicable the purchasing value of public funds of the state; and

{7} foster effective, broad-based competition within the free enterprise system;—and

Section 7. Section 18-4-123, MCA, is amended to read:
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"18-4-123. Definitions. In this chapter, unless the context clearly requires otherwise or a different
meaning is prescribed for a particular section, the following definitions appiy:

{1} "Business" means a corporation, partnership, individual, sole proprietorship, joint-stock
company, joint venture, or other private legal entity.

(2) "Change order” means a written order, signed by an authorized department representative,
directing the contractor to make changes which the changes clause of the contract authorizes the
department to order without the consent of the contractor.

{3} "Contract” means ail types of state agreements, regardless of what they may be called, for the
procurement or disposal of supplies or services.

(4 "Contract modification” means a written alteration in specifications, delivery point, rate of
delivery, peried of performance, price, quantity, or other provisions of a contract accomplished by mutual
action of the parties to the contract.

{6) "Contractor” means a person having a contract with a governmental body.

{6) "Data" means recorded information, regardless of farm or characteristic,

{(7) "Department” means the department of administration.

(8) "Designee" means a-duy an authorized representative of a person holding a superior position.

{9) "Director” means the director of the department of administration.

{10) "Emplioyee" means an individual drawing a salary from a governmental body, whether elected
or not, and any noncompensated individual performing personal services for a governmental body.

{11} "Governmental body" means a department, commission, council, board, bureau, committee,
institution, fegislative body, agency, government corporation, or other entity, instrurnentality, or official of
the executive, legisiative, or judicial branch of this state, including the board of regents and the-Montana
university system.

{12) "Grant” means the furnishing by the federal government of assistance, whether financial or
otherwise, to a person or agency to support a program authorized by law. it does not include an award
whose primary purpose is to procure an end product, whether in the form of supplies or services. A
contract resulting from seeh an award is not a grant but a procurement contract.

{13) "Person" means any business, individual, union, committee, club, other organization, or group
of individuals.

(14) "Printing" means the reproduction of an image from a printing surface generally made by a
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contact impression that causes a transfer of ink or the reproduction of an impression by a photographic
process and includes graphic arts, typesetting, binding, and other operations necessary to produce a
finished printed-product. Printing does not include rebhinding or repair by a library or an office, department,
board, or commission thereet of books, journals, pamphlets, magazines, and literary articles held as a part
of its library collection,

(15) "Procurement” means buying, purchasing, renting, leasing, or octherwise acquiring any supplies
or services. It also includes all functicns that pertain to the obtaining of any supply or service, including
description of requirements, selection and solicitation of sources, preparation and award of contract, and
all phases of contract administration.

(18) "Procurement officer” means any person duly authorized to enter into and administer contracts
and make written determinations with respect therete {0 contracts. The term also includes an authorized

representative acting within the limits of his the representative’s authority.

(17) "Purchasing agency"”™ means any governmental body, other than the department, whiek that
is authorized by this chapter or its implementing rules or by way of delegation from the director to enter
into contracts.

{18) "Services" means the furnishing of labor, time, or effort by a contractor—retiavelving-the

pedformanee. The term does not include m%m%mmm
#18-8-183; employment agreements or coliective bargaining agreements, the provision by—previders of

human services regulated-by—a-state-ageney administered by the department of public healith and human

services, or services related to construction contracts.

{19) "Supplies” means all property except as otherwise provided by law, including but not limited
to equipment, materials, printing, and commodities, and excluding iand or any interest in land.

{20} "Using agency"” means any governmental body of the state whieh that utiizes uses any
supplies or services procured under this chapter.

{21) _"Vendor" means a person wha offers or may offer supplies or services to a public agencgy."

Section B. Section 1B-4-126, MCA, is amended to read:

"18-4-126. Public access to procurement information -- records -- retention. (1) Procurement
information is a public writing and fﬁust be available to the public as provided in 2-6-102 and 18-4-304.
I Legislative
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{2) All procurement records must be retained, managed, and disposed of in accordance with the
state records management program, Title 2, chapter 6.

(3) Written determinations required by this chapter must be retained in the appropriate official
contract file of the department or the purchasing agency administering the procurement in accordance with

the state records management program.”

Section 9. Section 18-4-132, MCA, is amended to read:
"18-4-132. Application. {1} Except—as—proevided—in—18-4-313—which—applies—retroactiven—teo

{4 This chapter applies to expenditure of public funds irrespective of their source, including federal

assistance money, by this state acting through a governmental body, as defined in 18-4-123, under any
contract;, but-this This chapter does not apply to either grants or contracts between the state and its
political subdivisions or other governments, except as provided in part 4. This chapter also applies to the

disposal of state supplies. Nethirg—+a-this This chapter or s rules adopted thereunder pursuant to this

chapter prevents do not prevent any governmental body or political subdivision from complying with the
terms and conditions of any grant, gift, bequest, or cooperative agreement,

{342} This chapter does not apply to construction contracts.

+44+{3] This chapter does not apply to expenditures of or the authorized sale or disposal of
equipment purchased with money raised by student activity fees designated for use by the student
associations of the university system.

+64{4) This chapter does not apply to contracts entered into by the Montana state lottery that have
an aggregate value of less than $250,000.

{B) This chapter does not apply to employment of:

(a) a reqgistered professional engineer, surveyor, real estate appraiser, or reqistered architect;

(b) a physician, dentist, pharmacist, or other medical, dental, or health care providet;

(¢l an expert witness hired for use in litigation, a hearings officer hired in rulemaking and contested

case proceedings under the Montana Administrative Procedure Act, or an attorney as specified by executive
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{d) consulting actuaries;

{e) aprivate consultant emploved by the student associations of the university system with money

raised from student activity fees designated for use by those student associations;

{f} a private consultant employed by the Montana state lottery;

{q} a private investigator licensed by any jurisdiction; or

(h} a claims adjuster.”

Section 10. Section 18-4-133, MCA, is amended to read:

"18-4-133. Purchases exempt from general requirements. (1) &resh-fruits-ard-vegetables—oather

2+ When immediate delivery of articles or performance of service is required by the public

exigencies, the articles or service required may be procured by open purchase or contract at the place and
in the manner in which the articles are usually bought and sold or the services engaged between individuals
but under the direction of the department,
| +3+2) The department ef—administratiorn may exempt the department of corrections and the
department of public health and human services from the provisions of this chapter for the purchase of
suitable clothing by the department of corrections and the department of public health and human services
for residents of its institutions and community-based programs.
43(3) As used in this section, "suitable clothing” means styled, seasonable clothing, which will

allow the resident to make a normal appearance in the community.,”

Section 11. Section 18-4-141, MCA, is amended to read:
"18-4-141. Contract transfers and collusion prohibited -- violations and penalty. (1} Ne A contract
or order or any interest thersir in_a contract or order may not be transferred, assigned, or subcontracted

by the party to whom the contract or order is given to any other party without the express written approval

of the state, and the state may declare void any unapproved transfer, assignment, or subcontract. MNe
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{2} Collusion or secret agreements between bidders for the purpose of securing any advantage to
the bidders as against the state in the awarding of contracts is prohibited. The state may declare the
contract void if the department finds sufficient evidence after a contract has been let that the contract was
obtained by a bidder or bidders by reason of coliusive or secret agreement among the bidders to the
disadvantage of the state.

{3) All rights of action for a breach of a contract by the contracting parties are reserved to the
state.

(4) A person who violates the provisions of 2-2-201 or this section, or both, is guilty of a
misdemeanor and shall be fined not less than $500 or more than $5,000, and the state of Montana may
at its option declare any cantract in violation of the provisions of 2-2-201 or this section, or both, void ab

initio."

Section 12. Section 18-4-224, MCA, is amended to read:

“18-4-224. Contract clauses -- rules. (1) The department may adepsrHes-perritting-orrequiring,

in_its discretion, permit or reguire the inclusion of clauses providing for adjustments in prices, time of

performance, or other appropriate contract provisions relating to the following subjects:

(a) the unilateral right of the state to order in writing:

(i) changes in the work within the scope of the cantract; and

(i) temporary work stoppage or deiay of performance; and

(b) variations occurring between estimated guantities of work in a contract and actual quantities.

(2) Adjustments in price pursuant to clauses established under subsection {1) must be computed
in one or more of the following ways:

(a) by agreement on a fixed price adjustment before commencement of the pertinent performance

or as soon thereafter after commencement of performance as practicable;

{b) by unit prices specified in the contract or subsequently agreed upon;

(c) by the costs attributable to the events or situations under sweh clauses established under

subsection {1} with adjustment of profit or fee, all as specified in the contract or subsequently agreed upon;

or
{d) in sueh gny other manner as the contracting parties may mutually agreeses
"Legislative
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{3) The department may adeptriles-permitting-orreguirng , in its discretion, permit or require the

inclusion in state contracts of clauses providing for apprapriate remedies and relating to the following
subjects:

(a) liquidated damages, as appropriate;

(b) specified excuses for delay or nonperformance;

(¢) termination of the contract for default; and

{d} termination of the contract, in whole or in part, for the convenience of the state.

(4) The director or the head of a purchasing agency may vary the clauses established by the
department under subsections {1) and (3) for inclusion in any particular state contract. Any variations must
be supported by a written determination that states the circumstances justifying sueh the variation. Notice
of any material variation must be stated in the invitation for bids or request for proposals.

(5) Regardless of a provision in a contract, the department may accept a lower price or better value

offered by a contractor.”

Section 13. Section 18-4-231, MCA, is amended to read:

"18-4-231. Definition of specification. As used in 18-4-231 through +84-234 18-4-233,
"specification” means any description of the physical or functional characteristics or of the nature of a
supply or service. It may include a description of any requirement for inspecting, testing, or preparing a

supply or service for delivery.”

Section 14. Section 18-4-241, MCA, is amended to read:

"18-4-241. Authority to remove or suspend #rem—vendeors—list vendor. (1) The department may
remove a perser vendor for cause from consideration for award of contracts by the state. Fheremeval-may
Aot-be-for-aporiod-of-more-than—3-yoars-

(2) The department may temporarily suspend a perser vendor from consideration for award of

contracts if there is probable cause to believe that the persern vendor has engaged in activities that may

lead to removal.

Hf an indictment has
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been issued for an offense that would be a cause for removal under subsection (3}, ir~whieR—ease the
suspension must, at the request of the attorney general, remain in effect at a minimum until after the trial
of the suspendéd persen vendor. The authority to remove or suspend must be exercised in accordance with
rules adopted by the department.

{3} The causes for removal or suspension include the following:

{a) violation of contract provisions, as set forth in subsections (3)(a){i) and (3}(a}{ii), of a character
whieh that is regarded by the department to be so serious as to justify removal action:

(i deliberate failure without good cause to perform in accordance with the specifications or within
the time limit provided in the contract; or

{ii} a recent record of failure to perform or of unsatisfactory performance in accordance with the
terms of one or mare contracts, provided that failure to perform or unsatisfactory performance caused by
acts beyond the control of the contractor may not be considered to be a basis for removal;

(b} failure to respond to a number of solicitations over a period of time as determined by the
department in accordance with rules—and-aiter-adequate-written-noticeto-the-affected porson-of-theintent
to-remove-osuspend or failure to provide the department with a correct address;

{c) any other cause that the department determines to be so serious and compelling as to affect
responsibility as a state contractor, inciuding removal by another governmental entity {erary-eause tisted
n-the departrment-s—rules; and

(d) failure to comply with the provisions of Title 39, chapter 51, or Title 39, chapter 71.

(4) The department shail issue a written decision to remove or suspend a vendor, stating the

reasons for the action taken, for reasons other than those reasans provided in_subsection (3)(b}. A copy

of the decision must be mailed or otherwise furnished immediately to the persen vendor involved.”

Section 15. Section 18-4-242, MCA, is amended to read:
"18-4-242. Remedies—priorte—and-after—award Exclusive remedies for unlawiful solicitation ar

award. (1) ¥ This section establishes the exciusive remedias for a solicitation or award of a contract s

determined to be in violation of the lawthe.

{2) Except for small purchases or limjted solicitations made pursuant to 18-4-305, a bidder, offeror,

or_contractor _aggrieved in_connection with _the_solicitation or award of a contract may protest to the

department. The protest must be submifted to the department in writing no later than 14 days after
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execution of the contract.

{3) I the protest is not resolved by mutual agreement, the department shall issue in writing a

decision on the protest within 30 days after receipt of the protest. The decision must:

(a) state the reason for the action taken by the department with reqard to the contract; and

{b) inform the aggrieved party of the party’s right to request, within 14 days after the date of the

department’s written decision, a contested case hearing pursuant to the Montana Administrative Procedure

Act,
{4) In a protest or contested case proceeding, the department may appiy—theremedies, in an
appropriate case, order a remedy provided in subsestiens-{2)apd-{3} subsection (5) or (6).

{2}{6) If priorte before an award it is determined that a solicitation or proposed award of a contract
is in violation of taw, the solicitation or proposed award must may be:

{a) canceled; or

{b) revised to comply with the law.

+3}(B) (a) If after an award it is determined that a solicitation or award of a contract is in violation
of law and the person awarded the contract has not acted fraudulently or in bad faith, the contract may
be:

(i} ratified and atfirmed, provided it is determined that doing so is in the best interests of the state;
or

(ii) terminated, and the person awarded the contract must be compensated for the actual expenses
reasonably incurred under the contract, plus a reasonable profit, prierte before the termination.

(b)Y If after an award it is determined that a solicitation or award of a contract is in violation of law
and the person awarded the contract has acted fraudulently or in bad faith, the contract may be:

(i) declared void; or

(i} ratified and affirmed if sueh that action is in the best interests of the state, without prejudice

to the state’s rights to appropriate damages.

{7) _The exclusive method of judicial review of a soligitation or award by the department pursuant

to this chapter is by a petition for judicial review pursuant to 2-4-702. In a proceeding pursuant to that
section, the court may, in an appropriate case, order a remedy provided by subsection {5} or {8) of this
{Legistative
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section. Except as provided in subsections {6}(a}{ii) and (6){bl{ii), there is no right under any legal theory

to recover a form of damages or expenses for a solicitation or award of a contract in violation of law. Any

other claim, cause of action, or request far relief for solicitations of awards allegedly made in violation ot

law may not be heard or granted by a district court other than as provided in this section.

{8) The state is not required to delay, halt, or modify the procurement process pending the result

of a protest, contested case proceeding, or judicial review.

{9) The department may adopt rules governing the protest of solicitations and awards.”

Section 16. Section 18-4-302, MCA, is amended g read:

"18-4-302. Methods of source selection. (1} Unless otherwise authorized by law, all state

cantracts for supplies and services must be awarded by cempetitive-sealed-bidding—pursuant-teo-18-4-—303

a source selection

method provided for in this title—ard-subsections{2}ord-t3}-oi-this-seation. Supplies or services offered

for sale, lease, or rental by public utilities are exempt from this reguirement if the prices of the supplies or
services are requlated by the public service commission or other governmental authority.

(2} At the time that the department or a-purehasing another agency opens bids or proposals, if a
supplier’'s current publicly advertised or estabtished catalog price is received at or befare the time that the
bids or proposals are opened and is less than the bid of the lowest respansible and responsive bidder or
offeror or improves upon the conditions for the best proposal received using the same factors and weights
included in the proposal, the department or purehasing agency may reject all bids and purchase the supply
fram that supplier without meeting the requirements of 18-4-303 through 18-4-306.

(3) An office supply procured by the department’s central stores program threugh-butkpurehase
oF-procured-under—a-term—contrast may be purchased by a-purehasiag an agency, without meeting the
requirements of 18-4-303 through 18-4-3086, from a supplier whose publicly advertised price, established
catalog price, or discount price offered to the purshasing agency is less than the price offered by the central
stores program erunderthe-term-eontraet if the office supply conforms in all material respects to the terms,
conditions, and quality offered by the central stores program erurderthe-tormr—contrast. A state office
supply term contract must include a provision by which the contracting parties acknowledge and agree to
the provisions of this subsection.

{(4) A cantract for supplies or services, or both, may be neqotiated, in accordance with department
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rules and with the approval of the department director, directly with a vendor_without using competitive

sealed bidding or a competitive sealed proposal. A contract may be awarded pursuant to this section only

when it is advantageous to the state to use direct negotiation in the procurement of new or unique

requirements of the state, in the pracurement of new technologies, or to achieve bhest net value,

(6] The department may, on_behalf of a state agency, participate in, sponsor, conduct, or

administer a contract or other business relationship in a cooperative purchase pursuant to 18-4-402 with

one or more public agencies, nonprofit organizations, or business entities if the department determines the

contract or relationship to be in the best interests of the state.”

Section 17. Section 18-4-303, MCA, is amended to read:

"18-4-303. Competitive sealed bidding. (1) An invitation for bids must be issued and must inctude
a purchase description and conditions applicable to the procurement.

(2) Adequate public notice of the invitation for bids must be given a reasonable time prerto before
the date set forth thereir in the invitation for the opening of bids, in accordance with rules adopted by the
department. Notice may include publication in 2 newspaper of general circulation at a reasonabie time pries
te before the bid opening.

{3) Bids must be opened publicly in-the-presence-of-one-or-meore-winesses at the time and place
designated in the invitation for bids. Each bidder has the right to be present, either in persan or by agent,
when the bids are opened and has the right to examine and inspect all bids. The amount of each bid and
sueh other relevant information as may be specified by rule, together with the name of each bidder, must
be recorded. The record must be open to public inspection. After the time of award, all bids and bid
documents must be open to public inspection in accordance with the provisions ot 2-6-102 and are subject
to the requirements of subsection (4).

{4) Bids must be available for public inspection when the bids are opened if:

{a) the invitation for bids is issued by a state agency to contract with the private sector to provide
services currently conducted by state employees; and

{b} acceptance of bids would result in the displacement of five or more state employees.

{5} Bids must be unconditionally accepted without alteration or correction, except as authorized
in this chapter. Bids must be evaluated based on tﬁe requirements set forth in the invitation for bids, which
may include criteria to determine acceptability, such as inspection, testing, quality, workmanship, delivery,
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and suitability for a particular purpose. Those criteria that will affect the bid price and be considered in
evaluation for award must be objectively measurable, such as discounts, transportation costs, and total or
life-cycle costs. The invitation for bids shall must set forth the evaluation criteria to be used. Cniy criteria
set forth in the invitation for bids may be used in bid evaluation.

{6} Correction or withdrawal of inadvertently erroneous bids, before or after award, or cancellation
of awards or contracts based on sueh bid mistakes may be permitted in accordance with rules adopted by
the department. After bid opening, ®e changes in bid prices or other provisions of bids prejudicial to the
interest of the state or fair competition may not be permitted. Except as otherwise provided by rufe, all
decisions to permit the correction or withdrawal of bids or to cancet awards or contracts based on hid
mistakes must be supported by a written determination made by the department.

(7) The contract must be awarded with reasonable promptness by written notice to the lowest
responsible and responsive bidder whose bid meets the requirements and criteria set forth in the invitation

. If all bids exceed available

funds as certified by the appropriate fiscal officer and the low respensive-and responsible and respansive

bid does not exceed sueh the funds by more than 5%, the director or the head of a purchasing agency s
authorized may, in situations where in which time or economic considerations preclude resolicitation of a
reduced scope, te negatiate an adjustment of the bid price, including changes in the bid requirements, with
the low respenrsive-and responsible and responsive bidder in order to bring the bid.within the amount of
available funds.

{8) Whenitis considered impractical to initially prepare a purchase description ta support an award
based on price, an invitation for bids may be issued requesting the submission of unpriced offers, to be
followed by an invitation for hids limited to those bidders whose offers have been qualified under the criteria

set forth in the first solicitation.”

Section 18. Section 18-4-304, MCA, is amended to read:

"18-4-304. Competitive sealed proposals. (1) WheA—underrules-adepted-by-the-department—the
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supplies-and-servees-by competitive-sealed-bidding. The department may procure supplies and services

through competitive sealed propaosals.

(2) Proposals must be salicited through a request for proposals.

(3) Adeguate public notice of the request for proposals must be given in the same manner as
provided in 18-4-303(2}.

(4) Proposals must be opened so as to avoid disclosure of contents to competing offerors during
the process of negotiation. A register of proposais must be prepared in accordance with rules adopted by

the department and must be open for public inspection after contract award. After the contract is

executed, proposal documents may be inspected by the public, subject to the limitations of the Uniform

Trade Secrets Act, Title 30, chapter 14, part 4,

(B} The request for proposals must state the evaluation factors and their relative importance of

price—ard-othor-evaluationtasters. The award must be made to the responsible and responsive offeror

whose proposal best meets the evaluation criteria. QOther factors ar criteria may _not be used in the

evaluation. The contract file must demonstrate the basis on which the award is made.

{er-the-purpose-of-obiatning-bostand-firal-offers: The department may discuss a proposal with an offeror

tor_the purpose of clarification or revision of the proposal. In conducting discussions, there may not be

disclosure of any information derived from proposals submitted by competing offerors. Fhe-departmentraay

Section 19. Section 18-4-305, MCA, is amended to read:

"18-4-305. Small purchases and limited solicitations. Any procurement not exceeding the amount

(Legislative
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established by rule may be made in accordance with small purchase or_limited solicitation procedures

established by the department. Procurement requirements rmay not be artificially divided so as te constitute

a small purchase or limited solicitation under this section.”

Section 20. Section 18-4-309, MCA, is amended to read:

"18-4-309. Prequalification of suppliers. Praspective suppliers may be prequalified in accordance

with department rules for particuiar types of supplies and services. Selieitation—maidinglists—ofpotoptal

Section 21. Section 18-4-310, MCA, is amended to read:
"18-4-310. Types of contracts. Subicetto-the limitations-ofthisseetion-any Any type of contract
that will promote the best interests of the state may be used—exeept—that-—the—use—of—a

Section 22. Section 18-4-312, MCA, is amended to read:

“18-4-312. Bid and contract performance security. {1} For state contracts for the procurement of
services or of supplies, the department may in its discretion require:

(a) bid security;

(b} contract performance security to guarantee the faithful performance of the contract and the
payment of all laborers, suppliers, materalmen; mechanics, and subcontractors: or

{c) both bid and contract performance security.

{(2) [f security is required under subsection (1}, the following types of security may be required to
be deposited with the state:

(a) a sufficient bond with a licensed surety company as surety;

(b} anirrevocable letter of credit not to exceed $100,000 in accordance with the provisions of Title
30, chapter 5, part 1;

{c) money of the United States;

{d) a cashier’'s check, certified check, bank money order, certificate of deposit, money market

L Dpwision - 18- HB 139

'\Le islative



65th Legislature HB0O139.01

O W M Nd O M _ W N -

—_

11

21

22
23
24
25
26
27
28
29
30

certificate, or bank draft that is drawn or issued by a federally chartered or state-chartered bank or savings
and loan association that is insured by or for which insurance is administered by the federal deposit
insurance corporation or that is drawn and issued by a credit union insured by the national credit union
share insurance fund.

{3) The amount and type of the security must be determined by the department to be sufficient
to cover the risk involved to the state. The security must be payable to the state of Montana and. Contract

performance security must remain in effect for the entire contract period. In determining the amount and

type of contract performance security required for each contract, the department shall consider the nature
of the performance and the need for future protection to the state. In determining the need for and amount
of bid security, the department shall consider the risks involved to the state if a successful bidder or offeror
fails to enter into a formal contract. The considerations must include but are not limited to the type of
supply or service being procured, the dollar amount of the proposed contract, and delivery time
requirements. The department may adopt rules to assist it in making these determinations and in protecting
the state in dealing with irrevocable letters of credit, Bid and contract security requirements must be
included in the invitations for bids or requests for proposals.

{4} If a bidder or offeror to whom a contract is awarded fails or refuses to enter into the contract
or provide contract performance security, as required by the invitation for bid or request for proposal, after
natification of award, the department may, in its discreticn, require the bidder to forfeit the bid security to
the state and become immediately liable on the bid security, but not in excess of the sum stated in the
security. The liability of the bidder or offeror, the maker of the security or bid bond, or the liability on the
bid bond or other security may not exceed the amount specified in the invitation for bid or request for
proposal.

{5) Negotiable instruments provided as bid security must be refunded to those bidders or offerors
whose bids or proposals are not accepted.

{6) The provisions of Title 18, chapter 1, part 2, and Title 18, chapter 2, parts 2 and 3, do not

apply to procurements under this chapter.”

Section 23. Section 18-4-313, MCA, is amended to read:
"18-4-313. Contracts -- terms, extensions, and time limits. (1) Uplessotherwise-providod-by-law, -
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availabiity-and-apprepratiorotfundsforthe fiscalperods: Unless otherwise provided by law, a contract,

lease, or rental agreement for supplies or services may be made for a specific duration determined hy the

department to obtain the best net value for the state.

{2) Reiorte Before the issuance, extension, or renewal of a contract, it must be determined that:

{a) estimated requirements cover the period of the contract and are reasaonably firm and continuing;
and

(b) the contract will serve the best interests of the state by encouraging effective competition or
otherwise promating economies in state procurement.

(3) When funds are not appropriated or otherwise made available to support continuation of

perfarmance in a subsequent fiscal period, the contract must be canceled.”

Section 24. Section 18-4-402, MCA, is amended to read:

"18-4-402. Cooperative purchasing authorized. The department may participate in, spaonsor,
conduct, or administer a cooperative purchasing agreement for the procurement of any supplies ar services
with one or more public progurement units in accordance with an agreement entered into between the

participants independent of the requirements of part 3. Sueh-eeeperative Cooperative purchasing may

include purchasing through federal supply schedules of the United States general services administration,

joint or muii-party multiparty contracts between public procurement units and open-ended state public

procurement unit contracts that are made available to local public procurement units.”

Saction 25. Section 18-5-308, MCA, is amended to read:
"18-5-308. Construction with other sectibns. Procurement from small businesses under this part

is subject to all other statutes governing state procurement and all ruies promulgated-therevhder adopted
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pursuant to this part, as now or hereafter later amended, except that in case of conflict this part governs
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Section 26. Section 18-6-101, MCA, is amended to read:

"18-6-101. Power to sell state property -- proceeds credited to general fund from which property

was purchased. (1} The department has exclusive power, subject to the approval of the governor, to sell
or atherwise dispose of or to authorize the sale or other dispositian of all materials and supplies, service
equipment, or other personal property of every kind owned by the state but not needed or used by any
state institution or by any department of state government,

(2) Unless otherwise provided by law, the department shall credit the gererat fund from which the

property was purchased, less_a reasonable handling fee, with alt the money received from a sale. The

proceeds of the sale are statutorily appropriated, as provided in 17-7-502, to the agency that owned the

property before it was sold by the department.

Section 27. Section 18-7-104, MCA, is amended to read:

"18-7-104. Union label. All printing for which the state of Montana is chargeable shal must bear
the label of the branch of the internatidnal typographical unign, the allied printing trades council, or the
amalgamated lithographers of America of the locality in which it is printed, except under the following
conditions. Printing firms not having the use of the labels and who are-desireus-efpresenting-bids want to
bid for printing as-enumerated-abeve shall be+equired-te establish consideration as a responsible bidder as
follows:

{1} As a condition to consideration as a responsible bidder, printing concerns must shall file with
the secretary ot state a sworn statement to the effect that employees inthe-empley of the concern whisch
that is to produce sweh the printing are receiving the prevailing wage rate and are working under conditions
prevalent in the locality in which the work is preduced.

{2} Whenrever If a collective bargaining agreement is in effect between an employer and employees
whs are representied by a responsible organization whieh that is in no way influenced or controlled by the

Q. eistalive
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management, sueh the collective bargaining agreement apg—Hs—previsions—shat must be construed as

conditions prevalent in said the locality and shat—bke js the minimum requirement for being adjudged

considered a re‘sponsible bidder under this—soeteorn—8-71137 ot chapter 4 efthistile or this section.
{3) Printing firms havirgthe—wuse-ef using the union labels, as set-{orth-abave-shall-be-deemedas

kaving provided in subsection {1), have complied with the provisions of thie-seetien—3-8-7-10-7-oF chapter

4 or this section

However, this section does not exempt the bidders from afy the provisions of this-seetien— 8711074 —of

chapter 4 ef-this—title or this section, and sush the bidders shall alse-be-required-ta conform to al the

provisions thereef of chapter 4 and this section.”

Section 28. Section 18-7-105, MCA, is amended te read:

"18-7-105. Penalty. Any officer of the state who shallaeseptany accepts printed matter for which
the state is chargeable in whaoie or in part or who is<$eund-te-have has had printed matter produced, under
conditions other than as set forth in chapter 4 ef-this—title; or 18-7-104—er487-3107-shall-be, is subject
to a fine of $50 for each and-every offense.”

Section 29. Section 18-8-211, MCA, is amended to read:

"18-8-211. Coordination with other statutes. {1} This part need not be complied with by an
agency when the contracting authority makes a finding in accordance with this or any other applicable law
that an emergency requires the immediate execution of the work involved. Nethirg-inthis This part relieves

does not relieve the contracting authority from complying with applicable law [imiting emergency

expehditures.

(2} "The limitation on the preparation of working drawings contained in 18-2-111 applies to this
part.

(3) The procedure for appointment of architects and consulting engineers pursuant to 18-2-112
applies to this part, except that the agency shall select its proposed list of three architects or cansulting
engineers in accordance with this part prior to submission to the department of administration,

(4 The-oxceptiont : ’ | la65 thon-$5.000-n-18-8105-apet .

Section 30. Section 53-1-203, MCA, is amended to read:
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"53-1-203. Powers and duties of department of corrections. (1} The department of carrections
shall:

(a) adopt rules necessary to carry out the purposes of 41-5-527 through 41-5-529 and rules for
the admission, custody, transfer, and release of persons in department programs excep! as otherwise
provided by law. However, ruies adopted by the department may not amend or alter the statutory powers
and duties of the state board of pardons and parole.

(b} subject to the functions of the department of administration, lease or purchase lands for use
by institutions and classify those lands to determine those that may be most profitably used for agricultural
purposes, taking intoe consideration the needs of all institutions for the food products that can be grown
or produced on the lands and the relative value of agricultural programs in the treatment or rehabilitation
of the persons confined in the institutions;

(c) contract with private, nonprofit Montana corporations to establish and maintain
community-based prerelease centers for purposes of preparing inmates of the Montana state prison who
are approaching parole eligibility or discharge for release into the community. The centers shall provide a
less restrictive enviranment than the prison while maintaining adequate security. The centers must be
operated in coordination with other department correctional pragrams, including the supervised release
program provided for in Title 46, chapter 23, part 4. This subsection does not affect the department’s
authority to operate and maintain community-based prerelease centers.

(d) utilize the staff and services of other state agencies and units of the Montana university system,
within their respective statutory functions, to carry out its functions under this title;

(e} propose programs to the legislature to meet the projected long-range needs of institutions,
including programs and facilities for the diagnosis, treatment, care, and aftercare of persons placed in
institutions;

(fl encourage the establishment of programs at the local and institutional level for the rehabilitation
and education of adult felony offenders;

(gl administer all state and federal funds allocated to the department for youth in need of
supervision and delinquent youth, as defined in 41-5-103;

(n) collect and disseminate information relating to youth in need of supervision and delinquent

youth;
(i) maintain adequate data on piacements that it funds in order to keep the legislature properly
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informed of the specific information, by category, related to youth in need of supervision and delinquant
youth in out-of-home care facilities;

{ji} provide funding for and place youth who are alleged or adjudicated to be delinquent or in need
of supervision and who are referred or committed to the department;

{k} administer youth correctional facilities;

() provide supervision, care, and control of youth released from a state youth correctional facility;
and

{m)} use to maximum efficiency the resources of state government in a coardinated effort to:

(i} provide for children in need of temporary protection or correctional services; and

{ii) coordinate and apply the principles of modern institutional administration to the institutions in

the department.

limit the term of a contract do not apply to a contract authorized by subsection {1)(c).

(3) The department of corrections may enter into contracts with nonprofit corporations or
associations or private organizations t¢ provide substitute care for youth in need of supervision and

delinquent youth in youth care facilities.”

Section 31. Section 53-30-505, MCA,, is amended to read:

"53-30-505. Contract time limit.

- The provisions of 18-3-104 ard

18-4-343 that limit the term of a contract do not apply to a contract authorized by 53-30-504."

Section 32. Section 60-2-112, MCA, is amended to read:
"60-2-112. Competitive bidding. (1) Except as provided in subsections (2) through (4}, when the
estimated cost of any work exceeds $50,000, the commission shall let the contract by competitive bidding

to the lowest responsible and responsive bidder. Award must be made upon the notice and terms that the

cammission prescribes by its rules.

(2} The commission may let a contract by means other than competitive bidding if it determines
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that special circumstances so require. The commission shall specify the special circumstances in writing,
(3} The commission may enter into contracts with units of local government for the construction
of projects without competitive bidding if it finds that the work can be accomplished at lower total costs,
including total costs of labor, materials, supplies, equipment usage, engineering, supervision, clerical and
accounting services, administrative costs, and reasonable estimates of other costs attributable to the
project.
{4) The commission may delaegate to the department the authority to enter, without competitive

bidding, agreed-upon price contracts for projects costing $60,000 or less."

NEW_SECTION. Section 33. Repealer. Sections 18-1-102, 18-1-103, 18-1-106, 18-1-111,

18-1-112,18-1-113,18-1-114,18-4-131, 18-4-225, 18-4-234,18-7-107, 18-8-101, 18-8-102, 18-8-103,
18-8-104, 1B-8-105, 18-8-106, 18-8-111, and 18-8-112, MCA, are repealed.

NEW SECTION. Section 34, Severability. |f a part of [this act] is invalid, all valid parts that are

severable from the invalid part remain in effect. If a part of [this act] is invaiid in one or more of its
applications, the part remains in effect in all valid applications that are severable from the invalid

applications.

NEW SECTION. Section 35. Retroactive applicability. [Sections 6 and 15] and the repeal of

18-4-131 apply retroactively, within the meaning of 1-2-109, in the case of an unlawful solicitation for bid
or unlawful award of a contract, to a claim, to a cause of action, or 10 a request for relief other than those
authorized by {section 15], unless a final judgment awarding damages has been rendered regarding that

claim, cause of action, or request for relief priar to [the effective date of this act].

NEW SECTICN. Section 36. Effective dates. (1) Except as provided in subsection (2), [this act]

is effective Cctober 1, 1997.
{2} [Sections 6, 15, 34, and 35 and this section] and the repeal of 18-4-131 are effective on
passage and approval.

END-
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STATE OF MONTANA - FISCAL NOTE

Fiscal Note for HB0139, as_ introduced

DESCRIPTIQON QF PROPOSED LEGISLATION:

A bill that generally revises the law relating to public contracts.

ASSUMPTIONS :

1.

Cost savings due to procurement reform processes cannot be measured with any degree of
accuracy.

Potential damages paid out as a result of litigation by disappointed vendors cannot be:
estimated.

In FY96, the state paid approximately $59,000 more to second lowest bidders over lowest
bidders due to procurement preferences. In most cases, this amount represents funds
that remained in-state rather than going out-of-state. Accordingly, Montana
corporation and/or individual taxes paid on these funds would provide an offsetting
factor. Therefore, because the amount varies, as does the tax factor, a reasonable
estimate of the impact of removing the procurement preference cannot be made.
General funded agencies would now receive an appropriation equal to the proceeds from
the sale of their surplus property instead of the funds being deposited directly to the
general fund, resulting in a potential loss to the general fund of approximately
$110,000 per year. Non-general fund agencies and programs already retain their sale
proceeds.

Procedures will have to be developed to ensure statutory appropriations requested by
agencies do not exceed the sales proceeds deposited in the general fund, and to live
within the limitations of the current appropriation contrel and accounting systems.

FI1SCAL IMPACT:

Expenditures:

—Fyeg — E¥32_

General Fund Expenditures $110,000 $110,000

Net Impact on Fund Balance {$110,000) {$110,000)

EFFECT ON COUNTY OR OTHER LOCAL REVENUES OR EXPENDITURES:
Local govermmenta and school districtg may save an undetermined amount of money by not paying
the extra costs associated with procurement preferences. But see assumption #3 above.
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DAVE LEWIS, BUDGET DIRECTOR DATE EMILY SWAN N, PRIMARY SPONSOR DA B
0ffice of Budget and Program Planning

Fiscal Note for
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STATE OF MONTANA - FISCAL NOTE

Fiscal Note for HB0139, as revised

DESCRIPTT F I

A bill that generally revises the law relating to public contracts.

ASSUMPTIOQNS :

1. Cost savings due to procurement reform processes cannot be measured with any degree of
accuracy.

2. Pctential damages paid out as a result of litigation by disappointed vendors cannot be
estimated.

3. The cost to the state of §$59,000 (actual cost in FY95-%96) due to procurement
preferences only reflects the extra costs paid by the state Purchasing Bureau. Data
is not available for what the preferences cost the University system, some state
agencies, or local governments and schoeol districts. Future cost saving cannct be
estimated because what will be procured is unknown. If preferences are eliminated, the
state would avcid these costs.

4. General funded agencies would now receive an appropriation egual to the proceeds from
the sale of their surplus property instead of the funds being deposited directly to the
general fund, resulting in a potential loss to the general fund of approximately
$110,000 per year. Non-general fund agencies and programs already retain their sale
proceeds.

5. Procedures will have to be developed to ensure statutory appropriations requested by
agencies do not exceed the sales proceeds deposited in the general fund, and to live
within the limitaticns of the current appropriation control and accounting systems.

FISCAL IMPACT:

Expenditures:

- 4°1- T —FY39

General Fund Expenditures $110, 000 $110,000

Net Impact on Fund Balance ($110,000) ($110,000)

EFFECT ON COUNTY QR OTHER LOCAL REVENUES OR EXPENDITURES:
Local governments and school districts may save an undetermined amount of money by not paying
the extra costs associated with procurement preferences. But see assumption #3 above.
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Fiscal Note for HB0139, as revised
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APPROVED BY COM ON
APPROPRIATICNS

HOUSE BILL NO. 139
INTRODUCED BY SWANSON
BY REQUEST OF THE DEPARTMENT OF ADMINISTRATION

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAW RELATING TO PUBLIC
CONTRACTS; AMENDING MONTANA PROCUREMENT LAWS; ELMINATING--RREFRERENGES IN-THE
PROGCUREMENTRROGCESS: MODERNIZING STATE PROCUREM'ENT PROCEDUREBY PROVIDING OPTIONS
FOR SOURCE SELECTION, CLARIFYING TERMS AND PROCEDURES, AND STREAMLINING THE STATE
PROCUREMENT PROCESS,; SFATLUTFORILY-ARRRORRIATHNGTHE RPROGEEDS-OFR-SALES OF RRORERTY:
PROVIDING EXCLUSIVE REMEDIES FOR UNLAWFUL SOLICITATIONS OR AWARDS; PROVIDING FOR THE
PROCUREMENT OF CONSULTING SERVICES IN THE SAME MANNER AS OTHER SERVICES ARE
PROCURED; AMENDING SECTIONS #+4-2404-7 1424086714 27161727602 18-1-101, 18-4-122,
18-4-123,18-4-126,18-4-132,18-4-133,18-4-141,18-4-224,384-231-18-4-241,18-4-242,18-4-302,
18-4-303,18-4-304,18-4-305,18-4-309,18-4-310, 18-4-312, 38-4-313: 18-4-402, 38-5-36818-6-103+;
187-184—181106+ 18-8-211, 631+203-—63-36-606; AND 60-2-112, MCA; REPEALING SECTIONS
1841624811031 8110611181 112 8- M348 114-18-4-131, 1B-4-225, 4-8-4-234-
187167 18-8-101, 18-8-102, 18-8-103, 18-8-104, 18-8-105, 18-8-106, 18-8-111, AND 18-8-112,°
MCA; AND PROVIDING EFFECTIVE DATES ANB, A RETROACTIVE APPLICABILITY DATE_AND A

TERMINATION DATE."

WHEREAS, the Montana Supreme Court held in 1SC Distributors, Inc. v. Trevor, 273 M 185, 903

P2d 170 (1995), that an unsuccessful bidder on a state centract may sue the state for money damages
under Title 18, chapter 4, MCA, commonly known as the Montana Procurement Act; and

WHEREAS, a judgment for damages in a state contract suit brought pursuant to the Montana
Procurement Act makes Montana taxpayers pay twice for the same product; and

WHEREAS, in enacting the Montana Procurement Act, the Legislature did not intend to allow
disappointed bidders on state contracts to be awarded damages under the Montana Procurement Act, but
rather intended that the exclusive remedies of a disappointed bidder be the remedies prox-/ided in section
18-4-242, MCA, which do not include the award of money damages to an unsuccessfu! bidder; and

WHEREAS, the Montana Supreme Court hetd in Meech v. Hillhaven West, Inc., 238 M 21. 776 P2d
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488 (1989), that no fundamental right to a particular cause of action or remedy exists under Montana law
and that Article Il, section 16, of the Montana Constitution requires only that some remedy be provided for

every wrong, and the Supreme Court heid in Continental Qil Co. v. Montana Concrete Co., 63 M 223, 207

P 116 {1922), and General Agriculture Carp. v. Moore, 166 M 510, 534 P2d 859 (1975}, that the

Legislature may repeal a statutory cause of action or remedy during the pendency of a civil action invoking
the remedy; and

WHEREAS, according to section 1-2-110, MCA, a statute may be repealed at any time by the
Legislature, and persons acting under any statute are considered to be acting in contemplation of the
Legistature’s power to repeal the statute; and

WHEREAS, it is the intent of the Legislature by enacting [sections 63+6—ard-35 2, 10, AND 23]
and repealing section 18-4-1 3i, MCA, to reverse the holding of the Supreme Court in the [SC case as to
the availability of the remedy of money damages; and

WHEREAS, it is the intent of the Legislature by enacting [section 38 23] to make the reversal of
the ISC case apply retroactively, eventethepartiesth-thelSCease—uniessafinaljodgmentis-obiapedin
that-case-befero-tha-aHactive-date-of this-act-as-provided-n-{sestion36] UNLESS A COMPLAINT WAS
FILED IN DISTRICT COURT PRICR TQO JANUARY 1, 1992 AS PROVIDED [N [SECTION 23].

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
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23 Section 1. Section 18-1-101, MCA, is amended to read:

24 "18-1-101. Definitions. {1 (1} Unless the context requires otherwise, in this title; “department®
25  thefolowing detfinitionsapply:

26 —+H--"Departrrent- "DEPARTMENT" means the department of administration provided for in Title
27 2, chapter 15, part 10.

28

29
30 preducts:
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+h(2)  UNLESS THE CONTEXT REQUIRES OTHERWISE, IN THIS PART, THE FOLLOWING

DEFINITIONS APPLY:

(A) _"GOODS" MEANS SUPPLIES, EQUIPMENT, MATERIALS, COMMODITIES, AND SPECIALLY

MANUFACTURED PRODUCTS.

B} "MONTANA-MADE" MEANS MANUFACTURED OR PRODUCED IN THIS STATE AND MADE

WITH THE:
() USEQFPARTS, MATERIALS, OR SUPPLIES OF WHICH 50% OR MORE WERE MANUFACTURED

OR PRODUCED IN THIS STATE; OR

{1} EMPLOYMENT OF PERSONS OF WHOM 50% OR MORE ARE BONA FIDE BESIDENTS OF

MONTANA AS DEFINED IN 18-2-401.

(C) "NONRESIDENT BIDDER" MEANS A BIDDER WHOSE RESIDENCE 1S NOT IN THIS STATE AS

DETERMINED UNDER 18-1-103.

(D] "Public agency” means a department, commissicn, council, board, hureau, committee,
institution, agency, government corporation, or other entity, instrumentality, or official of the legislative,

executive, or judicial branch of this state and its political subdivisions, including the board of regents and

the Montana university system.

{3HE)] "RESIDENT BIDDER" MEANS A BIDDER WHOSE RESIDENCE 1S IN THIS STATE AS

DETERMINED UNDER 18-1-103.

(F) "Written" means that whenever written or in-writing determinations or documents are required,

the public agency responsible for the procurement may specify an appropriate visual medium, such as by

compurter rransmission or by facsimile machine transmission, in the specifications, caontract, or rules of the
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Section 2. Section 18-4-122, MCA, is amended to read:

"18-4-122. Purpose. The underlying purposes and palicies of this chapter are to:

(1) simplify, clarify, and modernize the law governing procurement by the state of Montana;
(2) permit the continued development of procurement policies and practices;

{3) make as consistent as possible the procurement laws among the various jurisdictions;

{4) provide for increased public confidence in the procedures followed in public procurement;

FAIR AND EQUITABLE TREATMENT OF ALL PERSONS WHO DEAL WITH THE PROCUREMENT SYSTEM

QF THE STATE;

{6) provide increased economy in state procurement activities and maximize to the fullest extent

practicable the purchasing value of public funds of the state; and

(7) foster effective, broad-based competition within the free enterprise system;—-and

{8) PROVIDE SAFEGUARDS FOR THE MAINTENANCE QFf APROCUREMENT SYSTEM OF QUALITY

AND INTEGRITY; AND

{9) PROVIDE THE EXCLUSIVE REMEDIES FOR UNLAWFUL BID SOLICITATIONS OR CONTRACT

AWARDS."

Section 3. Section 18-4-123, MCA, is amended to read:

"18-4-123. Definitions. In this chapter, unless the context clearly requires otherwise or a different
meaning is prescribed for a particular section, the following definitions apply:

(1) "Business" means a corporation, partnership, individual, sole proprietorship, joint-stock
company, joint venture, or other private legal entity.

(2) '_'Change order" means a written order, signed by an authorized department representative,
directing the contractor to make changes which the changes clause of the contract- authorizes the
department to order without the consent of the contractor.

(3] "Contract” means all types of state agreements, regardless of what they may be called, for the
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procurement or disposal of supplies or services.

(4) "Contract modification” means a written alteration in specifications, delivery point, rate of
delivery, period of performance, price, quantity, or other provisions of a contract accomplished by mutual
action of the parties to the contract.

{b] "Contractor” means a person having a contract with a governmental body.

(6) "Data" means recorded information, regardless of form or characteristic.

(7) "Department” means the department of administration.

(8) "Designee” means aduly an authorized representative of a person holding a superior position.

{9) "Director” means the director of the department of administration.

{(10) "Employee” means an individual drawing a salary from a gavernmental body, whether elected
or not, and any noncompensated individual performing personal services for a governmental body.

{11) "Gavernmential body” means a department, commission, council, board, bureau, committee,
institution, legislative body, agency, government corporation, or other entity, instrumentality, or official of
the executive, legislative, or judicial branch of this state, including the board of regents and the Montana
university system.

{12) "Grant” means the furnishing by the federal government of assistance, whether financial or
otherwise, 10 @ perscn of agency to support a program authorized by law. It does not include an award
whose primary purpose is to procure an end product, whether in the form of supplies or services. A
contract resulting from sueh an award is not a grant but a procurement contract.

(13) "Person” means any business, individual, union, committee, ¢lub, other organization, or group
of individuals.

(14) "Printing" means the reproduction of an image from a printing surface generally made by a
contact impression that causes a transfer of ink or the reproduction of an impression by a photographic
process and includes graphic arts, typesetting, binding, and other operations necessary tc produce a
finished printed product. Printing does not include rebinding or repair by a library or an office, department,
board, or commission thereet of books, journals, pamphlets, magazines, and literary articles beld as a part
of its library collection.

{156) "Procurement” means buying, purchasing, renting, leasing, or otherwise acquiring any supplies
or services. It also includes all functions that pertain to the obtaining of any supply or service, including

description of requirements, selection and solicitation of sources, preparation and award of contract, and
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all phases of contract administration.
{16) "Procurement officer" means any person ey authorized to enter into and administer cantracts
and make written determinations with respect therete to contracts. The term also includes an authorized

representative acting within the limits of kis the representative’s authority.

(17} "Purchasing agency” means any governmental body, other than the department, whieh that
is authorized by this chapter ar its implementing rules or by way of defegation from the director to enter
into contracts.

(18} "Services" means the furnishing of labor, time, or effort by a contractor—retirveivirgthe

. : 5 I I . . ‘

pecformance. The term does not include eensulting-servicesas-defnedin18-8102those-servceshoted
#—1+8-8-103; employment agreements or collective bargaining agreements, the provision by-previders of

human services regutated-by-a-state—agerey administered by the department of public health and human

services, or services related to construction contracts.

{19} "Supplies" means all property except as otherwise provided by law, including but not limited
to equipment, materials, printing, and commodities, and excluding tand or any interest in land.

(20) "Using agency” means any governmental body of the state whiek that utiizes uses any
supplies or services procured under this chapter.

{21) "Vendor" means a person who offers or may offer supplies or services to a public agency.”

Section 4. Section 18-4-126, MCA, is amended to read:
. "18-4-126. Public access to procurement information -- records -- retention. {1} Procurement
information is a public writing and must be available to the public as provided in 2-6-102 and 18-4-304.
(2) All procurement records must be retained, managed, and disposed of in accordance with the
state recards management program, Title 2, chapter 6.
(3} Written determinations required by this chapter must be retained in the appropriate official
contract file of the department or the purchasing agency administering the procurement in accordance with

the state records management program.”

Section 5. Section 18-4-132, MCA, is amended to read:

"18-4-132. Application. (1) Exeeptas—previded-n—18-4-313 —which—apples—retreactively—te
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{2} This chapter applies to expenditure of public funds irrespective of their source, including federal

assistance money, by this state acting through a governmental body, as defined in 18-4-123, under any
contracty. butthis This chapter does not apply to either grants or contracts between the state and its
political subdivisions or other governments, except as provided in part 4. This chapter also applies to the

disposal of state supplies. Nething—+r-this This chapter or ir rules adopted therewndes pursuant to this

chapter prevents do not prevent any governmentat body or political subdivision from complying with the
terms and conditions of any grant, gift, bequest, or cooperative agreement.

+34+2) This chapter does not apply to construction contracts.

{43(3) This chapter does not apply to expenditures of or the authorized sale or disposal of
equipment purchased with money raised by student activity fees designated for use by the student
associations of the university system, |

+8+H4) This chapter does not apply to contracts entered into by the Montana state lottery that lave
an aggregate value of less than $250,000.

(5) This chapter does not apply 1o employment of:

(a) a registered professjonal engineer, surveyor, real estate appraiser, or reqgistered architect:

(b) & physician, dentist, pharmacist, or other medical, dental, or health care provider;

(¢} an expert witness hired for use in litigation, a hearings officer hired in rulemaking and contested

case proceedings under the Montana Administrative Procedure Act, or an attorney as specified by executive

order of the governor;

(d) consulting actuaries;

{e} aprivate consultant employed by the student associations of the university system with money

raised from student activity fees designated for use by those student associations;

{f) a private consuitant employed by the Montana state lottery;

(g} a private investigator licensed by any jurisdiction; or

{h) a ¢laims adjuster.”
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Section 6. Section 18-4-133, MCA, is amended to read:

"18-4-133. Purchases exempt from general requirements. (1) Fresh-Huitsand-vegetables—other

2y When immediate delivery of articles or performance of service is required by the public

exigencies, the articles or service required may be procured by open purchase or contract at the place and
in the manner in which the articles are usually bought and sold or the services engaged between individuals
but under the direction of the department.

£1(2) The department ef—adrinistratior may exempt the department af corrections and the
department of public health and human services from the provisions of this chapter for the purchase of
suitable clothing by the department of corrections and the. department of public health and human services
for residents of its institutions and community-based programs.

+43(3) As used in this section, "suitable clothing" means styled, seasonable clothing, which will

allow the resident to make a normal appearance in the community.”

Section 7. Section 18-4-141, MCA, is amended to read:
"18-4-141. Contract transfers and collusion prohibited -- violations and penalty. (1} Ne A contract

or order or any interest Hherein In_a contract or order may not be transferred, assigned, or subcontracted

by the party to whom the contract or order is given to any other party without the express written approval

of the state, and the state may declare void any unapproved transfer, assignment, or subcontract. Ne

{2) Collusion or secret agreements between bidders for the purpose of securing any advantage to
the bidders as against the state in the awarding of contracts is prohibited. The state may declare the
contract void if the department finds sufficient evidence after a contract has been let that the contract was
obtained by a bidder or bidders by reason of collusive or secret agreement among the bidders to the
disadvantage of the state.

{3) All rights cf action for a breach of a contract by the contracting parties are reserved to the
state.
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(4) A person who violates the provisions of 2-2-201 or this section, or both, is guilty of a
misdemeanor and shall be fined not tess than $500 or more than $5,000, and the state of Montana may
at its option declare any contract in violation of the provisions of 2-2-201 or this section, or both, void ab

initio.”

Section B. Section 18-4-224, MCA, is amended to read:

"18-4-224. Contract clauses -- rules. (1) The department may adeptrules-permittingerrequirng,

in_its discretion, permit or require the inclusion of clauses providing for adjustments in prices, time of

performance, or other appropriate contract provisions relating to the following subjects:

{a) the unilateral right of the state to order in writing:

{it changes in the work within the scope of the contract; and

(ii) temporary work stoppage or delay of performance; and

{b} variations occurring between estimated quantities of work in a contract and actual guantities.

(2) Adjustments in price pursuant to clauses established under subsection {1} must be computed
in one or more of the following ways:

{a) by agreement on a fixed price adjustment before commencement of the pertinent performance

or as soon thereafter after commencement of performance as practicable;

(b} by unit prices specified in the contract or subsequently agreed upon;

{c} by the costs attributable to the events or situations under suweh clauses gstablished under

subsection {1) with adjustment of profit or fee, all as specified in the contract or subsequently agreed upon;
or

(d) in sueh any other manner as the contracting parties may mutually agree:+o+

{3} The department may adeptrulespermitiirg-orrequiring ,in its discretion, permit or require the

inclusion in state contracts of clauses providing for appropriate remedies and relating to the following
subjects:
{a) liquidated damages, as appropriate;

(b} specified excuses for delay or nonperformance;
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{c) termination of the contract for default; and

{d) termination of the contract, in whole or in part, for the convenience of the state.

(4} The director or the head of a purchasing agency may vary the clauses established by the
department under subsections {1} and (3) for inclusion in any particular state contract. Any variations must
he supported by a written determination that states the circumstances justifying sueh the variation. Notice
of any material variation must be stated in the invitation for bids or request for proposals.

(5) Regardless of a provision in a contract, the department may accept afower price or better value

offered by a contractor.”

Section 9. Section 18-4-241, MCA, is amended to read:

"18-4-241. Authority to remove or suspend frem—venders—ist vendor. (1) The department may

remove a persen vendor for cause from consideration for award of contracts by the state. Theremoval-may
not-be-toraperiod-obmore-than-3-years:

{2) The department may temporarily suspend a persen vendor from consideration for award of
contracts if there is probable cause to believe that the perser vendor has engaged in activities that may

lead to removal.

If an indictment has
been issued for an offense that would be a cause for removal under subsection (3), in-which-case the
suspension must, at the request of the attorney general, remain in effect at a minimum until after the trial
of the suspended persen vendor. The authority to remove or suspend must be exercised in accordance with
rules adopted by the department,

{3) The causes for removal or suspension include the following:

{a) violation of contract provisions, as set forth in subsections (3)(a){i) and (3}(a)(ii}, of a character
which that is regarded by the department to be so serious as to justify removal action:

(i) deliberate failure without good cause to perform in accordance with the specifications or within
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the time limit provided in the contract; or

(i) a recent record of failure to perform or of unsatisfactory performance in accordance with the
terms of one or more contracts, provided that failure to perform or unsatisfactory p.erformance caused by
acts beyond the control of the contractor may not be considered to be a basis for removal;

(b) failure to respond to a number of solicitations aver a period of time as determined by the

department in accordance with rules

to-refrove-er-saspend or failure to provide the department with a correct address;

{(c) any other cause that the department determines to bé so serious and compelling as to affect
responsibility as a state contractor, including removal by another governmental entity forany-cause listed
m-the-departrrepts—+iles; and

{(d) failure to comply with the provisions of Title 39, chapter 51, or Title 39, chapter 71.

(4) The department shall issue a written decision to remove or suspend a vendor, stating the

reasons for the action taken, for reasons other than those reasens provided in subsection (3)(k}. A copy

of the decision must be mailed or otherwise furnished immediately to the perser vendor involved.”

Section 10. Section 18-4-242, MCA, is amended to read:
"18-4-242. Remedies—prior-to—and—afteraward Exclusive remedies for unlawful solicitation or

award. (1) ¥ This section establishes the exclusive remedies for a solicitation or award of a contract is

determined to be in violation of the law—the.

{2) Except for small purchases or limited solicitations made pursuant to 18-4-305, a bidder, offeror,

or _contractor aggrieved in_connection with the solicitation or award of a contract may protest to the

department, The protest must be submitted to the department in_writing no later than 14 days after

execution of the contract.

{3} if the protest is not resolved by mutual agreement, the_department shall issue in writing a

decision on the protest within 30 days after receipt_of the protest. The decision must;

{a) state the reason for the action taken by the department with regard to the contract; and

(b} inform the aggrieved party of the party’s right to request, within 14 days after the date of the

department’s written decision, a contested case hearing pursuant to the Montana Administrative Prgcedure

Act.
{4) In a protest or contested case proceeding, the department may epply—the—remedtes, In an
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appropriate case, order a remedy provided in subseetions—H-and+3+ subsection {5} or (6}

21(5) If prierte before an award it is determined that a solicitation or proposed award of a contract
is in violation of law, the solicitation or proposed award srust may be:

(a) canceled; or

(b} revised to comply with the law.

£33{6) {a} If after an award it is determined that a soficitation or award of a contract is in violation
of law and the person awarded the contract has not acted fraudulently or in bad faith, the contract may
be:

(i) ratified and affirmed, provided it is determined that doing so is in the best interests of the state;
or

(i} terminated, and the person awarded the contract must be compensated for the actual expenses
reasonably incurred under the contract, plus a reasonable profit, prHeste befare the termination.

{b) If after an award it is determined that a solicitation or award of a contract is in violation of law
and the person awarded the contract has acted fraudulently or in bad faith, the contract may be:

(i) declared void; or

{ii) ratified and affirmed if s4ek that action is in the best interests of the state, without prejudice

10 the state's rights to appropriate damages.

(7] _The exclusive method of judicial review of a solicitation or award by the department pursuant

to this chapter is by a petition for judicial review pursuant to 2-4-702. In a proceeding pursuant to that

section, the court may, in_an appropriate case, order a remedy provided by subsection {5) or (6) of this

section. Except as provided in subsections (6}{a){ii) and (6){b){ii), there is no right under any leaal theory

to recover a form of damages or expenses for a solicitation or award of a contract in violation of law. Any

other claim, cause of action, or request for relief for solicitations of awards allegedly made in violation of

law may not be heard or granted by a district court other than as provided in this section,

(8) The state is not required to delay, halt, or modify the procurement process pending the result

of a protest, contested case proceeding, or judicial review.

{9) The department may adopt rules governing the protest of solicitations and awards."
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Section 11. Section 18-4-302, MCA, is amended to read:
"18-4-302. Methods of source selection. (1) Unless otherwise authorized by law, all state

contracts for supplies and services must be awarded by competitivesealed-bidding—pursuant-te-18-4-303-

a source selection

method provided for in this title—ard-sabsections{2-and{3-of-this-section. Supplies or services offered

for sale, lease, or rental by public utilities are exempt from this requirement if the prices of the supplies or
services are regulated by the public service commission or other governmental authority.

(2) At the time that the department or a-purehasing another agency opens bids or proposals, if a
supplier's current publicly advertised or established catalog price is received at or before the time that the
bids or proposals are opened and is less than the bid of the lowest responsible and responsive bidder or
offeror or improves upon the conditions for the best proposal received using the same factors and weights
included in the proposal, the department or purehasing agency may reject all bids and purchase the supply

from that supplier without meeting the requirements of 18-4-303 through 18-4-306.
(3) An office supply procured by the department’'s central stores program thredeh-bulepurehase

orproctred—hderatermcontract may be purchased by a-puwrehasig an agency, without meeting the
requirements of 18-4-303 through 18-4-306, from a supplier whose publicly advertised price, established

catalog price, or discount price offered to the purehasirg agency is less than the price offered by the central
stores program s+uhRderthe-termeentract if the office supply conforms in all material respects to the terms,
conditions, and quality offered by the central stores program eruaderthe-terf—eontraet. A state office
supply term contract must include a provision by which the contracting parties acknowledge and agree to
the provisions of this subsection.

{4) A contract for supplies—erservices~orboth, INFORMATION TECHNOLOGY SYSTEMS AND

SERVICES may be negotiated+

direetor: directly with a vendor without using competitive sealed bidding or a competitive sealed proposal

IN_ ACCORDANCE WITH DEPARTMENT RULES AND WITH THE APPROVAL OF THE DEPARTMENT

DIRECTOR.

ot newtechnologies—orto-achievebeastnet-valge: THE DEPARTMENT SHALL REPORT ANY ACTIVITY

USING THIS METHOD OF PROCUREMENT TO THE LEGISLATIVE FINANCE COMMITTEE.

{6} The department may, on behalf of a state agency, participate in, sponsgfr, conduct, or
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administer & AN INFORMATION TECHNQLOGY contract or other INFORMATION TECHNOLOGY business

reiationship in a cooperative purchase pursuant 1o 18-4-402 with one or more public agencies, nonprofit

arganizations, or business entities i

interestootthe-state: IN ACCORDANCE WITH DEPARTMENT RULES AND WITH THE APPROVAL OF THE

DEPARTMENT DIRECTOR. THE DEPARTMENT SHALL REPORT ANY ACTIVITY USING THIS METHOD OF

PROCUREMENT TO THE LEGISLATIVE FINANCE COMMITTEE."

Section 12. Section 18-4-303, MCA, is amended to read:

"18-4-303. Competitive sealed bidding. {1} An invitation for bids must be issued and must include
a purchase description and conditions applicable to the procurement.

{2) Adequate public notice of the invitation for bids must be given a reasonable time pre+to before
the date set forth therew in the invitation for the opening of bids, in accordance with rules adopted by the
department. Notice may include publication in a newspaper of general circulation at a reasonable time pries
te before the bid opening,

{3} Bids must be opened publicly inthe-presence-of-ore-orrore-wiResses at the time and place
designated in the invitation for bids. Each bidder has the right to be present, either in person or by agent,
when the bids are opened and has the right to examine and inspect all bids. The amount of each bid and
sueh other relevant information as may be specified by rule, together with the name of each bidder, must
be recorded. The record must be open to public inspection. After the time of award, all bids and bid
documents must be open to public inspection in accordance with the provisions of 2-6-102 and are subject
to the requirements of subsection {4).

{4) Bids must be available for public inspection when the bids are opened if:

{a) theinvitation for bids is issued by a state agency to contract with the private sector to provide
services currently conducted by state employees; and

{b] acceptance of bids would result in the displacemeant of five or more state employees.

(5} Bids must be unconditionally accepted without alteration or correction, except as authorized
in this chapter. Bids must be evaluated based on the requirements set forth in the invitation for bids, which
may include criteria to determine acceptability, such as inspection, testing, quality, workm;'anship, delivery,
and suitability for a particular purpose. Those criteria that will affect the bid price and be considered in

evaluation for award must be objectively measurable, such as discounts, transportation costs, and total or
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life-cycle costs. The invitation for bids skall must set forth the evaluation criteria to be used. Only criteria
set forth in the invitation for bids may be used in bid evaluation.

(6) Correction or withdrawal of inadvertently erroneous bids, befare or after award, or cancellation
of awards or contracts based on sueh bid mistakes may be permitted in accordance with rules adopted by
the department. After bid opening, #& changes in bid prices or other provisions of bids prejudicial to the
intérest of the state or fair competition may not be permitted. Except as otherwise provided by rule, all
decisions to permit the carrection or withdrawal of bids or to cancel awards or contracts based on bid
mistakes must be supported by a written determination made by the department.

(7) The contract must be awarded with reasonabie promptness by written notice to the lowest
responsible and responsive bidder whose hid meets the requirements and criteria set forth in the invitation

for bids—ireluding—the—preferences—established —by—THtle—18,—chapter—}—part—t, INCLUDING THE
PREFERENCES ESTABLISHED BY TITLE 18, CHAPTER 1, PART 1. If all bids exceed available funds as

certified by the appropriate fiscal officer and the low respensive-and responsible and responsive bid does
not exceed sueh the funds by more than 5%, the director or the head of a purchasing agency s-autherzed
may, in situations where in which time or economic considerations preclude resolicitation of a reduced
scope, te negotiate an adjustment of the bid price, including changes in the bid requirements, with the low
respansive—and responsible and responsive bidder in order to bring the hid within the amount of available
funds.

{8) When itis considered impractical to initially prepare a purchase description to support an award
based on price, an invitation for bids may be issued requesting the submission of unpriced offers, to be
followed by an invitation for bids limited to those bidders whose offers have been qualified under the criteria

set forth in the first solicitation.”

Section 13. Section 18-4-304, MCA, is amended to read:

“18-4-304. Competitive sealed proposals. (1) When, under rules adopted by the department, the
director, the head of a purchasing agency, or a designee of either officer above the level of the procurement
officer determines that the use of competitive sealed bidding is either not practicable or not advantageous
to the state, a contract may be entered into by competitive sealed propcsais. The department may provide
by rule that it is either not practicable or not advantageous to the state to procure specified types of

supplies and services by competitive sealed bidding. The department may procure supplies and services
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through competitive sealed proposals.

(2} Proposals must be solicited through a request for proposals.

(3) Adequate public notice of the request for proposals must be given in the same manner as
provided in 18-4-303(2).

{4) Proposals must be opened so as to avoid disclosure of contents to competing offerors during
the process of negotiation. A register of proposals must be prepared in accordance with rules adopted by

the department and must be open for public inspection after contract award. After the contract is

executed, proposal documents may be inspected by the public, subject to the limitations of the Uniform

Trade Secrets Act, Title 30, chapter 14, part 4.

{5) The request for proposals must state the evaluation factors and their relative importance of

price and other evaluation factors. The award must be made to the responsible and responsive offeror

whose proposal best meets the evaluation criteria. Other factors or criterta may not be used in the

evaluation. The contract file must demonstrate the basis on which the award is made.

{6) As provided in the request for proposals and under rules adopted by the department,
discussions with responsible offerors who submit apparently responsive proposals may be conducted for
the purpose of clarification in order to assure full understanding of and responsiveness to the solicitation

requirements. Offerors must be accorded fair and equal treatment with respect to any opportunity for

"discussion and revision of proposals, and revisions may be permitted, after submissions and prior to award,

for the purpose of obtaining best and final offers. The department may discuss a proposal with an offeror

for the purpose of clarification or revision of the proposal. In conducting discussions, there may not be

disclosure of any information derived from proposals submitted by competing offerors. The department may
require the submission of cost or pricing data in connection with an award under this section.

(7} The award must be made to the responsible offeror whose proposal is determined in writing
to be the most advantageous to the state, taking into consideration price, including the preference in
18-1-102, and the evaluation factors set forth in the request for proposals. No other factors or criteria may

be used in the evaluation. The contract file must contain the basis on which the award is made.”

Section 14. Section 18-4-305, MCA, is amended to read:

"18-4-305. Small purchases and limited solicitations. Any procurement not exceeding the amount

established by rule may be made in accordance with small purchase or_limited solicitation procedures
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established by the department. Procurement reguirements may not be artificially divided so as to constitute

a small purchase or_limited solicitation under this section,”

Section 15. Section 18-4-309, MCA, is amended 1o read:

"18-4-309. Prequalification of suppliers. Prospective suppliers may be prequalified in accordance

with department rules for particular types of supplies and services. SelcHatiorrrailingtsts—of-petential

Section 16. Section 18-4-310, MCA, is amended to read:

"18-4-310. Types of contracts. Subjeetto-thelimitations-ofthissestien—ary Any type of contract

that will promote the best interests of the state may be used—except—that—the—use—oi—a

Section 17. Section 18-4-312, MCA, is amended to read:

"18-4-312. Bid and contract performance security. (1) For state contracts for the procurement of
services or of supplies, the department may in its discretion require:

{a) bid security;

{b) contract performance security to guarantee the faithful performance of the contract énd the
payment of all laborers, suppliers, materialmen; mechanics, and subcontractors; or

(c} both bid and contract performance security.

{2) If security is required under subsection (1), the following types of security may be required to
be deposited with the state:

(a) a sufficient bond with a licensed surety company as surety;

{b) anirrevocable letter of credit not to exceed $100,000 in accordance with the provisions of Title
30, chapter 5, part 1;

{c} money of the United States;

(d) a cashier’s check, certified check, bank money order, certificate of deposit, money market
certificate, or bank draft thatis drawn-or issued by a federally chartered or state-chartered bank or savings
{ Legislarive
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and loan association that is insured by or for which insurance is administered by the federal deposit
insurance corporation or that is drawn and issued by a credit union insured by the national credit union
share insurance fund.

{3) The amount and type of the security must be determined by the department to be sufficient
to cover the risk involved to the state. The security must be payable to the state of Montana ard, Contract

performance security must remain in effect for the entire contract period. In determining the amount and

type of contract performance security required for each contract, the department shall consider the nature
of the perfarmance and the need for future protection to the state. In determining the need for and amount
of bid security, the department shall consider the risks involved to the state if a successful bidder or offeror
fails to enter into a formal contract. The considerations must include but are not limited to the type of
supply or service being procured, the dollar amount of the proposed contract, and delivery time
requirements. The department may adopt rules to assist it in making these determinations and in protecting
the state in dealing with irrevocable letters of credit. Bid and contract security requirements must be
included in the invitations for bids or requests for proposais.

{4) 1t a bidder or offeror to whom a contract is awarded fails or refuses to enter into the contract
or provide contract performance security, as required by the invitation for bid or request for proposal, after
notification of award, the department may, in its discretion, require the bidder to forfeit the bid security to
the state and become immediately liable on the bid security, but not in excess of the sum stated in the
security. The liability of the bidder or offeror, the maker of the security or bid bond, or the iiability on the
bid bond or other security may not exceed the amount specified in the invitation for bid or request for
proposal.

{5} Negotiabie instruments provided as bid security must be refunded to those bidders or offerors
whose bids or proposals are not accepted.

{6) The provisions of Title 18, chapter 1, part 2, and Title 18, chapter 2, parts 2 and 3, do not

apply to procurements under this chapter.”
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Section 18. Section 18-4-402, MCA, 1s amended to read:

“18-4-402. Cooperative purchasing authorized. The department may participate in, sponsor,
conduct, or administer a cooperative purchasing agreement for the procurement of any supplies or services
with one or more public procurement units in accordance with an agreement entered into between the

participants independent of the requirements of part 3. Such-eeoperative Cooperative purchasing may

include purchasing through federal supply schedules of the United States general services administration,

joint or Aelt-party multiparty contracts between public procurement units and open-ended state public

procurement unit contracts that are made available to local public procurement units.”
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Section 19. Section 18-8-211, MCA, is ameﬁded to read:

"18-8-211. Coordination with other statutes. (1) This part need not be complied with by an
agency when the contracting authority makes a finding in accardance with this or any other applicable law
that an emergency reqguires the immediate execution of the work involved. Methirgia-this This part relieves

does _not relieve the contracting authority from complying with applicable law limiting emergency

expenditures.

(2) The limitation on the preparation of working drawings contained in 18-2-111 apgplies to this
part.

{3) The procedure for appointment of architects and consulting engineers pursuant to 18-2-112
applies to this part, except that the agency shaill select its proposed list of three architects or consulting

engineers in accordance with this part prior to submission tc the department of administration.
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23 Section 20. Section 60-2-112, MCA, is amended to read:

24 "60-2-112. Competitive biddihg. {1) Except as provided in subsections (2) through (4), when the
25 estimated cost of any work exceeds $50,000, the commission shall let the contract by competitive bidding
26 to the lowest responsible and responsive bidder. Award must be made upon the nbtice and terms that the
27 commission prescribes by its rules. Hewever—exceptwhenprohibited-byfederakaw the-cemmissionshall
28  moke-awards—and-eeniracts—in—aceordanee—with—1811062 end38-4+112- HOWEVER, EXCEPT WHEN

29 PROHIBITED BY FEDERAL LAW, THE COMMISSION SHALL MAKE AWARDS AND CONTRACTS IN

30 ACCORDANCE WITH 18-1-102 AND 18-1-112.
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{2) The commission may let a contract by means other than competitive bidding if it determines
that special circumstances so require. The commission shall specify the special circumstances in writing.

{3) The commission may enter into contracts with units of local government for the construction
of projects without competitive bidding if it finds that the work can be accomplished at lower total costs,
including total costs of labor, materials, supplies, equipment usage, engineering, supervision, clerical and
accounting services, administrative costs, and reasonable estimates of other costs attributable to the
project.

(4) The commission may delegate to the department the authority to enter, without competitive

bidding, agreed-upon price contracts for projects costing $50,000 or less.”

NEW SECTICN. Section 21. Repealer. Sections +8-1-102—3+8+103—38-3-3H06 433+

18114218 1+ 33481+ H14.18-4-131, 18-4-225, +8-4-234-18-F3 16+ 18-8-101,18-8-102, 18-8-103,
18-8-104, 18-8-105, 18-8-106, 18-8-111, and 18-8-112, MCA, are repealed.

NEW SECTION. Section 22. Severahility. If a part of [this act] is invalid, all valid parts that are

severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its
applications, the part remains in effect in all valid applications that are severable from the invalid

applications.

NEW SECTION. Section 23. Retroactive applicability. [Sections 6-and—48 2 AND 10] and the

repeal of 18-4-131 apply retroactively, within the meaning of 1-2-109, in the case of an unlawful

solicitation tor bid or unlawful award of a contract, to a claim, to a cause of action, or to a request for relief

other than those authorized by [section 3B 10Q], unless a-firaljudgment-awarding—damages—has—been

A COMPLAINT WAS FILED IN DISTRICT COURT PRIOR TO JANUARY 1, 1992,

NEW SECTION. SECTION 24. TERMINATION. SUBSECTIONS {4) AND _(5) OF 18-4-302
TERMINATE QCTOBER 1, 1999. .

NEW SECTION. Section 25. Effective dates. (1] Except as provided in subsection {2), [this act]
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1 is effective October 1, 1997,
2 (2) [Sections 6—b—34—and-35 2, 10, 22, AND 23 and this section] and the repeal of 18-4-131
3 are effective on passage and approval.
4 -END-
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APPROVED BY COM ON
APPROPRIATIONS

HOUSE BILL NO. 139
INTRODUCED BY SWANSON
BY REQUEST OF THE DEPARTMENT OF ADMINISTRATION

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAW RELATING TO PUBLIC
CONTRACTS; AMENDING MONTANA PROCUREMENT LAWS_; ELMHNATING PRERERENCESIN—THE
PROGUREMENTPROGESS; MODERNIZING STATEPROCUREMENT PROCEDUREBY PROVIDING OPTIONS
FOR SOURCE SELECTION, CLARIFYING TERMS AND PROCEDURES, AND STREAMLINING THE STATE
PROCUREMENT PROCESS; SFATHORIY-ARPRORRIAHNG THE-RROCEEDS OF SALES OF PRORERTY:
PROVIDING EXCLUSIVE REMEDIES FOR UNLAWFUL SOLICITATIONS OR AWARDS; PROVIDING FOR THE
PROCUREMENT OF CONSULTING SERVICES IN THE SAME MANNER AS OTHER SERVICES ARE
PROCURED; AMENDING SECTIONS 4-34-24084-—7-14-2406,—~/14-2716. 1775602 18-1-101, 18-4-122,
18-4-123,18-4-126,18-4-132,18-4-133,18-4-141, 18-4-224, 18-4-231-18-4-241,18-4-242,18-4-302,
18-4-303, 1B-4-304, 18-4-305, 18-4-309, 18-4-310, 18-4-312, 48-4313: 18-4-402, 185368186101
+HB-+o4 187106, 18-8-211, 533+203,-B3-30-50B6; AND 60-2-112, MCA; REPEALING SECTIONS
1102383638164+ 18348314 18-4-131,18-4-225, 48-4- 234
487107 18-8-101, 18-8-102, 18-8-103, 18-8-104, 18-8-105, 18-8-106, 18-8-111, AND 18-8-112,
MCA; AND PROVIDING EFFECTIVE DATES AMB, A RETROACTIVE APPLICABILITY DATE, AND A

TERMINATION DATE."

WHEREAS, the Montana Supreme Court held in ISC Distributors, Inc. v. Trevor, 273 M 185, 903

P2d 170 (1995), that an unsuccessful bidder on a state contract may sue the state for money damages
under Title 18, chapter 4, MCA, commonly known as the Montana Procurement Act; and ’

WHEREAS, a judgment for damages in a state contract suit brought pursuant to the Montana
Procurement Act makes Maontana taxpayers pay twice for the same product; and

WHEREAS, in enacting the Montana Procurement Act, the Legislature did not intend to allow
disappointed bidders on state contracts to be awarded damages under the Montana Procurement Act, but
rather intended that the exclusive remedies of a disappointed bidder be the remedies provided in section
18-4-242, MCA, which do not include the award of money damages to an unsuccessfui bidder: and

WHEREAS, the Montana Supreme Court heid in Meech v, Hillhaven West, Inc., 238 M 21, 776 P2d
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488 {1989}, that no fundamental right to a particular cause of action or remedy exists under Montana law
and that Article I, section 16, of the Montana Constitution requires only that some remedy be provided for

every wrong, and the Supreme Court held in Continental Cil Co. v. Mantana Concrete Co., 63 M 223, 207

P 116 (1922), and General Agriculture Corp. v. Moore, 166 M 510, 534 P2d 859 (1975), that the

legisiature may repeal a statutary cause of action or remedy during the pendency of a civil action invoking
the remedy; and )

WHEREAS, according to section 1-2-110, MCA, a statute may be repealed at any time by thé
Legislature, and persons acting under any statute are considered to be acting in contemplation of the
Legislature’s power to repeal the statute; and

WHEREAS, it is the intent of the Legislature by enacting [sections 6—36—and-35 2, 10, AND 23]
and repealing section 18-4-131, MCA, to reverse the holding of the Supreme Court in the |SC case as 10
the availability of the remedy of money damages; and

WHEREAS, it is the intent of the Legislature by enacting [section 38 23] to make the reversal of
the ISC case apply retroactively, even-to-theportiesthrthe-t8G-ease—unlessafinaljudgmentis-oebtatnedin
i 361 UNLESS A COMPLAINT WAS

FILED IN DISTRICT COURT PRIOR TO JANUARY 1, 1992, AS PROVIDED IN [SECTION 23].

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
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23 Section 1. Section 18-1-101, MCA, is amended to read:

24 "18-1-101. Definitions. {1 (1) Unless the context requires otherwise, in this title; Ldepartmment”
25  thetfolewingdefinitions—apply:

26 -H—Department” "DEPARTMENT" means the department of administration provided for in Title

27 2, chapter 15, part 10.

28
29
30 eroduets:
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tH2) UNLESS THE CONTEXT REQUIRES OTHERWISE, IN THIS PART, THE FOLLOWING

DEFINITIONS APPLY:

(A] "GOODS" MEANS SUPPLIES, EQUIPMENT, MATERIALS, COMMODITIES, AND SPECIALLY

MANUFACTURED PRODUCTS.

(Bl "MONTANA-MADE" MEANS MANUFACTURED OR PRODUCED IN THIS STATE AND MADE

WITH THE:
{i} USEOF PARTS, MATERIALS, OR SUPPLIES OF WHICH 50% OR MORE WERE MANUFACTURED

CR PRODUCED IN THIS STATE; OR

{Iy EMPLOYMENT OF PERSONS OF WHOM 50% OR MORE ARE BONA FIDE RESIDENTS OF

MONTANA AS DEFINED IN 18-2-401.

(C) "NONRESIDENT BIDDER" MEANS A BIDDER WHOSE RESIDENCE IS NOT IN THIS STATE AS

DETERMINED UNDER 18-1-103.

(D) "Public agency” means a department, commission, council, board, bureau, committee,
institution, agency, government corporation, or other entity, instrumentality, or official of the legisiative,

executive, or judicial branch of this state and its political subdivisions, inciuding the board of regents and

the Montana university system.

{3HE) "RESIDENT BIDDER" MEANS A BIDDER WHOSE RESIDENCE 1S IN THIS STATE AS

DETERMINED UNDER 18-1-103.

(F) "Written" means that whenever written or in-writing determinations or documents are required,

the public agency respansible for the procurement may specify an appropriate visual medium, such as by

computer transmission or by facsimile machine transmission, in the specifications, contract, or rules of the
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public agency.”

Section 2. Section 18-4-122, MCA, is amended to read:

"18-4-122. Purpose. The underlying purposes and policies of this chapter are to:

(1) simplify, clarify, and modernize the faw governing procurement by the state of Montana;
{2} permit the continued development of procurement policies and practices;

(3) make as consistent as possible the procurement laws among the various jurisdictions;

{(4) provide for increased public confidence in the procedures followed in public procurement;

(5)

FAIR AND EQUITABLE TREATMENT QF ALL PERSONS WHQ DEAL WITH THE PROCUREMENT SYSTEM

OF THE STATE;

(6) provide increased economy in state procuremeant activities and maximize to the fullest extent

practicable the purchasing value of public funds of the state; end

{7) foster effective, broad-based competition within the free enterprise system:-and

{8) PROVIDE SAFEGUARDS FOR THE MAINTENANCE OF A PROCUREMENT SYSTEM OF QUALITY

AND INTEGRITY; AND

(9) PROVIDE THE EXCLUSIVE REMEDIES FOR UNLAWFUL BID SQLICITATIONS OR CONTRACT

AWARDS."

Section 3. Section 18-4-123, MCA, is amended to read:

"18-4-123. Definitions. In this chapter, unless the context clearly requires otherwise or a different
meaning 1s prescribed for a particular section, the following definitions apply:

(1) "Business” means a corporation, partnership, individual, sole proprietorship, joint-stock
company, joint venture, or other private legal entity.

{2) "Change order" means a written arder, signed by an authorized department representative,
directing the contractor to make changes which the changes clause of the contract authorizes the
department to order without the consent of *+ 2 contractor.

{3) "Contract” means all types of state agreements, regardless of what they may be called, for the
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procurement or disposal of supplies or services.

{4) "Cantract modification” means a written alteration in specifications, delivery point, rate of
delivery, period of performance, price, quantity, or other provisions of a contract accomplished by mutual
action of the parties to the contract.

() "Contractor” means a person having a contract with a governmental body.

{6} "Data" means recorded information, regardless of form or characteristic.

(7} "Department” means the department of administration.

{8} "Designee” means aduby an authorized representative of a person holding a superior position.

(9) "Director” means the director of the department of administration.

{10) "Employee” means an individual drawing a salary from a governmental body, whether elected
or not, and any noncampensated individual performing personal services for a governmental body.

{11) "Governmental body" means a department, commission, council, board, bureau, commitiee,
institution, legislative body, agency, government corporation, or other entity, instrumentality, or official of
the executive, iegislative, or judicial branch of this state, including the board of regents and the Montana
university system.

(12} "Grant" means the furnishing by the federal government of assistance, whether financial or
otherwise, to a persan or agency to support a program authorized by law. It does not include an award
whose primary purpose is 1o procure an end product, whether in the form of supplies or services. A
contract resulting from sueh an award is not a grant but a procurement contract.

(13) "Person" means any business, individual, union, committee, club, other organization, or group
of individuals.

{14) "Printing” means the reproduction of an image from a printing surface generally made by a
contact impression that causes a transfer of ink or the reproduction of an impression by a photographic
process and includes graphic arts, typesetting, binding. and other operations necessary to produce a
finished printed product. Printing does not include rebinding or repair by a library or an office, department,
hoard, or commission thereef of books, journals, pamphlets, magazines, and literary articles held as a part
of its library collection.

{15) "Procurement” means buying, purchasing, renting, leasing, or otherwise acquiring any supplies
or services. It also includes all functions that pertain to the obtaining of any supply or service, including
description ot requirements, selection and solicitation of sources, preparation and award of contract, and
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all phases of contract administration.
{16) "Procurement officer” means any person duby authorized to enter into and administer contracts
and make written determinations with respect thereto 10 contracts. The term also includes an authorized

representative acting within the limits of bts the representative’s authority.

{17) "Purchasing agency” means any governmental body, other than the department, whieh that
is authorized by this chapter or its implementing ruies or by way of delegation from the director to enter
into contracts.

{18) "Services" means the furnishing of labor, time, or effort by a contractor—retirvelyingthe

pertormance. The term does not include eansuting-services-as-definedin18-8-102-those-servicestisted

-18-8-103; employment agreements or collective bargaining agreements, the provision sy-providers of

human services regiated-by-a-state-ageney administered by the department of public health and human

services, or services related to construction contracts.
{19) "Supplies" means all property except as otherwise provided by law, including but not limited
to equipment, materials, printing, and commodities, and excluding land or any interest in land.

(20) "Using agency” means any governmental body of tt.we state whieh that wtiizes uses any

supplies or services procured under this chapter.

{21) "Vendor" means a person who offers or may offer supplies or services to a public agency.”

Section 4. Section 18-4-126, MCA, is amended to read:

"18-4-126. Public access to procurement information -- recards -- retention. (1) Procurement
information is a public writing and must be available to the public as provided in 2-6-102 and 18-4-304.

(2) Al procurement records must be retained, managed, and disposed of in accordance with the
state records management program, Title 2, chapter 6.

(3] Written determinations required by this chapter must be retained in the appropriate official
contract file of the department or the purchasing agency administering the procurement in accordance with

the state records management program.”

Section 5. Section 18-4-132, MCA, is amended to read:
"18-4-132. Application. {1) Exceptas—provided—in-18-4-313 —which—applesetroactively—to
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+4+ This chapter applies to expenditure of public funds irrespective af their source, including federal

assistance money, by this state acting through a governmental body, as defined in 18-4-123, under any
contract;. butthis This chapter does not apply to either grants or contracts between the state and its
political subdivisions or other governments, except as provided in part 4. This chapter also applies to the

disposal of state supplies. Nething—r—this This chapter or +a rules adopted therewrder pursuant to this

chapter prevents do not prevent any governmental body or political subdivision from complying with the
terms and conditions of any grant, gift, bequest, or cooperative agreement.

+3}(2) This chapter does not apply to construction contracts.

+H{3) This chapter does not apply to expenditures of or the authorized sale or disposal of
equipment purchased with money raised by student activity fees designated for use by the student
associations of the university system.

{6+{4) This chapter does not apply to contracts entered into by the Montana state lottery that have
an aggregate value of less than $250,000.

{8) This chapter does not apply to employment of;

(a] a reqgistered professional engineer, surveyor, real estate appraiser, or reqistered architect;

(b} a physician, dentist, pharmacist, or other medical, dental, or health care provider;

{c} an expert witness hired for use in litigation, a hearings officer hired in ruiemaking and contested

case proceedings under the Montana Administrative Procedure Act, or an attorney as specified by executive

order of the governor;

(d) consuiting actuaries;

(e) aprivate consultant employed by the student associations of the university system with money

raised from student activity fees designated for use by those student associations;

(f} a private consuitant employed by the Montana state lottery;

(q) a private investigator licensed by any jurisdiction; or

{h} a claims adjuster.”
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Section 6. Section 18-4-133, MCA, is amended to read:

"18-4-133. Purchases exempt from general requirements. (1) Fresh-frits-andegetables—other

+ When immediate delivery of articles or performance of service is required by the public
exigencies, the articles or service required may be procured by open purchase or contract at the place and
in the manner in which the articles are usually bought and sold or the services engaged between individuals
but under the direction of the department.

312} The department ef—administratien may exempt the department of corrections and the
department of public health and human services from the provisions of this chapter for the purchase of
suitable ciothing by the department of corrections and the department of public health and human services
for residents of its institutions and community-hased programs.

{4}(3) As used in this section, "suitable ciothing” means styled, seasonable clothing, which will

allow the resident 1o make a normal appearance in the community.”

Section 7. Section 18-4-141, MCA, is amended to read:
"18-4-141. Contract transfers and collusion prohibited -- violations and penalty. (1) Ne A contract

or order or any interest theret in_a contract or order may not be transferred, assigned, or subcontracted

by the party to whom the contract or order is given to any other party without the express written approval

of the state, and the state may declare void any unapproved transfer, assignment, or subcontract. Ne

(2) Collusion or secret agreements between bidders for the purpose of securing any advantage to
the bidders as against the state in the awarding of contracts is prohibited. The state may declare the
contract void if the department finds sufficient evidence after a contract has been let that the contract was
obtained by a bidder or bidders by reason of collusive or secret agreement among the bidders to the
disadvantage of the state.

{3) All rights of action for a breach of a contract by the contracting parties are reserved to the
state.
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{4) A person who violates the provisions of 2-2-201 or this section, or both, is guilty of a
misdemeanor and shall be fined not less than $500 or more than $5,000, and the state of Montana may
at its opticn declare any contract in violation of the provisions of 2-2-201 or this section, or both, void ab

initio."

Section B. Section 18-4-224, MCA, 1s amended to read:

"18-4-224. Contract clauses -- rules. {1} The department may adept+esperHRgor-Feguinng,

in_its_discretion, permit or require the inclusion of clauses providing for adjustments in prices, time of

performance, or other appropriate contract provisions relating 1o the following subjects:

(a} the unilateral right of the state to order in writing:

(il changes in the work within the scope of the contract; and

(i) temporary work stoppage or delay of perfarmance; and

{b) variations occurring between estimated guantities of work in a contract and actual quantities.

{2} Adjustments in price pursuant to clauses established under subsection {1) must be computed
in one ar more of the following ways:

{a) by agreement on a fixed price adjustment before commencement of the pertinent performance

or as soon thereafter after commencement of performance as practicabie;

(b) by unit prices specified in the contract or subsequently agreed upon;

{c) by the costs attributable to the events or situations under sweh clauses established under

subsection (1) with adjustment of profit or fee, all as specified in the contract or subsequently agreed upon;

or

{d} in sweb any other manner as the contracting parties may mutually agree;e+

{(3) The department may adeptrulesperrittirgorrequirag , inits discretion, permit or require the

inclusion in state contracts of clauses providing for appropriate remedies and relating to the following

subjects:
{(a) liguidated damages, as appropriate;
{b) specified excuses for delay or nonperformance;
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(c) termination of the contract for detauit: and

(d) termination of the contract, in whole or in part, for the convenience of the state.

{4) The director or the head of a purchasing agency may vary the clauses established by the
department under subsections (1) and (3) for inctusion in any particular state contract. Any variations must
be supported by a written determination that states the circumstances justifying sgeh the variation. Notice
of any material variation must be stated in the invitation for bids or request for proposals.

{5} Reqgardless of a provision in a contract, the department may accept a lower price or better value

offered by a contractor.”

Section 9. Section 18-4-241, MCA, is amended to read:

"18-4-241. Authority to remove ar suspend frerm—venders™-list vendor. (1) The department may
remove a perseh vendor for cause from consideration for award of contracts by the state. Fhefermovalmay
Aet-be-fora period-of-moerethan-3-years:

{2) The department may temporarily suspend a petrser vendor from consideration for award of
contracts if there is probable cause to believe that the persen vendor has engaged in activities that may

lead to removal.

If an indictment has
been issued for an offense that would be a cause for removal under subsection (3}, inwhieh—case the
suspension must, at the request of the attorney general, remain in effect at a minimum until after the trial

of the suspended persew vendor. The authority to remove or suspend must be exercised in accordance with

ruies adopted by the department.

{3) The causes for removal or suspension include the following:

{a) violation of contract provisions, as set forth in subsections {(3)(a}(i) and (3){a}l{ii}, of a character
whieh that is regarded by the department to be so serious as to justify removal action:

(i) deliberate failure without good cause to perform in accordance with the specifications or within
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the time limit provided in the contract; or

{ii) a recent record of failure to perform or of unsatisfactary performance in accordance with the
terms of one or more contracts, provided that failure to perform or unsatisfactory performance caused by
acts beyand the controi of the contractor may not be considered to be a basis for removal;

{b) failure to respond to a number of solicitations over a period of time as determined by the
department in accordance with rules—and-aHeredeguate wrtienrotee-to-the-aiHected-personoi-theintent
to—romeve—orsaspend or failure to provide the department with a correct address;

(c) any other cause that the department determines to be so serious and compelling as to affect
responsibility as a state contractor, including remaoval by another governmental entity fer-ary-cause-listed
trthe-department s—+ules; and

(d) failure to comply with the provisions of Title 39, chapter 51, or Title 39, chapter 71.

{4) The department shall issue a written decision to remove or suspend a vendor, stating the

reasons for the action taken, for reasons other than those reasong provided in subsection (3}(b}. A copy

of the decision must be mailed or otherwise furnished immediately to the persen vendor invoived."”

Section 10. Section 18-4-242, MCA, is amended to read:

"18-4-242. Remedies—priorto—and—after-award Exclusive remedies for unlawful solicitation or

award. (1) ¥ This section establishes the exclusive remedies for a solicitation or award of a contract is

determined to he in violation of the law-the.

(2) Except for small purchases or limited solicitations made pursuant to 18-4-305, a bidder, offeror

or contractor agqrieved in connection with the solicitation or award of a _contract may protest to the

department. The protest must be submitted to the department in writing_no_later than_ 14 days after

gxecution of the contract.

(3) If the protest is not resolved by mutual agreement, the department_shall issue in writing a

decision on the protest within 30 days after receipt of the protest. The decision must:

{a) state the reason for the action taken by the department with regard to the contract; and

{b) inform the aggrieved party of the party’s right to request, within 14 days after the date of the

department’s written decision, a contested case hearing pursuant to the Montana Administrative Procedure

Act.
{4) in_a protest or contested case proceeding, the department may apply-—theremedies, in an
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appfopriate case, order a remedy provided in subseettens{2and+3} subsection (5) or (6).

23(5) If prierto before an award it is determined that a solicitation or proposed award of a contract
is in violation of law, the salicitatior or proposud award st may be:

{a) canceled; or

(b) revised to comply with the law.

+3}(6) f(a) If after an award it is determined that a solicitation or award of a contractis in violation
of law and the person awarded the contract has not acted fraudulently or in bad faith, the contract may
be:

(i) ratified and affirmed, provided it is determined that doing so is in the best interests of the state;
or

¢} terminated, and the person awarded the contract must be compensated for the actual expenses
reasonably incurred under the contract, plus a reascnable profit, prierte before the termination.

(b} If after an award it is determined that a solicitation or award of a contract is in violation of law
and the person awarded the contract has acted fraudulently or in bad faith, the contract may be:

{i) declared void; or

lii) ratified and affirmed if saek that action is in the best interests of the state, without prejudice

to the state’s rights to appropriate damages.

(7) The exclusive method of judicial review of a solicitation or award by the department pursuant

to this chapter is by a petition for judicial review pursuant to 2-4-702. In a proceeding pursuant to that

section, the court may, in_an appropriate case, order_a remedy provided by subsection (b} or (6) of this

section. Except as provided in subsections (6){a)(ii} and (6)(b}{ii}, there is no right under any legal theory

to recover a form of damages or expenses for a solicitation or award of a contract in violation of law. Any

other claim, cause of action, or request for relief for solicitations of awards allegedly made in violation of

law may not be heard or granted by a district court other than as provided in this section.

{(8) The state is not required to delay, halt, or modify the procurement process pending the result

of a protest, contested case proceeding, or {udicial review,

{9) The department may adopt rules governing the protest of solicitations and awards.”
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Section 11. Section 18-4-302, MCA, is amended to read:

"18-4-302. Methods of source selection. {1) Unless otherwise authorized by law, ail state

contracts for supplies and services must be awarded by competitive seated-biddingpursuantto-18-4-303-

a source selection

method provided for in this title—and-subsestiens{Hand{3-efthissesction. Supplies or services offered

for sale, lease, or rental by public utilities are exempt from this requirement if the prices of the supplies or
services are regulated by the public service commission or other governmental authority.

(2) At the time that the department or a-purehasirg another agency opens bids or proposals, if a
supplier's current publicly advertised or established catalog price is received at or before the time that the
bids or proposals are cpened and is less than the bid of the lowest responsible and responsive bidder or
offeror or improves upon the conditions for the best proposal received using the same factors and weights
included in the proposal, the department or pureRasig agency may reject all bids and purchase the supply
from that supplier without meeting the requirements of 18-4-303 through 18-4-3086.

(3) An office supply procured by the department’s central stores program threugh-buHecpuarchase
e-procured—undera-term—eontraet may be purchased by a—purehasing an agency, without meeting the
requirements of 18-4-303 through 18-4-306, from a supplier whose publicly advertised price, established
catalog price, or discount price offered to the purehasing agency is less than the price offered by the central
stores program e~uhderthetormeontract if the office supply conforms in all material respects to the terms,
conditions, and quality offered by the central stores program e—underthetermeontrast. A state office
supply term contract must include a provision by which the contracting parties acknowledge and agree to
the provisions of this subsection.

{4} A contract for supples—e—services—oerboth: INFORMATION TECHNOLOGY SYSTEMS AND

SERVICES may be negotiated

directer; directly with a vendor without using competitive sealed bidding or a competitive sealed proposal

IN ACCORDANCE WITH DEPARTMENT RULES AND WITH THE APPROVAL OF THE DEPARTMENT

of-pew-techrologias—or-to-achieve-best petvalie: THE DEPARTMENT SHALL REPORT ANY ACTIVITY

USING THIS METHOD OF PROCUREMENT TO THE LEGISLATIVE FINANCE COMMITTEE.

(5) The department may, on behalf of a state agencgy, participate in, sponsor, conduct, or
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administer & AN INFORMATION TECHNOLOGY contract or other INFORMATION TECHNQOLOGY business

relationship in a cooperative purchase pgrrsuant to 18-4-402 with one or more public agencies, nonprofit

grganizations, or business entities Hthe departmentdetermines-the contract arrelabionship-te-be-inthe best
interests-ofthestate: IN ACCORDANCE WITH DEPARTMENT RULES AND WITH THE APPROVAL OF THE

DEPARTMENT DIRECTOR. THE DEPARTMENT SHALL REPORT ANY ACTIVITY USING THIS METHOD OF

PROCUREMENT TO THE LEGISLATIVE FINANCE COMMITTEE."

Section 12. Section 18-4-303, MCA, is amended to read:

"18-4-303. Competitive sealed bidding. {1} An invitation for bids must be issued and must inciude
a purchase description and conditions applicable to the procurement.

{2) Adeqguate public notice of the invitation for bids must be given a reasonable time prerto before
the date set forth therein in the invitation for the opening of bids, in accordance with rules adopted by the
department. Notice may include publication in a newspaper of general circulation at a reasonable time pre
+e before the bid opening.

(3) Bids must be opened publicly #wthe-presenrce-ofore-ermore—witresses at the time and place
designated in the invitation for bids. Each bidder has the right to be present, either in person or by agent,
when the bids are opened and has the right to examine and inspect all bids. The amount of each bid and
sweh other relevant information as may be specified by rule, together with the name of each bidder, must
be recorded. The record must be open to public inspection. After the time of award, all bids and bid
documents must be open to public inspection in accordance with the provisions of 2-6-102 and are subject
to the requirements of subsection (4).

{4) Bids must be availabie for public inspection when the bids are opened if:

(a) theinvitation for bids is issued by a state agency to contract with the private sector to provide
services currently conducted by state employees; and

(o} acceptance of bids would result in the displacement of five or more state employees.

() Bids must be unconditionally accepted without alteration or correction, except as authorized
in this chapter. Bids must be evaluated based on the requirements set forth in the invitation for bids, which
may include criteria to determine acceptability, such as inspection, testing, quality, workmanship, delivery,
and suitability for a particular purpose. Those criteria that will affect the bid price and be considered in

evaluation for award must be objectively measurable, such as discounts, transportation costs, and total or
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life-cycle costs. The invitation for bids shalt must set forth the evaluation criteria to be used. Only criteria
set forth in the invitation for bids may be used in bid evaluation.

{6) Correction or withdrawal of inadvertently erroneous bids, before or after award, or canceliation
of awards or contracts based on sueh bid mistakes may be permitted in accordance with rules adopted by
the department. After bid opening, ae changes in bid prices or other provisions of bids prejudicial to the
interest of the state or fair competition may not be permitted. Except as otherwise provided by rule, alt
decisions 10 permit the correction or withdrawal of bids or to cancel awards or contracts based on bid
mistakes must be supported by a written determination made by the department.

(7} The contract must be awarded with reasonable promptness by written notice to the lowest
responsible and responsive bidder whose bid meets the requirements and criteria set forth in the invitation

for bids—wehuding—the—pretoronces—established—by—Fitle-18,—chapter—t}—part—1, INCLUDING THE
PREFERENCES ESTABLISHED BY TITLE 18, CHAPTER 1, PART 1. If all bids exceed available funds as

certified by the appropriate fiscal officer and the low respensive-and responsible and responsive bid does
not exceed sueh the funds by more than 5%, the director or the head of a purchasing agency isautherzed
may, in situations where in_which time or economic considerations preclude resolicitation of a reduced
scope, te negotiate an adjustment of the bid price, including changes in the bid requirements, with the low
respensive-and responsible and responsive bidder in order to bring the bid within the amount of available
funds.

{8} When itis considered impractical to initially prepare a purchase description to support an award
based on price, an invitation for bids may be issued requesting the submission of unpriced offers, to be
followed by an invitation for bids limited to those bidders whase offers have been qualified under the criteria

set forth in the first solicitation.”

Section 13. Section 18-4-304, MCA, is amended to read:
"18-4-304. Competitive sealed proposals. (1) Wher—uhderriles-adepted-by-the-departrrent—ibe

supplies-and-services-by competitivesealed-biddingr The department may procure supplies and services
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through competitive sealed proposals.

{2) Proposals must be solicited through a request for proposais.

{3) Adeguate public notice of the request for proposals must be given in the same manner as
provided in 18-4-303{2).

{4) Proposals must be opened so as to avoid disciosure of contents to competing offerors during
the process of negotiation. A register of proposals must be prepared in accordance with rules adopted by

the department and must be open for public inspection after contract award. After the contract is

executed, proposal documents may be inspected by the public, subject to the limitations of the Uniform

Trade Secrets Act, Title 30, chapter 14, part 4.

{5} The request for proposals must state the evaluation factors and their relative importance ef

price—and-otherevaluationtacters. The award must be made to the responsible and responsive offeror

whose proposal best meets the evaluation criteria. QOther factors or criteria may not be used in the

evaluation. The contract file must demonstrate the basis on which the award is made.

for-the-purpose-ot-obtainirgbestand-firalefers: The department may discuss a proposal with an offeror

for the purpose of clarification or revision of the proposal. In conducting discussions, there may not be

disclosure of any information derived from proposals submitted by competing offerors, Fhe-departmentmay

Section 14. Section 18-4-305, MCA, is amended to read:

"18-4-305. Small purchases and imited solicitations. Any procurement not exceeding the amount

established by rule may be made in accordance with small purchase or_limited solicitation procedures
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established by the department. Procurement requirements may not be artificially divided so as to constitute

a small purchase or_limited solicitation under this section."”

Section 15. Section 18-4-309, MCA, is amended to read:

"18-4-309. Prequalification of suppliers. Prospective suppliers may be prequalified in accordance

with department rules for particular types of supplies and services. Selsitationmraiinglists—otpotental

Section 16. Section 18-4-310, MCA, is amended to read:
“18-4-310. Types of contracts. Subjectte-thelimitations-ofthissestion—any Any type of contract

that will promote the bhest interests of the state may be used—except—that—the use—of—a

Section 17. Section 18-4-312, MCA, is amended to read:

"18-4-312. Bid and contract performance security. (1) For state contracts for the procurement of
services or of supplies, the department may in its discretion require:

{a) bid security;

(b) contract performance security to guarantee the faithful performance of the contract and the
payment of all laborers, suppliers, materatrrern; mechanics, and subcontractors; or

{c) both bid and contract performance security,

{2} If security is required under subsection (1), the following types of security may be required to
be deposited with the state:

(a) a sufficient bond with a licensed surety company as surety;

(b} anirrevocable letter of credit not to exceed $100,000 in accordance with the provisions of Title
30, chapter b, part 1;

{c} money of the United States;

{d) a cashier‘s check, certified check, hank money order, certificate of deposit, money market

certificate, or bank draft that is drawn or issued by a federally chartered or state-chartered bank or savings
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and loan association that is insured by or for which insurance is administered by the federal deposit
insurance corporation or that is drawn and issued by a credit union insured by the national credit union
share insurance fund.

{3) The amount and type of the security must be determined by the department to be sufficient
1o cover the risk involved to the state. The security must be payable to the state of Montana and. Contract

performance security must remain in effect for the entire contract period. In determining the amount and

type of contract performance security required for each contract, the department shall consider the nature
of the performance and the need far future pratection to the state. In determining the need for and amount
of bid security, the department shall consider the risks involved to the state if a successful bidder or offeror
fails to enter into a formal contract. The considerations must include but are not limited to the type of
supply or service being procured, the dollar amount of the proposed contract, and delivery time
requirements. The department may adopt rules 1o assist it in making these determinations and in protecting
the state in dealing with irrevgocable letters of credit. Bid and contract security requirements must be
included in the invitations for bids or requests for proposals.

{(4) If a bidder or offeror to whom a contract is awarded fails or refuses to enter into the contract
or provide contract performance security, as reqguired by the invitation for bid or request for proposal, after
notification of award, the department may, in its discretion, require the bidder to forfeit the bid security to
the state and become immediately liable on the bid security, but not in excess of the sum stated in the
security. The liabitity of the bidder or offeror, the maker of the security or bid bond, or the liability on the
bid bond or other security may not exceed the amount specified in the invitation for bid or request for
proposal.

{5} Negotiable instruments provided as bid security must be refunded to those hidders or offerors
whose bids or proposals are not accepted.

(6) The provisions of Title 18, chapter 1, part 2, and Title 18, chapter 2, parts 2 and 3, do not

apply to procurements under this chapter.”
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Section 18. Section 18-4-402, MCA, is amended to read:

"18-4-402. Cooperative purchasing authorized, The department may participate in, sponsor,
conduct, or administer a cooperative purchasing agreement for the procurement of any supplies or services
with one or more public procurement units in accordance with an agreement entered into between the

participants independent of the reqguirements of part 3. Sueh—esoperative Cooperative purchasing may

include purchasing through federal supply schedules of the United States general services administration,

joint or mulparty multiparty contracts between public procurement units and open-ended state public

procurement unit contracts that are made available to local public procurement units.”
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Section 19. Section 18-8-211, MCA, is amended to read:

"18-8-211. Coordination with other statutes. {1) This part need not be complied with by an
agency when the contracting authority makes a finding in accordance with this or any other applicable law
that an emergency requires the immediate execution of the work involved. Netkirg+rthis This part retieves

does not relieve the contracting authority from complying with applicable law limiting emergency

expenditures. :

{2) The limitation on the preparation of working drawings contained in 18-2-111 applies to this
part.

{3) The procedure for appointment of architects and consulting engineers pursuant to 18-2-112
applies to this part, eiccept that the agency shall select its proposed list of three architects or consuiting

engineers in accordance with this part prior to submission to the department of administration,
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Section 20. Section 60-2-112, MCA, is amended to read:

"60-2-112. Competitive bidding. {1} Except as provided in subsections (2) through (4), when the
estimated cost of any work exceeds $50,000, the commission shall let the contract by competitive bidding
to the lowest respohsible and responsive b!'dder. Award must be made upon the notice and terms that the
commission prescribes by its rules. Hewever—exeept-wher-prohibited-byfegderalawthecommission-shal
make—awards-and—centracis—h—accordance-with—181102-ard—18-1-112- HOWEVER, EXCEPT WHEN
PROHIBITED BY FEDERAL LAW, THE COMMISSION SHALL MAKE AWARDS _AND CONTRACTS IN

ACCORDANCE WITH 18-1-102 AND 18-1-112.
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{2y The commission may let a contract by means other than competitive bidding if it determines
that special circumstances so require. The commission shail specify the special circumstances in writing.

(3) The commission may enter into contracts with units of local government for the canstruction
of projects without competitive bidding if it finds that the work can be accomplished at lower total costs,
including total costs of labor, materials, supplies, equipment usage, engineering, supervision, clerical and
accounting services, administrative costs, and reasonable estimates of other costs attributable to the
project.

{4) The commission may delegate to the department the authority to enter, without competitive

bidding, agreed-upon price contracts for projects costing $50,000 or less."

NEW SECTION. Section 21. Repealer. Sections +83-3+02—3+83-163—18-31106—8-1+1++

183-H248-1+-113-148-1-114,18-4-131, 18-4-225,18-4-234-18-7104,18-8-101,18-8-102,18-8-103,
18-8-104, 18-8-105, 18-8-106, 18-8-111, and 18-8-112, MCA, are repealed.

NEW SECTION. Section 22. Severability. If a part of [this act] is invalid, all valid parts that are
severable fram the invalid part remain in effect. If a part of [this act] is invalid in one or more of its
applications, the part remains in effect in all valid applications that are severable from the invalid

applications.

NEW SECTION. Section 23. Retroactive applicability. [Sections 6—ard—36 2 AND 10] and the

repeal of 18-4-131 apply retroactively, within the meaning of 1-2-109, in the case of an unlawful

solicitation for bid or unlawful award of a contract, to a claim, to a cause of action, or to a request for relief

other than those authorized by [section +8 10], unless afiraljudgmentawarding—damageshas—been
I 4 i  action : oo [ oot o ]
A COMPLAINT WAS FILED IN DISTRICT COURT PRIOR TO JANUARY 1, 1992,

NEW SECTION. SECTION 24. TERMINATION. SUBSECTIONS (4) AND (5} QF 18-4-302
TERMINATE OCTOBER 1, 1999.

NEW SECTION. Section 25. Effective dates. (1) Except as provided in subsection (2), [this act]

\\I»E islative
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1 is effective October 1, 1997.
2 {2) [Sections 6—3b—34—and-3b 2, 10, 22, AND 23 and this section] and the repeal of 18-4-131
3 are effective on passage and approval.
4 -END-
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STATE OF MONTANA - FISCAL NOTE

Fiscal Note for HB0139, second reading

DESCRIPTION OF PROPOSED LEGISLATION:
An act to generally revise the Mcntana Procurement Act.

ASSUMPTIONS -
1. Cost savings due to procurement reform processes cannot be measured with any degree of
certainty.

)

The bill, as amended, retains current law procurement preferences and does not provide
for new statutory appropriations to agencies for the net proceeds from sales of surplus
property. Therefore, there is no fiscal impact related to either of those items.

FISCAL IMPACT:
The fiscal impact, if any, cannot be measured with any degree of certainty.

QM \Zﬁm 35971 @%W 2-5-97

DAVE LEWIS, BUDGET DIRECTOR DATE EMILY SWANSON, PRIMARY SPONSOR DATE
Office of Budget and Program Planning

Fiscal Note for HBO13S, second reading
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HOUSE BILL NO. 139
INTRODUCED BY SWANSON
BY REQUEST QF THE DEPARTMENT OF ADMINISTRATION

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAW RELATING TO PUBLIC
CONTRACTS; AMENDING MONTANA PROCUREMENT LAWS; EEHVHNATING PREFERENGES IN—THE
RROGUREMENTRROCESS; MODERNIZING STATE PROCUREMENT PROCEDURE BY PROVIDING OPTIONS
FOR SOURCE SELECTION, CLARIFYING TERMS AND PROCEDURES, AND STREAMLINING THE STATE
PROCUREMENT PROCESS; SFATUTORILY-ARRROPRIATING THERROCEEDS OF SALES ORRRORERTY:
PROVIDING EXCLUSIVE REMEDIES FOR UNLAWFUL SOLICITATIONS OR AWARDS; PROVIDING FOR THE
PROCUREMENT OF CONSULTING SERVICES IN THE SAME MANNER AS OTHER SERVICES ARE
PROCURED; AMENDING SECTIONS -7—1-4—2-494,——7—44»2496—-7—1—4—-2—74—6—1—7—7—59-2—; 18-1-101, 18-4-122,
18-4-123,18-4-126,18-4-132,18-4-133,18-4-141,18-4-224,38-4-234:18-4-241,18-4-242,18-4-302,
18-4-303, 18-4-304, 18-4-305, 18-4-309, 18-4-310, 18-4-312, 3843335 18-4-402, 85308186151
821041872106, 18-8-211, 53-1+203—b63-30-6667 AND 60-2-112, MCA; REPEALING SECTIONS
%@4@%4%&%4%%844%18-4-131,18-4-225,%
1821154 18-8-101, 18-8-102, 18-8-103, 18-8-104, 18-8-105, 18-8-106, 18-8-111, AND 18-8-112,
MCA; AND PROVIDING EFFECTIVE DATES ANB, A RETROACTIVE APPLICABILITY DATE, AND A
TERMINATION DATE."

THERE ARE NO CHANGES IN THIS BILL AND IT WILL NOT BE
REPRINTED. PLEASE REFER TO SECOND READING COPY
(YELLOW) FOR COMPLETE TEXT.
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APPROVED BY COM ON
FINANCE & CLAIMS

HOUSE BILL NO. 139
INTRODUCED BY SWANSON
BY REQUEST OF THE DEPARTMENT OF ADMINISTRATION

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAW RELATING TO PUBLIC
CONTRACTS; AMENDING MONTANA PROCUREMENT LAWS; BHMINATING-RREEERENCES IN-THE
PROGUREMENTRROGESS: MODERNIZING STATE PROCUREMENT PROCEDURE BY PROVIDING OPTIONS
FOR SQURCE SELECTION, CLARIFYING TERMS AND PROCEDURES, AND STREAMLINING THE STATE
PROCUREMENT PROCESS; &

PROVIDING EXCLUSIVEREMEDIES FOR UNLAWFUL SOLICITATIONS OR AWARDS; PROVIDING FOR THE
PROCUREMENT OF CONSULTING SERVICES IN THE SAME MANNER AS OTHER SERVICES ARE
PROCURED; AMENDING SECTIONS 7-14-2404,-7-14-2406-7-14-2716,12-2.6502; 18-1-101, 18-4-122,
18-4-123,18-4-126,18-4-132,18-4-133,18-4-141,18-4-224,48-4-231,18-4-241,18-4-242,18-4-302,
18-4-303, 18-4-304, 18-4-305, 18-4-309, 18-4-310, 18-4-312,48-4-313, 18-4-402, 18-6-308 18-6-101,
487104187106, 18-8-211, 63-1-203-63-30-606; AND 60-2-112, MCA; REPEALING SECTIONS
18-3+10248-1103-48-1-106 1813141831421 8- 1+-11318-1-114-18-4-131, 18-4- 225, 18-4-234;
48-7-10%, 18-8-101, 18-8-102, 18-8-103, 18-8-104, 18-8-105, 18-8-106, 18-8-111, AND 18-8-112,
MCA; AND PROVIDING EFFECTIVE DATES ANB; AND A RETROACTIVE APPLICABILITY DATE-AND-A
FERMINATION DATE."

WHEREAS, the Montana Supreme Court held in ISC Distributors, Inc. v. Trevor, 273 M 185, 903

P2d 170 {1995}, that an unsuccessful bidder on a state contract may sue the state for money damages
under Title 18, chapter 4, MCA, commonly known aé the Montana Procurement Act; and

WHEREAS, a judgment for damages in a state cantract suit brought pursuant to the Montana
Procurement Act makes Montana taxpayers pay twice for the same product; and

WHEREAS, in enacting the Montana Procurement Act, the Legislature did not intend to aliow
disappointed bidders on state contracts to be awarded damages under the Montana Procurement Act, but
rather intended that the exclusive remedies of a disappointed bidder be the remedies provided in section
18-4-242, MCA, which do not include the award of money damages to an unsuccessful bidder; and

WHEREAS, the Montana Supreme Court held in Mesch v. Hillhaven West, Inc., 238 M 21, 776 P2d

{ Legislative
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 Djvision 2ND RD--2ND HOUSE

AS AMENDED



L

56th Legislature HB0139.04

488 {1989), that no fundamental right to a particular cause of action or remedy exists under Montana faw
and that Article Il, section 16, of the Montana Constitution requires only that some remedy be provided for

every wrong, and the Supreme Court held in Continental Qil Co. v. Montana Concrete Co., 83 M 223, 207

P 116 (1922), and General Agricuiture Corp. v. Moore, 166 M 510, 534 P2d 859 (1975), that the

Legisiature may repeal a statutory cause of action or remedy during the pendency of a civil action invoking
the remedy; and

WHEREAS, according to section 1-2-110, MCA, a statute may be repealed at any time by the
Legislature, and persons acting under any statute are considered to be acting in contemplation of the
Legislature’s power to repeal the statute; and

WHEREAS, it is the intent of the Legislature by enacting [sections 6—35—and-38 2, 10, AND 23]
and repealing section 18-4-131, MCA, to reverse the holding of the Supreme Court in the ISC case as to

the availability of the remedy of money damages; and

WHEREAS, it is the intent of the Legislature by enacting [section 36 23] to make the reversal of

FILED IN DISTRICT CQURT PRIOR TO JANUARY 1, 1992, AS PROVIDED IN [SECTION 23].

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
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23 Section 1. Section 18-1-101, MCA, is amended to read:

24 "18-1-101. Definitions. {4 (1) Unless the context requires otherwise, in this title; “departrment.
25  the-icllowing-definiticns—apply:

26 -H—"Departrent- "DEPARTMENT" means the department of administration provided for in Title

27 2, chapter 15, part 10.
28
29

30
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(2} UNLESS THE CONTEXT REQUIRES OTHERWISE, IN THIS PART, THE FOLLOWING

DEFINITIONS APPLY:

(A) "GOODS" MEANS SUPPLIES, EQUIPMENT, MATERIALS, COMMODITIES, AND SPECIALLY

MANUFACTURED PRODUCTS.

{B)] "MONTANA-MADE" MEANS MANUFACTURED QR PRODUCED IN THIS STATE AND MADE

WITH THE:
{1} USE OF PARTS, MATERIALS, ORSUPPLIES OF WHICH 50% OR MORE WERE MANUFACTURED

OR PRQDUCED IN THIS STATE; OR

{I) EMPLOYMENT OF PERSONS OF WHOM 50% OR MORE ARE BONA FIDE RESIDENTS OF

MONTANA AS DEFINED IN 18-2-401.

{C] "NONRESIDENT BIDDER" MEANS A BIDDER WHOSE RESIDENCE 1S NOT IN THIS STATE AS

DETERMINED UNDER 18-1-103.

(D} "Public agency" means a department, commission, council, board, bureau, committee,
institution, agency, government corporation, or other entity, instrumentality, or official of the legislative,

executive, or judicial branch of this state and its political subdivisions, including the board of regents and

the Montana university system.

{3{E} “"RESIDENT BIDDER" MEANS_ A BIDDER WHOSE RESIDENCE IS IN THIS STATE AS

DETERMINED UNDER 18-1-103.

(F} "Written" means that whenever written or in-writing determinations or documents are required,

ihe public agency responsible for the procurement may specify an appropriate visual medium, such as by

computer transmission or by facsimile machine transmission, in the specifications, contract, or_rules of the
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public agency.”

Section 2. Section 18-4-122, MCA, is amended to read:

"18-4-122. Purpose. The underlying purposes and policies of this chapter are to:

(1) simplify, clarify, and modernize the law governing procurement by the state of Montana;
(2) permit the continued development of procurement policies and practices;

{3) make as consistent as possible the procurement laws among the various jurisdictions;

(4} provide for increased public confidence in the procedures followed in public procurement;

FAIR AND EQUITABLE TREATMENT OF ALL PERSONS WHO DEAL WITH THE PROCUREMENT SYSTEM

OF THE STATE;

(6) provide increased economy in state procurement activities and maximize to the fullest extent

practicable the purchasing value of public funds of the state; and

{7} foster effective, broad-based competition within the free enterprise system:=—and

{8) PROVIDE SAFEGUARDS FORTHE MAINTENANCE OF A PROCUREMENT SYSTEM OF QUALITY

AND INTEGRITY: AND

{9) PROVIDE THE EXCLUSIVE REMEDIES FOR UNLAWFUL BID SOLICITATIONS OR CONTRACT

AWARDS."

Section 3. Section 18-4-123, MCA, is amended to read:

"18-4-123. Definitions. In this chapter, unless the context clearly requires otherwise or a different
meaning is prescribed for a particular section, the following definitions apply:

(1} "Business”™ means a corporation, partnership, individual, sole proprietorship, joint-stock
company, joint venture, or ather private legal entity.

{2) "Change order" means a written order, signed by an authorized department representative,
directing the contractor to make changes which the changes clause of the contract authorizes the
department to order without the consent of the contractor.

(3) "Contract" means all types of state agreements, regardiess of what they may be called, for the

i:Le islative
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procurement or disposal of supplies or services.

{4) "Contract modification” means a written alteration in specifications, delivery point, rate of
delivery, period of performance, price, quantity, or other provisions of a contract accomplished by mutual
action of the parties to the contract.

(6) "Contractor” means a person having a contract with a governmental body.

(6) "Data" means recorded information, regardless of form or characteristic.

{(7) "Department" means the department of administration.

(8) "Designee” means a-dwy an authorized representative of a person holding a superior pasition.

(9) "Director” means the director of the department of administration.

(10) "Employee™ means an individual drawing a salary from a governmental body, whether elected
or not, and any noncompensatedindividual performing personal services for a governmental body.

{11) "Governmental hody" means a department, commission, council, board, bureau, committee,
institution, legislative body, agency, gavernment corporation, or other entity, instrumentality, or official of
the executive, legislative, or judicial branch of this state, including the board of regents and the Montana
university system.

(12) "Grant" means the furnishing by the federal government of assistance, whether financial or
otherwise, to a person or agency to support a program authorized by law. It does not include an award
whose primary purpose is to procure an end product, whether in the form of supplies or services. A
contract resulting from suehk an award is not a grant but a procurement contract.

(13) "Person” means any business, individual, union, committee, club, ather organization, or group
of individuals.

{14} "Printing" means the reproduction of an image from a printing surface generally made by a
contact impression that causes a transfer of ink or the reproduction of an impression by a photographic
process and includes graphic arts, typesetting, binding, and other operations necessary to produce a
finished printed product. Printing does not include rebinding or repair by a library or an office, department,
board, or commission therso$ of books, j'ourna!s, pamphlets, magazines, and literary articles held as a part
of its library collection.

| {15} "Procurement” means buying, purchasing, renting, leasing, or otherwise acquiring any supplies
or services. It also includes all functions that pertain to the obtaining of any supply or service, inciuding

description of requirements, selection and salicitation of sources, preparation and award of contract, and

" Legislative
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all phases of contract administration.
(16) "Procurement officer” means any person duly authorized to enter into and administer contracts
and make written determinations with respect therete 10 contracts. The term also includes an authorized

representative acting within the limits of bis the representative’s authority.

{17] "Purchasing agency" means any governmental body, other than the department, which that
is authorized by this chapter or its implementing rules or by way of delegation from the director to enter
into contracts.

(18) "Services" means the furnishing of labor, time, or effort by a contractor—netinvelving-the

performance. The term does not include &6
—18-8-103; employment agreements or collective bargaining agreements, the provision by-praviders of

human services regulated-by-a-ctate-agensy administered by the department of public health and human

services, or services rélated to construction contracts.

{19) "Supplies" means all property except as otherwise provided by law, including but not limited
to equipment, materials, printing, and commodities, and excluding land or any interest in land.

(20) "Using agency"” means any governmental body of the state whish that utilizes uses any
supplies or services procured under this chapter.

(21) "Vendor" means_a person who offers or may offer supplies or services to a public agency.”

Section 4. Section 18-4-126, MCA, is amended to read:

"18-4-126. Public access to procurement information -- records -- retention. {1) Procurement
information is a public writing and must be available to the public as provided in 2-6-102 and 18-4-304.

(2) All procurement recaords must be retained, managed, and disposed of in accordance with the
state records management program, Title 2, chapter 6.

(3} Written determinations required by this chapter must be retained in the appropriate official
contract file of the department or the purchasing agency administering the procurement in accordance with

the state records management program.”

Section 5. Sectian 18-4-132, MCA, is amencied to read:
"18-4-132. Application. {1) E
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+2} This chapter applies to expenditure of public funds irrespective of their source, including federal

assistance money, by this state acting through a governmental body, as defined in 18-4-123, under any

contract:. bot-this This chapter does not apply to either grants or contracts between the state and its

'political subdivisions or other governments, except as provided in part 4. This chapter also applies to the

disposal of state supplies. Nethirg—n-this This chapter or in rules adopted thereander pursuant to this

chapter preverts do not prevent any governmental body or political subdivision from complying with the
terms and conditions of any grant, gift, bequest, or cooperative agreement.

£3+(2) This chapter does not apply to construction contracts.

4343} This chapter does not apply to expenditures of or the authorized sale or disposal of
equipment purchased with money raised by student activity fees designated for use by the student
associations of the university system.

{6}{4) This chapter does not apply to contracts entered into by the Montana state iottery that have
an aggregate value of less than $250,000.

(B} This chapter does not apply to employment of:

{(a) _a registered professional engineer, surveyor, real estate appraiser, or registered architect;

{b) a phvsician, dentist, pharmacist, or other medical, dental, or health care provider;

{c) an expert witness hired for usein litigation, a hearings officer hired in rulemaking and contested

case proceedings under the Montana Administrative Procedure Act, or an attorney as specified by executive

order of the governor;

{d)} consulting actuaries;

{e) aprivate consultant employed by the student associations of the university system with money

raised from student activity fees designated for use by those student associations;

{f)_a private consultant employed by the Montana state lattery;

{g) a private investigator licensed by any jurisdiction: or

(h) _a claims adiuster.”
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Section 6. Section 18-4-133, MCA, is amended to read:

"18-4-133. Purchases exempt from general requirements. {1) Frosh-fruits—and-vegetables—oether

2 When immediate delivery of articles or performance of service is required by the public

exigencies, the articles or service required may be procured by open purchase or contract at the place and
in the manner in which the articles are usually bought and sold or the services engaged between individuals
but under the direction of the department.

{312) The department ef-adiministration may exempt the department of corrections and the
department of public health and human services from the provisions of this chapter for the purchase of
suitable clothing by the department of corrections and the department of public health and human services
for residents of its institutions and community-based programs.

{44(3) As used in this section, "suitable clothing” means styled, seasonable clothing, which will

allow the resident to make a normal appearance in the community.”

Section 7. Section 18-4-141, MCA, is amended to read:
"18-4-141, Contracttransfers and collusion prohibited -- violations and penalty. (1) Ne A contract

or order or any interest therein in_a contract or order may not be transferred, assigned, or subcontracted

by the party to whom the contract or order is given to any other party without the express written approval

of the state, and the state may declare void any unapproved transfer, assignment, or subcontract. ble

{2) Collusion or secret agreements between bidders for the purpose of securing any advantage to

the bidders as against the state in the awarding of contracts is prohibited. The state may declare the
contract void if the department finds sufficient evidence after a contract has been let that the contract was
obtained by a bidder or bidders by reason of collusive or secret agreement among the bidders to the
disadvantage of the state.

(3) Al rights of action for a breach of a contract by the contracting parties are reserved to the

state.
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(4} A person who violates the provisions of 2-2-201 or this section, or both, is guilty of a
misdemeanaor and shall be fined not less than $500 or more than $5,000, and the state of Montana may
at its option declare any contract in violation of the provisions of 2-2-201 or this section, or both, void ab

initio.”

Section 8. Section 18-4-224, MCA, is amended to read:

"18-4-224. Contract clauses -- rules. {1} The department may adeptrulos-permitting-orroquitng,

in its discretion, permit or require the inclusion of clauses providing for adjustments in prices, time of

performance, or other appropriate contract provisions relating to the foliowing subjects:

{a} the unilateral right of the state to order in writing:

{iy changes in the work within the scope of the contract; and

{ii) temporary work stoppage or delay of performance; and

{b) variations occurring between estimated quantities of work in a contract and actual quantities.

(2) Adjustments in price pursuant to clauses established under subsection (1) must be computed
in one or more of the following ways:

{a) by agreement on a fixed price adjustment befere commencement of the pertinent performance

or as soon thereatter after commencement of performance as practicable;

(b} by unit prices specified in the contract or subsequently agreed upon;

{c} by the costs attributable to the events or situations under su6h clauses established under

subsection {1) with adestment of profit or fee, all as specified in the contract or subsequently agreed upon;

(d} in sueh any other manner as the contracting parties may mutually agree;—or

(3) The department may adeptrlos-permitiing-or+oquirng , in its discretion, permit or require the

inclusion in state contracts of clauses providing for appropriate remedies and relating 10 the following

subjects:

(a) liquidated damages, as appropriate;

(b} specified excuses for delay or nonperformance;
CLegislative
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{¢) termination of the contract for default; and

{d} termination of the contract, in whole or in part, for the convenience of the state.

(4} The director or the head of a purchasing agency may vary the clauses established by the
department under subsections {1) and (3} for inclusion in any particular state contract. Any variations must

be supported by a written determination that states the circumstances justifying saeh the variation. Notice

_of any material variation must be stated in the invitation for bids or request for proposals.

{5) Regardless of a provision in a contract, the department may accept a lower price or better value

~ offered by a contractor.”

Section 9. Section 18-4-241, MCA, is amended to read:

"18-4-241. Authority to remove or suspend from-vendoerslist vendor. (1) The department may
remove a person vendor for cause from consideration for award of contracts by the state. Fheremovalmay
aot-bo-for-a period-of-more than-3-yoars-

{2) The department may temporarily suspend a persen vendor from consideration for award of

contracts if there is probable cause to believe that the persen vendor has engaged in activities that may

lead to removal.

655 If an indictment has
been issued for an offense that would be a cause for removal under subsection (3}, s-whish—-cass the
suspension must, at the request of the attorney general, remain in effect at a minimum until after the trial
of the suspended persen vendor. The authority to remove or suspend must be exercised in accordance with
rules adopted by the department,

{3} The causes for removal or suspension include the following:

(a) vioiation of contract provisions, as set forth in subsections (3){a}{i} and (3)(a}!ii}, of a character
whieh that is regarded by the department to be so serious as to justify removal action:

(i} deliberate failure without good cause to perform in accordance with the specifications or within

"Legisiative
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the time limit provided in the contract; or

{ii) a recent record of failure to perform or of unsatisfactory perfarmance in accordance with the
terms of one or more contracts, provided that failure to perform or unsatisfactory performance caused by
acts beyond the control ot the contracior may not be considered to be a basis for removal;

(b} failure to respond to a number of solicitations over a period of time as determined by the

department in accordance with rules

to—+omove-orsuspend or failure to provide the department with a correct address;

{c} any other cause that the department determines to be so serious and compelling as to affect
responsibility as a state contractor, including removat by another governmental entity {orapycausslisted
r-tha-degartment&+rules; and

{(d) failure to comply with the provisions of Title 39, chapter 51, or Title 39, chapter 71,

(4) The department shall issue a written decision to remove or suspend a vendor, stating the

reasons for the action taken_for reasons other than those reasons provided in subsection (3}{b). A copy

of the decision must be mailed or otherwise furnished immediately to the persern vendor involved.”

Section 10. Section 18-4-242, MCA, is amended to read:
"18-4-242. Remedies—prior-to-and-after-award Exclusijve remedies for unlawful solicitation or

award. {1) H This_section _establishes the exclusive remedies for a solicitation or award of a contract is

determined to be in violation of the lawthe.

{2} Except for small purchases or limited solicitations made pursuant to 18-4-305b, a bidder, offerar,

or _contractor aggrieved in connection with the solicitation or award of a contract may protest to the

department. The protest must be submitted to the department in _writing no later than 14 days after

execution of the contract.

(3) If the protest is not resolved by mutual agreement, the department shall issue in writing a

decision on the protest within 30 days after receipt of the protest. The decision must:

{a} state the reason for the action taken by the department v 1 regard to the contract; and

(b) inform the aagrieved party of the party’s right to request, within 14 days after the date of the

department’'s written decision, a contested case hearing pursuant to the Montana Administrative Procedure

Act.

(4] In_a protest or contested case proceeding, the departrhent may apply—the-+temedias, in an

Legislative
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appropriate case, order a remedy provided in subsestions—2-and-{3} subsection (B} or (6].

5] If prierte before an award it is determined that a solicitation or proposed award of a contract
is in viclation of law, the solicitation or proposed award fust may be:

{a) canceled; or

(b} revised to comply with the law.

+3}(6) (a) If after an award it is determined that a solicitation or award of a contract is in violation
of law and the person awarded the contract has not acted fraudulently or in bad faith, the contract may
be:

(i) ratified and affirmed, provided it is determined that doing so is in the best interests of the state;
or

lii} terminated, and the person awarded the contract must be compensated for the actual expenses
reasonably incurred under the contract, pius a reasanable profit, prete before the termination.

(b) If after an award it is determined that a solicitation or award of a contract is in violation of law
and the person awarded the contract has acted fraudulently or in bad faith, the contract may be:

(i) declared void; or

(i) ratified and affirmed if sueh that action is in the best interests of the state, without prejudice

to the state’s rights to appropriate damages.

{7) The exclusive method of judicial review of a solicitation or award by the department pursuant

to this chapter is by a petition for judicial review pursuant to 2-4-702. In a proceeding pursuant to that

section, the court may, in_an appropriate case, order a remedy provided by subsection (5) or (8) of this

section. Except as provided in subsections (6){a){ii} and {6){b)(ii}, there is no right under any legal theor

to recover a form of damages or expenses for a solicitation or award of a contract in violation of law. Any

ather claim, cause of action, or request for relief for solicitations of awards allegedly made in violation of

law_may not be heard or granted by a district court other than as provided in this section.

{8) The state is not required to delay, halt, or modify the procurement process pending the result

of a protest, contested case proceeding, or judicial review,

(9} The department may adopt rules governing the protest of solicitations and awards."

(Legisiative

~, Services . -
. Djvision 14 HB 139



55hth Legislature HB0139.04

Section 11. Section 18-4-302, MCA, is amended to read:
"18-4-302. Methods of source selection. (1) Unless otherwise authorized by law, all state

contracts for supplies and services must be awarded by sempetitive-saaled bidding-pursuanito-18-4-303

g source selection

method provided for in this title—and-subsestiens—2}-and43)-of this-sestien. Supplies or services offered

for sale, lease, or rental by public utilities are exempt from this requirement if the prices of the supplies or
services are regulated by the public service commission or other governmental authority.

{2} At the time that the department or a-purchasing another agency opens bids or proposals, if a
supplier’s current publicly advertised or established catalog price is received at or before the time that the
bids or proposals are opened and is less than the bid of the lowest responsible and responsive bidder or
offeror or impraoves upon the conditions for the best proposal received using the same factors and weights
included in the proposal, the department or purehasing agency may reject all bids and purchase the supply
from that supplier without meeting the requirements of 18-4-303 through 18-4-306.

(3) An office supply procured by the department’s central stores program thredgh-bulkpurchass
orprocured-uhder—a-term—eontrast may be purchased by a—purehasing an agency, without meeting the
requirements of 18-4-303 through 18-4-306, from a supplier whose publicly advertised price, established
catalog price, or discount price aoffered to the purchasing agency is less than the price offered by the central
stores program e~didertha-term-conrtrast if the office supply conforms in all material respects to the terms,
conditions, and quality offered by the central stores program erunde—the-term—contract. A state office

supply term contract must include a provision by which the contracting parties acknowledge and agree to

the provisions of this subsection.
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Section 12. Section 18-4-303, MCA, is amended to read:

"18-4-303. Competitive sealed bidding. {1) An invitation for bids must be issued and must include
a purchase description and conditions applicable to the procurement, '

{2) Adequate public natice of the invitation for bids must be given a reasonabie time prierte hefore
the date set forth therein in the invitation for the opening of bids, in accordance with ruies adopted by the
department. Notice may include publication in a newspaper of general circulation_ at a reasonable time prer
te before the bid opening.

(3} Bids must be opened publicly inthe-presence-of-ons-o—more-witnessss at the time and place
designated in the invitation for bids. Each bidder has the right to be present, either in person or by agent,
when the bids are opened and has the right to examine and inspect all bids. The amount of each bid and
saeh other relevant information as may be specified by rule, together with the name of each bidder, must
be recorded. The record must be open to public inspection. After the time of award, all bids and bid
documents must be apen to public inspection in accordance with the provisions of 2-6-102 and are subject
to the requirements of subsection (4).

{4) Bids must be available for public inspection when the bids are opened if:

{a) the invitation for bids is issued by a state agency to contract with the private sector to provide
services currently conducted by state emplayees; and

(b} acceptance of bids would result in the displacement of five or more state employees.

(b} Bids must be unconditionally accepted without alteration or correction, except as authorized
in this chapter. Bids must be evaluated based on the requirements set forth in the invitation far bids, which
may include criteria to determine acceptability, such as inspection, testing, quality, workmanship, delivery,
and suitability for a particular purpose. Those criteria that will affect the bid price and be considered in

evaluation for award must be objectively measurable, such as discounts, transportation costs, and total or
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lite-cycle costs. The invitation for bids shak must set forth the evaluation criteria to be used. Only criteria
set forth in the invitation for bids may be used in bid evaluation.

{6) Correction or withdrawal of inadvertently erroneous bids, before or after award, or cancellation
of awards or contracts based on sueh bid mistakes may be permitted in accordance with rules adopted by
the department. After bid opening, A8 changes in bid prices or other provisions of bids prejudicial to the
interest of the state or fair competition may not be permitted. Except as otherwise provided by rule, all
decisions to permit the correction or withdrawal of bids or to cancel awards or contracts based on bid
mistakes must be supported by a written determination made by the department.

{7) The contract must be awarded with reasonable promptness by written notice to the lowest
responsible and responsive bidder whose bid meets the reguirements and criteria set forth in the invitation

for bids INCLUDING THE

PREFERENCES ESTABLISHED BY TITLE 18, CHAPTER 1, PART 1. If all bids exceed available funds as

certified by the appropriate fiscal officer and the low respensive-and responsible and responsive bid does
not exceed sush the funds by more than 5%, the director or the head of a purchasing agency is-autherized
may, in situations where in_which time or economic considerations preclude resolicitation of a reduced
scope, te negotiate an adjustment of the bid price, including changes in the bid requirements, with the low
raspoansive-and responsible and responsive bidder in order to bring the bid within the amount of available
funds. |

{8) When itis considered impractical to initially prepare a purchase description to support an award
based on price, an invitation for bids may be issued requesting the submission of unpriced offers, to be
followed by aninvitation for bids limited to those bidders whose offers have been qualified under the criteria

set forth in the first solicitation.”

Section 13. Section 18-4-304, MCA, is amended to read:

"18-4-304. Competitive sealed proposals. {1)

{Legislative :
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through competitive sealeg proposals.

(2) Propaosals must be solicited through a request for proposals.

{3) Adequate public notice of the request for proposals must be given in the same manner as
provided in 18-4-303(2).

{(4) Proposals must be opened so as to avoid disclosure of contents to competing offerors during
the process of negotiation. A register of proposals must be prepared in accordance with rules adopted by

the department and must be open for public inspection after contract award. After the contract is

executed, proposal documents may be inspected by the public, subject to the Iimitations of the Uniform

Trade Secrets Act, Title 30, chapter 14, part 4.

(5) The request for proposals must state the evaluation factors and their relative importance ef

price-and-other—evaluationfasters. The award must be made to the responsible and responsive offeror

whose proposal best meets the evaluation criteria. Other factors or criteria may not be used in the

evaluation. The contract file must demonstrate the basis on which the award is made,

{or-thepurpose-ef-obtaining-best-and-final-otfers- The department may discuss a proposal with an offeror

for the purpose of clarification or revision of the proposal. In conducting discussions, there may not be

disclosure of any information derived from proposals submitted by competing offerors. Fhe-departmentmay

Section 14. Section 18-4-305, MCA, is amended to read:

"18-4-305, Small purchases and limited solicitations. Any procurement not exceeding the amount

established by rule may be made in accordance with small purchase or_limited solicitation procedures

{ Legistative
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established by the department. Procurement requirements may not be artificially divided so as to constitute

a small purchase or limited solicitation under this section.”

Section 15. Section 18-4-309, MCA, is amended to read:

"18-4-309. Prequalification of suppliers. Prospective suppliers may be prequalified in accordance

with department rules for particular types of supplies and services. Selicitationmailing-tists—of potentiat

Section 16. Section 18-4-310, MCA, is amended to read:
"18-4-310. Types of contracts. Subjestto-thedimitations-afthis-section—any Anvy type of contract

that will promote the best interests of the state may be used—exsept—that—the—use—of—a

Section 17. Section 18-4-312, MCA, is amended to read:

"18-4-312. Bid and contract performance security. (1) For state contracts for the procurement of
services or of supplies, the department may in its discretion require:

(a} bid security;

{b} contract perfermance security to guarantee the faithful performance of the contract and the
payment of all laborers, suppliers, materiaimen; mechanics, and subceontractors; or

{c} both bid and contract performance security.

(2) If security is required under subsection (1), the following types of security may be required to
be deposited with the state:

{a} a sufficient bond with a licensed surety company as surety;

{b} anirrevocable letter of credit not to exceed $100,000 in accordance with the provisions of Title
30, chapter 5, part 1;

{c) money of the United States;

(d} a cashier’s check, certified check, bank money order, certificate of deposit, money market

certificate, or bank draft that is drawn or issued by a federally chartered or state-chartered bank or savings
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and loan association that is insured by or for which insurance is administered by the federal deposit
insurance corporation or that is drawn and issued by a credit union insured by the national credit union
share insurance fund.

(3) The amount and type of the security must be determined by the department to be sufficient

to caver the risk involved to the state. The security must be payable to the state of Montana asd, Contract

performance secpritv must remain in effect for the entire contract period. In determining the amount and
type of contract performance security required for each contract, the department shall consider the nature
of the performance and the need for future protection to the state. In determining the need for and amount
of bid security, the department shall consider the risks involved to the state if a successful bidder or offeror
fails to enter into a formal cantract. The considerations must include but are not limited to the type of
supply or service being procured, the dollar amount of the propaosed contract, and delivery time
requirements. The department may adopt rules to assist it in making these determinations and in protecting
the state in dealing with irrevocable letters of credit. Bid and contract security requirements must be
included in the invitations for bids or requests for proposals.

{4) If a bidder or offeror to whom a contract is awarded fails or refuses to enter into the contract
or provide contract performance security, as required by the invitation for bid or request for proposal, after
notification of award, the department may, in its discretion, require the bidder to forfeit the bid security to
the state and become immediately liable on the bid secufity, but not in excess of the sum stated in the
security. The liability of the bidder or offeror, the maker of the security or bid bond,.or the liability on the
bid bond or other security may not exceed the amount specified in the invitation for bid or request for
proposal.

(5] Negotiable instruments provided as bid security must be refunded to those bidders or offerors
whose bids or proposals are not accepted.

(6] The provisions of Title 18, chapter 1, part 2, and Title 18, chapter 2, parts 2 and 3, do not

apply to procurements under this chapter.”
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Section 18. Section 18-4-402, MCA, is amended to read:

"18-4-402. Cooperative purchasing authorized. The department may participate in, sponsor,
conduct, or administer a cooperative purchasing agreement for the procurement of any supplies or services
with one or more public procurement units in accordance with an agreement entered into between the

participants independent of the reguirements of part 3. Such—ecoeperative Cooperative purchasing may

include purchasing through federal supply schedules of the United States general services administration,

joint or seulti-party multiparty contracts between public procurement units and open-ended state public

procurement unit contracts that are made available to local public procurement units.”
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Section 19. Section 18-8-211, MCA, is amended to read:

"18-8-211. Coordination with other statutes. (1) This part need not be complied with by an
agency when the contracting authority makes a finding in accordance with this or any other applicable law
that an emergency requires the immediate execution of the work involved. Nething-n-this This part relieves

does not relieve the contracting. authority from complying with applicable law limiting emergency

axpenditures.

(2) The limitation on the preparation of working drawings contained in 18-2-111 applies to this
part,

{3) The procedure for appointment of architects and consulting engineers pursuant to 18-2-112
applies to this part, except that the agency shall select its proposed list of three architects or consulting

engineers in accordance with this part prior to submission to the department of administration.
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Saction 20. Section 60-2-112, MCA, is amended to read:
"60-2-112. Competitive bidding. (1) Except as provided in subsections (2} through (4}, when the
estimated cost of any work exceeds $50,000, the commission shall let the contract by competitive bidding

to the lowest responsible and responsive bidder. Award must be made upan the notice and terms that the

HOWEVER, EXCEPT WHEN
PROHIBITED BY FEDERAL LAW, THE COMMISSION SHALL MAKE AWARDS AND CONTRACTS IN

ACCORDANCE WITH 18-1-102 AND 18-1-112.

(Legislative

Services - 25 - HB 139
\ B}wsmn



v

55th Legisiature HBO139.04

S O O ~N U B W N =

3 ek et A A mA = a3 o
O O ~N ;W N -

20
21
22
23
24
25
26
27
28
29
30

{2) The commission may let a contract by means other than competitive bidding if it determines
that special circumstances so require. The commission shall specify the special circumstances in writing.

{3} The commission may enter inta contracts with units of local government for the construction
of projects without competitive bidding if it finds that the work can be accomplished at lower total costs,
including total costs of labor, materials, supplies, equipment usage, engineering, supervision, clerical and
accounting services, administrative costs, and reasonabie estimates of other costs attributable to the
project.

{4) The commission may detegate to the department the authority to enter, without competitive

bidding, agreed-upon price contracts for projects costing $560,000 or less."

NEW SECTION. Section 21. Repealer. Sections 38-1-102—8-1103—38-3-106,—18-1-111%;

18-1-112.18-+143 18-1-134, 18-4-131, 18-4-225, 3842341871104, 18-8-101,18-8-102, 18-8-103,
18-8-104, 18-8-105, 18-8-106, 18-8-111, and 18-8-112, MCA, are repealed.

NEW SECTION. Section 22. Severability. If a part of [this act] is invalid, all valid parts that are
severable from the invalid part remain in effect. If a part of [this act] is invalid in one or mare of its
applications, the part remains in effect in ail valid applications that are severable from the invalid

applications.

NEW SECTION. Section 23. Retroactive applicability. [Sections 6-ard-36 2 AND 10} and the

repeal of 18-4-131 apply retroactively, within the meaning of 1-2-109, in the case of an unlawful

solicitation for bid or unlawful award of a contract, to a claim, to a cause of action, or to a request for relief

other than those authorized by [section +& 10], unless a—firaljudgment—awarding—damages—has—been

NEW SECTION. Section 24. Effective dates. (1) Except as provided in subsection (2), [this act]
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1 is effective October 1, 1897. .
2 (2} {Sections 6—3b—34—ard-35 2, 10, 22, AND 23 and this section] and the repeal of 18-4-131
3 are effective on passage and approval.
4 -END-
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HOUSE BILL NO. 139
INTRODUCED BY SWANSON

BY REQUEST OF THE DEPARTMENT OF ADMINISTRATICN

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAW RELATING TO PUBLIC
CONTRACTS; AMENDING MONTANA PROCUREMENT LAWS; ELMHINATING PREFERENCES IN-THE
EROGUREMENTRROCESS; MODERNIZING STATE PROCUREMENT PROCEDURE BY PROVIDING OPTIONS
FOR SOURCE SELECTION, CLARIFYING TERMS AND PROCEDURES, AND STREAMLINING THE STATE
PROCUREMENT PROCESS;

PROVIDING EXCLUSIVE REMEDIES FOR UNLAWFUL SOLICITATIONS OR AWARDS; PROVIDING FOR THE
PROCUREMENT OF CONSULTING SERVICES IN THE SAME MANNER AS OTHER SERVICES ARE
PROCURED; AMENDING SECTIONS Z-34-2484-—7-14-2406,/-34-2216—-~1-B02; 18-1-101, 18-4-122,
18-4-123,18-4-126,18-4-132,18-4-133,18-4-141,18-4-224, 18423+ 18-4-241,18-4-242,18-4-302,
18-4-303, 18-4-304, 18-4-305, 18-4-309,18-4-310, 18-4-312, 18-4-313; 18-4-402, 18-5-308,18-6-101;
18-4310418-7.106; 18-8-211, 63-+-203,-63-30-60B; AND 60-2-112, MCA; REPEALING SECTIONS
18-1102 3483103181106 8118121841131 8-3-434,-18-4-131, 18-4-225, 184234
18-72-10% 18-8-101, 18-8-102, 18-8-103, 18-8-104, 18-8-105, 18-8-106, 18-8-111, AND 18-8-112,
MCA; AND PROVIDING EFFECTIVE DATES AND; AND A RETROACTIVE APPLICABILITY DATE-AND-A

WHEREAS, the Montana Supreme Court held in ISC Distributors, Inc. v. Trevor, 273 M 185, 303

P2d 170 (1995), that an unsuccessful bidder on a state contract may sue the state for money damages
under Title 18, chapter 4, MCA, commonly known as the Maontana Procurement Act; and

WHEREAS, a judgment for damages in a state contract suit brought pursuant to the Montana
Procurement Act makes Montana taxpayers pay twice for the same product; and

WHEREAS, in enacting the Montana Procurement Act, the Legisiature did not intend to allow
disappointed bidders on state contracts to be awarded damages under the Montana Procurement Act, but
rather intended that the exciusive remedies of a disappointed bidder be the remedies provided in section
18-4-242, MCA, which do not include the award of money damages to an unsuccessful bidder; and

WHEREAS, the Montana Supreme Court held in Meech v. Hillhaven West, In¢., 238M 21, 776 P2d
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488 (1989}, that no fundamental right to a particular cause of action or remedy exists under Montana law
2 and that Article i1, section 16, of the Montana Constitution requires only that some remedy be provided for

3 every wrong, and the Supreme Court held in Continental Qil Co. v. Montana Concrete Co., 63 M 223, 207

4 P 116 {1922), and General Agriculture Corp. v. Moore, 166 M 510, 534 P2d 859 (1975}, that the

5 Legislature may repeal a statutory cause of action or remedy during the pendency of a civil action invoking
the remedy; and

WHEREAS, according to section 1-2-110, MCA, a statute may be repealed at any time by the
Legislature, and persons acting under any statute are considered to be acting in contemplation of the

Legislature’s power to repeal the statute; and

[ N €= S » s BRI VN @ 2]

WHEREAS, it is the intent of the Legislature by enacting [sections 6—3b—ard-3b6 2, 10, AND 23]
11 and repealing section 18-4-131, MCA, to reverse the holding of the Supreme Court in the |SC case as to
12 the availability of the remedy of money damages; and

13 ) WHEREAS, it is the intent of the Legislature by enacting [section 36 23] to make the reversal of
14 the |SC case apply retroactively,
156 that-cace-befero-ftho-offostive-date-of thicactl—asprovidedrlsestion36] UNLESS A COMPLAINT WAS
16 FiLED IN DISTRICT COURT PRIOR TQ JANUARY 1, 1992, AS PROVIDED IN [SECTION 23].

17
18  BE T ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
19
20
21
22
23
24
25
26
27
28
29

30
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23 Section 1. Section 18-1-101, MCA, is amanded to read:

24 "18-1-101. Definitions. 3 (1) Unless the context requires otherwise, in this title; “departrrent’
25  ibhe-following-definitionsapply:

26 -H—DBspartment™ "DEPARTMENT" means the department of administration provided for in Title

27 2, chapter 15, part 10,
28
29

30 produets-
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(2} UNLESS THE CONTEXT REQUIRES OTHERWISE, IN THIS PART, THE FOLLOWING

DEFINITIONS APPLY:

{A) "GOODS" MEANS SUPPLIES, EQUIPMENT, MATERIALS, COMMODITIES, AND SPECIALLY

MANUFACTURED PRODUCTS.

(B} "MONTANA-MADE" MEANS MANUFACTURED OR PRODUCED IN THIS STATE AND MADE

WITH THE:

1) USEQFPARTS. MATERIALS, ORSUPPLIES OF WHICH 50% OR MORE WERE MANUFACTURED

OR PRODUCED [N THIS STATE; OR

() EMPLOYMENT OF PERSONS OF WHCM 50% OR MORE ARE BONA FIDE RESIDENTS OF

MONTANA AS DEFINED IN 18-2-401.

(C) "NONRESIDENT BIDDER" MEANS A BIDDER WHOSE RESIDENCE |S NOT IN THIS STATE AS

DETERMINED UNDER 18-1-103.

(D} "Public agency" means a department, commission, council, board, bureau, committee,
institution, agency, government corporation, or other entity, instrumentality, or official of the legislative,

executive, or judicial branch of this state and its political subdivisions, inciuding the board cf regents and

the Montana university system.

{3}E) "RESIDENT BIDDER" MEANS A BIDDER WHOSE RESIDENCE IS IN THIS STATE AS

DETERMINED UNDER 18-1-103.

(F}_"Written" means that whenever written or in-writing determinations or documents are required,

the public agency responsible for the procurement may specify an appropriate visual medium, such as by

computer transmission or by facsimile machine transmission, in the specifications, contract, or rules of the
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ublic agency."”

Section 2. Section 18-4-122, MCA, is amended to read:

"18-4-122. Purpose. The underlying purposes and policies of this chapter are to:

(1) simplify, clarify, and modernize the law governing procurement by the state of Montana;
(2} permit the continued development of procurement policies and practices;

{3) make as consistent as possible the procurement laws among the various jurisdictions;

{4) provide for increased public confidence in the procedures followed in public procurement;

FAIR AND EQUITABLE TREATMENT OF ALL PERSONS WHO DEAL WITH THE PROCUREMENT SYSTEM

OF THE STATE:

{6) provide increased economy in state procurement activities and maximize to the fullest extent

practicable the purchasing value of public funds of the state; and

{7) foster effective, broad-based compétition within the free enterprise system:—ard

{8] PROVIDE SAFEGUARDS FOR THE MAINTENANCE OF APROCUREMENT SYSTEM OF QUALITY

AND INTEGRITY: AND

(9) PROVIDE THE EXCLUSIVE REMEDIES FOR UNLAWFUL BID SOLICITATIONS OR CONTRACT

AWARDS."

Section 3. Section 18-4-123, MCA, is amended to read:

"18-4-1283. Definitions. In this chapter, unless the context clearly requires otherwise or a different
meaning is prescribed for a particular saction, the following definitions apply:

{1) "Business" means a corporation, partnership, individual, sole proprietorship, joint-stock
company, joint venture, or other private legal entity.

(2) "Change order” means a written order, signed by an authorized department representative,
directing the contractor to make changes which the changes clause of the contract authorizes the
department to order without the consent of the contractor.

(3) "Contract” means all types of state agreements, regardless of what they may be called, for the
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procurement or disposal of supplies or services.

(4} "Contract modification” means a written alteration in specifications, delivery point, rate of
delivery, period of performance, price, quantity, or other provisions of a contract accomplished by mutual
action of the parties to the contract.

(5) "Contractor” means a person having a contract with a governmental body.

(6) "Data" means recorded information, regardless of farm or characteristic.

(71 "Department" means the department of administration.

(8) "Designee” means a-duiy an authorized representative of a person holding a superior position

(9) "Director” means the director of the department of administration.

{10} "Employee" means an individual drawing a salary from a governmental body, whether elected
or not, and any noncompensated individual performing personal services for a governmental body.

(11) "Governmental body"” means a department, commission, council, board, bureau, committee,
institution, legislative body, agency, government corparation, or other entity, instrumentality, or official of
the executive, legislative, or judicial branch of this state, including the board of regents and the Montana
university system.

(12) "Grant" means the furnishing by the federal government of assistance, whether financial or
otherwise, to a person or agency to support a program authorized by law. it does not include an award
whose primary purpose is to procure an end product, whether in the form of supplies or services. A
contract resulting from sueh an award is not a grant but a procurement contract.

{13) "Perscn” means any business, individual, union, committee, club, other organization, or group
of individuals.

(14) "Printing” means the reproduction of an image from a printing surface generally made by a
contact impression that causes a transfer of ink or the reproducticn of a‘n impression by a photographic
process and includes graphic arts, typesetting, binding, and other operations necessary to produce a
finished printed product. Printing does not include rebinding or repair by a library or an office, department,
board, or commission thereef of books, journals, pamphiets, magazines, and literary articles held as a part
ot its library collection.

{15) "Procurement” means buying, purchasing, renting, leasing, or otherwise acquiring any supplies
or services. It also includes all functions that pertain to the obtaining of any supply or service, including

description of reguirements, selection and solicitation of sources, preparation and award of contract, and
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all phases of contract administration.
(16) "Procurement officer” means any person guty authorized to enter into and administer contracts
and make written determinations with respect thesete 1o contracts. The term also inciudes an authorized

representative acting within the limits of his the representative’s authority.

{17) "Purchasing agency” means any gcvernmental body, other than the department, which that
is authorized by this chapter or its impiementing rules or by way of delegation from the director to enter
into contracts.

{18) "Services” means the furnishing of labor, time, ar effort by a contractor—retirveiving-the

pertormance. The term does not include &8
m18-8303- employment agreements or callective hargaining agreements, the provision by-previders of

human services regulated-by-a-state-ageney administered by the department of public heaith and human

services, or services related to construction contracts.

(19) "Supplies” means all property except as otherwise provided by law, including but not limited
to equipment, materials, printing, and commaodities, and excluding land or any interest in land.

(20) "Using agency” means any governmental body of the state which that utiizes uses any
supplies or services procured under this chapter.

{21} "Vendor” means a person who offers or may offer supplies or services to a public agency.”

Section 4. Section 18-4-126, MCA, is amended to read:

"18-4-126. Public access to procurement information -- records -- retention. {1} Procurement
information is a public writing and must be available to the public as provided in 2-6-102 and 18-4-304.

(2) All procurement records must be retained, managed, and disposed of in accordance with the
state records management program, Title 2, chapter 6.

(3) Written determinations required by this chapter must be retained in the appropriate official
contract file of the department or the purchasing agency administering the procurement in accordance with

the state records management program.”

Section 5. Section 18-4-132, MCA, is amended to read:
"18-4-132. Application. (1)
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&4 This chapter applies to expenditure of public funds irrespective of their source, including federal

assistance money, by this state acting through a governmental body, as defined in 18-4-123, under any
contract:, but-ths This chapter does not apply to either grants or contracts between the state and its
political subdivisions or other governments, except as provided in part 4. This chapter also applies to the

disposai of state supplies. Nething-i-this This chapter or s rules adopted therewndsr pursuant 1o this

chapter prevents dg not prevent any governmental body or political subdivision from complying with the
terms and conditions of any grant, gift, bequest, or cooperative agreement.

+34(2) This chapter does not apply to construction contracts.

{433} This chapter does not apply to expenditures of or the authorized sale or disposal of
equipment purchased with money raised by student activity fees designated for use by the student
associations of the university system.

{&+4) This chapter does not apply to contracts entered into by the Montana state lottery that have
an aggregate value of less than $250,000. -

[6) This chapter does not apply to employment of:

{a) a registered professional engineer, surveyor, real estate appraiser, or registered architect;

(b) _a physician, dentist, pharmacist, or other medical, dental, or health care provider;

{c) _an expert witness hired for use in litigation, a hearings officer hired in rulemaking and contested

case proceedings under the Montana Administrative Procedure Act, or an attorney as specified by executive

order of the governor;

{d} consulting actuaries;

(el aprivate consultant emploved by the student associations of the university system with money

raised from student activity fees designated for use by those student associations;

{f)_a private consuitant emploved by the Montana state lottery;

(g} a private investigator licensed by any jurisdiction:; or

{h} a claims adjuster."”

| Legislative
~ Services -9. HB 139

- Djvision



55th Legislature HBO139.04

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

Section 6. Section 18-4-133, MCA, is amended to read:

"18-4-133. Purchases exempt from general requirements. (1) Erosh-froitc-and-vogetablies—other

+ When immediate delivery of articles or performance of service is required by the public

exigencies, the articles or service required may be procured by open purchase or contract at the place and
in the manner in which the articles are usually bought and sold or the services engaged between individuals
but under the direction of the department,

+3}2) The department of-agministration may exempt the department of corrections and the
department of public health and human services from the provisions of this chapter for the purchase of
suitable clothing by the department of corrections and the department of public health and human services
for residents of its institutions and community-based programs.

{+43(3] As used in this section, "suitable clothing” means styled, seascnable clothing, which will

allow the resident t0 make a normal appearance in the community.”

Section 7. Section 18-4-141, MCA, is amended to read:
"18-4-141. Contract transfers and collusion prohibited -- violations and penaity. (1) Ne A contract

or order or any interest tharain in a contract or order may not be transferred, assigned, or subcontracted

by the party to whom the contract or order is given to any other party without the express written approval

of the state, and the state may declare void any unapproved transfer, assignment, or subcontract. Ne

{2} Collusion or secret agreements between bidders for the purpose of securing any advantage to
the bidders as against the state in the awarding of contracts is prohibited. The state may declare the
contract void if the department finds sufficient evidence after a contract has been let that the contract was
obtained by a bidder or bidders by reason of collusive or secret agreement among the bidders to the

disadvantage of the state.

{3) All rights of action for a breach of a contract by the contracting parties are reserved to the

state.
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{4y A person who violates the provisions of 2-2-201 or this section, or both, is guilty of a
misdemeanor and shall be fined not less than $500 or more than $5,000, and the state of Montana may
at its aption declare any contract in violation of the provisions of 2-2-201 or this section, or both, void ab

initio. "

Section 8. Section 18-4-224, MCA, is amended to read:

"18-4-224. Contract clauses -- rules. (1) The department may adepi-rulos-porriting oroguiring,

in_its discretion, permit or require the inclusion of clauses providing for adjustments in prices, time of

performance, or other appropriate contract provisians relating to the following subjects:

{a) the unilateral right of the state to order in writing:

(i} changes in the work within the scope of the contract; and

(i} temporary work stoppage or delay of performance; and

(b) variations occurring between estimated quantities of work in a contract and actual gquantities.

(2) Adjustments in price pursuant to clauses established under subsection (1) must be computed
in one ar more of the following ways:

(a) by agreement on a fixed price adjustment before commencement of the pertinent performance

or as soon thereaftar after commencement of performance as practicable;

{b) by unit prices specified in the contract or subsequently agreed upon;

(c) by the costs attributable to the events or situations under sueh clauses estabiished under

subsection (1} with adjustment of prafit or fee, all as specified in the contract or subsequently agreed upon:

ar

(d) in saeh any other manner as the contracting parties may mutually agree;oa¢

(3) The department may adepi-rules-permitting-orrequirag in its discretion, permit or require the

inclusion in state contracts of clauses providing for appropriate remedies and relating to the following

subjects:
{(a) liquidated damages, as appropriate;
(b} specified excuses for delay or nonperformance;
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(c] termination of the contract for defauit; and

{d} termination of the contract, in whole or in part, for the convenience of the stata.

(4} The director or the head of a purchasing agency may vary the clauses established by the
department under subsections {1} and (3) for inclusion in any particular state contract. Any variations must
be supported by a written determination that states the circumstances justifying eweh the variation. Natice
of any material variation must be stated in the invitation for bids or request for propasals.

{5) Regqardless of a provisionin a contract, the department may accept a lower price or better value

offered by a contractor.”

Section 9. Section 18-4-241, MCA, is amended to read:

"18-4-241. Authority to remove or suspend from-vendors—tist vendor. (1) The department may

remove a parean vendor for cause from consideration for award of contracts by the state. Fho-removal-may
rot-bo-torapeoriod-otmere-than—3-years:
(2) The department may temporarily suspend a persen vendor from cansideration for award of

contracts if there is probable cause to believe that the perear vendor has engaged in activities that may

lead to removal.

856 If an indictment has
been issued for an offense that would be a cause for removal under subsection (3), ir—which-case the
suspension must, at the request of the attorney general, remain in effect at @ minimum until after the trial

of the suspended persen vendor. The authority to remove or suspend must be exercised in accordance with

rules adopted by the department,

{3) The causes for removal or suspension include the following:

{a) violation of contract pravisions, as set forth in subsections (3)(a){i} and (3){a){ii], of a character
whieh that is regarded by the department to be so serious as to justify removal action:

(i) deliberate failure without good cause to perform in accordance with the specifications or within
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the time limit provided in the contract; or

{ii) a recent record of failure to perform or of unsatisfactory performance in accordance with the
terms of one or more contracts, provided that faiiure to perform or unsatisfactory perfarmance caused by
acts beyond the controt of the contractor may not be considered to be a basis for removal:

(b) failure to respond to a number of solicitations over a period of time as determined by the

department in accordance with rules—a

to-remeve-orsuspend or failure to provide the department with a correct address;

{c} any other cause that the department determines to be so serious and compelling as to affect
responsibility as a state contractor, including removal by another governmental entity fo~anyscause listed
iA-the-departmente—riles; and

{d) failure to comply with the provisions of Title 39, chapter 51, or Title 39, chapter 71.

{4) The department shall issue a written decision to remove or suspend a vender, stating the

reasons for the action taken,_for reasons other than those reasons provided in subsection (3)(b). A copy

of the decision must be mailed or otherwise furnished immediately to the perser vendor involved.”

Section 10. Section 18-4-242, MCA, is amended to read:
“18-4-242. Remediec-prior-to—and—after—award Exclusive remedies for unlawful solicitation or

award. (1) ¥ This section establishes the exclusive remedies for a solicitation or award of a contract &

determined to be in violation of the law—the.

2) Except for small purchases or limited solicitations made pursuant to 18-4-305, a bidder, offeror,

or_contractor agarieved in connection with the solicitation or award of a contract may protest to the

department. The protest must be submitted to the department in writing no later than 14 days after

execution of the contract.

{3) If the protest is not resolved by mutual agreement, the department shall issue in writing a

decision on the protest within 30 days after receipt of the protest. The decision must:

{a) state the reason for the action taken by the department w 1 regard to the contract; and

(b) inform the aggrieved party of the party’'s right to request, within 14 days after the date of the

department’s written degcision, a contested case hearing pursuant to the Montana Administrative Procedure
Act.

{4) In a protest or contested case proceeding, the departrﬁent may apply—the—remadies, in an
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appropriate case, order a remedy provided in subsestiens{2)}-ane-3}+ subsection (5) ar (6).

{2}(5) If prie+-te before an award it is determined that a solicitation or proposed award of a contract
is in violation of taw, the solicitation or proposed award sudst may be:

{a} canceled: or

{b) revised to comply with the law,

{3}(6) {a) If after an award it is determined that a solicitation or award of a contract is in viclation
of law and the person awarded the contract has not acted fraudulently or in bad faith, the contract may
be:

(i) ratified and affirmed, provided it is determined that doing s is in the best interests of the state;
or

(i) terminated, and the person awarded the cantract must be compensated for the actual expenses
reasonably in;urred under the contract, pius a reasonable profit, prorte before the termination.

{b) if after an award it is determined that a solicitation or award of a contract is in violation of law
and the persan awarded the contract has acted fraudulently or in bad faith, the contract may be:

{i) declared void; or .

(ii) ratified and affirmed if eueh that action is in the best interests of the state, without prejudice

to the state’s rights to appropriate damages.

{7} The exclusive method of judicial review of a solicitation or award by the department pursuant

to this chapter is by a petition for judicial review pursuant to 2-4-702. In a proceeding pursuant to that
section, the court may, in_an appropriate case, order a remedy provided by subsection (5) or (6} of this
section. Except as provided in subsections (6){a}(ii) and (6){b}lii), there is no right under any leqgal theor

to recover a form of damages or expenses for a solicitation or award of a contract in violation of law. Any

other claim, cause of action, or request for relief for solicitations of awards allegedly made in violation of

law may not be heard or granted by a district court other than as provided in this section.

(8) The state is not required to delay, halt, or modify the procurement process pending the result
of a protest, contested case proceeding, or judicial review.

(9] The department may adopt rules qoverning the protest of solicitations and awards."
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Section 11. Section 18-4-302, MCA, is amended to read:

"18-4-302. Methods of source selection. (1) Unless otherwise authorized by law, all state

contracts for supplies and services must be awarded by sempetitive-sealed-biddingpursuanita-18-4-303-

sept-as—provdea—+—8-4-133-18-4-304<hiough 1 8-4-306 —chapters—b—and-8-0f a source selection

method provided for in this title—ard-subsestions{2}land{3-of this-sectior. Supplies or services offered

for sale, lease, or rental by public utilities are exempt from this requirement if the prices of the supplies or
services are regulated by the public service commission or other governmental authority.

{2} At the time that the department or a-purehasirg anather agency opens bids or proposals, if a
supplier’s current publicly advertised or established catalog price is received at or before the time that the
bids or proposals are opened and is less than the bid of the lowest respansible and responsive bidder or
offeror or improves upon the conditions for the best proposal redeived using the same factors and weights
nctuded in the propesal, the department or purshasing agency may reject all bids and purchase the suppiy
from that supplier without meeting the requirements of 18-4-303 through 18-4-3086.

{3} An office supply procured by the department’s central stores program through-butk—purehase
o+procured-under—a—term—eontrast may be purchased by apurshasirg an agency, without meeting the
requirements of 18-4-303 through 18-4-306, from a supplier whose publicly advertised price, established
catalog price, or discount price offered to the purehasirg agency is less than the price offered by the central
stores program e+uhderthe-term-eontrast if the office supply contorms in all material respects to the terms,
conditions, and quality offered by the central stores program erunderthe-term-contract. A state office

supply term contract must include a provision by which the contracting parties acknowledge and agree to

the provisions of this subsection.
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Section 12. Section 18-4-303, MCA, is amended to read:

"18-4-303. Competitive sealed bidding. {1) An invitation for bids must be issued and must include
a purchase description and conditions applicable to the procurement.

{2) Adequate public notice of the invitation for bids must be given a reasonable time priorto before
the date set forth thereis in the invitation for the opening of bids, in accordance with rules adopted by the
department. Notice may include publication in a newspaper of general circulation at a reasonable time pros
te before the bid opening.

{3) Bids must be opened publicly ir-the-preserce-eione-ormore-withesses at the time and place
designated in the invitation for bids. Each bidder has the right to be present, either in person or by agent,
when the bids are opened and has the right to examine and inspect all bids. The amount of each bid and
sueh other relevant information as may be specified by ruie, together with the name of each hidder, must
be recorded. The record must be open to public inspection. After the time of award, all bids and bid
documents must be open to public inspection in accordance with the provisions of 2-6-102 and are subject
to the requirements of subsection (4}.

{4) Bids must be available for public inspection when the bids are opened if:

{a) the invitation for bids is issued by a state agency to contract with the private sector to provide
services currently conducted by state ‘empioyees: and

(b} acceptance of bids would result in the displacement of five or more state employees.

(5) Bids must be unconditionally accepted without alteration or correction, except as authorized
in this chapter. Bids must be evaluated based on the requirements set forth in the invitation for bids, which
may include criteria to determine acceptability, such as inspection, testing, quality, workmanship, delivery,
and suitability for a particular purpose. Those criteria that will affect the bid price and be considered in
evaluation for award must be objectively measurable, such as discounts, transportation costs, and total or
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life-cycle costs. The invitation for bids ekalt must set forth the evaluation criteria to be used. Only criteria
set forth in the invitation for bids may be used in bid evaluation.

{61 Correction or withdrawal of inadvertently erronecus bids, before or after award, or cancellation
of awards or contracts based on sueh bid mistakes may be permitted in accordance with rules adopted by
the department. After bid opening, pe changes in bid prices or other provisions of bids prejudicial to the
interest of the state or fair competition may not be permitted. Except as otherwise pravided by rule, all
decisions to permit the correction or withdrawal of bids or to cancel awards or contracts based on bid
mistakes must be supported by a written determination made by the department.

(7} The contract must be awarded with reasonable promptness by written notice to the lowest
responsible and responsive bidder whose bid meets the requirements and criteria set forth in the invitation

INCLUDING THE

PREFERENCES ESTABLISHED BY TITLE 18, CHAPTER 1, PART 1. If all bids exceed available funds as

certified by the appropriate fiscal officer and the low respersiva-and responsible and responsive bid does
not exceed sueh the funds by more than 5%, the director or the head of a purchasing agency is-authorzed
may, in situations whaera in_which time or economic considerations preclude resolicitation of a reduced
scope, t& negotiate an adjustment of the bid price, including changes in the bid requirements, with the low
respensive—and responsible and responsive bidder in order to bring the bid within the amount of available
funds.

(8) When itis considered impractical to initially prepare a purchase description to support an award
based on price, an invitation for bids may be issued requesting the submission of unpriced offers, to be
followed by an invitation for bids limited to those bidders whose offers have been qualified under the criteria

set forth in the first solicitation.”

Section 13. Section 18-4-304, MCA, is amended to read:

"18-4-304. Competitive sealed proposals. (1) \A
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through competitive sealed proposals.

{2} Proposais must be soiicited through a request for proposals.

{3} Adequate public notice of the request for proposals must be given in the same manner as
provided in 18-4-303(2).

(4) Proposals must be opened so as to avoid disclosure of contents to competing offerors during
the process of negotiation. A register of proposals must be prepared in accordance with rutes adopted by

the department and must be open for public inspection after contract award. After the contract is

executed, proposal documents may be inspected by the public, subject to the limitations of the Unifarm

Trade Secrets Act, Title 30, chapter 14, part 4.

(5} The request for proposals must state the evaluation factors and their relative importance ef

price-and-otherevaluationtactors. The award must be made to the responsible and responsive offeror

whose proposal best meets the evaluation criteria. Other factors or criteria may not be used in the

avaluation, The contract file must demonstrate the basis on which the award is mada.

for-the-purposo-oi-obtaining-bestand-final-offers- The department may discuss a proposal with an offeror

for the purpose of clarification or revision of the proposai. In conducting discussions, there may not be

disclosure of any information derived from proposals submitted by competing offerors. The-departmantmay

Saction 14, Section 18-4-305, MCA, is amended to read:

"18-4-305. Small purchases and limited solicitations. Any procurement not exceeding the amount

established by rule may be made in accordance with small purchase or limjted solicitation procedures
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established by the department. Pracurement requirements may not be artificially divided so as to constitute

a small purchase or_limited sclicitation under this section.”

Section 15. Section 18-4-309, MCA, is amended to read:

"18-4-309. Prequalification of suppliers. Prospective suppliers may be prequalified in accordance

with department rules for particular types of supplies and services. Selsiation—rakng-tsts—ofpotential

"

Section 16, Section 18-4-310, MCA, is amended to read:

"18-4-310. Types of contracts. Subjestto-thetirmitations-oithis-soetion—any Any type of contract

that will promote the best interests of the state may be used,—except—that—the—usa—of—a

Section 17. Section 18-4-312, MCA is amended to read:

"18-4-312. Bid and contract performance security. (1) For state contracts for the procurement of
services or of supplies, the department may in its discretion require:

(a) bid security;

{b) contract performance security to guarantee the faithful performance of the contract and the
payment of all labarers, suppliers, materalmen; mechanics, and subcontractors; or

{¢) both bid and contract performance security.

(2) |f security is required under subsection (1), the following types of security may be required to
be deposited with the state:

(a) a sufficient bond with a licensed surety company as surety;

(b} anirrevocable letter of credit not to exceed $100,000 in accordance with the provisions of Title
30, chapter 5, part 1;

{c) money of the United States;

{d) a cashier's check, certified check, bank money order, certificate of deposit, money market

certificate, or bank draft that is drawn or issued by a federally chartered or state-chartered bank or savings
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and loan association that is insured by or for which insurance is administered by the federal deposit
insurance corporation or that is drawn and issued by a credit union insured by the national credit union
share insurance fund.

{3} The amount and type of the security must be determined by the department to be sufficient

1o cover the risk involved to the state. The security must be payable to the state of Montana ard._Contract

performance security must remain in effect for the entire contract period. In determining the amount and
type of contract performance security required for each contract, the department shall consider the nature
of the performance and the need for future protection to the state. In determining the need for and amount
of bid security, the department shall consider the risks involved to the state if a successful bidder ar offeror
fails to enter into a formal contract. The considerations must include but are not limited to the type of
supply or service being procured, the dollar amount of the proposed contract, and delivery time
requirements. The department may adopt rules to assist it in making these determinations and in protecting
the state in dealing with irrevocable letters of credit. Bid and contract security requirements must be
included in the invitations for bids or requests for propasals.

(4) If a bidder or offeror to whom a contract is awarded fails or refuses to enter into the contract
or provide contract performance security, as required by the invitation for bid or request for proposal, after
notification of award, the department may, in its discreticn, require the bidder to forfeit the bid security 1o
the state and become immediately liable on the bid security, but not in excess of the sum stated in the
security. The liability of the bidder or offeror, the maker of the security or bid bond, or the liability on the
bid bond or other security may not exceed the amount specified in the invitation for bid or request for
proposal.

(5) Negotiable instruments provided as bid security must be refunded to those bidders or offerors
whose bids or proposals are not accepted.

{6) The provisions of Title 18, chapter 1, part 2, and Titie 1B, chapter 2, parts 2 and 3, do not

apply to procurements under this chapter.”
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18 Section 18. Section 18-4-402, MCA, is amended 10 read:

19 "18-4-402. Cooperative purchasing authorized. The department may participate in, sponsor,
20 conduct, or administer a cooperative purchasing agreement for the procurement of any supplies or services
21 with one or more public procurement units in accordance with an agreement entered into between the

22 participants independent of the requirements of part 3. Such—cooperative Cooperative purchasing may

23 include purchasing through federal supply schedules of the United States general services administration,

24 joint or muwti-party multiparty contracts between public procurement units and open-ended state public

25 procurement unit contracts that are made available to local public procurement units.”

26
27
28
29
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Section 19. Section 18-8-211, MCA, is amended to read:

"18-8-211. Coordination with other statutes. (1) This part need not be complied with by an
agency when the contracting authority makes a finding in accordance with this or any other applicable law
that an emergency requires the immédiate execution of the work invalved. Nethirg-ia-this This part reliewes

does not relieve the contracting authority from complying with applicabie law limiting emergency

expenditures,

{2) The limitation on the preparation of working drawings contained in 18-2-111 applies to this
part, '

{3) The procedure for appointment of architects and consulting engingers pursuant to 18-2-112
applies to this part, except that the agency shall select its proposed fist of three architects or consulting

engineers in accordance with this part prior to submission to the department of administration.
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Section 20. Section 60-2-112, MCA, is amended to read:
"60-2-112. Competitive bidding. (1} Except as provided in subsections (2) through (4), when the
estimated cost of any work exceeds $50,000, the commission shall let the cantract by competitive bidding

10 the lowest responsibie and responsive bidder. Award must be made upon the notice and terms that the

commission prescribes by its rules.

HOWEVER, EXCEPT WHEN
PROHIBITED BY FEDERAL LAW, THE COMMISSION SHALL MAKE AWARDS AND CONTRACTS IN

ACCORDANCE WITH 18-1-102 AND 18-1-112.
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(2) The commission may let a contract by means other than competitive bidding if it determines
that special circumstances so require. The commission shall specify the special circumstances in writing.

{3) The commission may enter into contracts with units of local government for the construction
of projects without competitive bidding if it finds that the work can be accompiished at lower total costs,
including total costs of labor, materials, supplies, equipment usage, engineering, supervision, clerical and
accounting services, administrative costs, and reasonable estimates of other costs attributable 1o the
project.

(4} The commission may delegate to the department the authority to enter, without competitive

bidding, agreed-upon price contracts for projects costing $50,000 or less.”

NEW SECTION. Section 21. Repealer. Sections 38-3-102—38-1103—38-1-166—8-1-1+

18-1-112.18-1-113-38-1+1+14.18-4-131, 18-4-225, 48-4-234-18-7-107; 18-8-101, 18-8-102, 18-8-103,
18-8-104, 18-8-105, 18-8-106, 18-8-111, and 18-8-112, MCA, are repealed.

NEW SECTION. Section 22. Severability. If a part of [this act] is invalid, all valid parts that are

severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its
applications, the part remains in effect in all valid applications that are severable from the invalid

applications.

NEW SECTION. Section 23. Retroactive applicability. {Sections 6-and—6 2 AND 10] and the

repeal of 18-4-131 apply retroactively, within the meaning of 1-2-109, in the case of an unlawful

solicitation for bid or unlawful award of a contract, to a claim, to a cause of éction, or 10 a request for relief

other than those authorized by [section 3& 10], unless a—fraHudgrent—awarding-darmages—has—baeen

NEW SECTION. Section 24. Effective dates. (1) Except as provided in subsection (2}, [this act!}
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1 is effective October 1, 1997.

2 {2) [Sections 64b~34—and-36 2, 10, 22, AND 23 and this section] and the repeal of 18-4-131
3 are effective on passage and approval.
4

-END-
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