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HOUSE BILL NO. 135 

INTRODUCED BY SMITH 

BY REQUEST OF THE BOARD OF PARDONS AND PAROLE 

HB0135.01 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS GOVERNING THE BOARD 

6 OF PARDONS AND PAROLE; REVISING THE STRUCTURE OF THE BOARD BY ADDING A SECOND 

7 AUXILIARY MEMBER TO THE BOARD AND BY PROVIDING FOR STAGGERED TERMS FOR BOARD 

8 MEMBERS; REVISING THE LAW RELATING TO MEDICAL PAROLE FOR PRISONERS; REVISING THE 

9 BOARD'S AUTHORITY TO GRANT MEDICAL PAROLE TO PRISONERS WHO ARE PHYSICALLY 

10 INCAPACITATED BY ELIMINATING THE REQUIREMENT THAT THE PRISONER MUST BE HIGHLY UNLIKELY 

11 TO PRESENT A CLEAR AND PRESENT DANGER TO PUBLIC SAFETY; AMENDING SECTIONS 2-15-2302 

12 AND 46-23-210, MCA; AND PROVIDING EFFECTIVE DATES, A RETROACTIVE APPLICABILITY DATE, AND 

13 A TERMINATION DATE." 

14 

15 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

16 

17 Section 1. Section 2-15-2302, MCA, is amended to read: 

1 8 "2-15-2302. Board of pardons and parole -- composition -- allocation -- quasi-judicial. ( 1 ) There 

19 is a beard of pardons and parole. 

20 (2) The board consists of three members and aR two auxiliary FReFReer members, at least one of 

21 whom ~ must have particular knowledge of Indian culture and problems. Members of the board, 

22 including the auxiliary FReFReer members, ~ must possess academic training WffiGfl that has qualified 

23 them for professional practice in a field such as criminology, education, psychiatry, psychology, law, social 

24 work, sociology, or guidance and counseling. Related work experience in the areas listed may be 

25 substituted for these educational requirements. 

26 (3) +l=le An auxiliary member shall attend any meeting that a regular board member is unable to 

27 attend, and at that timeL the auxiliary member has all the rights and responsibilities of a regular board 

28 member. 

29 (4) 0Ae FReFReer aAEI the a1:111iliary FRemeer shall ser,,e terms eeAel:IFFBAt v,•ith the geverner. The 

30 remaiAiAS memeero ohall serYe staggereei 4 'fear terms. (a) In January 1997, or as soon thereafter as 
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possible. the governor shall appoint: 

(i) one member and one auxiliary member to terms that expire in January 2001: 

(ii) one member to a term that expires in January 2002: and 

(iii) one auxiliary member to a term that expires in January 2003. 

(b) In January 1999. the governor shall appoint one member to a term that expires in January 2003. 

(5) The terms of board members and auxiliary members run with the position, and if a vacancy 

occurs, the governor shall appoint a person to fill the unexpired portion of the term. 

+&Hfil The board is allocated to the department for administrative purposes only as prescribed in 

2-15-1 21. However, the board may hire its own personnel, and 2-15-121 (2)(d) does not apply. 

fetill The board, including the auxiliary FReFRber members, is designated as a quasi-judicial board 

for purposes of 2-1 5-124, except board members must be compensated as provided by legislative 

appropriation and the terms of board members must be staggered as provided in subsection (4). 

(8) The provisions of 2-15-124(2) do not apply to the board." 

Section 2. Section 2-15-2302, MCA, is amended to read: 

"2-15-2302. Board of pardons and parole -- composition -- allocation -- quasi-judicial. I 1) There 

is a board of pardons and parole. 

(2) The board consists of three members and aR two auxiliary FReFRber members, at least one of 

whom 5flal+ must have particular knowledge of Indian culture and problems. Members of the board, 

including the auxiliary FReFRber members, ~ must possess academic training ~ that has qualified 

them for professional practice in a field such as criminology, education, psychiatry, psychology, law, social 

work, sociology, or guidance and counseling. Related work experience in the areas listed may be 

substituted for these educational requirements. 

13) +l=le An auxiliary member shall attend any meeting that a regular board member is unable to 

attend, and at that timeL the auxiliary member has all the rights and responsibilities of a regular board 

member. 

(4) One FRBFRber anel tRe atmiliary FRBFRber SRall serve torFRo oeno1:1rrent •,•,·itR tRo geverner. The 

reFRaining FReFRbers sRali serve staggereel 4 ~•ear terA'ls. Board members and auxiliary members shall serve 

staggered 4-year terms. The governor shall appoint one member and one auxiliary member in January of 

the first year of the governor's term, one member in January of the second year of the governor's term, 
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and one member and one auxiliary member in January of the third year of the governor's term. 

2 (51 The terms of board members and auxiliary members run with the position and if a vacancy 

3 occurs. the governor shall appoint a person to fill the unexpired portion of the term. 

4 f&Hfil The board is allocated to the department for administrative purposes only as prescribed in 

5 2-15-121. However, the board may hire its own personnel, and 2-1 5-121 (2)(d) does not apply. 

6 fe+lli The board, including the auxiliary FAemeer members, is designated as a quasi-judicial board 

7 for purposes of 2-15-124, except board members must be compensated as provided by legislative 

8 appropriation and the terms of board members must be staggered as provided in subsection (41. 

9 (8) The provisions of 2-15-124(2) do not apply to the board." 

10 

11 Section 3. Section 46-23-210, MCA, is amended to read: 

12 "46-23-210. Medical parole. (1) The board may release on medical parole by appropriate order a 

13 person placed in a correctional institution or program, except a person under sentence of death. To be 

14 eligible for a medical parole, a person must have an examination and written diagnosis by a physician 

15 licensed under Title 37 to practice medicine. The diagnosis must include: 

16 (al a determination that the person suffers from an incapacitating physical condition, disease, or 

17 syndrome tl:lat FOAElers tAO perseA Ai!jAIV 1,!Alilrnlv te proseAt a oloar aAEI preSOAt ElaA!jOF to JWBlio safot·;; 

18 (bl a description of the physical condition, disease, or syndrome and a detailed description of the 

19 person's physical incapacity; and 

20 (cl a prognosis addressing the likelihood of the person's recovery from the physical condition, 

21 disease, or syndrome and the extent of any potential recovery. 

22 (21 The diagnosis must be reviewed and accepted by the department before the board may consider 

23 granting a medical parole. 

24 (3) The board shall require as a condition of medical parole that the person agree to placement in 

25 an environment chosen by the department during the parole period, including but not limited to a hospital, 

26 nursing home, or family home. The board may require as a condition of parole that the person agree to 

27 periodic examinations and diagnoses at the person's expense. Reports of each examination and diagnosis 

28 must be submitted to the board and department by the examining physician. If either the board or 

29 department determines that the person's physical capacity has improved to the extent that the person is 

30 likely to pose a possible detriment to society, the board may revoke the parole and return the person to the 
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1 custody of the department. 

2 (4) Medical parole may be requested by the board, the department, an incarcerated person, or an 

3 incarcerated person's parent, grandparent, child, or sibling by submitting the request in writing to the 

4 administrator of the correctional institution in which the person is incarcerated. 

5 (5) A grant or denial of medical parole does not affect the person's eligibility for nonmedicai parole. 

6 (6) Sections 46-23-203, 46-23-205 through 46-23-207, and 46-23-215 through 46-23-218 apply 

7 to nonmedical parole." 

8 

9 NEW SECTION. Section 4. Effective dates. (1) Except as provided in subsection 12), [this act] 

10 is effective on passage and approval. 

11 (2) [Section 21 is effective January 1, 2001. 

12 

13 NEW SECTION. Section 5. Retroactive applicability. The terms of members and auxiliary members 

14 appointed pursuant to [section 1 J apply retroactively, within the meaning of 1-2-109, to January 1, 1997. 

15 

16 

17 

NEW SECTION. Section 6. Termination. [Section 11 terminates December 31, 2000. 

-END-
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for HB0135, as introduced 

DESCRIPTION OF PROPOSED LEGISLATION: 
A bill for an act generally revising the laws governing the Board of Pardons and Parole; 
revising the structure of the board by adding a second auxiliary member to the board and 
by providing for staggered terms for board members; revising the law related to medical 
parole fer prisoners who are physically incapacitated by eliminating the requirement that 
the prisoner must be highly unlikely to present a clear and present danger to public 
safety and providing effective dates, a retroactive applicability date and a termination 
date. 

ASSUMPTIONS: 
1. The cost per inmate per day for Montana state Prison (MSP) is $44.47, including 

external medical costs. 
2. The number of inmates eligible for medical parole on annual basis is 10. 
3. The Board of Pardons normally paroles 50% of offenders who are eligible. Therefore, 

an average of 5 offenders per year would be paroled at a savings of $81,158 (44.47 x 
365 X 5). 

4. Any medical costs of parolees will be assumed by the offender or by Medicaid if the 
offender is Medicaid eligible. 

FISCAL IMPACT: 

Expenditures: 
Operating Expenses 

Funding: 
General Fund (01 

FY98 
Difference 

(81,158) 

(81,158) 

~• ~SSCTj-/ !;:17 
Office of Budget and Program Planning 

LIZ S 

FY99 
Difference 

(81,158) 

(81,158) 

(,_ I - I If -CJ 7 
DATE 
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HOUSE BILL NO. 135 

INTRODUCED BY SMITH 

BY REQUEST OF THE BOARD OF PARDONS AND PAROLE 

HB0135.02 

APPROVED BY COM 
ON JUDICIARY 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS GOVERNING THE BOARD 

6 OF PARDONS AND PAROLE; REVISING THE STRUCTURE OF THE BOARD BY ADDING A SECOND 

7 AUXILIARY MEMBER TO THE BOARD AND BY PROVIDING FOR STAGGERED TERMS FOR BOARD 

8 MEMBERS; REVISING THE LAW RELATING TO MEDICAL PAROLE FOR PRISONERS; REVISING THE 

9 BOARD'S AUTHORITY TO GRANT MEDICAL PAROLE TO PRISONERS WHO ARE PHYSICALLY 

10 INCAPACITATED BY ELIMINATING THE REQUIREMENT THATTHEPRISONERMUSTBEHIGHLY UNLIKELY 

11 TO PRESENT A CLEAR AND PRESENT DANGER TO PUBLIC SAFETY; AMENDING SECTIONS 2-15-2302 

12 AND 46-23-210, MCA; AND PROVIDING EFFECTIVE DATES, A RETROACTIVE APPLICABILITY DA TE, AND 

13 A TERMINATION DATE." 

14 

15 BE IT ENACTED BY THE LEGISLATURE OF THE STA TE OF MONTANA: 

16 

17 Section 1. Section 2-15-2302, MCA, is amended to read: 

18 "2-15-2302. Board of pardons and parole -- composition -- allocation -- quasi-judicial. (1) There 

19 is a board of pardons and parole. 

20 (2) The board consists of three members and aA two auxiliary A'IOA=IBer members, at least one of 

21 whom &l:lall must have particular knowledge of Indian culture and problems. Members of the board, 

22 including the auxiliary fflBfflBBF members, &l:lall must possess academic training Wfliel=I that has qualified 

23 them for professional practice in a field such as criminology, education, psychiatry, psychology, law, social 

24 work, sociology, or guidance and counseling. Related work experience in the areas listed may be 

25 substituted for these educational requirements. 

26 (3) +M An auxiliary member shall attend any meeting that a regular board member is unable to 

27 attend, and at that time. the auxiliary member has all the rights and responsibilities of a regular board 

28 member. 

29 (4) ORO A=IBA=IBOF aRet Haio ai,rniliar-; fflOA'IBOF shall SBF\10 tOFfflG OOROlalFFBRt witi:1 the [IOYOFROF. The 

30 refflaiRiR[! fflOffleors shall soryo sta1:11:1ereet 4 year tern1s. la) In January 1997, or as soon thereafter as 
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possible, the governor shall appoint: 

2 (i) one member and one auxiliary member to terms that expire in January 2001: 

3 (ii) one member to a term that expires in January 2002; and 

4 (iiil one auxiliary member to a term that expires in January 2003. 

5 (bl In January 1999, the governor shall appoint one member to a term that expires in January 2003. 

6 (5) The terms of board members and auxiliary members run with the position, and if a vacancy 

7 occurs, the governor shall appoint a person to fill the unexpired portion of the term. 

8 ™ifil The board is allocated to the department for administrative purposes only as prescribed in 

9· 2-1 5-121. However, the board may hire its own personnel, and 2-15-1 21 ( 2)(d) does not apply. 

10 tel-ill The board, including the auxiliary FAeFAber members, is designated as a quasi-judicial board 

11 for purposes of 2-15-124, except board members must be compensated as provided by legislative 

12 appropriation and the terms of board members must be staggered as provided in subsection (4). 

13 (8) The provisions of 2-15-124(2) do not apply to the board." 

14 

15 Section 2. Section 2-15-2302, MCA, is amended to read: 

1 6 "2-15-2302. Board of pardons and parole -- composition -- allocation -- quasi-judicial. ( 11 There 

1 7 is a board of pardons and parole. 

18 (2) The board consists of three members and aA two auxiliary FAeFAber members, at least one of 

19 whom sl=la# must have particular knowledge of Indian culture and problems. Members of the board, 

20 including the auxiliary FAeFAber members, sl=la# must possess academic training WflteR that has qualified 

21 them for professional practice in a field such as criminology, education, psychiatry, psychology, law, social 

22 work, sociology, or guidance and counseling. Related work experience in the areas listed may be 

23 substituted for these educational requirements. 

24 13) +l=le An auxiliary member shall attend any meeting that a regular board member is unable to 

25 attend, and at that timeL the auxiliary member has all the rights and responsibilities of a regular board 

26 member. 

27 (41 One FAeFAber ana tlele a1:111iliary FAeFAber slelall seP,e teFFAG eene1:1rrent witR tRe §8\1erner. The 

28 reFAainin!J FAeFAbers shall sane sta!j!JBrea 4 year terFAs. Board members and auxiliary members shall serve 

29 staggered 4-year terms. The governor shall appoint one member and one auxiliary member in January of 

30 the first year of the governor's term, one member in January of the second year of the governor's term, 
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and one member and one auxiliary member in January of the third year of the governor's term. 

(5) The terms of board members and auxiliary members run with the position and if a vacancy 

occurs, the governor shall appoint a person to fill the unexpired portion of the term. 

~ifil The board is allocated to the department for administrative purposes only as prescribed in 

2-15-121. However, the board may hire its own personnel, and 2-15-121 (2)(d) does not apply. 

fetill The board, including the auxiliary FReFRl3er members, is designated as a quasi-judicial board 

for purposes of 2-15-124, except board members must be compensated as provided by legislative 

appropriation and the terms of board members must be staggered as provided in subsection (4). 

(8) The provisions of 2-15-124(2) do not apply to the board." 

11 Section 3. Section 46-23-210, MCA, is amended to read: 

12 "46-23-210. Medical parole. (1) The board may rtiaase on medical parole by appropriate order a 

13 person placed in a correctional institution or program, exe;.,pt a person under sentence of death. To be 

14 eligible for a medical parole, a person must have an examination and written diagnosis by a physician 

15 licensed under Title 37 to practice medicine. The diagnosis must include: 

16 (a) a determination that the person suffers from an incapacitating physical condition, disease, or 

17 syndrome HIat reAeters tl:ie perseA l:ii!jAl'f 1:1Alil~el•( to prosoAt a elear aAet preseAt daA!ler te p1:1131ie sa~ety; 

18 (bl a description of the physical condition, disease, or syndrome and a detailed description of the 

19 person's physical incapacity; and 

20 (c) a prognosis addressing the likelihood of the person's recovery from the physical condition, 

21 disease, or syndrome and the extent of any potential recovery. 

22 (2) The diagnosis must be reviewed and accepted by the department before the board may consider 

23 granting a medical parole. THE BOARD MAY NOT GRANT A MEDICAL PAROLE UNLESS IT FINDS, AFTER 

24 CONSULTATION WITH THE PHYSICIAN THAT EXAMINED AND DIAGNOSED THE PERSON, THAT THE 

25 PERSON SUFFERS FROM AN INCAPACITATING PHYSICAL CONDITION, DISEASE, OR SYNDROME THAT 

26 RENDERS THE PERSON HIGHLY UNLIKELY TO PRESENT A CLEAR AND PRESENT DANGER TO PUBLIC 

27 SAFETY. 

28 (3) The board shall require as a condition of medical parole that the person agree to placement in 

29 an environment chosen by the department during the parole period, including but not limited to a hospital, 

30 nursing home, or family home. The board may require as a condition of parole that the person agree to 
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1 periodic examinations and diagnoses at the person's expense. Reports of each examination and diagnosis 

2 must be submitted to the board and department by the examining physician. If either the board or 

3 department determines that the person's physical capacity has improved to the extent that the person is 

4 likely to pose a possible detriment to society, the board may revoke the parole and return the person to the 

5 custody of the department. 

6 (4) Medical parole may be requested by the board, the department, an incarcerated person, or an 

7 incarcerated person's parent, grandparent, child, or sibling by submitting the request in writing to the 

8 administrator of the correctional institution in which the person is incarcerated. 

9 (5) A grant or denial of medical parole does not affect the person's eligibility for nonmedical parole. 

10 (6) Sections 46-23-203, 46-23-205 through 46-23-207, and 46-23-215 through 46-23-2,18 aply 

11 to nonmedical parole." 

12 

13 NEW SECTION. Section 4. Effective dates. rn Except as provided in subsection (2), [this act} 

14 is effective on passage and approval. 

15 (2) [Section 21 is effective January 1, 2001. 

16 

17 NEW SECTION. Section 5. Retroactive applicability. The terms of members and auxiliary members 

18 appointed pursuant to [section 1 I apply retroactively, within the meaning of 1-2-109, to January 1, 1997. 

19 

20 

21 

NEW SECTION. Section 6. Termination. [Section 1 J terminates December 31, 2000. 

-END-
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HOUSE BILL NO. 135 

INTRODUCED BY SMITH 

BY REQUEST OF THE BOARD OF PARDONS AND PAROLE 

HB0135.02 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS GOVERNING THE BOARD 

6 OF PARDONS AND PAROLE; REVISING THE STRUCTURE OF THE BOARD BY ADDING A SECOND 

7 AUXILIARY MEMBER TO THE BOARD AND BY PROVIDING FOR STAGGERED TERMS FOR BOARD 

8 MEMBERS; REVISING THE LAW RELATING TO MEDICAL PAROLE FOR PRISONERS; REVISING THE 

9 BOARD'S AUTHORITY TO GRANT MEDICAL PAROLE TO PRISONERS WHO ARE PHYSICALLY 

10 INCAPACITATED BY ELIMINATING THE REQUIREMENT THAT THE PRISONER MUST BE HIGHLY UNLIKELY 

11 TO PRESENT A CLEAR AND PRESENT DANGER TO PUBLIC SAFETY; AMENDING SECTIONS 2-15-2302 

1 2 AND 46-23-210, MCA; AND PROVIDING EFFECTIVE DATES, A RETROACTIVE APPLICABILITY DATE, AND 

13 A TERMINATION DATE." 

14 

15 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

16 

17 Section 1. Section 2-15-2302, MCA, is amended to read: 

18 "2-15-2302. Board of pardons and parole -- composition -- allocation -- quasi-judicial. (11 There 

19 is a board of pardons and parole. 

20 (2) The board consists of three members and - two auxiliary A'leA'll3er members, at least one of 

21 whom ~ must have particular knowledge of Indian culture and problems. Members of the board, 

22 including the auxiliary A'leA'll3er members, ~ ™1 possess academic training WRieR that has qualified 

23 them for professional practice in a field such as criminology, education, psychiatry, psychology, law, social 

24 work, sociology, or guidance and counseling. Related work experience in the areas listed may be 

25 substituted for these educational requirements. 

26 (3) +I:!& An auxiliary member shall attend any meeting that a regular board member is unable to 

27 attend, and at that time. the auxiliary member has all the rights and responsibilities .of a regular board 

28 member. 

29 (4) One A'leA'lBer anEI Hie a1:111iliarv A'lBA'lBer sl=lall ser~•e terA'ls eene1:1rrent witl=I tl=le !!B'ierner. Tl=le 

30 reA'laining A'lBA'lBere el=lell eerYe sta1111ereel 4 year terrns. (a) In January 1997, or as soon thereafter as 
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possible. the governor shall appoint: 

2 (i) one member and one auxiliary member to terms that expire in January 2001: 

3 Oil one member to a term that expires in January 2002: and 

4 (iii) one auxiliary member to a term that expires in January 2003. 

5 lb) In January 1999. the governor shall appoint one member to a term that expires in January 2003. 

6 15) The terms of board members and auxiliary members run with the position. and if a vacancy 

7 occurs. the governor shall appoint a person to fill the unexpired portion of the term. 

8 fel,J.fil The board is allocated to the department for administrative purposes only as prescribed in 

9 2-15-121. However, the board may hire its own personnel, and 2-15-121(2)(dl does not apply. 

1 O -!etill The board, including the auxiliary FReFRl!er members, is designated as a quasi-judicial board 

11 for purposes of 2-15-124, except board members must be compensated as provided by legislative 

12 appropriation and the terms of board members must be staggered as provided in subsection (4). 

13 18) The provisions of 2-15-12412) do not apply to the board.· 

14 

15 Section 2. Section 2-15-2302, MCA, is amended to read: 

16 "2-15-2302. Board of pardons and parole -- composition -- allocation -- quasi-judicial. (1) There 

17 is a board of pardons and parole. 

18 (21 The board consists of three members and aR two auxiliary FReFRl!er members, at least one of 

19 whom &Rell must have particular knowledge of Indian culture and problems. Members of the board, 

20 including the auxiliary FReFRl!er members, &Rell .!!lY.S1 possess academic training ~ that has qualified 

21 them for professional practice in a field such as criminology, education, psychiatry, psychology, law, social 

22 work, sociology, or guidance and counseling. Related work experience in the areas listed may be 

23 substituted for these educational requirements. 

24 (3) +M An auxiliary member shall attend any meeting that a regular board member is unable to 

25 attend, and at that timeL the auxiliary member has all the rights and responsibilities of a regular board 

26 member. 

27 {4) 0A8 FR8FRber ans tRo 8'=1HiliaP,' FRBFRber eAall serve terms 80A8WFFOA:t •1,•itR tRe ~9¥'8FA8F. TRe 

28 reFRaining FR8R1Bero oi'lall serye staggerea 4 '(ear terFRe. Board members and auxiliary members shall serve 

29 staggered 4-year terms. The governor shall appoint one member and one auxiliary member in January of 

30 the first year of the governor's term, one member in January of the second year of the governor's term, 

~
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and one member and one auxiliary member in January of the third year of the governor's term. 

2 (5) The terms of board members and auxiliary members run with the position and if a vacancy 

3 occurs, the governor shall appoint a person to fill the unexpired portion of the term. 

4 ™ifil The board is allocated to the department for administrative purposes only as prescribed in 

5 2-15-121. However, the board may hire its own personnel, and 2-15-121 (2)(dl does not apply. 

6 ~ill The board, including the auxiliary FAeFAber members, is designated as a quasi-judicial board 

7 for purposes of 2-15-124, except board members must be compensated as provided by legislative 

8 appropriation and the terms of board members must be staggered as provided in subsection (41. 

9 (8) The provisions of 2-15-124(21 do not apply to the board." 

10 

11 Section 3. Section 46-23-210, MCA, is amended to read: 

12 "46-23-210. Medical parole. (11 The board may release 0-1 medical parole by appropriate order a 

13 person placed in a correctional institution or program, except a p.:~son under sentence of death. To be 

14 eligible for a medical parole, a person must have an examination and written diagnosis by .a physician 

15 licensed under Title 37 to practice medicine. The diagnosis must include: 

16 (al a determination that the person suffers from an incapacitating physical condition, disease, or 

17 syndrome tl:lat reReers tl:le JJerseR l:ligl:lly tmlikiely te 1:1reseRt e eleer aRe J]reeeRt eaR11er te J)t,Jblie sa*etv; 

18 (bl a description of the physical condition, disease, or syndrome and a detailed description of the 

19 person's physical incapacity; and 

20 (cl a prognosis addressing the likelihood of the person's recovery from the physical condition, 

21 disease, or syndrome and the extent of any potential recovery. 

22 (2) The diagnosis must be reviewed and accepted by the department before the board may consider 

23 granting a medical parole. THE BOARD MAY NOT GRANT A MEDICAL PAROLE UNLESS IT FINDS, AFTER 

24 CONSULTATION WITH THE PHYSICIAN THAT EXAMINED AND DIAGNOSED THE PERSON, THAT THE 

25 PERSON SUFFERS FROM AN INCAPACITATING PHYSICAL CONDITION. DISEASE, OR SYNDROME THAT 

26 RENDERS THE PERSON HIGHLY UNLIKELY TO PRESENT A CLEAR AND PRESENT DANGER TO PUBLIC 

27 SAFETY. 

28 (3) The board shall require as a condition of medical parole that the person agree to placement in 

29 an environment chosen by the department during the parole period, including but not limited to a hospital, 

30 nursing home, or family home. The board may require as a condition of parole that the person agree to 
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periodic examinations and diagnoses at the person's expense. Reports of each examination and diagnosis 

2 must be submitted to the board and department by the examining physician. If either the board or 

3 department determines that the person's physical capecity has improved to the extent that the person is 

4 likely to pose a possible detriment to society, the board may revoke the parole and return the person to the 

5 custody of the department. 

6 (4) Medical parole may be requested by the board, the department, an incarcerated person, or an 

7 incarcerated person's parent, grandparent, child, or sibling by submitting the request in writing to the 

8 administrator of the correctional institution in which the person is incarcerated. 

9 (5) A grant or denial of medical parole does not affect the person's eligibility for nonmedical parole. 

10 (6) Sections 46-23-203, 46-23-205 through 46-23-207, and 46-23-215 through 46-23-2-18 apply 

1 1 to nonmedical parole." 

12 

13 NEW SECTION. Section 4. Effective dates. t1) Except as provided in subsection (2). [this act) 

14 is effective on passage and approval. 

15 (2) [Section 21 is effective January 1, 2001. 

16 

17 NEW SECTION. Section 5. Retroactive appllceblllty. The terms of members end auxiliary members 

18 appointed pursuant to [section 1 I apply retroactively, within the meaning of 1-2-109, to January 1, 1997. 

19 

20 

21 

NEW SECTION. Section 6. Termination. [Section 11 terminates December 31, 2000. 

-END-
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HOUSE BILL NO. 135 

INTRODUCED BY SMITH 

BY REQUEST OF THE BOARD OF PARDONS AND PAROLE 

HB0135.03 

APPROVED BY COM 
ON JUDICIARY 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS GOVERNING THE BOARD 

6 OF PARDONS AND PAROLE; REVISING THE STRUCTURE OF THE BOARD BY ADDING A SECOND 

7 AUXILIARY MEMBER TO THE BOARD AND BY PROVIDING FOR STAGGERED TERMS FOR BOARD 

8 MEMBERS; REVISING THE LAW RELATING TO MEDICAL PAROLE FOR PRISONERS; REVISING THE 

9 BOARD'S AUTHORITY TO GRANT MEDICAL PAROLE TO PRISONERS WHO ARE PHYSICALLY 

10 INCAPACITATED 8¥ EblMl~IATl~IG Tl-IE REQUIREME~IT Tl-f.'\TTI-IE PRISQ~IER MUST BE I-IIGl-fbY U~ILIKEbY 

11 TO PRESE~IT A GbEAR ANO PRESE~IT O,t\~IGER TO PU8blG SAFETY; AMENDING SECTIONS 2-15-2302 

12 AND46-23-210, MCA; AND PROVIDING EFFECTIVE DATES, A RETROACTIVE APPLICABILITY DATE, AND 

13 A TERMINATION DATE." 

14 

15 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

16 

17 Section 1. Section 2-15-2302, MCA, is amended to read: 

18 "2-15-2302. Board of pardons and parole -- composition -- allocation -- quasi-judicial. ( 1 ) There 

19 is a board of pardons and parole. 

20 (2) The board consists of three members and aR two auxiliary FAeFAber members, at least one of 

21 whom SRaU must have particular knowledge of Indian culture and problems. Members of the board, 

22 including the auxiliary FAeFAber members, SRaU must possess academic training WflieR that has qualified 

23 them for professional practice in a field such as criminology, education, psychiatry, psychology, law, social 

24 work, sociology, or guidance and counseling. Related work experience in the areas listed may be 

25 substituted for these educational requirements. 

26 (3) +M An auxiliary member shall attend any meeting that a regular board member is unable to 

27 attend, and at that timeL the auxiliary member has all the rights and responsibilities of a regular board 

28 member. 

29 (4) 0Ae FAeFAber aAel tRe mmiliary FAeFAber SRall seri,a taFFAS 88A81:JFF8Rt witR tRe Q8'w18FA8F. TAO 

30 reFAaiAiAg FAeFAbers st-:lall serYe staggereel 4 year terFAs. (a) In January 1997, or as soon thereafter as 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

possible, the governor shall appoint: 

(i) one member and one auxiliary member to terms that expire in January 2001; 

(ii) one member to a term that expires in January 2002; and 

(iii) one auxiliary member to a term that expires in January 2003. 

(bl In January 1999, the governor shall appoint one member to a term that expires in January 2003. 

(5) The terms of board members and auxiliary members run with the position, and if a vacancy 

occurs, the governor shall appoint a person to fill the unexpired portion of the term. 

fel-.[fil The board is allocated to the department for administrative purposes only as prescribed in 

2-15-121. However, the board may hire its own personnel, and 2-15-121 (2l(d) does not apply. 

tel-ill The board, including the auxiliary memeer members, is designated as a quasi-judicial board 

for purposes of 2-15-124, except board members must be compensated as provided by legislative 

appropriation and the terms of board members must be staggered as provided in subsection (4). 

(8) The provisions of 2-15-124(2) do not apply to the board." 

Section 2. Section 2-15-2302, MCA, is amended to read: 

"2-15-2302. Board of pardons and parole -- composition -- allocation -- quasi-judicial. ( 1) There 

17 is a board of pardons and parole. 

18 (2) The board consists of three members and ~ two auxiliary memeer members, at least one of 

19 whom SRaH must have particular knowledge of Indian culture and problems. Members of the board, 

20 including the auxiliary memeer members, SRaH must possess academic training WRieR that has qualified 

21 them for professional practice in a field such as criminology, education, psychiatry, psychology, law, social 

22 work, sociology, or guidance and counseling. Related work experience in the areas listed may be 

23 substituted for these educational requirem_ents. 

24 (3) =FM An auxiliary member shall attend any meeting that a regular board member is unable to 

25 attend, and at that time. the auxiliary member has all the rights and responsibilities of a regular board 

26 member. 

27 (4) One memeer ana tAe a1,miliarv memeer sAall ser\•e terms eeneurrent witi=I ti=le !Je•,erner. TAe 

28 remainin!J memeers si=lall seri,e stO!J!JBrea 1 •tear terms. Board members and auxiliary members shall serve 

29 staggered 4-year terms. The governor shall appoint one member and one auxiliary member in January of 

30 the first year of the governor's term, one member in January of the second year of the governor's term, 
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1 and one member and one auxiliary member in January of the third year of the governor's term. 

2 (5) The terms of board members and auxiliary members run with the position and if a vacancy 

3 occurs, the governor shall appoint a person to fill the unexpired portion of the term. 

4 f&t.{fil The board is allocated to the department for administrative purposes only as prescribed in 

5 2-15-121. However, the board may hire its own personnel, and 2-15-1 21 (2)(d) does not apply. 

6 f&till The board, including the auxiliary FReFRl3er members, is designated as a quasi-judicial board 

7 for purposes of 2-15-124, except board members must be compensated as provided by legislative 

8 appropriation and the terms of board members must be staggered as provided in subsection (4). 

9 (8) The provisions of 2-15-124(2) do not apply to the board." 

10 

11 Section 3. Section 46-23-210, MCA, is amended to read: 

12 "46-23-210. Medical parole. ( 1) The board may release on medical parole by appropriate order a 

13 person placed in a correctional institution or program, except a person under sentence of death. To be 

14 eligible for a medical parole, a person must have an examination and written diagnosis by a physician 

15 licensed under Title 37 to practice medicine. The diagnosis must include: 

16 (a) a determination that the person suffers from an incapacitating physical condition, disease, or 

17 syndrome tl:lat renaers tl=io person l=ii111:ll'f 1:1nlil1el',' to present a elear ana present aan11er te p1:113Iie safety; 

18 (bl a description of the physical condition, disease, or syndrome and a detailed description of the 

19 person's physical incapacity; and 

20 (c) a prognosis addressing the likelihood of the person's recovery from the physical condition, 

21 disease, or syndrome and the extent of any potential recovery. 

22 (2) The diagnosis must be reviewed and accepted by the department before the board may consider 

23 granting a medical parole. THE BOARD MAY NOT GRANT A MEDICAL PAROLE UNLESS IT FINDS, Ai;TER 

24 CONSULTATIO~I WITM Tl-IE PMYSICIA~I TMAT EXAMINED A~m DIAmlOSED Tl-IE PERSO~L THAT THE 

25 PERSON SUFFERS FROM AN INCAPACITATING PHYSICAL CONDITION, DISEASE, OR SYNDROME THAT 

26 RENDERS THE PERSON HIGHLY UNLIKELY TO PRESENT A CLEAR AND PRESENT DANGER TO PUBLIC 

27 SAFETY. 

28 (3) The board shall require as a condition of medical parole that the person agree to placement in 

29 an environment chosen by the department during the parole period, including but not limited to a hospital, 

30 nursing home, or family home. The board may require as a condition of parole that the person agree to 
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1 periodic examinations and diagnoses at the person's expense. Reports of each examination and diagnosis 

2 must be submitted to the board and department by the examining physician. If either the board or 

3 department determines that the person's physical capacity has improved to the extent that the person is 

4 likely to pose a possible detriment to society, the board may revoke the parole and return the person to the 

5 custody of the department. 

6 (4) Medical parole may be requested by the board, the department, an incarcerated person, or an 

7 incarcerated person's parent, grandparent, child, or sibling by submitting the request in writing to the 

8 administrator of the correctional institution in which the person is incarcerated. 

9 (5) A grant or denial of medical parole does not affect the person's eligibility for nonmedical parole. 

10 (6) Sections 46-23-203, 46-23-205 through 46-23-207, and 46-23-21 5 through 46-23-218 apply 

11 to nonmedical parole." 

12 

13 NEW SECTION. Section 4. Effective dates. (1) Except as provided in subsection (2), [this act! 

14 is effective on passage and approval. 

1 5 (2) [Section 21 is effective January 1, 2001. 

16 

17 NEW SECTION. Section 5. Retroactive applicability. The terms of members and auxiliary members 

18 appointed pursuant to [section 11 apply retroactively, within the meaning of 1-2-109, to January 1, 1997. 

19 

20 

21 

NEW SECTION. Section 6. Termination. [Section 1 I terminates December 31, 2000. 

-END-
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HOUSE BILL NO. 135 

INTRODUCED BY SMITH 

BY REQUEST OF THE BOARD OF PARDONS AND PAROLE 

HB0135.03 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS GOVERNING THE BOARD 

6 OF PARDONS AND PAROLE; REVISING THE STRUCTURE OF THE BOARD BY ADDING A SECOND 

7 AUXILIARY MEMBER TO THE BOARD AND BY PROVIDING FOR STAGGERED TERMS FOR BOARD 

8 MEMBERS; REVISING THE LAW RELATING TO MEDICAL PAROLE FOR PRISONERS; REVISING THE 

9 BOARD'S AUTHORITY TO GRANT MEDICAL PAROLE TO PRISONERS WHO ARE PHYSICALLY 

10 INCAPACITATED 8¥ liblMIIIIATIIIIG TMli RiQI.IIRiMli"IT THAT TME PRl&QMER MU&T 81i MIGi-lb¥ l.llllblKlibY 

11 TQ f!Flli&EIIIT /1. Cbii'iFI /1.lllg PREiliMT gAMSliR TQ PIJ8blb Sa0,FET¥; AMENDING SECTIONS 2-15-2302 

1 2 AND 46-23-210, MCA; AND PROVIDING EFFECTIVE DATES, A RETROACTIVE APPLICABILITY DA TE, AND 

1 3 A TERMINATION DA TE.• 

14 

15 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

16 

17 Section 1. Section 2-15-2302, MCA, is amended to read: 

18 "2-15-2302. Board of pardon• and parole -- compo1ition -- allocation -- quul-judicial. (11 There 

19 is a board of pardons and parole. 

20 (2) The board consists of three members and M two auxiliary FAeFAbar membe,s, at least one of 

21 whom &AeH must have particular knowledge of Indian culture and problems. Members of the board, 

22 including the auxiliary FAaFAbar members, &AeH mJ.!S! possess academic training ~ 1h.@! has qualified 

23 them for professional practice in a field such as criminology, education, psychiatry, psychology, law, social 

24 work, sociology, or guidance and counseling. Related work experience in the areas listed may be 

25 substituted for these educational requirements. 

26 (3) TM An auxiliary member shall attend any meeting that a regular board member is unable to 

27 attend, and at that time~ the auxiliary member has all the rights and responsibilities of a regular board 

28 member. 

29 (4) Qne FROA-"lbor 8Ad t~e BbHtiliary FAOR-1b8F &hall &ere«e ierR1& 08A81:1FF8Rt •lllill=I the ge¥8FAOF. TAe 

30 FeFAeiAing FAeFAoere ei'lall ae,.,.e staggered 1 year ferFAs. (al In January 1997, or as soon thereafter as 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

possible. the governor shall appoint: 

(i) one member and one auxiliary member to terms that expire in January 2001; 

(ii) one member to a term that expires in January 2002: and 

(iiil one auxiliary member to a term that expires in January 2003. 

(b) In January 1999, the governor shall appoint one member to a term that expires in January 2003. 

(5) The terms of board members and auxiliary members run with the position, and if a vacancy 

occurs. the governor shall appoint a person to fill the unexpired portion of the term. 

f&+ifil The board is allocated to the department for administrative purposes only as prescribed in 

2-15-121. However, the board may hire its own personnel, and 2-15-121(2)(dl does not apply. 

fetiZl The board, including the auxiliary R'lBR'lBer members, is designated as a quasi-judicial board 

for purposes of 2-15-124, except board members must be compensated as provided by legislative 

appropriation and the terms of board members must be staggered as provided in subsection (4). 

(8) The provisions of 2-15-124(2) do not apply to the board." 

15 Section 2. Section 2-15-2302, MCA, is amended to read: 

16 "2-15-2302. Board of pardons and parole -- composition -- allocation -- quasi-judicial. ( 1 ) There 

17 is a board of pardons and parole. 

18 (21 The board consists of three members and aA two auxiliary R'l8R'l&er members, at least one of 

19 whom ~ must have particular knowledge of Indian culture and problems. Members of the board, 

20 including the auxiliary R'leR'leer members, ~ !!lYfil possess academic training ~ that has qualified 

21 them for professional practice in a field such as criminology, education, psychiatry, psychology, law, social 

22 work, sociology, or guidance and counseling. Related work experience in the areas listed may be 

23 substituted for these educational requirements. 

24 (3) +Re An auxiliary member shall attend any meeting that a regular board member is unable to 

25 attend, and at that timeL the auxiliary member has all the rights and responsibilities of a regular board 

26 member. 

27 (4) 0Ae FRoFAbor ans the auMWer~• meMBer shall serve terFAa eeAou,rent 11,itA tRe ~oYornor. Tho 

28 reR'leiAiAg FA8FAeers sl=lall serYe sfaggered 4 ·;ear ferR'le, .Board members and auxiliary members shall serve 

29 staggered 4-year terms. The governor shall appoint one member and one auxiliary member in January of 

30 the first year of the governor's term, one member in January of the second year of the governor's term. 

- 2 - HB 135 



55th Legislature HB0135.03 

1 and one member and one auxiliary member in January of the third year of the governor's term. 

2 (5) The terms of board members and auxiliary members run with the position and if a vacancy 

3 occurs, the governor shall appoint a person to fill the unexpired portion of the term. 

4 ~Hfil The board is allocated to the department for administrative purposes only as prescribed in 

5 2-15-121. However, the board may hire its own personnel, and 2-15-121 {2)(d) does not apply. 

6 fetlli The board, including the auxiliary FReFReer members, is designated as a quasi-judicial board 

7 for purposes of 2-15-124, except board members must be compensated as provided by legislative 

8 appropriation and the terms of board members must be staggered as provided in subsection (4). 

9 (8) The provisions of 2-15-124(2) do not apply to the board." 

10 

11 Section 3. Section 46-23-210, MCA, is amended to read: 

1 2 "46-23-210. Medical parole. ( 1) The board may release on medical parole by appropriate order a 

13 person placed in a correctional institution or program, except a person under sentence of death. To be 

14 eligible for a medical parole, a person must have an examination and written diagnosis by a physician 

15 licensed under Title 37 to practice medicine. The diagnosis must include: 

16 (al a determination that the person suffers from an incapacitating physical condition, disease, or 

17 syndrome t~at ronelere tl:le ~orseA RigRlv uRlikel11 to f)resent a eloer and t3resont ejanger ta 13ublie sa*ety; 

18 (bl a description of the physical condition, disease, or syndrome and a detailed description of the 

19 person's physical incapacity; and 

20 (c) a prognosis addressing the likelihood of the person's recovery from the physical condition, 

21 disease, or syndrome and the extent of any potential recovery. 

22 {2) The diagnosis must be reviewed and accepted by the department before the board may consider 

23 granting a medical parole. THE BOARD MAY NOT GRANT A MEDICAL PAROLE UNLESS IT FINDS, A~TER 

24 CONSYLTATIO~I WITl-t Tl-tlii FIMYSICIAM TM.O,T EX.O,Ml~lliiD AND DIAGNOSED TME FIERSON, THAT THE 

25 PERSON SUFFERS FROM AN INCAPACITATING PHYSICAL CONDITION, DISEASE. OR SYNDROME THAT 

26 RENDERS THE PERSON HIGHLY UNLIKELY TO PRESENT A CLEAR AND PRESENT DANGER TO PUBLIC 

27 SAFETY. 

28 {3) The board shall require as a condition of medical parole that the person agree to placement in 

29 an environment chosen by the department during the parole period, including but not limited to a hospital, 

30 nursing home, or family home. The board may require as a condition of parole that the person agree to 
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periodic examinations and diagnoses at the person's expense. Reports of each examination and diagnosis 

2 must be submitted to the board and department by the examining physician. If either the board or 

3 department determines that the person's physical capacity has improved to the extent that the person is 

4 likely to pose a possible detriment to society, the board may revoke the parole and return the person to the 

5 custody of the department. 

6 141 Medical parole may be requested by the board, the department, an incarcerated person, or an 

7 incarcerated person's parent, grandparent, child, or sibling by submitting the request in writing to the 

8 administrator of the correctional institution in which the person is incarcerated. 

9 (5) A grant or denial of medical parole does not affect the person's eligibility for nonmedical parole. 

10 (6) Sections 46-23-203, 46-23-205 through 46-:23-207, and 46-23-215 through 46-23-218 apply 

11 to nonmedical parole." 

12 

13 NEW SECTION. Section 4. Effective dates. ( 1) Except as provided in subsection (2), [this act] 

14 is effective on passage and approval. 

15 (21 [Section 21 is effective January 1, 2001. 

16 

17 NEW SECTION. Section 5. Retroactive applicability. The terms of members and auxiliary members 

18 appointed pursuant to [section 1 I apply retroactively, within the meaning of 1-2-109, to January 1, 1997. 

19 

20 

21 

NEW SECTION. Section 6. Termination. [Section 1 I terminates December 31, 2000. 

-END-
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FREE CONFERENCE COMMITTEE 
on House Bill 135 

Report No. 1, April 16, 1997 

Mr. Speaker and Mr. President: 

Page 1 of 1 

We, your Free Conference Committee met and considered House BilJ-135 (reference copy -­
salmon) and recommend that House Bill 135 be amended as follows: 

1. Page 3, line 23. 
Strike: "IT FINDS" 

2. Page 3, .line 24. 
Strike: "THAT" 

3. Page 3, line 25. 
Strike: "PERSON SUFFERS FROM AN" 
Following: "SYNDROME" 
Strike: "THAT" 

And this FREE Conference Committee report be adopted. 

For the House: For the Senate: 

Wr1.E .Bohorski 
Representative Boharski, Chair 

&~~ R resentairte Smith 

Representative Pease 

ADOPT 

REJECT 

AC HB 135-1 

811555CC.Hgd 
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HOUSE BILL NO. 135 

INTRODUCED BY SMITH 

HB0135.04 

1 

2 

3 BY REQUEST OF THE BOARD OF PARDONS AND PAROLE 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS GOVERNING THE BOARD 

6 OF PARDONS AND PAROLE; REVISING THE STRUCTURE OF THE BOARD BY ADDING A SECOND 

7 AUXILIARY MEMBER TO THE BOARD AND BY PROVIDING FOR STAGGERED TERMS FOR BOARD 

8 MEMBERS; REVISING THE LAW RELATING TO MEDICAL PAROLE FOR PFilSONERS; REVISING THE 

9 BOARD'S AUTHORITY TO GRANT MEDICAL PAROLE TO PRISONERS WHO ARE PHYSICALLY 

10 INCAPACITATED Iii¥ li!blMIN O.TING Tl-lli! Rli!QUIRli!Mli!NT THAT THli PRISG~ll!i;t MUST Bli! HIGl=lbY U~lbl Kli!bY 

11 TO PRli!Sli!~H A Cbli!AR ANO PRli!Sli!NT CANGli!R TO PUliiblC S/li;ili!TY; AMENDING SECTIONS 2 15-2302 

12 AND 46-23-210, MCA; AND PROVIDING EFFECTIVE DATES, A RETROACTIVE APPLICABILITY DA TE, AND 

13 A TERMINATION DATE." 

14 

15 BE IT ENACTED BY THE LEGISLATURE OF THE STA TE OF MONTANA: 

16 

17 Section 1. Section 2-15-2302, MCA, is amended to read: 

18 "2-15-2302. Board of pardons and parole -- composition -- allocation -- quasi-judicial. (1) There 

1 9 is a board of pardons and parole. 

20 (2) The board consists of three members and aA two auxiliary memtior members, at least one of 

21 whom &I.all must have particular knowledge of Indian culture and problems. Members of the board, 

22 including the auxiliary FReFRlaer members, &I.all must possess academic training WffiGl:I that has qualified 

23 them for professional practice in a field such as criminology, education, psychiatry, psychology, law, social 

24 work, sociology, or guidance and counseling. Related work experience in the areas listed may be 

25 substituted for these educational requirements. 

26 (3) TR& An auxiliary member shall attend any meeting that a regular board member is unable to 

27 attend, and at that timeL the auxiliary member has all the rights and responsibilities of a regular board 

28 member. 

29 (4) 0Ao FAOFABor aAB tho a1,1i1iliary FAemser sl'lall serve terms seAomreAt with the 9e•;emer. The 

30 romaiRiA9 memeors shall ser><e stafirneree 4 year torFAs, la) In January 1997, or as soon thereafter as 
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possible, the governor shall appoint: 

2 (i) one member and one auxiliary member to terms that expire in January 2001; 

3 (ii) one member to a term that expires in January 2002; and 

4 (iii) one auxiliary member to a term that expires in January 2003. 

5 (bl In January 1999, the governor shall appoint one member to a term that expires in January 2003. 

6 (5) The terms of board members and auxiliary members run with the position, and if a vacancy 

7 occurs, the governor shall appoint a person to fill the unexpired portion of the term. 

8 +eH.fil The board is allocated to the department for administrative purposes only as prescribed in 

9 2-15-121. However, the board may hire its own personnel, and 2-15-121 (2)(d) does not apply. 

1 O AAlli The board, including the auxiliary member members, is designated as a quasi-judicial board 

11 for purposes of 2-15-124, except board members must be compensated as provided by legislative 

12 appropriation and the terms of board members must be staggered as provided in subsection (4). 

1 3 (8) The provisions of 2-15-124(2) do not apply to the board." 

14 

15 Section 2. Section 2-15-2302, MCA, is amended to read: 

16 "2-15-2302. Board of pardons and parole -- composition -- allocation•· quasi-judicial. 11) There 

17 is a board of pardons and parole. 

18 (2) The board consists of three members and aA· two auxiliary member members, at least one of 

19 whom SRaU must have particular knowledge of Indian culture and problems. Members of the board, 

20 including the auxiliary member members, SRaU must possess academic training WHiGl:I that has qualified 

21 them for professional practice in a field such as criminology, education, psychiatry, psychology, law, social 

22 work, sociology, or guidance and counseling. Related work experience in the areas listed may be 

23 substituted for these educational requirements. 

24 (3) +I:\& An auxiliary member shall attend any meeting that a regular board member is unable to 

25 attend, and at that timeL the auxiliary member has all the rights and responsibilities of a regular board 

26 member. 

27 (4) One R1eR1ber ane tRe al,j11iliary R18R1ber shall serue terms sen01:irrent witt:1 tRo geverner. Tt:le 

28 remainin!J members shall serve sta!j!jeree 4 year terms. Board members and auxiliary members shall serve 

29 staggered 4-year terms. The governor shall appoint one member and one auxiliary member in January of 

30 the first year of the governor's term. one member in January of the second year of the governor's term, 

--L isl.alive 
rv1ces 
/vision 

. 2 . HB 135 



55th Legislature HB0135.04 

2 

3 

4 

5 

6 

7 

8 

9 

10 

and one member and one auxiliary member in January of the third year of the governor's term. 

(5) The terms of board members and auxiliary members run with the position and if a vacancy 

occurs, the governor shall appoint a person to fill the unexpired portion of the term. 

+&+@ The board is allocated to the department for administrative purposes only as prescribed in 

2-1 5-121. However, the board may hire its own personnel, and 2-1 5-121 (2) (d) does not apply. 

«»ill The board, including the auxiliary R10R1bor members, is designated as a quasi-judicial board 

for purposes of 2-15-124, except board members must be compensated as provided by legislative 

appropriation and the terms of board members must be staggered as provided in subsection (4). 

(8) The provisions of 2-15-124(2\ do not apply to the board." 

11 Section 3. Section 46-23-210, MCA, is amended to read: 

12 "46-23-210. Medical parole. (1) The board may release on medical parole by appropriate order a 

13 person placed in a correctional institution or program, except a person under sentence of death. To be 

14 eligible for a medical parole, a person must have an examination and written diagnosis by a physician 

15 licensed under Title 37 to practice medicine. The diagnosis must include: 

16 (a) a determination that the person suffers from an incapacitating phvsical condition, disease, or 

17 syndrome that roneers the person hi!jhl•f unlikely to present a clear anEI present Elan!jer to public safety; 

18 (bl a description of the physical condition, disease, or syndrome and a detailed description of the 

19 person's physical incapacity; and 

20 (c) a prognosis addressing the likelihood of the person's recovery from the physical condition, 

21 disease, or syndrome and the extent of any potential recovery. 

22 (2) The diagnosis must be reviewed and accepted by the department before the board may consider 

23 granting a medical parole. THE BOARD MAY NOT GRANT A MEDICAL PAROLE UNLESS IT FINDS, AFT!.R 

24 CONSUbT6TIOl>I \f>.IITI-I Tl-le fll-lYSICIAM TM.'\T EX,I\Mll>IEO AMO OIAGNOSl!Q Tl-IE flERSON, TI-IAT THE 

25 PB~SO~J SUFFERS FROM I\M INCAPACITATING PHYSICAL CONDITION, DISEASE, OR SYNDROME +MAT 

26 RENDERS THE PERSON HIGHLY UNLIKELY TO PRESENT A CLEAR AND PRESENT DANGER TO PUBLIC 

27 SAFETY. 

28 (3) The board shall require as a condition of medical parole that the person agree to placement in 

29 an environment chosen by the department during the parole period, including but not limited to a hospital, 

30 nursing home, or family home. The board may require as a condition of parole that the person agree to 
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periodic examinations and diagnoses at the person's expense. Reports of each examination and diagnosis 

2 must be submitted to the board and department by the examining physician .. If either the board or 

3 department determines that the person's physical capacity has improved to the extent that the person is 

4 likely to pose a possible detriment to society, the board may revoke the parole and return the person to the 

5 custody of the department. 

6 (4) Medical parole may be requested by the board, the department, an incarcerated person, or an 

7 incarcerated person's parent, grandparent, child, or sibling by submitting the request in writing to the 

8 administrator of the correctional institution in which the person is incarcerated. 

9 (5) A grant or denial of medical parole does not affect the person's eligibility for nonmedical parole. 

10 (6) Sections 46-23-203, 46-23-205 through 46-23-207, and 46-23-215 through 46-23-218 apply 

11 to non medical parole." 

12 

13 NEW SECTION. Section 4. Effective dates. (1) Except as provided in subsection (2), [this actl 

14 is effective on passage and approval. 

15 (2) [Section 2) is effective January 1, 2001. 

16 

17 NEW SECTION. Section 5. Retroactive applicability. The terms of members and auxiliary membt:rs 

18 appointed pursuant to [section 1] apply retroactively, within the meaning of 1-2-109, to January 1, 1997. 

19 

20 

21 

NEW SECTION. Section 6. Termination. [Section 1] terminates December 31, 2000. 

-END-
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