
55th Legislature 

HOUSE BILL NO. 129 

INTRODUCED BY SOFT 

HBOl 29.01 

2 

3 BY REQUEST OF THE DEPARTMENT OF PUBLIC HEALTH A.ND HUMAN SERVICES 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAW RELATING TO CHILD 

6 PROTECTIVE SERVICES; CLARIFYING DEFINITIONS; PROVIDING THAT THE DEPARTMENT OF PUBLIC 

7 HEALTH AND HUMAN SERVICES MAY NOT BE ORDERED TO SUPERVISE VISITATION; LIMITING THE 

8 REQUIREMENT FOR FOSTER CARE LICENSING; AMENDING SECTIONS 40-4-218, 40-8-111, 41-3-102, 

9 41-3-201, 41-3-202, 41-3-204, 41-3-205, 41-3-609, 41-3-1102, 41-3-1141, AND 41-3-1142, MCA; AND 

10 PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

1 1 

12 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

13 

14 Section 1. Section 40-4-218, MCA, is amended to read: 

15 "40-4-218. Judicial supervision. (1) Except as otherwise agreed by the parties in writing at the 

16 time of the custody decree, the custodian may determine the child's upbringing, including the child's 

1 7 education, health care, and religious training, unless the court after hearing finds, upon motion by the 

18 noncustodial parent, that in the absence of a specific limitation of the custodian's authority, the child's 

19 physical health would be endangered or the child's emotional development significantly impaired. 

20 (2) If both parents or all contestants agree to the order or if the court finds that in the absence of 

21 the order the child's physical health would be endangered or the child's emotional development significantly 

22 impaired, the court may order #le supervised visitation by the noncustodial parent. The court may not order 

23 the department of public health and human services te 011ereise eentin1:1in!J Sl:IJ"Orvisien ever the ease to 

24 ass1:1ro that the e1:1stoaial or ·,isitation terFAs ef the aeoroe are earriea 01:1t to supervise the visitation." 

25 

26 Section 2. Section 40-8-111, MCA, is amended to read: 

2 7 "40-8-111. Consent required for adoption. ( 1) An adoption of a child may be decreed when there 

28 have been filed written consents to adoption executed by: 

29 (a) both parents, if living, or the surviving parent of a child, provided that consent is not required 

30 from a father or mother: 
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1 (i) adjudged guilty by a court of competent jurisdiction of assault on a child, as provided in 

2 45-5-201; sexual assault on a child, as provided in 45-5-502; sexual intercourse without consent. as 

3 provided in 45-5-503, if the victim was a child; incest, as provided in 45-5-507, if the victim was a child; 

4 endangering the welfare of children, concerning a child, as provided in 45-5-622; sexual abuse of children, 

5 toward a child, as provided in 45-5-625; or ritual abuse of a minor, as provided in 45-5-627; 

6 (ii) who has been judicially deprived of the custody of the child on account of cruelty or neglect 

7 toward the child; 

8 (iii) who has, in the state of Montana or in any other state of the United States, willfully abandoned 

9 the child, as defined in 41 3 1G2(7lfel 41-3-102; 

10 (iv) who has caused the child to be maintained by any public or private children's institution, any 

11 charitable agency, or any licensed adoption agency or the department of public health and human services 

12 of the state of Montana for a period of 1 year without contributing to the support of the child during that 

1 3 period, if able; 

14 (v) if it is proved to the satisfaction of the court that the father or mother, if able, has not 

15 contributed to the support of the child during a period of 1 year before the filing of a petition for adoption; 

16 or 

1 7 (vi) whose parental rights have been judicially terminated; 

18 . (b) the legal guardian of the child if both parents are dead or if the rights of the parents have been 

1 9 terminated by judicial proceedings and the guardian has authority by order of the court appointing the 

20 guardian to consent to the adoption; 

21 (cl the executive head of an agency if the child has been relinquished for adoption to the agency 

22 or if the rights of the parents have been judicially terminated or if both parents are dead and custody of the 

23 child has been legally vested in the agency with authority to consent to adoption of the child; or 

24 {d) any person having legal custody of a child by court order if the parental rights of the parents 

25 have been judicially terminated. In that case, the court having jurisdiction of the custody of the child shall 

26 consent to adoption and a certified copy of its order must be attached to the petition. 

27 (2) The consents required by subsections ( 1 )(a) and ( 1 ){b) must be acknowledged before an officer 

28 authorized to take acknowledgments or witnessed by a representative of the department of public health 

29 and human services or of an agency or witnessed by a representative of the court." 

30 
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Section 3. Section 41-3-102, MCA, is amended to read: 

2 "41-3-102. Definitions. As used in this chapter, the following definitions apply: 

3 (11 "A person responsible for a child's welfare" means: 

4 (a} the child's parent, guardian, 0f foster parent or an adult who resides in the same home in which 

5 the child resides; 

6 (b) a sta# person providing care in a day-care facility; 

7 (c) an employee of a public or private residential institution, facility, home, or agency; or 

8 (d) any other person leftallv responsible for the child's welfare in a residential setting. 

9 (2) "Abused or neglected" means the state or condition of a child who has suffered child abuse 

10 or neglect. 

11 13) la) "Adequate health care" means any medical care, including the prevention of the withholding 

12 of medically indicated treatment or medically indicated psychological care permitted or authorized under 

1 3 state law. 

14 lb) This chapter may not be construed to require or justify a finding of child abuse or neglect for 

15 the sole reason that a parent, due to religious beliefs, does not provide medical care for a child. However, 

16 this chapter may not be construed to limit the administrative or judicial authority of the state to ensure that 

17 medical care is provided to the child when there is imminent or substantial risk of harm to the child. 

18 le) The term does not include self-defense, defense of others, or action taken to prevent the child 

19 from self-harm that does not constitute harm to a child's health or welfare. 

20 14) "Child" or "youth" means any person under 18 years of age. 

21 15) (a) "Child abuse or neglect" means: 

22 (i) harm to a child's health or welfare; or 

23 (iii threatened harm to a child's health or welfare. 

24 lb) The term includes harm or threatened harm to a child's health or welfare by the acts or 

25 omissions of a person responsible for the child's welfare. 

26 (6) "Department" means the department of public health and human services provided for in 

27 2-15-2201. 

28 (7) "Emotional abuse" means injury to the emotional well-being or intellectual or psychological 

29 capacity of a child, as evidenced by an identifiable and substantial impairment of or adverse effect upon 

30 a child's physical, mental, or emotional ability to function. 
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1 t++.lfil "Harm to a child's health or welfare" means the harm that occurs whenever the parent or 

2 other person responsible for the child's welfare: 

3 (a) inflicts or allows to be inflicted upon the child physical or FAeAtal iAjtiry emotional abuse; 

4 (b) commits or allows to be committed sexual abuse or exploitation of the child; 

5 (c) induces or attempts to induce a child into giving untrue testimony that the child or another child 

6 was abused or neglected by a parent or person responsible for the child's welfare; 

7 (di causes malnutrition or failure to thrive or otherwise fails to supply the child with adequate food 

8 or fails to supply clothing, shelter, education, or adequate health care, though financially able to do so or 

9 offered financial or other reasonable means to do so; 

1 O (e) exposes or allows the child to be exposed to an unreasonable risk to the child's health or 

11 welfare by failing to intervene or eliminate the risk; 

12 Will abandons the child by leaving the child under circumstances that make reasonable the belief 

13 that the parent or other person does not intend to resume care of the child in the future or willfully 

14 surrenders physical custody for a period of 6 months and during that period does not manifest to the child 

15 and the person having physical custody of the child a firm intention to resume physical custody or to make 

16 permanent legal arrangements for the care of the child; or 

17 ff+illl. is unknown and has been unknown for a period of 90 days and reasonable efforts to identify 

1 8 and locate the parents have failed. 

19 {-8}.(fil "Limited emancipation" means a status conferred on a youth by a court after a dispositional 

20 hearing in accordance with 41-3-406 under which the youth is entitled to exercise some but not all of the 

21 rights and responsibilities of a person who is 18 years of age or older. 

22 19) "MeAtal iAjtiry" FAeoAs aA iEloAtifiaele aAEI stiestantial iFA(3airFAeAt et the ehilEl's iAtelleettial er 

23 13syeholo§ieal ft1AetieAiA§. 

24 ( 101 "Parent" means a biological or adoptive parent or ste(3(30FBAt. 

25 ( 11) "Physical~ abuse" means~ substantial or multiple skin bruising or any other internal 

26 bleeding, any injury to skin that causes bleeding or soft tissue swelling, subdural hematoma, burns, bone 

27 fractures, extreme pain, permanent or temporary disfigurement, 0f impairment of any bodily organ or 

28 function, or death if the injury or death is not accidental or is not justifiably explained. The teFFA iAelt1Eles 

29 Eleath, 13erFAaAeAt OF tBFA(30Fary Elisfi§t!FBFAeAt, BAS iFApairFAeAt et a eeElil~• OF§BA or fUAGtiOA sustaineEI as 

30 a restilt of e11eessive G8f(30Fal (3t!AiShA'10At. 
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( 12) "Reasonable cause to suspect" means cause that would lead a reasonable person to believe 

that child abuse or neglect may have occurred or is occurring, based on all the facts and circumstances 

known to the person. 

I 13) "Residential setting" means an out-of-home placement where the child typicaliy resides for 

longer than 30 days for the purpose of receiving food, shelter, security, guidance, and, if necessary, 

treatment. 

~J.11l. (a) "Sexual abuse" means the commission of sexual assault, sexual intercourse without 

consent, indecent exposure, deviate sexual conduct, or incest, as described in Title 45, chapter 5, part 5. 

(b) Sexual abuse does not include any necessary touching of an infant's or toddler's genital area 

while attending to the sanitary or health care needs of that infant or toddler by a parent. 

~ilfil "Sexual exploitation" means allowing, permitting, or encouraging a child to engage in a 

prostitution offense, as described in 45-5-601 through 45-5-603, or allowing, permitting, or encouraging 

sexual abuse of children as described in 45-5-625. 

t+4J.J..!.fil "Social worker" means an employee of the department who, prior to the employee's field 

assignment, has been educated or trained or is receiving education or training in a program of social work 

or a related field that includes cognitive and family systems treatment or who has equivalent verified 

experience or verified training in the investigation of child abuse, neglect, and endangerment. This definition 

does not apply to any provision of this code that is not in this chapter. 

f™illl "Threatened harm to a child's health or welfare" means substantial risk of harm to the 

child's health or welfare. 

+-+-etilfil (a) "Withholding of medically indicated treatment" means the failure to respond to an 

infant's life-threatening conditions by providing treatment, including appropriate nutrition, hydration, and 

medication, that, in the treating physician's or physicians' reasonable medical judgment, will be most likely 

to be effective in ameliorating or correcting the conditions. 

(b) The term does not include the failure to provide treatment, other than appropriate nutrition, 

hydration, or medication, to an infant when, in the treating physician's or physicians' reasonable medical 

judgment: 

(i) the infant is chronically and irreversibly comatose; 

(ii) the provision of treatment would: 

(A) merely prolong dying; 
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1 (8) not be effective in ameliorating or correcting all of the infant's life-threatening conditions; or 

2 (Cl otherwise be futile in terms of the survival of the infant; or 

3 (iii) the provision of treatment would be virtually futile in terms of the survival of the infant and the 

4 treatment itself under the circumstances would be inhumane. For purposes of this subsection ~ ilfil, 

5 "infant" means an infant less than 1 year of age or an infant 1 year of age or older who has been 

6 continuously hospitalized since birth, who was born extremely prematurely, or who has a long-term 

7 disability. The reference to less than 1 year of age may not be construed to imply that treatment should 

8 be changed or discontinued when an infant reaches 1 year of age or to affect or limit any existing 

9 protections available under state laws regarding medical neglect of children over 1 year of age. 

10 {-+-7}1.lfil "Youth in need of care" means a youth who is abused or neglected." 

11 

12 Section 4. Section 41-3-201, MCA, is amended to read: 

13 "41-3-201. Reports. (1) When the professionals and officials listed in subsection (2) know or have 

14 reasonable cause to suspect, as a result of information they receive in their professional or official capacity, 

15 that a child is abused or neglected, they shall report the matter promptly to the department of public health 

16 and human services or its local affiliate, wl=liel=\ tl=len sl=\all netify tl=le eeunt•f atterney ef tl=le oeunty wl=lere 

17 the ehild resides. 

18 (2) Professionals and officials required to report are: 

1 9 (a) physician, resident, intern, or member of a hospital's staff engaged in the admission, 

20 examination, care, or treatment of persons; 

21 (b) a nurse, osteopath, chiropractor, podiatrist, medical examiner, coroner, dentist, optometrist, 

22 or any other health or mental health professional; 

23 (c) Christian Science practitioner and religious healers; 

24 (d) school teachers, other school officials, and employees who work during regular school hours; 

25 (e) a social worker, operator or employee of any registered or licensed day-care or substitute care 

26 facility, staff of a resource and referral grant program organized under 52-2-711 or of a child and adult food 

27 care program. or BA'f etl=\er an operator or employee of a child-care facility; 

28 (f) foster care, residential, or institutional worker; 

29 (g) a peace officer or other law enforcement official; 

30 (h) clergy; or 
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(i) a guardian ad litem or a court-appointed advocate who is authorized to investigate a report of 

2 alleged abuse or neglect. 

3 ( 31 Any- person may make a report under this section if the person knows or has reasonable cause 

4 to suspect that a child is abused or neglected. 

5 (41 (a) Except as provided in subsection (4)(b) or l4)(c), a person listed in subsection 12) may not 

6 refuse to make a report as required in this section on the grounds of a physician-patient or similar privilege. 

7 (b) A clergyperson or priest is not required to make a report under this section if: 

8 (i) the knowledge or suspicion of the abuse or neglect came from a statenaent or confession made 

9 to the clergyperson or priest in that person's capacity as a clergyperson or priest; 

10 Iii) the statement was intended to be a part of a confidential communication between the 

11 clergyperson or priest and a member of the clergyperson's or priest's church or congregation; and 

12 (iii) the person who made the statement or confession does not consent to the disclosure by the 

1 3 clergyperson or priest. 

14 Icl A clergyperson or priest is not required to make a report under this section if the communication 

15 is required to be confidential by canon law, church doctrine, or established church practice. 

16 15) The reports referred to under this section must contain: 

1 7 {a) the names and addresses of the child and the child's parents or other persons responsible for 

18 the child's care; 

19 (b) to the extent known, the child's age and the nature and extent of the child's injuries, including 

20 any evidence of previous injuries; 

21 (cl any other information that the maker of the report believes might be helpful in establishing the 

22 cause of the injuries or showing the willful neglect and the identity of person or persons responsible for the 

23 inJury or neglect; and 

24 {di the facts that led the person reporting to believe that the child has suffered injury or injuries 

25 or willful neglect, within the meaning of this chapter." 

26 

27 Section 5. Section 41-3-202, MCA, is amended to read: 

28 "41-3-202. Action on reporting. (1) Upon receipt of a report, as required by 41-3-201, that a child 

29 is or has been abused or neglected, a social worker, the county attorney, or a peace officer shall promptly 

30 conduct a thorough investigation into the circumstances surrounding the allegations of abuse or neglect 
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of the child, which may include an investigation at the home of the child involved, the child's school or 

2 day-care facility, or any other place where the child is present, iAte the eireuRlstaAoes surreuAEliA!'! the injury 

3 ef the ehilEl, and into all other nonfinancial matters that in the discretion of the investigator are relevant to 

4 the investigation. In conducting an investigation under this section, a social worker may not inquire into 

5 the financial status of the child's family or of any other person responsible for the child's care, except as 

6 necessary to ascertain eligibility for state or federal assistance programs or to comply with the provisions 

7 of 41-3-406. 

8 ( 2) An initial investigation iAto the heRle ef tf:le ehilEl of alleged abuse or neglect may be condur.ted 

9 when an anonymous report is received. However, the investigation must within 48 hours develop 

1 0 independent, corroborative, and attributable information in order for the investigation to continue. Without 

11 the development of independent, corroborative, and attributable information, a child may not be removed 

12 from the home. 

13 (3) The social worker is responsible for assessing the family and planning for the child. If the child 

14 is treated at a medical facility, the social worker, county attorney, or peace officer, consistent with 

15 reasonable medical practice, has the right of access to the child for interviews, photographs, and securing 

16 physical evidence and has the right of access to relevant hospital and medical records pertaining to the 

17 child. If considered appropriate by the social worker, county attorney, or peace officer conducting an 

18 interview of the child, an employee of the ~ school attended by the child involved may participate in 

19 any interview of the child if the ehila is emolloa iA l(iAaer!jarten throu!jh 8th !ijraae. 

20 (4) If the child's interview is videotaped, an unedited videotape with audio track must be made 

21 available, upon request, for unencumbered review by the family. 

22 (5) (a) If from the investigation it a1313ears the department has reasonable cause to suspect that the 

23 child suffered abuse or neglect, the department~ may provide protective services to the child pursuant 

24 to 41-3-301 and may provide protective services to any other child under the same care. The department 

25 shall aElvise the eeuAty attorney aAEl~ 

26 (i) document its determination regarding abuse or neglect of a child; and 

27 (ii) notify the child's family of its investigation and determination, unless the notification can 

28 reasonably be expected to result in harm to the child or other person. 

29 (bl If from the investigation it a1313oars is determined that the child has not suffered abuse or neglect 

30 and the initial report is determined to be unfounded, the department shall destroy all of its records 
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concerning the report and the investigation. The destruction must be completed within -2-Q 30 days of the 

2 determination that the child has not suffered abuse or neglect. 

3 (6) The investigating social worker, within 60 days of commencing an investigation, shall also 

4 furnish a written report to the department and, upon request, to the family. Subject to subsection (5)1b), 

5 the department shall maintain a record system eentaiRiR!] documenting investigations and determinations 

6 of child abuse and neglect cases. 

7 (7) Any person reporting abuse or neglect that involves acts or omissions on the part of a public 

8 or private residential institution, home, facility, or agency is responsible for ensuring that the report is made 

9 to the department, through its local af#iliate, aRd the eeuAty atteme•,· et the eeuRt'y' iR whieh the faeility is 

1 O leeated office." 

11 

Section 6. Section 41-3-204, MCA, is amended to read: 12 

13 "41-3-204. Admissibility and preservation of evidence. 11) In any proceeding resulting from a 

14 report made pursuant to the provisions of this chapter or in any proceeding for which the report or its 

15 contents are sought to be introduced into evidence, the report or its contents or any other fact related to 

16 the report or to the condition of the child who is the subject of the report may not be excluded on the 

1 7 ground that the matter is or may be the subject of a privilege related to the examination or treatment of the 

18 child and granted in Title 26, chapter 1, part 8, except the attorney-client privilege granted by 26-1-803. 

19 (2) Any person or official required to report under 41-3-201 may take or cause to be taken 

20 photographs of the area of trauma visible on a child who is the subject of a report. The cost of photographs 

21 taken under this section must be paid by the department. 

22 (3) When any person required to report under 41-3-201 finds visible evidence that a child has 

23 suffered abuse or neglect, the person shall include in the report either a written description or photographs 

24 of the evidence. 

25 (4) A physician, either in the course of providing medical care to a minor or after consultation with 

26 child protective services, the county attorney, or a law enforcement officer, may require x-rays to be taken 

27 when, in the physician's professional opinion, there is a need for radiological evidence of suspected abuse 

28 or neglect. X-rays may be taken under this section without the permission of the parent or guardian. The 

29 cost of the x-rays ordered and taken under this section must be paid by the county child protective service 

30 agency. 
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15) All written, photographic, or radiological evidence gathered under this section must be sent to 

2 the local affiliate of the department at the time that the written confirmation report is sent or as soon after 

3 the report is sent as is possible. If a confirmation report is not made, the evidence and the initial report must 

4 be destroyed as provided in 41 a 202(d)(l31 41-3-202." 

Section 7. Section 41-3-205, MCA, is amended to read: 

5 

6 

7 "41-3-205. Confidentiality -- disclosure exceptions. ( 1) The case records of the department of 

8 public health and human services and its local affiliate, the county welfare department, the county attorney, 

9 and the court concerning actions taken under this chapter and all records concerning reports of child abuse 

1 O and neglect must be kept confidential except as provided by this section. Except as provided in subsections 

11 (4) and (5), a person who permits or encourages the unauthorized dissemination of the contents of case 

12 records is guilty of a misdemeanor. 

13 (2) Records may be disclosed to a court for in camera inspection if relevant to an issue before it. 

14 The court may permit public disclosure if it finds disclosure to be necessary for the fair resolution of an 

1 5 issue before it. 

16 (3) Records may also be disclosed to the following persons or entities in this state and any other 

17 state or country: 

18 (a) a department, agency, or organization, including a federal agency, military enclave, or Indian 

19 tribal organization, that is legally authorized to receive, inspect, or investigate reports of child abuse or 

20 neglect and that otherwise meets the disclosure criteria contained in this section; 

21 (b) a licensed youth care facility or a licensed child-placing agency that is providing services to the 

22 family or child who is the subject of a report in the records or to a person authorized by the department to 

23 receive relevant information for the purpose of determining the best interests of a child with respect to an 

24 adoptive placement; 

25 (cl a health or mental health professional who is treating the family or chiid who is the subject of 

26 a report in the records; 

27 (di a parent, guardian, or person designated by a parent or guardian of the child who is the subject 

28 of a report in the records or other person responsible for the child's welfare, without disclosure of the 

29 identity of any person who reported or provided information on the alleged child abuse or neglect incident 

30 contained in the records; 
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(el a child named in the records who was allegedly abused or neglected or the child's legal guardian 

2 or legal representative, including the child's guardian ad litem or attorney or a special advocate appointed 

3 by the court to represent a child in a pending case; 

4 (fl the state protection and advocacy program as authorized by 42 U.S.C. 6042(a)(2)(B); 

5 (g) approved foster and adoptive parents who are or wiU may be providing care for a child; 

6 (h) a person about whom a report has been made and that person's attorney, with respect to the 

7 relevant records pertaining to that person only and without disclosing the identity of the reporter or any 

8 other person whose safety may be endangered; 

9 (i) an agency, including a probation or parole agency, that is legally responsible for the supervision 

10 of an alleged perpetrator of child abuse or neglect; 

11 Ii) a person, agency, or organization that is engaged in a bona fide research or evaluation project 

12 and that is authorized by the department to conduct the research or evaluation; 

13 (kl the members of an interdisciplinary child protective team authorized under 41-3-108 or of a 

14 family group conference for the purposes of assessing the needs of the child and family, formulating a 

15 treatment plan, and monitoring the plan; 

16 (I) the coroner or medical examiner when determining the cause of death of a child; 

17 (ml a child fatality review team recognized by the department; 

18 (n) a department or agency investigating an applicant for a license or registration that is required 

19 to oper::ite a youth care facility, day-care facility, or child-placing agency; 

20 lo) a person or entity who is carrying out background, employment-related, or volunteer-related 

21 screening of current or prospective employees or volunteers who have or may have unsupervised contact 

22 with children through employment or volunteer activities. A request for information under this subsection 

23 1~(ol must be made in writing. Disclosure under this subsection @(o) is limited to information that 

24 indicates a risk to children, persons with developmental disabilities, or older persons posed by the person 

25 about whom the information is sought, as determined by the department. 

26 (pl the news media if disclosure is limited to confirmation of factual information regarding how the 

27 case was handled and if disclosure does not violate the privacy rights of the child or the child's parent or 

28 guardian as determined by the department; 

29 lq) an employee of the department or other state agency if disclosure of the records is necessary 

30 for administration of programs designed to benefit the child; 

(Legisl!'tive 
",Services 
'\!!_ivision 

- 11 - HB 129 



5 5th Legislature HB0129.01 

1 (r) an agency of an Indian tribe or the relatives of an Indian child if disclosure of the records is 

2 necessary to meet requirements of the federal Indian Child Welfare Act; 

3 (s) a youth probation officer who is working in an official capacity with the child who is the subject 

4 of a report in the records; 

5 (t) a county attorney, peace officer, or attorney who is hired by cir represents the department, if 

6 disclosure is necessary for the investigation, defense, or prosecution of a case involving child abuse or 

7 neglect; 

8 (u) a foster care review committee established under 41-3-1115 or, when applicable, a local citizen 

9 review board established under Title 41, chapter 3, part 10; 

10 (v) a school employee participating in an interview of a child by a social worker, county attorney, 

11 or peace officer as provided in 41-3-202; 

12 (w) a member of a county interdisciplinary child information team formed under the provisions of 

13 52-2-211; 

14 (x) members of a local interagency staffing group provided for in 52-2-203; or 

15 (y) a member of a youth placement committee formed under the provisions of 41-5-525. 

16 14) A person who is authorized to receive records under this section shall maintain the 

17 confidentiality of the records and may not disclose information in the records to anyone other than the 

18. persons described in subsection (3)1a). However, this subsection may not be construed to compel a family 

1 9 member to keep the proceedings confidential. 

20 (5) A news organization or its employee, including a freelance writer or reporter, is not liable for 

21 reporting facts or statements made by an immediate family member under subsection (4) if the news 

22 organization, employee, writer, or reporter maintains the confidentiality of the child who is the subject of 

23 the proceeding. 

24 (6) This section is not intended to affect the confidentiality of criminal court records or records of 

25 law enforcement agencies." 

26 

27 Section 8. Section 41-3-609, MCA, is amended to read: 

28 "41-3-609. Criteria for termination. (1) The court may order a termination of the parent-child legal 

29 relationship upon a finding that any of the following circumstances exist: 

30 (a) the parents have relinquished the child pursuant to 40-6-135; 
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1 (bl the child has been abandoned by the parents as set forth in 41 ;3 102(7)1e) 41-3-102; 

2 le) the child is an adjudicated youth in need of care and both of the following exist: 

3 (ii an appropriate treatment plan that has been approved by the court has not been complied with 

4 by the parents or has not been successful; and 

5 (ii) the conduct or condition of the parents rendering them unfit is unlikely to change within a 

6 reasonable time; or 

7 (d) the parent has failed to successfully complete a treatment plan approved by the court within 

8 the time periods allowed for the child to be in foster care under 41-3-410 unless it orders other permanent 

9 legal custody under 41-3-410. 

10 (21 In determining whether the conduct or condition of the parents is unlikely to change within a 

i 1 reasonable time, the court must enter a finding that continuation of the parent-child legal relationship will 

1 2 likely result in continued abuse or neglect or that the conduct or the condition of the parents renders the 

13 parents unfit, unable, or unwilling to give the child adequate parental care. In making the determinations, 

14 the court shall consider but is not limited to the following: 

15 (al emotional illness, mental illness, or mental deficiency of the parent of such duration or nature 

16 as to render the parent unlikely to care for the ongoing physical, mental, and emotional needs of the child 

17 within a reasonable time; 

18 (b) a history of violent behavior by the parent; 

19 (c) a single incident of life-threatening or gravely disabling injury to or disfigurement of #ta!! child 

20 caused by the parent; 

21 (di excessive use of intoxicating liquor or of a narcotic or dangerous drug that affects the parent's 

22 ability to care and provide for the child; 

23 (e) present judicially ordered long-term confinement of the parent; 

24 (f) the injury or death of a ~ child Ek:te-t& because of proven parental abuse or neglect; and 

25 lg) any reasonaole efforts by protective service agencies that have been unable to rehabilitate the 

26 parent. 

27 (31 In considering any of the factors in subsection (2) in terminating the parent-child relationship, 

28 the court shall give primary consideration to the physical, mental, and emotional conditions and needs of 

29 the child. The court shall review and, if necessary, order an evaluation of the child's or the parent's 

30 physical, mental, and emotional conditions. 
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(4) A treatment plan is not required under this part upon a finding by the court following hearing 

2 if: 

3 (a) two medical doctors or clinical psychologists submit testimony that the parent is se se\'erely 

4 rneRtally ill that the parent cannot assume the role of parent; 

5 (b) the parent is incarcerated for more than 1 year and a treatment plan is not practical considering 

6 the incarceration; or 

7 (c) the death of a~ child caused by abuse or neglect by the parent has occurred. 

8 (5) If a person is convicted of a felony in which sexual intercourse occurred or if a minor Is 

9 adjudicated a delinquent youth because of an act that, if committed by an adult, would be a felony In which 

1 O sexual intercourse occurred and, as a result of the sexual intercourse, a child is born, the court may 

11 terminate the offender's parental rights to the child at any time after the conviction or adjudication." 

12 

13 

14 

Section 9. Section 41-3-1102, MCA, is amended to read: 

"41-3-1102. Definitions. For the purposes of this part, the following definitions apply: 

1 5 ( 1) "Child-care agency" means a youth care facility in which substitute care is provided to 13 or 

16 more children or youth. 

17 (2) "Department" means the department of public health and human services provided for in 

18 2-15-2201. 

1 9 (3) "Foster child" means a person under 18 years of age who has been placed by the department 

20 in a lieensea youth fester heme care facility. 

21 (4 I "Of)erater ef a ye~HR eare faeility" Ffleans a perseR o·,•miRg or operating a youtl=l oare faeility 

22 inte wl=liel=l tl=le ef)orater takes an•( el=lila er el=\ilaron fer tl=le purpeso ef earing fer tl=lem ans maintaining tl=lem 

23 ans for whioh earo ans maiRtenanoo the eperater reeeives meRoy er etl=ler eenoiaoratien ef value ans which 

24 ehila is Reitl=ler tl=le eperater's son, aaugl=lter, nor ware, eirnept tl=lat tl=lis part sees net appl•( whoR any 

25 person aeeepto the eare ana euotea•r of a el=lila en a temperary eaois aRa sifflply as a tefflperary 

26 aeeemrneaatien fer the pare Rt er parnnts, guaraian, er relati.,,e ef tf:le ehila. 

27 fe+Hl. "Person" means any individual, partnership, voluntary association, or corporation. 

28 f6Hfil "Respite care" means the provision of temporary, short-term supervision or care of a foster 

29 child, in an emergency or on an intermittent basis, to provide foster parents relief from the daily care 

30 requirements of a foster child whose mental or physical condition requires special or intensive supervision 
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or care. Respite care includes but is not limited to homemaker services, child care, and emergency care 

2 either in the home or out of the home. 

3 f+Hfil "Respite care provider" means a person who meets the qualifications and requirements 

4 established by the department to provide respite care under 41-3-1151 . 

5 f8+ill "Substitute care" means full-time care of 2 youth in a residential setting fer the 131:Jr13ese ef 

6 13reYiain!J feea, shelter, seo1:Jrity ana safety, !juiaanee, aireetien, ana if neeessary, treatnctent to youth who 

7 aro rencto.,,ea fronct er without the eare ana su13ervisien of their 13arents or !juaraian who is placed by the 

8 department, another state agency, or a licensed child-placing agency and who has been determined by a 

9 court to be a youth in need of care, youth in need of supervision, or delinquent youth. Individuals who 

10 provide care to youth who are recipients of services provided through the department's developmental 

11 disabilities, mental health, or medicaid community services program are also considered to be providing 

12 substitute care. This part does not apply when a person accepts the care and custody of a child on a 

13 temporary basis as an accommodation for the parent or parents, guardian, or relative of the child. 

14 AAifil "Youth care facility" means a facility licensed by the department or by the appropriate 

15 licensing authority in another state and in which facility substitute care is provided to youth. The term 

16 includes youth foster homes, youth group homes, and child-care agencies. 

17 +-U»J.fil "Youth foster home" means a youth care facility in which substitute care is provided to one 

18 to six children or youth other than the foster parents' own children, stepchildren, or wards. 

19 H-++ilQl "Youth group home" means a youth care facility in which substitute care is provided to 

20 7 to 12 children or youth." 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 10. Section 41-3-1141, MCA, is amended to read: 

"41-3-1141. License required. N6 1.1l.A person sl=laU may not maintain or operate a youth care 

facility for any child or children within the meaning of this part without first securing a license in ,,.,,riting 

from the department. 

(2) An extended family member or a kinship care provider, as defined by the department, who 

provides unlicensed care for a child placed by the department must receive approval in writing from the 

department. 

Ql N6 The department may not charge a fee shall be ehar!jea for StleR 2 license or approval 

granted under this section." 
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1 Section 11. Section 41-3-1142, MCA, is amended to read: 

2 "41-3-1142. Issuance of license -- authority of issuing agency -- rules. ill The department +s 

3 herebv autherized te may issue licenses to persons operating youth care facilities or grant approval to 

4 persons providing kinship care and te prescribe the conditions upon which~ licenses~ and approvals 

5 may be issued" afld...te The department may make ~ rules as it rnav eleeA'l aelYisable necessary for the 

6 licensure or approval. operation, and regulation of ~ those facilities for A'liAer ohildreA consistent with 

7 the welfare of sueh ehilelreA the residents. 

8 ill Suoh lioeAsiAg ageAB¥ shall ha•ve tho 13owor aAel autharit)' ta The department may inspect all 

9 ~ licensed facilities thraugh its eluly autheri2oel ra13ros0Atativos aAd ta eaAael or approved homes aflQ, 

1 O as appropriate, undertake action, including but not limited to the revocation of licenses theretafore issued 

11 for the failure te oesef'te sueh rules and approvals. 

12 ill The person e13eratiAg sueh haA'las providing care in the facilities or homes shall give te sueh 

13 re13resaAtati-.,e m,rnh the department any information as that may be required and afford fliffi the department 

14 every reasonable opportunity for observing the operation of~ the facilities or homes." 

15 

16 

17 

NEW SECTION. Section 12. Effective date. [This act] is effective on passage and approval. 

-END-
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2 

3 

4 

BY REQUEST OF THE DEPARTMENT OF PUBLIC HEAL TH AND HUMAN SERVICES 

5. A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAW RELATING TO CHILD 

6 PROTECTIVE SERVICES; CLARIFYING DEFINITIONS; PROVIDING THAT THE DEPARTMENT OF PUBLIC 

7 HEALTH AND HUMAN SERVICES MAY NOT BE ORDERED TO SUPERVISE VISITATION; LIMITING THE 

8 REQUIREMENT FOR FOSTER CARE LICENSING; AMENDING SECTIONS 40-4-218, 40-8-111, 41 3 102. 

9 41-3-201, 41-3-202, 41-3-204, 41-3-205, 41-3-609, 41-3-1102, 41-3-1141, AND 41 3-1142, MCA; AND 

10 PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

1 1 

12 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

13 

14 Section 1. Section 40-4-218, MCA, is amended to read: 

15 "40-4-218. Judicial supervision. ( 1) Except as otherwise agreed by the parties in writing at the 

16 time of the custody decree, the custodian may determine the child's upbringing, including the child"s 

17 education, health care, and religious training, unless the court after hearing finds, upon motion by the 

18 noncustodial parent, that in the absence of a specific limitation of the custodian's authority, the child's 

19 physical health would be endangered or the child's emotional development significantly impaired 

20 (2) If both parents or all contestants agree to the order or if the court finds that in the absence of 

21 the order the child's physical health would be endangered or the child's emotional development significantly 

22 impaired, the court may order #le supervised visitation by the noncustodial parent. The court may not order 

23 the department of public health and human services te eJcereise eentinuing supervision ever the ease te 

24 assure that the eustodial er ~·isitatien terffls ef the deeree are carried eut to supervise the visitation." 

25 

26 Section 2, Section 40-8-111, MCA, is amended to read: 

27 "40-8-111, Consent required for adoption. ( 1) An adoption of a child may be decreed when there 

28 have been filed written consents to adoption executed by: 

29 (a) both parents, if living, or the surviving parent of a child, provided that consent 1s not required 

30 from a father or mother: 
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(ii adjudged guilty by a court of competent jurisdiction of assault on a child, as provided in 

2 45-5-201; sexual assault on a child, as provided in 45-5-502; sexual intercourse without consent, as 

3 provided in 45-5-503, if the victim was a child; incest, as provided in 45-5-507, if the victim was a child; 

4 endangering the welfare of children, concerning a child, as provided in 45-5-622; sexual abuse of children, 

5 toward a child, as provided in 45-5-625; or ritual abuse of a minor, as provided in 45-5-627; 

6 (iii who has been judicially deprived of the custody of the child on account of cruelty or neglect 

7 toward the child; 

8 (iii) who has, in the state of Montana or in any other state of the United States, willfully abandoned 

9 the child, as defined in 41 3 102(71 lei 41-3-102; 

10 (iv) who has caused the child to be maintained by any public or private children's institution, any 

11 charitable agency, or any licensed adoption agency or the department of public health and human services 

12 of the state of Montana for a period of 1 year without contributing to the support of the child during that 

1 3 period, if able; 

14 (vi if it is proved to the satisfaction of the court that the father or mother, if able, has not 

15 contributed to the support of the child during a period of 1 year before the filing of a petition for adoption; 

16 or 

17 (vi) whose parental rights have been judicially terminated; 

1 8 (bl the legal guardian of the child if both parents are dead or if the rights of the parents have been 

1 9 terminated by judicial proceedings and the guardian has authority by order of the court appointing the 

20 guardian to consent to the adoption; 

21 (cl the executive head of an agency if the child has been relinquished for adoption to the agency 

22 or if the rights of the parents have been judicially terminated or if both parents are dead and custody of the 

23 child has been legally vested in the agency with authority to consent to adoption of the child; or 

24 (di any person having legal custody of a child by court order if the parental rights of the parents 

25 have been judicially terminated. In that case, the court having jurisdiction of the custody of the child shall 

26 consent to adoption and a certified copy of its order must be attached to the petition. 

27 (21 The consents required by subsections (1)(al and 11 )(bl must be acknowledged before an officer 

28 authorized to take acknowledgments or witnessed by a representative of the department of public health 

29 and human services or of an agency or witnessed by a representative of the court." 

30 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 3. Section 41-3- 102, MCA, is amended to read: 

"41-3-102. Definitions. As used in this chapter, the following definitions apply: 

11 I "A person responsible for a child's welfare" means: 

la) the child's parent, guardian, e;, foster parent or an adult who resides in the same home i11 which 

the child resides; 

lb) a sta# person providing care in a day-care facility; 

(cl an employee of a public or private residential institution, facility, home, or agency; or 

Id) any other person legally responsible for the child's welfare in a residential setting. 

12) "Abused or neglected" means the state or condition of a child who has suffered child abuse 

or neglect. 

13) (al "Adequate health care" means any medical care, including the prevention of the withholding 

of medically indicated treatment or medically indicated psychological care permitted or authorized under 

state law. 

(bl This chapter may not be construed to require or justify a finding of child abuse or neglect for 

the sole reason that a parent, due to religious beliefs, does not provide medical care for a child. However, 

this chapter may not be construed to limit the administrative or judicial authority of the state to ensure that 

medical care is provided to the child when there is imminent or substantial risk of harm to the child. 

(c) The term does not include self-defense, defense of others, or action taken to prevent the child 

from self-harm that does not constitute harm to a child's health or welfare. 

(4) "Child" or "youth" means any person under 18 years of age. 

(5) la) "Child abuse or neglect" means: 

(i) harm to a child's health or welfare; or 

Iii) threatened harm to a child's health or welfare. 

lb) The term includes harm or threatened harm to a child's health or welfare by the acts or 

omissions of a person responsible for the child's welfare. 

16) "Department" means the department of public health and human services provided for in 

2-15-2201. 

17) "Emotional abuse" means iniury to the emotional well-being or intellectual or psychological 

capacity of a child, as evidenced by an identifiable and substantial impairment of or adverse effect upon 

a child's physical, mental, or emotional ability to function. 
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f++.lfil "Harm to a child's health or welfare" means the harm that occurs whenever the parent or 

2 other person responsible for the child's welfare: 

3 (ai inflicts or allows to be inflicted upon the child physical or mental injury emotional abuse; 

4 {bl commits or allows to be committed sexual abuse or exploitation of the child; 

5 (ci induces or attempts to induce a child into giving untrue testimony that the child or another child 

6 was abused or neglected by a parent or person responsible for the child's welfare; 

7 {di causes malnutrition or failure to thrive or otherwise fails to supply the child with adequate food 

8 or fails to supply clothing, shelter, education, or adequate health care, though financially able to do so or 

9 offered financial or other reasonable means to do so; 

1 O (e) exposes or allows the child to be exposed to an unreasonable risk to the child's health or 

11 welfare by failing to intervene or eliminate the risk; 

12 fel-ill abandons the child by leaving the child under circumstances that make reasonable the belief 

13 that the parent or other person does not intend to resume care of the child in the future or willfully 

14 surrenders physical custody for a period of 6 months and during that period does not manifest to the child 

1 5 and the person having physical custody of the child a firm intention to resume physical custody or to make 

16 permanent legal arrangements for the care of the child; or 

17 +f+M is unknown and has been unknown for a period of 90 days and reasonable efforts to identify 

18 and locate the parents have failed. 

19 f&tifil "Limited emancipation" means a status conferred on a youth by a court after a dispositional 

20 hearing in accordance with 41-3-406 under which the youth is entitled to exercise some but not all of the 

21 rights and responsibilities of a person who is 18 years of age or older. 

22 (91 "Mental injury" means an iaentifiasle ans susstantial impairment of the chile's intellectual OF 

23 psyeholo§ieal funetienin§. 

24 ( 101 "Parent" means a biological or adoptive parent oF stepparent. 

25 ( 11 I "Physical~ abuse" means Eieatfh- substantial or multiple skin bruising or any other internal 

26 bleeding, any iniury to skin that causes bleeding or soft tissue swelling, subdural hematoma, burns, bone 

27 fractures, extreme pain, permanent or temporary disfigurement, e+ impairment of any bodily organ or 

28 function, or death if the iniury or death is not accidental or is not justifiably explained. The term ineludes 

29 . aeath, permanent or temporary aisfi§urement, ans 1mpa1rment sf a beaily er§an er funotien sustained as 

30 a result of mwessive oerperal punishment. 
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(12) "Reasonable cause to suspect" means cause that would lead a reasonable person to believe 

2 that child abuse or neglect may have occurred or is occurring, based on all the facts and circumstances 

3 known to the person. 

4 (13) "Residential setting" means an out-of-home placement where the child typically resides for 

5 longer than 30 days for the purpose of receiving food, shelter, security, guidance, and, if necessary, 

6 treatment. 

7 ~J...1..1l. {a) "Sexual abuse" means the commission of sexual assault, sexual intercourse without 

8 consent, indecent exposure, deviate sexual conduct, or incest, as described in Title 45, chapter 5, part 5. 

9 lb) Sexual abuse does not include any necessary touching of an infant's or toddler's genital area 

1 0 while attending to the sanitary or health care needs of that infant or toddler by a parent. 

11 +-1-J-H.1.fil "Sexual exploitation" means allowing, permitting, or encouraging a child to engage in a 

12 prostitution offense, as described in 45-5-601 through 45-5-603, or allowing, permitting, or encouraging 

13 sexual abuse of children as described in 45-5-625. 

14 f-+4H..lfil "Social worker" means an employee of the department who, prior to the employee's field 

15 assignment, has been educated or trained or is receiving education or training in a program of social work 

16 or a related field that includes cognitive and family systems treatment or who has equivalent verified 

17 experience or verified training in the investigation of child abuse, neglect, and endangerment. This definition 

18 does not apply to any provision of this code that is not in this chapter. 

19 t+-&l-llll "Threatened harm to a child's health or welfare" means substantial risk of harm to the 

20 child's health or welfare. 

21 +4-etJ..1.fil la) "Withholding of medically indicated treatment" means the failure to respond to an 

22 infant's life-threatening conditions by providing treatment, including appropriate nutrition, hydration, and 

23 medication, that, in the treating physician's or physicians' reasonable medical judgment, will be most likely 

24 to be effective in ameliorating or correcting the conditions. 

25 lb) The term does not include the failure to provide treatment, other than appropriate nutrition, 

26 hydration, or medication, to an infant when, in the treating physician's or physicians' reasonable medical 

27 judgment: 

28 {i) the infant is chronically and irreversibly comatose; 

29 (ii) the provision of treatment would: 

30 IA) merely prolong dying; 

Legis/~tive 
\ 1Servtces 
"\ Division ·-

- 5 - HB 129 



55th Legislature HB0l 29.02 

(Bl not be effective in ameliorating or correcting all of the infant's life-threatening conditions; or 

2 (Cl otherwise be futile in terms of the survival of the infant; or 

3 (iii) the provision of treatment would be virtually futile in terms of the survival of the infant and the 

4 treatment itself under the circumstances would be inhumane. For purposes of this subsection~ llfil, 

5 "infant" means an infant less than 1 year of age or an infant 1 year of age or older who has been 

6 continuously hospitalized since birth, who was born extremely prematurely, or who has a long-term 

7 disability. The reference to less than 1 year of age may not be construed to imply that treatment should 

8 be changed or discontinued when an infant reaches 1 year of age or to affect or limit any existing 

9 protections available under state laws regarding medical neglect of children over 1 year of age. 

10 {4-7H.lfil "Youth in need of care" means a youth who is abused or neglected." 

11 

Section 4. Section 41-3-201, MCA, is amended to read: 12 

13 "41-3-201. Reports. I 1 I When the professionals and officials listed in subsection ( 21 know or have 

14 reasonable cause to suspect, as a result of information they receive in their professional or official capacity, 

1 5 that a child is abused or neglected, they shall report the matter promptly to the department of public health 

16 and human services or its local affiliate, which then shall notify the county attorney of the county >,vhere 

1 7 the child resides. 

18 121 Professionals and officials required to report are: 

19 (al physician, resident, intern, or member of a hospital's staff engaged in the admission, 

20 examination, care, or treatment of persons; 

21 (bl a nurse, osteopath, chiropractor, podiatrist, medical examiner, coroner, dentist, optometrist, 

22 or any other health or mental health professional; 

23 (cl Christian Science practitioner and religious healers; 

24 (di school teachers, other school officials, and employees who work during regular school hours; 

25 (el a social worker, operator or -,mployee of any registered or licensed day-care or substitute care 

26 facility, staff of a resource and referral grant program organized under 52-2-711 or of a child and adult food 

27 care program, or any other an operator or employee of a child-care facility; 

28 (fl foster care, residential, or institutional worker; 

29 (gl a peace officer or other law enforcement official; 

30 (hi clergy; or 

Legislative 
\ .. services 
:\ !!_ivision 

6 - HB 129 



55th Legislature HB0129.02 

(ii a guardian ad litem or a court-appointed advocate who is authorized to investigate a report of 

2 alleged abuse or neglect. 

3 (31 Any person may make a report under this section if the person knows or has reasonable cause 

4 to suspect that a child is abused or neglected. 

5 (4) (a} Except as provided in subsection (4)(bl or (4)(c), a person listed in subsection 12) may not 

6 refuse to make a report as required in this section on the grounds of a physician-patient or similar privilege. 

7 lb) A clergyperson or priest is not required to make a report under this section if: 

8 Ii} the knowledge or suspicion of the abuse or neglect came from a statement or confession made 

9 to the clergyperson or priest in that person's capacity as a clergyperson or priest; 

1 O (iii the statement was intended to be a part of a confidential communication between the 

11 clergyperson or priest and a member of the clergyperson's or priest's church or congregation; and 

12 (iii) the person who made the statement or confession does not consent to the disclosure by the 

1 3 clergyperson or priest. 

14 (c) A clergyperson or priest is not required to make a report under this section if the communication 

15 is required to be confidential by canon law, church doctrine, or established church practice. 

16 15) The reports referred to under this section must contain: 

17 la) the names and addresses of the child and the child's parents or other persons responsible for 

18 the child's care; 

19 (bl to the extent known, the child's age and the nature and extent of the child's in1uries, including 

20 any evidence of previous injuries; 

21 (cl any other information that the maker of the report believes might be helpful in establishing the 

22 cause of the injuries or showing the willful neglect and the identity of person or persons responsible for the 

23 injury or neglect; and 

24 Id) the facts that led the person reporting to believe that the child has suffered injury or in1uries 

25 or willful neglect, within the meaning of this chapter." 

26 

27 Section 5. Section 41-3-202, MCA, is amended to read: 

28 "41-3-202. Action on reporting. (1} Upon receipt of a report, as required by 41-3-201, that a child 

29 is or has been abused or neglected, a social worker, the county attorney, or a peace officer shall promptly 

30 conduct a thorough investigation into the circumstances surrounding the allegations of abuse or neglect 
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of the child, which may include an investigation at the home of the child involved, the child's school or 

2 day-care facility, or any other place where the child is present, into the circumstances surrounding the injur>( 

3 of the child, and into all other nonfinancial matters that in the discretion of the investigator are relevant to 

4 the investigation. In conducting an investigation under this section, a social worker may not inquire into 

5 the financial status of the child's family or of any other person responsible for the child's care, except as 

6 necessary to ascertain eligibility for state or federal assistance programs or to comply with the provisions 

7 of 41-3-406. 

8 (2) An initial investigation into the home of the child of alleged abuse or neglect may be conducted 

9 when an anonymous report is received. However, the investigation must within 48 hours develop 

1 O independent, corroborative, and attributable information in order for the investigation to continue. Without 

11 the development of independent, corroborative, and attributable information, a child may not be removed 

1 2 from the home. 

13 (3) The social worker is responsible for assessing the family and planning for the child. If the child 

14 is treated at a medical facility, the social worker, county attorney, or peace officer, consistent with 

15 reasonable medical practice, has the right of access to the child for interviews, photographs, and securing 

16 physical evidence and has the right of access to relevant hospital and medical records pertaining to the 

17 child. If considered appropriate by the social worker, county attorney, or peace officer conducting an 

18 interview of the child, an employee of the~ school attended by the child involved may participate in 

19 any interview of the child if the ehild is enrelleEI in l~indeqiarten through 8th grade. 

20 14) If the child's interview is videotaped, an unedited videotape with audio track must be made 

21 available, upon request, for unencumbered review by the family. 

22 15) (a) If from the investigation it appears the department has reasonable cause to suspect that the 

23 child suffered abuse or neglect, the department~ may provide protective services to the child pursuant 

24 to 41-3-301 and may provide protective services to any other child under the same care. The department 

25 shall advise the county attorney and~ 

26 (il document its determination regarding abuse or neglect of a child; and 

27 

28 

29 

30 

(iii notify the child's family of its investigation and determination. unless the notification can 

reasonably be expected to result in harm to the child or other person. 

(b) If from the investigation it appears is determined that the child has not suffered abuse or neglect 

and the initial report is determined to be unfounded, the department AND THE SOCIAL WORKER. COUNTY 
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ATTORNEY, OR PEACE OFFICER WHO CONDUCTED THE INVESTIGATION INTO THE CIRCUMSTANCES 

2 SURROUNDING THE ALLEGATIONS OF ABUSE OR NEGLECT shall destroy all of i-ts THEIR records 

3 concerning the report and the investigation. The destruction must be completed within~ 30 days of the 

4 determination that the child has not suffered abuse or neglect. 

5 (61 The investigating social worker, within 60 days of commencing an investigation, shall also 

6 furnish a written report to the department and, upon request, to the family. Subject to subsection (5\(b), 

7 the department shall maintain a record system eentaining documenting investigations and determinations 

8 of child abuse and neglect cases. 

9 (7) Any person reporting abuse or neglect that involves acts or omissions on the part of a public 

1 O or private residential institution, home, facility, or agency is responsible for ensuring that the report is made 

11 to the department, through its local affiliate, ans the ee1.mty atterney of the eeunty in whieh the faeility is 

12 leeatea office." 

Section 6. Section 41-3-204, MCA, is amended to read: 

13 

14 

15 "41-3-204. Admissibility and preservation of evidence. (1 I In any proceeding resulting from a 

16 report made pursuant to the provisions of this chapter or in any proceeding for which the report or its 

17 contents are sought to be introduced into evidence, the report or its contents or any other fact related to 

18 the report or to the condition of the child who is the subject of the report may not be excluded on the 

19 ground that the matter is or may be the subject of a privilege related to the examination or treatment of the 

20 child and granted in Title 26, chapter 1, part 8, except the attorney-client privilege granted by 26-1-803. 

21 (2) Any person or official required to report under 41-3-201 may take or cause to be taken 

22 photographs of the area of trauma visible on a child who is the subject of a report. The cost of photographs 

23 taken under this section must be paid by the department. 

24 (3) When any person required to report under 41-3-201 finds visible evidence that a child has 

25 suffered abuse or neglect, the person shall include in the report either a written description or photographs 

26 of the evidence. 

27 (4) A physician, either in the course of providing medical care to a minor or after consultation with 

28 child protective services, the county attorney, or a law enforcement officer, may require x-rays to be taken 

29 when, in the physician's professional opinion, there is a need for radiological evidence of suspected abuse 

30 or neglect. X-rays may be taken under this section without the permission of the parent or guardian. The 
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cost of the x-rays ordered and taken under this section must be paid by the county child protective service . 

2 agency. 

3 (5) All written, photographic, or radiological evidence gathered under this section must be sent to 

4 the local affiliate of the department at the time that the written confirmation report is sent or as soon after 

5 the report is sent as is possible. If a confirmation report is not made, the evidence and the initial report must 

6 be destroyed as provided in 41 :3 202(:3)(b) 41-3-202." 

Section 7. Section 41-3-205, MCA, is amended to read: 

7 

8 

9 "41-3-205. Confidentiality -- disclosure exceptions. ( 1 I The case records of the department of 

1 0 public health and human services and its local affiliate, the county welfare department, the county attorney, 

11 and the court concerning actions taken under this chapter and all records concerning reports of child abuse 

12 and neglect must be kept confidential except as provided by this section. Except as provided in subsections 

13 (4) and (5), a person who permits or encourages the unauthorized dissemination of the contents of case 

14 records is guilty of a misdemeanor. 

15 (2) Records may be disclosed to a court for in camera inspection if relevant to an issue before it. 

16 The court may permit public disclosure if it finds disclosure to be necessary for the fair resolution of an 

17 issue before it. 

18 (31 Records may also be disclosed to the following persons or entities in this state and any other 

1 9 state or country: 

20 (a) a department, agency, or organization, including a federal agency, military enclave, or Indian 

21 tribal organization, that is legally authorized to receive, inspect, or investigate reports of child abuse or 

22 neglect and that otherwise meets the disclosure criteria contained in this section; 

23 (bl a licensed youth care facility or a licensed child-placing agency that is providing services to the 

24 family or child who is the subject of a report in the records or to a person authorized by the department to 

25 receive relevant information for the purpose of determining the best interests of a child with respect to an 

26 adoptive placement; 

27 (cl a health or mental health professional who is treating the family or child who is the subject ot 

28 a report in the records; 

29 (d) a parent, guardian, or person designated by a parent or guardian of the child who is the subject 

30 of a report in the records or other person responsible tor the child's welfare, without disclosure of the 
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identity of any person who reported or provided information on the alleged child abuse or neglect incident 

2 contained in the records; 

3 (e) a child named in the records who was allegedly abused or neglected or the child's legal guardian 

4 or legal representative, including the child's guardian ad litem or attorney or a special advocate appo;nted 

5 by the court to represent a child in a pending case; 

6 (f) the state protection and advocacy program as authorized by 42 U.S.C. 6042(a)l2IIB); 

7 (g) approved foster and adoptive parents who are or wiH may be providing care for a child; 

8 (h) a person about whom a report has been made and that person's attorney, with respect to the 

9 relevant records pertaining to that person only and without disclosing the identity of the reporter or any 

1 O other person whose safety may be endangered; 

11 (i) an agency, including a probation or parole agency, that is legally responsible for the supervision 

1 2 of an alleged perpetrator of child abuse or neglect; 

13 (j) a person, agency, or organization that is engaged in a bona fide research or evaluation proJect 

14 and that is authorized by the department to conduct the research or evaluation; 

15 (k) the members of an interdisciplinary child protective team authorized under 41-3-108 or of a 

16 family group conference for the purposes of assessing the needs of the child and family, formulating a 

17 treatment plan, and monitoring the plan; 

18 (I) the coroner or medical examiner when determining the cause of death of a child; 

19 (m) a child fatality review team recognized by the department; 

20 (n) a department or agency investigating an applicant for a license or registration that is required 

21 to operate a youth care facility, day-care facility, or child-placing agency; 

22 (o) a person or entity who is carrying out background, employment-related, or volunteer-related 

23 screening of current or prospective employees or volunteers who have or may have unsupervised contact 

24 with children through employment or volunteer activities. A request for information under this subsection 

25 Ql(o) must be made in writing. Disclosure under this subsection Ql(o) is limited to information that 

26 indicates a risk to children, persons with developmental disabilities, or older persons posed by the person 

27 about whom the information is sought, as determined by the department. 

28 (p) the news media if disclosure is limited to confirmation of factual information regarding how the 

29 case was handled and if disclosure does not violate the privacy rights of the child or the child's parent or 

30 guardian as determined by the department; 
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(q) an employee of the department or other state agency if disclosure of the records is necessary 

2 for administration of programs designed to benefit the child; 

3 (r) an agency of an Indian tribe or the relatives of an Indian child if disclosure of the records is 

4 necessary to meet requirements of the federal Indian Child Welfare Act; 

5 Is) a youth probation officer who is working in an official capacity with the child who is the subject 

6 of a report in the records; 

7 It) a county attorney, peace officer, or attorney who is hired by or represents the department, if 

8 disclosure is necessary for the investigation, defense, or prosecution of a case involving child abuse or 

9 neglect; 

10 (u) a foster care review committee established under 41-3-1115 or, when applicable, a local citizen 

11 review board established under Title 41, chapter 3, part 10; 

12 (v) a school employee participating in an interview of a child by a social worker, county attorney, 

13 or peace officer as provided in 41-3-202; 

14 (w) a member of a county interdisciplinary child information team formed under the provisions of 

15 52-2-211; 

16 (x) members of a local interagency staffing group provided for in 52-2-203; or 

17 (y) a member of a youth placement committee formed under the provisions of 41-5-525. 

18 (41 A person who is authorized to receive records under this section shall maintain the 

19 confidentiality of the records and may not disclose information in the records to anyone other than the 

20 persons described in subsection {3)(a). However, this subsection may not be construed to compel a family 

21 member to keep the proceedings confidential. 

22 15) A news organization or its employee, including a freelance writer or reporter, is not liable for 

23 reporting facts or statements made by an immediate family member under subsection 14) if the news 

24 organization, employee, writer, or reporter maintains the confidentiality of the child who is the subject of 

25 the proceeding. 

26 (6) This section is not intended to affect the confidentiality of criminal court records or records of 

27 law enforcement agencies." 

Section 8. Section 41-3-609, MCA, is amended to read: 

28 

29 

30 "41-3-609. Criteria for termination. {1) The court may order a termination of the parent-child legal 
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relationship upon a finding that any of the following circumstances exist: 

2 (a) the parents have relinquished the child pursuant to 40-6-135; 

3 (bl the child has been abandoned by the parents as set forth in 41 :3 102I7IIel 41-3-102; 

4 (c) the child is an adjudicated youth in need of care and both of the following exist: 

5 (i) an appropriate treatment plan that has been approved by the court has not been complied with 

6 by the parents or has not been successful; and 

7 (ii) the conduct or condition of the parents rendering them unfit is unlikely to change within a 

8 reasonable time; or 

9 (dl the parent has failed to successfully complete a treatment plan approved by the court within 

10 the time periods allowed for the child to be in foster care under 41-3-410 unless it orders other permanent 

11 legal custody under 41-3-410. 

12 (2) In determining whether the conduct or condition of the parents is unlikely to change within a 

13 reasonable time, the court must enter a finding that continuation of the parent-child legal relationship will 

14 likely result in continued abuse or neglect or that the conduct or the condition of the parents renders the 

15 parents unfit, unable, or unwilling to give the child adequate parental care. In making the determinations, 

16 the court shall consider but is not limited to the following: 

17 (al emotional illness, mental illness, or mental deficiency of the parent of such duration or nature 

18 as to render the parent unlikely to care for the ongoing physical, mental, and emotional needs of the child 

19 within a reasonable time; 

20 (bl a history of violent behavior by the parent; 

21 (c) a single incident of life-threatening or gravely disabling injury to or disfigurement of t!.e 2 child 

22 caused by the parent; 

23 Id) excessive use of intoxicating liquor or of a narcotic or dangerous drug that affects the parent's 

24 ability to care and provide for the child; 

25 (el present judicially ordered long-term confinement of the parent; 

26 (f) the injury or death of a~ child ette-te because of proven parental abuse or neglect; and 

27 (g) any reasonable efforts by protective service agencies that have been unable to rehabilitate the 

28 parent. 

29 (3) In considering any of the factors in subsection (2) in terminating the parent-child relationship. 

30 the court shall give primary consideration to the physical, mental, and emotional conditions and needs of 
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the child. The court shall review and, 1f necessary, order an evaluation of the child's or the parent's 

2 physical, mental, and emotional conditions. 

3 (4) A treatment plan is not required under this part upon a finding by the court following hearing 

4 if: 

5 (a) two medical doctors or clinical psychologists submit testimony that the parent is so severe!~, 

6 mentally ill that the parent cannot assume the role of parent; 

7 (bl the parent is incarcerated for more than 1 year and a treatment plan is not practical considering 

8 the incarceration; or 

9 (c) the death of a~ child caused by abuse or neglect by the parent has occurred. 

1 O (5) If a person is convicted of a felony in which sexual intercourse occurred or if a minor is 

11 adjudicated a delinquent youth because of an act that, if committed by an adult, would be a felony in which 

12 sexual intercourse occurred and, as a result of the sexual intercourse, a child is born, the court may 

13 terminate the offender's parental rights to the child at any time after the conviction or adjudication." 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 9. Section 41-3-1102, MCA, is amended to read: 

"41-3-1102. Definitions. For the purposes of this part, the following definitions apply: 

( 1) "Child-care agency" means a youth care facility in which substitute. care is provided to 1 3 or 

more children or youth. 

(2) "Department" means the department of public health and human services provided for in 

2-15-2201. 

(3) "Foster child" means a person under 18 years of age who has been placed by the department 

in a lioensed youth foster heme care facility. 

14) "Operator of a ye1:1th eare faeility" means a person owning or operating a •to1:1th oare facility 

into whieh the operator takes any ehild or ehildren fer the pl:lrpese of oaring fer tl=lem and FAaintaining tl=lem 

and for wl=lieh eare and maintenanee the operator reeeives FAene•f or etl=ler oensideration of •;all:le and ,,.,,l=lieh 

ohild is neither the operator's sen, dal:lghter, nor ward, eiceept that this part does not apply when any 

person aooepts tl=le ears and 61:lstedy of a ohild en a temporary sasis and simply as a temporar~' 

aeeemmedation for tl=le parent or parents, g1,1ardian, or relative of tl=lo child. 

fe+Hl. "Person" means any individual, partnership, voluntary association, or corporation. 

fet@ "Respite care" means the provision of temporary, short-term supervision or care of a foster 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

child, in an emergency or on an intermittent basis, to provide foster parents relief from the daily care 

requirements of a foster child whose mental or physical condition requires special or intensive supervision 

or care. Respite care includes but is not limited to homemaker services, child care, and emergency care 

either in the home or out of the home. 

ffiifil "Respite care provider" means a person who meets the qualifications and requirements 

established by the department to provide respite care under 41-3-1151. 

+mill "Substitute care" means full-time care of 2 youth in a residential setting for the purpose of 

pro•,'idin§ food, shelter, seeurity and safety, guietanee, direction, and if neeessary, troatFAent to youth Nho 

are reFAoved froFA or without the eare and supervision of their parents or guardian who is placed by the 

department, another state agency, or a licensed child-placing agency and who has been deterFAined by a 

court to be a ~·outh in need of care, ','outh in neeel of suseflf'ision. or dolinauent youth. Individuals who 

provide care to youth who are recipients of services provided through the department's developmental 

disabilities, mental health, or medicaid HOME- AND eeFAFAunity COMMUNITY BASED services WAIVER 

program are also considered to be providing substitute care. This part does not apply when a person 

accepts the care and custody of a child on a temporary basis as an accommodation for the parent or 

parents, guardian, or relative of the child. 

+E»ifil "Youth care facility" means a facility licensed by the department or by the appropriate 

licensing authority in another state and in which facility substitute care is provided to youth. The term 

includes youth foster homes, youth group homes, and child-care agencies. 

f+Gl-.[fil "Youth foster home" means a youth care facility in which substitute care is provided to one 

to six children or youth other than the foster parents' own children, stepchildren, or wards. 

f+-1-H.1.ill "Youth group home" means a youth care facility in which substitute care is provided to 

7 to 12 children or youth." 

Section 10. Section 41-3-1141, MCA, is amended to read: 

"41-3-1141. License required. Ne i1.LA person sJ:.aU may not maintain or operate a youth care 

27 facility for any child or children within the meaning of this part without first securing a license in 'NFitin§ 

28 from the department. 

29 (2) An elHended faFAily FAeR1ber or a A kinship care provider. as defined by the department, who 

30 provides unlicensed care for a child placed by the department must receive approval in writing from the 
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2 

3 

4 

5 

6 

7 

8 

9 

department. 

(3) AN EXTENDED FAMILY MEMBER, AS DEFINED BY THE DEPARTMENT, WHO PROVIDES 

UNLICENSED CARE FOR A YOUTH WHO RECEIVES SERVICES PROVIDED THROUGH THE DEPARTMENT'S 

DEVELOPMENTAL DISABILITIES PROGRAM, MENTAL HEALTH PROGRAM, OR MEDICAID HOME- AND 

COMMUNITY-BASED SERVICES WAIVER PROGRAM MUST RECEIVE APPROVAL IN WRITING FROM THE 

DEPARTMENT. 

:@±ill Ne The department may not charge a fee shall se ehar!Jes for St:le-l=t 2 license or approval 

granted under this section." 

10 Section 11. Section 41-3-1142, MCA, is amended to read: 

11 "41-3-1142. Issuance of license•· authority of issuing agency•· rules. ill The department is 

12 heresy at1therizes to may issue licenses to persons operating youth care facilities or grant approval ffi OF 

13 sersens sreYising kinshis eare KINSHIP OR EXTENDED FAMILY CARE PROVIDERS and ffi prescribe the 

14 conditions upon which St:le-l=t licenses sflail and approvals may be issued" afl4...te The department may make 

15 St:le-l=t rules as it FAa',' seeFA as 11isasle necessary for the licensure or approval, operation_,_ and regulation of 

16 St:le-l=t those facilitien for FAinor ehilsren consistent with the welfare of s1c1eh ehilsren the residents. 

17 J1.l. Sueh lieensin!J a!jeney shall have the power ans a1c1therity to The department may inspect all 

18 St:le-l=t licensed facilities thret1§h its st1l•t at1therizes representatives ans to eaneel or approved homes and, 

19 as appropriate, undertake action, including but not limited to the revocation of licenses theretofore issued 

20 for the foilme ta osser,·e st1eh rnles and approvals. 

21 Ql_ The person operatin!l st1eh heFAes providing care in the facilities or homes shall give to sueh 

2 2 representative st1eh the department any information a& that may be required and afford l=liffi the department 

2 3 every reasonable opportunity for observing the operation of St:le-l=t the facilities or homes." 

24 

25 

26 

NEW SECTION. Section 12. Effective date. [This act] is effective on passage and approval. 

-END-

legislative 
\Services 
'\f!ivision 

- 16 · HB 129 



55th Legislature 

HOUSE BILL NO. 129 

INTRODUCED BY SOFT 

HB012903 

2 

3 BY REQUEST OF THE DEPARTMENT OF PUBLIC HEAL TH AND HUMAN SERVICES 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAW RELATING TO CHILD 

6 PROTECTIVE SERVICES; CLARIFYING DEFINITIONS; PROVIDING THAT THE DEPARTMENT OF PUBLIC 

7 HEALTH AND HUMAN SERVICES MAY NOT BE ORDERED TO SUPERVISE VISITATION; LIMITING THE 

8 REQUIREMENT FOR FOSTER CARE LICENSING; AMENDING SECTIONS 40-4-218, 40-8-111, 41-3-102, 

9 41-3-201, 41-3-202, 41-3-204, 41-3-205, 41-3-609, 41-3-1102, 41-3-1141, AND 41-3-1142, MCA; AND 

10 PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

11 

12 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

13 

14 Section 1. Section 40-4-218, MCA, is amended to read: 

1 5 "40-4-218. Judicial supervision. ( 1) Except as otherwise agreed by the parties in writing at the 

16 time of the custody decree, the custodian may determine the child's upbringing, including the child's 

17 education, health care, and religious training, unless the court after hearing finds, upon motion by the 

18 noncustodial parent, that in the absence of a specific limitation of the custodian's authority, the child's 

19 physical health would be endangered or the child's emotional development significantly impaired. 

20 (2) If both parents or all contestants agree to the order or if the court finds that in the absence of 

21 the order the child's physical health would be endangered or the child's emotional development significantly 

22 impaired, the court may order #te supervised visitation by the noncustodial parent. The court may not order 

23 the department of public health and human services to ejwfOise eentinuin§ su13ervision over the ease te 

24 assure that the eustosial or ·,isitatien terfl9s of the seoreo are earries out to supervise the visitation." 

25 

26 Section 2. Section 40-8-111, MCA, is amended to read: 

27 "40-8-111. Consent required for adoption. ( 1 l An adoption of a child may be decreed when there 

28 have been filed written consents to adoption executed by: 

29 (a) both parents, if living, or the surviving parent of a child, provided that consent is not required 

30 from a father or mother: 

,- Legislative 
\Services 
\!!jvision 

- 1 -
THIRD READING 

HB 129 
AS AMENDED 



55th Legislature HB0l 29.63 

(i) adjudged guilty by a court of competent jurisdiction of assault on a child, as provided in 

2 45-5-201; sexual assault on a child, as provided in 45-5-502; sexual intercourse without consent, as 

3 provided in 45-5-503, if the victim was a child; incest, as provided in 45-5-507, if the victim was a child; 

4 endangering the welfare of children, concerning a child, as provided in 45-5-622; sexual abuse of children, 

5 toward a child, as provided in 45-5-625; or ritual abuse of a minor, as provided in 45-5-627; 

6 (ii) who has been judicially deprived of the custody of the child on account of cruelty or neglect 

7 toward the child; 

8 (iii) who has, in the state of Montana or in any other state of the United States, willfully abandoned 

9 the child, as defined in 41 3 102(71(el 41-3-102; 

10 (iv) who has caused the child to be maintained by any public or private children's institution, any 

11 charitable agency, or any licensed adoption agency or the department of public health and human services 

12 of the state of Montana for a period of 1 year without contributing to the support of the child during that 

1 3 period, if able; 

14 (v) if it is proved to the satisfaction of the court that the father or mother, if able, has not 

1 5 contributed to the support of the child during a period of 1 year before the filing of a petition for adoption; 

16 or 

17 (vi) whose parental rights have been judicially terminated; 

18 (bl the legal guardian of the child if both parents are dead or if the rights of the parents have been 

19 terminated by judicial proceedings and the guardian has authority by order of the court appointing the 

20 guardian to consent to the adoption; 

21 (c) the executive head of an agency if the child has been relinquished for adoption to the agency 

22 or if the rights of the parents have been judicially terminated or if both parents are dead and custody of the 

23 child has been legally vested in the agency with authority to consent to adoption of the child; or 

24 (d) any person having legal custody of a child by court order if the parental rights of the parents 

25 have been judicially terminated. In that case, the court having jurisdiction of the custody of the child shall 

26 consent to adoption and a certified copy of its order must be attached to the petition. 

27 (2) The consents required by subsections (1 )(a) and (1 )(b) must be acknowledged before an officer 

28 authorized to take acknowledgments or witnessed by a representative of the department of public health 

29 and human services or of an agency or witnessed by a representative of the court." 

30 
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Section 3. Section 41-3-102, MCA, is amended to read: 

2 "41-3-102. Definitions. As used in this chapter, the following definitions apply: 

3 (1) "A person responsible for a child's welfare" means: 

4 (a) the child's parent, guardian, eF foster parent or an adult who resides in the same home in which 

5 the child resides; 

6 (bl a StiH-f person providing care in a day-care facility; 

7 (c) an employee of a public or private residential institution, facility, home, or agency; or 

8 Id) any other person~ responsible for the child's welfare in a residential setting. 

9 (2) "Abused or neglected" means the state or condition of a child who has suffered child abuse 

1 O or neglect. 

11 (3) la) "Adequate health care" means any medical care, including the prevention of the withholding 

12 of medically indicated treatment or medically indicated psychological care permitted or authorized under 

13 state law. 

14 lb) This chapter may not be construed to require or justify a finding of child abuse or neglect for 

15 the sole reason that a parent, due to religious beliefs, does not provide medical care for a child. However, 

16 this chapter may not be construed to limit the administrative or judicial authority of the state to ensure that 

17 medical care is provided to the child when there is imminent or substantial risk of harm to the child. 

18 le) The term does not include self-defense, defense of others, or action taken to prevent the child 

19 from self-harm that does not constitute harm to a child's health or welfare. 

20 14) "Child" or "youth" means any person under 18 years of age. 

21 15) (al "Child abuse or neglect" means: 

22 (i) harm to a child's health or welfare; or 

23 Iii) threatened harm to a child's health or welfare. 

24 (bl The term includes harm or threatened harm to a child's health or welfare by the acts or 

25 omissions of a person responsible for the child's welfare. 

26 (6) "Department" means the department of public health and human services provided for in 

27 2-15-2201. 

28 (7) "Emotional abuse" means iniurv to the emotional well-being or intellectual or psychological 

29 capacity of a child, as evidenced by an identifiable and substantial impairment of er asverso effeet uaoA 

30 a child's physical, mental, or emotional ability to function. 
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+++i.fil "Harm to a child's health or welfare" means the harm that occurs whenever the parent or 

2 other person responsible for the child's welfare: 

3 (a) inflicts or allows to be inflicted upon the child physical or meAtal injury emotional abuse; 

4 (b) commits or allows to be committed sexual abuse or exploitation of the child; 

5 (c) induces or attempts to induce a child into giving untrue testimony that the child or another child 

6 was abused or neglected by a parent or person responsible for the child's welfare; 

7 (d) causes malnutrition or failure to thrive or otherwise fails to supply the child with adequate food 

8 or fails to supply clothing, shelter, education, or adequate health care, though financially able to do so or 

9 offered financial or other reasonable means to do so; 

1 O le) exposes or allows the child to be exposed to an unreasonable risk to the child's health or 

11 welfare by failing to intervene or eliminate the risk; 

12 Will abandons the child by leaving the child under circumstances that make reasonable the belief 

13 that the parent or other person does not intend to resume care of the child in the future or willfully 

14 surrenders physical custody for a period of 6 months and during that period does not manifest to the child 

15 and the person having physical custody of the child a firm intention to resume physical custody or to make 

16 permanent legal arrangements for the care of the child; or 

1 7 t#J..gJ. is unknown and has been unknown for a period of 90 days and reasonable efforts to identify 

18 and locate the parents have failed. 

19 {8}J.fil "Limited emancipation" means a status conferred on a youth by a court after a dispositional 

20 hearing in accordance with 41-3-406 under which the youth is entitled to exercise some but not all of the 

21 rights and responsibilities of a person who is 18 years of age or older. 

22 (QI "Mental injury" moaAs an iaentifialllo aAEl sullstaAtial im13airment of the ohila's intelleetual or 

23 13syohologieal functioning. 

24 ( 10) "Parent" means a biological or adoptive parent or ste1313areAt. 

25 ( 11) "Physical~ abuse" means eea#r, substantial or multiele skin bruising. or any other internal 

26 bleeding. ilfli' SUBSTANTIAL injury to skin that eauses llleeaina er soft tissue swellina. subdural hematoma, 

27 INTENTIONAL burns. bone fractures. extreme pain, permanent or temporary disfigurement, ef impairment 

28 of any bodily organ or function. or death if the injury or death is not accidental or is net justifiallly 

29 ei1elainea. The term ineluaes Eleath, permanent or tem130rary Elisfigurement, ana impairrnent of a bodily 

30 organ er function sustainea as a rosult sf m1oessi·rn eor13oral punishment. 
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( 12) "Reasonable cause to suspect" means cause that would lead a reasonable person to believe 

2 that child abuse or neglect may have occurred or is occurring, based on all the facts and circumstances 

3 known to the person. 

4 (13) "Residential setting" means an out-of-home placement where the child typically resides for 

5 longer than 30 days for the purpose of receiving food, shelter, security, guidance, and, if necessary, 

6 treatment. 

7 ~i.1.1l. (a) "Sexual abuse" means the commission of sexual assault, sexual intercourse without 

8 consent, indecent exposure, deviate sexual conduct, or incest, as described in Title 45, chapter 5, part 5. 

9 (bl Sexual abuse does not include any necessary touching of an infant's or toddler's genital area 

1 0 while attending to the sanitary or health care needs of that infant or toddler by a parent. 

11 {-+aHlfil "Sexual exploitation" means allowing, permitting, or encouraging a child to engage in a 

12 prostitution offense, as described in 45-5-601 through 45-5-603, or allowing, permitting, or encouraging 

13 sexual abuse of children as described in 45-5-625. 

14 f+4.tilfil "Social worker" means an employee of the department who, prior to the employee's field 

15 assignment, has been educated or trained or is receiving education or training in a program of social work 

16 or a related field that includes cognitive and family systems treatment or who has equivalent verified 

17 experience or verified training in the investigation of child abuse, neglect, and endangerment. This definition 

18 does not apply to any provision of this code that is not in this chapter. 

19 t-1-&tilll "Threatened harm to a child's health or welfare" means substantial risk of harm to the 

20 child's health or welfare. 

21 ~ilfil (a) "Withholding of medically indicated treatment" means the failure to respond to an 

22 infant's life-threatening conditions by providing treatment, including appropriate nutrition, hydration, and 

23 medication, that, in the treating physician's or physicians' reasonable medical judgment, will be most likely 

24 to be effective in ameliorating or correcting the conditions. 

25 (b) The term does not include the failure to provide treatment, other than appropriate nutrition, 

26 hydration, or medication, to an infant when, in the treating physician's or physicians' reasonable medical 

27 judgment: 

28 (i) the infant is chronically and irreversibly comatose; 

29 (ii) the provision of treatment would: 

30 (A) merely prolong dying; 
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IB) not be effective in ameliorating or correcting all of the infant's life-threatening conditions; or 

2 IC) otherwise be futile in terms of the survival of the infant; or 

3 !iii) the provision of treatment would be virtually futile in terms of the survival of the infant and the 

4 treatment itself under the circumstances would be inhumane. For purposes of this subsection f+-e+ l.lfil, 

5 "infant" means an infant less than 1 year of age or an infant 1 year of age or older who has been 

6 continuously hospitalized since birth, who was born extremely prematurely, or who has a long-term 

7 disability. The reference to less than 1 year of age may not be construed to imply that treatment should 

8 be changed or discontinued when an infant reaches 1 year of age or to affect or limit any existing 

9 protections available under state laws regarding medical neglect of children over 1 year of age. 

1 O f4-7H..1.fil "Youth in need of care" means a youth who is abused or neglected." 

11 

12 Section 4. Section 41-3-201, MCA, is amended to read: 

13 "41-3-201. Reports. 11) When the professionals and officials listed in subsection 12) know or have 

14 reasonable cause to suspect, as a result of information they receive in their professional or official capacity, 

15 that a child is abused or neglected, they shall report the matter promptly to the department of public health 

16 and human services or its local affiliate, whieh theR shall Retif•( the ee1mty attemey ef the eeuRty where 

17 the ehild resides. 

18 (2) Professionals and officials required to report are: 

19 {a) physician, resident, intern, or member of a hospital's staff engaged in the admission, 

20 examination, care, or treatment of persons; 

21 lb) a nurse, osteopath, chiropractor, podiatrist, medical examiner, coroner, dentist, optometrist, 

22 or any other health or mental health professional; 

23 le) Christian Science practitioner and religious healers; 

24 (di school teachers, other school officials, and employees who work during regular school hours; 

25 {e) a social worker, operator or employee of any registered or licensed day-care or substitute care 

26 facility, staff of a resource and referral grant program organized under 52-2-711 or of a child and adult food 

27 care program, or any ether nn operator or employee of a child-care facility; 

28 If) foster care, residential, or institutional worker; 

29 lg) a peace officer or other law enforcement official; 

30 (h) clergy; or 

( Legislative 
'iServices 
\l!Jvlsion 

. 6 - HB 129 



55th Legislature HB0129.03 

(i) a guardian ad !item or a court-appointed advocate who is authorized to investigate a report of 

2 alleged abuse or neglect. 

3 (3) Any person may make a report under this section if the person knows or has reasonable cause 

4 to suspect that a child is abused or neglected. 

5 (4) (a) Except as provided in subsection {4)(b) or (4)(c), a person listed in subsection (2) may not 

6 refuse to make a report as required in this section on the grounds of a physician-patient or similar privilege. 

7 (b) A clergyperson or priest is not required to make a report under this section if: 

8 (i) the knowledge or suspicion of the abuse or neglect came from a statement or confession made 

9 to the clergyperson or priest in that person's capacity as a clergyperson or priest; 

1 O (ii) the statement was intended to be a part of a confidential communication between the 

11 clergyperson or priest and a member of the clergyperson's or priest's church or congregation; and 

12 (iii) the person who made the statement or confession does not consent to the disclosure by the 

13 clergyperson or priest. 

14 (c) A clergyperson or priest is not required to make.a report under this section if the communication 

15 is required to be confidential by canon law, church doctrine, or established church practice. 

16 (5) The reports referred to under this section must contain: 

17 (a) the names and addresses of the child and the child's parents or other persons responsible for 

18 the child's care; 

19 (b} to the extent known, the child's age and the nature and extent of the child's injuries, including 

20 any evidence of previous injuries; 

21 (c) any other information that the maker of the report believes might be helpful in establishing the 

22 cause of the injuries or showing the willful neglect and the identity of person or persons responsible for the 

23 injury or neglect; and 

24 (d) the facts that led the person reporting to believe that the child has suffered injury or injuries 

25 or willful neglect, within the meaning of this chapter." 

26 

27 Section 5. Section 41-3-202, MCA, is amended to read: 

28 "41-3-202. Action on reporting. ( 1) Upon receipt of a report, as required by 41-3-201, that a child 

29 is or has been abused or neglected, a social worker, the county attorney, or a peace officer shall promptly 

30 conduct a thorough investigation into the circumstances surrounding the allegations of abuse or neglect 
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of the child, which may include an investigation at the home of the child involved, the child's school or 

2 day-care facility, or any other place where the child is present, inte the ciroumstances surrounding the In1urv 

3 of the ehild, and into all other nonfinancial matters that in the discretion of the investigator are relevant to 

4 the investigation. In conducting an investigation under this section, a social worker may not inquire into 

5 the financial status of the child's family or of any other person responsible for the child's care, except as 

6 necessary to ascertain eligibility for state or federal assistance programs or to comply with the provisions 

7 of 41-3-406. 

8 (21 An initial investigation into the home of the child of alleged abuse or neglect may be conducted 

9 when an anonymous report is received. However, the investigation must within 48 hours develop 

1 O independent, corroborative, and attributable information in order for the investigation to continue. Without 

11 the development of independent, corroborative, and attributable information, a child may not be removed 

12 from the home. 

13 (31 The social worker is responsible for assessing the family and planning for the child. If the child 

14 is treated at a medical facility, the social worker, county attorney, or peace officer, consistent with 

15 reasonable medical practice, has the right of access to the child for interviews, photographs, and securing 

16 physical evidence and has the right of access to relevant hospital and medical records pertaining to the 

17 child. If considered appropriate by the social worker, county attorney, or peace officer conducting an 

18 interview of the child, an employee of the~ school attended by the child involved may participate in 

19 any interview of the child if tho ohild is enrolled in kindergarten through Bth grade. 

20 (41 If the child's interview is videotaped, an unedited videotape with audio track must be made 

21 available, upon request, for unencumbered review by the family. 

22 (5) (a) If from the investigation it appears the department has reasonable cause to suspect that the 

23 child suffered abuse or neglect, the department SRaH may provide protective services to the child pursuant 

24 to 41-3-301 and may provide protective services to any other child under the same care. The department 

25 shall advise the eounty attorney and~ 

26 (i) AFTER INTERVIEWING THE PARENT OR GUARDIAN, IF REASONABLY AVAILABLE, document 

27 its determination regarding abuse or neglect of a child; and 

28 

29 

30 

(ii) notify the child's family of its investigation and determination, unless the notification can 

reasonably be expected to result in harm to the child or other person. 

{b) If from the investigation it appears is determined that the child has not suffered abuse or neglect 
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and the initial report is determined to be unfounded, the department AND THE SOCIAL WORKER, COUNTY 

2 ATTORNEY, OR PEACE OFFICER WHO CONDUCTED THE INVESTIGATION INTO THE CIRCUMSTANCES 

3 SURROUNDING THE ALLEGATIONS OF ABUSE OR NEGLECT shall destroy all of its THEIR records 

4 concerning the report and the investigation. The destruction must be completed within .JG 30 days of the 

5 determination that the child has not suffered abuse or neglect. 

6 (6) The investigating social worker, within 60 days of commencing an investigation, shall also 

7 furnish a written report to the department and, upon request, to the family. Subject to subsection I51ibl, 

8 the department shall maintain a record system eentainin§ documenting investigations and determinations 

9 of child abuse and neglect cases, 

1 O 17) Any person reporting abuse or neglect that involves acts or omissions on the part of a public 

11 or private residential institution, home, facility, or agency is responsible for ensuring that the report is made 

12 to the department, through its local aUiliate, and tRe eec1nty atterne',' ef tRe eac1nty in wRieR tRe faeility is 

13 lo sated office," 

14 

Section 6. Section 41-3-204, MCA, is amended to read: 15 

16 "41-3-204. Admissibility and preservation of evidence. (1) In any proceeding resulting from a 

17 report made pursuant to the provisions of this chapter or in any proceeding for which the report or its 

1 8 contents are sought to be introduced into evidence, the report or its contents or any other fact related to 

1 9 the report or to the condition of the child who is the subject of the report may not be excluded on the 

20 ground that the matter is or may be the subject of a privilege related to the examination or treatment of the 

21 child and granted in Title 26, chapter 1, part 8, except the attorney-client privilege granted by 26-1-803. 

22 (2) Any person or official required to report under 41-3-201 may take or cause to be taken 

23 photographs of the area of trauma visible on a child who is the subject of a report. The cost of photographs 

24 taken under this section must be paid by the department. 

25 (3) When any person required to report under 41-3-201 finds visible evidence that a child has 

26 suffered abuse or neglect, the person shall include in the report either a written description or photographs 

27 of the evidence. 

28 (4) A physician, either in the course of providing medical care to a minor or after consultation with 

29 child protective services, the county attorney, or a law enforcement officer, may require x-rays to be taken 

30 when, in the physician's professional opinion, there Is a need for radiological evidence of suspected abuse 
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or neglect. X-rays may be taken under this section without the permission of the parent or guardian. The 

2 cost of the x-rays ordered and taken under this section must be paid by the county child protective service 

3 agency. 

4 (5) All written, photographic, or radiological evidence gathered under this section must be sent to 

5 the local affiliate of the department at the time that the written confirmation report is sent or as soon after 

6 the report is sent as is possible. If a confirmation report is not made, the evidence and the initial report must 

7 be destroyed as provided in 41 a 202(:3)(bl 41-3-202." 

Section 7. Section 41-3-205, MCA, is amended to read: 

8 

9 

10 "41-3-205. Confidentiality -- disclosure exceptions. (1) The case records of the department of 

11 public health and human services and its local affiliate, the county welfare department, the county attorney, 

12 and the court concerning actions taken under this chapter and all records concerning reports of child abuse 

13 and neglect must be kept confidential except as provided by this section. Except as provided in subsections 

14 (4) and 15), a person who permits or encourages the unauthorized dissemination of the contents of case 

15 records is guilty of a misdemeanor. 

16 (2) Records may be disclosed to a court for in camera inspection if relevant to an issue before it. 

1 7 The court may permit public disclosure if it finds disclosure to be necessary for the fair resolution of an 

18 issue before it. 

19 ( 31 Records may also be disclosed to the following persons or entities in this state and any other 

20 state or country: 

21 (a) a department, agency, or organization, including a federal agency, military enclave, or Indian 

22 tribal organization, that is legally authorized to receive, inspect, or investigate reports of child abuse or 

23 neglect and that otherwise meets the disclosure criteria contained in this section; 

24 (bl a licensed youth care facility or a licensed child-placing agency that is providing services to the 

25 family or child who is the subject of a report in the records or to a person authorized by the department to 

26 receive relevant information for the purpose of determining the best interests of a child with respect to an 

27 adoptive placement; 

28 (cl a health or mental health professional who is treating the family or child who is the subject of 

29 a report in the records; 

30 (d) a parent, guardian, or person designated by a parent or guardian of the child who is the subject 
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1 of a report in the records or other person responsible for the child's welfare, without disclosure of the 

2 identity of any person who reported or provided information on the alleged child abuse or neglect incident 

3 contained in the records; 

4 (e) a child named in the records who was allegedly abused or neglected or the child's legal guardian 

5 or legal representative, including the child's guardian ad !item or attorney or a special advocate appointed 

6 by the court to represent a child in a pending case; 

7 (f) the state protection and advocacy program as authorized by 42 U.S.C. 6042Ia)(2)(B); 

8 (g) approved foster and adoptive parents who are or wilt may be providing care for a child; 

9 (h) a person about whom a report has been made and that person's attorney, with respect to the 

1 O relevant records pertaining to that person only and without disclosing the identity of the reporter or any 

11 other person whose safety may be endangered; 

12 (i) an agency, including a probation or parole agency, that is legally responsible for the supervision 

13 of an alleged perpetrator of child abuse or neglect; 

14 (j) a person, agency, or organization that is engaged in a bona fide research or evaluation project 

15 and that is authorized by the department to conduct the research or evaluation; 

16 (k) the members of an interdisciplinary child protective team authorized under 41-3-108 or of a 

17 family group conference for the purposes of assessing the needs of the child and family, formulating a 

18 treatment plan, and monitoring the plan; 

19 (I) the coroner or medical examiner when determining the cause of death of a child; 

20 (m) a child fatality review team recognized by the department; 

21 (n) a department or agency investigating an applicant for a license or registration that is required 

22 to operate a youth care facility, day-care facility, or child-placing agency; 

23 (o) a person or entity who is carrying out background, employment-related, or volunteer-related 

24 screening of current or prospective employees or volunteers who have or may have unsupervised contact 

25 with children through employment or volunteer activities. A request for information under this subsection 

26 @(o) must be made in writing. Disclosure under this subsection @(o) is limited to information that 

27 indicates a risk to children, persons with developmental disabilities. or older persons posed by the person 

28 about whom the information is sought, as determined by the department. 

29 (p) the news media if disclosure is limited to confirmation of factual information regarding how the 

30 case was handled and if disclosure does not violate the privacy rights of the child or the child's parent or 
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guardian as determined by the department; 

2 (q) an employee of the department or other state agency if disclosure of the records is necessary 

3 for administration of programs designed to benefit the child; 

4 (r) an agency of an Indian tribe or the relatives of an Indian child if disclosure of the records is 

5 necessary to meet requirements of the federal Indian Child Welfare Act; 

6 (s) a youth probation officer who is working in an official capacity with the child who is the subject 

7 of a report in the records; 

8 (t) a county attorney, peace officer, or attorney who is hired by or represents the department, if 

9 disclosure is necessary for the investigation, defense, or prosecution of a case involving child abuse or 

10 neglect; 

11 (u) a foster care review committee established under 41-3-1115 or, when applicable, a local citizen 

12 review board established under Title 41, chapter 3, part 1 0; 

13 (v) a school employee participating in an interview of a child by a social worker, county attorney, 

14 or peace officer as provided in 41-3-202; 

15 (w) a member of a county interdisciplinary child information team formed under the provisions of 

16 52-2-211; 

17 (x) members of a local interagency staffing group provided for in 52-2-203; or 

18 (y) a member of a youth placement committee formed under the provisions of 41-5-525. 

19 (4) A person who is authorized to receive records under this section shall maintain the 

20 confidentiality of the records and may not disclose information in the records to anyone other than the 

21 persons described in subsection (31(a). However, this subsection may not be construed to compel a family 

22 member to keep the proceedings confidential. 

23 (5) A news organization or its employee, including a freelance writer or reporter, is not liable for 

24 reporting facts or statements made by an immediate family member under subsection (4) if the news 

25 organization, employee, writer, or reporter maintains the confidentiality of the child who is the subject of 

26 the proceeding. 

27 (6) This section is not intended to affect the confidentiality of criminal court records or records of 

28 law enforcement agencies." 

29 

30 Section 8. Section 41-3-609, MCA, is amended to read: 
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1 "41-3-609. Criteria for termination. ( 1) The court may order a termination of the parent-child legal 

2 relationship upon a finding that any of the following circumstances exist: 

3 (al the parents have relinquished the child pursuant to 40-6-135; 

4 (b) the child has been abandoned by the parents as set forth in q 1 a 102(7)(e) 41-3-102; 

5 (cl the child is an adjudicated youth in need of care and both of the following exist: 

6 {il an appropriate treatment plan that has been approved by the court has not been complied with 

7 by the parents or has not been successful; and 

8 (ii) the conduct or condition of the parents rendering them unfit is unlikely to change within a 

9 reasonable time; or 

1 O (d) the parent has failed to successfully complete a treatment plan approved by the court within 

11 the time periods allowed for the child to be in foster care under 41-3-410 unless it orders other permanent 

12 legal custody under 41-3-410. 

13 (2) In determining whether the conduct or condition of the parents is unlikely to change within a 

14 reasonable time, the court must enter a finding that continuation of the parent-child legal relationship will 

15 likely result in continued abuse or neglect or that the conduct or the condition of the parents renders the 

16 parents unfit, unable, or unwilling to give the child adequate parental care. In making the determinations, 

17 the court shall consider but is not limited to the following: 

18 (a) emotional'illness, mental illness, or mental deficiency of the parent of such duration or nature 

19 as to render the parent unlikely to care for the ongoing physical, mental, and emotional needs of the child 

20 within a reasonable time; 

21 {b) a history of violent behavior by the parent; 

22 {cl a single incident of life-threatening or gravely disabling injury to or disfigurement of me 2 child 

23 caused by the parent; 

24 (d) excessive use of intoxicating liquor or of a narcotic or dangerous drug that affects the parent's 

25 ability to care and provide for the child; 

26 (e) present judicially ordered long-term confinement of the parent; 

27 (f) the injury or death of a si&liflft child e;;e-4e because of proven parental abuse or neglect; and 

28 (g) any reasonable efforts by protective service agencies that have been unable to rehabilitate the 

29 parent. 

30 (3) In considering any of the factors in subsection (2) in terminating the parent-child relationship, 
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1 the court shall give primary consideration to the physical, mental, and emotional conditions and needs of 

2 the child. The court shall review and, if necessary, order an evaluation of the child's or the parent's 

3 physical, mental, and emotional conditions. 

4 (4) A treatment plan is not required under this part upon a finding by the court following hearing 

5 if: 

6 (al two medical doctors or clinical psychologists submit testimony that the parent is so severely 

7 mentally ill H1at the parent cannot assume the role of parent; 

8 {bl the parent is incarcerated for more than 1 year and a treatment plan is not practical considering 

9 the incarceration; or 

10 {cl the death of a~ child caused by abuse or neglect by the parent has occurred. 

11 (5) If a person is convicted of a felony in which sexual intercourse occurred or if a minor is 

12 adjudicated a delinquent youth because of an act that, if committed by an adult, would be a felony in which 

13 sexual intercourse occurred and, as a result of the sexual intercourse, a child is born, the court may 

14 terminate the offender's parental rights to the child at any time after the conviction or adjudication." 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 9. Section 41-3-1102, MCA, is amended to read: 

"41-3-1102. Definitions. For the purposes of this part, the following definitions apply: 

( 11 "Child-care agency" means a youth care facility in which substitute care is provided to 13 or 

more children or youth. 

(2) "Department" means the department of public health and human services provided for in 

2-15-2201. 

13) "Foster child" means a person under 18 years of age who has been placed by the department 

in a lieensed youth faster Reme care facility. 

(4 l "013erator of a youth eare fooility" means a person ownin§ or operatin§ a youth eare foeility 

into whieh the operator takes any ohild or ehildren for tho purpose of earin§ for thorn and rnaintainin§ them 

and for whieR eare anEl rnaintenanee the eperater reeei'~es money or other oonsiEleration of 'ralue anEl whieh 

ehila is neiH1er the operator's son, aau§Ater, nor ware, eJEoept that this t3art aoes not apply when any 

persen aeeeJ:)ts the eare ana eustoEly of a ehila on a teR'lperary l:Jasis anEI siR'lply ·as a teFRJ:)orary 

aeeornrneElatien for the J')arent or parents, §tiarElian, or relative of the ehilel. 

~ill "Person" means any individual, partnership, voluntary association, or corporation. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

fel-1fil. "Respite care" means the provision of temporary, short-term supervision or care of a foster 

child, in an emergency or on an intermittent basis, to provide foster parents relief from the daily care 

requirements of a foster child whose mental or physical condition requires special or intensive supervision 

or care. Respite care includes but is not limited to homemaker services, child care, and emergency care 

either in the home or out of the home. 

f-7-Hfil "Respite care provider" means a person who meets the qualifications and requirements 

established by the department to provide respite care under 41-3-1151. 

tS+lli "Substitute care" means full-time care of 2 youth in a residential setting for the purpose of 

pro>w<iEliAg feeel, shelter, seeurity anEI safoty, guielanee, elireetion, aAEI if Aeeessary, troatA'leAt to youth who 

are roA'lo~•eel froffi or '"''itheut tho eare aAEI superyisien of their parents or guarelian who is placed by the 

department, another state agency, or a licensed child-placing agency anel .,.,,ho has beeA eleterA'liAed by a 

eourt to be a youth in neeel of eare, youth iA neeel ef super¥ision, or elelingueAt vouth. Individuals who 

provide care to youth who are recipients of services provided through the department's developmental 

disabilities, mental health, or medicaid HOME- AND eOA'lffiunity COMMUNITY-BASED services WAIVER 

program are also considered to be providing substitute care. This part does not apply when a person 

accepts the care and custody of a child on a temporary basis as an accommodation for the parent or 

parents, guardian, or relative of the child. 

¼»i.fil "Youth care facility" means a facility licensed by the department or by the appropriate 

licensing authority in another state and in which facility substitute care is provided to youth. The term 

includes youth foster homes, youth group homes, and child-care agencies. 

f+Gl-1fil "Youth foster home" means a youth care facility in which substitute care is provided to one 

to six children or youth other than the foster parents' own children, stepchildren, or wards. 

f++H.1.Ql "Youth group home" means a youth care facility in which substitute care is provided to 

7 to 12 children or youth." 

Section 10. Section 41-3-1141, MCA, is amended to read: 

"41-3-1141. License required. Ne 1.1L8. person 5AaU may not maintain or operate a youth care 

28 facility for any child or children within the meaning of this part without first securing a license in writing 

29 from the department. 

30 12) /\A euteneleel faffiily ffieffiber er a/\ kinship care provider, as defiAeel bv the aepartA'leAt, who 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

provides unlicensed care for a child placed lw PURSUANT TO THE LEGAL AUTHORITY OF the department 

must receive approval in writing from the department. 

(3) AN EXTENDED FAMILY MEMBER, AS DEFINED BY THE DEPARTMENT, WHO PROVIDES 

UNLICENSED CARE FOR A YOUTH WHO RECEIVES SERVICES PROVIDED THROUGH THE DEPARTMENT'S 

DEVELOPMENTAL DISABILITIES PROGRAM, MENTAL HEALTH PROGRAM, OR MEDICAID HOME- AND 

COMMUNITY-BASED SERVICES WAIVER PROGRAM MUST RECEIVE APPROVAL IN WRITING FROM THE 

DEPARTMENT. 

ffii1l Ne The department may not charge a fee siciall be eiciargecl for S\f€H 2 license or approval 

granted under this section." 

Section 11. Section 41-3-1142, MCA, is amended to read: 

"41-3-1142. Issuance of license -- authority of issuing agency -- rules. ill The department is 

iciereb'f autherizeEI te may issue licenses to persons operating youth care facilities or grant approval te OF 

persons pro¥ieling l(insiciip eare KINSHIP OR EXTENDED FAMILY CARE PROVIDERS and te prescribe the 

conditions upon which !ilffiR licenses Sfle!! and approvals may be issued~ ilfl&-ffi The department may make 

St100 rules as it A'lay cleoA'l aelvisablo necessary for the licensure or approval, operationL and regulation of 

SlffiR those facilities for A'liner ehilelren consistent with the welfare of sueh eiciilelren the residents. 

J1.l SueA lieensing ageney siciall ha~·□ tAo 13ower anel auticierity to The department may inspect all 

S\f€H licensed facilities threugici its eluly auticieri20el re13resentatives anel te eaneel or approved homes and, 

as appropriate, undertake action, including but not limited to the revocation of licenses theretefere issues 

for the failuro to ebserv'e sueici rules and approvals. 

Ql The person 013eratin!J sueici heA'les providing care in the facilities or homes shall give te sueh 

re13resentati¥e sueici the department any information as that may be required and afford l=\iffi the department 

every reasonable opportunity for observing the operation of St100 the facilities or homes." 

NEW SECTION. Section 12. Effective date. [This act] is effective on passage and approval. 

-END-
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HOUSE BILL NO. 129 

INTRODUCED BY SOFT 

HB0129.03 
APPROVED BY COM ON PUBLIC 
HEALTH, WELFARE & SAFETY 

BY REQUEST OF THE DEPARTMENT OF PUBLIC HEAL TH AND HUMAN SERVICES 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAW RELATING TO CHILD 

6 PROTECTIVE SERVICES; CLARIFYING DEFINITIONS; PROVIDING THAT THE DEPARTMENT OF PUBLIC 

7 HEAL TH AND HUMAN SERVICES MAY NOT BE ORDERED TO SUPERVISE VISITATION; LIMITING THE 

8 REQUIREMENT FOR FOSTER CARE LICENSING; AMENDING SECTIONS 40-4-218, 40-8-111, 41-3-102, 

9 41-3-201, 41-3-202, 41-3-204, 41-3-205, 41-3-609, 41-3-1102, 41-3-1141, AND 41-3-1142, MCA; AND 

10 PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

11 

12 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 
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HOUSE BILL NO. 129 

2 INTRODUCED BY SOFT 

3 

4 

BY REQUEST OF THE DEPARTMENT OF PUBLIC HEALTH AND HUMAN SERVICES 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAW RELATING TO CHILD 

6 PROTECTIVE SERVICES; CLARIFYING DEFINITIONS; PROVIDING THAT THE DEPARTMENT OF PUBLIC 

7 HEALTH AND HUMAN SERVICES MAY NOT BE ORDERED TO SUPERVISE VISITATION; LIMITING THE 

8 REQUIREMENT FOR FOSTER CARE LICENSING; AMENDING SECTIONS 40-4-218, 40-8-111, 41-3-102, 

9 41-3-201, 41-3-202, 41-3-204, 41-3-205, 41-3-609, 41-3-1102, 41-3-1141, AND 41-3-1142, MCA; AND 

10 PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

1 1 

12 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

13 

14 Section 1. Section 40-4-218, MCA, is amended to read: 

15 "40-4-218. Judicial supervision. (1) Except as otherwise agreed by the parties in writing at the 

16 time of the custody decree, the custodian may determine the child's upbringing, including the child's 

17 education, health care, and religious training, unless the court after hearing finds, upon motion by the 

18 noncustodial parent, that in the absence of a specific limitation of the custodian's authority, the child's 

19 physical health would be endangered or the child's emotional development significantly impaired. 

20 (21 If both parents or all contestants agree to the order or if the court finds that in the absence of 

21 the order the child's physical health would be endangered or the child's emotional development significantly 

22 impaired, the court may order~ supervised visitation by the noncustodial parent. The court may not order 

23 the department of public health and human service~ to 01(0roise oantinuing sufJervision o·,or tho oaso ta 

24 assure that tho oustadial or visiMtian terms af tho dooreo are oarriod aut to supervise the visitation." 

25 

26 Section 2. Section 40-8-111, MCA, is amended to read: 

27 "40-8-111. Consent required for adoption. ( 1) An adoption of a child may be decreed when there 

28 have been filed written consents to adoption executed by: 

29 (a) both parents, if living, or the surviving parent of a child, provided that consent is not required 

30 from a father or mother: 
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(ii adjudged guilty by a court of competent jurisdiction of assault on a child, as provided in 

2 45-5-201; sexual assault on a child, as provided in 45-5-502; sexual intercourse without consent, as 

3 provided in 45-5-503, if the victim was a child; incest, as provided in 45-5-507, if the victim was a child; 

4 endangering the welfare of children, concerning a child, as provided in 45-5-622; sexual abuse of children, 

5 toward a child, as provided in 45-5-625; or ritual abuse of a minor, as provided in 45-5-627; 

6 (ii) who has been judicially deprived of the custody of the child on account of cruelty or neglect 

7 toward the child; 

8 (iii) who has, in the state of Montana or in any other state of the United States, willfully abandoned 

9 the child, as defined in 4131G2{7){a) 41-3-102; 

1 0 (iv) who has caused the child to be maintained by any public or private children's institution, any 

11 charitable agency, or any licensed adoption agency or the department of public health and human services 

12 of the state of Montana for a period of 1 year without contributing to the support of the child during that 

13 period, if able; 

14 (vi if it is proved to the satisfaction of the court that the father or mother, if able, has not 

15 contributed to the support of the child during a period of 1 year before the filing of a petition for adoption; 

16 or 

17 (vi) whose parental rights have been judicially terminated; 

18 (b) the legal guardian of the child if both parents are dead or if the rights of the parents have been 

19 terminated by judicial proceedings and the guardian has authority by order of the court appointing the 

20 guardian to consent to the adoption; 

21 (c) the executive head of an agency if the child has been relinquished for adoption to the agency 

22 or if the rights of the parents have been judicially terminated or if both parents are dead and custody of the 

23 child has been legally vested in the agency with authority to consent to adoption of the child; or 

24 (d) any person having legal custody of a child by court order if the parental rights of the parents 

25 have been judicially terminated. In that case, the court having jurisdiction of the custody of the child shall 

26 consent to adoption and a certified copy of its order must be attached to the petition. 

27 (2) The consents required by subsections (1 )(al and (1 )(b) must be acknowledged before an officer 

28 authorized to take acknowledgments or witnessed by a representative of the department of public health 

29 and human services or of an agency or witnessed by a representative of the court." 

30 
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Section 3. Section 41-3-102, MCA, is amended to read: 

2 "41-3-102. Definitions. As used in this chapter, the following definitions apply: 

3 (1) "A person responsible for a child's welfare" means: 

4 la) the child's parent, guardian, w foster parent or an adult who resides in the same home in which 

5 the child resides; 

6 lb) a s;a-U person providing care in a day-care facility; 

7 le) an employee of a public or private residential institution, facility, home, or agency; or 

8 Id) any other person legal+y responsible for the child's welfare in a residential setting. 

9 (21 "Abused or neglected" means the state or condition of a child who has suffered child abuse 

10 or neglect. 

11 (3) (a) "Adequate health care" means any medical care OR NONMEDICAL REMEDIAL HEALTH 

12 CARE RECOGNIZED BY AN INSURER LICENSED TO PROVIDE DISABILITY INSURANCE UNDER TITLE 33, 

13 including the prevention of the withholding of medically indicated treatment or medically indicated 

14 psychological care permitted or authorized under state law. 

15 (bl This chapter may not be construed to require or justify a finding of child abuse or neglect for 

16 the sole reason that a parent OR LEGAL GUARDIAN, due to religious beliefs, does not provide medical 

17 ADEQUATE HEAL TH care for a child. However, this chapter may not be construed to limit the 

18 administrative or judicial authority of the state to ensure that medical care is provided to the child when 

19 there is imminent or substantial risk of harm to the child. 

20 lei The term does not include self-defense, defense of others, or action taken to prevent the child 

21 from self-harm that does not constitute harm to a child's health or welfare. 

22 (41 "Child" or "youth" means any person under 18 years of age. 

23 (5) (a) "Child abuse or neglect" means: 

24 Iii harm to a child's health or welfare; or 

25 Iii) threatened harm to a child's health or welfare. 

26 (bl The term includes harm or threatened harm to a child's health or welfare by the acts or 

27 omissions of a person responsible for the child's welfare. 

28 (6) "Department" means the department of public health and human services provided for in 

29 2-15-2201. 

30 17) "Emotional abuse" means injury to the emotional well-being or intellectual or psychological 
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capacity of a child, as evidenced by an identifiable and substantial impairment of er adverse effost lclpen 

2 a child's physical, mental, or emotional ability to function. 

3 PtJ.fil "Harm to a child's health or welfare" means the harm that occurs whenever the parent or 

4 other person responsible for the child's welfare: 

5 (a) inflicts or allows to be inflicted upon the child physical or mental injury emotional abuse; 

6 (b) commits or allows to be committed sexual abuse or exploitation of the child; 

7 (c) induces or attempts to induce a child into giving untrue testimony that the child or another child 

8 was abused or neglected by a parent or person responsible for the child's welfare; 

9 (d) causes malnutrition or failure to thrive or otherwise fails to supply the child with adequate food 

1 O or fails to supply clothing, shelter, education, or adequate health care, though financially able to do so or 

11 offered financial or other reasonable means to do so; 

12 {e) exposes or allows the child to be exposed to an unreasonable risk to the child's health or 

13 welfare by failing to intervene or eliminate the risk; 

14 tel-ill abandons the child by leaving the child under circumstances that make reasonable the belief 

1 5 that the parent or other person does not intend to resume care of the child in the future or willfully 

16 surrenders physical custody for a period of 6 months and during that period does not manifest to the child 

17 and the person having physical custody of the child a firm intention to resume physical custody or to make 

18 permanent legal arrangements for the care of the child; or 

19 +f+J.9.l is unknown and has been unknown for a period of 90 days and reasonable efforts to identify 

20 and locate the parents have failed. 

21 AAi.fil "Limited emancipation" means a status conferred on a youth by a court after a dispositional 

22 hearing in accordance with 41-3-406 under which the youth is entitled to exercise some but not all of the 

23 rights and responsibilities of a person who is 18 years of age or older. 

24 19} "Mental injlclri{' FAeans an isentifiable anEI SLJbstantial iFA!'lairment ef the shilEl's intell0st1cJal or 

25 i=isyohologisal fLJnstiening. 

26 ( 10) "Parent" means a biological or adoptive parent er stei=ii=iarent. 

27 ( 11) "Physical~ abuse" means~ substantial er FAlclltiple skin bruising, er any other internal 

28 bleeding, 8f\¥ SUBSTANTIAL injury to skin that oa1cJses blessing er soft tissue s'velling, subdural hematoma. 

29 INTENTIONAL burns, bone fractures, extreme pain, permanent or temporary disfigurement, Of impairment 

30 of any bodily organ or function, or death if the injury or death is not accidental or is not justifiaslv 
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eiEplainea. The term incl1,aes aeath, permanent or temporar~' disfig1,rement, and impairment of a tiedily 

2 ergan or hmction s1,stained as a res1,lt of excessive corporal punishment. 

3 ( 121 "Reasonable cause to suspect" means cause that would lead a reasonable person to believe 

4 that child abuse or neglect may have occurred or is occurring, based on all the facts and circumstances 

5 known to the person. 

6 (13) "Residential setting" means an out-of-home placement where the child typically resides for 

7 longer than 30 days for the purpose of receiving food, shelter, security, guidance, and, if necessary, 

8 treatment. 

9 ~i.1..1l. (a) "Sexual abuse" means the commission of sexual assault, sexual intercourse without 

1 0 consent, indecent exposure, deviate sexual conduct, or incest, as described in Title 45, chapter 5, part 5. 

11 lb) Sexual abuse does not include any necessary touching of an infant's or toddler's genital area 

12 while attending to the sanitary or health care needs of that infant or toddler by a parent. 

13 µJ.J.l.1.fil "Sexual exploitation" means allowing, permitting, or encouraging a child to engage in a 

14 prostitution offense, as described in 45-5-601 through 45-5-603, or allowing, permitting, or encouraging 

1 5 sexual abuse of children as described in 45-5-625. 

16 ++4-l,ilfil "Social worker" means an employee of the department who, prior to the employee's field 

17 assignment, has been educated or trained or is receiving education or training in a program of social work 

1 8 or a related field that includes cognitive and family systems treatment or who has equivalent verified 

19 experience or verified training in the investigation of child abuse, neglect, and endangerment. This definition 

20 does not apply to any provision of this code that is not in this chapter. 

21 t-Willl "Threatened harm to a child's health or welfare" means substantial risk of harm to the 

22 child's health or welfare. 

23 4--+et.llfil la) "Withholding of medically indicated treatment" means the failure to respond to an 

24 infant's life-threatening conditions by providing treatment, including appropriate nutrition, hydration, and 

25 medication, that, in the treating physician's or physicians' reasonable medical judgment, will be most likely 

26 to be effective in ameliorating or correcting the conditions. 

27 lb) The term does not include the failure to provide treatment, .other than appropriate nutrition, 

28 hydration, or medication, to an infant when, in the treating physician's or physicians' reasonable medical 

29 judgment: 

30 (i) the infant is chronically and irreversibly comatose; 
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(ii) the provision of treatment would: 

2 (A) merely prolong dying; 

3 · (B) not be effective in ameliorating or correcting all of the infant's life-threatening conditions; or 

4 (Cl otherwise be futile in terms of the survival of the infant; or 

5 (iii) the provision of treatment would be virtually futile in terms of the survival of the infant and the 

6 treatment itself under the circumstances would be inhumane. For purposes of this subsection 4---+-o+ .llfil, 

7 "infant" means an infant less than 1 year of age or an infant 1 year of age or older who has been 

8 continuously hospitalized since birth, who was born extremely prematurely, or who has a long-term 

9 disability. The reference to less than 1 year of age may not be construed to imply that treatment should 

10 be changed or discontinued when an infant reaches 1 year of age or to affect or limit any existing 

11 protections available under state laws regarding medical neglect of children over 1 year of age. 

12 4++H.1fil "Youth in need of care" means a youth who is abused or neglected." 

13 

14 Section 4. Section 41-3-201, MCA, is amended to read: 

15 "41-3-201. Reports. (1) When the professionals and officials listed in subsection (2) know or have 

16 reasonable cause to suspect, as a result of information they receive in their professional or official capacity, 

17 that a child is abused or neglected, they shall report the matter promptly to the department of public health 

18 and human services or its local affiliate, whish then shall notify the GOlclnty attorno 1( of the 001cJnty ,,.here 

19 the chila resiaes. 

20 (2) Professionals and officials required to report are: 

21 (al physician, resident, intern, or member of a hospital's staff engaged in the admission, 

22 examination, care, or treatment of persons; 

23 lb) a nurse, osteopath, chiropractor, podiatrist, medical examiner, coroner, dentist, optometrist, 

24 or any other health or mental health professional; 

25 (c) Christian Science practitioner and religious healers; 

26 (d) school teachers, other school officials, and employees who work during regular school hours; 

27 (el a social worker, operator or employee of any registered or licensed day-care or substitute care 

28 facility, staff of a resource and referral grant program organized under 52-2-711 or of a child and adult food 

29 care program, or an•r sther an operator or employee of a child-care facility; 

30 (fl foster care, residential, or institutional worker; 
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(g) a peace officer or other law enforcement official; 

2 (hi clergy; or 

3 Ii) a guardian ad litem or a court-appointed advocate who is authorized to investigate a report of 

4 alleged abuse or neglect. 

5 13) Any person may make a report under this section if the person knows or has reasonable cause 

6 to suspect that a child is abused or neglected. 

7 (4) (a) Except as provided in subsection (4)(b) or I4)(c), a person listed in subsection 12) may not 

8 refuse to make a report as required in this section on the grounds of a physician-patient or similar privilege. 

9 (bl A clergyperson or priest is not required to make a report under this section if: 

1 O (ii the knowledge or suspicion of the abuse or neglect came from a statement or confession made 

11 to the clergyperson or priest in that person's capacity as a clergyperson or priest; 

12 (ii) the statement was intended to be a part of a confidential communication between the 

13 clergyperson or priest and a member of the clergyperson's or priest's church or congregation; and 

14 (iii) the person who made the statement or confession does not consent to the disclosure by the 

1 5 clergyperson or priest. 

16 (c) A clergyperson or priest is not required to make a report under this section if the communication 

17 is required to be confidential by canon law, church doctrine, or established church practice. 

18 (51 The reports referred to under this section must contain: 

19 la) the names and addresses of the child and the child's parents or other persons responsible for 

20 the child's care; 

21 (b) to the extent known, the child's age and the nature and extent of the child's injuries, including 

22 any evidence of previous injuries; 

23 (c) any other information that the maker of the report believes might be helpful in establishing the 

24 cause of the injuries or showing the willful neglect and the identity of person or persons responsible for the 

25 injury or neglect; and 

26 (di the facts that led the person reporting to believe that the child has suffered injury or injuries 

27 or willful neglect, within the meaning of this chapter." 

Section 5. Section 41-3-202, MCA, is amended to read: 

28 

29 

30 "41-3-202. Action on reporting. I 1) Upon receipt of a report, as required by 41-3-201, that a child 

( Legislative 
1Services 
'-", Division ·~ 

- 7 - HB 129 



55th Legislature HB0129.04 

is or has been abused or neglected, a social worker, the county attorney, or a peace officer shall promptly 

2 conduct a thorough investigation into the circumstances surrounding the allegations of abuse or neglect 

3 of the child, which may include an investigation at the home of the child involved, the child's school or 

4 day-care facility, or any other place where the child is present, into the sirsumstansos surreundin§ the injury 

5 of the shild, and into all other nonfinancial matters that in the discretion of the investigator are relevant to 

6 the investigation. In conducting an investigation under this section, a social worker may not inquire into 

7 the financial status of the child's family or of any other person responsible for the child's care, except as 

8 necessary to ascertain eligibility for state or federal assistance programs or to comply with the provisions 

9 of 41-3-406. 

1 O (21 An initial investigation into the home of the shild of alleged abuse or neglect may be conducted 

11 when an anonymous report is received. However, the investigation must within 48 hours develop 

12 independent, corroborative, and attributable information in order for the investigation to continue. Without 

13 the development of independent, corroborative, and attributable information, a child may not be removed 

14 from the home. 

15 (31 The social worker is responsible for assessing the family and planning for the child. If the child 

16 is treated at a medical facility, the social worker, county attorney, or peace officer, consistent with 

17 reasonable medical practice, has the right of access to the child for interviews, photographs, and securing 

18 physical evidence and has the right of access to relevant hospital and medical records pertaining to the 

19 child. If considered appropriate by the social worker, county attorney, or peace officer conducting an 

20 interview of the child, an employee of the fWOOB school attended by the child involved may participate in 

21 any interview of the child if the shild is enrelled in l1inder§arten through 8th grade. 

22 (41 If the child's interview is videotaped, an unedited videotape with audio track must be made 

23 available, upon request, for unencumbered review by the family. 

24 (51 (al If from the investigation it appears the department has reasonable cause to suspect that the 

25 child suffered abuse or neglect, the department 6-MII may provide protective services to the child pursuant 

26 to 41-3-301 and may provide protective services to any other child under the same care. The department 

27 shall ad><1se the seunt~• atterney and~ 

28 Iii AFTER INTERVIEWING THE PARENT OR GUARDIAN, IF REASONABLY AVAILABLE, document 

29 its determination regarding abuse or neglect of a child: and 

30 Iii) notify the child's family of its investigation and determination, unless the notification can 
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reasonably be expected to result in harm to the child or other person. 

2 lb) If from the investigation it appears is determined that the child has not suffered abuse or neglect 

3 and the initial report is determined to be unfounded, the department AND THE SOCIAL WORKER, COUNTY 

4 ATTORNEY, OR PEACE OFFICER WHO CONDUCTED THE INVESTIGATION INTO THE CIRCUMSTANCES 

5 SURROUNDING THE ALLEGATIONS OF ABUSE OR NEGLECT shall destroy all of its THEIR records 

6 concerning the report and the investigation. The destruction must be completed within~ 30 days of the 

7 determination that the child has not suffered abuse or neglect. 

8 (6) The investigating social worker, within 60 days of commencing an investigation, shall also 

9 furnish a written report to the department and, upon request, to the family. Subject to subsection (5)(b), 

10 the department shall maintain a record system oentainin§ documenting investigations and determinations 

11 of child abuse and neglect cases. 

12 (7) Any person reporting abuse or neglect that involves acts or omissions on the part of a public 

13 or private residential institution, home, facility, or agency is responsible for ensuring that the report is made 

14 to the department, through its local affiliate, anEI the seunt~' atternoy ef tho sount'( in whioh tho faoility is 

15 losatoEI office." 

16 

Section 6. Section 41-3-204, MCA, is amended to read: 17 

18 "41-3-204. Admissibility and preservation of evidence. ( 1) In any proceeding resulting from a 

19 report made pursuant to the provisions of this chapter or in any proceeding for which the report or its 

20 contents are sought to be introduced into evidence, the report or its contents or any other fact related to 

21 the report or to the condition of the child who is the subject of the report may not be excluded on the 

22 ground that the matter is or may be the subject of a privilege related to the examination or treatment of the 

23 child and granted in Title 26, chapter 1, part 8, except the attorney-client privilege granted by 26-1-803. 

24 (2) Any person or official required to report under 41-3-201 may take or cause to be taken 

25 photographs of the area of trauma visible on a child who is the subject of a report. The cost of photographs 

26 taken under this section must be paid by the department. 

27 (3) When any person required to report under 41-3-201 finds visible evidence that a child has 

28 suffered abuse or neglect, the person shall include in the report either a written description or photographs 

29 of the evidence. 

30 (4) A physician, either in the course of prov·1ding medical care to a minor or after consultation with 
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child protective services, the county attorney, or a law enforcement officer, may require x-rays to be taken 

2 when, in the physician's professional opinion, there is a need for radiological evidence of suspected abuse 

3 or neglect. X-rays may be taken under this section without the permission of the parent or guardian. The 

4 cost of the x-rays ordered and taken under this section must be paid by the county child protective service 

5 agency. 

6 (5) All written, photographic, or radiological evidence gathered under this section must be sent to 

7 the local affiliate of the department at the time that the written confirmation report is sent or as soon after 

8 the report is sent as is possible. If a confirmation report is not made, the evidence and the initial report must 

9 be destroyed as provided in 41 3 202{3){bl 11-3-202." 

Section 7. Section 41-3-205, MCA, is amended to read: 

10 

1 1 

12 "41-3-205. Confidentiality -- disclosure exceptions. (1) The case records of the department of 

13 public health and human services and its local affiliate, the county welfare department, the county attorney, 

14 and the court concerning actions taken under this chapter and all records concerning reports of child abuse 

15 and neglect must be kept confidential except as provided by this section. Except as provided in subsections 

16 (4) and (5), a person who permits or encourages the unauthorized dissemination of the contents of case 

17 records is guilty of a misdemeanor. 

18 (2) Records may be disclosed to a court for in camera inspection if relevant to an issue before it. 

19 The court may permit public disclosure if it finds disclosure to be necessary for the fair resolution of an 

20 issue before it. 

21 I 3) Records may also be disclosed to the following persons or entities in this state and any other 

22 state or country: 

23 la) a department, agency, or organization, including a federal agency, military enclave, or Indian 

24 tribal organization, that is legally authorized to receive, inspect, or investigate reports of child abuse or 

25 neglect and that otherwise meets the disclosure criteria contained in this section; 

26 (bl a licensed youth care facility or a licensed child-placing agency that is providing services to the 

27 family or child who is the subject of a report in the records or to a person authorized by the department to 

28 receive relevant information for the purpose of determining the best interests of a child with respect to an 

29 adopt'1ve placement; 

30 (c) a health or mental health professional who is treating the family or child who is the subject of 
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a report in the records; 

2 Id) a parent, guardian, or person designated by a parent or guardian of the child who is the subject 

3 of a report in the records or other person responsible for the child's welfare, without disclosure of the 

4 identity of any person who reported or provided information on the alleged child abuse or neglect incident 

5 contained in the records; 

6 le) a child named in the records who was allegedly abused or neglected or the child's legal guardian 

7 or legal representative, including the child's guardian ad litem or attorney or a special advocate appointed 

8 by the court to represent a child in a pending case; 

9 (f) the state protection and advocacy program as authorized by 42 U.S.C. 6042(a)(2HBI; 

10 (g) approved foster and adoptive parents who are or wil+ may be providing care for a child; 

11 (h) a person about whom a report has been made and that person's attorney, with respect to the 

12 relevant records pertaining to that person only and without disclosing the identity of the reporter or any 

13 other person whose safety may be endangered; 

14 Ii) an agency, including a probation or parole agency, that is legally responsible for the supervision 

1 5 of an alleged perpetrator of child abuse or neglect; 

1 6 (j) a person, agency, or organization that is engaged in a bona fide research or evaluation project 

1 7 and that is authorized by the department to conduct the research or evaluation; 

18 (k) the members of an interdisciplinary child protective team authorized under 41-3-108 or of a 

19 family group conference for the purposes of assessing the needs of the child and family, formulating a 

20 treatment plan, and monitoring the plan; 

21 (I) the coroner or medical examiner when determining the cause of death of a child; 

22 (ml a child fatality review team recognized by the department; 

23 In) a department or agency investigating an applicant for a license or registration that is required 

24 to operate a youth care facility, day-care facility, or child-placing agency; 

25 (o) a person or entity who is carrying out background, employment-related, or volunteer-related 

26 screening of current or prospective employees or volunteers who have or may have unsupervised contact 

27 with children through employment or volunteer activities. A request for information under this subsection 

28 ffi(o) must be made in writing. Disclosure under this subsection ffi(o) is limited to information that 

29 indicates a risk to children, persons with developmental disabilities. or older persons posed by the person 

30 about whom the information is sought, as determined by the department. 
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Ip) the news media if disclosure Is limited to confirmation of factual information regarding how the 

2 case was handled and if disclosure does not violate the privacy rights of the child or the child's parent or 

3 guardian as determined by the department; 

4 lq) an employee of the department or other state agency if disclosure of the records is necessary 

5 for administration of programs designed to benefit the child; 

6 Ir) an agency of an Indian tribe or the relatives of an Indian child if disclosure of the records is 

7 necessary to meet requirements of the federal Indian Child Welfare Act; 

8 Is) a youth probation officer who is working in an official capacity with the child who is the subject 

9 of a report in the records; 

1 0 It) a county attorney, peace officer, or attorney who is hired by or represents the department, if 

11 disclosure is necessary for the investigation, defense, or prosecution of a case involving child abuse or 

12 neglect; 

13 (u) a foster care review committee established under 41-3-1115 or, when applicable, a local citizen 

14 review board established under Title 41, chapter 3, part 1 O; 

15 (v) a school employee participating in an interview of a child by a social worker, county attorney, 

16 or peace officer as provided in 41-3-202; 

17 (w) a member of a county interdisciplinary child information team formed under the provisions of 

18 52-2-211; 

19 Ix) members of a local interagency staffing group provided for in 52-2-203; or 

20 (y) a member of a youth placement committee forn•ed under the provisions of 41-5-525. 

21 14) A person who is authorized to receive records under this section shall maintain the 

22 confidentiality of the records and may not disclose information in the records to anyone other than the 

23 persons described in subsection (3)(a). However, this subsection may not be construed to compel a family 

24 member to keep the proceedings confidential. 

25 (5) A news organization or its employee, including a freelance writer or reporter, is not liable for 

26 reporting facts or statements made by an immediate family member under subsection (4) if the news 

27 organization, employee, writer, or reporter maintains the confidentiality of the child who is the subject of 

28 the proceeding. 

29 16) This section is not intended to affect the confidentiality of criminal court records or records of 

30 law enforcement agencies." 
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Section 8. Section 41-3-609, MCA, is amended to read: 

2 "41-3-609. Criteria for termination. (1 l The court may order a termination of the parent-child legal 

3 relationship upon a finding that any of the following circumstances exist: 

4 (al the parents have relinquished the child pursuant to 40-6-135; 

5 (bl the child has been abandoned by the parents as set forth in 41 3 102{7)1el 41-3-102; 

6 (c) the child is an adjudicated youth in need of care and both of the following exist: 

7 (il an appropriate treatment plan that has been approved by the court has not been complied with 

8 by the parents or has not been successful; and 

9 (ii} the conduct or condition of the parents rendering them unfit is unlikely to change within a 

10 reasonable time; or 

11 (dl the parent has failed to successfully complete a treatment plan approved by the court within 

12 the time periods allowed for the child to be in foster care under 41-3-410 unless it orders other permanent 

13 legal custody under 41-3A 10. 

14 (2) In determining whether the conduct or condition of the parents is unlikely to change within a 

15 reasonable time, the court must enter a finding that continuation of the parent-child legal relationship will 

16 likely result in continued abuse or neglect or that the conduct or the condition of the parents renders the 

17 parents unfit, unable, or unwilling to give the child adequate parental care. In making the determinations, 

1 8 the court shall consider but is not limited to the following: 

19 (al emotional illness, mental illness, or mental deficiency of the parent of such duration or nature 

20 as to render the parent unlikely to care for the ongoing physical, mental, and emotional needs of the child 

21 within a reasonable time; 

22 lb) a history of violent behavior by the parent; 

23 (cl a single incident of life-threatening or gravely disabling injury to or disfigurement of #le Q child 

24 caused by the parent; 

25 (dl excessive use of intoxicating liquor or of a narcotic or dangerous drug that affects the parent's 

26 ability to care and provide for the child; 

27 (el present judicially ordered long-term confinement of the parent; 

28 (fl the injury or death of a~ child ffil&--tG because of proven parental abuse or neglect; and 

29 (gl any reasonable efforts by protective service agencies that have been unable to rehabilitate the 

30 parent. 
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(31 In considering any of the factors in subsection (2) in terminating the parent-child relationship, 

2 the court shall give primary consideration to the physical, mental, and emotional conditions and needs of 

3 the child. The court shall review and, if necessary, order an evaluation of the child's or the parent's 

4 physical, mental, and emotional conditions. 

5 (4) A treatment plan is not required under this part upon a finding by the court following hearing 

6 if: 

7 (a) two medical doctors or clinical psychologists submit testimony that the parent is so s0¥0rely 

8 mentally ill that the f)arant cannot assume the role of parent; 

9 (bl the parent is incarcerated for more than 1 year and a treatment plan is not practical considering 

10 the incarceration; or 

11 (c) the death of a~ child caused by abuse or neglect by the parent has occurred. 

12 (5) If a person is convicted of a felony in which sexual intercourse occurred or if a minor is 

13 adjudicated a delinquent youth because of an act that, if committed by an adult, would be a felony in which 

14 sexual intercourse occurred and, as a result of the sexual intercourse, a child is born, the court may 

1 5 terminate the offender's parental rights to the child at any time after the conviction or adjudication." 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 9. Section 41-3-1102, MCA, is amended to read: 

"41-3-1102. Definitions. For the purposes of this part, the following definitions apply: 

( 1) "Child-care agency" means a youth care facility in which substitute care is provided to 13 or 

more children or youth. 

(2) "Department" means the department of public health and human services provided for in 

2-15-2201. 

(31 "Foster child" means a person under 18 years of age who has been placed by the department 

in n lisonsad youth foster home care facility. 

141 "Operator of a yauth sare fasility" means a f)Brson owning or operating a •touth saro fasiliW 

into whish tho 0130rator takes any shils or shilsran for the f)Urpaoo of saring for thorn and maintaining them 

and far whish care ans maintananse the of)arator resei,,os money or other sonsiseration of ,,alua and •,•,·hish 

shild is noithor tho Oflerator's sen, saughtar, nor ,..are, except that tt:lis f)art Eloas not af)f)ly when any 

parson acsof)ts tl=le care ans custos'f of a shild on a tomf)oraP; sasis and simf)l'f as a temporary 

accommosatian for tl=le parent or parents, guardian, or rolati¥o af tl=lo chils. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Will "Person" means any individual, partnership, voluntary association, or corporation. 

tel-ill "Respite care" means the provision of temporary, short-term supervision or care of a foster 

child, in an emergency or on an intermittent basis, to provide foster parents relief from the daily care 

requirements of a foster child whose mental or physical condition requires special or intensive supervision 

or care. Respite care includes but is not limited to homemaker services, child care, and emergency care 

either in the home or out of the home. 

t++J.fil "Respite care provider" means a person who meets the qualifications and requirements 

established by the department to provide respite care under 41-3-1151 . 

tmlli "Substitute care" means full-time care of 9. youth in a residential setting fer the purpsss sf 

prsvidiRg feed, shelter, sesurity aRd safety, !juidaRse, direstioR, aRd if Resessar>1•, treatmeRt to ysuth who 

are rems•,•od frsm or without tho oaro aRd suporvisioR of their paroRts er guardiaR who is placed by the 

department, another state agency, or a licensed child-placing agency aRd who has booR dotermiRed 13y a 

sourt to 130 a youth iR Roos of saro, youth iR Rood of suf)orvisioR, or deliRguoRt ~•outh. Individuals who 

provide care to youth who are recipients of services provided through the department's developmental 

disabilities, mental health, or medicaid HOME- AND sommuRity COMMUNITY-BASED services WAIVER 

program are also considered to be providing substitute care. This part does not apply when a person 

accepts the care and custody of a child on a temporary basis as an accommodation for the parent or 

parents, guardian, or relative of the child. 

+mifil "Youth care facility" means a facility licensed by the department or by the appropriate 

licensing authority in another state and in which facility substitute care is provided to youth. The term 

includes youth foster homes, youth group homes, and child-care agencies. 

++GHfil "Youth foster home" means a youth care facility in which substitute care is provided to one 

to six children or youth other than the foster parents' own children, stepchildren, or wards. 

+-l+H..1.Ql "Youth group home" means a youth care facility in which substitute care is provided to 

7 to 12 children or youth." 

Section 10. Section 41-3-1141, MCA, is amended to read: 

"41-3-1141. License required. NG .l!.L.6 person shall may not maintain or operate a youth care 

29 facility for any child or children within the meaning of this part without first securing a license iR 11•dtiRg 

30 from the department. 
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2 

3 

4 

5 

6 

7 

8 

9 

iO 

11 

12 

13 

12) An 0)Honded famih• member or a A kinship care provider, as defined by the department, who 

provides unlicensed care for a child placed by PURSUANT TO THE LEGAL AUTHORITY OF the department 

must receive approval in writing from the department. 

_Q_) AN EXTENDED FAMILY MEMBER, AS DEFINED BY THE DEPARTMENT, WHO PROVIDES 

UNLICENSED CARE FOR A YOUTH WHO RECEIVES SERVICES PROVIDED THROUGH THE DEPARTMENT'S 

DEVELOPMENTAL DISABILITIES PROGRAM, MENTAL HEALTH PROGRAM, OR MEDICAID HOME- AND 

COMMUNITY-BASED SERVICES WAIVER PROGRAM MUST RECEIVE APPROVAL IN WRITING FROM THE 

DEPARTMENT. 

ffil.±l. NB The department may not charge a fee shall be shaqJed for s.iGl=! 2 license or approval 

granted under this section." 

Section 11. Section 41-3-1142, MCA, is amended to read: 

"41-3-1142. Issuance of license -- authority of issuing agency -- rules. ill The department is 

14 heres~• authorized to may issue licenses to persons operating youth care facilities or grant approval te OF 

15 persons providina kinshi@ sare KINSHIP OR EXTENDED FAMILY CARE PROVIDERS and te prescribe the 

16 conditions upon which s.iGl=! licenses &Rall and approvals may be issued~ aAa--t& The department may make 

1 7 wGl=l rules as it may deem advisal3Ie necessary for the licensure or approval, operation, and regulation of 

18 wGl=l those facilities for minor ohildron consistent with the welfare of sush shildren the residents. 

19 J1J. auoh lioonsin!J a!Jonsy shall have tho 13owor and authority to The department may inspect all 

20 wGl=l licensed facilities throu!Jh its duly authorilod ro13ros0ntati·10s and to oansol or approved homes and, 

21 as appropriate, undertake action, including but not limited to the revocation of licenses theretofero isstc1oc:l 

22 for tho failuro to ol3sor><o suoh rules and approvals. 

23 @ The person 0130ratin!J sush homos providing care in the facilities or homes shall give to suoh 

24 rewesontativo suoh the department any information as that may be required and afford hln:. the department 

25 every reasonable opportunity for observing the operation of wGl=l the facilities or homes." 

26 

27 

28 

NEW SECTION. Section 12. Effective date. [This act] is effective on passage and approval. 

-END-
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