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HOUSE BILL NO. 125
INTRODUCED BY GRADY
BY REQUEST OF THE DEPARTMENT OF CORRECTIONS

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING AND CLARIFYING INTERMEDIATE SENTENCING
OPTIONS; REVISING THE HOME ARREST LAW,; REVISING THE LAW RELATING TO COMMUNITY
CORRECTIONS PROGRAMS AND FACILITIES; AMENDING SECTIONS 46-18-201, 46-18-1001,
46-18-1002, 46-18-1003, 53-1-203, 53-30-302, 53-30-303, 53-30-312, 53-30-313, 53-30-314,
53-30-315, 53-30-321, 53-30-322, AND 53-30-326, MCA; AND REPEALING SECTIONS 46-23-401,
46-23-405, 46-23-411, 46-23-412, 46-23-421, 46-23-422, 46-23-426, 53-30-324, AND 53-30-325,
MCA."

STATEMENT OF INTENT

A statement of intent is required for this bill because 53-1-203 gives the department of corrections
authority to adopt administrative rules relating to prerelease centers. The legislature intends the rules to
address, at a minimum:

{1) a procedure for notifying residents in an area in which a new prerelease center or expansion
of an existing center is contemplated;

{2) a procedure and timetable for public notice, public cornment, and a public hearing on a new
prerelease center or expansion of an existing center; and

(3) siting criteria to bé used to determine the suitability of a specific site for a new prerelease

centar or expansicn of an existing center,
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 46-18-201, MCA, is amended to read:

"46-18-201. {(Temporary) Sentences that may be imposed. (1) Whenever a person has been found
guilty of an offense upon a verdict or a plea of guilty, the court may:

(a) defer imposition of sentence, except as provided in 61-8-714 and 61-8-722 for sentences for
driving under the_ influence af alcohol or drugs or as provided in 61-6-304, for a period, except as otherwise
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provided, not exceeding 1 year for any misdemeanor or for a period not exceeding 3 years for any felony.
The sentencing judge may impose upon the defendant any reasonable restrictions or conditions during the
period of the deferred imposition. Reasonable restrictions or conditions may include:

(i) jail base release;

(i} jail time not exceeding 180 days;

{ili) conditions for probation;

{(iv) payment of the costs of confinement;

{v) payment of a fine as provided in 46-18-231;

{vi) payment of costs as provided in 46-18-232 and 46-18-233;

{vii) payment of costs of court-appointed counsel as provided in 46-8-113;

{viii}) with the approval of the facility or program, an order that the offender be placed in a
community corrections facility or program as praovided in 53-30-321;

i 4

(ix} with the approval of the prerelease center or prerelease program _and confirmaticn by the

department of corrections that space is available, an order that the offender be placed in a prerelease center

or prerelease program for a period not to exceed 1 year;

Ha(x} community service;

baxi} home arrest as provided in Title 46, chapter 18, part 10;

beit(xii} any other reasonable conditions considered necessary for rehabilitation or for the protection
of society;

Heiit(xiii) payment of expenses for use of a judge pro tempore or special master as provided in
3-5-116; or

{xifid{xiv] any combination of the restrictions or conditions in subsections (1)(a}{i) through 3 HaHiit
{11 ta) (xiii}.

{b) suspend execution of sentence for a period up to the maximum sentence allowed or for a period
of 8 months, whichever is greater, for each particular offense. The sentencing judge may impose on the
defendant any reasonable restrictions or conditions during the period of suspended sentence. Reasonable
restrictions or conditions may include any of those listed in subsection {1}{al.

(c) impose a fine as provided by law for the offense;

{d) require payment of costs as provided in 46-18-232 or payment of costs of court-appointed

counsel as provided in 46-8-113;

.:Le islative

\ Services s I
Y Division 2 HB 125



55th Legislature HBO125.01

[ T <« B o s =2 T & | B - /N B A R

WORRNNRNNN NN RN N 2 =S g e e e a2
O W W N ¢ s W N = O W Dy, s W N =

{e) impose a county jail or state prison sentence, as provided in Title 45, for the offense ar commit

the defendant to the department of corrections for a period not to exceed 5 years for placement in an

appropriate correctional institution or program;
{f) with the approval of the facility or program, order the offender to be placed in a community

corrections facility or program as provided in 53-30-321; er

{q) with the approval of the prerelease center or prerelease program and confirmation by the

department of corrections that space is available, order the offender to be placed in a prerelease center or

prerelease program for a period not to exceed 1 vear; or

{g+{h) impose any combination of subsections (1)(b) through H3H# {1){a}.

(2} In addition to any penalties imposed pursuant to subsection (1), if the court finds that the victim
of the offense has sustained a pecuniary loss, the court shall require payment of restitution to the victim
as provided in 46-18-241 through 46-18B-249. If the court determines that the defendant is unable.to pay
restitution, then it may impose, in addition to any other sentence, community service under 46-18-241.

{3) If a financial obligation is imposed as a condition under subsection (1){a), sentence may be
deferraed for a period not exceeding 2 years for a misdemeanor or for a period not exceeding 6 years for
a felony, regardless of whether any other conditions are imposed.

{4) If any restrictions or conditions imposed under subsection (1}{a) or {1}{b) are violated, the court
shall consider any elapsed time and either expressly allow part or all of it as a credit against the sentence
or reject all or part as a credit. The court shall state its reasons in the order. Credit, however, must be
allowed for jail or home arrest time already served.

{5) Except as provided in 45-9-202 and 46-18-222, the imposition or execution of the first 2 years
of a sentence of imprisonment imposed under the following sections may not be deferred ar suspended:
45-5-103, 45-5-202(3) relatingto aggravated assauit, 45-5-302(2), 45-5-303(2), 45-5-401(2),45-5-502(3),
45-5-5603(2) and (3), 45-9-101[2), {3), and (5}){d), 45-9-102(4), and 45-9-103(2).

(6) Except as provided in 46-18-222, the imposition or execution of the first 10 years of a sentence
of imprisonment imposed under 45-5-102 may not be deferred or suspended.

(7) Except as provided in 46-18-222, imposition of sentence in a felony case may not be deferred
in the case of a defendant who has been convicted of a felony on a prior occasion, whether or not the
sentence was imposed, imposition of the sentence was deferred, or executicn of the sentence was

suspended.
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(8) !f the victim was less than 16 vears old, the imposition or execution of the first 30 days of a
sentence of imprisonment imposed under 45-5-503, 45-5-504, 45-5-605, or 45-5-507 may not be deferred
or suspended, Section 46-18-222 does not apply to the first 30 days of the imprisonment.

{9} In imposing a sentence on a defendant convicted of a sexuat ar violent offense as define& in
46-23-502, the court may not waive the registration requirement provided in 46-18-254, 46-18-255, and
Title 48, chapter 23, part 5.

(10} A person convicted of a sexual offense, as defined in 46-23-502, and sentenced to
imprisonment in the state prison shall enroli in the educational phase of the prison’s sexual offender
program.

(11) In sentencing a nonviolent felony offender, the court shall first consider alternatives to
imprisonment of the offender in the a state prison, including placement of the cffender in a community

corrections facility or program or_a prerelease center or prerelease program. In considering alternatives to

imprisonment, the court shall examine the sentencing criteria contained in 46-18-225. If the court

subsequently sentences the offender is—subseguentiy-senteneed to the a state prison erthe—-women—s

coreotional-system, the court shall state i#s the reascns why aiterratives it did not select an alternative to

imprisonment were-not-seleeted, based on the criteria contained in 46-18-225.

(12) _If a felony sentence includes probation, the department of corrections shall supervise the

defendant unless the court specifies otherwise.

46-18-201. (Effective.uly 1, 1997) Sentences that may be imposed. (1) Whenever a person has
been found guiity of an offense upon a verdict or a plea of guilty, the court may:

{a} defer imposition of sentence, except as provided in 61-8-714 and 61-8-722 for sentences for
driving under the influence of aicohol or drugs or as provided in 61-6-304, for a period, except as otherwise
provided, not exceeding 1 year for any misdemeanor or for a period not exceeding 3 years for any felony.
The sentencing judge may impose upon the defendant any reasonable restrictions or conditions during the
period of the deferred imposition. Reasonable restrictions or conditions may include:

(i) jail base release;

(i} jail time not exceeding 180 days;

{iii) conditions for probation;

{ivl payment of the costs of confinement;

(vl payment of a fine as provided in 46-18-231;
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{vi) payment of costs as provided in 46-18-232 and 46-18-233:

{vii} payment of costs of court-appointed counsel as provided in 46-8-113;

(viii} with the approval of the facility or program, an order that the offender be placed in a
community corrections facility or program as provided in 53-30-321;

(ix} with the approval of the prerelease center or prerelease program and confirmation by the

department of corrections that space is_available, an order that the offender be placed in a prerelease center

or prerelease program for a period not to exceed 1 vear;

{}{x) community service;

H#{xi) home arrest as provided in Title 46, chapter 18, part 10;

Had{xii) any other reasonable conditions considered necessary far rehabilitation or for the pratection
of society;

{#H3(xiii) payment of expenses for use of a judge pro tempore or special master as provided in
3-5-116; or

b {xiv) any combination of the restrictions or ¢conditions in subsections (1)(a)(i) through {+HakHeh
{1)(a)(xiii}.

{b} suspend execution of sentence for a period up to the maximum sentence allowed or for a period
of 6 months, whichever is greater, for each particular offense. The sentencing judge may impose on the
defendant any reasonable restrictions or conditions during the period of suspended sentence. Reasonable
restrictions ar conditions may include any of those listed in subsection (1){a}.

{c) impose a fine as provided by law for the offense;

{d) require payment of costs as provided in 46-18-232 or payment of costs of court-appointed
counsel as provided in 46-8-113;

{e) impose a county jail or state prison sentence, as provided in Title 45, for the offense or commit

the defendant to the department of corrections for_a period not to exceed 5 vears for placement in an

appropriate correctional institution or program;
(f) with the approval of the facility or program, order the offender to be placed in a community
corrections facility or program as provided in 53-30-321; e

lq) with the approval of the prerelease center or prerelease program and confirmation by the

department of corrections that space is available, order the offender to be placed in a prerelease center or

prerelease program for a period nat to exceed 1 vear; or
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tgHh) impose any combination of subsections (1}(b) through H# (1){a}.

(2} {n addition to any penalties imposed pursuant to subsection (1), if the court finds that the victim
of the offense has sustained a pecuniary loss, the court shall require payment of restitution to the victim
as provided in 46-18-241 through 46-18-249. If the court determines that the defendant is unable to pay
restitution, then it may impose, in addition to any other sentence, community service under 46-18-241.

{3) If a financial obligation is imposed as a condition under subsection (1}{a), sentence may be
deferred for a period not exceeding 2 years for a misdemeanor or for a period not exceeding 6 years for
a felony, regardless of whether any other conditions are imposed.

{4) If any restrictions or conditions imposed under subsection {1){a) or {1}{b} are vioiated, the court
shall consider any elapsed time and either expressly allow part or all of it as a credit against the sentence
or reject all or part as a credit. The court shall state its reasons in the order. Credit, however, must be
allowed for jail or home arrest time already served.

(5) Except as provided in 45-9-202 and 46-18-222, the imposition or execution of the first 2 years
of a sentence of imprisanment imposed under ths following sections may not be deferred or suspended:
45-5-103,45-5-202(3) relatingto aggravated assault, 45-5-302(2), 45-5-303(2), 45-5-401(2), 45-5-602(3),
45-5-503(2) and (3}, 45-9-101(2), {3), and (5}(d), 45-9-102(4), and 45-9-103(2).

(6) Except as provided in 46-18-222, the imposition or execution of the first 10 years of a sentence
of imprisonment imposed under 45-5-102 may not be deferred or suspended.

{7) Except as provided in 46-18-222, imposition of sentence in a felony case may not be deferred
in the case of a defendant who has been convicted of a felony on a prior occasion, whether or not the
sentence was imposed, imposition of the sentence was deferred, or execution of the sentence was
suspended.

{8) If the victim was less than 16 years nid, the imposition or execution of the first 30 days of a
sentence of imprisonment imposed under 45-5-503, 45-5-504, 45-5-505, or 45-5-507 may not be deferred
or suspended. Section 46-18-222 does not apply to the first 30 days of the imprisonment.

(9) In imposing a sentence on a defendant convicted of a sexual or violent offense as defined in
46-23-502, the court may nat waive the registration requirement provided in 46-18-254, 46-18-255, and
Title 46, chapter 23, part 5.

{10} A person convicted of a sexual offense, as defined in 46-23-602, and sentenced to

imprisonment in the state prison shall enroll in and complete the educational phase of the prison’s sexual
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offender program.
{11} In sentencing a nonviolent felony offender, the court shall first consider alternatives to
imprisonment of the offender in the state prison, including placement of the offender in a community

corrections facility or program or a prerelease center or prerelease program. In considering alternatives to

imprisonment, the court shall examine the sentencing criteria contained in 46-18-225. If the court

subsequently sentences the offender is—subsequentlysenteneed 10 the a state prison erthe—wemen's

correctioral-systern, the court shall state its the reasons why alterratives it did not select an alternative to

imprisonment were-retseteeted, based on the criteria contained in 46-18-225.

(12) If a felony sentence includes probation, the department of corrections shall supervise the

defendant unless the court specifies otherwisa.

£123(13} Except as provided in 46-18-222, a provision of this section that conflicts with 46-18-219

does not apply to a person sentenced under 46-18-219."

Section 2. Section 46-18-1001, MCA, is amended to read:

"46-18-1001. Definitions. As used in this part, the following definitions apply:

{1} (a) "Home" means the temporary or permanent residence af an offender consisting of the
actual living area approved by the supervising authority.

{(b) When more than one residence or family are located on a single piece of property, the term
does not include the residence of any other person who is not part of the social unit formed by the
offender’s immediate family. ‘

{2) "Home arrest" means the use of aperson’s hame for purposes of confinement and home arrest

orocedures and conditions imposed under this part. It does not include intensive supervision by the

department of corrections.

{3) "Monitoring device" means an electronic device or apparatus that-is-limited—iroapability to

capable of recording or transmitting information concerning the offender’s presence in or absence from the

home. The device must-be-minimally—intrusive may inciude an apparatus for testing the offender’s breath

for the presence of afcohol. A telephone_alone is not a monitoring device.

(4) "Supervising authority" means;;
{a} in the case of an adult felon, the estrestions-division-oi-the department of corrections;

{b) in the case of an adult misdemeanant, a court-approved entity other than the—cerreetions
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divisian-ef the department of corrections; or;

(c) in the case of a juvenile, the juvenile probation division of the youth court or any other person
or entity appointed by the court.

{5) “Violent felony offense" means deliberate homicide, mitigated deliberate homicide, neghgent
homicide, aggravated assault, negligent vehicular assault, kidnapping, aggravated kidnapping, robbery,
sexual intercourse without consent, sexual abuse of children, arson, aggravated burglary, escape, any
criminal attempt to commit an enumerated offense, or conviction as a persistent felony offender when the
offender has a felony conviction for any of the listed offenses within the &-year period preceding the date

of the present conviction.”

Section 3. Section 46-18-1002, MCA, is amended to read:
"46-1B-1002. Home arrest -- petition -- agreement, (1) An offender may petition a sentencing
court for an order directing that all or a portion of a sentence of imprisonment ir-the-seunty-jail-or-state

prisen be served under conditions of home arrest. The term of home arrest may not exceed 6 months.

Petitions may be considered and ruled upon by the sentencing court prior to and throughout the term of
the offender’s sentence.

{2) The petition_must include:

(a) either a statement by the department of carrections that it has a monitoring device availabie

for its use on the offender or information from the offender as to a private company that can and will

implement the home arrest, along with the name and credentials of the company and the type of monitoring

device to be used;

(b) the place of any employment of the affender and the name of the offender’'s supervisor;

(¢} if the offender has been accepted into one, a ptan for participation in an educational, treatment,

or_training program;

{d) the source and amount of any income of the offender; and

{e) the address at which the home arrest will occur and a list of any other persons who will reside

at that address during all or part of the home_arrest, their ages, and their relationship to the offender.

243} The sentencing judge shall study-therecords-of-allpersonspetitioningfor-home-arrestand:
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wrposed—ior—tho—otienderpursvapt—to—taw: refer the petition t0 the department of corrections., The

department shall review the petition and accept or reject the offender for home arrest. If the offender is

rejected, the sentencing judge shall dismiss the petition. |f the offender is accepted, the sentencing judge

may conduct a hearing on the petition and grant or deny the petition. An order for home arrest must

incorporate the home arrest plan, with any modifications by the court, and require compliance with the

plan. The clerk of court shall give the county attorney a copy of the order.

6+{4)

is subject to the decisions and applicabie rules of the supervising authority during the period of supervision.

(5) The offender shall file with the court the written and notarized consent to the home arrest

signed by each aduit who will reside with the offender during all or part of the home arrest.”

Section 4. Section 46-18-1003, MCA, is amended to read:
"46-18-1003. Home arrest -- conditions -- fees -- consent of cohabitors. {1} A home arrestee must
be confined to his the arrestee’s home under conditions imposed by the sentencing court, which may

{ Legislative
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include but are not limited to the following:

(a) The home arrestee must be confined to his the arrestee’s home at all times except when:

(i) working at approved employment or traveling directly to and from employment;

(ii) seeking employment;

(iii) undergoing medical, psychiatric, or mental health treatment or participating in an approved
counseling or aftercare program;

(iv) attending an appreved educational institution or program approved by the supervising authority;

{(v) attending a reguiarly scheduled religious service at a piace of worship;

{vi) participating in an approved community service program; or

{vii) conforming to a schedule prepared by the supervising authority, specifically setting forth the
times when ke the arrestee may be absent from the home and the locations where ke the arrestee may be

during those times.

{e}b) The home arrestee may not change the place of home arrest or the schedule without prior
approval of the supervising authority.

{é¥{c) The home arrestee shall maintain a telephone e~ethorapproved in the home and the ordered

manitoring device in-the-horme-ef on the arrestee’s person at all times,
{ed) Conditions set by the court or the supervising authority may include:
{i) restitution;

(it} supervision fees under 7-32-2245, 46-18-702, ef 46-18-703_or 46-23-1031;

(iii) any of the conditions imposed on persons on probation or conditional discharge under

46-23-1011 or 46-23-1021.

supervising authority has reason to believe that the home arrestee has violated a condition of the home

arrest. Upon arrest, the supervising authority shall notify the sentencing court and give the court a written

report an the violation. The court shall conduct & hearing and, if the viclation is established, may revoke

the home arrest and require the home arrestee to serve all or a part of the sentence. If imposition of

sentence was suspended, the court may impose any sentence that could have been originally imposed.

Time spent under home arrest must be credited against any sentence to be served.

/
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Section 5. Section 53-1-203, MCA, is amended to read:

"53-1-203. Poawers and duties of department of corrections. {1) The department of corrections
shall:

{(a) adoptrules necessary to carry out the purposes of 41-5-5627 through 41-5-529, rules necessary

for the siting, establishment, and expansion of prereleage centers, and rules for the admission, custody,

transfer, and release of persons in department programs except as otherwise provided by law. Hewesver

{b) subject to the functions of the department of administration, lease or purchase lands for use

by istitutions carrectional facilities and classify those lands to determine those that may be most profitably

used for agricultural purpases, taking into consideration the needs of all inétiatiens correctional facilities

for the food products that can be grown or produced on the lands and the relative value of agricultural

programs in the treatment ar rehabilitation of the persons confined in the-iRstitutions carrectional facilities;

(c) contract with private, nonprofit Montana corporations to establish and maintain
semmuhity-based prerelease centers for purposes of preparing inmates of the-Mertara a state prison who

are approaching parote eligibility or discharge for release into the community, providing an alternative

placement for offenders who have violated parole, and providing a sentencing option for felony offenders

pursuant to 46-18-201. The centers shall provide a less restrictive environment than the prison while

maintaining adequate security. The centers must be operated in coordination with other department

correctional programs—

4, This subsection does not affact the department’s authority to operate and maintain semrmunity-based
prerelease centers.

(d) utilize the staff and services of other state agencies and units of the Montana university system,
within their respective statutory functions, to carry out its functions under this title;

{e) propose programs to the legislature to meet the projected long-range needs of institutiens

corrections, including programs and facilities for the disgnesis;—ireatment—care;and—aftoreare custody,

supervision, treatment, and skill development of persons placed in imstitutiens correctional facilities or

[Legislative

\L\er:vi_cg.s -11 - HB 125
Bpmon



55th Legislature HBO125.01

C W MmN T W N =

—_—

11

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

programs;

(f} encourage the establishment of programs at the local and irstitutional state level for the
rehabilitation and education of adult felony offenders;

(g} administer all state and federal funds allocated to the department for youth in need of
supervision and delinquent youth, as defined in 41-5-103;

(h} collect and disseminate information relating to youth in need of supervision and delinguent
youth;

(i) maintain adequate data on placements that it funds in order to keep the legislature properly

informed of the specific information, by category, related to youth in need of supervision and delinquent

“youth in out-of-home care facitities;

i provide funding for and place youth who are alleged or adjudicated to be delinguent or in need
of supervision and who are referred or committed to the department;

(k) administer youth correctianal facilities;

{I) provide supervision, care, and control of youth released from a state youth correctional facility;
and

(m) use to maximum efficiency the resources of state government in a coordinated effort to:

(i) provide for children in need of temporary protection or cofrectional services; and

{ii) coordinate and apply the principles of modern institutionat correctional administration to the
wstitatiens—ia facilities and programs _administered by the department.

(2) The department and a private, nonprofit Montana corporation may not enter into a contract
under subsection (1}{c) for a period that exceeds 10 years. The provisions of 18-3-104 and 18-4-313 that
limit the term of a contract do not apply to a contract authorized by subsection (1)(c].

{3} The department of corrections may enter into conhtracts with nonprofit corporations or
associations or private organizations to provide substitute care for youth in need of supervision and

delinquent youth in youth care facilities.”

Section 6. Section 53-30-302, MCA, is amended to read:

"53-30-302. Purpose. It is the purpose of this part to:

(1) encourage the development of community corrections facilities and programs by units of local
government, tribal governments, and nongovernmental agencies;
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(2) reduce court commitments to the state penitentiary prisons through diversion of lew—risks

nrorviaientfeleny offenders determined appropriate by the community corrections board to community

corrections facilities and programs;

(3) _reduce the use of jail space for offenders who need a structured environment, treatment,

counseling, and supervision but who may not require incarceration;

{4) provide a local facility for employed offenders so that they may maintain_their employment

under a structured environment and receive treatment, counseling, and supervision;

£33(5) provide a procedure by which units of local government, tribal governments, and
nongovernmental agencies may provide corrections services to the sentencing courts; and
+4(6) include citizen participation in the policymaking and program planning related to community

corrections facilities and programs through the formation of local community corrections boards.”

Section 7. Section 53-30-303, MCA, is amended to read:

"53-30-303. Definitions. As used in this part, uniess the context requires otherwise, the following
definitions apply:

{1} "Community corraections board” means a community corrections board as provided in
53-30-312.

{2} "Community corrections facility or program” means a community-based or community-oriented
facility or program, other than a jail, that:

{(a) is established by a local or tribal government and operated by a unit of local government, a

tribal government, or a nongovernmental agency; and
(b} provides programs and services to aid offenders in:
li} obtaining and holding regular employment;
(ii) enrolling in and maintaining academic courses;
(iii) participating in vocational training programs;
{iv) utilizing the resources of the community to meet their personal and family needs;
(v} obtaining the benefits of specialized treatment services that exist within the community; and

{vi} paying restitution or performing community restitution to crime victims.

" : : "
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{44{3) "Department” means the department of corrections created in 2-15-2301.
B4(4] "Nongovernmental agency" means a person, private, nonprofit agency, corporation,

association, labor organization, or other nongovernmental entity.

+H{5) "Offender” means a person who has entered a plea of guilty or has been convicted of a

felony criminal offense.

+8}(6) "Tribal government" means a federally recognized Indian tribe within the state of Montana.
{847) "Unit of local government” means a county, city, town, or city-county consolidated

government."”

Section 8. Section 53-30-312, MCA, is amended to read:
"53-30-312. Creation of community corrections boards -- membership -- appointment -- terms --
compensation. (1) A unit of local government, the governing bodies of two or more units of local

government, or a tribal government may establish a community corrections board.

(2} A community corrections board consists of aire three to seven members, must, when possible,

be gender-balanced and have racial parity, and must be-appoirted-as-follews include:

(a} one local law enforcement officer;
{b—oro-oeurty-—atierreys
; istri . ;

&bl one probation and parole officer; and
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ic) +wo-rrembers gne member of the public.

(3} Members of a community corrections board must be Aeminated-byrepresentatives—ofunits—of
lecal-governmentora-tribal-geverhmentand appointed by the distretcourtjudges chief executive officer

of the unit of local government or the tribal j#dges government in the judicial district in which community

corrections facilities or programs are established.
(4) Members of a community corrections board shall serve for a term of 4 years.
{5) Members of a community corrections board shall serve without compensation except as

otherwise decided by the units of local government or a tribal government.”

Section 9. Section 53-30-313, MCA, is amended to read:

"53-30-313. Powers and duties of community corrections boards. {1} A community corrections
board may establish and enforce standards for:

(a) the operation of community corrections facilities and programs operated by the unit of local
government or a tribal government served by the community corrections board; and

(b) the conduct of offenders placed in local community corrections facilities and programs.

(2) The community corrections board, together with the-departmentand the judicial district, shall
establish procedures for screening offenders who are to be placed in the community corregtions facility or
program. The screening must take into account the aptitude, attitude, and social and occupational skills of
the offender and the risk of harm the offender may present to himsel the offender and others.

(3} A community corrections board may accept, reject, or reject after acceptance the placement
of any offender in the community corrections facility or program. |f an offender is rejected by the

community corrections board after initial acceptance, the eHerdermustberemandedto-the-custedyotthe

sheriff of the county in which the facility or program is located must take custody of the offender. The

community corrections board shall notify in writing the sentencing judge who, after considering the board’s

reasons for rejection, shall appropriately modify the sentencing order.”

Saction 10, Section 53-30-314, MCA, is amended to read:
"53-30-314. Community corrections facilities and programs operated by tribal governments. {1)

A tribal government may establish, maintain, and operate a community correctiens faciiity or program to
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{342) A tribal government operating a community corrections facility or program may acczapt,

reject, or reject after acceptance the placement of any offender in the facility or program pursuant to an
agreement with a unit of local government, a nongovernmental agency, or a judicial district. if an offender
is rejected by the tribal government after initial appearance and the offender is a court referral, the sHepdor
mustberemanded-to—tho-sustody—ot-the sheriff of the county in which the facility or program is located

must take custody of the offender. The tribal government shall notify in writing the sentencing judge who,

after considering the tribal government’s reasons for rejection, shall appropriately modify the sentencing

order.”

Section 11. Section 53-30-315, MCA, is amended to read:

"53-30-315. Community corrections facilities and programs operated by nongovernmental
agencies. (1) Except as provided in subsection {2), a nongovernmental agency may establish, maintain, and
operate a community corrections facility or program to serve the needs of offenders who are sentenced tc
the facility or program by a judge as provided in 53-30-321.

{2) A nongovernmental agency may not establish a community corrections facility or pregram
uniess appraved by the local community corrections board in a local government or tribal government that

has established a community corrections board.

43(3] A nongovernmental agency operating a community corrections facility or program may

accept, reject, or reject after acceptance the placement of any offender in the facility or program pursuant
to a contract or agreement with a unit of iccal government, a tribal government, or a judicial district. If an
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offender is rejected by the nongovernmental agency after initial acceptance and the offender is a court

referral, the eHordermustberomandedto-the-eustody-eithe sheriff of the county in which the facility or

program is focated must take custody of the offender. The nongovernmental agency shall notify in writing

the sentencing judge who, after considering the agency’s reasons for rejection, shall appropriately modify

the sentencing order.”

Section 12. Section 53-30-321, MCA, is amended to read:

"53-30-321. Authority of judge to utilize community corrections facilities or programs —preeeduse
-- restrictions. (1) Subject to the restrictions contained in subsection {3} (2}, a judge may order placement
of a-nenviolent-felery an offender in a community corrections facility or program operated by a unit of local
government, a tribal government, or a nongovernmental agency. Hajudge-erdersplacementof-an-offerder

{34{2) A judge may not order placement of an offender in a residential community corrections

facility or program for a period exceeding 1 year. After completing the residential community corrections
portion of ks a sentence, an offender shall serve the remainder of kis the sentence under normal probation
supervision, if applicable.

{4H3) An offender is not eligible for parole while serving a sentence in a community corrections
facility or program.

{8M4) The probation and parcle officers for the judicial district shall include in their presentence
report to the sentencing judge recommendations for utilization of a community correctienal facility or

program that has been approved for use by the judicial district.”
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Section 13. Section 53-30-322, MCA, is amended to read:

*53-30-322. Powers and responsibilities of department. —rulemeaking-autherity- The gepartment
shall may:

(1) with-the-active-andiful-participation—oeithe upon the request of a local community corrections

board, establsb-minimum-standards—for-the-operation provide assistance in_the planning of commiunity

community corrections facility or program for the provision of services for offenders under the custody of

the department. The contract must address facility or program review and evaluation, accounting and

reporting standards, and reimbursement of the facility or programs.

Section 14. Section 53-30-326, MCA, is amended to read:

"53-30-326. Escape from custody. An offender is guilty of escape frerm-official-detention and shall
be punished as provided in 45-7-306 if, without proper authorization, ke the offender:

(1) fails to remain within the extended limits of kis the offender’s confinement or fails to return
within the time specified to a community corrections facility or program to which he the offender has been

assigned, sentenced, or transferred; or
{2) leaves his the offender’s place of employment or neglects or fails to return to the community

corrections facility or program after being specifically ordered to do so."

NEW SECTION. Section 15. Repealer. Sections 46-23-401, 46-23-405, 46-23-411, 46-23-412,
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1 46-23-421, 46-23-422, 46-23-4286, 53-30-324, and 53-30-325, MCA, are repealed,
2 -END-
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STATE OF MONTANA - FISCAL NCTE

Fiscal Note for HBO125, as introduced

DESCRIPTION CF PROPOSED LEGISLATION:

A bill for an act revising and clarifying intermediate sentencing options; revising the
home arrest law; revising the law related to community corrections programs and
facilities.

ASSUMPTLONS :

1. This legislaticn would allow district judges to crder offenders with deferred or
suspended sentences to ke placed in a pre-release center or program.

2. This legislation clarifies the types of offenders eligible for pre-release
placement.

3. This legislation clarifies the definition of cemmunity correcticnal facility.

FIscalL IMPACT:

Department of Corrections (DOC):

The DOC is unable to calculate a fiscal impact. More offenders will be sentenced to pre-
release programs and placed under house arrest. The department believes that in the long-
term, this legislation should have a positive fiscal impact.

LONG-RANGE_FEFFECTS OF PRCPOSED LEGISIATION:

As more offenders are diverted to house arrest and more pre-release centers are opened,
the costs of care and custody will be lower than the per day prison costs which would
otherwise be expended.

-/& A, M

DARVE LEWIS, BUDGET DIRECTOR DATE EDWARD GR}@Y’, PRIMARY spowsbg/ DATE
i

O0ffice of Budget and Program Planning
Fiscal Note for 0125, as

NS \3D

roduced




55th Legistature HB0125.02

11
12
13
14
15
16
17
18
19
20
21

23
24
25
26
27
28
29
30

APPROVED BY SELECT
CCMMITTEE ON CORRECTIONS
HOUSE BILL NO. 125
INTRODUCED 8Y GRADY
BY REQUEST OF THE DEPARTMENT OF CORRECTIONS

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING AND CLARIFYING INTERMEDIATE SENTENCING
OPTIONS; REVISING THE HOME ARREST LAW; REVISING THE LAW RELATING TO COMMUNITY
CORRECTIONS PROGRAMS AND FACILITIES; AMENDING SECTIONS 46-18-201, 46-18-1001,
46-18-1002, 46-18-1003, 53-1-203, 53-30-302, 53-30-303, 53-30-312, 53-30-313, 53-30-314,
53-30-315, 53-30-321, 53-30-322, AND 53-30-326, MCA; AND REPEALING SECTIONS 46-23-401,
46-23-405, 48-23-411, 46-23-412, 46-23-421, 46-23-422, 46-23-426, 53-30-324, AND 53-30-325,
MCA."

STATEMENT OF INTENT
A statement of irterit is required for this bill because 53-1-203 gives the department of corrections

authority to adopt administrative rules relating to THE FUTURE BUILDING OR EXPANDING OF NEW

prerefease centers. The legislature intends the rules to address, at a minimum:

{1) a procedure for notifying residents in an area in which a new prerelease center or expansion
of an existing center is contemplated;

{2) a procedure and timetable for public notice, public comment, and a public hearing on a new
prerelease center or expansion of an existing center; and

{3) . siting criteria to be used to determine the suitability of a specific site for a new prerelease
center or expansion of an existing center.

THE RULES ARE NOT INTENDED TO ADDRESS PLANS THAT HAVE BEEN APPROVED BY A

COMMUNITY FOR A NEW OR EXPANDED PRERELEASE FACILITY ON [THE EFFECTIVE DATE OF THIS
ACT].

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 46-18-201, MCA, is amended to read:
“46-18-201. (Temporary) Sentences that may be imposed. (1) Whenever a person has been found
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S, Services -1 - HB 125

“ _I_ijisr'ou
SECOND READING



55th Legislature ' HBO125.02

—_

(o N 4o B = o R 2 © | B N 7% B S

guilty of an offense upon a verdict or a plea of guilty, the court may:

{a} defer imposition of sentence, except as provided in 61-8-714 and 61-8-722 for sentences for
driving under the infiuence of alcohol ar drugs or as provided in 61-6-304, for a period, excebt as otherwise
provided, not exceeding 1 vear for any misdemeanor or for a period not exceeding 3 years for any felany.
The sentencing judge may impose upon the defendant any reasonable restrictions or conditions during the
period of the deferred imposition. Reasonable restrictions or conditions may include:

{i} jail base release;

(i} jail time not exceeding 180 days,

(i) conditions for probation;

{iv) payment of the costs of confinement;

(v) payment of a fine as provided in 46-18-231;

(vi) payment of costs as provided in 46-18-232 and 46-18-233;

{vii) payment of costs of court-appointed counsel as provided in 46-8-113;

{viii) with the approval of the facility or program, an order that the offender be placed in a
community corrections facility or program as provided in 53-30-321;

{ix}] with the approval of the prerelgase center or prerelease program and confirmation by the

department of corrections that space is available, an order that the offender be placed in a prerelease center

or prerelease program for a period not to exceed 1 vear;

Ha{x) community service;

be{xi} home arrest as provided in Title 46, chapter 18, part 10;

{xii) any ather reasonable conditions considered necessary for rehabilitation or for the protection
of society;

beit[xiii) payment of expenses for use of a judge pro tempore or special master as provided in
3-5-116; or

beit(xivl any combination of the restrictions or conditions in subsections (1}(a} (i) through £ Hakxii
(D {a){xiii).

(b} suspend execution of sentence for a period up to the maximum sentence allowed or for a period
of 6 months, whichever is greater, for each particular offense. The sentencing judge may impose on the
defendant any reascnable restrictions or conditions during the period of suspended sentence. Reasonable

restrictions or conditions may include any of those listed in subsection (1}{a).
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{c) impose a fine as provided by law for the offense;

{d) require payment of costs as provided in 46-18-232 or payment of costs of court-appointed
counse! as provided in 46-8-113;

(e) impose a county jail or state prison sentence, as provided in Title 45, for the offense or commit
the defendant to the department of corrections for a period not to exceed 5 years for placement in an
appropriate correctional institution or program;

(f) with the approval of the facility or program, order the cfferder to be placed in a community
corrections facility or program as provided in 53-30-327; e¢

(q) _with the approval of the prerelease center or prerelease program and confirmation by the

department of corrections that space is available, order the offender_to be placed in a prerelease center or

prerefaase program for a period not to exceed 1 year; or

tgt{h] impose any combination of subsections (1)(b) through H3+4H (1){q}.

(2) tn addition to any penalties imposed pursuant to subsection {1}, if the court finds that the victim
of the offense has sustained a pecuntiary loss, the court shall require payment of restitution to the victim
as provided in 46-18-241 through 46-18-249, If the court determines that the defendant is unable to pay
restitution, then it may impose, in addition to any other sentence, community service under 46-18-241,

(3} If a financial obligation is imposed as a condition under subsection {1){a), sentence may be
deterred for a period not exceeding 2 years for a misdemeanor or for a period not exceeding 8 years for
a felony, regardless of whether any other conditions are imposed.

{4} [f any restrictions or conditions imposed under subsection {1){a) or {1}(b)} are violated, the court
shall consider any elapsed time and either expressly allow part or all of it as a credit against the sentence
or reject all or part as a credit. The court shall state its reasons in the arder. Credit, however, must be
allowed for jail or home arrest time already served.

{5) Except as provided in 45-9-202 and 46-18-222, the imposition or execution of the first 2 years
of a sentence of imprisonment imposed under the following sections may not be deferred or suspended:
45-5-103,45-5-202(3) relatingtoaggravated assault, 45-5-302(2),45-5-303(2), 45-5-401(2), 45-5-502(3),
45-5-503(2) and (3), 45-9-101(2), {3}, and (5)(d), 45-9-102(4]), and 45-9-103{(2).

{6) Except as providedin 46-18-222, the imposition or execution of the first 10 years of a sentence
of imprisonment imposed under 45-5-102 may not be deferred or suspended.

{7) Except as provided in 46-18-222, imposition of sentence in a felony case may not be deferred
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in the case of a defendant who has been convicted of a felony on a prior accasion, whether or not the
sentence was imposed, imposition of the sentence was deferred, or execution of the sentence was
suspended. 7

(8) if the victim was less than 16 years old, the imposition or execution of the first 30 days of a
sentence of imprisonment imposed under 45-5-503, 45-5-504, 45-5-505, or 45-5-507 may not be deferred
or suspended. Section 46-18-222 does not apply to the first 30 days of the imprisonment.

{9} In imposing a sentence on a defendant_convicted of a sexual or violent offense as defined in
46-23-502, the court may not waive the registration requirement provided in 46-18-2b64, 46-18-2565, and
Titie 48, chapter 23, part 5.

{10) A person convicted of a sexual offense, as defined in 46-23-502, and sentenced to
imprisonment in the state prison shall enroll in the educational phase of the prison’s sexLJaI cffender
program. |

{(11) In sentencing a nonviolent felony offender, the court shall first consider aiternatives to
imprisonment of the affender in the a state prison, including placement of the offender in a community

corrections facility or program or_a prerelease center or prerelease program. In considering alternatives to

imprisonment, the court shall examine the sentencing criteria contained in 46-18-225. If the court

subseguently sentences the offender is—subsequorty—sontonced to the a state prison erthe—wemens

sorroctional-cystam, the court shall state its the reasons why alternatives it did not select an alternative to

imprisonment were-not-selected, based on the criteria contained in 46-18-225.

{12) If a felony sentence inciudes probation, the department of corrections shall supervise the

defendant unless the court specifies otherwise.

46-18-201. (Effective July 1, 1997) Sentences that may be imposed. (1) Whenever a person has
been found guilty of an offense upon a verdict or a plea of guilty, the court may:

(a) defer imposition of sentence, except as provided in 61-8-714 and 61-8-722 for sentences for
driving under the influence of alcohol or drugs or as pravided in 61-6-304, for a period, except as otherwise
provided, not exceeding 1 year for any misdemeanor or for a period not exceeding 3 years for any felony.
The sentencing judge may impose upon the defendant any reasonable restrictions ar conditions during the
period of the deferred imposition. Reasonable restrictions or conditions may include:

{i) jail base release;

{ii) jail time not exceeding 180 days;
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(iii) conditions for probation;

(ivi payment of the costs of confinement;

(v} payment of a fine as provided in 46-18-231;

{vi) payment of costs as provided in 46-18-232 and 46-18-233;

{vii) payment of costs of court-appointed counsel as provided in 46-8-113;

{viii) with the approval of the facility or program, an order that the offender be placed in a
community corrections facility or program as provided in 53-30-321;

(ix) with the approval of the prerelease center or prerelease program and confirmation by the

department of corrections that space is available, an order that the offender be placed in a prerelease center

or prerelease program for a period not to exceed 1 vear;

{(x)] community service;

pdixi) home arrest as provided in Title 46, chapter 18, part 10;

H{xii} any other reasonable conditions considered necessary for rehabilitation or for the protection
of society;

hei(xiii) payment of expenses for use of a judge pro tempore or special master as provided in
3-5-116; or

paid{xiv) any combination of the restrictions or conditions in subsections {1}(a){i} through £H4aHxiit
{1{al(xiii).

{b) suspend execution of sentence for a period up to the maximum sentence allowed or for a period
of 8 months, whnichever is greater, for each particular offense. The sentencing judge may impose an the
defendant any reasonable restrictions or conditions during the period of suspended sentence. Reasonable
restrictions or conditions may include any of those listed in subsection (1}(a).

(e} impose a fine as provided by law for the offense;

{d) require payment of costs as provided in 46-18-232 or payment of costs of court-appointed
caunsel as provided in 46-8-113;

{e) impose & county jail or state prison sentence, as provided in Title 45, for the offense or commit

the defendant to the department of corrections for a period not to exceed 5 years for placement in an

appropriate correctional institution or program;
{f) with the approval of the facility or program, order the offender to be placed in a community

corrections facility or program as provided in 53-30-321; e¢
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{q) with the approval of the prerelease center or prerelease program and confirmation by the

department of corrections that space is_available, order the offender to be placed in a_prerelease center or

prerelease program_for a perirod not to exceed 1 vear; or

{gi(h} impose any combination of subsections {1)(b) through +H4H {1}{g).

{2) In addition to any penalties imposed pursuant to subsection (1}, if the court finds that the victim
of the offense has sustained a pecuniary loss, the court shall require payment of restitution tu the victim
as provided in 46-18-241 through 46-18-249. If the court determines that the defendant is unable to pay
restitution, then it may impose, in addition to any other sentence, community service under 46-18-241.

| (3) If a financial obligation is imposed as a condition under subsection (1){a), sentence may be
deferred for a period not exceeding 2 years for a misdemeanor or for a period not exceeding 6 years for
a felony, regardiess of whether any other conditions are imposed.

{4) |f any restrictions or conditions imposed under subsection (1){(a} or {1}{b} are violated, the court
shall consider any elapsed time and either expressly allow part or all of it as a ¢credit against the sentence
or reject all or part as a credit. The court shail state its réasons in the order. Credit, however, must be
allowed for jail or home arrest time already served.

(B} Except as provided in 45-9-202 and 46-18B-222, the imposition or execution of the first 2 years
of a sentence of imprisonment imposed under the following sections may not be deferred or suspended:
45-5-103,45-5-202(3)relatingtoaggravated assault, 45-5-302(2}, 45-5-303(2), 45-5-401(2),45-5-502(3),
45-5-503(2) and (3}, 45-9-101(2), (3}, and (5){d}, 45-9-102(4), and 45-9-103(2).

{6) Exceptas providedin 46-18-222, the imposition or execution of the first 10 years of a sentence
of imprisonment impased under 45-5-102 may not be deferred or suspended.

{7) Except as provided in 46-18-222, imposition of sentence in a felony case may not be deferred
in the case of a defendant who has been convicted of a felony on a prior occasion, whether or not the
sentence was imposed, imposition of the sentence was deferred, or execution of the sentence was
suspended.

{8) 1f the victim was less than 16 years old, the imposition or execution of the first 30 days of a
sentence of imprisonmentimposed under 45-5-5603, 45-5-504, 45-5-505, or 45-5-507 may not be deferred
or suspended. Section 46-18-222 does not apply to the first 30 days of the imprisonment.

{9) in imposing a sentence on a defendant convicted of a sexual or violent offense as defined in

46-23-502, the court may not waive the registration requirement provided in 46-18-254, 46-18-255, and
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Title 46, chapter 23, part 5.
(10) A person convicted of a sexual offense, as defined in 46-23-502, and sentenced to

imprisonment in the state prison shall enroll in and complete the educational phase of the prison’s sexual

offender program.
{11} In sentencing a nonviolent felony offender, the court shall first consider alternatives to

imprisanment of the offender in the state prison, including placement of the offender in a community

corrections facility or program or a prerelease center or prerelease program. In considering alternatives to
imprisonment, the court shall examine the sentencing criteria contained in 46-18-225. If the court

subsequently sentences the offender is—subseguently-scontonced to the a state prison orthe—wemens
soractional-system, the court shall state #e the reasons why alterratives it did not select an alternative to

imprisonment were-rot-solected, based on the criteria contained in 46-18-225.

{12) If a felony sentence includes probation, the department of corrections shall supervise the

defendant unless the court specifies otherwise.

4-24{13) Except as provided in 46-18-222, a provision of this section that conflicts with 46-18-219

does not apply to a person sentenced under 46-18-219."

Section 2. Section 48-1B-1001, MCA, is amended to read:

"46-18-1001. Definitions. As used in this part, the following definitions apply:

{1} (a} "Home" means the temporary or permanent residence of an offender consisting of the
actual living area approved by the supervising authority.

{b) When more than cne residence or family are located on a single piece of property, the term
does not include the residence of any other person who is not part of the social unit formed by the
offender’s immediate family.

(2) "Home arrest” means the use of a person’s home for purposes of confinement and home arrest

procedures and conditions imposed under this part. It does not include intensive supervision by the

department of corractions.

(3) "Monitoring device™ means an electronic device or apparatus that-is—tHmited—r—capadility-te

capable of recarding or transmitting information concerning the offender’s presence in or absence from the

home. The device must-be-minimalyintrusive may include an apparatus for testing the offender’s bhreath

for the presence of alcohol. A telephone alone is not a monitoring device.
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{4} "Supervising authority” means;:

{a) in the case of an adult felon, the cerractions—divisien-of-the department of corrections;

{b) in the case of an adult misdemeanant, a court-approved entity other than the-cerrestions
division—of the department of corrections; or;

{¢] in the case of a juvenile, the juvenile probation division of the youth court or any other person
or entity appointed by the court.

{8} "Violent felony offense” means deliberate homicide, mitigated deliberate homicide, negligent
homicide, aggravated assault, negligent vehicular assault, kidnapping, aggravated kidnapping, robbery,
sexual intercourse without consent, sexual abuse of children, arson, aggravated burglary, escape, any
criminal attempt to commit an enumerated offense, or conviction as a persistent felony offender when the
offender has a felony conviction for any of the listed offenses within the 5-year period preceding the date

of the present conviction.”

Section 3. Section 46-18-1002, MCA, is amended to read:
"46-18-1002. Home arrest -- petition -- agreement. {1) An offender may petition a sentencing
court for an order directing that all or a portion of a sentence of imprisonment ir-the-countyjail-orstate

prison be served under conditions of home arrest.  The term of home arrest may not exceed 6 months.

Petitions may be considered and ruled upon by the sentencing court prior to and throughout the term of
the offender’s sentence.

(2) The petition must include;

(a}) either a statement by the department of corrections that it has a monitoring device available

for its use on the offender or information from the offender as tg a private company that can and will

implement the home arrest, along with the name and credentials of the company and the type of monitoring

device to be used;

{b) the place of any employment of the offender and the name of the offender’s supervisor:

{c) if the offender has been accepted into one, a pian for participation in an educational, treatment,

or training program;

{d} the source and amount of any income of the offender; and

{e) _the address at which the home arrest will occur and a list of any other persons who will raside

at that address during all or part of the home arrest, their ages, and their relationship to the offender.
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wmposod-fer-the-offendarpursuant-to-law- refer the petition to the departrmentof correstions SUPERVISING
AUTHORITY. The department SUPERVISING AUTHORITY shall review the petition and accept or reject the

offender for home arrest, |f the offender is rejected, the sentencing judge shall dismiss the petition. If the

offender is accepted, the sentencing judge may conduct a hearing on the petition and grant or deny the

petition. An order far home arrest must incorporate the home arrest plan, with any modifications hy the

court, and require compliance with the plan. The clerk of court shall give the county attorney a copy of

the order.

{5) The offender shall file with the court the written and notarized consent to the home arrest

signed by each adult who will reside with the offender during all or part of the home arrest.”
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Section 4. Section 46-1 8-1003, MCA, is amended to read:

“46-18-1003. Home arrest -- conditions -- fees -- consent of cohabitors. (1) A home arrestee must
be confined to his the arrestee’s home under conditions imposed by the sentencing court, which may
include but are not limited to the following:

{a) The home arrestee must be confined to his the arrestee’s home at all times except when:

(il working at approved employment or traveling directly to and from employment;

{ii) seeking employment;

(i) undergoing medical, psychiatric, or mental health treatment or participating in an approved
counseling or aftercare program;

(iv) attending an appreved educational institution or program approved by the supervising authority;

{v) attending a regularly scheduled religious service at a place of worship;

{vi} participating in an approved community service program; of

(vii) conforming to a schedule prepared by the supervising authority, specifically setting forth the
times when he the arrestee may be absent from the home and the locations where he the arrestee may be

during those times.

t+b) The home arrestee may not change the place of home arrest or the schedule without prior
approval of the supervising authority.

{dtlc) The home arrestee shall maintain a telephone e+otherapproved in the home and the ordered

monitoring device in-the-hemae-or on the arrestee’s person at ali times.
{e}{d) Conditions set by the court or the supervising authority may include:
(i} restitution;

(i) supervision fees under 7-32-2245, 46-18-702, o 46-18-703_0or 46-23-1031;

(i) any of the conditions imposed on persons on probation or conditional discharge under

46-23-1011 or 46-23-1021.

supervising authority has reason to believe that the home arrestee has violated a condition of the home

arrest. Upon arrest, the supervising authority shall notify the sentencing court and give the court a written

report on the violation. The court shall conduct a hearing and, it the violation is established, may revoke
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the home arrest and require the home arrestee to serve all or a part of the sentence. If imposition of

sentence was suspended, the court may impose any sentence that could have been originally imposed.

Time spent under home arrest must be credited against any sentence to be served.

Section 5. Section 53-1-203, MCA, is amended to read:

"53-1-203. Powers and duties of department of corrections. (1) The department of corrections
shall:
(@) adopt rules necessary to carry out the purposes of 41-5-527 through 41-5-529, rules necessary

for the siting, establishment, and expansion of prerelease centers, and rules for the admission, custody,

transfer, and release of persons in department programs except as otherwise provided by law. Hewover

(b} subject to the functions of the department of administration, iease or purchase tands for use

by imstitutiens correctional facilities and classity those lands to determine those that may be mast profitably

used for agricultural purposes, taking into consideration the needs of all institutions correctional facilities

for the food products that can be grown or produced on the lands and the relative value of agricultural

programs in the treatment or rehabilitation of the persons confined in the-4astitutions correctional facilities;

(c) contract with private, nonprofit Montana corporations to establish and maintain
sormroRity-based prerelease centers for purposes of preparing inmates of the-Mortana g state prison who

are approaching parole eligibility or discharge for release into the community, providing_an_alternative

placement for offenders who have violated parole, and providing a sentencing option for felony offenders

pursuant to 46-18-201. The centers shall provide a less restrictive enviraonment than the prison while

maintaining adequate security. The centers must be operated in coordination with other department

correctional programs—

4, This subsection does not affect the department’s authority to operate and maintain sommunity-based
prerelease centers.

(d) utilize the staff and services of other state agencies and units of the Montana university system,
within their respective statutory functions, to carry out its functions under this title;
[Legislative
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(e) propose programs to the legislature to meet the projected long-range needs of institutions

corrections, including programs and facilities for the diagresis,—treatment—care—and-aftercare custody

supervision, treatment, and skill_development of persons placed in institutions correctional facilities or

programs;

(f) encourage the establishment of programs at the local and ietitutional state level for the
rehabilitation and education of aduit felony offenders;

{g) administer all state and federal funds aliocated to the department for youth in need of
supervision and delinquent youth, as defined in 41-5-103;

(h) collect and disseminate information relating to youth in need of supervision and delinquent
youth;

lii maintain adequate data on placements that it funds in order to keep the legislature properly
informed of the specific information, by category, related to youth in need of supervision and delinguent
youth in out-of-home care facilities;

{j) provide funding for and place youth who are alleged or adjudicated to be delinquent or in need
of supervision and who are referred or committed to the department; -

{k) administer youth correctional facilities;

(I} provide supervision, care, and control of youth released from a state youth correctional facility;
and

(m) use to maximum efficiency the resources of state government in a coordinated effort to:

(i} provide for children in need of temporary protection or correctional services; and '

(i} coordinate and apply the principles of modern institutional correctional administration to the

wetitubens—n facilities and programs administered by the department.

(2) The department and a private, nonprofit Montana corporation may not enter into a contract
under subsection (1}{c) for a period that exceeds 10 years. The provisions of 18-3-104 and 18-4-313 that

iimit the term of a contract do not apply to a contract authorized by subsection {1)(c). PRIOR TO ENTERING

INTO A CONTBACT FOR A PERIOD OF 10 YEARS, THE DEPARTMENT SHALL SUBMIT THE PROPOSED

CONTRACT TO THE LEGISLATIVE AUDIT COMMITTEE. THE LEGISLATIVE AUDIT DIVISION SHALL

REVIEW THE CONTRACT AND MAKE RECOMMENDATIONS ORCOMMENTS TO THE LEGISLATIVE AUDIT

COMMITTEE. THE COMMITTEE MAY MAKE RECOMMENDATIONS OR COMMENTS TO THE

DEPARTMENT. THE DEPARTMENT SHALL RESPOND TO THE COMMITTEE, ACCEPTING OR REJECTING
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THE COMMITTEE RECOMMENDATIONS OR COMMENTS PHI.OR TO ENTERING INTO THE CONTRACT.

{3) The department of corrections may enter into contracts with nonprofit corporations or
associations or private organizations to provide substitute care for youth in need of supervision and

delinquent youth in youth care facilities."”

Section 6. Section 53-30-302, MCA, is amended to read:

"53-30-302. Purpose. It is the purpose of this part to:

{1) encourage the development of community corrections facilities and programs by units of local
government, tribal governments, and nongovernmental agencies;

{2) reduce court commitments to the state peaitentiary prisons through diversion of lew-risks

nervielentfeloay offenders determined appropriale by the community corrections board to community

corrections facilities and programs;

{3) reduce the use of jail space for offenders who need a structured environment, treatment,

counseling, and supervision but who may not require incarceration;

{4) provide a local facility for employed offenders so that they may maintain their employment

under a structured environment and receive treatment, counseling, and supervision;

{33(5) provide a procedure by which units of ifocal government, tribal governments, and
nongovernmental agencies may provide corrections services to the sentencing courts; and
+43(B) include citizen participation in the policymaking and program pianning related to community

corrections facilities and programs through the formation of local community corrections boards.”

Section 7. Section 53-30-303, MCA, is amended to read:

"53-30-303. Definitions. As used in this part, unless the context requires otherwise, the following
def'miti_ons apply:

{1) "Community corrections board" means a community corrections board as provided in
53-30-312.

(2) "Community corrections facility or program” means a community-based or community-oriented
facility or program, other than a jail, that:

(a) is established by a local or tribal government and operated by a unit of local government, a

tribal government, or a nongovernmental agency; and

[Legislative

ervices - -
\L\}yw_ﬁon 13 HB 125



55th Legislature HBO125.02

a G kW N

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

(b) provides programs and services to aid offenders in:

(i) obtaining and holding regular employment;

(i} enralling in and maintaining academic courses;

(i} participating in vocational training programs;

{iv) utilizing the rescurces of the community to meet their personal and family needs;

{v} obtaining the benefits of specialized treatment services that exist within the community; and

{vi) paying restitution or performing community restitution to crime victims,

{4(3) "Department” means the department of corrections created in 2-15-2301.
tb1(4) "Nongovernmental agency” means a person, private, nonprofit agency, corporation,

association, labor organization, or other nongovernmental entity.

+3{b] "Offender” means a person who has entered a plea of guilty or has been convicted of a

felomy criminal offense.

£8+6) "Tribal government" means a federally recognized Indian tribe within the state of Montana.

£84(7) "Unit of local government” means a county, city, town, or city-county consolidated

government.”

Section 8. Section 53-30-312, MCA, is amended to read:
"53-30-312. Creation of community corrections boards -- membership -- appointment -- terms --
compensation, (1) A unit of local government, the governing bodies of two or more units of local
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government, or a tribal government may establish a community corrections board.
(2) A community corrections board consists of nire three to seven members, must, when possible,

be gender-balanced and have racial parity, and must be-appeited-asfelows include:

(a} one local law enforcement officer;
B—oera-codntyatterrays
st udge:

{é(b) one probation and parole officer; and

{k(c) two-members one member of the public.

{3) Members of a community corrections board must be reminated-bytrepresentativos—of-units—of
lacal-governmentoera-tribal-gevernment-and appointed by the district-sourtjudges chief executive officer

of the unit of local government or the tribal j+dges government in the judicial district in which community

corrections facilities or programs are established.
(4) Members of a community corrections board shall serve for a term of 4 years.
{6} Members of a community corrections board shall serve without compensation except as

otherwise decided by the units of local government or a tribal government.”

Section 9. Section 53-30-313, MCA, is amended to read:

"53-30-313. Powers and duties of community corrections boards. {1} A community corrections
board may establish and enforce standards for:

{a) the operation of community corrections facilities and programs operated by the unit of local
government or a tribal government served by the community corrections board; and

{b} the conduct of offenders placed in local community corrections facilities and programs.

(2) The community corrections board, together with the-departmeantand the judicial district, shail
establish procedures for screening offenders who are to be placed in the community corrections facility or
program. The screening must take into account the aptitude, attitude, and social and occupational skills of
the offender and the risk of harm the offender may present to himsslf the offender and others.

{(3) A community corrections board may accept, reject, or reject after acceptance the placement
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of any offender in the community corrections facility aor pragram. f an offender is rejected by the

community corrections board after initial acceptance, the etHendermust-beremandad-to-the-custedyofthe

sheriff of the county in which the facility or program is located must take custody of the offender. The

community corrections board shall notify in writing the sentencing judge who, after considering the board’s

reasons for rejection, shall appropriately modify the sentencing order.”

Section 10. Section 53-30-314, MCA, is amended to read:

"53-30-314. Community corrections facilities and programs operated by tribal governments. (1)
A tribal government may establish, maintain, and operate a community carrections facility or program to
serve the needs of offenders who are sentenced to the facility ar program by a judge as provided in

53-30-321.

34{2) A tribal government operating a community corrections facility or program may accept,

reject, or reject after acceptance the placement of any offender in the facility or program pursuant to an
agreement with a unit of local government, a nongovernmental agency, or a judicial district. if an offender
is rejected by the tribal government after initial appearance and the offender is a court referral, the effender

must-beremandedto-the-custodyefthe sheriff of the county in which the facility or program is located

must take custody of the offender. The tribal government shall notify in writing the sentencing judge who,

after considering the tribal government’s reasons for rejection, shall appropriately modify the sentencing

order.”

Section 11. Section 53-30-315, MCA, is amended to read:

"63-30-315, Community corrections facilities and programs operated by nongovernmental
agencies. (1) Except as provided in subsection (2), a nongovernmental agency may establish, maintain, and
operate a community corrections facility or program to serve the needs of offenders who are sentenced to
the facility or program by a judge as provided in 53-30-321.

(2} A nongovernmental agency may not establish a community corrections facility or program
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unless approved by the local community corrections board in a local government or tribal government that

has established a community corrections board.

(3] A nongovernmental agency operating a community corrections facility or program may
accept, reject, or reject after acceptance the placement of any offender in the facility or program pursuant
to a contract or agreement with a unit of local government, a tribal government, or a judicial district. If an

offender is rejected by the nongovernmental agency after initial acceptance and the offender is a court

referral, the sheriff of the county in which the facility or

program is located must take custody of the offender. The nongovernmental agency shail notify in writing

the sentencing judge who, after considering the agency’s reasons for rejection, shall appropriately modify

the sentencing order.”

Section 12. Section 53-30-321, MCA, is amended to read:
"53-30-321. Authority of judge to utilize community corrections facilities or programs —procedure
-- restrictions. (1) Subject to the restrictions contained in subsection {3} (2}, a judge may order placement

of a-nervielentifelony an offender in a community corrections facility or program operated by a unit of local
government, a tribal government, or a nongovernmental agency. Ha-udge-orders-placemeni-afan-oifender

342} A judge may not order placement of an offender in a residential community corrections
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facility or program for a period exceeding 1 year. After completing the residential community corrections
portion of hie a sentence, an offender shall serve the remainder of his the sentence under normal probation
supervision, if applicable.

43(3] An offender is not eligible for parole while serving a sentence in a community corrections
facility or program.

{6}(4) The probation and parole officers for the judicial district shall include in their presentence
report to the sentencing judge recommendations for utilization of a community correctional facility or

program that has been approved for use by the judicial district.”

Section 13. Section 53-30-322, MCA, is amended to read.

"53-30-322. Powers and responsibilities of department, --rulemaking-autherity- The departrment
shalt may:

(1) with-thoactiveandiullparticipation-eftha upon the request of a local community corrections
board, establish-minimum—standards—{for-the-aperatior provide assistance in the planning of community

corrections facilities and programs eoperated—by—a—urit—oeflocal-government—a—trbal-goverrmant—er—a

community corrections facility or program for the provision_of services for offenders under the custody ot

the department. The contract must address facility or program review and evaluation, accounting and

reporting standards, and reimbursement of the facility or programs;.

Section 14. Section 53-30-328, MCA, is amended to read:

{ ngisl.ative
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"53-30-326. Escape from custody. An offender is guilty of escape from-official-detention and shall
be punished as provided in 45-7-306 if, without proper authorization, ke the offender;

(1) fails to remain within the extended limits of ks the offender’s confinement or fails to return
within the time specified to a community corrections facility or program to which ke the offender has been
assigned, sentenced, or transferred; or

(2) leaves his the offender’s place of employment or neglects or fails to return fo the community

corrections facility or program after being specifically ordered to do so.”

NEW SECTION. Section 15. Repealer. Sections 46-23-401, 46-23-405, 46-23-411, 46-23-412,

46-23-421, 46-23-422, 46-23-426, 53-30-324, and 53-30-325, MCA, are repealed.

NEW SECTION. SECTION 16. SAVING CLAUSE. [THIS ACT] DOES NOT AFFECT RIGHTS AND

DUTIES THAT MATURED, PENALTIES THAT WERE INCURRED, OR PROCEEDINGS THAT WERE BEGUN

BEFORE [THE EFFECTIVE DATE OF THIS ACT}.

-END-
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1 HOUSE BILL NO. 125
2 INTRODUCED BY GRADY
3 BY REQUEST OF THE DEPARTMENT OF CORRECTIONS
4
5 A BILL FOR AN ACT ENTITLED: "AN ACT REVISING AND CLARIFYING INTERMEDIATE SENTENCING
6 OPTIONS; REVISING THE HOME ARREST LAW; REVISING THE LAW RELATING TO COMMUNITY
7 CORRECTIONS PROGRAMS AND FACILITIES; AMENDING SECTIONS 46-18-201, 46-18-1001,
8  46-18-1002, 46-18-1003, 53-1-203, 53-30-302, 53-30-303, 53-30-312, 53-30-313, 53-30-314,
9  53-30-315, 53-30-321, 53-30-322, AND 53-30-326, MCA; AND REPEALING SECTIONS 46-23-401,
10 46-23-405, 46-23-411, 46-23-412, 48-23-421, 46-23-422, 46-23-426, 53-30-324, AND 53-30:325,
11 MCA."
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APPROVED BY COM CN
FINANCE & CLAIMS

HOUSE BILL NO. 125
INTRODUCED BY GRADY
BY REQUEST OF THE DEPARTMENT OF CORRECTIONS

‘A BILL FOR AN ACT ENTITLED: "AN ACT REVISING AND CLARIFYING INTERMEDIATE SENTENCING

OPTIONS; REVISING THE HOME ARREST LAW; REVISING THE LAW RELATING TO COMMUNITY
CORRECTIONS PROGRAMS AND FACILITIES; AMENDING SECTIONS 46-18-201, 46-18-1001,
46-18-1002, 46-18-1003, 53-1-203, 53-30-302, 53-30-303, 53-30-312, 53-30-313, 53-30-314,
53-30-315, 53-30-321, 53-30-322, AND 53-30-326, MCA; AND REPEALING SECTIONS 46-23-401,
46-23-405, 46-23-411, 48-23-412, 46-23-421, 46-23-422, 46-23-426, 53-30-324, AND 53-30-325,
MCA."

STATEMENT OF INTENT
A statement of intent is required for this bill because 53-1-203 gives the department of corrections

authority to adopt administrative rules relating to THE FUTURE BUILDING OR EXPANDING OF NEW

prerelease centers. The legisiature intends the rules to address, at a minimum:

(1) a procedure for notifying residents in an area in which a new prerelease center or expansion
of an existing center is contemplated;

(2) a procedure and timetable for public notice, public comment, and a public hearing on a new
prerelease center or expansion of an existing center; and

(3} siting criteria to be used to determine the suitability of a specific site for a new prerelease
center or expansion of an existing center.

THE RULES ARE NOT INTENDED TO ADDRESS PLANS THAT HAVE BEEN APPROVED BY A

COMMUNITY FOR A NEW OR EXPANDED PRERELEASE FACILITY ON [THE EFFECTIVE DATE OF THIS
ACT].

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 46-18-201, MCA, is amended to read:

"46-18-201. (Temporary) Sentences that may be imposed. (1) Whenever a person has been found
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guilty of an offense upon a verdict or a plea of guilty, the court may:

(a) defer impasition of sentence, except as provided in 61-8B-714 and 61-8-722 for sentences for
driving under the influence of alcohol or drugs or as provided in 61-8-304, for a period, éxcept as otherwise
provided, not exceeding 1 year for any misdemeanor or for a period not exceeding 3 years for any felony.
The sentencing judge may impose upon the defendant any reasonable restrictions or conditions during the
period of the deferred imposition. Reasonable restrictions or conditions may include:

{i) jail base release;

tii) jail time not exceeding 180 days;

{iii} conditions for probation;

(iv) payment of the costs of confinement;

{v) payment of a fine as provided in 46-18-231;

{vi) payment of costs as provided in 46-18-232 and 46-18-233;

(vii} payment of costs of court-appointed counsel as provided in 46-8-113;

{viii) with the approval of the facility or program, an order that the offender be placed in a
community corrections facility or program as provided in 53-30-321;

ix} with the approval of the prerelease center or prerelease pregram and confirmation by the

department of corrections that space is available, an order that the offender be placed in a prerelease center

or prerelease program for a period not to exceed 1 vear;

a(x) community service;

Ha(xi} home arrest as provided in Title 46, chapter 18, part 10;

{xi¥(xii} any other reasonable conditions considered necessary for rehabilitation or for the protection
of society;

Heit{xiii) payment of expenses for use of a judge pro tempore or special master as provided in
3-5-116; or

bei}{xiv) any combination of the restrictions or conditions in subsections (1){a){i} through {3 Hatbdid
(1) {a)(xiii).

(B) suspend execution of sentence for a period up to the maximum sentence allowed or for a period
ot 6 months, whichever is greater, for each particular offense. The sentencing judge may impose on the
defendant any reasonable restrictions or conditions during the period of suspended sentence. Reasonable

restrictions or conditions may include any of those listed in subsection (1){a).
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(c] impose a fine as provided by law for the offense;

{d) require payment of costs as provided in 46-18-232 or payment of costs of court-appointed
counsel as provided in 46-8-113;

(e) impose a county jail or state prison sentence, as provided in Title 45, for the offense or commit

the defendant to the department of corrections for a period not to exceed 5 vears for placement in an

appropriate correctional institution or program;
{f) with the approval of the facility or program, order the offender to be placed in a community
corrections facility or program as provided in 53-30-321; of

{(a) with the approval of the prerelease center or prerelease program and confirmation by the

department of corrections that space is available, order the offender to be placed in a prerelease center or

nrerelease program for a period not to exceed 1 year; or

tgih} impose any combination of subsections (1}(b} through 8+& (1){q).

{2) In addition to any penalties imposed pursuant ta subsection (1), if the court finds that the victim
of the offense has sustained a pecuniary loss, the court shall require payment af restitution to the victim
as provided in 46-18-241 through 46-18-249. If the court determines that the defendant is unable to pay
restitution, then it may impose, in addition to any other sentence, community service under 46-18-241,

{3) If a financial obligation is imposed as a condition under subsection (1){a), sentence may be
deferred for a period not exceeding 2 years for a misdemeanor or for a period not exceeding 6 years for
a felony, regardless of whether any other conditions are imposed.

(4) If any restrictions or conditions imposed under subsection (1)(a) or {1}(b) are violated, the court
shall consider any elapsed time and either expressly allow part or all of it as a credit against the sentence
or reject all or part as a credit. The court shall state its reasons in the order. Credit, however, must be
allowed for jail or home arrest time already served.

{5) Except as provided in 45-9-202 and 46-18-222, the imposition or execution of the first 2 years
of a sentence of imprisonment imposed under the following sections may not be deferred or suspended:
45-5-103,45-5-202(3) relatingto aggravated assault, 45-5-302(2),45-5-303(2},45-5-401(2), 45-5-502(3),
45-5-503(2) and (3), 45-9-101(2), {3}, and (5){d), 45-3-102(4), and 45-9-103(2).

{6) Except as provided in 46-18-222, the imposition or execution of the first 10 years of a sentence
of imprisonment imposed under 45-5-102 may not be deferred or suspended.

{7) Except as provided in 46-18-222, imposition of sentence in a felony case may not be deferred

[Legisiative

\7 ervices -3- HB 125
“\\l_)lesmn



B5th Legisiature HB0125.03

in the case of a defendant who has been convicted of a felony on a prior occasion, whether ar not the
sentence was imposed, imposition of the sentence was deferred, or execution of the sentence was
suspended.

(8) If the victim was less than 16 years old, the imposition or execution of the first 30 days of a
sentence of imprisonment imposed under 45-5-503, 45-5-504, 45-5-505, or 45-5-507 may not be deferred
or suspended. Section 46-18-222 does not apply to the first 30 days of the imprisonment.

{9) In imposing a sentence on a defendant convicted of a sexual or viclent offense as defined in
46-23-502, the court may not waive the registration requirement provided in 46-18-254, 46-18-255, and
Title 46, chapter 23, part b.

{(10) A person convicted of a sexual offense, as defined in 46-23-602, and sentenced to
imprisonment in the state prison shall enroli in the educational phase of the prison’s sexual offender
program.

(11) In sentencing a nonviolent felony offender, the court shall first consider alternatives to
imprisonment of the offender in the a state prison, including placement ¢f the offender in a community

corrections facility or program or a prerelease center or prerelease program. In considering alternatives to

imprisonment, the court shall examine the sentencing criteria contained in 46-18-225. If the court
subsequently sentences the offender is—subsequenthyrsontenced 1o the a state prison srthe—wemans
correctionalsystem, the court shall state 46 the reasons why alternatives it did not select an alternative to
imprisonment were-not-selested, based on the criteria contained in 46-18-225,

{12) If a felony sentence includes probation, the department of corrections shall supervise the

defendant unless_the court specifies otherwise.

46-18-201. ({(Effective July 1, 1297) Sentences that may be imposed. {1} Whenever a person has
been found guilty of an offense upon a verdict or a plea of guilty, the court may:

{a) defer imposition of sentence, except as provided in 61-8-714 and 61-8-722 for sevntences for
driving under the influence of alcohel or drugs or as provided in 61-6-304, for a period, except as otherwise
provided, not exceeding 1 year for any misdemeanor or for a period not exceeding 3 years for any felony.
The sentencing judge may impose upon the defendant any reasonable restrictions or conditions during the
period of the deferred imposition. Reasonable restrictions or conditions may include:

(i} jail base release;

(i} jail time not exceeding 180 days;

( Legisiative
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{iii) conditions for probation;

{ivl payment of the costs of confinement;

{v] payment of a fine as provided in 46-18-231;

{vi) payment of costs as provided in 46-18-232 and 46-18-233;

{vii) payment of costs of court-appointed counsel as provided in 46-8-113;

{viii) with the approval of the facility or program, an order that the offender be ptaced in a
community corrections facility or program as provided in 53-30-321;

(ix} with the approval of the prerelease center or prerelease program and confirmation by the

department of corrections that space is available, an order that the offender be placed in a prerelease center

or prerelease program for a period not to exceed 1 year;

{bd{x) community service;

{x4{xi} home arrest as provided in Title 46, chapter 18, part 10;

beik(xii) any other reasonable conditions considered necessary for rehabilitation or for the protection
of society;

iip(xiii) payment of expenses for use of a judge pro tempore or special master as provided in
3-5-116; or

Geiiid{xiv) any combination of the restrictions ar conditions in subsections {1)(a}(i} through HHaHxd
{1} (a) {xiii).

(b} suspend execution of sentence for a pericd up to the maximum sentence allowed or for a period
of 6 months, whichever is greater, for each particular offense. The sentencing judge may impose on the
defendant any reasonable restrictions or conditions during the period of suspended sentence. Reasonable
restrictions or conditions may include any of those listed in subsection {1}{a}.

(¢} impose a fine as provided by law for the offense;

{d) require payment of costs as provided in 46-18-232 or payment of costs of court-appointed
counsel as provided in 46-8-113;

(e} impose a county jail or state prison sentence, as provided in Title 45, for the offense or commit

the defendant to the department of corrections for a period not to exceed 5 years for placement in an

appropriate correctional institution or program;
{f) with the approval of the facility or praogram, order the offender to be placed in a community
corrections facility or program as provided in 53-30-321; e+
Q.e islative
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{g) with the approval of the prerelease center or prerelease program and confirmation hy the

department of corrections that space is available, order the offender to be placed in a prerelease center or

prerelease program for a period not to exceed 1 vear; or

{g(h} impose any combination of subsections {1}(b) through {38 (1}{g).

(2) In addition to any penalties imposed pursuant to subsection (1), if the court finds that the victim
of the offense has sustained a pecuniary loss, the court shall require payment of restitution to the victim
as provided in 46-18-241 through 46-18-249, If the court determines that the defendant is unable to pay
restitution, then it may impose, in addition to any other sentence, community service under 46-18-241.

{3) If a financial obligation is imposed as a condition under subsection {1}{a), sentence may be
deferred for a period not exceeding 2 years for a misdemeanor or for a pericd not exceeding 6 years for
a felony, regardless of whether any other conditions are imposed.

(4} 1f any restrictions ar conditions imposed under subsection {1}(a) or {1){b} are violated, the court
shall consider any elapsed time and either expressly allow part or all of it as a credit against the sentence
or reject all or part as a credit. The court shall state its reasons in the order. Credit, however, must be
allowed for jail or home arrest time already served.

{(5) Except as provided in 45-9-202 and 46-18-222, the imposition or execution of the first 2 years
of a sentence of imprisonment imposed under the following sections may not be deferred or suspended:
45-5-103,45-5-202(3)relating to aggravated assault, 45-5-302(2), 45-5-303(2),45-5-401(2),45-5-502(3),
45-5-503(2) and (3), 45-9-101(2), (3], and (5){d), 45-9-102{4), and 45-9-103(2}.

{6) Except as provided in 46-18-222, the impasition or execution of the first 10 years of a sentence
of imprisonment imposed under 45-5-102 may not be deferred or suspended.

{7) Except as provided in 46-18-222, impasition of sentence in a felony case may not be deferred
in the case of a defendant who has been convicted of a felony on a prior occasion, whether or not the
sentence was imposed, imposition of the sentence was deferred, or execution of the sentence was
suspended.

(8) If the victim was less than 16 years old, the imposition or execution of the first 30 days of a
sentence of imprisonment imposed under 45-5-503, 45-5-504, 45-5-505, or 45-5-507 may not be deferred
or suspended. Section 46-18-222 does not apply to the first 30 days of the imprisonment.

(9} Inimposing a sentence on a defendant convicted of a sexual or violent offense as defined in

46-23-502, the court may not waive the registration requirement provided in 46-18-254, 46-18-255, and
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Title 46, chapter 23, part 5.

(10) A person convicted of a sexual offense, as defined in 46-23-502, and sentenced to
imprisonment in the state prison shall enroll in and complete the educational phase of the prison’s sexual
offender program.

(11) tn sentencing a nonviolent felony offender, the court shall first consider alternatives to
imprisonment of the offender in the state prison, including placement of the offender in a community
corrections facility or program or a prerelease center or prerelease program. In considering alternatives to
imprisonment, the court shall examine the sentencing criteria contained in 46-18-225. If the court

subsequently sentences the offender is—subseguenthy—cantenced to the a2 state prison erthe—wemenis

corractional-system, the court shall state & the reasons why alernatives it did not select an alternative to

imprisonment were-rot-selested, based on the criteria contained in 46-18-225.

(12) If a felony sentence includes prohation, the department of corrections shall supervise the

defendant unless the court specifies otherwise.

H24(13) Except as provided in 46-18-222, a provision of this section that conflicts with 46-18-219

does not apply to a person sentenced under 46-18-219."

Saction 2. Section 46-18-1001, MCA, is amended to read:
- "46-18-1001. Definitions. As used in this part, the following definitions apply:
{1) (a} "Home" means the temporary or permanent residence of an offender consisting of the
actual living area approved by the supervising authority.
{b) When more than one residence or family are located on a single piece of property, the term
does not include the residence of any other person who is not part of the social unit formed by the
offender’s immediate family.

(2} "Home arrest" means the use of a person’s home for purposes of confinement and home arrest

procedures and conditions_imposed under this part. It does not include intensive supervision by the

department of corrections.

{3) "Monitoring device” means an electronic device or apparatus thatistmited-in-capabilityto

capable of recording or transmitting infarmation concerning the offender’s presence in or absence from the

home. The device must-be-minimally-intrusive may include an apparatus for testing the offender’s breath
for_the presence of alcohol. A telephone alone is not a monitoring device.
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(4) "Supervising authority” means;:

(al in the case of an adult felon, the correstions-division-ofthe department of corrections;

(b) in the case of an adult misdemeanant, a court-approved entity other than the-cerrections
divisien-of the department of corrections; or-

{c) in the case of a juvenile, the juvenile probation division of the youth court or any other person
or entity appointed by the court.

{5) "Violent felony offense” means deliberate homicide, mitigated deliberate homicide, negligent
homicide, aggravated assault, negligent vehicular assault, kidnapping, aggravated kidnapping, robbery,
sexual intercourse without consent, sexual abuse of children, arson, aggravated burglary, escape, any
criminal attempt to commit an enumerated offense, or conviction as a persistent felony offender when the
offender has a felony conviction for any of the listed offenses within the 5-year period preceding the date

of the present conviction.”

Section 3. Section 46-18-1002, MCA, is amended to read:
"46-18-1002. Home arrest -- petition -- agreement. (1} An offender may petition a sentencing
court for an arder directing that all or a portion of a sentence of imprisonment irthe-county-jail-arstate

prson be served under conditions of home arrest. The term of home arrest may not exceed 6 months.

Petitions may be considered and ruled upon by the sentencing court prior to and throughout the term of
the offender’s sentence.

(2) The petition must include:

{a] either a statement by the department of corrections that it has a monitoring device available

for its use on the offender or information from the offender as to a private company that can and will

implement the home arrest, along with the name and credentials of the company and the type of monitoring

_ device to be used;

(b) the place of any employment of the offender and the name of the offender’s supervisor;

(c) if the offender has been accepted into one, a plan for participation in an educational, treatment,

or training program;

(d} the source and amount of any income of the offender; and

(e} the address at which the home arrest will occur and a list of any other persons who will reside

at that address during all or part of the home arrest, their ages, and their relaticnship to the offender.
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mposediorthe-offenderpursuanttetaw- refer the petition to the departmentofcorrections SUPERVISING .
AUTHORITY. The departmant SUPERVISING AUTHORITY shall review the petition and accept or reject the

offender for home arrest. If the offender is rejected, the sentencing judge shall dismiss the petition. |f the

offender is accepted, the sentencing judge may conduct a hearing on the petition and grant or deny the

petition. An order for home arrest must incorporate the home arrest plan, with any modifications by the

court, and require compliance with the plan. The clerk of court shall give the county attorney a copy of

the order.

{5) The offender shall file with the court the written and notarized consent to the home arrest
signed by each adult who will reside with the offender during all or part of the home arrest.”
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Section 4. Section 46-18-1003, MCA, is amended to read:

"46-18-1003. Home arrest -- conditions -- fees -- consent of cahabitors. (1) A home arrestee must
be confined to his the arrestee’s home under conditions imposed by the sentencing court, which may
include but are not limited to the following:

(a) The home arrestee must be confined to his the arrestee’s home at ali times except when:

(i) working at approved employment or traveling directly to and from employment;

(i) seeking employment;

(i) undergoing medical, psychiatric, or mental health treatment or participating in an approved
counseling or aftercare program;

{iv) attending an aperoved educational institution or program approved by the supervising authority;

{v] attending a regularly scheduled religious service at a place of worship;

(vi) participating in an approved community service program; or

(vii) conforming to a schedule prepared by the supervising authority, specifically setting forth the
times when he the arrestee may be absent from the home and the locations where ha the arrestee may be

during those times.

{edb) The home arrestee may not change the place of home arrest or the schedule without prior
approval of the supervising authority.

(¢} The home arrestee shall maintain a telephone erothar-approved in the home and the ordered

monitoring device in-the-home-or on the arrestee’s person at all times.
{e}{d) Conditions set by the court or the supervising authority may include:
{i) restitution;

(ii} supervision fees under 7-32-2245, 46-18-702, o+ 46-18-703_or 46-23-1031;

{iii) any of the conditions imposed on persons on probation or conditional discharge under

46-23-1011 or 46-23-1021.

supervising autherity has reason to believe that the home arrestee has violated a condition of the home

arrest. Upon arrest, the supervising autherity shall notify the sentencing court and give the court a written

report on the violation. The court shall conduct a hearing and, if the violation is established, may revoke
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the home arrest and require the home arrestee to serve all or a_part of the sentence. f imposition of

sentence was suspended, the court may impose any sentence that could have been originally imposed.

Time spent under home arrest must be credited against any sentence to be served.

Section 5. Section 53-1-203, MCA, is amended to read:
"53-1-203. Powers and duties of department of corrections. {1) The department of corrections
shall:

(a) adopt rules necessary to carry out the purposes of 41-5-527 through 41-5-529, rules necessary

for the siting, establishment, and expansion of prerelease centers, and rules for the admission, custody,

transfer, and release of persons in department programs except as otherwise provided by law. Hewaves,

efpardons-and-parole- THE RULES FOR THE SITING, ESTABLISHMENT, AND EXPANSION OF PRERELEASE

CENTERS MUST STATE THAT THE SITING 1S SUBJECT TQO ANY EXISTING CONDITIONS, COVENANTS,

RESTRICTIONS OF RECORD, AND ZONING REGULATIONS AND MAY NOT UTILIZE PROVISIONS FOR

SPECIAL USE PERMITS, VARIANCES, OR OTHER ZONING EXCEPTIONS FOR THE SITING. THE

PRERELEASE SITING, ESTABLISHMENT, AND EXPANSION MUST BESUBJECT TO, AND THE RULES MUST

INCLUBE, A MECHANISM FOR A DETERMINATION OF COMMUNITY SUPPORT OR OBJECTION TO THE

SITING OF A PRERELEASE CENTER IN THE AREA DETERMINED TO BE IMPACTED. THE PRERELEASE

SITING, ESTABLISHMENT, AND EXPANSION RULES MUST PROVIDE FOR A PUBLIC HEARING

CONDUCTED PURSUANT TO TITLE 2, CHAPTER 3.

(b) subject to the functions of the department of administration, lease or purchase lands for use

by irstitutiens correctional facilities and classify those lands to determine those that may be most profitably

used for agricultural purposes, taking into consideration the needs of all institutions correctional facilities

for the food products that can be grown or produced on the lands and the relative value of agricultural

programs in the treatment or rehabilitation of the persons confined in the-rstitutions correctional facilities;

(c) contract with private, nonprofit Montana corporations to establish and maintain
sormmaRity-based prerelease centers for purpases of preparing inmates of the-Montara a state prison who

are approaching parole eligibility or discharge for release into the community, providing an alternative
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placement for offenders who have violated parole, and providing a sentencing option for felony offenders

pursuant to 46-18-201. The centers shall provide a less restrictive environment than the prisan while

maintaining adequate security. The centers must be operated in coordination with other department

correctionai programs—
4. This subsection does not affect the department’s authority to operate and maintain semmunity-bacad
prerelease centers.

(d) utilize the staff and services of other state agencies and units of the Montana unNersity system,
within their respective statutory functions, to carry out its functions under this title;

{e) propose programs to the legislature to meet the projected tong-range needs of institutions

corrections, including programs and facilities for the diaghesis—treatrment—eare—and-aftercare custody,
supervision, treatment, and skill development of persons placed in iRstitutiones correctional facilities or

programs;

{f} encourage the establishment of programs at the local and institutional state levei for the
rehahilitation and education of aduk felony offenders;

{9} administer all state and federal funds allocated to the department for youth in need of
supervision and delinquent youth, as defined in 41-5-103;

(h) collect and disseminate information relating to youth in need of supervision and delinquent
youth;

(i} maintain adequate data on placements that it funds in order to keep the legislature properly
informed of the specific information, by category, related to youth in need of supervision and delinquent
youth in out-of-home care facilities;

(j) provide funding for and place youth who are alleged or adjudicated to be delinquent or in need
of supervision and who are referred or committed to the department;

(k} administer youth correctional facilities;

() provide supervision, care, and control of youth released from a state youth correctional facility;
and

(m) use to maximum efficiency the resources of state government in a coordinated effort to:

(i} provide for children in need of temporary protectian or correctional services; and

(i} coordinate and apply the principies of modern institutional correctional administration to the

inetitutions—n facilities and programs administered .by the department.
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(2) The department and a private, nonprofit Montana corporation may not enter into a contract
under subsection {1){c) for a period that exceeds 10 years. The provisions of 18-3-104 and 18-4-313 that

limit the term of a contract do not apply to a contract autharized by subsection (1){c). PRIOR TO ENTERING

INTO A CONTRACT FOR A PERIOD OF 10 YEARS, THE DEPARTMENT SHALL SUBMIT THE PRQPOSED

CONTRACT TO THE LEGISLATIVE AUDIT COMMITTEE. THE LEGISLATIVE AUDIT DIVISION SHALL

REVIEW THE CONTRACT AND MAKE RECOMMENDATIONS OR COMMENTS TQ THE LEGISLATIVE AUDIT

COMMITTEE. THE COMMITTEE MAY MAKE RECOMMENDATIONS OR COMMENTS TO THE

DEPARTMENT. THE DEPARTMENT SHALL RESPOND TO THE COMMITTEE, ACCEPTING OR REJECTING

THE COMMITTEE RECOMMENDATIONS OR COMMENTS PRIOR TO ENTERING INTO THE CONTRACT.

(3) The department of corrections may enter into contracts with nonprofit corporations or
associations or private organizations to provide substitute care for youth in need of supervision and

delinquent youth in youth care facilities."

Section 6. Section 53-30-302, MCA, is amended to read:

"53-30-302. Purpose. It is the purpose of this part to:

(1) encourage the development of community corrections facilities and programs by units of local
government, tribal governments, and nongovernmental agencies;

{2) reduce court commitments to the state penitentiary prisons through diversion of lew-risks

ronvielentfelony offenders determined appropriate by the community corrections board to community

corrections facilities and programs;

(3) reduce the use of jail space for offenders who need a structured envircnment, treatment,

counseling, and supervision but who may not require_incarceration;

{4) provide a local facility for emploved offenders so that they may maintain their employment

under a structured environment and receive treatment, counseling, and supervision;

{3}{5) provide a procedure by which units of local government, tribal governments, and
nongovernmental agencies may provide corrections services to the sentencing courts; and
43{6) include citizen participation in the policymaking and program planning related to community

corrections facilities and programs through the formation of local community corrections boards."

Section 7. Section 53-30-303, MCA, is amended to read:
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"53-30-303. Definitions. As used in this part, unless the context requires otherwise, the following
definitions apply:

{1} "Community corrections board"” means a community corrections board as provided in
53-30-312.

(2) "Community corrections facility or program” means a community-based or community-oriented
facility or program, other than a jail, that:

(a) is established by a local or tribal government and operated by a unit of local government, a

tribal government, or a nongovernmental agency;-and
{b) provides programs and services to aid offenders in:
{iy obtaining and holding regular employment;
{ii) enrolling in and maintaining academic courses;
(iii) participating in vocational training programs;
(iv) utilizing the resources of the community to meet their personal and family needs;

(v) obtaining the benefits of specialized treatment services that exist within the community; and

(vi} paying restitution or performing community restitution to crime victims.

+443] "Department” means the department of corrections created in 2-15-2301.
{6}{4] "Nongovernmental agency" means a person, private, nonprofit agency, corporation,

association, labor organization, or other nongovernmental entity.

+AH{b} "Offender” means a person who has entered a plaa of guilty or has been convicted of a

[Legislative

EerviCes - -
Mvision 14 HB 125



hbth Legisiature HB0125.03

L B e s s T ) B - O B N

G NN NN N RN NN 2 a2 a A a A S e e -
O W O N O ¢ AW = O O 0N eEWw NN =

felony criminal offense.

{84{6) "Tribal government" means a federally recognized Indian tribe within the state of Montana.
£84{7) "Unit of local government" means a county, city, town, or city-county consolidated

government.”

Section 8. Section 53-30-312, MCA, is amended to read:
"53-30-312. Creation of community corrections boards -- membership -- appointment -- terms --
compensation. (1) A unit of local government, .the governing bodies of two or more units of local

government, or a tribal government may establish a community corrections board.

{2) A community carrections board consists of aire three to seven members, must, when possible,

be gender-balanced and have racial parity, and must be-appeinted-asfollows include:

(a) one local law enforcement officer:
{l—ene-sounty-attorney:
ligtri dge:

tdi(b) one probation and parole officer; and

i{c) twe-members one member of the public.
{3} Members of a community corrections board must be rReminated-by-reprosentatives-oiunits-of
local-government-ora-tribal governmentand appointed by the distrist-courtjudges chief executive officer

of the unit of local government or the tribal judges government in the judicial district in which community

corrections facilities or programs are established.
{4) Members of a community corrections board shall serve for a term of 4 years.
{5) Members of a community corrections board shall serve without compensation except as

otherwise decided by the units of locai government or a tribal government.”

Section 9. Section 53-30-313, MCA, is amended to read:
"53-30-313. Powers and duties of community corrections boards. {1) A community corrections

board may establish and enforce standards for:

[ Legistative

ervices S15- HB 125

Djvision



55th Legislature HB0125.03

O W W ~N O g sp W N =

W N RN NN NN NN NN aS am e A s
O W W N U AW N =S OWwW NN W N =

{al the operation of community corrections facilities and programs operated by the unit of local
government or a tribal government served by the community corrections board; and

(b) the conduct of offenders placed in local community corrections facilities and programs.

{2) The community corrections board, together with the-department-and the judicial district, shall
establish procedures for screening offenders who are to be placed in the community corrections facility or
program. The screening must take into account the aptitude, attitude, and social and occupational skills of
the offender and the risk of harm the offender may present to himsealf the offender and others.

(3) A community'corrections board may accept, reject, or reject after acceptance the placement

of any offender in the community corrections facility or program. If an offender is rejected by the

community corrections board after initial acceptance, the 6
sheriff of the county in which the facility or program is located must take custody of the offender. The
community corrections board shall notify in writing the sentencing judge who, after considering the board’s

reasons for rejection, shalt appropriately modify the sentencing order."”

Section 10. Section 53-30-314, MCA, is amended to read:

"53-30-314. Community corrections facilities and programs operated by tribal governments. (1)
A tribal government may establish, maintain, and operate a community corrections facility or program to
serve the needs of offenders who are sentenced to the facility or program by a judge as provided in

53-30-321.

{3}3(2) A tribal government operating a community corrections facility or program may accept,

reject, or reject after acceptance the placement of any offender in the facility or program pursuant to an
agreement with a unit of ocal government, a nongovernmental agency, or a judicial district. If an offender
is rejected by the tribal government after initial appearance and the offender is a court referral, the offender

must-be-remandod-to-the-oustedy-ef-the sheriff of the county in which the facility or program is located

must take custody of the offender. The tribal government shall notify in writing the sentencing judge who,

after considering the tribal government’s reasons for rejection, shall appropriately modify the sentencing
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order.”

Section 11, Section 53-30-315, MCA, is amended to read:

"53-30-315. Community corrections facilities and programs operated by nongovernmental
agencies. (1) Except as provided in subsection {2}, a nongovernmental agency may establish, maintain, and
operate a community corrections facility or program to serve the needs of offenders who are sentenced to
the facility or program by a judge as provided in 53-30-321.

{(2) A nongovernmentai agency may not establish a community corrections facility or program
unless approved by the local community corrections board in a local government or tribal government that

has established a community corrections board.

{43(3) A nongovernmental agency operating a community corrections facility or program may

accept, reject, or reject after acceptance the placement of any offender in the facility or program pursuant
to a contract or agreement with a unit of local government, a tribal government, or a judicial district. If an
offender is rejected by the nongovernmental agency after initial acceptance and the gffender is a court

g sheriff of the county in which the facility or

referral, the @

pragram is located must take custody of the offender. The nongovernmental agency shall notify in writing

the sentencing judge who, after considering the agency’s reasons for rejection, shall appropriately modify

the sentencing order.”

Section 12. Section 53-30-321, MCA, is amended to read:
"53-30-321. Authority of judge to utilize community corrections facilities or programs —procedure
-- restrictions. (1) Subject to the restrictions contained in subsection {3} {2), a judge may order placement

of a-renrvielentfalory an offender in a community corrections facility or program operated by a unit of local
government, a tribal government, or a nongovernmental agency. H-ajudge-erders-placementef-anoffender
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£34(2) A judge may not order placement of an offender in a residential community corrections

facility or program for a period exceeding 1 year. After completing the residential community corrections
portion of his a sentence, an offender shall serve the remainder of his the sentence under normal probation
supervision, if applicable.

#4{3) An offender is not eligible for parole while serving a sentence in a community corrections
facility or program.

{B}(4) The probation and parole officers for the judicial district shall include in their presentence
report to the sentencing judge recommendations for utilization of a community correctional facility or

program that has been approved for use by the judicial district.”

Section 13. Section 53-30-322, MCA, is amended to read:
"53-30-322. Powers and responsibilities of department, —rulemaking-authority- The department

shall may:
{1) with-the-active-and-full participationofthe upon the request of a jocal community corrections
board, establish-minimum—standards—fortheoperation provide assistance in the planning of community

community corrections facility or program for the provision of services for offenders under the custody of

the department. The contract must address facility or program review and evaluation, accounting and

reporting standards, and reimbursement of the facility or programs,

{'Legislative
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Section 14. Section 53-30-326, MCA, is amended to read:

"53-30-326. Escape from custody. An offender is guilty of escape from-effisial-detention and shall
be punished as provided in 45-7-306 if, without proper authorization, ke the offender:

(1) fails to remain within the extended limits of his the offender’s confinement or fails to return
within the time specified to a community corrections facility or program to which ke the offender has been
assigned, sentenced, or transferred; or

(2) leaves his the offender’s place of employment or neglects or fails to return to the community

corrections facility or program after being specifically ordered to do so.”

NEW SECTION. Section 15. Repealer. Sections 46-23-401, 46-23-405, 46-23-411, 46-23-412,
46-23-421, 46-23-422, 46-23-426, 53-30-324, and 53-30-325, MCA, are repealed.

NEW SECTION. SECTION 16. COORDINATION INSTRUCTION. IF SENATE BILL NO. 109 AND |

[THIS ACT] ARE BOTH PASSED AND APPROVED, THEN THE AMENDED LANGUAGE IN 53-1-203(1)(E},

(F}, AND_(M)(1l} IN SENATE BILL NO. 1092, REFERENCE BILL AS AMENDED, IS VOID.

NEW SECTION. SECTION 17. SAVING CLAUSE. [THIS ACT] DOES NOT AFFECT RIGHTS AND

DUTIES THAT MATURED, PENALTIES THAT WERE INCURRED, OR PROCEEDINGS THAT WERE BEGUN

BEFORE [THE EFFECTIVE DATE OF THIS ACT].

-END-
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HOUSE BILL NO. 125
INTRODUCED BY GRADY
BY REQUEST OF THE DEPARTMENT OF CORRECTIONS

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING AND CLARIFYING INTERMEDIATE SENTENCING
OPTIONS; REVISING THE HOME ARREST LAW; REVISING THE LAW RELATING TO COMMUNITY
CORRECTIONS PROGRAMS AND FACILITIES; AMENDING SECTIONS 46-18-201, 46-18-1007,
46-18-1002, 46-18-1003, 53-1-203, 53-30-302, 53-30-303, 53-30-312, 53-30-313, 53-30-314,
53-30-315, 53-30-321, 53-30-322, AND 53-30-326, MCA; AND REPEALING SECTIONS 46-23-401,
46-23-405, 46-23-411, 46-23-412, 46-23-421, 46-23-422, 46-23-426, 53-30-324, AND 53-30-325,
MCA."

STATEMENT OF INTENT
A statement of intent is required for this bill because 53-1-203 gives the department of corrections

authority to adopt administrative rules relating to THE FUTURE BUILDING OR EXPANDING OF NEW

prerelease centers. The legislature intends the rules to address, at a minimum:

{1) a procedure for notifying residents in an area in which a new prerelease center or expansion
ot an existing center is contemplated;

(2} a procedure and timetable for public notice, public comment, and a public hearing on a new
prerelease center or expansion of an existing center; and

(3} siting criteria to be used to determine the suitability of a specific site for a new prerelease
center or expansion of an existing center.

THE RULES ARE NOT INTENDED TO ADDRESS PLANS THAT HAVE BEEN APPROVED BY A

COMMUNITY FOR A NEW OR EXPANDED PRERELEASE FACILITY ON [THE EFFECTIVE DATE OF THIS
ACT].

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 46-18-201, MCA, is amended to read:

"46-18-201. (Temporary) Sentences that may be imposed. (1) Whenever a person has been found

{ Legislative
ervices -1 - HB 126

Djvision
REFERENCE BILL
AS AMENDED



pum——

55th Legislature HBO125.04

1 guilty of an offense upon a verdict or a plea of guilty, the court may:

2 {a) defer imposition of sentence, except as provided in 61-8-714 and 61-8-722 for sentences for
3 driving under the influence of alcohol or drugs or as provided in 61-6-304, for a period, except as otherwise
4 provided, not exceeding 1 year for any misdemeanor or for a period not exceeding 3 years for any felony.
5 The sentencing judge may impose upon the defendant any reasonable restrictions or conditions during the
6 period of the deferred imposition. Reasonable restrictions or conditions may include:
7 (i} jail base release;
8 (i) jail time not exceeding 180 days;
9 (i) conditions for probation;

10 (iv) payment of the costs of confinement;

11 (v} payment of a fine as provided in 46-18-231;

12 {vi) payment of costs as provided in 46-18-232 and 46-18-233;

13 {vii) payment of costs of court-appointed counsel as provided in 46-8-113;

14 {viii} with the approval of the facility or program, an order that the offender he placed in a

15 community corrections facility or program as provided in 53-30-321;

16 {ix) with the approval of the prerelease center or prerelease program and confirmation by the

17 department of corrections that space is available, an order that the offender be placed in a prerelease canter

18 or prerelease program for a period not to exceed 1 vear;

19 {ix}{x) community service;
20 be{xi) home arrest as provided in Title 46, chapter 18, part 10;
21 beit{xii) any other reasonable conditions cansidered necessary for rehabilitation or for the protection

22 of society;

23 pei(xiii) payment of expenses for use of a judge pro tempoare or special master as proviged in

24 3-56-116; or

25 bei{xiv) any combination of the restrictions or conditions in subsections (1){(a)(i) through {3 Haxi
26 (1){a){xiii).
27 {b) suspend execution of sentence for a period up 10 the maximum sentence allowed or for a period

28 of 6 months, whichever is greater, for each particular offense. The sentencing judge may impose on the
29 defendant any reasonable restrictions or conditions during the period of suspended sentence. Reasonable

30 restrictions or conditions may include any of those listed in subsection (1){a).
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1 {¢] tmpose a fine as provided by law far the offense;
2 {d) require payment of costs as provided in 46-18-232 or payment of costs of court-appointed
3 counsel as provided in 46-8-113;
4 (e} impose a county jail or state prison sentence, as provided in Title 45, for the offense or commit
5 the defendant to the department of corrections for_a period not to exceed 5 years for placement in an
5 appropriate correctional institution or program;
7 (f) with the approval of the facility or program, order the offender to be pilaced in a community
8  corrections facility or program as provided in 53-30-321; ¢
9 (q) with the approval of the prerelease center or prerelease program_and_confirmation by the
10  department of corrections that space is_available, order the offender to be placed in a prerelease center or
11 prerelease program for a period not to exceed 1 vear; or
12 {g(h] impose any combination of subsections {1)(b) through {3348 (1)(g).
13 {2) in addition to any penalties imposed pursuant to subsection (1}, if the court finds that the victim
14 of the offense has sustained a pecuniary ioss, the court shall require payment of restitution to the victim
15 as provided in 46-18-241 through 46-18-249. If the court determines that the defendant is unable to pay
16 restitution, then it may impose, in addition to any other sentence, community service under 46-18-241.
17 (3) If a financial obligation is imposed as a condition under subsection {1}{a), sentence may be
18 deferred tor a period not exceeding 2 years for a misdemeanor or for a pertod not exceeding 6 years for
19 a felony, regardless of whether any other conditions are imposed,
20 {4} If any restrictions or conditions imposed under subsection {1}(a) or {1}(b) are violated, the court
21 shall consider any elapsed time and either expressly allow part or all of it as a credit again'st the sentence
22 or reject all or part as a credit. The court shall state its reasons in the order. Credit, however, must be
23 allowed for jail or home arrest time already served.
24 (8} Except as provided in 45-9-202 and 46-18-222, the imposition or execution of the first 2 years
25 of a sentence of imprisonment imposed under the following sections may not be deferred or suspended:
26 45-5-103,45-5-202(3) relatingto aggravated assault, 45-5-302(2), 45-5-303(2}, 45-5-401(2), 45-5-502(3},
27 45-5-503(2) and (3), 45-9-101{2}, (3}, and (5){d}, 45-9-102(4), and 45-9-103(2).
28 (6) Except as provided in 46-18-222, the imposition or execution of the first 10 years of a sentence
29 of imprisonment imposed under 45-5-102 may not be deferred or suspended.
30 (7) Except as provided in 48-18-222, imposition of sentence in a felony case may not be deferred
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in the case of a defendant who has been convicted of a felony on a prior occasien, whether or not the

2 sentence was imposed, imposition of the sentence was deferred, or execution of the sentence was
3 suspended.
4 (8} If the victim was less than 16 years old, the imposition or execution of the first 30 days of a
5 sentence of imprisonment imposed under 45-5-503, 45-5-504, 45-5-505, or 45-5-507 may not be deferred
6 or suspended. Section 46-18-222 does not apply to the first 30 days of the imprisonment.
7 {9) In imposing a sentence on a defendant convicted of a sexual or violent offense as defined in
8  46-23-502, the court may not waive the registration requirement provided in 46-18-254, 46-18-255, and
9 Title 46, chapter 23, part 5.
10 {10) A person convicted of a sexual offense, as defined in 46-23-502, and sentenced to
11 imprisocnment in the state prison shall enroll in the educational phase of the prison’s sexual offender
12 program.
13 {11} In sentencing a nonviolent felony offender, the court shall first consider alternatives to

14 imprisonment of the offender in the a state prison, including placement of the offender in a community

15 corrections facility or program or _a prerelease center or prerelease program. In considering alternatives to

16 imprisonment, the court shail examine the sentencing criteria contained in 46-18-225. If the court

17 subsequently sentences the offender is—subsequentlysentonced to the a state prison e—the-woemans
18 sorrectional-eystem, the court shall state 6 the reasons why alternatives it did not select an alternative to
19 imprisonment were-net-selested, based on the criteria contained in 46-18-225.

20 {12) Ii a felony sentence includes probation, the department of corrections shall supervise the

21 defendant unjess the court specifies otherwise.

22 46-18-201. {Effective July 1, 1997) Sentences that may be imposed. (1) Whenever a person has
23 been found guilty of an offense upon a verdict or a plea of guilty, the court may:

24 {a) defer imposition of sentence, except as provided in 61-8-714 and 61-8-722 for sentences for
25 driving under the influence of alcohol or drugs ar as provided in 61-6-304, for a period, except as otherwise
26 provided, not exceeding 1 year for any misdemeanor or for g period not exceeding 3 vears for any felony.
27 The sentencing judge may impose upon the defendant any reasonable restrictions or conditions during the
28 period of the deferred imposition. Reasonable restrictions ar conditions may include:

29 (i} jail base release;

30 {ii} jail ime not exceeding 180 days;
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(il conditions for probation;

(iv) payment of the costs of confinement;

(v} payment of a fine as provided in 46-18-231;

(vi) payment of costs as provided in 46-18-232 and 46-18-233;

{vii) payment of cests of court-appointed counsel as provided in 46-8-113;

{viii} with the approval of the facility or program, an order that the offender be placed in a
community corrections facility or program as provided in 53-30-321;

(ix) with the approval of the prerelease center or prerelease program and confirmation by the

department of corrections that space is available, an order that the offender be placed in a prerelease center

or prerelease program for a period not to exceed 1 vear;

H{x) community service;

}{xi) home arrest as provided in Title 46, chapter 18, part 10;

et (xil) any other reasonable conditions considered necessary for rehabilitation or for the protection
of society; _

i (xiii) payment of expenses for use of a judge pro tempore or special master as provided in
3-5-1186; or

{ifitIxiv) any combination of the restrictions or conditions in subsections (1){a){i} through Hakxii
(@) (xiii}.

{b) suspend execution of sentence for a period up to the maximum sentence allowed or for a periad
of 6 months, whichever is greater, for each particular offense, The sentencing judge may impose on the
defendant any reasonable restrictions or conditions during the period of suspended sentence, Reasonable
restrictions or conditions may include any of those listed in subsection (1 )(a)-.

{c) impose a fine as provided by law for the offense;

{d) require payment of costs as provided in 46-18-232 or payment of costs of court-appointed
counsei as provided in 46-8-113;

{e) impose a county jail or state prison sentence, as provided in Title 45, for the offense or commit

the defendant to the department of corrections for_a period not to exceed 5 years for placement in an

appropriate correctional institution or program;
{f} with the approval of the facility or program, arder the offender to he placed in a community

corrections facility or program as provided in 563-30-321; e+
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1 {q) with the approval of the prerelease center or prerelease program and confirmation by the

department of corrections that space is available, order the offender to be placed in a prerelease center or

prerelease program for a period not to exceed 1 vear; or

{gi(h) impose any combination of subsections {1){b) through B:& (1)(g}.
(2) In addition to any penalties imposed pursuant to subsection (1), if the court finds that the victim

of the offense has sustained a pecuniary loss, the court shall require payment of restitution to the victim

~N OO g AW N

as provided in 46-18-241 through 46-18-249. |f the court determines that the defendant is unable tc pay
8 restitution, then it may impose, in addition to any other sentence, community service under 46-18-241.
9 (3} If a financial obligation is imposed as a condition under subsection {1}{a), sentence may be
0 deferred for a period not exceeding 2 years for a misdemeanor or for a period not exceeding 6 years for
1 a felony, regardless of whether any other conditions are imposed.

12 (4} if any restrictions or canditions imposed under subsection (1}{a) or {1}{b) are viclated, the court
13 shall consider any elapsed time and either expressly allow part or all of it as a credit against the sentence
14  or reject all or part as a credit. The court shall state its reasons in the order. Credit, however, must be
15 allowed for jail or home arrest time already served.

16 {5) Except as provided in 45-9-202 and 46-18-222, the impaosition or execution of the first 2 years
17 of a sentence of imprisonment imposed under the following sections may not be deferred or suspended:
18 45-5-103,45-5-202(3) relating to aggravated assault, 45-5-302(2}, 45-5-303(2),45-56-401(2),45-5-502(3),
19 45-5-503(2) and (3}, 45-9-101(2), (3}, and (5){d), 45-9-102(4}, and 45-9-103(2).

20 (6) Except as provided in 46-18-222, the imposition or execution of the first 10 years of a sentence
21 of imprisonment imposed under 45-5-102 may not be deferred or suspended.

22 (7) Except as provided in 46-18-222, imposition of sentence in a felony case may not be deferred
23 in the case of a defendant who has been convicted of a felany on a prior occasion, whether or not the
24 sentence was imposed, imposition of the sentence was deferred, or execution of the sentence was
25 suspended.

26 (8) If the victim was less than 16 years old, the imposition or execution of the first 30 days of a
27 sentence of imprisonment imposed under 45-5-503, 45-5-504, 456-5-505, or 45-5-507 may not be deferred
28 or suspended. Section 46-18-222 does not apply to the first 30 days of the imprisonment.

29 {9) In imposing a sentence on a defendant convicted of a sexual or violent offense as defined in

30 46-23-502, the court may not waive the registration requirement provided in 46-18-254, 46-1B-255, and
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Title 46, chapter 23, part 5,

(10} A person convicted of a sexual offense, as defined in 46-23-502, and sentenced to
imprisenment in the state prison shall enroli in and cornplete the educational phase of the prison’s sexual
offender program.

(11} In sentencing a necnviolent felony offender, the court shall first consider alternatives to
imprisonment of the offender in the state prison, including placement of the offender in a community

corrections facility or program or a prerefease center or prerelease program. In considering alternatives to

imprisonment, the court shall examine the sentencing criteria contained in 46-18-225. If the court

subseguently sentences the offender is—subssguently-sertenced 10 the a state prison e~the—woemaenls
sorectional-system, the court shall state e the reasons why akernatives it did not select an alternative to

imprisonment wero-Rot-seiested, based on the criteria contained in 46-18-225.

(12] If a felony sentence includes probation, the department of corrections shall supervise the

defendant unless the court specifies otherwise.

-23{13) Except as provided in 46-18-222, a provision of this section that conflicts with 46-18-219

does not apply to a persen sentenced under 46-18-219."

Section 2. Section 46-18-1001, MCA, is amended to read:

"46-18-1001. Definitions. As used in this part, the following definitions apply:

{1) {a} "Home" means the temporary or permanent residence af an offender consisting of the
actual living area approved by the supervising authority.

(b} When more than one residence or family are located on a single piece of property, the term
does not include the residence of any other person who is not part of the social unit formed by the
offender’s immediate family,

{2) "Home arrest" means the use of a person’s home for purposes of confinement and home arrest

procedures and conditions imposed under this part. It does not include intensive supervision by the

department of carrections,

(3) "Monitoring device" means an electronic device or apparatus thatis-limited-in-capabilityto

capable of recording or transmitting information concerning the offender’s presence in or absence from the

home. The device must-be-minimaty-rtrusive may include an apparatus for testing the offender’s breath

for the presence of alcohol. A telephone alone is not a monitoring device.
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1 {4) "Supervising authority” meanss:

2 {a} in the case of an adult felon, the corrections—divicion-ofthe department of corrections;

3 {b] in the case of an adult misdemeanant, a court-approved entity other than the—orresctions
4  divisien—of the department of corrections; or;

5 {c) in the case of a juvenile, the juvenile probation division of the youth court or any other person
6 or entity appointed by the court.

-7 {5) "Violent felony offense” means deliberate homicide, mitigated deliberate homicide, negligent
8 homicide, aggravated assault, negligent vehicular assault, kidnapping, aggravated kidnapping, robbery.
9 sexual intercourse without consent, sexual abuse of children, arson, aggravated burglary, escape, any

10  criminal attempt to commit an enumerated offense, or conviction as a persistent felony offender when the

11 offender has a felony conviction for any of the listed offenses within the b-year period preceding the date

12 of the present conviction.”

13

14 Section 3. Section 46-18-1002, MCA, is amended 1o read:

15 "46-18-1002. Home arrest -- petition -- agreement. (1) An offender may petition a sentencing

16 court for an order directing that all or a portion of a sentence of imprisonment in-the-courtyjaHl-orstate

17 priser be served under conditions of home arrest. The term of home arrest may not exceed 6 months,

18 Petitions may be considered and ruled upon by the sentencing court prior to and throughout the term of
19 the offender’'s sentence.

20 (2} The petition must include:

21 la) either a statement by the department of corrections that it has a monitoring device available

22 for its use on the offender or information from the offender as to a private company that can and will

23 implement the home arrest, along with the name and credentials of the company and the type of monitoring

24 device to be used;

25 (b} the place of any employment of the offender and the name of the offender’s supervisor;

26 {c) if the offender has been accepted into one, a plan for participation in an educational, treatment,

27 or training program;

28 (d) the source and amount of any income of the offender: and
29 {e) the address at which the home arrest will occur and a list of any other persons who will reside

30 at that address during all or part of the home_arrest, their ages, and their relationship to the offender.

CLegislative
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wnposed-iorthe-offenderpursuanttodaw- refer the petition to the departrent-ot-corrections SUPERVISING
AUTHOQRITY. The department SUPERVISING AUTHQRITY shall review the petition and accept or reject the

offender for home arrest. If the offender is rejected, the sentencing judge shall dismiss the petition. !f the

offender is accepted, the sentencing judge may conduct a hearing on the petition and grant or deny the

petition. An order for home arrest must incorporate the home arrest plan, with any modifications by the

court, and require compliance with the plan. The clerk of court shall give the county attorney a copy of

the order.

{b}4) Heme-a

{(5) The offender shall file with the court the written and notarized consent to the home arrest

siagned by each adult who will reside with the offender during all or part of the home arrest."”
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Section 4. Section 46-18-1003, MCA, is amended to read:

"46-18-1003. Home arrest -- conditions -- fees -- consent of cohabitors. (1} A home arrestee must
he confined to his the arrestee’s home under canditions imposed by the sentencing court, which may
include but are not limited toc the following:

{a) The home arrestee must be confined to kis the arrestee’s home at all times except when:

(i) working at approved employment or traveling directly to and from employment;

{ii} seeking employment;

(iii) undergoing medical, psychiatric, or mental health treatment or participating in an approved
counseling or aftercare program;

{iv} attending an appreved educational institution or program approved by the supervising authority;

(v} attending a regularly scheduled religious service at a place of worship;

{vi} participating in an approved community service program; or

{vii) conforming to a schedule prepared by the supervising authority, specifically setting forth the
times when he the arrestee may be absent from the home and the locations where ke the arrestee may be

during those times.

«e}b) The home arrestee may not change the place of home arrest or the schedule without prior

approval of the supervising autharity.

td¥c) The home arrestee shall maintain a telephone eretherapproved in the home and the ordered

monitoring device in-the-heme-or on the arrestee’s person at all times.
te}(d) Conditions set by the court or the supervising authority may include:
{i} restitution;

{ii} supervision fees under 7-32-2245, 46-18-702, o+ 46-18-703, or 46-23-1031;

(liy any eof the conditions imposed on persons on probation or conditional discharge under

46-23-1011 or 48-23-1021.

supervising authority has reason to believe that the home arrestee has violated a condition of the home

arrest. Upon arrest, the supervising autharity shall notify the sentencing court and give the court a written

report on the violation. The court shall conduct a hearing and, if the violation is established, may revake
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the home arrest and reguire the hoeme arrestee to serve all or_a part of the sentence. If imposition of

sentence was suspended, the court may impose any sentence that could have been originally imposed.

Time spent under home arrest must be credited against any sentence to be served.

Section 5. Section 53-1-203, MCA, is amended to read:
"53-1-203. Powers and duties of department of corrections. (1) The department of corrections
shall:

(a) adopt rules necessary to carry out the purposes of 41-5-527 through 41-5-5289, rules necessary

for the siting, establishment, and expansion of prerelease centers, and rules for the admission, custody,

transfer, and release of persons in department programs except as otherwise provided by law. However;

ofpardons-and-parale- HOWEVER, RULES ADOPTED BY THE DEPARTMENT MAY NOT AMEND QR ALTER

THE STATUTORY POWERS AND DUTIES OF THE STATE BOARD OF PARDONS AND PAROLE. THE RULES

FOR THE SITING, ESTABLISHMENT, AND EXPANSION OF PRERELEASE CENTERS MUST STATE THAT

THE SITING 1S SUBJECT TO ANY EXISTING CONDITIONS, COVENANTS, RESTRICTIONS OF RECORD,

AND ZONING REGULATIONS ANB-MAY-NOT UTHIZE PROVASIONS- FOR-SRECIALUSE-RERMITS.

VARIANCES OR OTHER ZOMING-EXCERTIONS-FORTHE SITING. THE RULES MUST PROVIDE THAT A

PRERELEASE CENTER MAY NOT BE SITED AT ANY LOCATION WITHOUT COMMUNITY SUPPORT. THE

PRERELEASE SITING, ESTABLISHMENT, AND EXPANSIONMUST BESUBJECT TO, AND THE RULES MUST

INCLUDE, A REASONABLE MECHANISM FOR A DETERMINATION OF COMMUNITY SUPPORT OR

OBJECTION TO THE SITING OF A PRERELEASE CENTER IN THE AREA DETERMINED TO BE IMPACTED.

THE PRERELEASE SITING, ESTABLISHMENT, AND EXPANSION RULES MUST PROVIDE FOR A PUBLIC

HEARING CONDUCTED PURSUANT TO TITLE 2, CHAPTER 3.

{b) subject to the functions of the department of administration, lease or purchase lands for use

by institatiens correctional facilities and classify those lands to determine those that may be most profitably

used for agricultural purposes, taking into consideration the needs of all institutions correctional facilities

for the food products that can be grown or produced on the lands and the relative value of agricuftural

programs in the treatment or rehabilitation of the persons confined in the-Hhstitutions correctional facilities;
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(c) contract with private, nonprofit Montana corporations to establish and maintain
commupity-based prerelease centers for purposes of preparing inmates of the-Mentana a state prison who

are approaching parole eligibility or discharge for release into the community,_providing an aiternative

piacement for offenders who have violated parole, and providing a sentencing option for felony offenders

pursuant to 46-18-201. The centers shall provide a less restrictive environment than the prison whiie

maintaining adequate security. The centers must be operated in coordination with other department

correctional programs—

4. This subsection does not affect the department’'s authority 10 operate and maintain esmmuRity-basad
prerelease centers.

(d} utilize the staff and services of other state agencies and units of the Montana university system,
within their respective statutery functions, to carry out its functions under this title;

{e} propose programs to the legislature to meet the projected long-range needs of irstitutions

corrections, including programs and facilities for the diagresis—treatmant—care—and-aftergars custody,

supervision, treatment, and skill development of persons piaced in irstitutions correctional facilities or

programs;

(f) encourage the establishment of programs at the local and institutional state level for the
rehabilitation and education of adut felony offanders;

(g) administer all state and federal funds allocated i0o the department for youth in need of
supervision and delinquent youth, as defined in 41-5-103;

{h] collect and disseminate information relating to youth in need of supervision and delinquent
youth;

(i) maintain adequate data on placements that it funds in order to keep the legislature properly
informed of the specific information, by category, related to youth in need of supervision and delinquent
youth in out-of-home care facilities;

{j) provide funding for and place youth who are alleged or adjudicated to be delinquent or in need
of supervision and who are referred or committed to the department;

(k) administer youth correctional facilities;

() provide supervision, care, and control of youth released from a state youth correctional tacility;

and
(m} use to maximum efficiency the resources of state government in a coordinated effort ta:
| Legistative
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(i) provide for children in need of temporary protection or correctional services; and
(ii} coordinate and apply the principles of modern irstitutioral correctional administration to the

rettutiens-a facilities and programs administered by the department.

(2) The department and a private, nonprofit Montana corporation may not enter into a centract
under subsection {1){c) for a period that exceeds 10 years. The provisions of 18-3-104 and 18-4-313 that

limit the term of a contract do not apply to a contract authorized by subsection (1){c). PRIOR TO ENTERING

INTO A CONTRACT FOR A PERIOD QF 10 YEARS, THE DEPARTMENT SHALL SUBMIT THE PROPOSED

CONTRACT TO THE LEGISLATIVE AUDIT COMMITTEE. THE LEGISLATIVE AUDIT DIVISION SHALL

REVIEW THE CONTRACT AND MAKE RECOMMENDATIONS CRCOMMENTS TO THE LEGISLATIVE AUDIT

COMMITTEE. THE COMMITTEE MAY MAKE RECOMMENDATIONS OR _COMMENTS TO THE

DEPARTMENT. THE DEPARTMENT SHALL RESPOND TO THE COMMITTEE, ACCEPTING OR REJECTING

THE COMMITTEE RECOMMENDATIONS OR COMMENTS PRIOR TO ENTERING INTO THE CONTRACT.

(3} The department of corrections may enter into contracts with nonprofit corporations or
associations or privaie organizations to provide substitute care for youth in need of supervision and

delinquent yauth in youth care facilities."

Section 6. Section 53-30-302, MCA, is amended to read:

"53-30-302. Purpose. It is the purpase of this part to:

(1) encourage the development of community corrections facilities and programs by units of lacal
government, tribal governments, and nongovernmental agencies;

{2) reduce court commitments to the state peritentiary prisons through diversion of lew-risk;

nomuolentielony offenders determined appropriate by the community corrections board to community

corrections facilities and programs;

{3] reduce the use of jail space for offenders who need a structured environment, treatment,

counseling, and supervision but who may not require incarceration;

{4) provide a local facility for employed offenders so that they may maintain their employment

under a structured enviranment and receive treatment, counseling, and supervision;

£34(5) provide a procedure by which units of local government, tribal governments, and
nongovernmental agencies may provide corrections services to the sentencing courts; and

#4316) include citizen participation in the policymaking and program planning related to community
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1 corrections facilities and programs through the formation of local community corrections hoards.”
2
3 Section 7. Section 53-30-303, MCA, is amended to read:
4 "53-30-303. Definitions. As used in this part, unless the context requires otherwise, the following
5 definitions apply:
6 (1) "Community corrections board" means a community corrections board as provided in
7 53-30-312.
8 {2) "Community corrections facility or program” means a community-based or community-oriented
9  facility or program, other than a jail, that:
10 {a) is established by a local or tribal government and operated by a unit of local government, a
11 tribal government, or a nongovernmental agency; and
12 {b} provides programs and services to aid offenders in:
13 (i) abtaining and holding regular employment;
14 {ii) enrolling in and maintaining academic courses;
15 {iii} participating in vocational training programs;
16 liv) utilizing the resources of the community to meet their personal and family needs;
17 {vl obtaining the benefits of specialized treatment services that exist within the community; and
18 (vi) paying restitution or performing community restitution to crime victims.
19 “GH ' -
20
21
22
23
24
25
28
27
28 +4{3) "Department” means the department of corrections created in 2-15-2301.
29 {644} "Nongovernmental agency" means a person, private, nonprefit agency, corparation,

30 association, labor arganization, or other nongovernmental entity.
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{83(6) "Tribal government" means a federally recognized Indian tribe within the state of Montana.

B4(7) "Unit of local government” means a county, city, town, or city-county consolidated

government.”

Section 8. Section 53-30-312, MCA, is amended to read:

"53-30-312. Creation of community corrections boards -- membership -- appointment -- terms --
compensation. (1) A unit of focal government, the governing bodies of two or more units of local
government, or a tribal gavernment may establish a community corrections board.

{2} A community corrections board consists of aine three to seven members, must, when possible,
be gender-balanced and have racial parity, and must be-appointed-as-feliews nclude:

{a) one local law enforcement officer;

{—ene-sounty-attornoy;

{#(b) one probation and paroie officer; and

{hiH{c} two-members one member of the public.
{3} Members of a community corrections board must be Reminated-byreprosentatives-efunite—of
losal-government-ora-tribal-governmentand appointed by the distristcourtjudges chief executive officer

of the unit of iocal government or the tribal judges government in the judicial district in which community

carrections facilities or programs are established.
{4} Members of a community corrections board shall serve for a term of 4 years.
{6} Members of a community corrections board shall serve without compensation except as

otherwise decided by the units of local government or a tribal government.”
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Section 9. Section 53-30-313, MCA, is amended to read:

"53-30-313. Powers and duties of community corrections boards. (1) A community corrections
board may establish and enforce standards for:

{a) the operation of community corrections facilities and programs operated by the unit of local
government or a tribal government served by the community corrections board; and

(b} the conduct of offenders placed in local community corrections facilities and programs.

(2) The community corrections board, together with the-departrrent-and the judicial district, shall
establish procedures for screening offenders who are to be placed in the community corrections facility or
program. The screening must take into account the aptitude, attitude, and social and occupational skills of
the offender and the risk of harm the offender may present to hirsal the offender and others.

{3) A community corrections board may accept, reject, or reject after acceptance the placement
of any offender in the community corrections facility or program. If an oftender is rejected by the

community corrections board after initial acceptance, the o

sheriff of the county in which the facility or program is lacated must take custody of the offender. The

community corrections board shall notify in writing the sentencing judge who, after considering the board’s

reasons for rejection, shall appropriately modify the sentencing order.”

Section 10. Section 53-30-314, MCA, is amended 1o read:
"53-30-314. Community corrections facilities and programs operated by tribal governments. (1)
A tribal gavernment may establish, maintain, and cperate a community corrections facility or program to

serve the needs of offenders who are sentenced to the facility or program by a judge as provided in

53-30-321.

£31{2) A tribal government operating a community corrections facility or program may accept,
reject, or reject after acceptance the placement of any offender in the facility or program pursuant to an
agreement with a unit of local government, a nongovernmental agency, or a judicial district. If an offender

is rejected by the tribal government after initial appearance and the offender is a court referrai, the eHender
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must-beremandadto-the-custody-oi-the sheriff of the county in which the facility or program is located

must take custody of the offender. The tribal government shall notify in writing the sentencing judge who,

after considering the tribal government’s reasons for rejection, shall appropriately modify the sentencing

order."

Section 11, Section 53-30-315, MCA, is amended to read:

"63-30-315. Community corrections facilities and programs operated by nongovernmental
agencies. (1) Except as provided in subsection (2), a nongovernmental agency may establish, maintain, and
operate a community corrections facility or program to serve the needs of offenders who are sentenced to
the facility or program by a judge as provided in 53-30-321.

{2) A nongovernmental agency may not establish a community corrections facility or program

unless approved by the local community corrections board in a local government or tribal government that

has established a community corrections board.

{433} A nongovernmental agency operating a community corrections facility or program may
accept, reject, or reject after acceptance the placement of any offender in the facility or program pursuant
to a contract or agreement with a unit of local government, a tribal government, ar a judicial district. If an
offender is rejected by the nongovernmental agency after initial acceptance and the offender is a court

referral, the

a sheriff of the county in which the facility or

program is located must take custody of the oftender. The nengovernmental agency shall notify in writing

the sentencing judge who, after considering the agency’s reasons for rejection, shall appropriately modify

the sentencing order.”

Section 12. Section 53-30-321, MCA, is amended to read:

"53-30-321. Authority of judge to utilize community corrections facilities or programs —precedure
-~ restrictions. {1} Subject to the restrictions contained in subsection {3} {2}, a judge may order placement
of a-henviolsrtialony an offender in a community corrections facility or program operated by a unit of local
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government, a tribal government, or a nongovernmental agency. Kajudge-orders-plasamentetan-offender

at-tha

342} A judge may not order placement of an offender in a residential community corrections

tacility or program for a period exceeding 1 year. After completing the residential community corrections
portion of his a sentence, an offender shall serve the remainder of his the sentence under normai probation
supervision, if applicabie.

4431 An offender is not eligible for parole while serving a sentence in a community corrections
facility or program.

+6}+4) The probation and parote officers for the judicial district shall include in their presentence
report to the sentencing judge recommendations for utilization of a community correctional facility or

program that has been approved for use by the judicial district.”

Section 13. Section 53-30-322, MCA, is amended to read:

"53-30-322. Powers and responsibilities of department. —sulemaking-autharity: The department
shat may:

(1} with-the-getive-and-full-participation-ef-the upon the request of a local community carrections
board, establsh-minimum-standards—{or-the-eperation provide assistance in the planning of community

corrections facilities and programs epers ! 65al-goVerAMen
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community corrections facility or program for the provision of services for offenders under the custody of

the department. The contract must address facility or program review and evaluation, accounting anc

reporting standards, and reimbursement of the facility or programs:,

Section 14. Section 53-30-326, MCA, is amended to read:

"53-30-326. Escape from custody. An offender is guilty of esca.pe Hrom-offictaldetention and shall
be punished as provided in 45-7-306 if, without proper authorization, he the offender:

(1) fails to remain within the extended limits of his the offender’s confinement or fails to return
within the time specified to a community corrections facility or program to which he the offender has been
assigned, sentenced, or transferred; or

{2} leaves his the offender’s place of empioyment or neglects or fails to return to the community

corrections facility or program after being specifically ordered to do so.”

NEW SECTION. Section 15. Repealer. Sections 46-23-401, 46-23-405, 46-23-411, 46-23-412,
46-23-421, 46-23-422, 46-23-426, 53-30-324, and 53-30-325, MCA, are repealed.

NEW SECTION. SECTION 16. COORDINATION INSTRUCTION. |F SENATE BILL NO. 109 AND

ITHIS ACT] ARE BOTH PASSED AND APPROVED, THEN THE AMENDED LANGUAGE IN 53-1-203(1)(E},
{Fl. AND (M)(il} IN SENATE BILL NO. 109, REFERENCE BILL. AS AMENDED, 1S VOID.

NEW SECTION. SECTION 17. SAVING CLAUSE. [THIS ACT] DOES NOT AFFECT RIGHTS AND

DUTIES THAT MATURED, PENALTIES THAT WERE INCURRED, OR PROCEEDINGS THAT WERE BEGUN -

BEFORE |THE EFFECTIVE DATE OF THIS ACT].

-END-
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