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HOUSE BILL NO. 122 

INTRODUCED BY MCGEE 

BY REQUEST OF THE DEPARTMENT OF CORRECTIONS 

HBOl 22.01 

5 A BILL FOR AN ACT ENTITLED: "AN ACT REQUIRING A PRISONER IN THE LEGAL CUSTODY OF THE 

6 DEPARTMENT OF CORRECTIONS TO EITHER PAY A FILING FEE TO FILE A COMPLAINT IN A CIVIL 

7 PROCEEDING OR SUBMIT A CERTIFIED COPY OF THE PRISONER'S TRUST FUND ACCOUNT STATEMENT; 

8 PROVIDING THAT AN AWARD OF MONEY DAMAGES RECEIVED BY A PRISONER WHO WAS INJURED 

9 WHILE UNDER THE SUPERVISION OF THE DEPARTMENT OF CORRECTIONS BE SUBJECT TO 

10 GARNISHMENT FOR PAYMENT OF VICTIM RESTITUTION AND PER DIEM COSTS OF IMPRISONMENT; 

11 PROHIBITING PRISONERS FROM FILING COMPLAINTS WITH THE DEPARTMENT OF COMMERCE AGAINST 

12 PROFESSIONAL LICENSE HOLDERS OR WITH THE HUMAN RIGHTS COMMISSION; CLARIFYING THE USE 

13 OF AND PROVIDING LIMITATIONS ON THE ISSUANCE OF WRITS OF HABEAS CORPUS FOR INMATES 

14 TO TESTIFY IN CIVIL PROCEEDINGS; AND AMENDING SECTIONS 25-10-404, 37-1-308, 49-2-501, AND 

15 53-9-109, MCA." 

16 

17 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

18. 

19 NEW SECTION. Section 1. Prisoner attendance at civil proceeding prohibited -- exceptions --

20 costs. ( 1) A person incarcerated in a correctional facility of the department of corrections may not attend 

21 a civil proceeding unless the person is: 

22 (a) a respondent in a proceeding to terminate parental rights; or 

23 (b) a party to the civil proceeding and the court determines that the person will be substantially 

24 and irreparably prejudiced by not attending the civil proceeding. 

25 (2) A court may not issue a writ of habeas corpus ordering a person in the legal custody of the 

26 department of corrections to attend a court proceeding without first: 

27 (a) notifying the department and allowing the department 15 days to file a written objection; and 

28 (b) if requested, granting the department an opportunity to appear and present evidence that the 

29 person's attendance at the proceeding represents a security risk. 

30 (3) A person who requests that a person in the legal custody of the department of corrections 
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1 attend a civil proceeding shall pay all costs associated with security. 

2 

3 NEW SECTION. Section 2. Report by supervising authority required. (1) Subsequent to any 

4 judgment awarding money damages to a prisoner under the legal custody of the department of corrections, 

5 the prisoner's supervising authority shall, upon request of the court, submit a report i_dentifying: 

6 (a) the total costs incurred by the state or county during the prisoner's incarceration; 

7 (bl the criminal sentences imposed upon the prisoner, including: 

8 (i) the amount of restitution, if any, ordered in each sentence; 

9 (ii) the name and current address of each victim or other person to whom restitution is owed; 

1 O (iii) the amount of restitution paid by the incarcerated person; and 

11 (iv) the amount of restitution currently owed by the incarcerated person for each sentence. 

12 (2) The court shall provide a copy of the report to the prisoner, who has 15 days following receipt 

1 3 to file an objection. The court may hold a hearing to consider objections raised by the prisoner. 

14 (3) Upon compliance with the provisions of subsections (11 and (2), the court shall determine the 

15 amount of restitution and repayment for per diem costs owed by the prisoner. The court shall issue an 

1 6 order: 

17 (a) reducing the judgment awarding damages to the prisoner by the amount owed in restitution 

18 and repayment costs; and 

19 (bl ordering the party owing money damages to the prisoner to pay an amount equal to the 

20 restitution owed by the prisoner to the crime victims compensation and assistance account established in 

21 53-9-109 and to pay per diem costs owed by the prisoner. All restitution owned by the prisoner must be 

22 paid prior to payment of any per diem costs. 

23 

24 

25 

26 

27 

28 

29 

30 

Section 3. Section 25-10-404, MCA, is amended to read: 

"25-10-404. Poor persons not required to prepay fees -- definition. (1) Except as provided in 

sueseetieA subsections (3) and (6), a person may rnquest a waiver of fees by filing an affidavit, supported 

by a financial statement, stating that the person has a good cause of action or defense and is unable to pay 

the costs or procure security to secure the cause of action or defense. Except as provided in suesoetieA 

subsections (2) and (6). upon issuance of an order of the court or administrative tribunal approving a 

request for waiver of fees, the person may commence and prosecute or defend an action in any of the 
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1 courts and administrative tribunals of this state and the officers of the courts and administrative tribunals 

2 shall issue and serve all writs and perform all services in the action without demanding or receiving their 

3 fees in advance. 

4 (2) If a judge or presiding officer of an administrative tribunal is not available to approve a request 

5 for a waiver of fees prior to filing a pleading, the pleading must be filed subject to subsequent approval. 

6 If the request is subsequently denied, the fees must be paid before the case may proceed further. 

7 13) A person represented by an entity that provides free legal services to indigent persons is not 

8 required to file the financial statement required by subsection ( 1). 

9 14) The department of justice shall, by rule, prescribe the form of the financial statement required 

10 by subsection ( 1) for use in determining indigence. The form may require the disclosure of income and 

11 assets, including but not limited to the ownership of real and personal property, cash, and savings. 

12 (5) A prisoner in the legal custody of the department of corrections who files a complaint or appeals 

13 a judgment in a civil action or proceeding without prepaying the required fees or security shall, in addition 

14 to filing the affidavit required in subsection ( 1), submit a certified copy of the prisoner's trust fund account 

15 statement, obtained from the facility in which the prisoner is confined, for the 6-month period immediately 

16 preceding any filing. 

17 (6) If an indigent prisoner in the legal custody of the department of corrections files a civil 

18 complaint or an appeal from a civil judgment, the prisoner shall pay the total cost of the filing fee. If a 

19 Qrisoner is unable to pay the total filing fee, the court shall order the prisoner to make partial payments of 

20 any fees required by law when funds exist. The court shall consider the indigence policy of the department 

21 when determining whether funds exist. 

22 1]) A prisoner may not be prohibited from filing a civil complaint or appealing a civil judgment or 

23 criminal conviction because of lack of assets or money to pay the initial partial filing fee. The court shall 

24 dismiss an action if the prisoner fails to pay either the partial or full amount of the filing fee as ordered by 

25 the court. 

26 (8) As used in this section, "prisoner" means a person who is convicted of, sentenced for. or 

27 adjudicated delinquent for violations of criminal law or the terms and conditions of parole, probation. pretrial 

28 release, or a diversionary program and who is subject to incarceration, detention, or admission to any 

29 facility." 

30 
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Section 4. Section 37-1-308, MCA, is amended to read: 1 

2 "37-1-308. Unprofessional conduct -- complaint -- investigation -- immunity -- exception. (1) A 

3 person, government, or private entity may submit a written complaint to the department charging a licensee 

4 or license applicant with a violation of this part and specifying the grounds for the complaint. 

5 (2) If the department receives a written complaint or otherwise obtains information that a licensee 

6 or license applicant may have committed a violation of this part, the department may, with the concurrence 

7 of a member of the screening panel established in 37-1-307, investigate to determine whether there is 

8 reasonable cause to believe that the licensee or license applicant has committed the violation. A person or 

9 private entity, but not a government entity, filing a complaint under this section in good faith is immune 

1 O from suit in a civil action related to the filing or contents of the complaint. 

11 13) The provisions of subsections 11) and 12) do not apply to an individual who is incarcerated." 

Section 5. Section 49-2-501, MCA, is amended to read: 

12 

13 

14 "49-2-501. Filing complaints -- exception. ( 1) A complaint may be filed by or on behalf of any 

15 person claiming to be aggrieved by any discriminatory practice prohibited by this chapter. The complaint 

16 must be in the form of a written, verified complaint stating the name and address of the person, and the 

17 educational institution, financial institution, or governmental entity or agency alleged to have engaged in 

18 the discriminatory practice and the particulars of the alleged discriminatory practice. The commission staff 

19 may file a complaint in like manner when a discriminatory practice comes to its attention. 

20 (2) (a) Except as provided in 49-2-510 and subsection (2)(b) of this section, a complaint under this 

21 chapter must be filed with the commission within 180 days after the alleged unlawful discriminatory 

22 practice occurred or was discovered. 

23 (b) If the complainant has initiated efforts to resolve the dispute underlying the complaint by filing 

24 a grievance in accordance with any grievance procedure established by a collective bargaining agreement, 

25 contract, or written rule or policy, the complaint may be filed within 180 days after the conclusion of the 

26 grievance procedure if the grievance procedure concludes within 120 days after the alleged unlawful 

27 discriminatory practice occurred or was discovered. If the grievance procedure does not conclude within 

28 1 20 days, the complaint must be filed within 300 days after the alleged unlawful discriminatory practice 

29 occurred or was discovered. 

30 (c) Any complaint not filed within the times set forth A-efeift in this subsection (2) may not be 
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1 considered by the commission. 

2 (3) The provisions of subsections ( 1 I and (2) do not apply to an individual who is incarcerated." 

Section 6. Section 53-9-109, MCA, is amended to read: 

3 

4 

5 "53-9-109. Crime victims compensation and assistance account. ( 1) There is a crime victims 

6 compensation and assistance account in the state special revenue fund. There must be paid into this 

7 account 18% of the fines assessed and bails forfeited, except those paid to a justice's court, on all offenses 

8 involving a violation of chapter 3, part 1 of chapter 4, or chapters 5 through 10 of Title 61 that are a result 

9 of citations or tickets issued by the highway patrol. Except as provided in s1c113seetioR subsections (2) and 

10 ill, the money in the account must be used solely for the purposes of this part and for victims' assistance 

11 program coordination and planning provided by the division. 

12 (2) The fund balance in the account as of March 31 of each year is limited to $500,000. Whenever 

13 the fund balance on March 31 exceeds $500,000, the amount of the fund balance in excess of $500,000 

14 must be deposited in the general fund. (See compiler's comments for contingent termination of certain 

1 5 text.) 

16 (3) Funds deposited into the account pursuant to [section 21 must be distributed to a victim or 

1 7 person who is qualified to receive restitution. If funds are insufficient to satisfy the claims of all qualified 

18 victims or persons, the funds must be distributed on a pro rata basis to each qualified victim or person. 

19 If a qualified victim or person cannot be located, that victim's or person's share of restitution must be 

20 retained in the account." 

21 

22 NEW SECTION. Section 7. Codification instruction. (1) [Section 1] is intended to be codified as 

23 ari integral part of Title 25, chapter 1, part 1, and the provisions of Title 25, chapter 1, part 1, apply to 

24 [sections 1 ). 

25 (2) [Section 21 is intended to be codified as an integral part of Title 25, chapter 10, and the 

26 provisions of Title 25, chapter 10, apply to [section 2). 

27 -END-
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for HB0122. as introduced 

DESCRIPTION OF PROPOSED LEGISLATION: 
A bill for an act requiring a prisoner in the legal custody of the Department of 
Corrections to either pay a filing fee to file a complaint in a civil proceeding or submit 
a certified copy of the prisoner's trust fund account statement; providing that an award 
of money damages received by a prisoner who was injured while under the supervision of the 
Department of Corrections be subJect to garnishment for payment of victim restitution and 
per diem costs of imprisonment; prohibiting prisoners from filing complaints with the 
Department of Commerce against professional license holders or with the Human Rights 
Commission; clarifying the use of and providing limitations on the issuance of writs of 
habeas corpus for inmates to testify in civil proceedings. 

ASSUMPTIONS: 
1. This bill will reduce the cost of transporting inmates to court proceedings. 

Currently, there are approximately 30 court proceedings per year where an inmate has 
to be transported. The Department of Corrections (DOC) assumes that 50% of these 
trips could be avoided under this bill. However, there will be no corresponding 
cost savings because the correctional officers would be performing other regular 
duties in lieu of transporting inmates. This bill will increase safety to the 
facility and the public at large by reducing the number of inmates who must be 
supervised outside correctional facilities. 

2. New Section 3 of this bill will allow the DGC to recoup costs of incarceration from 
inmates who are awarded judgments. Two inmates have been awarded judgments in the 
last 6 years for a total of $9,259. The DOC assumes that it will recoup costs from 
one award to an inmate in the 1999 biennium. 

3. This bill will eliminate complaints filed by inmates against professionals. Over 
the past two years, there have been approximately 10 complaints filed by inmates. 
These complaints usually are filed against contracted medical personnel. Each 
complaint requires 1 day of work by the professional to respond to the complaint. 
The average hourly salary of DOC contracted medical professionals is $60. This will 
be a savings of $2,400 per year. 

4. This bill will also eliminate the number of Human Rights complaints filed by 
inmates. There are approximately 7 of these filed per year. There would be no 
fiscal savings to the DOC by eliminating these complaints. However, DOC legal and 
professional personnel would spend less time responding to frivolous complaints. 
Also, the backlog of work at the Human Rights Commission would be reduced. 

5. This bill has no impact on the Department of Administration. 

FISCAL IMPACT: 

Expenditures: 
Incarceration sos~ abatement 
Contracted Ser;~ces 

Total 

Funding: 
General Fund (01) 

FY98 
Difference 

(4,630) 
(2,400) 
(7,030) 

(7,030) 

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION: 
savings generated by this bill will continue into future years. 

Qc;.. . ._ j,_ u !':'b I - l 2 -"t ] 
DAVE LEWIS, BUDGET DIRECTOR DATE 
Office of Budget and Program Planning 

FY99 
Difference 

0 
(2,400) 
(2,400) 

(2,400) 

Fiscal Note for HB0122, as introduced 
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HOUSE BILL NO. 122 

INTRODUCED BY MCGEE 

BY REQUEST OF THE DEPARTMENT OF CORRECTIONS 

H80122.02 

APPROVED BY COM 
ON JUDICIARY 

5 A BILL FOR AN ACT ENTITLED: "AN ACT REQUIRING A PRISONER IN THE LEGAL CUSTODY OF THE 

6 DEPARTMENT OF CORRECTIONS TO EITHER PAY A FILING FEE TO FILE A COMPLAINT IN A CIVIL 

7 PROCEEDING OR SUBMIT A CERTIFIED COPY OF THE PRISONER'S TRUST FUND ACCOUNT STATEMENT; 

8 PROVIDING THAT AN AWARD OF MONEY DAMAGES RECEIVED BY A PRISONER WHO WAS INJURED 

9 WHILE UNDER THE SUPERVISION OF THE DEPARTMENT OF CORRECTIONS BE SUBJECT TO 

10 GARNISHMENT FOR PAYMENT OF VICTIM RESTITUTION, CHILD SUPPORT, AND PER DIEM COSTS OF 

11 IMPRISONMENT; PROHIBITING PRISONERS FROM FILING COMPLAINTS WITH THE DEPARTMENT OF 

12 COMMERCE AGAINST PROFESSIONAL LICENSE HOLDERS OR WITH THE HUMAN RIGHTS COMMISSION; 

13 CLARIFYING THE USE OF AND PROVIDING LIMITATIONS ON THE ISSUANCE OF WRITS OF HABEAS 

14 CORPUS FOR INMATES TO TESTIFY IN CIVIL PROCEEDINGS; ANG AMENDING SECTIONS 25-10-404, 

15 37-1-308, 49-2-501, AND 53-9-109, MCA; AND PROVIDING A RETROACTIVE APPLICABILITY DATE." 

16 

17 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

18 

19 NEW SECTION. Section 1 _ Prisoner attendance at civil proceeding prohibited -- exceptions --

20 costs, ( 1) A person incarcerated in a correctional facility of the department of corrections may not attend 

21 a civil proceeding IN WHICH THE PERSON IS A PARTY unless the 13ersen is: 

22 (a) THE PERSON IS a respondent in a proceeding to terminate parental rights; or 

23 (b) a paFt~· ta the aiYil pFaaaaain!I ana the court determines that the peFsan A PARTY will be 

24 substantially and irreparably prejudiced by not attending the civil proceeding. 

25 (2) A court may not issue a writ of habeas corpus ordering a person in the legal custody of the 

26 department of corrections to attend a court proceeding without first: 

27 (a) notifying the department and allowing the department 15 days to file a written objection; and 

28 (b) if requested, granting the department an opportunity to appear and present evidence that the 

29 person's attendance at the proceeding represents a security risk. 

30 (3) A person who requests that a person in the legal custody of the department of corrections 

~
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1 attend a civil proceeding shall pay all costs associated with security. 

2 

3 NEW SECTION. Section 2. Report by supervising authority required. (11 Subsequent to any 

4 judgment awarding money damages to a prisoner under the legal custody of the department of corrections, 

5 the prisoner's supervising authority shall, upon rnquest of the court, submit a report identifying: 

6 (a) the total costs incurred by the state or county during the prisoner's incarceration; 

7 (b) the criminal sentences imposed upon the prisoner, including: 

8 (ii the amount of restitution, if any, ordered in each sentence; 

9 (ii) the name and current address of each victim or other person to whom restitution is owea; 

1 O (iii) the amount of restitution paid by the incarcerated person; and 

11 (iv) the amount of restitution currently owed by the incarcerated person for each sentenceT~ 

12 {C) THE AMOUNT OF ANY CHILD SUPPORT OWED BY THE PRISONER. 

13 (2) The court shall provide a copy of the report to the prisoner, who has 15 days following receipt 

14 to file an objection. The court may hold a hearing to consider objections raised by the prisoner. 

15 (3) Upon compliance with the provisions of subsections (1) and (2), the court shall determine the 

16 amount of restitution, CHILD SUPPORT, and repavment for per diem costs owed by the prisoner. The court 

17 shall issue an order: 

18 (a) reducing the judgment awarding damages to the prisoner by the amount owed in restitutionL 

19 CHILD SUPPORT, and repayment costs; and 

20 (b) ordering the party owing money daimages to the prisoner to pay an amount equal to the 

21 restitution owed by the prisoner to the crime victims compensation and assistance account established in 

22 53-9-109, TO PAY ANY OUTSTANDING CHILD SUPPORT PAYMENTS TO THE DEPARTMENT OF PUBLIC 

23 HEALTH AND HUMAN SERVICES FOR DISBURSEMENT TO THE OBLIGEE, and to pay per diem costs owed 

24 by the prisoner. All restitution ewRe!l OWED by the prisoner must be paid prior to payment of any CHILD 

25 SUPPORT PAYMENTS. ALL CHILD SUPPORT OWED BY THE PRISONER MUST BE PAID PRIOR TO THE 

26 PAYMENT OF ANY per diem costs. 

Section 3. Section 25-10-404, MCA, is amended to read: 

27 

28 

29 "25-10-404. Poor persons not required to prepay fees -- definition. (1) Except as provided in 

30 Si,Jl3seetieR subsections (3) and (6), a person may request a waiver of fees by filing an affidavit, supported 

~
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1 by a financial statement, stating that the person has a good cause of action or defense and is unable to pay 

2 the costs or procure security to secure the cause of action or defense. Except as provided in su0seetion 

3 subsections (2) and (6), upon issuance of an order of the court or administrative tribunal approving a 

4 request for waiver of fees, the person may commence and prosecute or defend an action in any of the 

5 courts and administrative tribunals of this state and the officers of the courts and administrative tribunals 

6 shall issue and serve all writs and perform all services in the action without demanding or receiving t' ~ir 

7 fees in advance. 

8 (2) If a judge or presiding officer of an administrative tribunal is not available to approve a request 

9 for a waiver of fees prior to filing a pleading, the pleading must be filed subject to subsequent approval. 

10 If the request is subsequently denied, the fees must be paid before the case may proceed further. 

11 (3) A person represented by an entity that provides free legal services to indigent persons is not 

12 required to file the financial statement required by subsecticn ( 1). 

13 (4) The department of justice shall, by rule, prescribi; the form of the financial statement required 

14 by subsection (1) for use in determining indigence. The form may require the disclosure of income and 

15 assets, including but not limited to the ownership of real and personal property, cash, and savings. 

16 (5) A prisoner in the legal custody of the department of corrections who files a complaint or appeals 

17 a judgment in a civil action or proceeding without prepaying the required fees or security shall, in addition 

18 to filing the affidavit required in subsection (1), submit a certified copy of the prisoner's trust fund account 

19 statement, obtained from the facility in which the prisoner is confined, for the 6-month period immediately 

20 preceding any filing. 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

(6) If an indigent prisoner in the legal custody of the department of corrections files a civil 

complaint or an appeal from a civil judgment. the prisoner shall pay the total cost of the filing fee. If a 

prisoner is unable to pay the total filing fee. the court shall order the prisoner to make partial payments of 

any fees required by law when funds exist. The court shall consider the indigence policy of the department 

when determining whether funds exist. 

(7) A prisoner may not be prohibited from filing a civil complaint or appealing a civil judgment or 

criminal conviction because of lack of assets or money to pay the initial partial filing fee. The court shall 

dismiss an action if the prisoner fails to pay either the partial or full amount of the filing fee as ordered by 

the court. 

(8) As used in this section. "prisoner" means a person who is convicted of, sentenced for, or 
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adjudicated delinquent for violations of criminal law or the terms and conditions of parole, probation, pretrial 

2 release or a diversionary program and who is subject to incarceration, detention. or admission to any 

3 facility." 

4 

5 Section 4. Section 37-1-308, MCA, is amended to read: 

6 "37-1-308. Unprofessional conduct -- c;omplaint -- investigation -- immunity -- exception. (1) A 

7 person, government, or private entity may submit a written complaint to the department charging a licensee 

8 or license applicant with a violation of this part and specifying the grounds for the complaint. 

9 (2) If the department receives a written c:omplaint or otherwise obtains information that a licensee 

10 or license applicant may have committed a violati()n of this part, the department may, with the concurrence 

11 of a member of the screening panel established in 37-1-307, investigate to determine whether there is 

1 2 reasonable cause to believe that the licensee or license applicant has committed the violation. A person or 

13 private entity, but not a government entity, filin1~ a complaint under this section in good faith is immune 

14 from suit in a civil action related to the filing or c:ontents of the complaint. 

15 (3) The provisions of subsections ( 1) and (2) do not apply to an individual who is incarcerated AS 

16 A RESULT OF A CONVICTION FOR A CRIMINAL OFFENSE." 

17 

18 Section 5. Section 49-2-501, MCA, is amended to read: 

19 "49-2-501. Filing complaints -- exception. (1) A complaint may be filed by or on behalf of any 

20 person claiming to be aggrieved by any discriminatory practice prohibited by this chapter. The complaint 

21 must be in the form of a written, verified complaint stating the name and address of the person; and the, 

22 educational institution, financial institution, or governmental entity or agency alleged to have engaged in 

23 the discriminatory practice and the particulars of the alleged discriminatory practice. The commission staff 

24 may file a complaint in like manner when a discriminatory practice comes to its attention. 

25 (2) (a) Except as provided in 49-2-510 and subsection (2)(b) of this section, a complaint under this 

26 chapter must be filed with the commission within 180 days after the alleged unlawful discriminatory 

27 practice occurred or was discovered. 

28 (bl If the complainant has initiated efforts to resolve the dispute underlying the complaint by filing 

29 a grievance in accordance with any grievance prncedure established by a collective bargaining agreement, 

30 contract, or written rule or policy, the complaint may be filed within 180 days after the conclusion of the 
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1 grievance procedure if the grievance procedure concludes within 120 days after the alleged unlawful 

2 discriminatory practice occurred or was discovered. If the grievance procedure does not conclude within 

3 120 days, the complaint must be filed within 300 days after the alleged unlawful discriminatory practice 

4 occurred or was discovered. 

5 (c) Any complaint not filed within the times set forth Hefeifl in this subsection 12) may not be 

6 considered by the commission. 

7 (3) The provisions of subsections ( 1) and (21 do not apply to an individual who is incarcerated AS 

8 A RESULT OF A CONVICTION FOR A CRIMINAL OFFENSE." 

9 

Section 6. Section 53-9-109, MCA, is amended to read: 10 

11 "53-9-109. Crime victims compensation and assistance account. (1) There is a crime victims 

12 compensation and assistance account in the state special :evenue fund. There must be paid into this 

13 account 18% of the fines assessed and bails forfeited, except those paid to a justice's court, on all offenses 

14 involving a violation of chapter 3, part 1 of chapter 4, or chapters 5 through 10 of Title 61 that are a result 

15 of citations or tickets issued by the highway patrol. Except as provided in sul3ses~ieR subsections (2) and 

16 @, the money in the account must be used solely for the purposes of this part and for victims' assistance 

17 program coordination and planning provided by the division. 

18 (2) The fund balance in the account as of March 31 of each year is limited to $500,000. Whenever 

19 the fund balance on March 31 exceeds $500,000, the amount of the fund balance in excess of $500,000 

20 must be deposited in the general fund. (See compiler's comments for contingent termination of certain 

21 text.) 

22 (3) Funds deposited into the account pursuant to [section 2] must be distributed to a victim or 

23 person who is qualified to receive restitution. If funds are insufficient to satisfy the claims of all qualified 

24 victims or persons, the funds must be distributed on a pro rata basis to each qualified victim or person. 

25 If a qualified victim or person cannot be located, that victim's or person's share of restitution must be 

26 retained in the account." 

27 

28 NEW SECTION. Section 7. Codification instruction. (1) [Section 1] is intended to be codified as 

29 an integral part of Title 25, chapter 1, part 1, and the provisions of Title 25, chapter 1, part 1, apply to 

30 [sections 11. 

~
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1 (2) [Section 21 is intended to be codified as an integral part of Title 25, chapter 10, and the 

2 provisions of Title 25, chapter 10, apply to [section 2]. 

3 

4 NEW SECTION. SECTION 8. SEVERABILITY. IF A PART OF [THIS ACT] IS INVALID, ALL VALID 

5 PARTS THAT ARE SEVERABLE FROM THE INVALID PART REMAIN IN EFFECT. IF A PART OF [THIS ACT] 

6 IS INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART REMAINS IN EFFECT IN ALL VALID 

7 APPLICATIONS THAT ARE SEVERABLE FROM THE INVALID APPLICATIONS. 

8 

9 NEW SECTION. SECTION 9. RETROACTIVE APPLICABILITY. [SECTIONS 2, 4, AND 5) APPLY 

10 RETROACTIVELY, WITHIN THE MEANING OF 1-2-109, TO CAUSES OF ACTION THAT ACCRUED AND 

11 JUDGMENTS THAT OCCURRED AFTER JANUARY 1, 1990. 

12 -END-
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for HB0122, second reading - second house 

DESCRIPTION OF PROPOSED LEGISLATION: 
A bill for an act requiring a prisoner in the legal custody of the Department of 
Corrections to either pay a filing fee to file a complaint in a civil proceeding or s·.1bm.,t 
a certified copy of the prisoner's trust fund account statement; providing that money 
received by a prisoner be subject to garnishment for payment of victirr. rest:.tctioa, ch~ld 
support, and per diem costs of imprisonment; clarifying the use of and providing 
limitations on the issuance of writs of habeas corpus for inmates to testify in civil 
proceedings and providing an immediate effective date. 

ASSUMPTIONS: 
l. This bill could reduce the cost of transporting inmates to court proceedings. This 

savings is negligible. Currently, there are approximately 30 court proceedings per 
year where an inmate has to be transi:,orted. The Department of Corrections (DOC) 
assumes that 50% of these trips could be avoided under this bill. However, there 
will be no corresponding cost savings because the correctional officers would be 
performing other regular duties in lieu of transporting inmates. This bill will 
increase safety to the facility and the public at large by reducing the number of 
inmates who must be supervised outside correctional facilities. 

2. New Section 3 of this bill will allow the DOC to recoup costs of incarceration =rom 
inmates who receive money from any source. Two inmates have been awarded judgments 
in the last 6 years for a total of $9,259. The DOC assumes that it will recoup 
costs from one award to an inmate in the 1999 biennium. The department is unable to 
estimate the amount of money that inmates will receive from ether sources. 
Therefore the amount of money the courts will allow to be garnisheed for per diem 
costs of incarceration is unknown. 

3. This bill has no impact on the Department of Administration. 
4. This bill has no impact on the Department of Commerce. 

FISCAL :MPACT: 

Expenditures: 

Incarceration cost abatement 

Funding: 
General Fund (01) 

FY98 
Difference 

(4,630) 

(4,630) 

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION: 
savings generated by this bill will continue into future years. 

~u 

FY99 
Difference 

0 

0 

DlsVE LEWI:C;, BUDGE':' DI;'(ECTO? DATE LAN MCGEE, ?RIMJ"-v'Y SPONSOR 
ott1ce of Budget and Program Planning 

DA"'E 

Fiscal Note fer P.50122, sec8nd reading 
- second house 
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HOUSE BILL NO. 122 

INTRODUCED BY MCGEE 

BY REQUEST OF THE DEPARTMENT OF CORRECTIONS 

HB0122.02 

5 A BILL FOR AN ACT ENTITLED: "AN ACT REQUIRING A PRISONER IN THE LEGAL CUSTODY OF THE 

6 DEPARTMENT OF CORRECTIONS TO EITHER PAY A FILING FEE TO FILE A COMPLAINT IN A CIVIL 

7 PROCEEDING OR SUBMIT A CERTIFIED COPY OF THE PRISONER'S TRUST FUND ACCOUNT STATEMENT; 

8 PROVIDING THAT AN AWARD OF MONEY DAMAGES RECEIVED BY A PRISONER WHO WAS INJURED 

9 WHILE UNDER THE SUPERVISION OF THE DEPARTMENT OF CORRECTIONS BE SUBJECT TO 

10 GARNISHMENT FOR PAYMENT OF VICTIM RESTITUTION, CHILD SUPPORT, AND PER DIEM COSTS OF 

11 IMPRISONMENT; PROHIBITING PRISONERS FROM FILING COMPLAINTS WITH THE DEPARTMENT OF 

12 COMMERCE AGAINST PROFESSIONAL LICENSE HOLDERS OR WITH THE HUMAN RIGHTS COMMISSION; 

13 CLARIFYING THE USE OF AND PROVIDING LIMITATIONS ON THE ISSUANCE OF WRITS OF HABEAS 

14 CORPUS FOR INMATES TO TESTIFY IN CIVIL PROCEEDINGS; ANG AMENDING SECTIONS 25-10-404, 

15 37"1-308, 49-2-501, AND 53-9-109, MCA; AND PROVIDING A RETROACTIVE APPLICABILITY DATE." 

16 

17 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

c~~'!l'e 
~vision 

THERE ARE NO C~GES IN THIS BllL AND IT WllL NOT BE 
REPRINTED. PLEASE REFER TO SECOND READING COPY 
(YELLOW) FOR COMPLETE TEXT. 

- 1 -
THIRD READING 
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HOUSE BILL NO. 122 

INTRODUCED BY MCGEE 

HB0122.03 

At? ?RC·\lE'C a·:l :='·=:M 
CN J 1JDICIAR'1' 

2 

3 BY REQUEST OF THE DEPARTMENT OF CORRECTIONS 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT REQUIRING A PRISONER IN THE LEGAL CUSTODY OF THE 

6 DEPARTMENT OF CORRECTIONS TO EITHER PAY A FILING FEE TO FILE A COMPLAINT IN A CIVIL 

7 PROCEEDING OR SUBMIT A CERTIFIED COPY OF THE PRISONER'S TRUST FUND ACCOUNT STATEMENT; 

8 PROVIDING THAT A~I /\WARD OF MONEY DAMAGES RECEIVED BY A PRISONER Wi-10 WAS INJURED 

9 Wl-llbE U~IDER Tl-IE SUPERVISIO~I OF Tl-IE DEP/\RTME~JT OF CORRECTIONS BE SUBJECT TO 

10 GARNISHMENT FOR PAYMENT OF VICTIM RESTITUTION, CHILD SUPPORT, AND PER DIEM COSTS OF 

11 IMPRISONMENT; PROI-IIBITl~IG PRISO~IERS FROM FIU~IG COMPbAl~JTS WITI-I Tl-IE DEPARTMENT OF 

12 COMMERCE AGAl~IST PROFESSIO~IAb LICENSE MOLDERS OR WITI-I Tl-IE I-IUMA~I RIGI-ITS COMMISSION; 

13 CLARIFYING THE USE OF AND PROVIDING LIMITATIONS ON THE ISSUANCE OF WRITS OF HABEAS 

14 CORPUS FOR INMATES TO TESTIFY IN CIVIL PROCEEDINGS; ANG AMENDING SECTIO~IS SECTION 

15 25-10-404, :37 1 :308, 49 2 601, MID 6:3 9 109, MCA; AND PROVIDING A RETROACTIVE APPUCABIUTY 

16 AN IMMEDIATE EFFECTIVE DATE." 

17 

18 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

19 

20 NEW SECTION. Section 1. Prisoner attendance at civil proceeding prohibited -- exceptions --

21 costs. ( 1) A person incarcerated in a correctional facility of the department of corrections may not attend 

22 a civil proceeding IN WHICH THE PERSON IS A PARTY unles~ the 13ersen is: 

23 (a) THE PERSON IS a respondent in a proceeding to terminate parental rights; or 

24 (b) a 13arty ta the eiYil 13reeeeaing and the court determines that the 13erson A PARTY will be 

25 substantially and irreparably prejudiced by not attending the civil proceeding. 

26 (2) A court may not issue a writ of habeas corpus ordering a person in the legal custody of the 

27 department of corrections to attend a court proceeding without first: 

28 (a) notifying the department and allowing the department 15 days to file a written objection; and 

29 (bl if requested, granting the department an opportunity to appear and present evidence that the 

30 person's attendance at the proceeding represents a security risk. 

/.~Legislative 
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(3) A person who requests that a person in the legal custody of the department of corrections 

2 attend a civil proceeding shall pay all costs associated with security. 

3 

4 NEW SECTION. Section 2. Report by supervising authority required. ( 1) euasequent to any 

5 jud§ffient awardin§ ffieney daffia§eS to l.E a prisoner under the legal custody of the department of 

6 corrections BECOMES ENTITLED TO RECEIVE MONEY FROM ANY SOURCE, the prisoner's supervising 

7 authority shall, upon request of the eourt, suaffiit PREPARE a report identifying: 

8 (a) the total costs incurred by the state or county during the prisoner's incarceration; 

9 (b) the criminal sentences imposed upon the prisoner, including: 

1 O (i) the amount of restitution, if any, ordered in each sentence; 

11 (ii) the name and current address of each victim or other person to whom restitution is owed; 

12 (iii) the amount of restitution paid by the incarcerated person; and 

13 (iv) the amount of restitution currently owed by the incarcerated person for each sentenceT; 

14 (Cl THE AMOUNT OF ANY CHILD SUPPOIH OWED BY THE PRISONER. 

15 (2) The SUPERVISING AUTHORITY SHALL SUBMIT THE REPORT ALONG WITH A PETITION FOR 

16 GARNISHMENT TO THE COURT THAT SENTENCED THE PRISONER. THE COURT MAY ORDER 

17 GARNISHMENT OF THE PRISONER'S MONEY FOR THE PAYMENT OF RESTITUTION, CHILD SUPPORT, 

18 AND PER DIEM COSTS OF INCARCERATION OWED BY THE PRISONER. UPON RECEIPT OF THE PETITION, 

19 THE court shall provide a copy of the report to the prisoner, who has 15 days following receipt to file an 

20 objection. The court may hold a hearing to consider objections raised by the prisoner. 

21 (3) Upon compliance with the provisions olf subsections (1) and 12), the court shall determine the 

22 · amount of restitution, CHILD SUPPORT, and repayment for per diem costs owed by the prisoner. The court 

23 shall issue an order+, UP TO THE AMOUNT OF MONEY AVAILABLE, 

24 {a} redueing tho judgffient awarding daffia§es to the prisoner b•r the affiount owed in restitution. 

25 GMILP SI IPPOPT, and repayffient eosts; and 

26 (e} orderin§ the part'( owing ffione•,1 daR'lages to the wisoner to pa·r PAYMENT OF an amount equal 

27 to the restitution owed by the prisoner to the «sriffie ~·ietiffis 00R1ponsation and assistanee aeeount 

28 established in 6 :3 Q 109, TO PA¥ PERSON DESIGNATED UNDER 46-18-245 TO SUPERVISE THE MAKING 

29 OF RESTITUTION PAYMENTS, ANY OUTSTANDING CHILD SUPPORT PAYMENTS TO THE DEPARTMENT 

30 OF PUBLIC HEAL TH AND HUMAN SERVICES FOR DISBURSEMENT TO THE OBLIGEE, and~ per diem 
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costs owed by the prisoner. All restitution &Wttee OWED by the prisoner must be paid prior to payment 

2 of any CHILD SUPPORT PAYMENTS. ALL CHILD SUPPORT OWED BY THE PRISONER MUST BE PAID 

3 PRIOR TO THE PAYMENT OF ANY per diem costs. 

Section 3. Section 25-10-404, MCA, is amended to read: 

4 

5 

6 "25-10-404. Poor persons not required to prepay fees -- definition. (1) Except as provided in 

7 sueseetion aubsections (3) and (6), a person may request a waiver of fees by filing an affidavit, supported 

8 by a financial statement, stating that the person has a good cause of action or defense and is unable to pay 

9 the costs or procure security to secure the cause of action or defense. Except as provided in sueseetion 

10 subsections (2) and (6), upon issuance of an order of the court or administrative tribunal approving a 

11 request for waiver of fees, the person may commence and prosecute or defend an action in any of the 

12 courts and administrative tribunals of this state and the officers of the courts and administrative tribunals 

13 shall issue and serve all writs and perform all services in the action without demanding or receiving their 

14 fees in advance. 

15 (2) If a judge or presiding officer of an administrative tribunal is not available to approve a request 

16 for a waiver of fees prior to filing a pleading, the pleading must be filed subject to subsequent approval. 

17 If the request is subsequently denied, the fees must be paid before the case may proceed further. 

18 (3) A person represented by an entity that provides free legal services to indigent persons is not 

19 required to file the financial statement required by subsection ( 1). 

20 (4) The department of justice shall, by rule, prescribe the form of the financial statement required 

21 by subsection ( 1) for use in determining indigence. The form may require the disclosure of income and 

22 assets, including but not limited to the ownership of real and personal property, cash, and savings. 

23 (5) A prisoner in the legal custody of the department of corrections who files a complaint or appeals 

24 a judgment in a civil action or proceeding without prepaying the required fees or security shall, in addition 

25 to filing the affidavit required in subsection (1), submit a certified copy of the prisoner's trust fund account 

26 statement, obtained from the facility in which the prisoner is confined, for the 6-month period immediately 

27 preceding any filing. 

28 

29 

30 

(6) If an indigent prisoner in the legal custody of the department of corrections files a civil 

complaint or an appeal from a civil judgment, the prisoner shall pay the total cost of the filing fee. If a 

prisoner is unable to pay the total filing fee, the court shall order the Prisoner to make partia: payments of 
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any fees required by law when funds exist. The court shall consider the indigence policy of the department 

2 when determining whether funds exist. 

3 (7) A prisoner may not be prohibited from filing a civil complaint or appealing a civil judgment or 

4 criminal conviction because of lack of assets or money to pay the initial partial filing fee. The court shall 

5 dismiss an action if the prisoner fails to pay either the partial or full amount of the filing fee as ordered by 

6 the court. 

7 (8) As used in this section, "prisoner" means a person who is convicted of, sentenced for or 

8 adjudicated delinquent for violations of criminal law or the terms and conditions of parole, probation, pretrial 

9 release or a diversionary program and who is subject to incarceration, detention, or admission to any 

10 facility." 

Seetien 1. Seotion 37 1 308, MCA, is afTlended to read: 

11 

12 

13 "37 1 308. UnpFOfeesienal eend1,rnt een~plaint in..,estigatien imnumit•; e11eeptien. ( 1 I A 

14 person, §overnfTlent, or private entity fTlay s1:10fTlit a written eofTlplaint to tho dopartfTlent shar§in§ a licensee 

15 or license applisant with a violation of this part and spooifyin§ the grounds for tRo eornplaint. 

16 (2) II tRo department reoeives a written eomplaint or otherwise oetains inforfTlation that a licensee 

17 or lioonse applicant fTlay ha¥e eornrnittod a violation of this part, the departrnent fTlay, with the concurrence 

18 of a fTleFAeer ef the soreenin§ panel established in 37 1 307, im•estif!!ate to Eieterrnine whether there is 

19 reasonaele eause to eelie,•e that tRe lioenseo or lieense applieant has eoFRFRitteEi the violation. A person or 

20 private entity, eut not a fi!O' ernFAont entity, filinf!! a eofTlplaint uneer this seetion in §Ood faitR is irnrnune 

21 froA1 st1it in a ei·1il aetion related to 010 filin§ or ooAtents of tRo oefTlplaint. 

22 (3) The pro••isions of subseotions ( 1) and (2) de not appl { to an indi~•idual who is inoareerateEi AS 

23 A RESULT OF A GONVICTIO~j FOR A GRIMl~JAL OFFE~jSE." 

Seatien 6. Sootion 49 2 e01, MCA, is arnCJnded to road: 

24 

25 

26 "19 2 601. Filing eomplainte e11eeptien. (1) A eeA1plaint FflO't' be filed b'f er on bel9alf of an·r 

27 person elairnin§ to be D!l§rioved by any EiiserifTlinatory 13raetiee 13rohibitod by this ehaptor. Tho eofTlplaint 

28 FRt1st ee in the forfl'I of a written, 11erifi0Ei eofftplaint statin§ tRe naR1e ans aderess of tAe person, ans the, 

29 eEiueational institution, fiAanoial institution, or govc)rnfftontal entity or a§eno·( alleged ta have en§a§od IA 

30 tho EiiseriR1inatery praetiee and the 13artioulars of the alle§oEi Eiisorifftinatory praetiee. Tho eofftfftission staff 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

may file a oomplaiRt iR like maRRer when a discriminatory practice comes to its attentioR. 

(21 (al EiEcept as provided iR 49 2 slO aRd susseetioR (2)(13) of this sectioR, a complaint uRder this 

chapter must 13e filed '"''ith the eommission within 180 da·rs after the alleged uRlawful diserimiRatory 

practise oceurred or was diseo·,ored. 

(13) If the eomplainaRt has iRitiated efforts to resel'v'e the dispute ,mderlying the somplaint by filing 

a grievaRee iR accordaRce with aRy grie ... aRse procedure established b~· a eolleetive bargainiRg agreement, 

soRtr□ et, or writtoR rule or polisv, the complaint mav 13e filed withiR 180 davs after the coRclusion of the 

grie.•aneo prooeduro if tho grievaRse prosodurc coRcludcs within 120 days after the alleged unlawful 

diserimiRatery practise occurred or was disco'v'ered. If the grie,•aRce wocedure does Rot eoRelude withiR 

120 davs, the eomplaint must 130 filed within d00 da~·s after the ollcgcEI unlawful discriminator~• praetice 

occurred OF was Elisco-.•crod. 

(c) Anv complaint not filcEI witAin the times set forth herein in this subsection 12) may Rot be 

eonsiElereEI bv the commission. 

1:3) TAe pro'v'isions of sussections j1) and 12) Ela not apply to an individual • ...,Ao is incarcerated AS 

A RESULT 01= A CONVICTIO~I !=OR A CRIMINAL Ol=l=ENSE." 

Scotian 6. Section s:3 9 109, MCA, is amenEled to reaEI: 

"i;a 9 1 Q9. Crime ·.•iotims oompcnsation an El assistanoe aoeount. ( 1) There is a eriffie ·,•ietiffis 

□effiponsation anEI assistaneo aeeouRt iR tAe state speeial revenue fuRd. Thore ffiust be paiEI iRto this 

aeeouAt 18% of tAo fines assesses anEI bails forfeited, e1<0ept those paid to a justiee's court, OR all offeRses 

involviRg a violatioR of cha13ter :3, part 1 of cha13ter 4, or cha13ters e through 10 of Title 61 that are a rosult 

of citatioRs OF tiskets issued bv tAe hi§Away patrol. Except as provided iR subsectioR subsectioRs (2) aRd 

.@l:, tAe moRe'( iR the aecount must be used solelv for tAc purposes of this part and for victims' assistaRce 

13ro!JraR1 coordiRation aRd 13laRRin§ pro.,.ided bv the divisioR. 

(2) TAc fuRd balaRco iR tAe aeoouRt as of MareA a1 of oaeA 'roar is lifflited to $§00,000. WheRever 

tAo fuREI 13alaAee oA MarcA dl eJ(Ooeds $§00,000, tAe affiouRt ef the fund balaRee iR c1<0css of $§00,000 

ffitJSt be deposited iR the §eReral fund. {See eoffipiler's eomments for coRtingcnt termiRatioR of eertain 

{d) l=unds deposited iRto tAc aeeouRt pursuant to [scetioR 2] must be distributed to a viatiffi or 

perseR who is aualificd ts reseive restitution. If funds are insuffieieRt !O satisfy the slaims Jf all aualified 
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vietill'ls or 13ersons, the funds must 13e distri13uted on a 13ro rata basis to eaeh qualified ·.-ietill'l or 13erson. 

2 

3 

4 

If a qualified •tietill'l or 13orson oannot be loeated, that vietill'l's or 13ersen's share of restitution must be 

rotained in the aeeount." 

5 NEW SECTION. Section 4. Codification instruction. ( 1) [Section 1 I is intended to be codified as 

6 an integral part of Title 25, chapter 1, part 1, and the provisions ot Title 25, chapter 1, part 1, apply to 

7 [sections 1]. 

8 (2) [Section 21 is intended to be codified as an integral part of Title 25, chapter 10, and the 

9 provisions of Title 25, chapter 10, apply to [section 2]. 

10 

11 NEW SECTION. SECTION 5. SEVERABILITY. IF A PART OF [THIS ACTl IS INVALID, ALL VALID 

12 PARTS THAT ARE SEVERABLE FROM THE INVALID PART REMAIN IN EFFECT. IF A PART OF [THIS ACTl 

13 IS INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART REMAINS IN EFFECT IN ALL VALID 

14 APPLICATIONS THAT ARE SEVERABLE FROM THE INVALID APPLICATIONS. 

15 

16 m;w SEGTIO~L S!;;CTION 9. R!;;TROACTl'I!;; APPLICABlblTY. ISEGTIO~lS 2, 4. /\~m 61 APPLY 

17 RETRO/\CTIVELY, WITI-IIN Tl-IE MEA~mlG m= 1 2 108, TO C/\USES OF /\CTlml TI-I/\T ACCRUED Mm 

18 JUElGME~ffS Ti-1/\T OCCURRED /\FTER JANUARY 1, 1 QQO. 

19 

20 NEW SECTION. SECTION 6. EFFECTIVE DATE. !THIS ACT! IS EFFECTIVE ON PASSAGE AND 

21 APPROVAL. 

22 -END-
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2 

3 

4 

HOUSE BILL NO. 122 

INTRODUCED BY MCGEE 

BY REQUEST OF THE DEPARTMENT OF CORRECTIONS 

HB0122.03 

5 A BILL FOR AN ACT ENTITLED: "AN ACT REQUIRING A PRISONER IN THE LEGAL CUSTODY OF THE 

6 DEPARTMENT OF CORRECTIONS TO EITHER PAY A FILING FEE TO FILE A COMPLAINT IN A CIVIL 

7 PROCEEDING OR SUBMIT A CERTIFIED COPY OF THE PRISONER'S TRUST FUND ACCOUNT STATEMENT; 

8 PROVIDING THAT AN AWARD OF MONEY DAMAGES RECEIVED BY A PRISONER Wi-10 WAS l~J.JURED 

9 Wl-llbE I,mDER Tl-IE SUPERVISION OF Tl-IE DEPARTMHIT oi; CORRECTIOPIS BE SUBJECT TO 

10 GARNISHMENT FOR PAYMENT OF VICTIM RESTITUTION, CHILD SUPPORT, AND PER DIEM COSTS OF 

11 IMPRISONMENT; PROl-ll8ITl~Jc;; PRISOPJeRS FROM FlblN(;, COMPbAl~JTS WITI-I Tl-IE DEPARTMEPJT OF 

12 COMMERCE AGAIPIST PROFESSIOPIAb blCePISE I-IObDERS OR ':VITI-I Tl-IE I-IUMAN RIGI-ITS COMMISSIOPI; 

13 CLARIFYING THE USE OF AND PROVIDING LIMITATIONS ON THE ISSUANCE OF WRITS OF HABEAS 

14 CORPUS FOR INMATES TO TESTIFY IN CIVIL PROCEEDINGS; ~ AMENDING SECTIOPIS SECTION 

15 25-10-404,a7 1 ao8,4Q 2 e01,APJDea Q 109,MCA;ANDPROVIDINGARETROAGTIVEAPPLICABILITY 

16 AN IMMEDIATE EFFECTIVE DATE." 

17 

18 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

19 

20 NEW SECTION. Section 1. Prisoner attendance at civil proceeding prohibited -- exceptions --

21 costs. ( 1) A person incarcerated in a correctional facility of the department of corrections may not attend 

22 a civil proceeding IN WHICH THE PERSON IS A PARTY unless the f.l8Fsen is: 

23 (a) THE PERSON IS a respondent in a proceeding to terminate parental rights; or 

24 (b) a f.!aFt'( te tl:le eivil J;lFBeeedin!l and the court determines that tl:le f.!ernen A PARTY will be 

25 substantially and irreparably prejudiced by not attending the civil proceeding. 

26 (2) A court may not issue a writ of habeas corpus ordering a person in the legal custody of the 

2 7 department of corrections to attend a court proceeding without first: 

28 (a) notifying the department and allowing the department 15 days to file a written objection; and 

29 (b) if requested, granting the department an opportunity to appear and present evidence that the 

30 person's attendance at the proceeding represents a security risk. 
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13) A person who requests that a person in the legal custody of the department of corrections 

2 attend a civil proceeding shall pay all costs associated with security. 

3 

4 NEW SECTION. Section 2. Report by supervising authority required. 11) Sui:Jseeiuent to an·,• 

5 juElgR1ent awarEling FReney sarnages to !.E a prisoner under the legal custody of the department of 

6 corrections BECOMES ENTITLED TO RECEIVE MONEY FROM ANY SOURCE, the prisoner's supervising 

7 authority shall, u'3en reeiuost of the oourt, sul:lR'lit PREPARE a report identifying: 

8 la) the total costs incurred by the state or county during the prisoner's incarceration; 

g (b) the criminal sentences imposed upon the prisoner, including: 

1 O (i) the amount of restitution, if any, ordered in each sentence; 

11 (ii) the name and current address of each victim or other person to whom restitution is owed; 

12 (iii) the amount of restitution paid by the incarcerated person; and 

1 3 liv) the amount of restitution currently owed by the incarcerated person tor each sentencea~ 

14 (C) THE AMOUNT OF ANY CHILD SUPPORT OWED BY THE PRISONER. 

15 (2) The SUPERVISING AUTHORITY SHALL SUBMIT THE REPORT ALONG WITH A PETITION FOR 

16 GARNISHMENT TO THE COURT THAT SENTENCED THE PRISONER. THE COURT MAY ORDER 

17 GARNISHMENT OF THE PRISONER'S MONEY FOF~ THE PAYMENT OF RESTITUTION, CHILD SUPPORT, 

18 AND PER DIEM COSTS OF INCARCERATION OWED BY THE PRISONER. UPON RECEIPT OF THE PETITION, 

19 THE court shall provide a copy of the report to the prisoner, who has 15 days following receipt to file an 

20 objection. The court may hold a hearing to consider objections raised by the prisoner. 

21 13) Upon compliance with the provisions of subsections 11) and (2), the court shall determine the 

22 amount of restitution, CHILD SUPPORT, and repayment for per diem costs owed by the prisoner. The court 

23 shall issue an order+, UP TO THE AMOUNT OF MONEY AVAILABLE, 

24 ~a) res1:1eing tAo j1:JElgR1ent awarsing Elan,agos to tho ,:irisonor i:Jv tho aR101:Jnt e voe in restitution. 

25 GI-Ill o SUPPOFH, ans re,:iavR1ont easts; ans 

26 (l:l) orsering tho '3artv owing n,onoy sarnages to the ,:irisener te ,:ia·; PAYMENT OF an amount equal 

27 to the restitution owed by the prisoner to the oriFRe •~iotiR1s eoR1,:iensatien ans assistanee aeeeunt 

28 estai:JlishoEl in 63 9 109, TO PA¥ PERSON DESIGNATED UNDER 46-18-245 TO SUPERVISE THE MAKING 

29 OF RESTITUTION PAYMENTS, ANY OUTSTANDING CHILD SUPPORT PAYMENTS TO THE DEPARTMENT 

30 OF PUBLIC HEALTH AND HUMAN SERVICES FOR DISBURSEMENT TO THE OBLIGEE, and~ per diem 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

costs owed by the prisoner. All restitution &WfteEI OWED by the prisoner must be paid prior to payment 

of any CHILD SUPPORT PAYMENTS. ALL CHILD SUPPORT OWED BY THE PRISONER MUST BE PAID 

PRIOR TO THE PAYMENT OF ANY per diem costs. 

Section 3. Section 25-10-404, MCA, is amended to read: 

"25-10-404. Poor persons not required to prepay fees -- definition. (1) Except as provided in 

sueseotioA subsections (31 and (6), a person may request a waiver of fees by filing an affidavit, supported 

by a financial statement, stating that the person has a good cause of action or defense and is unable to pay 

the costs or procure security to secure the cause of action or defense. Except as provided in suesestioA 

subsections (2) and (6), upon issuance of an order of the court or administrative tribunal approving a 

request for waiver of fees, the person may commence and prosecute or defend an action in any of the 

courts and administrative tribunals of this state and the officers of the courts and administrative tribunals 

shall issue and serve all writs and perform all services in the action without demanding or receiving their 

fees in advance. 

(2) If a judge or presiding officer of an administrative tribunal is not available to approve a request 

for a waiver of fees prior to filing a pleading, the pleading must be filed subject to subsequent approval. 

If the request is subsequently denied, the fees must be paid before the case may proceed further. 

(3) A person represented by an entity that provides free legal services to indigent persons is not 

required to file the financial statement required by subsection ( 11. 

(4) The department of justice shall, by rule, prescribe the form of the financial statement required 

by subsection ( 1) for use in determining indigence. The form may require the disclosure of income and 

assets, including but not limited to the ownership of real and personal property, cash, and savings. 

(5) A prisoner in the legal custody of the department of corrections who files a complaint or appeals 

a iudgment in a civil action or proceeding without prepaying the required fees or security shall, in addition 

to filing the affidavit required in subsection (1 !, submit a certified copy of the prisoner's trust fund account 

statement, obtained from the facility in which the prisoner is confined, for the 6-month period immediately 

preceding any filing. 

(6) If an indigent prisoner in the legal custody of the department of corrections files a civil 

29 complaint or an appeal from a civil iudgment, the prisoner shall pay the total cost of the filing fee. If a 

30 prisoner is unable to pay the total filing fee, the court shall order the prisoner to make partial payments of 
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any fees required by law when funds exist. The court shall consider the indigence policy of the department 

2 when determining whether funds exist. 

3 (7) A prisoner may not be prohibited from filing a civil complaint or appealing a civil judgment or 

4 criminal conviction because of lack of assets or money to pay the initial partial filing fee. The court shall 

5 dismiss an action if the prisoner fails to pay either the partial or full amount of the filing fee as ordered by 

6 the court. 

7 (Bl As used in this section, "prisoner" means a person who is convicted of, sentenced for, or 

8 adjudicated delinquent for violations of criminal law or the terms and conditions of parole, probation, pretrial 

g release, or a diversionary program and who is subject to incarceration, detention, or admission to any 

10 facility." 

Seetien 4. 6eetion a7 1 aos, MCA, is aFAeneleel to reael: 

11 

12 

13 "a7 1 308. IJnpFofeHional eene1:1ot eofflpleint in•,•e&tigation iFF1FF11:1nity e11oeption. ( 1 I A 

14 13erson, goyernFRent, or 13riYate entity FAay suemit a written ooFRplaint to ti=le elepartFRent ei=larging a lieensee 

15 or lioense applieant witi=l a violation of ti=lis part and speoif·;ing ti=le grounels fer ti=le eemplaint. 

16 (2) If ti=le Elepartment reeei•res a ....,ritten eernplaint er eti=lorwise eetains inferFRation ti=lat a lieensee 

17 er lieense a13plieant FRav i=laYe eoFAFAitteel a Yielation ef ti=lis part, the ele13artFRent ma'(, with the oenmmenee 

18 et a memeer of the soreenin9 panel estalalished in a7 1 307, in-.,esti9ate to determine wi=leti=ler ti=lero is 

19 reasenaele eat1se te believe that tho lioonsee er lieense a1313lieant has eeFAmittea tho vieletien. /\ J;1ersen er 

20 13riYate entity, out not a geYernFRont entit1;, filing cI eoFAplaint under ti=lis soetien in gooEI faith is iFAFAune 

21 froFA suit in a oivil aotion rolateel te the filing er eontents et ti=le oeFAplaint. 

22 j.!l Ti=lo pro•,isions et sueeeetiens Ill anel j:2) ele net apply to an individual who is ineareerateel AS 

23 /\ ~ESULT oi;: A CONlJICTlml i;:QR A CRIMl~IAL oi;:i;:i;~JSE." 

24 

Seetien 6, Seetien 49 2 601, MCA, is aFA1~neleel to reael: 25 

26 "49 2 601. Filing eamplainte 011ooption. (11 /\ eeFA13laint FAa'( Do fileel ever en eehalf ef anv 

2 7 persen elaiFAing te ee a9grieveel 13y any elieeriminateP( 13raetiee 13rehieited 13•1 this eha13ter. The oemplaint 

28 FAust ee in the ferFA ef a written, \•Brifieel eomplaint statin9 the naFRe anel adsress ef ti=le 13erson, anel tt:ie, 

29 ·eeluoatienal institutien, finanoial institutien, er goY11rnFRental entit•; er agene·,· alle9es to !=lave enga9es In 

30 the siseriminateP; praetiee ans tt:ie partieulars ef thu alleges siseriminateP; 13raetioe. The eemmissien staff 

CLegis/!111•~ 
)Serv,ca 
'\_!!ivision 

- 4 - HB 122 



55th Legislature HB0122 03 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

ffia•; lile a eeffiplaint in lil1e ffianner w"1en a eliseriminatery praetIee eomes te its attention. 

(2) (al E11eept as provided in 49 2 e 1 Q ane sueseetion I2Hhl of t"1is seotion, a eoffiplaint under this 

ohapter must he filed witA the eommission within 1 BO da;'S after the alleged unlawful discriminatory 

prastieo osourred or was diseevoree. 

le) If t"1e eeAlplainant Aas initiated efforts to resolve tho dispute underl•;in!'J the eeAlplaint by filing 

a !'JFievanso in aeeordanso witA any !'JFiO¾'anee prooedure esta0lished by a oelleeti¾'O aar§ainin!'J a§reement, 

sentraot, or written rule er polis•,•, the eeffiplaint may 00 filed v,•itl=iin 1 BQ da;•s after tl=ie eonolusion of tho 

€Jrio¾'anso prooeeure if the !'JFioYanoe 13roeeduro eonoludes within 120 days after the alleged unla•vful 

eiissriFRinatsry 13raetiss sseuFFed er was Eliseovereel. If the !'JFie•~anee preoeelure elees not eonolude within 

120 days, the 00Al13laint AlUSt ho filed wiH1in aoo Elays aher the allB!'JOB unlawful eiseriminatery praotiee 

oeeurred or was disoo•,•oroel. 

le) Any eoAlplaint net fileel within tho tiAlBS set ferth herein in this su0seetion 121 Fflay net he 

eensieieroel hy tl=ie eemmissien. 

(al Tl=ie proYisions ef suhseetiens I 1) anel I 2) Ela net apply to an indiYieiual wl=io is ineareerated AS 

A Al!SblLT OF A GO~NIGTION FOR A CRIMl~lAL OFFl!~ISe." 

Seetien i. Seetien ea Q 1 QQ, MCA, is affleneled ta reael: 

"63 9 1 g9, C,iFRe \·ietiFRe eeFRpeneatien and ae&ietanee aeeewnt. (1 l Tl=iere is a eriFAe 1,•iotims 

19 eoffipensatien anel assistanee aeeeunt in the state s13eoial roYenue funel. There fflust 00 paid inte tl=iis 

20 aeoeunt 18% ef tl=ie fines assessed and hails ferfeiteel, ei1eept these 13aid ta a justiee's eeurt, en all effenses 

21 in•,el¾•in!'J a vielatien ef el=ia,:,ter 3, ,:,art 1 ef el=ia,:,ter 4, er el=ia,:,ters Ii tl=ireu§h 10 ef Title 61 that are a result 

22 ef eitatiens er tiol10ts issued b;· the high•,••a'f ,:,atrel. eH0013t as 13rovidod in sueseetien subseotions 121 anel 

23 @l_, tho fflonoy in tl=io aeeeunt FflUOt be used solol'f for the 13ur110s0s ef this 11art anei for •,ietiFfls' ass;,staneo 

24 f3F8§FaR=I eeeF8ina1ieA and 13lanning 13re 1i8eel Bv tAe 8ivisieR. 

25 121 Tl=ie funel balanee in tl=le aooeunt as of Marel=i a1 ef eael=1 •1·oar is liffiiteel ta $eQQ,QOQ. Wl=ienover 

26 tl=io tune 0alan00 en Marsh 31 e11ooede $iiQQ,QQQ, the affiount ef tl=ie funs halanee in 011eoss ef $ iiQQ,QQQ 

27 ffiUSt ee ele130sitod in tl=ie general funel. (Seo oeffipiler's eeff1Ff1Bnts fer oontin§ont terffiinatien of eertain 

28 te-KH 

29 13) Funes elopesiteel into the aoeeunt pursuant ta !seetien 2) FflUSt ho Elistributeel ta a •,•istiffi or 

30 aerson whe is aualifieel ta roooive restitutien. If funds are insuffieiont to satisfy tl=ie slaiffis of all aualifieel 

- 5 - HB 122 



5 5th Legislature HBOl 22.03 

vietiFRs or aeFsons, tAe hmes ,i:rnst BO eistriB1:1tee on a are Fata Basis to eaoA a1:1ali#iee vietiFR OF aerson. 

2 I# a a1:1ali#iee YiotiFR OF eorson eannot Be leoateel, tAat YiotiFR's or eerson's sAare o# restitutien FR1:1st ee 

3 retainoe in tl:\e aeee1:1nt." 

4 

5 NEW SECTION. Section 4. Codification instruction. ( 1) [Section 1] is intended to be codified as 

6 an integral part of Title 25, chapter 1, part 1, and the provisions of Title 25, chapter 1, part 1, apply to 

7 [sections 1 ]. 

8 (2) [Section 21 is intended to be codified as an integral part of Title 25, chapter 10, and the 

9 provisions of Title 25, chapter 10, apply to [section 2]. 

10 

11 NEW SECTION. SECTION 5. SEVERABILITV. IF A PART OF [THIS ACT) IS INVALID, ALL VALID 

12 PARTS THAT ARE SEVERABLE FROM THE INVALID PART REMAIN IN EFFECT. IF A PART OF [THIS ACT) 

13 IS INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART REMAINS IN EFFECT IN ALL VALID 

14 APPLICATIONS THAT ARE SEVERABLE FROM THE INVALID APPLICATIONS. 

15 

16 NEW SEGTIO~I. S&CTIQN 9. R&TROACTI¥& APPLICAlilblTY. [SECTIO~H, :!, 4, A~m el APPL¥ 

17 RETROAGTIVEb¥, 'NITi-1I~1 Tl-IE MEA~mlG OF 1 :! 109, TO CAUSES OF ACTION TI-IAT AGCRUEO A~m 

18 JUOGMENTS Ti-1,/\T OGGURREQ AFTER JA~IU.O,RY 1, 1999. 

19 

20 NEW SECTION. SECTION 6, EFFECTIVE DATE. !THIS ACT] IS EFFECTIVE ON PASSAGE AND 

21 APPROVAL. 

22 -E:ND-

'~Leglsl!"i•e 
Yerv,ca 

D vision - 6 - HB 122 



FREE CONFERENCE COMMITTEE 
on House Bill 122 

Report No. 1, April 17, 1997 

Mr. Speaker and Mr. President: 

Page 1 of 3 

We, your Free Conference Committee met and considered House Bill 122 (reference copy -
salmon) and recommend that House Bill 122 be amended as follows: 

1. Title. 
Following: line 12 
Insert: "PROHIBITING PRISONERS FROM FILING COMPLAINTS WITH THE 

DEPARTMENT OF COMMERCE AGAINST CERTAIN PROFESSIONALS;" 

2. Title, line 14. 
Strike: "SECTION" 
Insert; "SECTIONS" 

3. Title, line 15. 
Following: "25-10-404" 
Insert: "AND 37-1-308" 

4. Page 2, line 4. 
Strike: "Report" 
Insert: "Garnishment report" 
Following: "authority" 
Strike: "required" 

5. Page 2, line 5. 
Following: "IF" 
Insert: "the department of corrections becomes aware that" 
Following: "prisoner" 
Insert: "while incarcerated" 

6. Page 2, line 6. 
Strike : "BECOMES" 
Insert : "is" 

ADOPT 

REJECT 

AC HB 122-1 

821120CC.Hgd 
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, 

April 17, 1997 
Page 2 of 3 

7. Page 2, line 7. 
Strike: "shall" 
Following: "s~bfflit" 
Insert: "mayH 

8. Page 2, line 12. 
Page 2, line 13. 

Strike: ''incarcerated person!! 
Insert: ''prisoner'' 

9. Page 2, line 15. 
Following: "SHALL" 
Insert: "provide notice and a copy of the report to the board of 

crime control and the county attorney for the county in 
which the prisoner was sentenced, either of whom may" 

10. Page 6. 
Following: line 3 
Insert: "Section 4. Section 37-1-308, MCA, is amended to read: 

"37-1-308. Unprofessional conduct -- complaint -
investigation -- immunity -- exception. (1) ~ Except as provided 
in subsection (3), a person, government, or private entity may 
submit a written complaint to the department charging a licensee 
or license applicant with a violation of this part and specifying 
the grounds for the complaint. 

(2) If the department receives a written complaint or 
otherwise obtains information that a licensee or license 
applicant may have committed a violation of this part, the 
department may, with the concurrence of a member of the screening 
panel established in 37-1-307, investigate to determine whether 
there is reasonable cause to believe that the licensee or license 
applicant has committed the violation. A person or private 
entity, but not a government entity, filing a complaint under 
this section in good faith is immune from suit in a civil action 
related to the filing or contents of the complaint. 

(3l A person may not file a complaint under subsection (ll 
against a licensed or qertified provider of health·care or 
rehabilitative services for services that were provided to the 
person while incarcerated under the legal custody of the 
department'of corrections, If the department of corrections has 
reason to believe that there has been a violation of this part 
arising out of nealth care or rehabilitative services provided to 
a person incarcerated under the legal custody of the department 
of correction§. the department of corrections shall report the 
possible violation to the department for appropriate action under 
subsection (2) • 1111 

Renumber: subsequent sections 

821120CC.Hgd 



11. Page 6, line 6. 
Following: "chapter" in two places 
Strike: 11 1, part 1" 
Insert: "10" 

12. Page 6, lines 8 and 9. 
Strike: "Title 25, chapter 10" 
Insert: "Title 46, chapter 18" 

And this FREE Conference Committee report be adopted. 

For the House: For the Senate: 

April 17, 1997 
Page 3 of 3 

~~ Rep.Smi,<Chair 
~ti~ 

Senator Grosfield, Chair 

Rep. Abner 

~ !Jje_(1k_t/ 
Rep,McCunocl( Senator Bartlett 

821120CC.Hgd 



55th Legislature 

2 

3 

4 

HOUSE BILL NO. 122 

INTRODUCED BY MCGEE 

BY REQUEST OF THE DEPARTMENT OF CORRECTIONS 

HBOl 22.04 

5 A BILL FOR AN ACT ENTITLED: "AN ACT REQUIRING A PRISONER IN THE LEGAL CUSTODY OF THE 

6 DEPARTMENT OF CORRECTIONS TO EITHER PAY A FILING FEE TO FILE A COMPLAINT IN A CIVIL 

7 PROCEEDING OR SUBMIT A CERTIFIED COPY OF THE PRISONER'S TRUST FUND ACCOUNT STATEMENT; 

8 PROVIDING THAT A~J AWARD a,; MONEY D 11 M/\GES RECEIVED BY A PRISONER WHO 1.AJAS INJURED 

9 WHlbE u~mER THE SUPER"ISIO~J OF THE DEPARTMENT OF CORRECTIO~JS BE SUBJECT TO 

10 GARNISHMENT FOR PAYMENT OF VICTIM RESTITUTION, CHILD SUPPORT, AND PER DIEM COSTS OF 

11 IMPRISONMENT; PROHIBITING PRISO~JERS FROM Flbl~JG COMPLAl~JTS 1NITH THE DEP/\RTME~JT OF 

12 COMMERCE AG A.l~JST PROH!SSIO~J.11 b blCE~JSE HOLDERS OR WITH THE HUM II M RIGHTS COMMISSION; 

13 PROHIBITING PRISONERS FROM FILING COMPLAINTS WITH THE DEPARTMENT OF COMMERCE AGAINST 

14 CERTAIN PROFESSIONALS; CLARIFYING THE USE OF AND PROVIDING LIMITATIONS ON THE ISSUANCE 

15 OF WRITS OF HABEAS CORPUS FOR INMATES TO TESTIFY IN CIVIL PROCEEDINGS; MID AMENDING 

16 SECTIONS SECTION SECTIONS 25-10-404 AND 37-1-308, J7 1 JO8, 4 Q 2 001, A~m e3 Q 1 OQ, MCA~ 

17 AND PROVIDING A RETRO" CTI\/~ APi;iblC/\BILITY AN IMMEDIATE EFFECTIVE DATE." 

18 

19 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

20 

21 NEW SECTION. Section 1. Prisoner attendance at civil proceeding prohibited -- exceptions --

22 costs. ( 1) A person incarcerated in a correctional facility of the department of corrections may not attend 

23 a civil proceeding IN WHICH THE PERSON IS A PARTY unless tRe iiersen is: 

24 la) THE PERSON IS a respondent in a proceeding to terminate parental rights; or 

25 lb) a iiarty te tl:ie siYil iireseesin!l ans the court determines that the iiersen A PARTY will be 

26 substantially and irreparably prejudiced by not attending the civil proceeding. 

27 12) A court may not issue a writ of habeas corpus ordering a person in the legal custody of the 

28 department of corrections to attend a court proceeding without first: 
• 

29 la) notifying the department and allowing the department 1 5 days to file a written objection; and 

30 lb) if requested, granting the department an opportunity to appear and present evidence that the 

r Legislative 
\Services 
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1 person's attendance at the proceeding represents a security risk. 

2 (3) A person who requests that a person in the legal custody of the department of corrections 

3 attend a civil proceeding shall pay all costs associated with security. 

4 

5 NEW SECTION. Section 2. Repeft GARNISHMENT -- REPORT by supervising authority req11iree. 

6 (1 l S11eseq110nt to any j11e9ment awarein9 monov Elamages to IF THE DEPARTMENT OF CORRECTIONS 

7 BECOMES AWARE THAT a prisoner WHILE INCARCERATED under the legal custody of the department of 

8 corrections BeGOMeS IS ENTITLED TO RECEIVE MONEY FROM ANY SOURCE, the prisoner's supervising 

9 authority shall, llf'!On req11ost of the so11rt, s11emit MAY PREPARE a report identifying: 

1 O (al the total costs incurred by the state or county during the prisoner's incarceration; 

11 lb) the criminal sentences imposed upon the prisoner, including: 

12 Ii) the amount of restitution, if any, ordered in each sentence; 

1 3 (ii) the name and current address of each victim or other person to whom restitution is owed; 

14 (iii) the amount of restitution paid by the insarseratee person PRISONER; and 

15 (iv) the amount of restitution currently owed by the insaroeratee person PRISONER for each 

16 sentence"~ 

17 (C) THE AMOUNT OF ANY CHILD SUPPORT OWED BY THE PRISONER. 

18 (2) The SUPERVISING AUTHORITY SHALL PROVIDE NOTICE AND A COPY OF THE REPORT TO 

19 THE BOARD OF CRIME CONTROL AND THE COUNTY ATTORNEY FOR THE COUNTY IN WHICH THE 

20 PRISONER WAS SENTENCED, EITHER OF WHOM MAY SUBMIT THE REPORT ALONG WITH A PETITION 

21 FOR GARNISHMENT TO THE COURT THAT SENTENCED THE PRISONER. THE COURT MAY ORDER 

22 GARNISHMENT OF THE PRISONER'S MONEY FOR THE PAYMENT OF RESTITUTION, CHILD SUPPORT. 

23 AND PER DIEM COSTS OF INCARCERATION OWED BY THE PRISONER. UPON RECEIPT OF THE PETITION, 

24 THE court shall provide a copy of the report to the prisoner, who has 15 days following receipt to file an 

25 objection. The court may hold a hearing to consid11r objections raised by the prisoner. 

26 (3) Upon compliance with the provisions of subsections (1) and (2), the court shall determine the 

27 amount of restitution, CHILD SUPPORT. and repayment for per diem costs owed by the prisoner. The court 

28 shall iss110 an order+. UP TO THE AMOUNT OF MONEY AVAILABLE. 

29 (a) r0El11sing tho j11El§ment awarElin9 Elama1~es to the prisoner ey the aFR011nt owoEI in restitution, 

30 CYII o c;, IPPORI, ans ropaymont sosts; ane 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

(s) ordering the party e1A·ing monay damages to tho prisonar te pa~' PAYMENT OF an amount equal 

to the restitution owed by the prisoner to the oriFRe viotims oempensation and assistanoe asoo1cJnt 

estaslished in §3 9 109, TO PAY PERSON DESIGNATED UNDER 46-18-245 TO SUPERVISE THE MAKING 

OF RESTITUTION PAYMENTS, ANY OUTSTANDING CHILD SUPPORT PAYMENTS TO THE DEPARTMENT 

OF PUBLIC HEALTH AND HUMAN SERVICES FOR DISBURSEMENT TO THE OBLIGEE, and~ per diem 

costs owed by the prisoner. All restitution OWReG OWED by the prisoner must be paid prior to payment 

of any CHILD SUPPORT PAYMENTS. ALL CHILD SUPPORT OWED BY THE PRISONER MUST BE PAID 

PRIOR TO THE PAYMENT OF ANY per diem costs. 

Section 3. Section 25-10-404, MCA, is amended to read: 

"25-10-404. Poor persons not required to prepay fees -- definition. (1) Except as provided in 

12 s.ieseotion subsections (31 and (6), a person may request a waiver of fees by filing an affidavit, supported 

13 by a financial statement, stating that the person has a good cause of action or defense and is unable to pay 

14 the costs or procure security to secure the cause of action or defense. Except as provided in sussestion 

15 subsections (2) and (6), upon issuance of an order of the court or administrative tribunal approving a 

16 request for waiver of fees, the person may commence and prosecute or defend an action in any of the 

17 courts and administrative tribunals of this state and the officers of the courts and administrative tribunals 

18 shall issue and serve all writs and perform all services in the action without demanding or receiving their 

19 fees in advance. 

20 (2) If a judge or presiding officer of an administrative tribunal is not available to approve a request 

21 for a waiver of fees prior to filing a pleading, the pleading must be filed subject to subsequent approval. 

22 If the request is subsequently denied, the fees must be paid before the case may proceed further. 

23 (3) A person represented by an entity that provides free legal services to indigent persons is not 

24 required to file the financial statement required by subsection (1 ). 

25 (41 The department of justice shall, by rule, prescribe the form of the financial statement required 

26 by subsection ( 1) for use in determining indigence. The form may require the disclosure of income and 

27 assets, including but not limited to the ownership of real and personal property, cash, and savings. 

28 (5) A prisoner in the legal custody of the department of corrections who files a complaint or appeals 

29 a judgment in a civil action or proceeding without prepaying the required fees or security shall, in addition 

30 to filing the affidavit required in subsection ( 1), submit a certified copy of the prisoner's trust fund account 
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statement, obtained from the facility in which the p1risoner is confined, for the 6-month period immediately 

2 preceding any filing. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

16) If an indigent prisoner in the legal custody of the department of corrections files a civil 

complaint or an appeal from a civil judgment, the prisoner shall pay the total cost of the filing fee. If a 

prisoner is unable to pay the total filing fee, the court shall order the prisoner to make partial payments of 

any fees required by law when funds exist. The court shall consider the indigence policy of the department 

when determining whether funds exist. 

(7) A prisoner may not be prohibited from filing a civil complaint or appealing a civil judgment or 

criminal conviction because of lack of assets or money to pay the initial partial filing fee. The court shall 

dismiss an action if the prisoner fails to pay either the partial or full amount of the filing fee as ordered by 

the court. 

(8) As used in this section, "prisoner" m«~ans a person who is convicted of, sentenced for, or 

adjudicated delinquent for violations of criminal law or the terms and conditions of parole, probation, ereHial 

release, or a diversionary program and who is subject to incarceration, detention, or admission to any 

facility." 

Seetien 4. SeetioR :n 1 308, MCA, is aR'leRded to read: 

"37 1 308. YnprefeHienal eend11et eemplaint in..,eBtigatien imm11nity e11eeetien. (1) A 

19 13erseR, 9e•1erRR'leRt, er 13rivate eRtity R'la"; s11larnit a written sernplaiRt te the de13artR'leRt sharging a lieensee 

20 or liseRse a(3(31isaRt with a "iolation of tRis (3art and s13eeif)'in9 tRe 9re11Rds fer tRe oern13laint. 

21 (2} If the departR'lent reseives a writteR oomplaiRt er etRerwise elataiR& iRforR'latieR tRat a lieeRsee 

22 er liaeRse appliaaRt ma)' Rave semmitted a 11ielatien ef tRis part, tRe ElepartmeRt ma)', witR tRe sena11rrenae 

23 et a member of tRe saroeRiR!l 13aRel establisReel in 37 1 307, iR¥esti9ate te determine wRetRer tRere is 

24 roasoRablo oa1,1so to bolio110 that tRe lisensoe or lieeRse applieaRt Ras seFRFRitteel tRe ,•ielatieR. A perseR er 

25 private eRtit)', b1,1t Rot a 90•,•ernFRent entity, filiR9 ;I GOFRplaint IIRBOF tRiG sestieR in !jOOd faitR is iFRFRYAe 

26 freni ss1it iR a si\1il astieR related te tRe filiRg er GBBtents ef tRe semplaiRt. 

27 (3) The erevisieRs ef s11laseeti0Rs (1 l aRd (2) de Rat aeel;• te an ineli11ia11al 111Re is ineareerateel AS 

28 O RleSIJbT oi;: I\ COMVICTIO~I fi'OR A CRIMIMAb OFF'leNSle." 

29 

30 Seetien 6. SeetieR 4 Q 2 e01, MC/\, is aFReneleel te reael; 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

"49 2 601. FiliR!I eemplaiRts exeeptieR. 11) A somplaint may be filed b•1r or en behalf of aRy 

perseR slaimin§ to be aggrieved b>{ any dissrimiRatory 13rastisa prohibited by this shaptar. The somplaint 

Ffl1c1st 00 in the form of a ,..,,ritton, verifies soFflplaint stating the naFAe and address of tho person, nrl •bo, 

ed.isational instit.ition, financial institution, or governmental ontiW or ageRG'f a1Ieges to have enga§Bd in 

tho dissriFAiRatory 13rastise and the 13artien,lars of the alle§od dissriminatof',' 13rastis0. The somFAission staff 

may file a som13laint in like manRer u•hon a discriminatory 13raotise somes to its attentioR. 

(21 la) Exoe13t as 13rovidsd in 4 9 2 e 10 and s1.bs0stioR (2)(b) of this seetion, a som13laint 1c1nder this 

sha13ter m1c1st be files with the somFAission 1vithin 180 days after the alle§ed LcJnla,,,ft1I discriminatory 

prastise oesLcJrred or was discovered. 

(bl If the soFA13lainant has initiated efforts to resolve the dis131c1t0 e1nderlyin!J the som13laint by filing 

a grievance in aesordanse with any §rievanse 13reeed1cJre established by a sollastive bar9ainin!J agreement, 

sontrast, or a,eritten rnle or polisy, the som13laint may be filed within 180 days after the oonslLcJsion of the 

gri011ans0 13rosed.ir0 if tho grie\<anse 13ros0d1cJr0 sansh,des within 120 days after the alle!Jed e1nlawf1cJI 

dissriminatory 13rastise oss1c1rred or was disso>rnred. If the 9rie•rnnse proo0d1c1r0 dees not sonslt1de v,•ithin 

1 :w days, the som13laint must be filed •Yithin d00 davs after tho alle§od unlawful dissriminatory practise 

essurrod er was dissevered. 

{s) Anv complaint not tiled within the times set forth herein in this &1c113sostion (21 ma•,' net 00 

eensiElereel 13y the sommission. 

(di The pro11isions et sul3sestions (1) and (2) de not apply to an indi>,>idual who is insarserated /\S 

/\ RESULT OF A CO~IVICTIO~I FOR A CRIMIN c\b OFFENSE." 

Sostion 6. Sestien ed Q 1 OQ, MCA, is amended to read; 

"63 9 109. CFime ·iistims oompeRsation aR1:I assistaRoe aooo11nt, (11 Tl:iare is a srime vistims 

s0A'11JBnsatien and assistance asso1c1nt in tt:le state S!Jesial re\1en1c1e funs. There must 130 13aid into this 

asso1,1nt 18% of the fines assessed and sails forfeited, eiE0e13t those 13aid ta a justice's sourt, en all offenses 

in•,olvin!J a violation et shal')ter d, 13art 1 ef sha13ter 4, or sha13ters ii thro1,1§h 10 of Title e 1 tl:iat are a result 

of sitatiens er tiskets issued 13y the hi§hway 13atrol. Exse13t as 13revidod in sul3sestion s1,1bs00tions (21 and 

@, the mon0~1 in the asso1,1nt mt1st be used selely for the 131c1r13eses ef this 13art and for vistin,s' assistance 

13ro11raFfl soerdinatien and 13lanni1111 13ro•.<ideel b>f the di>1ision. 

(21 The fund balanse in the aoseunt as ef Marsh dl of aaoh vear is limited te $e00,000. Whene•.er 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

tho fttREI BalaRso oR Marsh a1 m~sooEls $600,GOO, tho amot1Rt of tho ftiREI BalaRso iRoKsoss of $600,QQQ 

mtist BO ElopositoEI iR tho goRoral ftiREI. (aoo oomf1ilor's sommoRts for soRtiRgont tormiRatioR of oortaiR 

{a) J;uREls EloaositeEI iRto tho assouRt ptirsuaRt to [sostioR 2] mtist BO ElisHiBt1t0El to a 'listim or 

aersoR who is at1alifi0El ta rosoiYo rostitutieR. If fuREls are iRstiffisioRt to satisfy tho slaims ef all aualifioEI 

><istiFRs or aersoRs, the ftiREls FRust BB ElistriBtitoEI eR a pre rata Basis to oaof:I aualifioEI \'istim er aarseR. 

If a aualifioEI Yistim or aorseR saRROt Bo loeatoE1 1 ti:1at \<istim's er aorsoR's si=laro ef rostittitioR must BO 

rotaiRoEI iR ti=lo aeoouRt " 

SECTION 4. SECTION 37-1-308. MCA, IS AMENDED TO READ: 

"37-1-308. Unprofessional conduct -- complaint -- investigation -- immunity -- exception. (1) A 

1 2 Except as provided in subsection (3), a person, government, or private entity may submit a written 

1 3 complaint to the department charging a licensee or license applicant with a violation of this part and 

14 specifying the grounds for the complaint. 

15 (2) If the department receives a written complaint or otherwise obtains information that a licensee 

16 or license applicant may have committed a violation of this part, the department may, with the concurrence 

17 of a member of the screening panel established in 37-1-307, investigate to determine whether there is 

18 reasonable cause to believe that the licensee or license applicant has committed the violation. A person or 

19 private entity, but not a government entity, filing a complaint under this section in good faith is immune 

20 from suit in a civil action related to the filing or contents of the complaint. 

21 (3) A person may not file a complaint under subsection ( 1) against a licensed or certified provider 

22 of health care or rehabilitative services for services that were provided to the person while incarcerated 

23 under the legal custody of the department of corrections. If the department of corrections has reason to 

24 believe that there has been a violation of this part arising out of health care or rehabilitative services 

25 provided to a person incarcerated under the legal custody of the department of corrections, the department 

26 of corrections shall report the possible violation to the department for appropriate action under subsection 

27 Jl.L." 

28 

29 NEW SECTION. Section 5. Codification instruction. 11) [Section 11 is intended to be codified as 

30 an integral part of Title 2 5, chapter 1, part 1 1Q, and the provisions of Title 2 5, chapter 1 , part 1 1Q, apply 
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to [section 1 l. 

2 (2) [Section 2] is intended to be codified as an integral part of Title 26, ohapter 1 O TITLE 46, 

3 CHAPTER 18, and the provisions of Title 20, ohaptor 10 TITLE 46, CHAPTER 18, apply to [section 2]. 

4 

5 NEW SECTION. SECTION 6. SEVERABILITY. IF A PART OF [THIS ACT] IS INVALID, ALL VALID 

6 PARTS THAT ARE SEVERABLE FROM THE INVALID PART REMAIN IN EFFECT. IF A PART OF [THIS ACT] 

7 IS INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART REMAINS IN EFFECT IN ALL VALID 

8 APPLICATIONS THAT ARE SEVERABLE FROM THE INVALID APPLICATIONS. 

9 

10 ~u;w aECT/0~1 Sl!CTION 9, Rl!TRO0CTIV!. Jl..PPblC.0.81blTV, [SECTIONS 2. 4. AND el <\PPL¥ 

11 Rl!TR0 11 CTIVELY, 'A'ITHl~I T~E ME.''~ll~IG OF 1 2 1OQ, TO CA'JaEa OF /\CTIO~I THAT ACCi;!UED AND 

12 JUDGMl!NTa THAT OCCIJRReD AFTER JANUARY 1, 1 QQO, 

13 

14 NEW SECTION. SECTION 7. EFFECTIVE DATE. [THIS ACT] IS EFFECTIVE ON PASSAGE AND 

15 APPROVAL. 

16 -END-
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