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HOUSE BILL NO. 115 

INTRODUCED BY GRIMES, SHEA 

BY REQUEST OF THE DEPARTMENT OF LABOR 

HB0115.01 

5 A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR VOLUNTARY WITHHOLDING OF TAXES FROM 

6 UNEMPLOYMENT INSURANCE BENEFITS; PROVIDING FOR DEDUCTIONS FROM UNEMPLOYMENT 

7 BENEFITS TO REPAY OVERISSUANCE OF FOOD STAMP COUPONS; ADDING PARTNERS IN A LIMITED 

8 LIABILITY PARTNERSHIP TO THE TYPES OF EMPLOYING ENTITIES SUBJECT TO PENAL TIES FOR UNPAID 

9 TAXES; CHANGING THE CRITERIA FOR DISQUALIFYING AN INDIVIDUAL FOR UNEMPLOYMENT 

10 BENEFITS; AMENDING SECTIONS 39-51-201, 39-51-204, 39-51-403, 39-51-1213, 39-51-1214, 

11 39-51-1303, 39-51-1304, 39-51-2302, 39-51-2303, 39-51-3105, AND 39-51-3201, MCA; AND 

12 PROVIDING EFFECTIVE DATES AND A RETROACTIVE APPLICABILITY DATE." 

13 

14 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

15 

16 NEW SECTION. Section 1. Voluntary and other withholding of taxes from benefits•· procedures. 

1 7 ( 1 l The department shall advise an individual at the time the individual files a new claim for unemployment 

18 compensation that: 

19 (a) unemployment compensation is subject to federal income tax; 

20 (b) requirements exist pertaining to estimated tax payments; 

21 (c) the individual may elect to have federal income tax deducted and withheld from the individual's 

22 unemployment compensation at the rate or amount specified in the Internal Revenue Code; and 

23 (d) the individual may change a previously elected withholding status in a manner and at a 

24 frequency prescribed by the department. 

25 (2) Funds deducted and withheld from unemployment compensation must remain in the 

26 unemployment insurance fund provided for in 39-51-401 until the funds are transferred as income tax 

27 payments to the internal revenue service. 

28 (3) The department shall: 

29 (a) follow all procedures specified by the United States department of labor and the internal revenue 

30 service pertaining to the voluntary deduction and withholding of income tax from unemployment 
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compensation; and 

2 (b) deduct and withhold from unemployment compensation amounts of federal income tax other 

3 than those specified in subsection ( 1 )(c) in accordance with the priorities established by the department 

4 by rule. 

5 

6 NEW SECTION. Section 2. Deduction and withholding of unemployment benefits to repay 

7 overissuance of food stamps -- definitions. ( 1) For the purposes of this section, the following definitions 

8 apply: 

9 (a) "State food stamp agency" means any agency of a state or a political subdivision of a state that 

1 O is responsible for enforcing the repayment of an obli,gation for overissuance of food stamp coupons. 

11 (bl "Unemployment benefits" means benefits payable under the Montana unemployment insurance 

12 law, including amounts payable by the department pursuant to an agreement under any federal law that 

13 provides for benefits, assistance, or allowances with respect to unemployment. 

14 (21 An individual filing a new claim for unemployment benefits shall disclose at the time of filing the 

15 claim whether or not the individual owes for an uncollected overissuance of food stamp coupons as defined 

16 in section 13(cl{ 1) of the Food Stamp Act of 1977 (7 U.S.C. 2022(cl(1 )). If an individual discloses that the 

17 individual has an uncollected obligation for overissuance of food stamp coupons and if the department finds 

18. that the individual is eligible for unemployment benefits, the department shall notify the state food stamp 

19 agency that the individual is eligible for unemployment benefits. 

20 13) The department shall deduct and withhold from any unemployment benefits payable to an 

21 individual who has an obligation for an uncollected overissuance of food stamp coupons: 

22 (a) the amount specified by the individual to the department to be deducted and withheld; in which 

23 . case subsections (3)(b) and I3)(cl are not applicable; 

24 (b) the amount, if any, determined by a state food stamp agency for enforcing obligations for 

25 overissuance of food stamp coupons, pursuant to an agreement submitted to the department under section 

26 13(c)(3)(Al of the Food Stamp Act of 1977 (7 U.S.C. 2022(c)l3)(A)I, unless subsection (3)(c) is applicable; 

27 or 

28 le) any amount otherwise required to be deducted and withheld from unemployment benefits 

29 pursuant to section 13(cl(3)(8) of the Food Stamp AGt of 1977 (7 U.S.C. 2022 (c)(31{8)). 

30 (4) The department shall pay any amount deducted and withheld under subsection (3) to the 
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1 appropriate state food stamp agency responsible for enforcing an obligation for overissuance of food stamp 

2 coupons. 

3 (5) Deductions may be made pursuant to this section only if appropriate arrangements have been 

4 made for reimbursement by the state food stamp agency for the administrative costs incurred by the 

5 department under this section. 

6 (6) Any amount deducted and withheld under subsection (3) must be treated as if it were paid to 

7 the individual as unemployment benefits and then paid by the individual to the state food stamp agency 

8 in satisfaction of the individual's uncollected overissuance of food stamp coupons. 

Section 3. Section 39-51-201, MCA, is amended to read: 

9 

10 

11 "39-51-201. General definitions. As used in this chapter, unless the context clearly requires 

12 otherwise, the following definitions apply: 

1 3 ( 1) "Annual payroll" means the total amount of wages paid by an employer, regardless of the time 

14 of payment, for employment during a calendar year. 

15 (2) "Base period" means the first 4 of the last 5 completed calendar quarters immediately preceding 

16 the first day of an individual's benefit year. However, in the case of a combined-wage claim pursuant to 

17 the arrangement approved by the secretary of labor of the United States, the base period is the period 

18 applicable under the unemployment law of the paying state. For an individual who fails to meet the 

19 qualifications of 39-51-2105 or a similar statute of another state because of a temporary total disability, 

20 as defined in 39-71 -116, or a similar statute of another state or the United States, the base period means 

21 the first 4 quarters of the last 5 completed calendar quarters preceding the disability if a claim for 

22 unemployment benefits is filed within 24 months of the date on which the individual's disability was 

23 incurred. 

24 (3) "Benefits" means the money payments payable to an individual, as provided in this chapter, 

25 with respect to the individual's unemployment. 

26 (4) "Benefit year", with respect to any individual, means the 52-consecutive-week period beginning 

27 with the first day of the calendar week in which the individual files a valid claim for benefits, except that 

28 the benefit year is 53 weeks if filing a new valid claim would result in overlapping any quarter of the base 

29 year of a previously filed new claim. A subsequent benefit year may not be established until the expiration 

30 of the current benefit year. However, in the case of a combined-wage claim pursuant to the arrangement 
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approved by the secretary of labor of the United States, the base period is the period applicable under the 

2 unemployment law of the paying state. 

3 (5) "Board" means the board of labor appeals provided for in Title 2, chapter 15, part 17. 

4 (6) "Calendar quarter" means the period of 3 consecutive calendar months ending on March 31, 

5 June 30, September 30, or December 31. 

6 17) "Contributions" means the money payme11ts to the state unemployment insurance fund required 

7 by this chapter but does not include assessments under 39-51-404(4), 

8 (8) "Department" means the department of labor and industry provided for in Title 2, chapter 15, 

9 part 17. 

1 O (9) "Employing unit" means any individual or organization (including the state government and any 

11 of its political subdivisions or instrumentalities), partnership, association, trust, estate, joint-stock company, 

12 insurance company, limited liability company or limited liability partnership that has filed with the secretary 

13 of state, or corporation, whether domestic or foreign, or the receiver, trustee in bankruptcy, trustee or the 

14 trustee's successor, or legal representative of a deceased person that has or had in its employ one or more 

15 individuals performing services for it within this state, except as provided under 39-51-204( 1) {a) and { 1 i {b). 

16 All individuals performing services within this state for any employing unit that maintains two or more 

1 7 separate establishments within this state are considered to be employed by a single employing unit for all 

18 the purposes of this chapter. Each individual employed to perform or assist in performing the work of any 

19 agent or employee of an employing unit is considered to be employed by the employing unit tor the 

20 purposes of this chapter, whether the individual was hired or paid directly by the employing unit or by the 

21 agent or employee, provided that the employing unit has actual or constructive knowledge of the work. 

22 (10) "Employment office" means a free public employment office or branch of an office operated 

23 by this state or maintained as a part of a state-controlled system of public employment offices or Sl,l£fl other 

24 free public employment offices operated and maintained by the United States government or its 

25 instrumentalities as the department may approve. 

26 (11) "Fund" means the unemployment insurance fund established by this chapter to which all 

27 contributions and payments in lieu of contributions are required to be paid and from which all benefits 

28 provided under this chapter must be paid. 

29 (121 "Gross misconduct" means a criminal act, other than a violation of a motor vehicle traffic law, 

30 for which an individual has been convicted in a criminal court or has admitted or conduct that demonstrates 
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1 a flagrant and wanton disregard of and for the rights or title or interest of a fellow employee or the 

2 employer. 

3 (13) "Hospital" means an institution that has been licensed, certified, or approved by the state as 

4 a hospital. 

5 ( 14) "Independent contractor" means an individual who renders service in the course of an 

6 occupation and: 

7 (a) has been and will continue to be free from control or direction over the performance of the 

8 services, both under a contract and in fact; and 

9 (b) is engaged in an independently established trade, occupation, profession, or business. 

10 ( 15) (a) "Institution of higher education", for the purposes of this part, means an educational 

11 institution that: 

12 (i) admits as regular students only individuals having a certificate of graduation from a high school 

13 or the recognized equivalent of a certificate; 

14 (ii) is legally authorized in this state to provide a program of education beyond high school; 

15 (iii) provides an educational program for which it awards a bachelor's or higher degree or provides 

16 a program that is acceptable for full credit toward a bachelor's or higher degree, a program of postgraduate 

1 7 or postdoctoral studies, or a program of training to prepare students for gainful employment in a recognized 

18 occupation; and 

19 {iv) is a public or other nonprofit institution. 

20 (b) Notwithstanding subsection (15)(a). all universities in this state are institutions of higher 

21 education for purposes of this part. 

22 ( 16) "State" includes, in addition to the states of the United States of America, the District of 

23 Columbia, Puerto Rico, the Virgin Islands, and fRe QeFRiAieA et Canada. 

24 ( 17) "Taxes" means contributions and assessments required under this chapter but does not include 

25 penalties or interest for past-due or unpaid contributions or assessments. 

26 118) "Unemployment insurance administration fund" means the unemployment insurance 

27 administration fund established by this chapter from which administrative expenses under this chapter must 

28 be paid. 

29 (19) (a) "Wages" means all remuneration payable for personal services, including commissions and 

30 bonuses, the cash value of all remuneration payable in any medium other than cash, and back pay received 
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pursuant to a dispute related to employment. The reasonable cash value of remuneration payable in any 

2 medium other than cash must be estimated and determined pursuant to rules prescribed by the department. 

3 (b) The term "wages" does not include: 

4 (i) the amount of any payment made by the1 employer, if the payment was made under a plan 

5 established for the employees in general or for a specific class or classes of employees, to or on behalf of 

6 the employee for: 

7 (A) retirement; 

8 (B) sickness or accident disability under a workers' compensation law; 

9 (C) medical and hospitalization expenses in connection with sickness or accident disability; or 

10 (D) death; 

11 (ii) remuneration paid by a county welfare office from public assistance funds for services performed 

1 2 at the direction and request of the county welfare office; or 

13 (iii) employee expense reimbursements or allowances for meals, lodging, travel, subsistence, or 

14 other expenses, as set forth in department rules. 

15 (20) "Week" means a period of 7 consecutivl! calendar days ending at midnight on Saturday. 

16 (21) An individual's "weekly benefit amount'' means the amount of benefits that the individual 

1 7 would be entitled to receive for 1 week of total unemployment." 

18 

Section 4. Section 39-51-204, MCA, is amended to read: 19 

20 "39-51-204. Exclusions from definition of employment. (1) The term "employment" does not 

21 include: 

22 (a) agricultural labor, except as provided in 39-51-202(2). If an employer is otherwise subject to 

23 this chapter and has agricultural employment, all employees engaged in agricultural labor must be excluded 

24 from coverage under this chapter if the employer: 

25 (i) in any quarter or calendar year, as applicable, does not meet either of the tests relating to the 

26 monetary amount or number of employees and days worked, for the subject wages attributable to 

27 agricultural labor; and 

28 Iii) keeps separate books and records to account for the employment of persons in agricultural 

29 labor. 

30 lb) household and domestic service in a private home, local college club, or local chapter of a 
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college fraternity or sorority, except as provided in 39-51-202(3), If an employer is otherwise subject to 

2 this chapter and has domestic service employment, all employees engaged in domestic service must be 

3 excluded from c:overage under this chapter if the employer: 

4 (i) does not meet the monetary payment test in any quarter or calendar year, as applicable, for the 

5 subject wages attributable to domestic service; and 

6 (ii) keeps separate books and records to account for the employment of persons in domestic 

7 service. 

8 (c) service performed as an officer or member of the crew of a vessel on the navigable waters of 

9 the United States; 

1 0 (d) service performed by an individual in the employ of that individual's son, daughter, or spouse 

11 and service performed by a child under the age of 21 in the employ of the child's father or mother; 

12 (e) service performed in the employ of any other state or its political subdivisions or of the United 

13 States government or of an instrumentality of any other state or states or their political subdivisions or of 

14 the United States, except that national banks organized under the national banking law may not be entitled 

15 to exemption under this subsection and are subject to this chapter the same as state banks, provided that 

16 the service is excluded from employment as defined in section 3306(c)(7) of the Federal Unemployment 

17 Tax Act (26 U.S.C. 3306(c)(7)); 

18. (f) service in which unemployment insurance is payable under an unemployment insurance system 

19 established by an act of congress if the department enters into agreements with the proper agencies under 

20 an act of congress and those agreements become effective in the manner prescribed in the Montana 

21 Administrative Procedure Act for the adoption of rules, to provide reciprocal treatment to individuals who 

22 have, after acquiring potential rights to benefits under this chapter, acquired rights to unemployment 

23 insurance under an act of congress or who have, after acquiring potential rights to unemployment insurance 

24 under the act of congress, acquired rights to benefits under this chapter; 

25 (g) services performed as a newspaper carrier or free-lance correspondent if the person performing 

26 the services or a parent or guardian of the person performing the services in the case of a minor has 

27 acknowledged in writing that the person performing the services and the services are not covered. As used 

28 in this subsection: 

29 (i) "free-lance correspondent" is a person who submits articles or photographs for publication and 

30 is paid by the article or by the photograph; and 
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(ii) "newspaper carrier" means a person who provides a newspaper with the service of delivering 

2 newspapers singly or in bundles. The term does not include an employee of the paper who, incidentally to 

3 the employee's main duties, carries or delivers papers. 

4 (h) services performed by real estate, securities, and insurance salespeople paid solely by 

5 commissions and without guarantee of minimum earnings; 

6 (il service performed in the employ of a school or university if the service is performed by a student 

7 who is enrolled and is regularly attending classes at a school or university or by the spouse of a student 

8 if the spouse is advised, at the time that the spouse commences to perform the service, that the 

9 employment of the spouse to perform the service is provided under a program to provide financial 

1 0 assistance to the student by the school or university and that the employment will not be covered by any 

11 program of unemployment insurance; 

12 (j) service performed by an individual who is enrolled at a nonprofit or public educational institution, 

13 which normally maintains a regular faculty and curriculum and normally has a regularly organized body of 

14 students in attendance at the place where its educational activities are carried on, as a student in a full-time 

15 program taken for credit at an institution that combines academic instruction with work experience if the 

16 service is an integral part of the program and the institution has certified that fact to the employer, except 

1 7 that this subsection does not apply to service performed in a program established for or on behalf of an 

1 8 employer or group of employers; 

19 (k) service performed in the employ of a hospital if the service is performed by a patient of the 

20 hospital; 

21 (I) services performed by a cosmetologist who is licensed under Title 37, chapter 31, or a barber 

22 who is licensed under Title 37, chapter 30, and: 

23 (ii who has acknowledged in writing that the cosmetologist or barber is not covered by 

24 unemployment insurance and workers' compensation; 

25 (ii) who contracts with a cosmetology salon, as defined in 37-31-101, or a barbershop, as defined 

26 in 37-30-101, which contract must show that the cosmetologist or barber: 

27 (Al is free from all control and direction of the owner in the contract; 

28 (Bl receives payment for services from individual clientele; and 

29 (Cl leases, rents, or furnishes all of the cosmetologist's or barber's own equipment, skills, or 

30 knowledge; and 
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(iii) whose contract gives rise to an action for breach of contract in the event of contract 

2 termination (the existence of a single license for the cosmetology salon or barbershop may not be construed 

3 as a lack of freedom from control or direction under this subsection); 

4 (m) casual labor not in the course of an employer's trade or business performed in any calendar 

5 quarter, unless the cash remuneration paid for the service is $50 or more and the service is performed by 

6 an individual who is regularly employed by the employer to perform the service. "Regularly employed" 

7 means that the services are performed during at least 24 days in the same quarter. 

8 (n) employment of sole proprietors, working members of a partnership, eF members of a 

9 member-managed limited liability company that has filed with the secretary of state. or partners in a limited 

10 liability partnership that has filed with the secretary of state; 

11 (o) services performed for the installation of floor coverings if the installer: 

12 (ii bids or negotiates a contract price based upon work performed by the yard or by the job; 

1 3 (ii) is paid upon completion of an agreed-upon portion of the job or after the job is completed; 

14 (iii) may perform services for anyone without limitation; 

15 (iv) may accept or reject any job; 

16 (vi furnishes substantially all tools and equipment necessary to provide the services; and 

17 (vi) works under a written contract that: 

18 (A) gives rise to a breach of contract action if the installer or any other party fails to perform the 

19 contract obligations; 

20 (Bl states that the installer is not covered by unemployment insurance; and 

21 (C) requires the installer to provide a current workers' compensation policy or to obtain an 

22 exemption from workers' compensation requirements; 

23 {pl employment of a direct seller as defined in 26 U.S.C. 3508; 

24 (q) services performed by a petroleum land professional. As used in this subsection, "petroleum 

25 land professional" means a person who: 

26 (i) is engaged primarily in negotiating for the acquisition or divestiture of mineral rights or in 

27 negotiating a business agreement for the exploration or development of minerals; 

28 (ii) is paid for services that are directly related to the completion of a contracted specific task rather 

29 than on an hourly wage basis; and 

30 (iii) performs all services as an independent contractor pursuant to a written contract. 
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1 (21 Employment does not include elected public officials. 

2 (31 For the purposes of 39-51-203(6), the term "employment" does not apply to service performed: 

3 (al in the employ of a church or convention or association of churches or an organization that is 

4 operated primarily for religious purposes and that is operated, supervised, controlled, or principally 

5 supported by a church or convention or association of churches; 

6 (bl by an ordained, commissioned, or licensed minister of a church in the exercise of the church's 

7 ministry or by a member of a religious order in the exercise of duties required by the order; 

8 (c) in a facility conducted for the purpose of carrying out a program of rehabilitation for individuals 

9 whose earning capacity is impaired by age or physical or mental deficiency or injury or providing 

1 O remunerative work for individuals who, because of impaired physical or mental capacity, cannot be readily 

11 absorbed in the competitive labor market by an individual receiving rehabilitation or remunerative work; 

12 (d) as part of an unemployment work-relief or work-training program assisted or financed in whole 

13 or in part by a federal agency or any agency of a state or political subdivision of the state by an individual 

14 receiving work relief or work training; or 

15 (el for a state prison or other state correctional or custodial institution by an inmate of that 

16 institution. 

17 (4) An individual found to be an independent contractor by the department under the terms of 

1 8 39-71-401 (3) is considered an independent contractor for the purposes of this chapter. An independent 

19 contractor is not precluded from filing a claim for benefits and receiving a determination pursuant to 

20 39-51-2402. 

21 I 51 This section does not apply to a state or local governmental entity or a nonprofit organization 

22 defined under section 501 (c)(3) of the Internal Revenue Code unless the service is excluded from 

23 employment as defined in the Federal Unemployment Tax Act." 

24 

Section 5. Section 39-51-403, MCA, is amended to read: 25 

26 "39-51-403. Money to be requisitioned from unemployment trust fund solely for payment of 

27 benefits -- exception. ( 1) Money Sffi!U may be requisitioned from this state's account in the unemployment 

28 trust fund solely for the payment of benefits and in accordance with regulations prescribed by the 

29 department, except that money credited to this state's account pursuant to section 903 of the Social 

30 Security Act (42 U.S.C. 11031, as amended, may also be withdrawn for the payment of expenses for the 
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1 administration of this chapter and of public employment offices, as provided by this chapter. Money 

2 withheld by the department from a benefits payment at the request of an individual or in accordance with 

3 the department's rules pertaining to deductions and withholding for federal income tax purposes pursuant 

4 to [section 1 j or money withheld for repayment of an overissuance of food stamp coupons pursuant to 

5 (section 21 must be considered benefits for the purposes of this subsection. 

6 (2) The department shall from time to time requisition from the unemployment trust fund~ the 

7 amounts, not exceeding the amount5 staAding to in this state account tAoreiA in the fund, as it seems 
8 considers necessary for the payment of benefits for a reasonable .future period. Upon receipt tAereof of a 

9 requisition, the treasurer shall deposit &l:f6R the money in the benefit account and shall issue Ri5 warrants 

10 for the payment of benefits selely- from StteR the benefit account. 

11 (3) Expenditures of~ money in the benefit account and refunds from the clearing account SRai+ 

12 are not ee subject to any provisions of law requiring specific appropriations or other formal release by state 

13 officers of money in their custody. 

14 (4) Any balance of money requisitioned from the unemployment trust fund~ that remains 

15 unclaimed or unpaid in the benefit account after the expiration of the period for which~ the sums were 

16 requisitioned SRai+ !!l.!!fil either be deducted from estimates for and may be 1eJtilii!ed used for the payment 

1 7 of benefits during succeeding periods or, in the discretion of the department, SRai+ must be redeposited with 

18 the secretary of the treasury of the United States to the credit of this state's account in the unemployment 

19 trust fund, as provided in 39-51-402." 

20 

21 Section 6. Section 39-51-1213, MCA, is amended to read: 

22 "39-51-1213. Classification ofemployers for experience rating purposes. ( 1) The department shall 

23 for each calendar year classify employers in accordance with their actual experience in the payment of 

24 contributions and with respect to benefits charged against their accounts, with contribution rates reflecting 

25 benefit experience. Each employer's rate for a calendar year SRai+ must be determined on the basis of the 

26 employer's record as of October 1 of the preceding calendar year. 

27 (2) In making the classification, each eligible and deficit employer's contribution rate is determined 

28 in the manner set forth below: 

29 (a) Each employer is given an "experience factor"L which is contributions paid since October 1, 

30 1981, minus benefits charged on each employer's account since October 1, 1981, divided by the 
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employer's average annual taxable payroll rounded to the next lower dollar amount for the 3 fiscal vears 

2 immediately preceding the computation date. The computation of the "experience factor" 5flal.l must be to 

3 six decimal places. 

4 (b) Schedules 5flal.l must be prepared listing all eligible and deficit employers in inverse numerical 

5 order of their experience factors. There 5flal.l must be listed on ~ the schedules for each employer in 

6 addition to the experience factor: 

7 (i) the amount of the employer's taxable payroll for the fiscal year ending on the computation date; 

8 and 

9 (ii) the cumulative total consisting of the sum of the employer's taxable payroll for the fiscal year 

1 O ending on the computation date and the corresponding taxable payrolls for all other employers preceding 

11 that employer on the schedules. 

1 2 (3) The cumulative taxable payroll amounts listed on the schedules provided for in 39-51-1218 5flal.l 

13 must be segregated into groups that will yield apprnximately the average tax rate according to the tax 

14 schedule assigned for that particular taxable year. Each group 5flal.l must be identified by the rate class 

15 number listed in the table~ that represents the percentage limits of each group. Each employer on the 

16 schedules is assigned that contribution rate opposite that employer's rate class for the tax schedule in 

1 7 effect for the taxable year. 

18. (4) (a) If the grouping of rate classes requires the inclusion of exactly one-half of an employer's 

19 taxable payroll, the employer is assigned the lower of the two rates designated for the two classes in which 

20 the halves of that employer's taxable payroll are se required. 

21 (b) If the group of rate classes requires. the inclusion of a portion other than exactly one-half of an 

22 employer's taxable payroll, the employer is assigned the rate designated for the class in which the greater 

2 3 part of that employer's taxable payroll is se required. 

24 (c) If one or more employers on the schedules have experience factors identical to that of the last 

25 employer included in a particular rate class, all such employers are included in and assigned the contribution 

26 rate specified for ~ the class, notwithstanding the provisions of 39-51-1214. 

27 (5) If the taxable payroll amount, eiathe experience factor, or both s1Jeh ta11al=Jle J'!O'rrell oA'leunt and 

28 experience faeter of any eligible or deficit employer listed on the schedules is changed, the employer is 

29 placed in that position on the schedules~ that the employer would have occupied had that employer's 

30 taxable payroll amount or experience factor as changed been used in determining that employer's position 
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in the first instance, i3tat staei'l, However, the change does not affect the position or rate classification of 

2 any other employer listed on the schedules and does not affect the rate determination for previous years. 

3 (61 An employer who has not filed all required payroll reports or paid all taxes, penalties, and 

4 interest due by the cutoff date must be assigned ti'le ma11imt1m .Q contribution rate in effect for the taxable 

5 year for Hi& the employer's classification as an eligible, deficit, or new employer, plus an additional 

6 assessment of 50% of the employer's assigned contribution rate, rounded to the nearest 1/10 of 1 %. " 

7 

8 Section 7. Section 39-51-1214, MCA, is amended to read: 

9 "39-51-1214. Benefit payments chargeable to employer experience rating accounts. (1) Except 

1 O for cost reimbursement, benefits paid must be charged to the account of each of the claimant's base period 

11 employers. The benefit charged must be based on the percentage of wages paid by the employer as 

12 compared to the total wages paid by all employers in the claimant's base period. 

13 12) A charge may not be made to the account of a covered employer with respect to benefits paid 

14 under the following situations: 

15 la) if paid to a worker who terminated services voluntarily without good cause attributable to a 

16 covered employer or who had been discharged or suspended for misconduct in connection with services; 

17 (b) if paid in accordance with the extended benefit program triggered by either national or state 

18 indicators; 

19 (c) if the base period employer continues to provide employment witi'l ne without a reduction in 

20 hours or wages; 

21 (d) if benefits are paid to claimants who are in training approved under 39-51-2307; or 

22 (e) if the base period employer is ordered to state or federal active duty in the national guard or 

23 reserves." 

24 

25 Section 8. Section 39-51-1303, MCA, is amended to read: 

26 "39-51-1303. Collection of unpaid taxes by civil action. (1) If, after due notice, any employer, 

27 liable corporate officer or employee, 8f liable member or manager of a limited liability company referred to 

28 in 39-51-1105, or partner in a limited liability partnership defaults in any payment of taxes, penalties, or 

29 interest on the taxes and penalties, the department may initiate a civil action in the name of the department 

30 to collect the amount due and the employer, liable corporate officer, 8f liable member or manager of a 
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limited I·1ability company referred to in 39-51-1105, or partner in a limited liability partnership adjudged in 

2 default shall pay the costs of the action. 

3 12) An action for the collection of taxes due must be brought within 5 years after the due date of 

4 the taxes or it is barred, 

5 (3) The department may pursue its remedy under~ 39-51-1304, 9f this section, or both." 

6 

7 Section 9. Section 39-51-1304, MCA, is amended to read: 

8 "39-51-1304. Lien for payment of unpaid taxes -- levy and execution. ( 1) Unpaid taxes, including 

9 penalties and interest ass.essed on unpaid taxes, have the effect of a judgment against the employer, 9f the 

10 liable corporate officer or employee or liable member or manager of a limited liability company referred to 

11 in 39-51-1105, or a partner in a limited liability partnership, arising at the time that the payments are due. 

12 The department may issue a certificate stating the amount of payments due and directing the clerk of the 

1 3 district court of any county of the state to enter th,~ certificate as a judgment in the docket pursuant to 

14 25-9-301. From the time that the judgment is docketed, it becomes a lien upon all real and personal 

1 5 property of the employer. After the due process requirements of 39-51-1109 and 39-51-2403 have been 

16 satisfied, the department may enforce the judgment through the sheriff or agent authorized to collect the 

17 tax in the same manner as prescribed for execution upon a judgment. A notice of levy may be made by 

18 means of a certified letter by an agent authorized to collect the tax. The department may enforce the 

19 judgment at any time within 10 years of the creation of the lien or the effective date of the lien, whichever 

20 is later. 

21 12) A judgment lien filed pursuant to this section may be renewed for another 10-year period 

22 pursuant to the provisions of 25-13-102. 

23 (3) The lien provided for in subsection ( 1) is not valid against any third party owning an interest 

24 in real or personal property against which the judgment is enforced if: 

25 (a) the third party's interest is recorded prior to the entrance of the certificate as a judgment; and 

26 (b) the third party receives from the most recent grantor of the interest a signed affidavit stating 

27 that all taxes, penalties, and interest due from the grnntor have been paid. 

28 (4) A granter who signs and delivers an affidavit is subject to the penalties imposed by 39-51-3204 

29 if any part of it is untrue. Notwithstanding the provisions of 39-51-3204, the department may proceed 

30 a§aiAst tAe em~leyer, liaele oor~orate eHiaer er eFT'l~le1yee, er liaele mell9i3ar er maRO§Br of a liFT'lited liaeility 
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eeffl!;l8A'J' FefaFroa to iA 39 !i 1 11 Q!i under 39-51-1303L 9f this section, or both, to collect the delinquent 

2 taxes, penalties, and interest from the: 

3 (a) employer; 

4 (bl liable corporate officer or employee: 

5 (cl liable member or manager of a limited liability company referred to in 39-51-1105: or 

6 (di partner in a limited liability partnership. 

7 15) The lien provided for in subsection (1) must be released upon payment in full of the unpaid 

8 taxes, penalties, and accumulated interest. The department may release or may partially release the lien 

9 upon partial payment or whenever the department determines that the release or partial release of the lien 

10 will facilitate the collection of unpaid taxes, penalties, or interest. The department may release the lien if 

11 it determines that the lien is unenforceable." 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 10. Section 39-51-2302, MCA, is amended to read: 

"39-51-2302. Disqualification for leaving work without good cause. 11) An individual ~ must 

be disqualified for benefits if M the individual has left work without good cause attributable to ms the 

individual's employment. 

(2) I-le The individual may not be disqualified if the individual aeJ:laFtmeAt fiAas Hiat Re left "1is 

leaves: 

@l employment because of personal illness or injury not associated with misconduct upon the 

advice of a licensed and practicing physician and, after recovering from ms the illness or injury when 

recovery is certified by a licensed and practicing physician, M the individual returned to ms and offered 

service to the individual's employer aAa offeree llis serYiee and AtS the individual's regular or comparable 

suitable work was not available, if so feuAa as determined by the department, provided M the individual 

is otherwise eligible: or 

(b) temporary work accepted during a period of unemployment caused by a lack of work with the 

individual's regular employer if upon leaving the temporary work the individual returned immediately to work 

for the individual's regular employer, provided that the individual is unemployed for nondisgualifying 

reasons. 

(3) To requalify for benefits, an individual~ shall perform services other than self-employment 

for which remuneration is received equal to or in excess of six times AtS the individual's weekly benefit 
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amount subsequent to the week in which the act causing the disqualification occurred unless l=!e the 

2 individual has been in regular attendance at an educational institution accredited by the state of Montana 

3 for at least 3 consecutive months from the date of IA-i& the individual's enrollment." 

Section 11. Section 39-51-2303, MCA, is amended to read: 

4 

5 

6 "39-51-2303. Disqualification for discharge due to misconduct. An individual ~ must be 

7 disqualified for benefits after being discharged or sL1spended: 

8 (1) for misconduct connected with the individual's work or affecting the individual's employment 

9 until the individual has performed services, other than self-employment, for which remuneration is received 

1 0 equal to or in excess of eight times the individual's weekly benefit amount subsequent to the week in which 

11 the act causing the disqualification occurred; or 

12 (2) for gross misconduct connected with the individual's work or committed on the employer's 

1 3 premises, as determined by the department, for a period of 52 weeks." 

14 

1 5 Section 12. Section 39-51-31 05, MCA, is amended to read: 

16 "39-51-3105. Assignment, pledge, or encumbrance of right to benefits void -- benefits exempt 

17 from levy, execution, attachment, or other remedy for collection of debt -- exception. Any assignment, 

18 pledge, or encumbrance of any right to benefits that are or may become due or payable under this chapter 

19 is void, and the rights to benefits are exempt from levy, execution, attachment, or any other remedy 

20 provided for the collection of debt, aRa eeRefits. Benefits received by~ an individual, &e as long as they 

21 are not mingled with other funds of the recipient, are exempt from ~ an remedy for the collection of all 

22 debts except as provided in 39-51-3106, [section 1 L [section 2), and 39-51-3206. Any waiver of ~ an 

23 exemption provided for in this section is void." 

24 

25 Section 13. Section 39-51-3201, MCA, is amended to read: 

26 "39-51-3201 . Making false statement or representation or failing to disclose material fact in order 

27 to obtain or increase benefits -- administrative penalty and remedy. I 1) A person who makes a false 

28 statement or representation knowing it to be false or )'Vho knowingly fails to disclose a material fact in order 

29 to obtain or increase any benefit or other payment under this chapter or under an employment security law 

30 of any other state or territory or the federal government, either for hifflself the individual or for any other 
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person, is: 

2 (al disqualified for benefits tlciereaftor for a period of not more than 52 weeks, beginning with the 

3 first compensabte week following the date of Sl:leR determination by the department.. tl=le The length of time 

4 of the disqualification as "1ereiA deseribed te must be determined by the department in accordance with the 

5 severity of each case; and 

6 (bl required to repay to the department, either directly or as authorized by the department, by 

7 offset of future benefits to which M the individual may be entitled, or by a combination of both Stl6fl 

8 methods, a sum equal to the amount wrongfully received by~ the individual, plus the department may 

9 assess a penalty not to exceed 100% of the fraudulently obtained benefits,. ei10e13t tAat future Future 

10 benefits may not be used to offset the penalty due. However, M the individual is not required to repay any 

11 amount wrongfully obtained more than 5 years prior to the date of the department's determination that M 

12 the individual made false statements, willful nondisclosure, or misrepresentation. 

13 {2) An individual, other than a person with a bona fide disability that prevents the individual from 

14 making or filing a claim for benefits on the individual's own behalf, who allows or authorizes another person 

15 to make or file a claim for benefits on the individual's behalf is subject to the penalties prescribed in 

16 subsection ( 1 ). 

17 ill All money accruing from the penalty under subsection ( 1 )(b) must be deposited in the federal 

18 . special revenue account. Money deposited in that account may be appropriated to the department to be 

19 used to detect and collect unpaid taxes and overpayments of benefits to the extent that federal grant 

20 revenues are inadequate for these purposes. Money in the account not appropriated for these purposes 

21 must be transferred by the department to the unemployment insurance trust fund at the end of each fiscal 

22 year." 

23 

24 NEW SECTION. Section 14. Codification instruction. [Sections 1 and 21 are intended to be 

25 codified as an integral part of Title 39, chapter 51, and the provisions of Title 39, chapter 51, apply to 

26 [sections 1 and 2). 

27 

28 NEW SECTION. Section 15. Retroactive appllcabllity. [Sections 1, 5, and 12] apply retroactively, 

29 within the meaning of 1-2-109, to January 1, 1997, in order to comply with federal requirements. 

30 

~
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2 

3 

4 

5 

NEW SECTION. Section 16. Effective dates. 

( 1) Except as provided in subsections (2) and (31, [this act] is effective on passage and approval. 

(2) [Section 21 is effective October 1, 1997. 

(3) [Section 6] is effective January 1, 1998. 
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HOUSE BILL NO. 115 

INTRODUCED BY GRIMES, SHEA 

BY REQUEST OF THE DEPARTMENT OF LABOR 

HB0115.02 

APPROv"ED BY COM ON 
BUSINESS & LABOR 

5 A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR VOLUNTARY WITHHOLDING OF TAXES FROM 

6 UNEMPLOYMENT INSURANCE BENEFITS; PROVIDING FOR DEDUCTIONS FROM UNEMPLOYMENT 

7 BENEFITS TO REPAY OVERISSUANCE OF FOOD STAMP COUPONS; ADDING PARTNERS IN A LIMITED 

8 LIABILITY PARTNERSHIP TO THE TYPES OF EMPLOYING ENTITIES SUBJECT TO PENAL TIES FOR UNPAID 

9 TAXES; CHANGING THE CRITERIA FOR DISQUALIFYING AN INDIVIDUAL FOR UNEMPLOYMENT 

10 BENEFITS; AMENDING SECTIONS 39-51-201, 39-51-204, 39-51-403, 39-51-1213, 39 61 1214, 

11 39-51-1303, 39-51-1304, 39-51-2302, 39 61 2303, 39-51-3105, AND 39-51-3201, MCA; AND 

12 PROVIDING EFFECTIVE DATES AND A RETROACTIVE APPLICABILITY DATE." 

13 

14 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

15 

16 NEW SECTION. Section 1. Voluntary and other withholding of taxes from benefits -- procedures. 

17 ( 1) The department shall advise an individual at the time the individual files a new claim for unemployment 

18 compensation that: 

19 (al unemployment compensation is subject to federal income tax; 

20 (bl requirements exist pertaining to estimated tax payments; 

21 (cl the individual may elect to have federal income tax deducted and withheld from the individual's 

22 unemployment compensation at the rate or amount specified in the Internal Revenue Code; and 

23 (dl the individual may change a previously elected withholding status in a manner and at a 

24 frequency prescribed by the department. 

25 (2l Funds deducted and withheld from unemployment compensation must remain in the 

26 unemployment insurance fund provided for in 39-51-401 until the funds are transferred as income tax 

27 payments to the internal revenue service. 

28 (3l The department shall: 

29 (a) follow all procedures specified by the United States department of labor and the internal revenue 

30 service pertaining to the voluntary deduction and withholding of income tax from unemployment 
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compensation; and 

2 (b) deduct and withhold from unemployment compensation amounts of federal income tax other 

3 than those specified in subsection ( 1 )(c} in accordance with the priorities established by the department 

4 by rule. 

5 

6 NEW SECTION. Section 2. Deduction and withholding of unemployment benefits to repay 

7 overissuance of food stamps -- definitions. (1} For the purposes of this section, the following definitions 

8 apply: 

9 (a) "State food stamp agency" means any agency of a state or a political subdivision of a state that 

1 O is responsible for enforcing the repayment of an obligation for overissuance of food stamp coupons. 

11 (b} "Unemployment benefits" means benefits payable under the Montana unemployment insurance 

12 law, including amounts payable by the department pursuant to an agreement under any federal law that 

13 provides for benefits, assistance, or allowances with respect to unemployment. 

14 (2} An individual filing a new claim for unemployment benefits shall disclose at the time of filing the 

15 claim whether or not the individual owes for an uncollected overissuance of food stamp coupons as defined 

16 in section 13(c}( 1} of the Food Stamp Act of 1977 (7 U.S.C. 2022(c}(1 }}. If an individual discloses that the 

17 individual has an uncollected obligation for overissuance of food stamp coupons and if the department finds 

18 that the individual is eligible for unemployment benefits, the department shall notify the state food stamp 

1 9 agency that the individual is eligible for unemployment benefits. 

20 (3} The department shall deduct and withhold from any unemployment benefits payable to an 

21 individual who has an obligation for an uncollected overissuance of food stamp coupons: 

22 (a) the amount specified by the individual to the department to be deducted and withheld; in which 

23 case subsections (3)(bl and (3)(c} are not applicable; 

24 (bl the amount, if any, determined by a state food stamp agency for enforcing obligations for 

25 overissuance of food stamp coupons, pursuant to an agreement submitted to the department under section 

26 13(c}(3)(A) of the Food Stamp Act of 1977 (7 U.S.C. 2022(c}(3}(A)}, unless subsection (3)(c} is applicable; 

27 or 

28 (cl any amount otherwise required to be deducted and withheld from unemployment benefits 

29 pursuant to section 13(c)(3)(B) of the Food Stamp Act of 1977 (7 U.S.C. 2022 (c)(3)(Bll. 

30 (4) The department shall pay any amount deducted and withheld under subsection (3} to the 
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appropriate state food stamp agency responsible for enforcing an obligation for overissuance of food stamp 

2 coupons. 

3 (51 Deductions may be made pursuant to this section only if appropriate arrangements have been 

4 made for reimbursement by the state food stamp agency for the administrative costs incurred by the 

5 department under this section. 

6 (6) Any amount deducted and withheld under subsection {3) must be treated as if it were paid to 

7 the individual as unemployment benefits and then paid by the individual to the state food stamp agency 

8 in satisfaction of the individual's uncollected overissuance of food stamp coupons. 

Section 3. Section 39-51-201, MCA, is amended to read: 

9 

10 

1 1 "39-51-201. General definitions. As used in this chapter, unless the context clearly requires 

12 otherwise, the following definitions apply: 

13 { 1) "Annual payroll" means the total amount of wages paid by an employer, regardless of the time 

14 of payment, for employment during a calendar year. 

15 (2) "Base period" means the first 4 of the last 5 completed calendar quarters immediately preceding 

16 the first day of an individual's benefit year. However, in the case of a combined-wage claim pursuant to 

1 7 the arrangement approved by the secretary of labor of the United States, the base period is the period 

18 applicable under the unemployment law of the paying state. For an individual who fails to meet the 

19 qualifications of 39-51-2105 or a similar statute of another state because of a temporary total disability, 

20 as defined in 39-71-116, or a similar statute of another state or the United States, the base period means 

21 the first 4 quarters of the last 5 completed calendar quarters preceding the disability if a claim for 

22 unemployment benefits is filed within 24 months of the date on which the individual's disability was 

23 incurred. 

24 (3) "Benefits" means the money payments payable to an individual, as provided in this chapter, 

25 with respect to the individual's unemployment. 

26 (41 "Benefit year", with respect to any individual, means the 52-consecutive-week period beginning 

27 with the first day of the calendar week in which the individual files a valid claim for benefits, except that 

28 the benefit year is 53 weeks if filing a new valid claim would result in overlapping any quarter of the base 

29 year of a previously filed new claim. A subsequent benefit year may not be established until the expiration 

30 of the current benefit year. However, in the case of a combined-wage claim pursuant to the arrangement 

\
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1 approved by the secretary of labor of the United States, the base period is the period applicable under the 

2 unemployment law of the paying state. 

3 (5) "Board" means the board of labor appeals provided for in Title 2, chapter 15, part 17. 

4 (6) "Calendar quarter" means the period of 3 consecutive calendar months ending on March 31, 

5 June 30, September 30, or December 31. 

6 (7) "Contributions" means the money payments to the state unemployment insurance fund required 

7 by this chapter but does not include assessments under 39-51-404(4). 

8 (8) "Department" means the department of labor and industry provided for in Title 2, chapter 15, 

9 part 1 7. 

1 O (9) "Employing unit" means any individual or organization (including the state government and any 

11 of its political subdivisions or instrumentalities), partnership, association, trust, estate, joint-stock company, 

12 insurance company, limited liability company or limited liability partnership that has filed with the secretary 

13 of state, or corporation, whether domestic or foreign, or the receiver, trustee in bankruptcy, trustee or the 

14 trustee's successor, or legal representative of a deceased person that has or had in its employ one or more 

15 individuals performing services for i~ within this state, except as provided under 39-51-204( 1 )(a) and ( 1) (bl. 

16 All individuals performing services within this stat:e for any employing unit that maintains two or more 

1 7 separate establishments within this state are considered to be employed by a single employing unit for alt 

18 the purposes of this chapter. Each individual employed to perform or assist in performing the work of any 

1 9 agent or employee of an employing unit is considered to be employed by the employing unit for the 

20 purposes of this chapter, whether the individual was hired or paid directly by the employing unit or by the 

21 agent or employee, provided that the employing unit has actual or constructive knowledge of the work. 

22 (10) "Employment office" means a free public employment office or branch of an office operated 

23 by this state or maintained as a part of a state-controlled system of public employment offices or~ other 

24 free public employment offices operated and maintained by the United States government or its 

25 instrumentalities as the department may approve. 

26 ( 111 "Fund" means the unemployment insurance fund established by this chapter to which all 

27 contributions and payments in lieu of contributions are required to be paid and from which all benefits 

28 provided under this chapter must be paid. 

29 (121 "Gross misconduct" means a criminal act, other than a violation of a motor vehicle traffic law, 

30 for which an individual has been convicted in a criminal court or has admitted or conduct that demonstrates 
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a flagrant and wanton disregard of and tor the rights or title or interest of a fellow employee or the 

2 employer. 

3 (13) "Hospital" means an institution that has been licensed, certified, or approved by the state as 

4 a hospital. 

5 (14) "Independent contractor" means an individual who renders service in the course of an 

6 occupation and: 

7 (a) has been and will continue to be free from control or direction over the performance of the 

8 services, both under a contract and in fact; and 

9 (bl is engaged in an independently established trade, occupation, profession, or business. 

1 0 ( 15) (a) "Institution of higher education", for the purposes of this part, means an educational 

11 institution that: 

12 (ii admits as regular students only individuals having a certificate of graduation from a high school 

13 or the recognized equivalent of a certificate; 

14 (iii is legally authorized in this state to provide a program of education beyond high school; 

15 (iii) provides an educational program for which it awards a bachelor's or higher degree or provides 

16 a program that is acceptable for full credit toward a bachelor's or higher degree, a program of postgraduate 

17 or postdoctoral studies, or a program of training to prepare students for gainful employment in a recognized 

18 occupation; and 

19 (iv) is a public or other nonprofit institution, 

20 (bl Notwithstanding subsection (15)(a), all universities in this state are institutions of higher 

21 education for purposes of this part. 

22 (16) "State" includes, in addition to the states of the United States of America, the District of 

23 Columbia, Puerto Rico, the Virgin Islands, and tRe DeRliRioR of Canada. 

24 ( 17) "Taxes" means contributions and assessments required under this chapter but does not include 

25 penalties or interest for past-due or unpaid contributions or assessments. 

26 ( 18) "Unemployment insurance administration fund" means the unemployment insurance 

27 administration fund established by this chapter from which administrative expenses under this chapter must 

28 be paid. 

29 { 19) {al "Wages" means all remuneration payable for personal services, including commissions and 

30 bonuses, the cash value of all remuneration payable in any medium other than cash, and back pay received 
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pursuant to a dispute related to employment. The reasonable cash value of remuneration payable in any 

2 medium other than cash must be estimated and determined pursuant to rules prescribed by the department. 

3 {bl The term "wages" does not include: 

4 {i) the amount of any payment made by the employer, if the payment was made under a plan 

5 established for the employees in general or for a specific class or classes of employees, to or on behalf of 

6 the employee for: 

7 (A) retirement; 

8 (8) sickness or accident disability under a workers' compensation law; 

9 {C) medical and hospitalization expenses in connection with sickness or accident disability; or 

10 {D) death; 

11 {ii) remuneration paid by a county welfare office from public assistance funds for services performed 

12 at the direction and request of the county welfare office; or 

13 {iii) employee expense reimbursements or allowances for meals, lodging, travel, subsistence, or 

14 other expenses, as set forth in department rules. 

15 (20) "Week" means a period of 7 consecutive calendar days ending at midnight on Saturday. 

16 (21) An individual's "weekly benefit amount" means the amount of benefits that the individual 

17 would be entitled to receive for 1 week of total unemployment." 

18 

Section 4. Section 39-51-204, MCA, is amended to read: 19 

20 "39-51-204. Exclusions from definition ◄lf employment. (1) The term "employment" does not 

21 include: 

22 (a) agricultural labor, except as provided in 39-51-202(2). If an employer is otherwise subject to 

23 this chapter and has agricultural employment, all employees engaged in agricultural labor must be excluded 

24 from coverage under this chapter if the employer: 

25 (i) in any quarter or calendar year, as applicable, does not meet either of the tests relating to the 

26 monetary amount or number of employees and days worked, for the subject wages attributable to 

27 agricultural labor; and 

28 (iii keeps separate books and records to account for the employment of persons in agricultural 

29 labor. 

30 (bl household and domestic service in a private home, local college club, or local chapter of a 
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college fraternity or sorority, except as provided in 39-51-202(3). If an employer is otherwise subject to 

2 this chapter and has domestic service employment, all employees engaged in domestic service must be 

3 excluded from coverage under this chapter if the employer: 

4 Iii does not meet the monetary payment test in any quarter or calendar year, as applicable, for the 

5 subject wages attributable to domestic service; and 

6 (ii) keeps separate books and records to account for the employment of per$ons in domestic 

7 service. 

8 (c) service performed as an officer or member of the crew of a vessel on the navigable waters of 

9 the United States; 

10 Id) service performed by an individual in the employ of that individual's son, daughter, or spouse 

11 and service performed by a child under the age of 21 in the employ of the child's father or mother; 

12 (e) service performed in the employ of any other state or its political subdivisions or of the United 

13 States government or of an instrumentality of any other state or states or their political subdivisions or of 

14 the United States, except that national banks organized under the national banking law may not be entitled 

15 to exemption under this subsection and are subject to this chapter the same as state banks, provided that 

16 the service is excluded from employment as defined in section 3306(c)(7) of the Federal Unemployment 

17 Tax Act 126 U.S.C. 3306(c)(7)); 

18 If) service in which unemployment insurance is payable under an unemployment insurance system 

19 established by an act of congress if the department enters into agreements with the proper agencies under 

20 an act of congress and those agreements become effective in the manner prescribed in the Montana 

21 Administrative Procedure Act for the adoption of rules, to provide reciprocal treatment to individuals who 

22 have, after acquiring potential rights to benefits under this chapter, acquired rights to unemployment 

23 insurance under an act of congress or who have, after acquiring potential rights to unemployment insurance 

24 under the act of congress, acquired rights to benefits under this chapter; 

25 (g) services performed as a newspaper carrier or free-lance correspondent if the person performing 

26 the services or a parent or guardian of the person performing the services in the case of a minor has 

27 acknowledged in writing that the person performing the services and the services are not covered. As used 

28 in this subsection: 

29 (i) "free-lance correspondent" is a person who submits articles or photographs for publication and 

30 is paid by the article or by the photograph; and 

\
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(ii) "newspaper carrier" means a person who provides a newspaper with the service of delivering 

2 newspapers singly or in bundles. The term does not include an employee of the paper who, incidentally to 

3 the employee's main duties, carries or delivers papers. 

4 (h) services performed by real estate, securities, and insurance salespeople paid solely by 

5 commissions and without guarantee of minimum earnings; 

6 (il service performed in the employ of a school or university if the service is performed by a student 

7 who is enrolled and is regularly attending classes at a school or university or by the spouse of a student 

8 if the spouse is advised, at the time that the spouse commences to perform the service, that the 

9 employment of the spouse to perform the service is provided under a program to provide financial 

1 0 assistance to the student by the school or university and that the employment will not be covered by any 

11 program of unemployment insurance; 

12 (j) service performed by an individual who is: enrolled at a nonprofit or public educational institution, 

13 which normally maintains a regular faculty and curriculum and normally has a regularly organized body of 

14 students in attendance at the place where its educational activities are carried on, as a student in a full-time 

15 program taken for credit at an institution that combines academic instruction with work experience if the 

16 service is a'l integral part of the program and the im;titution has certified that fact to the employer, except 

17 that this subsection does not apply to service performed in a program established for or on behalf of an 

18 employer or group of employers; 

19 (k) service performed in the employ of a hospital if the service is performed by a patient of the 

20 hospital; 

21 (I) services performed by a cosmetologist who is licensed under Title 37, chapter 31, or a barber 

22 who is licensed under Title 37, chapter 30, and: 

23 (il who has acknowledged in writing that the cosmetologist or barber is not covered by 

24 unemployment insurance and workers' compensation; 

25 (ii) who contracts with a cosmetology salon, as defined in 37-31-101, or a barbershop, as defined 

26 in 37-30-101, which contract must show that the cosmetologist or barber: 

27 (Al is free from all control and direction of the owner in the contract; 

28 (Bl receives payment for services from individual clientele; and 

29 (Cl leases, rents, or furnishes all of the cosmetologist's or barber's own equipment, skills, or 

30 knowledge; and 
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liii) whose contract gives rise to an action for breach of contract in the event of contract 

2 termination (the existence of a single license for the cosmetology salon or barbershop may not be construed 

3 as a lack of freedom from control or direction under this subsection); 

4 1ml casual labor not in the course of an employer's trade or business performed in any calendar 

5 quarter, unless the cash remuneration paid for the service is $50 or more and the service is performed by 

6 an individual who is regularly employed by the employer to perform the service. "Regularly employed" 

7 means that the services are performed during at least 24 days in the same quarter. 

8 (n) employment of sole proprietors, working members of a partnership, 0f members of a 

9 member-managed limited liability company that has filed with the secretary of state, or partners in a limited 

10 liability partnership that has filed with the secretary of state; 

11 lo) services performed for the installation of floor coverings if the installer: 

12 Ii) bids or negotiates a contract price based upon work performed by the yard or by the job; 

13 Iii) is paid upon completion of an agreed-upon portion of the job or after the job is completed; 

14 (iii) may perform services for anyone without limitation; 

1 5 (iv) may accept or reject any job; 

16 (v) furnishes substantially all tools and equipment necessary to provide the services; and 

1 7 (vi) works under a written contract that: 

18 IA) gives rise to a breach of contract action if the installer or any other party fails to perform the 

19 contract obligations; 

20 (Bl states that the installer is not covered by unemployment insurance; and 

21 (C) requires the installer to provide a current workers' compensation policy or to obtain an 

22 exemption from workers' compensation requirements; 

23 (p) employment of a direct seller as defined in 26 U.S.C. 3508; 

24 (q) services performed by a petroleum land professional. As used in this subsection, "petroleum 

25 land professional" means a person who: 

26 (i) is engaged primarily in negotiating for the acquisition or divestiture of mineral rights or in 

27 negotiating a business agreement for the exploration or development of minerals; 

28 (ii) is paid for services that are directly related to the completion of a contracted specific task rather 

29 than on an hourly wage basis; and 

30 (iii) performs all services as an independent contractor pursuant to a written contract. 
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1 12) Employment does not include elected public officials. 

2 13) For the purposes of 39-51-20316), the term "employment" does not apply to service performed: 

3 {al in the employ of a church or convention or association of churches or an organization that is 

4 operated primarily for religious purposes and that is operated, supervised, controlled, or principally 

5 supported by a church or convention or association of churches; 

6 lb) by an ordained, commissioned, or licensed minister of a church in the exercise of the ctwrch's 

7 ministry or by a member of a religious order in the exercise of duties required by the order; 

8 (c) in a facility conducted for the purpose of carrying out a program of rehabilitation for individuals 

9 whose earning capacity is impaired by age or physical or mental deficiency or injury or providing 

1 O remunerative work for individuals _who, because of impaired physical or mental capacity, cannot be readily 

11 absorbed in the competitive labor market by an individual receiving rehabilitation or remunerative work; 

12 (dl as part of an unemployment work-relief or work-training program assisted or financed in whole 

13 or in part by a federal agency or any agency of a state or political subdivision of the state by an individual 

14 receiving work relief or work training; or 

15 le) for a state prison or other state correctional or custodial institution by an inmate of that 

16 institution. 

17 14) An individual found to be an independent contractor by the department under the terms of 

18 39-71-401 (3) is considered an independent contractor for the purposes of this chapter. An independent 

19 contractor is not precluded from filing a claim for benefits and receiving a determination pursuant to 

20 39-51-2402. 

21 (5) This section does not apply to a state or local governmental entity or a nonprofit organization 

22 defined under section 501 lc)l3) of the Internal A:evenue Code unless the service is excluded from 

23 employment as defined in the Federal Unemployment Tax Act." 

24 

Section 5. Section 39-51-403, MCA, is amended to read: 25 

26 "39-51-403. Money to be requisitioned from unemployment trust fund solely for payment of 

27 benefits -- exception. (1) Money~ may be requisitioned from this state's account in the unemployment 

28 trust fund solely for the payment of benefits and in accordance with regulations prescribed by the 

29 department, except that money credited to this state's account pursuant to section 903 of the Social 

30 Security Act (42 U.S.C. 11 OJ), as amended, may also be withdrawn for the payment of expenses for the 
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administration of this chapter and of public employment offices, as provided by this chapter. Money 

2 withheld by the department from a benefits payment at the request of an individual or in accordance with 

3 the department's rules pertaining to deductions and withholding for federal income tax purposes pursuant 

4 to [section 1 j or money withheld for repayment of an overissuance of food stamp coupons pursuant to 

5 [section 2] must be considered benefits for the purposes of this subsection. 

6 (2) The department shall from time to time requisition from the unemployment trust fund SHffi the 

7 amounts, not exceeding the amounts standing to in this state account therein in the fund, as it €1-eems 

8 considers necessary for the payment of benefits tor a reasonable future period. Upon receipt thereof of a 

9 requisition, the treasurer shall deposit SHM the money in the benefit account and shall issue !=lis warrants 

1 O for the payment of benefits sele!y from ~ the benefit account. 

11 (3) Expenditures of SHM money in the benefit account and refunds from the clearing account SRall 

12 are not be subject to any provisions of law requiring specific appropriations or other formal release by state 

1 3 officers of money in their custody. 

14 (4) Any balance of money requisitioned from the unemployment trust fund Wflffffi that remains 

15 unclaimed or unpaid in the benefit account after the expiration of the period for which SHffi the sums were 

1 6 requisitioned SRall must either be deducted from estimates for and may be utilized used for the payment 

17 of benefits during succeeding periods or, in the discretion of the department, SRall must be redeposited with 

18 the secretary of the treasury of the United States to the credit of this state's account in the unemployment 

19 trust fund, as provided in 39-51-402." 

20 

21 Section 6. Section 39-51-1213, MCA, is amended to read: 

22 "39-51-1213. Classification of employers for experience rating purposes. (1) The department shall 

23 for each calendar year classify employers in accordance with their actual experience in the payment of 

24 contributions and with respect to benefits charged against their accounts, with contribution rates reflecting 

25 benefit experience. Each employer's rate for a calendar year SRall must be determined on the basis of the 

26 employer's record as of October 1 of the preceding calendar year. 

27 (2) In making the classification, each eligible and deficit employer's contribution rate is determined 

28 in the manner set forth below: 

29 la) Each employer is given an "experience factor"L which is contributions paid since October 1, 

30 1981, minus benefits charged on each employer's account since October 1, 1981, divided by the 
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employer's average annual taxable payroll rounded to the next lower dollar amount for the 3 fiscal years 

2 immediately preceding the computation date. The computation of the "experience factor" SRaU must be to 

3 six decimal places. 

4 lb) Schedules SRaU must be prepared listing all eligible and deficit employers in inverse numerical 

5 order of their experience factors. There SRaU must be listed on ~ the schedules for each employer in 

6 addition to the experience factor: 

7 Ii) the amount of the employer's taxable payroll for the fiscal year ending on the computation date; 

8 and 

9 Iii) the cumulative total consisting of the sum of the employer's taxable payroll for the fiscal year 

1 O ending on the computation date and the corresponding taxable payrolls for all other employers preceding 

11 that employer on the schedules. 

12 (3) The cumulative taxable payroll amounts listed on the schedules provided for in 39-51-1 218 SRall 

13 must be segregated into groups that will yield approximately the average tax rate ·according to the tax 

14 schedule assigned for that particular taxable year. Each group SRaU must be identified by the rate class 

15 number listed in the table~ that represents the percentage limits of each group. Each employer on the 

16 schedules is assigned that contribution rate opposite that employer's rate class for the tax schedule in 

1 7 effect for the taxable year. 

18 (4) (a) If the grouping of rate classes requires the inclusion of exactly one-half of an employer's 

19 taxable payroll, the employer is assigned the lower of the two rates designated for the two classes in which 

20 the halves of that employer's taxable payroll are se required. 

21 lb) If the group of rate classes requires the inclusion of a portion other than exactly one-half of an 

22 employer's taxable payroll, the employer is assigned the rate designated for the class in which the greater 

23 part of that employer's taxable payroll is &e requirecl. 

24 (c) If one or more employers on the schedules have experience factors identical to that of the last 

25 employer included in a particular rate class, all such employers are included in and assigned the contribution 

26 rate specified for ~ the class, notwithstanding the provisions of 39-51-1 214. 

27 (5) If the taxable payroll amountL e,.the expe1rience factorL or both sueh taxable payroll aFAount and 

28 OM'3erienee faoter of any eligible or deficit employer listed on the schedules is changed, the employer is 

29 placed in that position on the schedules~ that the employer would have occupied had that employer's 

30 taxable payroll amount or experience factor as changed been used in determining that employer's position 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

in the first instance, but suoh~ However, the change does not affect the position or rate classification of 

any other employer listed on the schedules and does not affect the rate determination for previous years. 

(6) An employer who has not filed all required payroll reports or paid all taxes, penalties, and 

interest due by the cutoff date must be assigned the mmtimum §. contribution rate in effect for the taxable 

year for Ri-s the employer's classification as an eligible, deficit, or new employer, plus an additional 

assessment of 50% of the employer's assigned contribution rate, rounded to the nearest 1 /1 O of 1 %. " 

SeotioA 7. Scotian 39 61 1214, MCA, is amemiea to reaa: 

":39 61 1214. Be Refit pa'/ments ehargeable to emplo'ler elliperieAee ratiA!I aoeouAts. ( 1 J EHeeJH 

for east reimbursement, benefits paia must be ehargea to the aceount of each of the claimant's base perioa 

employers. Tho benefit ehargoa must be bases on tho 13oroentago of wagos 13aia b•r tho employer as 

eom13area to the total ,,..,ages 13aia by all em13loycrs in the claimant's base period. 

(2) A oharge may not be made to tl=le aeeouAt of a oovorod employer witl=I respect to benefits paid 

unser the following situatiens: 

(a) if pais to a worlEer who terminates sor¥ieos voluntarily ,,.·itl=lout gees eauso attributable to a 

oo¥erod empleyer or wl=lo has been sisehargos or sus13onsos for miseonsuet in eonnootion with serviees; 

(bl if 13ais in aooorsanee •,vith tl=le extenses benefit program triggeres by either national or state 

inEiieators; 

(el if the base 13erios em13loyer eontinuos to pro¥ise emplo~·ment with no without a resuetion in 

hours or wages; 

(Ei) if eenefits are pais to el aim ants wl=le are in training approves unEier <IQ 61 2<107; or 

(el if the base perioa employer is orsoros to state er fosoral aetiYe suty in tl=le national guard or 

reser¥eS." 

Section 7. Section 39-51-1303, MCA, is amended to read: 

"39-51-1303. Collection of unpaid taxes by civil action. (1) If, after due notice, any employer, 

27 liable corporate officer or employee, 0f liable member or manager of a limited liability company referred to 

28 in 39-51-1105, or partner in a limited liability partnership defaults in any payment of taxes, penalties, or 

29 interest on the taxes and penalties, the department may initiate a civil action in the name of the department 

30 to collect the amount due and the employer, liable corporate officer, 0f liable member or manager of a 
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limited liability company referred to in 39-51-11 05,, or partner in a limited liability partnership adjudged in 

2 default shall pay the costs of the action. 

3 (2) An action for the collection of taxes due must be brought within 5 years after the due date of 

4 the taxes or it is barred. 

5 (3) The department may pursue its remedy under ei#lef 39-51-1304, et this section, or both." 

6 

7 Section 8. Section 39-51-1304, MCA, is amended to read: 

8 "39-51-1304. Lien for payment of unpaid taxes -- levy and execution. ( 1) Unpaid taxes, including 

9 penalties and interest assessed on unpaid taxes, have the effect of a judgment against the employer, et the 

1 0 liable corporate officer or employee or liable member or manager of a limited liability company referred to 

11 in 39-51-1105, or a partner in a limited liability partnership, arising at the time that the payments are due. 

12 The department may issue a certificate stating the amount of payments due and directing the clerk of the 

13 district court of any county of the state to enter the certificate as a judgment in the docket pursuant to 

14 25-9-301. From the time that the judgment is docketed, it becomes a lien upon all real and personal 

1 5 property of the employer. After the due process requirements of 39-51-1109 and 39-51-2403 have been 

16 satisfied, the department may enforce the judgment through the sheriff or agent authorized to collect the 

17 tax in the same manner as prescribed for execution upon a judgment. A notice of levy may be made by 

18 means of a certified letter by an agent authorized to collect the tax. The department may enforce the 

19 judgment at any time within 1 0 years of the creation of the lien or the effective date of the lien, whichever 

20 is later. 

21 (2) A judgment lien filed pursuant to this section may be renewed for another 10-year period 

22 pursuant to the provisions of 25-13-102. 

23 (3) The lien provided for in subsection (1) is not valid against any third party owning an interest 

24 in real or personal property against which the judgment is enforced if: 

25 (a) the third party's interest is recorded prior to the entrance of the certificate as a judgment; and 

26 (b) the third party receives from the most recent grantor of the interest a signed affidavit stating 

27 that all taxes, penalties, and interest due from the urantor have been paid. 

28 (4) A grantor who signs and delivers an affidavit is subject to the penalties imposed by 39-51-3204 

29 if any part of it is untrue. Notwithstanding the provisions of 39-51-3204, the department may proceed 

30 a§aiAst the empleyer, liaele eerperate eHieer er emple~·ee, er liaele A9efl9eer er fflaAa§er ef a lifflited liaeility 
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1 company referred to in 39 e 1 11 Oe under 39-51-1303L ef this section, or both, to collect the delinquent 

2 taxes, penalties, and interest from the: 

3 (al employer~ 

4 (bl liable corporate officer or employee; 

5 (cl liable member or manager of a limited liability company referred to in 39-51-1105; or 

6 (di partner in a limited liability partnership. 

7 (5) The lien provided for in subsection ( 1 l must be released upon payment in full of the unpaid 

8 taxes, penalties, and accumulated interest. The department may release or may partially release the lien 

9 upon partial payment or whenever the department determines that the release or partial release of the lien 

10 will facilitate the collection of unpaid taxes, penalties, or interest. The department may release the lien if 

11 it determines that the lien is unenforceable." 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 9. Section 39-51-2302, MCA, is amended to read: 

"39-51-2302. Disqualification for leaving work without good cause. 11 l An individual Sf\aU must 

be disqualified for benefits if \:le the individual has left work without good cause attributable to flis the 

individual's employment. 

(2) He The individual may not be disqualified if the individual department finds that he left his 

leaves: 

1fil employment because of personal illness or injury not associated with misconduct upon the 

advice of a licensed and practicing physician and, after recovering from flis the illness or injury when 

recovery is certified by a licensed and practicing physician, \:le the individual returned to flis and offered 

service to the individual's employer ans offoreel his servioe and flis the individual's regular or comparable 

suitable work was not available, if so fo1cJnd as determined by the department, provided \:le the individual 

is otherwise eligible; or 

(b) temporary work accepted during a period of unemployment caused by a lack of work with the 

individual's regular employer if upon leaving the temporary work the individual returned immediately to work 

for the individual's regular employer, provided that the individual is unemployed for nondisgualifying 

reasons. 

13) To requalify for benefits, an individual ffit:l&t shall perform services other than self-employment 

for which remuneration is received equal to or in excess of six times flis the individual's weekly benefit 
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amount subsequent to the week in which the act causing the disqualification occurred unless l=!e the 

2 individual has been in regular attendance at an educational institution accredited by the state of Montana 

3 for at least 3 consecutive months from the date of 1'tis the individual's enrollment." 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

Seetien 11. Seeti0A ao § 1 2aoa, MCA, is arneAeee to read: 

"39 61 23Q3. Dioqllalifieatien for dioeharge dlle ta rnioeend!let. An individual shall £IJJJfil be 

ais1:1ualifiee fer benefits after being eisel=iorgee or suspended: 

11) fer rniseeneuet eoAneeted with the inei 11ieuol's worlE er affeeting the ineivielual's empleyrnent 

until the ineli, iduol l=ias perform ea serviees, ether than self employment, fer whioh remuneration is reeoi·,·ee 

equal to er iA e11eoss of eight times tho inelividual's weelEly tlonefit amount subsequent ts the weelE in which 

the aet eausing tho disqualifieation eeeurrea; er 

12) fer gross rniseeAeuet eeAneetoe with the indivielual's werlE er eemrnitted en tho ompieyer's 

premises, os elotormiAod tly tho eepartrnent, fer a 11eried of 62 weeks." 

15 Section 10. Section 39-51-3105, MCA, is amended to read: 

16 "39-51-3105. Assignment, pledge, or enc:umbrance of right to benefits void •- benefits exempt 

17 from levy, execution, attachment, or other remedy for collection of debt -- exception. Any assignment, 

18 pledge, or encumbrance of any right to benefits that are or may become due or payable under this chapter 

19 is void, and the rights to benefits are exempt from levy, execution, attachment, or any other remedy 

20 provided for the collection of debt, one eenefits. Benefits received by_.,. an individual, && as long as they 

21 are not mingled with other funds of the recipient, are exempt from _.,. iffi ANY remedy for the collection 

22 of all debts except as provided in 39-51-3106, [sectiion 1 L [section 41, and 39-51-3206. Any waiver of aflY 

23 an exemption provided for in this section is void." 

24 

25 Section 11. Section 39-51-3201, MCA, is amended to read: 

26 "39-51-3201. Making false statement or representation or failing to disclose material fact in order 

27 to obtain or increase benefits -- administrative penalty and remedy. ( 1) A person who makes a false 

28 statement or representation knowing it to be false or who knowingly fails to disclose a material fact in order 

29 to obtain or increase any benefit or other payment under this chapter or under an employment security law 

30 of any other state or territory or the federal government, either for hirnself the individual or tor any other 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

person, is: 

(a) disqualified for benefit~ thereafter for a period of not more than 52 weeks, beginning with the 

first compensable week following the date of~ determination by the department.,-~ the The WITH THE 

length of time of the disqualification as herein deseribed to ffitfSt TO be determined by the department in 

accordance with the severity of each case; and 

(b) required to repay to the department, either directly or as authorized by the department, by 

offset of future benefits to which fie the individual may be entitled, or by a combination of both ~ 

methods, a sum equal to the amount wrongfully received by fliffi the individual, plus the department may 

assess a penalty not to exceed 100% of the fraudulently obtained benefits,~ except that f1:Jture Future 

benefits may not be used to offset the penalty due. However, fie the individual is not required to repay any 

amount wrongfully obtained more than 5 years prior to the date of the department's determination that fie 

the individual made false statements, willful nondisclosure, or misrepresentation. 

(2) An individual, other than a person with a bona fide disability that prevents the individual from 

making or filing a claim for benefits on the individual's own behalf, who allows or authorizes another person 

to make or file a claim for benefits on the individual's behalf is subject to the penalties prescribed in 

subsection ( 1). 

@ All money accruing from the penalty under subsection {1)(b) must be deposited in the federal 

special revenue account. Money deposited in that account may be appropriated to the department to be 

used to detect and collect unpaid taxes and overpayments of benefits to the extent that federal grant 

revenues are inadequate for these purposes. Money in the account not appropriated for these purposes 

must be transferred by the department to the unemployment insurance trust fund at the end of each fiscal 

year." 

24 NEW SECTION. Section 12. Codification instruction. [Sections 1 and 21 are intended to be 

25 codified as an integral part of Title 39, chapter 51, and the provisions of Title 39, chapter 51, apply to 

26 [sections 1 and 2). 

27 

28 NEW SECTION. Section 13. Retroactive applicability. [Sections 1, 5, and ~ lQ] apply 

29 retroactively, within the meaning of 1-2-109, to January 1, 1997, in order to comply with federal 

30 requirements. 

\
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NEW SECTION. Section 14. Effective dates. (1) Except as provided in subsections (2) and (3), 

2 [this act] is effective on passage and approval. 

3 (2) [Section 21 is effective October 1, 1997. 

4 (3) [Section 61 is effective January 1, 1998. 

5 -END-
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HOUSE BILL NO. 115 

INTRODUCED BY GRIMES, SHEA 

BY REQUEST OF THE DEPARTMENT OF LABOR 

HB0115.02 

5 A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR VO LUNT ARY WITHHOLDING OF TAXES FROM 

6 UNEMPLOYMENT INSURANCE BENEFITS; PROVIDING FOR DEDUCTIONS FROM UNEMPLOYMENT 

7 BENEFITS TO REPAY OVERISSUANCE OF FOOD STAMP COUPONS; ADDING PARTNERS IN A LIMITED 

8 LIABILITY PARTNERSHIP TO THE TYPES OF EMPLOYING ENTITIES SUBJECT TO PENAL TIES FOR UNPAID 

9 TAXES; CHANGING THE CRITERIA FOR DISQUALIFYING AN INDIVIDUAL FOR UNEMPLOYMENT 

10 BENEFITS; AMENDING SECTIONS 39-51-201, 39-51-204, 39-51-403, 39-51-1213, 69 ii1 1214, 

11 39-51-1303, 39-51-1304, 39-51-2302, 69 ii1 2606, 39-51-3105, AND 39-51-3201; MCA; AND 

12 PROVIDING EFFECTIVE DATES AND A RETROACTIVE APPLICABILITY DATE." 

THERE ARE NO CHANGES IN THIS BllL AND IT WllL NOT BE 
REPRINTED. PLEASE REFER TO SECOND BEADING COPY 
(YELLOW) FOR COMPLETE TEXT. 
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HOUSE BILL NO. 115 

INTRODUCED BY GRIMES, SHEA 

HB0115.02 

APPROVED BY COM ON LABOR 
& EMPLOYMENT RELATIONS 

BY REQUEST OF THE DEPARTMENT OF LABOR 

5 A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR VOLUNTARY WITHHOLDING OF TAXES FROM 

6 UNEMPLOYMENT INSURANCE BENEFITS; PROVIDING FOR DEDUCTIONS FROM UNEMPLOYMENT 

7 BENEFITS TO REPAY OVERISSUANCE OF FOOD STAMP COUPONS; ADDING PARTNERS IN A LIMITED 

8 LIABILITY PARTNERSHIP TO THE TYPES OF EMPLOYING ENTITIES SUBJECT TO PENAL TIES FOR UNPAID 

9 TAXES; CHANGING THE CRITERIA FOR DISQUALIFYING AN INDIVIDUAL FOR UNEMPLOYMENT 

10 BENEFITS; AMENDING SECTIONS 39-51-201, 39-51-204, 39-51-403, 39-51-1213, 3Q S1 1214, 

11 39-51-1303, 39-51-1304, 39-51-2302, 3Q S1 2303, 39-51-3105, ANO 39-51-3201, MCA; AND 

12 PROVIDING EFFECTIVE DATES AND A RETROACTIVE APPLICABILITY DATE." 

13 

. 14 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

THERE ARE NO CHANGES IN THIS BllL AND IT WllL NOT BE 
REPRINTED, PLEASE REFER TO SECOND RPADING COPY 
(YELLOW) POK COMPLETE TEXT. 
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HOUSE BILL NO. 11 5 

INTRODUCED BY GRIMES, SHEA 

BY REQUEST OF THE DEPARTMENT OF LABOR 

5 A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR VOLUNTARY WITHHOLDING OF TAXES FRC~1 

6 UNEMPLOYMENT INSURANCE BENEFITS; PROVIDING FOR DEDUCTIONS FROM UNEMPLOYMENT 

7 BENEFITS TO REPAY OVERISSUANCE OF FOOD STAMP COUPONS; ADDING PARTNERS IN A L,MITi:D 

8 LIABILITY PARTNERSHIP TO THE TYPES OF EMPLOYING ENTITIES SUBJECT TO PENAL TIES FOR UNPA;D 

9 TAXES; CHANGING THE CRITERIA FOR DISQUALIFYING AN INDIVIDUAL FOR UNEMPLOYMENT 

10 BENEFITS; AMENDING SECTIONS 39-51-201, 39-51-204, 39-51-403, 39-51-1213, ~9 e 1 121 4, 

11 39-51-1303, 39-51-1304, 39-51-2302, d9 ii 1 2d0d, 39-51-3105, AND 39-51-3201, MCA; AND 

12 PROVIDING EFFECTIVE DATES AND A RETROACTIVE APPLICABILITY DATE." 

1 3 

14 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

1 5 

16 NEW SECTION. Section 1. Voluntary and other withholding of taxes from benefits-· procedures. 

17 11) The department shall advise an individual at the time the individual files a new claim for unemployment 

18 compensation that: 

19 la) unemployment compensation is subject to federal income tax; 

20 lb) requirements exist pertaining to estimated tax payments; 

21 le) the individual may elect to have federal income tax deducted and withheld from the individual's 

22 unemployment compensation at the rate or amount specified in the Internal Revenue Code; and 

23 Id) the individual may change a previously elected withholding status in a manner and at a 

24 frequency prescribed by the department. 

25 121 Funds deducted and withheld from unemployment compensation must remain in the 

26 unemployment insurance fund provided for in 39-51-401 until the funds are transferred as income tax 

27 payments to the internal revenue service. 

28 131 The department shall: 

29 (al follow all procedures specified by the United States department of labor and the internal revenue 

30 service pertaining to the voluntary deduction and withholding of income tax from unemployment 

. 1 . HS 115 
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compensation; and 

2 loi deduct and withhold from unemployment compensation amounts of federal ,.1come tax o:her 

3 man those specified in subsection i 1 !icl in accordance with the priorities established by :re depar:merr 

4 by rule. 

5 

6 NEW SECTION. Section 2. Deduction and withholding of unemployment benefits to repay 

7 overissuance of food stamps -- definitions. 111 For the purposes of this section, the following definit,ons 

8 apply: 

9 la) "State food stamp agency" means any agency of a state or a political subdivision of a state that 

1 O is responsible for enforcing the repayment of an obligation for overissuance of food stamp couoons. 

11 (bl "Unemployment benefits" means benefits payable under the Montana unemployment insurance 

12 law, including amounts payable by the department pursuant to an agreement under any federal law that 

13 provides for benefits, assistance, or allowances with respect to unemployment. 

14 12) An individual filing a new claim for unemployment benefits shall disclose at the time of filing the 

15 claim whether or not the individual owes for an uncollected overissuance of food stamp coupons as defined 

16 ,n section 13(c)(1) of the Food Stamp Act of 1977 (7 U.S.C. 2022(c)(1)). If an individual discloses that the 

17 individual has an uncollected obligation for overiss,uance of food stamp coupons and if the department finds 

18 that the individual is eligible for unemployment benefits, the department shall notify the state food stamp 

19 agency that the individual is eligible for unemployment benefits. 

20 13) The department shall deduct and withhold from any unemployment benefits payable to an 

21 individual who has an obligation for an uncollected overissuance of food stamp coupons: 

22 la) the amount specified by the individual to the department to be deducted and withheld; in which 

23 case subsections (3)(b) and (3)(c) are not applicable; 

24 ibl the amount, if any, determined by a state food stamp agency for enforcing obligations for 

25 over1ssuance of food stamp coupons, pursuant to an agreement submitted to the department under section 

26 13(c)(3)(AI of the Food Stamp Act of 1977 (7 U.S.C. 2022(c)(3l(A)), unless subsection (311cl is applicable: 

27 or 

28 le) any amount otherwise required to be deducted and withheld from unemployment benefits 

29 pursuant to section 13(cl(3)(8) of the Food Stamp Act of 1977 (7 U.S.C. 2022 (c)(31(B)). 

30 14) The department shall pay any amount deducted and withheld under subsection 13) to the 
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appropriate state 'ood star1p agency responsible for enforcing an obligation for overissuance of food sta~:i 

2 c:>upors. 

3 5, Deduc:1ors may be made pursuant to this sec,Ion only if appropriate arrangerrerts ~u•,e Jee~ 

-+ made for ce1mburser1ent oy the state fooa stamp agency for the adm1r,1strat1ve costs nc,mea c:;y :re 

5 cepartment unaer this section. 

6 16! Any amount deducted and withheld under subsection (3) must be treated as if It were paid :o 

7 the 1nd1v1dual as cinempioyment benefits and then paid by the individual to the state food stamp oge"cy 

8 in satisfaction of the individual's uncollected overissuance of food stamp coupons. 

Section 3. Section 39-51-201, MCA, is amended to read: 

9 

10 

11 "39-51-201. General definitions. As used in this chapter, unless the context clearly :equI:es 

12 otherwise, the following definitions apply: 

13 I 1) "Annual payroll" means the total amount of wages paid by an employer, regardless of tre time 

14 of payment, for employment during a calendar year. 

15 12) "Base period" means the first 4 of the last 5 completed calendar quarters immediately r ,cedIrg 

16 the first day of an individual's benefit year. However, in the case of a combined-wage claim pursuant to 

17 the arrangement approved by the secretary of labor of the United States, the base period is the period 

18 applicable under the unemployment law of the paying state. For an individual who fails to meet the 

19 qualifications of 39-51-2105 or a similar statute of another state because of a temporary total disability, 

20 as defined in 39-71-116, or a similar statute of another state or the United States, the base period 'lleans 

21 the first 4 quarters of the last 5 completed calendar quarters preceding the disability if a claim for 

22 unemployment benefits is filed within 24 months of the date on which the individual's disability was 

23 incurred. 

24 13) "Benefits" means the money payments payable to an individual, as provided in this chapter, 

25 with respect to the individual's unemployment. 

26 14) "Benefit year", with respect to any individual, means the 52-consecutive-week period beginning 

27 with the first day of the calendar week in which the individual files a valid claim for benefits, except t'1at 

28 the benefit year is 53 weeks if filing a new valid claim would result in overlapping any quarter of the base 

29 year of a previously filed new claim. A subsequent benefit year may not be established until the expiration 

30 of the current benefit year. However, in the case of a combined-wage claim pursuant to the arrangement 
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approved by tne secretary of Iabor of the United States, the base period Is the period appiicable under ·~e 

2 ~nemployment ,aw of the paying state. 

3 151 'Board" means the board of labor appeals provided for ,n Ttle 2. chapter 15, part 17. 

4 161 'Calendar quarter"' means the period of 3 consecutive caleridar montr-s ending on Marc!- 31. 

5 June 30, September 30, or December 31. 

6 (7) "Contributions" means the money payments to the state unemployment insurance fund reou1red 

7 by this chapter but does not include assessments under 39-51-404(4). 

8 (8) "'Department" means the department of labor and industry provided for in Title 2, chapter 15, 

9 part 17. 

1 O 191 "Employing unit" means any individual or organization (including the state government and ary 

11 of its political subdivisions or instrumentalities), partnership, association, trust, estate, joint-stock comoany, 

12 insurance company, limited liability company or limited liability partnership that has filed with the secretary 

13 of state, or corporation, whether domestic or fornign, or the receiver, trustee in bankruptcy, trustee or tre 

14 trustee's successor, or legal representative of a deceased person that has or had in its employ one or more 

1 5 individuals performing services for it within this state, except as provided under 39-51-204( 1 II a) and 111 i b). 

1 6 All individuals performing services within this state for any employing unit that maintains two or more 

1 7 separate establishments within this state are considered to be employed by a single employing unit for a++ 

1 8 the purposes of this chapter. Each individual employed to perform or assist in performing the work of any 

19 agent or employee of an employing unit is considered to be employed by the employing unit for the 

20 purposes of this chapter, whether the individual was hired or paid directly by the employing unit or by the 

21 agent or employee, provided that the employing unit has actual or constructive knowledge of the work. 

22 I 101 "Employment office" means a free public employment office or branch of an office operated 

23 by this state or maintained as a part of a state-controlled system of public employment offices or~ other 

24 free public employment offices operated and maintained by the United States government or its 

25 instrumentalities as the department may approve. 

26 1111 '"Fund" means the unemployment insurance fund established by this chapter to which all 

27 contributions and payments in lieu of contributions are required to be paid and from which all benefits 

28 provided under this chapter must be paid. 

29 11 2) "Gross misconduct" means a criminal act, other than a violation of a motor vehicle traffic law. 

30 for which an individual has been convicted in a criminal court or has admitted or conduct that demonstrates 

. L,gislfUivt 
'., Serv1ca 
., !!fvislon - 4 - HB 115 



a f;agrant and wanton cisregard of and for the rights or title or interest of a fellow emplovee or •Me 

2 empiover. 

3 , 131 'Hos:J1tal" means an institution that has been licensed, certified, or appro·,ec by t1e s'.J'.e as 

4 a nosp1tal. 

5 1141 "Independent contractor" means an individual who renders service ,n the course or an 

6 occuoation and: 

7 {a) has been and will continue to be free from control or direction over the performance of :r,e 

8 services, both under a contract and in fact; and 

9 lb) 1s engaged 1n an independently established trade, occupation, profession, or business. 

1 0 I 15) la) "Institution of higher education", for the purposes of this part, means an educational 

11 institution that: 

12 Ii) admits as regular students only individuals having a certificate of graduation from a high school 

13 or the recognized equivalent of a certificate; 

14 Iii) is legally authorized in this state to provide a program of education beyond high scnool; 

15 {iii) provides an educational program for which '1t awards a bachelor's or higher degree or prov1ces 

16 a program that is acceptable for full credit toward a bachelor's or higher degree, a program of postgraduate 

1 7 or postdoctoral studies, or a program of training to prepare students for gainful employment in a recognized 

18 occupation; and 

19 (ivl is a public or other nonprofit institution. 

20 (bl Notwithstanding subsection (15)(al, all universities in this state are institutions of higher 

21 education for purposes of this part. 

22 I 161 "State" includes, in addition to the states of the United States of America, the District of 

23 Columbia, Puerto Rico, the Virgin Islands, and ~he 9eFAinien ef Canada. 

24 1171 "Taxes" means contributions and assessments required under this chapter but does not include 

25 penalties or interest for past-due or unpaid contributions or assessments. 

26 I 181 "Unemployment insurance administration fund" means the unemployment insurance 

27 administration fund established by this chapter from which administrative expenses under this chapter must 

28 be paid. 

29 I 191 la) "Wages" means all remuneration payable for personal services, including commissions and 

30 bonuses, the cash value of all remuneration payable in any medium other than cash, and back pay received 
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pursuant to a dispute related to employment. The reasonable cash value of remuneration pavaoie n a~y 

2 medium other than cash must be estimated and c!eterm,ned pursuant to rules prescribea by tr,e ;~cart~ent 

3 ibi Tre term "wages" does not include: 

4 Iii tre amount of any payment made by the employer, ,f the payment was made unaer a oian 

5 established for the employees in general or for a specific class or classes of employees, to or on behal' or 

6 the employee for: 

7 IA) retirement; 

8 (8) sickness or accident disability under a workers' compensation law; 

9 IC) medical and hospitalization expenses in connection with sickness or accident disability; or 

10 ID) death; 

11 (Ii) remuneration paid by a county welfarn office from public assistance funds for services performed 

1 2 at the direction and request of the county welfare office; or 

13 I iii) employee expense reimbursements or allowances for meals, lodging, travel, subsistence, or 

14 other expenses, as set forth in department rules. 

15 1201 "Week" means a period of 7 consecutive calendar days ending at midnight on Saturday. 

16 121) An individual's "weekly benefit amount" means the amount of benefits that the individual 

17 would be entitled to receive for 1 week of total unemployment." 

Section 4. Section 39-51-204, MCA, is amended to read: 

1 8 

19 

20 "39-51-204. Exclusions from definition of employment. I 1) The term "employment" does not 

21 include: 

22 la) agricultural labor, except as provided in 39-51-20212). If an employer is otherwise subject to 

23 this chapter and has agricultural employment, all employees engaged in agricultural labor must be excluded 

24 from coverage under this chapter if the employer: 

25 Iii in any quarter or calendar year, as applicable, does not meet either of the tests relating to the 

26 monetary amount or number of employees and days worked, for the subject wages attributable to 

27 agricultural labor; and 

28 (ii) keeps separate books and records to account for the employment of persons in agricultural 

29 labor. 

30 lb) household and domestic service in a private home, local college club, or local chapter of a 
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college fraternity or sorority, except as provided in 39-51-202(3). If an employer Is otherwise suo:ec'. :o 

2 this chapter and has domestic service employment, all employees engaged in domestic service riust ce 

3 exclL:ded from coverage under this chapter 1/ the employer: 

4 i,I does not Teet the monetary payment test in any quarter or calendar year. as applicaole, 'or n-e 

5 Su □ Ject wages attributable to domestic service; and 

6 (iii keeps separate books and records to account for the employment of persons n domestic 

7 service. 

8 (cl service performed as an officer or member of the crew of a vessel on the navigable waters of 

9 the United States; 

1 0 Id) service performed by an individual in the employ of that individual's son, daughter, or spouse 

11 and service performed by a child under the age of 21 in the employ of the child's father or mother; 

12 lei service performed in the employ of any other state or its political subdivisions or of the United 

13 States government or of an instrumentality of any other state or states or their political subdivisions or of 

14 the United States, except that national banks organized under the national banking law may not be ent,tled 

15 to exemption under this subsection and are subject to this chapter the same as state banks, provided that 

16 the service is excluded from employment as defined in section 3306{c){7) of the Federal Unemployment 

17 Tax Act 126 U.S.C, 3306icll7)); 

18 (fl service in which unemployment insurance is payable under an unemployment insurance system 

19 established by an act of congress if the department enters into agreements with the proper agencies under 

20 an act of congress and those agreements become effective in the manner prescribed in the Montana 

21 Administrative Procedure Act for the adoption of rules, to provide reciprocal treatment to individuals who 

22 have, after acquiring potential rights to benefits under this chapter, acquired rights to unemployment 

23 insurance under an act of congress or who have, after acquiring potential rights to unemployment insurance 

24 under the act of congress, acquired rights to benefits under this chapter; 

25 (gl services performed as a newspaper carrier or free-lance correspondent 1f the person performing 

26 the services or a parent or guardian of the person performing the services in the case of a minor has 

27 acknowledged in writing that the person performing the services and the services are not covered. As used 

28 in this subsection: 

29 Iii "free-lance correspondent" is a person who submits articles or photographs for publication and 

30 is paid by the article or by the photograph; and 
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(iii "newspaper carrier" means a person who provides a newspaper with the service of dei1ve,:ng 

2 newspapers singly or in bundles. The term does not include an employee of the paper who, 1nc1den:a, v ,o 

3 the employee's ma,n duties, carries or delivers papers. 

4 lhi services performed by real estate, securities. and insurance salespeople paid soiely oy 

5 commissions and without guarantee of minimum earnings; 

6 Iii service performed In the employ of a school or university if the service ,s performed by a student 

7 who is enrolled and is regularly attending classes at a school or university or by the spouse of a studert 

8 if the spouse is advised, at the time that the spouse commences to perform the service, that :he 

9 employment of the spouse to perform the service is provided under a program to provide financial 

1 0 assistance to the student by the school or university and that the employment will not be covered by any 

11 program of unemployment insurance; 

12 lj) service performed by an individual who is enrolled at a nonprofit or public educational institution, 

13 which normally maintains a regular faculty and curriculum and normally has a regularly organized body of 

14 students in attendance at the place where its educational activities are :arried on, as a student in a full time 

15 program taken for credit at an institution that combines academic instruction with work experience ,t the 

16 service Is an integral part of the program and the institution has certified that fact to the employer, exceot 

17 that this subsection does not apply to service performed in a program established for or on behalf of an 

1 8 employer or group of employers; 

19 lk) service performed in the employ of a hospital if the service is performed by a patient of the 

20 hospital; 

21 II) services performed by a cosmetologi:;t who is licensed under Title 37, chapter 31, or a barber 

22 who is licensed under Title 37, chapter 30, and: 

23 Ii) who has acknowledged in writing that the cosmetologist or barber is not covered by 

24 unemployment insurance and workers' compensation; 

25 (ii) who contracts with a cosmetology salon, as defined in 37-31-101, or a barbershop, as defined 

26 in 3 7-30-101, which contract must show that the cosmetologist or barber: 

2 7 IA) is free from all control and direction of the owner In the contract; 

28 IB) receives payment for services from individual clientele; and 

29 IC) leases, rents, or furnishes all of the cosmetologist's or barber's own equipment, skiils. or 

30 knowledge; and 
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1iiii wnose contract gives rise to an action tor breach of contract in the evert of cor-tract 

2 rerm,raton :,he ex,stence of a single license tor the cosmetoiogy salon or barbershop may not be co'ls:n.ed 

3 as a ack ,Jf freedom from control or direction under this subsection I: 

4 1ml cas.Jal la □ or 1ot in the course of an employer's trade or bus1ress performed :n any caiencar 

5 quarter, unless the cash remuneration paid tor the service :s $50 or more and the service is performed bv 

6 an individual who 1s regularly employed by the employer to perform the service. "'Regularly ernoloyea" 

7 means that the services are performed during at least 24 days in the same quarter. 

8 !n) err,ployment of sole proprietors, working members of a partnership, Sf members of a 

9 member-managed limited liability company that has filed with the secretary of state, or partners in a lim1tea 

1 0 liability partnership that has filed with the secretary of state; 

11 !o) services performed for the installation of floor coverings if the installer: 

12 Iii bids or negotiates a contract price based upon work performed by the yard or by the Job; 

13 (iii is paid upon completion of an agreed-upon portion of the job or after the Job is completed; 

14 (iii) may perform services for anyone without limitation; 

1 5 (iv) may accept or re1ect any job; 

16 (vl furnishes substantially all tools and equipment necessary to provide the services; and 

1 7 (vi) works under a written contract that: 

1 8 (Al gives rise to a breach of contract action if the installer or any other party farls to perform the 

19 contract obligations; 

20 (Bl states that the installer is not covered by unemployment insurance; and 

21 (Cl requires the installer to provide a current workers' compensation policy or to obtain an 

22 exemption from workers' compensation requirements; 

23 !pl employment of a direct seller as defined in 26 U.S.C. 3508; 

24 (qi services performed by a petroleum land professional. As used in this subsection, "petroleum 

25 land professional" means a person who: 

26 Iii is engaged primarily 1n negotiating tor the acquisition or divestiture of mineral rights or in 

27 negotiating a business agreement tor the exploration or development of minerals; 

28 Iii) is paid for services that are directly related to the completion of a contracted specific task rather 

29 than on an hourly wage basis; and 

30 (iii) performs all services as an independent contractor pursuant to a written contract. 
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! 2) Employment does not include elected public officials. 

2 (31 For the purposes of 39-51-203161, the term "employment'' does not apply to service performed 

3 (al in the employ of a church or convention or association of churches or an organ,zatIon :hat •s 

4 operated primarily for 'eligious purposes and that Is operated, supervised, controlled, or :::r,coc::ia,ly 

5 supported by a church or convention or association of churches; 

6 lb) by an ordained, commissioned, or licensed minister of a church in the exercise of the churcn's 

7 ministry or by a member of a religious order in tl7e exercise of duties required by the order; 

8 (cl in a facility conducted for the purpose of carrying out a program of rehabilitation for individuals 

9 whose earning capacity is impaired by age or physical or mental deficiency or injury or providing 

1 O remunerative work for individuals who, because of impaired physical or mental capacity, cannot be readily 

11 absorbed in the competitive labor market by an individual receiving rehabilitation or remunerative work; 

12 Id) as part of an unemployment work-rel,ief or work-training program assisted or financed in whole 

13 or in part by a federal agency or any agency of a state or political subdivision of the state by an individual 

14 receiving work relief or work training; or 

1 5 (e) for a state prison or other state correctional or custodial institution by an inmate of that 

16 institution. 

17 14) An individual found to be an independent contractor by the department under the terms of 

1 8 39-71-401 ( 3) is considered an independent contractor for the purposes of this chapter. An independent 

19 contractor is not precluded from filing a claim for benefits and receiving a determination pursuant to 

20 39-51-2402. 

21 15) This section does not apply to a state or local governmental entity or a nonprofit organization 

22 defined under section 501 (c)(3) of the Internal Revenue Code unless the service is excluded from 

23 employment as defined in the Federal Unemployment Tax Act." 

24 

Section 5. Section 39-51-403, MCA, is amended to read: 25 

26 "39-51-403. Money to be requisitioned from unemployment trust fund solely for payment of 

27 benefits -- exception. I 1) Money~ may be requisitioned from this state's account in the unemployment 

28 trust fund solely for the payment of benefits and in accordance with regulations prescribed by the 

29 department, except that money credited to this state's account pursuant to section 903 of the Social 

30 Security Act 142 U.S.C. 1103), as amended,. may also be withdrawn for the payment of expenses for the 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

1 2 

1 3 

14 

1 5 

16 

1 7 

18 

19 

20 

administration of '.his chapter and of public employment off,ces, as provided by this chaoter. Morey 

,v,threld by :he department 'ram a benefits payment at the request of an individual or In accordance with 

:he department's rules pertaining to deductions and withholding for federal income tax purposes ours~ac,: 

to ·section 11 or Morey withheld for repayment of an overIssuance of food stamp coupons pursuant :o 

(section 21 must be considered benefits for the purposes of this subsection. 

I 2\ The department shall from time to time requisition from the unemployment trust fund Stt€fl the 

amounts, not exceeding the amounts standing to iD. this state account ~ in the fund, as t 4e€m-s 

considers necessary for the payment of benefits for a reasonable future period, Upon receipt thereof of a 

requisition, the treasurer shall deposit S1;eA the money in the benefit account and shall issue fl+5 warrants 

for the payment of benefits se+e!>r from S1;eA the benefit account. 

(3) Expenditures of S1;eA money in the benefit account and refunds from the clearing account~ 

are not ee subject to any provisions of law requiring specific appropriations or other formal release by state 

officers of money in their custody. 

(4) Any balance of money requisitioned from the unemployment trust fund WA+efT that rema1rs 

unclaimed or unpaid in the benefit account after the expiration of the period for which S1;eA the sums were 

requisitioned ~ !!J.1!fil either be deducted from estimates for and may be ti~ilizoel used for the payment 

of benefits during succeeding periods or, in the discretion of the department,~ must be redeposited with 

the secretary of the treasury of the United States to the credit of this state's account in the unemployment 

trust fund, as provided in 39-51-402." 

21 Section 6. Section 39-51-1213, MCA, is amended fo read: 

22 "39-51-1213. Classification of employers for experience rating purposes. ( 1) The department shall 

23 for each calendar year classify employers in accordance with their actual experience in the payment of 

24 contributions and with respect to benefits charged against their accounts, with contribution rates reflecting 

25 benefit experience. Each employer's rate for a calendar year~ must be determined on the basis of the 

26 employer's record as of October 1 of the preceding calendar year. 

27 12) In making the classification, each eligible and deficit employer's contribution rate is determined 

28 in the manner set forth below: 

29 (a) Each employer is given an "experience factor".._ which is contributions paid since October 1, 

30 1 981 , minus benefits charged on each employer's account since October 1, 1981, divided by the 
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employer's average annual taxable payroll rounded to the next lower dollar amount for the 3 !seal years 

2 ,mmediately preceding the computation date. The computation of the "experience factor" 5-fla!+ must oe to 

3 six aec1mal places. 

4 !bl Sched~ies ~ must be prepared listing all eligible and deficit employers in ,nverse nv-ner1cai 

5 order of their experience factors. There~ must be listed on~ the schedules for each employer ,n 

6 addition to the experience factor: 

7 iii the amount of the employer's taxable payroll for the fiscal year ending on the computation date: 

8 and 

9 Iii) the cumulative total consisting of thEl sum of the employer's taxable payroll for the fiscal year 

1 O ending on the computation date and the corresponding taxable payrolls for all other employers preceding 

11 that employer on the schedules. 

12 13) The cumulative taxable payroll amounts listed on the schedules provided for in 39-51-1218 5Bttll 

13 must be segregated into groups that will yield approximately the average tax rate according to the tax 

14 schedule assigned for that particular taxable year. Each group ~ must be identified by the rate class 

15 number listed in the table Wf\iel=t that represents the percentage limits of each group. Each employer on the 

16 schedules is assigned that contribution rate opposite that employer's rate class for the tax schedule :n 

1 7 effect for the taxable year. 

18 14) (a) If the grouping of rate classes rnquires the inclusion of exactly one-half of an employer's 

19 taxable payroll, the employer is assigned the lower of the two rates designated for the two classes in which 

20 the halves of that employer's taxable payroll are se required. 

21 I bl If the group of rate classes requires the inclusion of a portion other than exactly one-half of an 

22 employer's taxable payroll, the employer is assi~Jned the rate designated for the class in which the greater 

23 part of that employer's taxable payroll is se required. 

24 (cl If one or more employers on the schedules have experience factors identical to that of the last 

25 employer included in a particular rate class, all such employers are included in and assigned the contribution 

26 rate specified for ~ the class, notwithstanding the provisions of 39-51-1214. 

27 15) If the taxable payroll amount.~ the experience factor. or both 51:jBR taKal31e !')ayrell aAlsuAt aAd 

28 B1'f30FieAoe laster of any eligible or deficit employer listed on the schedules is changed, the employer is 

29 placed in that position on the schedules~ !bat the employer would have occupied had that employer's 

30 taxable payroll amount or experience factor as changed been used in determining that employer's position 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

1 2 

1 3 

14 

1 5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

In the first instance, i3ut oueh" However, the change does not affect the position or rate class:ficat1on of 

any other employer listed on the schedules and does not affect the rate determination for previous vears 

i6i An emoloyer who has not filed all required payroll reports or paid all taxes, penalt'es, Jnc 

interest due oy tre cutoff date must be assigned the ma)(imum 2 contribution rate in effect for the 1axao1e 

year for ~ the employer's classification as an eligible. deficit, or new employer, plus an addi:ional 

assessment of 50% of the employer's assigned contribution rate, rounded to the nearest 1 1 O of 1 °,.' 

SeetieA 7. i;eetien 30 61 1214, MC.'\, is ameneee ts reae: 

"a9 a1 1214. BeAefit pa•fmeAt& el=largeable ta empla~•er e~perieAee ratiAg aaea1mts. : 11 Eiwopt 

fer east reiml3ursement, 13enefits paie must 13e ol=largoe ta tho aooouAt sf oaol=I af tho claimant's ease per1oe 

em13lo,·ers. Tho 13onofit ohargee FAust 13e 13asoe eA tl=lo 13oreentage of wages 13aie i3•r tho employer as 

som13aree to tho total wages paie b',' all oFl'lplo•,·ors iA tho elaimaAt's base porioe. 

121 ,o, el=largo Fl'l8',' not be FAaEle ts t1=1e aeeeuAt sf a so~ ores omplo,·or witl'I respeet ts 13enefits paid 

dndor tl=lo followin€J situations: 

lal if Jlaie ta a werl10r who terFl'linatod sor¥ieos ,,,eluntaril•r witheut geed eauso attril3utable to a 

oe•~oree eFl'lple•,·or or whe l=lae been eisel=largee er susseneee for miseeneuot in eonneotion with ser>;iGes: 

113) if paiEl in aoooreanoo witl=I tho eJtteAeee benefit J)ragram triggeree 13',' eitt:ior na!ioAal er state 

imJioaters; 

lei if tl=ie base periee omplover oaAtiAues to previee emplO'!'Rlent witl=I ne witl'lout a reEluo1ion in 

hoi,rs or wages; 

le) if senoMs are ,:iaiEI to elaiFAenta wl=lo are in !raining aJlpFo¥oa i,neer ao ii 1 2a07; er 

lei it tl=le ease ,:ieriea em,:ile•,·er is ereleree ts state er foelaral aeti .. 10 auty in tho national g~a•d o• 

F850F¥0S." 

Section 7. Section 39-51-1303, MCA, is amended to read: 

"39-51-1303. Collection of unpaid taxes by civil action. (1) If, after due notice, any employer, 

27 liable corporate officer or employee, &f liable member or manager of a limited liability company referred to 

28 in 39-51-1105, or partner in a limited liability partnership defaults in any payment of taxes, penalties, or 

29 interest on the taxes and penalties, the department may initiate a civil action in the name of the department 

30 to collect the amount due and the employer, liable corporate officer, &f liable member or manager of a 

~ ltgis/lllivt 
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l1m1ted liability company referred to in 39-51-1105, or partner in a limited liability partnership adIudged in 

2 default shall pay the costs of the action. 

3 121 An action for the collection of taxes due must be brought within 5 years after the due date ot 

4 the taxes or ,t Is barred. 

5 (3) The department may pursue its remedy under e+tflef 39-51-1304, Gf this section. or both 

6 

7 Section 8. Section 39-51-1304. MCA, is amended to read: 

8 "39-51-1304. Lien for payment of unpaid taxes ·· levy and execution. ( 1 l Unpaid taxes, including 

9 penalties and interest assessed on unpaid taxes, have the effect of a judgment against the employer, Gf the 

1 O liable corporate officer or employee or liable member or manager of a limited liability company referred to 

11 in 39-51-1105, or a partner in a limited liability partnership, arising at the time that the payments are due. 

12 The department may issue a certificate stating the amount of payments due and directing the clerk of the 

13 district court of any county of the state to entur the certificate as a judgment in the docket pursuant to 

14 25-9-301. From the time that the judgment is docketed, it becomes a lien upon all real and personal 

15 property of the employer. After the due process requirements of 39-51-1109 and 39-51-2403 have been 

16 satisfied, the department may enforce the judgment through the sheriff or agent authorized to collect the 

17 tax in the same manner as prescribed for exectJtion upon a judgment. A notice of levy may be made by 

18 means of a certified letter by an agent authorized to collect the tax. The department may enforce the 

19 Judgment at any time within 10 years of the creation of the lien or the effective date of the lien, whichever 

20 is later. 

21 12) A judgment lien filed pursuant to this section may be renewed for another 10-year period 

22 pursuant to the provisions of 25-13-102. 

23 13) The lien provided for in subsection (1) is not valid against any third party owning an interest 

24 in real or personal property against which the Judgment is enforced if: 

25 (al the third party's interest is recorded prior to the entrance of the certificate as a Judgment; and 

26 lb) the third party receives from the most recent grantor of the interest a signed affidavit stating 

27 that all taxes, penalties, and interest due from the granter have been paid. 

28 (4) A granter who signs and delivers an affidavit is subject to the penalties imposed by 39-51-3204 

29 if any part of it is untrue. Notwithstanding the provisions of 39-51-3204, the department may proceed 

30 a!jeiAst tAe eFApleyer, liallle eerperate o#fieor er 13FAple·, ee, er lial:3Ie FABFASer er FAaAa!Jer ef a liFAited liabilit'p' 
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eompaR~' referrea to iR 39 e 1 11 0ii under 39-51-1303. &f this section, or both, to collect the delinquent 

2 taxes, penalties, and interest from the: 

3 !a1 employer; 

4 ib) liable corporate officer or employee: 

5 (cl liable member or manager of a limited liability company referred to In 39-51-1105; or 

6 Id) partner in a limited liability partnership. 

7 (51 The lien provided for in subsection 11) must be released upon payment in full of the unpaid 

8 taxes, penalties, and accumulated interest. The department may release or may partially release the lien 

9 upon partial payment or whenever the department determines that the release or partial release of the lien 

1 0 will facilitate the collection of unpaid taxes, penalties, or interest, The department may release the lien if 

11 it determines that the lien is unenforceable." 

12 

13 Section 9. Section 39-51-2302, MCA, is amended to read: 

14 "39-51-2302. Disqualification for leaving work without good cause. ( 1) An individual 5Ha!l must 

1 5 be disqualified for benefits if l:I& the individual has left work without good cause attributable to l=\i6 the 

16 individual's employment. 

17 (2) I-le The individual may not be disqualified if ttie individual ele13anmeAt fiAas that he left his 

18 leaves: 

19 J..i!J. employment because of personal illness or injury not associated witti misconduct upon the 

20 advice of a licensed and practicing physician and, after recovering from !:Ii& the illness or injury wtien 

21 recovery is certified by a licensed and practicing physician, A& ttie individual returned to !:Ii& and offered 

22 service to the individual's employer □Re eUeree his serviee and 1:1+& the individual's regular or comparable 

23 suitable work was not available, if se feuAel as determined by the department, provided A& the individual 

24 is otherwise eligible.;_gr 

25 (b) temporary work accepted during a period of unemployment caused by a lack of work with the 

26 individual's regular employer if upon leaving the temporary work the individual returned immediately to work 

27 for the individual's regular employer, provided tliat the individual is unemployed for nondisqualifyinq 

28 reasons. 

29 (3) To requalify for benefits, an individual f!'H:l&t shall perform services otlier than self-employment 

30 for which remuneration is received equal to or in excess of six times !:Ii& the individual's weekly benefit 

- 15 - HB 115 



5 5th Legislature H8011 5 02 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

amount subsequent to the week in which the act causing the disqualification occurred unless l.e the 

individual has been in regular attendance at an educational institution accredited by the state of Montana 

for at least 3 consecutive months from the date of flis the individual's enrollment." 

SootioR 11. Seetien JQ 61 2303, MCA, is amended te read: 

"aQ a1 2aga, Qieq1:1alifioatioR for dieellarge d1:1e to mieoeRd1:1et. An iAdi'.iaual shall must be 

aisqualifioa far benefits after bein!l dise/:1arged or suspeRaea: 

( 11 fer misooAauot aonAeatea wit/:1 t/:1e i1~diYiaual 's werl( er aHaatiA!l t/:1e iAdiYidual' s employment 

until t/:1e inefr,•iaual !::las pedermea sef\1iaes, ot/:1er t/:1an self emplevment, for 'Nhioh reFRuneration is reeei.,.ea 

equal to er in eMeess of ei!jht tiFRes t/:10 iAai•~iaual's weel1l·f beRefit amount subsequent to t/:10 week in w/:1ie/:1 

tho aet oausin!l t/:1e disqualifieatien eeeurrea; er 

12) fer !jross FRiseenauat eenneated wit/:1 t/:10 indiYiaual's ¥'erk or oeFRmitted on t/:1e eFAp/o•,cer's 

J:"FSFflises, as So~orFAinoa Dy tho SopartFRont, fer a periaet af 62 ¥11eeke." 

15 Section 10. Section 39-51-3105, MCA, is amended to read: 

16 "39-51-3105. Assignment, pledge, or encumbrance of right to benefits void -- benefits exempt 

17 from levy, execution, attachment, or other remedy for collection of debt -- exception. Any assignment, 

18 pledge, or encumbrance of any right to benefits that are or may become due or payable under this chapter 

19 is void, and the rights to benefits are exempt from levy, execution, attachment, or any other remedy 

20 provided for the collection of debt, anll lileRefite. Benefits received by~ an individual, seas long as they 

21 are not mingled with other funds of the recipient, are exempt from ~ aR ANY remedy for the collection 

22 of all debts except as provided in 39-51-3106J.!.ection 1L [section 21, and 39-51-3206. Any waiver of aR'f 

23 an exemption provided for in this section is void." 

24 

25 Section 11. Section 39-51-3201, MCA, is amended to read: 

26 "39-51-3201. Making falsa statement or representation or failing to disclose material fact in order 

27 to obtain or increase benefits -- administrative penalty and remedy. ( 1) A person who makes a false 

28 statement or representation knowing it to be falsE1 or who knowingly fails to disclose a material fact in order 

29 to obtain or increase any benefit or other payment under this chapter or under an employment security law 

30 of any other state or territory or the federal gov1!rnment, either for hiFAself the individual or for any other 
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person, is: 

2 (al disqualified for benefits t"1oroafter for a period of not more than 52 weeks, beginning with the 

3 first compensable week following the date of~ determination by the department,~ the The WITH THE 

4 length of time of the disqualification as here1A aesorieea to~ TO be determined by the department ,n 

5 accordance with the severity of each case; and 

6 lb) required to repay to the department, either directly or as authorized by the department, by 

7 offset of future benefits to which Re the individual may be entitled, or by a combination of both Sti€H 

8 methods, a sum equal to the amount wrongfully received by fl+ffl the individual, plus the department may 

9 assess a penalty not to exceed 100% of the fraudulently obtained benefits,~ elEeept that future Future 

1 0 benefits may not be used to offset the penalty due. However, l=le the individual is not required to repay any 

11 amount wrongfully obtained more than 5 years prior to the date of the department's determination that l=le 

12 the individual made false statements, willful nondisclosure, or misrepresentation. 

13 12) An individual, other than a person with a bona fide disability that prevents the individual from 

14 making or filing a claim for benefits on the individual's own behalf, who allows or authorizes another person 

15 to make or file a claim for benefits on the individual's behalf is subject to the penalties prescribed in 

16 subsection { 1). 

1 7 Qj_ All money accruing from the penalty under subsection ( 1 lib) must be deposited in the federal 

18 special revenue account. Money deposited in that account may be appropriated to the department to be 

19 used to detect and collect unpaid taxes and overpayments of benefits to the extent that federal grant 

20 revenues are inadequate for these purposes. Money in the account not appropriated for these purposes 

21 must be transferred by the department to the unemployment insurance trust fund at the end of each fiscal 

22 year." 

23 

24 NEW SECTION. Section 12. Codification instruction. [Sections 1 and 21 are intended to be 

25 codified as an integral part of Title 39, chapter 51, and the provisions of Title 39, chapter 51, apply to 

26 [sections 1 and 21. 

27 

28 NEW SECTION. Section 13. Retroactive applicability. [Sections 1, 5, and ~ lQI apply 

29 retroactively, within the meaning of 1-2-109, to January 1, 1997, in order to comply with federal 

30 requirements. 
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NEW SECTION. Section 14. Effective dates. (1) Except as provided in subsections (2) ana (3), 

2 [this act] is effective on passage and approval. 

3 12) [Section 21 is effective October 1, 1997. 

4 (3) [Section 61 is effective January 1, 1998. 

5 -END-
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