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HOUSE BILL NO. 114
INTRODUCED BY MCCULLOCH
BY REQUEST OF THE JUVENILE JUSTICE AND JUVENILE MENTAL HEALTH STUDY COMMISSION

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING AND RECCODIFYING THE MONTANA
YOUTH COURT ACT; CLARIFYING THAT SHORT-TERM DETENTION OF YOUTH, FOR UP TO 96 HOURS,
EXCLUDES WEEKENDS AND LEGAL HOLIDAYS; AMENDING SECTIONS 7-6-501, 7-32-2244, 41-5-103,
41-5-208,41-5-301,41-5-303,41-5-305,41-5-306,41-5-307,41-5-311,41-5-403,41-5-502,41-5-521,
41-5-522,41-5-523, 41-5-5625,41-b-527, 41-5-5630, 41-5-1004, 41-5-1104, 46-24-207,52-5-129, AND
53-9-107, MCA; REPEALING SECTIONS 41-5-310 AND 41-5-312, MCA; AND PROVIDING AN
APPLICABILITY DATE.”

BE {T ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

~ Section 1. Section 7-8-501, MCA, is amended to read:

"7-6-501. Definitions. As usedin 7-6-502 and this section, unless the context requires otherwise,
the following definitiocns apply:

{1) "Detention” means the holding or temparary placement of a youth in a facility other than the
youth’s own home for the purpose of ensuring the continued custody of the youth at any time after the
youth is taken into custody and before final disposition of his case.

(2} "Juvenile detention program” means services to provide for the lawful detention or shelter care
of youth, The term includes:

{a) youth evaluations ordered by the court under 41-5-523, [section 29], or [section 36]; and

(b) programs for the transportation of youth to appropriate detention facilities or shelter care
facilities.

(3) "Local government" has the same meaning as provided in 7-12-1103.

(4} "Shelter care" has the same meaning as provided in 41-5-103.

(5) "Youth" means an individual who is less than 18 years of age who is alleged to be a delinquent

youth or youth in need of supervision as those terms are defined in 41-5-103."
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Section 2. Section 7-32-2244, MCA, is amended to read:

"7-32-2244. Detention of juveniles. Juveniles may be held in a detention center only in accordance

with 41-6-304-through-41+-6-367—41+6-309,—and-4+-6-3+1 Title 41, chapter 5, part 3."

Section 3. Section 41-5-103, MCA, is amended to read:

"41-5-103. Definitions. As used in the Montana Youth Court Act, unless the context requires
otherwise, the following definitions apply:

(1) "Adult" means an individual who is 18 years of age or older.

(2) "Agency" means any entity of state or local government authorized by law to be responsibie
for the care or rehabilitation of youth.

{3) "Commit" means to transfer to legal custody.

(4) "Correctional facility" means a public or private residential faciuity used for the placement of
delinquent youth or individuals convicted of criminal offenses.

(B} "Court", when used without further quaiification, means the youth court of the district court,

{6) "Custodian" means a person, other than a parent or guardian, to whom legal custody of the
youth has been given but does not inctude a person who has only physical custody.

{7) "Delinguent youth” means a youth:

{a) who has committed an offense that, if committed by an adult, would constitute a criminal
offense; or

(b} who, héving been placed on probation as a delinguent youth or a youth in need of supervision,
violates any condition of probation.

(8) "Department” means the department of corrections provided for in 2-15-2301.

{9) "Detention" means the holding or temporary placement of a youth in the youth’s home under
home arrest or in a facility other than the youth’s own home for the purpose of ensuring the continued
custody of the youth at any time after the youth is taken into custody and befare final disposition of the
youth’s case.

{10) "Detention facility" means a physically restricting facility designed to prevent a youth fram
departing at will. The term includes a youth detention facility, short-term detention center, and regional
detention facility.

(11} "Final disposition™ means the implementation of a court arder for the disposition or placement
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of a youth as provided in 41-5-523 or [section 29].
{12) "Foster home" means a private residence licensed by the department of public_health and

human services for placement of a youth.

with-the-resiprecal-rights—duties—and-respoensibilities- "Guardian" means an adult:

{a) who is responsible for a youth and has reciprocal rights, duties, and responsibilities with the

youth; and
(b} whose status is created and defined by law.

(14} "Holdover™ means a room, office, building, or other place approved by the board of crime
control for the temporary detention and supervision of youth in a physically unrestricting setting for a period
not to exceed 24 hours while the youth is awaiting a probable cause hearing, release, or transfer to an
appropriate detention or shelter care facility. The term does not include a jail.

{156) "Jait" means a facility used for the confinement of adults accused or convicted of criminal
offenses. The term includes a lockup or other facility used primarily for the temporary confinement of adults
after arrest,

(16) "Judge", when used without further qualification, means the judge of the youth court,

(17) (a) "Legal custody" means the legal status created by order of a court of competent jurisdiction
that gives a person the right and duty to:

(i) have physical custody of the youth;

(ii) determine with whom the youth shall live and for what period;

(i) protect, train, and discipline the youth; and

(iv) provide the youth with food, shelter, education, and ordinary medical care.

{b} An individual granted legal custody of a youth shalt personally exercise the individual’s rights
and duties as guardian unless otherwise authorized by the court entering the order.

{18) "Mentally ill" means suffering from a mental disorder that has not resulted in self-inflicted
injury or injury to others or the imminent threat of injury but that:

{a) has resulted in_behavior that creates serigous difficulty in protecting the person’s life or health

even with the available assistance of family, friends, or others;

{b) is treatable, with a reasonable prospect of success;

{c) has deprived the person of the capacity to make an informed decision concerning treatment;
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{d) has resulted in the person’s refusing or being unable to consent to voluntary admission for

treatment; and

{e} poses a significant risk of the person’s becoming seriously mentally ill or will, if untreated,

predictabiy result in further serious deterioration in the mental condition of the person. Predictability may

be established by the patient’s medical history.

H4-84{19) "Necessary parties" includes the youth;_and the youth’s parents, guardian, custodian, or
spouse.

£93(20) "Parent” means the natural or adoptive parent but does not include a person whose
parental rights have been judicially terminated, nor does it include the putative father of an illegitimate youth
unless the putative father’s paternity is established by an adjudication or by other clear and convincing
praof.

0421} "Probable cause hearing” means the hearing provided for in 41-6-303 [section 12].

+23{22) "Regional detention facility” means a youth detention facility estabiished and maintained
by two or mare counties, as authorized in 41-5-811.

224(23) "Restitution” means payments in cash to the victim or with services to the victim or the
general community when these payments are made pursuant to an informal adjustment, consent decree,
or other youth court order.

£23}24) "Secure detention facility" means any public or private facility that:

(a) is used for the temporary placement of youth or individuals accused or convicted of criminal

offenses; and

{b) is designed to physically restrict the movemaents and activities of youth or ather individuals held
in fawful custody of the facility.

{244(25) "Serious juvenile offender” means a youth who has committed an offense that wouid be
considered a felony offense if committed by an adult and that is an offense against a person, an offense
against property, or an offense involving dangerous drugs.

+2B4{26) "Sheiter care” means the temporary substitute care of youth in physically unrestricting
facilities.

+261(27) "Shelter care facility" means a facility used for the shelter care of youth. The term is
limited to the facilities enumerated in 44+-6-306{4 [section 20].

+27}(28) "Short-term detention center" means a detention facility licensed by the department for
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the temporary placement cr care of youth, for a period not to exceed 96 hours excluding weekends and

leqal holidays, pending a probable cause hearing, release, or transfer of the youth to an appropriate
detention facility or shelter care facility.

28}(29) "State youth correctional facility” means a residential facility used for the placement and
rehabilitation of delinquent youth, such as the Pine Hills school in Miles City ard-the-Meurtain-View-sehool
nHelena.

+284{30) "Substitute care" means full-time care of youth in a residential setting for the purpose of
providing food, shelter, security and safety, guidance, direction, and, if necessary, treatment to youth who
are removed from or are without the care and supervision of their parents or guardian.

+304+(31)] "Youth"™ means an indiviﬂual who is less than 18 years of age without regard to sex or
emancipation.

£21(32] "Youth court” means the court established pursuant to this chapter to hear all proceedings
in which a youth is alleged to be a delinquent youth, a youth in need of supervision, or a youth in need of
care and includes the youth court judge and probation officers.

+224(33) "Youth detention facility" means a secure detention facility licensed by the department for
the temporary substitute care of youth that;

{a} is operated, administered, and staffed separately and independently of a jail; and

{b) is used exclusively for the lawful detentton of alleged or adjudicated delinquent youth.

+33}34) "Youth in need of care” has the meaning provided for in 41-3-102.

+343{35} "Youth in need of supervision" means a youth who commits an offense prohibited by law
{hat, if committed by an adult, would not constitute a criminal offense, including but not limited to a youth
who:

{a) violates any Montana municipal or state law regarding use of alcoholic beverages by minors;

(b} continues to exhibit behavior beyond the control of the youth’s parents, foster parents, physical
custodian, or guardian despite the attempt of the youth’s parents, foster parents, physical custodian, or
guardian to exert all reasonable efforts to mediate, resolve, or control the youth’s behavior; or

{c) has committed any of the acts of a delinquent youth but whom the youth court, in its

discretion, chooses to regard as a youth in need of supervision.”

Section 4. Section 41-5-208, MCA, is amended to read:
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"41-5-208. Transfer to district court after prosecution -- disposition in district court -- limitation
on jurisdiction. (1) To ensure continued compliance with the court’s disposition under 4+-6-623 [section
29], at any time after a youth reaches 18 years of age but before the youth reaches 21 years of age, the
youth court judge may transfer jurisdiction to district court and order the transfer of supervisory
responsibility and the youth’s case files to the department.

(2) If a youth whose case has been transferred to district court under this section violates a
disposition imposed under 43+-6-823 [section 29], the district court may impose conditions as provided
under 46-18-201 through 46-18-203.

(3) H, at the time of transfer, the youth is incarcerated in a state youth correctional facility, the
district court may order that the youth, after reaching 18 years of age:

fa) be incarcerated in a state adult correctional facility, boot camp, or prerelease center; or

(b} be supervised by the department.

(4) The district court’s jurisdiction over a case transferred under this section terminates when the

youth reaches 25 years of age.”

Section 5. Section 41-5-301, MCA, is amended to read:

"41-5-301. Preliminary investigation-and-disposition inquiry -- referral of youth in need of care.
(1) Whenever the court receives infarmation from any agency or person, based upon reasonable grounds,
that a youth is or appears to be a delinquent youth or a youth in need of supervision or, being subject 1o
a court order or consent order, has violated the terms of an order, a probation officer shall make a

preliminary inquiry inta the matter.

{34{2) If the probation officer determinas that the facts indicate that the youth is a youth in need

of care, the matter must be immediately referred to the department of public health and human services.
e Bati e | £ 41 - N :
i advigett o hes il | . I . - ¢

| Legislative

" Services -6 - HB 114

\meon



55th Legislature HBO114.01

-—

O W O N W N

—

( Legislative

ervices -7 -
& Djvision / HB 114



55th Legislature HBO114.01

O O W N OO’ AW N -

(48] N>R %] [ N [ %] N [ MY M —_ - — — - — Y Y Y —_
o [(e] oo ~J [e)] o P w 38 - o [¢o] o ¢] ~J ()] a ~ w N —

tion s filed.”

NEW SECTION, Section 6. Preliminary inquiry -- procedure. (1} In conducting a preliminary inquiry
under 41-5-301, the probation officer shall:

{a) advise the youth of the youth’'s rights under this chapter and the constitutions of the state of
Montana and the United States;

(b} determine whether the matter is within the jurisdiction ¢f the court;

{c) determine, if the youth is in detention or shelter care, whether detention or shelter care should
be continued based upon criteria set forth in 41-5-305 and [section 16}].

{2) In conducting a preliminary inquiry, the probation officer may:

(a) require the presence of any person relevant to the inquiry;

(h) request subpoenas from the judge to accomplish this purpose;

(c) require investigation of the matter by any law enforcement agency or any other appropriate

state or local agency.

NEW SECTION. Section 7. Preliminary inquiry -- determinations -- release. Once relevant

information is secured after a preliminary inquiry under 41-5-301, the probation officer shall:
(1) determine whether the interest of the public or the youth requires that further action be taken;
(2) terminate the inquiry upon the determination that no further action be taken: and
(3) release the youth immediately upon the determination that the filing of a petition is not

authorized.

NEW SECTION. Section 8. Preliminary inquiry -- dispositions available to probation officer. Upon
determining that further action is required after a preliminary inquiry under 41-5-301, the probation officer
may:

(1) arrange informal disposition as provided in [section 9]; or

(2) refer the matter to the county attorney far filing a petition charging the youth to be a delinquent

youth or a youth in need of supervision.

NEW SECTION. Section 9. Informal dispasition. After a preliminary inquiry under 41-5-301, the
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probation officer upon determining that further action is required and that referrai to the county attorney
is not required may:

{1} provide counseling, refer the youth and the youth’s parents to another agency providing
appropriate services, or take any other action or make any informal adjustment that does not involve
probation or detention; or

(2} provide for treatment or adjustment invalving probation or other disposition authorized under
41-5-401 through 41-5-403 if the treatment or adjustment is voluntarily accepted by the youth’s parents
or guardian and the youth, if the matter is referred immediately to the county attarney for review, and if

the probation officer proceeds no further unless authorized by the county attorney.

NEW SECTION. Section 10. Petition -- county attorney -- procedure -- release from custody. (1)
The county attorney may apply to the youth court for permission to file a petition charging a youth to be
a delinquent youth or a youth in need of supervision. The application must be supported by evidence that
the youth court may require. If it appears that there is probable cause to believe that the allegations of the
petition are true, the youth court shall grant leave to file the petition.

{2) A petition charging a youth held in detention must be filed within 7 warking days from the date
the youth was first taken into custody or the petition must be dismissed and the youth released unless good
cause is shown to further detain the youth.

{3) If a petition is not filed under this section, the complainant and victim, if any, must be informed
by the probation officer of the action and the reasons for not filing and must be advised of the right to
submit the matter to the county attorney for review. The county attorney, upon receiving a request for
review, shall consider the facts, consult with the probation officer, and make the final decision as to

whether a petition is filed.

Section 11. Section 41-5-303, MCA, is amended to read:

"41-5-303. Rights of youth taken into custody -- questioning —hearing—forpreobable—eause—
detention -- waiver of rights. (1) When a youth is taken into custody for questioning upon a matter that
could result in a petition alleging that the youth is either a delinquent youth or a youth in need of
supervision, the following requirements must be met:

(a) The youth must be advised of kis the youth's right against self-incrimination and his the youth's

Legisiative
ervices -g- HB 114

Division



55th Legislature HBC114.01

—_

O W W N AW N

right to counsel.

te¥b) The investigating officer, probation officer, or person assigned to give notice shall
immediately notify the parents, guardian, or legal custodian of the youth that the youth has been taken into
custody, the reasons for taking the youth into custody, and where the youth is being heid. If the parents,
guardian, or legal custodian cannot be found through diligent effarts, a close relative or friend chosen by
the youth must be notified.

(2) A youth may waive the rights listed in subsection {1) under the following situations:

(a) when the youth is 16 years of age or older, the yvouth may make an effective waiver;

(b} when the youth is under 186 years of age and the youth and the youth’s parent or quardian

agree, they may make an effective waiver; or

(c} when the youth is under 16 years of age and the youth and the youth’s parent or guardian do

not agree, the youth may make an effective waiver only with advice of counsel.
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NEW SECTION. Section 12. Custody -- hearing for probable cause. {1} When a youth is taken

into custody for questioning, a hearing to determine whether there is probable cause to believe the youth
is a delinquent youth or a youth in need of supervision must be held within 24 hours, excluding weekends
and legal holidays. A hearing is not required if the youth is released prior to the time of the required
hearing.

(2) The probable cause hearing required under subsection (1) may be held by the youth court, a
justice of the peace, a municipal or city judge, or a magistrate having jurisdiction in the case as provided
in 41-5-203. If the probable cause hearing is held by a justice of the peace, a municipal or city judge, or
a magistrate, a record of the hearing must be made by a court reporter or by a tape recording of the
hearing.

(3] A probable cause hearing may be conducted by telephone if other means of conducting the
hearing are impractical. All written orders and findings of the court in a hearing conducted by telephone
must bear the name of the judge or magistrate presiding in the case and the hour and date the order or

findings were issued.

NEW SECTION. Section 13. Custody -- hearing for probable cause -- procedure. (1} Ata probable
cause hearing held pursuant to [section 12], the youth must be informed of the youth’s constitutional rights
[ Lepisiative
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and the youth’s rights under this chapter.

{2} A parent, guardian, or custodian of the youth may be held in contempt of court for failing to
be present at or'to participate in the probable cause hearing uniess the parent, guardian, or custodian;

{a) cannot be located through diligent efforts of the investigating peace officer or peace officers;
or

{b) is excused by the court for good cause.

{3) At the probable cause hearing, a guardian ad litem may be appointed as provided in 41-5-512.

NEW SECTION. Section 14. Custody -- hearing for probable cause -- determinations -- detention

-- release. (1) If, at a probable cause hearing held pursuant to [section 12}, it is determined that there is
probable cause to believe the youth is a delinquent youth or a youth in need of supervision, the court
having jurisdictian in the case shail determine whether the youth should be retained in custody. If the court
determines that continued custody of the youth is necessary and if the youth meets the criteria in 41-5-305
or [section 16], the youth may be placed in a detention facility or shelter care facility as provided in
[sections 18 through 21] but may not be placed in a jail or other facility used for the confinement of adults
accused or convicted of criminal offanses.

(2) If probable cause is not found or if a probable cause hearing is not held within the time specified

in [section 12], the youth must be immediately released from custody.

Section 15. Section 41-5-305, MCA, is amended to read:
"41-5-305. Criteria for placement of youth in sacure detention facilities ershelter-carefavilities.

£+ A youth may net be placed in a secure detention facility urless only if the youth:

{a{1] ke has allegedly committed an act that if committed by an adult would constitute a criminal
offense and the aileged offense is one specified in 41-5-206;

#}4{2) he is alleged to be a delinquent youth and:

t4H{a) he has escaped from a correctional facility or secure detention facility:

t#{b) ke has violated a valid court order or an aftercare agreement;

ti{c) ks the youth's detention is required to protect persons or property;

Hvi{d) ke the youth has pending court or administrative action or is awaiting a transfer to another

jurisdiction and may abscond or be removed from the jurisdiction of the court;
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twi{e) there are not adequate assurances that he the youth will appear for court when required; or

2 ++i{f} ke the youth meets additional criteria for secure detention established by the youth court in
3  the judicial district that has current jurisdiction over kirs the youth; or
4 te+(3) ke has been adjudicated delinquent and is awaiting final disposition of kis the youth's case.
B
6
7
B
9
10
11
12
13
14
15 NEW SECTION. Section 16. Criteria for placement of youth in shelter care facilities. A youth may

16 be placed in a shelter care facility only if:
17 {11 the youth and the youth’s family need shelter care to address their problematic situation and

18 it is not possible for the youth to remain at home;

19 {2) the youth needs to be protected from physical or emotional harm;

20 (3) the youth needs to be deterred or prevented from immediate repetition of troubling behavior;
21 (4) sheiter care is necessary to assess the youth and the youth’s enviranment;

22 (5) shelter care is necessary to provide adequate time for case planning and dispesition; or

23 (6) shelter care is necessary to intervene in a crisis situation and provide intensive services or

24 attention that might alleviate the probiem and reunite the family.

25
26 Section 17. Section 41-5-306, MCA, is amended to read:
27 "41-5-306. Plase-ef-sheltorsare-or-detention Limitation on placement of youth in need of care.
28
29
30
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2
3
4
5 ) A youth alleged to be a youth in nead of care may be placed only in the—faeHities—tisted—ir
6  subsestien-tH shelter care, as provided in [section 20], and may not be placed in a jail or other facility
7  intended or used for the confinement of aduits accused or convicted of criminal affenses,
8 BAtteraprobable-cause—hearng-provided-forin416-303,a-youth-alleged-to-be-a-delinguent
9 yeuth-may-be-placed-onty:
10 ' acilitios- bodi | WS
11 . o beectionL1l:
12 {e}—ina-shori-torm-detention-center;
13 , ion-fasility:
14 {e—ira-eommunity-youth-eourt-program:"
15
16 NEW SECTION. Section 18. Limitation on placement of youth in need of supervision. {1) After

17 a probable cause hearing provided for in [section 12], a youth alleged to be a youth in need of supervision
18 may be placed only in shelter care, as provided in [section 20}.
19 (2) A youth alleged or found to be a youth in need of supervision may not be placed in a jail, secure

20  detention facility, or correctional facility.

22 NEW SECTION. Section 19. Limitation on placement of delinquent youth. After & probable cause

23 hearing provided for in [section 12}, a youth alleged to be a delinquent youth may be placed only:

24 (1) in shelter care, in the facilities described in {section 20];

25 {2} under home arrest as provided in [section 20];

26 (3) in detention, as provided in [section 21]; or

27 (4} in a community youth court program.

28

29 NEW SECTION. Section 20. Place of shelter care. Placement in shelter care means placement in

30  one of the following:

[ Legisiative
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{1) in a licensed youth foster home as defined in 41-3-1102;

{2) in a facility operated by a licensed child welfare agency;

{3) in a licensed youth group home as defined in 41-3-1102; or

{4} under home arrest as provided in Title 48, chapter 18, part 10, either in the youth’s own home

or in one of the facilities described in subsections (1) through {3}.

NEW SECTION. Section 21. Place of detention. Placement in detention means placement in one

of the following facilities:
{1} a short-term detention center; or

(2} a youth detention facility, including a regional detention facility.

Section 22. Section 41-5-307, MCA, is amended to read:

"41-5-307. Release ordelivery from custody -- detention -- shelter care. {1} Whenever a peace
officer believes, on reasonable grounds, that a youth can be released to a responsible person whe-has
edstedy-of-tho-youth, then the peace officer may release the youth to that person upon receiving a written
promise from the person to bring the youth before the probation officer at a time and place specified in the
written promise, or a peace officer may release the youth under any other reasonable circumstances.

{2) Whenever the peace officer believes, on reasonable grounds, that the youth must be detained,
the peace officer shall notify the probation officer immediately and shail, as soon as practicable, provide

the probation officer with a written report of his the peace officer’s reasons for holding the youth in

detention. If it is necessary to hold the youth pending appearance before the youth court, then the youth

must be held in a place of detention,_as provided in {section 21], that is approved by the youth court.

{3) if the peace officer believes that the youth must be sheltered, the peace officer shall notify the

probation officer immediately and shall provide a written report of his the peace officer’s reasons for placing

the youth in shelter care. If the youth is then held, the youth must be placed in a shelter care facility

approved by the youth court.”

Section 23. Section 41-5-311, MCA, is amended to read:
"41-5-311. Youth not to be detained in jail -- exceptions -- time limitations. (1) A youth may not

be detained or otherwise placed in a jail or other adult detention facility except as provided in 41-5-206 and
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this section.

(2) A youth who has allegedly committed an offense that if committed by an adult would constitute
a criminal offense may be temporarily detained in a jail or other adult detention facility for a period not to
exceed:

{a) & hoﬁrs, but in no case overnight, for the purpose of identitfication, processing, or transfer of
the youth to an appropriate detention facility or shelter care facility; or

{b) 24 hours, excluding weekends and legal holidays, if the youth is awaiting a probable cause
hearing pursuant to 4+b-303 [section 12].

{3] The exception provided for in subsection (2}{b} applies only if:

{a} the court having jurisdiction over the youth is outside a metropolitan statistical area;

(b} alternative facilities are not available or alternative facilities do not provide adequate security;
and .

{c) the youth is kept in an area that provides physical as well as sight and sound separation from
adults accused or convicted of criminal offenses.

{4) Whenever, despite all good faith efforts to comply with the time limitations specified in
subsection (2}, the limitations are exceeded, this circumstance does not serve as grounds for dismissal of
the case nor does this circumstance constitute a defense in a subsequent delinquency or criminal

proceeding.”

Section 24, Section 41-5-403, MCA,, is amended to read:

"41-5-403. Disposition permitted under informal adjustment -- contributions by parents or
guardians for‘youth’s care. (1} The following dispositions may be imposed by informal adjustment:

{a} probation;

{b) placement of the youth in substitute care in a youth care facility, as defined in 41-3-1102, and
as determined by the department;

{c} placement of the youth with a private agency responsible for the care and rehabilitation of the

youth as determined by the department;

(d} restitution upon approval of the youth court judge and subject to the provisions of [section 37]:

{e} placement of the youth under home arrest as provided in Title 46, chapter 18, part 10.

[ Legislative

\ : "
Lj?ffifﬁn -16 - HB 114



55th Legislature HB0O114.01

Lo TR (o T o o L« & 1« O 7% N S

—_ e —3
W N =

14
15
16
17

18.

19
20
21

22
23
24
25
26
27
28
29
30

+31(2) !f the youth violates an aftercare agreement as provided for in 52-5-1286, the youth must be
returned to the court for further disposition. A youth may not be placed in a state youth correctional facility
under informal adjustment.

{43(3] If the youth is placed in substitute care requiring payment by the department, the court, as

provided in [section 35], shall examine the financial ability of the youth's parents or guardians to pay a

contribution covering all or part of the costs for the care, placement, and treatment of the youth, including
the costs of necessary medical, dental, and other health care.

{53(4] ! the court determines that the youth's parents or guardians are financially able to pay a
contribution as provided in subsection 43(3}, the court shall order the youth’s parents or guardians to pay
an amount based on the uniform child support guidelines adopted by the department of public health and

human services pursuant to 40-5-209.
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19 Section 25. Secticn 41-5-502, MCA, is amended to read:

20 "41-8-502. Summons. (1] After a petition has been filed, summons must be served directly to:
21 (a) the youth;

22 (b) his the youth's parent or parents having actual custody of the youth or his the youth’s guardian

23  or custodian, as the case may be; and

24 {c) other persons as the court may direct.
25 (2) The summons must:
26 {a) require the parties to whom it is directed to appear personally before the court at the time fixed

27 by the summons to answer the allegations of the petition;

28 {b} advise the parties of their right to counsel under the Montana Youth Court Act; and
29 {c) have attached to it a copy of the petition.
30 (3) The court may endorse upon the summons an order directing the person or persons having the

Q.e islative
{

ervices -18 - HB 114
\ Division



55th Legislature HBO114.01

Q W W N O bW N =

[/ T N R G R O T I o I e . T T T I R
O W W N ;M AW N = O W N R W N -

physical custody or control of the youth to bring the youth to the hearing.

{4) If it appears to the court that the youth needs to be placed in detention or shelter care, the
judge may endorse on the summons an order directing the officer serving the summons to at once take the
youth inta custody and to take him the vouth to the place of detention or shelter care designated by the
court, subject to the rights of the youth and parent or person having legal custody of the youth as set forth
in the provisions of the Montana Youth Court Act relating 1o detention and sheiter care criteria and
postdetention proceedings.

(6) If amy a youth is placed in detention or shelter care under any provision of this chapter pending
an adjudication, the court shall, as soon as practicable, conduct a probable cause hearing as provided in
4316303 [section 12].

{6} The youth court judge may also admit the youth to bail in accordance with Title 46, chapter

Saction 26, Section 41-5-521, MCA, is amended to read:

"41-5-521. Adjudicatory hearing. (1} Prior to any adjudicatory hearing, the court shall determine
whether the youth admits or denies the offenses atleged in the petition. If the youth denies all offenses
alleged in the petition, the youth or the youth’s parent, guardian, or attorney may demand a jury trial on
the contested offenses. in the absence of a demand, a jury trial is waived. If the youth denies some
offenses and admits others, the contested offenses may be dismissed in the discretion of the youth court
judge. The adjudicatory hearing must be set immediately and accorded a preferential priority.

(2) An adjudicatory hearing must be held to determine whether the contested offenses are
supported by proot beyond a reasonabie doubt in cases involving a youth alleged to be delinquent or in
need of supervision, |f the hearing is betore a jury, the jury’s function is to determine whether the youth
committed the contested offenses. If the hearing is before the youth court judge without a jury, the judge
shall make and record findings on all issues. If the allegations of the petitions are not established at the
hearing, the youth court shall dismiss the petition and discharge the youth from custody.

{3} An adjudicatory hearing must be recorded verbatim by whatever means the court considers
appropriate.

(4] The youth charged in a petition must be present at the hearing and, if brought from detention

to the hearing, may not appear clothed in institutional clothing.

r\Le islative

ervices -19 - HB 114
“\ Djvision



56th Legislature HBC114.01

QO W N T s W N =

[ R S R N B N S T S L T S R R R L T T T e e e B sy
C B O N OO s WN = O W DN kW N =

{5) In a hearing on a petition under this section, the general public may not be excluded, except
that in the court’s discretion, the general public may be excluded if the petition dees-retaHege alleges that
the youth is delirguent in need of supervision.

{6) If, on the basis of a valid admission by a youth of the aliegations of the petition ar after the
hearing required by this section, a youth is found to be a delinquent youth or a youth in need of
supervision, the court shall schedule a dispasitional hearing under this chapter.

{7} When a jury trial is required in a case, it may be held before a jury selected as provided in Title

25, chapter 7, part 2, and in Rule 47, M.R.Civ.P."

Section 27. Section 41-5-522, MCA, is amended to read:

"41-5-522. Dispaositional hearing. {1) As soon as practicable after a youth is found to be a
delinquent youth or a youth in need of supervision, the court shall conduct a dispositional hearing. The
dispositional hearing may involve a determination of the financial ability of the youth’s parents or guardians
to pay a contribution for the cost of care, commitment, and treatment of the youth as required in 43-6-623
[section 35].

{2) Before conducting the dispositional hearing, the court shall direct that a social summary or
predisposition report be made in writing by a probation officer concerning the youth, the youth's family,
the youth's environment, and other matters relevant to the need for care or rehabilitation or disposition of
the case. The youth court may have the youth examined, and the results of the examination must be made
available to the court as part of the social summary or predisposition report. The court may order the
examination of a parent or guardian whose ability to care for or supervise a youth is at issue before the
court. The results of the examination must be included in the social summary or predisposition repart. The
youth or the youth's parents, guardian, or counsel has the right to subpoena all persons who have prepared
any portion of the social summary or predisposition report and has the right to cross-examine the parties
at the dispositional hearing.

(3) Defense counsel must be furnished with a copy of the social summary or predisposition report
and psychological report prior to the dispositional hearing.

{4) The dispositional hearing must be conducted in the manner set forth in subsections {3), (4}, and
(5) of 41-5-521. The court shall hear all evidence relevant to a proper disposition of the case best serving
the interests of the youth and the public. The evidence must include but is not limited to the social
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1 summary and predisposition report provided for in subsection (2) of this section.
2 (B) If the court finds that it is in the best interest of the youth, the youth or the youth’s parents
3 or guardian may be temporarily excluded from the hearing during the taking of evidence on the issues of
4  need for treatment and rehabilitation.
5
6
7
8
9
10
11
12
13
14
15 Section 28. Section 41-5-523, MCA, is amended to read:
16 "41-5-523. Disposition of youth in need of supervision —sentenee—to—sorrestionalfaoility—
17 h -- restrictions. {1 If a youth is found to

18 be a-delirguert-yodth-o+ a youth in need of supervision, the youth court may enter its judgment making
19  one or more of the following dispositions:

20

21 {e+(1) piace the youth on probations._The youth court retains jurisdiction in a disposition under this

22 subsection.
23
24
25
26
27
28
29
30
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{eH2) place the youth in an in-state residence that ensures that the youth is accountable, provides
for rehabilitation, and protects the public. Before placement, the sentencing judge shall seek and consider
placement recommendations from the youth placement committee. The judge may not place the youth in
an in-state residence unless the department informs the judge that resources are available for placement
of the youth at that residence.

#3){a) commit the youth ta the department. in an order committing a youth to the departments:,

& the court shall determine whether continuation in the youth’s own home would be contrary to
the weifare of the youth and whether reasonable efforts have been made to prevent or eliminate the need
for removal of the youth from the youth’s homes.

{b} The department may not place a youth in need of supervision in a state youth correctional

facility.

+g¥{4) order restitution by the youth or the youth’s parents or guardians, subiect to the provisions

of [section 37];

#1{5) impose a fine as authorized by law if the violation aileged would constitute a criminal offense
if committed by an adult;

{+{B) require the perfarmance of community service;

#H7) require the youth, the youth’s parents or guardians, or the persons having legal custody of
the youth to receive counseling services;

He(B) require the medical and psychological evaluation of the youth, the youth’'s parents or
guardians, or the persons having legal custody of the youth;

(9] require the parents, guardians, or other persons having legat custody of the youth to furnish

services the court may designate;

{10} subject to the provisions of subsection (11), order further care, treatment, evaluation, or

relief that the court considers beneficial to the youth and the cammunity and that does not obligate funding

[ Legisiative
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from the department for services outside the state of Montana without the department’s approval—exeept

m(11) subject to the provisions of [section 31], commit the youth to a mental health facility if,

based upon the testimony of a professional person as defined in 53-21-102, the court finds that the youth

is seriously mentally ill as defined in 53-21-102-—TFhe-youth-is-entitleg-toal-rights-provided by-63-21+114
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NEW SECTION. Section 29. Disposition of delinquent youth -- restrictions. (1} If a youth is found

to be a delinquent youth, the youth court may enter its judgment making one or more of the following
dispaositions:

{a) any one or more of the dispositions provided in 41-5-5623;

{b) subject to 41-5-523{3)(b), {sections 30(1}, 31(2}], and subsection (2} of this section, sentence
a youth té one of the state youth correctional facilities estabiished under 52-5-101 and, as part of the
sentence, deny the youth eligibility for release without the express approval of the sentencing judge until
the youth reaches 18 years of age. A youth may not be sentenced to a state youth correctional -facility
unless the department informs the judge that space is available for the youth at that facility. The sentencing
judge may not place limitations on the release unless recommended by the youth placement committee,

(c) require a youth found to be delinquent, as the result of the commissian of an offense that would
be a violation of 45-56-501 through 45-5-504, 45-5-507, or 45-5-511 if committed by an adult, to register
as a sex offender pursuant to 46-18-254 and 46-23-506. The youth court retains jurisdiction in a
disposition under this subsection.

(d} in the case of a delinquent youth who is determined by the court to be a serious juvenile
offender, the judge may specify that the youth be placed in a state youth correctional facility if the judge
finds that the placement is necessary for the protection of the public. The court may order the department
to natity the court within 5 working days before the proposed release of a youth from a youth correctional
facility. Once a youth is committed to the department for placement in a state youth correctional facility,
the department is responsible for determining an appropriate date of release into an appropriate placement.

{2) The youth court may not order placement of a youth at a state youth correctional facility unless
the youth is found to be a delinguent youth or is alleged toc have committed an offense that is transferable

to criminal court under 41-5-2086.

NEW SECTION. Section 30. Disposition -- commitment to department -- restrictions on placement.

When a youth is committed to the department, the department shall determine the appropriate placement
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and rehabilitation program for the youth after considering the recommendations made under 41-5-527 by
the youth placement committee. Placement is subject to the limitations contained in 41-5-523(3)(b) and
the following limitations:

(1) A youth may not be held in & state youth correctional facility for a period of time in éxcess of
the maximum period of imprisonment that could be imposed on an adult convicted of the offense or
offenses that brought the youth under the jurisdiction of the youth court. This section does not limit the
power of the department to enter into an aftercare ag'reement with the youth pursuant to 52-5-1286.

{2} A youth may not be placed in or transferred to a penal institution or other facility used for the
execution of sentence of adults convicted of crimes.

{3) The department may not place a youth adjudicated delinquent for commission of an act that

would not be a criminal offense if committed by an adult in a state youth correctional facility.

NEW SECTION. Section 31. Disposition -- finding of mentally ill or seriously mentally ill -- rights

-- limitation on placement. {1) A youth who is found to be seriously mentally ill as defined in 53-21-102
is entitied to all rights provided by 53-21-114 through 53-21-119.

{2) A youth who, prior to placement or sentencing, is found to be mentally ill, as defined in
41-5-103, or seriously mentally ill, as defined in 53-21-102, may not be committed or sentenced to a state
youth correctional facility.

{3} A youth wha is found to be mentally ill or sericusly mentally ill after placement in or sentencing
to a state youth corractional facility must be moved to a more appropriate plécement in response to the

youth’s mental health needs and consistent with the disposition aiternatives available in §3-21-127.

NEW SECTION. Section 32. Disposition -- commitment to department -- supervision. {1} A youth
placed in a state youth correctional facility or other facility or program operated by the department or who
signs an aftercare agreement under 52-5-126 must be supervised by the department.

{2) Avyouthwhois placgd in any other placement by the department, the youth court, or the youth
court’s juvenile probation officer must be supervised by the probation officer of the youth court having
jurisdiction over the youth under 41-5-205 whether or not the youth is committed to the department.
Supervision by the youth probation officer includes but is not limited to:

(a) submitting information and documentation necessary for the person, committee, or team that
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is making the placement recommendation to determine an appropriate placement for the youth;

(b} securing approval for payment of special education costs from the youth’s school district of
residence or the office of public instruction, as required in Title 20, chapter 7, part 4;

{c) submitting an application to a facility in which the youth may be placed; and

{d) case management of the youth.

NEW SECTION. Section 33. Disposition -- commitment to department -- transfer of records.

Whenever the court commits a youth to the department, it shall trarismit with the dispositional judgment
copies of medical reports, social history material, education records, and any other c¢linical, predisposition,

or other reports and information pertinent to the care and treatment of tha youth.

NEW SECTION. Section 34. Modification of court orders -- notice to department - heating. (1)

An order of the court may be modified at any time.
{2) In the case of a youth committed to the department, an order pertaining to the youth may be

modified only upon notice to the department and subsequent hearing.

NEW SECTION. Section 35. Contribution for costs -- order for contribution -- exceptions --

collection. (1) If a youth is committed to the department, the court shall examine the financial ability of
the youth's parents or guardians to pay a contribution covering all or part of the costs for the care,
commitment, and treatment of the youth, including the costs of necessary medical, dental, and other health
care.

{2} If the court determines that the youth's parents or guardians are financially able to pay a
contribution as provided in subsection (1), the court shall order the youth’s parents or guardians to pay an
amount based on the uniform child sﬁpport guidelines adopted by the department of public heaith and
human services pursuant to 40-5-209,

(3) {a) Except as provided in subsection {3)(b), contributions ordered under 41-5-403 and this
section and each modification of an existing order are enforceabie by immediate or delinquency income
withholding, or both, under Title 40, chapter 5, part 4. An order for contribution that is inconsistent with
this section is nevertheless subject to withholding for the payment of the contribution without need for an
amendment of the support order or for any further action by the court.
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(b} A court-ordered exception from contributions under 41-5-403 or this section must be in writing
and must be included in the order. An exception from the immediate income withholding requirement may
be granted if the court finds that there is:

(i) good cause not to require immediate income withholding; or

(i) an alternative arrangement between the department and the person who is ordered to pay
contributions.

(c} A finding of good cause not to require immediate income withholding must, at a minimum, be
based upon:

(i} a written determination and explanation by the court of the reasons why the implementation of
immediate income withholding is not in the best interests of the youth; and

(i} proof of timely payment of previously ordered support in cases involving modification of
contributions ordered under this section.

{d) An alternative arrangement must:

(i} provide sufficient security to ensure compliance with the arrangement;

(it} be in writing and be signed by a representative of the department and the person required to
make contributions; and

{iii) if approvead by the court, be entered into the record of the proceeding.

(4) Upon a showing of a change in the financial ability of the youth's parents or guardians to pay,
the court may modify its order for the payment of contributions required under 41-5-403 or subsection (2).

(5) (a) If the court orders the payment of contributions under 41-5-403 or this section, the
department shail apply to the department of public health and human services for support enforcement
services pursuant to Title IV-D of the Social Security Act.

(b} The department of public health and human services may collect and enforce a contribution
order under 41-5-403 or this section by any means available under law, including the remedies provided

for in Title 40, chapter 5, parts 2 and 4.

NEW SECTION. Section 36. Disposition -- medical or psychological evaluation of youth -- costs.

{1) The youth court may order a youth to receive a medical or psychological evaluation at any time prior
to final disposition if the youth waives the youth’s constitutional rights in the manner provided for in
41-5-303. Except as provided in subsection (2), the county determined by the court as the residence of
(Legislative
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the youth is responsible for the cost of the evaluation. A county may contract with the department or other
public or private agencies ta obtain evaluation services ordered by the court.

{2} The youth court shal! determine the financial abitity of the youth’s parents or guardians to pay
the cost of an evaluation ordered by the court under subsection (1), If they are financially able, the court
shall order the youth’s parents or guardians to pay all or part of the cost of the evaluation.

(3} The youth court may not order evaluation of a youth at a state youth correctional facility unless
the youth is found to be a delinquent youth or is alleged to have committed an offense that is transferable
to district court under 41-5-206,

{4) An evaluation of a youth may nct be performed at the Montana state hospital uniess the youth

is transferred to the district court under 41-5-206, 41-5-208, or 41-5-1105,

NEW SECTION. Section 37. Restitution. (1} In determining whether restitution, as authorized by

41-5-403 and 41-5-523, is appropriate in a particular case, the following factors may be considered in
addition to any other evidence:

(a) age of the youth;

(b} ability of the youth to pay;

(c) ability of the parents, legal guardian, ar those that contributed to the youth’s delinquency or
need for supervision to pay;

(d) amount of damage to the victim; and

{e) legal remedies ot the victim. However, tha ability of the victim or the victim’s insurer to stand
any loss may not be considered in any case.

(2) Restitution paid by a youth or a youth’s parents or guardians is subject to subrogation as

provided in 46-18-248.

Section 38. Section 41-5-525, MCA, is amended to read:

"41-5-5625. Youth placement committees -- composition. {1} in each judicial district, the
department shall establish a youth placement committee for the purposes of:

(a} recommending an appropriate placement of a youth referred to the department under 41-5-403;
or

(b) recommending available community services or alternative placements whenever a change is
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required in the placement of a youth who is currently in the custody of the department under 41-5-523 or
[section 29]. However, the committee may not substitute its judgment for that of the superintendent of a
state youth carrectional facility regarding the discharge of a youth from the facility.

{2) The committee consists of not less than five members and must include persons who are
knowledgeable about the youth, treatment and placement options, and other resources appropriate to
address the needs of the youth. Members may include:

{a} two representatives of the department;

(b} a representative of the department of public heaith and human services;

{c) either the chief probaticn officer or the youth’s probation officer;

{d} a mental health professional;

{e) a representative of a schooi district located within the boundaries of the judicial district;

{f) if an indian child or children are involved, someone, preferably an Indian persan, knowledIgeab!e
about indian culture and family matters;

(g} a parent or guardian; and

(h} a youth services provider.

{3) Committee members serve without compensation.

{4) Notwithstanding the provisions of 41-5-527, the committee may be convened by the

department or the probation officer af the youth court.”

Section 39. Section 41-5-527, MCA, is amended to read:

*41-5-5627. Youth placement committee to submit recommendation to department -- acceptance
or rejection of recommendation by department. {1) Prior to commitment of a youth to the department
pursuant to 41-5-523 or [section 29], a youth placement committee must be convened. The committee
shall submit in writing to the department and to the youth court judge its primary and alternative
recommendations for placement of the youth.

(2) if the department accepts either of the committee’s recommendations, it shall promptly notify
the committee in writing.

(3) If the department rejects both of the committee’s recommendations, it shall promptly notify the
committee in writing of the reasons for rejecting the recommendations and shall make an appropriate

placement for the youth.
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(4) Within 72 hours after making a decision on a placement or change of placement, the

department shall notify the youth court of the decision and of the placement or change of placement.”

Section 40. Section 41-5-530, MCA, is amended to read:

"41-5-530. Parental contributions account -- allocation of proceeds. (1) There is a parentai
contributions account in the state special revenue fund.

{2) Contributions paid by the parents and guardians of youth under 41-3-406, 41-5-403, 436623
[section 35], or 41-5-524 must be deposited in the account.

(3) All money in the account, except any amount reqguired to be returned to federal or county
sources, is altocated to the department of public health and human services to carry out its duties under

52-1-103."

Section 41. Section 41-5-1004, MCA, is amended to read:

"41-5-1004. Distribution of grants -- limitation of funding -- restrictions on use. (1) The beard shall
award grants on an equitable basis, giving preference to services that will be used on a regional basis.

{2} The board shall award grants to eligibie counties:

{a) in a block grant in an amount not to exceed b0% of the approved, estimated cost of secure
detention; or

{b} on a matching basis in an amount not to exceed:

{it 75% of the approved cost of providing holdovers, attendant care, and other alternatives to
secure detention, except for shelter care. Shelter care must be paid as provided by law.

{ii} 50% of the approved cost of programs for the transportation of youth to appropriate detention
or sheiter care facilities, including regional detention facilities.

{3) Based on funding available after the board has funded block grants under subsection (2}, the
board shall, in cases of extreme hardship in which the transfer of youth court cases to the adult system
has placed considerable financial strain on a county’s resources, award grants to eligible counties to fund
up to 75% of the actual costs of secure detention of youth awaiting transfer. Hardship cases will be
addressed at the end of the fiscal year and will be awarded by the board based upon a consideration of the
applicant county’s past 3 years’ expenditures for youth detention and upon consideration of the particular

case or cases that created the hardship expenditure for which the hardship grant is requested.
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(4} Grants under 41-5-1002 may not be used to pay for the cost of youth evaluations. The cost

of evaluations must be paid as provided for in 41-6-b23 [section 36]."

Section 42, Section 41-5-1104, MCA, is amended to read:

"41-56-1104. Disposition in extended jurisdiction prosecutions. (1) If a youth in an extended
jurisdiction prosecution pleads guilty to or is found guilty of an offense described in 41-5-1102{1){b), the
court shall:

(a} impose one or more juvenile dispositions under 41-6-623 [section 29]; and

{b) impose an adult criminal sentence, the execution of which must be stayed on the condition that
the youth not violate thg provisions of the disposition order and not commit a new offense. If the youth
violates the conditions of the stay or commits a new offense, the adult criminal sentence must be executed
as provided in 41-5-1105.

(2) Except as provided in subsection (3), if a youth in an extended jurisdiction prosecution is
convicted of an offense not described in 41-5-1102{1)(b), the court shall adjudicate the youth delinquent
and order a disposition under 43-8-6523 [section 29].

(3) If a youth in an extended jurisdiction prosecution pleads guilty to an offense not described in
41-5-1102(1){b}, the court may impose, with the youth’s consent, a disposition provided under subsection
{1)(b) of this section. If the youth does not consent to disposition under subsection (1)(b}, the court shat

impose a disposition as provided under subsection {2).”

Section 43. Section 46-24-207, MCA, is amended to read:

"46-24-207. Victims and witnesses of juvenile felony offenses -- consuitation -- notification of
proceedings. (1) The attorney general shalt ensure that the services and assistance that must be provided
under this chapter to a victim or witness of a crime are also provided to the victim or witness of a juvenile
felony offense.

(2) In a proceeding filed under Title 41, chapter 5, part 814 or 15, the county attorney or a
designee shall consult with the victim of a juvenile felony offense or, in the case of a minor victim or a
homicide victim, with the victim’s family regarding the disposition of the case, including:

{(a) a dismissal of the petition filed under 41-5-501;

{b) a reduction of the charge to misdemeanor;
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(c) the release of the youth from detention or shelter care pending the adjudicatory hearing; and

(d) the disposition of the youth.

{3} {a) Whenever possible, a person described in subsection {3){b) who provides the youth court
with a current address and telephone number must receive prompt advance notification of youth court case
proceedings, including:

(i) the filing of a petition under 41-5-501;

(i) the release of the youth from detention or shelter care; and

(iiiy proceedings in the adjudication of the petition, including, when applicable, entry of a consent
decree under 41-5-524, the setting of a date for the adjudicatory hearing under 41-5-521, the setting of
a date for the dispositional hearing under 41-5-522, the disposition made, and the release of the youth from
a youth carrectional facility.

{(b) A person entitled to notification under this subsection (3) must be a victim of a juvenile felony
offense, an adult relative of the victim if the victim is a minor, or an adult relative of a homicide victim.

{c) The court shall provide to the department the list of people entitled toc notification under this
subsection (3), and the department is respansible to pravide the notification.

(4} For purposes of this section, "juvenile felony offense"” means an offense committed by a
juvenile that, if committed by an adult, would constitute a felony offense. The term includes any offense

for which a juvenile may be declared a serious juvenile offender, as defined in 41-56-103."

Section 44. Section 52-5-129, MCA, is amended to read:

"52-5-129. Hearing on alleged violation of aftercare agreement -- right to appeal outcome. (1}
When it is alleged by an aftercare counselor that a youth has violated the terms of the youth's aftercare
agreement, the youth must be granted a hearing at the site of the alleged violation or in the county in which
the youth is residing or is found within 10 days after notice has been served on the youth or the youth is
detained, whichever is earlier. The purpose of the hearing is to determine whether the youth committed the
violation and, if so, whether the violation is of such a nature that the youth should be returned to the youth
correctional facility from which the youth was released or a different plan for treatment should be pursued
by the department of corrections.

(2) The youth, upon advice of an attorney, may waive the right to a hearing.

(3) With regard to this hearing, the youth must be given:
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(a) written notice of the alleged violation of the aftercare agreement, including notice of the
purpose of the hearing;

{b) a disclosure of the evidence against the youth and the facts constituting the alleged violation;

{c) the opportunity to be heard in person and to present witnesses and documentary evidence to
controvert the evidence against the youth and to show that there are compelling reasons that justify or
mitigate the vioclation;

{d} the opportunity to have the referee hearings officer subpoena witnesses;

{e} the right to confront and cross-examine adverse witnesses;

{f) the right to be represented by an attorney;

(g} arecord of the hearing; and

(h) notice that a written statement as to the evidence relied upon in reaching the final decision and

the reasons for the final decision will be provided by the referee hearings officer.

(4) The department shall appoint a referee hearings officer, who may not be an empioyee of the
department, to conduct the hearing. [n the conduct of the hearing, the department may request the county
attorney's assistance as necessary. The department shall adopt rules necessary to effect a prompt and full
review.

(5) If the referee hearings officer finds, by a preponderance of the evidence, that the youth did in
fact commit the violation, the referee hearings officer shall make a recommendation to the department for

the piacement of the youth. In making this recommendation, the referee hearings officer may consider

mitigating circumstances. Final approval rests with the department and must be made within 10 days of

the referee’s hearings officer’s recommendation.

{8) The youth may appeal from the decision at the hearing to the district court of the county in
which the hearing was held by serving and filing a notice of appeal with the court within 10 days of the
department’s decision. The youth may abtain a written transcript of the hearing from the department by
giving written notice of appeal. The district court, upon receipt of a notice of appeal, shall order the
department to promptly certify to the court a record of all proceedings before the department and shall
proceed to a prompt hearing on the appeal based upon the record on appeal. The decision of the
department may not be altered except for abuse of discretion or manifest injustice.

(7Y Pending the hearing on a violation and pending the department’s decision, a youth may not be

detained except when the youth's detention or care is required to protect the person or property of the
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youth or of others or the youth may abscond or be removed from the community. The department shall
determine the place and manner of detention and is responsible for the ccst of the detention. Procedures
for taking into custody and detention of a youth charged with violation of the youth's aftercare agreement
are as provided in 41-5-303, 41-5-306, 41-5-311, and 41-5-314_[sections 12 through 14], and [sections
18 through 21].

{8) If the decision is made to return the youth to the youth correctional facility from which the

youth was released and the youth appeals that decision, the youth shall await the outcome of the appeal

at the facility."”

Section 45. Section 53-9-107, MCA, is amended to read:

"53-9-107. Public inspection and disclosure of division’s records. (1) Except as provided in
subsections {2} and (3), the records the division maintains in its possession in the administration of this part
are open to public inspection and disclosure.

(2} Confidential criminal justice information obtained by the division is subject to the canfidentiality

provisions of the Montana Criminal Justice Information Act of 1979, Title 44, chapter 5. iafermation

(3] In assuring that the right of individual privacy so essential to the well-being of a free society

may not be infringed without the showing of a compelling state interest, the following public records of the
division are exempt from disclosure:

(a} information of a personal nature, such as personal, medical, or similar information, if the public
disclosure thereof would constitute an unreasonable invasion of privacy, unless the public interest by clear
and convincing evidence requires disclosure in the particular instance. The party seeking disclosure shah
kave has the burden of showing that public disclosure would not constitute an unreasonable invasion of
privacy.

{b) any public records or information, the disclosure of which is prohibited by federal law or
regulations.

(4} If any public record of the division contains material whieh that is not exempt under subsection
{3), as well as material whieh that is exempt from disclosure, the division shall separate the exempt and
nonexempt and make the nonexempt material availabie for examination.”
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NEW SECTION. Section 46. Repealer. Sections 41-5-310 and 41-5-312, MCA, are repealed.

NEW SECTION. Section 47. Code commissioner instructions. (1){a) The code commissioner is

instructed to renumber the following sections into Title 41, chapter 5, part 1: 41-5-207, 41-56-525,
41-5-526, 41-5-527, 41-5-528, 41-5-529, 41-5-530.

{b} The code commissioner is instructed to renumber the following sections into Title 41, chapter
5, part 2: 41-5-603, 41-5-604, 41-5-605.

{c) The code commissioner is instructed to renumber sections in Title 41, chapter 5, part 3, to
achieve a logical sequence.

{d) The code commissioner is instructed to renumber the following sections into Title 41, chapter
5, part 12: 41-5-301, 41-5-304.

{e) The code commissioner is instructed to renumber the following sections into Title 41, chapter
5, part 13: 41-5-401, 41-5-402, 41-5-403.

{(f} The coede commissioner is instructed to renumber the following sections into Title 41, chapter
5, part 14: 41.5-202, 41-5-601, 41-5-602, 41-5-503, 41-5-511, 41-5-612, 41-5-513, 41-5-514,
41-5-515, 41-5-524, 41-5-531, 41-5-632.

{gl The code commissioner is instructed to renumber the following sections into Title 41, chapter
5, part 15: 41-5-521, 41-5-522, 41-5-523, 41-5-533,

(h) The code commissioner is instructed to renumber the following sections into Title 41, chapter
5, part 16: 41-5-1101, 41-5-1102, 41-6-1103, 41-56-1104, 41-5-1105.

{i} The code commissioner is instructed to renumber the following sections into Title 41, chapter
5, part 17: 41-5-701, 41-5-702, 41-5-703, 41-5-704, 41-5-705, 41-5-706.

(). The code commissioner is instructed to renumber the following sections into Title 41, chapter
6, part 18: 41-5-802, 41-5-809, 41-5-810, 41-5-811, 41-5-812, 41-5-813, 41-56-814.

{k} The code commissioner is instructed to ranumber the following sections into Title 41, chapter
5, part 19: 41-5-1001, 41-5-1002, 41-5-1003, 41-5-1004, 41-5-1005, 41-5-1006, 41-5-1007,
41-5-1008.

{2) The code commissioner is instructed to implement 1-11-101(2}(g){iil by correcting any clearly
inaccurate references to or in sections of the Montana Code Annotated caused by the renumbering required

by this section, including material enacted by the b5th legislature.
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NEW SECTION. Section 48. Codification instruction. (1) [Sections 12 through 14, 16, and 18

through 21] are intended to be codified as an integral part of Title 41, chapter 5, part 3, and the provisions
of Title 41, chapter b, part 3, apply to [sections 12 through 14, 16, and 18 through 21].

.(2) [Sections 6 through 8] are intended to be codified as an integral part of Title 41, chapter 5, part
12, and the provisions of Title 41, chapter 5, part 12, apply to [sections 6 through 8].

(3) [Section 9] is intended to be codified as an integral part of Title 41, chapter 5, part 13, and the
provisions of Titte 41, chapter 5, part 13, apply to [section 9].

{4) [Section 10] is intended to be codified as an integral part of Title 41, chapter 5, part 14, and
the provisians of Title 41, chapter 5, part 14, apply to [section 10].

{6) [Sections 29 through 37] are intended to be codified as an integral part of Title 41, chapter b,

part 15, and the provisions of Title 41, chapter 5, part 15, appiy to [sections 29 through 37].

NEW SECTION. Section 49. Coordination instruction. (1) If __ Bill No. __ [LC 224} is passed

and approved and if it includes a section that amends 41-5-523(3)(b), then the code commissioner is
instructed to compile the two provisions to retain the structure of [this act] and the substantive changes
of __ BillNe. _ [LC 224].

{2) If _ Bilt No. _ [LC 222] is passed and approved and if it includes a section that amends
41-5-523(2){b), then the code commissioner is instructed to compile the two provisions to retain the

structure of [this act] and the substantive changes of _ Bill No. _ [LC 222].

NEW SECTION. Section 50. Saving clause. [This act] does not affect rights and duties that
matured, penalties that were incurred, or proceedings that were begun before [the effactive date of this

act].

NEW SECTION. Section 51. Applicability. [This act] applies to proceedings commenced after {the
effective date of this act].

-END-
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APPRCVED BY SELECT
COMMITTEZE CN CORRECTICNS

HOUSE BILL NO. 114
INTRCDUCED BY MCCULLOCH
BY REQUEST OF THE JUVENILE JUSTICE AND JUVENILE MENTAL HEALTH STUDY COMMISSION

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING AND RECODIFYING THE MONTANA
YOUTH COURT ACT; CLARIFYING THAT SHORT-TERM DETENTION OF YOUTH, FOR UP TO 96 HOURS,
EXCLUDES WEEKENDS AND LEGAL HOLIDAYS; AMENDING SECTIONS 7-8-501, 7-32-2244, 41-5-103,
41-5-208,41-5-301,41-5-303,41-5-305,41-5-306,41-5-307,41-5-311,41-5-403,41-5-502,41-5-5621,
41-5-5622,41-5-623, 41-5-625,41-5-527, 41-5-5630, 41-5-1004, 41-5-1104, 46-24-207, 52-5-129, AND
53-9-107, MCA; REPEALING SECTIONS 41-5-310 AND 41-5-312, MCA; AND PROVIDING AN
APPLICABILITY DATE.”

BE [T ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 7-6-501, MCA, is amended to read:

"7-6-501. Definitions. As used in 7-6-502 and this section, unless the context requires otherwise,
the following definitions apply:

(1} "Detention” means the holding or temporary placement of a youth in a facility other than the
youth’s own home for the purpose of ensuring the continued custody of the youth at any time after the
youth is taken into custody and before final disposition of his case.

(2) "Juvenile detention program"” means services to praovide for the lawful detention or shelter care
of youth. The term includes:

{a} youth evaluations ordered by the court under 41-5-523, [section 29], or [section 36]; and

(b} programs for the transportation of youth to appropriate detention facilities or shelter care
facilities.

{3) "Local government" has the same meaning as provided in 7-12-1103.

{4} "Shelter care" has the same meaning as provided in 41-5-103.

{6) "Youth" means an individual who is less than 18 years of age who is alleged to be a delinquent

youth or youth in need of supervision as those terms are defined in 41-5-103."
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Section 2. Section 7-32-2244, MCA, is amended to read:
"7-32-2244. Detention of juveniles. Juveniles may be held in a detention center only in accordance

with 416301 -through-41-6-30741-65-308ard-41-6-311 Title 41, chapter b, part 3."

Section 3. Section 41-5-103, MCA, is amended to read:

"41-5-103. Definitions. As used in the Montana Yauth Court Act, unless the context requires
otherwise, the following definitions apply:

(1) "Adult" means an individual who is 18 years of age or older.

{2) "Agency" means any entity of state or local government authorized by law to be responsible
for the care or rehabilitation of yauth.

{3) "Commit" means to transfer to legal custody.

{(4) "Correctional facility” means a public or private residential facility used for the placement of
delinguent youth or individuals convicted of criminal offenses.

() "Court", when used without further qualification, means the youth court of the district court.

{6) "Custodian" means a person, other than a parent or guardian, to whom legal custody of the
youth has been given but does not include a person who has only physical custody.

(7) "Delinquent youth" means a youth;

{a) who has committed an offense that, if committed by an adult, wouid constitute a criminal
offense; or

(b) who, having been placed an probation as a delinquent youth or a youth in need of supervision,
viclates any condition of probation.

(8] "Department” means the department of corrections provided for in 2-15-2301.

(9) "Detention” means the holding or temporary placement of a youth in the youth’s home under
home arrest or in a facility other than the youth’s own home for the purpose of ensuring the continued
custody of the youth at any time after the youth is taken into custody and befare final disposition of the
youth's case.

(10} "Detention facility” means a physically restricting facility designed to prevent a youth from
departing at will. The term includes a youth detention facility, short-term detention center, and regional
detention facility.

{11} "Final disposition” means the implementation of a court order for the disposition or placement
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1 of a youth as provided in 41-5-523 or [section 29].

2 {12} "Foster home” means a private residence licensed by the department of public health and

3 human services for ptacement of a youth,

4

5 with-the+osiprocalrghis—dutios—andresponsibiiios: "Guardian” means an adult:

5] {a} who is responsible for a youth and has reciprocal rights, duties, and responsibilities with the

7 youth; and

8 {b} whose status is created and defined by law.

9 (14) "Holdover" means a room, office, building, or other place approved by the beard of crime
10 contro! for the temporary detention and supervision of youth in a physically unrestricting setting for a period

11 not to exceed 24 hours while the youth is awaiting a probable cause hearing, release, or transfer to an
12 appropriate detention or shelter care facility. The term does not include a jail.

13 - {15) "Jail" means a facility used for the confinement of adults accused or convicted of criminal
14 offenses. The term includes a lockup or other facility used primarily for the temporary confinement of adults
15 after arrest.

16 {16) "Judge", when used without further qualification, means the judge of the youth court.

17 (17) (a) "Legal custody" means the legal status created by order of a court of competent jurisdiction

18 that gives a person the right and duty to:

19 (i) have physical custody of the youth;

20 - (ii) determine with whom the youth shall live and for what period;

21 (iii) protect, train, and discipline the youth; and

22 {iv) provide the youth with food, shelter, education, and ordinary medical care.

23 {b} An individual granted legal custody of a youth shall personally exercise the individual’s rights

24 and duties as guardian unless otherwise authorized by the court entering the order,

25

26

27

28

29

30
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H8HAI8}H(18) "Necessary parties” includes the youth; and the youth's parents, guardian, custodian,
or spouse.

+8H203(19] "Parent” means the natural or adoptive parent but does not include a person whose
parental rights have been judicially terminated, nor does it include the putative father of an illegitimate youth
uniess the putative father’s paternity is established by an adjudication or by other clear and convincing
proof.

=2 HH{20) "Probable cause hearing” means the hearing provided for in 44.8-303 [section 12].

24346224 21) "Regional detention facility” means a youth detention facility established and
maintained by two or more counties, as authorized in 41-5-811.

22H234122) "Restitution” means payments in ¢cash to the victim or with services to the victim or
the general community when these payments are made pursuant to an informal adjustment, consent decree,
or other youth court order.

£23H243(23) "Secure detention facility” means any public or private facility that:

{a} is used for the temporary placement of youth or individuals accused or convicted of criminat
offenses; and

{b) is designed to physically restrict the movements and activities of youth or other individuals held
in lawful custody of the facility.

241428124} "Serious juvenile offender” means a youth who has committed an offense that would
be considered a felony offense if committed by an adult and that is an offense against a person, an offense
against property, or an offense involving dangerous drugs.

{26328}(25) "Shelter care" means the temporary éubstitute care of youth in physically unrestricting
facilities.

{2612+/1(26) "Shelter care facility” means a facility used for the shelter care of youth. The term is
limited to the facilities enumerated in 44-b-3081} [section 20].

+21{284(27) "Short-term detention center” means a detention facility licensed by the department
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for the temporary placement or care of youth, for a period not to exceed 96 hours excluding weekends and

legal holidays, pending a probable cause hearing, release, or transfer of the youth to an appropriate
detention facility or shelter care facility.

{28H284(28) "State youth correctional facility” means a residential facility used for the placement
and rehabilitation of delinquent youth, such as the Pine Hills school in Miles City ard-the-MourtainMiew
school-a-Halera.

28H304{29) "Substitute care” means full-time care of youth in a residential setting for the purpose
of providing food, shelter, security and safety, guidance, direction, and, if necessary, treatment to youth
who are removed from or are without the care and supervision of their parents or guardian,

HBOH3H(30) "Youth" means an individual who is less than 18 years of age without regard to sex
or emancipation.

BHE2H31) "Youth court" means the court established pursuant to this chapter to hear all
praceedings in which a youth is alleged to be a delinquent youth, a youth in need of supervision, or a youth
in need of care and includes the youth court judge and probation officers.

32433432} "Youth detention facility” means a secure detention facility licensed by the department
for the temporary substitute care of youth that:

{a) is operated, administered, and staffed separately and independently of a jail; and

{b) is used exclusively for the lawful detention of alleged or adjudicated delinquent youth.

{33H344(33) "Youth in need of care” has the meaning provided for in 41-3-102.

{3443B}(34) "Youth in need of supervision” means a youth who commits an offense prohibited by
law that, if committed by an adult, would not constitute a criminal offense, including but not limited to a
youth who:

{a) violates any Montana municipal or state law regarding use of alcoholic beverages by minors;

{b) continues to exhibit behavior beyond the control of the youth’s parents, foster parents, physical
custodian, or guardian despite the attempt of the youth’s parents, foster parents, physical custodian, or
guardian to exert all reascnable efforts to mediate, resoive, or control the youth's behavior; or

{c}) has committed any of the acts of a delinquent youth but whom the youth court, in its

discretion, chooses to regard as a youth in need of supervision.”

Section 4. Sectiorn 41-5-208, MCA, is amended to read:
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"41-5-208. Transfer to district court after prosecution -- disposition in district court -- limitation
on jurisdiction. {1) To ensure continued compliance with the court’s disposition under 43-6-623 [section
29], at any time after a youth reaches 18 years of age but before the youth reaches 21 years of age, the
youth court judge may transfer jurisdiction to district court and order the transfer of supervisory
responsibility and the youth's case files to the department.

{2) If a youth whose case has been transferred to district court under this section violates a
disposition imposed under 43-6-623 [section 29], the district court may impose conditions as provided
under 46-18-201 through 48-18-203.

(3) If, at the time of transfer, the youth is incarcerated in a state youth correctional facility, the
district court may order that the youth, after reaching 18 years of age:

{a) be incarcerated in & state adult correctionai facility, boot camp, or prerelease center; or

{b) be supervised .by the department.

(4) The district court’s jurilsdiction over a case transferred under this section terminates when the

youth reaches 25 years of age.”

Section 5. Section 41-5-301, MCA, is amended to read:

"41-5-301. Preliminary investigation-and-disposition inquiry -- referral of youth in need of care.

(1) Whenever the court receives information from any agency or person, based upon reasonable grounds,

that a youth is or appears to be a delinquent youth or a youth in need of supervision or, being subject to

a court order or consent order, has violated the terms of an order, a probation officer shali make a

preliminary inquiry into the matter.

£3}(2) If the probation officer determines that the facts indicate that_ the youth is a youth in need

of care, the matter must be immediately referred to the department of public health and human services.
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NEW SECTION. Section 6. Preliminary inquiry -- procedure. (1) In conducting a prefiminary inquiry
under 41-5-301, the probation officer shalt:

{a) advise the youth ¢f the youth’s rights under this chapter and the constitutions of the state of
Montana and the United States;

(b} determine whether the matter is within the jurisdiction of the court;

(c) determine, if the youth is in detention or shelter care, whether detention or shelter care should
be continued based upon criteria set forth in 41-5-305 and [section 16].

{2) In conducting a preliminary inquiry, the probation officer may:

(a) require the presence of any person relevant to the inquiry;

{b) request subpoenas from the judge to accompiish this purpose;

{c} require investigation of the matter by any law enforcement agency ar any other appropriate

state or focal agency.

NEW SECTION. Section 7. Preliminary inquiry -- determinations -- release. Once relevant

information is secured after a preliminary inquiry under 41-5-301, the probation officer shall:
{1} determine whether the interest of the public or the youth requires that further action be taken;
{2) terminate the inquiry upon the determination that no further action be taken; and

{3} release the youth immediately upon the determination that the filing of a petition is not

authorized.

NEW SECTION. Section 8. Preliminary inquiry -- dispositions available to probation officer. Upon
determining that further action is required after a preliminary inquiry under 41-5-301, the probation officer
may:

{1) arrange informal disposition as provided in [section 9]; or

(2) refer the matter to the county attorney for filing a petition charging the youth to be a delinquent

youth or a youth in need of supervision.

NEW SECTION. Section 9. Informal disposition. After a preliminary inquiry under 41-5-301, the
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probation officer upon determining that further action is required and that referral to the county attorney
is not required may:

(1) provide ceunseling, refer the youth and the youth’s parents to another agency providing
appropriate services, or take any other action or make any informal adjustment that does not invclve
probation or detention; or

{2) provide for treatment or adjustment involving probation or other disposition authorized under
41-5-401 through 41-5-403 if the treatment or adjustment is voluntarily accepted by the youth’s parents
or guardian and the youth, if the matter is referred immediately to the county attorney for review, and if

the probation officer proceeds no further unless authorized by the county attorney.

NEW SECTION. Section 10. Petition -- county attorney -- pracedure -- release from custody. (1)

The county attorney may apply to the youth court for permission to file a petition charging a youth to be
a delinquent youth or a youth in need of supervision. The application must be supported by evidence that
the youth court may require. If it appears that there is probable cause to believe that the allegations of the
petition are true, the youth court shall grant leave to file the petition.

{2} A petition charging a youth held in detention must be filed within 7 working days from the date
the youth was first taken into custody or the petition must be dismissed and the youth released unless good
cause is shown to further detain the youth.

{3} If a petition is not filed under this section, the complainant and victim, if any, must be informed
by the probation officer of the action and the reasons for not filing and must be advised of the right to
submit the matter to the county attorney for review. The county attorney, upon receiving a request for
review, shail consider the facts, consult with the probation officer, and make the final decision as to

whether a petition is filed.

Section 11. Section 41-5-303, MCA, is amended to read:
“41-5-303. Rights of youth taken into custody -- questioning —hearingforprobable-cause—-

detention -- waiver of rights. (1) When a youth is taken into custody for questioning upon a matter that

could result in a petition alleging that the youth is either a delinquent youth or a youth in need of
supervision, the following requirements must be met:

{2) The youth must be advised of his the youth's right against self-incrimination and his the youth's
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right to counsel.

{eMb) The investigating officer, probation officer, or person assigned to give notice shall
immediately notify the parents, guardian, or legal custodian of the youth that the youth has been taken into
custody, the reasons for taking the youth into custody, and where the youth is being held. If the parents,
guardian, or legal custodian cannot be found through diligent efforts, a close relative or friend chosen by
the youth must be notified.

{2} A youth may waive the rights listed in subsection {1} under the following situations:

{a) when the youth is 18 years of age gr older, the youth may make an effective waiver;

{b} when the youth is under 16 years of age and the youth and the youth’s parent or guardian

agree, they may make an effective waiver; or

{c) when the vouth is under 16 years of age and the vouth and the youth’s parent or guardian do

not agree, the youth may make an effective waiver only with advice of counsel.
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NEW SECTION. Section 12. Custody -- hearing for probable cause. (1) When a youth is taken

into custody for questioning, a hearing to determine whether there is probable cause to believe the youth
is a delinquent youth or a youth in need of supervision must be held within 24 hours, excluding weekends
and legal holidays. A hearing is not required if the youth is released prior to the time of the required
hearing.

{2) The probable cause hearing reguired under subsection (1) may be held by the youth court, a
justice of the peace, a municipal or city judge, or a magistrate having jurisdiction in the case as provided
in 41-6-203. If the probable cause hearing is held by a justice of the peace, a municipal or city judge, or
a magistrate, a record of the hearing must be made by a court reporter or by a tape recording of the
hearing.

{3) A probable cause hearing may be conducted by telephone if other means of conducting the
hearing are impractical. All written orders and findings of the court in a hearing conducted by telephone
must bear the name of the judge or magistrate presiding in the case and the hour and date the order or

findings were issued.

NEW SECTION. Section 13. Custody -- hearing for probaBIe cause -- procedure. {1} At aprobable
cause hearing held pursuant to {section 12], the youth must be informed of the youth's constitutional rights
(L?islau've
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and the youth's rights under this chapter.

(2) A parent, guardian, or custodian of the youth may be held in contempt of court for failing to
be present at or to participate in the probable cause hearing unless the parent, guardian, or custodian:

(a) cannot be located through diligent efforts of the investigating peace officer or peace officers;
or

{b) is excused by the court for good cause.

{3) At the probable cause hearing, a guardian ad litem may be appointed as provided in 41-5-512.

NEW SECTION. Section 14. Custody -- hearing for probable cause -- determinations -- detention

-- release. (1) If, at a probable cause hearing held pursuant to [section 12], it is determined that there is
probable cause to believe the youth is a delinquent youth or a youth in need of supervision, the court
having jurisdiction in the case shall determine whether the youth should be retained in custody. If the court
determines that continued custody of the youth is necessary and if the youth meets the criteria in 41-5-305
or [section 18], the youth may be placed in a detention facility or shelter care facility as provided in
{sections 18 through 21] but may not be placed in a jaii or other facility used for the confinement of adults
accused or convicted of criminal offenses.

{2) If probable cause is not found or if a probable cause hearing is not held within the time specified

in {section 12], the youth must be immediately released from custody.

Section 15. Section 41-5-305, MCA, is amended to read:
"41-5-305. Criteria for placement of youth in secure detention facilities ersheltercare-fascilities.

+H A youth may met be placed in a secure detention facility arlese only if the vouth:

{&+{1] he has allegedly committed an act that if committed by an adult would constitute a criminal
offense and the alleged offense is one specified in 41-5-206;

ibi(2) bha is alleged to be a delinquent youth and:

{it(a] he has escaped from a correctional facility or secure detention facility;

#1{b) ke has violated a valid court order or an aftercare agreement;

Hi(c) Bis the youth's detention is required to protect persons or property;

{(d) ke the youth has pending court or administrative action or is awaiting a transfer to another

jurisdiction and may abscond or be removed from the jurisdiction of the court;
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1 {v(e) there are not adequate assurances that ke the youth will appear for court when required; or
2 twi(f) he the youth meets additional criteria for secure detention established by the youth court in
3 the judicial district that has current jurisdiction over him the youth; or
4 {6+{3) ke has been adjudicated delinquent and is awaiting final disposition of his the youth's case.
5
6
7
8
9

10

11

12

13

14

15 NEW SECTION. Section 16. Criteria for placement of youth in shelter care facilities. A youth may

16 be placed in a shelter care facility only if:
17 {1} the youth and the youth’s family need shelter care toc address their problematic situation and

18 it is not possible for the youth to remain at home;

19 {2) the youth needs to be protected from physical or emotional harm;

20 (3) the youth needs to be deterred or prevented from immediate repetition of troubling behavior;
21 (4) shelter care is necessary to assess the youth and the youth’s environment;

22 (6} shelter care is necessary to provide adequate time for case planning and disposition; or

23 {6) shelter care is necessary to intervene in a crisis situation and provide intensive services or

24 attention that might alleviate the problem and reunite the family.

25

26 Section 17. Section 41-5-306, MCA, is amended to read:

27 "41-5-306. Place-ofshelter-care-ordetention Limitation on placement of youth in_need of care.
28

29

30
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2
3
4
5 {2+ A youth alleged to be a youth in need of care may be placed only in the-fasilities-listed—in
6  subsestion{l} shelter care, as provided in [section 20], and may not be placed in a jail or other facility
7 intended or used for the confinement of adults accused or convicted of criminal offenses.
3
9
10
11
12
13

[>T & I -

NEW SECTION. Section 18. Limitation on placement of youth in need of supervision. (1} After

17 a probable cause hearing provided for in [section 12], a youth alleged to be a youth in need of supervision
18 may be placed only in shelter care, as provided in [section 20].

19 (2) Avyouth alleged or found to be a youth in need of supervision may not be placed in a jail, secure
20 detention facility, or correctional facility.

21

22 NEW SECTION. Section 19. Limitation on placement of delinquent youth. After a probable cause

23 hearing provided for in [section 12}, a youth alleged to be a delinquent youth may be placed only:

24 (1) in shelter care, in the facilities described in [section 20];

25 (2) under home arrest as provided in [section 20];

26 (3) in detention, as provided in [section 21]; or

27 (4) in a community youth court program.

28

29 NEW SECTICN. Section 20. Place of shelter care. Placement in shelter care means placement in

30  one of the following:
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(1) in a licensed youth foster home as defined in 41-3-1102;

(2) in a facility operated by a licensed child welfare agency;

(3) in alicensed youth group home as defined in 41-3-1102; or

(4) under home arrest as provided in Title 46, chapter 18, part 10, either in the youth’s own home

or in one of the facilities described in subsections (1) through (3).

NEW SECTION. Section 21. Place of detention. Placement in detention means placement in one

of the following facilities:
(1) a short-term detention center; or

{2) a youth detention facility, including a regional detention facility.

Section 22. Section 41-5-307, MCA, is amended to read:

"41-5-307. Release ardelivery from custody -- detention -- shelter care. (1) Whenever a peace

officer believes, on reasonable grounds, that a youth can be released to a responsible person whe-has
sustody-of-tho-youth, then the peace officer may release the youth to that person upan receiving a written
promise from the person to bring the youth before the probation officer at a time and place specified in the
written promise, or a peace officer may release the youth under any other reasonable circumstances.

{2) Whenever the peace officer believes, on reasonable grounds, that the youth must be detained,
the peace officer shall notify the probation officer immediately and shall, as soon as practicable, provide

the probation officer with a written report of k& the peace officer’'s reasons for holding the youth in

detention. If it is necessary to hold the youth pending appearance before the youth court, then the youth

must be held in a place of detention,_as provided in {section 21], that is approved by the youth court.

{3) If the peace officer believes that the youth must be sheltered, the peace officer shail notify the

probation officer immediately and shail provide a written report of his the peace officer’s reasons for placing

the youth in shelter care. If the youth is then held, the youth must be placed in a shelter care facility

approved by the youth court.”

Section 23. Section 41-56-311, MCA, is amended to read:
“41-5-311. Youtﬁ not to be detained in jail -- exceptions -- time limitations. (1) A youth may not

be detained or otherwise placed in a jail or other adult detention facility except as provided in 41-5-206 and
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this section,

{2) A youth who has allegedly committed an offense that if committed by an adult would constitute
a criminal offense may be temporarily detained in a jail or other adult detention facility for a period not to
exceed:

{a)} ‘6 hours, but in no case overnight, for the purpose of identification, processing, or transfer of
the youth to an appropriate detention facility or shelter care facility; or

(b} 24 hours, excluding weekends and legal holidays, if the youth is awaiting a probable cause
hearing pursuant to 44+-8-303 [section 12].

(3) The exception provided for in subsection (2}(b) applies only if:

{a} the court having jurisdiction over the youth is outside a metropolitan statistical area;

(b} alternative facilities are not available ar alternative facilities do not provide adequate security;
and

(c) the youth is kept in an area that provices physical as well as sight and sound separation from
adults accused or convicted of criminal offenses.

(4) Whenever, despite all good faith efforts to comply with the time limitations specified in
subsection (2}, the limitations are exceeded, this circumstance does not serve as grounds for dismissal of
the case nor does this circumstance constitute a defense in a subsequent delinquency or criminal

proceeding.”

Section 24, Section 41-5-403, MCA, is amended to read:

"41-5-403. Disposition permitted under informal adjustment -- contributions by parents or
guardians for youth’s care. {1} The following dispositions may be imposed by informal adjustment:

{a) probation;

(b} placement of the youth in substitute care in a youth care facility, as defir;ed in41-3-1102, and
as determined by the department;

(c) p_lacement of the youth with a private agency respaonsible for the care and rehabilitation of the

youth as determined by the department;

(d) restitution upon approval of the youth court judge and subject to the provisions of [section 37];

(e) placement of the youth under home arrest as provided in Title 46, chapter 18, part 10.
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£34(2) If the youth viclates an aftercare agreement as provided for in 52-5-1286, the youth must be
returned to the court for further disposition. A youth may not be placed in a state youth correctional facility
under informal adjustment.

+43(3) If the youth is placed in substitute care requiring payment by the department, the court, as

provided in [section 35}, shaitl examine the financial ability of the youth’s parents or guardians to pay a

contribution covering all or part of the costs for the care, placement, and treatment of the youth, including
the costs of necessary medical, dental, and other health care.

{B}{4}) If the court determines that the youth's parents or guardians are financially able to pay a
contribution as provided in subsection {44(3), the court shall order the youth's parents or guardians to pay
an amount based on the uniform child support guidelines adopted by the department of public health and

human services pursuant to 40-5-209.
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19 Section 25, Section 41-5-502, MCA, is amended to read;

20 "41-5-602. Summons. {1) After a petition has been filed, summons must be served directly to:

21 (a) the youth;

22 (b) his the youth’s parent or parents having actual custody of the youth or his the youth’s guardian

23 or custodian, as the case may be; and

24 (¢} other persons as the court may direct.
25 (2) The summons must:
26 (al require the parties to whom it is directed to appear personatly before the court at the time fixed

27 by the summons to answer the allegations of the petition;

28 (b) advise the parties of their right to counsel under the Montana Youth Court Act; and

29 (c) have attached to it a copy of the petition.

30 {3) The court may endorse upon the summons an order directing the person or persons having the
\ Legisiative
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physical custody or control of the youth to bring the youth to the hearing.

(4} If it appears to the court that the youth needs to be placed in detention or shelter care, the
judge may endorse on the summons an order directing the officer serving the summons to at once take the
youth into custody and to take him the vouth to the place of detention or shelter care designated by the
court, subject to the rights of the youth and parent or person having legal custody of the youth as set forth
in the provisions of the Montana Yauth Court Act relating to detention and sheiter care criteria and
postdetention proceedings.

{5} If amy a youth is placed in detention or shelter care under any provision of this chapter pending
an adjudication, the court shall, as soon as practicable, conduct a probable cause hearing as provided in

43-5-303 [section 12].

(6) The youth court judge may also admit the youth to bail in accordance with Title 46, chapter

Section 26. Section 41-5-521, MCA, is amended to read:

"41-5-621. Adjudicatory hearing. (1) Prior to any adjudicatory hearing, the court shall determine
whether the youth admits or denies the offenses alleged in the petition. If the youth denies all offenses
alleged in the petition, the youth or the youth’s parent, guardian, or atterney may demand a jury trial on
the contested offenses. In the absence of a demand, a jury trial is waived. If the youth denies some
offenses and admits others, the contested offenses may be dismissed in the discretion of the youth court
judge. The adjudicatory hearing must be set immediately and accorded a preferential priority.

{2} An adjudicatory hearing must be held to determine whether the contested offenses are
supported by proof beyond a reasonable doubt in cases invelving a youth alleged to be delinquent or in
need of supervision. If the hearing is before a jury, the jury’s function is to determine whether the youth
committed the contested offenses. If the hearing is before the youth court judge without a jury, the judge
shall make and record findings on all issues. If the allegations of the petitions are not established at the
hearing, the youth court shall dismiss the petition and discharge the youth from custody.

(3) An adjudicatory hearing must be recorded verbatim by whatever means the court considers
approptiate.

(4) The youth charged in a petition must be present at the hearing and, if brought from detention

to the hearing, may not appear clothed in institutional clothing.

[Legisilative

\ Services -19 - HB 114
", ﬂwsmn



5bth Legislature HBO114.02

—

QO W 0 ~N O ;AW N

—_

11

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

{5) In a hearing on a petition under this section, the general public may not be excluded, except

that in the court’s discretion, the general public may be excluded if the petition dess-ret-alegs alleges that

the youth is delirguent in need of supervision.

.(6) If, on the basis of a valid admission by a youth of the allegations of the petition or after the
hearing required by this section, a youth is found to be a deiinquent youth or a youth in need of
supervision, the caurt shall schedule a dispositional hearing under this chapter.

{7} When a jury trial is required in a case, it may be held before a jury selected as provided in Title

25, chapter 7, part 2, and in Rule 47, M.R.Civ.P."

Section 27. Section 41-5-522, MCA, is amended to read:

"41-5-522. Dispositional hearing. {1} As soon as practicable after a youth is found to be a
delinquent youth or a youth in need of supervision, the court shall conduct a dispositional hearing. The
dispositional hearing may involve a determination of the financial ability of the youth's parents or guardians
to pay a contribution for the cost of care, commitment, and treatment of the youth as required in 4+6-623
[section 35].

(2) Before conducting the dispositional hearing, the court shall direct that a social summary or
predisposition report be made in writing by a probation officer concerning the youth, the youth’s family,
the youth’s environment, and other matters relevant to the need for care or rehabilitation or disposition of
the case. The youth court may have the youth examined, and the results of the examination must be made
available to the court as part of the social summary or predisposition report. The court may order the
examination of a parent or guardian whose ability to care for or supervise a youth is at issue before the
court. The results of the examination must be included in the social summary ar predisposition report. The
youth or the youth’s parents, guardian, or counsel has the right to subpoena all persons wha have prepared
any portion of the social summary or predisposition report and has the right to cross-examine the parties
at the dispositional hearing.

{3) Defense counsel must be furnished with a copy of the social summary or predisposition report
and psychological report prior to the dispositional hearing.

(4) The dispositional hearing must be conducted in the manner set forth in subsections (3), (4), and
(5) of 41-5-521. The court shall hear all evidence relevant to a proper disposition of the case best serving
the interests of the youth and the public. The evidence must include but is not limited to the social
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1 summary and predisposition report provided for in subsection (2) of this section.
{6} If the court finds that it is in the best interest of the youth, the youth or the youth’s parents

2
3 ° or guardian may be temporarily excluded from the hearing during the taking of evidence on the issues of
4

need for treatment and rehabilitation.

11
12°
13

14
15 Section 28. Section 41-5-523, MCA, is amended to read:

16 “41-5-523. Disposition of youth in need of supervision —serterse—to—-carractionalfacility—
17

h -- restrictions. 44 If a youth is found to

18 be a-delirgquenrtyeuth-or a youth in need of supervision, the youth court may enter its judgment making
19 one or more of the following dispositions:

20

21 {H1) place the youth on probation;. The youth court retains jurisdiction in a disposition under this

22 subsection.
23
24
25
26
27
28
29
30
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{e4{2) place the youth in an in-state residence that ensures that the youth is accountable, provides
for rehabilitation, and protects the public. Before placement, the sentencing judge shall seek and consider
placement recommendations from the youth placement committee. The judge may not place the youth in
an in-state residence unless the department informs the judge that resources are available for placement
of the youth at that residence.

#{3Ha} commit the youth to the department. In an order committing a youth to the departments,

{+ the court shall determine whether continuation in the youth’s own home would be contrary to
the welfare of the youth and whether reasonable efforts have been made to prevent or eliminate the need
for removal of the youth from the youth's homes.

{b) The department may not piace a youth in need of supervision in_a state vouth correctional

facility.

{g}(4) order restitution by the youth or the youth’s parents or guardians, subject to the provisions

of [section 37];

{hH(8) impose a fine as authorized by law if the violation alleged would constitute a criminal offense
if committed by an adult;

}(6) require the performance of community service;

§M7) require the youth, the youth's parents or guardians, ar the persons having legal custody of
the youth to receive counseling services;

#a(8) require the medical and psychological evaluation of the youth, the youth’s parents or
guardians, or the persons having legal custody of the youth;

tH{9) require the parents, guardians, or other persons having legal custody of the youth to furnish
services the court may designate;

{10} subject to the provisions of subsection (11}, order further care, treatment, evaluation, or

relief that the court considers beneficial to the youth and the community and that does not obligate funding
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from the department for services outside the state of Montana without the department’s approval—exscept

{4(11) subject 1o the provisions of [section 311, commit the youth to a mental health facility if,

based upon the testimony of a professional person as defined in 53-21-102, the court finds that the youth

is seriously mentally ill as defined in 53-21-102—"The-youth-is-antitledte-ailrghtsprovided by 53-21-114
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NEW SECTION. Section 29. Disposition of delinquent youth -- restrictions. {1) If a youth is found

10 be a delinquent youth, the youth court may enter its judgment making one or more of the fallowing
dispositions:

{a) any one or more of the dispositions provided in 41-5-523;

(b) subject to 41-5-523(3)(b), [sections 30(1), 31{2})], and subsection (2} of this section, sentence
a youth to one of the state youth correctional facilities established under 52-5-101 and, as part of the
sentence, deny the youth eligibility for release without the express approval of the sentencing judge until
the youth reaches 18 years of age. A youth may not be sentenced to a state youth correctional facility
unless the department informs the judge that space is available for the youth at that facility. The sentencing
judge may not place limitations on the release unless recommended by the youth placement committee.

{c) require a youth found to be delinquent, as the result of the commission of an offense that would
be a violation of 45-5-501 through 45-5-504, 45-5-807, or 45-5-511 if committed by an adult, to register
as a sex offender pursuant to 46-18-254 and 46«23~506.l The youth court retains jurisdiction in a
disposition under this subsection.

(d) in the case of a delinguent youth who is determined by the court to be a serious juvenile
offender, the judge may specify that the youth be placed in a state youth caorrecticnal facility if the judge
finds that the placement is necessary for the protection of the public. The court may order the department
to notify the court within 5 working days before the proposed release of a youth from a youth correctional
facility. Once a youth is committed to the department for placement in a state youth correctional facility,
the department is responsible for determining an appropriate date of release into an appropriate placement.

{2} The youth court may not order placement of a youth at a state youth correctional facility unless
the youth is found to be a delinquent youth or is alleged to have committed an offense that is transferable

to criminal court under 41-5-2086.

NEW SECTION. Section 30. Disposition -- commitment to department -- restrictions on placement.

When a youth is committed to the department, the department shall determine the appropriate placement
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and rehabilitation program for the youth after considering the recommendations made under 41-5-527 by
the youth placement committee. Placement is subject to the limitations contained in 41-56-523{3){b) and
the following limitations:

{1) A youth may not be held in a state youth correctionatl facility for a period of time in excess of
the maximum period of imprisonment that could be imposed on an adult convicted of the offense or
offenses that brought the youth under the jurisdiction of the youth court. This section does not limit the
power of the department to enter into an aftercare agreement with the youth pursuant to 52-5-1286,

(2) A youth may not be placed in or transferred to a penal institution or other facility used for the
exec;ution of sentence of adults convicted of crimes.

(3) The department may not place a youth adjudicated delinquent for commission of an act that

would not be a criminal offense if committed by an adult in a state youth correctional facility.

NEW SECTION. Section 31. Disposition -- finding of mentally ill or sericusly mentally ill -- rights

-- limitation on placement. (1] A youth who is found to be seriously mentally ill as defined in 53-21-102
is entitled to all rights provided by 53-21-114 through 53-21-119,

(2) A youth who, prior to placement or sentencing, is found to be mentally ill, as defined in
41-5-103, or seriously mentally ill, as defined in 53-21-102, may not be committed or sentenced to a state
youth correctional facility.

{3) A youth who is found to be mentally ill or seriously mentally ill after placement in or sentencing
to a state youth correctional facitity must be moved to a more appropriate placement in response to the

youth’s mental health needs and consistent with the disposition alternatives available in 53-21-127.

NEW SECTION. Section 32. Disposition -- commitment to department -- supervision. (1) A youth
placed in a state youth correctional facility or other facility or program operated by the department or who
signs an aftercare agreement under 52-5-126 must be supervised by the department.

{2) A youth who is placed in any other placement by the department, the youth court, or the youth
court’s juvenile probation officer must be supervised by the probation officer of the youth court having
jurisdiction over the youth under 41-5-205 whether or not the youth is committed to the department.
Supervision by the youth probation officer includes but is not limited to:

{a) submitting information and documentation necessary for the person, committee, or team that
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is making the placement recommendation to determine an appropriate placement for the yaouth;

(b) securing approval for payment of special education costs from the youth’s school district of
residence or the office of public instruction, as required in Title 20, chapter 7, part 4;

{c) submitting an application to a facility in which the youth may be placed; and

{d) case management of the youth.

NEW SECTION. Section 33. Disposition -- commitment to department -- transfer of records.

Whenever the court commits a youth to the department, it shall transmit with the dispositional judgment
copies of medical reports, social history material, education records, and any other clinical, predisposition,

or other reports and information pertinent to the care and treatment of the youth.

NEW SECTION. Section 34. Modification of court orders -- notice to department -- hearing. (1)

An order of the court may be modified at any time.
{2) In the case of a youth committed to the department, an order pertaining to the youth may be

modified only upan natice to the department and subsequent hearing.

NEW SECTION. Section 35. Contribution for costs -- order for contribution -- exceptions --

collection. (1) If a youth is committed to the department, the court shall examine the financial ability of
the youth’s parents or guardians to pay a contribution covering all or part of the costs for the care,
commitment, and treatment of the youth, including the costs of necessary medical, dental, and other health
care.

{2) If the court determines that the youth’s parents or guardians are financially able to pay a
contribution as provided in subsection (1), the court shall order the youth’s parents or guardians to pay an
amount based on the uniform child support guidelines adopted by the department of public health and
human services pursuant to 40-5-209,

{3) {a) Except as provided in subsection (3){h), contributions ordered under 41-5-403 and this
secticn and each maodification of an existing order are enforceable by immediate or delinquency income
withholding, or both, under Title 40, chapter 5, part 4. An order for contribution that is inconsistent with
this section is nevertheless subject to withholding for the payment of the contribution without need for an

amendment of the support order or for any further action by the court.
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(b} A court-ordered exception from contributions under 41-5-403 or this section must be in writing
and must be included in the order. An exception from the immediate income withholding requirement may
be granted if the court finds that there is:

{iy good cause not to require immediate income withholding; or

(i) an alternative arrangement between the department and the person who is ordered to pay
contributions.

{c} A finding of good cause not to require immediate income withholding must, at a minimum, be
based upon:

(i) a written determination and explanation by the court of the reasons why the implementation of
immediate income withholding is not in the best interests of the youth; and

(i) proot of timely payment of previously ordered support in cases involving modification of
contributions ordered under this section.

(d) An alternative arrangement must:

(i) provide sufficient security to ensure compliance with the arrangement;

{ii) be in writing and be signed by a representative of the department and the person required to
make contributions; and

{iii) if approved by the court, be entered into the record of the proceeding.

{4) Upon a showing of a change in the financial ability of the youth's parents or guardians to pay,
the court may modify its order for the payment of contributions required under 41-5-403 or subsection (2).

{8) (a) If the court orders the payment of contributions under 41-5-403 or this section, the
department shall apply to the department of public health and human services for support enforcement
services pursuant to Title IV-D of the Social Security Act.

{b) The department of public heaith and human services may collect and enforce a contribution
order under 41-5-403 or this section by any means available under law, including the remedies provided

for in Title 40, chapter 5, parts 2 and 4.

NEW SECTION. Section 36. Disposition -- medical or psychological evaluation of youth -- costs.

(1) The youth court may order a youth to receive a medical or psychological evaluation at any time prior
to final disposition if the youth waives the youth’s constitutional rights in the manner provided for in

41-5-303. Except as provided in subsection {2}, the county determined by the court as the residence of
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the youth is responsible for the cost of the evaluation. A county may contract with the department or other
public or private agencies to obtain evaluation services ordered by the court.

{2) The youth court shall determine the financial ability of the youth’s parents or guardians to pay
the cost of an evaluation ardered by the court under subsection (1). If they are financially able, the court
shall order the youth’s parents or guardians to pay all or part of the cost of the evaluation.

{3} The youth court may not order evaluation of a youth at a state youth correctional facility unless
the youth is found to be a delinquent youth or is alleged to have committed an offense that is transferable
to district court under 41-5-206.

{4) An evaluation of a youth may not be performed at the Montana state hospital unless the youth

is transferred to the district court under 41-5-206, 41-5-208, or 41-5-1105,

NEW SECTION. Section 37. Restitution. (1) In determining whether restitution, as authorized by
41-5-403 and 41-5-523, is appropriate in a particular case, the folfowing factors may be considered in
addition to any other evidence:

{a) age of the youth;

{b} ability of the youth to pay;

{c) ability of the parents, legal guardian, or those that contributed to the youth’s delinquency or
need for supervision to pay;

{d) amount of damage to the victim; and

{e) legal remedies of the victim. However, the ability of the victim or the victim’'s insurer to stand
any loss may not be considered in any case.

(2} Restitution paid by a youth or a youth's parents or guardians is subject to subrogation as

provided in 46-18-248.

Section 38. Section 41-5-525, MCA, is amended to read:
"41-5-526. Youth placement committees -- composition. (1) In each judicial district, the
department shall establish a youth placement committee for the purposes of:

(a) recommending an appropriate placement of a youth referred to the department under 41-5-403;

or
(b) recommending available community services or alternative placements whenever a change is
g\L;gt’sl'arive
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required in the placement of a youth who is currently in the custody of the department under 41-5-523 or
section 29]. However, the committee may not substitute its judgment for that of the superintendent of a
state youth correctional facility regarding the discharge of a youth from the facility.

(2) The committee consists of not less than five members and must inctude persons who are
knowledgeable about the youth, treatment and placement aptions, and other resources appropriate to
address the needs of the youth. Members may include:

(a) two representatives of the department;

{b) a representative of the department of public health and human services;

{c) either the chief probation officer or the youth’s probation officer;

(d) a mental health professional;

{e) arepresentative of a school district located within the boundaries of the judicial district;

{f) if an Indian child or children are involved, someane, preferably an Indian person, knowledgeable
about Indian culture and family matters;

{g) a parent aor guardian; and

(h} a youth services provider.

(3) Committee members serve without compensation.

{4) Notwithstanding the provisions of 41-5-527, the committee may be convened by the

department or the prabation officer of the youth court.”

Section 39. Section 41-5-527, MCA, is amended to read:

"41-5-527. Youth placement committee to submit recommendation to department -- acceptance
or rejection of recommendation by department. {1} Prior to commitment of a youth to the department
pursuant to 41-5-523 gr {section 29], a youth placement committee must be convened. The committee
shall submit in writing to the department and to the youth court judge its primary and alternative
recommendations for placement of the youth.

(2} 1f the department accepts either of the committee’s recommendations, it shall promptly natify
the committee in writing.

{3) If the department rejects both of the committee’s recommendations, it shall promptly notify the
committee in writing of the reasons for rejecting the recommendations and shall make an appropriate

placement for the youth.
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{4y Within 72 hours after making a decision on a placement or change of placement, the

department shall notify the youth court of the decision and of the placement or change of placement.”

Section 40. Section 41-5-530, MCA, is amended to read:

"41-5-5630. Parental contributions account -- allocation of proceeds. {1} There is a parental
contributions account in the state special revenue fund.

(2) Contributions paid by the parents and guardians of youth under 41-3-406, 41-5-403, 44+-6-623
section 36], or 41-5-524 must be deposited in the account.

{3) All money in the account, except any amount required to be returned to federal or county
sources, is allocated to the department of public health and human services to carry out its duties under

52-1-103."

Section 41. Section 41-5-1004, MCA,; is amended to read:

"41-5-1004. Distribution of grants -- limitation of funding -- restrictions on use. (1) The board shall
award grants on an equitable basis, giving preference to services that will be used on a regional basis.

(2) The board shall award grants to eligible counties:

{a) in a block grant in an amount not to exceed 50% of the approved, estimated cost of secure
detention; or

{b) on a matching basis in an amount not to exceed:

(i) 75% of the approved cost of providing holdovers, attendant care, and other alternatives to
secure detention, except for shelter care. Shelter care must be paid as provided by law.

(ii) 50% of the approved cost of programs for the transportation of youth to appropriate detention
or shelter care facilities, including regional detention facilities. _

(3) Based on funding available after the board has funded block grants under subsection {2), the
board shall, in cases of extreme hardship in which the transfer of youth court cases to the adult system
has placed considerable financial strain on a county’s resources, award grants to -eligible counties to fund
up to 75% of the actual costs of secure detention of youth awaiting transfer. Hardship cases will be
addressed at the end of the fiscal year and will be awarded by the board based upon a cansidaration of the
applicant county’s past 3 years’ expenditures for youth detention and upon consideration of the particular
case or cases that created the hardship expenditure for which the hardship grant is requested.
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(4) Grant§_ under 41-6-1002 may not be used to pay for the cost of youth evaluations. The cost

of evaluations must be paid as provided for in 41-b-823 [section 36]."

Section 42. Section 41-5-1104, MCA, is amended to read:

"41-5-1104. Disposition in extended jurisdiction prosecutions. (1) If a youth in an extended
jurisdiction prosecution pleads guiity to or is found guilty of an offense described in 41-5-1102(1)(b), the
court shall:

{a) impose one or more juvenile dispositions under 43-b-b23 [section 293]; and

{b) impose an adult criminal sentence, the execution of which must be stayed on the condition that
the youth not violate the provisions of the disposition order and not commit a new offense. If the youth
violates the conditions of the stay or commits a new offense, the adult criminal sentence must be executed
as provided in 41-5-1105,

(2) Except as provided in subsection (3}, if a youth in an extended jurisdiction prosecution is
convicted of an offense not described in 41-5-1102(1)(b), the court shall adjudicate the youth delinquent
and order a disposition under 41-5-623 [section 29].

(3) If a youth in an extended jurisdiction prosecution pleads guilty to an offense not described in
41-5-1102{1)(b), the court may impose, with the youth’'s consent, a disposition provided under subsection
{1}(b) of this section. If the youth does not consent to disposition under subsection (1}(b}, the court shall

impose a disposition as provided under subsection (2)."

Section 43. Section 46-24-207, MCA, is amended to read:

"46-24-207. Victims and witnesses of juvenile felony offenses -- consultation -- notification of
proceedings. {1} The attorney general shall ensure that the services and assistance that must be provided
under this chapter to a victim or witness of a crime are also provided to the victim or withess of a juvenile
felony offense.

{2} In a proceeding filed under Title 41, chapter 5, part 814 or 15, the county attorney or a
designee shall consult with the victim of a juvenile felany offense aor, in the case of a minor victim or a
homicide victim, with the victim’s family regarding the disposition of the case, including:

(a) a dismissal of the petition filed under 41-5-601;

(b} a reduction of the charge to misdemeanor;
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(c) the release of the youth from detention or shelter care pending the adjudicatory hearing; and

{dy the disposition of the youth.

(3} {a) Whenever possible, a person described in subsection {3){b) who provides the youth court
with a current address and telephone number must receive prompt advance notification of youth court case
proceedings, including: '

(i) the filing of a petition under 41-5-501;

(i) the release of the youth from detention or shelter care; and

{iii) proceedings in the adjudication of the petition, including, when applicable, entry of a consent
decree under 41-5-524, the setting of a date for the adjudicatory hearing under 41-5-521, the setting of
a date for the dispositional hearing under 41-5-522, the disposition made, and the release of the youth from
a youth carrectional facility.

{b} A person entitled to notification under this subsection (3} must be a victim of a juvenile felony
offense, an adult relative of the victim if the victim is a minar, or an aduit relative of a homicide victim.

{c) The court shall provide to the department the list of people entitled to notification under this
subsection {3}, and the department is responsible t0 provide the notification,

{4) For purposes of this section, "juvenile felony offense” means an offense committed by a
juvenile that, if committed by an adult, would constitute a felony offense. The term includes any offense

for which a juvenile may be declared a serious juvenile offender, as defined in 41-5-103."

Section 44. Section 52-5-129, MCA, is amended 1o read:

"52-5-129. Hearing on alleged violation of aftercare agreement -- right to appeal outcome. {1}
W.hen it is alleged by an aftercare counselor that a youth has violated the terms of the youth’s aftercare
agreement, the youth must be granted a hearing at the site of the alleged violation or in the county in which
the youth is residing or is found within 10 days after notice has been served on the youth or the youth is
detained, whichever is earlier. The purpose of the hearing is to determine whether the youth committed the
violation and, if so, whether the violation is of such a nature that the youth should be returned to the youth
correctional facility from which the youth was released or a different plan for treatment should be pursued
by the department of corrections.

{2) The youth, upon advice of an attorney, may waive the right to a hearing.

{3) With regard to this hearing, the youth must be given:
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{a) written notice of the alleged violation of the aftercare agreement, including notice of the
purpose of the hearing;

{b) a disclosure of the evidence against the youth and the facts constituting the alleged violation;

{c} the opportunity t0 be heard in person and to present witnesses and documentary evidence to
controvert the evidence against the youth and to show that there are compelling reasons that justify or
mitigate the violation;

(d) the opportunity to have the reteree hearings officer subpoena witnesses;

(e} the right to confront and cross-examine adverse witnesses;

{(f} the right 1o be represented by an attorney;

{g) arecord of the hearing; and

(h} notice that a written statement as to the evidence relied upon in reaching the final decision and
the reasons for the final decision will be provided by the raeferse hearings officer.

(4) The department shall appoint a referee hearings officer, who may not be an employee of the
department, to conduct the hearing. In the conduct of the hearing, the departmeant may request the county
attorney’s assistance as necessary. The department shall adopt rules necessary to effect a prompt and full
review.

(5} If the refares hearings officer finds, by a preponderance of the evidence, that the youth did in
fact commit the violation, the raferes hearings officer shall make a recommendation to the department for

the placement of the youth. in making this recommendation, the referee hearings officer may consider

mitigating circumstances. Final approval rests with the department and must be made within 10 days of

the referees hearings officer’s recommendation.

(6) The youth may appeal from the decision at the hearing to the district court of the county in
which the hearing was held by serving and filing a notice of appeal with the court within 10 days of the
department’s decision. The youth may obtain a written transcript of the hearing from the department by
giving written notice of appeal. The district court, upon receipt of a notice of appeal, shall order the
department to promptly certify to the court a record of all proceedings before the department and shall
proceed to a prompt hearing on the appeal based upon the record on appeal. The decision of the
department may not be altered except for abuse of discretion or manifest injustice.

(7) Pending the hearing on a violation and pending the department’s decision, a youth may not be

detained except when the youth’s detention or care is required to protect the person or property of the
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1 youth or of others or the youth may abscond or be removed from the community. The department shaii
2 determine the place and manner of detention and is responsible for the cost of the detention. Pracedures
3 for taking into custody and detention of a youth charged with violation of the youth’s aftercare agreement
4  are as provided in 41-5-303, 41-5-306, 41-5-311, and 41-5-314__[sections 12 through 14], and [sections
5 18 through 21]. |
6 {8) If the decision is made to return the youth to the youth correctional facility from which the
7 youth was released and the youth appeals that decision, the youth shall await the outcome of the appeal
8 at the facility."”
9
10 Section 45. Section 53-9-107, MCA, is amended to read:
11 "53-9-107. Public inspection and disclosure of division’s records. {1} Except as provided in
12 subsections {2) and (3}, the records the division maintains in its possession in the administration of this part
13 are open to public inspection and disclosure.
14 {2) Confidential criminal justice information obtained by the division is subject to the confidentiality
15 provisions of the Montana Criminal Justice Information Act of 1979, Title 44, chapter 5. lfermation
16
17
18 {3} In assuring that the right of individual privacy so essential to the well-being of a free society
19 may not be infringed without the showing of a compelling state interest, the following public records of the
20 division are exempt from disclosure:
21 {a) information of a personal nature, such as personal, medical, or similar information, if the public
22 disclosure thereof would constitute an unreasonable invasion of privacy, unless the public interest by clear
23 and convincing evidence requires disclosure in the particular instance. The party seeking disclosure shaH
24 hkawve has the burden of showing that public disclosure would not constitute an unreasonable invasion of
25 privacy.
26 {b) any public records or information, the disclosure of which is prohibited by federal law or
27 ° regulations,
28 (4) If any public record of the division contains material whieshk that is not exempt under subsection
29 {3}, as well as material which that is exempt fram disclosure, the division shall separate the exempt and
30 nonexempt and make the nonexempt material available for examination.”
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NEW SECTION. Section 46. Repealer. Sections 41-5-310 and 41-5-312, MCA, are repealed.

NEW SECTION. Section 47. Code commissioner instructions. (1)(a} The code commissioner is

instructed to renumber the following sections into Title 41, chapter 5, part 1: 41-5-207, 41-5-525,
41-5-5286, 41-6-527, 41-5-528, 41-5-629, 41-5-530.

(b) The code commissioner is instructed to renumber the following sections into Title 41, chapter
5, part 2: 41-5-603, 41-5-604, 41-5-605,

{c} The code commissioner is instructed to renumber sections in Title 41, chapter 5, part 3, to
achieve a logical sequence.

(d) The code commissioner is instructed to renumber the following sections into Title 41, chapter
b, part 12: 41-5-301, 41-5-304.

{e) The code commissioner is instructed to renumber the following sections into Title 41, chapter
5, part 13: 41-5-401, 41-5-402, 41-5-403.

{fi The code commissioner is instructed to renumber the following sections into Title 41, chapter
5, part 14 41-5-202, 41-5-501, 41-5-502, 41-5-5603, 41-5-511, 41-5-612, 41-5-513, 41-b-514,
41-5-515, 41-5-524, 41-5-531, 41-5-532.

(g} The code commissioner is instructed to renumber the following sections into Title 41, chapter
5, part 15: 41-5-521, 41-5-5622, 41-56-523, 41-5-633.

{h) The code commissioner is instructed to renumber the following sections into Title 41, chapter
5, part 16: 41-5-1101, 41-5-1102, 41-5-1103, 41-5-1104, 41-5-1105.

{iy The code commissioner is instructed to renumber the following sections into Title 41, chapter
5, part 17: 41-5-701, 41-5-702, 41-5-703, 41-5-704, 41-5-705, 41-5-706.

{j) The code commissioner is instructed to renumber the following sections intc Title 41, chapter
5, part 18; 41-5-802, 41-5-809, 41-5-810, 41-5-811, 41-56-812, 41-5-813, 41-5-814.

(k} The code commissioner is instructed to renumber the following sections into Title 41, chapter
5, part 19: 41-5-1001, 41-5-1002, 41-5-1003, 41-5-1004, 41-5-1005, 41-5-1006, 41-5-1007,
41-5-1008.

{2) The code commissioner is instructed to implement 1-11-10%{2)(g}{ii} by correcting any clearly
inaccurate references to or in sections of the Montana Code Annotated caused by the renumbering required

by this section, including material enacted by the 55th legislature.

v Legislative
\, Services -37 - HB 114

& Djvision
Gl



55th Legislature HBO114.02

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

NEW SECTION. Section 48. Cadification instruction. (1) [Sections 12 through 14, 16, and 18

through 21] are intended to be codified as an integral part of Title 41, chapter B, part 3, and the provisions
of Title 41, chapter 5, part 3, apply to [sections 12 through 14, 16, and 18 through 21].

{2) [Sections B through 8} are intended to be codified as anintegral part of Title 41, chapter 5, part
12, and the provisions of Title 41, chapter 5, part 12, apply to [sections 6 through 8].

{3) [Section 9] is intended to be codified as an integral part of Title 41, chapter 5, part 13, and the
provisions of Title 41, chapter 5, part 13, apply to {section 9].

(4) [Section 10] is intended to be codified as an integral part of Title 41, chapter 5, part 14, and
the provisions of Title 41, chapter 5, part 14, apply to [section 10].

{5) {Sections 29 through 37] are intended to be codified as an integral part of Title 41, chapter &,

part 15, and the provisions of Title 41, chapter 5, part 15, apply to [sections 29 through 37].

NEW SECTION. Section 49. Coordination instruction. (1) If _ Bill No.  [LC 224] is passed

and approved and if it includes a section that amends 41-5-523(3)(b), then the code commissicner is
instructed to compile the two provisions to retain the structure of [this actl and the substantive changes
of _ BillNo. __ILC 2241, '

(2) 1 ___ Bill No. __ [LC 222] is passed and approved and if it includes a section that amends
41-5-523(2)(b}, then the code commissioner is instructed to compile the two provisions to retain the
structure of [this act] and the substantive changes of _ Bill No. __ [LC 222}].

(3) IF SENATE BILL NO. 48 AND THIS BILL ARE BOTH PASSED AND APPROVED:

(A) ANY REFERENCE IN THIS BILL TO [SECTICN 29] IS VOID, AND THE REFERENCE MUST BE

CHANGED TO REFLECT [SECTION 34]iN SENATE BILL NO. 48 IN THE SECOND READING COPY QF THE

SECOND HOUSE;

(B) ANY REFERENCE TOQ [{SECTION 35] IN THIS BILL IS VOID, AND THE REFERENCE MUST BE

CHANGED TO REFLECT [SECTION 41] IN SENATE BILL NO. 48 IN THE SECOND READING COPY OF THE
SECOND HOUSE:

(C) ANY REFERENCE TO [SECTION 36] IN THIS BILL IS VOID, AND THE REFERENCE MUST BE

CHANGED TO REFLECT |SECTICN 39] IN SENATE BILL NG. 48 IN THE SECOND READING COPY QF THE
SECOND HOUSE;

(D) SECTIONS AMENDING 41-5-301,41-5-303,41-5-305,41-5-306, AND 41-5-530, IN SENATE
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BILL NO. 48, SECOND READING COPY OF THE SECOND HOUSE ARE VOID;

(E) SECTIONS AMENDING 41-5-403,41-5-523, 41-5-1004, AND 41-5-1104 AND [SECTIONS 29,

30, 31, 32, 33, 34, 35, 36, 37, AND 48(5)] IN THIS BILL, FIRST READING COPY, ARE VOID;

(F) THE FOLLOWING SECTIONS IN THIS BILL MUST READ AS FOLLOWS:

"Section 5. Section 41-5-301, MCA, is amended to read:

"41-5-301. Preliminary invastigation-and-disposition inguiry -- referral of youth in need of care. (1)

Whenever the court receives information from aRy an agency or person, based upon reasonable grounds,

that a youth is or appears to be a delinquent youth or a youth in need of supervisien intervention or—beg

that the youth is subject ta a court order or consent order; and has violated the terms of an order, a

probation officer or an assessment officer shall make a preliminary inquiry into the matter.

{3M2) If the probation officer or assessment officer determines that the facts indicate that the youth

is a youth in need of care, the matter must be immediately referred to the department of public health and

human services.
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NEW SECTION. Section 6. Preliminary inquiry -- procedure -- youth assessment. {1} In conducting

a preliminary inquiry under 41-5-301, the probation officer or assessment officer shall:

{(a) advise the youth of the youth’s rights under this chapter and the constitutions of the state of
Montana and the Uniteg States;

(b} determine whether the matter is within the jurisdiction of the court;

(c} determine, if the youth is in detention, a youth assessment center, or shelter care, whether
detention, placement in a youth assessment center, or shelter care should be continued or modified based
upon criteria set forth in 41-5-305, [section 16], and [section 47].

(2) In conducting a preliminary inquiry, the probation officer or assessment officer may:
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1 (a) require the presence of any person relevant to the inquiry;
2 (b) request subpoenas from the judge to accomplish this purpose;
3 (c) require investigation of the matter by any law enforcement agency or any other appropriate

4 state or local agency;

5 (d) perform a youth assessment pursuant to {section 46].
6 {3) The probation officer or assessment officer shall collect the following information regarding a
7 youth:
8 {a) biographical data;
9 {b) a description of prior and current offenses, including criminal history;
10 {c} alisting of known or suspected associates;
11 (d) any gang or drug involvement;
12 (e) field investigation data;
13 (fi motor vehicle ownership and offense data, if any;
14 {g) whether the youth is a suspect in other criminal investigations;
15 (h) history of any victimization of others by the youth;
16 (i} the youth’s status offense history;
17 (j} existence of active warrants; .
18 k) school, employment, and family histories;
19 {I) social and medical services histories;
20 (m) prior conduct in a youth detention ar correctional facility, if any.
21 NEW SECTION. Section 7. Preliminary inquiry -- determinations -- release. Once relevant
22 information is secured after a preliminary ingquiry under 41-5-301, the probation officer or assessment

23 otficer shall:

24 (1) determine whether the interest of the public or the youth requires that further action be taken;
25 {2) terminate the inquiry upon the determination that no further action be taken; and
26 (3} release the youth immediately upon the determination that the filing of a petition is not

27 authorized.

28 NEW SECTION. Section 8. Preliminary inquiry -- dispositions available to probation officer, Upon

29 determining that further action is required after a preliminary inquiry under 41-5-301, the probation officer

30 or assessment officer may:
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(1) arrange informal disposition as provided in [section 9]; or

{2} refer the matter to the county attorney for filing a petition in youth court charging the youth
to be a delinquent youth or a youth in need of intervention or for filing an information in the district court
as provided in 41-6-206.

NEW SECTION. Section 9. Informal disposition. After a preliminary inquiry under 41-5-301, the

probation officer or assessment officer upon determining that further action is required and that referral to
the county attorney is not required may;

(1) provide counseling, refer the youth and the youth’s family to ancther agency providing
appropriate services, or take any other action or make any informal adjustment that does not invaolve
probation or detention; or

{2} provide for treatment or adjustment involving probation or other disposition authorized under
41-5-401 through 41-5-403 if the treatment or adjustment is voluntarily accepted by the youth's parents
or guardian and the youth, if the matter is referred immediately to the county attorney for review, and if
the probation officer or assessment officer proceeds no further unless authorized by the county attorney.

NEW SECTION. Section 10. Petition -- county attorney -- procedure -- release from custody. (1)

The county atterney may apply to the youth court for permission to file a petition charging a youth to be
a delinquent yauth or a youth in need of intervention. The application must be supported by evidence that
the youth court may require. If it appears that there is probable cause to believe that the allegations of the
petition are true, the youth court shail grant leave to file the petition.

(2) A petition charging a youth who is held in detention or a youth assessment center must be filed
within 7 working days from the date the youth was first taken into custody or the petition must be
dismissed and the youth released unless good cause is shown to further detain the youth.

(31 If a petition is not filed under this section, the complainant and victim, if any, must be informed
by the probation officer or assessment officer of the action and the reasons for not filing and must be
advised of the right to submit the matter to the county attorney for review. The county attorney, upon
receiving a request for review, shall consider the facts, consult with the probation officer or assessment
officer, and make the final decision as to whether a petition is filed.

NEW SECTION. Section 14. Custody -- hearing for probable cause -- determinations -- detention
-- release. (1) if, at a probable cause hearing held pursuant to [section 12], it is determined that there is

probable cause to believe that the youth is a delinquent youth or a youth in need of intervention, the court

(L egislative

y Services -42 - HB 114
\ JWSJDI‘I



55th Legislature HB0O114.02

—_

O W 0 d Y AW

—_

25
26
27
28
29
30

having jurisdiction in the case shall determine whether the youth should be retained in custody. If the court
determines that continued custody of the youth is necessary and if the youth meets the criteria in
41-5-305, [section 16}, or [section 47}, the youth may be placed in a detention facility, a youth assessment
center, or a shelter care facility as provided in [sections 18 through 21] but may not be placed in a jail or
other facility used for the confinement of adults accused or convicted of criminal offenses.

{2) 1f probable cause is not found or if a probable cause hearing is not held within the time specified
in [section 12}, the youth must be immediately released from custody.

Section 17. Section 41-5-306, MCA, is amended to read:

"41-5-306. Place-of-sheltercare-ordetention Limitation on placement of youth in need of care.

{2 A youth alleged to be a youth in need of care may be placed only -the—facHitios—tisted-in

subsection+ by the department of public health and human services as provided in Title 41, chapter 3,

and may not be placed in a youth assessment center, youth detention facility, jail, or other facility intended

or used for the confinement of adults accused or convicted of criminal offenses.

NEW SECTION. Section 20. Place of shelter care. Placement in shelter care means placement in

one of the following:

(1) in a licensed youth care facility as defined in 41-3-1102; or
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(2) under home arrest, with or without a monitoring device, as provided in Title 46, chapter 18,
part 10, either in the youth's own home or in a facility described in subsection {1).

(3} All money in the account, except any amount required to be returned to federal or county
sources, is allocated to the department of public health and human services to carry out its duties under
52-1-103."

Section 40. Section 41-5-530, MCA, is amended to read:

"41-5-530. Parental contributions account -- allocation of proceeds. (1) There is a parental
contributions account in the state special revenue fund.

{2} Contributions paid by the parents and guardians of youth under 41-3-406, 41-5-403,-41-5-623

[section 3B 41 of Senate Bill No. 48, second reading copy of the second house], or 41-5-524 must be

deposited in the account.

{3} All money in the account, except any amount required to be returned to federal or county
sources, is allocated to the department of public heaith and human services to carry out its duties under
52-1-103."

{G) THIS SECTION MUST BE PLACED IN HOUSE BILL NO. 114 AND IS INTENDED TO BE CODIFIED

IN TITLE 41, CHAPTER 5, PART 12, AND THE PROVISIONS OF TITLE 41, CHAPTER 5, PART 12, APPLY

TO THIS SECTION:

"NEW SECTION. Section 46. Preliminary inquiry -- youth assessment. (1) The probation officer

or assessment afficer may perform a youth assessment if:

{a) a youth has been referréd to the youth court as an alleged youth in need of intervention with
a minimum of two misdemeanor offenses or three affenses that would not be offenses if the youth were
an adult in the past year; or

(b} the youth or the youth's parent or guardian requests the youth assessment and both the youth
and the parent or guardian are willing to cooperate with the assessment process.

{2) A youth assessment:

{a) must be a multidisciplinary effort that may include, but is not limited to a chemical dependency
evaluation of the youth, an educational assessment of the youth, an evaluation to determine if the youth
has mental health needs, or an assessment of the need for any family-based services ar ather services
provided by the department of public health and human services or other state and local agencies. The
education component of the youth assessment is intended to address attendance, behaviar, and
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performance issues of the youth. The education component is not intended to interfere with the right to
attend a nonpublic or home school that complies with 20-5-109.

(b} must include a summary of the family’s strengths and needs as they relate to addressing the
youth's behavior;

(¢} may occur in a youth's home, with or without electronic monitoring, or pursuant to 41-5-305
in a youth assessment center licensed by the department of public health and human services or in any
other entity licensed by the department of public heaith and human services. The county shail provide
adequate security in other licensed entities through provision of additional staff or electronic monitoring.
The staff provided by the county must meet licensing requirements applicable to the licensed entity in
which the youth is being held.

{3) The assessment officer arranging the youth assessment shall work with the parent or guardian
of the youth to coordinate the perfarmance of the various parts of the assessment with any providers that
may already be working with the family or providers that are chosen by the family to the extent possible
to meet the goals of the Youth Court Act.”

(H) THIS SECTION MUST BE PLACED INHOUSE BILL NO. 114 AND IS INTENDED TO BE CODIFIED

INTITLE 41, CHAPTER 5, PART 3, AND THE PROVISIONS OF TITLE 41, CHAPTER 5, PART 3, APPLY TO

THIS SECTION:

"NEW SECTION. Section 47. Criteria for placement of youth in youth assessment centers. A

youth may be placed in a youth assessment center only if:

{1} the youth meeis the requirements for placement in shelter care;

{2) the youth has not committed an act that would be a felony offense if committed by an adult;

{3) the youth needs an alternative, staff-secured site for evaluation and assessment of the youth’s
need for services;

(4) the youth needs to be held accountabie for the youth’s actions with structured programming;
and _

(5) the youth meets qualifications as outlined by the placement guidelines that are determined by
the department and coordinated with the guidelines used by the youth placement committees.”

{} THIS SECTION MUST BE PLACED IN HOUSE BILL NO. 114:

"NEW SECTION. Section 50. Code commissioner instruction. {1) Wherever a reference to "an

aftercare agreement” appears in House Bill No. 114, the code commissioner is directed to change it to an
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appropriate reference to "a parcle agreement”.
{2) References to "an aftercare agreement” that are contained in Title 41, chapter 5, in material

enacted by the 55th legislature must be changed to "a parole agreement”."

NEW SECTION. Section 50. Saving clause. [This act] does not affect rights and duties that

matured, penalties that were incurred, or proceedings that were begun before [the effective date of this

act].

NEW SECTION. Section 51. Applicability. [This act] applies to proceedings commenced after [the

effective date of this act].

-END-
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HOUSE BILL NO. 114
INTRODUCED BY MCCULLOCH
BY REQUEST OF THE JUVENILE JUSTICE AND JUVENILE MENTAL HEALTH STUDY COMMISSION

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING AND RECODIFYING THE MONTANA
YOUTH COURT ACT; CLARIFYING THAT SHORT-TERM DETENTION OF YOUTH, FOR UP TO 96 HOURS,
EXCLUDES WEEKENDS AND LEGAL HOLIDAYS; AMENDING SECTIONS 7-6-501, 7-32-2244, 41-56-103,
41-5-208,41-5-301,41-5-303,41-5-305,41-5-306,41-5-307,41-5-311,41-5-403,41-5-502,41-5-621,
41-5-622,41-5-623, 41-5-5625, 41-5-5627, 41-56-530, 41-5-1004, 41-5-1104, 46-24-207, 52-5-129, AND
53-9-107, MCA; REPEALING SECTIONS 41-5-310 AND 41-5-312, MCA; AND PROVIDING AN
APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

THERE ARE NO CHANGES IN THIS BILL AND IT WILL NOT BE
REPRINTED. PLEASE REFER TO SECOND READING COPY
(YELLOW) FOR COMPLETE TEXT.
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HOUSE BILL NO. 114
INTRODUCED BY MCCULLOCH
BY REQUEST OF THE JUVENILE JUSTICE AND JUVENILE MENTAL HEALTH STUDY COMMISSION

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING AND RECODIFYING THE MONTANA
YOQUTH COURT ACT; CLARIFYING THAT SHORT-TERM DETENTION OF YOUTH, FOR UP TO 96 HOURS,
EXCLUDES WEEKENDS AND LEGAL HOLIDAYS; AMENDING SECTIONS 7-6-501, 7-32-2244, 41-5-103,
41-5-208,41-5-301,41-5-303,41-5-305,41-5-306,41-5-307,41-5-311,41-5-403,41-5-502,41-5-521,
41-5-522,41-5-523,41-5-525,41-5-527,41-5-530, 41-5-1004, 41-5-1104, 46-24-207,52-5-129, AND
53-3-107, MCA; REPEALING SECTIONS 41—5-310 AND 41-5-312, MCA; AND PROVIDING AN
APPLICABILITY DATE.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

THERE ARE NO CHANGES IN THIS BILL AND IT WILL NOT BE
REPRINTED. PLEASE REFER TO SECOND READING COPY
(YELLOW) FOR COMPLETE TEXT.
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HOUSE BILL NC. 114
INTRODUCED BY MCCULLOCH
BY REQUEST OF THE JUVENILE JUSTICE AND JUVENILE MENTAL HEALTH STUDY COMMISSION

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING AND RECODIFYING THE MONTANA
YOUTH COURT ACT; CLARIFYING THAT SHORT-TERM DETENTION OF YOUTH, FOR UP TO 36 HOURS,
EXCLUDES WEEKENDS AND LEGAL HOLIDAYS; AMENDING SECTIONS 7-6-501, 7-32-2244, 41-5-103,
41-5-208,41-5-301,41-5-303,41-5-305, 41 »5~306,41—5—307,41-5-31 1,41-5-403,41-5-502,41-5-521,
41-5-522,41-5-523, 41-5-525, 41-5-627, 41-5-5630, 41-5-1004, 41-5-1104, 46-24-207, 52-5-129, AND
53-3-107, MCA; REPEALING SECTIONS 41—5-310 AND 41-5-312, MCA; AND PROVIDING AN
APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 7-6-601, MCA, is amended to read:

"7-6-501. Definitions. As used in 7-6-502 and this section, unless the context requires otherwise,
the following definitions apply:

(1} "Detention" means the holding or temporary placement of a youth in a facility other than the
youth’s own home for the purpose of ensuring the continued custody of the youth at any time after the
youth is taken into custody and before final disposition of his case.

12} "Juvenile detention program” means services to provide for the lawful detention or shelter care
of youth. The term includes: |

(a) youth evaluations ordered by the court under 41-5-523, [section 29], or [section 36]; and

{b) programs for the transportation of youth to appropriate detention facilities or sheiter care
facilities.

(3) "Local government” has the same meaning as provided in 7-12-1103.

{4) "Shelter care" has the same meaning as provided in 41-5-103.

{5) "Youth" means an individual who is lass than 18 years of age who is alieged tc be a delinquent

youth or youth in need of supervision as those terms are defined in 41-5-103."
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Section 2. Section 7-32-2244, MCA, is amended to read:
"7-32-2244. Detention of juveniles. Juveniles may be held in a detention center only in accordance

with Mgwmh—qmw Title 41, chapter 5, part 3."

Section 3. Section 41-5-103, MCA, is amended to read:

"41-5-103. Definitions. As used in the Montana Youth Court Act, unless the context requires
otherwise, the following definitions apply:

{1} "Adult” means an individual who is 18 years of age or oider.

{2) "Agency" means any entity of state or local government authorized by law to be responsible
for the care or rehabilitation of youth.

{31 "Commit" means to transfer to legal custody.

(4) "Correctional facility" means a public or private residential facility used for the placement of
delinquent youth or individuals convicted of criminal offenses.

{5) "Court", when used without further gualification, means the youth court of the district court,

(6} "Custodian” means a person, other than a parent or guardian, to whom legal custody of the
youth has been given but does not include a person who has only physical custody.

(7) "Delinquent youth"” means a youth:

(a) who has committed an offense that, if committed by an adult, would constitute a criminatl
offense; or

{b) who, having been placed on probation as a delinquent youth or a youth in need of supervision,
violates any condition of prabation.

{8) "Department” means the department of corrections provided for in 2-15-2301.

(9) "Detention"” means the holding or temporary placement. of a youth in the youth's home under
homa arrest or in a facility other than the youth’s own home for the purpose of ensuring the continued
custody of the youth at any time after the youth is taken into custody and before final disposition of the
youth's case.

(101 "Detention facility” means a physically restricting facility designed to prevent a youth from
departing at will. The term includes a youth detention facility, short-term detention center, and regional
detention facility.

{11} "Final disposition" means the implementation of a court order for the disposition or placement
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of a youth as provided in 41-5-523 or {section 29].

2 {12} "Foster home" means a private residence licensed by the department of public_health and

3 human services for placement of a youth.

4 (13) =

5  with-the-rocprosal-rightc—duties—andresponsibiities: "Guardian” means an adult:

6 {a} who is responsible for a youth and has reciprocal rights, duties, and responsibilities with the

7 youth; and

8 {b) whose status is created and defined by law.

9 {14) "Holdover" means a room, office, building, or other place approved by the board of crime
10 control for the temporary detention and supervision of youth in a physically unrestricting setting for a period
11 not to exceed 24 hours while the youth is awaiting a probabie cause hearing, release, or transfer to an
12 apprapriate detention or shelter care facility. The term does not include a jail.

13 {(15) "Jail" means é facility used for the confinement of adults accused or convicted of criminal
14 offenses. The term includes a lockup or other facility used primarily for the temparary confinement of adults
15 after arrest.
18 {18) "Judge", when used without further qualification, means the judge of the youth court.
17 (17) (a) "Legal custody” means the lagal status created by order of a court of competent jurisdiction
18 that gives a person the right and duty to:
19 {i) have physical custody of the youth;
20 (i) determine with whom the youth shall live and for what period;
21 {iii) protect, train, and discipline the youth; and
22 (iv}) pravide the youth with foad, shelter, education, and ordinary medical care.
23 (b} An individual granted legal custody of a youth shall personally exercise the individual’s rights
24 and duties as guardian unless otherwise authorized by the court entering the order.
25
26
27
28
29
30
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H8HI8H18) "Necessary parties” includes the youth: and the youth's parents, guardian, custodian,

or spouse.

H9H203(19] "Parent” means the natural or adoptive parent but does not include a person wheose
parental rights have been judicially terminated, nor does it include the putative father of an illegitimate youth
unless the putative father's paternity is established by an adjudication or by other clear and convincing
proof.

K21 (20) "Probabie cause hearing" means the hearing provided for in 43-B-303 [section 12].

{234224(21) "Regional detention facility” means a youth detention facility established and
maintained by two or more counties, as authorized in 41-5-811.

+22H23}22) "Restitution” means payments in cash to the victim of with services to the victim ar
the general community when these payments are made pursuant to an informal adjustment, consent decree,
or other youth court order.

+23424(23) "Secure detention facility" means any public or private facility that:

(a) is used for the temporary placement of youth or individuals accused or convicted of criminal
offenses; and

(b) is designed to physically restrict the movements and activities of youth or other individuals held
in lawful custody of the facility.

24B2634(24) "Serious juvenile affender” means a youth who has committed an offense that would
be considered a felony offense if committed by an adult and that is an offense against a person, an offense
against property, or an offense involving dangerous drugs.

+2B+26}(25] "Shelter care” means the temporary substitute care of youth in physically unrestricting
facifities.

{264:271(26) "Shelter care facility” means a facility used for the shelter care of youth. The term is
limited to the facilities enumerated in 43-8-306+H [section 20].

2A4L28}27) "Short-term detention center” means a detention facility licensed by the department
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for the tempaorary placement or care of youth, for a period not to exceed 26 hours exciuding weekends and

legal holidays, pending a probable cause hearing, release, or transfer of the youth to an appropriate
detention facility or shelter care facility.

H3HA84(28] "State youth correctional facility” means a residential facility used for the placement
and rehabilitation ot delinquent youth, such as the Pine Hills school in Miles City ard-the-MeuntainView
schoakin-Helora.

HOH304(29) "Substitute care” means full-time care of youth in a residential setting for the purpose
of providing food, shelter, security and safety, guidance, direction, and, if necessary, treatment to youth
who are removed from or are without the care and supervision of their parents or guardian.

BOH3H{30] "Youth" means an individual who is less than 18 years of age without regard to sex
or emancipation.

B3H4324331) "Youth court” means the court established pursuant to this chapter to hear aii
proceedings in which a youth is alleged to be a delinquent youth, a youth in need of supervision, or a youth
in need of care and includes the youth court judge and probation officers.

B2H334{32] "Youth detention facility” means a secure detention facility licensed by the department
for the temporary substitute care of youth that:

{(a) is operated, administered, and staffed separately and independently of a jail; and

{b) is used exclusively for the lawful detention of alleged or adjudicated delinquent youth.

(334344{33} "Youth in need of care” has the meaning provided for in 41-3-102.

£343436}{34} "Youth in need of supervision" means a youth who commits an offense prohibited by
law that, if committed by an adult, would not constitute a criminal offense, including but not limited to a
youth who:

(a) violates any Montana municipal or state law regarding use of alcoholic beverages by mihors;

(b} continues to exhibit behavior beyond the control of the youth's parents, foster parents, physical
custodian, or guardian despite the attempt of the youth’s parents, foster parents, physical custodian, or
guardian to exert all reasonable efforts to mediate, resolve, or control the youth’s behavior; or

(c) has committed any of the acts of a delinquent youth but whom the youth court, in its

discretion, chooses to regard as a youth in need of supervision.”

Section 4. Section 41-5-208, MCA, is amended to read:
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"41-5-208. Transfer to district court after prosecution -- disposition in district court -- limitation
on jurisdiction. {1) To ensure continued compliance with the court’s disposition under 41-6-623 [section
29], at any time after a youth reaches 18 years of age but before the youth reaches 21 years of age, the
youth court judge may transfer jurisdiction to district court and order the transfer of supervisory
responsibility and the youth’s case files to the department.

{2} If a youth whose case has been transferred to district court under this section violates a
disposition imposed under 43-5-623 [section 29], the district court may impose conditions as provided
under 46-18-201 through 46-18-203.

(3) If, at the time of transfer, the youth is incarcerated in a state youth correctional facility, the
district court may order that the youth, after reaching 18 years of age:

{a) be incarcerated in a state adult correctional facility, boot camp, or prerelease center; or

{b) be supervised by the department,

{4} The district court’s jurisdiction over a case transferred under this section terminates when the

youth reaches 25 years of age."

Section 5. Section 41-5-301, MCA, is amended to read:

"41-5-301. Preliminary investigation-and-disposition inquiry -- referral of youth in need of care.

(1) Whenever the court receives informatign from any agency or person, based upon reasonable grounds,

that a youth is or appears to be a delinquent youth or a youth in need of supervision or, being subject to
a court order or consent order, has violated the terms of an order, a probation officer shall make a

preiiminary inquiry into the matter.

{3{2] If the probation officer determines that the facts indicate that the youth is a youth in need

of care, the matter must be immediately referred to the department of public health and human services,
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NEW SECTION. Section 6. Preliminary inquiry -- procedure, (1) Inconducting a preliminary inguiry
under 41-5-301, the probation officer shall:

(a) advise the youth of the youth's rights under this chapter and the constitutions of the state of
Mantana and the United States;

(b) determine whether the matter is within the jurisdiction of the court;

{c) determine, if the youth is in detention or shelter care, whether detention or sheiter care should
he continued based upon criteria set forth in 41-5-305 and [section 16].

(2) In conducting a preliminary inquiry, the probation officer may:

(a} require the presence of any person relevant to the inquiry;

(b} request subpoenas from the judge to accomplish this purpose;

(¢c) require investigation of the matter by any law enforcement agency or any other appropriate

state or local agency.

NEW SECTION. Section 7. Preliminary inquiry -- determinations -- release. Once relevant
information is secured after a preliminary inquiry under 41-5-301, the probation officer shail:

{1) determine whether the interest of the public or the youth requires that further action be taken;

{2) terminate the inquiry upan the determination that no further action be taken; and

(3) release the youth immediately upon the determination that the filing of a petition is not

authorized.

NEW SECTION. Section 8. Preliminary inquiry -- dispositions available to probation officer. Upon
determining that further action is required after a preliminary inquiry under 41-5-301, the probation officer
may: 7

{1) arrange informal disposition as provided in [section 91]; or

{2) refer the matter to the county attorney for filing a petition charging the youth to be a delinquent

youth ar a youth in need of supervision.

NEW SECTION. Section 9. Informal disposition. After a preliminary inquiry under 41-5-301, the

"Legislative

\ Servi -8-
L. Djvision 8 HB 114



55th Legislature HBO114.02

oW n

11

12
13
14
15
16
17
18
19
20
21

22
23
24
25
26
27
28
29
30

probation officer upon determining that further action is required and that referral to the county attorney
Is not required may:

(1) provide counseling, refer the youth and the youth’s parents to another agency providing
appropriate services, or take any other action or make any informal adjustment that does not involve
probation or detention; or

{2) provide for treatment or adjustment invelving probation or other disposition authorized under
41-5-401 through 41-5-403 if the treatment or adjustment is voluntarily accepted by the youth's parents
or guardian and the youth, if the matter is referred immediately to the county attorney for review, and if

the probation officer proceeds no further unless authorized by the county attorney.

NEW SECTION. Section 10. Petition -- county attorney -- procedure -- release from custody. (1)

The county attorney may apply to the youth court for permission to file a petition charging a youth to be
a delinguent youth or a youth in need of supervision. The application must be supported by evidence that
the youth court may require. If it appears that there is probable cause to believe that the allegations of the
petition are true, the youth court shall grant leave to file the petition.

{2) A petition charging a youth held in detention must be filed within 7 working days from the date
the youth was first taken into custody or the petition must be dismissed and the youth released unless good
cause is shown to further detain the youth.

(3) If a petiticn is not filed under this section, the complainant and victim, if any, must be informed
by the probation officer of the action and the reasons for not filing and must be advised of the right to
submit the matter to the county attorney for review. The county attorney, upon receiving a request for
review, shall consider the facts, consult with the probation officer, and make the final decision as to

whether a petition is filed.

Section 11. Section 41-5-303, MCA, is amended to read:

"41-5-303. Rights of youth taken into custody -+ questioning —hearingferprobable—sause—

detention -- waiver of rights. {1} When a youth is taken into custody for guestioning upon a matter that

could result in a petition alleging that the youth is either a delinquent youth or a youth in need of
supervision, the following requirements must be met:
{a) The youth must be advised of‘hi-s the youth’s right against self-incrimination and kis the youth's
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{e¥b) The investigating officer, probation officer, or person assigned to give notice shali
immediately notify the parents, guardian, or legal custodian of the youth that the youth has been taken into
custody, the reasons for taking the youth into custody, and where the youth is being held. If the parents,
guardian, or legal custodian cannot be found through diligent efforts, a close relative or friend chosen by
the youth must be notified.

{2} A youth may waive the rights listed in subsection (1) under the fallowing situations:

{a) when the youth is 16 years of age or older, the youth may make an effective waiver;

{b) when the youth is under 16 years of age and the youth and the youth’s parent or guardian

agree, they may make an effective waiver; or

{c} when the vouth is under 16 years af age and the youth and the youth’s parent or quardian do

not agree, the youth may make an effective waiver only with advice of counsel.
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NEW SECTION. Section 12. Custody -- hearing for probable cause. (1) When a youth is taken

into custody for questioning, a hearing to determine whether there is probable cause to believe the youth
is a delinquent youth or a youth in need of supervision must be heid within 24 hours, excluding weekends
and legal hoiidays. A hearing is not required if the youth is released prior to the time of the required
hearing.

{2) The probable cause hearing required under subsection {1} may be held by the youth court, a
justice. of the peace, a municipal or city judge, or a magistrate having jurisdiction in the case as provided
in 41-5-203. If the probable cause hearing is held by a justice of the peace, a municipal ar city judge, or
a magistrate, a record of the hearing must be made by a court reporter or by a tape recording of the
hearing.

(3) A probable cause hearing may be conducted by telephone if other means of conducting the
hearing are impractical. All written orders and findings of the court in a hearing conducted by telephone
must bear the name of the judge or magistrate presiding in the case and the hour and date the order or

findings were issued.

NEW SECTION. Section 13. Custody -- hearing for probable cause -- procedure. {1) At aprobable

cause hearing held pursuant to [section 12], the youth must be informed of the youth’s constitutional rights
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and the youth’s rights under this chapter.

{2) A parent, guardian, or custodian of the youth may be held in contempt of court for failing to
be present at or to participate in the probable cause hearing unless the parent, guardian, or custodian:

(a) cannot be located through diligent efforts of the investigating peace officer or peace officers;
or

{b) is excused by the court for good cause.

{3) At the probable cause hearing, a guardian ad liter may be appointed as provided in 41-5-512.

NEW SECTION. Section 14. Custody -- hearing for probable cause -- determinations -- detention

-- release. (1) if, at a probable cause hearing held pursuant to [section 12}, it is determined that there is
probable cause to believe the youth is a delinquent youth or a youth in need of supervision, the court
having jurisdictior in the case shall determine whether the youth should be retained in custody. If the court
determines that continued custody of the youth is necessary and if the youth meets the criteriain 41-5-305%
or {section 16], the youth may be placed in a detention facility or shelter care facility as provided in
[sections 18 through 21] but may not be placed in a jaii or ather facility used for the confinement of adults
accused or convicted of criminal offenses.

(2) If probable cause is not found or if a probable cause hearing is not held within the time specified

in {[section 12], the youth must be immediately released from custody.

Section 15. Section 41-5-306, MCA, is amended to read:

"41-5-305. Criteria for placement of youth in secure detention facilities ersheltercaro-facilities.

{4 A youth may Aot be placed in a secure detention facility ualess only if the youth:

{ai(1] ke has allegedly committed an act that if committed by an adult would constitute a criminal
offense and the alleged offense is one specified in 41-5-2086;

tb}{2) he is alleged ta be a delinquent youth and:

HHa) he has escaped from a correctional facility or secure detention facility;

4i{b} ke has violated a valid court order or an aftercare agreement;

Hill{c) ks the youth's detention is required t0 protect persons or property;

tw(d) ke the youth has pending court or administrative action or is awaiting a transfer to another

jurisdiction and may abscond or be removed from the jurisdiction of the court;
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1 fw(e) there are not adequate assurances that ke the youth will appear for court when required: or
2 f4it(f) ke the vouth meets additional criteria for secure detention established by the youth court in
3 the judicial district that has current jurisdiction over ki the vouth; or
4 643} ke has been adjudicated delinquent and is awaiting finat disposition of ki the youth’s case.
5
6
7
8
9

10

11

12

13

14

15 NEW SECTION. Section 16. Criteria for placement of youth in shelter care facilities. A youth may

16 be placed in a shelter care facility only if:
17 {1) the youth and the youth’'s family need shelter care to address their problematic situation and

18 it is not possible for the youth to remain at home;

19 (2) the youth needs to be protected from physical or emotional harm;

20 {3) the youth needs to be deterred or prevented from immediate repetition of troubling behavior;
21 {4) shelter care is necessary to assess the youth and the youth’s environment;

22 {5) shelter care is necessary to provide adequate time for case planning and dispasition; or

23 (8) shelter care is necessary to intervene in a crisis situation and provide intensive services or

24  attention that might alleviate the problem and reunite the family.

25
26 Section 17. Section 41-5-306, MCA, is amended to read:
27 "41-5-306. Place-of-sheltercare-or-detention Limitation on placement of youth in need of care.
28
29
30
(Legisiative
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subsection-+H shelter care, as provided in [section 2Q], and may not be placed in a jail or other facility

7 intended or used for the confinement of adults accused or convicted of criminal offenses.

1
12
13

14
15
16 NEW SECTION. Section 18. Limitation on placement of youth in need of supervision. (1) After
17 a probable cause hearing pravided for in [section 12], a youth alleged to be a youth in need of supervision
18 may be placed only in shelter care, as provided in [section 20].

19 {2) A youth alleged or found to ba a youth in need of supervision may not be placed in a jail, secure
20 detention facility, or correctional facility.

21

22 NEW SECTION. Section 19. Limitation on placement of delinquent youth. After a probable cause

23 hearing provided for in [section 12], a youth alleged to be a delinquent youth may be placed only:

24 {1) in sheiter care, in the facilities described in [section 20];

25 (2) under home arrest as provided in [section 20];

26 {3) in detention, as provided in [section 21]; or

27 {4} in a community youth court program.

28

29 NEW SECTION. Section 20. Place of shelter care. Placement in shelter care means placement in

30  one of the following:
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(1) in a licensed youth foster home as defined in 41-3-1102;

(2) in a facility operated by a licensed child welfare agency;

(3} in a licensed youth group home as defined in 41-3-1102; or

{4) under home arrest as provided in Title 48, chapter 18, part 10, either in the youth’'s own home

or in one of the facilities described in subsections (1) through (3).

NEW SECTION. Section 21. Place of detention. Placement in detention means placement in one

of the following facilities:
(1) a short-term detention center; ar

(2) a youth detention facility, including a regional detention facility.

Section 22. Section 41-5-307, MCA, is amended to read:

“41-5-307. Release erdelivery from custody -- detention -- shelter care. (1) Whenever a peace

officer believes, on reasonable grounds, that a youth can be released 1o a responsible person whoe-bas
sustedy-oitho-youth, then the peace officer may release the youth to that person upon receiving a written
promise from the person to bring the youth before the probation officer at a time and place specified in the
written promise, or a peace officer may release the youth under any other reasonable circumstances.

{2} Whenever the peace officer believes, on reasonable grounds, that the youth must be detained,
the peace officer shall notify the probation officer immediately and shall, as soon as practicable, provide

the probation officer with a written report of his the peace officer’s reasons for halding the youth in

detention. If it is necessary to hold the youth pending appearance before the youth court, then the youth
must be held in a place of datention,_as provided in [section 21}, that is approved by the youth court.
{3} If the peace officer believes that the youth must be sheltered, the peace officer shall notif-y the

probation officer immediately and shall provide a written report of bis the peace officer’s reasons for placing

the youth in shelter care, If the youth is then held, the youth must be placed in a shelter care facility

approved by the youth court.”

Section 23. Section 41-5-311, MCA, is amended to read:

"41-5-311. Youth not to be detained in jail -- exceptions -- time limitations. (1) A youth may not
be detained or otherwise placed in a jail or other adult detention facility except as provided in 41-5-206 and
(L islative
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this section.

{2) A youth who has allegedly committed an offense that if committed by an adult would constitute
a criminal offense may be temporarity detained in a jail or other adult detention facility for a period not to
exceed:.

{a) 6 hours, but in no case avernight, for the purpose of identification, processing, or transfer of
the youth to an appropriate detention facility or sheiter care facility; or

{b) 24 hours, excluding weekends and legal holidays, if the youth is awaiting a probable cause
hearing pursuant to 436363 [section 12].

{3) The exception provided for in subsection (2)(b} applies only if:

(a} the court having jurisdiction aver the youth is outside a2 metropolitan statistical area;

{b) alternative facilities are not available or alternative facilities do not provide adequate security;
and

(c) the youth is kept in an area that provides physical as well as sight and sound separation from
adults accused or convicted of criminal offenses.

(4) Whenever, despite all good faith efforts to comply with the time limitations specified in
subsectian (2}, the limitations are exceeded, this circumstance does not serve as grounds for dismissal of
the case nor does this circumstance constitute a defense in a subsequent delinquency or criminal

proceeding.”

Section 24. Section 41-5-403, MCA, is amended to read:

"41-5-403. Disposition permitted under informal adjustment -- contributions by parents or
guardians for youth’s care. (1) The following dispositions may be imposed by informai adjustment;

(a) probation;

(b} placement of the youth in substitute care in a youth care facility, as defil;ed in41-3-1102, ard
as determined by the department;

{c) placement of the youth with a private agency responsible for the care and rehabilitation of the

youth as determined by the department;

{d) restitution upon approval of the youth court judge and subject to the provisions of [section 37];

(e} placement of the youth under home arrest as provided in Title 46, chapter 18, part 10.
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£3+(2) If the youth violates an aftercare agreement as brovided forin 52-5-126, the youth must be
returned to the court for further disposition. A youth may not be placed in a state youth correctional facility
under informal adjustment.

+4(3) If the youth is placed in substitute care requiring payment by the department, the court,_as

provided in [section 35], shall examine the financial ability of the youth's parents or guardians to pay a

contribution covering all or part of the costs for the care, placement, and treatment of the youth, including
the costs of necessary medical, dental, and other health care.

B63(4) If the court determines that the youth’s parents or guardians are financially able to pay a
contribution as provided in subsection {#{3), the court shall order the youth’s parents or guardians to pay
an amount based on the uniform child support guidelines adopted by the department of public health and

human services pursuant to 40-5-209.
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17

18
19 Section 25. Section 41-5-502, MCA, is amended to read;

20 "41-5-502. Summons, (1) After a petition has been filed, summons must be served directly to:

21 {a) the youth;

22 {b) his the youth’s parent or parents having actual custody of the youth or his the youth’s guardian

23 or custodian, as the case may be; and

24 {c) other persons as the court may direct.
25 (2) The summons must;
26 (a} require the parties to whom it is directed to appear personally before the court at the time fixed

27 by the summons to answer the allegations of the petition;

28 {b} advise the parties of their right to counsel under the Mantana Youth Court Act; and

29 {c) have attached to it a copy of the petition.

30 {3) The court may endorse upon the summons an order directing the person or persons having the
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physical custody or control of the youth to bring the youth to the hearingv.

{4) If it appears to the court that the youth needs to be placed in detention or shelter care, the
judge may endorse on the summons an order directing the officer serving the summons to at once take the
youth into custody and to take &im the youth to the place of detention or shelter care designated by the
court, subject to the rights of the youth and parent or person having legal custody of the youth as set forth
in the provisions of the Montana Youth Court Act relating to detention and shelter care criteria and
postdetention proceedings.

{5) If apy a youth is placed in detention or shelter care under any provision of this chapter pending
an adjudication, the court shall, as soon as practicable, conduct a probable cause hearing as provided in
463083 [section 12].

{6) The youth court judge may also admit the youth to bail in accordance with Title 46, chapter

Section 26, Section 41-5-521, MCA, is amended to read:

"41-5-521. Adjudicatory hearing. (1} Prior to any adjudicatory hearing, the court shall determine
whether the youth admits or denies the offenses alleged in the petition. if the youth denies all offenses
alleged in the petiticn, the youth or the youth’s parent, guardian, ar attorney may demand a jury trial on
the contested offenses. In the absence of & demand, a jury trial is waived. If the youth denies some
offenses and admits others, the contested offenses may be dismissed in the discretion of the youth court
judge. The adjudicatory hearing must be set immediately and accorded a preferential priority.

{2) An adjudicatory hearing must be held to determine whether the contested offenses are
sijpported by proof beyond a reasonable doubt in cases involving a youth alleged to be delinquent or in
need of supervision. If the hearing is before a jury, the jury’s function is to determine whether the youth
committed the contested offenses. If the hearing is before the youth court judge without a jury, the judge
shall make and recard findings on all issues. If the allegations of the petitions are not established at the
hearing, the youth court shall dismiss the petition and discharge the youth from custody.

{3) An adjudicatory hearing must be recorded verbatim by whatever means the court considers
appropriate.

(4) The youth charged in a petition must be present at the hearing and, if brought from detention

to the hearing, may not appear clothed in institutional clothing.
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{8) In a hearing on a petition under this section, the general public may not be excluded, except
that in the court’'s discretion, the general public may be excluded if the petition dess-ret-ahegs alleges that
the youth is detrguent in need of supervision.

(6) If, on the basis of a valid admission by a youth of the allegations of the petition or after the
hearing required by this section, a youth is found to be a delinquent youth or a youth in need of
supervision, the court shall schedule a dispositional hearing under this chapter.

(7) When & jury trial is required in a case, it may be held before a jury selected as provided in Title

25, chapter 7, part 2, and in Rule 47, M.R.Civ.P."

Section 27. Section 41-5-522, MCA, is amended to read:

"41-5-522. Dispositional hearing. (1) As soon as practicable after a youth is found to be a
delinguent youth or a youth in need of supervision, the court shall conduct a dispositional hearing. The
dispositional hearing may involve a determination of the financial ability of the youth's parents or guardians
to pay a contribution for the cost of care, commitment, and treatment of the youth as required in 43—6-643
section 35].

{2} Before conducting the dispositional hearing, the court shall direct that a social summary or
predisposition report be made in writing by a probation officer concerning the youth, the youth’s family,
the youth’s environment, and other matters relevant to the need for care or rehabilitation or disposition of
the case. The youth court may have the youth examined, and the results of the examination must be made
available to the court as part of the social summary or predisposition report. The court may order the
examination of a parent or guardian whose ability to care for or supervise a youth is at issue before the
court. The results of the examination must be included in the social summary or predisposition report. The
youth or the youth's parents, guardian, or counsel has the right to subpoena all persans who have prepared
any portion of the social summary or predisposition report and has the right to cross-examine the parties
at the dispositional hearing.

(3) Defense counsel must be furnished with a copy of the social summary or predisposition report
and psychological report prier to the dispositional hearing.

{4) The dispositional hearing must be conducted in the manner set forth in subsections (3), (4}, and
(6} of 41-5-521. The court shall hear all evidence relevant to a proper disposition of the case best serving

the interests of the youth and the public. The evidence must include but is not limited to the social
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summary and predisposition report provided for in subsection (2} of this section.
{5) If the court finds that it is in the best interest of the youth, the youth or the youth’'s parents

or guardian may be temporarily excluded from the hearing during the taking of evidence on the issues of

need for treatment and rehabilitation.

Section 28. Section 41-5-523, MCA, is amended to read:

"41-5-523. Disposition of youth in need of supervision -—-—sentence—to—ecerrectional-facility—

h -- restrictions, 33 If a youth is found to

he a-delinguentyouth-of a youth in need of supervision, the youth court may enter its judgment making

one or more of the following dispositions:

(1) place the youth on probation;._The youth court retains jurisdiction in a disposition under this

subsection.
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{e}{2) place the youth in an in-state residence that ensures that the youth is accountable, provides
for rehabilitation, and protects the public. Before placement, the sentencing judge shall seek and consider
placeMent recommendations from the youth ptacement committee. The judge may not place the youth in
an in-state residence unless the department informs the judge that resources are available for placement
of the youth at that residence.

H+(3)¥a) commit the youth to the department. In an order committing a youth to the departments,

{4 the court shall determine whether continuation in the youth’s own home would be contrary to
the welfara of the youth and whether reasonable efforts have been made tc prevent or eliminate the need
for removal of the youth from the youth’s homes,

(b} The department may not place a youth in need of supervision in a state youth correctional

facility.

{g+(4) order restitution by the youth or the youth’s parents or quardians, subject to the provisions
of [section 371

{5} impose a fine as authorized by law if the violation alleged would constitute a criminal offense

if committed by an aduit;

{8} require the performance of community service;

#H?7) require the youth, the youth's parents or guardians, olr the persons having legal custody of
the youth to receive counseling services;

Ha(8) require the medical and psychological evaluation of the youth, the yauth's parents or
guardians, or the persons having legal custody of the youth:

#49) require the parents, guardians, or other persons having legal custody of the youth to furnish

services the court may designate;

#{10) subject to the provisions of subsection (11}, order further care, treatment, evaluation, or

relief that the court considers beneficial to the youth and the community and that does not obligate funding
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from the department for services outside the state of Montana without the department’s approval—exsept
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+#3(11) subject to the provisions of [section 31], commit the youth to a mental héalth facility if,

($)]

based upon the testimony of a professional person as defined in 53-21-102, the court finds that the youth

is seriously mentally ill as defined in 53-21-102-Fhe-youth-is-ontitiad-to-allrighisprovided by 53-21-114
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NEW SECTION. Section 29, Disposition of delinquent youth -- restrictions. (1} If a youth is found

to be a delinquent youth, the youth court may enter its judgment making one or more of the following
dispositions:

(a) any one or more of the dispositions provided in 41-5-523;

(b) subject to 41-5-523{3}(b), [sections 30{1}, 31{2}], and subsection (2) of this section, sentence
a youth to one of the state youth correctional facilities established under 52-5-101 and, as part of the
sentence, deny the youth eligibility for release without the express apprpval of the sentencing judge untit
the youth reaches 18 years of age. A youth may not be sentenced to a state youth correctional facility
unless the department informs the judge that space is available for the youth at that facility. The sentencing
judge may not place limitations on the release unless recommended by the youth placement committee.

(c) require a youth found to be delinquent, as the result of the commission of an offense that would
be a violatian of 45-5-501 through 45-5-504, 45-5-507, or 45-5-511 if committed by an adult, to register
as a sex offender pursuant to 46-18-254 and 46-23-506. The youth court retains jurisdiction in a
disposition under this subsection.

{d} in the case of a delinquent youth who is determined by the court to be a serious juvenile
offender, the judge may specify that the youth be ptaced in a state youth correctional facility if the judge
finds that the placement is necessary for the protection of the public. The court may order the department
to notify the court within 5 working days before tha proposed release of a youth from a youth correctional
facility. Once a youth is committed to the department for placement in a state youth correctional facility,
the department is responsible for determining an approgriate date of release into an appropriate placement.

(2) The youth court may not order placement of a youth at a state youth correctional faciiity unless

the youth is found to be a delinquant youth or is alleged to have committed an offense that is transferable

to criminal court under 41-5-206,

NEW SECTION. Section 30. Disposition -- commitment to department -- restrictions on placement.

When a youth is committed to the department, the department shall determine the appropriate placement
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and rehabilitation program for the youth after considering the recommendations made under 41-5-527 by
the youth placement committee. Placement is subject to the limitations contained in 41-5-523(2i(b) and
the foIIvowmg limitations:

{1} A youth may not be held in a state youth correctianal faciflity for a peried of time in excess of
the maximum period of imprisonment that could be imposed on an adult convicted of the offense or
offenses that brought the youth under the jurisdiction of the youth court. This section does not limit the
power of the department 1o enter into an aftercare agreement with the youth pursuant to 52-5-126.

(2) A youth may not be placed in or transferred to a penal institution or other facility used for the
execution of sentence of adults convicted of crimes.

(3) The department may not place a youth adjudicated delinquent for commission of an act that

would not be a criminal offense if committed by an adult in a state youth correctional facility.

NEW SECTION. Section 31. Disposition -- finding of mentally ill or seriously mentally ill -- rights
-- limitation on placement. (1) A youth' who is found to be seriously mentally ill as defined in 53-21-102
is entitled to alt rights provided by 53-21-114 through 53-21-119.

{2} A youth who, prior to placement or sentencing, is found to be mentally ill, as defined in
41-5-103, or seriously mentally ill, as defined in 53-21-102, may not be committed or sentenced to a state
youth correctional facility.

{3) A youth who is found to be mentally iil or seriously mentally ill after placement in or sentencing
to a state youth carrectional facility must be moved to a more appropriate placement in response to the

youth's mental heaith needs and consistent with the disposition aiternatives available in 53-21-127.

NEW SECTION. Section 32. Disposition -- commitment to department -- supervision, (1) A vbuth
placed in a state youth correctional facility or other facility or program operated by the department or who
signs an aftercare agreement under 52-5-126 must be supervised by the department.

(2} A youth who is placed in any other placement by the department, the youth court, or the youth
court’s juvenile probation officer must be supervised by the probation officer of the youth court having
jurisdiction over the youth under 41-5-205 whether or not the youth is committed to the department.
Supervisi‘on by the youth probation officer includes but is not limited to:

{a) submitting information and documentation necessary for the person, committee, or team that

\ isiative
e

 Services - 27 - HB 114
\B!vlslon



55th Legrsiature HBO114.02

O ©® @ N U A W N -

WO NN RN NN YN em a2 e a2 A -
O W M ~N O ; Hp W R = 0O © o ~N o ;o & WO N0 =

is making the placement recommendation to determine an appropriate placement for the youth;

b} securing approval for payment of special education costs from the youth’s school district of
residence or the office of public instruction, as required in Title 20, chapter 7, part 4;

{c) submitting an application to a facility in which the youth may be pfaced; and

{d} case management of the youth,

NEW SECTION. Section 33. Disposition -- commitment to department -- transfer of records.

Whenever the court commits a youth to the department, it shall transmit with the dispositional judgment
copies of medical reports, social history material, education records, and any other clinical, predisposition,

or other reports and information pertinent to the care and treatment of the youth.

NEW SECTION. Section 34. Modification of court orders -- notice to department -- hearing. (1)

An order of the court may be modified at any tima.
{2) In the case of a youth committed to the department, an order pertaining to the youth may te

modified only upon notice to the department and subsequent hearing.

NEW SECTION. Section 35. Contribution for costs -- order for contribution -- exceptions --

collection. (1) If a youth is committed to the department, the court shall examine the financial ability of
the youth’'s parents or guardians to pay a contribution covering all or part of the costs for the care,
commitment, and treatment of the youth, including the costs of necessary medical, dental, and other health
care.

(2) If the court determines that the youth’s parents or guardians are financially able to pay a
contribution as provided in subsection (1), the court shall order the youth's parents or guardians to pay an
amount based on the uniform child support guidelines adopted by the department of public health and
human services pursuant to 40-5-209.

{3) la) Except as provided in subsection {3)(b), contributions ordered under 41-5-403 and this
section and each modification of an existing order are enforceable by immediate or delinguency income
withholding, or both, under Title 40, chapter 5, part 4. An order for contribution that is inconsistent with
this section is nevertheless subject to withholding for the payment of the contribution without need for an

amendment of the support order or for any further action by the court.
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{b) A court-ordered exception from contributions under 41-5-403 or this section must be in writing
and must be included in the order. An exception from the immediate income withholding requirement may
be granted if the court finds that there is:

{i} good cause not to require immediate income withholding; or

(i} an alternative arrangement between the department and the person who is ordered to pay

~ contributions.

{c) A finding of good cause not to require immediate income withholding must, at a minimum, be
based upon:

(i} a written determination and explanation by the court of the reasons why the implementation of
immediate income withhoiding is not in the best interests of the youth; and

(ii) proof of timely payment of previously ordered support in cases involving modification of
contributions ordered under this section.

{dy An alternative arrangement must:

(i) provide sufficient security to ensure compliance with the arrangement;

{il) be in writing and be signed by a representative of the department and the person required to
make contributions; and

(iii} if approved by the court, be entered into the record of the proceeding.

{4) Upon a showing of a change in the financial ability of the youth’s parents or guardians to pay,
the court may modify its order for the payment of contributions required under 41-5-403 or subsection (2},

(5} (a) If the court orders the payment of contributions under 41-5-403 or this section, the
department shall apply to the department of public health and human services for support enforcement
services pursuant to Title IV-D of the Social Security Act.

(b} The department of public health and human services may collect and enforce a contribution
order under 41-5-403 or this section by any means available under law, including the remedies provided

for in Title 40, chapter 5, parts 2 and 4.

NEW SECTION. Section 36. Disposition -- medical or psychological evaluation of youth -- costs.

{1} The youth court may order a youth to receive a medical or psychological evaluation at any time prior
to final disposition if the youth waives the youth’s constitutional rights in the manner provided for in

41-5-303. Except as provided in subsection (2), the county determined by the court as the residence of
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the youth is responsible for the cost of the evaluation. A county may contract with the department or other
public or private agencies to obtain evaluation services ordered by the court.

{2} The youth court shail determine the financial ability of the youth’s parents or guardians to pay
the cost of an evaluation ordered by the court under subsection (1). If they are financially able, the court
shall order the youth’s parents or guardians to pay ail or part of the cost of the evaluation.

{3) The youth court may not order evaluation of a youth at a state youth correctional facility unless
the youth is found to be a delinquent youth or is alleged to have committed an offense that is transferable
to district court under 41-5-2086.

(4) An evaiuation of a youth may not be performed at the Montana state hospital uniess the youth

is transferred to the district court under 41-5-2086, 41-5-208, or 41-5-1105.

NEW SECTION, Section 37. Restitution. (1) In determining whether restitution, as authorized by
41-5-403 and 41-5-523, is appropriate in a particular case, the following factors may be considered in
addition to any other evidence:

{a} age of the youth;

{b} ability of the youth to pay;

{c) ability of the parents, legal guardian, or those that contributed to the youth’s delinquency or
need for supervision to pay;

{d) amount of damage to the victim; and

(e) legal remedies of the victim. However, the ability of the victim or the victim’s insurer to stand
any lass may not be considered in any case.

{2) Restitution paid by a youth or a youth’s parents or guardians is subject to subrogation as

provided in 46-18-248.

Section 38. Section 41-5-525, MCA, is amended to read:
"41-5-525. Youth placement committees -- composition. (1} In each judicial district, the
department shall establish a youth placement committee for the purposes of:

{a) recommending an appropriate placement of a youth referred to the department under 41-5-403;

or

(b} recommending available community services or aiternative placements whenever a change is

[Legislative

Services . .
" Division 30 HB 114



56th Legislature HBO114.02

]

D B W

11

12
13
14
15
16
17
18
18
20
21

22
23
24
25
26
27
28
29
30

reguired in the placement of a youth who is currently in the custody of the department under 41-5-523 or
[section 29}. However, the committee may not substitute its judgment for that of the superintendent of a
state youth correctional facility regarding the discharge of a youth from the facility.

(2} The committee consists of not less than five members and must include persons who are
knowledgeable about the youth, treatment and placement options, and other resources appropriate to
address the needs of the youth. Members may include:

{a) two representatives of the department;

{b) a representative of the department of public health and human services;

{c} either the chief probation officer or the youth's probation officer;

(d) a mental health professional;

{e) arepresentative of a school district located within the boundaries of the judicial district;

{fi if an Indiah child or children are involved, someone, preferabw an Indian person, knowledgeabie
about Indian culture and family matters;

{g) a parent or guardian; and

(h) a youth services provider.

(3) Committee members serve without compensation.

(4) Notwithstanding the provisions of 41-5-527, the committee may be convened by the

department or the probation officer of the youth court.”

Section 39. Section 41-5-527, MCA, is amended to read:

"41-5-527. Youth placement committee 10 submit recommendation to department -- acceptance

_ or rejection of recommendation by department. (1) Prior to commitment of a youth to the department

pursuant to 41-5-5623 or [section 29], a youth placement committee must be convened. The committee
shall submit in writing to the department and to the youth court judge its primary and alternative
recommendations for placement of the youth.

{2) if the department accepts either of the committee’s recommendations, it shail promptly notify
the committee in writing.

{3) If the department rejects both of the committee’s recommendations, it shall promptly notify the
committee in writing of the reasons for rejecting fhe recommendations and shall make an appropriate

placement for the youth.
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{(4) Within 72 hours after making a decision on a placement or change of placement, the

department shall natify the youth court of the decision and of the placement or change of placement.”

Section 40. Section 41-5-530, MCA, is amended to read:

"41-5-530. Parental contributions account -- allocation of proceeds. (1) There is a parental
contributions account in the state special revenue fund.

{2) Contributions paid by the parents and guardians of youth under 41-3-406, 41-5-403, 43-b-523
[section 35], or 41-5-524 must be deposited in the account.

{3) All money in the account, except any amount required to be returned to federal or county
sources, is allocated to the department of public health and human services to carry out its duties under

52-1-103."

Section 41. Section 41-5-1004, MCA, is amended to read:

"41-5-1004. Distribution of grants -- limitation of funding -- restrictions on use. {1} The board shall
award grants on an equitable basis, giving preference to services that will be used on a regional basis.

{2} The board shall award grants to eligible counties:

(a} in a block grant in an amount not to exceed 50% of the approved, estimated cost of secure
detention; ar

{b) on a matching basis in an amount not to exceed:

{i} 756% of the approved cost of providing holdovers, attendant care, and other alternatives to
secure detention, except for shelter care. Shelter care must be paid as provided by law.

(i} 50% of the approved cost of programs for the transportation of youth to appropriate detention
or shelter care facilities, including regional detenticn facilities. |

{3) Based on funding available after the board has funded block grants under subsection (2), the
board shall, in cases aof extreme hardship in which the transfer of youth court cases to the adult system
has placed cdnsiderable financial strain on a county’s resources, award grants to eligible counties to fund
up to 75% of the actual costs of secure detention of youth awaiting transfer. Hardship cases will be
addressed at the end of the fiscal year and will be awarded by the board based upon a consideration of the
applicant county’s past 3 years’ expenditures for youth detention and upan consideration of the particular

case or cases that created the hardship expenditure for which the hardship grant is requested.
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(4) Grants under 41-5-1002 may not be used to pay for the cost of youth evaluations. The cost

of evaluations must be paid as provided for in 43-6-623 [section 36]."

Section 42. Section 41-5-1104, MCA, is amended to read:

"41-5-1104. Disposition in extended jurisdiction prosecutions. (1) If a youth in an extended
jurisdiction prosecution pleads guilty to or is found guilty of an offense described in 41-5-1102({1)(b}, the
court shall:

(a) impose one or more juvenile dispositions under 43-6-623 [saction 29]; and

(b} impose an adult criminai sentence, the execution of which must be stayed on the condition that
the youth not violate the provisions of the disposition order and not commit a new offense. If the youth
viclates the conditions of the stay or commits a new offense, the adult criminal sentence must be executed
as provided in 41-5-1105.

{2) Except as provided in subsection (3}, if a youth in an extended jurisdiction prosecution is
convicted of an offense not described in 41-5-1102{1}(b), the court shall adjudicate the youth delinquent
and order a disposition under 41-6-623 [section 29].

{3) If a youth in an extended jurisdicticn prosecution pleads guiity to an offense not described in
41-5-1102(1)(b), the court may impase, with the youth's consent, a disposition provided under subsection
{1}({b) of this section. If the vouth does not consent to disposition under subsection (1){b), the court shall

impose a disposition as provided under subsection (2}."

Section 43. Section 46-24-207, MCA, is amended to read:

"46-24-207, Victims and witnesses of juvenile felony offenses -- consulitation -- notification of
proceedings. (1) The attorney general shall ensure that the services and assistance that must be provided
under this chapter to a victim or witness of a crime are also provided to the victim or witness of a juvenile
felony offense.

{2} In a proceeding filed under Title 41, chapter 5, part 614 or 15, the county attarney or a
designee shall consult with the victim of a juvenile felony offense or, in the case of a minor victim or a
homicide victim, with the victim’s family regarding the dispositidn of the case, including:

(a) a dismissal of the petition filed under 41-5-501;

(b) a reduction of the charge to misdemeanor;
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{c) the release of the youth from detention or shelter care pending the adjudicatory hearing; and

{(d} the disposition of the youth,

(3) {a) Whenever possible, a person described in subsection {3}(b) who provides the youth court
with a current address and telephone number must receive prompt advance notification of youth court case
proceedings, including:

(i) the filing of a petition under 41-5-501,

(i) the release of the youth from detehtion or shelter care; and

(iii) proceedings in the adjudication of the petition, including, when applicable, entry of a consent
decree under 41-5-524, the setting of a date for the adjudicatory hearing under 41-5-521, the setting of
a date for the dispositional hearing under 41-5-522, the disposition made, and the release of the youth from
a youth correcticnal facility.

{b} A person entitled to notification under this subsection (3) must be a victim of a juvenile felony
offense, an adult relative of the victim if the victim is a minor, or an adult relative of a homicide victim.

{c) The court shall provide to the department the list of people entitled to notification under this
subsection (3), and the department is responsible to provide the notification.

(4) For purposes of this section, "juvenile felony offense” means an offanse committed by a
juvenile that, if committed by an adult, would constitute a felony offense. The term includes any offense

for which a juvenile may be declared a serious juvenile offender, as defined in 41-5-103."

Section 44, Section 52-5-129, MCA, is amended to read:

"52-5-129. Hearing on alleged violation of aftercare agreement -- right to appeal outcome. (1)
When it is alleged by an aftercare counseior that a youth has violated the terms of the youth’s aftercare
agreement, the youth must be granted a hearing at the site of the alleged viotation or in the county in which
the youth is residing or is found within 10 days after notice has been served on the youth or the youth is
detained, whichever is earlier. The purpose of the hearing is to determine whether the youth committed the
violation and, if' so, whether the violation is of such a nature that the youth shouid be returned to the youth
correctional facility from which the youth was released or a different plan for treatment should be pursued
by the department of corrections,

{2) The youth, upon advice of an attorney, may waive the right to a hearing.

{3) With regard to this hearing, the youth must be given:
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{a) written notice of the alleged violation of the aftercare agreement, including notice of the
purpose af the hearing;

{b) a disclosure of the evidence against the youth and the facts constituting the alleged violation;

{(c) the opportunity to be heard in person and to present witnesses and documentary evidence to
controvert the evidence against the youth and to show that there are compelling reasons that justify or
mitigate the violation;

{d) the opportunity to have the referee hearings officer subpoena witnesses;

(e) the right to confront and cross-examine adverse witnesses;

(f) the right to be represented by an attorney;

(g) a record of the hearing; and

{h} notice that a written statement as to the evidence relied upon in reaching the final decision and
the reasons for the final decision will be provided by the referee hearings officer.

(4} The department shall appoint a referee hearings officer, who may not be an employee of the
department, to conduct the hearing. In the conduct of the hearing, the department may request the county
attorney’s assistance as necessary. The department shall adopt rules necessary to effect a prompt and full
review.

{5} If the referee hearings officer finds, by a preponderance of the evidence, that the youth did in
fact commit the violation, the referee hearings officer shall make a recommendation to the department for
the placement of the youth. In making this recommendation, the referee hearings officer may consider
mitigating circumstances. Final approval rests with the department and must be made within 10 days of

the refarse’s hearings officer's recommendation.

{6) The vyouth may appeal from the decision at the hearing to the district court of the county in
which the hearing was held by serving and filing a notice of appeal with the court within 10 days of the
department’s decision. The youth may obtain a written transcript of the hearing from the department by
giving written notice of appeal. The district court, upon receipt of a notice of appeal, shall order the
department to promptly certify to the court a record of all proceedings before the department and shail
proceed to a prompt hearing on the appeal based upon the record on appeal. The decision of the
department may not be altered except for abuse ¢f discretion or manifest injustice.

{7) Pending the hearing on a violation and pending the department’s decision, a youth may not be

detained except when the youth's detention or care is required to protect the person or property of the
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youth or of others or the youth may abscond or be removed from the community. The department shall
determine the place and manner of detention and is responsible for the cost of the detention. Procedures
for taking into custody and detention of a youth charged with violation of the youth's aftercare agreement
are as provided in 41-5-303, 41-5-306, 41-5-311, and 41-5-314_[sections 12 through 14], and [sections
18 through 21].

(8) If the decision is made to return the youth to the youth carrectional facility from which the

youth was released and the youth appeals that decision, the youth shall await the outcaome of the appeal

at the facility.”

Section 45. Section 53-9-107, MCA, is amended to read:

"$53-9-107. Public inspection and disclosure of division’s recards. (1) Except as provided in
subsections (2) and (3), the records the division maintains in its possession in the administration of this part
are open to public inspection and disclosure.

{2} Confidential criminal justice information obtained by the division is subject te the confidentiality

provisions of the Montana Criminal Justice Information Act of 1979, Title 44, chapter 5. fermation

{3) In assuring that the right of individual privacy so essential to the well-being of a free society

may not be infringed without the showing of a compelling state interest, the following public records of the
division are exempt from disclosure:

{a) information of a personal nature, such as personal, medical, or similar informatiaon, if the public
disclosure thereof would constitute an unreasanable invasion of privacy, unless the public interest by ciear
and convincing evidence requires disclosure in the particular instance. The party seeking disclosure shall
have has the burden of showing that public disclosure would not constitute an unreasonable invasion of
privacy.

(b} any public records or information, the disclosure of which is prohibited by federal law or
regulations.

(4) if any public record of the division conta‘ins materiai w-hleh that is not exempt under subsection
(3), as well as material whieh that is exempt from disclosure, the division shall separate the exempt and

nonexempt and make the nonexempt material available for examination."
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NEW SECTION. Section 46. Repealer. Sections 41-5-310 and 41-5-312, MCA, are repealed.

'NEW SECTION. Section 47. Code commissioner instructions. {1){a) The code commissioner is

instructed to renumber the following sections into Title 41, chapter &, part 1: 41-5-207, 41-5-528§,
41-5-526, 41-5-527, 41-5-528, 41-5-529, 41-5-530.

(b) The code commissioner is instructed to renumber the foilowing sections into Title 41, chapter
5, part 2. 41-5-603, 41-5-604, 41-5-605.

{c} The code commissioner is instructed to renumber sections in Title 41, chapter 5, part 3, to
achieve a logical seguence.

{d) The code commussioner is instructed to renumber the following sections into Title 41, chapter
B, part 12: 41-5-301, 41-5-304.

(e} The code commissioner is instructed to renumber the following sections into Title 41, chapter
5, part 13: 41-5-401, 41-5-402, 41-5-403.

{f} The code commissioner is instructed to renumber the following sections into Title 41, chapter
5, part 14: 41-5-202, 41-5-501, 41-5-502, 41-5-503, 41-5-511, 41-56-512, 41-5-5613, 41-5-514,
41-5-515, 41-5-524, 41-5-531, 41-5-532.

(g) The code commissioner is instructed to renumber the following sections into Title 41, chapter
5, part 15: 41-5-521, 41-5-522, 41-5-523, 41-5-533.

{h) The code commissioner is instructed to renumber the following sections into Title 41, chapter
5, part 16: 41-5-1101, 41-5-1102, 41-5-1103, 41-5-1104, 41-5-1105.

{ii The code commissioner is instructed to renumber the following sections into Title 41, chapter
5, part 17: 41-5-701, 41-5-702, 41-5-703, 41-5-704, 41-5-705, 41-5-7086.

() The code commissioner is instructed to renumber the foll;awing sections into Title 41, chapter
5, part 18: 41-5-802, 41-5.809, 41-5-810, 41-5-811, 41-5-812, 41-5-813, 41-5-814.

(k) The code commissicner is instructed to renumber the following sections into Title 41, chapter
5, part 19: 41-5-1001, 41-5-1002, 41-5-1003, 41-5-1004, 41-5-1005, 41-5-1006, 41-5-1007,
41-5-1008.

(2} The code commissioner is instructed to implement 1-11-101{2}{g){ii} by correcting any clearly
inaccurate references 10 or in sections of the Mantana Code Annotated caused by the renumbering required
by this section, including material enacted by the 55th legislature.
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NEW SECTION. Section 48. Codification instruction. (1) [Sections 12 through 14, 16, and 18

through 21] are intended to be codified as an integral part of Title 41, chapter 5, part 3, and the provisions
of Title 41, chapter 5, part 3, apply to [sections 12 through 14, 16, and 18 through 21].

(2] [Sections 6 through 8] are intended to be codified as an integral part of Title 41, chapter 5, part
12, and the provisions of Title 41, chapter 5, part 12, apply to [sections 6 through 8],

{3) [Section 9] is intended to be codified as an integral part of Title 41, ch"apter 5, part 13, and the
provisions of Title 41, chapter 5, part 13, apply to [section 9],

{4) [Section 10} is intended to be codified as an integral part of Titie 41, chapter b, part 14, and
the provisions of Title 41, chapter 5, part 14, apply to [section 10].

(5) [Sections 29 through 37] are intended to be codified as an integral part of Title 41, chapter 5,

part 15, and the provisions of Title 41, chapter 5, part 15, apply to [sections 29 through 37].

NEW SECTION. Section 49. Coordination instruction. (1) If __ Bill No. ___[LC 224} is passed

and approved and if it includes a section that amends 41-5-523(3)(b}, then the code commissioner is
instructed to compile the two provisions to retain the structure of [this act] and the substantive changes
of _ Bill No. __ [LC 224].

(2) If __ Bilt No. __ [LC 222] is passed and approved and if it includes a section that amends
41-5-523(2){b), then the code commissioner is instructed to compile the two provisions to retain the
structure of [this act] and the substantive changes of __ Bill No. _ {LC 222].

(3) IF SENATE BILL NO. 48 AND THIS BILL ARE BOTH PASSED AND APPRQVED:

{A) ANY REFERENCE IN THIS BILL TO [SECTION 29| 1S VOID, AND THE REFERENCE MUST BE

CHANGED TO REFLECT [SECTION 34} IN SENATE BILL NO. 48 IN THE SECOND READING COPY OF THE
SECOND HOUSE;

(B) ANY REFERENCE TO [SECTION 35] IN THIS BILL IS VOID, AND THE REFERENCE MUST BE

CHANGED TO REFLECT [SECTION 41] IN SENATE BILL NO. 48 IN THE SECOND READING COPY QF THE
SECOND HOUSE;

(C) ANY REFERENCE TO [SECTION 36] iN THIS BILL IS VOID, AND THE REFERENCE MUST BE

CHANGED TO REFLECT [SECTICON 391 IN SENATEBILL NO. 48 IN THE SECOND READING COPY OF THE
SECOND HOUSE;

(D)} SECTIONS AMENDING 41-5-301, 41-5-303,41-5-305, 41-5-306, AND 41-5-530, IN SENATE
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BILL NO. 48, SECOND READING COPY CF THE SECOND HOUSE ARE VOID:

(E] SECTIONS AMENDING 41-5-403, 41-5-523, 41-5-1004, AND 41-5-1104 AND [SECTIONS 29,

30, 31, 32, 33, 34, 35, 36, 37, AND 48(5)] IN THIS BILL, FIRST READING COPY, ARE VOID;

(F) THE FOLLOWING SECTIONS IN THIS BILL MUST READ AS FOLLOWS:

"Seaction 5. Section 41-5-301, MCA, is amended to read:

"41-5-301. Preliminary investigation-and-disposition inquiry -- referral of youth in need of care. {1}

Whenever the court receives information from amy an agency or person, based upon reasonable grounds,

that a youth is or appears 10 be a delinquent youth or a youth in need of supsrvisien intervention or—betrg

that the youth is subject to a court order or cansent order; and has violated the terms of an order, a

probation officer or an assessment officer shall make a preliminary inquiry into the matter,

{34+{2) If the probation officer or assessment officer determines that the facts indicate that the youth

is a youth in need of care, the matter must be immediately referred to the department of public health and

human services.
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NEW SECTION. Section 6. Preliminary inquiry -- procedure -- youth assessment. (1) In conducting

a preliminary inquiry under 41-5-301, the probation officer or assessment officer shall:

{(a) advise the youth of the youth’s rights under this chapter and the constitutions of the state of
Montana and the United States;

{b) determine whether the matter is within the jurisdiction of the court;

(c) determine, if the youth is in detention, a youth assessment center, or shelter care, whether
detention, placement in a youth assessment center, or shelter care should be continued or modified based
upon criteria set forth in 41-6-305, [section 16], and [section 47].

{2) In conducting a preliminary inquiry, the probation officer or assessment officer may:
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{al require the presence of any person relevant to the inquiry;

2 {b) reguest subpoenas from the judge to accomplish this purpose;
3 {c) require investigation of the matter by any law enforcement agency or any other appropriate
4 state or local agency;
5 {d) perform a youth assessment pursuant to [section 46].
6 {3) The probation officer or assessment officer shall colfect the following information regarding a
7 youth:
8 {a} biggraphical data;
"9 {b) a description of prior and current offenses, including c¢riminal history;
10 {c} a listing of known or suspected associates;
11 {d) any gang or drug involvement;
12 (e} field investigation data;
13 {f) motor vehicle ownership and offense data, if any;
14 {g) whether the youth is a suspect in other criminal investigations;
15 {h) history of any victimization of others by the youth;
18 {i) the youth’s status offense history;
17 {j) existence of active warrants;
18 {k} school, employment, and family histories;
19 (I} social and medical services histories;
20 (m) prior conduct in a youth detention or correctional facility, if any.
21 NEW SECTION. Section 7. Preliminary inquiry -- determinations -- release. Once relevant

22 information is secured after a preliminary inquiry under 41-5-301, the probation officer or assessment

23 officer shall:

24 {1) determine whether the interest of the public or the youth requires that further action be taken;
25 {2) terminate the inquiry upon the determination that no further action be taken; and
26 (3) release the youth immediately upon the determination that the filing ¢f a petition is not

27 authorized.
28 NEW SECTION. Section B. Preliminary inquiry -- dispositions available to probation officer. Upon
29  determining that further action is required after a preliminary inquiry under 41-5-301, the probation officer
30 or assessment officer may:
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{1} arrange infarmal disposition as provided in [section 9]; or

{2) refer the matter to the county attarney for filing a petition in youth court charging the youth
1o be a'detinquent youth or a youth in need of intervention or for filing an information in the district court
as provided in 41-5-206.

NEW SECTION. Section 9. Informal disposition. After a preliminary inguiry under 41-5-301, the

probation officer or assessmeant officer upon determining that further action is required and that referral to
the county attorney is not required may:

(1} provide counseling, refer the youth and the youth’s family to another agency providing
appropriate services, or take any other action or make any informal adjustment that does not involve
probation or detention; or

{2) provide for treatment or adjustment involving probation or other disposition authorized under
41-5-401 through 41-5-403 if the treatment or adjustment is voluntarily accepted by the youth’s parents
or guardian and the youth, if the matter is referred immediately to the county attorney for review, and if
the probation officer or assessment officer proceeds no further unless authorized by the county attorney.

NEW SECTION. Section 10. Petition -- county attornay -- procedure -- release from custody. (1)
The county attorney may apply to the youth court for permission to file a petition charging a youth to be
a delinquent youth or a youth in need of intervention, The application must be supported by evidence that
the youth court may require. If it appears that there is proba.ble cause to believe that the allegations of the
petition are true, the youth court shall grant leave to file the petition.

{2) A petition charging a youth who is held in detention or a youth assessment center must be filed
within 7 working days from the date the youth was first taken into custody or the petition must be
dismissed and the youth released unless good cause is shown to further detain the youth.

(3) If a petition is not filed under this section, the complainant and victim, if any, must be informed
by the probation officer or assessment officer of the action and the reasons for not filing and must be
advised of the right to submit the matter to the county attorney for review. The county atterney, upon
receiving a request for review, shall consider the facts, consult with the probation officer or assessment
officer, and make the final decision as to whether a petition is filed.

NEW SECTICN. Section 14. Custody -- hearing for probable cause -- determinations -- detention
-- release. (1) If, at a probable cause hearing held pursuant to [section 12], it is determined that there is

probable cause to believe that the youth is a delinquent youth or a youth in need of intervention, the court

[ Legislative
ervices - 42 - HB 114

Division



55th Legislature HB0O114.02

[ IS 7V N

having jurisdiction in the case shall determine whether the youth should be retained in custody. If the court
determines that continued custody of the youth is necessary and if the youth meets the criteria in
41-5-305, [section 18], or [section 47], the youth may be placed in a detention facility, a youth assessment
center, or a sheiter care facility as provided in [sections 18 through 21] but may not be placed in a jail or
other facility used for the confinement of adults accused or convicted of criminal offenses.

{2) If probable cause is not found or if a probable cause hearing is not held within the time specified
in [section 12], the youth must be immediately released from custody.

Section 17. Section 41-5-306, MCA, is amended to read:

"41-5-306. Rlace-oishsitercare-or-datention Limitation an placement of youth in need of care.

{2} A youth alleged to be a youth in need of care may be placed only inthefacilitiestisted—in

subsaction{1} by the department of public health and human services as provided in Title 41, chapter 3,

and may not be placed in a youth assessment center, youth detention facility, jaii, or other facility intended

or used for the confinement of adults accused or convicted of criminal otfenses,

” . I . F .l. ;
F . . | t 3

NEW SECTION. Saction 20. Ptace of shelter care. Placement in shelter care means placement in

one of the foliowing:

(1) in a licensed youth care facility as defined in 41-3-1102; or
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{2} under home arrest, with or without a monitoring device, as provided in Title 46, chapter 18,
part 10, either in the youth’s own home or in a facility described in subsection (1).

{3} All money in the account, except any amount required to be returned to federal or county
sources, is allocated to the department of public health and human services to carry out its duties under
52-1-103."

Section 40. Section 41-5-530, MCA, is amended to read:

"41-5-530. Parental contributions account -- allocation of proceeds. (1) There is a parental
contributions account in the state special revenue fund.

(2) Contributions paid by the parents and guardians of youth under 41-3-406, 43+-6-403.41-5-523

[section 356 41 of Senate Bill No. 48, second reading copy of the second house], or 41-56-524 must be

deposited in the account.

(3) All money in the account, except any amount required to be returned to federal or county
sources, is allocated to the department of public health and human services to carry out its duties under
52-1-103."

{G) THIS SECTION MUST BE PLACED IN HOUSE BiLL NC. 114 AND IS INTENDED TQ BE CODIFIED
INTITLE 41, CHAPTER 5, PART 12, AND THE PROVISIONS OF TITLE 41, CHAPTER 5, PART 12, APPLY
TO THIS SECTION:

"NEW SECTION. Section 46. Preliminary inquiry -- youth assessment. (1) The probation officer
or assessment officer may perform a youth assessment if:

{a) a youth has been referred to the youth court as an alleged youth in need of intervention with
a minimum of two misdemeanor offenses or three offenses that would not be offenses if the youth were
an adult in the past year; or

(b} the youth or the youth’s parent or guardian requests the youth assessment and both the youth
and tha parent or guardian are willing to cooperate with the assessment process.

(2) A youth assessment:

(al must be a multidisciplinary effort that may include, but is not limited to a chemical dependency
evaluation of the youth, an educational assessment of the youth, an evaluation to determine if the youth
has mental health needs, or an assessment of the need for any family-based services or other services
provided by the department of public heaith and human services or other state and local agencies. The

education component ot the youth assessment is intended to address attendance, .behavior, and
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performancs issues of the youth. The education component is not intended to interfere with the right to
attend a nonpubiic or home school that complies with 20-5-109,

{b} mustinclude a summary of the family’s strengths and needs as they relate to addressing the
youth’s behavior,;

{c) may occur in a youth's home, with or without electronic monitoring, or pursuant to 41-5-306
in a youth assessment center licensed by the department of public health and human services or in any
other entity licensed by the department of public health and human services. The county shail provide
adequate security in other licensed entities through provision of additionat staff or electronic monitoring.
The staff provided by the county must meet licensing requirements applicable to the licensed entity in
which the youth is being held.

{3) The assessment officer arranging the youth assessment shall work with the parent or guardian
of the youth to coordinate the performance of the various parts of the assessment with any providers that
may already be working with the family or providers that are chosen by the family to the extent possible
to meet the goals of the Youth Court Act.”

{H) THIS SECTION MUST BEPLACED INHOUSEBILL NO. 114 AND IS INTENDED TO BE CODIFIED

IN TITLE 41, CHAPTER 5, PART 3, AND THE PROVISIONS OF TITLE 41, CHAPTER 5, PART 3, APPLY TO

THIS SECTION:

"NEW SECTION. Section 47. Criteria for placement of youth in youth assessment centers. A

youth may be placed in a youth assessment center only if:

(1) the youth meets the requirements for placement in shelter care;

(2) the youth has not committed an act that would be a felony offense if committed by an adult;

(3) the youth needs an alternative, staff-secured site far evaluation and assessment of the youth's
need for services;

(4} the youth needs te be held accountable for the youth’s actions with structured programming;
and

(5) the youth meets qualifications as outlined by the placement guidelines that are determined by
the department and coordinated with the guidelines used by the youth placement committees.”

(I} THIS SECTION MUST BE PLACED IN HOUSE BILL NO. 114:

"NEW SECTION. Section 50. Code commissionar instruction. {1} Wherever a reference to "an

aftercare agreement” appears in House Bill No. 114, the code commissioner is directed to change it to an
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appropriate reference to "a parole agreement”.
{2) References to "an aftercare agreement” that are contained in Title 41, chapter 5, in material

enacted by the 55th legislature must be changed to "a parole agreement”.”

NEW SECTION. Section 50. Saving clause. [This act] does not affect -ights and duties that

matured, penalties that were incurred, or proceedings that were begun before [the effective date of this

act}.

NEW SECTION. Section 51. Applicability. [This act] applies to proceedings commenced after [the
effective date of this act].

-END-
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