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HOUSE Bill NO. 104 

INTRODUCED BY HAGENER 

BY REQUEST OF THE OFFICE OF PUBLIC INSTRUCTION 

HB0104.01 

5 A BILL FOR AN ACT ENTITLED: "AN ACT TRANSFERRING THE RESPONSIBILITY FOR PAYMENT OF 

6 EDUCATION COSTS FOR A STUDENT PLACED IN AN OUT-OF-STATE TREATMENT FACILITY TO THE 

7 STATE AGENCY RESPONSIBLE FOR THE PLACEMENT DECISION; AMENDING SECTIONS 20-5-316, 

8 20-5-321, 20-5-323, 20-5-324, 20-7-403, 20-7-420, AND 20-7-422, MCA; AND PROVIDING AN 

9 EFFECTIVE DATE." 

10 

11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

12 

13 Section 1. Section 20-5-316, MCA, is amended to read: 

14 "20-5-316. Out-of-state tuition -- exemption. (1) The county superintendent of schools of the 

15 county of the district of residence shall make payments from the elementary county Basie ta* for 

16 el0A1entary seheals equalization fund for children who are placed in facilities outside the state of Montana 

17 pursuant ta 20 e ;;121 But net uneter tho provisiens ef Title 20, oh apter 7, part 4. 

18 (2) The county superintendent of schools of the county of residence shall make payments from the 

19 high school county Basie si:ieoial ta11 for high seheels as i:ire¥ieteet in 20 0 334 equalization fund for children 

20 who are placed in facilities outside the state of Montana as a result of a court order or placement by a state 

21 agency. This provision does not apply to children with disabilities that are defined under the provisions of 

22 Title 20, chapter 7, part 4. 

23 (3l The provisions of this section do not apply to out-of-state placements made by state agencies 

24 pursuant to 20-7-422." 

25 

26 Section 2. Section 20-5-321, MCA, is amended to read: 

27 "20-5-321. Attendance with mandatory approval -- tuition and transportation. ( 1) An out-of-district 

28 attendance agreement that allows a child to enroll in and attend a school in a Montana school district that 

29 is outside of the child's district of residence or in a public school district of a state or province that is 

30 adjacent to the county of the child's residence is mandatory whenever: 
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1 (al tho child resides closer to the school that the child wishes to attend and more than 3 miles from 

2 the school the child would attend in tho resident district and: 

3 (il tho resident district does not provide transportation; or 

4 (ii) tho district of residence provides transportation and is not within the same county as tho child's 

5 school district of choice; 

6 (b) tho child resides in a location whore, duo to road or geographic conditions, it is impractical to 

7 attend tho school nearest the child's residence; 

8 (cl tho child is a member of a family that is required to send another child outside of the elementary 

9 district to attend high school and the child of elementary ago may more conveniently attend an elementary 

1 O school whore tho high school is located, provided that the child resides more than 3 miles from an 

11 elementary school in tho resident district or that the parent is required to move to tho elementary district 

12 where the high school is located to enroll another child in high school; 

13 Id) the child is under tho protective care of a state agency or has boon adjudicated 13y a oeurt ef 

14 competent juFisaietien ta 13e an al3usea or negleetea ehild, as defined in 41 a 102, BF to be a youth in need 

15 of supervision or a delinquent youth, as defined in 41-ei-1O3, and Aas 13eon plaeed in a lieensed yeutA earo 

16 faoility that is approved 13y tlclo department of pul3Iie healtA and human ser¥ieos and, as a result of the 

17 plaoomont, is required to attend selclool outside ef tlclo ehild's distFiet ef rosideneo; or 

18 le) tho child is required to attend school outside of tho district of residence as tho result of a 

19 placement 13y a state agenov OF 13aFent in a greu13 her'flo lisonsoa 13y tho state SF an oraor of a sourt of 

20 eompetont jurisdietien in foster care or a group home licensed by tho state. 

21 12) (a) Whenever a parent or guardian of a child, an agency of the state, or a court wishes to have 

22 a child attend a school under tho provisions of this sec:tion, tho parent or guardian, agency, or court shall 

23 complete an out-of-district attendance agreement in consultation with an appropriate official of tho district 

24 the child will attend. 

25 (bl The attendance agreement must set forth the financial obligations, if any, for costs incurred for 

26 tuition and transportation as provided in 20-5-323 and Title 20, chapter 1 O. 

27 (c) The trustees of the district of choice may waive any or all of the tuition rate, but any waiver 

28 must be applied equally to all students. 

29 (3) Except as provided in subsection (4), the trustees of the resident district and the trustees of 

30 the district of choice shall approve the out-of-district attendance agreement and notify the county 
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1 superintendent of schools of the county of the child's residence of the approval of the agreement within 

2 10 days. The county superintendent shall approve the agreement for payment under 20-5-324(5). 

3 (4) Unless the child is a child with disabilities who resides in the district, the trustees of the district 

4 where the school to be attended is located may disapprove an out-of-district attendance agreement 

5 whenever they find that, due to insufficient room and overcrowding, the accreditation of the school would 

6 be adversely affected by the acceptance of the child." 

7 

8 Section 3. Section 20-5-323, MCA, is amended to read: 

9 "20-5-323. Tuition and transportation rates. (1) Except as provided in subsections (3) aREI {~) 

1 O through (5), whenever a child has approval to attend a school outside of the child's district of residence 

11 under the provisions of 20-5-320 or 20-5-321, the basis of the rate of tuition is a flat rate for each of the 

12 15 district-size groupings determined by rule by the superintendent of public instruction by March 15 of 

13 each year, using statewide district expenditure and revenue data for the general fund, debt service fund, 

14 and retirement fund to determine the average district contribution. 

15 (2) The tuition for children with disabilities must be determined under rules adopted by the 

16 superintendent of public instruction for the calculation of tuition for special education pupils. 

17 (3) The tuition rate for out-of-district placement pursuant to 20-5-321 ( 1 ){d) and ( 1) (e) for a student 

18 without disabilities who requires a program with costs that exceed the average district costs must be 

19 determined as the actual individual costs of providing that program according to the following: 

• 20 (a) the district of attendance and the district. person, or entity responsible for the tuition payments 

21 shall approve an agreement with the district of attendance for the tuition cost; and 

22 (b) for a Montana resident student, the average district per-ANB foundation payment amount 

23 received in the year for which the tuition charges are calculated must be subtracted from the per-student 

24 program costs for a Montana resident student. 

25 (4) When a child attends a public school of another state or province er Ras eeeR plaeea av a state 

26 ageAB't' iR aR e1,1t of state resiEleRtial pregrnFR, the amount of daily tuition may not be greater than the 

27 average annual cost per student in the child's district of residence. This calculation for tuition purposes is 

28 determined by totaling all of the expenditures for all of the district budgeted funds for the preceding school 

29 fiscal year and dividing that amount by the October 1 enrollment in the preceding school fiscal year. For 

30 the purposes of this subsection, the following do not apply: 
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(a) placement of a child with disabilities pursuant to Title 20, chapter 7, part 4; 

2 

3 

4 

5 

6 

7 

8 

9 

(b) placement made in a state or province with a reciprocal tuition agreement pursuant to 

20-5-314; or 

(c) an order issued under Title 40, chapter 4, part 2. 

(5) When a child is placed by a state agency in an out-of-state residential facility, the state agency 

making the placement is responsible for the education costs resulting from the placement. 

10 

11 

-1-e+ifil The amount, if any, charged for transportation may not exceed the lesser of the average 

transportation cost per student in the child's district of residence or 21.25 cents per mile. The average 

expenditures for the district transportation fund for the preceding school fiscal year must be calculated by 

dividing the transportation fund expenditures by the October 1 enrollment for the preceding fiscal year." 

12 Section 4. Section 20-5-324, MCA, is amended to read: 

1 3 "20-5-324. Tuition report and payment provisi«>ns -- exemption. ( 1) At the close of the school term 

14 of each school fiscal year and before July 15, the trustees of a district shall report to the county 

15 superintendent: 

16 la) the name and district of residence of each child who is attending a school of the district under 

17 an approved mandatory out-of-district attendance agreement; 

18 (b) the number of days of enrollment for each child reported under the provisions of subsection 

19 ( 1 )(a); 

20 (c) the annual tuition rate for each child's tuition payment, as determined under the provisions of 

21 20-5-323, and the tuition cost for each reported child; and 

22 (d) the names, districts of attendance, and amount of tuition to be paid by the district for resident 

23 students attending public schools out of state. 

24 (2) The county superintendent shall send, as soon as practicable, the reported information to the 

25 county superintendent of the county in which a reported child resides. 

26 13) Before July 30, the county superintendent shall report the information in subsection ( 1 )Id) to 

27 the superintendent of public instruction, who shall determine the total per-ANB entitlement for which the 

28 district would be eligible if the student were enrolled in the resident district. The reimbursement amount 

29 is the difference between the actual amount paid and the amount calculated in this subsection. 

30 14) Notwithstanding the requirements of subsection (5), tuition payment provisions for 
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1 out-of-district placement of students with disabilities must be determined pursuant to Title 20, chapter 7, 

2 part 4. 

3 (5) Except as provided in subsection 16), when a child has approval to attend a school outside the 

4 child's district of residence under the provisions of 20-5-320 or 20-5-321, the district of residence shall 

5 finance the tuition amount from the district tuition fund and any transportation amount from the 

6 transportation fund. 

7 (6) When a child has mandatory approval under the provisions of 20-5-321, the tuition and 

8 transportation obligation for an elementary school child attending a school outside of the child's county of 

9 residence must be financed by the county basic tax for elementary districts, as provided in 20-9-331, for 

10 the child's county of residence or for a high school child attending a school outside the county of residence 

11 by the county basic tax for high school districts, as provided in 20-9-333, for the child's county of 

12 residence. 

13 (7) By December 31 of the school fiscal year, the county superintendent or the trustees shall pay 

14 at least one-half of any tuition and transportation obligation established under this section out of the money 

15 realized to date from the appropriate basic county tax account provided for in 20-9-334 or from the district 

16 tuition or transportation fund. The remaining tuition and transportation obligation must be paid by June 15 

17 of the school fiscal year. The payments must be made to the county treasurer in each county with a school 

18 . district that is entitled to tuition and transportation. Except as provided in subsection (9), the county 

19 treasurer shall credit tuition receipts to the general fund of a school district entitled to a tuition payment. 

20 The tuition receipts must be used in accordance with the provisions of 20-9-141. The county treasurer shall 

21 credit transportation receipts to the transportation fund of a school district entitled to a transportation 

22 payment. 

23 (8) The superintendent of public instruction shall reimburse the district of residence for the per-ANB 

24 entitlement determined in subsection (3). 

25 (9) (a) Any tuition receipts received under the provisions of Title 20, chapter 7, part 4, or 

26 20-5-323(3) for the current school fiscal year that exceed the tuition receipts of the prior year may be 

27 deposited in the district miscellaneous programs fund and must be used for that year in the manner 

28 provided for in 20-9-507 to support the costs of the program for which the tuition was received. 

29 lb) Any other tuition receipts received for the current school fiscal year that exceed the tuition 

30 receipts of the prior year may be deposited in the district miscellaneous programs fund and may be used 
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2 

3 

4 

5 

for that year in the manner provided for in that fund. For the ensuing school fiscal year, the receipts must 

be credited to the district general fund budget. 

( 10) The provisions of this section do not apply to out-of-state placements made by a state agency 

pursuant to 20-7-422." 

6 Section 5. Section 20-7-403, MCA, is amended to read: 

7 "20-7-403. Duties of superintendent of public instruction. The superintendent of public instruction 

8 shall supervise and coordinate the conduct of special uducation in the state by: 

9 ( 1) recommending to the board of public education adoption of those policies necessary to establish 

1 0 a planned and coordinated program of special education in the state; 

11 (2) administering the policies adopted by the board of public education; 

12 (3) certifying special education teachers on the basis of the special qualifications for the teachers 

13 as prescribed by the board of public education; 

14 (4) establishing procedures to be used by scl1ool district personnel in identifying children with 

15 disabilities; 

16 (5) recommending to districts the type of special education class or program needed to serve the 

17 children with disabilities of the districts and preparin9 appropriate guides for developing individualized 

18 education programs; 

19 (6) seeking for local districts appropriate interdisciplinary assistance from public and private 

20 agencies in diagnosing the special education needs of children, in planning programs, and in admitting and 

21 discharging children from those programs; 

22 (7) assisting local school districts, institutions, and other agencies in developing full-service 

23 programs for all children with disabilities; 

24 (8) approving, as they are proposed and annually after approval, those special education classes 

25 or programs that comply with the laws of the state of Montana, policies of the board of public education, 

26 and the regulations of the superintendent of public instruction; 

27 (9) providing technical assistance to district superintendents, principals, teachers, and trustees; 

28 ( 10) conducting conferences, offering advice, and otherwise cooperating with parents and other 

29 interested persons; 

30 ( 11) ensuring appropriate training and instructional material for persons appointed as surrogate 
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parents that outlines their duties toward the child, limitations on what they may do for the child, duties in 

2 relation to the child's records, sources of assistance available to the surrogate parent, and the need to seek 

3 competent legal assistance in implementing hearing or appeal procedures; 

4 ( 12) ensuring that the requirements of the Individuals With Disabilities Education Act are met and 

5 that each educational program for children with disabilities administered within the state, including each 

6 program administered by any other agency, is under the general supervision of the superintendent of public 

7 instruction, meets the education standards of the board of public education, and meets the requirements 

8 of the superintendent of public instruction, reserving to the other agencies and political subdivisions their 

9 full responsibilities for other aspects of the care of children needing special education or for providing or 

10 paying for some or all of the costs of a free appropriate public education to children with disabilities within 

1 1 the state; 

12 (13) contracting for the delivery of audiological services to those children allowed by Montana law 

13 in accordance with policies of the board of public education; and 

14 ( 14) except for those children who qualify for residential services under the Montana public mental 

15 health program pursuant to Title 53, chapter 6 1 contracting with a public school district or a private 

16 residential facility for the provision of a free appropriate public education for a child when a state agency 

17 J3laees a ehila with aisaeilities whe is in neoa el sJ3oeial eaueatien in: 

18 lal an in state resiaential faeility er ehilaren's f)S','Bhiatrie hesf)ital; er 

19 (al an eut el stMe fJUBlie seheel er f)Fi,1ate rosielential faeilit,r placed in an in-state residential facility 

20 or children's psychiatric hospital." 

Section 6. Section 20-7-420, MCA, is amended to read: 

21 

22 

23 "20-7-420. Residency requirements -- financial responsibility for special education. (1) In 

24 accordance with the provisions of 1-1-215, a child's district of residence for special education purposes 

25 is the residence of the child's parents or of the child's guardian if the parents are deceased, unless 

26 otherwise determined by the court. This applies to a child living at home, in an institution, or under foster 

27 care. If the parent has left the state, the parent's last-known district of residence is the child's district of 

28 residence. 

29 (2) The county of residence is financially responsible for tuition and transportation as established 

30 under 20-5-323 for a child with disabilities, as defined in 20-7-401, including a child who has been placed 
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1 by a state agency in a foster care or group home licensed by the state. The county of residence is not 

2 financially responsible for tuition and transportation for a child with disal3ilities who is placed by a state 

3 agency in an out-of-state public school or an out-of-state private residential facility. 

4 (3) If an eligible child, as defined in 20-7-436, is receiving inpatient treatment in an in-state 

5 residential treatment facility or children's psychiatric hospital, as defined in 20-7-436, and the educational 

6 services are provided by a public school district under the provisions of 20-7-411 or 20-7-435, the 

7 superintendent of public instruction shall reimburse the district providing the services for the negotiated 

8 amount, as established pursuant to 20-7-435(5), that represents the district's costs of providing education 

9 and related services. Payments must be made from funds appropriated for this purpose. If the negotiated 

10 amount exceeds the daily membership rate under 20-7-435(3) and any per-ANB amount of direct state aid, 

11 the superintendent of public instruction shall pay the remaining balance from available funds. However, the 

12 amount spent from available funds for this purpose may not exceed $500,000 during any biennium. 

13 (4 l UAder the flFe¥isieAs ef 20 7 1221.!l, the superintendent ef flUl3Iie instruetien shall flFOYise funss 

14 fer ti:1e eelueatien fees required te flre·,iele a free aflflFOflriate flUBlie eelueatieA for a el:1ilel witl:1 elisal3ilities 

15 whe is iA neeel ef Sfleeial edueatien anel related serYioe.s anel is fllaeeel e~• a sMte a§ene~• iA an out ef state 

16 pri·,ate resielential feoility er eut ef state flUl3Iie sel:100I, pro~•ieleel ti:1at, in eleterFAiAing the Sfleeial eElueatieA 

1 7 ser¥iees Aeeeleel fer tl:10 ehilel ,,.,.ith elisal3ilities, ti:1e distriet ef resideAee l:1as BBFAfllied witl:1 tl:10 rules 

18 proFAulgateEI unEler 20 7 102. 

19 ™Ml A state agency that makes a placement of a child with disabilities is responsible for the 

20 financial costs of room and board and the treatment of the child and the education fees required to provide 

21 a free appropriate public education that complies with the requirements of Title 20, chapter 7, part 4." 

22 

23 

24 

Section 7. Section 20-7-422, MCA, is amended to read: 

"20-7-422. Out-of-state placement of children with disabilities -- payment of costs. (1) In 

25 accordance with a placement made by persons determining an individualized education program for a child 

26 with disabilities, the trustees of a district may arrange for the attendance of the child in a special education 

27 program offered outside of the state of Montana. 

28 (2) Except as provided in subsection (3), when the persons determining the individualized education 

29 program of a child with disabilities who is in need of special education recommend placement in an 

30 out-of-state private residential facility, the trustees of the district of residence shall negotiate the amount 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

and manner of payment of all costs associated with the placement. 

(31 Whenever a child with disabilities who is in need of special education and related services is 

aelj1:1elioateel ey a eo1:1rt of soR113etoRt j1:1riselietioR to be aA a01:1sed or R□§leeteel oRilel as defineel in 41 a 102 

or a '(01:1th in Reed of s1:113er't'isien or deliRq1:1ent ·,01:1th as definoel in 41 e 103 aRd is placed by a state 

agency in an out-of-state 13riYate residential facility, the su130riRtendent of 131:1blie instruetioA state agency 

making the placement shall negetiato witR: 

(al t19o 13r0Yider fer tl9e affie1:1nt anel RlaRnor ef 13ayA1ent ef oel1:1eatioR foes eeRsistent witR t19e 

iRdiYid1:1ali20EI ed1:1oatieR 13re§raA1 detorRlinod for t19e ehild 1:1nder t19e 13r0Yisiens of 20 7 402; anel 

(el t19o state a§ORev t19at ffiakes the 13laeeFAeRt fer t19e 130rti0R ef t19e 13laeoffi□Rt easts tRat 

r013res0Rts t19e eRil1fs eel1:1eati0R 13re§raFA pay the education costs resulting from the placement. 

14) Pa.,,ffieRts fer a el9ilel wit19 disabilities as RB§Otiated in s1:1bseetien 13) must ea 13aid by the 

sui:ioriRtoRelent of i:ie1elie iRstruetien freFA tl9e state si:ieeial edl:leatien ai:i13r013riati0R The state agency shall 

place the child with disabilities in a facility that will provide the child with a free appropriate public 

education that complies with the requirements of Title 20. chapter 7. part 4." 

NEW SECTION. Section 8. Effective date. [This act] is effective July 1, 1997. 

-END-
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for HB0104, as introduced 

DESCRIPTION OF PROPOSED LEGISLATION: An act transferring the responsibility for payment of 
education costs for a student placed in an out-of-state treatment facility to the state 
agency responsible for the placement decision. 

ASSUMPTIONS: 
1. Under current law, education costs for students placed out-of-state by state 

agencies are paid from two revenue sources. If the student is a student with 
disabilities, payment is made by OPI from the state general fund appropriation 
for special education. The special education appropriation is the primary 
funding source for schools for special education. If the student is a student 
without disabilities (general education), tuition payments are deducted from 
the county equalization account prior to remittance of county equalization 
monies to the state. In both instances, the payment of education costs are 
funded from state sources. 

2. HB 104 removes the obligation of the special education appropriation and the 
county equalization account to pay for education costs for students placed out 
of state by state agencies. 

3. Special education costs for out-of-state placements since fiscal year 1992 are 
as shown below. 

FY 92 
FY 93 
FY 94 
FY 95 
FY 96 

$600,000 
$656,880 
$417,639 
$355,779 
$933,759 

4. For placements in FY95 county superintendents deducted a total of $152,128 from 
the county equalization accounts for tuition to pay for education costs 
associated with out-of-state residential placements for students without 
disabilities. Based on a sample of counties these costs are anticipated to 
increase 8% in FY96 to $164,298. 

5. The state share of total expenses incurred is based on the ratio of current 
(FY97) placements of students with disabilities made by the Department of 
Corrections (53%) and the Department of Public Health and Human Services (47%). 

6. The obligation for payment of education costs will shift to the "placing 
agency," i.e. the Department of Corrections and the Department of Public Health 
and Human Services. It is anticipated that the two departments together would 
incur additional expenses totaling $1,095,000. The share of the total expenses 
to be incurred by the Department of Corrections is 53 percent or $580,350; the 
Department of Public Health and Human Services is 47 percent or $514,650. 

7. To carry out the intent of this legislation, the appropriation in HB 2 for 
special education allowable costs will be reduced by $921,589 per year from 
$33,737,561 to $32,815,972 in each year of the 1999 biennium. 

8. Revenues collected by the state from the county equalization levies (22 and 33 
mills) will increase by $164,298 in FY98 and FY99 as county payments for out of 
state placement of students without disabilities are no longer deducted. 

liv1.fc-tir.;lt JJ.. C7stu-} W v1.3/,,uJ.,,~ 
DAVE LEWIS, BUDGET DIRECTOR TONI HAGENER, PRIMARY SPONSOR DATE 
Office of Budget and Program Planning 

Fiscal Note for HB0104, as introduced .-~ ,o.,. 



Fiscal Note Request, HB0104. as introduceg 
Page 2 
(continued) 

FISCAL IMPACT: 
Expenditures: 

Office of Public Instruction 
Department of Corrections 
Dept Public Health and Human Svs 

Total Expenditures 

Funding: 
General Fund (01) 

Revenues 
General Fund - County Equalization 

FY98 
Difference 

(921,589) 
580,350 
514.650 
164,289 

164,289 

164,289 

Net Impact on Fund Balance (revenue minus expenditure) 
General Fund 0 

FY99 
Difference 

(921,589) 
580,350 
514,650 
164,289 

164,289 

164,289 

0 

EFFECT ON COUNTY OR OTHER LOCAL REVENUES OR EXPENDITURES; County expenditures for out
of-state placements (as reported on the county treasurers report to OPI) will decrease by 
the same amount that remittances to the state treasury on the monthly county collections 
report will increase. The net fiscal impact on counties is zero. 

County superintendents will continue to account for, and deduct from the county 
equalization accounts, tuition payments for students who are attending public schools in 
other counties. 

If these funds are able to be combined with the department's "Communities Intervening in 
Delinquency" proposal in the Executive Budget, counties would have greater resources at 
their disposal to meet the needs of their own juvenile population, which would include 
out-of-state placements and associated education costs. 

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION: Payments 
out-of-state placements of students with disabilities 
special education distributions to school districts. 
schools will be more stable as they will no longer be 
of out-of-state placements. 

for education costs associated with 
will no longer be deducted from the 
Special education distributions to 
tied to the some what volatile cost 

TECHNICAL NOTES: To carry out the intent of this legislation, HB 2 will need to include 
appropriations to the Departments of Corrections and Public Health and Human Services to 
pay for the education costs associated with oc,t-of state placements. OPI's appropriation 
for special education allowable costs would be, reduced to reflect this shift in 
responsibilities. 
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APPROVED BY COM ON EDUCATION 

2 

3 

4 

HOUSE BILL NO. 104 

INTRODUCED BY HAGENER 

BY REQUEST OF THE OFFICE OF PUBLIC INSTRUCTION 

5 A BILL FOR AN ACT ENTITLED: "AN ACT TRANSFERRING THE RESPONSIBILITY FOR PAYMENT OF 

6 EDUCATION COSTS FOR A STUDENT PLACED IN AN OUT-OF-STATE TREATMENT FACILITY TO THE 

7 STATE AGENCY RESPONSIBLE FOR THE PLACEMENT DECISION; AMENDING SECTIONS 20 a 31a, 

8 20-5-321, 20-5-323, 20-5-324, 20-7-403, 20-7-420, AND 20-7-422, MCA; REPEALING SECTION 

9 20-5-316, MCA; AND PROVIDING AN EFFECTIVE DATE." 

10 

11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

12 

SeetieA 1. SeetioA 20 Ii 31 a, MCA, is amended te read: 13 

14 "20 6 310. 011t af state t11itiaA e11.emstioA. (1) Tl'lo oe1:1Aty e11,:ieriAtenaeAt of seJcieols of tJcie 

15 001,mty of tl'le distriet of rosideAee sJciall rnal1e ,:iayrneAts from tRe elemeAtary 001:1nty easio taic for 

16 olerneAtary sel'loele egualizatioA fl:lnd for eJciildreA wl'lo are plaeed in faoilities eutside the state of Montana 

17 purs1:1aAt to 20 a 321 e1:1t Rot 1:1Ader tJcie ,:irovisiens ef Title 20, eJcia,:iter 7, ,:iart 4. 

18 (21 TJcie 001:1nty s1:1,:ierintendent ef sel'loels of ti'le ee1:1nti( of resiEleAee sl'lall make payments fraffl ti'le 

19 Jciiql'I sel'lael eo1:1Aty easie speoial tau for i'ligR sei'lools as pro 11ided iA 20 Q 334 091:1alizatien fl:lnd for oi'lildren 

20 wRo are plaeod iA faoilitios outside ti'lo state of Montana as a result of a oourt ardor or plaoornont ey a state 

21 agoney. Ti'lis provision dees Rot appl•1« to el'lildren witl'I disaeilities tJciat are defined uAder tho i:iravisions ef 

22 Title 20, ehai:iter 7, part 4. 

23 (3) Tl=le pro~1isions of ti'lis sootioA do not apply to 01:1t of state slaoements made ey state aaoneias 

24 p1:1rs1:1ant to 20 7 4 22." 

25 

26 Section 1. Section 20-5-321, MCA, is amended to read: 

27 "20-5-321. Attendance with mandatory approval --tuition and transportation. ( 1) An out-of-district 

28 attendance agreement that allows a child to enroll in and attend a school in a Montana school district that 

29 is outside of the child's district of residence or in a public school district of a state or province that is 

30 adjacent to the county of the child's residence is mandatory whenever: 
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(a) the child resides closer to the school that the child wishes to attend and more than 3 miles from 

2 the school the child would attend in the resident district and: 

3 (i) the resident district does not provide transportation; or 

4 (ii) the district of residence provides transportation and is not within the same county as the child's 

5 school district of choice; 

6 (b) the child resides in a location where, due to road or geographic conditions, it is impractical to 

7 attend the school nearest the child's residence; 

8 (c) the child is a member of a family that is required to send another child outside of the elementary 

9 district to attend high school and the child of elementary age may more conveniently attend an elementary 

10 school where the high school is located, provided that the child resides more than 3 miles from an 

11 elementary school in the resident district or that the parent is required to move to the elementary district 

1 2 where the high school is located to enroll another child in high school; 

13 (d) the child is under the protective care of a state agency or has been adjudicated By a eourt of 

14 eoFRpeteRt jurisaietioR to Be aR aBusea or Re!Jleetea ehila, as aofiRoa iR 41 3 102, or to be a youth in need 

15 of supervision or a delinquent youth, as defined in 41-5-103, aRa l=las BBOR plaeoa iR a lieeRsea 1·outl=I eare 

16 faeility tl=lat is appro-..ea BY tl=le aepartFReRt ef puBlie l=lealtl=I aRa l=luFRaR serviees aRa, as a result ef tl=le 

17 plaeeFReRt, is requires to atteRa sel=lool outsiae of tl=le el=lila' s aistriet ef resiEleRee; or 

1 8 (e) the child is required to attend school outside of the district of residence as the result of a 

1 9 placement sy a state a§eRey er pareRt iR a §roup l=loFRe lieeRsea BY tl=le state er aR ereler ef a eourt of 

20 eeFRpeteRt jurisdietioR in foster care or a group home licensed by the state. 

21 (2) (a) Whenever a parent or guardian of a child, an agency of the state, or a court wishes to have 

22 a child attend a school under the provisions of this se-ction, the parent or guardian, agency, or court shall 

23 complete an out-of-district attendance agreement in consultation with an appropriate official of the district 

24 the child will attend. 

25 (b) The attendance agreement must set forth the financial obligations, if any, for costs incurred for 

26 tuition and transportation as provided in 20-5-323 and Title 20, chapter 1 O. 

27 (c) The trustees of the district of choice may waive any or all of the tuition rate, but any waiver 

28 must be applied equally to all students. 

29 (3) Except as provided in subsection (4), the trustees of the resident district and the trustees of 

30 the district of choice shall approve the out-of-district attendance agreement and notify the county 
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superintendent of schools of the county of the child's residence of the approval of the agreement within 

2 10 days. The county superintendent shall approve the agreement for payment under 20-5-324(5). 

3 (4) Unless the child is a child with disabilities who resides in the district, the trustees of the district 

4 where the school to be attended is located may disapprove an out-of-district attendance agreement 

5 whenever they find that, due to insufficient room and overcrowding, the accreditation of the school would 

6 be adversely affected by the acceptance of the child." 

7 

8 Section 2. Section 20-5-323, MCA, is amended to read: 

9 "20-5-323. Tuition and transportation rates. (1) Except as provided in subsections (3) aAeJ (4) 

10 through (5). whenever a child has approval to attend a school outside of the child's district of residence 

11 under the provisions of 20-5-320 or 20-5-321, the basis of the rate of tuition is a flat rate for each of the 

12 15 district-size groupings determined by rule by the superintendent of public instruction by March 15 of 

13 each year, using statewide district expenditure and revenue data for the general fund, debt service fund, 

14 and retirement fund to determine the average district contribution. 

15 (2) The tuition for children with disabilities must be determined under rules adopted by the 

16 superintendent of public instruction for the calculation of tuition for special education pupils. 

17 (3) The tuition rate for out-of-district placement pursuant to 20-5-321 ( 1 )(d) and ( 1 )(e) for a student 

18 without disabilities who requires a program with costs that exceed the average district costs must be 

19 determined as the actual individual costs of providing that program according to the following: 

20 (a) the district of attendance and the district, person, or entity responsible for the tuition payments 

21 shall approve an agreement with the district of attendance for the tuition cost; and 

22 (b) for a Montana resident student, the average district per-ANB foundation payment amount 

23 received in the year for which the tuition charges are calculated must be subtracted from the per-student 

24 program costs for a Montana resident student. 

25 (4) When a child attends a public school of another state or province er has beeA 19laeeeJ by a state 

26 a§BAG',' iA aA eut ef state resieJeAtial 19r0§ram, the amount of daily tuition may not be greater than the 

27 average annual cost per student in the child's district of residence. This calculation for tuition purposes is 

28 determined by totaling all of the expenditures for all of the district budgeted funds for the preceding school 

29 fiscal year and dividing that amount by the October 1 enrollment in the preceding school fiscal year. For 

30 the purposes of this subsection, the following do not apply: 
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1 la) placement of a child with disabilities pursuant to Title 20, chapter 7, part 4; 

2 I b) placement made in a state or province with a reciprocal tuition agreement pursuant to 

3 20-5-314; ef 

4 le) an order issued under Title 40, chapter 4, part 2; OR 

5 (D) OUT-OF-STATE PLACEMENT BY A STATE AGENCY. 

6 15) When a child is placed by a state agency in an out-of-state residential facility, the state agency 

7 making the placement is responsible for the education costs resulting from the placement. 

8 WJ.fil The amount, if any, charged for transportation may not exceed the lesser of the average 

9 transportation cost per student in the child's district of residence or 21.25 cents per mile. The average 

10 expenditures for the district transportation fund for the preceding school fiscal year must be calculated by 

11 dividing the transportation fund expenditures by the October 1 enrollment for the preceding fiscal year." 

12 

13 Section 3. Section 20-5-324, MCA, is amended to read: 

14 "20-5-324. Tuition report and payment provii1ions -- exemption. (1) At the close of the school term 

15 of each school fiscal year and before July 15, the trustees of a district shall report to the county 

16 superintendent: 

17 la) the name and district of residence of each child who is attending a school of the district under 

1 8 an approved mandatory out-of-district attendance agreement; 

19 lb) the number of days of enrollment for each child reported under the provisions of subsection 

20 (1 llal; 

21 (cl the annual tuition rate for each child's tuition payment, as determined under the provisions of 

22 20-5-323, and the tuition cost for each reported chilc'; and 

23 Id) the names, districts of attendance, and amount of tuition to be paid by the district for resident 

24 students attending public schools out of state. 

25 12) The county superintendent shall send, as soon as practicable, the reported information to the 

26 county superintendent of the county in which a reported child resides. 

27 13) Before July 30, the county superintendent shall report the information in subsection (1 )(d) to 

28 the superintendent of public instruction, who shall determine the total per-ANB entitlement for which the 

29 district would be eligible if the student were enrolled in the resident district. The reimbursement amount 

30 is the difference between the actual amount paid and the amount calculated in this subsection. 
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(4) Notwithstanding the requirements of subsection (51, tuition payment provisions for 

2 out-of-district placement of students with disabilities must be determined pursuant to Title 20, chapter 7, 

3 part 4. 

4 (51 Except as provided in subsection (6). when a child has approval to attend a school outside the 

5 child's district of residence under the provisions of 20-5-320 or 20-5-321, the district of residence shall 

6 finance the tuition amount from the district tuition fund and any transportation amount from the 

7 transportation fund. 

8 (6) When a child has mandatory approval under the provisions of 20-5-321, the tuition and 

9 transportation obligation for an elementary school child attending a school outside of the child's county of 

10 residence must be financed by the county basic tax for elementary districts, as provided in 20-9-331 , for 

11 the child's county of residence or for a high school child attending a school outside the county of residence 

12 by the county basic tax for high school districts, as provided in 20-9-333, for the child's county of 

1 3 residence. 

14 (7) By December 31 of the school fiscal year, the county superintendent or the trustees shall pay 

15 at least one-half of any tuition and transportation obligation established under this section out of the money 

16 realized to date from the appropriate basic county tax account provided for in 20-9-334 or from the district 

17 tuition or transportation fund. The remaining tuition and transportation obligation must be paid by June 15 

18 of the school fiscal year. The payments must be made to the county treasurer in each county with a school 

19 district that is entitled to tuition and transportation. Except as provided in subsection (9). the county 

20 treasurer shall credit tuition receipts to the general fund of a school district entitled to a tuition payment. 

21 The tuition receipts must be used in accordance with the provisions of 20-9-141. The county treasurer shall 

22 credit transportation receipts to the transportation fund of a school district entitled to a transportation 

23 payment. 

24 (8) The superintendent of public instruction shall reimburse the district of residence for the per-ANB 

25 entitlement determined in subsection (3). 

26 (9) (al Any tuition receipts received under the provisions of Title 20, chapter 7, part 4, or 

27 20-5-323(3) for the current school fiscal year that exceed the tuition receipts of the prior year may be 

28 deposited in the district miscellaneous programs fund and must be used for that ye;ir in the manner 

29 provided for in 20-9-507 to support the costs of the program for which the tuition was received. 

30 (b) Any other tuition receipts received for the current school fiscal year that exceed the tuition 
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receipts of the prior year may be deposited in the district miscellaneous programs fund and may be used 

2 for that year in the manner provided for in that fund. For the ensuing school fiscal year, the receipts must 

3 be credited to the district general fund budget. 

4 ( 10) The provisions of this section do not apply to out-of-state placements made by a state agency 

5 pursuant to 20-7-422." 

6 

7 Section 4. Section 20-7-403, MCA, is amended to read: 

8 "20-7-403. Duties of superintendent of public: instruction. The superintendent of public instruction 

9 shall supervise and coordinate the conduct of special education in the state by: 

10 ( 1) recommending to the board of public education adoption of those policies necessary to establish 

11 a planned and coordinated program of special education in the state; 

12 (2) administering the policies adopted by the board of public education; 

13 (3) certifying special education teachers on the basis of the special qualifications for the teachers 

14 as prescribed by the board of public education; 

15 (4) establishing procedures to be used by school district personnel in identifying children with 

16 disabilities; 

17 15) recommending to districts the type of special education class or program needed to serve the 

18 children with disabilities of the districts and preparing appropriate guides for developing individualized 

19 education programs; 

20 (6) seeking for local districts appropriate interdisciplinary assistance from public and private 

21 agencies in diagnosing the special education needs of children, in planning programs, and in admitting and 

22 discharging children from those programs; 

23 (7) assisting local school districts, institutions, and other agencies in developing full-service 

24 programs for all children with disabilities; 

25 (8) approving, as they are proposed and annually after approval, those special education classes 

26 or programs that comply with the laws of the state of Montana, policies of the board of public education, 

27 and the regulations of the superintendent of public instruction; 

28 (9) providing technical assistance to district superintendents, principals, teachers, and trustees; 

29 { 10) conducting conferences, offering advice, and otherwise cooperating with parents and other 

30 interested persons; 
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1 ( 11) ensuring appropriate training and instructional material for persons appointed as surrogate 

2 parents that outlines their duties toward the child, limitations on what they may do for the child, duties in 

3 relation to the child's records, sources of assistance available to the surrogate parent, and the need to seek 

4 competent legal assistance in implementing hearing or appeal procedures; 

5 ( 12) ensuring that the requirements of the Individuals With Disabilities Education Act are met and 

6 that each educational program for children with disabilities administered within the state, including each 

7 program administered by any other agency, is under the general supervision of the superintendent of public 

8 instruction, meets the education standards of the board of public education, and meets the requirements 

9 of the superintendent of public instruction, reserving to the other agencies and political subdivisions their 

10 full responsibilities for other aspects of the care of children needing special education or for providing or 

11 paying for some or all of the costs of a free appropriate public education to children with disabilities within 

1 2 the state; 

13 ( 13) contracting for the delivery of audiological services to those children allowed by Montana law 

14 in accordance with policies of the board of public education; and 

15 (14) except for those children who qualify for residential services under the Montana public mental 

16 health program pursuant to Title 53, chapter 6 1 contracting with a public school district or a private 

1 7 residential facility for the provision of a free appropriate public education for a child WAOR a state a§eRey 

18 plaoos a el:lild ,..,1itA disaililitios v,if:lo is iA Rood of spoeial oduoatioR iR: 

19 (al aR iR state FesideAtial faeility er ol:lildroA's psyeAiatrio Aespital; OF 

20 (ill aR out of state puillie sel:leol OF pFi>,<ato FosidoAtial faeility placed in an in-state residential facility 

21 or children's psychiatric hospital." 

Section 5. Section 20-7-420, MCA, is amended to read: 

22 

23 

24 "20-7-420. Residency requirements -- financial responsibility for special educatior. (1) In 

25 accordance with the provisions of 1-1-215, a child's district of residence for special education purposes 

26 is the residence of the child's parents or of the child's guardian if the parents are deceased, unless 

27 otherwise determined by the court. This applies to a child living at home, in an institution, or under foster 

28 care. If the parent has left the state, the parent's last-known district of residence is the child's district of 

29 residence. 

30 ( 2) The county of residence is financially responsible for tuition and transportation as established 
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under 20-5-323 for a child with disabilities, as defined in 20-7-401, including a child who has been placed 

2 by a state agency in a foster care or group home licensed by the state. The county of residence is not 

3 financially responsible for tuition and transportation for a child wiH1 elisaeilities who is placed by a state 

4 agency in an out-of-state public school or an out-of-state private residential facility. 

5 (3) If an eligible child, as defined in 20-7-436, is receiving inpatient treatment in an in-state 

6 residential treatment facility or children's psychiatric hospital, as defined in 20-7-436, and the educational 

7 services are provided by a public school district under the provisions of 20-7-411 or 20-7-435, the 

8 superintendent of public instruction shall reimburse the district providing the services for the negotiated 

9 amount, as established pursuant to 20-7-435(5), that represents the district's costs of providing education 

1 O and related services. Payments must be made from funds appropriated for this purpose. If the negotiated 

11 amount exceeds the daily membership rate under 20-7-435(3) and any per-ANB amount of direct state aid, 

12 the superintendent of public instruction shall pay the remaining balance from available funds. However, the 

13 amount spent from available funds for this purpose may not exceed $500,000 during any biennium. 

14 (41 Unser the previsions of 20 7 4 22(31, the sJperintenelent ef p1:1elie instr1:1etien shall previse f1:1nss 

15 fer the eel1:1eatien fees reei1:1ireel te proviele a free app repriate p1:1elie eel1:1eatien fer a ehilel with elisaeilities 

16 1,1,•ho is in neeel ef speeial eel1:1eatien ans relates serviees ans is plaeeel av a state a§enev in an 01:1t ef state 

17 private resielential faeility er 01:1t ef state p1:1elie seheel, previeleel that, in eleterfflinin§ the speeial eel1:1eation 

18 serviees neeses fer the ehilel with elisaeilities, the elistriet ef resielenee has eefflplies with the rttles 

19 prornulgateel unser 20 7 402. 

20 teti±l. A state agency that makes a placeme,nt of a child with disabilities is responsible for the 

21 financial costs of room and board and the treatment of the child 6fl6. THE STATE AGENCY THAT MAKES 

22 AN OUT-OF-STATE PLACEMENT OF A CHILD WITH DISABILITIES IS RESPONSIBLE FOR the education fees 

23 reguired to provide a free appropriate public education that complies with the requirements of Title 20, 

24 chapter 7. part 4." 

Section 6. Section 20-7-422, MCA, is amended to read: 

25 

26 

27 "20-7-422. Out-of-state placement of chil:dren with disabilities -- payment of costs. (1) In 

28 accordance with a placement made by persons determining an individualized education program for a child 

29 with disabilities, the trustees of a district may arrange for the attendance of the child in a special education 

30 program offered outside of the state of Montana. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

12) Except as provided in subsection (3), when the persons determining the individualized education 

program of a child with disabilities who is in need of special education recommend placement in an 

out-of-state private residential facility, the trustees of the district of residence shall negotiate the amount 

and manner of payment of all costs associated with the placement. 

13) Whenever a child with disabilities who is in need of special education and related services i-s 

adj1,1dioated a·; a 001,1rt of ooFnpotoAt j1,1FisaiotioA to se aA as1,1ses or Aogleetee ehile as EiefiAeEi iA 41 3 102 

or a yo1,1th iA Aeee of s1,1pervisioA or deliAElbleAt yo1,1th as defiAed iA 41 6 103 aAB is placed by a state 

agency in an out-of-state pFivato residential facility, the stiporiAtoAdoAt of p1,1slie iAstr1,1etioA state agency 

making tho placement shall Aegotiato with: 

(al tho prnvisoF for the aFAet1At aAB FAaAAor of pa~·FAeAt of ed1,1eatioA foes eeAsisteAt with the 

iAEiivid1,1aliled ed1,1eatioA prograFA EiotorFRiAod foF tho ohild bl Ader the pro·,·isioAs of 20 7 4 02; and 

(el tho state agenoy that FAakes the plaoeFAent for tho portion of the plaoeFAeAt oosts that 

represents the ehild's od1,1eation prngraFR pay the education costs resulting from the placement. 

(4) f2ayFnents for a ehild with disaeilitios as negotiated in s1,10soetion (3) rn1,1st ee paid ey the 

s1,1periAteAdent of p1,10lie instmetioA froFA the state speeial ed1,1oatioA appropriation The state agency shall 

place the child with disabilities in a facility that will provide the child with a free appropriate public 

education that complies with the reguiremonts of Title 20, chapter 7, part 4." 

NEW SECTION. SECTION 7. REPEALER. SECTION 20-5-316, MCA, IS REPEALED. 

NEW SECTION. Section 8. Effective date. [This act] is effective July 1, 1997. 

-END-
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HOUSE BILL NO. 104 

INTRODUCED BY HAGENER 

BY REQUEST OF THE OFFICE OF PUBLIC INSTRUCTION 

HB0104.02 

5 A BILL FOR AN ACT ENTITLED: "AN ACT TRANSFERRING THE RESPONSIBILITY FOR PAYMENT OF 

6 EDUCATION COSTS FOR A STUDENT PLACED IN AN OUT-OF-STATE TREATMENT FACILITY TO THE 

7 STATE AGENCY RESPONSIBLE FOR THE PLACEMENT DECISION; AMENDING SECTIONS ;we 616, 

8 20-5-321, 20-5-323, 20-5-324, 20-7-403, 20-7-420, AND 20-7-422, MCA; REPEALING SECTION 

9 20-5-316. MCA; AND PROVIDING AN EFFECTIVE DATE." 

10 

11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

THERE ARE NO CHANGES IN THIS BllL AND IT WILL NOT BE 
REPRINTED. PLEASE REFER TO SECOND READING COPY 
(YELLOW) FOR COMPLETE TEXT .. 

- 1 - HB 104 
THIRD READING 



55th Legislature 

HOUSE BILL NO. 104 

INTRODUCED BY HAGENER 

HB0104.03 

APPROVED BY COM ON EDUCATION 
AND CULTURAL RESOURCES 

2 

3 BY REQUEST OF THE OFFICE OF PUBLIC INSTRUCTION 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT TRANSFERRING THE RESPONSIBILITY FOR PAYMENT OF 

6 EDUCATION COSTS FOR A STUDENT PLACED IN AN OUT-OF-STATE TREATMENT FACILITY TO THE 

7 STATE AGENCY RESPONSIBLE FOR THE PLACEMENT DECISION; AMENDING SECTIONS 20 e 316, 

8 20-5-321, 20-5-323, 20-5-324, 20-7-403, 20-7-420, AND 20-7-422, MCA; REPEALING SECTION 

9 20-5-316, MCA; AND PROVIDING AN EFFECTIVE DATE." 

10 

11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

12 

SeetieR 1. SeotioR 20 6 31 e, MCA, is ameRded te read: 13 

14 "20 6 31e. 011t ef state t11itiaR e11emptiaR. (1) The ee1:1Rty s11pefiRteRdeRt ef sohools of the 

15 0011Rty of tho distriot of resideRso shall R1ake paymeRts from tho oloR1eRtary oo,rnty aasie taic fer 

16 eloR1eRtary sotrnels eaualizatien tune fer ohildren 'A1ho are 13laeed in taeilities outside the state of MeMana 

17 purnuant to 20 6 321 aut not under the pF0\1isions ef Title 20, ohapter 7, part 4. 

18 (2) The eount',' suporinteReent of seheels of the eount'y' af residenee shall R1ake pa•;ments from the 

19 hiah sohoel oounty aasio speeial taH fer high sehools as pro11ideEJ in 20 9 334 eaualization fund for ohildren 

20 who me plaeed in faeilities outside the state of Montana as a result of a oocirt order or placement b•; a state 

21 ageRcy. This provisien dees not apply te ehildren ,,.,,ith aisabilities that are eefined unaer the provisions of 

22 Title 20, chapter 7, part 4. 

23 j31 The 0re\1isiens of this section de net asslv te out et state slaeements made bv state a§encies 

24 scirsuant te 20 7 122." 

25 

26 Section 1. Section 20-5-321, MCA, is amended to read: 

27 "20-5-321. Attendance with mandatory approval --tuition and transportation. ( 1 l An out-of-district 

28 attendance agreement that allows a child to enroll in and attend a school in a Montana school district that 

29 is outside of the child's district of residence or in a public school district of a state or province that is 

30 adjacent to the county of the child's residence is mandatory whenever: 
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(a) the child resides closer to the school that the child wishes to attend and more than 3 miles from 

2 the school the child would attend in the resident district and: 

3 (ii the resident district does not provide transportation; or 

4 (ii) the district of residence provides transportation and is not within the same county as tho child's 

5 school district of choice; 

6 (b) the child resides in a location where, due to ·oad or geographic conditions, it is impractical to 

7 attend tho school nearest the child's residence; 

8 (c) the child is a member of a family that is roquiri~d to send another child outside of the elementary 

9 district to attend high school and the child of elementary age may more conveniently attend an elementary 

10 school whore the high school is located, provided that the child resides more than 3 miles from an 

11 elementary school in tho resident district or that tho parent is required to move to the elementary district 

12 where the high school is located to enroll another child in high school; 

13 (d) tho child is under tho protective care of a state agency or has been adjudicated El'/ a oourt ef 

14 e0ffl13eteAt juriselietioA to ee aA aelclseel or AO€jloeteel ei'lilel, as elefiAeel iA 41 3 102, or to be a youth in need 

1 5 of supervision or a delinquent youth, as defined in 41-5-103, ans i'las see A 13laeeel iA a lieeAseel yolcltA eare 

16 faeilit•r ti'lat is a1313r0..,eel e•,· tho elo13artm0At ef 13uelie health aAel human sorviees anei, as a result of the 

17 13laeem0At, is requires to atlenel sei'leel eutsiele of the ehilel's elistriot of resieleAee; or 

18 (e) the child is required to atten.d school outside of the district of residence as the result of a 

19 placement ey a state a€jBAO'/ or 13areAt iA a §FOUfl home lieoAseel B'/ the state or an erelor sf a ssurt of 

20 sofft13eteAt juriselietion in foster care or a group homo licensed by the state. 

21 121 (a) Whenever a parent or guardian of a child, an agency of the state, or a court wishes to have 

22 a child attend a school under the provisions of this section, the parent or guardian, agency, or court shall 

23 complete an out-of-district attendance agreement in cons1Jltation with an appropriate official of the district 

24 the child will attend. 

25 (b) The attendance agreement must set forth the financial obligations, if any, for costs incurred for 

26 tuition and transportation as provided in 20-5-323 and Title 20, chapter 1 O. 

27 le) The trustees of the district of choice may wi;1ive any or all of the tuition rate, but any waiver 

28 must be applied equally to all students. 

29 (3) Except as provided in subsection (4), the trustees of the resident district and the trustees of 

30 the district of choice shall approve the out-of-district attendance agreement and notify the county 
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superintendent of schools of the county of the child's residence of the approval of the agreement within 

2 10 days. The county superintendent shall approve the agreement for payment under 20-5-324( 5). 

3 (4) Unless the child is a child with disabilities who resides in the district, the trustees of the district 

4 where the school to be attended is located may disapprove an out-of-district attendance agreement 

5 whenever they find that, due to insufficient room and overcrowding, the accreditation of the school would 

6 be adversely affected by the acceptance of the child." 

7 

8 Section 2. Section 20-5-323, MCA, is amended to read: 

9 "20-5-323. Tuition and transportation rates. ( 1) Except as provided in subsections (3) and I 4) 

1 O through (5), whenever a child has approval to attend a school outside of the child's district of residence 

11 under the provisions of 20-5-320 or 20-5-321, the basis of the rate of tuition is a flat rate for each of the 

12 15 district-size groupings determined by rule by the superintendent of public instruction by March 15 of 

13 each year, using statewide district expenditure and revenue data for the general fund, debt service fund, 

14 and retirement fund to determine the average district contribution. 

15 (2) The tuition for children with disabilities must be determined under rules adopted by the 

16 superintendent of public instruction for the calculation of tuition for special education pupils. 

17 (3) The tuition rate for out-of-district placement pursuant to 20-5-321 (1 )(d) and (1 )(e) for a student 

18 without disabilities who requires a program with costs that exceed the average district costs must be 

19 determined as the actual individual costs of providing that program according to the following: 

20 (a) the district of attendance and the district, person, or entity responsible for the tuition payments 

21 shall approve an agreement with the district of attendance for the tuition cost; and 

22 (b) for a Montana resident student, the average district per-ANB foundation payment amount 

23 received in the year for which the tuition charges are calculated must be subtracted from the per-student 

24 program costs for a Montana resident student. 

25 (4) When a child attends a public school of another state or province er Ras been plaeed by a state 

26 agene~· in an eut ef state residential pre!jraffi, the amount of daily tuition may not be greater than the 

27 average annual cost per student in the child's district of residence. This calculation for tuition purposes is 

28 determined by totaling all of the expenditures for all of the district budgeted funds for the preceding school 

29 fiscal year and dividing that amount by the October 1 enrollment in the preceding school fiscal year. For 

30 the purposes of this subsection, the following do not apply: 
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(al placement of a child with disabilities pursuant to Title 20, chapter 7, part 4; 

2 

3 

4 

5 

6 

7 

8 

9 

(bl placement made in a state or province with a reciprocal tuition agreement pursuant to 

20-5-314; &f 

(cl an order issued under Title 40, chapter 4, part 2; OR 

(D) OUT-OF-STATE PLACEMENT BY A STATE AGENCY. 

(5) When a child is placed by a state agency in an out-of-state residential facility, the state agency 

making the placement is responsible for the education costs resulting from the placement. 

10 

11 

12 

4&Hfil The amount, if any, charged for transportation may not exceed the lesser of the average 

transportation cost per student in the child's district of residence or 21.25 cents per mile. The average 

expenditures for the district transportation fund for the preceding school fiscal year must be calculated by 

dividing the transportation fund expenditures by the October 1 enrollment for the preceding fiscal year." 

13 Section 3. Section 20-5-324, MCA, is amended to read: 

14 "20-5-324. Tuition report and payment provisions -- exemption. ( 1 l At the close of the school term 

15 of each school fiscal year and before July 15, the trustees of a district shall report to the county 

16 superintendent: 

17 (a) the name and district of residence of each child who is attending a school of the district under 

18 an approved mandatory out-of-district attendance agreement; 

19 (bl the number of days of enrollment for each child reported under the provisions of subsection 

20 (1 )(a); 

21 (cl the annual tuition rate for each child's tuition payment, as determined under the provisions of 

22 20-5-323, and the tuition cost for each reported child; and 

23 (d) the names, districts of attendance, and amount of tuition to be paid by the district for resident 

24 students attending public schools out of state. 

25 (2l The county superintendent shall send, as soon as practicable, the reported information to the 

26 county superintendent of the county in which a reported child resides. 

27 (3l Before July 30, the county superintendent shall report the information in subsection (1)(dl to 

28 the superintendent of public instruction, who shall determine the total per-ANB entitlement for which the 

29 district would be eligible if the student were enrolled in the resident district. The reimbursement amount 

30 is the difference between the actual amount paid and the, amount calculated in this subsection. 
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1 (4) Notwithstanding the requirements of subsection 15), tuition payment provisions for 

2 out-of-district placement of students with disabilities must be determined pursuant to Title 20, chapter 7, 

3 part 4. 

4 (5) Except as provided in subsection (6), when a child has approval to attend a school outside the 

5 child's district of residence under the provisions of 20-5-320 or 20-5-321, the district of residence shall 

6 finance the tuition amount from the district tuition fund and any transportation amount from the 

7 transportation fund. 

8 (61 When a child has mandatory approval under the provisions of 20-5-321, the tuition and 

9 transportation obligation for an elementary school child attending a school outside of the child's county of 

10 residence must be financed by the county basic tax for elementary districts, as provided in 20-9-331, for 

11 the child's county of residence or for a high school child attending a school outside the county of residence 

12 by the county basic tax for high school districts, as provided in 20-9-333, for the child's county of 

13 residence. 

14 (7) By December 31 of the school fiscal year, the county superintendent or the trustees shall pay 

1 5 at least one-half of any tuition and transportation obligation established under this section out of the money 

16 realized to date from the appropriate basic county tax account provided for in 20-9-334 or from the district 

17 tuition or transportation fund. The remaining tuition and transportation obligation must be paid by June 15 

18 of the school fiscal year. The payments must be made to the county treasurer in each county with a school 

19 district that is entitled to tuition and transportation. Except as provided in subsection (9), the county 

20 treasurer shall credit tuition receipts to the general fund of a school district entitled to a tuition payment. 

21 The tuition receipts must be used in accordance with the provisions of 20-9-141. The county treasurer shall 

22 credit transportation receipts to the transportation fund of a school district entitled to a transportation 

23 payment. 

24 (8) The superintendent of public instruction shall reimburse the district of residence for the per-ANB 

25 entitlement determined in subsection (3). 

26 19) (a) Any tuition receipts received under the provisions of Title 20, chapter 7, part 4, or 

27 20-5-323(3) for the current school fiscal year that exceed the tuition receipts of the prior year may be 

28 deposited in the district miscellaneous programs fund and must be used for that year in the manner 

29 provided for in 20-9-507 to support the costs of the program for which the tuition was received. 

30 (b) Any other tuition receipts received for the current school fiscal year that exceed the tuition 

I legisl!'tive 
\~rv,ces 
\!!!Vision 

- 5 - HB 104 



5 5th Legislature HB0104.03 

1 

2 

3 

4 

5 

6 

receipts of the prior year may be deposited in the district miscellaneous programs fund and may be used 

for that year in the manner provided for in that fund. For the ensuing school fiscal year, the receipts must 

be credited to the district general fund budget. 

110) The provisions of this section do not apply to out-of-state placements made by a state agency 

pursuant to 20-7-422." 

7 Section 4. Section 20-7-403, MCA, is amended to read: 

8 "20-7-403. Duties of superintendent of public instruction. The superintendent of public instruction 

9 shall supervise and coordinate the conduct of special education in the state by: 

1 0 ( 1) recommending to the board of public education adoption of those policies necessary to establish 

11 a planned and coordinated program of special education in the state; 

1 2 (2) administering the policies adopted by the board of public education; 

1 3 (3) certifying special education teachers on the basis of the special qualifications for the teachers 

14 as prescribed by the board of public education; 

15 (4) establishing procedures to be used by school district personnel in identifying children with 

16 disabilities; 

1 7 (5) recommending to districts the type of special education class or program needed to serve the 

18 children with disabilities of the districts and preparing appropriate guides for developing individualized 

19 education programs; 

20 (6) seeking for local districts appropriate interdisciplinary assistance from public and private 

21 agencies in diagnosing the special education needs of children, in planning programs, and in admitting and 

22 discharging children from those programs; 

23 (7) assisting local school districts, institutions, and other agencies in developing full-service 

24 programs for all children with disabilities; 

25 (8) approving, as they are proposed and annually after approval, those special education classes 

26 or programs that comply with the laws of the state of Montana, policies of the board of public education, 

27 and the regulations of the superintendent of public instruction; 

28 (9) providing technical assistance to district superintendents, principals, teachers, and trustees; 

29 (10) conducting conferences, offering advice, and otherwise cooperating with parents and other 

30 interested persons; 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

( 11) ensuring appropriate training and instructional material for persons appointed as surrogate 

parents that outlines their duties toward the child, limitations on what they may do for the child, duties in 

relation to the child's records, sources of assistance available to the surrogate parent, and the need to seek 

competent legal assistance in implementing hearing or appeal procedures; 

(121 ensuring that the re1:1uirements of the Individuals With Disabilities Education Act are met and 

that each educational program for children with disabilities administered within the state, including each 

program administered by any other agency, is under the general supervision of the superintendent of public 

instruction, meets the education standards of the board of public education, and meets the requirements 

of the superintendent of public instruction, reserving to the other agencies and political subdivisions their 

full responsibilities for other aspects of the care of children needing special education or for providing or 

paying for some or all of the costs of a free appropriate public education to children with disabilities within 

the state; 

( 13) contracting for the delivery of audiological services to those children allowed by Montana law 

in accordance with policies of the board of public education; and 

( 14) except for those children who qualify for residential services under the Montana public mental 

health program pursuant to Title 53, chapter 6, contracting with a public school district or a private 

residential facility for the provision of a free appropriate public education for a child when a state agenc~· 

13laees a ehilEI y,•ith Elisal:lilities 1Nhe is in neeEI ef s13eeial eE11:1eatien in: 

(a) an in state resiElential faeility er ehilElren's 13s•,·ehiatrie hes13ital; er 

(131 an e1:1t ef state 131:1elie soheel er 13rivate resiElential faeilit>,· placed in an in-state residential facility 

or children's psychiatric hospital." 

Section 5. Section 20-7-420, MCA, is amended to read: 

"20-7-420. Residency requirements -- financial responsibility for special education. (1) In 

25 accordance with the provisions of 1-1-215, a child's district of residence for special education purposes 

26 is the residence of the child's parents or of the child's guardian if the parents are deceased, unless 

27 otherwise determined by the court. This applies to a child living at home, in an institution, or under foster 

28 care. If the parent has left the state, the parent's last-known district of residence is the child's district of 

29 residence. 

30 (21 The county of residence is financially responsible for tuition and transportation as established 
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1 under 20-5-323 for a child with disabilities, as defined in 20-7-401, including a child who has been placed 

2 by a state agency in a foster care or group home licensed by the state. The county of residence is not 

3 financially responsible for tuition and transportation for a child • ...,ith eisabilities who is placed by a state 

4 agency in an out-of-state public school or an out-of-state private residential facility. 

5 (3) If an eligible child, as defined in 20-7-436, is receiving inpatient treatment in an in-state 

6 residential treatment facility or children's psychiatric hospital, as defined in 20-7-436, and the educational 

7 services are provided by a public school district under the provisions of 20-7-411 or 20-7-435, the 

8 superintendent of public instruction shall reimburse the district providing the services for the negotiated 

9 amount, as established pursuant to 20-7-435(5), that represents the district's costs of providing education 

10 and related services. Payments must be made from funds appropriated for this purpose. If the negotiated 

11 amount exceeds the daily membership rate under 20-7-4a5(3) and any per-ANB amount of direct state aid, 

12 the superintendent of public instruction shall pay the remaining balance from available funds. However, the 

13 amount spent from available funds for this purpose may not exceed $500,000 during any biennium. 

14 ( 4) UR a er the 13rovisieAs ef 2Q 7 4 22(;3), the su13eriAteAdeAt ef 13ublio iAstruetieA shall 13re·fide fuAds 

15 fer the edueatieA fees required to 13re,..ide a free a1313re13riate 13ublie eeuoatieA for a ohild with disabilities 

16 whe is iA Aeed of s13eeial edueatioA aAe related ser>tiees E1Ad is 13laeed l:ly a state a§eAe•r iA aA out of state 

17 13ri¥ate resideAtial faeility er eut ef state 13ulllie seheel, 13re¥ided that, iA deterFAiAiAg the s13eeial eeueatioA 

18 serviees needed for the ehild '""'ith eisabilities, the disHiet ef resieenee has eeffl13lied with the rules 

19 13romul§ateel uneler 20 7 4 02. 

20 ™i.1l. A state agency that makes a placement of a child with disabilities is responsible for the 

21 financial costs of room and board and the treatment of th,~ child aAe. THE STATE AGENCY THAT MAKES 

22 AN OUT-OF-STATE PLACEMENT OF A CHILD WITH OISAl3ILITIES IS RESPONSIBLE FOR the education fees 

23 required to provide a free appropriate public education that complies with the requirements of Title 20, 

24 chapter 7, part 4." 

Section 6. Section 20-7-422. MCA, is amended to read: 

25 

26 

27 "20-7-422. Out-of-state placement of children with disabilities -- payment of costs. (1) In 

28 accordance with a placement made by persons determining an individualized education program for a child 

29 with disabilities, the trustees of a district may arrange for the attendance of the child in a special education 

30 program offered outside of the state of Montana. 
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(2) Except as provided in subsection (3), when the persons determining the individualized education 

2 program of a child with disabilities who is in need of special education recommend placement in an 

3 out-of-state private residential facility, the trustees of the district of residence shall negotiate the amount 

4 and manner of payment of all costs associated with the placement. 

5 (3) Whenever a child with disabilities who is in need of special education and related services is 

6 adjudieated bv a eomt of eompetent jurisdietion to be an abused or ne§leeted eRild as defined in 41 a 102 

7 or a voutR in need of supervision or delinquent youtR as defined in 4 1 e 1 oa and is placed by a state 

8 agency in an out-of-state pri\1ato residential facility, the superintendent of 13ublie instruetion state agency 

9 making the placement shall negotiate witR: 

10 (al tRe provider for tf:lo amount and manner of pavmont of edueation fees eonsistent witR tRe 

11 indi'<'idualii!ed edueation pre1:1ram determined for tt:lo et:lild under tt:lo pre1,1isions of 20 7 402; and 

12 (bl tRo state agonov tt:lat FRalEos tRo plaoeFRent fer tRe portion of tf:le 13laeeFRent easts tRat 

13 rewesents tRo eRild's odueation prograFR pay the education costs resulting from the placement. 

14 (4) PavFRents for a ef:lild witR Elisabilitios as ne§otiatee in subsoetion (3l must so paid ey tRe 

15 su13orinteneont of puelie instruetion J:roFR tRo state spooial 0El1::1oation appro13riation The state agency shall 

16 place the child with disabilities in a facility that will provide the child with a free appropriate public 

1 7 education that complies with the requirements of Title 20, chapter 7 1 part 4." 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

NEW SECTION. SECTION 7. REPEALER. SECTION 20-5-316, MCA, IS REPEALED. 

NEW SECTION. SECTION 8. COORDINATION INSTRUCTION. IF HOUSE BILL NO. 2 DOES NOT 

INCLUDE APPROPRIATIONS TO THE DEPARTMENT OF CORRECTIONS AND TO THE DEPARTMENT OF 

PUBLIC HEALTH AND HUMAN SERVICES TO PAY FOR THE EDUCATION COSTS ASSOCIATED WITH 

OUT-OF-STATE EDUCATION PLACEMENTS, THEN [THIS ACT] IS VOID. 

NEW SECTION. Section 9. Effective date. [This act] is effective July 1, 1997. 
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for HB0104, reference bill 

DESCRIPTION OF PROPOSED LEGISLATION: An act transferring the responsibility for payment of 
education costs for a student placed in an out-of-state treatment facility to the state 
agency responsible for the placement decision. 

ASSUMPTIONS: 
1. Under current law, education costs for students placed out-of-state by state 

agencies are paid from two revenue sources. If the student is a student with 
disabilities, payment is made by OPI from the state general fund appropriation 
for special education. The special education appropriation is the primary 
funding source for schools for special education. If the student is a student 
without disabilities (general education), tuition payments are deducted from 
the county equalization account prior to remittance of county equalization 
monies to the state. In both instances, the payment of education costs are 
funded from state sources. 

2. HB 104 removes the obligation of the special education appropriation and the 
county equalization account to pay for education costs for students placed out 
of state by state agencies. 

3. Special education costs for out-of-state placements since fiscal year 1992 are 
as shown below. 

FY 92 
FY 93 
FY 94 
FY 95 
FY 96 

$600,000 
$656,880 
$417,639 
$355,779 
$933,759 

4. For placements in FY95 county superintendents deducted a total of $152,128 from 
the county equalization accounts for tuition to pay for education costs 
associated with out-of-state residential placements for students without 
disabilities. Based on a sample of counties these costs are anticipated to 
increase 80% in FY96 to $273,830. 

5. The state share of total expenses incurred is based on the ratio of current 
IFY97) placements of students with disabilities made by the Department of 
Corrections (53%) and the Department of Public Health and Human Services 147%). 

6. The obligation for payment of education costs will shift to the "placing 
agency," i.e. the Department of Corrections and the Department of Public Health 
and Human services. It is anticipated that the two departments together would 
incur additional expenses totaling $1,095,000. The share of the total expenses 
to be incurred by the Department of Corrections is 53 percent or $580,350; the 
Department of Public Health and Human Services is 47 percent or $514,650. 

7. To carry out the intent of this legislation, the appropriation in HB 2 for 
special education allowable costs will be reduced by $812,057 in each year of 
the 1999 biennium. 

8. Revenues collected by the state from the county equalization levies 122 and 33 
mills) will increase by $273,830 in FY98 and FY99 as county payments for cut of 
state placement of students without disabilities are no longer deducted. 

a,~. '(&«,,.· 64~ 3-11- rt 
TONI HAGENER, PRI ¥SPONSOR DATE 

Fiscal Note for HB0104, as introduced , I ~ I) 
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Fiscal Note Request, HB0104. as introduced 
Page 2 
(continued) 

FISCAL IMPACT: 
Expenditures: 

Office of Public Instruction 
Department of Corrections 
Dept Public Health and Human Svs 

Total Expenditures 

Funding· 
General Fund (011 

Revenues 
General Fund - County Equalization 

FY98 
Difference 

(812,057) 
580,350 
514,650 
273,830 

273,830 

273,830 

Net Impact on Fund Balance (revenue minus expenditure) 
General Fund 0 

FY99 
Difference 

(812,057) 
580,350 
514.650 
273,830 

273,830 

273,830 

0 

EFFECT ON COUNTY OR OTHER LOCAL REVENUES OR EXPENDITURES: 
of-state placements (as reported on the county treasurers 
the same amount that remittances to the state treasury on 
report will increase. The net fiscal impact on counties 

County expenditures for out
report to OPI) will decrease by 
the monthly county collections 

is zero. 

County superintendents will continue to account for, and deduct from the county 
equalization accounts, tuition payments for students who are attending public schools in 
other counties. 

If these funds are able to be combined with the department's "Communities Intervening in 
Delinquency" proposal in the Executive Budget, counties would have greater resources at 
their disposal to meet the needs of their own juvE,nile population, which would include 
out-of-state placements and associated education costs. 

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION: PaymEmts 
out-of-state placements of students with disabilities 
special education distributions to school districts. 
schools will be more stable as they will no longer be 
of out-of-state placements. 

for education costs associated with 
will no longer be deducted from the 
Special education distributions to 
tied to the some what volatile cost 

TECHNICAL NOTES: To carry out the intent of this legislation, HB 2 will need to include 
appropriations to the Departments of Corrections and Public Health and Human Services to 
pay for the education costs associated with out-of state placements. OPI's appropriation 
for special education allowable costs would be reciuced to reflect this shift in 
responsibilities. 
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HOUSE BILL NO. 104 

INTRODUCED BY HAGENER 

BY REQUEST OF THE OFF:CE OF PUBLIC INSTRUCTION 

HB0104.03 

5 A BILL FOR AN ACT ENTITLED: "AN ACT TRANSFERRING THE RESPONSIBILITY FOR PAYMENT OF 

6 EDUCATION COSTS FOR A STUDENT PLACED IN AN OUT-OF-STATE TREATMENT FACILITY TO THE 

7 STATE AGENCY RESPONSIBLE FOR THE PLACEMENT DECISION; AMENDING SECTIONS 20 § 316, 

8 20-5-321, 20-5-323, 20-5-324, 20-7-403, 20- 7-420, AND 20- 7-422, MCA; REPEALING SECTION 

9 20-5-316, MCA; AND PROVIDING AN EFFECTIVE DATE." 

10 

11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

12 

SeetioA 1. SoetioA 20 6 316, MG/\, is aFAeneleel to reael: 13 

14 "20 Ii 31&. Out of state tuitioA e11emptioA. {1) Hie eounty SUJlOFintenelent of sohools of the 

15 county of the elistfiot of rosieleneo shall FAako JlayFAonts froFA tho oloFAontary oounty bas10 ta,c for 

16 oleFAontary seAools equalization funs for ohilelron who are Jllaeoel in faoilitios outsiele tho state of Montana 

17 JlUrsuant to 20 Ii 321 But not uneler tAe JlfOvisions of Title 20, ohaJltOf 7, Jjart 1. 

18 {21 Tho eounty SUJlOFinteneent of seAools of the eounty of resieloneo shall R1al10 JjayFAents froF11 the 

19 hi§h seAool oount}' Basio spooial ta,c for Aigh schools as JlF0 11ieoe in 20 Q 334 equalization funs for eAilelren 

20 who are Jllaeoe in facilities outsielo ti'lo state of Montana as a result of a eeurt oreler or JllaeeFAent By a state 

21 a§ene.,·. TAis JlFOvision eleos net appl•r to eAileren with elisabilities that are eefineel uneer the Jlro·,isions of 

22 Title 20, eh □ JltOf 7, Jlaft 1. 

23 13) Tho pro~•isions of tAis seotion elo not apply to out of state plaeoFAonts FAaelo B'J' state □ Ejeneies 

24 pursuant to 20 7 122." 

25 

26 Section 1. Section 20-5-321, MCA, is amended to road: 

27 "20-5-321. Attendance with mandatory approval•- tuition and transportation. ( 1) An out-of-district 

28 attendance agreement that allows a child to enroll in and attend a school in a Montana school district that 

29 is outside of tho child's district of residence or in a public school district of a state or province that is 

30 adjacent to tho county of the child's residence is mandatory whenever: 
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(a) the child resides closer to the school that the child wishes to attend and more than 3 miles from 

2 the school the child would attend in the resident distric1: and: 

3 (i) the resident district does not provide transportation; or 

4 (ii 1 the district of residence provides transportation and is not within the same county as the child's 

5 school district of choice; 

6 (b) the child resides in a location where, due to road or geographic conditions, 1t is impractical to 

7 attend the school nearest the child's residence; 

8 (c) the child is a member of a family that is required to send another child outside of the elementary 

9 district to attend high school and the child of elementary age may more conveniently attend an elementary 

1 0 school where the high school is located, provided that the child resides more than 3 miles from an 

11 elementary school in the resident district or that the parent is required to move to the elementary district 

12 where the high school is located to enroll another child in high school; 

13 (d) the child is under the protective care of a state agency or has been adjudicated b•; a eeurt sf 

14 eeFApetent juriselietien ts be an abuseel er ne!Jleeteel el:lilel, as elefineel in 41 3 102, er to be a youth in need 

15 of supervision or a delinquent youth, as defined in 41-5-103, anel l:las been plaeeel in a Ii senses )'Buth eare 

16 faeilit'( tl:lat is appre¥es bv tl:le separtFAent sf publie l:loaltl:l ans huFAan sor¥iaes ans, as a result sf the 

17 plaeeFAent, is re~uireel te anenel sel:leel eutsiele of tl:le ehilel's distriet el resiElenee; or 

18 (e) the child is required to atterid school outside of the district of residence as the result of a 

19 placement av a state a!'lenev er parent in a !Jreup ROR'l0 lieenseEI a•; tl:le state er an erEler sf a eeurt ef 

20 eeFApetent jurisdietien in foster care or a group home licensed by the state. 

21 (2) (a) Whenever a parent or guardian of a child, an agency of the state, or a court wishes to have 

22 a child attend a school under the provisions of this section, the parent or guardian, agency, or court shall 

23 complete an out-of-district attendance agreement in cons:ultation with an appropriate official of the district 

24 the child will attend. 

25 (b) The attendance agreement must set forth the financial obligations, if any, for costs incurred for 

26 tuition and transportation as provided in 20-5-323 and Title 20, chapter 1 0. 

27 (c) The trustees of the district of choice may waive any or all of the tuition rate, but any waiver 

28 must be applied equally to all students. 

29 (3) Except as provided in subsection (4), the trustees of the resident district and the trustees of 

30 the district of choice shall approve the out-of-district attendance agreement and notify the county 
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superintendent of schools of the county of the child's residence of the approval of the agreement within 

2 10 days. The county superintendent shall approve the agreement for payment under 20-5-324(5). 

3 (41 Unless the child is a child with disabilitias who resides in the district. the trustees of the district 

4 where the school to be attended is located may disapprove an out-of-district attendance agreement 

5 whenever they find that, due to insufficient room and overcrowding, the accreditation of the school would 

6 be adversely affected by the acceptance of the child." 

7 

Section 2. Section 20-5-323, MCA, is amended to read: 8 

9 "20-5-323. Tuition and transportation rates. (1) Except as provided in subsections 131 ans 1q1 

10 through (5), whenever a child has approval to attend a school outside of the child's district of residence 

11 under the provisions of 20-5-320 or 20-5-321, the basis of the rate of tuition is a flat rate for each of the 

12 15 district-size groupings determined by rule by the superintendent of public instruction by March 15 of 

13 each year, using statewide district expenditure and revenue data for the general fund, debt service fund, 

14 and retirement fund to determine the average district contribution. 

15 (2) The tuition for children with disabilities must be determined under rules adopted by the 

16 superintendent of public instruction for the calculation of tuition for special education pupils. 

17 (3) The tuition rate for out-of-district placement pursuant to 20-5-321 ( 1 I (d) and ( 1 I (el for a student 

18 without disabilities who requires a program with costs that exceed the average district costs must be 

19 determined as the actual individual costs of providing that program according to the following: 

20 (al the district of attendance and the district, person, or entity responsible for the tuition payments 

21 shall approve an agreement with the district of attendance for the tuition cost; and 

22 (bl for a Montana resident student, the average district per-ANB foundation payment amount 

23 received in the year for which the tuition charges are calculated must be subtracted from the per-student 

24 program costs for a Montana resident student. 

25 (41 When a child attends a public school of another state or province er has aeon 13laeed s~• a state 

26 ai;iensv in an 01:1t et state resiElontial 13roi;iraA'l, the amount of daily tuition may not be greater than the 

27 average annual cost per student in the child's district of residence. This calculation for tuition purposes is 

28 determined by totaling all of the expenditures for all of the district budgeted funds for the preceding school 

29 fiscal year and dividing that amount by the October 1 enrollment in the preceding school fiscal year. For 

30 the purposes of this subsection, the following do not apply: 
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(al placement of a child with disabilities pursuaI1t to Title 20, chapter 7, part 4; 

2 

3 

4 

5 

6 

7 

8 

9 

ib) placement made in a state or province with a reciprocal tuition agreement pursuant to 

20-5-314; <'l4' 

(cl an order issued under Title 40, chapter 4, part 2: OR 

ID) OUT-OF-STATE PLACEMENT BY A STATE AGENCY. 

151 When a child is placed by a state agency in a1 out-of-state residential facility, the state agency 

making the placement is responsible for the education costs resulting from the placement. 

10 

11 

1 2 

™1fil The amount, if any, charged for transportation may not exceed the lesser of the average 

transportation cost per student in the child's district of residence or 21.25 cents per mile. The average 

expenditures for the district transportation fund for the preceding school fiscal year must be calculated by 

dividing the transportation fund expenditures by the October 1 enrollment for the preceding fiscal year." 

13 Section 3. Section 20-5-324, MCA, is amended to read: 

14 "20-5-324. Tuition report and payment provisions -- exemption. ( 11 At the close of the school term 

15 of each school fiscal year and before July 15, the trustees of a district shall report to the county 

1 6 superintendent: 

17 (al the name and district of residence of each child who is attending a school of the district under 

1 8 an approved mandatory out-of-district attendance agreement; 

1 9 I b) the number of days of enrollment for each child reported under the provisions of subsection 

20 11 )(a); 

21 (cl the annual tuition rate for each child's tuition payment, as determined under the provisions of 

22 20-5-323, and the tuition cost for each reported child; and 

23 Id) the names, districts of attendance, and amount of tuition to be paid by the district for resident 

24 students attending public schools out of state. 

25 121 The county superintendent shall send, as soon as practicable, the reported information to the 

26 county superintendent of the county in which a reported child resides, 

27 (3) Before July 30, the county superintendent sl1all report the information in subsection (1 )(di to 

28 the superintendent of public instruction, who shall determine the total per-ANB entitlement for which the 

29 district would be eligible if the student were enrolled in the resident district. The reimbursement amount 

30 is the difference between the actual amount paid and the amount calculated in this subsection. 
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14) Notwithstanding the requirements of subsection (5), tuition payment provisions for 

2 out-of-district placement of students with disabilities must be determined pursuant to Title 20, chapter 7. 

3 part 4. 

4 (5) Except as provided in subsection (6), when a child has approval to attend a school outside the 

5 child's district of residence under the provisions of 20-5-320 or 20-5-321, the district of residence snail 

6 finance the tuItIon amount from the district tuition fund and any transportation amount from the 

7 transportation fund. 

8 (6) When a child has mandatory approval under the provisions of 20-5-321, the tuition and 

9 transportation obligation for an elementary school child attending a school outside of the child's county of 

10 residence must be financed by the county basic tax for elementary districts, as provided in 20-9-331, for 

11 the child's county of residence or for a high school child attending a school outside the county of residence 

12 by the county basic tax for high school districts, as provided in 20-9-333, for the child's county of 

13 residence. 

14 (7) By December 31 of the school fiscal year, the county superintendent or the trustees shall pay 

1 5 at least one-half of any tuition and transportation obligation established under this section out of the money 

16 realized to date from the appropriate basic county tax account provided for in 20-9-334 or from the district 

17 tuition or transportation fund. The remaining tuition and transportation obligation must be paid by June 15 

18 of the school fiscal year. The payments must be made to the county treasurer in each county with a school 

19 district that is entitled to tuition and transportation. Except as provided in subsection (9), the county 

20 treasurer shall credit tuition receipts to the general fund of a school district entitled to a tuition payment. 

21 The tuition receipts must be used in accordance with the provisions of 20-9-141. The county treasurer shall 

22 credit transportation receipts to the transportation fund of a school district entitled to a transportation 

23 payment. 

24 (8) The superintendent of public instruction shall reimburse the district of residence for the per-A NB 

25 entitlement determined in subsection (3). 

26 (9) {a) Any tuition receipts received under the provisions of Title 20, chapter 7, part 4, or 

27 20-5-323(3) for the current school fiscal year that exceed the tuition receipts of the prior year may be 

28 deposited in the district miscellaneous programs fund and must be used for that year in the manner 

29 provided for in 20-9-507 to support the costs of the program for which the tuition was received. 

30 (b) Any other tuition receipts received for the current school fiscal year that exceed the tuition 
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receipts of the prior year may be deposited in the district miscellaneous programs fund and may be used 

2 for that year in the manner provided for in that fund. For the ensuing school fiscal year, the receipts must 

3 be credited to the district general fund budget. 

4 110) The provisions of this section do not apply to out-of-state placements made by a state agency 

5 pursuant to 20-7-422." 

6 

7 Section 4. Section 20-7-403, MCA, is amended to read: 

8 "20-7-403. Duties of superintendent of public instruction. The superintendent of public instruction 

9 shall supervise and coordinate the conduct of special ecucation in the state by: 

1 O ( 1) recommending to the board of public education adoption of those policies necessary to establish 

11 a planned and coordinated program of special education in the state; 

1 2 ( 2) administering the policies adopted by the board of public education; 

1 3 ( 3) certifying special education teachers on the basis of the special qualifications for the teachers 

14 as prescribed by the board of public education; 

15 (4) establishing procedures to be used by school district personnel in identifying children with 

1 6 disabilities; 

17 (5) recommending to districts the type of special education class or program needed to serve the 

18 children with disabilities of the districts and preparing appropriate guides for developing individualized 

19 education programs; 

20 (6) seeking for local districts appropriate in'terdisciplinary assistance from public and private 

21 agencies in diagnosing the special education needs of children, in planning programs, and in admitting and 

22 discharging children from those programs; 

23 (7) assisting local school districts, institutions, and other agencies in developing full-service 

24 programs for all children with disabilities; 

25 (8) approving, as they are proposed and annually after approval, those special education classes 

26 or programs that comply with the laws of the state of Montana, policies of the board of- public education, 

27 and the regulations of the superintendent of public instruction; 

28 (9) providing technical assistance to district superintendents, principals, teachers, and trustees; 

29 ( 10) conducting conferences, offering advice, and otherwise cooperating with parents and other 

30 interested persons; 

- 6 - HB 104 



55th Legislature HB0104 03 

1 ( 11) ensuring appropriate training and instructional material for persons appointed as surrogate 

2 parents that outlines their duties toward the child, limitations on what they may do for the child, duties ,n 

3 relation to the child's records, sources of assistance available to the surrogate parent, and the need to seek 

4 competent legal assistance in implementing hearing or appeal procedures; 

5 I 12) ensuring that the re1:1uirements of the Individuals With Disabilities Education Act are met ana 

6 that each educational program for children with disabilities administered within the state, including each 

7 program administered by any other agency, is under the general supervision of the superintendent of public 

8 instruction, meets the education standards of the board of public education, and meets the requirements 

9 of the superintendent of public instruction, reserving to the other agencies and political subdivisions their 

1 O full responsibilities for other aspects of the care of children needing special education or for providing or 

11 paying for some or all of the costs of a free appropriate public education to children with disabilities within 

1 2 the state; 

13 ( 13) contracting for the delivery of audiological services to those children allowed by Montana law 

14 in accordance with policies of the board of public education; and 

15 I 141 except for those children who qualify for residential services under the Montana public mental 

16 health program pursuant to Title 53, chapter 6, contracting with a public school district or a private 

17 residential facility for the provision of a free appropriate public education for a child wrteA a state a§eAc~· 

18 plaees a ertila witrt aisaeilitios wrto is iA Aeoa of speeial ea1,1oatioA iA: 

19 (al aA iA state resiaeAtial faeilit',' er ortilelreA's ps','ertiatrie rtospital; or 

20 (el aA e1,1t of state p1,1elio serteol er private resiaeAtial faeility placed in an in-state residential facility 

21 or children's psychiatric hospitaL" 

Section 5. Section 20-7-420, MCA, is amended to read: 

22 

23 

24 "20-7-420. Residency requirements -- financial responsibility for special education. ( 1 ) In 

25 accordance with the provisions of 1-1-215, a child's district of residence for special education purposes 

26 is the residence of the child's parents or of the child's guardian if the parents are deceased, unless 

27 otherwise determined by the court. This applies to a child living at home, in an institution, or under foster 

28 care. If the parent has left the state, the parent's last-known district of residence is the child's district of 

29 residence, 

30 (2) The county of residence is financially responsible for tuition and transportation as established 
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under 20-5-323 for a child with disabilities, as defined in 20-7-401, including a child who has boon placed 

2 by a state agency in a foster care or group home licensed by the state. Tho county of residence is not 

3 financially responsible for tuition and transportation for a child witl:l disasilitias who is placed by a state 

4 agency in an out-of-state public school or an out-of-stat,~ private residential facility. 

5 (3) If an eligible child, as defined in 20-7-436, is receiving inpatient treatment in an in-state 

6 residential treatment facility or children's psychiatric hospital, as defined in 20-7-436, and the educational 

7 services are provided by a public school district under the provisions of 20-7-411 or 20-7-435, the 

8 superintendent of public instruction shall reimburse tho district providing the services for the negotiated 

9 amount, as established pursuant to 20-7-435(5), that represents the district's costs of providing education 

1 O and related services. Payments must be made from funds appropriated for this purpose. If tho negotiated 

11 amount exceeds tho daily membership rate under 20-7-4:35(3) and any por-ANB amount of direct state aid, 

12 the superintendent of public instruction shall pay tho remaining balance from available funds. However, the 

13 amount spent from available funds for this purpose may not exceed $500,000 during any biennium. 

14 { 4) UAdor ti=le 13rOYi9iOAS of 20 7 4 22(a), tl:le S1cJJ3eriAteAdOAt ef J31cJBlie iAstwetieA sl:lall 13ro,,.ide flcJAdS 

15 fer tl:le ee!1cJeatieA fees ro~1cJiroe! to J3FBYie!o a free aJ3J3ro131'iate J31cJslio ee!1cJeati0A fer a ol:lile! witR disasilities 

16 WAB is iA need of SJ)OSial ed1cJeatieA BAB relates sorYiees URS is 13laeee By a state 9!J0AO~• iA SA OlcJt ef state 

17 13riYate resie!eAtial faeility er 01cJt ef state 131cJelie sel:leol, JlfBYie!oe! tl:lat, iA eeterFAiAiA!l tl:le s13eeial ee1cJeatieA 

18 serYiees Aeeeee fer tl:le sl:lile! witl:l disasilities, tl:lo distriet of rosideAeo l:las eoFA13lioe! witl:l tl:le r1cJles 

19 J3r0FA1cJl§at0a 1cJAder 20 7 402. 

20 fe➔Ml_ A state agency that makes a placement of a child with disabilities is responsible for the 

21 financial costs of room and board and tho treatment of the child aRe. THE STATE AGENCY THAT MAKES 

22 AN OUT-OF-STATE PLACEMENT OF A CHILD WITH DISABILITIES IS RESPONSIBLE FOR tho education fees 

23 required to provide a free appropriate public education that complies with the requirements of Title 20, 

24 chapter 7, part 4." 

Section 6. Section 20-7-422, MCA, is amended to read: 

25 

26 

27 "20-7-422. Out-of-state placement of child rein with disabilities -- payment of costs. ( 1 ) In 

28 accordance with a placement made by persons determining an individualized education program for a child 

29 with disabilities, the trustees of a district may arrange for the attendance of the child in a special education 

30 program offered outside of the state of Montana. 
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(2) Except as provided in subsection (3), when the persons determining the individualized education 

2 program of a child with disabilities who is in need of special education recommend placement In an 

3 out-of-state private residential facility, the trustees of the district of residence shall negotiate the amount 

4 and manner of payment of all costs associated with the placement. 

5 (31 Whenever a child with disabilities who is in need of special education and related services is 

6 adjudieated b•r a oourt of eompetent juFisdiotion to be an abused OF neglootod shild as defined in ~ 1 3 102 

7 or a ','Outh in need of supervision or delin~uent •,•euth as definod in ~ 1 e 103 anei is placed by a state 

8 agency in an out-of-state lff+'>'ilte residential facility, the superintendent of publio instrustion state agency 

9 making the placement shall negotiate with: 

10 (al tho pro-..idor for tho amount anei manner of pavment of oeiueation fees oonsistent with the 

11 indi•.'ieiualii!ed edueation pro§ram determined for tho ohild under tho provisions of 20 7 4 02; and 

12 (bl tAo state a!:jenev t"1at mal~os tho plaeoAlent for tAo portion of tAe plaeoment easts tAat 

13 represents the shild's edueation pro§ram pay the education costs resulting from the placement. 

14 14) flavA1ents for a e"1ila with disabilities as ne!:jotiatea in subsootion (31 Alust be paia bv the 

15 superintendent of publio insvuetion froAl tAo state speeial eaueation apprepriatien The state agency shall 

16 place tho child with disabilities in a facility that will provide the child with a free appropriate public 

17 education that complies with the requirements of Title 20. chapter 7. part 4." 

18 

19 

20 

NEW SECTION. SECTION 7. REPEALER. SECTION 20-5-316, MCA, IS REPEALED. 

21 NEW SECTION. SECTION 8. COORDINATION INSTRUCTION. IF HOUSE BILL NO. 2 DOES NOT 

22 INCLUDE APPROPRIATIONS TO THE DEPARTMENT OF CORRECTIONS AND TO THE DEPARTMENT OF 

23 PUBLIC HEALTH AND HUMAN SERVICES TO PAY FOR THE EDUCATION COSTS ASSOCIATED WITH 

24 OUT-OF-STATE EDUCATION PLACEMENTS. THEN [THIS ACT] IS VOID. 

25 

26 

27 

NEW SECTION. Section 9. Effective date. [This act] is effective July 1, 1997. 

-END-
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