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HOUSE BILL NO. 100 

INTRODUCED BY SOFT 

BY REQUEST OF THE DEPARTMENT OF CORRECTIONS 

HB0100.01 

5 A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE PUNISHMENT FOR DRIVING UNDER THE 

6 INFLUENCE AND FOR DRIVING WITH AN ALCOHOL CONCENTRATION IN EXCESS OF 0.10; AMENDING 

7 SECTIONS 61-8-714 AND 61-8-722, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

8 

9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

10 

Section 1. Section 61-8-714, MCA, is amended to read: 11 

12 "61-8-714. Penalty for driving under influence of alcohol or drugs. (1) Except as provided in 

13 subsections (8) and (9). a person convicted of a violation of 61-8-401 shall be punished by imprisonment 

14 in the county jail for not less than 24 consecutive hours or more than 60 days and shall be punished by a 

15 fine of not less than $100 or more than $500. The imprisonment sentence may not be suspended unless 

16 the judge finds that the imposition of the imprisonment sentence will pose a risk to the defendant's physical 

17 or mental well-being. 

18 (2) Except as provided in subsection (8), on a second conviction, the person shall be punished by 

19 a fine of not less than $300 or more than $500 and by imprisonment for not less than 7 days, at least 48 

20 hours of which must be served consecutively, or more than 6 months. Except as provided in subsection 

21 18), 3 days of the imprisonment sentence may not be suspended unless the judge finds that the imposition 

22 of the imprisonment sentence will pose a risk to the defendant's physical or mental well-being. 

23 13) (a) Except as provided in subsection (8), on the third conviction, the person shall be punished 

24 by imprisonment for a term of not less than 30 days, at least 48 hours of which must be served 

25 consecutively, or more than 1 year and by a fine of not less than $500 or more than $1,000. Except as 

26 provided in subsection (8), notwithstanding any provision to the contrary providing for suspension of 

27 execution of a sentence imposed under this subsection, the imposition or execution of the first 10 days of 

28 the imprisonment sentence imposed for a third offense that occurred within 5 years of the first offense may 

29 not be suspended. 

30 (bl (i) On the third or subsequent conviction, the court, in addition to any other penalty imposed 
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by law, shall order the motor vehicle owned and operated by the person at the time of the offense to be 

2 seized and subjected to the procedure provided under Ei 1-8-421 . 

3 (iii A vehicle used by a person as a common carrier in the transaction of business as a common 

4 carrier is not subject to forfeiture unless it appears that the owner or other person in charge of the vehicle 

5 consented to or was privy to the violation. A vehicle may not be forfeited under this section for any act or 

6 omission established by the owner to have been committed or omitted by a person other than the owner 

7 while the vehicle was unlawfully in the possession of a person other than the owner in violation of the 

8 criminal laws of this state or the United States. 

9 {iii) Forfeiture of a vehicle encumbered by a se,curity interest is subject to the secured person's 

10 interest if the person did not know and could not have rnasonably known of the unlawful possession, use, 

11 or other act on which the forfeiture is sought. 

12 (4) ttl On the fourth or subsequent conviction, the person is §Uilty ef a felen•( effense aneJ shall 

13 be punished by imprisonment for a term of not less than 4--yeaf 6 months or more than 10 years .1..Yfil!!: and 

14 by a fine of not less than $1,000 or more than $10,000. E110ept as pre\'ideeJ in sutlseetien (81, 

15 notwitl=istaneJin§ any previsien te tl=ie eentrary pre11ieJin!J fer suspensien ef e1100ution of a sentoneo iR'lpesoeJ 

16 uneJer tl=iis sutlsoetien, tl=ie The imposition or execution c,f the first 6 R'IBRtl=is of tl=ie imprisonment sentence 

17 imposed for a fourth or subsequent offense may not be suspended. The person is not eligible for parole. 

18 lb) After serving the term of imprisonment imposed under subsection 14)tal. the person shall serve 

19 a supervised release term of not less than 1 year or more than 2 years. The release must be supervised 

20 by the department of corrections, which may order all er any portion of the supervised release term to be 

21 served under intensive supervision. The provisions of Title 46, chapter 23, part 10, relating to probation 

22 apply to the supervised release. 

23 lei The sentencing judge may impose upon the defendant any reasonable restrictions or conditions 

24 during the period of supervised release. Reasonable restrictions or conditions may include: 

25 Ii) conditions for supervised release; 

26 Iii) payment of a fine as provided in 46-18-231 ;_ 

27 liii) payment of costs as provided in 46-18-232 and 46-18-233; 

28 liv) payment of costs of court-appointed counsel as provided in 46-8-113; 

29 Iv) community service.:. 

30 lvi) any other reasonable restrictions or conditions considered necessary for rehabilitation or for the 
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protection of society; or 

2 (vii) any combination of the restrictions or conditions in subsections I4)(c)(i) through (4)(c)(vi). 

3 (d) If a violation of the restrictions or conditions of the supervised release is established, the court 

4 may continue the period of supervised release or may require the defendant to serve the remainder of the 

5 supervised release sentence in one of the facilities set forth in subsection (4)(e). The court may credit the 

6 remainder of the supervised release or the time to be served in a facility set forth in subsection (4)(e) with 

7 all or part of the time already served on supervised release. 

8 (el The person may not be sentenced to the department of corrections for placement in an 

9 appropriate correctional institution or program. The court shall specify one of the following facilities as the 

1 O place in which the term of imprisonment must be served, except that a prerelease center or boot camp may 

11 not be specified without the prior approval of the department of corrections: 

12 (i) a state prison; 

13 Iii) a regional correctional facility; 

14 (iii) a county jail; 

1 5 (iv) a boot camp; 

16 (v) a prerelease center. 

1 7 (fl The court shall order a person who is financially able to do so to pay the costs of imprisonment 

1 a. and supervised release under this subsection (4) and of the information course and treatment under 

19 subsection (5). 

20 (5) In addition to the punishment provided in this section, regardless of disposition, the defendant 

21 shall complete an alcohol information course at an alcohol treatment program approved by the department 

22 of public health and human services, which may include alcohol or drug treatment, or both. Alcohol or drug 

23 treatment, or both, must be ordered for a first-time offender upon a finding of chemical dependency made 

24 by a certified chemical dependency counselor pursuant to diagnosis and patient placement rules adopted 

25 by the department of public health and human services. On conviction of a second or subsequent offense 

26 under this section, in addition to the punishment provided in this section, regardless of disposition, the 

27 defendant shall complete an alcohol information course at an alcohol treatment program approved by the 

28 department of public health and human services, which must include alcohol or drug treatment, or both. 

29 As long as the alcohol information course is approved as provided in this subsection and the treatment is 

30 provided by a certified chemical dependency counselor, the defendant may attend the information course 
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1 and treatment program of the defendant's choice. The treatment provided to the defendant at a treatment 

2 program must be at a level appropriate to the defendart's alcohol or drug problem, or both, as determined 

3 by a certified chemical dependency counselor pursuant to diagnosis and patient placement rules adopted 

4 by the department of corrections. Upon determinatior, the court shall order the defendant's appropriate 

5 level of treatment. If more than one counselor makes a determination as provided in this subsection, the 

6 court shall order an appropriate level of treatment based upon the determination of one of the counselors. 

7 On a second or subsequent conviction, the treatment program must be followed by monthly monitoring for 

8 a period of at least 1 year from the date of admission to the program. A court or counselor may not require 

9 attendance at a self-help program other than at an "open meeting" as that term is defined by the self-help 

1 O program. A defendant may voluntarily participate in self-help programs. Each counselor providing education 

11 or treatment shall, at the commencement of the education or treatment, notify the court that the defendant 

12 has been enrolled in an alcohol information course or treatment program. If the defendant fails to attend 

13 the information course or treatment program, the counselor shall notify the court of the failure. 

14 16) For the purpose of determining the numt,er of convictions under this section, "conviction" 

15 means a final conviction, as defined in 45-2-101, in this state, conviction for a violation of a similar statute 

16 in another state, or a forfeiture of bail or collateral deposited to secure the defendant's appearance in court 

17 in this state or another state, which forfeiture has not been vacated. An offender is considered to have 

18 been previously convicted for the purposes of sentencing if less than 5 years have elapsed between the 

19 commission of the present offense and a previous conviction, unless the offense is the offender's fourth 

20 or subsequent offense, in which case all previous convictions must be used for sentencing purposes. If 

21 there has not been an additional conviction for an offense under this section for a period of 5 years after 

22 a prior conviction under this section, then all records and data relating to the prior conviction are 

23 confidential criminal justice information, as defined in 44-5-103, and public access to the information may 

24 only be obtained by district court order upon good cause shown. 

25 (7) For the purpose of calculating subsequell't convictions under this section, a conviction for a 

26 violation of 61-8-406 also constitutes a conviction for a violation of 61-8-401. 

27 18) The court may order that a term of imprisonment imposed 1cmEler tt=iis seetieA for a first, second, 

28 or third offense be served in another facility made available by the county and approved by the sentencing 

29 court. The defendant, if financially able, shall bear the expense of the imprisonment in the facility. The court 

30 may impose restrictions on the defendant's ability to leave the premises of the facility and require that the 
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defendant follow the rules of that facility. The facility may be, but is not required to be, a community-based 

2 prerelease center as provided for in 53-1-203. The prerelease center may accept or reject a defendant 

3 referred by the sentencing court. 

4 (9) Except for the initial 24 hours on a first offense or the initial 48 hours on a second or 

5 suesequent third offense, the court may order that a term of imprisonment imposed under ttiis seetion for 

6 a first, second, or third offense be served by imprisonment under home arrest as provided in Title 46, 

7 chapter 18, part 10. 

8 ( 10) A court may not defer imposition of sentence under this section." 

Section 2. Section 61-8-722, MCA, is amended to read: 

9 

10 

11 "61-8-722. Penalty for driving with excessive alcohol concentration. (1) Except as provided in 

12 subsection (9). a person convicted of a violation of 61-8-406 shall be punished by imprisonment for not 

13 more than 10 days and shall be punished by a fine of not less than $100 or more than $500. 

14 {2) Except as provided in subsection (9), on a second conviction of a violation of 61-8-406, the 

15 person shall be punished by imprisonment for not less than 48 consecutive hours or more than 30 days and 

16 by a fine of not less than $300 or more than $500. 

17 (3) (a) Except as provided in subsection (9). on a third conviction of a violation of 61-8-406, the 

18 person shall be punished by imprisonment for not less than 48 consecutive hours or more than 6 months 

19 and by a fine of not less than $500 or more than $1,000. 

20 (b) (i) On the third or subsequent conviction, the court, in addition to any other penalty imposed 

21 by law, shall order the motor vehicle owned and operated by the person at the time of the offense to be 

22 seized and subjected to the procedure provided under 61-8-421. 

23 (ii) A vehicle used by a person as a common carrier in the transaction of business as a common 

24 carrier is not subject to forfeiture unless it appears that the owner or other person in charge of the vehicle 

25 consented to or was privy to the violation. A vehicle may not be forfeited under this section for any act or 

26 omission established by the owner to have been committed or omitted by a person other than the owner 

27 while the vehicle was unlawfully in the possession of a person other than the owner in violation of the 

28 criminal laws of this state or the United States. 

29 (iii) Forfeiture of a vehicle encumbered by a security interest is subject to the secured person's 

30 interest if the person did not know and could not have reasonably known of the unlawful possession, use, 
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or other act on which the forfeiture is sought. 

2 (4) .@)_ On the fourth or subsequent conviction, the person is 91cJilty of a felon•; offense and shall 

3 be punished by imprisonment for a term of not less than ½eaf 6 months or more than 10 years~ and 

4 by a fine of not less than $1,000 or more than ~• 10,000. E11eept as provided in Sl:!bseetion (Q), 

5 notwithstanding an•; ether provision previding for st1spension of eMoe1cJtion of a sentenee irnposed under 

6 this subsootion, tho The imposition or execution of the first e rnonths of the imprisonment sentence 

7 imposed for a fourth or subsequent offense may not be suspended. The person is not eligible for parole. 

8 lb) After serving the term of imprisonment imposed under subsection (4)(a), the person shall serve 

9 a supervised release term of not less than 1 year or more than 2 years. The release must be supervised 

1 O by the department of corrections, which may order all or any portion of the supervised release term to be 

11 served under intensive supervision. The provisions of Title 46, chapter 23, part 10, relating to probation 

12 apply to the supervised release. 

13 (c) The sentencing judge may impose upon the defendant any reasonable restrictions or conditions 

14 during the period of supervised release. Reasonable restrictions or conditions may include: 

1 5 (i) conditions for supervised release; 

16 (ii) payment of a fine as provided in 46-18-231_;_ 

1 7 (iii) payment of costs as provided in 46-18-232 and 46-18-233; 

18 (iv) payment of costs of court-appointed counsel as provided in 46-8-113: 

19 (vi community service; 

20 (vii any other reasonable restrictions or conditions considered necessary for rehabilitation or for the 

21 protection of society: or 

22 (viii any combination of the restrictions or conditions in subsections (4)(c)(i) through (4)(c)(vi). 

23 (d) If a violation of the restrictions or conditions of the supervised release is established, the court 

24 may continue the period of supervised release or may require the defendant to serve the remainder of the 

25 supervised release sentence in one of the facilities set forth in subsection (4)(e). The court may credit the 

26 remainder of the supervised release or the time to be surved in a facility set forth in subsection (4)(e) with 

27 all or part of the time already served on supervised reloase. 

28 (el The person may not be sentenced to the department of corrections for placement in an 

29 appropriate correctional institution or program. The court shall specify one of the following facilities as the 

30 place in which the term of imprisonment must be served, except that a prerelease center or boot camp may 
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not be specified without the prior approval of the department of corrections: 

2 (i) a state prison; 

3 (ii) a regional correctional facility; 

4 (iii) a county jail; 

5 (iv) a boot camp; 

6 (v) a prerelease center. 

7 (f) The court shall order a person who is financially able to do so to pay the costs of imprisonment 

8 and supervised release under this subsection (4) and of the information course and treatment under 

9 subsection (6). 

10 (5) The provisions of 61-5-205(21, 61-5-208(2), and 61-11-203(2)(d), relating to revocation and 

11 suspension of driver's licenses, apply to any conviction under 61-8-406. 

12 (6) In addition to the punishment provided in this section, regardless of disposition, the defendant 

13 shall complete an alcohol information course at an alcohol treatment program approved by the department 

14 of public health and human services, which must include alcohol or drug treatment, or both, in accordance 

15 with the provisions of 61-8-714. Each counselor providing education or treatment shall, at the 

16 commencement of the education or treatment, notify the court that the defendant has been enrolled in a 

17 course or treatment program. If the defendant fails to attend the course or the treatment program, the 

18 counselor shall notify the court of the failure. 

19 (7) For the purpose of determining the number of convictions under this section, "conviction" 

20 means a final conviction, as defined in 45-2-101, in this state or a similar statute in another state or a 

21 forfeiture of bail or collateral deposited to secure the defendant's appearance in court in this state or 

22 another state, which forfeiture has not been vacated. An offender is considered to have been previously 

23 convicted for the purposes of sentencing if less than 5 years have elapsed between the commission of the 

24 present offense and a previous conviction, unless the offense is the offender's fourth or subsequent 

25 offense, in which case all previous convictions must be used for sentencing purposes. If there has not been 

26 an additional conviction for an offense under this section for a period of 5 years after a prior conviction 

27 under this section, then all records and data relating to the prior conviction are confidential criminal justice 

28 information, as defined in 45-5-103, and public access to the information may only be obtained by district 

29 court order upon good cause shown. 

30 (8) For the purpose of calculating subsequent convictions under this section, a conviction for a 
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violation of 61-8-401 also constitutes a conviction for a violation of 61-8-406. 

2 (9) The court may order that a term of imprisonment imposed uReler this soetioR for a first, second, 

3 or third offense· be served in another facility made available by the county and approved by the sentencing 

4 court. The defendant, if financially able, shall bear the expense of the imprisonment in the facility. The court 

5 may impose restrictions on the defendant's ability to leave the premises of the facility and require that the 

6 defendant follow the rules of that facility. The facility may be, but is not required to be, a community-based 

7 prerelease center as provided for in 53-1-203. The prerelease center may accept or reject a defendant 

8 referred by the sentencing court. 

9 ( 101 Except for the initial 24 hours on a firs:t offense or the initial 48 hours on a second or 

10 sullsoquent third offense, the court may order that a tf!rm of imprisonment imposed uREler this seotion for 

11 a first, second, or third offense be served by imprisonment under home arrest as provided in Title 46, 

12 chapter 18, part 10. 

13 ( 11) A court may not defer imposition of sentimce under this section." 

14 

15 

16 

NEW SECTION. Section 3. Effective date. [This act] is effective on passage and approval. 

-END-
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STATE OF MONTANA - FISCAL NOTE 

Revised Fiscal Note for HBOlOO, as introduced 

DESCRIPTION OF PROPOSED LEGISLATION: 
A bill for an act revising the punishment for driving under the influence and for driving 
with an alcohol concentration in excess of .10 and providing an immediate effective date. 

ASSUMPTIONS: 
Department of Corrections (DOC): 
1. Of the 76 offenders, 48 convicted of fourth offense DUI were sentenced to Women's 

Correctional Center (WCCI or Montana State Prison (MSP). 
2. Currently, the average length of sentence imposed for these offenders was 7.2 years 

with 1.6 years suspended. Based on DOC statistics that inmates serve an average of 
34% of their imposed sentences, these offenders will serve approximately two years 
in a correctional facility. 

3. Offenders under this bill on an average will serve 263 days of their sentences. 
4. Average daily cost at MSP including outside medical costs is $44.47. The average 

daily cost for pre-release is $37.63. The average daily cost for parole is $2.68. 
5. It is assumed that inmates are not financially able to contribute toward the costs 

of imprisonment, supervised release, and treatment. 
6. It is assumed this bill would go into effect 7/1/97. 
7. It is· assumed that for fiscal years 1998 and 1999 there would be 12 admissions per 

quarter under this offense, each serving an average sentence of 9 months. 
8. In fiscal year 1996, 71.4% of the inmates convicted under this offense were released 

from MSP or wee to pre-release facilities. Tl,e remaining 28.6% were released to 
parole. 

9. It is assumed the recidivism rate for offenders convicted under this bill will not 
change from current rates, therefore, there will be no fiscal impact due to returns. 

Department of Justice (DOJ): 
10. In calendar year 1996 there were 76 fourth offense DUI convictions per Motor Vehicle 

Division (MVDI, DOJ data. 
11. The Montana Highway Patrol (MHP) writes approximately 27 percent of all DUI 

citations per Department of Transportation (MDT) data. In calendar 1996 the MHP was 
responsible for issuing 21 DUI citations resulting in fourth offense convictions. 
(76 X 27% = 21) 

12. HBlOO reduces fourth DUI offense to a misdemeanor from a felony and makes MHP 
responsible for the incarceration costs rather than the Department of Corrections. 
Sentencing is at the discretion of local judges and varies from 6 months to 1 year. 

13. The statewide average daily prisoner per diem for MHP prisoners is $43.21. 
14. MHP incarceration costs (prisoner per diem) would increase by approximately $238,649 

per year. (21 x $43.21 x 263 = $238,649) 

FISCAL IMPACT: 

Expenditures: 

MHP-Prisoner Per Diem 
MSP-Daily Custody Costs 

Total 

Funding: 
General Fund (011 

FY98 
Difference 

238,649 
117,011) 
221,638 

221,638 

FY99 
Difference 

238,649 
1246, 445) 

(7, 796) 

(7,796) 

Net Impact on Fund Balance: 
General Fund (01) 

(Revenue minus expense) 
(221,638) 7,796 
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(Continued) 

DAVE LEWIS, BUDGET DIRECTOR DATE LOREN SOFT, PRIMARY SPONSOR DATE 
Office of Budget and Program Planning 

Revised Fiscal Note for HBOlOO,as intro. 
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Revised Fiscal Note Request, HBOlOO. as introduced 
Page 2 
( continued) 

EFFECT ON COUNTY OR OTHER LOCAL REVENUES OR EXPENDITURES: 
The remaining fourth offense DUI convictions would be the responsibility of local law 
enforcement agencies. 

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION: 
1. The reduction in sentence length that this bill proposes will decrease the length of 

time offenders are under DOC supervision after serving their sentence (from an average 
currently of 3.6 years to 1 to 2 years undei: this bill). This savings will not be 
realized until fiscal year 2000. 

2. The DOC estimates approximately 400 fourth offense DUI cases that have not been 
adJudicated. 

3. The reduction in sentence length that HBlOO proposes would decrease the length of time 
offenders are on parole after serving their sentence (from a current average of 3.6 
years to 1 to 2 years). An associated savinqs would not be realized until fiscal 20CC. 

4. The Montana Highway Patrol prisoner per diem costs would continue to increase as 
contracts with local law enforcement agenci,is are renegotiated. 
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HOUSE BILL NO. 100 

INTRODUCED BY SOFT 

HB0100.02 
APPROVED BY SELECT 
COMMIT':'EE ON CORRECTIONS 

2 

3 

4 

BY REQUEST OF THE DEPARTMENT OF CORRECTIONS 

5 A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE PUNISHMENT FOR DRIVING UNDER THE 

6 INFLUENCE AND FOR DRIVING WITH AN ALCOHOL CONCENTRATION IN EXCESS OF 0.10; AMENDING 

7 SECTIONS 61-8-714 AND 61-8-722, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

8 

9· BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

10 

Section 1. Section 61-8-714, MCA, is amended to read: 11 

12 "61-8-714. Penalty for driving under influence of alcohol or drugs. (1) Except as provided in 

1 3 subsections (8) and (9), a person convicted of a violation of 61-8-401 shall be punished by imprisonment 

14 in the county jail for not less than 24 consecutive hours or more than 60 days and shall be punished by a 

15 fine of not less than $100 or more than $500. The imprisonment sentence may not be suspended unless 

16 the judge finds that the imposition of the imprisonment sentence will pose a risk to the defendant's physical 

17 or mental well-being. 

18 (2) Except as provided in subsection (8), on a second conviction, the person shall be punished by 

19 a fine of not less than $300 or more than $500 and by imprisonment for not less than 7 days, at least 48 

20 hours of which must be served consecutively, or more than 6 months. Except as provided in subsection 

21 (8), 3 days of the imprisonment sentence may not be suspended unless the judge finds that the imposition 

22 of the imprisonment sentence will pose a risk to the defendant's physical or mental well-being. 

23 (3) {al Except as provided in subsection (8), on the third conviction, the person shall be punished 

24 by imprisonment for a term of not less than 30 days, at least 48 hours of which must be served 

25 consecutively, or more than 1 year and by a fine of not less than $500 or more than $1,000. Except as 

26 provided in subsection (8), notwithstanding any provision to the contrary providing for suspension of 

27 execution of a sentence imposed under this subsection, the imposition or execution of the first 10 days of 

28 the imprisonment sentence imposed for a third offense that occurred within 5 years of the first offense may 

29 not be suspended. 

30 {b) {i) On the third or subsequent conviction, the court, in addition to any other penalty imposed 
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by law, shall order the motor vehicle owned and operated by the person at the time of the offense to be 

2 seized and subjected to the procedure provided under 6 ·1-8-421. 

3 (ii) A vehicle used by a person as a common carrier in the transaction of business as a common 

4 carrier is not subject to forfeiture unless it appears that the owner or other person in charge of the vehicle 

5 consented to or was privy to the violation. A vehicle may not be forfeited under this section for any act or 

6 omission established by the owner to have been committed or omitted by a person other than the owner 

7 while the vehicle was unlawfully in the possession of a person other than the owner in violation of the 

8 criminal laws of this state or the United States. 

9 (iii) Forfeiture of a vehicle encumbered by a security interest is subject to the secured person's 

1 O interest if the person did not know and could not have reasonably known of the unlawful possession, use, 

11 or other act on which the forfeiture is sought. 

12 (4) ifil On the fourth or subsequent conviction, the person is §lcliltv ef a felony offense and § 

13 GUil TY OF A FELONY OFFENSE AND shall be punished by imprisonment for a term of not less than~ 

14 6 months or more than 10 ·,ears ~ 1 3 MONTHS and by a fine of not less than $1,000 or more than 

15 $10,000. e>1oe13t as 13ro11idsd in s1c10seotion (8), netwithstanain§ anv 13ra11ision to the oontrar>f 13rnYidin§ for 

16 s1c1s13ensi0n of 0Kse1c1tion of a sontonse im13osad 1c1nder this s1c10sestion, the The imposition or execution of 

17 the first €i months of tho imprisonment sentence imposed for a fourth or subsequent offense may not be 

1 8 suspended. The person is not eligible for parole. 

19 (b) After serving the term of imprisonment imposed under subsection (4){al. the person shall serve 

20 a supervised release term of not less than 1 year or more than 2 years. The release must be supervised 

21 by the department of corrections. which may order all or any portion of the supervised release term to be 

22 served under intensive supervision. The provisions of Title 46, chapter 23, part 10, relating to probation 

23 apply to the supervised release. 

24 (cl The sentencing iudge may impose upon the defendant any reasonable restrictions or conditions 

25 during the period of supervised release. Reasonable restrictions or conditions may include: 

26 (ii conditions for supervised release; 

27 (iii payment of a fine as provided in 46-18-231; 

28 (iii) payment of costs as provided in 46-18-232 and 46-18-233; 

29 (iv) payment of costs of court-appointed counsel as provided in 46-8-113; 

30 (v) community service; 
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(vii any other reasonable restrictions or conditions considered necessary for rehabilitation or for the 

protection of society; or 2 

3 

4 

5 

6 

7 

8 

9 

(vii) any combination of the restrictions or conditions in subsections (4)(c)(i) through (4l(c)(vi). 

Id) If a violation of the restrictions or conditions of the supervised release is established, the court 

may continue the period of supervised release or may require the defendant to serve the remainder of the 

supervised release sentence in one of the facilities set forth in subsection (4)(e). The court may credit the 

remainder of the supervised release or the time to be served in a facility set forth in subsection (4)1e) with 

all or part of the time already served on supervised release. 

(el Ths parson may not bs ssntenssd to the department of sorrestions for plaoamant in an 

1 O appropriate oorraotienal instit1,1tien or proaram. The court shall specify one of the following facilities as the 

11 place in which the INITIAL term of imprisonment must be served, OR THE COURT SHALL SENTENCE THE 

12 PERSON TO THE DEPARTMENT OF CORRECTIONS FOR PLACEMENT IN AN APPROPRIATE 

13 CORRECTIONAL INSTITUTION OR PROGRAM, except that a prerelease center or boot camp may not be 

14 specified BY THE COURT without the prior approval of the department of corrections: 

15 Iii a state prison; 

16 (ii) a regional correctional facility; 

17 (iii) a county jail; 

18 (iv) a boot camp; 

19 (vl a prerelease center; 

20 (VI) A STATE-APPROVED PUBLIC OR PRIVATE TREATMENT FACILITY. 

21 (f) The court shall order a person who is financially able to do so to pay the costs of imprisonment 

22 and supervised release under this subsection (4) and of the information course and treatment under 

23 subsection (5). 

24 (Gl FOLLOWING INITIAL PLACEMENT OF A DEFENDANT IN A FACILITY SET FORTH IN 

25 SUBSECTION (4)(E), THE DEPARTMENT OF CORRECTIONS MAY, AT ITS DISCRETION, PLACE THE 

26 OFFENDER IN ANOTHER F.AC!LITY OR PROGRAM. 

27 (5) In addition to the punishment provided in this section, regardless of disposition, the defendant 

28 shall complete an alcohol information course at an alcohol treatment program approved by the department 

29 of public health and human services, which may include alcohol or drug treatment, or both. Alcohol or drug 

30 treatment, or both, must be ordered for a first-time offender upon a finding of chemical dependency made 
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by a certified chemical dependency counselor pursuant t::> diagnosis and patient placement rules adopted 

2 by the department of public health and human services. On conviction of a second or subsequent offense 

3 under this section, in addition to the punishment provided in this section, regardless of disposition, the 

4 defendant shall complete an alcohol information course at an alcohol treatment program approved by the 

5 department of public health and human services, which must include alcohol or drug treatment, or both. 

6 As long as the alcohol information course is approved as provided in this subsection and the treatment is 

7 provided by a certified chemical dependency counselor, the defendant may attend the information course 

8 and treatment program of the defendant's choice. The trnatment provided to the defendant at a treatment 

9 program must be at a level appropriate to the defendant's alcohol or drug problem, or both, as determined 

1 O by a certified chemical dependency counselor pursuant to diagnosis and patient placement rules adopted 

11 by the department of corrections. Up0n determination, the court shall order the defendant's appropriate 

12 level of treatment. If more than one counselor makes a determination as provided in this subsection, the 

13 court shall order an appropriate level of treatment based upon the determination of one of the counselors. 

14 On a second or subsequent conviction, the treatment program must be followed by monthly monitoring for 

15 a period of at least 1 year from the date of admission to the program. A court or counselor may not require 

16 attendance at a self-help program other than at an "open meeting" as that term is defined by the self-help 

17 program. A defendant may voluntarily participate in self-help programs. Each counselor providing education 

18 or treatment shall, at the commencement of the educatio11 or treatment, notify the court that the defendant 

19 has been enrolled in an alcohol information course or trnatment program. If the defendant fails to attend 

20 the information course or treatment program, the counselor shall notify the court of the failure. 

21 IG) For the purpose of determining the number of convictions under this section, "conviction" 

22 means a final conviction, as defined in 45-2-101, in this state, conviction for a violation of a similar statute 

23 in another state, or a forfeiture of bail or collateral deposited to secure the defendant's appearance in court 

24 in this state or another state, which forfeiture has not been vacated. An offender is considered to have 

25 been previously convicted for the purposes of sentencing if less than 5 years have elapsed between the 

26 commission of the present offense and a previous conviction, unless the offense is the offender's fourth 

27 or subsequent offense, in which case all previous convictions must be used for sentencing purposes. If 

28 there has not been an additional conviction for an offense under this section for a period of 5 years after 

29 a prior conviction under this section, then all records and data relating to the prior conviction are 

30 confidential criminal justice information, as defined in 44-5-103, and public access to the information may 
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10 

11 
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13 

14 

15 

16 

17 

18 

only be obtained by district court order upon good cause shown. 

(7) For the purpose of calculating subsequent convictions under this section, a conviction for a 

violation of 61-8-406 also constitutes a conviction for a violation of 61-8-401. 

(8) The court may order that a term of imprisonment imposed under this section for a first, second, 

or third offense be served in another facility made available by the county and approved by the sentencing 

court. The defendant, if financially able, shall bear the expense of the imprisonment in the facility. The court 

may impose restrictions on the defendant's ability to leave the premises of the facility and require that the 

defendant follow the rules of that facility. The facility may be, but is not required to be, a community-based 

prerelease center as provided for in 53-1-203. The prerelease center may accept or reject a defendant 

referred by the sentencing court. 

(91 Except for the initial 24 hours on a first offense or the initial 48 hours on a second or 

subsat1uant third offense, the court may order that a term of imprisonment imposed under this seotien for 

a first, second, or third offense be served by imprisonment under home arrest as provided in Title 46, 

chapter 18, part 10. 

( 10) A court may not defer imposition of sentence under this section." 

Section 2. Section 61-8-722, MCA, is amended to read: 

"61-8-722. Penal(y for driving with excessive alcohol concentration. ( 1) Except as provided in 

19 subsection (9), a person convicted of a violation of 61-8-406 shall be punished by imprisonment for not 

20 more than 10 days and shall be punished by a fine of not less than $100 or more than $ 500. 

21 (21 Except as provided in subsection (91, on a second conviction of a violation of 61-8-406, the 

22 person shall be punished by imprisonment for not less than 48 consecutive hours or more than 30 days and 

23 by a fine of not less than $300 or more than $500. 

24 (3) (a) Except as provided in subsection (9), on a third conviction of a violation of 61-8-406, the 

25 person shall be punished by imprisonment for not less than 48 consecutive hours or more than 6 months 

26 and by a fine of not less than $500 or more than $1,000. 

27 (bl (ii On the third or subsequent conviction, the court, in addition to any other penalty imposed 

28 oy la'.v, shall order the motor vehicle owned and operated by the person at the time of tne offense to be 

29 seized and subjected to the procedure provided under 61-8-421. 

30 (ii) A vehicle used by a person as a common carrier in the transaction of business as a common 
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carrier is not subject to forfeiture unless it appears that the owner or other person in charge of the vehicle 

2 consented to or was privy to the violation. A vehicle may not be forfeited under this section for any act or 

3 omission established by the owner to have been committed or omitted by a person other than the owner 

4 while the vehicle was unlawfully in the possession of a person other than the owner in violation of the 

5 criminal laws of this state or the United States. 

6 (iii) Forfeiture of a vehicle encumbered by a security interest is subject to the secured person's 

7 interest if the person did not know and could not have reasonably known of the unlawful possession, use, 

8 or other act on which the forfeiture is sought. 

9 (4) J..itl On the fourth or subsequent conviction, the person is §uilty of a felony offense and ~ 

10 GUil TY OF A FELONY OFFENSE AND shall be punished by imprisonment for a term of not less than~ 

11 6 months or more than 10 years ~ 13 MONTHS and by a fine of not less than $1,000 or more than 

12 $10,000. Exsopt as provisos in suesostion (Q), not11•1ithstansin§ any other pFO~'ision providin§ for 

13 suspension of 01ms1c1tion of a sontonso imposed under th s s1c1ss0stion, tho The imposition or execution of 

14 the first 6 months of tho imprisonment sentence imposed for a fourth or subsequent offense may not be 

15 suspended. The person is not eligible for parole. 

16 (b) After serving the term of imprisonment imposed under subsection (4)(a), the person shall serve 

17 a supervised release term of not less than 1 year or more than 2 years. The release must be supervised 

18 by the department of corrections, which may order all or any portion of the supervised release term to be 

19 served under intensive supervision. The provisions of Title 46, chapter 23, part 10, relating to probation 

20 apply to the supervised release. 

21 (c) The sentencing judge may impose upon the dufendant any reasonable restrictions or conditions 

22 during the period of supervised release. Reasonable restrictions or conditions may include: 

23 (i) conditions for supervised release; 

24 (ii) payment of a fine as provided in 46-18-231; 

25 (iii) payment of costs as provided in 46-18-232 and 46-18-233; 

26 (iv) payment of costs of court-appointed counsel as provided in 46-8-113; 

27 Iv) community service; 

28 (vi) any other reasonable restrictions or conditiom: considered necessary for rehabilitation or for the 

29 protection of society; or 

30 I vii) any combination of the restrictions or conditions in subsections I4)1c}li) through I4llc)lvi). 
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Id) If a violation of the restrictions or conditions of the supervised release is established, the court 

may continue the period of supervised release or may require the defendant to serve the remainder of the 

supervised release sentence in one of the facilities set forth in subsection (4)(e). The court may credit the 

remainder of the supervised release or the time to be served in a facility set forth in subsection (4\(e) with 

all or part of the time already served on supervised release. 

(e) The person may not be sentenced to the department of eorrestions for plasement in an 

appropriate sorrestional institution or program. The court shall specify one of the following facilities as the 

place in which the INITIAL term of imprisonment must be served, OR THE COURT SHALL SENTENCE THE 

PERSON TO THE DEPARTMENT OF CORRECTIONS FOR PLACEMENT IN AN APPROPRIATE 

CORRECTIONAL INSTITUTION OR PROGRAM, except that a prerelease center or boot camp may not be 

specif,,,,,., BY THE COURT without the prior approval of the department of corrections: 

(i) a state prison; 

(ii) a regional correctional facility; 

(iii) a county iail; 

(iv) a boot camp; 

(v) a prerelease center. 

If) The court shall order a person who is financially able to do so to pay the costs of imprisonment 

and supervised release under this subsection (4) and of the information course and treatment under 

subsection (6). 

(G) FOLLOWING INITIAL PLACEMENT OF A DEFENDANT IN A FACILITY SET FORTH IN 

SUBSECTION (4)(E), THE DEPARTMENT OF CORRECTIONS MAY, AT ITS DISCRETION, PLACE THE 

OFFENDER IN ANOTHER FACILITY OR PROGRAM. 

(5) The provi .ions of 61-5-205(2), 61-5-208(2), and 61-11-203(2)(d), relating to revocation and 

suspension of driver's licenses, apply to any conviction under 61-8-406 

(6) In addition to the :iunishment provided in this section, regardlP.ss of disposition, the defendant 

shall complete an alcohol information course at an alcohol treatment program approved by the department 

of public health and human services, which must include alcohol or drug treatment, or both, in accordance 

with the provisions of 61-8-714. Each counselor providing education or treatment shall, at the 

commencement of the education or treatment, notify the court that the defendant has been enrolled in a 

course or treatment program. If the defendant fails to attend the course or the treatment program, the 
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1 counselor shall notify the court of the failure. 

2 (7) For the purpose of determining the number of convictions under this section, "conviction" 

3 means a final conviction, as defined in 45-2-101, in thi:, state or a similar statute in another state or a 

4 forfeiture of bail or collateral deposited to secure the defendant's appearance in court in this state or 

5 another state, which forfeiture has not been vacated. An offender is considered to have been previously 

6 convicted for the purposes of sentencing if less than 5 years have elapsed between the commission of the 

7 present offense and a previous conviction, unless the offense is the offender's fourth or subsequent 

8 offense, in which case all previous convictions must be used for sentencing purposes. If there has not been 

9 an additional conviction for an offenJ 3 under this section for a period of 5 years after a prior conviction 

1 O under this section, then all records and data relating to the prior conviction are confidential criminal justice 

11 information, as defined in 45-5-103, and public access to the information may only be obtained by district 

12 court order upon good cause shown. 

13 (8) For the purpose of calculating subsequent convictions under this section, a conviction for a 

14 violation of 61-8-401 also constitutes a conviction for a violation of 61-8-406. 

15 (9) The court may order that a term of imprisonment imposed unelor this sostien for a first, second, 

16 or third offense be served in another facility made available by the county and approved by the sentencing 

17 court. The defendant, if financially able, shall bear the exp,ense of the imprisonment in the facility. The court 

18 may impose restrictions on the defendant's ability to leave the premises of the facility and require that the 

19 defendant follow the rules of that facility. The facility may be, but is not required to be, a community-based 

20 prerelease center as provided for in 53-1-203. The prerelease center may accept or reject a defendant 

21 referred by the sentencing court. 

22 { 10) Except for the initial 24 hours on a first i)ffense or the initial 48 hours on a second or 

23 subso11uant third offense, the court may order that a term of imprisonment imposed unelor this sostian for 

24 a first, second, or third offense be served by imprisonment under home arrest as provided in Title 46, 

25 chapter 18, part 10. 

26 { 11) A court may not defer imposition of sentence under this section." 

27 

28 

29 

NEW SECTION. Section 3. Effective date. [This act) is effective on passage and approval. 

-END-
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STATE OF MONTANA._ FISCAL NOTE 

Fiscal Note for HBOlOO. second reading 

DESCRIPTION OF PROPOSED LEGISLATION: 
A bill for an act revising the punishment for driving under the influence and for driving 
with an alcohol concentration in excess of .10 and providing an immediate effective date. 

ASSUMPTIONS: 
Department of Corrections (DOC): 
1. Since October 1995, there have been 132 offenders convicted of a fourth offense DUI. 
2. Currently, the average length of the net sentence imposed for these offenders was 

3.5 years. Based on DOC statistics that inmates serve an average of 34% of their 
imposed sentences, these offenders would serve approximately fourteen months in a 
correctional facility. 

3. Offenders under HB 100 on an average would serve 285 days of their sentences. 
4. Forty-eight convicted offenders were sentenced to the Women's Correctional Center 

(WCC) or the Montana State Prison (MSP). Thirty-one went directly to pre-release 
facilities. The remaining offenders served county jail time, were under the 
supervision of the Intensive Supervision Program, received suspended sentences, or 
were placed under home arrest. 

5. The average daily cost at MSP including outside medical costs is $44.47. The 
average daily cost for pre-release is $37.63. The average daily cost for parole is 
$2.68. 

6. It is assumed that inmates would not be financially able to contribute toward the 
costs of imprisonment, supervised release, and treatment. 

7. The effective date of this bill would be July 1, 1997. 
8. It is assumed that for fiscal 1998 and fiscal 1999 there would be 12 admissions per 

quarter to MSP or wee under this offense, each serving an average sentence of 9.5 
months. 

9. In fiscal 1996, 50% of the inmates convicted under this offense were released from 
MSP or wee to pre-release facilities. The remaining 50% were released to parole. 

10. It is assumed the recidivism rate for offenders convicted under this bill would not 
change from current rates; therefore, there would be no fiscal impact due to 
returns. 

Department of Justice (DOJ): 
11. Current level spending for the Department of Justice is not expected to increase. 

FISCAL IMPACT: 

FY98 FY99 
Department of Corrections: Difference Difference 
Expenditures: 
MSP-Daily Custody Costs (28,419) (240,835) 

Funding: 
General Fund (01) (28,419) (240,835) 

Net Impact on Fund Balance: 
General Fund (01) 

(revenue minus expenses) 
28,419 240,835 

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION: 
The reduction in sentence length that this bill proposes would decrease the length of time 
offenders are under the Department of Corrections supervision after serving their 
sentence. This savings would not be realized until fiscal 2000. 

The Department of Corrections estimates that 

S~erced3-/Z _ 'll 
DAVE LEWIS, BUDGET DIR.ECTOR DATE 

approximately 400_ fourth offense DUI cases 

~·-t~}I:/ "- n 'r7 
LOREN SOFT, PRIMARY SPONSOR DATE 

Office of Budget and Program Planning 
Fiscal Note for HBOlOO. second readina 
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HOUSE BILL NO. 100 

INTRODUCED BY SOFT 

BY REQUEST OF THE DEPARTMENT OF CORRECTIONS 

HB0100.02 

5 A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE PUNISHMENT FOR DRIVING UNDER THE 

6 INFLUENCE AND FOR DRIVING WITH AN ALCOHOL CONCENTRATION IN EXCESS OF 0.10; AMENDING 

7 SECTIONS 61-8-714 AND 61-8-722, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

8 

9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

10 
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2 

3 

4 

BY REQUEST OF THE DEPARTMENT OF CORRECTIONS 

5 A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE PUNISHMENT FOR DRIVING UNDER THE 

6 INFLUENCE AND FOR DRIVING WITH AN ALCOHOL CONCENTRATION IN EXCESS OF 0.10; AMENDING 

7 SECTIONS 61-8-714 AND 61-8-722, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

8 

9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

10 

Section 1 . Section 61-8-714, MCA, is amended to read: 11 

12 "61-8-714. Penalty for driving under influence of alcohol or drugs. (1) Except as provided in 

13 subsections (8) and (9), a person convicted of a violation of 61-8-401 shall be punished by imprisonment 

14 in the county jail for not less than 24 consecutive hours or more than 60 days and shall be punished by a 

15 fine of not less than $100 or more than $ 500. The imprisonment sentence may not be suspended unless 

16 the judge finds that the imposition of the imprisonment sentence will pose a risk to the defendant's physical 

17 or mental well-being. 

18 (2) Except as provided in subsection (8). on a second conviction, the person shall be punished by 

19 a fine of not less than $300 or more than $500 and by imprisonment for not less than 7 days, at least 48 

20 hours of which must be served consecutively, or more than 6 months. Except as provided in subsection 

21 (8), 3 days of the imprisonment sentence may not be suspended unless the judge finds that the imposition 

22 of the imprisonment sentence will pose a risk to the defendant's physical or mental well-being. 

23 (3) (a) Except as provided in subsection (8). on the third conviction, the person shall be punished 

24 by imprisonment for a term of not less than 30 days, at least 48 hours of which must be served 

25 consecutively, or more than 1 year and by a fine of not less than $500 or more than $1,000. Except as 

26 provided in subsection (8), notwithstanding any provision to the contrary providing for suspension of 

27 execution of a sentence imposed under this subsection, the imposition or execution of the first 10 days of 

28 the imprisonment sentence imposed for a third offense that occurred within 5 years of the first offense may 

29 not be suspended. 

30 (b) (i) On the third or subsequent conviction, the court, in addition to any other penalty imposed 
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by law, shall order the motor vehicle owned and operated by the person at the time of the offense to be 

2 seized and subjected to the procedure provided under 61-8-421. 

3 (ii) A vehicle used by a person as a common c.3rrier in the transaction of business as a common 

4 carrier is not subject to forfeiture unless it appears that the owner or other person in charge of the vehicle 

5 consented to or was privy to the violation. A vehicle may not be forfeited under this section for any act or 

6 omission established by the owner to have been comm tted or omitted by a person other than the owner 

7 while the vehicle was unlawfully in the possession of 3 person other than the owner in violation of the 

8 criminal laws of this state or the United States. 

9 (iii) Forfeiture of a vehicle encumbered by a security interest is subject to the secured person's 

1 O interest if the person did not know and could not have reasonably known of the unlawful possession, use, 

11 or other act on which the forfeiture is sought. 

12 (4) 1fil On the fourth or subsequent conviction, the person is guilty of a folon'f offonse and IS 

13 GUILTY OF A FELONY OFFENSE AND shall be punished by imprisonment for a term of not less than -1-','eai: 

14 6 months o.r more than 10 yeaFs ~ 13 MONTHS and by a fine of not less than $1,000 or more than 

15 $10,000. eMsef')t as f')ro11ided in suesestion Hl), notwithftanding an•f f'lFOvision to the sontFary f'lF0'1iding foF 

16 susf')ension of exeoution of a sentense iR'lf')esed undeF ti1is suesestien, the The imposition or execution of 

17 the fifst 6 months of the imprisonment sentence imposed for a fourth or subsequent offense may not be 

18 suspended. The person is not eli9isle for parnle. 

19 (bl After serving the term of imprisonment imposed under subsection (4)ja). the person shall serve 

20 a supervised release term of not less than 1 year or more than 2 years. The release must be supervised 

21 by the department of corrections, which may order all or any portion of the supervised release term to be 

22 served under intensive supervision. The provisions of Title 46, chapter 23, part 10, relating to probation 

23 apply to the supervised release. 

24 (c) The sentencing judge may impose upon the defendant any reasonable restrictions or conditions 

25 during the period of supervised release. Reasonable restrictions or conditions may include: 

26 (ii conditions for supervised release; 

27 (ii) payment of a fine as provided in 46-18-231 : 

28 iiliL payment ot costs as provided in 46-18-232 and 46-18-233; 

29 (iv) payment of costs of court-appointed counsr~I as provided in 46-8-113; 

30 (vi community service; 
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1 (vi) any other reasonable restrictions or conditions considered necessary for rehabilitation or for the 

2 protection of society; or 

3 (vii) any combination of the restrictions or conditions in subsections (4)(c)(i) through (4)(c)(vi). 

4 (di If a violation of the restrictions or conditions of the supervised release is established, the court 

5 may continue the period of supervised release or may require the defendant to serve the remainder of the 

6 supervised release sentence in one of the facilities set forth in subsection (4)(e). The court may credit the 

7 remainder of the supervised release or the time to be served in a facility set forth in subsection (4I(e) with 

8 all or part of the time already served on supervised release. 

9 (el The persen may net l;ie sentenseel te the elepartment ef serrestiens fer plasement in an 

10 apprepriate serrestienal instit~tien er pregram. The court shall specify one of the following facilities as the 

11 place in which the INITIAL term of imprisonment must be served, OR THE COURT SHALL SENTENCE THE 

12 PERSON TO THE DEPARTMENT OF CORRECTIONS FOR PLACEMENT IN AN APPROPRIATE 

13 CORRECTIONAL INSTITUTION OR PROGRAM, except that a prerelease center or boot camp may not be 

14 specified BY THE COURT without the prior approval of the department of corrections: 

15 (il a state prison; 

16 (ii) a regional correctional facility; 

17 (iii) a county iail; 

18 (iv) a boot camp: 

19 (v) a prerelease center; 

20 (Vil A STATE-APPROVED PUBLIC OR PRIVATE TREATMENT FACILITY. 

21 (fl The court shall order a person who is financially able to do so to pay the costs of imprisonment 

22 and supervised release under this subsection (4) and of the information course and treatment under 

23 subsection 15). 

24 

25 

26 

27 

28 

29 

30 

(G) FOLLOWING INITIAL PLACEMENT OF A DEFENDANT IN A FACILITY SET FORTH IN 

SUBSECTION I4)(E), THE DEPARTMENT OF CORRECTIONS MAY, AT ITS DISCRETION, PLACE THE 

OFFENDER IN ANOTHER FACILITY OR PROGRAM. 

(5) In addition to the punishment provided in this section, regardless of disposition, the defendant 

shall complete an alcohol information course at an alcohol treatment program approved by the department 

of public health and human services, which may include alcohol or drug treatment, or both. Alcohol or drug 

treatment, or both, must be ordered for a first-time offender upon a finding of chemical dependency made 
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by a certified chemical dependency counselor pursuant to diagnosis and patient placement rules adopted 

2 by the department of public health and human services. On conviction of a second or subsequent offense 

3 under this section, in addition to the punishment provided in this section, regardless of disposition, the 

4 defendant shall complete an alcohol information course at an alcohol treatment program approved by the 

5 department of public health and human services, which must include alcohol or drug treatment, or both. 

6 As long as the alcohol information course is approved as provided in this subsection and the treatment is 

7 provided by a certified chemical dependency counselor, the defendant may attend the information course 

8 and treatment program of the defendant's choice. The treatment provided to the defendant at a treatment 

9 program must be at a level appropriate to the defendant's alcohol or drug problem, or both, as determined 

10 by a certified chemical dependency counselor pursuant to diagnosis and patient placement rules adopted 

11 by the departme,it of corrections. Upon determination. the court shall order the defendant's appropriate 

12 level of treatment. If more than one counselor makes a determination as provided in this subsection, the 

13 court shall order an appropriate level of treatment based upon the determination of one of the counselors. 

14 On a second or subsequent conviction, the treatment pngram must be followed by monthly monitoring for 

15 a period of at least 1 year from the date of admission to the program. A court or counselor may not require 

16 attendance at a self-help program other than at an "open meeting" as that term is defined by the self-help 

17 program. A defendant may voluntarily particioate in self ·ielp programs. Each counselor providing education 

18 or treatment shall, at the commencement of the education or treatment, notify the court that the defendant 

19 has been enrolled in an alcohol information course or trnatment program. If the defendant fails to attend 

20 the information course or treatment program, the counselor shall notify the court of the failure. 

21 (6) For the purpose of determining the number of convictions under this section, "conviction" 

22 means a final conviction, as defined in 45-2-101, in this state, conviction for a violation of a similar statute 

23 in another state, or a forfeiture of bail or collateral deposited to secure the defendant's appearance in court 

24 in this state or another state, which forfeiture has not been vacated. An offender is considered to have 

25 been previously convicted for the purposes of sentePcing if less than 5 years have elapsed between the 

26 commission of the present offense and a previous C(Wviction, unless the offense is the offender's fourth 

27 or subsequent offense, in which case all previous convictions must be used for sentencing purposes. If 

28 there has not been an additi<Jllal conviction for an offerse urlder this section for a period of 5 years after 

29 a prior conviction under this section, then all recorcls and data relating to the prior conviction are 

30 confidential criminal justice information, as defined 1n 44-5-103, and public access to the information may 
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only be obtained by district court order upon good cause shown. 

2 (7) For the purpose of calculating subsequent convictions under this section, a conviction for a 

3 violation of 61-8-406 also constitutes a conviction for a violation of 61-8-401. 

4 (81 The court may order that a term of imprisonment imposed unser this sestien for a first, second, 

5 or third offense be served in another facility made available by the county and approved by the sentencing 

6 court. The defendant, if financially able, shall bear the expense of the imprisonment in the facility. The court 

7 may impose restrictions on the defendant's ability to leave the premises of the facility and require that the 

8 defendant follow the rules of that facility. The facility may be, but is not required to be, a community-based 

9 prerelease center as provided for in 53-1-203. The prerelease center may accept or reject a defendant 

10 referred by the sentencing court. 

11 (9) Except for the initial 24 hours on a first offense or the initial 48 hours on a second or 

12 subsequent third offense, the court may order that a term of imprisonment imposed unaer this sestien for 

13 a first, second, or third offense be served by imprisonment under home arrest as provided in Title 46, 

14 chapter 18, part 10. 

15 ( 10) A court may not defer imposition of sentence under this section." 

Section 2. Section 61-8-722, MCA, is amended to read: 

16 

17 

18 "61-8-722. Penalty for driving with excessive alco.hol concentration. (1) Except as provided in 

19 subsection (9), a person convicted of a violation of 61-8-406 shall be punished by imprisonment for not 

20 more than 10 days and shall be punished by a fine of not less than $100 or more than $ 500. 

21 (2) Except as provided in subsection (9), on a second conviction of a violation of 61-8-406, the 

22 person shall be punished by imprisonment for not less than 48 consecutive hours or more than 30 days and 

23 by a fine of not less than $300 or more than $500. 

24 (3) (a) Except as provided in subsection (9), on a third conviction of a violation of 61-8-406, the 

25 person shall be punished by imprisonment for not less than 48 consecutive hours or more than 6 months 

26 and by a fine of not less than $500 or more than $1,000. 

27 (b) (i) On the third or subsequent conviction, the court, in addition to any other penalty imposed 

28 by law, shall order the motor vehicle owned and operated by the person at the time of the offense to be 

29 seized and subjected to the procedure provided under 61-8-421. 

30 (ii) A vehicle used by a person as a common carrier in the transaction of business as a common 

I Legislative 

1services 
".f!i•ision 

- 5 - HB 100 



55th Legislature HB0100.03 

carrier is not subject to forfeiture unless it appears that the owner or other person in charge of the vehicle 

2 consented to or was privy to the violation. A vehicle may not be forfeited under this section for any act or 

3 omission established by the owner to have been committed or omitted by a person other than the owner 

4 while the vehicle was unlawfully in the possession of a person other than the owner in violation of the 

5 criminal laws of this state or the United States. 

6 (iii) Forfeiture of a vehicle encumbered by a se,curity interest is subject to the secured person's 

7 interest if the person did not know and could not have reasonably known of the unlawful possession, use, 

8 or other act on which the forfeiture is sought. 

9 (4) @l On the fourth or subsequent conviction, the person is gHilty ef a feleny effense aREI !§. 

10 GUil TY OF A FELONY OFFENSE AND shall be punished by imprisonment for a term of not less than 4-->,'eaf 

11 6 months or more than 10 years ~ 1 3 MONTHS and by a fine of not less than $1,000 or more than 

12 $10,000. li:11se13t as 13reuises in sHesestien (QI, net>.•,•ithstansing any ether 13revisien 13revising fer 

13 SH6f3BRsien ef 011esutien ef a sentense iF1113esea unser this s1,10sestien, the The imposition or execution of 

14 the first 6 FlleRths ef the imprisonment sentence impos,ed for a fourth or subsequent offense may not be 

15 suspended. The persen is net eliaiele fer parele. 

16 (b) After serving the term of imprisonment imposed under subsection {4)(a), the person shall serve 

17 a supervised release term of not less than 1 year or more than 2 years. The release must be supervised 

18 by the department of corrections, which may order all or any portion of the supervised release term to be 

19 served under intensive supervision. The provisions of Title 46, chapter 23, part 10, relating to probation 

20 apply to the supervised release. 

21 (cl The sentencing judge may impose upon the clefendant any reasonable restrictions or conditions 

22 during the period of supervised release. Reasonable remrictions or conditions may include: 

23 (i) conditions for supervised release: 

24 (ii) payment of a fine as provided in 46-18-231: 

25 (iii) payment of costs as provided in 46-18-232 and 46-18-233; 

26 (iv) payment of costs of court-appointed counsetl as provided in 46-8-113; 

27 (vl community service: 

28 {vi) any other reasonable restrictions or conditions considered necessary for rehabilitation or for the 

29 protection of society; or 

30 (vii) any combination of the restrictions or conditions in subsections (4)(c)(i) through (4l(c)(vi). 

- 6 - HB 100 



55th Legislature HB0100.03 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

{d) If a violation of the restrictions or conditions of the supervised release is established, the court 

may continue the period of supervised release or may require the defendant to serve the remainder of the 

supervised release sentence in one of the facilities set forth in subsection (4)(e). The court may credit the 

remainder of the supervised release or the time to be served in a facility set forth in subsection I4)(e) with 

all or part of the time already served on supervised release. 

(e) Tho person rnay not so sentonsoel to tho elopartrnont of sorrostions fer plasornont in an 

appropriate sorrostional instit1,1tion or pro§rarn. The court shall specify one of the following facilities as the 

place in which the INITIAL term of imprisonment must be served. OR THE COURT SHALL SENTENCE THE 

PERSON TO THE DEPARTMENT OF CORRECTIONS FOR PLACEMENT IN AN APPROPRIATE 

CORRECTIONAL INSTITUTION OR PROGRAM. except that a prerelease center or boot camp may not be 

specified BY THE COURT without the prior approval of the department of corrections: 

(i) a state prison; 

(ii) a regional correctional facility; 

(iii) a county jail; 

(iv) a boot camp; 

(v) a prerelease center. 

(f) The court shall order a person who is financially able to do so to pay the costs of imprisonment 

and supervised release under this subsection (4) and of the information course and treatment under 

subsection (6). 

(G) FOLLOWING INITIAL PLACEMENT OF A DEFENDANT IN A FACILITY SET FORTH IN 

21 SUBSECTION (4)(E), THE DEPARTMENT OF CORRECTIONS MAY, AT ITS DISCRETION, PLACE THE 

22 OFFENDER IN ANOTHER FACILITY OR PROGRAM. 

23 (5) The provisions of 61-5-205(2), 61-5-208(2), and 61-11-203(2)(d), relating to revocation and 

24 suspension of driver's licenses, apply to any conviction under 61-8-406. 

25 (6) In addition to the punishment provided in this section, regardless of disposition, the defendant 

26 shall complete an alcohol information course at an alcohol treatment program approved by the department 

27 of public health and human services, which must include alcohol or drug treatment, or both, in accordance 

28 with the provisions of 61-8-714. Each counselor providing education or treatment shall, at the 

29 commencement of the education or treatment, notify the court that the defendant has been enrolled in a 

30 course or treatment program. If the defendant fails to attend the course or the treatment program, the 

~
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counselor shall notify the court of the failure. 

2 (7) For the purpose of determining the number of convictions under this section, "conviction" 

3 means a final conviction, as defined in 45-2-101, in this state or a similar statute in another state or a 

4 forfeiture of bail or collateral deposited to secure the defendant's appearance in court in this state or 

5 another state, which forfeiture has not been vacated. t,n offender is considered to have been previously 

6 convicted for the purposes of sentencing if less than 5 years have elapsed between the commission of the 

7 present offense and a previous conviction, unless the, offense is the offender's fourth or subsequent 

8 offense, in which case all previous convictions must be used for sentencing purposes. If there has not been 

9 an additional conviction for an offense under this section for a period of 5 years after a prior conviction 

1 O under this section, then all records and data relating to the prior conviction are confidential criminal justice 

11 information, as defined in 45-5-103, and public access to the information may only be obtained by district 

1 2 court order upon good cause shown. 

1 3 (81 For the purpose of calculating subsequent convictions under this section, a conviction for a 

14 violation of 61-8-401 also constitutes a conviction for a violation of 61-8-406. 

15 (9) The court may order that a term of imprison~1ent imposed 1cJnEler this sestien for a first, second, 

16 or third offense be served in another facility made available by the county and approved by the sentencing 

17 court. The defendant, if financially able, shall bear the expense of the imprisonment in the facility. The court 

18 may impose restrictions on the defendant's ability to leave the premises of the facility and require that the 

19 defendant follow the rules of that facility. The facility may be, but is not required to be, a community-based 

20 prerelease center as provided for in 53-1-203. The prnrelease center may accept or reject a defendant 

21 referred by the sentencing court. 

22 ( 101 Except for the initial 24 hours on a first offense or the initial 48 hours on a second or 

23 &lcJB&B'lUBnt third offense, the court may order that a term of imprisonment imposed under tf::lis sestion for 

24 a first, second, or third offense be served by imprisonment under home arrest as provided in Title 46, 

25 chapter 18, part 10. 

26 ( 11) A court may not defer imposition of sentence under this section." 

27 

28 

29 

NEW SECTION. Section 3. Effective date. [This act] is effective on passage and approval. 

-END-

r:Legisl~ive 
\Services 
\_l!jvision 

- 8 - HB 100 



55th Legislature 

HOUSE BILL NO. 100 

INTRODUCED BY SOFT 

HB0100.04 

APt'ROVED 5Y :::CM 
ON JC::::::CIARY 

2 

3 BY REQUEST OF THE DEPARTMENT OF CORRECTIONS 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE PUNISHMENT FOR DRIVING UNDER THE 

6 INFLUENCE AND FOR DRIVING WITH AN ALCOHOL CONCENTRATION IN EXCESS OF 0.1 O; AMENDING 

7 SECTIONS 61-8-714 AND 61-8-722, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

8 

9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 61-8-714, MCA, is amended to read: 

10 

11 

12 "61-8-714. Penalty for driving under influence of alcohol or drugs. (1) Except as provided in 

13 subsections (8) and (9), a person convicted of a violation of 61-8-401 shall be punished by imprisonment 

14 in the county jail for not less than 24 consecutive hours or more than 60 days and shall be punished by a 

1 5 fine of not less than $100 or more than $500. The imprisonment sentence may not be suspended unless 

16 the judge finds that the imposition of the imprisonment sentence will pose a risk to the defendant's physical 

17 or mental well-being. 

18 (2) Except as provided in subsection (8), on a second conviction, the person shall be punished by 

19 a fine of not less than $300 or more than $500 and by imprisonment for not less than 7 days, at least 48 

20 hours of which must be served consecutively, or more than 6 months. Except as provided in subsection 

21 (8), 3 days of the imprisonment sentence may not be suspended unless the judge finds that the imposition 

22 of the imprisonment sentence will pose a risk to the defendant's physical or mental well-being. 

23 (3) (a) Except as provided in subsection (8), on the third conviction, the person shall be punished 

24 by imprisonment for a term of not less than 30 days, at least 48 hours of which must be served 

25 consecutively, or more than 1 year and by a fine of not less than $500 or more than $1,000. Except as 

26 provided in subsection (8), notwithstanding any provision to the contrary providing for suspension of 

27 execution of a sentence imposed under this subsection, the imposition or execution of the first 10 days of 

28 the imprisonment sentence imposed for a third offense that occurred within 5 years of the first offense may 

29 not be suspended. 

30 (b) (i) On the third or subsequent conviction, the court, in addition to any other penalty imposed 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

by law, shall order the motor vehicle owned and operated by the person at the time of the offense to be 

seized and subjected to the procedure provided under 61-8-421. 

(ii) A vehicle used by a person as a common carrier in the transaction of business as a common 

carrier is not subject to forfeiture unless it appears that the owner or other person in charge of the vehicle 

consented to or was privy to the violation. A vehicle may not be forfeited under this section for any act or 

omission established by the owner to have been committed or omitted by a person other than the owner 

while the vehicle was unlawfully in the possession of a person other than the owner in violation of the 

criminal laws of this state or the United States. 

(iii) Forfeiture of a vehicle encumbered by a security interest is subject to the secured person's 

interest if the person did not know and could not have reasonably known of the unlawful possession, use, 

or other act on which the forfeiture is sought. 

(4) :f:ltl OR the fourth OF 6UbSeE1UeRt 60R¥iGtiOR; tho perSOR is guilty of a felOR'f offeRse amJ lli 

GUlbTY OF A FebO~JY Oii=ii=eNSI! /\Ni;) shall be puRishoe 8',' imprisoRmeRt for a term of Rot loss thaR 1 year 

e FRORths OF FROFO thaR 10 years ~ 13 MOfl.JTFIS ans 9\' a fiRe of Rot loss thaR $1,000 OF more thaR 

$10,000. EXGej;lt as l')FOvieoe iR suesootioR (8)' ROtwithstaRSiRg a Ry pro¥isioR to tho 60Rtrary l')FOViSiRg for 

SUSl')ORSiOR of oxosutioR of a seRteRse iml')0608 t!Relor. H,is suesostiOR, tho Ih!! iml')ositiOR or oxooution of 

the first €l months of tho imprisonFRont sontonso iml')osod for a fourth or su0soE1uont offense may not-ff 

susponeloel. Tho person is not eliai0lo for parole. 

{el After ser¥ina tho torFR of iR'lprisonmoRt impoued uRder suesestioR (4){a). tho person shall sor>1e 

a su1;10rYisod release term of RBt less thaR 1 \<oar er R'lo1ro thaR 2 years. Tho release must 00 suporYisee 

0y tho eo13artmeRt of sorrestioRs, whish may orelor all or aRy portioR of the su13ervisee release term to Ile 

seri•od uneer intonsi¥e s1,11;1orYision. Tho BFOYisioRs of Title 4 e. sha1;1ter 23, 1;1art 10, relatiRe to prollatioR 

a13ply to tho supori,isoe release. 

(s) Tho sontoRoina judae ma·t impose upoR tho defeREfoRt aRy reasonaele rostristioRs or seRditioRs 

eluriR@ tho peried of superi,ised release ~oasonaelo restristions or oeneitiens ma•t insludo: 

(i) sonelitions for su13orYisoel release; 

(ii) payment ef a fiRo as 1;1r0vidod in 4€l 18 231: 

(iii) 1;1a•1m0Rt of oosts as 1;1ro11ieoel in 4 €l 18 232 ane 4 €l 18 233; 

(j,c) payment of oosts of oourt a1;113oiRtoe sounsol as 13rovieee in 41:1 8 113; 

(11) soFRmuRitv serviso: 
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(!Ji) any other roasonablo rostriotions or oonditions oonsidorod neoossary for rehabilitation or for the 

2 prntootion of sosioty; or 

3 (vii) ani,1 oofl'lbination of tho rostriotionc or oonditiens in s1,1bsostions I4)(o)(i) thrnuah (4)(o)(¥i). 

4 {dl If a ¥iolation of tho roctriotiens or sonditionc et tho s1,1porvicod roloaso is ostablishod, tho oourt 

5 Fl'lav oontinuo tho period of supor¥isod roloaco or Fl'lay rog1,1iro tho defendant to sor>«o tho rofl'laindor ef tho 

6 cupor¥isod roloaso sontenoe in ono sf tho faoilitios sot forth in subsestion (4 )(e). Tho oomt Fl'lav oFSdit the 

7 rofl'laindor of tho s1,1per¥ised FSloaso or tho tifl'lo to bo cor¥od in a faoility sot forth in s1,1bsootion {4)(o) "'ith 

8 all or aart of tho tifl'lo already soP1od on s1,1por¥isod roloaso. 

9 {o) Tho parson Fl'lay net be sontonood to tho dopartfl'lont of oorrootions for plaoofl'lont in an 

10 approariato oerrootienal institbltion or aroarafl'l. Tho 001,1rt shall spooify one of tho followina faoilitios as tho 

11 plaoo in whioh tho l~llTI O L tOFFl'l of iFl'lprisenfl'lont Fl'lUSt bo sor¥od, OR HU! COURT SW II LL SeNTeNGe TWe 

12 Pl!RSOr>J TO Tl-II! Ol!PAfHMe~IT OF GORReCTIONS FOR PL"CleMle~JT l~J A~J APPROPRIAH 

13 GORR!eGTION/\L l~JSTITUTION OR PROGRAM, 011ooat tl:iat a aroroloaso oontor or boot oaFl'lp Fl'lay not bo 

14 saooifiod QY TH!e COURT without tl:io arior appro\<al of tho dopartfl'lont of oorrootions: 

15 (i) a state prison; 

16 (ii) a FSaional oerrootienal faoility; 

17 (iii) a 001,1nty jailj 

18 (i¥) a boot GOFl'lDj 

19 (¥) a proroloaso oontor; 

20 (HI) /\ STAT!! APPROvei;;, PUBLIC Of:! PRIVATe TRe/\TMeNT FACILITY. 

21 (f) Tho 001,1rt shall order a porcon who is finanoially able to de co te pay tl:io sects of ifl'lprisonfl'lont 

22 and s1cJporvisod roloaso under this cubsootion (4) ans of tho inforfl'lation 001,1rco ans troatfl'lont 1cJnsor 

23 subcootion 16). 

24 (G) FOLLOV\ll~IG INITIAL PLl\GeMeNT OF A OleF!;;Ni;;iA~IT IN (\ FOCILITY SH FORTI-I l~I 

25 S1 JQSl!CTIO~J I4)(ii), Tl-le i;;ieP/\RTMe~IT OF GORReGTIONS MAY, AT ITS OISCR!eTION, PL/I Ce Tl=le 

26 OFFl!~IQl!R IN MIOTMl!R FACILITY OR PROGRAM. 

27 ¼till In addition to the punishment provided in this section, regardless of disposition, the 

28 defendant shall complete an alcohol information course at an alcohol treatment program approved by the 

29 department of public health and human services, which may include alcohol or drug treatment, or both, 

30 Alcohol or drug treatment, or both, must be ordered for a first-time offender upon a finding of chemical 
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1 dependency made by a certified chemical dependency counselor pursuant to diagnosis and patient 

2 placement rules adopted by the department of public health and human services. On conviction of a second 

3 or subsequent offense under this section, in addition to the punishment provided in this section, regardless 

4 of disposition, the defendant shall complete an alcohol information course at an alcohol treatment program 

5 approved by the department of public health and human services, which must include alcohol or drug 

6 treatment, or both. As long as the alcohol information course is approved as provided in this subsection 

7 and the treatment is provided by a certified chemical dependency counselor, the defendant may attend the 

8 information course and treatment program of the defendant's choice. The treatment provided to the 

9 defendant at a treatment program must be at a level appropriate to the defendant's alcohol or drug problem, 

10 or both, as determined by a certified chemical dependency counselor pursuant to diagnosis and patient 

11 placement rules adopted by the department of correcticns. Upon determination, the court shall order the 

12 defendant's appropriate level of treatment. If more than one counselor makes a determination as provided 

13 in this subsection, the court shall order an appropriate IElvel of treatment based upon the determination of 

14 one of the counselors. On a second or subsequent conviction, the treatment program must be followed by 

15 monthly monitoring for a period of at least 1 year from the date of admission to the program. A court or 

16 counselor may not require attendance at a self-help program other than at an "open meeting" as that term 

17 is defined by the self-help program. A defendant may voluntarily participate in self-help programs. Ea:::h 

18 counselor providing education or treatment shall, at th,e commencement of the education or treatment, 

19 notify the court that the defendant has been enrolled in an alcohol information course or treatment program. 

20 If the defendant fails to attend the information course or treatment program, the counselor shall notify the 

21 court of the failure. 

22 ~ifil For the purpose of determining the number of convictions under this section, "conviction" 

23 means a final conviction, as defined in 45-2-101, in this state, conviction for a violation of a similar statute 

24 in another state, or a forfeiture of bail or collateral deposited to secure the defendant's appearance in court 

25 in this state or another state, which forfeiture has not been vacated. An offender is considered to have 

26 been previously convicted for the purposes of sentencing if less than 5 years have elapsed between the 

27 commission of the present offense and a previous conviction, unless the offense is the offender's fourth 

28 or subsequent offense, in whid1 case all previous convictions must be used for sentencing purposes. If 

29 there has not been an additional conviction for an offense under this section for a period of 5 years after 

30 a prior conviction under this section, then all records and data relating to the prior conviction are 
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1 confidential criminal justice information, as defined in 44-5- 103, and public access to the information may 

2 only be obtained by district court order upon good cause shown. 

3 .P-Hfil For the purpose of calculating subsequent convictions under this section, a conviction for 

4 a violation of 61-8-406 also constitutes a conviction for a violation of 61-8-401. 

5 Wtill The court may order that a term of imprisonment imposed under this sestien for a first, 

6 second, or third offense be served in another facility made available by the county and approved by the 

7 sentencing court. The defendant, if financially able, shall bear the expense of the imprisonment in the 

8 facility. The court may impose restrictions on the defendant's ability to leave the premises of the facility 

9 and require that the defendant follow the rules of that facility. The facility may be, but is not required to 

1 O be, a community-based prerelease center as provided for in 53- 1 -203. The prerelease center may accept 

1 1 or reject a defendant referred by the sentencing court. 

12 +Q+ifil Except for the initial 24 hours on a first offense or the initial 48 hours on a second or 

13 sueseEjuent third offense, the court may order that a term of imprisonment imposed umJer this sestien for 

14 a first, second, or third offense be served by imprisonment under home arrest as provided in Title 46, 

1 5 chapter 18, part 10. 

16 ~.[fil A court may not defer imposition of sentence under this section." 

Section 2. Section 61-8-722, MCA, is amended to read: 

17 

18 

19 "61-8-722. Penalty for driving with excessive alcohol concentration. (1) Except as provided in 

20 subsection (9), a person convicted of a violation of 61-8-406 shall be punished by imprisonment for not 

21 more than 10 days and shall be punished by a fine of not less than $100 or more than $ 500. 

22 (2) Except as provided in subsection (9), on a second conviction of a violation of 61-8-406, the 

23 person shall be punished by imprisonment for not less than 48 consecutive hours or more than 30 days and 

24 by a fine of not less than $300 or more than $500. 

25 (3) (a) Except as provided in subsection (9), on a third conviction of a violation of 61-8-406, the 

26 person shall be punished by imprisonment for not less than 48 consecutive hours or more than 6 months 

27 and by a fine of not less than $500 or more than $1,000. 

28 (bl (i) On the third or subsequent conviction, the court, in addition to any other penalty imposed 

29 by law, shall order the motor vehicle owned and operated by the person at the time of the offense to be 

30 seized and subjected to the procedure provided under 61-8-421. 
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1 (ii) A vehicle used by a person as a common carrier in the transaction of business as a common 

2 carrier is not subject to forfeiture unless it appears that the owner or other person in charge of the vehicle 

3 consented to or was privy to the violation. A vehicle may not be forfeited under this section for any act or 

4 omission established by the owner to have been committed or omitted by a person other than the owner 

5 while the vehicle was unlawfully in the possession of a person other than the owner in violation of the 

6 criminal laws of this state or the United States. 

7 (iii) Forfeiture of a vehicle encumbered by a seGurity interest is subject to the secured person's 

8 interest if the person did not know and could not have reasonably known of the unlawful possession, use, 

9 or other act on which the forfeiture is sought. 

10 (4) f!i!± OR the fo1a1rth er 61a19Seq1a10Rt 60RViGtieA .. the perseA is 91a1ilty ef a felBA'f effeASB a Ad ~ 

11 G61IbTY OF/\ FEbO~IY QFFENaE /\NO shall be pUAished h'( impFiSBAl'IIBAt fer a tern'\ Bf not less thaR 1 '(Bar 

12 e FRBRtl=1s BF FROFe thaA 1 Q 'fears ~ 1 3 MONTI-la aRd b11 a fiRe ef Rat less thaA $1,QQQ er FR ere thaA 

13 $1 Q,QQQ. ElEGBpt as proYided iA s1a11lseotiOA (9), ROtwithstaAdiR!j aA',' ether PFBViSiBA PF0 1(idiA9 for 

14 GlalGpeRsieA ef eMesutiBA ef 3 60AtBASB iFRposed lalAdor this sullsostieA, the~ iFRpesitiBA BF eMBGUtieA of 

15 the fast e FRBRths ef tho iFRpriGOAFReRt SORtBAGO impesed for 3 f01,1rth or GYllsoqYeAt effeRSO may ABt be 

16 SYSpeRded. The parsaR is ABt eliaillla far parale. 

17 (bl After serviR@ the tarFR sf imprissAFRBAt impased 1a1Adar sullsaotiaA ( 4 )(al, the persaA shall serv-a 

18 a s1,1peP•ised release term af Rat less thaA 1 year er mare thaA 2 years. The release m1a1st Ile s1a1p0rvised 

19 by the departmeAt ef sarrestiaRs, whish FA3't' arEler all or aAy partioR of the s1a1parvisad release term ta tie 

20 served YAder iAteAsi¼•a s1a1peP•isioR. Tl=10 pravisiaRs af Title 4 e, shapter 23 1 part 1 Q, ralatiRa ta prallatiaR 

21 apply ta tl=1e super11ised reloaso. 

22 (sl Tl=,e SBAtBRGiAa judao FRay impese lalBBA the dofoAdaAt 3AY F0360Aablo rastriotiOAS er GBAditiBAS 

23 d1,1riAa tl=10 perisd of s1a1peP<iseEI release. FloasaAalllo res·EristiOAS or GeAElitiOAS may iAGIYdB: 

24 (ii ssAditiaAs for s1a1p0rviead release: 

25 (ii) pa~•mBAt af a fiAB 36 BFO\lidee iA 4 e 1 Q 231 i 

26 Oiil pa•1mant Bf GBGtS 36 BFB\lieed iA 4e 1 Q 232 amt 4e 1 Q 233; 

27 (i•(I B3¥FAeAt af GBGts of GBUFt appoiAteel GBlalASBI 36 pravieed iA 4e Q 113i 

28 (vl oamm1a1Aity serviGBi 

29 Ml aAy atl=10r roasaAatJle restristieAs er oaAditiam; GBAsidored Aooessar>!'. far rehallilitatioA er for tl=10 

30 prstestiaA af sooioty; or 
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lviil a Ry aoFRliliRatioR of tho rnstFiatioRs OF soRElitioRs iR s1,1esoati0Rs 14 l Isl Ii) thro1,1ah 14 )(sl(vil. 

2 Id) If a violatioR of tho FostriatioRG OF soRditioRs of tho s1,1eor><isod release is ostaelishod, tho so1,1rt 

3 FRay soRtiR1,10 tho eorioEI of s1,1eorvis0El release or FRay roa1,1iro tho ElofoRElaRt to sor> 10 tho romaiRElor of tho 

4 s1,1eor"isod rnloaso soRt0RG0 iR ORO of tho faailitios sot fertl=l iR s1,11ilsostieR (4)fol. Tl=lo so1,1rt may sroElit tl=lo 

5 roFRaiAElor of tho s1,1eorvised release or the tiFRe to BB seP1ed iA a faoility sot forth iA s1,11ilsootioR 11Hol yrith 

6 all or part of tho tiFRo already served OR s1,1eorvisod release. 

7 (el Tho porsoA FRay Rot tile soAtoAsod to tho eoeartFRont of aorroatioAs for elasoFRont in an 

8 approeriato sorroational iAstit\,ltioA er eroaraFR. Tho 001,Jrt shall sposify ORO of tho fallo 1,YiAa fosilitios as tho 

9 elaw in whish tho INITIAb torFR of imprisoAFRont FR1,1st Bo served, OR THE COURT SH/\bb SENTE~ICE THE 

10 PERSO~I TO THE QEPARTMENT 01= CORRECTIO~IS FOR PLACEMENT l~I A~I A PPROPRll\TE 

11 CORRECTIO~IAb l~ISTITUTION OR PROGRAM, 0KG0pt that a eroroloaso G0Ator er Beet same FRJ'( not BB 

12 sposifioe Iii¥ THE COURT witho1,1t tho prior apero><al of tho dopartFRoAt of aorroatioAs: 

13 lil a state ariseA; 

14 liil a roaional aorroatioAal fasility; 

1 5 !iiil a so1,1Aty iail; 

16 (iv) a eeot aaFRa; 

17 (vl a proroloaso soAtor. 

18 If) Tho so1,1rt shall oreor a eorsoA who is fiAaAsially aelo te eo so to aay tho sosts of imerisonFRoAt 

19 ane S\,l@BP1isod release 1,1Aeor tl=lis s1,1esoation (4l aAe of tl=lo iAforFRatioA so1,1rso JAE! troatFRBAt 1,1Ador 

20 61,JEJGBGtion (el. 

21 IGl F'ObbO'.Nl~IG INITIAL PLACEMENT OF A DEl=E~IDANT IN A liC..GlblTY SET !=ORTH l~I 

22 SUBSECTIO~I 11l(EL TME DEP"RTME~IT OF GORREGTIO~IS M/\¥ 1 AT ITS DISCRETIO~I. Pb.C..CE TME 

23 OFPENCER IN MlOTI-IER FACILITY OR PROGRAM. 

24 ~~ The provisions of 61-5-205(2), 61-5-208(2), and 61-11-203(2)(d), relating to revocation and 

25 suspension of driver's licenses, apply to any conviction under 61-8-406. 

26 AA1fil In addition to the punishment provided in this section, regardless of disposition, the 

27 defendant shall complete an alcohol information course at an alcohol treatment program approved by the 

28 department of public health and human services, which must include alcohol or drug treatment, or both, 

29 in accordance with the provisions of 61-8-714. Each counselor providing education or treatment shall, at 

30 the commencement of the education or treatment, notify the court that the defendant has been enrolled 

~
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in a course or treatment program. If the defendant fails to attend the course or the treatment program, the 

2 counselor shall notify the court of the failure. 

3 ++Hfil For the purpose of determining the number of convictions under this section, "conviction" 

4 means a final conviction, as defined in 45-2-101, in this state or a similar statute in another state or a 

5 forfeiture of bail or collateral deposited to secure the defendant's appearance in court in this state or 

6 another state, which forfeiture has not been vacated. An offender is considered to have been previously 

7 convicted for the purposes of sentencing if less than 5 years have elapsed between the commission of the 

8 present offense and a previous conviction, unless the offense is the offender's fourth or subsequent 

9 offense, in which case all previous convictions must be used for sentencing purposes. If there has not been 

10 an additional conviction for an offense under this section for a period of 5 years after a prior conviction 

11 under this section, then all records and data relating to the prior conviction are confidential criminal justice 

12 information, as defined in 45-5-103, and public access to the information may only be obtained by district 

13 court order upon good cause shown. 

14 +mill For the purpose of calculating subsequent convictions under this section, a conviction for 

15 a violation of 61-8-401 also constitutes a conviction for a violation of 61-8-406. 

16 AA.l.fil The court may order that a term of imprisonment imposed Ynder tl:lis seotien for a first, 

17 second, or third offense be served in another facility made available by the county and approved bv tne 

18 sentencing court. The defendant, if financially able, shall bear the expense of the imprisonment in the 

19 facility. The court may impose restrictions on the defendant's ability to leave the premises of the facility 

20 and require that the defendant follow the rules of that facility. The facility may be, but is not required to 

21 be, a community-based prerelease center as provided for in 53-1-203. The prerelease center may accept 

22 or reject a defendant referred by the sentencing court. 

23 ~ifil Except for the initial 24 hours on a firs1: offense or the initial 48 hours on a second or 

24 SYbsef!Yent third offense, the court may order that a terrn of imprisonment imposed Ynder tl:lis seotien for 

25 a first, second, or third offense be served by imprisonment under home arrest as provided in Title 46, 

26 chapter 18, part 10. 

27 t++H..1.Ql A court may not defer imposition of sentence under this section." 

28 

29 

30 

NEW SECTION. SECTION 3. DRIVING UNDER ll~FLUENCE OF ALCOHOL OR DRUGS -- DRIVING 

WITH EXCESSIVE ALCOHOL CONCENTRATION -- PEN.A,LTY FOR FOURTH OR SUBSEQUENT OFFENSE. 

~
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1 ( 1) ON THE FOURTH OR SUBSEQUENT CONVICTION UNDER 61-8-714 OR 61-8-722 FOR A VIOLATION 

2 OF 61-8-401 OR 61-8-406, THE PERSON IS GUil TY OF A FELONY AND SHALL BE PUNISHED BY: 

3 (A) IMPRISONMENT FOR A TERM OF NOT LESS THAN 6 MONTHS OR MORE THAN 13 MONTHS, 

4 THE IMPOSITION OR EXECUTION OF WHICH MAY NOT BE SUSPENDED, AND THE PERSON IS NOT 

5 ELIGIBLE FOR PAROLE; 

6 (B) A SUPERVISED RELEASE TERM OF NOT LESS THAN 1 YEAR OR MORE THAN 4 YEARS; AND 

7 (Cl A FINE OF NOT LESS THAN $1,000 [$1,500] OR MORE THAN $10,000. 

8 (2) THE COURT SHALL, SUBJECT TO SENTENCING RESTRICTIONS: 

9 (A) SPECIFY ONE OF THE FOLLOWING FACILITIES AS THE INITIAL PLACE IN WHICH THE TERM 

10 OF IMPRISONMENT MUST BE SERVED: 

11 (I) A STATE PRISON; 

12 (II) A REGIONAL CORRECTIONAL FACILITY; 

13 (Ill) A COUNTY JAIL; 

14 (IV) A BOOT CAMP. PROVIDED THE PRIOR APPROVAL OF THE DEPARTMENT OF CORRECTIONS 

15 HAS BEEN OBTAINED: OR 

16 (V) A PRERELEASE CENTER, PROVIDED THE PRIOR APPROVAL OF THE DEPARTMENT OF 

17 CORRECTIONS HAS BEEN OBTAINED: OR 

18 (Bl SENTENCE THE PERSON TO THE DEPARTMENT OF CORRECTIONS FOR PLACEMENT IN AN 

19 APPROPRIATE CORRECTIONAL INSTITUTION OR PROGRAM; AND 

20 (C) ORDER A PERSON WHO IS FINANCIALLY ABLE TO PAY THE COSTS OF IMPRISONMENT AND 

21 SUPERVISED RELEASE UNDER THIS SECTION AND OF THE INFORMATION COURSE AND TREATMENT 

22 UNDER [SECTION 9 OF HOUSE BILL NO. 5591. 

23 (3) THE SENTENCING JUDGE MAY IMPOSE UPON THE DEFENDANT ANY REASONABLE 

24 RESTRICTIONS OR CONDITIONS DURING THE PERIOD OF SUPERVISED RELEASE. REASONABLE 

25 RESTRICTIONS OR CONDITIONS MAY INCLUDE: 

26 {Al CONDITIONS FOR SUPERVISED RELEASE; 

27 (B) PAYMENT OF A FINE AS PROVIDED IN 46-18-231; 

28 (C) PAYMENT OF COSTS AS PROVIDED IN 46-18-232 AND 46-18-233; 

29 (DI PAYMENT OF COSTS OF COURT-APPOINTED COUNSEL AS PROVIDED IN 46-8-113; 

30 (El COMMUNITY SERVICE; 
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(F) ANY OTHER REASONABLE RESTRICTIONS OR CONDITIONS CONSIDERED NECESSARY FOR 

2 REHABILITATION OR FOR THE PROTECTION OF SOCIETY· 

3 (GI TREATMENT IN A STATE-APPROVED PUBLIC OR PRIVATE TREATMENT FACILITY; OR 

4 (H) ANY COMBINATION OF THE RESTRICTIONS OR CONDITIONS LISTED IN SUBSECTIONS (3)1AI 

5 THROUGH I3)(G). 

6 (4) (A) FOLLOWING INITIAL PLACEMENT OF A DEFENDANT IN A BOOT CAMP OR A PRERELEASE 

7 CENTER UNDER SUBSECTION (2l(Al, THE DEPARTMENT OF CORRECTIONS MAY. AT ITS Dl$CRETION, 

8 PLACE THE OFFENDER IN ANOTHER FACILITY OR PROGRAM. 

9 IB) THE TERM OF SUPERVISED RELEASE MUST BE SUPERVISED BY THE DEPARTMENT OF 

10 CORRECTIONS, WHICH MAY ORDER ALL OR ANY POF!TION OF THE SUPERVISED RELEASE TERM TO 

11 BE SERVED UNDER INTENSIVE SUPERVISION. THE PROVISIONS OF TITLE 46, CHAPTER 23, PART 10, 

12 RELATING TO PROBATION, APPLY TO THE SUPERVISED RELEASE. 

13 (5) IF A VIOLATION OF THE RESTRICTIONS OR CONDITIONS OF THE SUPERVISED RELEASE IS 

14 ESTABLISHED, THE COURT MAY CONTINUE THE PERIOD OF SUPERVISED RELEASE OR MAY REQUIRE 

15 THE DEFENDANT TO SERVE THE REMAINDER OF THE SUPERVISED RELEASE SENTENCE IN ONE OF THE 

16 FACILITIES SET FORTH IN SUBSECTION (2)(A) OR (2)(8). THE COURT MAY CREDIT THE REMAINDER OF 

17 THE SUPERVISED RELEASE OR THE TIME TO BE SERVED IN A FACILITY SET FORTH IN SUBSECTION 

18 {2)(A) OR (2)(8) WITH ALL OR PART OF THE TIME ALREADY SERVED ON SUPERVISED RELEASE. 

19 

20 NEW SECTION. SECTION 4. COORDINATION. :1) IF HOUSE BILL NO. 559 AND [THIS ACT) ARE 

21 PASSED AND APPROVED. THEN SUBSECTION (1) OF THE COORDINATION INSTRUCTION IN HOUSE BILL 

22 NO. 559 IS VOID, THE BRACKETED REFERENCES TO "SECTION 13" IN HOUSE BILL NO. 559 ARE 

23 REPLACED WITH A REFERENCE TO [SECTION 3) OF HOUSE BILL NO. 100, AND [SECTION 131. INSERTED 

24 BY THE COORDINATION INSTRUCTION IN HOUSE BILL NO. 559, IS REPLACED WITH [SECTION 31 OF 

25 [THIS ACT). 

26 (2) IF HOUSE BILL NO. 208 AND [THIS ACT] ARE BOTH PASSED AND APPROVED, THEN THE 

27 BRACKETED AMOUNT IN [SECTION 3j IS EFFECTIVE. 

28 

29 

30 

NEW SECTION. Section 5. Effective date. [This act] is effective on passage and approval. 

-END-
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HOUSE BILL NO. 100 

INTRODUCED BY SOFT 

BY REQUEST OF THE DEPARTMENT OF CORRECTIONS 

HB0100.05 

5 A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE PUNISHMENT FOR DRIVING UNDER THE 

6 INFLUENCE AND FOR DRIVING WITH AN ALCOHOL CONCENTRATION IN EXCESS OF 0.1 O; AMENDING 

7 SECTIONS 61-8-714 AND 61-8-722, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

8 

9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

10 

Section 1. Section 61-8-714, MCA, is amended to read: 11 

12 "61-8-714. Penalty for driving under influence of alcohol or drugs. (1) Except as provided in 

13 subsections (8) and (9), a person convicted of a violation of 61-8-401 shall be punished by imprisonment 

14 in the county jail for not less than 24 consecutive hours or more than 60 days and shall be punished by a 

15 fine of not less than $100 or more than $500. The imprisonment sentence may not be suspended unless 

16 the judge finds that the imposition of the imprisonment sentence will pose a risk to the defendant's physical 

17 or mental well-being. 

18 (2) Except as provided in subsection (8), on a second conviction, the person shall be punished by 

19 a fine of not less than $300 or more than $500 and by imprisonment for not less than 7 days, at least 48 

20 hours of which must be served consecutively, or more than 6 months. Except as provided in subsection 

21 18), 3 days of the imprisonment sentence may not be suspended unless the judge finds that the imposition 

22 of the imprisonment sentence will pose a risk to the defendant's physical or mental well-being. 

23 (3) (a) Except as provided in subsection (8), on the third conviction, the person shall be punished 

24 by imprisonment for a term of not less than 30 days, at least 48 hours of which must be served 

25 consecutively, or more than 1 year and by a fine of not less than $500 or more than $1,000. Except as 

26 provided in subsection (8), notwithstanding any provision to the contrary providing for suspension of 

27 execution of a sentence imposed under this subsection, the imposition or execution of the first 10 days of 

28 the imprisonment sentence imposed for a third offense that occurred within 5 years of the first offense may 

29 not be suspended. 

30 (b) (i) On the third or subsequent conviction, the court, in addition to any other penalty imposed 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

by law, shall order the motor vehicle owned and operated by the person at the time of the offense to be 

seized and subjected to the procedure provided under fi 1-8-421 . 

(ii) A vehicle used by a person as a common carrier in the transaction of business as a common 

carrier is not subject to forfeiture unless it appears that the owner or other person in charge of the vehicle 

consented to or was privy to the violation. A vehicle ma,y not be forfeited under this section for any act or 

omission established by the owner to have been committed or omitted by a person other than the owner 

while the vehicle was unlawfully in the possession of a person other than the owner in violation of the 

criminal laws of this state or the United States. 

{iii) Forfeiture of a vehicle encumbered by a SE!CUrity interest is subject to the secured person's 

interest if the person did not know and could not have reasonably known of the unlawful possession, use, 

or other act on which the forfeiture is sought. 

(4) .!:l!:J_ On tho fe1,1rth or s1,1bsoE11,1ont sonvistion, tho parson is §!lclilty of a felony offense and ffi 

GI llbTY Qi; I' j;!;bO~lY OFFHISe l\ND shall be punishoe by iffiprisonmont far a torffi of not less than 1 ,,·oar 

6 months or ffioro than 10 years~ 13 ~40MTI-IS a11e by a fine of net less than $1,000 er ffiero than 

$10,000. e>1Gept as pre,~ieee in subseotien (8), notwithctanein!l any pre\'ision te tl=io eentrary pre,,iding for 

s1,1spensien ef mrnsutien ef a oentenee iR'lpesod 1,1nder this s1,1bsestion, the~ imposition or oxes1,1tion ef 

tho first 6 rnontl=is of tl=ie imprisonment sentonse imposed for a fo1,1rth or s1,1bseEl1,1ont effense may not be 

s1,1sp0ne0El. The Berson is not eligible for 13arole. 

(b) After serving tho term of im13risonment im13oseel 1,1nder s1,1bsootion (4)(a). tho 13erson shall ser>•e 

a s1,113er,•iseel release term ef net less than 1 'toar er more than 2 years. Tho release m1,1st be supervisoel 

by tho d013artrnent ef oorrostions, whioh may order all or any 13ortion of the s1,1aervisoel rolease term to be 

serveel llnelor intensi¥o s1,1aer¥ision. Tho aro¥isions of Title 46, ohaator 23, aart 101 relating te arobation 

aaaly to the suaor><isoel release. 

(o) The sontonsina iue90 may imaose llaen tho defenelant any reasonable rostristions or oonelitions 

Elllring the !JBriod of sllaer,·iseel release. J;!aasonasle reBtristions er senelitions mav insllldo: 

(i) sonelitions for su13eP1isoel release; 

Iii) aayment of a fine as arovidod in 46 18 231; 

Oiil aayment of sosts as are><idod in 46 18 232 and 46 18 233; 

ii") aaymont of sosts of 001,1rt a!JBointoel so1:mse,I as wo,•ieled in 4 6 8 113; 

(11) semm1,1niW service; 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

(¥i) an>,« other reasonable rostriations or sonelitians 0onsiel0r0el nesossary for rehabilitation or for tho 

aratestion of sosiet>r; or 

("ii) any sombinatian of tho rostristians E;F sanelitions in Glolbsostions (4I(s)(il thro1oJgh (4I(s)(¥i). 

(ell If a ,1iolation of tho restriotions or sonelitians of tho s1oJaer¥iseel reloaso is astablishoel, tho sourt 

may 0ontinu0 tho aeriad of s1oJaeP'ised release or may reg1oJire the defenelant to sor¥o tho remainelor of the 

suaervisod release sontenoe in one of tho faoilitios sot forth in s1oJbso0tion (4)(ol. Tho oowt ma>,« sredit the 

romaineler of 'the s1oJaerviseel release or tho time to be sor¥eel in a faoilit>,« set forth in s1,1bso0tion (4l(o) with 

all or aart of tho time already sor>•eel on s1,1aor¥ised release. 

(o) Tho aorson n:1a•( not be sentenood ta the eloaartment of aorreotions for alason:tont in an 

aparoariato oorreotional institloltion or arogram. Tho aowt shall saeaify ane af tho follawing faailitios as tho 

alaoo in whiah tho INITIAL torn:t of in:1arisonn:1ent mlolst be sor,10d, OR HiE COURT SH,O bl SE~ITENCE Tl=IE 

PERSOM TO Tl=II! i;)l!PORTMl!~IT Oli' CORRECTIONS FOR PbOCEMl!~IT l~I Ml APPROPRIATE 

CORRl!CTIO~IO.b INSTITUTIO~I OR PROGRAM, oxooat that a arerelease aenter or beat eama ma>,« not bo 

saeaifieel 9¥ Tl=IE COURT witho1,1t the ariar aaaro>'al of the eloaartmont af sorrestians: 

(i) a state arisen; 

(ii) a ragianal 00rro0ti0nal faoilit>,«; 

jiii) a GOloJAty jail; 

(i..,I a seat oan:113; 

(>') a arereloaso 00nter; 

(VI) o STO,Te APPROVED PUBLIC OR PRIVATI! TREATMl!~IT li'ACILITY. 

If) Tho 001oJrt shall ardor a porsan wha is finansially able ta els sa ta aay tho sasts af in:1arisonn:10nt 

anEi s1oJaer>1iseel release 1oJnaer this s1,1bsostion (4) anel af the infern:1ati0n 001oJrso anel treatn:10nt 1,ndor 

s1,bsesti0n (lil 

(Gl i;oLLOWl~lc;; INITI o L PLACEME~IT OF A DEFENDA~IT l~I O FA ClblTY SET FORTl=I IN 

25 SU8SECTIO~I (41(EI, THE DEPARH41.~IT oi;: CORRECTIONS MAY, AT ITS DISCRISTIO~I. PbACE Tl=IE 

26 OFFENDER l~I ANOTl,!ER F"ClblTY OR PROGRAM. 

27 tetill In addition to the punishment provided in this section, regardless of disposition, the 

28 defendant shall complete an alcohol information course at an alcohol treatment program approved by the 

29 department of public health and human services, which may include alcohol or drug treatment, or both. 

30 Alcohol or drug treatment, or both, must be ordered for a first-time offender upon a finding of chemical 
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dependency made by a certified chemical dependency counselor pursuant to diagnosis and patient 

2 placement rules adopted by the department of public health and human services. On conviction of a second 

3 or subsequent offense under this section, in addition to the punishment provided in this section, regardless 

4 of disposition, the defendant shall complete an alcohol information course at an alcohol treatment program 

5 approved by the department of public health and human services, which must include alcohol or drug 

6 treatment, or both. As long as the alcohol information ,;ourse is approved as provided in this subsection 

7 and the treatment is provided by a certified chemical dependency counselor, the defendant may attend the 

8 information course and treatment program of the defendant's choice. The treatment provided to the 

9 defendant at a treatment program must be at a level appropriate to the defendant's alcohol or drug problem, 

1 O or both, as determined by a certified chemical dependency counselor pursuant to diagnosis and patient 

11 placement rules adopted by the department of corrections. Upon determination, the court shall order the 

12 defendant's appropriate level of treatment. If more than one counselor makes a determination as provided 

13 in this subsection, the court shall order an appropriate level of treatment based upon the determination of 

14 one of the counselors. On a second or subsequent conviction, the treatment program must be followed by 

1 5 monthly monitoring for a period of at least 1 year from the date of admission to the program. A court or 

16 counselor may not require attendance at a self-help program other than at an "open meeting" as that term 

17 is defined by the self-help program. A defendant may voluntarily participate in self-help programs. Each 

18 counselor providing education or treatment shall, at th•~ commencement of the education or treatment, 

19 notify the court that the defendant has been enrolled in an alcohol information course or treatment program. 

20 If the defendant fails to attend the information course or treatment program, the counselor shall notify the 

21 court of the failure. 

22 ™® For the purpose of determining the number of convictions under this section, "conviction" 

23 means a final conviction, as defined in 45-2-101, in this state, conviction for a violation of a similar statute 

24 in another state, or a forfeiture of bail or collateral deposited to secure the defendant's appearance in court 

25 in this state or another state, which forfeiture has not been vacated. An offender is considered to have 

26 been previously convicted for the purposes of sentencing if less than 5 years have elapsed between the 

27 commission of the present offense and a previous conviction, unless the offense is the offender's fourth 

28 or subsequent offense, in which case all previous convictions must be used for sentencing purposes. If 

29 there has not been an additional conviction for an offense under this section for a period of 5 years after 

30 a prior conviction under this section, then all records and data relating to the prior conviction are 
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confidential criminal justice information, as defined in 44-5-103, and public access to the information may 

2 only be obtained by district court order upon good cause shown. 

3 R+J.fil For the purpose of calculating subsequent convictions under this section, a conviction for 

4 a violation of 61-8-406 also constitutes a conviction for a violation of 61-8-401 . 

5 +still The court may order that a term of imprisonment imposed 1Jnder this sestion for a first, 

6 second, or third offense be served in another facility made available by the county and approved by the 

7 sentencing court. The defendant, if financially able, shall bear the expense of the imprisonment in the 

8 facility. The court may impose restrictions on the defendant's ability to leave the premises of the facility 

9 and require that the defendant follow the rules of that facility. The facility may be, but is not required to 

1 O be, a community-based prerelease center as provided for in 53-1-203. The prerelease center may accept 

11 or reject a defendant referred by the sentencing court. 

12 f.9+.lfil Except for the initial 24 hours on a first offense or the initial 48 hours on a second or 

13 S1JB68£:11JBAt third offense, the court may order that a term of imprisonment imposed 1Jnser this sostion for 

14 a first, second, or third offense be served by imprisonment under home arrest as provided in Title 46, 

15 chapter 18, part 10. 

16 -1-U»J.fil A court may not defer imposition of sentence under this section." 

Section 2. Section 61-8-722, MCA, is amended to read: 

17 

18 

19 "61-8-722. Penalty for driving with excessive alcohol concentration. (1) Except as provided in 

20 subsection (9), a person convicted of a violation of 61-8-406 shall be punished by imprisonment for not 

21 more than 10 days and shall be punished by a fine of not less than $100 or more than $500. 

22 (2) Except as provided in subsection (9), on a second conviction of a violation of 61-8-406, the 

23 person shall be punished by imprisonment for not less than 48 consecutive hours or more than 30 days and 

24 by a fine of not less than $300 or more than $500. 

25 (3) (al Except as provided in subsection (9), on a third conviction of a violation of 61-8-406, the 

26 person shall be punished by imprisonment for not less than 48 consecutive hours or more than 6 months 

27 and by a fine of not less than $500 or more than $1,000. 

28 (bl (ii On the third or subsequent conviction, the court, in addition to any other penalty imposed 

29 by law, shall order the motor vehicle owned and operated by the person at the time of the offense to be 

30 seized and subjected to the procedure provided under 61-8-421. 
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(ii) A vehicle used by a person as a common carrier in the transaction of business as a common 

carrier is not subject to forfeiture unless it appears that the owner or other person in charge of the vehicle 

consented to or was privy to the violation. A vehicle may not be forfeited under this section for any act or 

omission established by the owner to have been committed or omitted by a person other than the owner 

while the vehicle was unlawfully in the possession of a person other than the owner in violation of the 

criminal laws of this state or the United States. 

(iii) Forfeiture of a vehicle encumbered by a security interest is subject to the secured person's 

interest if the person did not know and could not have reasonably known of the unlawful possession, use, 

or other act on which the forfeiture is sought. 

(4) .!fil OR ths fourth or su0s0~u0At soAvistioA, tho psrsoA is §Uilty of a foloAy offoAso an El !§. 

GUILTY OF A FEbO~lY OFFE~ISE /I.ND shall 00 puAish0El 0y imprisoAmBAt for a term sf Rot lass than 1 yoar 

s m0Aths or more thaA 1 G •,<ears~ 13 MO~JT~a·;:!l'1El 8'( a fiAo ef ABt less thaA $1,GGG or more thaA 

$1G,GGG. 1!1100pt as proviEloEl iA su0sostioA (QI, AOtwithstanElin§ any other pro•,<ision pro•,iElin§ for 

suspension of 011osution of a sontBAGB imposes uAElor this su0s0sti1m, the IR!! im13osition or 0110sution of 

tho first s months of the imprisonment sontonso imposoEl for a fourth or su0so~uont offonss may not 00 

suspenEloEl. Tho aorson is not oli§ielo for aarolo. 

(el After sorvin§ tho term of imarisonmont imaocoEl l.1Ad0r suesestieA (4 )(al, the aorsen shall servo 

a sua0r\1is0El release term ef net lass than 1 •,oar er mere thaA 2 years. The release must so suaervisoEl 

e•, tho Elopartment of sorresti1ms, •uhish may orEler all or BA',' portion of tho supsrviseEl release term to so 

ser-,es unser intensive suporvisien. The previsions of Title 4s, shaater 23, part 1G, relatin§ to pro0atien 

aaely ts the &b19er>«isoeJ release. 

(s) The s0nt0nsing juElge R=lay iR=laose upen tho EJefenElant any reas0Aael0 r0stristi0ns or sonsitions 

suriAg the peri0El ef sup0rvis0El release. Reasenaelo restristiens or senElitiens may insluEle· 

{i) sonElitions fer sup0rvis0El r0l0as0i 

{ii) payR=10At sf a fins as aro\1iEl0El iA 4e 18 231: 

(iii) aayR=lent ef seats as arnviseEl iA 4e 18 232 anEl 4e 18 233: 

(iv) aaymant of soots of sourt aaaeint0El sounsol as aroviEloEJ iA 4 e 8 113; 

(v) soR=1munity s0rvis0: 

{vi) any other rsasenaele restriotiens er GBAElitions GeAsiEloraEl nooossary fer rohaeilitatien er fo'r tho 

pretsotien ef seoiet>,t; er 
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(vii) any GOA18ination of tl=ie restriotions or ooneitions in SU8S8Gtions (4)(s)(i) tl=ireuah (4)(s)(vi). 

2 (e) If a violation of tl=io r0stristions 0r ooneitions of tl=ie suaorvisss release is 0sta8lisl=i0e, the sou rt 

3 A1ay sontinue tl=ie aeriod of sklaeri•isee release or Ala,, reauire tl=i0 eefensant to serve tl=ie roA1ainder of.the 

4 suaorvised release sontenoe in one·of tho faoilities set forth in 6tl8SBGtion (4)(o). The oowt ma~< oredit tho 

5 reA1ainder of tl=io supervised release or the tiA1e to 88 served in a fasility set fortl=i in S\cl8Seotion (41 (el '>'<itl=i 

6 all or part of the tiAle alread•( served on S\clpervised release. 

7 (ol Tl=ie person Ala,, net 80 sentensed to tl=ie department of sorreotions for plaoomont in an 

8 appropriate sorrestional instit.ition or program. The 001,1rt shall sposify ena of tho foll0·•1ing fasilitios as tho 

9 plaso in Whish tho INITl/\b tarn, of iA1prisonmont A)USt 80 SOF'.'08, OR Tl=le COURT Sl=I/\Lb SHIHNCe Tl=le 

1 O PrnSON TO Tl=le DeP!\RTMe~IT oi; CORReCTIOMS i;'OR Pb"Cl!MHlT l~I AN /1.PPROPRIAH 

11 CORReCTIO~I" L l~ISTITI ITIO~I OR PROGR/\M, e1100at tl=iat a proreloase Genter or soot samp may not be 

12 sposified l!IY Tl=le COURT withe.it tho prior aparo.,al of tl=io department of sorrestions: 

1 3 (il a state prison; 

14 (ii) a regional sorroational faoility; 

15 (iii) a oounty jail; 

16 (iv) a boot samp; 

17 (le) a pr0roleaso ssnter. 

18 (f) Tho so.irt sl=iall oraor a person who is finan0ia11,, able to so so to pa,· tl=ie sosts of imprisonment 

19 ans supervises r0l0ase uns0r this su9s0stion (4) ans ef tl=i0 information sourso and treatment under 

20 su8sostion le). 

21 (G) i;'QbbOWl~IG IMITl/\b PL/\CeMe~IT oi; /\ Dei;'!.ND"MT l~I ,o F/\ClblTY sn rORTl=I IN 

22 SUQSeCTIO~I (4)(1!), TM!! IJISPARTMl!~IT OF CORReCTIOMS M/\Y, I\T ITS DISCRETIO~I. PL"CI; Tl=II; 

23 OrrHIDl!R l~I A~IOTl=l!.R i;'/\ClblTY OR PRO(;RAM. 

24 t&}ffi The provisions of 61-5-205(2). 61.-5-208(2), and 61-11-203(2) (d), relating to revocation and 

25 suspension of driver·s licenses, apply to any conviction under 61-8-406. 

26 t9J.ifil In addition to the punishment provided in this section, regardless of disposition, the 

27 defendant shall complete an alcohol information course at an alcohol treatment program approved by the 

28 department of public health and human services, which must include alcohol or drug treatment. or both, 

29 in accordance with the provisions of 61-8-714. Each counselor providing education or treatment shall, at 

30 the commencement of the education or treatment, notify the court that the defendant has been enrolled 
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1 in a course or treatment program. If the defendant fails toJ attend the course or the treatment program, the 

2 counselor shall notify the court of the failure. 

3 ffilfil For the purpose of determining the number of convictions under this section, "conviction" 

4 means a final conviction, as defined in 45-2-101, in this state or a similar statute in another state or a 

5 forfeiture of bail or collateral deposited to secure the defendant's appearance in court in this state or 

6 another state, which forfeiture has not been vacated. An offender is considered to have been previously 

7 convicted for the purposes of sentencing if less than 5 y,~ars have elapsed between the commission of the 

8 present offense and a previous conviction, unless the offense is the offender's fourth or subsequent 

9 offense, in which case all previous convictions must be used for sentencing purposes. If there has not been 

1 O an additional conviction for an offense under this section for a period of 5 years after a prior conviction 

11 under this section, then all records and data relating to the prior conviction are confidential criminal justice 

12 information, as defined in 45-5-103, and public access to the information may only be obtained by district 

13 court order upon good cause shown. 

14 +mill For the purpose of calculating subsequent convictions under this section, a conviction for 

15 a violation of 61-8-401 also constitutes a conviction for a violation of 61-8-406. 

16 ~ifil The court may order that a term of imprisonment imposed under this sestion for a first, 

17 second, or third offense be served in another facility made available by the county and approved by the 

18 sentencing court. The defendant, if financially able, shall bear the expense of the imprisonment in the 

19 facility. The court may impose restrictions on the defendant's ability to leave the premises of the facility 

20 and require that the defendant follow the rules of that facility. The facility may be, but is not required to 

21 be, a community-based prerelease center as provided for in 53-1-203. The prerelease center may accept 

22 or reject a defendant referred by the sentencing court. 

23 .µ.G-Hfil Except for the initial 24 hours on a first offense or the initial 48 hours on a second or 

24 sul3se~uent third offense, the court may order that a term of imprisonment imposed under this sestion for 

25 a first, second, or third offense be served by imprisonment under home arrest as provided in Title 46, 

26 chapter 18, part 10. 

2 7 l-1-+H.1.Ql A court may not defer imposition of sentence under this section." 

28 

29 NEW SECTION. SECTION 3. DRIVING UNDER I1\IFLUENCE OF ALCOHOL OR DRUGS -- DRIVING 

30 WITH EXCESSIVE ALCOHOL CONCENTRATION -- PENt,LTY FOR FOURTH OR SUBSEQUENT OFFENSE. 

- 8 - HB 100 



55th Legislature HB0100.05 

(1) ON THE FOURTH OR SUBSEQUENT CONVICTION UNDER 61-8-714 OR 61-8-722 FOR A VIOLATION 

2 OF 61-8-401 OR 61-8-406, THE PERSON IS GUILTY OF A FELONY AND SHALL BE PUNISHED BY: 

3 IA) IMPRISONMENT FOR A TERM OF NOT LESS THAN 6 MONTHS OR MORE THAN 13 MONTHS, 

4 THE IMPOSITION OR EXECUTION OF WHICH MAY NOT BE SUSPENDED, AND DURING WHICH THE 

5 PERSON IS NOT ELIGIBLE FOR PAROLE: 

6 !Bl " SUP!iJNISeD Relet\Se PROBATION FOR A TERM OF NOT LESS THAN 1 YEAR OR MORE 

7 THAN 4 YEARS· AND 

8 !Cl A FINE OF NOT LESS THAN $1,000 i $1,500] OR MORE THAN $10,000. 

9 (2) THE COURT SHALL, SUBJECT TO SENTENCING RESTRICTIONS: 

10 IA) SPECIFY ONE OF THE FOLLOWING FACILITIES AS THE INITIAL PLACE IN WHICH THE TERM 

11 OF IMPRISONMENT MUST BE SERVED: 

12 (I) A STATE PRISON; 

13 111) A REGIONAL CORRECTIONAL FACILITY; 

14 (Ill) A COUNTY JAIL; 

15 (IV) A BOOT CAMP, PROVIDED THE PRIOR APPROVAL OF THE DEPARTMENT OF CORRECTIONS 

16 HAS BEEN OBTAINED; OR 

17 (Vl A PRERELEASE CENTER, PROVIDED THE PRIOR APPROVAL OF THE DEPARTMENT OF 

18 CORRECTIONS HAS BEEN OBTAINED; OR 

19 (B) SENTENCE THE PERSON TO THE DEPARTMENT OF CORRECTIONS FOR PLACEMENT IN AN 

20 APPROPRIATE CORRECTIONAL INSTITUTION OR PROGRAM: AND 

21 IC) ORDER A PERSON WHO IS FINANCIALLY ABLE TO PAY THE COSTS OF IMPRISONMENT AND 

22 SiJPeRVISeD ReU:ASe PROBATION UNDER THIS SECTION AND OF THE INFORMATION COURSE AND 

23 TREATMENT UNDER (SECTION 9 OF HOUSE BILL NO. 559). 

24 13) THE SENTENCING. JUDGE MAY IMPOSE UPON THE DEFENDANT ANY REASONABLE 

25 RESTRICTIONS OR CONDITIONS DURING THE PERIOD OF SIJ?eRVISeD Rebe,t\Se PROBATION. 

26 REASONABLE RESTRICTIONS OR CONDITIONS MAY INCLUDE: 

27 (Al GO~JDITIO~JS FOR SUPeRVISeD Rele.'\Se: 

28 @(A) PAYMENT OF A FINE AS PROVIDED IN 46-18-231; 

29 fGl:IBl PAYMENT OF COSTS AS PROVIDED IN 46-18-232 AND 46-18-233; 

30 @IC) PAYMENT OF COSTS OF COURT-APPOINTED COUNSEL AS PROVIDED IN 46-8-113; 
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@(D) COMMUNITY SERVICE: 

2 ffi(E) ANY OTHER REASONABLE RESTRICTIONS OR CONDITIONS CONSIDERED NECESSARY FOR 

3 REHABILITATION OR FOR THE PROTECTION OF SOCIETY: 

4 ffi}(F) TREATMENT IN A STATE-APPROVED PUBLIC OR PRIVATE TREATMENT FACILITY: OR 

5 @(G) ANY COMBINATION OF THE RESTRICTIONS OR CONDITIONS LISTED IN SUBSECTIONS 

6 (3)(A) THROUGH ffil:Gl: (3)(F). 

7 (4) IA) FOLLOWING INITIAL PLACEMENT OF A DEFENDANT IN A BOOT CAMP OR A PRERELEASE 

8 CENTER UNDER SUBSECTION (2)1A), THE DEPARTMENT OF CORRECTIONS MAY. AT ITS DISCRETION, 

9 PLACE THE OFFENDER IN ANOTHER FACILITY OR PROGRAM. 

10 (Bl THE HRM OF SUPERVISEO FUCLEASE M6IST BE SUPERVISEO 8¥ THE DEPARTMENT OF 

11 CORRECTIONS, WHICH MAY ORDER ALL OR ANY POl"ITION OF THE SURliFNISEO RELEASE TERM OF 

12 PROBATION TO BE SERVED UNDER INTENSIVE SUPERVISION. THE PROVISIONS OF TITLE 46, CHAPTER 

13 23, PART 10, RELATING TO PROBATION, APPLY TO THE SUPERVISEO RELEASE PROBATION. 

14 15) IF A VIOLATION OF THE RESTRICTIONS OR CONDITIONS OF THE SUPERVISEO RELEASE 

15 PROBATION IS ESTABLISHED, THE COURT MAY CONTINUE THE PERIOD OF SUPERVISEO RlibEASE 

16 PROBATION OR MAY REQUIRE THE DEFENDANT TO SERVE THE REMAINDER OF THE SUPERVISEO 

17 RELE4 SE PROBATION SENTENCE IN ONE OF THE FACILITIES SET FORTH IN SUBSECTION I2)(A) OR 

18 (2)(8). THE COURT MAY CREDIT THE REMAINDER OF THE SUPERVISEO Rl!Ll!ASI! PROBATION OR THE 

19 TIME TO BE SERVED IN A FACILITY SET FORTH IN SUBSECTION 12)(A) OR (2)(B) WITH ALL OR PART OF 

20 THE TIME ALREADY SERVED ON SUPERVISEO RELEASe PROBATION. 

21 

22 NEW SECTION. SECTION 4. COORDINATION. ( 1I IF HOUSE BILL NO. 559 AND [THIS ACT] ARE 

23 PASSED AND APPROVED, THEN SUBSECTION (1 l OF THE COORDINATION INSTRUCTION IN HOUSE BILL 

24 NO. 559 IS VOID, THE BRACKETED REFERENCES TO "SECTION 13" IN HOUSE BILL NO. 559 ARE 

25 REPLACED WITH A REFERENCE TO [SECTION 3] OF HOUSE BILL NO. 100, AND [SECTION 13]. INSERTED 

26 BY THE COORDINATION INSTRUCTION IN HOUSE BILL NO. 559, IS REPLACED WITH [SECTION 31 OF 

27 [THIS ACT]. 

28 (2) IF HOUSE BILL NO. 208 AND [THIS ACT] ARE BOTH PASSED AND APPROVED THEN THE 

29 BRACKETED AMOUNT IN [SECTION 31 IS EFFECTIVE. 

30 
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2 

NEW SECTION. Section 5. Effective date. [This act] is effective on passage and approval. 

-END-
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