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HOUSE BILL NO. 98 

INTRODUCED BY CLARK 

BY REQUEST OF THE DEPARTMENT OF CORRECTIONS 

HB0098.01 

5 A BILL FOR AN ACT ENTITLED: "AN ACT ELIMINATING HANGING AS A MEANS OF EXECUTION; 

6 REVISING THE REQUIREMENTS FOR APPLICATIONS FOR EXECUTIVE CLEMENCY; REQUIRING 

7 APPLICATION FOR EXECUTIVE CLEMENCY IN CAPITAL CASES TO BE MADE WITHIN 10 DAYS AFTER 

8 THE DATE OF EXECUTION IS SET; CLARIFYING THAT THERE IS NO APPEAL FROM THE GOVERNOR'S 

9 GRANT OR DENIAL OF CLEMENCY; AMENDING SECTIONS 46-19-103 AND 46-23-301, MCA; AND 

10 PROVIDING AN IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY DATE." 

11 

12 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

13 

14 Section 1. Section 46-19-103, MCA, is amended to read: 

15 "46-19-103. Execution of death sentence. (1) In pronouncing the sentence of death, the court 

16 shall set the date of executionL which ~ may not be les.c, than 30 days or more than 60 days from the 

1 7 date the sentence is pronounced. If execution has been stayed by any court and the date set for execution 

18 has passed prior to dissolution of the stay, the court in which the defendant was previously sentenced 

19 shall, upon dissolution of the stay, set a new date of execution for not less than 20 or more than 90 days 

20 from the day the date is set. The defendant is entitled to be present in court on the day the new date of 

21 execution is set. 

22 (2) Pending execution of a sentence of death, the sheriff may deliver the defendant to tA& .!! state 

23 prison for confinement, and the state shall bear the costs of imprisoning the defendant from the date of 

24 delivery. 

25 13) The punishment of death must be inflicted by t:langing tl=io Eiofonaant b',' tl=ie neol, 1:1ntil tale is 

26 aoaa or, at tl=io eloetion ef tl=ie aofonaant, b',' administration of a continuous, intravenous injection of a lethal 

27 quantity of an ultra-fast-acting barbiturate in combination with a chemical paralytic agent until a licensed 

28 physician pronounces that the defendant is dead accordin1., to accepted standards of medical practice. A 

29 aofonaant wl=ie wiet:les te ot:loese e11ee1:1tion bv letl=ial injeetion st:lall ao so at tl=io l=ioaring at wl=iiel=i an 

30 e11oelcltion eats ie sot, ana if ho aeos not, tho option to et:loese aeatt:I by lethal injeetien is ·,vai·,ea. 
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1 (4) When an execution date is set, a death warrant signed by the judge and attested by the clerk 

2 of court under the seal of the court must, within 5 days, be prepared. The warrant and a certified copy of 

3 the judgment must be delivered to the 1,YareteA ef tl=le state ~FiseA director of the department of corrections. 

4 The warrant must be directed to the 1h 1areteA director and recite the conviction, judgment, metl=loet of 

5 BlEBBlltieA, appointed date of execution, and #le duration of the warrant. 

6 (5) The warden of the Montana state prison shall provide a suitable and efficient room or place in 

7 which executions will be carried out, enclosed from public view, within the walls of the state prison, and 

8 shall provide all implements necessary to the execution. The warden shall, subject to subsection (6), select 

9 the person to perform the execution, and the warden or l:N& the warden's designee shall supervise the 

1 O execution. The identity of the executioner must remain anonymous. Facts pertaining to the selection and 

11 training of the executioner must remain confidential. 

1 2 (6) An execution eaFFieet ellt ev letl=lal iAjeetieR must be performed by a person selected by the 

13 warden and trained to administer #le a lethal injection. The person administering the injection need not be 

14 a physician, registered nurse, or licensed practical nurse licensed or registered under the laws of this or any 

15 other state. The warden ffltl&t shall allow the execution to be observed by 12 witnesses, 3 of whom may 

16 be designated by the person to be executed. 

1 7 (7) Within 20 days after the execution, the warden shall return the death warrant to the clerk of 

18 the court from which it was issued, noting on the warrant the time, meete, aAet maRReF iA wl=liel=l it was 

19 executed." 

Section 2. Section 46-23-301, MCA, is amended to read: 

20 

21 

22 "46-23-301. Cases of executive clemency -- application for clemency -- definitions. (1) (a) 

23 "Clemency~ means kindness, mercy, or leniency that may be exercised by the governor tewaFets toward 

24 a convicted person. The governor may grant clemency in the form of: 

25 (ii the remission of fines or forfeitures; 

26 (ii) the commutation of a sentence to one ~ that is less severe; 

27 (iii) respite; or 

28 (iv) pardon. 

29 (b) "Pardon" means a declaration of record that an individual is to be relieved of all legal 

30 consequences of a prior conviction. 
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1 (2) A person convicted of a crime need not exhaust judicial or administrative remedies before fie 

2 files filing an application for clemency. The board shall consider cases of executive clemency only upon 

3 application. All applications for executive clemency must be made to the board. An application for executive 

4 clemency in capital cases must be filed with the board no later than 1 0 days after the district court sets 

5 the date of execution. Applications may be filed only by the person convicted of the crime, by I=!+& the 

6 person's attorney acting on I=!+& the person's behalf and with I=!+& the person's consent, or by a 

7 court-appointed next friend, guardian, or conservator acting on I=!+& the person's behalf. The board shall 

8 cause an investigation to be made of and base any recommendation it makes on: 

9 (a) all the circumstances surrounding the crime for which the applicant was convicted; and 

1 O (b) the individual circumstances relating to social conditions of the applicant prior to commission 

11 of the crime, at the time the offense was committed, and at the time of the application for clemency. 

12 (3) The board shall advise the governor and recommend action to be taken. The board may 

13 recommend that clemency be granted or denied. In noncapital cases, if the board recommends that 

14 clemency be denied, the application~ may not be forwarded to the governor and the governor may not 

15 take action on the case. In capital cases, the board shall transmit the application and either a 

16 recommendation that clemency be granted or a recommendation that clemency be denied to the governor. 

17 The governor is not bound by any recommendation of the board, but fie the governor shall review the 

18 record of the hearing and the board's recommendation before fie §faflt& granting or eef!ie-6 denying 

19 clemency. The governor has the final authority to grant or deny clemency in those cases forwarded to l=l+ffi 

20 the governor. An appeal may not be taken from the governor's decision to grant or deny clemency." 

21 

22 NEW SECTION. Section 3. Effective date. [This act] is effective on passage and approval. 

23 

24 NEW SECTION. Section 4. Applicability. [This act] applies to death warrants issued by a court 

25 on or after [the effective date of this act]. 

26 -END-
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HOUSE BILL NO. 98 

INTRODUCED BY CLARK 

BY REQUEST OF THE DEPARTMENT OF CORRECTIONS 

HB0098.02 

APPROVED BY COM 
ON JUDICIARY 

5 A BILL FOR AN ACT ENTITLED: "AN ACT ELIMINATING HANGING AS A MEANS OF EXECUTION; 

6 REVISING THE REQUIREMENTS FOR APPLICATIONS FOR EXECUTIVE CLEMENCY; REQUIRING 

7 APPLICATION FOR EXECUTIVE CLEMENCY IN CAPITAL CASES TO BE MADE WITHIN 10 DAYS AFTER 

8 +HeAN EXECUTION DATE OF EXECUTION IS SET; CLARIFYING THAT THERE IS NO APPEAL FROM THE 

9 GOVERNOR'S GRANT OR DENIAL OF CLEMENCY; AMENDING SECTIONS 46-19-103 AND 46-23-301, 

10 MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY DATE." 

11 

12 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

13 

14 Section 1. Section 46-19-103, MCA, is amended to read: 

15 "46-19-103. Execution of death sentence. (1) In pronouncing the sentence of death, the court 

16 shall set the date of executionL which ffitffit may not be less than 30 days or more than 60 days from the 

17 date the sentence is pronounced. If execution has been stayed by any court and the date set for execution 

18 has passed prior to dissolution of the stay, the court in which the defendant was previously sentenced 

19 shall, upon dissolution of the stay, set a new date of execution for not less than 20 or more than 90 days 

20 from the day the date is set. The defendant is entitled to be present in court on the day the new date of 

21 execution is set. 

22 (2) Pending execution of a sentence of death, the sheriff may deliver the defendant to #!e 2 state 

23 prison for confinement, and the state shall bear the costs of imprisoning the defendant from the date of 

24 delivery. 

25 (3) The punishment of death must be inflicted by hanging the defendant sv tho nook until he is 

26 dead or, at tho olostien of the defeneant, B'f administration of a continuous, intravenous injection of a lethal 

27 quantity of an ultra-fast-acting barbiturate in combination with a chemical paralytic agent until a licensed 

28 physician pronounces that the defendant is dead according to accepted standards of medical practice. A 

29 defoneant whe wishes to eheose eimoution sv lethal injestion shall Elo se at the hearing at whieh an 

30 exoeution Elate is set, and if he does not, the eption to eheose death B'f lethal injeetion is wai¥ed. 
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(4) When an execution date is set, a death warrant signed by the judge and attested by the clerk 

2 of court under the seal of the court must, within 5 days, be prepared. The warrant and a certified copy of 

3 the judgment must be delivered to the warEioA of tho state 13riS0A director of the department of corrections. 

4 The warrant must be directed to the warEioA director and recite the conviction, judgment, method of 

5 m1ost1tioA, appointed date of execution, and tM duration of the warrant. 

6 (5) Tho warden of the Montana state prison shall provide a suitable and efficient room or place in 

7 which executions will be carried out, enclosed from public view, within the walls of the state prison, and 

8 shall provide all implements necessary to tho execution. The warden shall, subject to subsection (6), select 

9 tho person to perform the execution, and the warden or Ais the warden's designee shall supervise the 

10 execution. The identity of tho executioner must remain anonymous. Facts pertaining to tho selection and 

11 training of the executioner must remain confidential. 

12 (6) An execution eaFFioEi 0l:lt e•, lethal iAjeetion must be performed by a person selected by the 

13 warden and trained to administer tM a lethal injection. The person administering the injection need not be 

14 a physician, registered nurse, or licensed practical nurse licensed or registered under the laws of this or any 

1 5 other state. The warden ffil,/&t shall allow the execution to be observed by 12 witnesses, 3 of whom may 

16 be designated.by the person to be executed. 

17 (7) Within 20 days after the execution, the warden shall return the death warrant to the clerk of 

18 the court from which it was issued, noting on the warrant the time, moEie, aAEi manner iA whieh it was 

19 executed." 

Section 2. Section 46-23-301, MCA, is amended to read: 

20 

21 

22 "46-23-301. Cases of executive clemency -- application for clemency -- definitions. (1) (a) 

23 "Clemency" means kindness, mercy, or leniency that may be exercised by the governor tewarEis toward 

24 a convicted person. The governor may grant clemency in the form of: 

25 (i) the remission of fines or forfeitures; 

26 (ii) the commutation of a sentence to one ~ that is less severe; 

27 liii) respite; or 

28 (iv) pardon. 

29 (b) "Pardon" means a declaration of record that an individual is to be relieved of all legal 

30 consequences of a prior conviction. 
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1 (2) A person convicted of a crime need not exhaust judicial or administrative remedies before i'!e 

2 files filing an application for clemency, EXCEPT THAT AN APPLICATION MAY NOT BE FILED WITH 

3 RESPECT TO A SENTENCE OF DEATH WHILE AN AUTOMATIC REVIEW PROCEEDING IS PENDING BEFORE 

4 THE MONTANA SUPREME COURT UNDER 46-18-307 THROUGH 46-18-310. The board shall consider 

5 cases of executive clemency only upon application. All applications for executive clemency must be made 

6 to the board. An application for executive clemency in capital cases ffitlst MAY be filed with the board no 

7 later than 10 days after the district court sets #le A date of execution. Applications may be filed only by 

8 the person convicted of the crime, by l=!i& the person's attorney acting on l=!i& the person's behalf and with 

9 l=!i& the person's consent, or by a court-appointed next friend, guardian, or conservator acting on l=!i& the 

10 person's behalf. The board shall cause an investigation to be made of and base any recommendation it 

11 makes on: 

12 (a) all the circumstances surrounding thfl crime for which the applicant was convicted; and 

13 (bl the individual circumstances relating to social conditions of the applicant prior to commission 

14 of the crime, at the time the offense was committed, and at the time of the application for clemency. 

15 (3) The board shall advise the governor and recommend action to be taken. The board may 

16 recommend that clemency be granted or denied. In noncapital cases, if the board recommends that 

17 clemency be denied, the application ffitlst may not be forwarded to the governor and the governor may not 

18 take action on the case. In capital cases, the board shall transmit the application and either a 

19 recommendation that clemency be granted or a recommendation that clemency be denied to the governor. 

20 The governor is not bound by any recommendation of the board, but l:le the governor shall review the 

21 record of the hearing and the board's recommendation before Re §faflts granting or eeflies denying 

22 clemency. The governor has the final authority to grant or deny clemency in those cases forwarded to flifR 

23 the governor. An appeal may not be taken from the governor's decision to grant or deny clemency." 

24 

25 

26 

NEW SECTION. Section 3. Effective date. [This act) is effective on passage and approval. 

27 NEW SECTION. Section 4. Applicability. [This act] applies to death warrants issued by a court 

28 on or after [the effective date of this act]. 

29 -END-
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HOUSE Bill NO. 98 

INTRODUCED BY CLARK 

BY REQUEST OF THE DEPARTMENT OF CORRECTIONS 

HB0098.02 

5 A Bill FOR AN ACT ENTITLED: "AN ACT ELIMINATING HANGING AS A MEANS OF EXECUTION; 

6 REVISING THE REQUIREMENTS FOR APPLICATIONS FOR EXECUTIVE CLEMENCY; REQUIRING 

7 APPLICATION FOR EXECUTIVE CLEMENCY IN CAPITAL CASES TO BE MADE WITHIN 10 DAYS AFTER 

8 +M-e AN EXECUTION DATE Qi; liXliCYTIO~I IS SET; CLARIFYING THAT THERE IS NO APPEAL FROM THE 

9 GOVERNOR'S GRANT OR DENIAL OF CLEMENCY; AMENDING SECTIONS 46-19-103 AND 46-23-301, 

10 MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY DATE." 

11 

12 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

13 

14 Section 1. Section 46-19-103, MCA, is amended to read: 

15 "46-19-103, Execution of death sentence. (1) In pronouncing the sentence of death, the court 

16 shall set the date of execution4 which ffN:HM: may not be less than 30 days or more than 60 days from the 

17 date the sentence is pronounced. If execution has been stayed by any court and the date set for execution 

18 has passed prior to dissolution of the stay, the court in which the defendant was previously sentenced 

19 shall, upon dissolution of the stay, set a new date of execution for not less than 20 or more than 90 days 

20 from the day the date is set. The defendant is entitled to be present in court on the day the new date of 

21 execution is set. 

22 (2) Pending execution of a sentence of death, the sheriff may deliver the defendant to fl=le .1! state 

23 prison for confinement, and the state shall bear the costs of imprisoning the defendant from the date of 

24 delivery. 

25 (3) The punishment of death must be inflicted by l=laAgiAg tl=le aefeAaaAt ev tl=te Aeel1 1:1Atil l=te is 

26 aeaa er, at tl=te oleotieA of tl=le aefeAaaAt, ev administration of a continuous, intravenous injection of a lethal 

27 quantity of an ultra-fast-acting barbiturate in combination with a chemical paralytic agent until a licensed 

28 physician pronounces that the defendant is dead according to accepted standards of medical practice. A 

29 aefeAaaAt wl=le wisl=lee te el=teeee e11eeutieA ev letl=lal iAjeetieA sl=tall ae se at tl=le l=leariAg at wl=liel=I aA 

30 eMeeutieR Bate is set, ans if Ae etoe& not, tl=le a~tion to ehoese EieatR l:l;• lotRol injeetion is 'tYai 1roei. 
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1 (4) When an execution date is set, a death warrant signed by the judge and attested by the clerk 

2 of court under the seal of the court must, within 5 days, be prepared. The warrant and a certified copy of 

3 the judgment must be delivered to the waFdeR of tAe state f'IFisoR director of the department of corrections. 

4 The warrant must be directed to the wardoA director and recite the conviction, judgment, FfletAod et 

5 e1rno1,1tioA, appointed date of execution, and #le duration of the warrant. 

6 (5) The warden of the Montana state prison shall provide a suitable and efficient room or place in 

7 which executions will be carried out, enclosed from public view, within the walls of the state prison, and 

8 shall provide all implements necessary to the execution. The warden shall, subject to subsection (6), select 

9 the person to perform the execution, and the warden or flis the warden's designee shall supervise the 

1 O execution. The identity of the executioner must remain anonymous. Facts pertaining to the selection and 

11 training of the executioner must remain confidential. 

12 (6) An execution eaFFied 01,1t B'Y' lotAal iAjeetieA must be performed by a person selected by the 

13 warden and trained to administer #le a lethal injection. The person administering the injection need not be 

14 a physician, registered nurse, or licensed practical nurse licensed or registered under the laws of this or any 

15 other state. The warden RW&!: shall allow the execution to be observed by 12 witnesses, 3 of whom may 

16 be designated.by the person to be executed. 

17 (7) Within 20 days after the execution, the warden shall return the death warrant to the clerk of 

18 the court from which it was issued, noting on the warrant the time, Fflade, aAd FflBAAer iA WAieA it was 

1 9 executed." 

Section 2. Section 46-23-301, MCA, is amended to read: 

20 

21 

22 "46-23-301. Cases of executive clemency -- application for clemency -- definitions. ( 1) (a) 

23 "Clemency" means kindness, mercy, or leniency that may be exercised by the governor tB'h"BFds toward 

24 a convicted person. The governor may grant clemency in the form of: 

25 (i) the remission of fines or forfeitures; 

26 (ii) the commutation of a sentence to one WRieR that is less severe; 

27 (iii) respite; or 

28 (iv) pardon. 

29 (bl "Pardon" means a declaration of record that an individual is to be relieved of all legal 

30 consequences of a prior conviction. 
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1 (2) A person convicted of a crime need not exhaust judicial or administrative remedies before Re 

2 #!es filing an application for clemency, EXCEPT THAT AN APPLICATION MAY NOT BE FILED WITH 

3 RESPECT TO A SENTENCE OF DEATH WHILE AN AUTOMATIC REVIEW PROCEEDING IS PENDING BEFORE 

4 THE MONTANA SUPREME COURT UNDER 46-18-307 THROUGH 46-18-310. The board shall consider 

5 cases of executive clemency only upon application. All applications for executive clemency must be made 

6 to the board. An application for executive clemency in capital cases~ MAY be filed with the board no 

7 later than 10 days after the district court sets~ A date of execution. Applications may be filed only by 

8 the person convicted of the crime, by Ai& the person's attorney acting on Ai& the person's behalf and with 

9 Ai& the person's consent, or by a court-appointed next friend, guardian, or conservator acting on Ai& the 

10 person's behalf. The board shall cause an investigation to be made of and base any recommendation it 

11 makes on: 

12 (al all the circumstances surrounding the crime for which the applicant was convicted; and 

13 (b) the individual circumstances relating to social conc,;tions of the applicant prior to commission 

14 of the crime, at the time the offense was committed, and at the time of the application for clemency. 

15 (3) The board shall advise the governor and recommend action to be taken. The board may 

16 recommend that clemency be granted or denied. In noncapital cases, if the board recommends that 

17 clemency be denied, the application~ may not be forwarded to the governor and the governor may not 

18 take action on the case. In capital cases, the board shall transmit the application and either a 

19 recommendation that clemency be granted or a recommendation that clemency be denied to the governor. 

20 The governor is not bound by any recommendation of the board, but Re the governor shall review the 

21 record of the hearing and the board's recommendation before Re ~ granting or 88fli8& denying 

22 clemency. The governor has the final authority to grant or deny clemency in those cases forwarded to Rim 

23 the governor. An appeal may not be taken from the governor's decision to grant or deny clemency." 

24 

25 

26 

NEW SECTION. Section 3. Effective date. [This act] is effective on passage and approval. 

27 NEW SECTION. Section 4. Applicability. [This act] applies to death warrants issued by a court 

28 on or after [the effective date of this act). 

29 -END-
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HOUSE BILL NO. 98 

INTRODUCED BY CLARK 

BY REQUEST OF THE DEPARTMENT OF CORRECTIONS 

HB0098.02 

5 A BILL FOR AN ACT ENTITLED: "AN ACT ELIMINATING HANGING AS A MEANS OF EXECUTION; 

6 REVISING THE REQUIREMENTS FOR APPLICATIONS FOR EXECUTIVE CLEMENCY; REQUIRING 

7 APPLICATION FOR EXECUTIVE CLEMENCY IN CAPITAL CASES TO BE MADE WITHIN 10 DAYS AFTER 

8 +Me AN EXECUTION DATE OIO i;i(iGYTION IS SET; CLARIFYING THAT THERE IS NO APPEAL FROM THE 

9 GOVERNOR'S GRANT OR DENIAL OF CLEMENCY; AMENDING SECTIONS 46-19-103 AND 46-23-301, 

10 MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY DATE." 

11 

12 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

13 

14 Section 1. Section 46-19-103, MCA, is amended to read: 

15 "46-19-103. Execution of death sentence. (1) In pronouncing the sentence of death, the court 

16 shall set the date of executionL which ~ may not be less than 30 days or more than 60 days from the 

1 7 date the sentence is pronounced. If execution has been stayed by any court and the date set for execution 

18 has passed prior to dissolution of the stay, the court in which the defendant was previously sentenced 

19 shall, upon dissolution of the stay, set a new date of execution for not less than 20 or more than 90 days 

20 from the day the date is set. The defendant is entitled to be present in court on the day the new date of 

21 execution is set. 

22 (2) Pending execution of a sentence of death, the sheriff may deliver the defendant to fl:l& .1! state 

23 prison for confinement, and the state shall bear the costs of imprisoning the defendant from the date of 

24 delivery. 

25 (3) The punishment of death must be inflicted by t:ianging the ElefonElent ey tt:le neek 1eJAtil he is 

26 EleaEI er, at tt:le eleetien et tt:le EleienElant, e~· administration of a continuous, intravenous injection of a lethal 

27 quantity of an ultra-fast-acting barbiturate in combination with a chemical paralytic agent until a licensed 

2B physician pronounces that the defendant is dead according to accepted standards of medical practice. A 

29 elefeAEiant "•ho wieRee te eReoae ettee'='tioA By lo~hal iAjeotieR sRall ele se at the heaFing at wRieR an 

30 eueou:t:ieA elate is sot, ans if l=le Bees Rot, lhe o~nieA ta eReooe Soath By le1:l=lal iAjootien io ._,,aitceel. 
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(4) When an execution date is set, a death warrant signed by the judge and attested by the clerk 

2 of court under the seal of the court must, within 5 days, be prepared. The warrant and a certified copy of 

3 the judgment must be delivered to the Y<aFeleA ef tRe state 13riseA director of the department of corrections. 

4 The warrant must be directed to the wafelBA director and recite the conviction, judgment, FAetRoa of 

5 eH001:1tieA, appointed date of execution, and ~ duration of the warrant. 

6 (5) The warden of the Montana state prison shall provide a suitable and efficient room or place in 

7 which executions will be carried out, enclosed from public view, within the walls of the state prison, and 

8 shall provide all implements necessary to the execution. The warden shall, subject to subsection 16), select 

9 the person to perform the execution, and tho warden or A+s the warden's designee shall supervise the 

1 O execution. The identity of the executioner must remain anonymous. Facts pertaining to the selection and 

1 1 training of the executioner must remain confidential. 

12 (6) An execution eeFFiee e1:1t ev letRal iAjeelieA must be performed by a person selected by the 

13 warden and trained to administer~ a lethal injection. The person administering the injection need not be 

14 a physician, registered nurse, or licensed practical nurse licensed or registered under the laws of this or any 

1 5 other state. The warden ~ shall allow the execution to be observed by 12 witnesses, 3 of whom may 

16 be designated· by the person to be executed. 

17 (7) Within 20 days after the execution, the warden shall return the death warrant to the clerk of 

18 the court from which it was issued, noting on the warrant the time, "1888, aAel ffiBAAer iA ·,·Riel'I it was 

19 executed." 

Section 2. Section 46-23-301, MCA, is amended to read: 

20 

21 

22 "46-23-301. Cases of executive clemency •· application for clemency •· definitions. I 1) (a) 

23 "Clemency" means kindness, mercy, or leniency that may be exercised by the governor tewaras toward 

24 a convicted person. The governor may grant clemency in the form of: 

25 (i) the remission of fines or forfeitures; 

26 (ii) the commutation of a sentence to one ~ that is less severe; 

27 (iii) respite; or 

28 (iv) pardon. 

29 (bl "Pardon" means a declaration of record that an individual is to be relieved of all legal 

30 consequences of a prior conviction. 
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I 2) A person convicted of a crime need not exhaust Judicial or administrative remedies before l=\e 

2 f+les .!.ili.!J..g an application for clemency, EXCEPT THAT AN APPLICATION MAY NOT BE FILED WITH 

3 RESPECT TO A SENTENCE OF DEATH WHILE AN AUTOMATIC REVIEW PROCEEDING IS PENDING BEFORE 

4 THE MONTANA SUPREME COURT UNDER 46-18-307 THROUGH 46-18-310. The board shall consider 

5 cases of executive clemency only upon application. All applications for executive clemency must be made 

6 to the board. An application for executive clemency in capital cases ffil:!5-t MAY be filed with the board no 

7 later than 10 days after the district court sets #le A date of execution. Applications may be filed only by 

8 the person convicted of the crime, by flie the person's attorney acting on flie the person's behalf and with 

9 flie the person's consent, or by a court-appointed next friend, guardian, or conservator acting on Ri5 the 

1 O person's behalf. The board shall cause an investigation to be made of and base any recommendation it 

11 makes on: 

12 la) all the circumstances surrounding the crime for which the applicant was convicted; and 

1 3 (b) the individual circumstances relating to social conditions of the applicant prior to commission 

14 of the crime, at the time the offense was committed, and at the time of the application for clemency. 

15 (3) The board shall advise the governor and recommend action to be taken. The board may 

16 recommend that clemency be granted or denied. In noncapital cases, if the board recommends that 

17 clemency be denied, the application Mt+M may not be forwarded to the governor and the governor may not 

18 take action on the case. In capital cases, the board shall transmit the application and either a 

19 recommendation that clemency be granted or a recommendation that clemency be denied to the governor. 

20 The governor is not bound by any recommendation of the board, but Re the governor shall review the 

21 record of the hearing and the board's recommendation before Re ~ granting or Eleflie& denying 

22 clemency. The governor has the final authority to grant or deny clemency in those cases forwarded to Aiffi 

23 the governor. An appeal may not be taken from the governor's decision to grant or deny clemency." 

24 

25 

26 

NEW SECTION. Section 3. Effective date. [This act] is effective on passage and approval. 

27 NEW SECTION. Section 4. Applicability. [This act] applies to death warrants issued by a court 

28 on or after [the effective date of this act]. 

29 -END-

CLqlslllliw 
,S-uvlca 
\l}jvlslo11 
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HOUSE BILL NO. 98 

INTRODUCED BY CLARK 

BY REQUEST OF THE DEPARTMENT OF CORRECTIONS 

HB0098 02 

5 A BILL FOR AN ACT ENTITLED: "AN ACT ELIMINATING HANGING AS A MEANS OF EXECUTION; 

6 REVISING THE REQUIREMENTS FOR APPLICATIONS FOR EXECUTIVE CLEMENCY; REQUIRING 

7 APPLICATION FOR EXECUTIVE CLEMENCY IN CAPITAL CASES TO BE MADE WITHIN 10 DAYS AFTER 

8 +l-4i AN EXECUTION DATE QF eXiGI.JTIQ~I IS SET; CLARIFYING THAT THERE IS NO APPEAL FROM THE 

9 GOVERNOR'S GRANT OR DENIAL OF CLEMENCY; AMENDING SECTIONS 46-19-103 AND 46-23-301. 

10 MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY DATE." 

11 

12 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

13 

14 Section 1. Section 46-19-103, MCA, is amended to read: 

15 "46-19-103. Execution of death sentence. (1) In pronouncing the sentence of death, the court 

16 shall set the date of executionL which ffWM may not be less than 30 days or more than 60 days from the 

17 date the sentence is pronounced. If execution has been stayed by any court and the date set for execution 

18 has passed prior to dissolution of the stay, the court in which the defendant was previously sentenced 

19 shall, upon dissolution of the stay, set a new date of execution for not less than 20 or more than 90 days 

20 from the day the date is set. The defendant is entitled to be present in court on the day the new date of 

21 execution is set. 

22 (2) Pending execution of a sentence of death, the sheriff may deliver the defendant to fAe ~ state 

23 prison for confinement, and the state shall bear the costs of imprisoning the defendant from the date of 

24 delivery. 

25 (3) The punishment of death must be inflicted by l=laA11in9 tl=le ElafoAEl&At e·; tl=le Reek eiRt1I !:le is 

26 eeaEI er, at tl=le elaatiaA ef 0Ie ElafeAElaAt, lay administration of a continuous, intravenous injection of a lethal 

27 quantity of an ultra-fast-acting barbiturate in combination with a chemical paralytic agent until a licensed 

28 physician pronounces that the defendant is dead according to accepted standards of medical practice. A 

29 elofenOant u. ha n•iahee te ehoeae eNea1:11ieA Btp lethal iRjoefien al=lall ~a ae at the heaFiRg at wRieR aA 

30 eutoet:ttieA Elate io aet, an& if Ra etaaa net, tho e,nieA te eheeee Eteailh 1:1-,, lethal injootien io 'tvaiueS. 

- 1 -
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( 4) When an execution date is set, a death warrant signed by the judge and attested by the clerk 

2 of court under the seal of the court must, within 5 days, be prepared. The warrant and a certified copy of 

3 the Judgment must be delivered to the waFeen ef IRe slale l;!Fisen director of the department of corrections. 

4 The warrant must be directed to the wa,eon director and recite the conviction, judgment, FR0ll'1oe el 

5 eneeulien, appointed date of execution, and ff\e duration of the warrant. 

6 (5) The warden of the Montana state prison shall provide a suitable and efficient room or place 1n 

7 which executions will be carried out, enclosed from public view, within the walls of tho state prison, and 

a shall provide all implements necessary to the execution. The warden shall, subject to subsection (6), select 

9 the person to perform the execution, and the warden or M the warden's designee shall supervise the 

1 o execution. The identity of the executioner must remain anonymous. Facts pertaining to the selection and 

1 1 training of the executioner must remain confidential. 

1 2 (6) An execution oeFFiea e1:1t B'f' letRal injeetien must be performed by a person selected by the 

13 warden and trained to administer ff\e a lethal injection. The person administering the injection need not be 

14 a physician, registered nurse, or licensed practical nurse licensed or registered under the laws of this or any 

1 5 other state. The warden !MHM !hi!! allow the execution to be observed by 12 witnesses, 3 of whom may 

16 be designated-by the person to be executed. 

1 7 171 Within 20 days after the execution, the warden shall return the death warrant to the clerk of 

1 B the court from which it was issued, noting on the warrant the time, "'eae, ans "'anner in wl'1ieR it was 

1 9 executed.• 

Section 2. Section 46-23-301, MCA, is amended to read: 

20 

21 

22 "46-23-301. CUN of executive clemency •· application for clemency •· definitions. ( 1) (a) 

23 "Clemency" means kindness, mercy, or leniency that may be exercised by the governor le~\ a,aa toward 

24 a convicted person. The governor may grant clemency in the form of: 

2 5 (i) the remission of fines or forfeitures; 

26 (ii) the commutation of a sentence to one ~·!l:l!l is less severe; 

27 (iii) respite; or 

28 (iv) pardon. 

29 (b) "Pardon" means a declaration of record that an individual is to be relieved of all legal 

30 consequences of a prior conviction. 
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(2) A person convicted of a crime need not exhaust Judicial or administrative remedies before !:le 

2 #!es filing an application for clemency. EXCEPT THAT AN APPLICATION MAY NOT BE FILED WITH 

3 RESPECT TO A SENTENCE OF DEATH WHILE AN AUTOMATIC REVIEW PROCEEDING IS PENDING BEFORE 

4 THE MONTANA SUPREME COURT UNDER 46-18-307 THROUGH 46-18-310. The board shall consider 

5 cases of executive clemency only upon application. All applications for executive clemency must be made 

6 to the board. An application for executive clemency in capital cases~ MAY be filed with the board no 

7 later than 10 days after the district court sets~ A date of execution. Applications may be filed only by 

8 the person convicted of the crime, by l:!i& the person's attorney acting on l:!i& the person's behalf and with 

9 R+& the person's consent, or by a court-appointed next friend, guardian, or conservator acting on fli& the 

1 O person's behalf. The board shall cause an investigation to be made of and base any recommendation it 

11 makes on: 

12 (a) all the circumstances surrounding the crime for which the applicant was convicted; and 

13 (b) the individual circumstances relating to social conditions of the applicant prior to commission 

14 of the crime, at the time the offense was committed, and at the time of the application for clemency. 

15 (3) The board shall advise the governor and recommend action to be taken. The board may 

16 recommend that clemency be granted or denied. In noncapital cases, if the board recommends that 

17 clemency be denied, the application fllW&f may not be forwarded to the governor and the governor may not 

18 take action on the case. In capital cases, the board shall transmit the application and either a 

19 recommendation that clemency be granted or a recommendation that clemency be denied to the governor. 

20 The governor is not bound by any recommendation of the board, but M the governor shall review the 

21 record of the hearing and the board's recommendation before N 9NfM6 granting or ~ denying 

22 clemency. The governor has the final authority to grant or deny clemency in those cases forwarded to Riffi 

23 the governor. An appeal may not be taken from the governor's decision to grant or deny clemency." 

24 

25 NEW SECTION. Section 3. Effective date. (This act) is effective on passage and approval. 

26 

27 NEW SECTION. Section 4. Appllcablllty. [This act) applies to death warrants issued by a court 

28 on or after (the effective date of this act). 

29 -END· 
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