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HOUSE BILL NO. 49
INTRODUCED BY COBB

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING MONTANA TEACHER TENURE LAWS
AND CONTESTED CASE PROCEDURES; PROVIDING TENURE TO A TEACHER OR SPECIALIST WHO
COMPLETES A 180-WODRKING DAY PROBATIONARY PERIOD ON THE EARLIER OF EITHER THE DATE OF
THE OFFER AND ACCEPTANCE OF A CONTRACT FOR THE SECOND CONSECUTIVE YEAR OR
EMPLOYMENT ON JUNE 30 OF THE YEAR FOLLOWING THE INITIAL DATE OF HIRE; PROVIDING THAT
IF THE TEACHER OR SPECIALIST HAS NOT SATISFACTORILY COMPLETED A 180-WORKING DAY
PROBATIONARY PERIOD BEFORE THE END QOF THE INITIAL EMPLOYMENT CONTRACT, TENURE 1S
PROVIDED UPON THE SATISFACTORY COMPLETION OF THE 180-WORKING DAY PROBATIONARY
PERIOD; CLARIFYING THAT A DISTRICT MAY TERMINATE EMPLOYMENT FOR GOOD CAUSE; DEFINING
"GOOD CAUSE" AND "SAME SALARY"; PROVIDING THAT THE RIGHT TO THE SAME SALARY MAY BE
WAIVED BY MUTUAL AGREEMENT; EXTENDING THE DEADLINE FOR NOTIFICAT!ION OF REELECTION OF
ATEACHER OR SPECIALIST; LIMITING APPEAL OF EMPLOYMENT TERMINATION TO FINAL AND BINDING
ARBITRATION; ESTABLISHING A PROCEDURE FOR ARBITRATION NOT COVERED BY A COLLECTIVE
BARGAINING AGREEMENT; LIMITING THE REMEDIES THAT MAY BE IMPOSED BY AN ARBITRATOR;
REMOVING JURISDICTION OF A COUNTY SUPERINTENDENT TO DECIDE DISPUTES ARISING FROM A
tOLLECTIVE BARGAINING AGREEMENT; AMENDING SECTIONS 20-3-210, 20-4-203, 20-4-204,
20-4-205, 20-4-208, AND 20-7-456, MCA; REPEALING SECTIONS 20-4-206 AND 20-4-207, MCA; AND
PROVIDING AN EFFECTIVE DATE AND A RETROACTIVE APPLICABILITY PROVISION."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 20-4-203, MCA, is amended to read:
"20-4-203. Teacher and specialist tenure -- definitions -- waiver. (1) (a8} Except as provided in
20-4-208 and subsection (1}(b) of this section, whkenever a teacher has—beerolocted-bythe-etferand

specialist_working in_a position_requiring teacher or specialist certification, except as _a district
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superintendent, is considered to be tenured upon satisfactorily completing a 180-working day probationary

period and upon ihe earlier of:

{i} the date of the offer and acceptance of a contract for the second consecutive year; or

(i) employment on June 30 of the vear fcllowing the initial date of hire.

{b} i ihe teacher or specialist has not satisfactorily completed a 180-working day probationary

period beiore the end of the initial employment contract, the teacher or specialist is_considered to be

tenured upon the satisfactory completion of the probationary period.

(2] Employment for less than 30-consecutive warking days may not be counted as part of the

minimum_180-day requirement.

(3})__Prior_to_receiving tenure, the employment relationship between a_board_of trustees and a

teacher or specialist may be terminated at any time by either party with or without good cause. A teacher

or specialist terminated during the probationary period may not pursue an action against the school district

under the provisions of Title 39, chapter 2, part 9. A school district may not be compelled to arbitrate a

grievance under 27-5-115 over a teacher or specialist termination during the probationary period.

(4) Upon receiving tenure, a teacher or specialist is considered to be reelected from year to year

thereafter as a tenure teacher or specialist at the same salary and in the same or a comparable position of
emplayment as that provided by the last-exeeuted last-executed contract with the teacher gr specialist
unless the trustees resolve by majority vote of their membership to terminate the services of the teacher
or_specialist in accordance with the provisions of 20-4-204.

21{5) The tenure of a teacher or specialist with a district may not be impaired upon termination
of services of the teacher ar specialist if the foillowing conditions exist:

{a) ‘the tenure teacher gr specialist is terminated because the financial condition of the district
requires a reduction in the number of teachers or specialists employed; and

{b) continued employment rights are pravided for in a collectively bargained contract of the district.

(6] Upon receiving tenure, the employment of a teacher or specialist may be terminated for good

cause.

{7} Thksrighito the same salary may be waived by mutual agreement between the district and the

teacher or specialist o1, if the teacher or specialist is a member of a bargaining unit, by the teacher’s or

specialist’s exclusive representative.

{8) As used in this section, the toliowing definitions apply:
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(a] "Good cause” means reasonable, job-related grounds for dismissal that are based on failure to

satisfactorily perform job duties, disruption of a school district’s operation, or any other legitimate business

reasgn.

{b) "Same salary” means the salary paid to a teacher or specialist for services provided during the

previous school year, excluding fringe benefits, extra duty, or an extended-year contract.”

Section 2. Section 20-4-204, MCA, is amended to read:

"20-4-204. Termination of tenure teacher or specialist services. (1) (a) The following persons may
make a recommendation in writing to the trustees of the district for termination of the services of a tenure
teacher or_specialist:

(i) a district superintendent;

(if) in a district without a district superintendent, a principal;

(iii) in a district without a district superintendent or a principal, the county superintendent or a
trustee of the district.

(b} The recommendation must state clearly and explicitly the specific reason or reasons leading to
the recommendation for termination.

(2} Whenever the trustees of a district receive a recommendation for termination, the trustees shall;
before-May—t-oi-tho-current sehoetsaalyear; notify the teacher or specialist of the recommendation for
termination and of the teacher’s gr specialist’s right to a hearing on the recommendation. The notification
must be delivered by certified letter or by personal natification for which a signed receipt is returned. The
notification must include:

(@) the statement of the reason or reasons that led to the recommendation for termination; and

(b) a printed copy of this section for the teacher’s or specialist information.

(3) The teacher or specialist may, in writing, waive the right to a hearing. Unless the teacher or
specialist waives the right to a hearing, the trustees shall set a hearing date, giving consideration to the
convenience of the teacher or specialist, not less than 10 days or more than 20 days from receipt of the
notice of recommendation for termination.

{4} The trustees shail:

{a) conduct the hearing on the recommendation at a regularly scheduled or special meeting of the

board of trustees and in accordance with 2-3-203; and
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{b) resalve at the conclusion of the hearing to terminate the teacher or_specialist or 10 reject the

recommendation for termination,

(5} The tenure teacher or_specialist may appeal a decision to terminate an_employment contract

the-superintendentin-proparing-findings—ot-fastand-ecerelusiens-ef-law an arbitrator agreed upon by the

district and the teacher or specialist or, if the teacher or specialist is represented by a labor organization

by the teacher’s or _specialist’s exclusive representative. If a teacher or specialist is not a member of a

bargaining unit or if the exciusive representative has declined to represent the_teacher or specialist, the

teacher or specialist or the district may request that the board of personnel appeals provide a list of

arbitrators from which the teacher or speciaiist and the district shall, after the toss of a coin to determine

the order of striking, alternately strike names from the list until one_arbitrator is selected and appointed.

By mutual agreement between the parties, the county superintendent of schools may be appointed as the

arbitrator.

{6) A request for arbitration must be made within 20 days from the date of termination unless an

alternative time period js provided by the terms of a collective bargaining agreement.

{7) The decision of the arbitrator is finai and binding. Each party shall pay one-half of an

arbitrator’'s charges unless a different cost allocation arrangement is agreed upon by the parties.

{8) An arbitrator may order a school district to reinstate a teacher or specialist who has been
terminated without good cause and to provide compensation, with interest, to a teacher or specialist for
lost wages and fringe benefits from the date of termination to the dafe that the teacher or specialist is
offered reinstatement to the same or a comparable pasition. Interim earnings, including the amount that
the teacher or specialist could have earned with reasonabile diligence, must be deducted from the amount
awarded for lost wages. Before interim earnings are deducted from lost wages, reasonable amounts spent
by a teacher or specialist in searching for, obtaining, or relocating t0 new emplaoyment must be deducted
from interim earnings.

(9} Except as provided in this section, an arbitrator may not order a school district to provide
compensation for punitive damages, pain and suffering, emotional distress, compensatory damages,
attorney fees, or any other form of damages.
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{10} Upon submission of the termination decision to an arbitrator, the teacher or specialist or the
teacher’s or specialist’s exclusive representative may not file an action against the district for reinstatement
ar compensation of lost wages and fringe benefits.

(11) As used in this section, the following definitions apply:

{a) "Fringe benefits”" means the value of any employer-paid vacation leave, sick leave, medical
insurance plan, disability or life insurance plan, or pension benefit in effect on the date of termination.

(b} "Lost wages" means the gross amount of wages that would have been reported to the internal

revenue service on Form W-2 and includes any compensation deferred at the option of the employee.™

Section 3. Section 20-4-205, MCA, is amended to read:

"20-4-205. Notification of terure teacher pr specialist reelection -- acceptance. (1) The trustees
shall provide written notice by May—+ June 1 to all terdre teachers or specialists who have been reelected.
Any tepure teacher ar specialist who does not receive notice of reelection or termination shalbe is
automatically reelected for the ensuing school fiscal year.

{2) Any tenure teacher or_specialist who receives notification of his reelection for the ensuing
schoo! fiscal year shall provide the trustees with his written acceptance of the conditions of sush the
reelection within 20 days after the receipt of the notice of reelection, and failure to se notify the trustees

within 20 days shal—eenstitute constitutes conclusive evidence of his the teacher’s or specialist’s

nonacceptance of the tendered position.”

Section 4. Section 20-4-20B, MCA, is amended to read:
"20-4-208. Transfer from administrative position. {1) A tenure teacher or speciaiist serving in an
administrative pasition may be assigned to a teaching or specialist position with a reduction in salary when

the ecanemic-conditions-efthe district requite-a+eduetion reduces the size of its administrative staff. The

salary for the new position must be the same as the salary that the teacher or_specialist would have
received if the teacher or specialist had been continuously employed in the new position rather than in the
administrative position.

{2) If a board policy or a collective bargaining agreement provides seniority rights for teachers or
specialists, a district that assigns a tenure teacher or specialist serving in an administrative position to a

teaching or_specialist position shall recognize for teaeher seniority purposes the tenure teacher's or
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2 (3) As used in this section, the terms=

{a} "administrative position" means a position that the trustees of a district designhate as

administrative or supervisory in nature, not including the position of district superintendent;—and
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28
29 Saction 5. Section 20-3-210, MCA, is amended to read:

30 "20-3-210. Controversy appeals and hearings. (1) Except for disputes_arising under the terms of
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a_collective bargaining agreement or as provided under 20-3-211, 20-4-204, or 20-4-208, the county

superintendent shall hear and decide all matters of controversy arising in the county as a result of decisions
of the trustees of a district in the county. Except as provided in subsection (2), exhaustion of administrative

remedies under this chapter is required prior to filing an action in district court concerning a decision of tha

superintendent shall hear and decide all controversies arising under:

{a) 20-5-320 and 20-5-321 relating to the approval of out-of-district attendance agreements; or

5—20-4-206{4 o+

{e}{b) any other provision of this title for which a procedure for resolving controversies is not
expressly prescribed.

(2) Exhaustion of administrative remedies is not a prerequisite to filing an action in district court
concerning a decision of the trustees of a district in the following instances:

(a) a state agency has been granted primary jurisdiction over the matter;

(b} the matter is governed by a specific statute; or

{c) the board of trustees has acted without jurisdiction or in excess of its jurisdiction,

{3) The county superintendent shall hear the appeal and take testimony in order to determine the
facts related to the controversy and may administer ocaths to the witnesses that testify at the hearing. The
county superintendent shall prepare a written transcript of the hearing proceedings. The decision on the
matter of controversy that is made by the county superintendent must be based upon the facts established
at the hearing.

{4) The decision of the county superintendent may be appealed to the superintendent of public
instruction, and if it is appealed, the county superintendent shall supply a transcript of the hearing and any
other documents entered as testimony at the hearing tolthe superintendent of public instruction.

{8} Cost incurred by the office of the county superintendent must be paid from the general fund

budget of the county in which the controversy is initiated.”
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Section 6. Section 20-7-456, MCA, is amended to read:

"20-7-456. Tenure of teachers or specialists employed by cooperatives. {1) Teachers or specialists
who have tenure rights with a district and who are employed by a caoperative of which their district is a
member do not lose their tenure with the district.

{2) Nontenured teachers or specialists employed by a cooperative acquire tenure with a cooperative
in the same manner as prescribed in 20-4-203, and the provisions of 20-4-204 threugh—20-4-267 and
20-4-205 are applicable to teachers or specialists employed by a cooperative.

{3} Tenure for a teacher or_specialist employed by a cooperative is acquired only with the
cooperative and not with a member school district of a cooperative,

{4) For the purposes of tenure cof a teacher or specialist employed by a cooperative, cooperative

contract renewals may not be used to limit the teacher’s or_specialist’'s progress toward tenure status.”

NEW SECTION. Section 7. Repealer. Sections 20-4-206 and 20-4-207, MCA, are repealed.

NEW SECTION. Section 8. Saving clause. [This act] does not affect rights and duties that

matured, penalties that were incurred, or proceedings that were begun before {the effective date of this

act].

NEW SECTION. Section 9. Effective date -- applicability. [This act] is effactive July 1, 1997, and

applies retroactively, within the meaning of 1-2-109, to contracts offered for the 1997-98 school year.
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HOUSE BILL NO. 49
INTRODUCED BY COBB

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING MONTANA TEACHER TENURE LAWS
AND CONTESTED CASE PROCEDURES; PROVIDING TENURE TO A TEACHER OR SPECIALIST WHO
COMPLETES A 180-WORKING DAY PROBATIONARY PERIOD ON THE EARLIER OF EITHER THE DATE OF
THE OFFER AND ACCEPTANCE OF A CONTRACT FOR THE SECOND CONSECUTIVE YEAR OR
EMPLOYMENT ON JUNE 30 OF THE YEAR FOLLOWING THE INITIAL DATE OF HIRE; PROVIDING THAT
IF THE TEACHER OR SPECIALIST HAS NOT SATISFACTORILY COMPLETED A 180-WORKING DAY
PROBATIONARY PERIOD BEFORE THE END OF THE IN'TIAL EMPLOYMENT CONTRACT, TENURE IS
PROVIDED UPON THE SATISFACTORY COMPLETION OF THE 180-WORKING DAY PROBATIONARY
PERIOD; CLARIFYING THAT A DISTRICT MAY TERMINATE EMPLOYMENT FOR GOOD CAUSE; DEFINING
"GOOD CAUSE"” AND "SAME SALARY"; PROVIDING THAT THE RIGHT TO THE SAME SALARY MAY BE
WAIVED BY MUTUAL AGREEMENT; EXTENDING THE DEADLINE FORNOTIFICATION OF REELECTION OF
ATEACHEROR SPECIALIST; LIMITING APPEAL OF EMPLOYMENT TERMINATION TO FINAL AND BINDING
ARBITRATION; ESTABLISHING A PROCEDURE FOR ARBITRATION NOT COVERED BY A COLLECTIVE
BARGAINING AGREEMENT; LIMITING THE REMEDIES THAT MAY BE IMPOSED BY AN ARBITRATCR;
REMOVING JUR!SDICTION OF A COUNTY SUPERINTENDENT TO DECIDE DISPUTES ARISING FROM A
COLLECTIVE BARGAINING AGREEMENT; AMENDING SECTIONS 20-3-210, 20-4-203, 20-4-204,
20-4-205, 20-4-208, AND 20-7-456, MCA; REPEALING SECTIONS 20-4-206 AND 20-4-207, MCA; AND
PROVIDING AN EFFECTIVE DATE AND A RETROACTIVE APPLICABILITY PROVISION."

BE {T ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 20-4-203, MCA, is amended to read:

"20-4-203. Teacher and specialist tenure --_definitions -- waiver. {1} {(a} Except as provided in

20-4-208 and subsection (1){b) of this section, wherever a teacher hasbeer-ealectedbythe-efferand

e or

specialist _working in_a_position requiring teacher or specialist _certification, except as a district
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superintendent, is considered to be tenured upon satisfactorily completing a 180-working day probationary

period and upon the earlier of:

(i} the date of the offer and acceptance of a contract for the second consecutive year; or

{ii) employment on June 30 of the year following the initial date of hire.

(b) {f the teacher or specialist has not satisfactorily completed a 180-working day probationary

period before the end of the initial employment contract, the teacher or specialist is_considered 1o be

tenured upon the satisfactory completion of the probationary period.

{2) Employment for less than 30-consecutive working days may not be counted as part of the

minimum 180-day requirement.

{3} Prior to receiving tenure, the employment relationship between a board of trustees and a

teacher or specialist may be terminated at any time by either party with or without good cause. A teacher

or specialist terminated during the probationary period may not pursue an action against the school district
under the provisions of Title 39, chapter 2, part 9. A school district may- not be compelled 10 arbitrate a
grievance under 27-5-115 over a teacher or specialist termination during the probationary period.

{4} Upon receiving tenure, a teacher or specialist is considered to be reelected from year to year

thareaftor as a tenure teacher or specialist at the same salary and in the same or a comparable position of
employment as that provided by the last-exeesuted last-executed contract with the teacher or specialist
unless the trustees resolve by majority vote of their membership to terminate the services of the teacher
or_specialist in accordance with the provisions of 20-4-204,

{21(5) The tenure of a teacher or specialist with a district may not be impaired upon termination
of services of the teacher or specialist if the following conditions exist:

(a) the tenure teécher or_specialist is terminated because the financial condition of the district
requires a reduction in the number of teachers or specialists employed; and

{b} continued employment rights are provided for in a collectively bargained contract of the district.

{6] Upon receiving tenure, the employment of a teacher or specialist may be terminated for good

cause.

{7) Theright to the same salary mav be waived by mutual agreement between the district and the

teacher or specialist_or, if the teacher or specialist is a member of a bargaining unit, by the teacher's or

specialist’s exclusive representative.

{8) As used in this section, the following definitions apply:
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(al "Good cause” means reasonable, job-related grounds for dismissal that are based on failure to

satisfactorily perform job duties, disruption of a school district’s operation, or any other legitimate business

feason,

(b] "Same salary” means the salary paid to a teacher or specialist for services provided during the

previous school year, excluding fringe benefits, extra duty, or an extended-year contract.”

Section 2. Section 20-4-204, MCA, is amended to read:

"20-4-204. Termination of tenure teacher or specialist services. (1) {a) The following persons may
make a recommendation in writing to the trustees ot the district for termination of the services of a tenure
teacher or specialist:

{i) a district superintendent;

{it} in a district without a district superintendent, a principal;

{ii} in a district without a district superintendent or a principal, the county superintendent or a
trustee of the district.

{b) The recommendation must state clearly and explicitly the specific reason or reasons leading to
the recornmendation for termination.

(2) Whenever the trustees of a district receive arecommendation for termination, the trustees shall;
bofore-May-t-ei-the-surrent-ssheotfisealyoar, notify the teacher or specialist of the recommendation for
termination and of the teacher’s or specialist’s right to a hearing on the recommendation. The notification
must be delivered by certified letter or by personal notification for which a signed receipt is returned. The
notification must include:

(a) the statement of the reason or reasons that led to the recommendation for termination; and

(b) a printed copy of this section for the teacher’s or specialist information.

{3) The teacher or specialist may, in writing, waive the right to a hearing. Unless the teacher or
specialist waives the right to a hearing, the trustees shall set a hearing date, giving consideration to the
convenience of the teacher or specialist, not less than 10 days or more than 20 days from receipt of the
notice of recommendation for termination.

(4] The trustees shali:

{a) conduct the hearing on the recommendation at a regularly scheduled or special meeting of the

board of trustees and in accordance with 2-3-203; and
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{b) resolve at the conclusion of the hearing to terminate the teacher or specialist or to reject the
recommendation for termination.

(5) The tenure teacher or specialist may appeal a decision to terminate an employment contract

district and the teacher or specialist or, if the teacher or specialist is represented by a labor organization,

by the teacher’s ar specialist’'s exclusive representative. If a teacher or specialist is not a member of a

bargaining unit or if the exclusive representative has declined to represent the teacher or specialist, the

teacher or specialist or the district may request that the board of personnel appeals provide a list ot

arbitrators from which the teacher or specialist and the district shall, after the toss of a coin to_determine

the order of striking, alternately strike names from the list until one arbitrator is selected and appointed.

By mutua! agreement between the parties, the county superintendent of schools may be appointed as the

arbitrator.

(6) A request for arbitration must be made within 20 days from the date of termination unless an

alternative time period is provided by the terms of a collective bargaining agreement.

{7)_The decision_of the arbitrator_is final and binding. Each party shall pay one-half of an

arbitrator’s charges unless a different cost allocation arrangement is agreed upon by the parties.

{8) An_arbitrator may order a school district to reinstate a teacher or specialist who has been

terminated without good cause and to provide compensation, with interest, to a teacher or specialist for

lost wages and fringe benefits from the date of termination to the date that the teacher or specialist is

offered reinstatement to the same or a comparable position. Interim earnings, including the amount that

the teacher or specialist could have earned with reasonable diligence, must be deducted from the amount

awarded for lost wages. Before interim earnings are deducted from lost wages, reasonabie amounts spent

by a teacher or specialist_in_searching for, obtaining, or relocating to new employment must be deducted

from interim earnings.

{9). Except as provided in this section, an arbitrator may not order a school district to provide

compensation for punitive_damages, pain_and suffering, emotignal distress, compensatory damages,

alttorney fees, or any other form of damages.
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{10} Upon submission of the termination decision to an arbitrator, the teacher or specialist or the

teacher’s or specialist’s exclusive representative may not file an action against the district for reinstatement

or compensation of lost wages and fringe benefits.

{11} As used in this section, the following definitions apply:

{a) "Fringe benefits” means the value of any employer-paid_vacation leave, sick leave, medical

insurance plan, disability or life insurance plan, or pension benefit in effect on the date of termination.

(b) "Lost wages" means the gross amount of wages that would have been reported to the internal

revenue service on Form W-2 and includes_any compensation deferred at the option_of the employee.”

Section 3. Section 20-4-205, MCA, is amended to read:

"20-4-205. Notification of tenure teacher or specialist reelection -- acceptance. (1) The trustees
shall provide written notice by May-+ June 1 to ail teRure teachers ar specialists who have been reelected.
Any tenufe teacher or specialist who does not receive notice of reelection or termination shal-be is
automatically reelected for the ensuing school fiscal year.

{2) Any tepure teacher or specialist who receives notification of his reelection for the ensuing
school fiscal year shall provide the trustees with bis written acceptance of the conditions of sdeh the
reelection within 20 days after the receipt of the notice of reelection, and failure to se notity the trustees

within 20 days shall—eenstitute constitutes conclusive evidence of his the teacher’s or_specialist's

nonacceptance of the tendered position.”

Section 4. Section 20-4-208, MCA, is amended to read:
"20-4-208. Transfer from administrative position. (1) A tenure teacher or specialist serving in an
administrative position may be assigned to a teaching or specjalist position with a reduction in salary when

the esonRomie-cenditiors-otthe district reguie-areduetien reduces the size of its administrative statf. The

salary for the new position must be the same as the salary that the teacher or specialist would have
received if the teacher or specialist had been continuously employed in the new position rather than in the
administrative position,

(2) 1f a board policy or a collective bargaining agreement provides seniority rights for teachers or
specialists, a district that assigns a tenure teacher or specialist serving in an administrative position to a
teaching or specialist position shall recognize for teaeher seniority purposes the tenure teacher’s or
[ Legisiative
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{3) As used in this section, the terms

+{a} "administrative position” means a position that the trustees of a district designate as
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administrative or supervisory in nature, not including the pasition of district superintendent;-and
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27 or specialist may appeal a decision pursuant to the arbitration procedure established in 20-4-204."

28
29 Section 5. Section 20-3-210, MCA, is amended to read:
30 "20-3-210. Controversy appeals and hearings. (1) Except for disputes arising under_the terms of

| Le islative
ervices -6 - HB 49

- Division



55th Legislature HBO049.02

a collective bargaining agreement or as provided under 20-3-211, 20-4-204, or 20-4-208, the county

superintendent shall hear and decide all matters of controversy arising in the county as a result of decisions

of the trustees of a district in the county. Except as provided in subsection (2), exhaustion of administrative

remedies under this chapter is required prior to filing an action in district court concerning a decision of the

superintendent shall hear and decide all controversies arising under:

{a) 20-5-320 and 20-5-321 relating to the approval of out-of-district attendance agreements; or

2042064 o

teHb} any other provision of this title for which a procedure for resolving controversies is not
expressly prescribed.

{2) Exhaustion of administrative remedies is not a prerequisite to filing an action in district court
concerning a decision of the trustees of a district in the following instances:

(a) a state agency has been granted primary jurisdiction over the matter;

{b) the matter is governed by a specific statute; or

{c} the board of trustees has acted without jurisdiction or in excess of its jurisdiction.

{3) The county superintendent shall hear the appeal and take testimony in order to determine the
facts related to the controversy and may administer oaths to the witnesses that testify at the hearing. The
county superintendent shall prepare a written transcript of the hearing proceedings. The decision on the
matter of controversy that is made by the county superintendent must be based upon the facts established
at the hearing.

(4} The decision of the county superintendent may be appealed to the superintendent of public
instruction, and if it is appealed, the county superintendent shall supply a transcript of the hearing and any
other documents entered as testimeny at the hearing to the superintendent of public instruction.

{6} Cost incurred by the office of the county superintendent must be paid from the general fund

budget of the county in which the controversy is initiated.”
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Section 6. Section 20-7-456, MCA, is amended to read:

"20-7-456. Tenure of teachers or specialists employed by cooperatives. {1) Teachers or specialists
who have tenure rights with a district and who are employed by a cooperative of which their district is a
member do not tose their tenure with the district.

(2) Nontenured teachers or specialists employed by a cooperative acquire tenure with a cooperative
in the same manner as prescribed in 20-4-203, and the provisions of 20-4-204 through—228-4-207 and
20-4-205 are applicable to teachers or specialists employed by a cooperative.

(3} Tenure for a teacher or_specialist employed by a cooperative is acquired only with the
cooperative and not with a member school district of a cooperative.

(4) For the purposes of tenure of a teacher or specialist employed by a cooperative, cooperative

contract renewals may not be used to limit the teacher’s or specialist’s progress toward tenure status.”

NEW SECTION. Section 7. Repealer. Sections 20-4-206 and 20-4-207, MCA, are repealed.

NEW SECTION. Section 8. Saving clause. [This act] does not affect rights and duties that

matured, penalties that were incurred, or proceedings that were begun before [the effective date of this

act].

NEW SECTION. Section 8. Effective date -- applicability. {This act] is effective July 1, 1997, and
applies retroactively, within the meaning of 1-2-10G9, to contracts offerad for the 1997-98 school vear.

-END-
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STATE OF MCONTANA - FISCAL NOTE

Fiscal Note for HBCO049, as_introduced

DESCRIPTION OF PROPOSED IEGISIATIQN:

An act generally revising Montana teacher tenure laws and contested case procedures;
providing tenure to a teacher or specialist who completes a 180-working day prokationary
period on the earlier of either the date of the offer and acceptance cf a contract for the
second consecutive year or employment on June 30 of the year following the initial date of
nire; providing that 1f the teacher or specialist has not satisfactorily completed a
180-working day probationary period befcre the end of the 1nitial employment contract,
tenure is provided upon the satisfactory completion of the 180-working day probationary
pericd; clarifying that a district may terminate employment for good cause; defining “good
cause" and "same salary"; providing that the right to the same salary may be wailved by
mutual agreement; extending the deadline for notification of reelection of a teacher or
specialist; limiting appeal of employment termination to final and binding arbitration;
establishing a procedure for arbitration not covered by a collective bargaining agreement;
limiting the remedies that may be imposed by an arbitratcr; removing jurisdiction of a
county superintendent to decide disputes arising from a collective bargaining agreement.”

ASSUMPTIONS :
1. The cost of any arbitration will be paid by the district and the teacher or
speclalist.

PISCAL IMPACT: None

EEFRCT ON COUNTY OR OTHER ILOCAL REVENUES CR EXPENDITURES:

The provision for termination disputes to go to binding arbitration may result in some
increase in costs to schocol districts for arbitration. It 1s estimated that approximazely
10 cases per year may reguire arbitration at a average cost of $2000

2447 Qop’éb

DAVE LEWIS, BUDGET DIRECTOR DATE JOHN COBRB, PRIMARY SPONSOR DATE
Office of Budget and Program Planning

Fiscal Note for HBOQ49, as introduced
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HOUSE BILL NC. 49
INTRODUCED BY COBB, ELLIS, SIMPKINS, LAWSON, WALTERS, ROSE, MASOLO, PECK, REHBEIN

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING MONTANA TEACHER TENURE LAWS
AND CONTESTED CASE PROCEDURES; RROMVIBING-TENURE-TO-A-TEACHER-OR-SPEGIALIS TG

RERIGE REMQVING JURISDICTION OF THE OFFICE OF PUBLIC INSTRUCTION TO HEAR APPEALS AND

TO DECIDE DISPUTES ARISING FROM TERMINATION DECISIONS OF A SCHQOL DISTRICTNOT COVERED

BY ACOLLECTIVE BARGAINING AGREEMENT PURSUANT TO TITLE 39, CHAPTER 31, MCA; CLARIFYING

THAT A DISTRICT MAY TERMINATE EMPLOYMENT OF A TENURE TEACHER FCR GOOD CAUSE;

MAY—BEWANED- BY-MUTJALAGREEMENT: EXTENDING THE DEADLINE FOR NOTIFICATION OF

REELECTION OF A TEACHER GR—SREGIALIST; LIMITING APPEAL OF EMPLOYMENT TERMINATION
INVOLVING A TEACHER WHOSE EMPLOYMENT IS COVERED BY A COLLECTIVE BARGAINING

AGREEMENT PURSUANT TO TITLE 39, CHAPTER 31, MCA, TGO FINAL AND BINDING ARBITRATION;

ESTABLISHING A PROCEDURE FOR ARBITRATION NOT-GOVERED BY-A COLLECTIVE BARGAINING
AGREEMENT,; LIMITING THE REMEDIES THAT MAY BE IMPOSED BY AN ARBITRATOR; REMOVING
JURISDICTION OF A COUNTY SUPERINTENDENT TO DECIDE DISPUTES ARISING FROM A COLLECTIVE
BARGAINING AGREEM.ENT; CLARIFYING THAT A DISTRICT MAY TERMINATE THE EMPLOYMENT OF A

NONTENURE TEACHER AT THE CONCLUSION OF A SCHOOL FISCAL YEAR WITH OR WITHOUT CAUSE

UPCN PROPER NOTICE; CLARIFYING THAT A DISTRICT MAY DISMISS FORGOQD CAUSE A TENURE OR

NONTENURE TEACHERBEFORE THE EXPIRATION OF ACONTRACT; CLARIFYING THAT A DISTRICT MAY

REDUCE THE SALARY OF A TEACHER SERVING IN AN ADMINISTRATIVE POSITION WHO IS ASSIGNED

TO A TEACHING POSITION WHEN A DISTRICT REDUCES THE SIZE OF ITS ADMINISTRATIVE STAFF;

AMENDING SECTIONS 20-3-107, 20-3-210, 20-4-203, 20-4-204, 20-4-205, 20-4-206, 20-4-207, AND
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20-4-208-ANB20-7-456, MCA; REREALING-SECTIONS 20-4-206-AND-20-4-207-MEA: AND PROVIBING
AN EFFECTIVE DATE ANB-AREFROAGTREARRHCABILTY-PROMSION.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

SECTION 1. SECTION 20-3-107, MCA, 1S AMENDED TO READ:

"20-3-107. Controversy appeal. (1) The superintendent of public instruction shall decide matters
of controversy when they are appeaied from:
(a) a decision of a county superintendent rendered under the provisions of 20-3-210,_except for

a decision of a county superintendent or an arbitrator in a teacher termination case: or

(b) a decision of a county transportation committee rendered under the provisions of 20-10-132,

(2) The superintendent of public instruction shall make his a decision on the basis of the transcript
of the fact-finding hearing conducted by the county superintendent or county transportation committee and
documents presented at the hearing. The superintendent of public instruction may require, if he—deems
considered necessary, affidavits, verified statements, or sworn testimony as to the facts in issue. The
decision of the superintendent of public instruction skaltbe is final, subject to the proper legal remedies in
the state courts. Sweh The proceedings shak must be commenced no later than 60 days after the date of
the decision of the superintendent of public instruction,

(3} Inorder to establish a uniform method of hearing and determining matters of controversy arising
under this title, the superintendent of public instruction shall prescribe and enforce rules of practice and
regulations for the conduct of hearings and the determination of appeals by all school officials of the state.

{4} Whenever in a contested case the superintendent of public instruction is disqualified from

rendering a final decision, ke the superintendent of public instruction shali appoint a kearirg hearings

examiner as provided in 2-4-611 and the decision of the hearirg hearings examiner constitutes the
superintendent’s tinal order except as provided in this subsection. S8ueh The final order is subject to all the
provisions of Title 2, chapter 4, relating to final agency decisions or orders, including judicial review under

Title 2, chapter 4, part 7."

Section 2. Section 20-4-203, MCA, is amended to read:
"20-4-203. Teacher and-speeialist tenure —definitions—waiver, (1) {8} Except as provided in

(kLegisl'fztive
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20-4-208 and-subsection-tiHbiotthis-section, whenever WHENEVER a teacher has-been-elected-by-the

Hh—ponreceiving-tenurea-teashor orspecialistisconsideredtabe HAS BEEN ELECTED BY THE

OFFER AND ACCEPTANCE OF A CONTRACT FOR THE FOURTH CONSECUTIVE YEAR CF EMPLOYMENT

BY A DISTRICT IN_A POSITION REQUIRING TEACHER CERTIFICATION EXCEPT AS A DISTRICT

SUPERINTENDENT OR SPECIALIST, THE TEACHER IS CONSIDERED TO BE reelected from year to year

thereafter as a tenure teacher er-speeiahst at the same salary and in the same or a comparable position of
employment as that provided by the last-exeeuted last-executed contract with the teacher er-speetalist
unless the trustees resolve by majority vote of their membership to terminate the services of the teacher
or-specialist in accordance with the provisions of 20-4-204.

2B} 2) The tenure of a teacher erspeeialist with a district may not be impaired upon termination
of services of the teacher e~speeciatst if the following conditions exist: ‘

{a) the tenure teacher or—specialist is terminated because the financial condition of the district
requires a reduction in the number of teachers erspeetsiists employed:; and
i Legistative
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{b} continued employment rights are provided for in a collectively bargained contract of the district.

+5+(3) Upon receiving tenure, the employment of a teacher e+spesialst may be terminated for good

cause.

Section 3. Section 20-4-204, MCA, is amended to read:

"20-4-204. Termination of tenure teacher gespegialist services. (1) {(a) The following persons may
make a recommendation in writing to the trustees of the district for termination of the services of a tenure
teacher erspechalist:

{i) a district superintendent;

{ii} in a district without a district superintendent, a principal;

(iii} in a district without a district superintendent or a principal, the county superintendent or a
trustee of the district.

(b) The recommendation must state clearly and explicitly the specific reason or reasons leading to
the recommendation for termination.

{2) Whenever the trustees of a district receive a recommendation for termination, the trustees shall-
betoreMay—-otthe-eurrent-sehool-fisealyear; notify the teacher srspesialist of the recommendation for
termination and of the teacher’s erspeetalist’s right to a hearing on the recommendation. The notification
must be delivered by certified letter ar by personal notification far which a signed receipt is returned. The
notification must include:

{a) the statement of the reason or reasons that led to the recommendation for termination: and

(b) a printed copy of this section for the teacher’s erspesialist information.
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(3) The teacher srspesialst may, in writing, waive the right to a hearing. Unless the teacher o+
speeiatist waives the right to a hearing, the trustees shall set a hearing date, giving consideration to the
convenience of the teacher erspesialist, not less than 10 days or more than 20 days from receipt of the
notice of recommendation for termination.

(4} The trustees shall:

{a) conduct the hearing on the recommendation at a regularly scheduled or special meeting of the
board of trustees and in accordance with 2-3-203; and

{b} resolve at the conclusion of the hearing to terminate the teacher erspestatist or to reject the
recommendation for termination.

{b) The tenure teacher a+speeialst may appeal a decision to terminate an_employment contract

IF THE TEACHER'S EMPLOYMENT 1S NOT COVERED BY A COLLECTIVE BARGAINING AGREEMENT

PURSUANT TQ TITLE 39, CHAPTER 31, WHO MAY APPOINT A QUALIFIED ATTQRNEY AS A LEGAL

ADVISER WHO SHALL ASSIST THE SUPERINTENDENT IN PREPARING FINDINGS OF FACT AND

CONCLUSIONS OF LAW. IF THE EMPLOYMENT OF THE TEACHER IS COVERED BY A COLLECTIVE

BARGAINING AGREEMENT PURSUANT TO TITLE 39, CHAPTER 31, A TENURE TEACHER SHALL APPEAL

A DECISION TO TERMINATE AN EMPLOYMENT CONTRACT TO an arbitrator agreed upon by the district

and the

teacher’s erspeaiatists exclusive representative. |f a-teacherorspecialistis-not-atrember-ofa-baraainirg

ant-or4$ the exclusive representative has declined to represent the teacher erspeeialist, the teacher e+

specialst or the district may reguest that the board of personnel appeais provide a list of arbitrators from

which the teacher s+~speciahst and the district shall, after the toss of a coin to determine the order of

striking, alternately strike names from the list until one arbitrator is selected and appointed. By mutual

agreement between the parties, the county superintendent of schools may be appointed as the arbitrator.

(6} IN A TERMINATION INVOLVING A TEACHER WHOSE EMPLOYMENT IS NOT COVERED BY A

COLLECTIVE BARGAINING AGREEMENT PURSUANT TO TITLE 39, CHAPTER 31, EITHER THE TEACHER

OR THE TRUSTEES MAY APPEAL TO THE DISTRICT COURT OF THE COUNTY IN WHICH THE TEACHER

WAS EMPLOYED. THE PROCEEDINGS MUST BE COMMENCED NO LATER THAN 60 DAYS AFTER THE

DATE OF THE DECISION OF THE COUNTY SUPERINTENDENT.
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B17) A INA TERMINATION INVOLVING A TEACHER WHOSE EMPLOYMENT IS COVERED BY A .

COLLECTIVE BARGAINING AGREEMENT PURSUANT TO TITLE 39, CHAPTER 31, A request for arbitration

must be made within 20 days from the date of termination unless an alternative time period is provided by

the terms of a collective bargaining agreement,

{2{8) The decision of the arbitrator is final and binding. Each party shall pay one-half of an

arbitrator’s charges unless a different cost allocation arrangement is agreed upon by the parties,

{8}19) An arbitrator may order a school district to reinstate a teacher erspeetalist who has been

terminated without good cause and to provide compensation, with interest, to a teacher erspesciahst for

lost wages and fringe benefits from the date of termination to the date that the teacher erspecialist is

offered reinstatement to the same or a comparable position. Interim earnings, including the amount that

the teacher ecspecialist could have earned with reasonable diligence, must be deducted from the amount

awarded for lost wages. Before interim earnings are deducted from lost wages, reasgnable amounts spent

by a teacher erspesialist in searching for, obtaining, or_reiocating to new employment must be deducted

from interim earnings.

84{10) Except as pravided in this section, an arbitratar may not order & school district to provide

compensation for punitive damages, pain and suffering, emotional distress, compensatory damages,

attorney fees, or any other form of damages.

864{11) Upon submission of the termination decision to an arbitrator, the teacher erspeeialist or

the teacher's e+—speetalists exclusive representative _may not file an action aqainst the district for

reinstatement or compensation of lost wages and fringe benefits.

2-13+{12) As used in this section, the following definitions apply:

{a) _"Fringe benefits" means the value of any employer-paid vacation leave, sick leave, medical

insurance plan, disability or life insurance plan, or pension benefit in effect on the date of termination.

(b) "Lost wages" means the gross amount of wages that would have been reported to the interna!

revenue service on Form W-2 and includes any compensation deferred at the option of the employee."

Section 4. Section 20-4-205, MCA, is amended to read:

"20-4-205. Notification of tenure teacher er-spesialist reelection -- acceptance. (1) The trustees
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shall provide written notice by May—1 June 1 to all terwre teachers er-speciaists who have been reelected,
A‘ny tepure teacher or—speeialist who does not receive notice of reelection or termination shall—be is
automatically reelected for the ensuing school fiscal year.

{2) Any terure teacher er—speecialist who receives notification of kis reelection for the ensuing
school fiscal year shall provide the trustees with his written acceptance of the conditions of sueh the
reelection within 20 days after the receipt of the notice of reelection, and failure to se notity the trustees

within 20 days shal—censtitute constitutes conclusive evidence of kis the teacher's er—spesrabsts

nonacceptance of the tendered position.”

SECTION 5. SECTION 20-4-206, MCA, IS AMENDED TO READ:

"20-4-206. Notification of nontenure teacher reelection -- acceptance -- termination and-statement
ofreason. (1) The trustees shall provide written notice by May June 1 1o al-nopterure-tenchers-who-have

each nontenure teacher emploved by the district regarding whether the nontenure teacher has been

reelected for_the ensuing school fiscal year. A sertenure teacher who does not receive written notice of

reelection or termination is automatically reelected for the ensuing school fiscal year.

(2) A sentenure nontenure teacher who receives notification of his reelection for the ensuing schoal
fiscal year shall provide the trustees with his written acceptance of the conditions ot reelection within 20
days after the receipt of the notice of reelection. Failure to se notify the trustees within 20 days may-be

considered constitutes conclusive evidence of the nontenure teacher’s nonacceptance of the tendered

position.

{(3) Subject to the June 1 natice requirements in this section, the trustees may nonrenew the

employment of a nontenure teacher at the conclusion of the school fiscal vear with or without
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SECTION 6. SECTION 20-4-207, MCA, IS AMENDED TO READ:

"20-4-207. Dismissal of teacher under contract. {1} The trustees of any district may dismiss a

teacher bhefore the expiration of hRis the teacher’'s employment contract for immeralty—uoritness;

good cause.

(2} (a) The following persons may reccmmend the dismissal of a teacher for cause under
subsection {1):

(i} a district superintendent;

{ii) in a district without a district superintendent, a principal; or

{iii) in a district without a district superintendent or a principal, the county superintendent or a
trustee of the district.

{b) A person listed in subsection {2){a) who recommends dismissal of a teacher shail give notice
of the recommendation in writing to each trustee of the district and to the teacher.

{c} The notice must state the specific instances of behavior or acts that led to the recommendation
for dismissal.

(3} (a) Whenever the trustees of any district receive a recommendation for dismissal, the trustees
shall notify the teacher of his the right to a hearing before the trustees either by certified letter or by
personal notification for which a signed receipt must be returned. The teacher may in writing waive the
right to a hearing. Unless the teacher waives the right to a hearing, the teacher and trustees shail agree on
a hearing date not less than 5 days or more than 20 days from the notice of intent to recommend dismissal.

(b) The trustees shall conduct a hearing on the recommendation and resolve at the conclusion of
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the hearing to dismiss the teacher or to reject the recommendation for dismissal.

{4) With the exception of a county superintendent, a persen who recommends dismissal pursuant
to subsection {2} may suspend the teacher from active performance of duty with pay pending the hearing
date if the teacher’s behavior or acts that led to the recommendation for dismissal are contrary to the
welfare of the students or the effective operation of the schoal district.

{5} Any teacher who has been dismissed may in writing within 10 days appeal sweh the dismissal

the guidelines set forth in 20-4-204. The teacher may appeal a decision to terminate an employment

gcontract to the county superintendent if the teacher’s employment is not covered by a collective bargaining

agreement pursuant to Title 39, chapter 31. If the employment of the teacher is covered by a collective

bargaining agreement, a tenure teacher shall appeal a decision to terminate an employment contract to an

arbitrator."

Section 7. Section 20-4-208, MCA, is amended to read:
"20-4-208. Transfer from administrative position. {1) A tenure teacher erspeetatist serving in an
administrative position may be assigned to a teaching erspegiatist position with a reduction in salary when

the economic-conditions-otthe district reguite-areduetion reduces the size of its administrative staff. The

salary for the new position must be the same as the salary that the teacher erspeetalist would have
received if the teacher er-speeialist had been continuously employed in the new position rather than in the
administrative position.

{2) If a board policy or a collective bargaining agreement provides seniority rights for teachers er
speeialists, a district that assigns a tenure teacher g+—spesiatist serving in an administrative position to a
teaching er—spesishst position shall recognize for teaeher seniority purposes the tenure teacher's of
speeialist's time of service in the administrative position.

(3) As used in this section, the term:

{a} "administrative position” means a position that the trustees of a district designate as
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1 administrative or supervisory in nature, not including the position of district superintendent;—ard

25  TRANSFERRED TO A TEACHING POSITION UNDER THIS SECTION MUST BE QOFFERED THE NEXT

26  COMPARABLE ADMINISTRATIVE POSITION FOR WHICH THE TENURE TEACHER IS ENDORSED THAT

27  BECOMES AVAILABLE IN THE DISTRICT."

28
29 Section 8. Section 20-3-210, MCA, 1s amended to read:
30 "20-3-210. Controversy appeals and hearings. {1) Except for disputes arising under the terms of
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a_collective bargaining agreement or as provided under 20-3-211; 204284 or 20-4-208, the county

superintendent shall hear and decide all matters of controversy arising in the county as a result of decisions

of the trustees of a district in the county. ONLY A COUNTY SUPERINTENDENT WHQO POSSESSES THE

QUALIFICATIONS OF 20-3-201(2}) MAY HEAR CONTROVERSIES RELATED TO TEACHER TERMINATION.

Except as provided in subsection {2}, exhaustion of administrative remedies under this chapter is required

prior to filing an action in district court concerning a decision of the trustees. When-appeatsare-madaunder

undertheprovisions forappeatofcontreversies+a-this-titde- WHEN APPEALS ARE MADE UNDER 20-4-204
RELATING TO THE TERMINATION QF SERVICES OF A TENURE TEACHER OR UNDER 20-4-207 RELATING

TO THE DISMISSAL OF ATEACHER UNDER CONTRACT, THE COUNTY SUPERINTENDENT MAY APPOINT

A QUALIFIED ATTORNEY TO ACT AS A LEGAL ADVISER WHO SHALL ASSIST THE SUPERINTENDENT

IN PREPARING FINDINGS OF FACT AND CONCLUSIONS OF LAW. SUBSEQUENTLY, EITHER THE

TEACHER QR TRUSTEES MAY APPEAL TO THE DISTRICT COURT OF THE COUNTY IN WHICH THE

TEACHER WAS EMPLOYED. THE PROCEEDINGS MUST BE COMMENCED NOT LATER THAN 60 DAYS

AFTERTHE DATE OF THE DECISION OF THE COUNTY SUPERINTENDENT. The county superintendent shall

hear and decide all controversies arising under:

{a) 20-5-320 and 20-5-321 relating to the approval of out-of-district attendance agreements; or

{b20-4-206441oF

{et{b) any other provision of this title for which a procedure for resolving controv.ersies is not
gxpressly prescribed.,

(2) Exhaustion of administrative remedies is not a prerequisite to filing an action in district court
concerning a decision of the trustees of a district in the following instances:

{a) a state agency has been granted primary jurisdiction over the matter;

(b} the matter is governed by a specific statute; or

{c) the board of trustees has acted without jurisdiction or in excess of its jurisdiction.

(3) The county superintendent shall hear the appeal and take testimony in order 10 determine the
facts related to the controversy and may administer oaths to the witnesses that testify at the hearing. The
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county superintendent shall prepare a written transcript of the hearing proceedings. The decision an the
matter of controversy that is made by the county superintendent must be based upon the facts established
at the hearing.

(4) The EXCEPT FOR TEACHER TERMINATION CASES, THE decision of the county superintendent

may be appealed to the superintendent of public instruction, and if it is appealed, the county superintendent
shall supply a transcript of the hearing and any other documents entered as testimony at the hearing to the

superintendent of publicinstruction. IN TEACHER TERMINATICON CASES, AN APPEAL MAY BE FILED WITH

THE DISTRICT COURT OF THE COUNTY IN WHICH THE TEACHER WAS EMPLOYED NO LATER THAN 60

DAYS AFTER THE DATE OF THE DECISION OF THE COUNTY SUPERINTENDENT. IF AN APPEAL IS FILED,

THE COUNTY SUPERINTENDENT SHALL PROVIDE A TRANSCRIPT OF THE HEARING AND ANY QTHER

DOCUMENTS ENTERED AS TESTIMONY AT THE HEARING TO THE DISTRICT COURT.

{5} Cost incurred by the office of the county superintendent must be paid from the general fund

budget of the county in which the controversy is initiated.”

NEW SECTION. Section 9. Saving clause. [This act] does not affect rights and duties that

matured, penalties that were incurred, or proceedings that were begun before [the effective date of this
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act].

NEW SECTION. Section 10. Effective date —applicability. [This act] is effective July 1, 1997,
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HOUSE BILL NO. 49
INTRODUCED BY CORBB, ELLIS, SIMPKINS, LAWSON, WALTERS, ROSE, MASOLO, PECK, REHBEIN

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING MONTANA TEACHER TENURE LAWS

AND CONTESTED CASE PROCEDURES; RRGVUBING-TENURETOATEACHER-OR—SRECIALIST-WHG

RERIOE REMOVING JURISDICTION OF THE OFFICE OF PUBLIC INSTRUCTION TO HEAR APPEALS AND

TO DECIDE DISPUTES ARISING FROM TERMINATION DECISIONS OF A SCHOOL DISTRICT NOT COVERED

BY ACOLLECTIVE BARGAINING AGREEMENT PURSUANT TO TITLE 39, CHAPTER 31, MCA CLARIFYING

THAT A DISTRICT MAY TERMINATE EMPLOYMENT OF A TENURE TEACHER FOR GOOD CAUSE;

MAY-BEWARNED BY MUTUAL-AGREEMENT: EXTENDING THE DEADLINE FOR NOTIFICATION OF

THERE ARE NO CHANGES IN THIS BILL AND IT WILL NOT BE
REPRINTED. PLEASE REFER TO SECOND READING COPY
(YELLOW) FOR COMPLETE TEXT.
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APPROVED BY COM ON EDUCATION
AND CULTURAL RESQURCES

HOUSE BILL NO. 49
INTRODUCED BY COBB, ELLIS, SIMPKINS, LAWSON, WALTERS, ROSE, MASOLD, PECK, REHBEIN

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING MONTANA TEACHER TENURE LAWS
AND CONTESTED CASE PROCEDURES; RROVABING TENURE-TO-A-TEACHER OR-SRECIALIST WHO

RERIOE REMOVING JURISDICTION OF THE OFFICE OF PUBLIC INSTRUCTION TO HEAR APPEALS AND
TO DECIDE DISPUTES ARISING FROM TERMINATION DECISIONS OF A SCHOOL DISTRICTNOT COVERED
BY A COLLECTIVE BARGAINING AGREEMENT PURSUANT TO TITLE 39, CHAPTER 31, MCA; CLARIFYING

THAT A DISTRICT MAY TERMINATE EMPLOYMENT OF A TENURE TEACHER FOR GOOQOD CAUSE;

MANM-BE-WANMED BY--MUTUAL-AGREEMENT;: EXTENDING THE DEADLINE FOR NOTIFICATION OF

REELECTION OF A TEACHER OR-SREGCIALIST; LIMITING APPEAL OF EMPLOYMENT TERMINATION
INVOLVING A TEACHER WHOSE EMPLOYMENT IS COVERED BY A COLLECTIVE BARGAINING

AGREEMENT PURSUANT TO TITLE 39, CHAPTER 31, MCA, TO FINAL AND BINDING ARBITRATION;
ESTABLISHING A PROCEDURE FOR ARBITRATION NOT-GOVERED-BY-A- COLLECTIWVE -BARGANING
AGREEMENT; LIMITING THE REMEDIES THAT MAY BE IMPOSED BY AN ARBITRATOR; REMOVING

JURISDICTION OF A COUNTY SUPERINTENDENT TO DECIDE DISPUTES ARISING FROM A COLLECTIVE
BARGAINING AGREEMENT; CLARIFYING THAT A DISTRICT MAY TERMINATE THE EMPLOYMENT OF A

NONTENURE TEACHER AT THE CONCLUSION OF A SCHOOL FISCAL YEAR WITH OR WITHOUT CAUSE

UPCN PROPER NOTICE; CLARIFYING THAT A DISTRICT MAY DISMISS FOR GOOD CAUSE A TENURE OR

NONTENURE TEACHER BEFORE THE EXPIRATION OF A CONTRACT; CLARIFYING THAT A DISTRICT MAY

REDUCE THE SALARY OF A TEACHER SERVING IN AN ADMINISTRATIVE POSITION WHO IS ASSIGNED

TO A TEACHING POSITION WHEN A DISTRICT REDUCES THE SIZE OF ITS ADMINISTRATIVE STAFF;

AMENDING SECTIONS 20-3-107, 20-3-210, 20-4-203, 20-4-204, 20-4-205, 20-4-206, 20-4-207, AND
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20-4-208-AND-20-7-468, MCA; REREALING- SECTIONS 20-4-208-AND-20-4-207,-M&A; AND PROVIDING

AN EFFECTIVE DATE ANB-A-RETROAGCTIME-APRLICABILITFY-RROVAISION. "

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

SECTION 1. SECTION 20-3-107, MCA, 1S AMENDED TO READ:

"20-3-107. Controversy appeal. (1) The superintendent of public instruction shall decide matters
of controversy when they are appealed from:
{a) a decision of a county superintendent rendered under the provisions of 20-3-210, except for

a decision of a county superintendent or an arbitrator in a teacher termination case; or

(b) a decision of a county transportation committee rendered under the provisions of 20-10-132.

(2) The superintendent of public instruction shall make kis g decision on the basis of the transcript
of the fact-finding hearing canducted by the county superintendent or county transportation committee and
documents presented at the hearing. The superintendent of public instruction may require, if he-desms
considered necessary, affidavits, verified statements, or sworn testimony as to the facts in issue. The
decision of the superintendent of public instruction ehal-be is finail, subject to the proper legal remedies in
the state courts. Sueh The proceedings shall must be commenced no later than 60 days after the date of
the decision of the superintendent of public instruction.

(3) Inorder to establish a uniform method of hearing and determining matters of controversy arising
under this title, the superintendent of public instruction shall prescribe and enforce rules of practice and
regulations for the conduct of hearings and the determination of appeals by all school officials of the state.

{4} Whenever in a contested case the superintendent of public instruction is disqualified from
rendering a final decision, he the_superintendent of public_instruction shall apboint a hearing hearings
examiner as provided in 2-4-811 and the decision of the hearing hearings examiner constitutes the
superintendent’s final order except as previded in this subsection. Sueh The final order is subject to all the

provisions of Title 2, chapter 4, relating to final agency decisions or orders, including judicial review under

Title 2, chapter 4, part 7."

Section 2. Section 20-4-203, MCA, is amended to read:
"20-4-203. Teacher and-spesialiet tenure —dofinitions—waiver. (1) {al Fxcept as provided in

“Legislative
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20-4-208 and-subsestiontIHb)-of thissection, whenever WHENEVER a teacher has-besn-olostedby—the

OFFER AND ACCEPTANCE OF A CONTRACT FOR THE FOURTH CONSECUTIVE YEAR OF EMPLOYMENT

BY A DISTRICT IN A POSITION REQUIRING TEACHER CERTIFICATION EXCEPT AS A DISTRICT

SUPERINTENDENT OR SPECIALIST, THE TEACHER IS CONSIDERED TO BE reelected from year to year

therealtor as a tenure teacher or-spescialist at the same salary and in the same or a comparable position of
employment as that provided by the fast-exescuted last-executed contract with the teacher erspesialist
unless the trustees resolve by majority vote of their membership to terminate the services of the teacher
erspasiakist in accordance with the provisions of 20-4-204.,

{2HB}(2) The tenure of a teacher esspeeialist with a district may not be impaired upon termination
of services of the teacher e~gpecialist if the following conditions exist:

{a) the tenure teacher er—specialist is terminated because the financial condition of the district

requires a reduction in the number of teachers erspesialists employed; and
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{(b) continued employmentrights are provided for in a collectively bargained contract of the district.

$83{3) Upon receiving tenure, the employment of a teacher erspoasiglist may be terminated for good

cause.

Section 3. Section 20-4-204, MCA, is amended to read:

"20-4-204. Termination of tenure teacher er-spescialist services. (1) (a) The following persons may
make a recommendation in writing to the trustees of the district for termination of the services of a tenure
teacher er-&pascialist:

{i) a district superintendent;

{ii) in a district without a district superintendent, a principal;

(iii) in a district without a district superintendent or a principal, the county superintendent or a
trustee of the district.

{b) The recommendation must state ciearly and explicitly the specific reason or reasons leading to
the recommendation for termination.

(2) Whenever the trustees of adistrict receive arecommendation for termination, the trustees shall,
betoro-May ot the-surrert-schostHliscal-year; notify the teache‘r er-eposialist of the recommendation for
termination and of the teacher’s erepacialist’s right to a hearing on the recommendation. The notification
must be delivered by certified letter or by personal notification for which a signed receipt is returned. The
notification must include:

{a) the statement of the reason or reasons that led to the recommendation for termination; and

(b) a printed copy of this section for the teacher’'s grepesialist information.

Le; isl_cm've
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{3) The teacher erspasialist may, in writing, waive the right to a hearing. Unless the teacher e¢
specialist waives the right to a hearing, the trustees shall set a hearing date, giving consideration to the
convenience of the teacher erspesialist, not less than 10 days or more than 20 days from receipt of the
notice of recommendation for termination.

(4) The trustees shall:

{a) conduct the hearing on the recommendation at a regularly scheduled or special meeting of the
board of trustees and in accordance with 2-3-203; and

{b) resolve at the conclusion of the hearing to terminate the teacher sespeacialist or 10 reject the

recommendation for termination.

{5} The tenure teacher erspesialist may appeal a decision to terminate an employment contract

{F THE TEACHER'S EMPLOYMENT IS NOT COVERED BY A COLLECTIVE BARGAINING AGREEMENT

PURSUANT TO TITLE 39, CHAPTER 31, WHO MAY APPOINT A QUALIFIED ATTORNEY AS A LEGAL

ADVISER WHO SHALL ASSIST THE SUPERINTENDENT IN PREPARING FINDINGS OF FACT AND

CONCLUSIONS OF LAW. IF THE EMPLOYMENT OF THE TEACHER IS COVERED BY A COLLECTIVE

BARGAINING AGREEMENT PURSUANT TO TITLE 39, CHAPTER 31, A TENURE TEACHER SHALL APPEAL

A DECISION TO TERMINATE AN EMPLOYMENT CONTRACT TO an arbitrator agreed upon by the district

teacher’'s ersposcialists exclusive representative. if a

writ-or-if the exclusive representative has declined_to represent the teacher e+specialist, the teacher of

spacialist or the district may request that the board of personnel appeals provide a list of arbitrators from

which the teacher erspecialist and the district shall, after the toss of a coin to_determine the order of

striking, alternately strike names from the list until one_arbitrator is selected and appointed. By mutual

agreement between the parties, the county superintendent of schools may be appointed as the arbitrator.

{6) IN A TERMINATION INVOLVING A TEACHER WHOSE EMPLOYMENT 1S NOT COVERED BY A

COLLECTIVE BARGAINING AGREEMENT PURSUANT TO TITLE 39, CHAPTER 31, EITHER THE TEACHER

OR THE TRUSTEES MAY APPEAL TO THE DISTRICT COURT OF THE COUNTY IN WHICH THE TEACHER

WAS EMPLOYED. THE PROCEEDINGS MUST BE COMMENCED NO LATER THAN 60 DAYS AFTER THE

DATE OF THE DECISION OF THE COUNTY SUPERINTENDENT.
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{637} A IN A TERMINATION INVOLVING A TEACHER WHOSE EMPLOYMENT 1S COVERED BY A

COLLECTIVE BARGAINING AGREEMENT PURSUANT TO TITLE 33, CHAPTER 31, A request for arbitration

must be made within 20 days from the date of termination unless an alternative time period is provided by

the terms of a collective bargaining agreement.

HH8) The decision of the arbitrator is final and binding. Each party shall pay cne-half of an

arbitrator’s charges unless a different cost allocation arrangement is agreed upon by the parties.
£8}4{9) An arbitrator may order 3 schoot district to reinstate a teacher erepesiehst who has been

terminated without good cause and 10 provide compensation, with interest, to a teacher erspestatiet for

lost wages and fringe benefits from the date of termination to the date that the teacher ereposialist is

offered reinstatement to the same or a comparable position. Interim earnings, including the amount that

the teacher erspeastalist could have earned with reasonable diligence, must be deducted from the amount

awarded for lost wages, Before interim earnings are deducted from lost wanes, reasonable amounts spent

by a teacher erspesialist in searching for, obtaining, or relocating to new employment must be deducted

from interim earnings.

{8(10) Except as provided in this section, an arbitrator may not order a school district to provide

compensation for punitive damages, pain_and suffering, emoctional distress, compensatory damages,

attorney fees, or any other form_of damages.

£394{11) Upon submission of the termination decision to an arbitrator, the teacher ersposialist or

the teacher’s ialists exclusive representative may not file_an action against the district for

reinstatement or compensation of lost wages and fringe benefits.
HH{12) As used in this section, the fallowing definitions apply:

{a) "Fringe benefits” means the value of any employer-paid vacation leave, sick leave, medical

insurance plan, disability or life insurance plan, or pension benefit in effect on the date of termination.

(b) "Lost wages" means the gross amount of wages that would have been reported to the internal

revenue service on Form W-2 and includes any compensation deferred at the option of the empiovee."

Section 4. Section 20-4-206, MCA, is amended to read:
"20-4-205. Notification of tenure teacher grspeecialist reelection -- acceptance. {1) The trustees
islative
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shall provide written notice by May—+ June 1 to all terure teachers erspesialiste who have been reelected.
Any temurs teacher gr~opaeialist who does not receive notice of reelection or termination shat—be is
automatically reelected for the ensuing school fiscal year.

{2) Any tenufe teacher erepesialist who receives notification of bis reelection for the ensuing
school fiscal year shall provide the trustees with hie written acceptance of the conditions of susb the
reelection within 20 days after the receipt of the notice of reelection, and failure to se notify the trustees

within 20 days shal——sconstitute constitutes conclusive evidence of kis the teacher's orepecialists

nonacceptance of the tendered pasition.”

SECTION 5. SECTION 20-4-206, MCA, 1S AMENDED TO READ:

"20-4-206. Notification of nontenure teacher reelection -- acceptance -- termination and-statement

afreason. (1) The trustees shall provide written notice by May June 1 to al-rentenure-teachers—whoe-havo
each nontenureg teacher employed by the district regarding whether the nontenure _teacher has been

reelected for the ensuing school fiscal year. A rertenura teacher who does not receive written notice of

reelection or termination is automatically reelected for the ensuing schoo! fiscal year.

(2) A rerterure nontenuré teacher who receives notification of h+s reelection for the ensuing school
fiscal year shall provide the trustees with bis written acceptance of the conditions of reelection within 20
days after the receipt of the notice of reelection. Failure to se notify the tfustees within 20 days may-be

considored constitutes conclusive evidence of the nontenure teacher’'s nonacceptance of the tendered

position,

{3) Subject to the June 1 notice requirements in this section, the trustees may nonrenew the

employment_of a nontenure teacher at the conclusion of the school fiscal year with or without
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SECTION 6. SECTION 20-4-207, MCA, IS AMENDED TO READ:

"20-4-207. Dismissal of teacher under contract. (1) The trustees of any district may dismiss a

teacher before the expiration of his the teacher’s employment contract for immerality—unfitness,

good cause.

{2) (al The following persons may recommend the dismissal of a teacher for cause under
subsection (1):

(i) a district superintendent;

(ii) in a district without a district superintendent, a principal; or

fiit} in a district without a district superintendent or a principal, the county superintendent or a
trustee of the district.

{b) A person listed in subsection (2)(a) who recommends dismissal of a teacher shall give notice
of the recommendation in writing to each trustee of the district and to the teacher,

{¢) The notice must state the specific instances of behavior or acts that led to the recommendation
for dismissal.

{3} (al Whenever the trustees of any district receive a recommendation for dismissal, the trustees
shall notify the teacher of his the right to a hearing before the trustees either by certified letter or by
personal notification for which a signed receipt must be returned. The teacher may in writing waive the
right to a hearing. Unless the teacher waives the right to a hearing, the teacher and trustees shail agree on
a hearing date not less than 5 days or more than 20 days from thé notice of intent to recommend dismissal.

(b} The trustees shall conduct a hearing on the recommendation and resolve at the conclusion of

CLepislative
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the hearing to dismiss the teacher or to reject the recommendation for dismissal.

(4} With the exception of a county superintendent, a person who recommends dismissal pursuant
to subsection (2) may suspend the teacher from active performance of duty with pay pending the hearing
date if the teacher’s behavior or acts that led to the recommendation for dismissal are contrary to the

welfare of the students or the effective operation of the school district.

{b} Any teacher who has been dismissed may in writing within 10 days appeal such the dismissal

under

the gquidelines set forth in 20-4-204. The teacher may appeal a decision to terminate an employment

contract to the county superintendent if the teacher’s employment is not covered by a collective bargaining

agreement pursuant to Title 39, chapter 31. If the employment of the teacher_is covered by a collective

bargaining agreement, a terure teacher shall appeal a decision to terminate an employment contract to an

arbitrator.”

Section 7. Section 20-4-208, MCA, is. amended to read:

"20-4-208. Transfer from administrative position, (1) A tenure teacher espasgialist serving in an
administrative position may be assigned to a teaching er&pesialist position with a reduction in salary when
the ecorermicconditions-ofthe district require-aredusction reduces the size of its administrative staff. The
salary for the new position must be the same as the saiary that the teacher grepesialist would have
received if the teacher er-spesialist had been continuously employed in the new position rather than in the
administrative position.

(2) If a board policy or a collective bargaining agreement provides seniority rights for teachers e+
speeialists, a district that assigns a tenure teacher grepesialist serving in an administrative position to a
teaching e+—spoeialist position shall recognize for teasher seniority purposes the tenure teacher’'s ef
spacialists time of service in the administrative position.

(3) As used in this section, the terms

+fab "administrative position” means a position that the trustees of a district designate as

( Legislative
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administrative or supervisory in nature, not including the position of district superintendent;—and
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25  TRANSFERRED TO A TEACHING POSITION UNDER THIS SECTION MUST BE QFFERED THE NEXT

26 COMPARABLE ADMINISTRATIVE POSITION FOR WHICH THE TENURE TEACHER IS ENDORSED THAT
27  BECOMES AVAILABLE IN THE DISTRICT."

28
29 Section 8. Section 20-3-210, MCA, is amended to read:
30 "20-3-210. Controvarsy appeals and hearings. (1) Except for disputes arising under the terms of
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a collective bargaining agreement or as provided under 20-3-211; 20-4-204., or 20-4-208, the county

superintendent shall hear and decide all matters of controversy arising in the county as a result of decisions

of the trustees of a district in the county. ONLY A COUNTY SUPERINTENDENT WHQO POSSESSES THE

QUALIFICATIONS OF 20-3-201(2) MAY HEAR CONTROVERSIES RELATED TO TEACHER TERMINATION.

Except as provided in subsection (2), exhaustion of administrative remedies under this chapter is required

prior to filing an action in district court concerning a decision of the trustees. When-appeals-ars-made-urder

RELATING TO THE TERMINATION OF SERVICES OF A TENURE TEACHER OR UNDER 20-4-207 RELATING

TO THE DISMISSAL OF ATEACHER UNDER CONTRACT, THE COUNTY SUPERINTENDENT MAY APPOINT

A QUALIFIED ATTORNEY TO ACT AS A LEGAL ADVISER WHO SHALL ASSIST THE SUPERINTENDENT

IN_PREPARING FINDINGS OF FACT AND CONCLUSIONS OF LAW. SUBSEQUENTLY, EITHER THE

TEACHER OR TRUSTEES MAY APPEAL TO THE DISTRICT COURT OF THE COUNTY IN WHICH THE

TEACHER WAS EMPLOYED. THE PROCEEDINGS MUST BE COMMENCED NOT LATER THAN 60 DAYS

AFTER THE DATE OF THE DECISION OF THE COUNTY SUPERINTENDENT. The county superintendent shall

hear and decide all controversies arising under:

{a) 20-5-320 and 20-5-321 relating to the approval of out-of-district attendance agreements; or

{—20-4206t4oF

{e}{b] any other provision of this title for which a procedure for resolving controversies is not
expressly prescribed.

(2) Exhaustion of administrative remedies is not a prerequisite to filing an action in district court
concerning a decision of the trustees of a district in the following instances:

(a) a state agency has been granted primary jurisdiction over the matter;

(b) the matter is governed by a specific statute; or

{c} the board of trustees has acted without jurisdiction or in excess of its jurisdiction.

(3) The county superintendent shall hear the appeal and take testimony in order to determine the
facts related to the controversy and may administer oaths 1o the witnesses that testify at the hearing. The
Q’.e islative
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county superintendent shall prepare a written transcript of the hearing proceedings. The decision on the
matter of controversy that is made by the county superintendent must be based upon the facts established
at the hearing.

(4) Fhe EXCEPT FOR TEACHER TERMINATION CASES, THE decision of the county superintendent
may be appealed to the supéerintendent of public instruction, and if it is appealed, the county superintendent
shall supply a transcript of the hearing and any other documents entered as testimony at the hearing to the

superintendent of publicinstruction. IN TEACHER TERMINATION CASES, AN APPEAL MAY BE FILED WITH

THE DISTRICT COURT QF THE COUNTY IN WHICH THE TEACHER WAS EMPLOYED NO LATER THAN 60

DAYS AFTER THE DATE OF THE DECISION OF THE COUNTY SUPERINTENDENT. IF AN APPEAL IS FILED,

THE COUNTY SUPERINTENDENT SHALL PROVIDE A TRANSCRIPT OF THE HEARING AND ANY OTHER

DOCUMENTS ENTERED AS TESTIMONY AT THE HEARING TO THE DISTRICT COQURT.

(5) Cost incurred by the office of the county superintendent must be paid from the general fund

budget of the county in which the controversy is initiated."

NEW SECTION. Section 9. Saving clause. [This act] does not affect rights and duties that

matured, penalties that were incurred, or proceedings that were bequn before [the effective date of this
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NEW SECTION. Section 10. Effective date ——applisability. [This act] is effective Juiy 1, 1997
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20-4-208-AND20-7-4566, MCA; REREALING SECTHONS-20-4-206-AND-26-4-207-MGCA: AND PROVIDING
AN EFFECTIVE DATE ANB-ARETROAGTIVEARRUGCABILITY-RPROVISION. "

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

SECTION 1. SECTION 20-3-107, MCA, IS AMENDED TO READ:

"20-3-107. Controversy appeal. {1} The superintendent of public instruction shall decide matters
of controversy when they are appealed from:
{a) a decision of a county superintendent rendered under the provisions of 20-3-210,_except for

a decision of a county superintendent or an arbitrator in a teacher termination case; or

(b} a decision of a county transportaticn committee rendered under the provisions of 20-10-132.

{2} The superintendent of public instruction shall make ki a decision on the basis of the transcript
of the fact-finding hearing conducted by the county superintendent or county transportation committee and
documents presented at the hearing. The superintendent of public instruction may require, if he-deems
considered necessary, affidavits, verified statements, or sworn testimony as to the facts in issue. The
decision of the superintendént of public instruction shat-bae is final, subject to the proper legal remedies in
the state courts. Sush The proceedings skal must be commenced no later than 60 days after the date of
the decision of the superintendent of public instruction.

{3) In order to estabiish a uniform method of hearing and determining matters of controversy arising
under this title, the superintendent of public instruction shall prescribe and enfarce rules of practice and
regulations for the conduct of hearings and the determination of appeals by all school officiais of the state.

{4) Whenever in a contested case the superintendent of public instruction is disqualified from

rendering a final decision, ke the superintendent of public instruction shall appoint a keariag hearings

examiner as provided in 2-4-611 and the decision of the hearfg hearings examiner constitutes the
superintendent’s final order except as provided in this subsection. Sash The final order is subject to all the
provisions of Title 2, chapter 4, relating to final agency decisions or orders, including judicial review under

Title 2, chapter 4, part 7."

Section 2. Section 20-4-203, MCA, is amended to read:
"20-4-203. Teacher and-spesialict tenure —definitiong—waiver. (1} {8t Except as provided in
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HOUSE BiLL NO. 49
INTRODUCED BY ELLIS, COBB, SIMPKINS, LAWSON, WALTERS, ROSE, MASOLO, PECK, REHBEIN

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING MONTANA TEACHER TENURE LAWS

AND CONTESTED CASE PROCEDURES,; PROVIDING TENURE-TO-ATEACHER OR-SRECIALIST-WHO

PERICE BEMDVING JURISDICTION OF THE OFFICE CF PUBLIC INSTRUCTION TO HEAR APPEALS AND

TO DECIDE DISPUTES ARISING FROM TERMINATION DECISIONS OF ASCHOOLDISTRICTNOT COVERED

BY A COLLECTIVE BARGAINING AGREEMENT PURSUANT TO TITLE 39, CHAPTER 31, MCA; CLARIFYING

THAT A DISTRICT MAY TERMINATE EMPLOYMENT OF A TENURE TEACHER FOR GOOD CAUSE;

MAY BE-WANED - BY MUTAL-AGREEMENT: EXTENDING THE DEADLINE FOR NOTIFICATION OF

REELECTION OF A TEACHER GR-SREGIALIST; LIMITING APPEAL OF EMPLOYMENT TERMINATION
INVOLVING A TEACHER WHOSE EMPLOYMENT 1S COVERED BY A COLLECTIVE BARGAINING

AGREEMENT PURSUANT TO TITLE 39, CHAPTER 31, MCA, TO FINAL AND BINDING ARBITRATION;

ESTABLISHING A PROCEDURE FOR ARBITRATION NeFLOVERED BY-A COLLECTIVE-BARGAINING
AGREEMENT. LIMITING THE REMEDIES THAT MAY BE iMPOSED BY AN ARBITRATOR; REMOVING
JURISDICTION OF A COUNTY SUPERINTENDENT TO DECIDE DISPUTES ARISING FROM A COLLECTIVE
BARGAINING AGREEMENT; CLARIFYING THAT A DISTRICT MAY TERMINATE THE EMPLOYMENT OF A

NONTENURE TEACHER AT THE CONCLUSION OF A SCHOOL FISCAL YEAR WITH OR WITHOUT CAUSE

UPON PROPER NOTICE; CLARIFYING THAT A DISTRICT MAY DISMISS FOR GOOD CAUSE A TENURE OR

NONTENURE TEACHER BEFORE THE EXPIRATION OF A CONTRACT; CLARIFYING THAT ADISTRICT MAY

REDUCE THE SALARY OF A TEACHER SERVING [N AN ADMINISTRATIVE POSITION WHO IS ASSIGNED

TO_A TEACHING POSITION WHEN A DISTRICT REDUCES THE SIZE OF ITS ADMINISTRATIVE STAFF;

AMENDING SECTIONS 20-3-107, 20-3-210, 20-4-203, 20-4-204, 20-4-205, 20-4-206, 20-4-207, AND
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20-4-208 ard-subsestion-tiHbl-ofthissaction, wheaewer WHENEVER a teacher has-boeen-elested-by the

QOFFER AND ACCEPTANCE OF A CONTRACT FOR THE FOURTH CONSECUTIVE YEAR OF EMPLOYMENT

BY A DISTRICT IN A POSITION REQUIRING TEACHER CERTIFICATION EXCEPT AS A DISTRICT

SUPERINTENDENT OR SPECIALIST, THE TEACHER [S CONSIDERED TO BE reelected from year to year

thereatter as a tenure teacher erspesialist at the same salary and in the same or a comparable position of
employment as that provided by the last-executed |last-executed contract with the teacher esr—spascialist
unless the trustees resolve by majority vote of their membership to terminate the services of the teacher
orspesialist in accordance with the provisions of 20-4-204.

{24B}{2} The tenure of a teacher gorspestakst with a district may not be impaired upon termination
of services of the teacher orspeehatist if the following conditions exist:

(a) the tenure teacher erspecialist is terminated because the financial condition of the district

requires a reduction in the number of teachers erspesalists employed; and
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(b} continued employment rights are provided for in a collectively bargained contract cf the district.

81(3) Upon receiving tenure, the employment of a teacher erspecialist may be terminated for good

cause.

Section 3. Section 20-4-204, MCA, is amended to read:

"20-4-204. Termination of tenure teacher orepesialist services. (1) (a) The following persons may
make a recommendation in writing to the trustees of the district for termination of the services of a tenure
teacher grepsecialist;

{i} a district superintendent;

(ii} in a district without a district superintendent, a principal;

(i) in a district without a district superintendent or a principal, the county superintendent or a
trustee of the district.

{b) The recommendation must state clearly and explicitly the specific reason or reasons leading to
the recommendation for termination.

{2) Whenever the trustees of a district receive a recommendation for termination, the trustees shall;
befere-Mayt-of-thecurrent seheolfiscalyear notify the teacher erspesialist of the recommendation for
termination and of the teacher’s arspasialist’s right to a hearing on the recommendation. The notification
must be delivered by certified letter or by personal notification for which a signed receipt is returned. The
notification must include:

{a} the statement of the reason or reasons that led to the recommendation for termination; and

(b} a printed copy of this section for the teacher’'s orspasiatist information.
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(3) The teacher erspectalist may, in writing, waive the right to a hearing. Unless the teacher oF
spectatist waives the right to a hearing, the trustees shall set a hearing date, giving consideration to the
convenience of the teacher erspesiatist, not less than 10 days or more than 20 days from receipt of the
notice aof recommendation for termination.

(4] The trustees shall:

(a) conduct the hearing on the recommendation at a regularly scheduled or special meeting of the
board of trustees and in accordance with 2-3-203; and

{b) resolve at the conclusion of the hearing to terminate the teacher srspesialist or to reject the

recommendation for termination.

{5) The tenure teacher erspesialist may appeal a decision to terminate an employment contract

the-superntendent+rproparng-Hindings-of-festand-oconehiisionsofdaw THE COUNTY SUPERINTENDENT
{F THE TEACHER'S EMPLOYMENT IS NOT COVERED BY A COLLECTIVE BARGAINING AGREEMENT

PURSUANT TO TITLE 39, CHAPTER 31, WHO MAY APPOINT A QUALIFIED ATTORNEY AS A LEGAL

ADVISER _WHO_ SHALL ASSIST THE SUPERINTENDENT IN PREPARING FINDINGS OF FACT AND

CONCLUSIONS OF LAW. IF THE EMPLOYMENT OF THE TEACHER 1S COVERED BY A COLLECTIVE

BARGAINING AGREEMENT PURSUANT TO TITLE 39, CHAPTER 31, A TENURE TEACHER SHALL APPEAL

A DECISION TO TERMINATE AN EMPLOYMENT CONTRACT TQ an arbitrator agreed upon by the district

and the

teacher’s erspecialist s exclusive representative. |f ateasherorspesialistisnetamoemberofabargaining

unitor# the exclusive representative has declined to represent the teacher orsposialist, the teacher of

spesialist or the distrigt may request that the board of personne! appeals provide a list of arbitrators from

which the teacher ersposialist and the district shall, after the toss of a ¢oin to determine the order of

striking, alternately strike names_from_the list until one arbitrator is selected and_appointed. By mutual

agreement between’the parties, the county superintendent of schools may be appointed as the arbitrator.
{6) IN A TERMINATION INVOLVING A TEACHER WHOSE EMPLOYMENT iS NOT COVERED BY A

COLLECTIVE BARGAINING AGREEMENT PURSUANT TO TITLE 39, CHAPTER 31, EITHER THE TEACHER
OR THE TRUSTEES MAY APPEAL TO THE DISTRICT COURT OF THE COUNTY IN WHICH THE TEACHER

WAS EMPLOYED. THE PROCEEDINGS MUST BE COMMENCED NQ LATER THAN 60 DAYS AFTER THE

DATE OF THE DECISION OF THE COUNTY SUPERINTENDENT.
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BH7) A IN A TERMINATION INVOLVING A TEACHER WHOSE EMPLOYMENT |S COVERED BY A

COLLECTIVE BARGAINING AGREEMENT PURSUANT TO TITLE 39, CHAPTER 31, A request for arbitration

must be made within 20 days from the date of termination unless an alternative time period is provided by

the terms of a collective bargaining agreement.

48] The decision of the arbitrator is final and binding. Each party shall pay one-half of an

arbitrator's charges unless a different cost allocation arrangement is agreed upon by the parties.

£84(9) An arbitrator may order a school district to reinstate a teacher erspegiakist who has been

terminated without good cause and to provide compensation, with interest, to a teacher s~spagiatist for

lost wages and fringe benefits fram the date of termination to the date that the teacher erspesialst is

offered reinstatement to the same or a comparable position. Interim earnings, including the amaunt that

the teacher erspoachaist could have earned with reasonable diligence, must be deducted from the amount

awarded for lost wages. Befaore interim earnings are deducted from lost wages, reasonable amounts spent

by a teacher ersposighst in searching for, obtaining, or relocating to new employment must be deducted

from interim earnings.

{8H{10) Except as provided in this section, an arbitrator may not order a school district to provide

compensation _for punitive damages, pain_and suffering, emotional distress, compensatory damages,

attorney fees, or any other form of damanes.

11} Upon submission of the termination decision to an arbitrator, the teacher ialist or

the teacher's er-specialists exclusive representative _may not file an action against the district for

reinstatement or compensation of lost wages and fringe benefits.

H-1012) As used in _this section, the following definitions apply:

(a} "Fringe benefits” means the value of any employer-paid vacation leave, sick leave, medical

insurance plan, disability or life insurance plan,or pension benefit in effect on the date of termination.

(b) "Lost wages" means the gross amount of wages that would have been reported to the internal

revenue service on Form W-2 and includes any compensation deferred at the pption of the employee.”

Section 4. Section 20-4-205, MCA, is amended to read:
"20-4-205. Notification of tenure teacher or-specialist reelection -- acceptance. (1) The trustees

. Legislative

“TService: -8 - ‘ HB 49

- Dyjvision
St



55th Legislature HBC049.05

A~ W N

10
11

12
13
14
15
16
17
18
19
20
21

22
23
24
25
26
27
28
29
30

shall provide written notice by May—21 June 1 to afl tepurs teachers or-spasialiste who have been reelected.
Any teaure teacher er-spesialiet who does not receive notice of reelection or termination shat-be is
automatically reelected for the ensuing school fiscal year.

{2) Any teaurs teacher erspsaciakst who receives natification of his reelection for the ensuing
school fiscal year shall provide the trustees with kis written acceptance of the conditions of sueb the

reelection within 20 days after the receipt of the notice of reelection, and failure to se notify the trustees

within 20 days shallcerstitute constitutes conclusive evidence of bis the teacher’'s or-&peciaksiss

nonacceptance of the tendered position.”

SECTION 5. SECTION 20-4-206, MCA, IS AMENDED TQ READ:

"20-4-206. Notification of nontenure teacher reelection -- acceptance -- termination and-statement
ofreason. (1} The trustees shall provide written notice by May June 1 to sl-renatarure-toachers—-who-have

each nontenure teacher employed by the district regarding whether the nontenure teacher has been

reelected for the ensuing school fiscal year. A aesterurs teacher who does not receive written notice of

reelection or termination is automatically reelected for the ensuing school fiscal year.

(2) A aentendre nontenure teacher who receives notification of kis reelection for the ensuing school
fiscal year shall provide the trustees with his written acceptance of the conditions of reelection within 20
days after the receipt of the notice of reelection. Failure to se notify the trustees within 20 days may-be

censidered constitutes conclusive evidence of the nontenure teacher’s nonacceptance of the tendered

position.

{3) Subject to the June 1 notice requirements in this section, the trustees may nonrenew the

employment of a nontenure teacher at the conclusion of the school fiscal yvear with or without
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SECTION 6. SECTION 20-4-207, MCA, IS AMENDED TO READ:

"20-4-207. Dismissal of teacher under contract. {1} The trustees of any district may dismiss a

teacher before the expiration of his the teacher’'s employment contract for imerroralny—unfitRess,

good cause.

(2) (a) The following persons may recommend the dismissal of a teacher for cause under
subsection {1):

{i} a district superintendent;

(i} in a district without a district superintendent, a principal; or

(iii) in a district without a district superintendent or a principal, the county superintendent or a
trustee of the district.

(b} A person listed in subsection {2){a) who recommends dismissal of a teacher shall give notice
of the recommendation in writing to each trustee of the district and to the teacher.

{c) The notice must state the specific instances of behavior or acts that led to the recommendation
for dismissal.

(3} (a) Whenever the trustees of any district receive a recommendation for dismissal, the trustees
shall notify the teacher of hie the right to a hearing before the trustees either by certified letter or by
personal notification for which a signed receipt must be returned. The teacher may in writing waive the
right to a hearing. Unless the teacher waives the right to a hearing, the teacher and trustees shall agree on
a hearing date not less than 5 days or more than 20 days from the notice of intent to recommend dismissai.

(b) The trustees shall conduct a hearing on the recommendation and resolve at the canclusion of
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the hearing to dismiss the teacher or to reject the recommendation for dismissal.

(4} With the exception of a county superintendent, a person who recommends dismissal pursuant
to subsection (2] may suspend the teacher from active performance of duty with pay pending the hearing
date if the teacher's behavior or acts that led to the recommendation for dismissal are contrary to the

welfare of the students or- the etffective operation of the school district.

{5) Any teacher who has been dismissed may in writing within 10 days appeal such the dismissai

under

the quidelines set forth in 20-4-204. The teacher may appeal a decision to terminate an employment

contract to the county superintendent if the teacher’s employment is not covered by a collective bargaining

agreement pursuant to Title 39, chapter 31. If the employment of the teacher is_covered by a collective

barqaining aqreemeni, a tenure teacher shall appeal a decision to terminate an employment contract to an

arbitrator.”

Section 7. Section 20-4-208, MCA, is amended to read:
"20-4-208. Transfer from administrative position. (1) A tenure teacher s~spesiahst serving in an
administrative position may be assigned to a teaching erspesialist position with a reduction in salary when

the ecaromic-conditions—otthe district reguire-a+eduetien reduces the size of its administrative staff. The

salary for the new position must be the same as the salary that the teacher erspesialist would have
received if the teacher erepesialist had been continuously employed in the new position rather than in the
administrative position.

(2) If a board policy or a collective bargaining agreement pravides seniority rights for teachers e
specialiste, a district that assigns a tenure teacher erspesialist serving in an administrative position to a
teaching er—spesialist position shall recognize for teaeher seniority purposes the tenure teacher’'s or
sposialiste time of service in the administrative position.

{3) As used in this section, the term:

&+ "administrative position” means a position that the trustees of a district designate as
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25  TRANSFERRED TO A TEACHING POSITION UNDER THIS SECTION MUST BE OFFERED THE NEXT

26 COMPARABLE ADMINISTRATIVE POSITION FOR WHICH THE TENURE TEACHER |S ENDORSED THAT

27  BECOMES AVAILABLE IN THE DISTRICT."

28
29 Section 8. Section 20-3-210, MCA, is amended to read:
30 "20-3-210. Controversy appeals and hearings. (1) Except for disputes arising under the terms of
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county superintendent shall prepare a written transcript of the hearing proceedings. The decision on the
matter of controversy that is made by the county superintendent must be based upon the facts established
at the hearing.

(4) The EXCEPT FOR TEACHER TERMINATION CASES, THE decision of the county superintendent

may be appealed to the superintendent of public instruction, and if it is appealed, the county superintendent
shall supply a transcript of the hearing and any other documents entered as testimony at the hearing to the

superintendent of public instruction. IN TEACHER TERMINATION CASES, AN APPEAL MAY BEFILED WITH

THE DISTRICT COURT OF THE COUNTY IN WHICH THE TEACHER WAS EMPLOYED NO LATER THAN 60

DAYS AFTERTHE DATE QF THE DECISION QF THE COUNTY SUPERINTENDENT. iF AN APPEAL IS FILED,

THE COUNTY SUPERINTENDENT SHALL PROVIDE A TRANSCRIPT OF THE HEARING AND ANY OTHER

DOCUMENTS ENTERED AS TESTIMONY AT THE HEARING TO THE DISTRICT COURT.

{b) Cost incurred by the office of the county superintendent must be paid from the general fund

budget of the county in which the controversy is initiated.”

NEW SECTION. Section 9. Saving clause. [This act] does not affect rights and duties that

matured, penalties that were incurred, or proceedings that were begun before [the effective date of this
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a collective bargaining agreement or as provided under 20-3-211; 28-4-204- or 20-4-208, the county

superintendent shall hear and decide all matters of controversy arising in the county as a result of decisions

of the trustees of a district in the county. ONLY A COUNTY SUPERINTENDENT WHO POSSESSES THE

QUALIFICATIONS OF 20-3-201(2) MAY HEAR CONTROVERSIES RELATED TO TEACHER TERMINATION.

Except as provided in subsection (2}, exhaustion of administrative remedies under this chapter is required

prior to tiling an action in district court concerning a decision of the trustees. When-appsoals-are-made-ander

RELATING TO THE TERMINATION OF SERVICES OF A TENURE TEACHER OR UNDER 20-4-207 RELATING

TOTHE DISMISSALOF ATEACHER UNDER CONTRACT, THE COUNTY SUPERINTENDENT MAY APPOINT

A QUALIFIED ATTQRNEY TO ACT AS A LEGAL ADVISER WHOQ SHALL ASSIST THE SUPERINTENDENT

IN_ PREPARING FINDINGS OF FACT AND CONCLUSIONS OF LAW. SUBSEQUENTLY, EITHER THE

TEACHER OR TRUSTEES MAY APPEAL TO THE DISTRICT COURT OF THE COUNTY IN WHICH THE

TEACHER WAS EMPLOYED. THE PROCEEDINGS MUST BE COMMENCED NOT LATER THAN 60 DAYS

AFTER THE DATE OF THE DECISION OF THE COUNTY SUPERINTENDENT. The county superintendent shali
hear and decide all controversies arising under:

(a) 20-5-320 and 20-5-321 relating to the approval of out-of-district attendance agreements; or

{51—20-4-206{4) ok

{s}(b} any other provision of this title for which a procedure for resolving controversies is not
expressly prescribed.

{2) Exhaustion of administrative remedies is nat a prerequisite to filing an action in district court
concerning a decision of the trustees of a district in the foliowing instances:

(a) a state agency has been granted primary jurisdiction aver the matter;

(b} the matter is governed by a specific statute; or

{c) the board of trustees has acted without jurisdiction or in excess of its jurisdiction.

(3) The county superintendent shall hear the appeal and take testimony in order to determine the

facts related to the controversy and may administer oaths to the witnesses that testify at the hearing. The
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3 NEW SECTION. Section 10. Effective date —applicability. [This act] is effective July 1, 1997,
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