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HOUSE BILL NO. 49 

INTRODUCED BY COBB 

HB0049.01 

4 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING MONTANA TEACHER TENURE LAWS 

5 AND CONTESTED CASE PROCEDURES; PROVIDING TENURE TO A TEACHER OR SPECIALIST WHO 

6 COMPLETES A 180-WORKING DAY PROBATIONARY PERIOD ON THE EARLIER OF EITHER THE DATE OF 

7 THE OFFER AND ACCEPTANCE OF A CONTRACT FOR THE SECOND CONSECUTIVE YEAR OR 

8 EMPLOYMENT ON JUNE 30 OF THE YEAR FOLLOWING THE INITIAL DATE OF HIRE; PROVIDING THAT 

9 IF THE TEACHER OR SPECIALIST HAS NOT SATISFACTORILY COMPLETED A 180-WORKING DAY 

10 PROBATIONARY PERIOD BEFORE THE END OF THE INITIAL EMPLOYMENT CONTRACT, TENURE IS 

11 PROVIDED UPON THE SATISFACTORY COMPLETION OF THE 180-WORKING DAY PROBATIONARY 

12 PERIOD; CLARIFYING THAT A DISTRICT MAY TERMINATE EMPLOYMENT FOR GOOD CAUSE; DEFINING 

13 "GOOD CAUSE" AND "SAME SALARY"; PROVIDING THAT THE RIGHT TO THE SAME SALARY MAY BE 

14 WAIVED BY MUTUAL AGREEMENT; EXTENDING THE DEADLINE FOR NOTIFICATION OF REELECTION OF 

15 A TEACHER OR SPECIALIST; LIMITING APPEAL OF EMPLOYMENT TERMINATION TO FINAL AND BINDING 

16 ARBITRATION; ESTABLISHING A PROCEDURE FOR ARBITRATION NOT COVERED BY A COLLECTIVE 

17 BARGAINING AGREEMENT; LIMITING THE REMEDIES THAT MAY BE IMPOSED BY AN ARBITRATOR; 

18 REMOVING JURISDICTION OF A COUNTY SUPERINTENDENT TO DECIDE DISPUTES ARISING FROM A 

19 COLLECTIVE BARGAINING AGREEMENT; AMENDING SECTIONS 20-3-210, 20-4-203, 20-4-204, 

20 20-4-205, 20-4-208, AND 20-7-456, MCA; REPEALING SECTIONS 20-4-206 AND 20-4-207, MCA; AND 

21 PROVIDING AN EFFECTIVE DATE AND A RETROACTIVE APPLICABILITY PROVISION." 

22 

23 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

24 

25 Section 1. Section 20-4-203, MCA, is amended to read: 

26 "20-4-203. Teacher and specialist tenure -- definitions -- waiver. ( 1) ifil Except as provided in 

27 20-4-208 and subsection ( 1 )(b) of this section, ·.-.·heAevor a teacher l=tas eoeA eloetoEI sv tl=te effor ans 

28 aese13taAee et a eontraet tor tl=te fourtl=t eonseeutive year ef effl13levrn0At s·, a ElisHiet iA a 130siti0A requiring 

29 teael=ter eertifieatioA e110013t as a Elistriot su13erinteAaoAt or s13eeialist, tl=te teaol=tor is ooAsiEleros te be or 

30 specialist working in a position requiring teacher or specialist certification, except as a district 
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superintende.it, is considered to be tenured upon satisfactorily completing a 180-working day probationary 

2 period and upon the earlier of: 

3 Ii) the date of the offer and acceptance of a contract for the second consecutive year; or 

4 iill_~mployment on June 30 of the year following the initial date of hire. 

5 J!!L If the teacher or specialist has not satisfactorily completed a 180-working day probationary 

6 period before rhe end of the initial employment contract, the teacher or specialist is considered to be 

7 tenured upon the satisfactory completion of the probationary period. 

8 (2) Employment for less than 30-consecutive working days may not be counted as part of the 

9 minimum 180-day reguirement. 

1 O Jl.L Prior to receiving tenure, the employment relationship between a board of trustees and a 

11 teacher or spe_cialist may be terminated at any time by either party with or without good cause. A teacher 

12 or specialist terminated during the probationary period may not pursue an action against the school district 

13 under the provisions of Title 39, chapter 2, part 9. A school district may not be compelled to arbitrate a 

14 grievance under 27-5-115 over a teacher or specialist termination during the probationary period. 

15 (4) Upon receiving tenure, a teacher or specialist is considered to be reelected from year to year 

16 thereafter as a tenure teacher or specialist at the same salary and in the same or a comparable position of 

1 7 employment as that provided by the last e110o~toe last-executed contract with the teacher or specialist 

18 unless the trustees resolve by majority vote of their membership to terminate the services of the teacher 

19 or specialist in accordance with the provisions of 20-4-204. 

20 ~(.fil The tenure of a teacher or specialist with a district may not be impaired upon termination 

21 of services of the teacher or specialist if the following conditions exist: 

22 la) -the tenure teacher or specialist is terminated because the financial condition of the district 

23 requires a reduction in the number of teachers or specialists employed; and 

24 (bl continued employment rights are provided for in a collectively bargained contract of the district. 

25 (61 Upon receiving tenure, the employment of a teacher or specialist may be terminated for good 

26 ~ 

27 ill Tr-~rrqht_tothe same salary may be waived by mutual agreement between the district and the 

28 teacher or spsciaiist or, it J.!le teacher or specialist is a member of a bargaining unit, by the teacher's or 

29 specialist's exclusive representative. 

30 (8) As used ir. this_se£!.[QI), the to!iowing definitions apply: 
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(a) "Good cause" means reasonable, iob-related grounds for dismissal that are based on failure to 

2 satisfactorily perform iob duties, disruption of a school district's operation, or any other legitimate business 

3 reason. 

4 (b) "Same salary" means the salary paid to a teacher or specialist for services provided during the 

5 previous school year, excluding fringe benefits, extra duty, or an extended-year contract." 

6 

7 Section 2. Section 20-4-204, MCA, is amended to read: 

8 "20-4-204. Termination of tenure teacher or specialist services. ( 1) (a) The following persons may 

9 make a recommendation in writing to the trustees of the district for termination of the services of a tenure 

1 O teacher or specialist: 

11 (ii a district superintendent; 

12 (ii) in a district without a district superintendent, a principal; 

13 (iii) in a district without a district superintendent or a principal, the county superintendent or a 

14 trustee of the district. 

15 (b) The recommendation must state clearly and explicitly the specific reason or reasons leading to 

16 the recommendation for termination. 

17 12) Whenever the trustees of a district receive a recommendation for termination, the trustees shall, 

18 before May 1 et tl=le e1c1rreAt sel=leol fisoal year, notify the teacher or specialist of the recommendation for 

19 termination and of the teacher's or specialist's right to a hearing on the recommendation. The notification 

20 must be delivered by certified letter or by personal notification for which a signed receipt is returned. The 

21 notification must include: 

22 la) the statement of the reason or reasons that led to the recommendation for termination; and 

23 (b) a printed copy of this section for the teacher's or specialist information. 

24 (3) The teacher or specialist may, in writing, waive the right to a hearing. Unless the teacher or 

25 specialist waives the right to a hearing, the trustees shall set a hearing date, giving consideration to the 

26 convenience of the teacher or specialist, not less than 10 days or more than 20 days from receipt of the 

27 notice of recommendation for termination. 

28 (4) The trustees shall: 

29 (a) conduct the hearing on the recommendation at a regularly scheduled or special meeting of the 

30 board of trustees and in accordance with 2-3-203; and 
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(bl resolve at the conclusion of the hearing to terminate the teacher or specialist or to reject the 

recommendation for termination. 

(51 The tenure teacher or specialist may appeal a decision to terminate an employment contract 

to the eouAty sui,eriAtendont who R1ay ai,i,oint a eie1alified attorney at law as lo§al adviser whe shall assist 

the se1i,eriAtendent in i,rai,ariA§ findin§s of faot anel eonolusions of law an arbitrator agreed upon by the 

district and the teacher or specialist or. if the teacher or specialist is represented by a labor organization, 

by the teacher's or specialist's exclusive representative. If a teacher or specialist is not a member of q 

bargaining unit or if the exclusive representative has declined to represent the teacher or specialist, the 

teacher or specialist or the district may reguest that the board of personnel appeals provide a list of 

arbitrators from which the teacher or specialist and the district shall, after the toss of a coin to determine 

the order of striking, alternately strike names from the list untd one arbitrator is selected and appointed. 

By mutual agreement between the parties, the county superintendent of schools may be appointed as the 

arbitrator. 

(el 6ul:Jseqe1eAtly, either the teaeher or the twsteos rnay appeal to tho oe1perint0Ael0At of pul:llie 

iAstruotioA e1neler tho pro,•ision for the ap13oal of eontrovorsios in H1is title. 

(6) A request for arbitration must be made within 20 days from the date of termination unless an 

alternative time period is provided by the terms of a collective bargaining agreement. 

(7) The decision of the arbitrator is final and binding. Each party shall pay one-half of an 

arbitrator's charges unless a different cost allocation arrangement is agreed upon by the parties. 

(8) An arbitrator may order a school district to reinstate a teacher or specialist who has been 

terminated without good cause and to provide compensation, with interest, to a teacher or specialist for 

lost wages and fringe benefits from the date of termination to the date that the teacher or specialist is 

offered reinstatement to the same or a comparable position. Interim earnings, including the amount that 

the teacher or specialist could have earned with reasonable diligence, must be deducted from the amount 

awarded for lost wages. Before interim earnings are deducted from lost wages, reasonable amounts spent 

by a teacher or specialist in searching for, obtaining, or relocating to new employment must be deducted 

from interim earnings. 

(91 Except as provided in this section, an arbitrator may not order a school district to provide 

compensation for punitive damages, pain and suffering, emotional distress, compensatory damages, 

attorney fees, or any other form of damages. 
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( 10) Upon submission of the termination decision to an arbitrator, the teacher or specialist or the 

teacher's or specialist's exclusive representative may not file an action against the district for reinstatement 

or compensation of lost wages and fringe benefits. 

( 11) As used in this section, the following definitions apply: 

(a) "Fringe benefits" means the value of any employer-paid vacation leave, sick leave, medical 

insurance plan, disability or life insurance plan, or pension benefit in effect on the date of termination. 

(b) "Lost wages" means the gross amount of wages that would have been reported to the internal 

revenue service on Form W-2 and includes any compensation deferred at the option of the employee." 

Section 3. Section 20-4-205, MCA, is amended to read: 

"20-4-205. Notification of MAUfe teacher or specialist reelection -- acceptance. ( 1) The trustees 

12 shall provide written notice by May-+ June 1 to all te-,.e teachers or specialists who have been reelected. 

13 Any te-,.e teacher or specialist who does not receive notice of reelection or termination sAall ee i§. 

14 automatically reelected for the ensuing school fiscal year. 

1 5 (2) Any te-,.e teacher or specialist who receives notification of ~ reelection for the ensuing 

16 school fiscal year shall provide the trustees with ~ written acceptance of the conditions of ~ the 

17 reelection within 20 days after the receipt of the notice of reelection, and failure to se notify the trustees 

18 within 20 days SAOII 0eAstit1,1te constitutes conclusive evidence of ~ the teacher's or specialist's 

19 nonacceptance of the tendered position." 

20 

21 Section 4. Section 20-4-208, MCA, is amended to read: 

22 "20-4-208. Transfer from administrative position. ( 1) A tenure teacher or specialist serving in an 

23 administrative position may be assigned to a teaching or specialist position with a reduction in salary when 

24 the eeeAeA=tie eenditiens ef tl:le district r0~1,1iro a red1,1etien reduces the size of its administrative staff. The 

25 salary for the new position must be the same as the salary that the teacher or specialist would have 

26 received if the teacher or specialist had been continuously employed in the new position rather than in the 

27 administrative position. 

28 (2) If a board policy or a collective bargaining agreement provides seniority rights for teachers or 

29 specialists, a district that assigns a tenure teacher or specialist serving in an administrative position to a 

30 teaching or specialist position shall recognize for teael:ler seniority purposes the tenure teacher's or 

!-Legislative 
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specialist's time of service in the administrative position. 

2 (3) As used in this section, the term-; 

3 fa} "administrative position" means a position that the trustees of a district designate as 

4 administrative or supervisory in nature, not including the position of district superintendent-1--aAEI 

5 (bl "roduetioA of aetffiiAistrati•;o staff" is limited to roduotieAs Aoeossary eeoauso of doeliAiA!l 

6 enrollment er fiAanoial OMigonoy. 

7 ( 41 'A'l=lon o ten1c1re toaol=ler sor¥in!j in aA aelministrati>,•o 13oeition ie to Bo traAsforroet unetor tl=lis 

8 soetion, tho toaehor must BB notifioet 13rior to May 1 b•f oortifiod lotter or 9y 13orsenal AotifioatieA for whioh 

9 a signoel reooi13t ffiUSt 00 ebtaiAed. Tl=lo notifieatien FAuet inelueto: 

1 O (al a stateFAont of tl=lo reason er roasoAs for tho roetuotion of odmiAistrativo staff; anet 

11 (91 a 13rintod 0013y of this sootion for H10 teaol=lor's inferffiation. 

1 2 (el A ten1:1ro toaoher who rooeives netioe 1:1Aelor subseetien (4) ffiey reQueat in writin!j, v,·ithin 10 

13 da•i<s of the Aotioe, a hoariAg before tho boaret of trustees. Tl=lo board of trustees sl'lall sot the hoariA!l not 

14 less then 10 da'fS or ffiOFO then 20 etays from rooei13t of tl=lo FO(luost unless 0otl'l i:iartios agree to an 

15 011tension. If a hoarin!j is roQuosted, the trustees shall: 

16 (al eend1c1et tho hoerin!j to Elotorffiine whoH1or tho reason or reasons for tho transfer y,•orn in 

17 eemplianoo ',Yitl:1 tl:le 13rovisi0As of s1c1Bseotion (1); and 

18 (bl rosol-.•o at tho enet of tho hearing to ui:iheld tl=lo transfer or to rojoot tho transfer anEI retmn tho 

1.9 toael:lor to tRO aEIFAinistratiYO J;)OSition. 

20 (el A tenure teael=lor may Bl=lJ'lOBI a doeisien 1c1nder this seotion to the eeunt>,i s1,1perintondont as 

21 provietoEI in 20 a 210. Tl=lo 001c1n~ s1c1porintonelent sl'lall eenduet a l'leaFin!J to determine whetheF the reason 

22 er rnasons fer the transfer wore in BBFAJ;)lianee with tho pre•,isiene ef subsoetion ( 1). 

23 (71 The teaoher er tl=le trustees may al')peal tho dotormiAation of tho 001:1nty superinteAElont to the 

24 s1c1perintondent ef J;)Ublio instr1:1etien as J;)rB¼•ieeel in 20 a tQ7. 

25 t$H±l A tenure teacher wl'lo is transferred to a teaohing J;)BSition 1c1ndor tl'lis seotien FAust be offered 

26 tl=le neMt eeFAparable administrative J;)esition fer whioh he is oneorsed tl'lat booomes availa0le in the distriot 

27 or specialist may appeal a decision pursuant to the arbitration procedure established in 20-4-204." 

Section 5. Section 20-3-210, MCA, is amended to read: 

28 

29 

30 "20-3-21 O. Controversy appeals and hearings. ( 1) Except for disputes arising under the terms of 

; leglslfilive 
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a collective bargaining agreement or as provided under 20-3-211, 20-4-204, or 20-4-208, the county 

2 superintendent shall hear and decide all matters of controversy arising in the county as a result of decisions 

3 of the trustees of a district in the county. Except as provided in subsection (2), exhaustion of administrative 

4 remedies under this chapter is required prior to filing an action in district court concerning a decision of the 

5 trustees. When appeals aFe R'lade 1:1nder 20 4 204 relating ta the terR'linatien ef seP1i0es ef a t0n1:1re teaeher 

6 er under 20 4 207 relating ta the disR'lissal ef a teaeher 1:1nder □□ntraet, the ee1:1nt't' sul'l □rinteneont R'lay 

7 ap13eint a qualifies atterney at law ta aet as a legal adyiser ,,..,he shall assist the s1:113erintena□nt in we13aring 

8 fineings of fa □t and 0□ nel1:1siens of low. Sues□quontly, either the toaoh□r er trustees R'la'I' a13peal to the 

9 superintendent ef l'lUBlie instfl:letien under tile ,:ir0•1isi0ns fer a,:ipeal ef eenH0110rsies in Hiis title. The county 

1 0 superintendent shall hear and decide all controversies arising under: 

11 (a) 20-5-320 and 20-5-321 relating to the approval of out-of-district attendance agreements; or 

12 !el 20 4 206(1l; er 

13 tt»il!.l. any other provision of this title for which a procedure for resolving controversies is not 

14 · expressly prescribed. 

1 5 (2) Exhaustion of administrative remedies is not a prerequisite to filing an action in district court 

16 concerning a decision of the trustees of a district in the following instances: 

17 (a) a state agency has been granted primary jurisdiction over the matter; 

18 (b) the matter is governed by a specific statute; or 

19 (c) the board of trustees has acted without jurisdiction or in excess of its jurisdiction. 

20 (3) The county superintendent shall hear the appeal and take testimony in order to determine the 

21 facts related to the controversy and may administer oaths to the witnesses that testify at the hearing. The 

22 county superintendent shall prepare a written transcript of the hearing proceedings. The decision on the 

23 matter of controversy that is made by the county superintendent must be based upon the facts established 

24 at the hearing. 

25 (4) The decision of the county superintendent may be appealed to the superintendent of public 

26 instruction, and if it is appealed, the county superintendent shall supply a transcript of the hearing and any 

27 other documents entered as testimony at the hearing to the superintendent of public instruction. 

28 (5) Cost incurred by the office of the county superintendent must be paid from the general fund 

29 budget of the county in which the controversy is initiated." 

30 
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Section 6. Section 20-7A56, MCA, is amended to read: 

"20-7-456. Tenure of teachers or specialists employed by cooperatives. ( 1) Teachers or specialists 

who have tenure rights with a district and who are employed by a cooperative of which their district is a 

member do not lose their tenure with the district. 

(2) Nontenured teachers or specialists employed by a cooperative acquire tenure with a cooperative 

in the same manner as prescribed in 20-4-203, and the provisions of 20-4-204 thFOt:l!Jh 20 4 207 and 

20-4-205 are applicable to teachers or specialists employed by a cooperative. 

(3) Tenure for a teacher or specialist employed by a cooperative is acquired only with the 

cooperative and not with a member school district of a cooperative. 

(41 For the purposes of tenure of a teacher or specialist employed by a cooperative, cooperative 

contract renewals may not be used to limit the teacher's or specialist's progress toward tenure status." 

NEW SECTION. Section 7. Repealer. Sections 20-4-206 and 20-4-207, MCA, are repealed. 

NEW SECTION. Section 8. Saving clause. [This act] does not affect rights and duties that 

16 matured, penalties that were incurred, or proceedings that were begun before [the effective. date of this 

17 actJ. 

18 

19 NEW SECTION. Section 9. Effective date -- applicability. [This act] is effective July 1, 1997, and 

20 applies retroactively, within the meaning of 1-2-109, to contracts offered for the 1997-98 school year. 

21 -END-
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2 

3 

HOUSE BILL NO. 49 

INTRODUCED BY COBB 

HB0049.02 

4 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING MONTANA TEACHER TENURE LAWS 

5 AND CONTESTED CASE PROCEDURES; PROVIDING TENURE TO A TEACHER OR SPECIALIST WHO 

6 COMPLETES A 180-WORKING DAY PROBATIONARY PERIOD ON THE EARLIER OF EITHER THE DATE OF 

7 THE OFFER AND ACCEPTANCE OF A CONTRACT FOR THE SECOND CONSECUTIVE YEAR OR 

8 EMPLOYMENT ON JUNE 30 OF THE YEAR FOLLOWING THE INITIAL DATE OF HIRE; PROVIDING THAT 

9 IF THE TEACHER OR SPECIALIST HAS NOT SATISFACTORILY COMPLETED A 180-WORKING DAY 

10 PROBATIONARY PERIOD BEFORE THE END OF THE INITIAL EMPLOYMENT CONTRACT, TENURE IS 

11 PROVIDED UPON THE SATISFACTORY COMPLETION OF THE 180-WORKING DAY PROBATIONARY 

12 PERIOD; CLARIFYING THAT A DISTRICT MAY TERMINATE EMPLOYMENT FOR GOOD CAUSE; DEFINING 

13 "GOOD CAUSE" AND "SAME SALARY"; PROVIDING THAT THE RIGHT TO THE SAME SALARY MAY BE 

14 WAIVED BY MUTUAL AGREEMENT; EXTENDING THE DEADLINE FOR NOTIFICATION OF REELECTION OF 

15 A TEACHER OR SPECIALIST; LIMITING APPEAL OF EMPLOYMENT TERMINATION TO FINAL AND BINDING 

16 ARBITRATION; ESTABLISHING A PROCEDURE FOR ARBITRATION NOT COVERED BY A COLLECTIVE 

17 BARGAINING AGREEMENT; LIMITING THE REMEDIES THAT MAY BE IMPOSED BY AN ARBITRATOR; 

18 REMOVING JURISDICTION OF A COUNTY SUPERINTENDENT TO DECIDE DISPUTES ARISING FROM A 

19 COLLECTIVE BARGAINING AGREEMENT; AMENDING SECTIONS 20-3-210, 20-4-203, 20-4-204, 

20 20-4-205, 20-4-208, AND 20-7-456, MCA; REPEALING SECTIONS 20-4-206 AND 20-4-207, MCA; AND 

21 PROVIDING AN EFFECTIVE DATE AND A RETROACTIVE APPLICABILITY PROVISION." 

22 

23 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

24 

25 Section 1. Section 20-4-203, MCA, is amended to read: 

26 "20-4-203. Teacher and specialist tenure -- definitions -- waiver. (1) J..e.l Except as provided in 

27 20-4-208 and subsection ( 1 )(b) of this section, .,.,.heRever a teacher Aas beoR oleoted by the off or a Rd 

28 aeeeptaRee of a seRtraet for the fourtA eeRseouth·e ~·ear of emplo•~meRt by a distriet in a pesit1on requiriR!iJ 

29 teasher eertifieatieR O>(eept as a district superinteRdeRt er speeialist, tAe teaeher is eonsidered te be or 

30 specialist working in a position requiring teacher or specialist certification, except as a district 
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1 superintendent, is considered to be tenured upon satisfactorily completing a 1 BO-working day probationary 

2 period and upon the earlier of: 

3 (il the date of the offer and acceptance of a contract for the second consecutive year: or 

4 (iii employment on June 30 of the year following the initial date of hire. 

5 (b) If the teacher or specialist has not satisfactorily completed a 180-working day probationary 

6 period before the end of the initial employment contract, the teacher or specialist is considered to be 

7 tenured upon the satisfactory completion of the probationary period. 

8 12) Employment for less than 30-consecutive working days may not be counted as part of the 

9 minimum 1 BO-day reguirement. 

1 O (3) Prior to receiving tenure, the employment relationship between a board of trustees and a 

11 teacher or specialist may be terminated at any time by either party with or without good cause. A teacher 

12 or specialist terminated during the probationary period may not pursue an action against the school district 

13 under the provisions of Title 39, chapter 2, part 9. A school district may· not be compelled to arbitrate a 

14 grievance under 27-5-11 5 over a teacher or specialist termination during the probationary period. 

15 (4) Upon receiving tenure, a teacher or specialist is considered to be reelected from year to year 

16 tl=lereafter as a tenure teacher or specialist at the same salary and in the same or a comparable position of 

1 7 employment as that provided by the last m10sutoa last-executed contract with the teacher or specialist 

18 unless the trustees resolve by majority vote of their membership to terminate the services of the teacher 

19 or specialist in accordance with the provisions of 20-4-204. 

20 f;l+.(fil The tenure of a teacher or specialist with a district may not be impaired upon termination 

21 of services of the teacher or specialist if the following conditions exist: 

22 (al the tenure teacher or specialist is terminated because the financial condition of the district 

23 requires a reduction in the number of teachers or specialists employed; and 

24 (bl continued employment rights are provided for in a collectively bargained contract of the district. 

25 (61 Upon receiving tenure, the employment of a teacher or specialist may be terminated for good 

26 cause. 

27 (7) The right to the same salary may be waived by mutual agreement between the district and the 

28 teach.fil_pr specialist or, if the teacher or specialist is a member of a bargaining unit, by the teacher's or 

29 specialist's exclusive representative. 

30 (81 As used in this section, the following definitions apply: 
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ifil__'.'.Good cause" means reasonable. job-related grounds for dismissal that are based on failure to 

satisfactorily perform job duties, disruption of a school district's operation, or any other legitimate business 

reason. 

lb) "Same salary" means the salary paid to a teacher or specialist for services provided during the 

previous school year, excluding fringe benefits. extra duty, or an extended-year contract." 

Section 2. Section 20-4-204, MCA, is amended to read: 

"20-4-204. Termination of tenure teacher or specialist services. ( 1) (a) The following persons may 

make a recommendation in writing to the trustees of the district for termination of the services of a tenure 

teacher or specialist: 

(i) a district superintendent; 

(ii) in a district without a district superintendent, a principal; 

(iii) in a district without a district superintendent or a principal, the county superintendent or a 

trustee of the district. 

(b) The recommendation must state clearly and explicitly the specific reason or reasons leading to 

the recommendation for termination. 

(2) Whenever the trustees of a district receive a recommendation for termination, the trustees shall, 

betere May 1 ef the ourrent sohool fisoal year, notify the teacher or specialist of the recommendation for 

termination and of the teacher's or specialist's right to a hearing on the recommendation. The notification 

must be delivered by certified letter or by personal notification for which a signed receipt is returned. The 

notification must include: 

(a) the statement of the reason or reasons that led to the recommendation for termination; and 

(b) a printed copy of this section f.or the teacher's or specialist information. 

(3) The teacher or specialist may, in writing, waive the right to a hearing. Unless the teacher or 

specialist waives the right to a hearing, the trustees shall set a hearing date, giving consideration to the 

convenience of the teacher or specialist, not less than 10 days or more than 20 days from receipt of the 

notice of recommendation for termination. 

(4) The trustees shall: 

(a) conduct the hearing on the recommendation at a regularly scheduled or special meeting of the 

board of trustees and in accordance with 2-3-203; and 
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(bl resolve at the conclusion of the hearing to terminate the teacher or specialist or to reject the 

recommendation for termination. 

(5) The tenure teacher or specialist may appeal a decision to terminate an employment contract 

to the oount>( su!')orintom!ont who may a!')!')Oint a €11:1alifioe attorney at law as legal aevisor who shall assist 

the s1:1perintenelont in !')reparin§ fineings of foet ane oenel1:1sions of law an arbitrator agreed upon by the 

district and the teacher or specialist or, if the teacher or specialist is represented by a labor organization, 

by the teacher's or specialist's exclusive representative. If a teacher or specialist is not a member of a 

bargaining unit or if the exclusive representative has declined to represent the teacher or specialist, the 

teacher or specialist or the district may request that the board of personnel appeals provide a list of 

arbitrators from which the teacher or specialist and the district shall, after the toss of a coin to determine 

the order of striking, alternately strike names from the list until one arbitrator is selected and appointed. 

By mutual agreement between the parties, the county superintendent of schools may be appointed as the 

arbitrator. 

(€il 61:10seE1uontl•f, either tho toaeher or tho trnsteos rna•,r ap!')eal to the s1:1perintondent of pulllie 

instruetion uneer the provision for tho appeal of oontrevorsies in tl=iis title. 

(6) A request for arbitration must be made within 20 days from the date of termination unless an 

alternative time period is provided by the terms of a collective bargaining agreement. 

(7) The decision of the arbitrator is final and binding. Each party shall pay one-half of an 

arbitrator's charges unless a different cost allocation arrangement is agreed upon by the parties. 

(8) An arbitrator may order a school district to reinstate a teacher or specialist who has been 

terminated without good cause and to provide compensation, with interest, to a teacher or specialist for 

lost wages and fringe benefits from the date of termination to the date that the teacher or specialist is 

offered reinstatement to the same or a comparable position. Interim earnings, including the amount that 

the teacher or specialist could have earned with reasonable diligence, must be deducted from the amount 

awarded for lost wages. Before interim earnings are deducted from lost wages, reasonable amounts spent 

by a teacher or specialist in searching for, obtaining, or relocating to new employment must be deducted 

from interim earnings. 

(9) _Except as provided in this section, an arbitrator may not order a school district to provide 

compensation for punitive damages, pain and suffering, emotional distress, compensatory damages, 

attorney fees, or any other form of damages. 
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( 10) Upon submission of the termination decision to an arbitrator, the teacher or specialist or the 

2 

3 

4 

5 

6 

7 

8 

9 

teacher's or specialist's exclusive representative may not file an action against the district for reinstatement 

or compensation of lost wages and fringe benefits. 

( 1 1) As used in this section, the following definitions apply: 

(al "Fringe benefits" means the value of any employer-paid vacation leave, sick leave, medical 

insurance plan, disability or life insurance plan, or pension benefit in effect on the date of termination. 

(bl "Lost wages" means the gross amount of wages that would have been reported to the internal 

revenue service on Form W-2 and includes any compensation deferred at the option of the employee." 

10 Section 3. Section 20-4-205, MCA, is amended to read: 

1 1 "20-4-205. Notification of teRlffe teacher or specialist reelection -- acceptance. ( 1) The trustees 

12 shall provide written notice by May-+ June 1 to all~ teachers or specialists who have been reelected. 

1 3 Any ~ teacher or specialist who does not receive notice of reelection or termination shall tie i§. 

14 automatically reelected for the ensuing school fiscal year. 

15 (2) Any ~ teacher or specialist who receives notification of I=\+& reelection for the ensuing 

16 school fiscal year shall provide the trustees with I=\+& written acceptance of the conditions of 5lfflft the 

17 reelection within 20 days after the receipt of the notice of reelection, and failure to se notify the trustees 

18 within 20 days shall eonstituto constitutes conclusive evidence of I=\+& the teacher's or specialist's 

19 nonacceptance of the tendered position." 

20 

21 Section 4. Section 20-4-208, MCA, is amended to read: 

22 "20-4-208. Transfer from administrative position. ( 1) A tenure teacher or specialist serving in an 

23 administrative position may be assigned to a teaching or specialist position with a reduction in salary when 

24 the eeonoFAie oenclitions of the district FBElclire a reclustien reduces the size of its administrative staff. The 

25 salary for the new position must be the same as the salary that the teacher or specialist would have 

26 received if the teacher or specialist had been continuously employed in the new position rather than in the 

27 administrative position. 

28 (2) If a board policy or a collective bargaining agreement provides seniority rights for teachers or 

29 specialists, a district that assigns a tenure teacher or specialist serving in an administrative position to a 

30 teaching or specialist position shall recognize for toaehar seniority purposes the tenure teacher's or 
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specialist's time of service in the administrative position. 

2 (3) As used in this section, the term;-

3 {at "administrative position" means a position that the trustees of a district designate as 

4 administrative or supervisory in nature, not including the position of district superintendent;--,aoo 

5 (Bl "reeluetieA ef aelrninistrati,·e staff" is limiteel ta reeluetiens neeessary eeeause of eloelining 

6 enrollment or finaneial eKigenoy. 

7 (4l When a tenure toaol'ler servin§ iA an aelrninistrati·•e 13ositien is to ee transferred uneler this 

8 sostisn, the teaehor must 13e notified 13rior to May 1 13y oortifieel letter or e·r 13ers0Aal netifieation for whieh 

9 a signoei reooi13t must 13e ol3tainoel. The Aetifioatien FRust ineluele: 

1 O (al a statement of tl=lo reasen er reasons for tl=le reeluotien of aeirninistrative staff; anel 

11 H1l a printea 0013y of tl=lis soetien for tl=le teaeher's informatien. 

12 (el A tenure toaol=lor whe reeoives notioo under suesootion (4 l may request in writing, within 10 

13 elays of the netieo, a hearing 13eforo tl'le 13oarel of trustees. Tl'lo 13oarel sf trustees sl=tall sot tl'le l'learin§ not 

14 loss than 10 ela•;s er FR ere than 20 ela~•s fro FR roseipt ef the request unless 13otl=I 13artios a§reo to an 

15 011tensien. If a !=tearing is roquestea, tl=le trustees shall: 

16 la) eondust tl=le hearing to deterFRine whether tho reason er reasons for the transfer wore in 

17 eemplianoe witl=I tl'le 13re,·isions of sueseetion (1); anel 

18 (Bl resol•te at tl'le onel of tl=le !=tearing to u13hola tl=le transfer or to rojeot tl'le transfer anel return the 

1 9 teael=ler to tl=le aElministrati, e position. 

20 (§) A tenure toaol=ler rna•r Bfll30al a Eloeision unElor tl'lis sootion to tl=lo eeunt~· suf)erintonElent as 

21 pro~•ideei in 20 a 210. Tho oeunt>,- su13orintenElent sl'lall eonEluet a Roaring to Eletermino whetAer tl'le reason 

22 er reasons for the transfer were in eern13lianae witA the 13re•,<isi0As ef sueseetien (1 l. 

23 !7i The teacher or the trustees FAB'f apfloal the Eioterrninatien of the eounty superintenaont ta tl'le 

24 superintonelent of pul3Iic instruotien as 13rovielea in 20 a 107. 

25 f8till A tenure teacher who is transterrea to a teaehing 130sition unEler tl'lis soetion rnc1st 13e offereEl 

26 the ne>tt cornperal3Ie aelR'linistrativo 130sition tor whieh he is onaersoEl that 13oeoFRes availal3Ie in tl'le elistrict 

27 or specialist may appeal a decision pursuant to the arbitration procedure established 1n 20-4-204." 

Section 5. Section 20-3-210, MCA, is amended to read: 

28 

29 

30 "20-3-210. Controversy appeals and hearings. (1) Except for disputes arising under the terms of 
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a collective bargaining agreement or as provided under 20-3-211, 20-4-204, or 20-4-208, the county 

2 superintendent shall hear and decide all matters of controversy arising in the county as a result of decisions 

3 of the trustees of a district in the county. Except as provided in subsection (2), exhaustion of administrative 

4 remedies under this chapter is required prior to filing an action in district court concerning a decision of the 

5 trustees. When appeals are rnaElo unElor 20 4 204 rolatin!j to tho termination of ser>,ioos of a tenure teaeher 

6 er under 20 4 207 relatin9 to tho Elismissal of a teaeher unEler eontraet, the eotmly superintenElent mav 

7 appeint a E1ualifieEl attome;' at la•,y to aet as a lo!Jal a~viser whe shall assist the superintendent in preparin1i 

8 finElin1is of fact anEl eonelusiens of law. 6ul3s0E1t1ontly, either tl=lo toaoher or trustees FRa',' af)poal te the 

9 superintenElent ef pul3Iie instruotion unEler the pre'risions for appeal of eontrevorsios in this title. The county 

1 O superintendent shall hear and decide all controversies arising under: 

11 (a) 20-5-320 and 20-5-321 relating to the approval of out-of-district attendance agreements; or 

12 fl3I 20 4 206(1); or 

13 AAill any other provision of this title for which a procedure for resolving controversies is not 

14 expressly prescribed. 

1 5 (2) Exhaustion of administrative remedies is not a prerequisite to filing an action in district court 

16 concerning a decision of the trustees of a district in the following instances: 

17 (al a state agency has been granted primary jurisdiction over the matter; 

18 (b) the matter is governed by a specific statute; or 

19 (cl the board of trustees has acted without jurisdiction or in excess of its jurisdiction. 

20 (3) The county superintendent shall hear the appeal and take testimony in order to determine the 

21 facts related to the controversy and may administer oaths to the witnesses that testify at the hearing. The 

22 county superintendent shall prepare a written transcript of the hearing proceedings. The decision on the 

23 matter of controversy that is made by the county superintendent must be based upon the facts established 

24 at the hearing. 

25 (4) The decision of the county superintendent may be appealed to the superintendent of public 

26 instruction, and if it is appealed, the county superintendent shall supply a transcript of the hearing and any 

27 other documents entered as testimony at the hearing to the superintendent of public instruction. 

28 (5) Cost incurred by the office of the county superintendent must be paid from the general fund 

29 budget of the county in which the controversy is initiated." 

30 
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Section 6. Section 20-7-456, MCA, is amended to read: 

2 "20-7-456. Tenure of teachers or specialists employed by cooperatives. ( 1) Teachers or specialists 

3 who have tenure rights with a district and who are employed by a cooperative of which their district is a 

4 member do not lose their tenure with the district. 

5 (2) Nontenured teachers or specialists employed by a cooperative acquire tenure with a cooperative 

6 in the same manner as prescribed in 20-4-203, and the provisions of 20-4-204 thFBUBh 20 4 207 and 

7 20-4-205 are applicable to teachers or specialists employed by a cooperative. 

8 (3) Tenure for a teacher or specialist employed by a cooperative is acquired only with the 

9 cooperative and not with a member school district of a cooperative. 

1 O (4) For the purposes of tenure of a teacher or specialist employed by a cooperative, cooperative 

11 contract renewals may not be used to limit the teacher's or specialist's progress toward tenure status." 

12 

13 

14 

NEW SECTION. Section 7. Repealer. Sections 20-4-206 and 20-4-207, MCA, are repealed. 

15 NEW SECTION. Section 8. Saving clause. [This act] does not affect rights and duties that 

16 matured, penalties that were incurred, or proceedings that were begun before [the effective date of this 

17 act]. 

18 

19 NEW SECTION. Section 9. Effective date -- applicability. [This act] is effective July 1, 1997, and 

20 applies retroactively, within the meaning of 1-2-109, to contracts offered for the 1997-98 school year. 

21 -END-
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for HB0049, as introduced 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act generally revising Montana teacher tenure laws and contested case procedures; 
providing tenure to a teacher or specialist who completes a 180-working day probationary 
period on the earlier of either the date of the offer and acceptance of a contract for the 
second consecutive year or employment on June 30 of the year following the initial date of 
hire; providing that if the teacher or specialist has not satisfactorily completed a 
180-working day probationary period before the end of the initial employment contract, 
tenure is provided upon tr.e satisfactory completion of the 180-working day probationary 
period; clarifying that a district may terminate employment for good cause; defining "good 
cause" and "same salary"; providing that the right to the same salary may be waived by 
mutual agreement; extending the deadline for notification of reelection of a teacher or 
specialist; limiting appeal of employment termination to final and binding arbitration; 
establishing a procedure for arbitration not covered by a collective bargaining agreement; 
limiting the remedies that may be imposed by an arbitrator; removing Jurisdiction of a 
county superintendent to decide disputes arising from a collective bargaining agreement." 

ASSUMPTIONS: 
1. The cost of any arbitration will be paid by the district and the teacher or 
specialist. 

FISCAL IMPACT: None 

EFFECT ON COUNTY OR OTHER LOCAL REVENUES OR EXPENDITURES: 
The provision for termination disputes to go to binding arbitration may result in some 
increase in costs to school districts for arbitration. It is estimated that approxima=ely 
10 cases per year may require arbitration at a average cost of $2000 

~ 1. ,,d 
DAVE LEWIS, BUDGET DIRECTOR 
Office of Budget and Program 

2 ,./ l/ ·9 / 
DATE 

Planning 
JOHN COBB, PRIMARY SPONSOR DATE 

Fiscal Note for HB0049, as introduced 
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HOUSE BILL NO. 49 

HB0049.03 

APPROVED BY COM ON 
EDUCATION 

2 INTRODUCED BY COBB, ELLIS, SIMPKINS, LAWSON, WALTERS, ROSE, MASOLO, PECK, REHBEIN 

3 

4 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING MONTANA TEACHER TENURE LAWS 

5 AND CONTESTED CASE PROCEDURES; PROVIDING TEPJURE TO A TEACI-IER OR SPECIALIST w..io 

6 COMPLETES A 180 WORKIPJG DAY PROBATlmJARY PERIOD OPJ TrolE EARLIER OF EITrolER TrolE DATE OF 

7 Tl-IE OFFER MJD ACCEPTANCE OF A COPJTRACT FOR TrolE SECOND CONSECUTIVE YEAR OR 

8 EMPLOYMENT Ot>J JUPIE 30 OF Tl-IE YEAR FOLLOWlt>JG Tl-IE IPllTIAL DATE OF I-IIRE; PROVIDIPJG TI-IAT 

9 IF Tl-IE TEACI-IER OR SPECIALIST I-IAS PIOT SATISFACTORILY COMPLETED A 1 BO WORKIPIG DAY 

10 PROB/1.TIOt>IARY PERIOD BEFORE Tl-IE EPm OF Tl-IE INITIAL EMPLOYMENT CONTRACT, TENURE 16 

11 PROVIDED UPOPI TME SATISFACTORY COMPLETION OF TME 180 WORKIPJG DAY PROBATIOPJARY 

12 PERIOD REMOVING JURISDICTION OF THE OFFICE OF PUBLIC INSTRUCTION TO HEAR APPEALS AND 

13 TO DECIDE DISPUTES ARISING FROM TERMINATION DECISIONS OF A SCHOOL DISTRICT NOT COVERED 

14 BY A COLLECTIVE BARGAINING AGREEMENT PURSUANT TO TITLE 39, CHAPTER 31, MCA; CLARIFYING 

15 THAT A DISTRICT MAY TERMINATE EMPLOYMENT OF A TENURE TEACHER FOR GOOD CAUSE; 

16 DEFINIPJG "GOOD CAUSE" AND "SAME S,O,LARY"; PROVIDIPJG Tf-lAT Tf-lE RIGrolT TO Tl-IE SAME SALARY 

17 MAY BE 1NAIVED BY MUTUAL AGREEMEt>H; EXTENDING THE DEADLINE FOR NOTIFICATION OF 

18 REELECTION OF A TEACHER OR SPECIALIST; LIMITING APPEAL OF EMPLOYMENT TERMINATION 

19 INVOLVING A TEACHER WHOSE EMPLOYMENT IS COVERED BY A COLLECTIVE BARGAINING 

20 AGREEMENT PURSUANT TO TITLE 39, CHAPTER 31, MCA, TO FINAL AND BINDING ARBITRATION; 

21 ESTABLISHING A PROCEDURE FOR ARBITRATION PIOT COVERED BY A COLLECTIVE BARGAIPJING 

22 /\GREEM ENT; LIMITING THE REMEDIES THAT MAY BE IMPOSED BY AN ARBITRATOR; REMOVING 

23 JURISDICTION OF A COUNTY SUPERINTENDENT TO DECIDE DISPUTES ARISING FROM A COLLECTIVE 

24 BARGAINING AGREEMENT; CLARIFYING THAT A DISTRICT MAY TERMINATE THE EMPLOYMENT OF A 

25 NONTENURE TEACHER AT THE CONCLUSION OF A SCHOOL FISCAL YEAR WITH OR WITHOUT CAUSE 

26 UPON PROPER NOTICE; CLARIFYING THAT A DISTRICT MAY DISMISS FOR GOOD CAUSE A TENURE OR 

27 NONTENURE TEACHER BEFORE THE EXPIRATION OF A CONTRACT; CLARIFYING THAT A DISTRICT MAY 

28 REDUCE THE SALARY OF A TEACHER SERVING IN AN ADMINISTRATIVE POSITION WHO IS ASSIGNED 

29 TO A TEACHING POSITION WHEN A DISTRICT REDUCES THE SIZE OF ITS ADMINISTRATIVE STAFF; 

30 AMENDING SECTIONS 20-3-107, 20-3-210, 20-4-203, 20-4-204, 20-4-205, 20-4-206, 20-4-207, AND 
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20-4-208, MJO 20 7 466, MCA; i:-1EnALl~JG SECTIONS 20 4 206 MJD 20 4 207, MCA; AND PROVIDING 

2 AN EFFECTIVE DA TE MJD /\ RETROACTIVE APPLICP,BILITY PROVISION." 

3 

4 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

SECTION 1. SECTION 20-3-107, MCA, IS AMENDED TO READ: 

"20-3-107. Controversy appeal. ( 1} The superintendent of public instruction shall decide matters 

of controversy when they are appealed from: 

(a} a decision of a county superintendent rendered under the provisions of 20-3-210, except for 

a decision of a county superintendent or an arbitrator in a teacher termination case; or 

(b) a decision of a county transportation committee rendered under the provisions of 20-10-132. 

(2) The superintendent of public instruction shall make RtS 2 decision on the basis of the transcript 

of the fact-finding hearing conducted by the county superintendent or county transportation committee and 

documents presented at the hearing. The superintendent of public instruction may require, if he seems 

considered necessary, affidavits, verified statements, or sworn testimony as to the facts in issue. The 

decision of the superintendent of public instruction shall be~ final, subject to the proper legal remedies in 

the state courts.~ The proceedings sl=laH must be commenced no later than 60 days after the date of 

the decision of the superintendent of public instruction. 

(3) In order to establish a uniform method of hearing and determining matters of controversy arising 

under this title, the superintendent of public instruction shall prescribe and enforce rules of practice and 

regulations for the conduct of hearings and the determination of appeals by all school officials of the state. 

(4) Whenever in a contested case the superintendent of public instruction is disqualified from 

rendering a final decis·1on, M the superintendent of public instruction shall appoint a hearing hearings 

examiner as provided in 2-4-611 and the decision of the hearing hearings examiner constitutes the 

superintendent's final order except as provided in this subsection.~ The final order is subject to all the 

provisions of Title 2, chapter 4, relating to final agency decisions or orders, including judicial review under 

Title 2, chapter 4, part 7." 

Section 2. Section 20-4-203, MCA, is amended to read: 

"20-4-203. Teacher aml speeialist tenure aefiAitiens waiver. ( 1) f!!l: Except as provided in 
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20-4-208 and subsection (1 llbl of this section, whenever WHENEVER a teacher has been elected by the 

2 offer and acceptance of a contract for the fsurth eonsecutive year of sFRployment by a distriet in a position 

3 reEjuiring teacher certification mwopt as a district superintendent er specialist, tho teacher is considered to 

4 be or spooialist worl<ing in a position requiring teacher or spoeialist certification, o>rnept as a district 

5 superintendent, is considered to be tenured upon satisfaetorily completing a 180 working day probationary 

6 period and upon the earlier of: 

7 (i) tho date of the sffer and aceeptance of a eontract for the soesnd consecutive year: or 

8 Iii) eFRployment on June 30 of tho year following tho initial date of hire. 

9 lbl If tho teacher or specialist has not satisfactorily completed a 180 worl1ing day probationary 

1 O period aefore tho end of the initial employment contraet, the teaeher or speeialist is considered to be 

11 tenured upon the satisfactory oempletion of the probationary period. 

12 (2) ~mplo.,.msnt for less than 30 oensecutivo working days may not be csunted as part of the 

13 minimum 180 day requireFBont. 

14 13) Prior ts reoeiving tenure, the employment relationship bet>.•.'een a beard of trustees and a 

15 teaoher er specialist may be tsrn,inated at any time by either part;• with er without good cause. A teacher 

16 or specialist terminated during the probationary period n,ay not pursue an action against the schosl district 

17 unaer the provisions of Title 39, chapter 2. part 9. /\ scheol aistrict n,a•r not be ooFBpellod ta arbitrate a 

18 grievance under 27 e 11 e o,·er a teacher er specialist termination during the probationar.,. period. 

19 11} Upon roeei•,·ing tenure, a teaoher or specialist is considered to be HAS BEEN ELECTED BY THE 

20 OFFER AND ACCEPTANCE OF A CONTRACT FOR THE FOURTH CONSECUTIVE YEAR OF EMPLOYMENT 

21 BY A DISTRICT IN A POSITION REQUIRING TEACHER CERTIFICATION EXCEPT AS A DISTRICT 

22 SUPERINTENDENT OR SPECIALIST, THE TEACHER IS CONSIDERED TO BE reelected from year to year 

23 thereafter as a tenure teacher or specialist at the same salary and in the same or a comparable position of 

24 employment as that provided by the last exeeuted last-executed contract with the teacher or speeialist 

25 unless the trustees resolve by majority vote of their membership to terminate the services of the teacher 

26 or specialist in accordance with the provisions of 20-4-204, 

27 ~ Tho tenure of a teacher er specialist with a district may not be impaired upon termination 

28 of services of the teacher or specialist if the following conditions exist: 

29 la) the tenure teacher er speeialist is terminated because the financial condition of the district 

30 requires a reduction in the number of teachers er sao01alis,s employed: and 
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(b) continued employment rights are provided for in a collectively bargained contract of the district. 

2 @13) Upon receiving tenure, the employment of a teacher or speoialist may be terminated for good 

4 (7) The right to tho same salaf',' may be waived by mutual agreement between the distnot and the 

5 teacher or speeialist or, if the teacher or 5pecialist 1s a member of a bargaining unit, b•, the tc-m.,ol-,~ 

6 spoeialist's O)<clusive representative. 

7 (8) As used in this section, the fellowing definitions asply: 

8 la) "Good cause" means reasonable, jo13 related grounds for dismissal that are eased en failure to 

9 satisfactorily serform jol3 duties, disrustion of a school district's operation, or any ether legitimate business 

10 reason. 

11 (131 "aaffie salar>( ffieans the salar·; paid to a teacher or specialist tor services provided during the 

12 previous sohool year, e>rnluding fringe Benefits, 0!ctra duty, or an 0Htended '(Oar contract." 

13 

14 Section 3. Section 20-4-204, MCA, is amended to read: 

1 5 "20-4-204. Termination of tenure teacher or speoialist :iervices. ( 1) (a) The following persons may 

16 make a recommendation in writing to the trustees of the district for termination of the services of a tenure 

1 7 teacher or speoialist: 

18 (i) a district superintendent; 

19 (ii) in a district without a district superintendent, a principal; 

20 (iii) in a district without a district superintendent or a principal, the county superintendent or a 

21 trustee of the district. 

22 (bl The recommendation must state clearly and explicitly the specific reason or reasons leading to 

2 3 the recommendation for termination. 

24 121 Whenever the trustees of a district receive a recommendation for termination, the trustees shall, 

25 before May 1 of the eurrent school tiseal year, notify the teacher or saeeialist of the recommendation for 

26 termination and of the teacher's er specialist's right to a hearing on the recommendation. The notification 

27 must be delivered by certified letter or by personal notification for which a signed receipt is returned. The 

28 notification must include: 

29 (a) the statement of the reason or reasons that led to the recommendation for termination; and 

30 (b) a printed copy of this section for the teacher's or s13eeialist information. 
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4 

5 

6 

7 

8 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

(3) The teacher or s19ooialist may, in writing, waive the right to a hearing. Unless the teacher ef 

specialist waives the right to a hearing, the trustees shall set a hearing date, giving consideration to the 

convenience of the teacher or specialist, not less than 10 days or more than 20 days from receipt of the 

notice of recommendation for termination. 

(4) The trustees shall: 

(a} conduct the hearing on the recommendation at a regularly scheduled or special meeting of the 

board of trustees and in accordance with 2-3-203; and 

!b) resolve at the conclusion of the hearing to terminate the teacher or speoialist or to reJect the 

recommendation for termination. 

(5) The tenure teacher or speeialist may appeal a decision to terminate an employment contract 

to tho oounty su,:iorintemJent ,,..·ho A'lay appoint a qualified attorney at law as legal adviser who shall assist 

the su,:ierintendent in ,:ire,:iaring findings of faot and eonelusions of law THE COUNTY SUPERINTENDENT 

IF THE TEACHER'S EMPLOYMENT IS NOT COVERED BY A COLLECTIVE BARGAINING AGREEMENT 

PURSUANT TO TITLE 39, CHAPTER 31, WHO MAY APPOINT A QUALIFIED ATTORNEY AS A LEGAL 

ADVISER WHO SHALL ASSIST THE SUPERINTENDENT IN PREPARING FINDINGS OF FACT AND 

CONCLUSIONS OF LAW. IF THE EMPLOYMENT OF THE TEACHER IS COVERED BY A COLLECTIVE 

BARGAINING AGREEMENT PURSUANT TO TITLE 39, CHAPTER 31, A TENURE TEACHER SHALL APPEAL 

A DECISION TO TERMINATE AN EMPLOYMENT CONTRACT TO an arbitrator agreed upon by the district 

and the teaoher or speaialist or, if the toaeher or speeialist is represented 13y a laser organizatien, 13y the 

teacher's or spooialist's exclusive representative. If a teaoher or speeialist is not a ffiOA'll3er of a 13argaining 

unit or if the exclusive representative has declined to represent the teacher or specialist, the teacher ef 

speeialist or the district may request that the board of personnel appeals provide a list of arbitrators from 

which the teacher or speoialist and the district shall, after the toss of a coin to determine the order of 

striking, alternately strike names from the list until one arbitrator is selected and appointed. By mutual 

agreement between the parties, the county superintendent of schools may be appointed as the arbitrator. 

(6) IN A TERMINATION INVOLVING A TEACHER WHOSE EMPLOYMENT IS NOT COVERED BY A 

COLLECTIVE BARGAINING AGREEMENT PURSUANT TO TITLE 39, CHAPTER 31, EITHER THE TEACHER 

OR THE TRUSTEES MAY APPEAL TO THE DISTRICT COURT OF THE COUNTY IN WHICH THE TEACHER 

WAS EMPLOYED. THE PROCEEDINGS MUST BE COMMENCED NO LATER THAN 60 DAYS AFTER THE 

DATE OF THE DECISION OF THE COUNTY SUPERINTENDENT. 
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21 

22 

23 
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27 
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30 

16) Subsequently, either the teacher er the trustees may appeal to the superintendent of public 

instruction under the provision for the appeal of oontroversies in this title. 

@17) A IN A TERMIN.4-TION INVOLVING A TEACHER WHOSE E~<PLOYMENT IS COVERED BY A 

COLLECTIVE BARGAINING AGREEMENT PURSUANT TO TITLE 39, CHAPTER 31, A request for arbitration 

must be made within 20 days from the date of termination unless an alternative time period is provided by 

the terms of a collective bargaining agreement. 

ffi(8) The decision of the arbitrator is final and binding. Each party shall pay one-half of an 

arbitrator's charges unless a different cost allocation arrangement is agreed upon by the parties. 

@(9) An arbitrator may order a school district to reinstate a teacher or specialist who has been 

terminated without good cause and to provide compensation, with interest, to a teacher or speeialist for 

lost wages and fringe benefits from the date of termination to the date that the teacher or specialist is 

offered reinstatement to the same or a comparable position. Interim earnings, including the amount that 

the teacher or specialist could have earned with reasonable diligence, must be deducted from the amount 

awarded for lost wages. Before interim earnings are deducted from lost wages, reasonable amounts spent 

by a teacher or s13eeialist in searching for, obtaining, or relocating to new employment must be deducted 

from interim earnings. 

@( 10) Except as provided in this section, an arbitrator may not order a school district to provide 

compensation for punitive damages, pain and suffering, emotional distress, compensatory damages, 

attorney fees, or any other form of damages. 

@(11) Upon submission of the termination decision to an arbitrator, the teacher or specialist or 

the teacher's or specialist.cs exclusive representative may not file an action against the district for 

reinstatement or compensation of lost wages and fringe benefits. 

f±±H 12) As used in this section, the following definitions apply: 

(a) "Fringe benefits" means the value of any employer-paid vacation leave, sick leave, medical 

insurance plan, disability or life insurance plan, or pension benefit in effect on the date of termination. 

(b) "Lost wages" means the gross amount of wages that would have been reported to the interna: 

revenue service on Form W-2 and includes any compensation deferred at the option of the employee." 

Section 4. Section 20-4-205, MCA, 1s amended to read: 

"20-4-205. Notification of teA\tfe teacher or speoialist reelection -- acceptance. ( 1) The trustees 
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1 shall provide written notice by May-+ June 1 to all~ teachers er s1;Jeeialists who have been reelected. 

2 Any tef\i:!+e teacher or Sl;leoialist who does not receive notice of reelection or termination shail ee (.§. 

3 automatically reelected for the ensuing school fiscal year. 

4 12) Any ~ teacher or s13eoialist who receives notification of flf6. reelection for the ensuing 

5 school fiscal year shall provide the trustees with flf6. written acceptance of the conditions of ~ the 

6 reelection within 20 days after the receipt of the notice of reelection, and failure to tie notify the trustees 

7 within 20 days shall sonstitute constitutes conclusive evidence of flf6. the teacher's or s13ooialist's 

8 nonacceptance of the tendered position." 

9 

10 SECTION 5. SECTION 20-4-206, MCA, IS AMENDED TO READ: 

11 "20-4-206. Notification of nontenure teacher reelection -- acceptance -- termination aAd statemeAt 

12 of FeasoA. ( 1) The trustees shall provide written notice by Ma.,. June 1 to all nontenuro teachers who have 

13 each nontenure teacher employed by the district regarding whether the nontenure teacher has been 

14 reelected for the ensuing school fiscal year. A nontenure teacher who does not receive written notice of 

15 reelection or termination is automatically reelected for the ensuing school fiscal year. 

16 (2) A nontenuro nontenure teacher who receives notification of flf6. reelection for the ensuing school 

17 fiscal year shall provide the trustees with flf6. written acceptance of the conditions of reelection within 20 

18 days after the receipt of the notice of reelection. Failure to tie notify the trustees within 20 day::; may be 

19 eonsidered constitutes conclusive evidence of the nontenure teacher's nonacceptance of the tendered 

20 position. 

21 (3) Subiect to the June 1 notice requirements in this section, the trustees may nonrenew the 

22 employment of a nontenure teacher at the conclusion of the school fiscal year with or without 

23 ~ When the trustees notif·1• a nentenure teasher et terminatien, the teaoher may within 10 davs after 

24 reeeipt sf the netioe make written request sf the trustees for a statement in ·,witing sf the reasens for 

25 termination of employnient. \'Vithin 10 days after reeeipt of the request, the trustees shall furnish to tho 

26 teaoher a true statenient sf reasons for termination. 

27 (4) If a nontenure teaeher belie•ves the reasons provided by the trustees are not true, the teaeher 

28 may req1:1est in writing within 10 days et reeeipt of the statement of reasons that the eount~' superintendent 

29 l=tald a l=tearing in aoeordanee with 20 a 210 ta deterni1ne whether the roasons are true. A hearin§ must be 

30 sei=1oduled within 10 days and held within 4 e da~·s after reeeipt of the request, eaeept that the peried may 
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be extended upon agreement between the trustees and the teaoher. The burden of proof that the reasons 

2 are not true rests with the teaeher, and the showing must be demonstrated by elear and eom•i·1cing 

3 evidence. 

4 {6) If, after a hearing, the county surierintendent determines that tho reasons are not true, the 

5 county superintendent shall order the trustees to offer the teaeher a contract for the ensuing school fisoal 

7 (el The provisions of this section do not apply ts oases in whioh a nsntenure teacher is terminated 

8 when the finanoial osnditisn of tho scheol district requires a reduotien in the number sf teachers employed 

9 and the reason for the termination is to reduce the number of teachers emplsyed." 

SECTION 6. SECTION 20-4-207, MCA, IS AMENDED TO READ: 

10 

1 1 

12 "20-4-207. Dismissal of teacher under contract. (1) The trustees of any district may dismiss a 

13 teacher before the expiration of fl-is tho teacher's employment contract for immorality, unfitness, 

14 inoempetoneo, or •;iolatien sf the adopted polioies of such trustees good cause. 

15 (21 (a) The following persons may recommend the dismissal of a teacher for cause under 

16 subsection ( 1): 

1 7 (i) a district superintendent; 

18 (ii) in a district without a district superintendent, a principal; or 

19 (iiil in a district without a district superintendent or a principal, the county superintendent or a 

20 trustee of the district. 

21 (bl A person listed in subsection (2)(a) who recommends dismissal of a teacher shall give notice 

22 of the recommendation in writing to each trustee of tho district and to tho teacher. 

23 (c) Tho notice must state tho specific instances of behavior or acts that led to the recommendation 

24 for dismissal. 

25 (3) (al Whenever the trustees of any district receive a recommendation for dismissal, tho trustees 

26 shall notify the teacher of fl-is the right to a hearing before the trustees either by certified letter or by 

27 personal notification tor which a signed receipt must be returned. Tho teacher may in writing waive the 

28 right to a hearing. Unless tho teacher waives tho right to a hearing, tho teacher and trustees shall agree on 

29 a hearing date not loss than 5 days or more than 20 days from the notice of intent to recommend dismissal. 

30 lb) Tho trustees shall conduct a hearing on the recommendation and resolve at the conclusion of 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

the hearing to dismiss the teacher or to reject the recommendation for dismissal. 

(4) With the exception of a county superintendent, a person who recommends dismissal pursuant 

to subsection (2) may suspend the teacher from active performance of duty with pay pending the hearing 

date if the teacher's behavior or acts that led to the recommendation for dismissal are contrary to the 

welfare of the students or the effective operation of the school district. 

(5) Any teacher who has been dismissed may in writing within 10 days appeal 5tl€ft the dismissal 

to the oot1nt')' st1perintenaent. l=ollo 1A·ing st1eh appeal, a heariA§ Rltlst be sehedt1led within 10 days and held 

within ao da·,·s alter the appeal, eJwept that the period ma;• be ei(tenaed t1pen a§reement between the 

teaeher and the trnstees. If the oot1nty st1perintendent, after a hearing, deterffiines that the disffiissal by the 

trt1stees was ffiade withot1t good eause, he shall order the trustees te reinstate st1eh teaeher and to 

eoffipensate st1eh toaeher at his eontraet affiount fer the tiffie lost durin!J the 13eneling sf tho appeal under 

the guidelines set forth in 20-4-204. The teacher may appeal a decision to terminate an employment 

contract to the county superintendent if the teacher's employment is not covered by a collective bargaining 

agreement pursuant to Title 39, chapter 31. If the employment of the teacher is covered by a collective 

bargaining agreement, a tenure teacher shall appeal a decision to terminate an employment contract to an 

arbitrator." 

18 Section 7. Section 20-4-208, MCA, is amended to read: 

19 "20-4-208. Transfer from administrative position. (1) A tenure teacher or spooialist ::;erving in an 

20 administrative position may be assigned to a teaching or spooialist position with a reduction in salary when · 

21 the eoenoffiie oenditiens of tho district re-=1uire a rest1etion reduces the size of its administrative staff. The 

22 salary for the new position must be the same as the salary that the teacher or specialist would have 

23 received if the teacher or speeialist had been. continuously employed in the new position rather than in the 

24 administrative position. 

25 (2) If a board policy or a collective bargaining agreement provides seniority rights for teachers et 

26 speeialists, a district that assigns a tenure teacher or speeialist serving in an administrative position to a 

27 teaching or speoialist position shall recognize for teaehor seniority purposes the tenure teacher's et 

28 spooialist's time of service in the administrative position. 

29 (3) As used in this section, the term-; 

30 +a} "administrative position" means a position that the trustees of a district designate as 
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administrative or supervisory in nature, not including the position of district superintendent;--aoo 

2 (bl "reduetion of administrati~•e staff" is limited to reduetions neeessary eeeause of deelining 

3 enrollment or financial 0lcigenoy. 

4 141 1.'\lhen a tenure teaeAer serving in an administrative position is te be transferred unEler this 

5 seotien, tAo teaeher must be notified prior to May 1 b~• sortified letter or by personal notification for which 

6 a signoEl reeeipt must eo ebtained. The notifieation must inelude: 

7 (al a statement of the reason or reasons for tho roduotien of administrative staff; and 

8 (bl a printed oopy of this section for tho toaehor's information. 

9 (6) A tenure toaeher whe roeeivos notioe under subsoetion {4) may request in ·,vriting, within 10 

1 O says of tho notieo, a A Oaring before tho bearEl et trustees. The bearEl ef trustees shall set the hearing not 

11 less tAan 10 da~•s er mere than 20 days from receipt of the request unless both parties agree to an 

12 ei1tension. If a hearing is requested, the trustees shall: 

13 (a) conduct tho hearing to determine whether the reason or reasons for the transfer were in 

14 compliance with the provisions ef sueseetion ( 1 l; and 

1 5 (b) resolve at tho enEl of the Rearing to upheld tAe transfer er to rejeet the transfer ans return the 

16 toaeAer te the adrninistrati>.-e pesitien. 

17 lel A tenure teaehor may appeal a dooisien under this seetien te the eeunw superintendent as 

18 proviEles in 20 3 210. Tho eeunty superintendent shall eenEluet a hearing to determine whether tAe reason 

19 er reasons for the transfer wore in oemplianee with the previsiens et subseetion (11. 

20 (7) The teaehor er the trustees may appeal the determination of the eeunty superintonElent to the 

21 superintenElent of publie instruetien as provided in 20 3 107. 

22 fmill A tenure teacher who is transferred to a teaehing position under this seetion must be offered 

23 tho ne>ct eomparable administrative positien for whieh he is endersed that becemes a¥ailable in the district 

24 er speeialist may appeal a deoisien pursuant to the arbitration preeedure established in 20 4 204 WHO IS 

25 TRANSFERRED TO A TEACHING POSITION UNDER THIS SECTION MUST BE OFFERED THE NEXT 

26 COMPARABLE ADMINISTRATIVE POSITION FOR WHICH THE TENURE TEACHER IS ENDORSED THAT 

27 BECOMES AVAILABLE IN THE DISTRICT." 

28 

29 

30 

Section 8. Section 20-3-210, MCA, Is amended to read: 

"20-3-210. Controversy appeals and hearings. {1) Except for disputes arising under tho terms of 
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a collective bargaining agreement or as provided under 20-3-211, 20 4 204, or 20-4-208, the county 

2 superintendent shall hear and decide all matters of controversy arising in the county as a result of decisions 

3 of the trustees of a district in the county. ONLY A COUNTY SUPERINTENDENT WHO POSSESSES THE 

4 QUALIFICATIONS OF 20-3-20112) MAY HEAR CONTROVERSIES RELATED TO TEACHER TERMINATION. 

5 Except as provided in subsection (2), exhaustion of administrative remedies under this chapter is required 

6 prior to filing an action in district court concerning a decision of the trustees. When a13peals are made under 

7 20 4 204 relatin§ to the termination of ser11ises of a tenure teacher or under 20 4 207 relating to the 

8 dismissal of a teacher under eentraet, the eeunty su13erintendent may ap13eInt a qualified atternov at law 

9 to ast as a le§al adviser ,,,ho shall assist the su13erintendent in 13re13arin§ findin§s ef fast and cenolusiens 

1 O et law. Subsequently, either the teacher er trustees A'lay a1313eal to the su13erintendent ef 13ublie instruetien 

11 uneer the 13rovisions for a1313oal et oontreversies in this title. WHEN APPEALS ARE MADE UNDER 20-4-204 

12 RELATING TO THE TERMINATION OF SERVICES OF A TENURE TEACHER OR UNDER 20-4-207 RELATING 

13 TO THE DISMISSAL OF A TEACHER UNDER CONTRACT, THE COUNTY SUPERINTENDENT MAY APPOINT 

14 A QUALIFIED ATTORNEY TO ACT AS A LEGAL ADVISER WHO SHALL ASSIST THE SUPERINTENDENT 

15 IN PREPARING FINDINGS OF FACT AND CONCLUSIONS OF LAW. SUBSEQUENTLY, EITHER THE 

16 TEACHER OR TRUSTEES MAY APPEAL TO THE DISTRICT COURT OF THE COUNTY IN WHICH THE 

17 TEACHER WAS EMPLOYED. THE PROCEEDINGS MUST BE COMMENCED NOT LATER THAN 60 DAYS 

18 AFTER THE DATE OF THE DECISION OF THE COUNTY SUPERINTENDENT. The county superintendent shall 

19 hear and decide all controversies arising under: 

20 (a) 20-5-320 and 20-5-321 relating to the approval of out-of-district attendance agreements; or 

21 (b) 20 4 206(4); er 

22 fBtihl. any other provision of this title for which a procedure for resolving controversies is not 

23 expressly prescribed. 

24 (2) Exhaustion of administrative remedies is not a prerequisite to filing an action in district court 

25 concerning a decision of the trustees of a district in the following instances: 

26 (al a state agency has been granted primary jurisdiction over the matter; 

27 (bl the matter is governed by a specific statute; or 

28 (c) the board of trustees has acted without jurisdiction or in excess of its jurisdiction. 

29 (3) The county superintendent shall hear the appeal and take testimony in order to determine the 

30 facts related to the controversy and may administer oaths to the witnesses that testify at the hearing. The 
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county superintendent shall prepare a written transcript of the hearing proceedings. The decision on the 

2 matter of controversy that is made by the county superintendent must be based upon the facts established 

3 at the hearing. 

4 (41 +fIB EXCEPT FOR TEACHER TERMINATION CASES, THE decision of the county superintendent 

5 may be appealed to the superintendent of public instruction, and if it is appealed, the county superintendent 

6 shall supply a transcript of the hearing and any other documents entered as testimony at the hearing to the 

7 superintendent of public instruction. IN TEACHER TERMINATION CASES, AN APPEAL MAY BE FILED WITH 

8 THE DISTRICT COURT OF THE COUNTY IN WHICH THE TEACHER WAS EMPLOYED NO LATER THAN 60 

9 DAYS AFTER THE DATE OF THE DECISION OF THE COUNTY SUPERINTENDENT. IF AN APPEAL IS FILED, 

10 THE COUNTY SUPERINTENDENT SHALL PROVIDE A TRANSCRIPT OF THE HEARING AND ANY OTHER 

11 DOCUMENTS ENTERED AS TESTIMONY AT THE HEARING TO THE DISTRICT COURT. 

12 (5) Cost incurred by the office of the county superintendent must be paid from the general fund 

13 budget of the county in which the controversy is initiated." 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

Seetien 6. Seetion 20 7 466, MCA, is amended te reael: 

"20 7 4 e6. TeR1ue ef teaeheFs OF speeialists emple'fe!I b'f eeepeFath1es. / 1) Toaehers er speeialists 

who have tenure rights 1,1,'ith a distriet and ~ are omflloyed by a eooperative of whieh their district is a 

member do net lose their tenure witR tRe distriet. 

12) Nontenured teaehers or spesialists em13leyed by a eeeperati·,e ae€Juire tenure with a eeeporati ,·e 

in tho same manner as preseribeel in 20 4 203, and the provisiens of 20 <I 20<1 through 20 <I 207 .QJ_Q 

20 4 206 are a13plioable to teaehers er ssecialists empleyed by a ooof3erati110. 

(3) Tenure fer a teacher er speeialist em13leyed b•~ a oeor3erativo is ao1;1uired enly witR the 

eoeperative anel not with a member sertoel distriot of a oeeperative. 

141 For the purposes of tenure of a toaoher or S(cleoialist employed by a ooeperative, ceoperative 

contract renewals may net be used to limit tRe teaoher's or speeialist's progress te•,.,ard tenure status." 

~JEW SleCTIO~L Seetien 7. RepealeF. Sections 20 4 206 and 20 4 207, MG/\, are repealeel. 

NEW SECTION. Section 9. Saving clause. [This act] does not affect rights and duties that 

30 matured, penalties that were incurred, or proceedings that were begun before [the effective date of this 
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2 

3 

4 

5 

act]. 

NEW SECTION. Section 10. Effective date applieaeility. [This act] is effective July 1, 19977 

and applies retroaetively, within the meaning ef 1 2 1 0Q, te eentraets offered for the 1 QQ7 98 seheol vear. 

-END-
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HOUSE BILL NO. 49 

2 INTRODUCED BY COBB, ELLIS, SIMPKINS, LAWSON, WALTERS, ROSE, MASO LO, PECK, REHBEIN 

3 

4 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING MONTANA TEACHER TENURE LAWS 

5 AND CONTESTED CASE PROCEDURES; Pr,;tOVIDING H}lUr,;tE TO A TEACHEr,;t Qr,;t SPECIALIST WI-IQ 

6 COMPLETES A 180 \;VQf,7,IKl~JG DAY PFlOBATIO~JAf,7,1¥ PEFUOD O~J THE EAr,;tbfEf,7,1 OF EITHEFl Tl-IE D,,,,TE OF 

7 Tl-IE OFFEr,;t AND ACCEPTANCE OF A CONTr,;tACT FOR THE SECOND CO~JSECUTIVE YEAFl Qr,;t 

8 EMPLOYMENT O~J JU~JE ao OF THE YEAf,7,1 FOLLO\AJl~jG Tl-IE INITIAL DATE OF I-IIFlE; PROVIDl~JG Tf-lAT 

9 IF THE TEACHER OFl SPECIALIST I-IAS ~JOT SATISFAGTOFllLY COMPLETED A 180 WOFlKING DAY 

10 PFlOBATIOPJAFlY PEFllOQ BEFORE Tl-IE E~JD OF THE l~JITIAL EMPLOYME~JT GONTFlACT, TENUFlE IS 

11 PFlOVIDEQ UPO~J Tf-lE SATISFAGTOFlY GOMPLETIO~J OF Tl-IE 180 1.A/OFlKING DAY PROBATIO~JAFlY 

12 PEFllOD REMOVING JURISDICTION OF THE OFFICE OF PUBLIC INSTRUCTION TO HEAR APPEALS AND 

13 TO DECIDE DISPUTES ARISING FROM TERMINATION DECISIONS OF A SCHOOL DISTRICT NOT COVERED 

14 BY A COLLECTIVE BARGAINING AGREEMENT PURSUANT TO TITLE 39, CHAPTER 31, MCA; CLARIFYING 

15 THAT A DISTRICT MAY TERMINATE EMPLOYMENT OF A TENURE TEACHER FOR GOOD CAUSE; 

16 DEFl~Jl~JG "GOOD CAIJSE" ANO "SAME SALAFlY"; PFlOVIDING THAT THE FllGHT TO THE S/\ME SALARY 

17 MAY BE WAIVED BY MUTUAL AGREEMENT; EXTENDING THE DEADLINE FOR NOTIFICATION OF 
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HOUSE BILL NO. 49 

HB0049.04 

APPROVED BY COM ON EDUCATION 
AND CULTURAL RESOURCES 

2 INTRODUCED BY COBB, ELLIS, SIMPKINS, LAWSON, WALTERS, ROSE, MASOLO, PECK, REHBEIN 

3 

4 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING MONTANA TEACHER TENURE LAWS 

5 AND CONTESTED CASE PROCEDURES; i;>ROVIDl~IG Ti>~IURE TO A TEAGHER Oi;i Si;>EGI/\LIST \/IJHO 

6 COMPLETES/' 180 WORKING DAY i;lROBATIO~IARY i;llsRIOD 0~1 THE EARLleR OF elTHeR Tl-IE DAH m= 

7 THE OFFER /',NQ AGG!si;>TANCE! OF /'. GOPITl'll\CT FOR TME! Si>CO~ID CONSeGUTIVE YeAR OR 

8 EMi;lLOY~~E~IT ON JUNE JO OF Tl-le Ye,l\R FOLLOWING THI. INITIAL D'>Te m: HIRe; i;>ROVIDl~IG THAT 

9 IF THI. TeACHlsR OR Si;>eCII\LIST HAS NOT SATISF'>CTORILY COMi;>LHeD A 180 WORKING D/\Y 

10 PR084TION4RY PeRIOQ Bl.FOR!! Tl-Iii liNQ OF TMe l.'1JITl.'\L l!Mi;>LOYMENT CONTRACT, THIURe IS 

11 PROVIDED UPO~I Tl-le S/'.TISFACTORY COMPLETION OF THI! 180 \/\'ORKl~IG DO.¥ PROQATIO~IARY 

12 Vi:RIOD REMOVING JURISDICTION OF THE OFFICE OF PUBLIC INSTRUCTION TO HEAR APPEALS AND 

13 TO DECIDE DISPUTES ARISING FROM TERMINATION DECISIONS OF A SCHOOL DISTRICT NOT COVERED 

14 BY A COLLECTIVE BARGAINING AGREEMENT PURSUANT TO TITLE 39, CHAPTER 31, MCA; CLARIFYING 

15 THAT A DISTRICT MAY TERMINATE EMPLOYMENT OF A TENURE TEACHER FOR GOOD CAUSE; 

16 DEFINIPIG "GOOQ CAUSE" c~m "SAME SALARY"; i;>RO"IDl~IG THAT THI! RIGI-IT TO TM!! SAME SAL/\RY 

17 MAY QI. WAIVED 8¥ MUTU.<\L l\GRlieMl!~IT; EXTENDING THE DEADLINE FOR NOTIFICATION OF 

18 REELECTION OF A TEACHER OR Si;>f!CIALIST; LIMITING APPEAL OF EMPLOYMENT TERMINATION 

19 INVOLVING A TEACHER WHOSE EMPLOYMENT IS COVERED BY A COLLECTIVE BARGAINING 

20 AGREEMENT PURSUANT TO TITLE 39, CHAPTER 31, MCA, TO FINAL AND BINDING ARBITRATION; 

21 ESTABLISHING A PROCEDURE FOR ARBITRATION NOT COVERl!D QY /1. COLLeGTIVe BARGOl~IING 

22 AGRlsEMe~IT; LIMITING THE REMEDIES THAT MAY BE IMPOSED BY AN ARBITRATOR; REMOVING 

23 JURISDICTION OF A COUNTY SUPERINTENDENT TO DECIDE DISPUTES ARISING FROM A COLLECTIVE 

24 BARGAINING AGREEMENT; CLARIFYING THAT A DISTRICT MAY TERMINATE THE EMPLOYMENT OF A 

25 NONTENURE TEACHER AT THE CONCLUSION OF A SCHOOL FISCAL YEAR WITH OR WITHOUT CAUSE 

26 UPON PROPER NOTICE; CLARIFYING THAT A DISTRICT MAY DISMISS FOR GOOD CAUSE A TENURE OR 

27 NONTENURE TEACHER BEFORE THE EXPIRATION OF A CONTRACT: CLARIFYING THAT A DISTRICT MAY 

28 REDUCE THE SALARY OF A TEACHER SERVING IN AN ADMINISTRATIVE POSITION WHO IS ASSIGNED 

29 TO A TEACHING POSITION WHEN A DISTRICT REDUCES THE SIZE OF ITS ADMINISTRATIVE STAFF; 

30 AMENDING SECTIONS 20-3-107, 20-3-210, 20-4-203, 20-4-204, 20-4-205, 20-4-206, 20-4-207, AND 

\
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1 20-4-208, ANO 20 7 4 99, MCA; Ri!Pl!AllN(; aeCTIONa 20 4 206 AND 20 4 207, MCA; AND PROVIDING 

2 AN EFFECTIVE DATE AND A R!.TROACTIVI! ,4 Flf'lllCA8ILITY PROVlalO~L" 

3 

4 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

5 

6 SECTION 1. SECTION 20-3-107, MCA, IS AMENDED TO READ: 

7 "20-3-107. Controversy appeal. ( 1) The superintendent of public instruction shall decide matters 

8 of controversy when they are appealed from: 

9 (a) a decision of a county superintendent rendered under the provisions of 20-3-210, except for 

1 O a decision of a county superintendent or an arbitrator in a teacher termination case; or 

11 (b) a decision of a county transportation committee rendered under the provisions of 20-10-132. 

12 (2) The superintendent of public instruction shall make Ri& ~ decision on the basis of the transcript 

13 of the fact-finding hearing conducted by the county superintendent or county transportation committee and 

14 documents presented at the hearing. The superintendent of public instruction may require, if 1:\0 e00R'ls 

15 considered necessary, affidavits, verified statements, or sworn testimony as to the facts in issue. The 

16 decision of the superintendent of public instruction sl=\all be 1§. final, subject to the proper legal remedies in 

17 the state courts.~ The proceedings~ must be commenced no later than 60 days after the date of 

18 the decision of the superintendent of public instruction. 

1 9 (3) In order to establish a uniform method of hearing and determining matters of controversy arising 

20 under this title, the superintendent of public instruction shall prescribe and enforce rules of practice and 

21 regulations for the conduct of hearings and the determination of appeals by all school officials of the state. 

22 (4) Whenever in a contested case the superintendent of public instruction is disqualified from 

23 rendering a final decision, M the superintendent of public instruction shall appoint a l=\0arin9 hearings 

24 examiner as provided in 2-4-611 and the decision of the l=loarin9 hearings examiner constitutes the 

25 superintendent's final order except as provided in this subsection.~ The final order is subject to all the 

26 provisions of Title 2, chapter 4, relating to final agency decisions or orders, including judicial review under 

27 Title 2, chapter 4, part 7." 

Section 2. Section 20-4-203, MCA, is amended to read: 

28 

29 

30 "20-4-203. Teacher and speeialist tenure Elefini4iens wai•,<er. ( 1) fi!t Except as provided in 
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20-4-208 and sussostien 11 )Isl ef tt:lis sestien, ,,.,.t:leno1,or WHENEVER a teacher Ras soon olostad s·· tt:lo , 
2 effor and assofjtanso ef a sentrast fer tRo feurtt:1 sensosuti\•O year ef OR1flloyn,ont sy a distrist in a flOsition 

3 requiring teast:lor sortifisation 01'GOflt as a distrist SUflorintondont er SflOSialist, tt:lo toast:lor is sonsidorod to 

4 eo or sposialist worl~ina in a 0osition roauirina toasRor or saosialist sortifisatien, B1'GOl3t as a distr1st 

5 suaorintondont, is sonsiaorod te 00 tenured u0on satisfastorily son,9lotina a 180 workina say 0resationary 

6 aoriod and uaon tRo earlier of: 

7 (i) tRo sate ef tRo offer ans assoatanso ef a sontrast far tRo sosend sensosuti•,o year: or 

8 (ii) on,9loyn,ont en June 30 of tRo •,roar followina tRo initial sate of Riro. 

9 (13) If tRO toaGROF or s13osialist Ras net satisfastorily GOffl@lotod a 180 workina ea•,< 13resatienary 

1 O aorioa soforo tRo ans of tRo initial offl0lo1tn,ont sentrast, tRo teasRor er saosialist is sonsieoroa to 00 

11 tenures u13on tRo satisfastory son,plotion of tRe prebationary 0orioa. 

12 (2) lan,9leymont for loss tRan 30 sensosuti\•o workina ea,•s may net so sountoe as 13art of tRo 

1 3 minin,um 180 day roauiron,ont. 

14 (3) Prior te rosoiving tonuro, tRo om0lo,1n,ont rolatiensRiB eotwoon a eoard ef tnistoos and a 

15 toasRor or s0osialist n,ay so tern,inatod at an11 time ey oitROF 0arty witl:1 er witReut aood sauso. 0. toast:lor 

16 or seesialist torn,inatod durinEJ tl:lo eresatienary porioa may not aursuo an astion aaainst tRo sshool distrist 

17 under tho 0re><isions ef Title 39. shaptor 21 0art Q . .0. ssReel distrist ma;' not 00 sempolloa te areitrato a 

18 ario\•anso under 27 ii 11 ii e><or a toasRor or saosialist termination aurinfj tRO 0ro0ationary 0oriod. 

19 (4) Upen rosoivina tOAUFO, a toaGROr or spesialist is sonsidorod to BO HAS BEEN ELECTED BY THE 

20 OFFER AND ACCEPTANCE OF A CONTRACT FOR THE FOURTH CONSECUTIVE YEAR OF EMPLOYMENT 

21 BY A DISTRICT IN A POSITION REQUIRING TEACHER CERTIFICATION EXCEPT AS A DISTRICT 

22 SUPERINTENDENT OR SPECIALIST, THE TEACHER IS CONSIDERED TO BE reelected from year to year 

23 tRoroaftor as a tenure teacher or sposialist at the same salary and in the same or a comparable position of 

24 employment as that provided by the last 0)100utoa last-executed contract with the teacher er s0osialist 

25 unless the trustees resolve by majority vote of their membership to terminate the services of the teacher 

26 or s9osialist in accordance with the provisions of 20-4-204. 

27 ~ The tenure of a teacher or s9osialist with a district may not be impaired upon termination 

28 of services of the teacher er sposialist if the following conditions exist: 

29 (a) the tenure teacher er sposialist is terminated because the financial condition of the district 

30 requires a reduction in the number of teachers or s0osialists employed; and 

\
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(b) continued employment rights are provided for in a collectively bargained contract of the district. 

2 @(3) Upon receiving tenure, the employment of a teacher er ssesialist may be terminated for good 

3 £fil!.§.e..,. 

4 17) Tl'le rigl:it tei tl'le S§!me salary ma,, ea waivea ey mu..ial a9reel'l'\0F1t b0tw0eF1 tt:le aistrist aF1d the 

5 teasl'ler er ssesialisl or, if tl'le teaql'ler er ssosialist is a memeer of a bargainiF1g unit, ey tl'le teaol'lor's or 

6 ssosialist's 011slusive resresentative. 

7 (8) As usea in tl'lis S§!Gtien, tl'le fell0 1\ling aefinitions a@al1,: 

8 (al "Good sause" meaRs roasenal;lle, jee rel2ted grol;lnas fer aismissal tl'lat are easoa on failure to 

9 satis£aotorily serferrn job a1;1tios, disruatien of a ssl'lool aistrist's 0aerati0F1 1 or an•,c otl'lor legitimate susiness 

10 reasen, 

11 (e) "Same salary" rnoans tl:je salary paia ta a toasl'ler or saesialist fer sori,ises sr0\1iaoa au ring tl'lo 

12 sreuious ssl'leel year, e11slusing fringe eenefits. e11tra auty, or aR 011tonaea year sontrast." 

13 

14 Section 3. Section 20-4-204, MCA, is amended to read: 

15 "20-4-204. Termination of tenure teacher er seeqialist services. ( 1) (a) The following persons may 

16 make a recommendation in writing to the trustees of the district for termination of the services of a tenure 

1 7 teacher er saesialist: 

18 (i) a district superintendent; 

19 (ii) in a district without a district superintendent, a principal; 

20 (iii) in a district without a district superintendent or a principal, the county superintendent or a 

21 trustee of the district. 

22 (b) The recommendation must state clearly and explicitly the specific reason or reasons leading to 

23 the recommendation for termination. 

24 (2) Whenever the trustees of a district receive a recommendation for termination, the trustees shall, 

25 eeforo Ma1f 1 ef tho 011rr0Rt ssl:leel fissal year, notify the teacher er saesialist of the recommendation for 

26 termination and of the teacher's er ssesialist's right to a hearing on the recommendation. The notification 

27 must be delivered by certified letter or by personal notification for which a signed receipt is returned. The 

28 notification must include: 

29 la) the statement of the reason or reasons that led to the recommendation for termination; and 

30 (bl a printed copy· of this section for the teacher's er saesialist information. 
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1 (3) The teacher or seosialist may, in writing, waive the right to a hearing. Unless the teacher Gf 

2 seosialist waives the right to a hearing, the trustees shall set a hearing date, giving consideration to the 

3 convenience of the teacher or seesialist, not less than 10 days or more than 20 days from receipt of the 

4 notice of recommendation for termination. 

5 (4) The trustees shall: 

6 (a) conduct the hearing on the recommendation at a regularly scheduled or special meeting of the 

7 board of trustees and in accordance with 2-3-203; and 

8 (b) resolve at the conclusion of the hearing to terminate the teacher or seesialist or to reject the 

9 recommendation for termination. 

10 15) The tenure teacher er seesialist may appeal a decision to terminate an employment contract 

11 to tl:le sounty suporintenElent ,...,ho R1ay appoint a eiualifioEl attorney at law as legal ae•,iser wl:lo sl:lall assist 

12 tho suporintonElent in preparing finElings of fast anEI senslusions of law THE COUNTY SUPERINTENDENT 

13 IF THE TEACHER'S EMPLOYMENT IS NOT COVERED BY A COLLECTIVE BARGAINING AGREEMENT 

14 PURSUANT TO TITLE 39, CHAPTER 31, WHO MAY APPOINT A QUALIFIED ATTORNEY AS A LEGAL 

15 ADVISER WHO SHALL ASSIST THE SUPERINTENDENT IN PREPARING FINDINGS OF FACT AND 

16 CONCLUSIONS OF LAW. IF THE EMPLOYMENT OF THE TEACHER IS COVERED BY A COLLECTIVE 

17 BARGAINING AGREEMENT PURSUANT TO TITLE 39, CHAPTER 31, A TENURE TEACHER SHALL APPEAL 

18 A DECISION TO TERMINATE AN EMPLOYMENT CONTRACT TO an arbitrator agreed upon by the district 

19 and the toashor or seosialist or, if the teasher or seesialist is roeresenteEI lw a laeor oraani;rntion, b~• the 

20 teacher's er seosialist's exclusive representative. If a toasher or seeoialist is not a R10R1bor of a earaainin§ 

21 unit or if the exclusive representative has declined to represent the teacher or seosialist, the teacher Gf 

22 saesialist or the district may request that the board of personnel appeals provide a list of arbitrators from 

23 which the teacher er seesialist and the district shall, after the toss of a coin to determine the order of 

24 striking, alternately strike names from the list until one arbitrator is selected and appointed. By mutual 

25 agreement between the parties, the county superintendent of schools may be appointed as the arbitrator. 

26 (6) IN A TERMINATION INVOLVING A TEACHER WHOSE EMPLOYMENT IS NOT COVERED BY A 

27 COLLECTIVE BARGAINING AGREEMENT PURSUANT TO TITLE 39, CHAPTER 31, EITHER THE TEACHER 

28 OR THE TRUSTEES MAY APPEAL TO THE DISTRICT COURT OF THE COUNTY IN WHICH THE TEACHER 

29 WAS EMPLOYED. THE PROCEEDINGS MUST BE COMMENCED NO LATER THAN 60 DAYS AFTER THE 

30 DATE OF THE DECISION OF THE COUNTY SUPERINTENDENT. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

(e) SullseE!UORtlv, either tho toashor or tho trustees FRa•f appeal to tho superiRtomloRt ef puelis 

iRStrustieR umlor tho pro~·isieR fer tt:le appeal of soRtrovorsios iR tt:iis title. 

@(71 A IN A TERMINATION INVOLVING A TEACHER WHOSE EMPLOYMENT IS COVERED BY A 

COLLECTIVE BARGAINING AGREEMENT PURSUANT TO TITLE 39, CHAPTER 31. A request for arbitration 

must be made within 20 days from the date of termination unless an alternative time period is provided by 

the terms of a collective bargaining agreement. 

ffi(8l The decision of the arbitrator is final and binding. Each party shall pay one-half of an 

arbitrator's charges unless a different cost allocation arrangement is agreed upon by the parties. 

@(9) An arbitrator may order a school district to reinstate a teacher er s0osialist who has been 

terminated without good cause and to provide compensation, with interest, to a teacher er s0eoialist for 

lost wages and fringe benefits from the date of termination to the date that the teacher er s0esialist is 

offered reinstatement to the same or a comparable position. Interim earnings. including the amount that 

the teacher er SflBSialist could have earned with reasonable diligence, must be deducted from the amount 

awarded for lost wages. Before interim earnings are deducted from lost wages, reasonable amounts spent 

by a teacher er s0osialist in searching for, obtaining, or relocating to new employment must be deducted 

from interim earnings. 

@( 1 OJ Except as provided in this section, an arbitrator may not order a school district to provide 

compensation for punitive damages, pain and suffering, emotional distress, compensatory damages. 

attorney fees. or any other form of damages. 

B-QH 111 Upon submission of the termination decision to an arbitrator. the teacher or saesialist or 

the teacher's er S@osialist's exclusive representative may not file an action against the district for 

reinstatement or compensation of lost wages and fringe benefits. 

t:H-H 12) As used in this section, the following definitions apply: 

(al "Fringe benefits" means the value of any employer-paid vacation leave. sick leave, medical 

insurance plan, disability or life insurance plan, or pension benefit in effect on the date of termination. 

(b) "Lost wages" means the gross amount of wages that would have been reported to the internal 

revenue service on Form W-2 and includes any compensation deferred at the option of the employee." 

Section 4. Section 20-4-205, MCA, is amended to read: 

"20-4-205. Notification of tfHIYf6 teacher er seoeialist reelection -- acceptance. ( 1) The trustees 
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1 shall provide written notice by M.i>,<-4 June 1 to all~ teachers or spasialists who have been reelected. 

2 Any ~ teacher or saasialist who does not receive notice of reelection or termination shall bo lli 

3 automatically reelected for the ensuing school fiscal year. 

4 (2) Any ~ teacher or saasialist who receives nottfication of ffi6 reelection for the ensuing 

5 school fiscal year shall provide the trustees with ffi6 written acceptance of the conditions of &;;GI. the 

6 reelection within 20 days after the receipt of the notice of reelection, and failure to se notify the trustees 

7 within 20 days shall aonstit.1ta constitutes conclusive evidence of ffi6 the teacher's or spasialist's 

8 nonacceptance of the tendered position." 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

SECTION 5. SECTION 20-4-206, MCA, IS AMENDED TO READ: 

"20-4-206. Notification of nontenure teacher reelection -- acceptance -- termination and statement 

ef reasen. (1) The trustees shall provide written notice by May June 1 to all nontenura toashers who ha><a 

each nontenure teacher employed by the district regarding whether the nontenure teacher has been 

reelected for the ensuing school fiscal year. A nontanura teacher who does not receive written notice of 

reelection or termination is automatically reelected for the ensuing school fiscal year. 

(2) /\ nontenura nontenure teacher who receives notification of ffi6 reelection for the ensuing school 

fiscal year shall provide the trustees with ffi6 written acceptance of the conditions of reelection within 20 

days after the receipt of the notice of reelection. Failure to &0 notify the trustees within 20 days 11'18',' bo 

sonsidarod constitutes conclusive evidence of the nontenure teacher's nonacceptance of the tendered 

position. 

(3) Subject to the June 1 notice requirements in this section, the trustees may nonrenew the 

employment of a nontenure teacher at the conclusion of the school fiscal year with or without 

cause. When the trustees notify a nentenure teaaher of terminatian, the teaaher fl'IB',' within 10 days after 

reaeipt of the notioa make i,witten reE11:1est of tho trustees for a statefl'lent in writin!l of tho reasons for 

torfl'lination of efflplovment VVithin 10 da)'S aHer reaeipt of the req1:1est, the trustees shall furnish to tho 

teashor a true statement of reasons for terfflinatien. 

(4) If a nontenwre teasher belie~1es the reasons pre><ided b'f the trustees are not tnm, the teasher 

11'18',' req1:1est in writiR!l 11,1ithin 10 da'J'S of reseipt 0f tho statomeAt et roas0ns that the seunt·,• s1:119erintendont 

h0ld a hoarin!J in ass0rdanse witl=I 20 3 210 te determine whether tl=le reasons are true. A. hoarin!J m1:1st be 

sshed1:1lod witl:lin 10 da•ts and l:leld within 4 6 da'fS after reaeipt of tl:le FOE!UOst, eiwept that the perioa fl'IB',' 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

be elCtondod upon a§rooFRont sotwoon the trnsteos anEI tho teaoher. Tho surElon of woof that tho reasons 

aro not tnlB rests tA<ith the toasher, anEI tho showin§ FRUSt se EleFRonstratoEI by sloar anEI somrinsin§ 

e.,riaense. 

(e} If, after a hearin§, the so1e1nty SYl'JBrintenElont EleterFRines that tl=lo reasons are not trne, the 

ooynty SUl'JBFintenElent si=lall oreer tho trYstoos te offer the toashor a GEmtrast for tho onsYin§ sshoel fissal 

-v-ear-, 

(€ll Tho l'JrOYisions of tl=lis sostion de not apply te eases in 'A1hish a nontenYro teashor is torFRinateEI 

when ti=lo finansial sonElition of tho sshool distrist reei1e1ires a roElustion in tho nYFRbor of toashors eFRplo~•eEI 

ans tho reason fer the terFRination is to roauso tho nuFRbor of teashors oFRployoEI." 

SECTION 6. SECTION 20-4-207, MCA, IS AMENDED TO READ: 

"20-4-207. Dismissal of teacher under contract. (1) The trustees of any district may dismiss a 

13 teacher before the expiration of J:\is the teacher's employment contract for iFRFRorality, ynfitnoss, 

14 insoFRpotonse, or violation ef the aaoptoa polisies of sush trnsteos good cause. 

15 (2) (a} The following persons may recommend the dismissal of a teacher for cause under 

16 subsection ( 1): 

17 (i} a district superintendent; 

18 (ii) in a district without a district superintendent, a principal; or 

19 (iii) in a district without a district superintendent or a principal, the county superintendent or a 

20 trustee of the district. 

21 (bl A person listed in subsection (2)(a} who recommends dismissal of a teacher shall give notice 

22 of the recommendation in writing to each trustee of the district and to the teacher. 

23 (cl The notice must state the specific instances of behavior or acts that led to the recommendation 

24 for dismissal. 

25 (3) (al Whenever the trustees of any district receive a recommendation for dismissal, the trustees 

26 shall notify the teacher of J:\is the right to a hearing before the trustees either by certified letter or by 

27 personal notification for which a signed receipt must be returned. The teacher may in writing waive the 

28 right to a hearing. Unless the teacher waives the right to a hearing, the teacher and trustees shall agree on 

29 a hearing date not less than 5 days or more than 20 days from the notice of intent to recommend dismissal. 

30 (b) The trustees shall conduct a hearing on the recommendation and resolve at the conclusion of 
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1 the hearing to dismiss the teacher or to reject the recommendation for dismissal. 

2 (4) With the exception of a county superintendent, a person who recommends dismissal pursuant 

3 to subsection 12) may suspend the teacher from active performance of duty with pay pending the hearing 

4 date if the teacher's behavior or acts that led to the recommendation for dismissal are contrary to the 

5 welfare of the students or the effective operation of the school district. 

6 (5) Any teacher who has been dismissed may in writing within 10 days appeal~ the dismissal 

7 to the oenmty s1,1p0riRt0RetoRt. FellowiRg st1oh appeal, a l:loariRg R1t1st ea ssl:l0elt1l0el ',YithiR 1 Q savs aRs hels 

8 •,yitl:liR 3Q says after tl:lo appeal, a>«sapt that tho parias FAay so a>«taRsos t1JC18R agrooFAORt eetwooR tl:lo 

9 teast:ier aRs tl:la trnsteos. If tt'la ammtv s1,1p0riRtoRsont, after a Rearing, s0t0rR1in0s tl:lat the sisFA1ssal ey tho 

10 m,1sto0s was FAaae Y,1ith01,1t !JOOS oa1,1so, ho shall ors or tho trnstoes to FBiRstato s1,1oh teashor aRs to 

11 soFAponsate s1,10t'l toasher at his 00Rtraot aFA01,1nt for tho tiFAa lost s1,1FiR9 tt:io poReliRg of tho aJ;1poal under 

12 the guidelines set forth in 20-4-204. The teacher may appeal a decision to terminate an employment 

13 contract to the county superintendent if the teacher's employment is not covered by a collective bargaining 

14 agreement ·pursuant to Title 39, chapter 31. If the employment of the teacher is covered by a collective 

1 5 bargaining agreement, a ~ teacher shall appeal a decision to terminate an employment contract to an 

16 arbitrator." 

17 

18 Section 7. Section 20-4-208, MCA, is amended to read: 

19 "20-4-208. Transfer from administrative position. 11) A tenure teacher BF S@00ialist 5erving in an 

20 administrative position may be assigned to a teaching or spoaialist position with a reduction in salary when 

21 the oooReFAio sBRelitions of tho district roei1,1irn a FoEl1,1otieR reduces the size of its administrative staff. The 

22 salary for the new position must be the same as the salary that the teacher BF speoialist would have 

23 received if the teacher or sposialist had been continuously employed in the new position rather than in the 

24 administrative position. 

25 12) If a board policy or a collective bargaining agreement provides seniority rights for teachers Bf 

26 spooialists, a district that assigns a tenure teacher OF seosialist serving in an administrative position to a 

27 teaching or seooialist position shall recognize for taaol:lor seniority purposes the tenure teacher's Bf 

28 seooialist's time of service in the administrative position. 

29 (3) As used in this section, the term. 

30 ./al, "administrative position" means a position that the trustees of a district designate as 
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administrative or supervisory in nature, not including the position of district superintendent.;-..aAG 

2 (b) "redustien ef administrati><e staff' is limitea te rea1,1stiens nesessarv l::Jesa1o1se ef deslinin!l 

3 enrellment er finaAsial exi!Jensy. 

4 141 When a tenure teaoher seri,in9 in an aarninistrative j;IBSitien is te be transferrea 1,1nd0r this 

5 sestien, the teasl::ier must be netified j;lrier te Ma•r 1 by sertifies letter or bv personal netifisation for '"<hi.sh 

6 a si!jnea reseilc)t nrnst be obtainea. The notifisation must inoluse: 

7 la) a staten:ient ef tl:lo reason or reasens for tl::ie rea1,1stion of adn:iinistrative staff; ana 

8 (bl a f!Fintea sopy ef tl::iis sestien fer the teaol:ler's inferFl'!ation. 

9 (Iii /1. tenure teasl:ler wl::ie resoi,1es netioe 1,1nder subsestien (4) nrnv reeiuost in •,witin€J, witl::iin 10 

1 o davs of tl::ie notise, a l:learin!l befere the boara et trnstees. The boars ef trustees sl:lall set tl::ie hearing net 

11 less thaA 1 O aavs er Fl'!Bre than :10 aa•ts from reseiflt ef the reeiuest 1,1nless both parties agree to an 

12 extensien. If a hearing is requested, the trustees sl::iall: 

13 (al send1,1st the hearing to determine whetl:ler the reasen er reasens fer the transfer were in 

14 soFl'!fllianse witl::i the flFB><isiens et subseotien ( 1 ); and 

15 (bl resolve at the eAEi ef the hearing te lclflhold tl:le trar1Gfer er to rejeot the transfer ana ret1,1rn the 

16 teasher te the aaFAinistrative flBSitien. 

· 17 le) /' tenure teashor n:iay apfleal a aeoision unser this seotion to the se1c1nty suflerintensent as 

18 pro'"iaea in 20 J 210. Tl:le oeunty Slclflerintendent shall oendust a l::iearing te detern:iine whether the reasen 

19 er reasens ier tl:le transfer were in sernj;llianse with the j;IFBvisiens ef sul::JsestieA ( 1). 

20 (7) Tho toao"1er er tlclo tr1,1st0os ma•r Bl"!leal t"1e aotormination of the oeunty SU!"erintenaent te the 

21 superintenaent ef flUblis instrnstien as 13ro.,ided in 20 J 107. 

22 OOHi A tenure teacher who is transferres to a teashin9 13esitioA 1,maer tl::iis sestien rn1,1st be eflerea 

23 the ne1Et oem!"arable adFl'linistrati 11e positien fer wl::iish he is enElersea that beseFl'!es available iR the distriet 

24 or s12eoialist may amrnal a aesision 12urs1c1ant te the arbitratien @reoedure establishes in 20 4 204 WHO IS 

25 TRANSFERRED TO A TEACHING POSITION UNDER THIS SECTION MUST BE OFFERED THE NEXT 

26 COMPARABLE ADMINISTRATIVE POSITION FOR WHICH THE TENURE TEACHER IS ENDORSED THAT 

27 BECOMES AVAILABLE IN THE DISTRICT." 

28 

29 

30 

Section 8. Section 20-3-210, MCA, is amended to read: 

"20-3-210. Controversy appeals and hearings. (1) Except for disputes arising under the terms of 
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a collective bargaining agreement or as provided under 20-3-211 7 20 4 204 1 or 20-4-208, the county 

2 superintendent shall hear and decide all matters of controversy arising in the county as a result of decisions 

3 of the trustees of a district in the county. ONLY A COUNTY SUPERINTENDENT WHO POSSESSES THE 

4 QUALIFICATIONS OF 20-3-201 (2) MAY HEAR CONTROVERSIES RELATED TO TEACHER TERMINATION. 

5 Except as provided in subsection 12), exhaustion of administrative remedies under this chapter is required 

6 prior to filing an action in district court concerning a decision of the trustees. "''l=len appeals are made under 

7 20 4 204 relatin9 te the termination of ser> rises at a tenure teashar er under 20 4 207 ralatin9 to tho 

8 dismissal at a teaGher under saRtrast, tho souRty superinteRdent mav appoint a E!Ualified attornev at lal'I 

9 to ast as a le9al ad•,iser who shall assist the st:AperinteRdent in preparin9 fineiR9s of fast and oonolusians 

10 af lao,r. St:Al:lseEluently, either the teaoher or trt:Astees ma',' appeal to the st:Aperintendent af pt:Aelis instrustion 

11 uneer the pro¥isioRs for appeal Bf seRtra>«ersies in this title. WHEN APPEALS ARE MADE UNDER 20-4-204 

12 RELATING TO THE TERMINATION OF SERVICES OF A TENURE TEACHER OR UNDER 20-4-207 RELATING 

13 TO THE DISMISSAL OF A TEACHER UNDER CONTRACT, THE COUNTY SUPERINTENDENT MAY APPOINT 

14 A QUALIFIED ATTORNEY TO ACT AS A LEGAL ADVISER WHO SHALL ASSIST THE SUPERINTENDENT 

15 IN PREPARING FINDINGS OF FACT AND CONCLUSIONS OF LAW. SUBSEQUENTLY, EITHER THE 

16 TEACHER OR TRUSTEES MAY APPEAL TO THE DISTRICT COURT OF THE COUNTY IN WHICH THE 

17 TEACHER WAS EMPLOYED. THE PROCEEDINGS MUST BE COMMENCED NOT LATER THAN 60 DAYS 

18 AFTER THE DATE OF THE DECISION OF THE COUNTY SUPERINTENDENT. The county superintendent shall 

19 hear and decide all controversies arising under: 

20 la) 20-5-320 and 20-5-321 relating to the approval of out-of-district attendance agreements; or 

21 (e) 20 4 206(41; er 

22 {G},llil any other provision of this title for which a procedure for resolving controversies is not 

23 expressly prescribed. 

24 12) Exhaustion of administrative remedies is not a prerequisite to filing an action in district court 

25 concerning a decision of the trustees of a district in the following instances: 

26 (a) a state agency has been granted primary jurisdiction over the matter; 

27 (b) the matter is governed by a specific statute; or 

28 le) the board of trustees has acted without jurisdiction or in excess of its jurisdiction. 

29 13) The county superintendent shall hear the appeal and take testimony in order to determine the 

30 facts related to the controversy and may administer oaths to the witnesses that testify at the hearing. The 
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county superintendent shall prepare a written transcript of the hearing proceedings. The decision on the 

2 matter of controversy that is made by the county superintendent must be based upon the facts established 

3 at the hearing. 

4 14) +M EXCEPT FOR TEACHER TERMINATION CASES, THE decision of the county superintendent 

5 may be appealed to the superintendent of public instruction, and if it is appealed, the county superintendent 

6 shall supply a transcript of the hearing and any other documents entered as testimony at the hearing to the 

7 superintendent of public instruction. IN TEACHER TERMINATION CASES, AN APPEAL MAY BE FILED WITH 

8 THE DISTRICT COURT OF THE COUNTY IN WHICH THE TEACHER WAS EMPLOYED NO LATER THAN 60 

9 DAYS AFTER THE DATE OF THE DECISION OF THE COUNTY SUPERINTENDENT. IFAN APPEAL IS FILED, 

10 THE COUNTY SUPERINTENDENT SHALL PROVIDE A TRANSCRIPT OF THE HEARING AND ANY OTHER 

11 DOCUMENTS ENTERED AS TESTIMONY AT THE HEARING TO THE DISTRICT COURT. 

12 15) Cost incurred by the office of the county superintendent must be paid from the general fund 

13 budget of the county in which the controversy is initiated." 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

&eotioR fi. SestieR :w 7 41ie, MC/\, is amo1=1eleel te Feael: 

"20 7 41ifi, ToRYF8 et toaoheFS e, epeeialieto emple•,•ed b'J' oeepe,ati\fee. ( 1) Teasl=iers er saesialists 

wl=ie l=iaue te1=11,1re rigl=its witl=i a distrist aRel ~ are orRple)'ed 01r a seeperati><e ef ..,,l=iiol=i their distrist is a 

meF!'l0er de Rot lose tl=ieir to1=11,1re witl=i tl=ie distrist. 

(2) N0Rten1,1rod teaol;iers or saooialists OFl'lplo•(ed e•,· a sooporati>;o aOE!Yire temire with a sooperative 

in Hie saFRo FRBARBr as pressrieeel in 20 4 2Q3, anel tho pre,•isioRs of 2Q 4 2Q4 thro1,191:i 20 4 207 fillli 

20 4 206 are applisablo to teaol=iors er saesialists eFl'lpleyoel by a sooperative. 

(3) Ton1,1ro for a toasl;ior er s11esialist eFl'lployeel B)' a sooperati 11e is B6E!llired only with the 

sooporati•;e anel net witl=i a Fl'leF!'leer sshool distrist of a sooporati>•o. 

(4) F'or tho p1,1rpeses of ton1,1ro of a teasl=ior or saeoialist erRple1•ed 8'( a seeperative, sooperative 

sentrast renewals Fl'lG'( not be 1,1seEI to liFl'lit the teasher's er saesialist's progress toward ten1,1re stat1,1s." 

~H!!W SeCTION. &ootion 7, Repealer. Sestiens 20 4 20e and 20 4 207, MCA, are repealeEI. 

29 NEW SECTION. Section 9. Saving clause. [This act] does not affect rights and duties that 

30 matured, penalties that were incurred, or proceedings that were begun before [the effective date of this 
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1 act]. 

2 

3 NEW SECTION. Section 10. Effective date applieallility. [This act] is effective July 1, 1997, 

4 ans a~~lies reHeasfr,•el)', wiH=iin Hie R=10anin!l ef 1 2 1 OQ, te sentrasts eUered ;er the 1 QQ7 Q8 ssheel year. 

5 -END-

~
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20-4-208, AND 20 7 4 60, MCA; RePeALING GeCTIO~IG 20 4 206 AM) 20 4 207, MC/\; AND PROVIDING 

2 AN EFFECTIVE DATE .'\~HJ /\ ReTROACTIVe APPLIC/'.BILITY PROVISION." 

3 

4 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

5 

SECTION 1. SECTION 20-3-107, MCA, IS AMENDED TO READ: 6 

7 "20-3-107. Controversy appeal. (1) The superintendent of public instruction shall decide matters 

8 of controversy when they are appealed from: 

9 (a) a decision of a county superintendent rendered under the provisions of 20-3-210, except tor 

10 a decision of a county superintendent or an arbitrator in a teacher termination case; or 

11 (b) a decision of a county transportation committee rendered under the provisions of 20-10- 1 32. 

12 (2) The superintendent of public instruction shall make l=\i5 2 decision on the basis of the transcript 

13 of the fact-finding hearing conducted by the county superintendent or county transportation committee and 

14 documents presented at the hearing. The superintendent of public instruction may require, if ha deems 

15 considered necessary, affidavits, verified statements, or sworn testimony as to the facts in issue. The 

16 decision of the superintendent of public instruction shall be!.§. final, subject to the proper legal remedies in 

17 the state courts. SOOR The proceedings 6flall must be commenced no later than 60 days after the date of 

18 the decision of the superintendent of public instruction. 

19 (3) In order to establish a uniform method of hearing and determining matters of controversy arising 

20 under this title, the superintendent of public instruction shall prescribe and enforce rules of practice and 

21 regulations for the conduct of hearings and the determination of appeals by all school officials of the state. 

22 (4) Whenever in a contested case the superintendent of public instruction is disqualified from 

23 rendering a final decision, Re the superintendent of public instruction shall appoint a hearing hearings 

24 examiner as provided in 2-4-611 and the decision of the hearing hearings examiner constitutes the 

25 superintendent's final order except as provided in this subsection. SOOR The final order is subject to all the 

26 provisions of Title 2, chapter 4, relating to final agency decisions or orders, including judicial review under 

27 Title 2, chapter 4, part 7." 

Section 2. Section 20-4-203, MCA, is amended to read: 

28 

29 

30 "20-4-203. Teacher aAEI s9esialist tenure delinitiens wai 1,or. ( 1) jfil Except as provided in 

Legislative 
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HOUSE BILL NO. 49 

2 INTRODUCED BY ELLIS, COBB, SIMPKINS, LAWSON, WALTERS, ROSE, MASOLO, PECK, REHBEIN 

3 

4 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING MONTANA TEACHER TENURE LAWS 

5 AND CONTESTED CASE PROCEDURES; PROVIOIW;, TENURE TO A TEACHER OR SPECIALIST WHO 

6 COMPLETl:S I\ 180 WORKING DAY PROBATIO~JARY PERIOD O~J THE EARLIER oi; EITHER THE DATE OF 

7 Tl=IE OfFER /\~JD t'CCEPTA~JCE oi; A CONTRACT /;'QR THE SeGO~JD CONSECUTIVE Ye/>R OR 

8 eMPLOYHe~JT O~J JUNe 30 oi; THe Ye/\R /;'OLLOWING Tl=le l~UTIAL D,A,Te oi; l=IIRE; PROVIDING Tl=I/\T 

9 1i; THE Te,A,GHER OR SPECI.A.LIST H.A S NOT S/\TIS/;'/\GTORILY COM?LeTEO /\ 180 \I\IORKl~JG DAY 

10 PROB/1TIONARY PERIGO Be/;'ORE THE HJO OF THE INITIAL EMPLOYMHJT CONTRACT, THJURe IS 

11 PROVIOEO UPO~J THE SATISFACTORY COMPLETION oi; THe 180 VV'ORKING 00.Y PROBATIO~JARY 

12 PERIOD REMOVING JURISDICTION OF THE OFFICE OF PUBLIC INSTRUCTION TO HEAR APPEALS AND 

13 TO DECIDE DISPUTES ARISING FROM TERMINATION DECISIONS OF A SCHOOL DISTRICT NOT COVERED 

14 BY A COLLECTIVE BARGAINING AGREEMENT PURSUANT TO TITLE 39, CHAPTER 31, MCA; CLARIFYING 

15 THAT A DISTRICT MAY TERMINATE EMPLOYMENT OF A TENURE TEACHER FOR GOOD CAUSE; 

16 DHl~JING "GOOD GAUSE" />.ND "SAME SALJ\RY"; PROVIDING THAT THE RIGHT TO Tl=IE SAMe SAL/\RY 

17 MAY Be \/!/..A IVED BY MUTU.A L AGREEMENT; EXTENDING THE DEADLINE FOR NOTIFICATION OF 

18 REELECTION OF A TEACHER OR SPeGI.A LIST; LIMITING APPEAL OF EMPLOYMENT TERMINATION 

19 INVOLVING A TEACHER WHOSE EMPLOYMENT IS COVERED BY A COLLECTIVE BARGAINING 

20 AGREEMENT PURSUANT TO TITLE 39, CHAPTER 31, MCA, TO FINAL AND BINDING ARBITRATION; 

21 ESTABLISHING A PROCEDURE FOR ARBITRATION NOT COVERED BY A GOLLeGTIVE BARGAINING 

22 AGReE~4ENT; LIMITING THE REMEDIES THAT MAY BE IMPOSED BY AN ARBITRATOR; REMOVING 

23 JURISDICTION OF A COUNTY SUPERINTENDENT TO DECIDE DISPUTES ARISING FROM A COLLECTIVE 

24 BARGAINING AGREEMENT; CLARIFYING THAT A DISTRICT MAY TERMINATE THE EMPLOYMENT OF A 

25 NONTENURE TEACHER AT THE CONCLUSION OF A SCHOOL FISCAL YEAR WITH OR WITHOUT CAUSE 

26 UPON PROPER NOTICE; CLARIFYING THAT A DISTRICT MAY DISMISS FOR GOOD CAUSE A TENURE OR 

27 NONTENURE TEACHER BEFORE THE EXPIRATION OFA CONTRACT; CLARIFYING THAT A DISTRICT MAY 

28 REDUCE THE SALARY OF A TEACHER SERVING IN AN ADMINISTRATIVE POSITION WHO IS ASSIGNED 

29 TO A TEACHING POSITION WHEN A DISTRICT REDUCES THE SIZE OF ITS ADMINISTRATIVE STAFF· 

30 AMENDING SECTIONS 20-3-107, 20-3-210, 20-4-203, 20-4-204, 20-4-205, 20-4-206, 20-4-207, AND 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

20-4-208 amJ subsostion (1 )lb) of this sostion, whonovor WHENEVER a teacher has boon olosted by the 

offer and asso13tance of a contract for tho fourth consocuti"O ','oar of om13loyment by a district in a 13osition 

requiring toachor certification oxco13t as a district su13orintondont or s13ocialist, tho toashor is sonsidorod to 

ee or sposialist working in a position roguiring toashor or sposialist certification, except as a dismct 

superintensont, is sonsisoros to bo tenured upon satisfactorily somplotin§ a 180 working day probationary 

period and upon tho earlier of: 

(il tho date of tho offer and acceptance of a sontract for tho sosond consosuti"0 yoar; or 

(ii) omplo•,,mont on Juno 30 of tho year following tho initial dato of hiro. 

(a) If tho toashor or sposialist has not satisfactorily somplotod a 180 working say proeationary 

period before tho ond of tho initial omploymont sontract, tho toashor or specialist is sonsisorod to 00 

tonurod upon tho satisfastory somplotion of tho probationary poriod. 

(21 t:mploymont for loss than 30 sonsosutivo working E'iays ma,' not bo sountod as part of tho 

minimum 180 sa11 roauiromont. 

13) Prior to rocoivina tonuro, tho omploymont relationship between a eoars of trustoos ans a 

toachor or specialist may bo terminated at any timo b•,· oithor party ¥<ith or without §Ood oauso. A toaohor 

or spooialist terminates surin§ tho probationary porios may not pursuo an action aaainst tho sohool distriot 

under tho pro,,isions of Title 39, chapter 2, part 9. A sohool district may not bo compollos to arbitrate a 

griovanco unsor 27 e 11 e over a toacher or specialist termination suring tho probationaP{ period. 

(4) Upon rocoi 11ing tonuro, a toaci=lor or specialist is considorod to be HAS BEEN ELECTED BY THE 

OFFER AND ACCEPTANCE OF A CONTRACT FOR THE FOURTH CONSECUTIVE YEAR OF EMPLOYMENT 

BY A DISTRICT IN A POSITION REQUIRING TEACHER CERTIFICATION EXCEPT AS A DISTRICT 

SUPERINTENDENT OR SPECIALIST, THE TEACHER IS CONSIDERED TO BE reelected from year to year 

thoroafter as a tenure teacher or specialist at the same salary and in the same or a comparable position of 

employment as that provided by the last oxeouted last-executed contract with the teacher or specialist 

unless the trustees resolve by majority vote of their membership to terminate the services of the teacher 

or specialist in accordance with the provisions of 20-4-204. 

~ The tenure of a teacher or specialist with a district may not be impaired upon termination 

of services of the teacher or specialist if the following conditions exist: 

(a) the tenure teacher or specialist is terminated because the financial condition of the district 

requires a reduction in the number of teachers sr speG1alists employed; and 
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8 

9 

10 

11 
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13 

14 
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16 

17 

18 

19 

20 

21 
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26 

27 

28 

29 

30 

lb) continued employment rights are provided for in a collectively bargained contract of the district. 

@13) Upon receiving tenure, the employment of a teacher or s13ocialist may be terminated for good 

171 The right to the samo salary may se wai.,ed sy mutual agrooment setweon tho district and the 

teacher er s13esialist or, if the toasher er SflBcialist is a memser of a sargaining unit, sy the teacher's or 

speoialist's exolusive rewosentative. 

(81 ,o s used in this section, tho following definitions a1313ly: 

(al "Good cause" ffioans roasonaslo, jos related grounds fer disffiissal that are eased on failure to 

satisfactorily 13erform jes duties, disruption ef a school district's 013eration, or an,, other legitimate susinsss 

rsason. 

(131 "SaR1e salary" means the salary @aid te a tsachor or s130cialist fer services provided during the 

previous sohoel year, oMcluding fringe l:Jenofits, eMtra duty, er an oictsndod •,ear contract." 

Section 3. Section 20-4-204, MCA, is amended to read: 

"20-4-204. Termination of tenure teacher or spesialist services. 11) la) The following persons may 

make a recommendation in writing to the trustees of the district for termination of the services of a tenure 

teacher er spooialist: 

(i) a district superintendent; 

Iii) in a district without a district superintendent, a principal; 

(iii) in a district without a district superintendent or a principal, the county superintendent or a 

trustee of the district. 

lb) The recommendation must state clearly and explicitly the specific reason or reasons leading to 

the recommendation for termination. 

121 Whenever the trustees of a district receive a recommendation for termination, the trustees shall, 

l:Jeforo May 1 of tho surrent school fiscal year, notify the teacher or s13ooialist of the recommendation for 

termination and of the teacher's er s13ooialist's right to a hearing on the recommendation. The notification 

must be delivered by certified letter or by personal notification for which a signed receipt is returned. The 

notification must include: 

(a) the statement of the reason or reasons that led to the recommendation for termination; and 

lb) a printed copy of this section for the teacher's or s13ecialist information. 
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(3) The teacher or sposialist may, in writing, waive the right to a hearing. Unless the teacher Of 

2 spssialist waives the right to a hearing, the trustees shall set a hearing date, giving consideration to the 

3 convenience of the teacher or spesialist, not less than 10 days or more than 20 days from receipt of the 

4 notice of recommendation for termination. 

5 14) The trustees shall: 

6 (a) conduct the hearing on the recommendation at a regularly scheduled or special meeting of the 

7 board of trustees and in accordance with 2-3-203; and 

8 lb) resolve at the conclusion of the hearing to terminate the teacher or speoialist or to reject the 

9 recommendation for termination. 

10 (5) The tenure teacher or sµosialist may appeal a decision to terminate an employment contract 

11 to tho sounty superintendent who FAa•,• appoint a ciualifiod attorney at law as logal ad,.,isor who shall assist 

12 tho superintendent in preparing findings of fast and sonslusions of law THE COUNTY SUPERINTENDENT 

13 IF THE TEACHER'S EMPLOYMENT IS NOT COVERED BY A COLLECTIVE BARGAINING AGREEMENT 

14 PURSUANT TO TITLE 39, CHAPTER 31, WHO MAY APPOINT A QUALIFIED ATTORNEY AS A LEGAL 

15 ADVISER WHO SHALL ASSIST THE SUPERINTENDENT IN PREPARING FINDINGS OF FACT AND 

16 CONCLUSIONS OF LAW. IF THE EMPLOYMENT OF THE TEACHER IS COVERED BY A COLLECTIVE 

17 BARGAINING AGREEMENT PURSUANT TO TITLE 39, CHAPTER 31, A TENURE TEACHER SHALL APPEAL 

18 A DECISION TO TERMINATE AN EMPLOYMENT CONTRACT TO an arbitrator agreed upon by the district 

19 and the toashor or sposialist or, it tho toashor or sposialist is roprosontod 13y a laser oraanization, by tho 

20 teacher's or sposialist's exclusive representative. If a toashor or SflOGialist is not a FAombor of a baraain1n§ 

21 unit or if the exclusive representative has declined to represent the teacher or sposialist, the teacher Of 

22 saosialist or the district may request that the board of personnel appeals provide a list of arbitrators from 

23 which the teacher or sposialist and the district shall, after the toss of a coin to determine the order of 

24 striking, alternately strike names from the list until one arbitrator is selected and appointed. By mutual 

25 agreement between the parties, the county superintendent of schools may be appointed as the arbitrator. 

26 {6) IN A TERMINATION INVOLVING A TEACHER WHOSE EMPLOYMENT IS NOT COVERED BY A 

27 COLLECTIVE BARGAINING AGREEMENT PURSUANT TO TITLE 39, CHAPTER 31, EITHER THE TEACHER 

28 OR THE TRUSTEES MAY APPEAL TO THE DISTRICT COURT OF THE COUNTY IN WHICH THE TEACHER 

29 WAS EMPLOYED. THE PROCEEDINGS MUST BE COMMENCED NO LATER THAN 60 DAYS AFTER THE 

30 DATE OF THE DECISION OF THE COUNTY SUPERINTENDENT. 
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le) 2,ui=lseEjuently, either the teashor or tho trustees may af)f)0al to tho suf)orintonElent of pul3Iis 

instrustion unEler the pro,.ision for ti=1e af)f)0al of sontro•;orsies in this title. 

@(71 A IN A TERMINATION INVOLVING A TEACHER WHOSE EMPLOYMENT IS COVERED BY A 

COLLECTIVE BARGAINING AGREEMENT PURSUANT TO TITLE 39, CHAPTER 31, A request for arbitration 

must be made within 20 days from the date of termination unless an alternative time period is provided by 

the terms of a collective bargaining agreement. 

f7:H8) The decision of the arbitrator is final and binding. Each party shall pay one-half of an 

arbitrator's charges unless a different cost allocation arrangement is agreed upon by the parties. 

@(91 An arbitrator may order a school district to reinstate a teacher or saesialist who has been 

terminated without good cause and to provide compensation, with interest, to a teacher or saesialist for 

lost wages and fringe benefits from the date of termination to the date that the teacher or spesialist is 

offered reinstatement to the same or a comparable position. Interim earnings, including the amount that 

the teacher or sposialist could have earned with reasonable diligence, must be deducted from the amount 

awarded for lost wages. Before interim earnings are deducted from lost wages, reasonable amounts spent 

by a teacher or saesialist in searching for, obtaining, or relocating to new employment must be deducted 

from interim earnings. 

fQ-l-( 101 Except as provided in this section, an arbitrator may not order a school district to provide 

compensation for punitive damages, pain and suffering, emotional distress, compensatory damages, 

attorney fees, or any other form of damages. 

H-QH 111 Upon submission of the termination decision to an arbitrator, the teacher er saaeialist or 

the teacher's or spesialist's exclusive representative may not file an action against the district for 

reinstatement or compensation of lost wages and fringe benefits. 

±-H:±( 121 As used in this section, the following definitions apply: 

(a) "Fringe benefits" means the value of any employer-paid vacation leave, sick leave, medical 

insurance plan, disability or life insurance plan, or pension benefit in effect on the date of termination. 

(bl "Lost wages" means tho gross amount of wages that would have been reported to the internal 

revenue service on Form W-2 and includes any compensation deferred at the option of the employee." 

Section 4. Section 20-4-205, MCA, is amended to read: 

"20-4-205. Notification of temffe teacher er spesialist reelection -- acceptance. I 1) The trustees 
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shall provide written notice by May-+ June 1 to all~ teachers or specialists who have been reelected. 

2 Any ~ teacher or specialist who does not receive notice of reelection or termination shall bo ~ 

3 automatically reelected for the ensuing school fiscal year. 

4 (2) Any ~ teacher or specialist who receives notification of J:ii6 reelection for the ensuing 

5 school fiscal year shall provide the trustees with J:ii6 written acceptance of the conditions of 6tlB8 the 

6 reelection within 20 days after the receipt of the notice of reelection, and failure to se notify the trustees 

7 within 20 day~ shall constitute constitutes conclusive evidence of J:ii6 the teacher's or spos1alist's 

8 nonacceptance of the tendered position." 

9 

10 

11 

1 2 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

SECTION 5. SECTION 20-4-206, MCA, IS AMENDED TO READ: 

"20-4-206. Notification of nontenure teacher reelection -- acceptance -- termination and statement 

of reason. ( 1) The trustees shall provide written notice by May June 1 to all nantonurs toaohers who havo 

each nontenure teacher employed by the district regarding whether the nontenure teacher has been 

reelected for the ensuing school fiscal year. A nontonuro teacher who does not receive written notice of 

reelection or termination is automatically reelected for the ensuing school fiscal year. 

(2) A nantenure nontenure teacher who receives notification offli6 reelection for the ensuing school 

fiscal year shall provide the trustees with J:ii6 written acceptance of the conditions of reelection within 20 

days after the receipt of the notice of reelection. Failure to se notify the trustees within 20 day~ may be 

oonsiEloroEI constitutes conclusive evidence of the nontenure teacher's nonacceptance of the tendered 

position. 

(3) Subject to the June 1 notice requirements in this section, the trustees may nonrenew the 

employment of a nontenure teacher at the conclusion of the school fiscal year with or without 

cause. Whan the trustees notify a nentenurs teacher of termination, the teacher may within 1 G Ela•;s after 

receipt of the notice mak.o written rsquest of the trustees for a statement in writing of tho reasons fer 

termination of omploymont. ';lhthin 10 da~•s after receipt of the request, the trustees shall furnish to tho 

teacher a true statement of reasons for termination. 

(4) If a nontonure teacher beliovos the rsasons proviEloEI by the trustees aro not true, the tea sher 

rnay roquost in ,.,,riting 'Nithin 1 G Elays of rsceipt of tl:lo statement of reasons tl:lat the county suporinton1font 

hole a hearing in accorElanoe with 20 3 21 G to Eletermino '"''hotl:lor the reasons are true. A hearing must be 

scheEluled ,,,ithin 10 days ans l:lele within 4e da1,•s after receipt of the request, except that the flBFios ma~• 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

oo extended u13on a§lroemont between tho trustees and the tsaohor. Tho surdon of 13roof that the reasons 

are not true rests with tho toaohor, and tho showin§J m1ast bo demonstrated by oloar and conv1noi~ 

O','idonco. 

161 If, after a hoarin§J, tho 001anty su13orintondont dotorminos that tho reasons aro not truo, tho 

co1anty su13orintonc:Jont shall order the trustees to offor tho toaoher a oontraot for tho ensuing school fisoal 

yeaf. 

(61 Tho 13rovisions of this sootion do not a1313ly to oases in whioh a nonten1are toaohor is torminatod 

.,,hon tho finano1al oondition of tho sshool distrist requires a roc:J1action in tho n1ambor of teachers om13loyod 

and the reason for tho termination is to roc:J1aco tho number of toaohors om13loyod." 

SECTION 6. SECTION 20-4-207, MCA, IS AMENDED TO READ: 

"20-4-207. Dismissal of teacher under contract. ( 1) The trustees of any district may dismiss a 

13 teacher before the expiration of J:\i6 the teacher's employment contract for immorality, unfitness, 

14 inoom13etonoo, or violation of tho ado13ted 13olioios of s1aoh trustees good cause. 

15 (2) (a) The following persons may recommend the dismissal of a teacher for cause under 

16 subsection ( 1 ): 

17 (i) a district superintendent; 

18 (ii) in a district without a district superintendent, a principal; or 

19 (iii) in a district without a district superintendent or a principal, the county superintendent or a 

20 trustee of the district. 

21 lb) A person listed in subsection (2)(al who recommends dismissal of a teacher shall give notice 

22 of the recommendation in writing to each trustee of the district and to the teacher. 

23 (c) The notice must state the specific instances of behavior or acts that led to the recommendation 

24 for dismissal. 

25 (3) (a) Whenever the trustees of any district receive a recommendation for dismissal, the trustees 

26 shall notify the teacher of Ril. the right to a hearing before the trustees either by certified letter or by 

27 personal notification for which a signed receipt must be returned. The teacher may in writing waive the 

28 right to a hearing. Unless the teacher waives the right to a hearing, the teacher and trustees shall agree on 

29 a hearing date not less than 5 days or more than 20 days from the notice of intent to recommend dismissal. 

30 lb) The trustees shall conduct a hearing on the recommendation and resolve at the conclusion of 
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the hearing to dismiss the teacher or to reject the recommendation for dismissal. 

2 14) With the exception of a county superintendent, a person who recommends dismissal pursuant 

3 to subsection (21 may suspend the teacher from active performance of duty with pay pending the hearing 

4 date if the teacher's behavior or acts that led to the recommendation for dismissal are contrary to the 

5 welfare of the students or the effective operation of the school district. 

6 (5) Any teacher who has been dismissed may in writing within 10 days appeal w,,J:i the dismissal 

7 to tho oounty superintendent. Followin!J sush appeal, a hoarin§ must bo sohodulod within 10 days and hold 

8 within 30 days after tho appeal, oxoopt that the period n:ia,, eo extended upon agreement eetwoen the 

9 teasher and tho trnstees. If tho oounty suporintondont, after a hearing, dotorminos that tho Eiismissal by tho 

10 trustees was maEio without !JOOS oauso, ho shall ardor tho trustees to reinstate suoh toaoher and to 

11 oompensato sush toaoher at his oontraot amount for tho time lost durin§ tho pendin9 of tho appeal under 

12 the guidelines set forth in 20-4-204. The teacher may appeal a decision to terminate an employment 

13 contract to the county superintendent if the teacher's employment is not covered by a collective bargaining 

14 agreement pursuant to Title 39, chapter 31. If the employment of the teacher is covered by a collective 

15 bargaining agreement. a teffilfe teacher shall appeal a decision to terminate an employment contract to an 

16 arbitrator." 

17 

18 Section 7. Section 20-4-208, MCA, is amended to read: 

19 "20-4-208. Transfer from administrative position. ( 1) A tenure teacher or speoialist serving in an 

20 administrative position may be assigned to a teaching or spooialist position with a reduction in salary when 

21 the eoonomio oonditions of tho district require a roduotion reduces the size of its administrative staff. The 

22 salary for the new position must be the same as the salary that the teacher or spooialist would have 

23 received if the teacher or seooialist had been continuously employed in the new position rather than in the 

24 administrative position. 

25 (2) If a board policy or a collective bargaining agreement provides seniority rights for teachers ef 

26 spooialiMs, a district that assigns a tenure teacher or sposialist serving in an administrative position to a 

27 teaching or spooialist position shall recognize for toashor seniority purposes the tenure teacher's w 

28 spesialist's time of service in the administrative position. 

29 (3) As used in this section, the term+ 

30 j.aJ. "administrative position" means a position that the trustees of a district designate as 
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administrative or supervisory in nature, not including the position of district superintendent;--aflfl 

2 (bl "rsdustion of adR1inietrative staff" is liR1it0d ta rsductions nesessary besause of doslin1ng 

3 enrollR1ent or financial oxigonsy. 

4 (41 Whan a tenure teashor sor><ing in an adR1inistrativo position is to bo transferred under this 

5 sestion, tho toasher R1ust be notified prior to May 1 by eertifieEI letter or by personal notifisation for wt1ich 

6 a signes roceipt R1ust be obtaines. Tho notifioatien R1ust inoludo: 

7 (al a statoR10nt of tho roasen or reasons for tho reduotion ef adFRinistrativo staff; and 

8 (bl a printed sopy of this seotion for the teaohor's inforFRatien. 

9 (6l /I tonure teaoher who roseivos notioo unaer subseotion (4 I may rociuost in writing, within 10 

1 O da1•s at the netise, a hearing before the bears of trustees. The beard sf trustees shall set the 1:iearing not 

11 loss than 1 O da•fs er n,ere than 20 days /rem rosoipt ef the request unless both partios agree to an 

12 extension. If a hoaring is rociuostod, tho tn;stoos shall: 

13 (al sondust tho hearing to determine whether tho reasen er reasons for tho transfer were in 

14 son,plianso with the pro\1isiens et subseotion ( 11: and 

15 (bl reselve at the end ef ths hearing to upholEI the transfsr or te rejest the transfer and return tho 

16 teasher te the adn,inistrative pesitien. 

17 (el A tenure teaoher n,ay appeal a Elooision under this sestion to tho oounty superintendent as 

18 proviElod in 20 d 210. The sounty suporintenElont shall eonduot a hearing te dotern,ino whether tl:io reason 

19 er reasons for tho traRsfor ,,,ore in son,plianoo ¥<ith tho provisions of sueseotion ( 1 l. 

20 (71 The teasher er the trustees n,ay appeal tha Elatarmination sf tha eaunty suparintenElent to the 

21 superintenElent of publio instruotion as proviEleEI in 20 a 107. 

22 AAJ..11 A tenure teacher who is transferred to a teaohin§ flOsitien unElor this seetion n,ust be offered 

23 tho next eon,parasle adn,inistrative position for '¥hieh ho is onElorsoEI that boeon,os a11ailable in tho Elistriet 

24 or spoeialist may appeal a Eloeision pursuant to tho arbitration proooduro ostablisheEI in 20 4 204 WHO IS 

25 TRANSFERRED TO A TEACHING POSITION UNDER THIS SECTION MUST BE OFFERED THE NEXT 

26 COMPARABLE ADMINISTRATIVE POSITION FOR WHICH THE TENURE TEACHER IS ENDORSED THAT 

27 BECOMES AVAILABLE IN THE DISTRICT." 

28 

29 

30 

Section 8. Section 20-3-210, MCA, is amended to read: 

"20-3-210. Controversy appeals and hearings. (1) Except for disputes arising under the terms of 
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county superintendent shall prepare a written transcript of the hearing proceedings. The decision on the 

2 matter of controversy that is made by the county superintendent must be based upon the facts established 

3 at the hearing. 

4 141 +J:ia EXCEPT FOR TEACHER TERMINATION CASES, THE decision of the county superintendent 

5 may be appealed to the superintendent of public instruction, and if it is appealed, the county superintendent 

6 shall supply a transcript of the hearing and any other documents entered as testimony at the hearing to the 

7 superintendent of public instruction. IN TEACHER TERMINATION CASES. AN APPEAL MAY BE FILED WITH 

8 THE DISTRICT COURT OF THE COUNTY IN WHICH THE TEACHER WAS EMPLOYED NO LATER THAN 60 

9 DAYS AFTER THE DATE OF THE DECISION OF THE COUNTY SUPERINTENDENT. IF AN APPEAL IS FILED. 

10 THE COUNTY SUPERINTENDENT SHALL PROVIDE A TRANSCRIPT OF THE HEARING AND ANY OTHER 

11 DOCUMENTS ENTERED AS TESTIMONY AT THE HEARING TO THE DISTRICT COURT. 

12 (5) Cost incurred by the office of the county superintendent must be paid from the general fund 

13 budget of the county in which the controversy is initiated." 

14 

15 SestioR i. SeetioR 20 7 413€i, P4CA, is amenEleEI to reaEI: 

16 "20 7 4 ee. TeRYFe of teaGhers er spesialists emplO'/ed by Gooperatiues. I 1) Toaehers or specialists 

17 who ha¥o tenme rights with a Elisbiet aREI ~ are employeEI 13y a eooperative of ','l'hieh thoir Elistriet is a 

18 meml3er do not lose thoir teRYre with the distriet. 

19 12) ~JontenurnEI teashers or seeeialists employeEI 13y a eooperatii•o asEJuire tenure with a eooporatii,e 

20 in the same manner as preseri13ed in 20 4 203, anel the proi,isions of 20 1 204 through 20 4 207 QDQ 

21 20 4 20€i are applisal3Ie to teaehors or speeialists employed 13y a eooperatii.·e. 

22 {3) Tenure for a teaeher or saoeialist eFRplo'~eEI B'/ a eooperatii<o is asquireEI only with the 

23 sooporative anEI net with a A'leml3or sshoel distriet of a sooperati¥e. 

24 {4) f'or the purpeses of tenuro of a toaeher er saeeialist empleyoel 13y a eeeperative, coeperati><e 

25 eontraet renewals may not 13e useel to liA'lit the teaeher's or saeeialist's progress tO''l'arEI tenure status." 

26 

27 

28 

NEW :;;ECTIOM. SestieR 7. Repealer. :;;eetions 20 4 20€i anEI 20 4 207, MCA, aro ropealed. 

29 NEW SECTION. Section 9. Saving clause. [This act] does not affect rights and duties that 

30 matured, penalties that were incurred, or proceedings that were begun before [the effective date of this 
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a collective bargaining agreement or as provided under 20-3-211, 20 1 204, or 20-4-208, the county 

2 superintendent shall hear and decide all matters of controversy arising in the county as a result of decisions 

3 of the trustees of a district in the county. ONLY A COUNTY SUPERINTENDENT WHO POSSESSES THE 

4 QUALIFICATIONS OF 20-3-201 (21 MAY HEAR CONTROVERSIES RELATED TO TEACHER TERMINATION. 

5 Except as provided in subsection (2), exhaustion of administrative remedies under this chapter is required 

6 prior to filing an action in district court concerning a decision of the trustees. 'Olhen appeals are made lclnder 

7 20 4 204 relatin9 te tho termination of ser>'iees ef a tonlclro toaehor er lclndor 20 4 207 rolatin9 to rhe 

8 dismissal of a teaeher under eontrast, tho eounty superintendent ma•; appoint a qualified atterney at law 

9 te aet as a legal ad 1,iser who shall assist the slclporintondont in preparing findings of fast and eonc 1.us·.ons 

1 O ef law. alcleseqlclantly, oithor tho teaehar or twstaas FAav appeal to tho slclporintendent of plclelis inctrlclotion 

11 under the provisiens fer appeal of oontroversies in this title. WHEN APPEALS ARE MADE UNDER 20-4-204 

12 RELATING TO THE TERMINATION OF SERVICES OFA TENURE TEACHER OR UNDER 20-4-207 RELATING 

13 TO THE DISMISSAL OF A TEACHER UNDER CONTRACT, THE COUNTY SUPERINTENDENT MAY APPOINT 

14 A QUALIFIED ATTORNEY TO ACT AS A LEGAL ADVISER WHO SHALL ASSIST THE SUPERINTENDENT 

1 5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

IN PREPARING FINDINGS OF FACT AND CONCLUSIONS OF LAW. SUBSEQUENTLY, EITHER THE 

TEACHER OR TRUSTEES MAY APPEAL TO THE DISTRICT COURT OF THE COUNTY IN WHICH THE 

TEACHER WAS EMPLOYED. THE PROCEEDINGS MUST BE COMMENCED NOT LATER THAN 60 DAYS 

AFTER THE DATE OF THE DECISION OF THE COUNTY SUPERINTENDENT. The county superintendent shall 

hear and decide all controversies arising under: 

(a) 20-5-320 and 20-5-321 relating to the approval of out-of-district attendance agreements; or 

(0) 201206(4);or 

WJ.QJ. any other provision of this title for which a procedure for resolving controversies is not 

expressly prescribed. 

{2) Exhaustion of administrative remedies is not a prerequisite to filing an action in district court 

concerning a decision of the trustees of a district in the following instances: 

(a) a state agency has been granted primary jurisdiction over the matter; 

(b) the matter is governed by a specific statute; or 

(cl the board of trustees has acted without jurisdiction or in excess of its jurisdiction. 

(3) The county superintendent shall hear the appeal and take testimony in order to determine the 

facts related to the controversy and may administer oaths to the witnesses that testify at the hearing. The 
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act]. 

2 

3 NEW SECTION. Section 10. Effective date appliGabilit•/. [This act] is effective July 1, 1997, 

4 and applies rstrsaoti'rsly, within ths A=10anin€J sf 1 2 1 OQ, ts osntraots offered for the 1 QQ7 QB sohool year. 

5 -END-
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