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HOUSE BILL NO. 27 

INTRODUCED BY SIMON 

HB0027.01 

4 A BILL FOR AN ACT ENTITLED: "AN ACT PROHIBITING HEALTH CARRIERS AND MANAGED CARE 

5 ORGANIZATIONS FROM INTERFERING WITH CERTAIN MEDICAL COMMUNICATIONS MADE BY PERSONS 

6 PROVIDING HEAL TH CARE SERVICES IN A MANAGED CARE SETTING; PROVIDING DEFINITIONS; 

7 PROVIDING A PENALTY; AND PROVIDING AN APPLICABILITY DATE." 

8 

9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

10 

11 NEW SECTION. Section 1. Definitions. As used in [sections 1 through 41, unless the context 

12 requires otherwise, the following definitions apply: 

13 {1) "Enrollee" means the individual to whom a health care service is provided or will be provided 

14 by a managed care organization. 

15 {2) "Health care provider" or "provider" means an individual licensed or certified pursuant to Title 

16 37 to provide health care services through a managed care organization. 

17 {3) "Health carrier" means an entity that by policy, contract, certificate, or agreement agrees to 

18 provide, deliver, arrange for, pay for, or reimburse the costs of a health care service to an enrollee. 

19· (4) "Health plan" means a policy, contract, certificate, or agreement entered into, offered, or issued 

20 by a health carrier to provide, deliver, arrange for, pay for, or reimburse the costs of a health care service 

21 to an enrollee. 

22 (5) "Managed care organization" means an entity from which an enrollee agrees to use health care 

23 providers who are managed by, owned by, under contract with, or employed by a health carrier or managed 

24 care organization. The term includes a health maintenance organization. 

25 (6) "Medical communication" means: 

26 {a) a communication made by a health care provider to an enrollee or to the guardian or other legal 

27 representative of an enrollee receiving health care services from the provider: 

28 {i) concerning the mental or physical health care needs or treatment of the enrollee and the 

29 provisions, terms, or requirements of the health plan or another health plan relating to the needs or 

30 treatment of the enrollee; and 

1 Legislative 
\Services 
t.J!_ivision 

- 1 - HB 27 

INTRODUCED BILL 



5 5th Legislature HB0027.01 

(ii) including a communication concerning: 

2 (A) a test, consultation, or treatment option and a risk or benefit associated with the test, 

3 consultation, or option; 

4 IB) variation among health care providers and health care facilities, as defined in 50-5-101, in 

5 experience, quality of health care services, or health outcomes; 

6 (C) the basis or standard for the decision of the enrollee's health carrier or managed care 

7 organization or another health carrier or managed care organization to authorize or deny a health care 

8 service; 

9 (D) the process used by the enrollee's health carrier or managed care organization or another health 

1 O carrier or managed care organization to determine whether to authorize or deny a health care service; 

11 IE) a financial incentive or disincentive provided by the enrollee's health carrier or managed care 

1 2 organization or another health carrier or managed care organization to a health care provider to authorize 

13 or deny a health care service; or 

14 (F) the basis for termination of the contract to provide health care services made between the 

1 5 provider and the health carrier or managed care organization; 

16 lb) a communication made by a health care provider to another health care provider, an employee 

17 or contractor of the enrollee's managed care organization, or an employee of the health carrier advocating 

18 a particular method of treatment on behalf of an enrollee. 

1.9 

20 NEW SECTION. Section 2. Gag clauses and other action affecting medical communications 

21 prohibited -- exceptions. ( 1 ) A health carrier or managed care organization may not by an oral or written 

22 contract, by an oral or written direction or requirement, or by a financial inducement or penalty prohibit or 

23 discourage a provider from making a medical communication to an enrollee. A contract, direction, 

24 requirement, or financial inducement or penalty violating this subsection is void. 

25 12) Subsection 11) does not apply to: 

26 (a) an oral or written contract, direction, requirement, or financial inducement or penalty prohibiting 

2 7 a provider from disclosing a trade secret, as defined in 30-14-402, to the same extent as other employees 

28 or contractors of the health carrier or managed care organization are prohibited from disclosing the trade 

29 secret; 

30 lb) an oral or written contract, direction, requirement, or financial inducement or penalty prohibiting 
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a health care provider from referring an enrollee to another health plan or managed care organization in 

2 which the provider making the referral has a direct financial interest; and 

3 (cl the terms of an oral or written contract mutually agreed upon by a health carrier or managed 

4 care organization and a provider requiring the provider to participate in and cooperate with all programs, 

5 policies, and procedures implemented by the health carrier or managed care organization to ensure, review, 

6 or improve the quality of health care. 

7 

8 NEW SECTION. Section 3. Sanction because of medical communication prohibited. A health 

9 carrier or managed care organization may not take any of the following actions with regard to a health care 

10 provider because the provider made a medical communication to an enrollee or to the guardian or legal 

11 representative of the enrollee: 

1 2 ( 11 terminate an agreement between the health carrier or managed care organization and the health 

1.3 care provider to provide health care services; 

14 (2) reduce compensation to the provider; 

15 (3) demote the provider in regard to relative seniority within the managed care organization; 

16 (4) transfer the provider to other duties within the managed care organization; 

17 (5) deny the provider admitting or other privileges; or 

18 (6) take other action against the provider in retaliation for a medical communication made by the 

19 provider to an enrollee. 

20 

21 NEW SECTION. Section 4. Civil penalty -- civil action for collection of penalty. ( 1) A health carrier 

22 or a managed care organization violating [section 2 or 31 is subject to a civil penalty not to exceed $5,000 

23 for each violatio11. Each day of violation constitutes a separate violation for the purposes of this section. 

24 (2) A health care provider making a medical communication to an enrollee in violation of a contract, 

25 direction, requirement, or financial inducement or penalty prohibited by [section 2] may bring a civil action 

26 to collect the penalty provided for in subsection ( 1) in the district court for the county in which the 

27 communication was made. 

28 (31 A health care provider with whom a contract to provide health care services to enrollees is 

29 terminated in violation of [section 3] may bring a civil action to collect the penalty provided for in 

30 subsection ( 1) in the district court for the county in which the provider resides. 
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(4) In addition to other enforcement methods provided by law, the commissioner may bring a civil 

2 action in the district court of the first judicial district to collect the civil penalty provided for in subsection 

3 ( 1) from a person violating a provision of [sections 1 through 4]. An amount collected by the commissioner 

4 pursuant to this section must be deposited in the general fund. 

5 

6 NEW SECTION. Section 5. Codification instruction. [Sections 1 through 4] are intended to be 

7 codified as an integral part of Title 33, and the provisions of Title 33 apply to [sections 1 through 4]. 

8 

9 NEW SECTION. Section 6. Applicability. [This act] applies to contracts entered into or renewed 

1 0 after [the effective date of this act] between a health care provider and a health carrier or managed care 

11 organization. 

12 -END-
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for HB0027, as introduced 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act prohibiting health carriers and managed care organizations from interfering with 
certain medical communications made by persons providing health care services in a managed 
care setting. 

ASSUMPTIONS: 
1. The number of actions brought under th.is act will not use significant Judicial 

resources nor result in significant penalties collected and deposited in the general 
fund. 

FISCAL IMPACT: 
None. 

vfd~. ~mcTf f;J? DATE 
Office of Budget and Program Planning 

Fiscal Note for HB0027, as introduced 
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HOUSE BILL NO. 27 

INTRODUCED BY SIMON 

HB0027.02 

APPROVED BY COM ON 
HUMAN SERVICES 

4 A BILL FOR AN ACT ENTITLED: "AN ACT PROHIBITING HEAL TH CARRIERS AND MANAGED CARE 

5 ORGANIZATIONS FROM INTERFERING WITH CERTAIN MEDICAL COMMUNICATIONS MADE BY PERSONS 

6 PROVIDING HEAL TH CARE SERVICES IN A MANAGED CARE SETTING; PROVIDING DEFINITIONS; 

7 PROVIDING A PENALTY; AND PROVIDING AN APPLICABILITY DATE." 

8 

9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

10 

11 NEW SECTION. Section 1. Definitions. As used in [sections 1 through 41. unless the context 

12 requires otherwise, the following definitions apply: 

13 (1) "Enrollee" means the individual to whom a health care service is provided or will be provided 

14 by a managed care organization. 

15 (2) "Health care provider" or "provider" means an individual licensed or certified pursuant to Title 

16 37 to provide health care services through a managed care organization. 

17 (3) "Health carrier" means an entity that by policy, contract, certificate, or agreement agrees to 

18 provide, deliver, arrange for, pay for, or reimburse the costs of a health care service to an enrollee. 

19 (4) "Health plan" means a policy, contract, certificate, or agreement entered into, offered, or issued 

20 by a health carrier to provide, deliver, arrange for, pay for, or reimburse the costs of a health care service 

21 to an enrollee. 

22 (5) "Managed care organization" means an entity from which an enrollee agrees to use health care 

23 providers who are managed by, owned by, under contract with, or employed by a health carrier or managed 

24 care organization. The term includes a health maintenance organization. 

25 (6) "Medical communication" means: 

26 (a) a communication made by a health care provider to an enrollee or to the guardian or other legal 

27 representative of an enrollee receiving health care services from the provider: 

28 (i) concerning the mental or physical health care needs or treatment of the enrollee and the 

29 provisions, terms, or requirements of the health plan or another health plan relating to the needs or 

30 treatment of the enrollee; and 
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(ii) including a communication concerning: 

2 (A) a test, consultation, or treatment option and a risk or benefit associated with the test, 

3 consultation, or option; 

4 (B) variation among health care providers and health care facilities, as defined in 50-5-101, in 

5 experience, quality of health care services, or health outcomes; 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

(C) the basis or standard for the decision of the enrollee's health carrier or managed care 

organization er aAetRer RealtR earrier er FRaAa§eel eare er§aAi2atieA to authorize or deny a health care 

service; 

(D) the process used by the enrollee's health carrier or managed care organization er aAetRer RealtR 

earrier er FRaAa§eel eare er§aAi2atieA to determine whether to authorize or deny a health care service; OR 

(El a financial incentive or disincentive provided by the enrollee's health carrier or managed care 

organization er aAetRer RealtR earrier er FRaAa§eel eare er§aAi2atieA to a health care provider to authorize 

or deny a health care service; 9f 

!Fl tRe easis fer terFRiAatieA ef tRe eeAtraet ta previele RealtR eare serviees FRaele eetweeA tRe 

pre•tieler aAd tRe RealtR earrier er FRaAa§eel eare ar§aAi2atieA; 

(bl a communication made by a health care provider to another health care provider, an employee 

or contractor of the enrollee's managed care organization, or an employee of the health carrier advocating 

a particular method of treatment on behalf of an enrollee. 

NEW SECTION. Section 2. Gag clauses and other action affecting medical communications 

21 prohibited -- exceptions. ( 1) A health carrier or managed care organization may not by an oral or written 

22 contract, by an oral or written direction or requirement, or by a financial inducement or penalty prohibit or 

23 discourage a provider from making a medical communication to an enrollee. A contract, direction, 

24 requirement, or financial inducement or penalty violating this subsection is void. 

25 (2) Subsection ( 1) does not apply to: 

26 (al an oral or written contract, direction, requirement, or financial inducement or penalty prohibiting 

27 a provider from disclosing a trade secret, as defined in 30-14-402, to the same extent as other employees 

28 or contractors of the health carrier or managed care organization are prohibited from disclosing the trade 

29 secret; 

30 (b) an oral or written contract, direction, requirement, or financial inducement or penalty prohibiting 
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1 a health care provider from referring an enrollee to another health plan or managed care organization in 

2 which the provider making the referral has a direct financial interest; and 

3 (c) the terms of an oral or written contract mutually agreed upon by a health carrier or managed 

4 care organization and a provider requiring the provider to participate in and cooperate with all programs, 

5 policies, and procedures implemented by the health carrier or managed care organization to ensure, review, 

6 or improve the quality of health care. 

7 

8 NEW SECTION. Section 3. Sanction because of medical communication prohibited. A health 

9 carrier or managed care organization may not take any of the following actions with regard to a health care 

10 provider because the provider made a medical communication to an enrollee or to the guardian or legal 

11 representative of the enrollee: 

1 2 ( 1) terminate an agreement between the health carrier or managed care organization and the health 

13 care provider to provide health care services; 

14 (2) reduce compensation to the provider; 

15 (3) demote the provider in regard to relative seniority within the managed care organization; 

16 (4) transfer the provider to other duties within the managed care organization; 

17 (5) deny the provider admitting or other privileges; or 

18 (6) take other action against the provider in retaliation for a medical communication made by the 

19 provider to an enrollee. 

20 

21 NEW SECTION. Section 4. Civil penalty -- civil action for collection of penalty. ( 1) A health carrier 

22 or a managed care organization violating [section 2 or 31 is subject to a civil penalty not to exceed $5,000 

23 for each violation. Each day of violation constitutes a separate violation for the purposes of this section. 

24 (2) /\ l:lealtR eare pre•ricler FRal~in!! a FReaieal eeFRFRunieatien te an enrnllee in 'w'ielatien ef a eentraot, 

25 aireotien, re~uireFRent, er finansial inaueeFRent er 13enalty 13rol:lieitea ey [seetien 21 FRa',' erin!! a ei•ril aetien 

26 te eelleet tRe 13enalt'; 13reYiaeEI fer in sul!seetien (11 in tf:le EliMriet seurt fer tAe eeunty in w"1ie"1 tAe 

27 eeFRFRunieatien was FRaae. 

28 (3) /\ RealtR ears 13re·,iaer witl=I wReFR a eenHaet te 13re'w'iele RealtR eare sef't'iees te emellees is 

29 terFRinatea in \·ielatien ef [sestien 3] FRa~· 13rin!J a eiYil aetien te eelleet tRe 13enalty 13reYiaea fer in 

30 sueseetien ( 11 in tf:le aistriet eeurt for tRe eeuntv in wl:liela\ tRe l3FO\'iaor rosiaes. 
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~ill In addition to other enforcement methods provided by law, the commissioner may bring a 

2 civil action in the district court of the first judicial district to collect the civil penalty provided for in 

3 subsection ( 1) from a person violating a provision of [sections 1 through 4). An amount collected by the 

4 commissioner pursuant to this section must be deposited in the general fund. 

5 

6 NEW SECTION. Section 5. Codification instruction. [Sections 1 through 41 are intended to be 

7 codified as an integral part of Title 33, and the provisions of Title 33 apply to [sections 1 through 4). 

8 

9 NEW SECTION. Section 6. Applicability. [This act) applies to contracts entered into or renewed 

10 after [the effective date of this act] between a health care provider and a health carrier or managed care 

11 organization. 

12 -END-
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HB0027.02 

HOUSE BILL NO. 27 

INTRODUCED BY SIMON 

4 A BILL FOR AN ACT ENTITLED: "AN ACT PROHIBITING HEALTH CARRIERS AND MANAGED CARE 

5 ORGANIZATIONS FROM INTERFERING WITH CERTAIN MEDICAL COMMUNICATIONS MADE BY PERSONS 

6 PROVIDING HEAL TH CARE SERVICES IN A MANAGED CARE SETTING; PROVIDING DEFINITIONS; 

7 PROVIDING A PENALTY; AND PROVIDING AN APPLICABILITY DATE." 

8 

9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

10 

11 NEW SECTION. Section 1. Definitions. As used in [sections 1 through 41, unless the context 

12 requires otherwise, the following definitions apply: 

13 (1) "Enrollee" means the individual to whom a health care service is provided or will be provided 

14 by a managed care organization. 

15 (2) "Health care provider" or "provider" means an individual licensed or certified pursuant to Title 

16 37 to provide health care services through a managed care organization. 

17 (3) "Health carrier" means an entity that by policy, contract, certificate, or agreement agrees to 

18 provide, deliver, arrange for, pay for, or reimburse the costs of a health care service to an enrollee. 

19 14) "Health plan" means a policy, contract, certificate, or agreement entered into, offered, or issued 

20 by a health carrier to provide, deliver, arrange for, pay for, or reimburse the costs of a health care service 

21 to an enrollee. 

22 15) "Managed care organization" means an entity from which an enrollee agrees to use health care 

23 providers who are managed by, owned by, under contract with, or employed by a health carrier or managed 

24 care organization. The term includes a health maintenance organization. 

25 (6) "Medical communication" means: 

26 (a) a communication made by a health care provider to an enrollee or to the guardian or other legal 

27 representative of an enrollee receiving health care services from the provider: 

28 Ii) concerning the mental or physical health care needs or treatment of the enrollee and the 

29 provisions, terms, or requirements of the health plan or another health plan relating to the needs or 

30 treatment of the enrollee; and 

- 1 -

THIRD READING 

HB 27 



55th Legislature H80027.0i 

1 

2 

(ii) including a communication concerning: 

(A) a test, consultation, or treatment option and a risk or benefit associated with the test, 

3 consultation, or option; 

4 (Bl variation among health care providers and health care facilities, as defined in 50-5-101, in 

5 experience, quality of health care services, or health outcomes; 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

(Cl the basis or standard for the decision of the enrollee's health carrier or managed care 

organization er aAetl=ier l=iealtl=i earrier er FRaRageel eare ergaRii!!atieA to authorize or deny a health care 

service; 

(Dl the process used by the enrollee's health carrier or managed care organization er aAetl=ier l=iealtl=i 

earrier er FRaRageel eare ergaRii!!atieA to determine whether to authorize or deny a health care service; OR 

(El a financial incentive or disincentive provided by the enrollee's health carrier or managed care 

organization er aAotl=ier l=ioaltl=i earrior er FRaRageel earo or@anizatioR to a health care provider to authorize 

or deny a health care service; ef 

IF! tl=ie easis for torFRinatieR of tl=ie eeRtraet te pre~•iele l=ieeltl=i oaro sor>viees FRaao eetweoA tl=ie 

13r0¥iel0r BAB tl=ie l=iealtl=i earrior or FROAa@eEl eare er@OAilatieR; 

(b) a communication made by a health care provider to another health care provider, an employee 

or contractor of the enrollee's managed care organization, or an employee of the health carrier advocating 

a particular method of treatment on behalf of an enrollee. 

NEW SECTION. Section 2. Gag clauses and other action affecting medical communications 

21 prohibited -- exceptions. ( 1) A health carrier or managed care organization may not by an oral or written 

22 contract, by an oral or written direction or requirement, or by a financial inducement or penalty prohibit or 

23 discourage a provider from making a medical communication to an enrollee. A contract, direction, 

24 requirement, or financial inducement or penalty violating this subsection is void. 

25 (2) Subsection (1) does not apply to: 

26 la) an oral or written contract, direction, requirement, or financial inducement or penalty prohibiting 

27 a provider from disclosing a trade secret, as defined in 30-14-402, to the same extent as other employees 

28 or contractors of the health carrier or managed care organization are prohibited from disclosing the trade 

29 secret; 

30 (bl an oral or written contract, direction, requirement, or financial inducement or penalty prohibiting 
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1 a health care provider from referring an enrollee to another health plan or managed care organization in 

2 which the provider making the referral has a direct financial interest; and 

3 (c) the terms of an oral or written contract mutually agreed upon by a health carrier or managed 

4 care organization and a provider requiring the provider to participate in and cooperate with all programs, 

5 policies, and procedures implemented by the health carrier or managed care organization to ensure, review, 

6 or improve the quality of health care. 

7 

8 NEW SECTION. Section 3. Sanction because of medical communication prohibited. A health 

9 carrier or managed care organization may not take any of the following actions with regard to a health care 

1 O provider because the provider made a medical communication to an enrollee or to the guardian or legal 

11 representative of the enrollee: 

1 2 ( 1) terminate an agreement between the health carrier or managed care organization and the health 

13 care provider to provide health care services; 

14 (2) reduce compensation to the provider; 

15 (3) demote the provider in regard to relative seniority within the managed care organization; 

16 (4) transfer the provider to other duties within the managed care organization; 

17 (5) deny the provider admitting or other privileges; or 

18 (6) take other action against the provider in retaliation for a medical communication made by the 

19 provider to an enrollee. 

20 

21 NEW SECTION. Section 4. Civil penalty -- civil action for collection of penalty. (1 l A health carrier 

22 or a managed care organization violating [section 2 or 31 is subject to a civil penalty not to exceed $5,000 

23 for each violation. Each day of violation constitutes a separate violation for the purposes of this section. 

24 (21 A. Realth eare pre11ieer makiAg a meelieal eemml:lAioatioA te BA eArellee iA 1riolatioA ef a eeAtraet, 

25 elireetieA, roeil:liremoAt, or fiAaAeial iAEll:leomeAt er penalty prol=libitoe by lseetioA 2l ma,,. briAg a eivil aetieA 

26 ta eelleet tl=le penalty provieeel fer in Bl:lbseetieA (11 iA tlale elistriet BBl:lrt fer t"1e eel:lnty iA wlaliel=l ti=le 

27 eemml:lnieatieA was maee. 

28 (31 /\ healtR eere previeler witR wham a eenuaet te pre¥iele RealtR eere seP,1iees ta eArellees is 

29 termiAateel iA vielatien ef lsoetieA 3l A'la'J' briAg a ei•ril aetioA ta eelloet tRe peAalty previeleel fer iA 

30 s1:1bsoetieA (1 I iA the eisHiet oemt fer tRo ee1:1Aty iA whiel=I tRe 13reYieler resielos. 
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f4+ill In addition to other enforcement methods provided by law, the commissioner may bring a 

2 civil action in the district court of the first judicial district to collect the civil penalty provided for in 

3 subsection (1 l from a person violating a provision of [sections 1 through 4]. An amount collected by the 

4 commissioner pursuant to this section must be deposited in the general fund. 

5 

6 NEW SECTION. Section 5. Codification instruction. [Sections 1 through 41 are intended to be 

7 codified as an integral part of Title 33, and the provisions of Title 33 apply to [sections 1 through 41. 

8 

9 NEW SECTION. Section 6. Applicability. [This act] applies to contracts entered into or renewed 

1 0 after [the effective date of this act] between a health care provider and a health carrier or managed care 

11 organization. 

12 -END-
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1 

2 

3 

HOUSE BILL NO. 27 

INTRODUCED BY SIMON 

HB0027.03 
APPROVED BY COM ON PUBLIC 
HEALTH, WELFARE & SAFETY 

4 A BILL FOR AN ACT ENTITLED: "AN ACT PROHIBITING HEALTH CARRIERS AND MANAGED CARE 

5 ORGANIZATIONS FROM INTERFERING WITH CERTAIN MEDICAL COMMUNICATIONS MADE BY PERSONS 

6 PROVIDING HEAL TH CARE SERVICES IN A MANAGED CARE SETTING; PROVIDING DEFINITIONS: 

7 PROVIDING A PENAL TY; AMENDING SECTION 33-31-111, MCA; AND PROVIDING AN APPLICABILITY 

8 DATE." 

9 

10 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

11 

SECTION 1. SECTION 33-31-111, MCA, IS AMENDED TO READ: 12 

13 "33-31-111 . Statutory construction and relationship to other laws. ( 1) Except as otherwise 

14 provided in this chapter, the insurance or health service corporation laws do not apply to any health 

15 maintenance organization authorized to transact business under this chapter. This provision does not apply 

16 to an insurer or health service corporation licensed and regulated pursuant to the insurance or health service 

17 corporation laws of this state except with respect to its health maintenance organization activities 

18 authorized and regulated pursuant to this chapter. 

19 (2) Solicitation of enrollees by a health maintenance organization granted a certificate of authority 

20 or its representatives may not be construed as a violation of any law relating to solicitation or advertising 

21 by health professionals. 

22 (3) A health maintenance organization authorized under this chapter may not be considered to be 

23 practicing medicine and is exempt from Title 37, chapter 3, relating •o the practice of medicine. 

24 (41 The provisions of this chapter do not exempt a health maintenance organization from the 

25 applicable certificate of need requirements under Title 50, chapter 5, parts 1 and 3. 

26 (5) The provisions of this section do not exempt a health maintenance organization from material 

27 transaction disclosure requirements under 33-3-701 through 33-3-704. A health maintenance organization 

28 must be considered an insurer for the purposes of 33-3-701 through 33-3-704. 

29 (6) This section does not exempt a health maintenance organization from prohibitions against 

30 interference with certain communications as provided under [sections 2 through 5)." 
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NEW SECTION. Section 2. Definitions. As used in [sections 1 thrsush 4 2 THROUGH 51, unless 

2 the context requires otherwise, the following definitions apply: 

3 (1) "Enrollee" means the individual to whom a health care service is provided or will be provided 

4 by a FF1anaged Gars srganizatisn. UNDER A HEAL TH PLAN. 

5 (2) "Health care provider" or "provider" means an indiuidual lisenssd sr ssrtifisa fJUrsuant ts Titlo 

6 37 ts flFB¥ide health sare ser¥ises threugh a FF1anaged sare erganizatien. A HEALTH CARE PROFESSIONAL 

7 OR FACILITY. 

8 (3) "Health carrier" means an entity that ey flelisy, sentrast, sertifisate, sr asr00FF10nt agrees THAT 

9 IS SUBJECT TO THE INSURANCE LAWS AND RULES OF THIS STA TE AND THAT CONTRACTS, OFFERS 

10 TO CONTRACT, OR ENTERS INTO AN AGREEMENT to provide, deliver, arrange for, pay for, or reimburse 

11 ANY OF the costs of a health care ser¥ise te an enrellee SERVICES. THE TERM INCLUDES A DISABILITY 

12 INSURER, HEAL TH MAINTENANCE ORGANIZATION, OR A HEAL TH SERVICE CORPORATION OR OTHER 

13 ENTITY PROVIDING A HEALTH BENEFIT PLAN. 

14 14) "Health plan" OR "HEALTH BENEFIT PLAN" means a policy, contract, certificate, or agreement 

15 entered into, offered, or issued by a health carrier to provide, deliver, arrange for, pay for, or reimburse 

16 ANY OF the costs of a health care seri<iss ts an snrsllse SERVICES. 

17 15) "Managed care organization" means an entity freFFI which an enrellee agrees ts use health sare 

18 flF8¥iders whe are managed by, e•A·nsd b•;, under sentrast with, sr emf)IO•,'OB by a health carrier er managed 

19 sare organizatisn THAT MANAGES, OWNS, CONTRACTS WITH, OR EMPLOYS HEAL TH CARE PROVIDERS 

20 TO PROVIDE HEAL TH CARE SERVICES UNDER A HEAL TH PLAN. The term includes a health maintenance 

21 organization, AS DEFINED IN 33-31-102. AND AN ENTITY THAT DOES NOT ITSELF PROVIDE HEALTH 

22 PLANS. 

23 (61 "Medical communication" means: 

24 la) a communication made by a health care provider to an enrollee or to the guardian or other legal 

25 representative of an enrollee receiving health care services from the provider: 

26 (ii concerning the mental or physical health care needs or treatment of the enrollee and the 

27 provisions, terms, or requirements of the health plan or another health plan relating to the needs or 

28 treatment of the enrollee; and 

29 (ii) including a communication concerning: 

30 (A) a test, consultation, or treatment option and a risk or benefit associated with the test, 
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consultation, or option; 

2 (B) variation among health care providers and health care facilities, as defined in 50-5-101, in 

3 experience, quality of health care services, or health outcomes; 

4 (C) the basis or standard for the decision of the enrollee's health carrier or managed care 

5 organization or aAothor healtl=I earrior er mana§eEI sare or§aAization to authorize or deny a heaith care 

6 service; 

7 ID) the process used by the enrollee's health carrier or managed care organization or another healtl=I 

8 sarrior or mana§0EI saro or§anization to determine whether to authorize or deny a health care service; OR 

9 IE) a financial incentive or disincentive provided by the enrollee's health carrier or managed care 

10 organization or another health sarrier er mana!JOS saro or13ani2ation to a health care provider to authorize 

11 or deny a health care service; ei: 

12 (J;J tl=lo basis for tormiAation of tho sontrast to raroviao l=loalth saro servises maae set·voeA tl=le 

13 raroviaor ans tho health sarrier or maAa13ea saro or13ani;;eatie~ 

14 lb) a communication made by a health care provider to another health care provider, an employee 

15 or contractor of the enrollee's managed care organization, or an employee of the health carrier advocating 

16 a particular method of treatment on behalf of an enrollee. 

17 

18 NEW SECTION. Section 3. Gag clauses and other action affecting medical communications 

19 prohibited -- exceptions. (11 A health carrier or managed care organization may not by an oral or written 

20 contract, by an oral or written direction or requirement, or by a financial inducement or penalty prohibit ei: 

21 sisso.ira130 a provider from making a medical communication to an enrollee. A contract, direction, 

22 requirement, or financial inducement or penalty violating this subsection is void. 

23 (21 Subsection ( 1) does not apply to: 

24 (a) an oral or written contract, direction, requirement, or financial inducement or penalty prohibiting 

25 a provider from disclosing a trade secret, as defined in 30-14-402, to the same extent as other employees 

26 or contractors of the health carrier or managed care organization are prohibited from disclosing the trade 

27 secret; 

28 (b) an oral or written contract, direction, requirement, or financial inducement or penalty prohibiting 

29 a health care provider from referring an enrollee to another health plan or managed care organization in 

30 which the provider making the referral has a direct financial interest; and 
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(c) the terms of an oral or written contract mutually agreed upon by a health carrier or managed 

2 care organization and a provider requiring the provider to participate in and cooperate with all programs, 

3 policies, and procedures implemented by the health carrier or managed care organization to ensure, review. 

4 or improve the quality of health care. 

5 

6 NEW SECTION. Section 4. Sanction because of medical communication prohibited. A health 

7 carrier or managed care organization may not take any of the following actions with regard to a health care 

8 provider because the provider made a medical communication to an enrollee or to the guardian or legal 

9 representative of the enrollee: 

10 ( 1) terminate an agreement between the health carrier or managed care organization and the health 

11 care provider to provide health care services; 

12 (2) reduce compensation to the provider; 

13 (3) demote the provider in regard to relative seniority within the managed care organization; 

14 14) transfer the provider to other duties within the managed care organization; 

15 15) deny the provider admitting or other privileges; or 

16 16) take other action against the provider in retaliation for a medical communication made by the 

17 provider to an enrollee. 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

NEW SECTION. Section 5. Civil penalty•· civil action for collection of penalty. (11 A health carrier 

or a managed care organization violating [section 2-ef-3 3 OR 41 is subject to a civil penalty A0t ta 0><000d 

$5,GGG, AS PROVIDED IN 33-1-317, for each violation. Each day of violation constitutes a separate 

violation for the purposes of this section. 

(2) A l=leald:i sare prouidor R1a"in9 a n:iodieal oon:iR11a1ni0ation ta ;m onrolloo in ·,ielation et a oontrast, 

diroetien, ro{1t.1iremont, er finanoial ind1a1oon:iont er penalty prel:iibitod by !sootion 21 ma·,, brin9 a eivil astieA 

to collect the p0Ralt1( pre•,ided fer iR s1a11lseotioR I 1) iR tho distriot oemt for tl=lo 001a1Rty iR wl=lisl=l tl=ls 

GSFAFAURioatieA 'tl.186 A=tado, 

(3) l\ l=lealth oare previdor with wl=lom a oeRtraot ta prevido health oare servioes ta eRrellees is 

torFAinatod iR violation of [sestion 3] FAay brin9 a siYil astioR to sollest tl:le psRalty pro"ided for in 

s1a1es00tion ( 1) in the distriet so1a1rt for the so1a1nty iR ,o•l:\iol=l tl:le provider rosidos. 

44Hl.l In addition to other enforcement methods provided by law, the commissioner may bring a 
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civil action in the district court of the first judicial district to collect the civil penalty provided for in 

2 subsection (11 from a person violating a provision of [sections 1 thr9tl!Jh 4 2 THROUGH 5]. An amount 

3 collected by the commissioner pursuant to this section must be deposited in the general fund. 

4 

5 NEW SECTION. Section 6. Codification instruction. [Sections 1 thrntl9h 4 2 THROUGH 5 I are 

6 intended to be codified as an integral part of Title 33, and the provisions of Title 33 apply to [sections + 

7 thretl!Jh 4 2 THROUGH 5). 

8 

9 NEW SECTION. Section 7. Applicability. [This act] applies to contracts entered into or renewed 

1 O after (the effective date of this act] between a health care provider and a health carrier or managed care 

11 organization. 

12 -END-

C Legislfltive 
--,Services 
\!!/Vision 

- 5 - HB 27 



55th Legislature 

2 

3 

HOUSE BILL NO. 27 

INTRODUCED BY SIMON 

HB0027.03 

4 A BILL FOR AN ACT ENTITLED: "AN ACT PROHIBITING HEALTH CARRIERS AND MANAGED CARE 

5 ORGANIZATIONS FROM INTERFERING WITH CERTAIN MEDICAL COMMUNICATIONS MADE BY PERSONS 

6 PROVIDING HEALTH CARE SERVICES IN A MANAGED CARE SETTING; PROVIDING DEFINITIONS; 

7 PROVIDING A PENAL TY; AMENDING SECTION 33-31 -111. MCA; AND PROVIDING AN APPLICABILITY 

8 DATE." 

9 

10 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

1 1 

SECTION 1. SECTION 33-31-111. MCA, IS AMENDED TO READ: 12 

13 "33-31-111. Statutory construction and relationship to other laws. (1 l Except as otherwise 

14 provided in this chapter, the insurance or health service corporation laws do not apply to any health 

15 maintenance organization authorized to transact business under this chapter. This provision does not apply 

16 to an insurer or health service corporation licensed and regulated pursuant to the insurance or health service 

1 7 corporation laws of this state except with respect to its health maintenance organization activities 

1 8 authorized and regulated pursuant to this chapter. 

19 12) Solicitation of enrollees by a health maintenance organization granted a certificate of authority 

20 or its representatives may not be construed as a violation of any law relating to solicitation or advertising 

21 by health professionals. 

22 13) A health maintenance organization authorized under this chapter may not be considered to be 

23 practicing medicine and is exempt from Title 37, chapter 3, relating to the practice of medicine. 

24 (4) The provisions of this chapter do not exempt a health maintenance organization from the 

25 applicable certificate of need requirements under Title 50, chapter 5, parts 1 and 3. 

26 (5) The provisions of this section do not exempt a health maintenance organization from material 

27 transaction disclosure requirements under 33-3-701 through 33-3-704. A health maintenance organization 

28 must be considered an insurer for the purposes of 33-3-701 through 33-3-704. 

29 (6) This section does not exempt a health maintenance organization from prohibitions against 

30 interference with certain communications as provided under [sections 2 through 5]." 
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NEW SECTION. Section 2. Definitions. As used in [sections 1 threugh 4 2 THROUGH 51, unless 

2 the context requires otherwise, the following definitions apply: 

3 ( 1) "Enrollee" means the individual to whom a health care service is provided or will be provided 

4 B',' a FRana§eEI oars er§ani;!atien. UNDER A HEAL TH PLAN. 

5 (2) "Health care provider" or "provider" mean~ an inEli>JiElual lioensoEI er sortifieEI 13ursuant te Title 

6 37 to 13re1JiEl0 health care ser>Jicos threu§h a FRana§oEI sara organi~atien. A HEAL TH CARE PROFESSIONAL 

7 OR FACILITY. 

8 (3) "Health carrier" means an entity that sv 13elisv, oentract, sertifisate, er agreoFRont agrees THAT 

9 IS SUBJECT TO THE INSURANCE LAWS AND RULES OF THIS STATE AND THAT CONTRACTS, OFFERS 

10 TO CONTRACT, OR ENTERS INTO AN AGREEMENT to provide, deliver, arrange for, pay for, or reimburse 

11 ANY OF the costs of a health earn seruiee te an enrellee SERVICES. THE TERM INCLUDES A DISABILITY 

12 INSURER, HEAL TH MAINTENANCE ORGANIZATION, OR A HEAL TH SERVICE CORPORATION OR OTHER 

13 ENTITY PROVIDING A HEAL TH BENEFIT PLAN. 

14 (4) "Health plan" OR "HEALTH BENEFIT PLAN" means a policy, contract, certificate, or agreement 

15 entered into, offered, or issued by a health carrier to provide, deliver, arrange for, pay for, or reimburse 

16 ANY OF the costs of a health care serviso te an onrelloo SERVICES. 

17 (5) "Managed care organization" means an entity froFR whioR an onrolloo agrees te use RealtR ears 

18 13r01JiElors wRo are FRana90EI by, owneEI b•,r. unEler eentrast witR, or BFRjille.,,ee by a RealtR carrier er FRanagoe 

19 oare or§ani;mtion THAT MANAGES. OWNS. CONTRACTS WITH, OR EMPLOYS HEAL TH CARE PROVIDERS 

20 TO PROVIDE HEAL TH CARE SERVICES UNDER A HEAL TH PLAN. The term includes a health maintenance 

21 organization, AS DEFINED IN 33-31-102. AND AN ENTITY THAT DOES NOT ITSELF PROVIDE HEALTH 

22 PLANS. 

23 (6) "Medical communication" means: 

24 (a) a communication made by a health care provider to an enrollee or to the guardian or other legal 

25 representative of an enrollee receiving health care services from the provider: 

26 (i) concerning the mental or physical health care needs or treatment of the enrollee and the 

27 provisions, terms, or requirements of the health plan or another health plan relating to the needs or 

28 treatment of the enrollee; and 

29 (ii) including a communication concerning: 

30 (A) a test, consultation, or treatment option and a risk or benefit associated with the test, 
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consultation, or option; 

2 IB) variation among health care providers and health care facilities, as defined in 50-5-101, in 

3 experience, quality of health care services, or health outcomes; 

4 IC) the basis or standard for the decision of the enrollee's health carrier or managed care 

5 organIzatIon er anether health earrier er managed ears ergani;;atien to authorize or deny a health care 

6 service; 

7 ID) the process used by the enrollee's health carrier or managed care organization er an ether health 

8 earrier er managed sare ergani;;atien to determine whether to authorize or deny a health care service; OR 

9 IE) a financial incentive or disincentive provided by the enrollee's health carrier or managed care 

10 organization or another health sarrior er manages eare erganication to a health care provider to authorize 

11 or deny a health care service; &f 

12 (r;<) tho basis for terfl'lination of the eentraet to 13roviaa health sare sori·ises Fl'laae between the 

13 13roviaer ana the healtl=I sarrier or Fl'lanageri sare erganieation; 

14 (b) a communication made by a health care provider to another health care provider, an employee 

15 or contractor of the enrollee's managed care organization, or an employee of the health carrier advocating 

16 a particular method of treatment on behalf of an enrollee. 

17 

18 NEW SECTION. Section 3. Gag clauses and other action affecting medical communications 

19 prohibited -- exceptions. 111 A health carrier or managed care organization may not by an oral or written 

20 contract, by an oral or written direction or requirement, or by a financial inducement or penalty prohibit* 

21 disse1orage J provider from making a medical communication to an enrollee. A contract, direction, 

22 requirement, or financial inducement or penalty violating this subsection is void. 

23 (2) Subsection (11 does not apply to: 

24 la) an oral or written contract, direction, requirement, or financial inducement or penalty prohibiting 

25 a provider from disclosing a trade secret, as defined in 30-14-402, to the same extent as other employees 

26 or contractors of the health carrier or managed care organization are prohibited from disclosing the trade 

27 secret; 

28 (bl an oral or written contract, direction, requirement, or financial inducement or penalty prohibiting 

29 a health care provider from referring an enrollee to another health plan or managed care organization in 

30 which the provider making the referral has a direct financial interest; and 

\
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(cl the terms of an oral or written contract mutually agreed upon by a health carrier or managed 

2 care organization and a provider requiring the provider to participate in and cooperate with all programs, 

3 policies, and procedures implemented by the health carrier or managed care organization to ensure, review, 

4 or improve the quality of health care. 

5 

6 NEW SECTION. Section 4. Sanction because of medical communication prohibited. A health 

7 carrier or managed care organization may not take any of the following actions with regard to a health care 

8 provider because the provider made a medical communication to an enrollee or to the guardian or legal 

9 representative of the enrollee: 

1 O ( 11 terminate an agreement between the health carrier or managed care organization and the health 

11 care provider to provide health care services; 

12 (2) reduce compensation to the provider; 

13 (3) demote the provider in regard to relative seniority within the managed care organization; 

14 (4) transfer the provider to other duties within the managed care organization; 

15 (5) deny the provider admitting or other privileges; or 

16 (6) take other action against the provider in retaliation for a medical communication made by the 

1 7 provider to an enrollee. 

18 

19 NEW SECTION. Section 5. Civil penalty -- civil action for collection of penalty. ( 1) A health carrier 

20 or a managed care organization violating [section ~ 3 OR 41 is subject to a civil penalty net te exseee 

21 $ii,OOO, AS PROVIDED IN 33-1-317, for each violation. Each day of violation constitutes a separate 

2 2 violation for the purposes of this section. 

23 12) A health eaFe JilFBvieler niakin!! a nieeisal seniniunieatien te an enrellee in .,ielatien ef a eentFast, 

24 Elirestien, FBElUiFonient, er finansial indwsenient OF jilenalty JilFBhieiteEI b~, loestien 21 n,ay eFin!! a si¥il astien 

25 to sol lest the Jilenalty JilFO'lideEI foF in sweoestien I 1) in the ElistFist sew Ft fer the sewntv in whieh tho 

26 saFAFFlunisatien ,.11as R=laSo, 

27 (d) A l=iealth sare jilrevieler with when, a sentraet te pre•,iele health sare sor¥iseo te enrellees is 

28 tBFA1inateel in vielatien ef [seetien 3) n,a•t lariA!! a sivil aetien te sellest the 13enalty previeleel fer in 

29 sutaseotien (1) in the eistrist seuFt fer the eeunt~• in whish the preuieeF resieles. 

30 +4H2l In addition to other enforcement methods provided by law, the commissioner may bring a 
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civil action in the district court of the first judicial district to collect the civil penalty provided for in 

2 subsection I 1) from a person violating a provision of [sections 1 tl:1roi;9i:1 4 2 THROUGH 5]. An amount 

3 collected by the commissioner pursuant to this section must be deposited in the general fund. 

4 

5 

6 

7 

8 

NEW SECTION. Section 6. Codification instruction. [Sections 1 tl:1rou9i:1 4 2 THROUGH 5] are 

intended to be codified as an integral part of Title 33, and the provisions of Title 33 apply to [sections -l

tl:1rou9h 4 2 THROUGH 5]. 

9 NEW SECTION. Section 7. Applicability. [This act] applies to contracts entered into or renewed 

1 O after [the effective date of this act) between a health care provider and a health carrier or managed care 

11 organization. 

12 -END-
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Mr. Speaker and Mr. President: 

on House Bill 27 
Report No. 1, April 11, 1997 

Page 1 of 1 

We, your Conference Committee met and considered House Bill 27 (reference copy -
salmon) and recommend that House Bill 27 be amended as follows: 

1. Page 3, line 21. 
Following: "making" 
Insert: "or interfere with a provider making" 

And this Conference Committee report be adopted. 

For the House: For the Senate: 
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3 

HOUSE BILL NO. 27 

INTRODUCED BY SIMON 

HB0027 .04 

4 A BILL FOR AN ACT ENTITLED: "AN ACT PROHIBITING HEAL TH CARRIERS AND MANAGED CARE 

5 ORGANIZATIONS FROM INTERFERING WITH CERTAIN MEDICAL COMMUNICATIONS MADE BY PERSONS 

6 PROVIDING HEAL TH CARE SERVICES IN A MANAGED CARE SETTING; PROVIDING DEFINITIONS; 

7 PROVIDING A PENAL TY; AMENDING SECTION 33-31-111, MCA; AND PROVIDING AN APPLICABILITY 

8 DATE." 

9 

10 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

11 

12 

13 

SECTION 1. SECTION 33-31-111, MCA, IS AMENDED TO READ: 

"33-31-111. Statutory construction and relationship to other laws. 11) Except as otherwise 

14 provided in this chapter, the insurance or health service corporation laws do not apply to any health 

15 maintenance organization authorized to transact business under this chapter. This provision does not apply 

16 to an insurer or health service corporation licensed and regulated pursuant to the insurance or health service 

17 corporation laws of this state except with respect to its health maintenance organization activities 

18 authorized and regulated pursuant to this chapter. 

19 ( 2) Solicitation of enrollees by a health maintenance organization granted a certificate of authority 

20 or its representatives may not be construed as a violation of any law relating to solicitation or advertising 

21 by health professionals. 

22 (3) A health maintenance organization authorized under this chapter may not be considered to be 

23 practicing medicine and is exempt from Title 37, chapter 3, relating to the practice of medicine. 

24 (4) The provisions of this chapter do not exempt a health maintenance organization from the 

25 applicable certificate of need requirements under Title 50, chapter 5, parts 1 and 3. 

26 15) The provisions of this section do not exempt a health maintenance organization from material 

27 transaction disclosure requirements under 33-3-701 through 33-3-704. A health maintenance organization 

28 must be considered an insurer for the purposes of 33-3-701 through 33-3-704. 

29 16) This section does not exempt a health maintenance organization from prohibitions against 

30 interference with certain communications as provided under [sections 2 through 5]." 
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NEW SECTION. Section 2. Definitions. As used in !sections 1 throu!!h 4 2 THROUGH 5]. unless 

2 the context requires otherwise, the following definitions apply: 

3 { 1) "Enrollee" means the individual to whom a health care service is provided or will be provided 

4 ev a fflana!Jed oare or9ani2ation. UNDER A HEAL TH PLAN. 

5 (2) "Health care provider" or "provider" means an indi11idual lisensed OF oertified l'!Ur&uant to Title 

6 37 to 1'1F0~1ido health oare servioes throu9h a fflana!Jed oaFo or9ani2ation. A HEAL TH CARE PROFESSIONAL 

7 OR FACILITY. 

8 (3) "Health carrier" means an entity that 1:J,1 l'loliov, oontraot, sortifisate, or a9r0offlont a9roos THAT 

9 IS SUBJECT TO THE INSURANCE LAWS AND RULES OF THIS STATE AND THAT CONTRACTS, OFFERS 

10 TO CONTRACT, OR ENTERS INTO AN AGREEMENT to provide, deliver, arrange for, pay for, or reimburse 

11 ANY OF the costs of a health care sorvioo to an onroll00 SERVICES. THE TERM INCLUDES A DISABILITY 

12 INSURER, HEAL TH MAINTENANCE ORGANIZATION. OR A HEAL TH SERVICE CORPORATION OR OTHER 

13 ENTITY PROVIDING A HEAL TH BENEFIT PLAN. 

14 (4) "Health plan" OR "HEALTH BENEFIT PLAN" means a policy, contract, certificate, or agreement 

15 entered into, offered, or issued by a health carrier to provide, deliver, arrange for, pay for, or reimburse 

16 ANY OF the costs of a health care s0r> 1iso to an onrolloo SERVICES. 

17 (5) "Managed care organization" means an entity froffl whioh an enrollee a!Jroes ta use health oare 

18 providers 'Nhe are fflana!Jed ey, ewneEJ 1:J•1, under sontraot with, er effll'll0y0d ev a health sanier OF fflana!Jod 

19 oars or!Jani2ation THAT MANAGES. OWNS, CONTRACTS WITH. OR EMPLOYS HEAL TH CARE PROVIDERS 

20 TO PROVIDE HEAL TH CARE SERVICES UNDER A HEALTH PLAN. The term includes a health maintenance 

21 organization, AS DEFINED IN 33-31-102, AND AN ENTITY THAT DOES NOT ITSELF PROVIDE HEALTH 

22 PLANS. 

23 16) "Medical communication" means: 

24 la) a communication made by a health care provider to an enrollee or to the guardian or other legal 

25 representative ot an enrollee receiving health care services from the provider: 

26 Ii) concerning the mental or physical health care needs or treatment of the enrollee and the 

27 provisions, terms, or requirements of the health plan or another health plan relating to the needs or 

28 treatment of the enrollee; and 

29 {ii) including a communication concerning: 

30 IA) a test, consultation, or treatment option and a risk or benefit associated with the test, 
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consultation, or option; 

2 IB) variation among health care providers and health care facilities, as defined in 50-5-101, in 

3 experience, quality of health care services, or health outcomes; 

4 IC} the basis or standard for the decision of the enrollee's health carrier or managed care 

5 organization or another health oarrior or FRana!Jsd oars or§anization to authorize or deny a health care 

6 service; 

7 ID} the process used by the enrollee's health carrier or managed care organization or another health 

8 oarrisr or FRana§od Gare or§anization to determine whether to authorize or deny a health care service; OR 

9 IE) a financial incentive or disincentive provided by the enrollee's health carrier or managed care 

10 organization or another health oarrier or FRana§od saro Br!Janizatisn to a health care provider to authorize 

11 or deny a health care service; Gf 

12 (F) the l)asis for terFRination of the oontraot ts 13r0¥ide i=lealth sare ser¥isas n:1ad0 1)0tw00n ti=le 

13 13ro11 iElor ans the i=lealth sarrier er FRana!Jed sare sr§anizatisn; 

14 (b) a communication made by a health care provider to another health care provider, an employee 

15 or contractor of the enrollee's managed care organization, or an employee of the health carrier advocating 

16 a particular method of treatment on behalf of an enrollee. 

17 

18 NEW SECTION. Section 3. Gag clauses and other action affecting medical communications 

19 prohibited -- exceptions. ( 1) A health carrier or managed care organization may not by an oral or written 

20 contract, by an oral or written direction or requirement, or by a financial inducement or penalty prohibit &I' 

21 ~ a provider from making OR INTERFERE WITH A PROVIDER MAKING a medical communication 

22 to an enrollee. A contract, direction, requirement, or financial inducement or penalty violating this 

23 subsection is void. 

24 12) Subsection (1) does not apply to: 

25 (a) an oral or written contract, direction, requirement, or financial inducement or penalty prohibiting 

26 a provider from disclosing a trade secret, as defined in 30-14-402, to the same extent as other employees 

27 or contractors of the health carrier or managed care organization are prohibited from disclosing the trade 

28 secret; 

29 (b) an oral or written contract, direction, requirement, or financial inducement or penalty prohibiting 

30 a health care provider from referring an enrollee to another health plan or managed care organization in 
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which the provider making the referral has a direct financial interest; and 

2 (c) the terms of an oral or written contract mutually agreed upon by a health carrier or managed 

3 care organization and a provider requiring the provider to participate in and cooperate with all programs, 

4 policies, and procedures implemented by the health carrier or managed care organization to ensure, review, 

5 or improve the quality of health care. 

6 

7 NEW SECTION. Section 4. Sanction because of medical communication prohibited. A health 

8 carrier or managed care organization may not take any of the following actions with regard to a health care 

9 provider because the provider made a medical communication to an enrollee or to the guardian or legal 

10 representative of the enrollee: 

11 11) terminate an agreement between the health carrier or managed care organization and the health 

1 2 care provider to provide health care services; 

13 12) reduce compensation to the provider; 

14 I 3) demote the provider in regard to relative seniority within the managed care organization; 

15 (4) transfer the provider to other duties within the managed care organization; 

16 (5) deny the provider admitting or other privileges; or 

17 16) take other action against the provider in retaliation for a medical communication made by the 

18 provider to an enrollee. 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

NEW SECTION. Section 5. Civil penalty -- civil action for collection of penalty. 11) A health carrier 

or a managed care organization violating [section~ 3 OR 41 is subject to a civil penalty not to oxsoos 

$ a ,000, AS PROVIDED IN 33-1-317, for each violation. Each day of violation constitutes a separate 

violation for the purposes of this section. 

(2) /\ health sars prsviser making a mssical sommunisation to an snrollao in violation of a sontrast, 

Flirsetion, FBEjldirsment, or financial ins1,00m0nt or 130nalty 13rohiBit0s By [sestion 21 ma;' Bring a siYil astion 

to collect tho 130nalty 13revises for in SldBsostion ( 1} in tho sistrict sourt for tho oounty in 'Nhich tho 

oommunication was masa. 

{;3) A hoalth oaro prov-ieef-with whom a contract ta pro,,isa health saro oervises to enrollees is 

torn:iinates in Yiolation of [sestion a1 n:iay aring a si·,il aotion to eollost tho 130nalty 13rovises for in 

si,Bsostion (1) in tho eistrist eourt for the sount11 in wh,sh the 13ro•.cieer rasises. 
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44+J1J. In addition to other enforcement methods provided by law, the commissioner may bring a 

2 civil action in the district court of the first judicial district to collect the civil penalty provided for in 

3 subsection (1) from a person violating a provision of [sections 1 throu§h 4 2 THROUGH 5]. An amount 

4 collected by the commissioner pursuant to this section must be deposited in the general fund. 

5 

6 NEW SECTION. Section 6. Codification instruction. [Sections 1 throu!Jh 4 2 THROUGH 5] are 

7 intended to be codified as an integral part of Title 33, and the provisions of Title 33 apply to [sections -1-

8 throu§h 4 2 THROUGH 5). 

g 

10 NEW SECTION. Section 7. Applicability. [This act] applies to contracts entered into or renewed 

11 after [the effective date of this act) between a health care provider and a health carrier or managed care 

1 2 organization. 

13 -END-
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