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Se:..,..;~7{; BILL NO. 3E 7 

2 

3 

INTRODUCED BY LJ ~--~-~---------------------------

4 A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING ADDITIONAL FORFEITURE REMISSION FOR 

5 PERSONS FILING LATE WATER CLAIMS; IDENTIFYING CERTAIN SITUATIONS IN WHICH OBJECTIONS 

6 TO A WATER CLAIM MUST BE DISMISSED; EXPANDING THE WATER CLAIM APPEAL PROCESS; 

7 CLARIFYING STANDING FOR OBJECTIONS TO WATER CLAIMS; ESTABLISHING A WATER 

8 ADJUDICATION ADVISORY COMMITTEE; AMENDING SECTIONS 3-7-103, 85-2-214, 85-2-221, 85-2-225, 

9 85-2-226, 85-2-233, AND 85-2-235, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

10 

STATEMENT OF INTENT 11 

12 A statement of intent is necessary for this bill because [section 11 encourages the Montana supreme 

13 court and the water court to adopt procedural rules. The legislature intends that the courts adopt 

14 abandonment relief rules that recognize the courts' existing equitable powers. These rules should consider 

15 and adopt equitable principles and existing rules of procedure, including but not limited to the equitable 

16 principles of detrimental reliance, good cause, equitable tolling, and excusable neglect and Rules 55 and 

17 60, Montana and Federal Rules of Civil Procedure. The courts may by rule identify certain situations in 

18 which relief from abandonment will be granted after 1996 and under what terms relief will be granted in 

19 order to secure the interests of justice and may establish procedures for implementing [this act]. 

20 

21 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

22 

23 Section 1. Section 85-2-214, MCA, is amended to read: 

24 "85-2-214. Commencement of action. ( 1) The action for the adjudication of all existing water 

25 rights under this part, part 7, and Title 3, chapter 7, is commenced with the issuing of the order by the 

26 Montana supreme court to file a statement of a claim of an existing water right as provided in 85-2-212. 

27 As to each claim, the action is considered filed in the judicial district of the county in which the diversion 

28 is made or, if there is a claimed right with no diversion, in the judicial district of the county in which the 

29 use occurs. 

30 (2) The water judge shall monitor the claim filing procedure for claims within Ris the water division 
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and make any orders necessary to assure timely and accurate compliance with the claim filing procedure. 

2 (31 The water judge may relieve a party from abandonment of a claim under 85~2~226. as follows: 

3 (al For claims filed after July 1. 1996, but before the issuance of a preliminary decree, relief may 

4 be granted for good cause shown and upon those terms as are just and in accordance with 85-2-224. 

5 (b) For claims filed after the entry of a preliminary decree. relief may be granted under the 

6 provisions of Rule 60. Montana Rules of Civil Procedure. 

7 (41 The Montana supreme court and the water court are encouraged to adopt procedural rules 

8 required to implement the provisions of subsection (31." 

9 

1 0 Section 2. Section 85-2-221, MCA, is amended to read: 

11 "85-2-221. Filing of claim of existing water right -- filing late claim. ( 1} A person claiming an 

12 existing right, unless exempted under 85-2-222 or unless an earlier filing date is ordered as provided in 

13 85-2-212, shall file with the department no later than June 30, 1983, a statement of claim for each water 

14 right asserted on a form provided by the department. 

15 (2) The department shall file a copy of each statement of claim with the clerk of the district court 

16 for the judicial district in which the diversion is made or, if there is a claimed right with no diversion, the 

17 department shall file a copy of the statement of claim with the clerk of the district court of the judicial 

18 district in which the use occurs. 

1 9 (3) Subject to certain terms and conditions, the legislature intends to provide for the remission of 

20 the forfeiture of existing rights to the use of water caused by the failure to comply with subsection ( 1) as 

21 provided under 85-2-214. Accordingly, with respect only to a basin that has not been closed to further 

22 appropriation pursuant to a compact ratified by the legislature under part 7 of this chapter prior to July 1, 

23 1993, a claim of an existing water right not filed with the department on or before April 30, 1982, may be 

24 filed with the department on or before July 1, 1990, on forms provided by the department. This section 

25 is f1Af intended to prevent allow the filing of a late claim in addition to a olaim of an e)(isting water right filed 

26 on or before April 30, 1982, if and to the extent that the additional right claimed is not the same as the 

27 right that was the subject of a previous claim and is not an abandoned right. Claims A'lust be physieall~· 

28 submitted to the department or sent b•t United States A'lail, pestmarkoe on or 13oforo tho deaeline set forth 

29 in this subseotion, in order to be oonsidorod tiA'lel•t• Tho Late claims are tflefl subject to adjudication by the 

30 distriot oourts as any other olaiffi of eJ(isting right. The elaimant is then subjeet to all rigl=its and obligations 

~na Ler,/slatlve council 
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of aAy other party, mrnept that water court.subject to the provisions of this part, rules adopted by the 

Montana supreme court or the water court, and the following: 

(al a late claim must be incorporated into the adjudication, subject to all proceedings that have 

taken place prior to the date of filing; 

(bl the person filing a late claim may request that a decree previously entered be reopened or may 

object to matters previously determined on the merits by the water court only to the extent that the request 

or objection is otherwise authorized by law and is based on a claim of water right filed on or before April 

30, 1982; 

(c) a person filing a late claim does not have the right or standing to object to any water rights 

compact reached in accordance with part 7 of this chapter that is ratified by the legislature prior to July 

1, 1993, except to the extent that right or standing to object exists based on a claim of water right filed 

on or before April 30, 1982, or to claim protection for the right represented in the late claim under any 

provision of SH€-h a compact that subordinates the use of a water right recognized in the compact to a right 

recognized under state law; 

(di if the water judge, fellowiA§ oejeetioA unEler 80 2 233, finds that the right represented in the 

late claim was the subject of a prior order or decree by the water judge or is otherwise without merit, the 

water judge shall award costs and reasonable attorney fees to the person or persons filing #le an objection 

to a late claim; 

(el a right represented in a late claim i5' may be subordinate to all feEleral aAd IAEliaA reserves water 

ri9hts estaBlished By compact or Eleeree uAEler this ehapter other water rights upon terms that the court 

determines are just under the circumstances; 

(fl unless a late claim either was placed in the United States FAail and postFAarl<ed on or before April 

30, 1 982, or, if there is no evidence of Hie daw of FAailiA§, there is evidenee of executioA on or Before April 

30, 1982, and aetual reeeipt ey Hie departFAeAt SA er before May 7, 1982, the ri§ht represented in the 

claim is, in addition, suBerdinate to: 

(ii ri§hts represeAted iA all ••alid, tifflely files elaiffls; aAs 

(iii ri9hts represeAteEI in a permit or reservatioA of water issues uAEler this ehapter if ans to the 

m,tent that the person holsin§ the permit or reservation files aA eBjeetioA uAser this part aAs proves that 

the perseA holaiA§ the perfflit er reservatioA reasonaBI~· rolios to the setrifflent of the persoA holsin§ the 

perFAit er reservatioA upon the failure of the elaiFAant to file a elaiffl BA er Before April 30, 1982. 

~na Leg/stative councfl 
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(4) TAe ElepartRlent anEI tAe Elistriet eeurts Rlav net aeeept anv stateRlents of elaim pAvsieallv 

2 sul3R1ittoEI or pestRlarl(eEI after dul~· 1, 199€!, anEI SAall notifv a person wAe files a elaim after Julv 1, 199€!, 

3 tAat tho claiRl will not 13e assepteEI late claims filed after July 1, 1996, are subiect to the provisions of 

4 85-2-214(3)(a)." 

5 

6 Section 3. Section 85-2-225, MCA, is amended to read: 

7 "85-2-225. Filing fee -- processing fee for remitted claims. (1) Each claim filed under 85-2-221 

8 or 85-2-222 must be accompanied by a filing fee in the amount of $40, subject to the following exceptions: 

9 (a) the total filing fees for all claims filed by one person in any one water court division may not 

10 exceed $480; and 

11 (bl fie§ filing fee is not required accompanying a claim of an existing right that is included in a 

1 2 decree of a court in the state of Montana and that is accompanied by a copy of that decree or pertinent 

13 portion thereof of the decree. 

14 (2) A claim that is exempt from the filing requirements of 85-2-221(1) but that is voluntarily filed 

15 must be accompanied by a filing fee in the amount of $40. Exempt claims for a single development with 

16 several uses if filed simultaneously may be accompanied by a filing fee in the amount of $40. 

17 (3) (al Except as provided in subsection (3I(cl, in addition to the filing fee set forth in subsection 

18 11), each statement of claim filed under 85-2-221(3) must be accompanied by a processing fee in the 

19 amount of $150, which must be deposited in the water rights adjudication account for the examination of 

20 late claims by the department anEI for the pul31ieation of notiees sv the Elepartment as reeiuireEI unElor 

21 B6 2 21a(2J. 

22 (b) The water judge s-ltall may assess against the late claimant all reasonable administrative costs 

23 and expenses that may be incurred by the court Elue te the filing ef the late elaim anEI the eonsiEleration et 

24 the el3jeetien, whieh in reaching a determination whether to relieve a party from abandonment as provided 

25 in 85-2-214. The court may award other fees and expenses against the party asserting a late claim as it 

26 determines just under the circumstances. Any assessment rendered by the court must be deposited in the 

27 water rights adjudication account. 

28 (c) For a statement of claim that was filed after April 30, 1982, but prior to July 1, 1993, or for 

29 a statement of claim filed by a state agency, the processing fee provided for in subsection (3)(al must be 

30 paid on or before a date to be established by the department by rule, but no later than July 1, 1999." 

~na Leolslative Counctt 
- 4 -



54th Legislature LC0680.01 

Section 4. Section 85-2-226, MCA, is amended to read: 

2 "85-2-226. Abandonment by failure to file claim. +Re Except as provided in 85-2-214, the failure 

3 to file a claim of an existing right as required by 85-2-221 I 1) establishes a conclusive presumption of 

4 abandonment of that right." 

5 

6 Section 5. Section 3-7-103, MCA, is amended to read: 

7 "3-7-103. Promulgation of rules and prescription of forms -- advisory committee. ill As soon as 

8 practicable the Montana supreme court may promulgate special rules of practice and procedure and shall 

9 prescribe forms for use in connection with this chapter and Title 85, chapter 2, parts 2 and 7, in 

10 consultation with the water judge and the department of natural resources and conservation. 

11 (2) (a) The chief water iudge shall appoint a water adiudication advisory committee to provide 

12 recommendations to the water court, the Montana supreme court, the department of natural resources and 

13 conservation, and the legislature on methods to improve and expedite the water adjudication process. 

14 (b) The committee consists of four attorneys who practice before the water court and three water 

15 users who have filed statements of claim with the department of natural resources and conservation under 

16 this chapter. 

17 (cl The chief water iudge or the iudge's designee shall serve as an ex officio member of the 

18 committee. The Montana supreme court may appoint the attorney general or the attorney general's 

19 designee and a representative from the department of natural resources and conservation as ex officio 

20 members of the committee. 

21 (d) The committee members shall serve at the pleasure of the water court and shall serve without 

22 compensation. 

23 (e) The committee shall file a report with the Montana supreme court by October 1, 1996, and as 

24 often as determined by the Montana supreme court." 

25 

26 Section 6. Section 85-2-233, MCA, is amended to read: 

27 "85-2-233. Hearing on temporary preliminary decree or preliminary decree. ( 1) la) For good cause 

28 shown and subiect to the provisions of subsection Pl, a hearing Sflall must be held before the water judge 

29 on any objection to a temporary preliminary decree or preliminary decree by: 

30 Ii) the department; 

~na Leglslatlve council 
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(iii a person named in the temporary preliminary decree or preliminary decree; 

(iii) any person within the basin entitled to receive notice under 85-2-232( 1); or 

(iv) any other person who claims rights to the use of water from sources in other basins that are 

hydrologically connected to the sources within the decreed basin and who would be entitled to receive 

notice under 85-2-232 if flis the claim or claims were from sources within the decreed basin. 

(bl For the purposes of this subsection (1), "good cause shown" means a written statement 

showing that a person has an ownership interest in water or its use that has been affected by the decree. 

ill A person does not waive the right to object to a preliminary decree by failing to object to a 

temporary preliminary decree. However, a person may not raise an objection to a matter in a preliminary 

decree if l=le that person was a party to the matter when the matter was previously litigated and resolved 

as the result of an obJection raised in a temporary preliminary decree, unless the objection is allowed for 

any of the following reasons: 

(i) mistake, inadvertence, surprise, or excusable neglect; 

(ii) newly discovered evidence that by due diligence could not have been discovered in time to move 

for a new trial under Rule 59(b), Montana Rules of Civil Procedure; 

(iii) fraud, misrepresentation, or other misconduct of an adverse party; 

(ivl the judgment is void; or 

(vi any other reason justifying relief from the operation of the judgment. 

(2) If a hearing is requested, the request must be filed with the water judge within 180 days after 

entry of the temporary preliminary decree or preliminary decree. The water judge may, for good cause 

shown, extend this time limit up to two additional 90-day periods if application for an extension is made 

prior to expiration of the original 180-day period or any extension of it. 

(3) The request for a hearing~ must contain a precise statement of the findings and conclusions 

in the temporary preliminary decree or preliminary decree with which the department or person requesting 

the hearing disagrees. The request~ must specify the paragraphs and pages containing the findings 

and conclusions to which objection is made. The request ~ must state the specific grounds and 

evidence on which the objections are based. 

(4) Upon expiration of the time for filing objections and upon timely receipt of a request for a 

hearing, the water judge shall notify each party named in the temporary preliminary decree or preliminary 

decree that a hearing has been requested. The water judge shall fix a day when all parties who wish to 

~na Legislative councll 
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participate in future proceedings must appear or file a statement. The water Judge shall then set a date tor 

2 a hearing. The water judge may conduct individual or consolidated hearings. A hearing s-Ralt must be 

3 conducted as for other civil actions. At the order of the water judge a hearing may be conducted by the 

4 water master, who shall prepare a report of the hearing as provided in 1vu;i.Giv.P., Rule 53(e), Montana 

5 Rules of Civil Procedure. 

6 (51 Failure to object under subsection ( 1 l to a compact negotiated and ratified under 85-2-702 or 

7 85-2-703 bars any subsequent cause of action in the water court. 

8 (6) If the court sustains an objection to a compact, it may declare the compact void. The agency 

9 of the United States, the tribe, or the United States on behalf of the tribe party to the compact shall 130 l.§. 

10 permitted 6 months after the court's determination to file a statement of claim, as provided in 85-2-224, 

11 and the court shall thereafter issue a new preliminary decree in accordance with 85-2-231+~ 13r0vided, 

12 hewever However, #ta-t any party to a compact declared void may appeal from Sl:lffi that determination in 

13 accordance with those procedures applicable to 85-2-235, and the filing of a notice of appeal shall stav 

14 stays the period for filing a statement of claim as required under this subsection. 

15 (7) Upon petition by a claimant, the water court shall grant a motion for dismissal to an objection 

16 to a temporary preliminary or preliminary decree if the objection pertains to an element of a water right that 

1 7 was previously decreed and: 

18 (a) the objector or the objector's predecessor in interest was a party to the previous decree; 

19 (bl the claimant's water right was challenged in the previous decree litigation; 

20 (cl the claimant's water right was actually litigated; 

21 (dl a determination was made by the court regarding the elements of the water right that are the 

22 subject of objection; and 

23 (e) the right as claimed conforms to the previous decree." 

24 

25 Section 7. Section 85-2-235, MCA, is amended to read: 

26 "85-2-235. Appeals ffom fiAal deeree. ill A person whose existing rights and priorities are 

27 determined in #te .1!. final decree may appeal the determination only if: 

28 ffiifil fie the person requested a hearing and appeared and entered objections to the temporary 

29 preliminary decree or the preliminary decree; or 

30 rnJ.Ql flis the person's rights or priorities as determined in the temporary preliminary decree or the 

~na Legislative council 
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preliminary decree were affected as the result of an objection filed by another person. 

2 121 An interlocutory ruling by the water judge upon a motion raising a guestion of law may be 

3 appealed by any party affected by the decision and who participated in the proceedings on the motion." 

4 

5 NEW SECTION. Section 8. Effective date. [This act] is effective on passage and approval. 

6 END-

~na Leg/stative counc/1 
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for SB0387. as introduced 

DESCRIPTION OF PROPOSED LEGISLATION: 
This act provides additional forfeiture remission for persons filing late water right claims; 
identifies certain situations in which objections to water right claims must be dismissed; 
expands the water right claim appeal process; clarifies standing for objections to water 
right claims; and establishes a water adjudication advisory committee. 

ASSUMPTIONS: 
1. Late claims--claims of existing water right not filed with the Department of Natural 

Resources and Conservation by April 30, 1982--can be filed until issuance of a final 
decree. 

2. There is no way of knowing exactly how many late claims may be filed under the terms 
of this act. Based on experience with late claims associated with SB310 passed by the 
1993 Legislature, it is estimated that 150 claims per year would be filed each year of 
the 1997 biennium. 

3. The Water Court is not likely to hold any hearings on late claims during the 1997 
biennium, and a hearing will not be held unless an objection is filed against the 
claim. 

4. The filing percentage of additional late claims will be similar to the percentage 
breakdown of the approximately 3391 late claims currently filed: 42% stockwater, 36% 
irrigation, 15% domestic, and 7% other. 

5. Approximately 2609 additional late claims will be filed over the life of the 
adjudication for a total of 6,000. 

6. Approximately 32% of the late claims will receive objections. Assuming 6,000 late 
claims are filed, then 1920 will receive an objection. 

7. Every late claim receiving an objection will require the Water Court to spend one more 
day on the adjudication. 

FISCAL IMPACT: 

Department of Natural Resources and Conservation 
FY96 

Difference 
Expenditures: 
Processing Costs 22,500 

Revenues: 
Water Rights Adjudication (02) 26,100 

Net Impact: 3,600 

(continued on page 2) 

DAVE LEWIS, BUDGET DIRECTOR DATE 
Office of Budget and Program Planning 

FY97 
Difference 

22,500 

26,100 

3,600 

Fiscal Note for SB0387, as introduced 

58 3i7 



Fiscal Note Request, SB0387. as introduced 
page 2 
( ccncinued) 

FISCAL IMPACT: 
Water Court 
Based upon the current Water Court budget and staff nl.lillbers, adjudication will be extended 
1.28 years and the Water Courts expenditures will be increased by $666,880 over the term of 
the adjudication. 

TECHNICAL NOTES: 
1. Because the filing period will be extended until issuance of a final decree, the 

federal government may challenge Montana's adjudication program as not meeting the 
McCarran amendment requirements and may seek to have their claims adjudicated in 
federal court. 

2. The passage of SB310 by the 1993 Legislature has resulted in 286 late claims being 
filed since July 1, 1993. SB310 extends late claim filing until July 1, 1996; this act 
would extend claim filing until a final decree is issued. 
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SENATE BILL NO. 387 

INTRODUCED BY BECK 

SB0387.02 

APPROVED BY COM 
ON JUDICIARY 

4 A BILL FOR AN ACT ENTITLED: "AN ACT f!ROVIDl~JG ADDITIO~J/1.L FORFEITURE REMISSION FOR 

5 PERSO~JS FILING LATE WATER CLAIMS; IDHJTIFYING CERTAIN SITUATIO~JS l~J VVHICH OBJECTIONS 

6 TO A WATER CLAIM MUST BE DISMISSED CLARIFYING APPLICATION OF COMMON-LAW RULES OF 

7 ISSUE AND CLAIM PRECLUSION TO THE ADJUDICATION OF EXISTING WATER RIGHTS; EXPANDING THE 

8 WATER CLAIM APPEAL PROCESS; CLARIFYING STANDING FOR OBJECTIONS TO WATER CLAIMS; 

9 ESTABLISHl~JG AUTHORIZING THE GOVERNOR TO APPOINT A WATER ADJUDICATION ADVISORY 

10 COMMITTEE; AMENDING SECTIONS 6 7 106, 86 2 214, 86 2 221, 86 2 22e, Se 2 226, 85-2-233,AND 

11 85-2-235, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

12 

13 STATEMENT OF l~lTENT 

14 A statBFflBAt Bf iAtBAt is ABBBSsary for tt:lis sill BB68USB [seetien 11 eAeeurages tt:le MeAtaAa supFBFflB 

15 eeurt aAd tt:le water court te adopt proeedural rules. Tt:ie legislature iAteAds tt:lat tt:le courts adopt 

16 asaAdBAFAeAt relief rules tt:lat reeegAii!B tt:ie eeurts' existiAg eciuitasle pewers. Tt:iese rules st:ieuld eensider 

17 and adopt eciuitable priAeiples aAd existiAg rules ef preeedure, ineluding sut net liFflited to tl,e eciuitable 

18 fJrineiples ef detriFfleAtal reliaAse, geed eause, eciuitable tolling, and e,rnusasle neglect aAd Rules ee anci 

19 €i0, Mentana aAd Federal Rules of Civil f!recedure. Tt:ie eeurts FflB'( b1( rule identify eertaiA situatiens in 

20 wt:iiet:i relief freFfl abandenFfleAt will be granted after 199€i aAd under wt:iat terFfls relief will be graAted in 

21 order te seeure tt:ie iAterests of justiee and FflB',' establist:i proeedures fer iFflpleFfleAting [ti,is aetl. 

22 

23 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

24 

25 Seetien 1. SeetieA Se 2 214, MCA, is aFflBAded te read: 

26 "86 2 214. CemmenoemeRt ef aotion. (1) Tl,e aotien for tt:le adjudieatien ef all e11isting water 

27 rigt:lts under tt:iis part, J;1art 7, and Title 6, el'1af)ter 7, is eoFflFAeneed '.Yiti, tt:ie issuing ef t1'1e erder bv, tl,e 

28 Mentana SUJ:lreFflB eeurt te file a statefflent ef a elaiFfl ef an enisting 1,•,·ater rigi,t as pre\·ided in Se 2 212. 

29 As te eaet:i elaiffl, tt:ie aetien is eensidered filed in t1'1e judieial distriet of tt:le eeunty in wi,iel, tl=ie di¥ersien 

30 is Fflade er, if tl=iere is a elaiFfled rigt:lt witi, ne di¥ersien, in tl=ie judieial district of tl=ie eount',' in wl=iici, t1'1e 

~na Leg/stative council 
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tJSe 066tJFS. 

12) Tho water jtJdge shall moRitor tho elaim filiRg prooesure for elaims withiR his~ water si11isioR 

aRs make an'f orElors Reeessary to asstJre timol•,· aRd aeetJrate eomplianee •,•i"itl=l tl=le elaim filiRg proeedtJre. 

(3) The water judge may relieve a party from aeaRdeRmont of a claim tJREler 8e 2 226, as follows: 

(al For elaims filed aHer o'tJl'r'. 1, 1996, btJt before tho iss1c1aRee of a arelimiRaf'f aeeree, relief ff! □',' 

be graRted fer Ej88d ea1c1se shewn and 1c1pen those terms as are j1c1st and in aeeordaRee ',Yith Be 2 221. 

(bl !=or elaims files after the entf'( of a preliminary soeree, relief may Be §FaRtod 1c1Rsor the 

pro·,isions of Rule 60, MontaRa F11c1les of Ci•,il ?roeedme. 

( 1 l The Montana s1c1promo eo1c1rt and tho water oourt are oneomagod to adept aroeedural Flclles 

req1c1ires te imalement the arovisioRs of s1c10seetioR (3)." 

Seetien 2. Seetion 8e 2 221, MCA, is amonses to reas: 

"Be 2 221. Filing of elaim of e11isting water right filing late olaim. ( 1) A person elaimin§ aR 

eKisting ri§l=lt, 1c1nloss e*effiptea tJAaer Be 2 222 or tJnless an earlier filing elate is ordered as provided in 

Be 2 212, shall file with tho separtffiont no later than dune 30, 1983, a statoffient of elaiFR for eaoh ¥,•ator 

ri§ht assertea on a forn1 pro't'idoa by the departffient. 

I 2) The departffieRt shall file a eopv af eaeh statemeRt of elaiffi with the el erk of the distriet eourt 

for the judieial distriot iR '"''hieh the di•,ersion is ffiaae or, if there is a elaiffied right with Ro ai•,ersioR, the 

department sl=lall file a eopv of the statement of olaim with the elorl( of tl=le elisHiet eotJrt et the jtJsieial 

elistrict in which the 1c1se oeeurs. 

13) Suejeet to eertain terms aRd eonsitions, tho legislature intends to proviele for the remissien ef 

the forfeiture of eJcistiRg ri!Jhts to the use of water eauses 13•r the failure to eoAlply with s1c10seetion 11) i!§. 

pre.,.ided under Be 2 211. Aeeorain§l'r·, with respeet enlv to a easiR that has not been eloses to further 

ap13ropriation p1c1rsuant to a eoA1paet ratified by the legislature 1c1naer part 7 of, tAis ehapter prior to duly 1, 

1993, a elaim of an ellisting water Fi§ht not files with the separtment OR or Before April 30, 1982, may be 

fileel with the aepartFRent OR OF Before d1c1l 1( 1, 1996, OR fOFAlS PFOYided 0'( the separtFReRt. TAiS seetion 

is Rot intensed to i:ireYent allo•,••· tl=le filing of a late elaim in aadition to a elaiAl of an eJcistin§ ,,..,ater right files 

on or eefere t\flril 30, 1982, if ans to the el(tent that the aaaitional right elaimed is not the saFRe as the 

ri!ll=lt that 'lias the s1cJbjeet of a we,..io1cJs elaiffi aAd is not an abandonea ri§ht. Claims ffiust be fc/Aysieally 

sul3Alittes to tho separtA1ent or seRt 01,• United States mail, postmarl<ed on or eefore the aeaaline set fortl=l 

~na Le11tstatl11e counclt 
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iA tl:tis s1:113seetioA, iA ardor to 13e eoAsidored tiA1ely. Tl:te ~ elaiA1s are theA s1:113jeet to adj1:1dieation 13y the 

distriet eourts as any other elaiA1 of existin!J ri!JRt. Tl:te olaiAlaAt is tReA sul3jeot ta all rigMs and ol3li!Jations 

of any other 13arty, exee13t that water eo1:1rt,s1:113jeot to the provisions of this part, rules adopted 13•, tl:to 

MoAtaAa s1:1preA10 oourt or the water eourt, and the following: 

lal a late olaiAl A1ust 13e inoor13oratea into tho aajuaieatioA, sul3joot to all 13roeeeain!JS that ha·.,e 

takeA 13laoe 13rior to tl:te date of filiAg; 

(131 the 13erson filin!J a late olaiAl Ala'( reEJ1:1est that a deoree 13re¥iously eAterea 13e reo13ened er Alay 

el3jeet to Alatters 13reviouslv aeterA1iAed DA tl:te Alerits 13•( tl:te water eeurt onlv to tl:te eiEtent that the reEJuest 

or ol3jeotion is otl:terwise autl:toriced 13y law and is eased on a elaiAl of water ri!jht filed on or 13efore /\pril 

ao, 1982; 

(el a 13orsen filiA!l a late olaiAl aoos Rot Ra¥e tho ri!jRt or stanain!l to el3jeet to an•r water ri§hts 

eoA113aet reael:tea in aeeordanee with 13art 7 of this eha13ter that is ratified 13•; the le!Jislature 13rior to J1:1lv 

1, 1 993, OHOOJ3t to the Ol(tOAt tRat ri!jRt OF standiA!j to ol3joot OHists eased OR a olaiAl of water ri!jRt filed 

on or 13efore A13ril 30, 1982, or te elaiAl 13reteetion for the ri!jht re13resented in the late elaiAl under any 

13ro¥ision of sueh a 00A113aet that sul3ordinates tl:te use of a water ri!jht reeo!Jniced in the 00A113aet to a rig Rt 

reoo!jniced 1:1Ader state law; 

(di if tl:te water j1:1d!jo, followin!l ol3jootion under 86 2 233, finds tl:tat tl:te ri!jRt re13resented in the 

late elaiA1 was tRe sul3jeet ol a 13rior order or deeree 13y the water judge or is otherwise without merit, the 

water jud!je sl:tall award easts aAd reasona13le attornev lees to tl:to 13erson or 13ersons filing tl:te aA ol3jeetien 

ts a late elaiAl; 

(el a ri!jRt re13resented in a late elaiR'I is ffia•, so s1:113ordiAato to all federal and Indian reser¥ed water 

ri!jhts estal3lished 13y eem13aat BF searee unaer tRis ol:taptor otl:ter water riahts upon terR'IS that tRe court 

setermines are just under the eireuffistanees; 

Ill unless a late elaiR'I eitRer was plaeed in the United States mail and postmarlrnd on or 13efore A13ril 

ao, 1982, or, if tl:tere is no o·.,isenee of the sato of mailin§, there is e·.,isenee of exeeution on or 13efore April 

ao, 1982, ans aetual reeei13t 13y tho se13artR'lent on or 13efore May 7, 1982, tl:te ri§Rt re13resentes in tho 

claim is, in adsition, sul3ordiAate to: 

(il ri§Rts re13resontos in all ,•alis, tiR'lely filed elaiR'ls; ans 

(iii ri!jhts re13resentes in a 13ermit or reser>iation of ••.rater iss1:1es unser tl:tis el:ta13ter if and to tho 

oHtent tl:tat tl:te 13erson holding tl:to 13ermit or reservation files an ol3joetion unser this 13art ans 13ro¥es that 

~na Ler,lslatlve council 
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the peFSBR heldiRg the peFmit BF reseFvatieR reasoRal3ly Foliod to tho detrimeRt of the peFsOR holdiRg the 

2 peFmit or reser·iatieR upoR the failure of the elaimaRt to file a elaim OR or 13ofoFe April 30, 1982. 

3 ( 4) The departmeAt aAd the distriet eourts ma•( Rot aeeept aR·r statemeAts of el aim ph•(sically 

4 sul3mitted OF postmarl1ed after duly 1, 1996, aAd shall Aotify a porsoR who files a claim afteF dul1· 1, 1996, 

5 that the elaim will Rot be aceepted late elaims filed after duly 1, 1996, are subieet to the provisioAs of 

6 Be 2 214I3Hal." 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

SeotioR 3. SeetioA 86 2 226, MCA, is arnended to read: 

"8ii 2 22ii. FiliRg fee prooessiRg fee for remiued elaims. (1) Each elaim filed under Be 2 221 

oF Be 2 222 rnust be accornpaRied bv a filiRg fee in the amouRt of $40, sul3joet to the following mrneptions: 

(al the total filing foes foF all elaims filed bv one porsoR iR any oRe water eourt division rnav not 

elEOOOd $ 4 80; aAd 

lb) no 2 filing fee is f1.fil reEJuirod aeeornpaAying a elaim of an eiEistiAg right that is iAcluded iA a 

deeree of a court iA the state of MeAtana aAd that is aeeornpanied b•r a eo13y of that deoreo or f;)ertineRt 

portioA thereof of tho decree. 

(2) A clairn that is eiEern,:1t fro FA tho filing reEJuireffients of 8e 2 221 ( 1 l 13ut that is ~•oluntarily filea 

must be aeeornpanied 13y a filing fee iA the arnount of $40. E1Eernf;)t elaiFAs for a single development with 

several uses if filed simultaRoously rnav be accornpanied by a filing fee in the arnouRt of $40. 

13) la) E>tcept as proviEleEI in subsection (3)(e), in addition to the filiA§ fee set forth in subseetion 

(1 ), each statell'lent of slain, fileEI unaer Be 222113) must be aecompanied by a proeossing fee in the 

amouAt ef $1 e0, whieh must be deposited iA the water Fights adjueication account for the mmmination of 

late elaill'ls sv the def;)artmeRt and for the publication of notices by the eepartment as roeiuired under 

Be 2 21312). 

(bl The ,•tater juege shall ffii;!:!'. assess O§ainst the late elaimaRt all reasonable admiAistrative cests 

and expenses that ll'lay be ineurred b1• the eourt eue to the filing of the late elaim aRd the eonsieeration of 

tho objeetioR, whieh iR reaehina a eeteFll'linatioA whether to relie·,•e a party from abandoRFRent as provided 

in 86 2 21 ~. The eourt rnay award other fees aRd expenses against the part'( asserting a late claill'l as it 

EieterFRines iust unaer the eircumstaRees. /\ny assessll'lent reReerea by the eeurt must be depositee in the 

water ri§hts adjuEiieatian aeoaunt. 

lo) i;or a statorneRt of elaill'l that was files after April 30, 1982, but J;lrior to duly 1, 1993, or fer 

~na Leg/stative counc/1 
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2 

3 

a stateFAeRt ef elaiFA files by a state a§eRey, the praeessiR§ fee previaea fer iR subseetien (31 lal FAust be 

paia en er before a sate te be establishes by the aepartFAeRt by rule, but Ra later thaR Jul·,· 1, 1999." 

4 Seotien 4. Seetion Se 2 226, MCA, is aFAanEleEI to reaa: 

5 "Se 2 226. A.banElenment by fail11,e te file elaim. The Eiceeot as ara·,iaea in Be 2 211, the failure 

6 te file a elaiFA et aR mEistiR§ ri§ht as reiiuirea by Se 2 221 {1) establishes a eenelusive presumptien of 

7 abanaenFAoRt ef that ri§ht." 

8 

9 Seotien Ii. SeetieR a 7 10:3, MCA, is aFAeRaea te reaa: 

10 "3 7 1Q3. PF0m11lgatien of Fllles anEI p,ese,iptien ef feFms aElviserv eemmittee. ill As seen as 

11 praetieable the MeRtaRa supreme eeurt may premul§ate speeial rules ef praetiee ana J;Jreeeaure ana shall 

12 weseribe terms fer use iR eeRneetieR with this ehaJ;Jter aREI Title Be, ehaJ;Jter 2, parts 2 aRa 7, in 

13 eaRsultatien with the water jua§e aRa the Elepartment ef natural resourees ana eoRseP,'ation. 

14 (21 (al The ehief water iuaae shall aaaeiRt a water aajuaieatieR aavisery eoFAAlittee to aroviae 

15 reeommenaatieRs to the water eourt, the MentaRa suareAle eeurt, the aeaartFAeRt of natural resourees and 

16 eeRservatien, aRd the leaislature OR FAetheds te iAlprove and eiEaeaite the ·,vater adjuElieatieR 13reeess. 

17 (b) The eoFAFAitteo eensists ef four atterne~•s whe araetiee eefore the water eourt ana three water 

18 users whe have files stateAleRts ef elaiFA with the ae13artR1ent of Ratural resourees and eonservation under 

19 this ehaater. 

20 (el The ehief water juaae er the juaae's desiaRee shall serve as an eiE offieio memeer of the 

21 eeR1R1ittee. The MeAtaRa suareFAo eourt Alay a1313oint the attorney aeReral er the attorne~· aeReral's 

22 aesianee ane a rearesentative treAl tAe de13artR1ent of natural resourees and eonservation as mE offioio 

23 Alemeers of the eomR"littee. 

24 lei The GBAlR"littee A1eR10ers shall serve at the 13leasure of the water eeurt anEI shall serve without 

25 eeR1f)ensatioR. 

26 (el The eBR"lFflitteo shall file a reaert with the MeRtaRa su13reR1e oeurt ey Oetoeer 1, 1996, and as 

27 eften as EleterR"lineEI ey the MontaRa su13r0R10 oeurt." 

28 

29 NEW SECTION. SECTION 1. WATER ADJUDICATION ADVISORY COMMITTEE--APPOINTMENT. 

30 ( 1) THE GOVERNOR SHALL APPOINT A WATER ADJUDICATION ADVISORY COMMITTEE TO PROVIDE 

~na Ler,lslatlve council 
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1 RECOMMENDATIONS TO THE WATER COURT, THE MONTANA SUPREME COURT, THE DEPARTMENT 

2 OF NATURAL RESOURCES AND CONSERVATION, AND THE LEGISLATURE ON METHODS TO IMPROVE 

3 AND EXPEDITE THE WATER ADJUDICATION PROCESS. 

4 (2) THE COMMITTEE CONSISTS OF THREE NONGOVERNMENTAL ATTORNEYS WHO PRACTICE 

5 BEFORE THE WATER COURT, ONE DISTRICT COURT JUDGE, AND THREE WATER USERS WHO HAVE 

6 FILED STATEMENTS OF CLAIM WITH THE DEPARTMENT OF NATURAL RESOURCES AND 

7 CONSERVATION UNDER TITLE 3, CHAPTER 7. 

8 (31 THE CHIEF WATER JUDGE OR THE JUDGE'S DESIGNEE SHALL SERVE AS AN EX OFFICIO 

9 MEMBER OF THE COMMITTEE. THE GOVERNOR MAY APPOINT THE ATTORNEY GENERAL OR THE 

10 ATTORNEY GENERAL'S DESIGNEE, A REPRESENTATIVE FROM THE DEPARTMENT OF NATURAL 

11 RESOURCES AND CONSERVATION, AND A REPRESENTATIVE OF THE UNITED STATES GOVERNMENT 

12 AS EX OFFICIO MEMBERS OF THE COMMITTEE. 

13 (4) THE COMMITTEE MEMBERS SHALL SERVE AT THE PLEASURE OF THE GOVERNOR AND 

14 SHALL SERVE WITHOUT COMPENSATION. 

15 (5) THE COMMITTEE SHALL FILE A REPORT WITH THE GOVERNOR BY OCTOBER 1, 1996. AND 

16 AS OFTEN THEREAFTER AS DETERMINED BY THE GOVERNOR. 

17 

18 Section 2. Section 85-2-233, MCA, is amended to read: 

1 9 "85-2-233. Hearing on temporary preliminary decree or preliminary decree. ( 1 l (al For good cause 

20 shown and subject to the provisions of subsection (7), a hearing SAall must be held before the water judge 

21 on any objection to a temporary preliminary decree or preliminary decree by: 

22 (il the department; 

23 Iii) a person named in the temporary preliminary decree or preliminary decree; 

24 !iii) any person within the basin entitled to receive notice under 85-2-232(1); or 

25 (iv) any other person who claims rights to the use of water from sources in other basins that are 

26 hydrologically connected to the sources within the decreed basin and who would be entitled to receive 

27 notice under 85-2-232 if His the claim or claims were from sources within the decreed basin. 

28 (bl For the purposes of this subsection (1). "good cause shown" means a written statement 

29 showing that a person has an ownership interest in water or its use that has been affected by the decree. 

30 kl A person does not waive the right to object to a preliminary decree by failing to object to a 

~na Leo/stative council 
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1 temporary preliminary decree. However, a person may not raise an objection to a matter in a preliminary 

2 decree if lcle that person was a party to the matter when the matter was previously litigated and resolved 

3 as the result of an objection raised in a temporary preliminary decree, unless the objection is allowed for 

4 any of the following reasons: 

5 (i) mistake, inadvertence, surprise, or excusable neglect; 

6 (ii) newly discovered evidence that by due diligence could not have been discovered in time to move 

7 for a new trial under Rule 59(b)L Montana Rules of Civil Procedure; 

8 (iii) fraud, misrepresentation, or other misconduct of an adverse party; 

9 (iv) the judgment is void; or 

10 (v) any other reason justifying relief from the operation of the judgment. 

11 (2) If a hearing is requested, the request must be filed with the water judge within 180 days after 

12 entry of the temporary preliminary decree or preliminary decree. The water judge may, for good cause 

13 shown, extend this time limit up to two additional 90-day periods if application for an extension is made 

14 prior to expiration of the original 180-day period or any extension of it. 

15 (3) The request for a hearing~ munt eeAtaiA a 19reeise statemeAt ef the fiAsiAgs ans eonellclsiens 

16 in the tem19ernry 19reliminary Eleeree or 19reliminary Eleeree with •,vhieh the Ele19artment er 19orson reqlclesting 

17 the hearing eisagrees. The reqlclest shall !!!1!J!! specify the paragraphs and pages containing the findings 

18 and conclusions to which objection is made. The request ~ must state the specific grounds and 

19 evidence on which the objections are based. 

20 (4) Upon expiration of the time for filing objections and upon timely receipt of a request for a 

21 hearing, the water judge shall notify each party named in the temporary preliminary decree or preliminary 

22 decree that a hearing has been requested. The water judge shall fix a day when all parties who wish to 

23 participate in future proceedings must appear or file a statement. The water judge shall then set a date for 

24 a hearing. The water judge may conduct individual or consolidated hearings. A hearing ~ must be 

25 conducted as for other civil actions. At the order of the water judge a hearing may be conducted by the 

26 water master, who shall prepare a report of the hearing as provided in M.R.Giv.P., Rule 53(e), Montana 

27 Rules of Civil Procedure. 

28 (5) Failure to object under subsection (1) to a compact negotiated and ratified under 85-2-702 or 

29 85-2-703 bars any subsequent cause of action in the water court. 

30 16) If the court sustains an objection to a compact, it may declare the compact void. The agency 

~na Leg/stative council 
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9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

of the United States, the tribe, or the United States on behalf of the tribe party to the compact shall 13e 12 

permitted 6 months after the court's determination to file a statement of claim, as provided in 85-2-224, 

and the court shall thereafter issue a new preliminary decree in accordance with 85-2-23 h~ provided, 

however However, titffi any party to a compact declared void may appeal from StieR that determination in 

accordance with those procedures applicable to 85-2-235, and the filing of a notice of appeal shall stay 

stays the period for filing a statement of claim as required under this subsection. 

(7) Upon petition by a claimant, the water court ~ MAY grant a motion for dismissal to an 

objection to a temporary preliminary or preliminary decree if the objection pertains to an element of a water 

right that was previously decreed and+ IF DISMISSAL IS CONSISTENT WITH COMMON-LAW PRINCIPLES 

OF ISSUE AND CLAIM PRECLUSION. 

(al the ol3jeetor or the ol3jeeter's predeeessor iA iAterest was a party to the previous deeree; 

(13) the elaiFHaAt's water riaht was ehall □ A!.Jed iA the previous deeree liti§atieA; 

(el the elaiFHaAt's water ri§ht was actually litiaated; 

(dl a EleterFHinatiaA was FHade 13·,· the eourt roaarElina the eleFHents of the water riaht that are the 

subjeet ef ebjeetieA; aAci 

(el the ri§ht as elaiFHeci eonferFHs te the previous Eleeree. 

(8) THE PROVISIONS OF SUBSECTION (7) DO NOT APPLY TO ISSUES ARISING AFTER ENTRY 

OF THE PREVIOUS DECREE, INCLUDING BUT NOT LIMITED TO THE ISSUES OF ABANDONMENT, 

EXPANSION OF THE WATER RIGHT, AND REASONABLE DILIGENCE." 

21 Section 3. Section 85-2-235, MCA, is amended to read: 

22 "85-2-235. Appeals from final deoree. ill A person whose existing rights and priorities are 

23 determined in #le 2 final decree may appeal the determination only if: 

24 t+l-@l 1'le the person requested a hearing and appeared and entered objections to the temporary 

25 preliminary decree or the preliminary decree; or 

26 mlli.J. !,is the person's rights or priorities as determined in the temporary preliminary decree or the 

27 preliminary decree were affected as the result of an objection filed by another person. 

28 (2) An interlocutory ruling by the water judge upon a FHotion raisin§ a question of law may be 

29 appealed by any party affected by the decision and who participated in the preeooeiAE!S eA tho FHotioA 

30 MATTER IN WHICH THE RULING WAS ISSUED." 

~na Legislative council 
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NEW SECTION. SECTION 4. CODIFICATION INSTRUCTION. [SECTION 11 IS INTENDED TO BE 

2 CODIFIED AS AN INTEGRAL PART OF TITLE 2. CHAPTER 15, PART 2, AND THE PROVISIONS OF TITLE 

3 2, CHAPTER 15. PART 2. APPLY TO (SECTION 1). 

4 

5 NEW SECTION. Section 5. Effective date. [This act] is effective on passage and approval. 

6 -END-

~na Ler,tslattve council 
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SENATE BILL NO. 387 

INTRODUCED BY BECK 

SB0387.02 

4 A BILL FOR AN ACT ENTITLED: "AN ACT PRO'w1I9I~JG /\991TIO~JAb FORFEITURE REMI66I0~1 FOR 

5 PER60~16 Flbl~IG b,O.TE WATER CbAIM6; I9E~ITlj;Yl~IG CERTAIN 6ITUATION6 IN WI-IICI-I OBdECTION6 

6 TO A '.O.«ATER CLAIM MIJ6T BE 9ISMISSE9 CLARIFYING APPLICATION OF COMMON-LAW RULES OF 

7 ISSUE AND CLAIM PRECLUSION TO THE ADJUDICATION OF EXISTING WATER RIGHTS; EXPANDING THE 

8 WATER CLAIM APPEAL PROCESS; CLARIFYING STANDING FOR OBJECTIONS TO WATER CLAIMS; 

9 ESTABLl61-11NG AUTHORIZING THE GOVERNOR TO APPOINT A WATER ADJUDICATION ADVISORY 

10 COMMITTEE; AMENDING SECTIONS a 7 ma, 86 2 21 4, 86 2 221, 86 2 226, 86 2 226, 85-2-233;- AND 

11 85-2-235, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

12 

13 STATEMENT OF l~ITE~IT 

14 A stateFROAt ef iRtent is AOOOSSSPJ' fer this bill beea1c1se ~soetien 1] 8AOBl::iF8f106 the Montana SUpFOfflO 

15 ee1:1rt aAB ti=le water ee1:1rt te aBept preeeB1:1ral r1:1lee. Ti=le legielat1:1re iAMABs ti=lat ti=le ee1:1rts aBept 

16 aeaABBAmeAt relief r1:1les ti=lat reeegAii!e ti=le 001:1rte' eMietiAg eei1:1itaele pewere. Ti=leee r1:1lee si'le1:1IB eeAsiBer 

17 BAB aBept eei1:1itaele priAeiples aAB eMistiAg r1:1les ef preeeB1:1re, iAel1:1BiAg 131:1t Aet limiteB te ti=le eei1:1ital:lle 

18 priAeiples ef BBtriA=lBAtBI reliBAee, geeel eB1:1se, eei1:1itBBle telliAg, aAB e*e1:1sBele Aegleet aAB R1:1les 66 BAEl 

19 eO, MeAtaAa BAB FeBerBI R1:1les ef Gi 11il PreeeB1:1re. The ee1:1rts A=1a 1, 1 e•,· r1:1le iBeAtify eertaiA sit1:1BtieAs iA 

20 wi'liei'l relief frem aeaABBAmeAt will ee graAteB aher 1996 aAB l:IABer wi'lBt terffis relief will ee grBAteB iA 

21 erBer te see1:1re ti=le iAtereets ef j1:1stiee BAB fl'la•; estaelisi'l preeeel1:1res fer impleffieAtiAg [ti=lis aet). 

22 

23 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

24 

25 &eelien 1. SeetioR 86 2 214, MCA, is aFRenelod to read: 

26 "8& ~ 214, Gema:neneeMeAt ef aetien, ( 1) TRe aeti_on for the adjudioa:t:ien ef all e)cioting •nator 

27 rigi=lts 1:1ABer ti'lie pan, part 7, BAB Title a, ei'lapter 7, is eeA=1ffieAeeB •,yiti=I ti=le ise1:1iAg ef the erBer ev, ti'le 

28 MeAtaAa s1:1preffie ee1:1rt te file a stateffieAt ef a elaiffi ef aA el4'istiAg water rigi'lt as preYiBeB iA 86 2 212. 

29 As ts eaeh elaiFR, tRe aotion is eonsideroel filed in the juelioial elistriet of tf:le 001c1n:t:1; in \11hioR tl=le elivoroien 

30 is FRaBe er, if ti'lere is a elaimeB rigi'lt witi'l Ae Bi\1ersieA, iA ti'le j1:1Bieial Bistriet ef ti'le eeuA;y iA wi=liei'l ti'le 

~na Ler,l•tatlve coundl 
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\JSe 006\JFS. 

2 (2) The water jt:1El!le shall FAaAiter the elaiFA filiA!I flFeeeel1:1re fer olaiFAs ,,.,.ithiA his !ill! water eli¥isieA 

3 aAel FAake aA',' erelers Aeeessary te ass1:1re tiFAely aAel aoe1:1rate eeFAflliaAee with the elaiFA filiA!I flreseeme. 

4 (3) The water j1:1el9e FAa•t relie\1e a eartv freFA al!aAeeAFAeAt ef a olaiFA 1:1Aeer 8!i 2 225, as felle•,•,.s: 

5 (a) Fer olaiFAs files after d\JIV 1, 19951 1!1:1t l!efere the iss1:1aAee ef a ereliffliAary elesree, relief Fflay 

6 l!e graAted fer geee sause shevm aAd 1:1eeA those terFAs as are j\Jst aAe iA aeeorelaAee with 8!i 2 224. 

7 (I!) Fer elaiFAs filoe after the eAtrv ef a ereliFAiABPf elesree, relief FABV l!e araAted Lmeler tJ:ie 

8 ere¥isieAs ef R1:1le 5G, MeAtaAa Rules ef CiYil Preeeelme. 

9 ( 4 l The MeAtaAa suereFAe eo1:1rt a A el the water eo1:1rt are eAoemaaoel to aeleet ereoeel1:1ral rules 

10 reauireel te iFAeleFAeAt the ere¥iSiOAS ef S\JBSeetieA (3)." 

11 

12 SeetieA 2. SeetieA 8!i 2 221, MCA, is aFAeAeod te reael: 

13 "8!i 2 221. FiliRg ef elaim ef e11istiRg water right filiRg late elaim, (1) A flCrseA slaiFAing aA 

14 e>1istin!I right, 1:1Aless e>1eFAflted uAeler 8!i 2 222 er 1:1Aless an earlier filiA!I Elate is ereleroe as 1;1re·,rieee iA 

15 8!i 2 212, shall file witJ:1 tRe Elef)artFAeAt Ae later than d1:1ne 3G, 1983, a stateFAent ef elaiFA fer oaeh water 

16 ri§ht assened eA a ferFA flrevieled l!y the eleflaFtFAeAt. 

17 (21 The eleflartFAeAt shall file a eefl'I' ef eaeh stateFAeAt of elaiFA with the elerl( ef the elistriot ee1:1rt 

18 fer the j1:1elieial elistriet iA whioh the diYersien is FAaele or, if there is a elaiFAeel ri§ht •1,•ith AO ai¥ersieA, the 

19 del!lartFAent shall file a oef)y ef the stateFAont ef olaiFA ,,.,.ith the elerk ef the eistriet eel,lrt ef the jl,leiieial 

20 eistriot iA whieh the l,ISB eee1:1rs. 

21 (3) Sl,lejeot te eertaiA terFAs aAd ooAeiitioAs, the legislat1:1re iAteAds te l!lreYieie fer ti=lo reFAissien ef 

22 the ferfeitl,lre ef e11istiA!I rights ta the use ef water eal,lseel ev the fail1:1re te eeFAfllY •,t;ith s1:1eseetieA ( 1) ill! 

23 erevieed t:1Ador 8!i 2 214. Aeeerelingly, with resf)eet enl·1 tea 13asiA tl=lat has Aet l!een elesea te fl,lrther 

24 af)flrBf)riatioA p1:1rs1:1ant te a OBFAJ3aot ratifies l!y the lo!li&latl,lre 1:1nder part 7 et this ol=laflter 13rier to d1:1ly 1. 

25 1 993, a olaiFA of an 0>1istiR!I water ri!lht Aot fileel '""ith the deflartFAeAt on or eefore Aflril 30, 1982, FAay ee 

26 fileel with the eleflartFAont on or l!efere d1:1ly 1, 1998, oA ferFAs f)re\«iaed av the ele13artFAent. Tl=lis seetion 

27 is AOt iAteAeleel to f)re¥ent allew the filin!I ef a late olaiFA iA aeldition to a elaiFA ef an e>1ieliA!I water ri§ht filed 

28 on or l!efore Aflril 30, 1982, if and ta the eMtent that the aelditienal right olaiFAed is not tAe safflo as the 

29 ri§Rt ti=lat was the s1:11!joot ef a flFe\·ie1:1s elaiFA aAd io ABt aA al!andoAod ri§ht. ClaiFAs FA1:1st eo 13hysieally 

30 sueFAittoel to the elo13artFAent or seAt B'J' ldnited States FAail, 13estFAarkoel BA er l!efere the aoaelliAe sot fortl=l 
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iA tl:lis s1c1eseetioA, iA eFdeF te ee eoAsidered tiFRely. ne 1filQ elaiFRs aFe tl:leA s1c1ejeet to adj1c1dieatioA 13y tl:le 

2 distriet ee1c1rts as aA111 otl:lor elaiFR of eiEistiAg rigl:lt. Tl:lo olaimaAt is tAoA s1c1ejoot to all ri!')l:lts aAd oeli!')atioAs 

3 of aAy otl:lor party, ouoopt tl:lat water eo1c1rt 1s1c1ejeot to tl:le aro•,•isioAs ef tl:lis aart, r1c1los adosted 13y tl:lo 

4 MoAtaAa s1c1aromo eo1c1rt or tl:le water eemt, a A a tl:lo followiAa: 

5 lal a late slaiFR FR1c1st eo iAsorporatoa iAto tl:lo aaj1c1aieatioA, s1c1bjeet to all proeeeaiAgs tl:lat l:la\'O 

6 takoA plaoo prior te tl:le sate ef filiAg; 

7 lej tAO J:lersoA filiAg a late olaiFR FR8'; rOE!lclBSt tl:lat a aeereo J;1rOYio1c1slv OAteroa 130 rBBJ:IBAOd er poa-y 

8 objeet te FRattors J;1rBYie1c1sl1; dotorFRiAoa oA tl:lo merits e~· tl:lo water eo1c1rt eAIV te tl:lo eiEtoAt tl:lat tl:le reej1c1est 

9 or eejeotieA is otl:loP,••iso a1c1tl:lerii!ea e·; law aAa is eases eA a elaim ef ,,,,ater rigl:lt files eA er eefore AJ;1ril 

10 6Q, 198:1; 

11 lol a J:!OF68A filiAg a late elaim dees Aet AaYe tAe rigAt or staAaiAg to oejeet to aAy water rigl:lts 

12 eemJ:laet reael:lea iA aeeordaAoe witA part 7 of tl:lis el:laJ;1ter tl:lat is ratified by tl:le legislawre prier to J1c1lv 

13 1, 1996, oiEoopt to tl:le 011teAt tAat rigl:lt or staAaiAg to objeot e>1iMs eased OR a olaim ef water rigAt files 

14 oA or before /l,J;1ril 6Q, 198:1, or to elaim J:IFOteotioA for tAe rigl:lt roJ:!resoAtoa iA tl:lo late olaim 1c1Ador aAV 

15 J:lreYisioA of s1c1el:l a eeFRpaot tAat s1c1eeraiAates tl:le 1c1se ef a , ... ,ator rigl:lt resegAizoa iA tl:lo somJ:laet te a rigl:lt 

16 rooogAizoa 1c1Aaor state law; 

17 ,dj if tho water j1c1dge, followiAg eejeotioA 1c1Aaor 81i :1 :166, fiAds tl:lat tl:le ri!')At roJ;1rosoAtod iA tl:lo 

18 late olaiFR was tl:le s1c1bjest ef a prier ereor er eoeroe B'f tho water j1c1ago er is otl:lorwiso witl:lout FAerit, tl:le 

19 water j1c1age sl:lall award easts aAa roaseAaele aHomoy foes to tl:lo J:!SrsoA er J:!OrseAs filiAg tl:le aA eejeetieA 

20 te a late elaim; 

21 !el a rigl:lt roJ:!resoAtoa iA a late olaim is FAay ee s1c1eeraiAato to all foaoral aAa IAaiaA resor-toa water 

22 rigl:lts ostaelisl:lea by oempaet or aoereo 1c1Ader tl:lis sl:laJ;1tor etl:lor water rial:lts 1c1a0A torFAs tl:lat tl:lo ee1c1rt 

23 aotormiAos are j1:1st 1:1ndor tl:lo oiro1c1mstaAeos; 

24 Ill 1c1Aloss a late olaiFR eitl:lor .,.,.as plaeod iA tl:lo United Statoe FAail aAd poetFAarl1od en er eofero AJ;1ril 

25 ao, 1082, or, if there is Ae 01,ideAee af tl=le Bate ef FAailiAg, there is e>«iEJeAee of eMeet:1tioA eR er Before AJ3ril 

26 6Q, 198:1, aAd aet1:1al roeei,:it 13)1 tl:lo de,:iamneAt eA er eefero ri.ta·,· 7, 198:l, tAe Fi!ll'lt FSJ:IFOSeAted iA tho 

27 elaim is, iA additiOA, s1:1eordiAato to: 

28 jij rigl:lts roJ:lrOSOntea iA all \1alia, tiFRoly files olaiFRs; aAa 

29 M rigAts roJ:!rosontoa iA a J:!Ormit er rosorYation ef water iss1:1oa 1:1naor tl:lis el:lapter if ans ta the 

30 O)Etont tAat tAO porsoA heleiAg tAO J:!OrFRit OF roser¥atiOA files aA eejootien l:IRBOF tAis J:18Ft aAe J:IFO''OS that 
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ticlo i;iorson holelin€1 ticlo i;iorFRit or reservation reasenael 1( rnlied to tho dotriFRent of tho person icleldin€1 ticlo 

2 i;iorFRit or reservation 1:1pon ticlo fail1:1ro of ticle elaiFRant to file a olaiFR on er eeforo April ao, 1982. 

3 ( 4) n,e departFRont and the distriot 001:1rts may not aeeopt an~, statements of olaiFR ph~<sieally 

4 sueFRittod or i;iostFRarkoEI after Jul•( 1, 1906, and shall notify a person whe files a elaim after J1:1ly 1, 1 OOe, 

5 that tho elaiffi will not eo aoeepted laM elaims filoel after Jul\< 1, 1 OOe, are suejoot to tho ero\<ioions of 

6 86 2 ;H4(al!a)." 

7 

8 Soetien a. Seotion Bii 2 22ii, MCA, is affionelod te reael: 

9 "86 2 226. Filing fee p,ooeeeing foe to, ,emitted alaims. (1) eaol:l slain, filoel 1:1nelor 86 2 221 

1 o or Bii 2 222 ffiUst eo aooompanioel B~' a filin€1 foe in tho amo1:1nt of $4Q, ouejeot to tl:lo fellowin€1 oirneptions: 

11 (a) ticlo total min€! foes for all elaims files lly one person in any one water 001:1rt ei•,ision may not 

12 e11eeeel $4 SQ; anel 

13 (el ne ~ #ilin€1 fee is .!l.Q! ro111:1irnel aeooFApanyin€1 a elaiFR of an e11istin€1 ri€1ht ticlat is inol1:1doel in a 

14 aeoree of a e01:1rt in tM staM ef Montana and tRat is aoeoFRpanioe ey a eopy ef ticlat eeeree er !3Brtinent 

15 portion ticlereof ef ticle eleeroo. ,, 

16 (21 A elaiFR that is eneFRpt froFR tRo filin€1 ro111:1iroments of Bii 2 221(11 eut ticlat is vel1:1ntarily filed 

17 FR1:1st ea aeeempanied ey a filin€1 fee in ticlo amo1:1nt of $1Q. eKoFApt olaiFAs for a sin€Jle de\<elopment witR 

18 several 1:1sos if filed simultanoeusl',' mav ea aoeempanied b•( a filin€1 fee in tRo aFR01:1nt of $ 4 Q. 

19 1a) (a) leueept as provieoel in sueseotien (a)(o), in aaeition to tRo filing foe set fortR in sueseetien 

20 ( 1), eaeicl statement of olaiFR filoel 1:1ndor Bii 2 221 (a) n11:1st Bo aooomf;!anied ey a prooeesin€1 fee in ticlo 

21 amo1:1nt ef $160, wiclieh FRust ea elof;loeiteel in tl:le water rigl:lts aelj1:1eioatien aeeo1:1nt for tl:le el':aFRinatien of 

22 late elaiFRe ey tl:le department anel fer ticlo p1:1Blioation of notioos By tl:lo do11artFRent as rn111:1iree unaer 

23 se 2 21 a12L 

24 (e) Ticlo v,oter jud11e siclall ~ assess against tl:lo late elaimant all reasenaBle aeministrative easts 

25 and e11penses tl:lat ma·( Bo ino1:1rroel ey tl:lo ee1:1rt auo to tAe filing of tho late elaim and tho eensieleration ef 

26 tAe ebjeetion, wicliel:l in roaoAing a elotormination wl:letl:ler ta rolieYe a earty from abanaenment as ere•,ideel 

27 in 86 2 214. Tho ee1:1rt ma•,, award otl:ler foes anel e11eonses against the eartv asserting a late elaiFR as it 

28 aoterFAines j1:1st 1:1naor tho ei,01:1FRstanoes. An•( assessment roneloreel b•,: tho 001:1rt m1:1st Ile elepositod in tl:le 

29 .,..,ator ,ii;ihts aej1:1eisatien aeeo1:1nt. 

30 (e) Fe, a statement of elaim tl:lat was 1iloe after J\pril 3Q, 1982, eut prier te J1:1lv 1, 190a, a, 10, 
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a stateR1eRt of elaiR1 ~iloB by a state ageAey, the J)Fooessing foe 1:1re 1.«iete8 far in s1:113sootion ~3) la~ A9USt Be 

2 Jiaid oA or eofero a date to eo ostaelisl=lod by tl=lo dopartFAont b•t rule, eut no later tl=laA Jul~· 1, 1 QQQ." 

3 

4 Seetion 4. SoetieA 8e 2 226, MCA, is aFAoAdod te read: 

5 "86 a aa& . .O.eaF1deAmeF1t ey faih1re ta file alaim. Tl=le i;lEeeet as aro11ided iA 8e 2 214, tl=le failure 

6 te file a elaiFA ef aA onistiA!J rigl=lt as required e•; 8e 2 221 ( 1 l estaelisl=los a oeAelusi~'e J!resumptien ef 

7 aeandonFAeAt of tl=lat rigl=lt." 

B 

9 SoetiaA Ii. SeetioA a 7 193, MCA, is aFAonded ta read: 

10 "3 7 103. Prem1:1lgatieA ef ,ules aAEI preseriptieA ef farms ad~ieery eemmit=tee, ill As seoR as 

11 13raotieaele tl=la MentaAa su13roFAa oaurt FAay 13reFAulgato s13osial rules ef 13reetiae aAd 13raoedure and sl=lall 

12 13resoribe ferFAs fer use iA ooAAeetie~ • .,..,itl=I tl=lis el=lapter and Title 8e, ol=lapter 2, parts 2 aAd 7, iA 

13 oeAeultatiaA ,,..,itl=I tl=lo water judge and tl=lo departFAeAt of Aatural rosourees aAd eenseP,'atioA. 

14 (2) (al Tl=le ol=lief water judao sl=lall aeeeint a water adjuelioatioA ad•,isePr oeRlFAittoe to erovido 

1 5 roeeFAFAOAdatieAs te tl=lo water eeurt, tl=lo MoAtana sueroFAo oourt, tl=lo EleeartFAeAt ef Aatural reseurees aAd 

16 e0AS0PJatien, and tl=le loaislaturo BA FAotl=leds to iFAere•,e aAd 011eedite tl=le water adjuelioation erooess. 

17 le) Tl=le ooFAFAittee eonsists of feur atterAeys wl=lo eraetioe eefere tl=ie water oourt aAd tl=iree water 

1 B users wl=io l=ia•,o filed stateFA0Ats of elaiFA witl=i tl=ie deeartFA0At of natural reseuroes aAd eoAservation uAder 

1 9 tl=iis ol=iaetor. 

20 (el Tl=io el=iiof ,...,ater juelae or tl=le judae's desieAee sl=iall seryo as aA eu effieio FA0FAber of tl=ie 

21 eoFAFAittee. Tl=io MeAtaAa suereFAe eourt FABY aeeoiAt tl=ie attorney eeAeral or tl=io attorney eeAeral's 

22 desieAee aAd a roeroseAtative froFA tl=io deeartFAont of Aatural resoureos aAd eoAsenatieA as e11 offieio 

23 FA0FAbers of tl=ie eornFAittee. 

24 (d) Tl=io eernrnittoo rnorneers sl=iall serve at tl=ie eloasure of tl=ie 'lt'ater oourt aAd sl=iall ser>ve witl=iout 

25 BOFFIBOASatioA. 

26 (el Tl=ie 00fflfflittee sl=iall file a reeort '#itl'I tl'le Montana sueroffle eourt ey Ootoeor 1, 1 QQ6, and as 

27 efton as EleterR=linoel b\« the Mentana supreFAo eeurt. 11 

28 

29 NEW SECTION. SECTION 1. WATER ADJUDICATION ADVISORY COMMITTEE--APPOINTMENT. 

30 (11 THE GOVERNOR SHALL APPOINT A WATER ADJUDICATION ADVISORY COMMITTEE TO PROVIDE 
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RECOMMENDATIONS TO THE WATER COURT, THE MONTANA SUPREME COURT, THE DEPARTMENT 

2 OF NATURAL RESOURCES AND CONSERVATION, AND THE LEGISLATURE ON METHODS TO IMPROVE 

3 AND EXPEDITE THE WATER ADJUDICATION PROCESS. 

4 (2) THE COMMITTEE CONSISTS OF THREE NONGOVERNMENTAL ATTORNEYS WHO PRACTICE 

5 BEFORE THE WATER COURT, ONE DISTRICT COURT JUDGE, AND THREE WATER USERS WHO HAVE 

6 FILED STATEMENTS OF CLAIM WITH THE DEPARTMENT OF NATURAL RESOURCES AND 

7 CONSERVATION UNDER TITLE 3, CHAPTER 7. 

8 (3) THE CHIEF WATER JUDGE OR THE JUDGE'S DESIGNEE SHALL SERVE AS AN EX OFFICIO 

9 MEMBER OF THE COMMITTEE. THE GOVERNOR MAY APPOINT THE ATTORNEY GENERAL OR THE 

10 ATTORNEY GENERAL'S DESIGNEE, A REPRESENTATIVE FROM THE DEPARTMENT OF NATURAL 

11 RESOURCES AND CONSERVATION, AND A REPRESENTATIVE OF THE UNITED STATES GOVERNMENT 

12 AS EX OFFICIO MEMBERS OF THE COMMITTEE. 

13 (4) THE COMMITTEE MEMBERS SHALL SERVE AT THE PLEASURE OF THE GOVERNOR AND 

14 SHALL SERVE WITHOUT COMPENSATION. 

15 (5) THE COMMITTEE SHALL FILE A REPORT WITH THE GOVERNOR BY OCTOBER 1, 1996, AND 

16 AS OFTEN THEREAFTER AS DETERMINED BY THE GOVERNOR. 

17 

18 Section 2. Section 85-2-233, MCA, is amended to read: 

19 "85-2-233. Hearing on temporary preliminary decree or preliminary decree. ( 1) (a) For g_ood cause 

20 shown and subject to the provisions of subsection (71. a hearing~ must be held before the water judge 

21 on any objection to a temporary preliminary decree or preliminary decree by: 

22 (i) the department; 

23 (ii) a person named in the temporary preliminary decree or preliminary decree; 

24 (iii) any person within the basin entitled to receive notice under 85-2-232( 1); or 

25 (iv) any other person who claims rights to the use of water from sources in other basins that are 

26 hydrologically connected to the sources within the decreed basin and who would be entitled to receive 

27 notice under 85-2-232 if Ris the claim or claims were from sources within the decreed basin. 

28 (b) For the purposes of this subsection (11, "good cause shown" means a written statement 

29 showing that a person has an ownership interest in water or its use that has been affected by the decree. 

30 j.£1 A person does not waive the right to object to a preliminary decree by failing to object to a 
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1 temporary preliminary decree. However, a person may not raise an objection to a matter in a preliminary 

2 decree if l=le that person was a party to the matter when the matter was previously litigated and resolved 

3 as the result of an objection raised in a temporary preliminary decree, unless the objection is allowed for 

4 any of the following reasons: 

5 (i) mistake, inadvertence, surprise, or excusable neglect; 

6 (ii) newly discovered evidence that by due diligence could not have been discovered in time to move 

7 for a new trial under Rule 5g(bt Montana Rules of Civil Procedure; 

8 (iii) fraud, misrepresentation, or other misconduct of an adverse party; 

9 (iv) the judgment is void; or 

1 O (v) any other reason justifying relief from the operation of the judgment. 

11 (2) If a hearing is requested, the request must be filed with the water judge within 180 days after 

12 entry of the temporary preliminary decree or preliminary decree. The water judge may, for good cause 

13 shown, extend this time limit up to two additional 90-day periods if application for an extension is made 

14 prior to expiration of the original 180-day period or any extension of it. 

15 (3) The request for a hearing~ must eeAtaiA a 13Feeise statefftoAt of tl=le fiAaiA§G aAa eoneh,isiens 

16 in tt:le teffll30FaF'J' 13FolifftinaFv aoeFee eF 19relifftinar>1 aeeree with whieh tt:le ae19aFtfftoAt er raerson Fequestin§ 

17 tRo Rearing aisagFoes. Tho Fequost st:lall fftust specify tho paragraphs and pages containing the findings 

18 and conclusions to which objection is made. The request ~ must state tho specific grounds and 

19 evidence on which the objections are based. 

20 (4) Upon expiration of the time for filing objections and upon timely receipt of a request for a 

21 hearing, the water judge shall notify each party named in the temporary preliminary decree or preliminary 

22 decree that a hearing has boon requested. The water judge shall fix a day when all parties who wish to 

23 participate in future proceedings must appear or file a statement. The water judge shall then set a date for 

24 a hearing. Tho water judge may conduct individual or consolidated hearings. A hearing ~ must be 

25 conducted as for other civil actions. At the order of the water judge a hearing may be conducted by the 

26 water master, who shall prepare a report of the hearing as provided in M.RCiY.P., Rule 53(e). Montana 

27 Rules of Civil Procedure. 

28 (5) Failure to object under subsection ( 1) to a compact negotiated and ratified under 85-2-702 or 

29 85-2-703 bars any subsequent cause of action in the water court. 

30 16) If the court sustains an objection to a compact, it may declare the compact void. The agency 
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of the United States, the tribe, or the United States on behalf of the tribe party to the compact shall be 1.§. 

2 permitted 6 months after the court's determination to file a statement of claim, as provided in 85-2-224, 

3 and the court shall theFeafteF issue a new preliminary decree in accordance with 85-2-231-;, JlFBYided, 

4 haweYeF However, tl:!a4 any party to a compact declared void may appeal from~ that determina~ion in 

5 accordanc'3 with those procedures applicable to 85-2-235, and the filing of a notice of appeal shall sta~, 

6 stays the period for filing a statement of claim as required under this subsection. 

7 (7) Upon petition by a claimant, the water court 5-RaU MAY grant a motion for dismissal to an 

8 objection to a temporary preliminary or preliminary decree if the objection pertains to an element of a water 

9 right that was previously decreed and+ IF DISMISSAL IS CONSISTENT WITH COMMON-LAW PRINCIPLES 

10 OF ISSUE AND CLAIM PRECLUSION. 

11 (al the eejeel:er er tt=le eejeeter's aredeeesser in interest was a earty ta tt:le er0•1ie1:1s eleeree; 

12 {bl the elaimant's ,..,,ater riaht was ehallenaed in tl:lo ereYiet1s deeree litiaatien; 

13 fe) tl:lo alairnant's water rial:lt was aot1:1all•t litiaated: 

14 (ell a Eleterrninatien was maee e·, tl:le eet1rt raaareina tl:le elements ef tl:la water rial:lt that are the 

15 s1:1ejeet ef eejeetion; ane 

16 {al the riaht as elairnee e0nferrns ta tl=te areYie1:1s Eleeree. 

17 (Bl THE PROVISIONS OF SUBSECTION 17) DO NOT APPLY TO ISSUES ARISING AFTER ENTRY 

18 OF THE PREVIOUS DECREE, INCLUDING BUT NOT LIMITED TO THE ISSUES OF ABANDONMENT, 

19 EXPANSION OF THE WATER RIGHT, AND REASONABLE DILIGENCE." 

20 

21 Section 3. Section 85-2-235, MCA, is amended to read: 

22 "85-2-235. Appeals JFeffl fiRal dee,ee. ill A person whose existing rights and priorities are 

23 determined in tRe i! final decree may appeal the determination only if: 

24 f4-H.!!l Re the person requested a hearing and appeared and entered objections to the temporary 

25 preliminary decree or the preliminary decree; or 

26 ~ili Ai& the person's rights or priorities as determined in the temporary preliminary decree or the 

27 preliminary decree were affected as the result of an objection filed by another person. 

28 (2) An interlocutory ruling by the water judge upon a rnotien raisins a question of law may be 

29 appealed by any party affected by the decision and who participated in the areeeedinas en the R'letian 

30 MATTER IN WHICH THE RULING WAS ISSUED." 
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1 NEW SECTION. SECTION 4. CODIFICATION INSTRUCTION. [SECTION 1) IS INTENDED TO BE 

2 CODIFIED AS AN INTEGRAL PART OF TITLE 2. CHAPTER 15, PART 2, AND THE PROVISIONS OF TITLE 

3 2, CHAPTER 15, PART 2, APPLY TO [SECTION 1). 

4 

5 NEW SECTION. Section 5. Effective date. [This act] is effective on passage and approval. 

6 -END-

~!!!Jn• Ler,lstatlve coundl 
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HOUSE STANDING COMMITTEE REPORT 

March 23, 1995 

Page 1 of 2 

Mr. Speaker: We, the committee on Natural Resources report that Senate Bill 387 (third 

reading copy -- blue) be concurred in as amended. 

Signed:--f''-"F---(Ll--"1-'-', ''c~Ji<~,._~\:Z_,,y,_6._kZ_ 
~ Dzck Knox, Chair 

And, that such amendments read: 

1. Title, line 9. 
Strike: "AUTHORIZING" through "APPOINT" 
Insert: "ESTABLISHING" 

2. Title, line 10. 
Following: "85 2 226, 11 

Insert: "3-7-103," 
Following: "85-2-233," 
Insert: ", 11 

3. Page 5, line 29 through page 6, line 16. 
Strike: section 1 in its entirety 

Carried by: Rep. Story 

Insert: "Section 1. Section 3-7-103, MCA, is amended to read: 
11 3-7-103. Promulgation of rules and prescription of forms 

-- advisory committee. lil As soon as practicable the Montana 
supreme court may promulgate special rules of practice and 
procedure and shall prescribe forms for use in connection with 
this chapter and Title 85, chapter 2, parts 2 and 7, in 
consultation with the water judge an~ the department of natural 
resources and conservation. 

(2) (a) The chief water judge shall appoint a water 
adjudication advisory committee to provide recommendations to the 
water court, the Montana supreme court, the department of natural 
resources and conservation, and the legislature on methods to 
improve and expedite the water adjudication process. 

(bl The committee consists of three nongovernmental 

Coil111)~e Vote: 
Yes f4_, No ..t}_. HOUSE 



March 23, 1995 
Page 2 of i 

attorneys who practice before the water court, one district court 
judge, and three water users who have filed statements of claim 
with the department of natural resources and conservation under 
this chapter. 

(c} The chief water judge or the judqe's designee shall 
serve as an ex officio member of the committee. The Montana 
supreme court may appoint the attorney general or the attorney 
general's designee, a representative from the department of 
natural resources and conservation, and a representative of the 
United States government as ex officio members of the committee. 

(d) The committee members shall serve at the pleasure of 
the water court and shall serve without compensation. 

{e) The committee shall file a report with the Montana 
supreme court by October 1, 1996, and as often as determined by 
the Montana supreme court."" 
Renumber: subsequent sections 

4. Page 9, lines 1 through 3. 
Strike: section 4 in its entirety 
Renumber: subsequent section 

-END-
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SENATE BILL NO. 387 

INTRODUCED BY BECK 

SB0387.03 

4 A BILL FOR AN ACT ENTITLED: "AN ACT FlROVIDIPIG ADDITIONAL FORFEITURE REMISSION i;'OR 

5 PERSONS FILIPIG LATE W/1.TER CLAIMS; IDENTIFYING CERT,O,IPI SITUATIONS IN Y..'HICH OBJECTIOPIS 

6 TO A WATER CLAIM MUST BE DISMISSED CLARIFYING APPLICATION OF COMMON-LAW RULES OF 

7 ISSUE AND CLAIM PRECLUSION TO THE ADJUDICATION OF EXISTING WATER RIGHTS; EXPANDING THE 

8 WATER CLAIM APPEAL PROCESS; CLARIFYING STANDING FOR OBJECTIONS TO WATER CLAIMS; 

9 ESTABLISHIPIG AUTHORl2ING THE GOVERPIOR TO AflflOIPIT ESTABLISHING A WATER ADJUDICATION 

10 ADVISORY COMMITTEE; AMENDING SECTIONS a 7 1 oa, 85 2 211, 85 2 221, 85 2 226, 85 2 226, 

11 3-7-103, 85-2-233,L AND 85-2-235, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

12 

13 STATEMENT OF IPITENT 

14 A statemeAt of iAtOAt is Aeeessar>,· for this bill beeause [seetion 1) eAeourages the MeAtaAa su13reA1e 

15 eeurt □Ad the water eeurt te ade13t 13reeedural rules. The legislature iAteAds that the eourts ~ 

16 abaAdeARleAt relief rules that reeogAi2e the eourts' e11istiAg Of!uitable 13ewers. These rules she1cJld eonsider 

17 □ Ad ado13t Of!Uitable 13riAei13les □Ad 011isting rules of 13roeedure, iASllcJding but Aot liA1ited to the efj1cJitable 

18 13riAei13les sf detriA1ental reliaAee, geed eause, Sf!Uitable tolliAg, and mwusable neglect □Ad Rules 56 aAd 

19 60, MeAtaAa amJ Federal Rules of Civil Proeedure. The oourts A1ay by rule ideAtify oertaiA situatioAs in 

20 whioh relief froRl abandeAmeAt will be granted after 1996 □Ad uAder what terms relief will be graAted in 

21 order to seeure the interests of justioe and ma•{ establisl'I 13roeedures fer irnplemeAtin§ [tl'lis aetl. 

22 

23 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

24 

25 Seetion 1. Soetien 85 2 211, MCA, is aA1ended to read: 

26 "86 2 211. Commeneement of aotion. (1) The aetioA for tl'lo adjudieatioA of all existiAg water 

27 rights uAder tAis part, 13art 7, ans Title a, ehapter 7, is eoRlA1eAeod with the issuiAg of tl=le order by tl'le 

28 MoAtana su13roA1e eourt to file a stateA1ent of a elaim ef aA e11isting water right as 13ro•tided in B5 2 212. 

29 As to eael=l elaim, tl=le aetioA is eoAsidered files in the judieial distriet of tAo oounty in v,1hieA the eJiversioA 

30 is A1ad0 or, if there is a elaimed rigAt witl'I no si11ersien, in the judioial elistriot of the eouAt'( iA wl'lieA tl'le 

~na Legislative coundl 
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use OOOUFS. 

(2) nw water jud!le shall A'lORitor the elaiA'l filiR!I preeedure for elaiA'ls withiR his 1!]Q water di11isieR 

aRd make aRy OFdeFs Reeessary ts assure tiA'lely aRd aeeuFate eefl'lpliaAee ,,.,.ith the elaim filiR!I 19roeeElure. 

(31 The water jud§e A'lay relieve a earty frefl'I abaRdORA'lSRt of a elaifl'I URElor 86 2 22e, as fellews: 

jal Fer elaiA'ls files after dul•t' 1. 199e, but before tho issuaRee of a ereliA'liRary deerno, rnlief A'lay 

be §Fanted fer §OOd eause shewR aRd UBSR these terRls as are just aRd iR aeeorsaAee with 86 2 224. 

lbl For elaiA'ls files afteF the eRtry of a ernliA'liRary deeree, relief ma,· be §FORted uRder the 

ere11isieRs sf Rule eO, MoRtaAa Rules of Civil ?Feeedure. 

(4) The fyloRtaRa sueFoA'le eeurt aRd the water eemt are eReeura§ed ts adeet eroeesural rules 

remiires M iA'leleRlent the ere-.·isieRs of subseetioR (31." 

SeatiaA 2. SeotioR 86 2 221, MCA, is aRleRded to read: 

"86 2 221. FiliRg af elaim af e11istiAg water right filiAg late alaim. ( 1) A person elaiA'liR!I aR 

eHistiR!I ri!lht, uRless e1rnA'l19ted UAdor 86 2 222 er unless aR earlioF filiRg date is erdered as 19ro-.·iEleEI in 

Be 2 212, shall file with the de19aFtR1eAt ne later thaR Ju Re 30, 1983, a stateA'leRt of elaim for eaeh water 

ri!lht asserted OR a form provides b•r the departRleAt. 

(2) The departFRSRt shall file a espy sf sash stateFReRt ef elaim ',Yith tho elerlc ef the distriet eeurt 

fer the judieial distriet in whieh tl=le si•,ersieR is made or, if tl=loFe is a elaiFRed ri!ll=lt witl=l RO siversioR, the 

so13artFT1eRt shall file a ee13y of the stateFneRt of elaiA'l with the elerlc of the distriet eeuFt ef the judicial 

sistriet iR whieh the use oeeurs. 

(31 Subjeet to eertain terFRs aREI eoRditieRs, the le!lislature iRteRds ta previde for the remissien ef 

the foFfeituFe ef eitistiRg rights to the use of water caused by the failure ta cemply with subseetien (1) !!!! 

erevided URser 86 2 214. /\eeerdiR!ll'f, with respeet enl•t ts a basiR that has Ret beeR elesed ta further 

apprepriation 13ursuaRt ts a eempaet ratified b~• the le!lislature uRder part 7 ef this eha13ter prior ts duly 1, 

1993, a elaim sf an eitistiR!I 'A'ater ri!lht Ret filed with the de13aFtment en er befere A13ril 30, 1982, may be 

filed with the eepartment OR er before July 1, 199e, SR f0rR1s pre\·ided by the E1epartR1ent. This seetioR 

is not inteReed to pre11ont allow the filing of a late claim in additioR to a elaiA'l of aR el<isting water rigAt filed 

OR er before April 30, 1982, if and to the e1cteRt that the additieRal ri!lht elaiA'led is not the saRle as the 

right that was the SHbjeet of a pre•,·ieHs elaiFR aREI is Rot an abandeRed 1ight. Claims must be physieally 

s1:1bR1itted to tho dopartRleRt er seRt by URited States R1ail, postR1arkeEI OR or before the deadline set forth 

~na Legislative coundt 
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in this subseetion, in order to be eonsidered timel~·. The kfil_Q claims are then subjeet to adjudieation by the 

district courts as any other alaim of e><isting right. The claimant is then subjoet to all rights and obligations 

of any other 13arty, e><ee13t that water eourt,subjeot to tho provisions of this part, rules adopted by the 

Montana supreme eourt or the water eourt, and the following: 

lat a late claim must be ineor13oratod into ti=le adjudieation, subject to all 13roeeedings ti=lat !=lave 

taken 13laee 13rior to ti=le Elate of filing; 

lb) ti=le 13erson filing a late elaim may request ti=lat a Eleoree 13reviously entered be reopened or may 

objeet to matters 13reviously determined on ti=le merits b·r ti=le water eourt onl;• to the einent ti=lat ti=le request 

or obieetion is oti=lerwise auti=lori2:ed bv law and is based on a elaim of water rigi=lt filed on or before /\pril 

30, 1982; 

(e) a person filing a late elaim does not !=lave ti=le right or standin9 to objeet to any water rights 

eompaet reached in aoeordanee .,..,iti=I part 7 of this ei=la13ter that is ratified by tAe lo9islature prior to Jul·, 

1, 1993, eirnept to ti=le eHtent ti=lat ri9i=lt or standing to ebjeet eiEists based on a elaim of water right filed 

on or before April 30, 1982, or to elaim 13roteetion for the rigi=lt re13resented in ti=le late elaim under any 

provision of suci=I a com13aet that subordinates ti=le use of a water right reeogniced in the eom13aet to a rigi=lt 

reeogni2:ed under state law; 

(d) if the water judge, following objeetien under 8e 2 233, finds ti=lat the rigl=lt re13resented in the 

late elaim was ti=le subjeet of a 13rior order or deeree by ti=le water judge or is eti=lerwise without merit, the 

,-.•ater judge si=lall award easts and reasonable attorney fees to ti=le 13erson or persons filing ti=le Q£! objection 

to a late claim; 

(e) a right rewesented in a late elaim is may be susordinate to all federal and Indian reserved water 

rigi=lts establisi=led by eompast or decree under this ei=lapter oti=ler water rights upon terms that ti=le court 

aetermines are just under the eireumstanees; 

(f) unless a late elaim either was 13laeed in the Unites States mail and pestmarked on or sefore April 

30, 1982, or, if ti=lere is no e~•idenee of ti=le date of mailing, there is e\•idonee of execution on or 13efore April 

:30, 1982, and aetual receipt ey the department on or oefore Ma·( 7, 1982, ti=le right represented in the 

slaim is, in addition, subordinate to: 

(i) rigi=lts represented in all valid, timelv filed claims; and 

(ii) rights represented in a permit or reservation of .,.,·ater issued under this ei=lapter if and to the 

e><tent ti=lat ti=le 13erson i=lolding ti=le permit or reservatien files an osjeetion under ti=lis 13art and proves ti=lat 

~na Ler,tslattve Council 
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the persoA holeiA§ the perRlit or reservatioA reasoAably reliee to the eetriRleAt of the persoA holeiA§ the 

perRlit or reservatioA upoA the failure of the olaiFRaAt to file a olaiRl OR or before April 30, 1982. 

(4 l The departFRont and the district eourts Rla't' not aeeept an.,. statoFReAts of ela;,Rl phvsioally 

subR1itted or postRlarlrnd after July 1, 1996, and shall Ratify a person who files a elaiR1 after July 1, 1996, 

that the olaim will not be aeeopteel late olaims fileel after July 1. 1996. are sul3ieet to the provisions of 

B!i 2 214(3IIa)." 

SeetieR a. Seetion 86 2 226, MCA, is aFRoAeloel to read: 

"86 2 226. FiliRg fee preeeseiRg tee tar remitted elaims. (1 l Eael=! olaim filed uAder 86 2 221 

or 86 2 222 must be aoeompanieel b't' a filin§ fee iA the amouAt of $40, subjeetto the fellowiA§ eiceeptioAs: 

(a) the total filiA§ fees for all olaiFRs filed 13y one persoA in aAy oAe water eourt divisioA may Rot 

mceeea $ 4 80; a Ad 

(bl AO g filiA§ fee is .!J.Q.! required aeeompan)•iA§ a elaim of aA existin!J right tl=!at is iAeluded in a 

deeree of a court in the state of Montana and that is aoeompaAied B'f a eopy of tl=!at aeeree er pertineAt 

portioA thereof of tl=!e aeeree. 

(2) A claim that is exeFRpt from tho tiliA§ requirements of 86 2 22111) 13ut that is voluntarily filed 

R1ust be acoompaAiea by a filin§ fee iA the amount of $40. EHeA1pt claims for a sin!Jle developmeAt with 

se¥eral uses if filea simultaAeously ma•,· be aeooA1paniea 13y a filin!J fee iA the aFROUAt of $ 40. 

f:~l (a) Eiteept as proviaed iA sul3seetioA l<l)(e), iA addition to the filiA§ fee set forth iA subseetioA 

11 ), each stateFReAt of elaim filed uAaer 86 2 221 (,l) must 13e aeeoFApaAiea 13y a prooessiA!l fee iA the 

amo,JAt of $1 !iO, whieh must be deposited iA tl=!e water ri§hts adjudieation aeeouAt for the e>caminatioA of 

late elaiFAs by the departmeAt ana for the pul3IioatioA of notiees 13y the aepartrneAt as requirea uAder 

8!i 2 21,3(2). 

(b) The water jud§e shall™ assess a!JaiAst the late olairnaAt all reasoAable aemiAistrative costs 

ana e>cpeAses that ma•, 13e iAeurred by tl=!e eeurt aue te the filin!J of the late olaiR1 aAe the eonsiaeratieA ef 

tl=!e ol3jeetioA, whioh iA reaehiAEJ a determiAatioA whetl=!er to relio¥e a part'( from abandoAmeAt as previdea 

iA 86 2 21 4. The eeurt ffiay aware ether fees aAa e>caensos against the party assertiAg a late el aim as it 

deterFRines just unaer tl=!e eireuFRstaAoes. AA't' assessment reAderea by the eourt FRust se eepositea iA the 

water ri§hts adjuaieation aee01::1nt. 

(o) For a stateFReAt ef claim that was filed after April :30, 1982, 13ut prior ta Jul•t 1, 1993, or for 

~na Leo/stative councll 
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1 a statomeAt of claim filed by a state agonsy, the prooessiAg fee provided for in subsection (3)(a) must be 

2 paid on or beforo a date to be established by the department by rule, but no later thaA July 1, 1999." 

3 

4 SeetieA <I. GeotioA Be 2 22e, ~4CA, is amended to read: 

5 "Be 2 226. AbaAdeAmeAt by faihHe to file elaim. The exoept as provided in Be 2 214, the failure 

6 to file a olaim of aA e>cistiA§ ri§ht as required by 86 2 221 (1) establishes a coAolusive presumption of 

7 ai3aAd0AmeAt of that right." 
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SeetioA e. Gcstion 3 7 103, MG/\, is amended to read: 

"3 7 103. PF0m1,1lgati0A ef mies aAEl p,ess,i1HioA of feFA'IS ad•Jiso,v eemmittee. ill As soon as 

praotioable the Montana supreFAe eourt may promulgate speeial rules of praetiee and prooedure and shall 

pressribo forms for use in eonneetion with this ehapter and Title 96, ehapter 2, parts 2 and 7, in 

consultation with the water judge and the department of natural rosourees and eonseP,ation. 

(2) (a) The ehief. water judge shall appoint a water adjudication advisory eoFAmittee to pro-viile 

recommensations to tho water court, tho Montana supreme ssurt, the department of natural resources and 

oonservation, ans the legislature on methods to improve and m1pcdite the water adjudioation process. 

(bl The eommittee oonsists of four attorneys who prastiee before the water court and three water 

users who have filed statements of slaim with the deeartment of natural resourses and eonservation under 

this chaeter. 

(c) The chief water judge or tl=le judge's dcsigncc shall servo as an e>c offioio member of the 

committee. Tho Montana suereme court may appoint tRe attorne•t general or the attorney general's 

designee and a reeresentative from the department of natural resouroes and conservation as 0>l offioie 

members of tho oommittee. 

(d) The committee FAomeers shall serve at the pleasure of the ',vater court and shall serve without 

eompensation. 

(e) The eommittee shall file a report with the MontaAa supreme court by October 1, 1996, aAEl as 

often as Eletermined ey the MoAtaAa suercme court." 

~JE\IV SECTION. SECTION 1. WATER ADJUDICATION ADI/IS ORY COMMITTEE /I PPOINTMENT. 

(11 Tl-le GOVER~IOR SI-IALL APPOINT A 'Mt\TER ADJUDICATION ADVISORY COMMITTEE TO PROVIDE 

~na Leg/stative Counc/1 
- 5 - SB 387 



54th Legislature SBO387.O3 

1 RECOMME~IDATIO~IS TO Tl-IE WATER COURT, TME MmHA~IA SUPREME COURT, TME DEPARTMENT 

2 oi= ~IATURAL RESOURCES AND CO~ISERVATlmJ, A~ID TME LEGISLATURE O~I METHODS TO IMPROVE 

3 A~ID EXPEDITE THE W.A,TER ADJUDICATIO~I PROCESS. 

4 (2) Tl-IE COMMITTEE CO~ISISTS 01= THREE NONGOVERNMHHAL ATTORNEYS WHO PRACTICE 

5 BEl=ORE THE WATER COURT, O~IE DISTRICT COURT JUDGE, At-ID TMREE WATER USERS WHO HAVE 

6 l=ILED STATEME~ITS oi= CLAIM WITM TME DEP/\RTMENT oi= ~IATUR,O.L RESOURCES AND 

7 CO~ISERVATIO~I UPIDER TITLE 3, CI-IAPTER 7. 

8 (3) TME CMIEi= W/1,TER JUDGE OR TME JUDGE'S DESIGNEE SMALL SERVE AS AN EX oi=i=1c10 

9 MEMBER 01= TME COMMITTEE. TME GOVERPIOR MAY APPOl~H THE ATTORNEY GENERAL OR TME 

1 O ATTORPIEY GEPIERAL'S DESIGN EE, A REPRESE~HATIVE !=ROM TME DEP,O.RTME~H 01= PIATURAL 

11 RESOURCES MID CONSERVATION, MID A REPRESENTATIVE 01= TME UPIITED STATES GOVER~JME~H 

12 AS EX oi=i=1c1O MEMBERS oi= THE COMMITTEE. 

13 14) TME COMMITTEE MEMBERS SMALL SERVE AT TME PLEASURE 01= TME GOVERNOR AND 

14 SMALL SERVE WITMOUT COMPE~ISATION. 

15 le) TME COMMITTEE SMALL l=ILE A REPORT ',VITM TME GOVERPIOR BY OCTOBER 1, 1990, AND 

16 AS Oi=THI TMEREAl=TER AS DETERMIPIED BY TME GOVERNOR. 

17 

18 SECTION 1. SECTION 3-7-103, MCA, IS AMENDED TO READ: 

19 "3-7-103. Promulgation of rules and prescription of forms -- advisory committee. ill As soon as 

20 practicable the Montana supreme court may promulgate special rules of practice and procedure and shall 

21 prescribe forms for use in connection with this chapter and Title 85, chapter 2, parts 2 and 7, in 

22 consultation with the water judge and the department of natural resources and conservation. 

23 12) (a) The chief water judge shall appoint a water adjudication advisory committee to provide 

24 recommendations to the water court, the Montana supreme court, the department of natural resources and 

25 conservation, and the legislature on methods to improve and expedite the water adjudication process. 

26 (b) The committee consists of three nongovernmental attorneys who practice before the water 

27 court, one district court judge, and thrGe water users who have filed statements of claim with the 

28 department of natural resources and conservation under this chapter. 

29 (cl The chief water judge or the judge's designee shall serve as an ex officio member of the 

30 committee. The Montana supreme court may appoint the attorney general or the attorney general's 

~na Leg/stative council 
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designee, a representative from the department of natural resources and conservation, and a representative 

2 of the United States government as ex officio members of the committee. 

3 (d) The committee members shall serve at the pleasure of the water court and shall serve without 

4 compensation. 

5 (e) The committee shall file a report with the Montana supreme court by October 1, 1996, and as 

6 often as determined by the Montana supreme court." 

7 

8 Section 2. Section 85-2-233, MCA, is amended to read: 

9 "85-2-233. Hearing on temporary preliminary decree or preliminary decree. ( 1) (a) For good cause 

1 O shown and subject to the provisions of subsection (7). a hearing sft8II must be held before the water judge 

1 1 on any objection to a temporary preliminary decree or preliminary decree by: 

12 (i) the department; 

13 (ii) a person named in the temporary preliminary decree or preliminary decree; 

14 (iii) any person within the basin entitled to receive notice under 85-2-232(1 ); or 

15 (iv) any other person who claims rights to the use of water from sources in other basins that are 

16 hydrologically connected to the sources within the decreed basin and who would be entitled to receive 

17 notice under 85-2-232 if rus the claim or claims were from sources within the decreed basin. 

18 (b) For the purposes of this subsection (1), "good cause shown" means a written statement 

19 showing that a person has an ownership interest in water or its use that has been affected by the decree. 

20 ill A person does not waive the right to object to a preliminary decree by failing to object to a 

21 temporary preliminary decree. However, a person may not raise an objection to a matter in a preliminary 

22 decree if tie that person was a party to the matter when the matter was previously litigated and resolved 

23 as the result of an objection raised in a temporary preliminary decree, unless the objection is allowed for 

24 any of the following reasons: 

25 (i) mistake, inadvertence, surprise, or excusable neglect; 

26 (ii) newly discovered evidence that by due diligence could not have been discovered in time to move 

27 for a new trial under Rule 59(b)L Montana Rules of Civil Procedure; 

28 (iii) fraud, misrepresentation, or other misconduct of an adverse party; 

29 (iv) the judgment is void; or 

30 (v) any other reason justifying relief from the operation of the judgment. 

~na Legislative Counc/1 
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(2) If a hearing is requested, the request must be filed with the water judge within 180 days after 

2 entry of the temporary preliminary decree or preliminary decree. The water judge may, for good cause 

3 shown, extend this time limit up to two additional 90-day periods if application for an extension is made 

4 prior to expiration of the original 180-day period or any extension of it. 

5 (3) The request for a hearing SHaH must eontain a 13reeise statement ef the findin!JS and eenelusiens 

6 in the tern13orary 13mlirninaf'; deeree er 13mlirninary deerne with whieh .the de13artrnent er 13erson rnquesting 

7 the hearing disagrees. The request shall rnust specify the paragraphs and pages containing the findings 

8 and conclusions to which objection is made. The request SHaH must state the specific grounds and 

9 evidence on which the objections are based. 

1 O (4) Upon expiration of the time for filing objections and upon timely receipt of a request for a 

11 hearing, the water judge shall notify each party named in the temporary preliminary decree or preliminary 

12 decree that a hearing has been requested. The water judge shall fix a day when all parties who wish to 

1 3 participate in future proceedings must appear or file a statement. The water judge shall then set a date for 

14 a hearing. The water judge may conduct individual or consolidated hearings. A hearing SHaH must be 

15 conducted as for other civil actions. At the order of the water judge a hearing may be conducted by the 

16 water master, who shall prepare a report of the hearing as provided in M.R.Civ.P., Rule 53(e), Montana 

1 7 Rules of Civil Procedure. 

18 (5) Failure to object under subsection ( 1) to a compact negotiated and ratified under 85-2-702 or 

19 85-2-703 bars any subsequent cause of action in the water court. 

20 (6) If the court sustains an objection to a compact, it may declare the compact void. The agency 

21 of the United States, the tribe, or the United States on behalf of the tribe party to the compact shall 13e i1 

22 permitted 6 months after the court's determination to file a statement of claim, as provided in 85-2-224, 

23 and the court shall thereafter issue a new preliminary decree in accordance with 85-2-23 h~ 13rnvided, 

24 he¥t1ever However, tflat any party to a compact declared void may appeal from Sl:tefl that determination in 

25 accordance with those procedures applicable to 85-2-235, and the filing of a notice of appeal shall stay 

26 stays the period for filing a statement of claim as required under this subsection. 

27 (7) Upon petition by a claimant, the water court SHaH MAY grant a motion for dismissal to an 

28 obiection to a temporary preliminary or preliminary decree if the obiection pertains to an element of a water 

29 right that was previously decreed and+ IF DISMISSAL IS CONSISTENT WITH COMMON-LAW PRINCIPLES 

30 OF ISSUE AND CLAIM PRECLUSION. 

~na Le11ts(atfve caunctt 
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la) the objeotor or the objoetor's 13rodeeessor in interest was a 13arty to the 13revious deeree; 

lb) the claimant's water right was challenged in the 13re~·ious decree litigation; 

(c) the claimant's water rigRt was actually litigated; 

(di a determination was made b:,· the court regarding the elements of tho water right that are the 

subject of obieetion; and 

le) the right as claimed conforms to the 0re,;ious deeree. 

(8) THE PROVISIONS OF SUBSECTION (7) DO NOT APPLY TO ISSUES ARISING AFTER ENTRY 

OF THE PREVIOUS DECREE, INCLUDING BUT NOT LIMITED TO THE ISSUES OF ABANDONMENT, 

EXPANSION OF THE WATER RIGHT, AND REASONABLE DILIGENCE." 

Section 3. Section 85-2-235, MCA, is amended to read: 

"85-2-235. Appeals frem final deoree. ill A person whose existing rights and priorities are 

determined in #le 2 final decree may appeal the determination only if: 

f+Hfil tte the person requested a hearing and appeared and entered objections to the temporary 

preliminary decree or the preliminary decree; or 

Q+lli]_ Flis the person's rights or priorities as determined in the temporary preliminary decree or the 

preliminary decree were affected as the result of an objection filed by another person. 

(2) An interlocutory ruling by the water judge upon a motion raising a question of law may be 

appealed by any party affected by the decision and who participated in the 13roeeedings on the motion 

MATTER IN WHICH THE RULING WAS ISSUED." 

~JEVI/ SECTlmL SECTION 4. CODIFICJHION INSTRUCTION. [SECTION 11 IS INTE~mED TO BE 

CODIFIED AS AN l~ffEGRAL P.'\RT OF TITLE 2, GI-IAPTER Hi, PART 2, AND Tl-IE PROVISIONS OF TITLE 

2, GI-IAPTER 1 §, PART 2, APPLY TO [SEGTlmJ 1 ]. 

NEW SECTION. Section 4. Effective date. [This act] is effective on passage and approval. 

-END-

~na Legislative Council 
- 9 - SB 387 




