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10 PROVISIONS REGARDING TERMINATION OF BENEFITS UPON RETIREMENT; REVISING PROVISIONS FOR 

11 LUMP-SUM CONVERSIONS; ALLOWING SUSPENSION OF BENEFITS WHILE A CLAIMANT IS 

12 INCARCERATED FOR A MISDEMEANOR; REVISING THE DEFINITION OF DISABLED WORKER; EXEMPTING 

13 PAYMENT AGREEMENTS BETWEEN A PREFERRED PROVIDER ORGANIZATION AND AN INSURER FROM 

14 PRESCRIPTION DRUG PAYMENT LIMITS; REVISING REHABILITATION BENEFITS; AUTHORIZING THE 

15 WORKERS' COMPENSATION COURT JUDGE TO STAY PROCEEDINGS IN CERTAIN CIRCUMSTANCES; 

16 REVISING THE DEFINITION OF "WAGES"; AUTHORIZING A REDUCTION IN BENEFITS FOR THIRD-PARTY 

17 RECOVERIES; AUTHORIZING THE TERMINATION OF TEMPORARY TOTAL BENEFITS UPON NOTIFICATION 

18 OF A WORKER'S RELEASE TO RETURN TO WORK; REQUIRING A SOLE PROPRIETOR, PARTNER, 

19 CORPORATE OFFICER, OR MANAGER OR MEMBER OF A LIMITED LIABILITY COMPANY OR A DESIGN EE 

20 TO PROVIDE NOTICE OF INJURY WITHIN 30 DAYS; AUTHORIZING TERMINATION OF CERTAIN BENEFITS 

21 FOR NONCOOPERATION WITH A REHABILITATION PROVIDER; REVISING THE FILING TIME FOR 

22 OCCUPATIONAL DISEASE CLAIMS; REVISING PROVISIONS FOR PAYMENT OF MEDICAL EXPENSES IN 

23 OCCUPATIONAL DISEASE CLAIMS; EXTENDING TEMPORARY PARTIAL DISABILITY BENEFITS; 

24 AMENDING SECTIONS 39-71-116, 39-71-119, 39-71-123, 39-71-407, 39-71-603, 39-71-609, 39-71-701, 

25 39-71-702, 39-71-703, 39-71-710, 39-71-711, 39-71-712, 39-71-721, 39-71-723, 39-71-727, 

26 39-71-741, 39-71-744, 39-71-1011, 39-71-1032, 39-71-2001, 39-72-403, AND 39-72-704, MCA; AND 

27 PROVIDING AN EFFECTIVE DATE." 

28 

29 STATEMENT OF INTENT 

30 A statement of intent is required for this bill because [section 4 l authorizes the department of labor 
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and industry to adopt rules to provide for prompt claims handling practices for injured workers, for 

2 employers, and for providers who are the customers of the workers' compensation systEm. It is the intent 

3 of the legislature that the department of labor and industry adopt rules providing claimants with written 

4 explanations of claims and the methodology of benefit calculation. 

5 

6 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

7 

8 NEW SECTION. Section 1. Stay pending determination by district court. Upon a motion and filing 

9 of an affidavit by either party and after a hearing, the workers' compensation judge may grant a stay of 

1 O proceedings in the workers' compensation court if a criminal action involving workers' compensation 

11 insurance fraud by a claimant has been filed in district court. 

12 

13 NEW SECTION. Section 2. Benefit reduction for third-party recovery. ( 1) If an employee is injured 

14 or dies and obtains a third-party recovery, settlement, or award, an insurer may reduce by 30% the benefits 

1 5 paid or that are required to be paid to the employee or beneficiary pursuant to chapter 71 or 7 2 as a result 

16 of the injury or death. The reduction applies to any recovery, settlement, or award regardless of the form 

17 of action or the nature of damages. The total of any reductions may not exceed 30% of any third-party 

18 recovery, settlement, or award. 

19 (2) This section does not limit or prohibit an insurer's right to pursue subrogation pursuant to 

20 39-71-414. 

21 (31 If an insurer is entitled to subrogation pursuant to 39-71-414, the amount subrogated must be 

22 offset by any reduction in benefits pursuant to subsection ( 1 ). 

23 

24 NEW SECTION. Section 3. Payment of medical claims without acceptance of liability. ( 1) An 

25 insurer may pay a medical claim that is based upon the report of a nonwage loss injury or occupational 

26 disease without the payments being construed as an acceptance of liability for the claim. 

27 (2) An insurer shall, within 10 days of making payment under subsection (1), notify the worker of 

28 the payment of the medical claim without acceptance of liability. 

29 (3) Upon written request by a worker for the payment of indemnity benefits or for a determination 

30 of liability, the insurer shall investigate the claim to determine liability for the injury or occupational disease 
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under 39-71-606 or 39-71-608. 
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3 NEW SECTION. Section 4. Insurers to act promptly on claims. ( 11 Pursuant to the public policy 

4 stated in 39-71-105, prompt claims handling practices are necessary to provide appropriate service to 

5 injured workers, to employers, and to providers who are the customers of the workers' compensation 

6 system. 

7 (21 An insurer shall provide to the claimant: 

8 (a) a written statement of the reasons that a claim is being denied at the time of denial; 

9 (b) whenever benefits requested by a claimant are denied, a written explanation of how the 

10 claimant may appeal an insurer's decision; and 

11 (c) a written explanation of the amount of wage loss benefits being paid to the claimant, along with 

12 an explanation of the calculation used to compute those benefits. The explanation must be sent within 7 

13 days of the initial payment of the benefit. 

14 (3) An insurer shall: 

15 (a) begin making payments that are due on a claim within 14 days of acceptance of the claim, 

16 unless the insurer promptly notifies the claimant that the insurer needs additional information in order to 

17 begin paying benefits and specifies the information needed; and 

18 lb) pay settlements within 30 days of the date the department issues an order approving the 

1 9 settlement. 

20 (4) An insurer may not make payments pursuant to 39-71-608 or any other reservation of rights 

21 for more than 90 days without: 

22 la) written consent of the claimant; or 

23 (bl approval of the department. 

24 (5) The department may adopt rules to implement this section. 

25 

26 Section 5. Section 39-71-116, MCA, is amended to read: 

27 "39-71-116. Definitions. Unless the context otherwise requires, words and phrases eR'lployoel used 

28 in this chapter have the following meanings: 

29 (1) "Actual wage loss" means that the wages that a worker earns or is qualified to earn after the 

30 worker reaches maximum healing are less than the actual wages the worker received at the time of the 
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1 iD.i!!.!:Y.,. 

2 H·Hll "Administer and pay" includes all actions by the state fund under the Workers' 

3 Compensation Act and the Occupational Disease Act of Montana necessary to: 

4 (a) #le investigation, review, and settlement of claims; 

5 (b) payment of benefits; 

6 (c) setting of reserves; 

7 (d) furnishing of services and facilities; and 

8 (el· 1:Jtili;mtioA use of actuarial, audit, accounting, vocational rehabilitation, and legal services. 

9 wru "Average weekly wage" means the mean weekly earnings of all employees under covered 

1 0 employment, as defined and established annually by the Montana department of labor and industry. It is 

11 established at the nearest whole dollar number and must be adopted by the department prior to July 1 of 

1 2 each year. 

13 ~1.11 "Beneficiary" means: 

14 (a) a surviving spouse living with or legally entitled to be supported by the deceased at the time 

1 5 of injury; 

16 (b) an unmarried child under the age of 18 years of age; 

17 (c) an unmarried child under the a€Je of 22 years pf age who is a full-time student in an accredited 

18 school or is enrolled in an accredited apprenticeship program; 

19 (d) an invalid child over the age of 18 years of~ who is dependent upon the decedent for 

20 support at the time of injury; 

21 (e) a parent who is dependent upon the decedent for support at the time of the injury if a 

22 beneficiary, as defined in subsections~ 1.1lifil through~ 11J..l.g_]_, does not exist; and 

23 (fl a brother or sister under the 8€JO of 18 years Qf age if dependent upon the decedent for support 

24 at the time of the injury but only until the age of 18 years and only when a beneficiary, as defined in 

25 subsections ~ 1.1lifil through ~ i.1l.i.fil, does not exist. 

26 f4till "Casual employment" means employment not in the usual course of the trade, business, 

27 profession, or occupation of the employer. 

28 ™ifil "Child" includes a posthumous child, a dependent stepchild, and a child legally adopted prior 

29 to the injury. 

30 fetlli "Construction industry" means the major group of general contractors and operative builders, 
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heavy construction (other than building construction) contractors, and special trade contractors, listed in 

2 major groups 15 through 17 in the 1987 Standard Industrial Classification Manual. The term does not 

3 include office workers, design professionals, salespersons, estimators, or any other related employment that 

4 is not directly involved on a regular basis in the provision of physical labor at a construction or renovation 

5 site. 

6 f-7+1.fil "Days" means calendar days, unless otherwise specified. 

7 f8}1fil "Department" means the department of labor and industry. 

8 (Ql "IJisaeility" means a senaitien in whish a werker's asilit~ te engage in gainfc1/ em13/e•rment is 

9 aiminishea as a FBSl:l/t ef 13hysisal restriotiens resl:llting frem an injl:lfy. The restristiens may se seA1sinea 

10 with fosters, Sl:lsh as the wer/1er's age, eell:leatien, wer/1 histery, ana other fosters that affoot the werker's 

11 asilit'( te engage in gainfl:ll empleyment. Disasility dees net mean a pl:lrely A1edioal oenditien. 

12 (10) "Fiscal year" means the period of time between July 1 and the succeeding June 30. 

13 (11) "Insurer" means an employer bound by compensation plan No. 1, an insurance company 

14 transacting business under compensation plan No. 2, or the state fund under compensation plan No. 3. 

15 (12) "Invalid" means one who is physically or mentally incapacitated. 

16 (13) "Maintenance care" means treatment designed to provide the optimum state of health while 

17 minimizing recurrence of the clinical status. 

18 (14) "Medical stability", "maximum healing", or "maximum medical healing" means a point in the 

19 healing process when further material improvement would not be reasonably expected from primary medical 

20 treatment. 

21 I 15) "Objective medical findings" means medical evidence, including range of motion, atrophy, 

22 muscle strength, muscle spasm, or other diagnostic evidence, substantiated by clinical findings. 

23 ~l..1.fil "Order" means any decision, rule, direction, requirement, or standard of the department 

24 or any other determination arrived at or decision made by the department. 

25 f+e-H.111 "Palliative care" means treatment designed to reduce or ease symptoms without curing 

26 the underlying cause of the symptoms. 

27 t4-+tilfil "Payroll", "annual payroll", or "annual payroll for the preceding year" means the avera~e 

28 annual payroll of the employer for the preceding calendar year or, if the employer has not operated!' a 

29 sufficient or any length of time during the calendar year, 12 times the average monthly payroll for the 

30 current year. However, an estimate may be made by the department for any employer starting in business 
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if average payrolls are not available. This estimate must be adjusted by additional payment by the employer 

2 or refund by the department, as the case may actually be, on December 31 of the current year. An 

3 employer's payroll must be computed by calculating all wages, as defined in 39-71-123, that are paid by 

4 an employer. 

5 f+&ti.1.fil "Permanent partial disability" means a P.hysical condition,..-ffitef in which a worker L itas 

6 reaehea after reaching maximum medical healiA€J, iA whioh a worl(er healing: 

7 (a) has a Ffleaioall~• aeterFfliAea 13hysieal restrietioA as a result ef aA iAjury as aefinea in ;rn 71 11 Q 

8 has a permanent impairment established by obiective medical findings: aA4 

9 (b) is able to return to work in some capacity but the 13h~·sieal restrietien permanent impairment 

1 0 impairs the worker's ability to work; and 

11 (c) has an actual wage loss as a result of the iniury. 

12 i-+9t(20) "Permanent total disability" means a .Physical condition resulting from injury as defined in 

13 this chapter, after a worker reaches maximum medical healing, in which a worker does not have a 

14 reasonable prospect of physically performing regular employment. Regular employment means work on a 

15 recurring basis performed for remuneration in a trade, business, profession, or other occupation in this 

16 state. Lack of immediate job openings is not a factor to be considered in determining if a worker is 

17 permanently totally disabled. 

18 QQl,@ The "plant of the employer" includes the place of business of a third person while the 

19 employer has access to or control over the place of busine1ss for the purpose of carrying on the employer's 

20 usual trade, business, or occupation. 

21 f-24+@ "Primary medical services" means treatment prescribed by a treating physician, for 

22 conditions resulting from the injury, necessary for achieving medical stability. 

23 ~(23) "Public corporation" means the state or any county, municipal corporation, school district, 

24 city, city under commission form of government or special charter, town, or village. 

25 ~(24) "Reasonably safe place to work" means that the place of employment has been made as 

26 free from danger to the life or safety of the employee as the nature of the employment will reasonably 

27 permit. 

28 R4+@ "Reasonably safe tools and appliances" are tools and appliances as are adapted to and are 

29 reasonably safe for use for the particular purpose for which they are furnished. 

30 ~(26) (a) "Secondary medical services" means those medical services or appliances considered 
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not medically necessary for medical stability. The services and appliances include but are not limited to 

2 spas or hot tubs, work hardening, physical restoration programs and other restoration programs designed 

3 to address disability and not impairment, or equipment offered by individuals, clinics, groups, hospitals, or 

4 rehabilitation facilities. 

5 (b) (i) As used in this subsection (261, "disability" means a condition in which a worker's ability 

6 to engage in gainful employment is diminished as a result of physical restrictions resulting from an injury. 

7 The restrictions may be combined with factors, such as the worker's age, education, work history, and 

8 other factors that affect the worker's ability to engage in gainful employment. 

9 (iii Disability does not mean a purely medical condition. 

10 ~@ "Temporary partial disability" means a physical condition resulting from an injury as defined 

11 in 39-71-119 in which a worker, prior to maximum healing: 

12 (a) is temporarily unable to return to the position held at the time of injury because of a medically 

13 determined physical restriction; 

14 (b) returns to work in a modified or alternative employment; and 

1 5 ( c) suffers a partial wage loss. 

16 ~.llfil "Temporary service contractor" means any person, firm, association, or corporation 

17 conducting business that employs individuals directly for the purpose of furnishing the services of those 

18 individuals on a part-time or temporary basis to others. 

19 Q8}(29I "Temporary total disability" means a physical condition resulting from an injury as defined 

20 in this chapter that results in total loss of wages and exists until the injured worker reaches maximum 

21 medical healing. 

22 ~(30) "Temporary worker" means a worker whose services are furnished to another on a 

23 part-time or temporary basis to substitute for a permanent employee on leave or to meet an emergency or 

24 short-term workload. 

25 ~illl "Treating physician" means a person who is primarily responsible for the treatment of a 

26 worker's compensable injury and is: 

27 (a) a physician licensed by the state of Montana under Title 37, chapter 3, and has admitting 

28 privileges to practice in one or more hospitals, if any, in the area where the physician is located; 

29 lb) a chiropractor licensed by the state of Montana under Title 37, chapter 12; 

30 (c) a physician assistant-certified licensed by the state of Montana under Title 37, chapter 20, if 
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there is not a physician, as defined in subsection ~ @.1.1.@l, in the area where the physician 

2 assistant-certified is located; 

3 (d) an osteopath licensed by the state of Montana under Title 37, chapter 5; or 

4 {el a dentist licensed by the state of Montana under Title 37, chapter 4. 

5 +;34-tilll "Year", unless otherwise specified, means calendar year." 

6 

7 Section 6. Section 39-71-119, MCA, is amended to read: 

8 "39-71-119. Injury and accident defined. (1) "Injury" or "injured" means: 

9 {a) internal or external physical harm to the body that is established by obiective medical findings; 

1 O {bl damage to prosthetic devices or appliances, except for damage to eyeglasses, contact lenses, 

11 dentures, or hearing aids; or 

12 {c) death. 

13 (2) An injury is caused by an accident. An accident is: 

14 (a) an unexpected traumatic incident or unusual strain; 

15 (b) identifiable by time and place of occurrence; 

16 (cl identifiable by member or part of the body affected; and 

17 {d) caused by a specific event on a single day or during a single work shift. 

18 (3) "Injury" or "injured" does not mean a physical or mental condition arising from: 

19 (a) emotional or mental stress; or 

20 (b) a nonphysical stimulus or activity. 

21 (4) "Injury" or "injured" does not include a disease that is not caused by an accident. 

22 (5) @l. A cardiovascular, pulmonary, respiratory, or other disease, cerebrovascular accident, or 

23 myocardial infarction suffered by a worker is an injury only if the accident is the primary cause of the 

24 physical ltttffit condition in relation to other factors contributing to the physical ltttffit condition. 

25 (bl "Primary cause", as used in subsection (5)(a), means a cause that, with a reasonable degree 

26 of medical certainty, is responsible for more than 50% of the physical condition." 

27 

28 Section 7. Section 39-71-123, MCA, is amended to read: 

29 "39-71-123. Wages defined. (1) "Wages" means the gross remuneration paid in money, or in a 

30 substitute for money, for services rendered by an employee, or income provided for in subsection (1 ){d). 
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Wages include but are not limited to: 

2 (al commissions, bonuses, and remuneration at the regular hourly rate for overtime work, holidays, 

3 vacations, and sickness periods; 

4 (bl board, lodging, rent, or housing if it constitutes a part of the employee's remuneration and is 

5 based on its actual value; 

6 (cl payments made to an employee on any basis other than time worked, including but not limited 

7 to piecework, an incentive plan, or profit-sharing arrangement; and 

8 (di income or payment in the form of a draw, wage, net profit, or substitute for money received 

9 or taken by a sole proprietor or partner, regardless of whether the sole proprietor or partner has performed 

10 work or provided services for that remuneration. 

11 121 Wages do not include: 

12 la) employee expense reimbursements or allowances for meals, lodging, travel, subsistence, and 

13 other expenses, as set forth in department rules; 

14 (bl special rewards for individual invention or discovery; 

15 (cl tips and other gratuities received by the employee in excess of those documented to the 

16 employer for tax purposes; 

17 (d) contributions made by the employer to a group insurance or pension plan; or 

18 (e) vacation or sick leave benefits accrued but not paid. 

19 13) ~ (a) Except as provided in subsection (3)(b), for compensation benefit purposes, the average 

20 actual earnings for the four pay periods immediately preceding the injury are the employee's wages, except 

21 that if+ 

22 +al- the term of employment for the same employer is less than four pay periods, in whieh ease the 

23 employee's wages are the hourly rate times the number of hours in a week for which the employee was 

24 hired to work;-ef0 

25 (b) .fef For good cause shownL by the elaiR'lant, tho uso of the four pay periods does not aeeurately 

26 rofloet tho elaiR'lant's 0R'lplo•,R'lent history with the eR'lployer, in whieh ease the insurer R'lay uso additional 

27 pay periods if the use of the last four pay periods does not accurately reflect the claimant's employment 

28 history with the employer, the wage may be calculated by dividing the total earnings for an additional period 

29 of time. not to exceed 1 year prior to the date of injury, by the number of weeks in that period, including 

30 periods of idleness or seasonal fluctuations. 
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(4) (a) For the purpose of calculating compensation benefits for an employee working concurrent 

2 ,mployments, the average actual wages must be calculated as provided in subsection (3). As used in this 

3 subsection, "concurrent employment" means employment in which the employee was actually employed 

4 at the time of the iniury and would have continued to be employed without a break in the term of 

5 employment if not for the iniury. 

6 (bl The compensation benefits for a covered volunteer must be based on the average actual wages 

7 in the volunteer's regular employment, except self-employment as a sole proprietor or partner who elected 

8 not to be covered, from which the volunteer is disabled by the injury incurred. 

9 (c) The compensation benefits for an employee working at two or more concurrent remunerated 

10 employments must be based on the aggregate of average actual wages of all employments, except 

11 self-employment as a sole proprietor or partner who elected not to be covered, from which the employee 

12 is disabled by the injury incurred. 

13 (5) The compensation benefits and the payroll, for premium purposes, for a volunteer firefighter 

14 covered pursuant to 39-71-11 8 must be based upon a wage of not less than $900 a month and not more 

15 than 1 1 /2 times the average weekly wage as defined in this chapter." 

16 

17 Section 8. Section 39-71-407, MCA, is amended to read: 

18 "39-71-407. Liability of insurers -- limitations. ( 1 l eYePf Each insurer is liable for the payment of 

19 compensation, in the manner and to the extent provided in this section, to an employee of an employer that 

20 it insures who receives an injury arising out of and in the course of employment or, in the case of death 

21 from the injury, to the employee's beneficiaries, if any. 

22 (2) (al An insurer is liable for an injury. as defined in 39-71-119, if the iniury is established by 

23 objective medical findings and if the claimant establishes that it is more probable than not that: 

24 (il a claimed injury has occurred; or 

25 (ii) a claimed injury aggravated a preexisting condition. 

26 (b) Proof that it was medically possible that a claimed injury occurred or that the claimed injury 

27 aggravated a preexisting condition is not sufficient to establish liability. 

28 (3) An employee who suffers an injury or dies while traveling is not covered by this chapter unless: 

29 (al (ii the employer furnishes the transportation or the employee receives reimbursement from the 

30 employer for costs of travel, gas, oil, or lodging as a part of the employee's benefits or employment 
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12 

13 

14 

15 

16 

17 

agreement; and 

(ii) the travel is necessitated by and on behalf of the employer as an integral part or condition of 

the employment; or 

(bl the travel is required by the employer as part of the employee's job duties. 

14) An employee is not eligible for benefits otherwise payable under this chapter if the employee's 

use of alcohol or drugs not prescribed by a physician is the major contributing cause of the accident. 

However, if the employer had knowledge of and failed to attempt to stop the employee's use of alcohol 

or drugs, this subsection does not apply. 

(5) If a claimant who has reached maximum healing suffers a subsequent nonwork-related injury 

to the same part of the body, the workers' compensation insurer is not liable for any compensation or 

medical benefits caused by the subsequent non work-related injury. 

(6) An employee is not eligible for benefits payable under this chapter unless the entitlement to 

benefits is established by obiective medical findings that contain sufficient factual and historical information 

concerning the relationship of the worker's condition to the original injury. 

~ill As used in this section, "major contributing cause" means a cause that is the leading cause 

contributing to the result when compared to all other contributing causes." 

18 Section 9. Section 39-71-603, MCA, is amended to read: 

19 "39-71-603. Notice of injuries other than death to be submitted within thirty days. Ne .LU._A claim 

20 to recover benefits under the Workers' Compensation Act, for injuries not resulting in death, may not be 

21 considered compensable unless, within 30 days after the occurrence of the accident Wffiefl that is claimed 

2 2 to have caused the injury, notice of the time and place where the accident occurred and the nature of the 

23 injury is given to the employer or the employer's insurer by the injured employee or someone on the 

24 employee's behalf. Actual knowledge of the accident and injury on the part of the employer or the 

25 employer's managing agent or superintendent in charge of the work ~ in which the injured employee 

26 was engaged at the time of the injury is equivalent to notice. 

27 (2) If a sole proprietor, partner, manager of a manager-managed limited liability company, member 

28 of a member-managed limited liability company, or corporate officer covered under this chapter is injured 

29 in an accident, the sole proprietor, partner, manager. member, or corporate officer or an appointed designee 

30 shall. within 30 days, notify the insurer of the time and location of the accident and the nature of the 

~na Legislative counclt 
- 1 1 -



54th Legislature 

!D.i.!dL'l/ 

2 

3 Section 10. Section 39-71-609, MCA, is amended to read: 

LC0746.01 

4 "39-71-609. Denial of claim after payments made or termination of all benefits or reduction to 

5 partial benefits by insurer -- fourteen days' notice required -- exception. U ( 1 l Except as provided in 

6 subsection (2), if an insurer determines to deny a claim on which payments have been made under 

7 39-71-608 during a time of further investigation or, after a claim has been accepted, terminates all biweekly 

8 compensation benefits, it may do so only after 14 days' written notice to the claimant, the claimant's 

9 authorized representative, if any, and the department. For injuries occurring prior to July 1, 1987, an 

1 O insurer must give 14 days' written notice to the claimant before reducing benefits from total to partial. 

11 However, if an insurer has knowledge that a claimant has returned to work, compensation benefits may 

12 be terminated as of the time the claimant returned to work. 

13 (2) Temporary total disability benefits may be terminated on the date that the worker has been 

14 released to return to work in some capacity." 

15 

16 Section 11. Section 39-71-701, MCA, is amended to read: 

1 7 "39-71-701. Compensation fortemporary total disability -- exception. ( 1) Subject to the limitation 

18 in 39-71-736 and subsection (4) of this section, a worker is eligible for temporary total disability benefits~ 

19 ifil when the worker suffers a total loss of wages as a result of an injury and until the worker 

20 reaches maximum healing: or 

21 (bl until the worker has been released to return to the employment in which the worker was 

22 engaged at the time of the injury or to employment with similar physical requirements. 

23 (2) The determination of temporary total disability must be supported by a preponderance of 

24 objective medical 0 1,iEieAoo findings. 

25 (3) Weekly compensation benefits for injury producing temporary total disability are 66 2/3% of 

26 the wages received at the time of the injury. The maximum weekly compensation benefits may not exceed 

27 the state's average weekly wage at the time of injury. Temporary total disability benefits must be paid for 

28 the duration of the worker's temporary disability. The weekly benefit amount may not be adjusted for cost 

29 of living as provided in 39-71-702(5). 

30 (4) If the treating physician releases a worker to return to the same, a modified, or an alternative 
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position that the individual is able and qualified to perform with the same employer at an equivalent or 

2 higher wage than the individual received at the time of injury, the worker is no longer eligible for temporary 

3 total disability benefits even though the worker has not reached maximum healing. A worker requalifies 

4 for temporary total disability benefits if the modified or alternative position is no longer available tor any 

5 reason to the worker and the worker continues to be temporarily totally disabled, as defined in 39-71-116. 

6 (5) In cases wl=.efe in which it is determined that periodic disability benefits granted by the Social 

7 Security Act are payable because of the injury, the weekly benefits payable under this section are reduced, 

8 but not below zero, by an amount equal, as nearly as practical, to one-half the federal periodic benefits for 

9 !nffiR the week, which amount is to be calculated from the date of the disability social security entitlement. 

10 (6) If the claimant is awarded social security benefits, the insurer may, upon notification of the 

11 claimant's receipt of social security benefits, suspend biweekly compensation benefits for a period sufficient 

12 to recover any resulting overpayment of benefits. This subsection does not prevent a claimant and insurer 

13 from agreeing to a repayment plan. 

14 (7) A worker may not receive both wages and temporary total disability benefits without the 

15 written consent of the insurer. A worker who receives both wages and temporary total disability benefits 

16 without written consent of the insurer is guilty of theft and may be prosecuted under 45-6-301." 

17 

1 8 Section 12. Section 39-71-702, MCA, is amended to read: 

1 9 "39-71-702. Compensation for permanent total disability. ( 11 If a worker is no longer temporarily 

20 totally disabled and is permanently totally disabled, as defined in 39-71-116, the worker is eligible for 

21 permanent total disability benefits. Permanent total disability benefits must be paid for the duration of the 

22 worker's permanent total disability, subject to 39-71 -710. 

23 (2) The determination of permanent total disability must be supported by a preponderance of 

24 obiective medical e¥iseAee findings. 

25 13) Weekly compensation benefits for an injury resulting in permanent total disability are 66 2/3% 

26 of the wages received at the time of the injury. The maximum weekly compensation benefits may not 

27 exceed the state's average weekly wage at the time of inJury. 

28 (4) In cases WflBfB in which it is determined that periodic disability benefits granted by the Social 

29 Security Act are payable because of the injury, the weekly benefits payable under this section are reduced, 

30 but not below zero, by an amount equal, as nearly as practical, to one-half the federal periodic benefits for 
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the week, which amount is to be calculated from the date of the disability social security entitlement. 

2 (5) A worker's benefit amount must be adjusted for a cost-of-living increase on the next July 

3 after 104 weeks of permanent total disability benefits have been paid and on each succeeding July 1. A 

4 worker may not receive more than 10 adjustments. The adjustment must be the percentage increase, if 

5 any, in the state's average weekly wage as adopted by the department over the state's average weekly 

6 wage adopted for the previous year or 3%, whichever is less. 

7 (6) A worker may not receive both wages and permanent total disability benefits without the 

8 written consent of the insurer. A worker who receives both wages and permanent total disability benefits 

9 without written consent of the insurer is guilty of theft and may be prosecuted under 45-6-301. 

1 O (7) If the claimant is awarded social security benefits, the insurer may, upon notification of the 

11 claimant's receipt of social security benefits, suspend biweekly compensation benefits for a period sufficient 

12 to recover any resulting overpayment of benefits. This subsection does not prevent a claimant and insurer 

13 from agreeing to a repayment plan." 

14 

15 Section 13. Section 39-71-703, MCA, is amended to read: 

16 "39-71-703. Compensation for permanent partial disability. (1) If an injured worker suffers a 

17 permanent partial disability and is no longer entitled to temporary total or permanent total disability benefits, 

18 the worker is entitled to a permanent partial disability award7 if that worker: 

1 9 (a) has an actual wage loss as a result of the injury; and 

20 (bl has a permanent impairment rating that: 

21 (i) is established by objective medical findings; and 

22 (ii) is more than zero as determined by the latest edition of the American medical association Guides 

23 to the Evaluation of Permanent Impairment. 

24 (21 When a worker receives an impairment rating as the result of a compensable injury and has no 

25 actual wage loss as a result of the injury, the worker is eligible for an impairment award only. 

26 ~@ The permanent partial disability award must be arrived at by multiplying the percentage 

27 arrived at through the calculation provided in subsection.~ ill by 350 weeks. 

28 (61 AA (4) A permanent partial disability award granted an injured worker may not exceed a 

29 permanent partial disability rating of 100%. Tl'le eFiteFia fer tl'le rntiAg ef aisal3ility FRust be ealeulatea using 

30 the FReaisal iA113aiFPAent FatiA§ as aeterPAiAea by the latest eaitieA of the AFReriean PAeaieal assoeiatien 
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Guises ta the !evaluation ef Pern1anent ln113airn10nt. 

2 j_§_J_ The percentage to be used in subsection f2+ Ql must be determined by adding all of the 

3 following applicable percentages to the impairment rating: 

4 la) if the claimant is~ 40 years of age or younger at the time of injury, 0%; if the claimant Is over 

5 ~ 40 years of age but unser 6€i years sf afje at the time of injury, -2--% 1 %; ans if the elain1ant is 6€i years 

6 ef afle er elser at the tin1e ef injury, a%; 

7 (b) for a worker who has completed less than Q 11. years of education, J.% 1 %; for a worker who 

8 has completed Q throuflh 12 years or more of education or who has received a graduate equivalency 

9 diploma, -2--% 0%; tar a worker whe has e0n113leted n10re than 12 years of esueatien, 0%; 

10 (c) if a worker has no actual wage loss as a result of the industrial injury, 0%; if a worker has an 

11 actual wage loss of $2 or less an hour as a result of the industrial injury, 10%; if a worker has an actual 

12 wage loss of more than $2 an hour as a result of the industrial injury, 20%;-aoo. Wage loss benefits must 

13 be based on the difference between the actual wages received at the time of injury and the wages that the 

14 worker earns or is qualified to earn after the worker reaches maximum healing. 

15 Id) if a worker, at the time of the injury, was performing heavy labor activity and after the injury 

16 the worker can perform only light or sedentary labor activity, -2G% 5%; if a worker, at the time of injury, 

1 7 was performing heavy labor activity and after the injury the worker can perform only medium labor activity, 

18 +a-% 3%; if a worker was performing medium labor activity at the time of the injury and after the injury 

19 the worker can perform only light or sedentary labor activity, W-% 2%. 

20 +4+ifil The weekly benefit rate for permanent partial disability is 66 2/3 % of the wages received 

21 at the time of injury, but the rate may not exceed one-half the state's average weekly wage. The weekly 

22 benefit amount established for an injured worker may not be changed by a subsequent adjustment in the 

23 state's average weekly wage for future fiscal years. 

24 +-&+ill If a worker suffers a subsequent compensable injury or injuries to the same part of the body, 

25 the award payable for the subsequent injury may not duplicate any amounts paid for the previous injury 

26 or injuries. 

27 (8) If a worker is eligible for a rehabilitation plan, permanent partial disability benefits payable under 

28 this section must be calculated based on the wages that the worker earns or would be qualified to earn 

29 following the completion of the rehabilitation plan. 

30 fe}j_fil As used in this section: 

~na Legislative council 
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(a) "heavy labor activity" means the ability to lift over 50 pounds occasionally or up to 50 pounds 

2 frequently; 

3 (b) "medium labor activity" means the ability to lift up to 50 pounds occasionally or up to 25 

4 pounds frequently; 

5 (c) "light labor activity" means the ability to lift up to 25 pounds occasionally or up to 10 pounds 

6 frequently; and 

7 (d) "sedentary labor activity" means the ability to lift up to 10 pounds occasionally or up to 5 

8 pounds frequently." 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Section 14. Section 39-71-710, MCA, is amended to read: 

"39-71-710. Termination of benefits upon retirement. (1 l If a claimant is receiving disability or 

rehabilitation compensation benefits and the claimant receives social security retirement benefits or is 

eligible to receive or is receiving full social security retirement benefits or retirement benefits from a system 

that is an alternative to social security retirement eeAofits, the claimant is considered to be retired. When 

tho claimant is esRsiaorea retired, the liability of the insurer is ended for payment of ·,vage supplemeRt 

permanent partial disability benefits other than the impairment award, payment of permanent total disability 

benefits, and payment of rehabilitation compensation benefits. However, the insurer remains liable for 

temporary total disab'ility benefits, any impairment award, and medical benefits. 

(2) If a claimant who is eligible under subsectior!.lll to receive seeial seeurity retirement benefits 

and is while gainfully employed suffers a work-related injury, the insurer retains liability for temporary total 

disability benefits, any impairment award, and medical benefits." 

23 Section 15. Section 39-71-711, MCA, is amended to read: 

24 "39-71-711. Impairment evaluation -- ratings. (1) An impairment rating: 

25 (a) is a purely medical determination and must be determined by an impairment evaluator after a 

26 claimant has reached maximum healing; 

27 (bl must be based on the current edition of the Guides to Evaluation of Permanent Impairment 

28 published by the American medical association; and 

29 (c) must be expressed as a percentage of the whole person; and 

30 (dl must be established by objective medical findings. 
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(2) A claimant or insurer, or both, may obtain an impairment rating from an evaluator who is a 

2 medical doctor or from an evaluator who is a chiropractor if the injury falls within the scope of chiropractic 

3 practice. If the claimant and insurer cannot agree upon the rating, the mediation procedure in part 24 of 

4 this chapter must be followed. 

5 (3) An evaluator must be a physician licensed under Title 37, chapter 3, except if the claimant's 

6 treating physician is a chir.opractor, the evaluator may be a chiropractor who is certified as an evaluator 

7 under chapter 12. 

8 14) Disputes over impairment ratings are not subject to 39-71-605." 

9 

10 Section 16. Section 39-71-712, MCA, is amended to read: 

11 "39-71-712. Temporary partial disability benefits. (1) If, prior to maximum healing, an injured 

1 2 worker has a physical restriction and is approved to return to a modified or alternative employment that the 

13 · worker is able and qualified to perform and the worker suffers an actual wage loss as a result of a 

14 temporary work restriction, the worker qualifies for temporary partial disability benefits. 

15 (2) An insurer's liability for temporary partial disability must be the difference between the injured 

16 worker's average weekly wage received at the time of the injury, subject to a maximum of 40 hours a 

17 week, and the actual weekly wages earned during the period that the claimant is temporarily partially 

18 disabled, not to exceed the injured worker's temporary total disability benefit rate. 

19 (3) Temporary partial disability benefits are limited to a total of 26 weeks. The insurer may extend 

20 the period of temporary partial disability payments. 

21 (4) A worker requalifies for temporary total disability benefits if the modified position is no longer 

22 available to the worker and the worker continues to be temporarily totally disabled as defined in 39-71-116. 

23 15) Temporary partial disability may not be eeAsidered aA element of permanent partial disaeility 

24 and may net ee credited against any Jlermanent impairment or any permanent partial disability award or 

25 settlement aehio¥oa after the injurna werlrnr reaehes maximum healing under 39-71-703." 

26 

27 Section 17. Section 39-71-721, MCA, is amended to read: 

28 "39-71-721. Compensation for injury causing death -- limitation. { 1) {al If an injured employee 

29 dies and the inJury was the proximate cause of Stief\ the death, ~ the beneficiary of the deceased is 

30 entitled to the same compensation as though the death occurred immediately following the injury. A 
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- 17 -



54th Legislature LC0746.01 

beneficiary's eligibility for benefits commences after the date of death, and the benefit level is established 

2 as set forth in subsection (2). 

3 (bl The insurer is entitled to recover any overpayments or compensation paid in a lump sum to a 

4 worker prior to death but not yet recouped. The insurer shall recover such payments from the beneficiary's 

5 biweekly payments as provided in 39-71-741 (5). 

6 {2) To beneficiaries as defined in 39-71-11 6~l..1:lifil through~ .l.1l.J.Ql, weekly compensation 

7 benefits for an injury causing death are 66 2/3% of the decedent's wages. The maximum weekly 

8 compensation benefit may not exceed the state's average weekly wage at the time of injury. The minimum 

9 weekly compensation benefit is 50% of the state's average weekly wage, but in no event may it exceed 

10 the decedent's actual wages at the time of his death. 

11 (3) To beneficiaries as defined in 39-71-116~i.1l..!fil and~ M:lill, weekly benefits must be 

12 paid to the extent of the dependency at the time of the injury, subject to a maximum of 66 2/3% of the 

13 decedent's wages. The maximum weekly compensation may not exceed the state's average weekly wage 

14 at the time of injury. 

15 (4) If the decedent leaves no beneficiary as defined in 39-71-116, a lump-sum payment of $3,000 

16 must be paid to the decedent's surviving parent or parents. 

17 (5) If any beneficiary of a deceased employee dies, the right of such beneficiary to compensation 

18 under this chapter ceases. Death benefits must be paid to a surviving spouse for 500 weeks subsequent 

19 to the date of the deceased employee's death or until the spouse's remarriage, whichever occurs first. 

20 After benefit payments cease to a surviving spouse, death benefits must be paid to beneficiaries, if any, 

21 as defined in 39-71-116~.l.1J.i!ll through ~ .l.1l.J.Ql. 

22 (6) In all cases, benefits must be paid to beneficiaries, as defined in 39-71-116. 

23 (7) Benefits paid under this section may not be adjusted for cost of living as provided in 39-71-702. 

24 (8) Notwithstanding subsections (2) and (3), beginning July 1, 1987, through June 30, 1991, the 

25 maximum weekly compensation benefits for injury causing death may not exceed the state's average 

26 weekly wage of $299 established July 1, 1986. Beginning July 1, 1987, through June 30, 1991, the 

27 minimum weekly compensation for injury causing death shall be $149.50, which is 50% of the state's 

28 average weekly wage established July 1, 1986, but in no event may it exceed the decedent's actual wages 

29 at the time of death." 

30 
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Section 18. Section 39-71-723, MCA, is amended to read: 

2 "39-71-723. How compensation to be divided among beneficiaries. Compensation due to 

3 beneficiaries Sflall must be paid to the surviving spouse, if any, or if none, then divided equally among or 

4 for the benefit of the children. In cases ~ in which beneficiaries are a surviving spouse and 

5 stepchildren of SHOO the spouse, the compensation Sflall must be divided equally among all beneficiaries. 

6 Compensation due to beneficiaries as defined in 39-71-116t61-feti1lifil and t3l+f+ i.±U!L Wf\efe if there is 

7 more than one, Sflall must be divided equitably among them, and the question of dependency and amount 

8 thereat shall must be a question of fact for determination by the department." 

9 

10 Section 19. Section 39-71-727, MCA, is amended to read: 

11 "39-71-727. Payment for prescription drugs -- limitations. ( 1) For payment of prescription drugs, 

1 2 an insurer is liable only for the purchase of generic-name drugs if the generic-name product is the 

13 therapeutic equivalent of the brand-name drug prescribed by the physician, unless the generic-name drug 

14 is unavailable. 

15 (2) If an injured worker prefers a brand-name drug, the worker may pay directly to the pharmacist 

16 the difference in the reimbursement rate between the brand-name drug and the generic-name product, and 

17 the pharmacist may aBly bill the insurer Q,IJ]y for the reimbursement rate of the generic-name drug. 

18 (3) The pharmacist may bill only for the cost of the generic-name product on a signed itemized 

19 billing, except if purchase of the brand-name drug is allowed as provided in subsection ( 1). 

20 (4) When billing for a brand-name drug, the pharmacist shall certify that the generic-name drug was 

21 unavailable. 

22 (5) Reimbursement rates payable by an insurer sul:Jject to an agreernent 13ursuant to 30 71 1102 

23 are limited to the average wholesale price of the product at the time of dispensing, plus a dispensing fee 

24 not to exceed $5.50 per product. 

25 (6) The pharmacist may not dispense more than a 30-day supply at any one time. 

26 (7) For purposes of this section, average wholesale prices must be updated weekly. 

27 (8) For purposes of this section, the terms "brand name", "drug product", and "generic name" have 

28 the same meaning as provided in 37-7-502. 

29 ( 9) An insurer may not require a worker receiving benefits under this chapter to obtain medications 

30 from an out-of-state mail service pharmacy. 
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2 

3 

( 10) The provisions of this section do not apply to an agreement between a preferred provider 

organization and an insurer." 

4 Section 20. Section 39- 71-741, MCA, is amended to read: 

5 "39-71-741. Compromise settlements and lump-sum payments. (1) (a) Benefits under this chapter 

6 may be converted in whole or in part to a lump sum: 

7 (i) if a claimant and an insurer dispute the initial compensability of an injury; and 

8 (ii) if the claimant and insurer agree to a settlement. 

9 (bl The agreement is subject to department approval. The department may disapprove an 

1 O agreement under this section only if there is not a reasonable dispute over compensability. 

11 (c) Upon approval, the agreement constitutes a compromise and release settlement and may not 

12 be reopened by the department. 

13 (2) (a) If aA iAsurer has aeeeptea iAitial liabilit'( fer aA iAjury, perFRaAeAt Permanent partial disability 

14 benefits may be converted in whole or in part to a lump-sum payment if: 

15 (il an insurer has accepted initial liability for an iniury; and 

16 (ii) the claimant and the insurer agree to a lump-sum conversion. 

17 (b) The total of any lump-sum conversion in part that is awarded to a claimant prior to the 

18 claimant's final award may not exceed the anticipated award under 39-71-703 er $20,000, whiehever is 

19 less. 

20 (c) An agreement is subject to department approval. The department may disapprove an agreement 

21 only if the department determines that the settleFRent lump-sum conversion amount is inadequate. If 

22 disapproved, the department shall set forth in detail the reasons for disapproval. 

23 (d) Upon approval, the a§FeeFRent eanstitutes a compromise and release settlement afl€I may not 

24 be reopened by the department. 

25 (3) Permanent total disability benefits may be converted in whole or in part to a lump sum. The 

26 total of all lump-sum conversions in part that are awarded to a claimant may not exceed $20,000. A 

27 conversion may be made only upon the written application of the injured worker with the concurrence of 

28 the insurer. Approval of the lump-sum payment rests in the discretion of the department. The approval 

29 or award of a lump-sum payment by the department or court must be the exception. It may be given only 

30 if the worker has demonstrated financial need that: 
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(a) relates to: 

Ii) the necessities of life; 

Iii) an accumulation of debt incurred prior to the injury; or 

1 

2 

3 

4 

5 

I iii) a self-employment venture that is considered feasible under criteria set forth by the department; 

or 

6 lb) arises subsequent to the date of injury or arises because of reduced income as a result of the 

7 injury. 

8 (4) Any lump-sum conversion of benefits under subsection (3) this section must be converted to 

9 present value using the rate prescribed under subsection (5)1b). 

1 O 15) (a) An insurer may recoup any lump-sum payment amortized at the rate established by the 

11 department, prorated biweekly over the projected duration of the compensation period. 

12 (b) The rate adopted by the department must be based on the average rate for United States 

13 10-year treasury bills in the previous calendar year, rounded to the nearest ,,,•hele nuR1ber. 

14 (cl If the projected compensation period is the claimant's lifetime, the life expectancy must be 

15 determined by using the most recent table of life expectancy as published by the United States national 

16 center for health statistics. 

17 16) Subject to the other provisions of this section, the department has full po•,.,.er, authority, and 

18 jurisdiction te allow, shall approve, or condition or deny in writing compromise settlements for any type of 

19 aenefits pro\•ided for under this cfclaptor and er lump-sum payments agreed to by workers and insurers. All 

20 such eoR1preR1ise settleR1ents and luR1p suR1 pavR1ents are Yoid without the appro.,.al of the departR1ent. 

21 Appro,.,al by the dopartR1ent R1Ust be in writing. The department shall directly notify a claimant of a 

22 department order approving or denying a claimant's compromise or lump-sum payment. 

23 (7) A dispute between a claimant and an insurer regarding the conversion of biweekly payments 

24 into a lump-sum is considered a dispute, for which a mediator and the workers' compensation court have 

25 jurisdiction to make a determination. If an insurer and a claimant agree to a compromise and release 

26 settlement or a lump-sum payment but the department disapproves the agreement, the parties may request 

27 the workers' compensation court to review the department's decision." 

28 

29 Section 21. Section 39-71-744, MCA, is amended to read: 

30 "39-71-744. Benefits not due while claimant is incarcerated -- exceptions. I 1) Except as provided 
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2 

3 

4 

5 

6 

7 

8 

9 

in subsection (2), a claimant is not eligible for disability or rehabilitation compensation benefits while the 

claimant is incarcerated for a period exceeding 30 days in a correctional institution, such as the Montana 

state 13rison or the Montana weFRen's cerreetienal center or jail, as the result of conviction of a felony or 

a misdemeanor. The insurer remains liable for medical benHfits. A time limit on benefits otherwise provided 

in this chapter is not extendHd duH to a period of incarceration. 

(2) A person who is employed while participating in a prHreleasH center program or a diversionary 

program is eligible for temporary total benefits as provided in 39-71-701 and medical benefits for a 

work-related injury received while participating in a prerelease center program or a diversionary program. 

Other disability or rehabilitation benefits are not payable while the worker is participating in a prerelease 

1 O center. This subsection does not prohibit the reinstatement of other benefits upon release from 

11 incarceration, nor does it apply to an employee performing community service described in 

12 39-71-118(1)(f)." 

13 

14 Section 22. Section 39-71-1011, MCA, is amended to read: 

1 5 "39-71-1011. Definitions. As used in this chapter, the following definitions apply: 

16 (1) "Board of rehabilitation certification" means the nonprofit, independent, fee-structured 

1 7 organization that is a member of the national commission for health certifying agencies and that is 

18 established to certify rehabilitation practitioners. 

19 (2) "Disabled worker" means efl8 a worker who has a rneaieally aeterrninea restrietion permanent 

20 impairment, established by objective medical findings, resulting from a work-related injury that precludes 

21 the worker from returning to the job the worker held at the time of the injury or to a job with similar 

22 physical requirements and who has an actual wage loss as a result of the injury. 

23 (3) "Rehabilitation benefits" means benefits provided in 39-71-1003, 39-71-1025, and 

24 39-71-2001. 

25 (4) "Rehabilitation plan" means an individualized plan to assist that assists a disabled worker in 

26 acquiring skills or aptitudes to return to work through job placement, on-the-job training, education, training, 

27 or specialized job modification and that reasonably reduces the worker's actual wage loss. 

28 (5) "Rehabilitation provider" means a rehabilitation counselor certified by the board for rehabilitation 

29 certification and designated by the insurer to the department or a department of social and rehabilitation 

30 services counselor when a worker has been certified by the department of social and rehabilitation services 
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under 39-71-1003. 

2 16) "Rehabilitation services" eensists sf means a program of evaluation, planning, and delivery sf 

3 g00ds and serviees implementation of a rehabilitation plan to assist a disabled worker to return to work." 

4 

5 Section 23. Section 39-71-1032, MCA, is amended to read: 

6 "39-71-1032. Termination of benefits for noncooperation with rehabilitation provider -- department 

7 hearing and appeal. ( 1) If an insurer believes that a worker is refusing unreasonably to cooperate with the 

8 rehabilitation provider, the insurer, with 14 days' notice to the worker and department on a form approved 

9 by the department, may terminate any rehatiilitation benefits, except medical benefits and the impairment 

10 award, that the worker is receiving 1:Jndor this part until the worker cooperates. 

11 12) The worker may contest the insurer's termination of benefits by filing a written exception to 

12 the department within 20 working days after the date of the 14-day notice. The worker or insurer may 

13 request a hearing before the department. The department shall hold a hearing within 30 days of receipt 

14 of the request. The department shall issue an order within 15 days of the hearing. 

15 13) If the worker prevails at a hearing before the department, it may award attorney fees and costs 

1 6 to the worker under 39-71-61 2. 

17 (4) Within 30 days after the department mails its order to the party's last-known address, a party 

18 may appeal to the workers' compensation court." 

19 

20 Section 24. Section 39-71-2001, MCA, is amended to read: 

21 "39-71-2001. Rehabilitation benefits. ( 1) An injured A disabled worker as defined in 39-71-1011 

22 is eligible for rehabilitation benefits if: 

23 la) the inj1:Jr>; res1:Jlts in permanent partial disatlility or porrr:ianent tetal disatiility as defined in 

24 ag 71 11 e the worker has an actual wage loss as a result of the iniury; 

25 (ti) a ph•;sieian oertifies that the inj1:Jred worker is phvsioall•; 1:Jnaele to work at the jotl the worker 

26 held at the time of tho inj1:JP;; 

27 (el a rehalailitation plan eompleted tiy .lli.J. a rehabilitation providerL aM as designated by the insurerL 

28 certifies that the injured worker has reasonable vocational goals and a reemployment and wage potential 

29 opportunity and will have a reasonable reduction in the worker's actual wage loss with rehabilitation~; and 

30 The !)Ian must take into eonsisoration tho worlrnr's age, esueatien, training, werk history, resiscrnl ph~•sieal 
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ea13aeities, and ,,.oeatienal interests. 

2 feHf.l. a rehabilitation plan between .igreed upon by the injured worker and the irisurer is filed with 

3 the department. The plan must take into consideration the worker's age, education, training, work history, 

4 residual physical capacities, and vocational interests. The plan must specify a beginning and completion 

5 date. If the plan calls for the expenditure of funds under 39-71-1004, the department shall authorize the 

6 department of social and rehabilitation services to use the funds. 

7 (2) After filing the rehabilitation plan with the department, the iAjHfea disabled worker is entitled 

8 to receive rehabilitation biweekly compensation benefits at the injured worker's temporary total disability 

9 rate. The benefits must be paid for the period specified in the rehabilitation plan, not to exceed 104 weeks. 

1 O Flel=rnbilitation bene*its FAust be 13aiel elurin§ a reasonable 13erioel, not to eirneeel 10 weeks, while tt:ie worlrnr 

11 is waitin!j to ee!jin the a!jreeel u13on rohaeilitation 13lan. The rehabilitation plan must be completed within 

12 26 weeks of the completion date specified in the plan. Rehabilitation benefits must be paid biweekly while 

13 the worker is satisfactorily eoA113letin§ progressing in the agreed-upon rehabilitation plan. Benefits under 

14 this section are not subiect to the lump-sum provisions of 39-71-741. 

15 (3) If tt:le ret:iaeilitation 13lan 13ro,,.ieles for job 13laeeFAent, a •teeational rehaeilitation 13ro·,.ielor st:iall 

16 assist tt:io werl(er in eetainin!j other effi13loyffient anel tt:le worker is entitloel to ,,.,,eel,ly eenolits for a 13erioel 

17 net to mrneeel 0 -.·,eel,s at the worker's teA113orary total elisaeility rate. ll, alter reeei·,.in!l eenelits under tt:iis 

18 sueseetion, tt:ie worker deeides to 13roeeed witt:i a rohaeilitation 13lan, the ,,,..eeks in ,,,.hiet:i benefits wore 13aiel 

19 unelor tt:lis sueseetion FAay not so eroeliteel a!Jainst tt:lo ffiimiffium of 104 ·.-.·eeks of rot:iaeiliMtion eonofits 

20 13ro,,.ieleel in this soetion. 

21 H) If tt:lere is a elis13ute as te ,,.,,hothor an inj1c1reel '"'orlwr ean rewm to the job the worker t:ielel at 

22 tRe time et injur>,·, tRe insmer shall elesi!jnate a rehabilitat;on 13ro,,.ieler to e~·aluate and determine wt:iott:ier 

23 tt:le 'NerlEer ean return to the joe hale! at the tiffie of injwy. If it is eletorFAineel that tt:ie worker eannet return 

24 to the jab helel at the time of inj1c1ry, tt:ie worlEer is entitled to rehabilitation benefits anel ser,,.iees as 13ro,,.ideel 

25 in s1c10oeotion (2). 

26 +&till A worker may not receive temporary total or bi•,yeekl•( 13erFAanent partial elisaeility benefits 

27 and rehabilitation the benefits under subsection (2) durin~1 the same period of time. 

28 (6) Tt:ie HLA rehabilitation provider.as authorized by the insurer, shall continue to wmk 'Nitt:i anel 

29 assist the injured worker until the rehabilitation plan is completed. 

30 (5) To be eligible for benefits under this section, a worker is required to begin the rehabilitation plan 
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within 78 weeks of reaching maximum medical healing. 

2 t+Hfil A worker may not receive both wages and rehabilitation benefits without the written consent 

3 of the insurer. A worker who receives both wages and rehabilitation benefits without written consent of 

4 the insurer is guilty of theft and may be prosecuted under 45-6-301." 

5 

6 Section 25. Section 39-72-403, MCA, is amended to read: 

7 "39-72-403. Time when claims must be presented. (1) When a claimant seeks benefits under this 

8 chapter, Flis the claimant's claims for benefits must be presented in writing to the employer, the employer's 

9 insurer, or the department within 2 years~ from the date the claimant knew or should have known 

10 that his total sisaeility the claimant's condition resulted from an occupational disease. When a beneficiary 

11 seeks benefits under this chapter, Flis claims for death benefits must be presented in writing to the 

12 employer, the employer's insurer, or the department within 1 year from the date the beneficiaries knew or 

13 should have known that the decedent's death was related to an occupational disease. 

14 (2) The department may, upon a reasonable showing by the claimant or a decedent's beneficiaries 

1 5 that the claimant or the beneficiaries could not have known that the claimant's condition or the employee's 

16 death was related to an occupational disease, waive the claim time requirement up to an additional 2 

17 years." 

18 

19 Section 26. Section 39-72-704, MCA, is amended to read: 

20 "39-72-704. Medical and hospital expenses. In addition to the compensation provided by this 

21 chapter, an employee who becomes either totally or partially disabled from an occupational disease is 

22 entitled to receiveL for treatment of the occupational disease, witheut liAlitation as te len!jth ef tiA'le or sollar 

23 aA1eunt, reasonaele A'lesieal seri,iees, hospitalization, A1esieines, ans ether treatA1ent appre•,.ee ey the 

24 separtA1ent payment of medical expenses under Title 39, chapter 71." 

25 

26 NEW SECTION. Section 27. Severability. If a part of [this actl is invalid, all valid parts that are 

27 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

28 applications, the part remains in effect in all valid applications that are severable from the invalid 

29 applications. 

30 

~na Leols1atlve council 
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NEW SECTION. Section 28. Codification instructions. (1) [Section 1] is intended to be codified 

2 as an integral part of Title 39, chapter 71, part 29, and the provisions of Title 39, chapter 71, part 29, 

3 apply to [section 1 ). 

4 (2) [Section 2] is intended to be codified as an integral part of Title 39, chapter 71, part 4, and the 

5 provisions of Title 39, chapter 71, part 4, apply to {section 2]. 

6 (3) [Section 31 is intended to be codified as an integral part of Title 39, chapter 71, part 6, and the 

7 provisions of Title 39, chapter 71, part 6, apply to [section 3). 

8 (4) {Section 4] is intended to be codified as an integral part of Title 39, chapter 71, part 1, and the 

9 provisions of Title 39, chapter 71, part 1, apply to {section 4]. 

10 (5) Section 39-71-2001 is intended to be renumbered and codified as an integral part of Title 39, 

11 chapter 71, part 10. 

12 

13 NEW SECTION. Section 29. Effective date. {This act] is effective July 1, 1995. 

14 -END-

~na Ler,lslatlve coune/1 
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for SB0375. as introduced 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act generally revising workers' compensation and occupational disease laws. 

ASSUMPTIONS: 
1. A closed claim study was completed of Plan I, Plan II and Plan III closed claims. 

The study reviewed 747 State Fund closed claims from fiscal years 1983 to 1994. Of 
these, 168 were post-1991 law claims. Analysis of these claims was the basis to 
determine the impact of the provisions of this bill. Of these 168 claims, 149 were 
permanent partial disability (PPD) claims. 

2. The cost of the 168 post-1991 PPD closed claims reviewed in the study totaled 
$4,742,671, for an average cost per claim of $28,230. The costs of the 149 PPD 
closed claims was $2,267,946. Based on State Fund data, 62.5% of the total wage 
loss claims reported are PPD and 37.5% are temporary total disability (TTD) that do 
not move to PPD. 

3. Number of wage loss claims reported in FY94 was 3,686. 
4. Estimated claim costs associated with PPD claims in FY94 is $65,034,863 (62.5% x 

3,686 claims x $28,230 = $65,034,863). 
5. Actuarial estimate of FY94 ultimate claim costs is $198,500,000 ($119,000,000 

indemnity, $79,500,000 medical). 
6. The PPD total costs of the 149 closed claims reviewed were: age & education - 8.3%; 

physical restriction - 25.5%; rehabilitation (8 wk provision) - 9.4%. 
7. The Section 13 estimated effect of this bill is: physical restriction - 77% 

reduction in benefits; age - 70% reduction in benefits; education - 52% reduction 
in benefits; net age and education - 61% reduction of benefits; rehab will result 
in 100% reduction of the lump sum for 8 weeks settlement. 

8. Estimated cost savings on FY94 ultimate costs for changes in Section 13 of this 
bill: age & education - $65,034,863 x 8.3% x 61% = 3,292,715; physical 
restriction - $65,034,863 x 25.5% x 77% = 12,769,595; rehabilitation - $65,034,863 
x 9.4% x 100% =6,113,277; total cost savings Section 13 = $22,175,587 

9. Estimated impact of Section 10 of this bill: a) FY95 average date of medical 
service to mailroom date is 48.67 days (6.95 weeks); b) 14 days of benefit 
requirements from date of notification; c) 6 weeks of mail time plus 2 weeks of 
benefits equals a total of 8 weeks; d) the average weekly wage for TTD benefits is 
estimated at $225; e) 37.5% of all claims are TTD, 37.5% of 3,686 = 1,382 claims; 
f) savings estimated at: 8 weeks x $225/wk x 1,382 claims= $2,487,600 savings 
Section 10 

10. Objective medical findings have been previously estimated by NCCI at 1% of total 
indemnity. $119,000,000 x 1% = $1,190,000 (savings Section 6). 

11. Average duration for compensation benefits for PPD claims is estimated at 103 weeks. 
FY94 average weekly wage was $181 for PPD claims. Assume a discount rate of 6%. 
Savings from discounting lump sum settlements of PPD claims is estimated at $1,075 
per claim on 2,304 claims, or $2,476,800 (savings Section 20). 

12. One-time estimated cost of computer changes to implement this bill are $30,000. 
13. Estimated savings: Section 6 = $1,190,000; Section 10 = $2,487,600; Section 13 = 

$22,175,587; Section 20 = $2,476,800; Total= $28,329,987 or 14.3% of FY94 
ultimates. 

14. Projected total ultimates is $164,000,000 in FY96 and $157,500,000 in FY97. 
(continued on next page) 
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DAVE LEWIS, BUDGET DIRECTOR DATE STEVE BENEDICT, PRIMARY SPONSOR DATE 
Office of Budget and Program Planning 

Fiscal Note for SB0375. as introduced 
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Page 2 
( continued) 

FISCAL IMPACT: 

Total Ultimate Liabilities 

FY96 
Difference 

($23,452,000) 

FY97 
Difference 

($22,522,500) 

The estimated reduction in total ultimate liabilities would put very significant downward 
pressure on total premium revenues required by the State Fund. The extent to which 
premium revenues would be reduced would be subject to analysis by the State Fund's 
independent actuary and action by the State Fund board of directors. 



STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for SB0375, as introduced (revised) 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act generally revising workers' compensation and occupational disease laws. 

ASSUMPTIONS: 
1. A closed claim study was completed of Plan I, Plan II and Plan III closed claims. 

The study reviewed 747 State Fund closed claims from fiscal years 1983 to 1994. Of 
these, 168 were post-1991 law claims. Analysis of these claims was the basis to 
determine the impact of the provisions of this bill. Of these 168 claims, 149 were 
permanent partial disability (PPD) claims. 

2. The cost of the 168 post-1991 closed claims reviewed in the study totaled 
$4,742,671, for an average cost per claim of $28,230. The costs of the 149 PPD 
closed claims was $2,267,946. Based on State Fund data, 62.5% of the total wage 
loss claims reported are PPD and 37.5% are temporary total disability (TTD) that do 
not move to PPD. 

3. Number of wage loss claims reported in FY94 was 3,686. 
4. Estimated claim costs associated with PPD claims in FY94 is $65,034,863 (62.5% x 

3,686 claims x $28,230 = $65,034,863). 
5. Actuarial estimate of FY94 ultimate claim costs is $198,500,000 ($119,000,000 

indemnity, $79,500,000 medical). 
6. The PPD total costs of the 149 closed claims reviewed were: age & education 8.3%; 

physical restriction - 25.5%; rehabilitation (8 wk provision) - 9.4%. 
7. The Section 13 estimated effect of this bill is: physical restriction - 77% 

reduction in benefits; age - 70% reduction in benefits; education - 52% reduction 
in benefits; net age and education - 61% reduction of benefits; rehab will result 
in 100% reduction of the lump sum for B weeks settlement. 

8. Estimated cost savings on FY94 ultimate costs for changes in Section 13 of this 
bill: age & education - $65,034,863 x 8.3% x 61% = 3,292,715; physical 
restriction - $65,034,863 x 25.5% x 77% = 12,769,595; rehabilitation - $65,034,863 
x 9.4% x 100% =6,113,277; total cost savings Section 13 = $22,175,587 

9. Estimated impact of Section 10 of this bill: a) FY95 average date of medical 
service to mailroom date is 48.67 days (6.95 weeks); b) 14 days of benefit 
requirements from date of notification; c) 6 weeks of mail time plus 2 weeks of 
benefits equals a total of 8 weeks; d) the average weekly wage for TTD benefits is 
estimated at $225; e) 37.5% of all claims are TTD, 37.5% of 3,686 = 1,382 claims; 
f) savings estimated at: 8 weeks x $225/wk x 1,382 claims= $2,487,600 savings 
Section 10 

10. Objective medical findings have been previously estimated by NCCI at 1% of total 
indemnity. $119,000,000 x 1% = $1,190,000 (savings Section 6). 

11. Average duration for compensation benefits for PPD claims is estimated at 103 weeks. 
FY94 average weekly wage was $181 for PPD claims. Assume a discount rate of 6%. 
Savings from discounting lump sum settlements of PPD claims is estimated at $1,075 
per claim on 2,304 claims, or $2,476,800 (savings Section 20). 

12. One-time estimated cost of computer changes to implement this bill are $30,000. 
13. Estimated savings: Section 6 = $1,190,000; Section 10 = $2,487,600; Section 13 = 

$22,175,587; Section 20 = $2,476,800; Total= $28,329,987 or 14.3% of FY94 
ultimates. 

14. Projected total ultimates is $164,000,000 in FY96 and $157,500,000 in FY97. 
(continued on nex page) 
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Fiscal Note Request, SB0375, as introduced (revisedl 
Page 2 
(continued) 

FISCAL IMPACT: 

Total Ultimate Liabilities 

FY96 
Difference 

($23,452,000) 

FY97 
Difference 

($22,522,500) 

The estimated reduction in total ultimate liabilities would put very significant downward 
pressure on total premium revenues required by the State Fund. The extent to which 
premium revenues would be reduced would be subject to analysis by the State Fund's 
independent actuary and action by the State Fund board of directors. 
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11 LUMP-SUM CONVERSIONS; ALLOWING SUSPENSION OF BENEFITS WHILE A CLAIMANT IS 

12 INCARCERATED FOR A MISDEMEANOR; REVISING THE DEFINITION OF DISABLED WORKER; EXEMPTING 

13 PAYMENT AGREEMENTS BETWEEN A PREFERRED PROVIDER ORGANIZATION AND AN INSURER FROM 

14 PRESCRIPTION DRUG PAYMENT LIMITS; REVISING REHABILIT.A.TION BENEFITS; AUTHORIZING THE 

15 WORKERS' COMPENSATION COURT JUDGE TO STAY PROCEEDINGS. IN CERTAIN CIRCUMSTANCES; 

16 REVISING THE DEFINITION OF "WAGES"; AUTHORIZING A REDUCTION IN BENEFITS FOR THIRD-PARTY 

17 RECOVERIES; AUTHORIZING THE TERMINATION OF TEMPORARY TOTAL BENEFITS UPON NOTIFICATION 

18 OF A WORKER'S RELEASE TO RETURN TO WORK; REQUIRING A SOLE PROPRIETOR, PARTNER, 

19 CORPORATE OFFICER, OR MANAGER OR MEMBER OF A LIMITED LIABILITY COMPANY OR A DESIGNEE 

20 TO PROVIDE NOTICE OF INJURY WITHIN 30 DAYS; AUTHORIZING TERMINATION OF CERTAIN BENEFITS 

21 FOR NONCOOPERATION WITH A REHABILITATION PROVIDER; REVISING THE FILING TIME FOR 

22 OCCUPATIONAL DISEASE CLAIMS; REVISING PROVISIONS FOR PAYMENT OF MEDICAL EXPENSES IN 

23 OCCUPATIONAL DISEASE CLAIMS; EXTENDING TEMPORARY PARTIAL DISABILITY BENEFITS; 

24 AMENDING SECTIONS 39-71-116, 39-71-119, 39-71-123, 39-71-407, 39-71-603, 39-71-609, 39-71-701, 

25 39-71-702, 39-71-703, 39-71-710, 39-71-711, 39-71-712, 39-71-721, 39-71-723, 39-71-727, 

26 39-71-741, 39-71-744, 39-71-1011, 39-71-1032, 39-71-2001, 39-72-403, ANO 39-72-704, MCA; AND 

27 PROVIDING AN EFFECTIVE DATE." 

28 

29 STATEMENT OF INTENT 

30 A statement of intent is required for this bill because [section 4] authorizes the department of labor 

~na LflQ/slatlve coundl 
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and industry to adopt rules to provide for prompt claims handling practices for injured workers, for 

2 employers, and for providers who are the customers of the workers' compensation system. It is the intent 

3 of the legislature that the department of labor and industry adopt rules providing claimants with written 

4 explanations of claims and the methodology of benefit calculation. 

5 

6 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

7 

8 NEW SECTION. Section 1. Stay pending determination by district court. Upon a motion and filing 

9 of an affidavit by either party and after a hearing, the workers' compensation judge may grant a stay of 

1 O proceedings in the workers' compensation court if a criminal action involving workers' compensation 

11 insurance fraud by a claimant has been filed in district court. 

12 

13 NEW SECTION. Section 2. Benefit reduction for third-party recovery. (1) If an employee is injured 

14 or dies and obtains a third-party recovery, settlement, or award, an insurer may reduce by 30% the benefits 

1 5 paid or that are required to be paid to the employee or beneficiary pursuant to chapter 71 or 7 2 as a result 

16 of the injury or death. The reduction applies to any recovery, settlement, or award regardless of the form 

17 of action or the nature of damages. The total of any reductions may not exceed 30% of any third-party 

18 recovery, settlement, or award. 

19 (2) This section does not limit or prohibit an insurer's right to pursue subrogation pursuant to 

20 39-71-414. 

21 (3) If an insurer is entitled to subrogation pursuant to 39-71-414, the amount subrogated must be 

22 offset by any reduction in benefits pursuant to subsection ( 1). 

23 

24 NEW SECTION. Section 3. Payment of medical claims without acceptance of liability. (1) An 

25 insurer may pay a medical claim that is based upon the report of a nonwage loss injury or occupational 

26 disease without the payments being construed as an acceptance of liability for the claim. 

27 (2) An insurer shall, within 10 days of making payment under subsection ( 1), notify the worker of 

28 the payment of the medical claim without acceptance of liability. 

29 (3) Upon written request by a worker for the payment of indemnity benefits or for a determination 

30 of liability, the insurer shall investigate the claim to determine liability for the injury or occupational disease 

~~n• Le111s1at1ve coundl 
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under 39-71-606 or 39-71-608. 

2 

t.C0746.01 

3 NEW SECTION. Section 4. Insurers to act promptly on claims. 11) Pursuant to the public policy 

4 stated in 39-71-105, prompt claims handling practices are necessary to provide appropriate service to 

5 injured workers, to employers, and to providers who are the customers of the workers' compensation 

6 system. 

7 (2) An insurer shall provide to the claimant: 

8 (a) a written statement of the reasons that a claim is being denied at the time of denial; 

9 (b) whenever benefits requested by a claimant are denied, a written explanation of how the 

1 O claimant may appeal an insurer's decision; and 

11 (cl a written explanation of the amount of wage loss benefits being paid to the claimant, along with 

12 an explanation of the calculation used to compute those benefits. The explanation must be sent within 7 

13 days of the initial payment of the benefit. 

14 (3) An insurer shall: 

15 (a) begin making payments that are due on a claim within 14 days of acceptance of the claim, 

16 unless the insurer promptly notifies the claimant that the insurer needs additional information in order to 

17 begin paying benefits and specifies the information needed; and 

18 (b) pay settlements within 30 days of the date the department issues an order approving the 

19 settlement. 

20 (4) An insurer may not make payments pursuant to 39-71-608 or any other reservation of rights 

21 for more than 90 days without: 

22 (a) written consent of the claimant; or 

23 (bl approval of the department. 

24 (5) The department may adopt rules to implement this section. 

25 

26 Section 5. Section 39-71-116, MCA, is amended to read: 

27 "39-71-116. Definitions. Unless the context otherwise requires, words and phrases eA'l~le~·ee used 

28 in this chapter have the following meanings: 

29 ( 1) "Actual wage loss" means that the wages that a worker earns or is qualified to earn after the 

30 worker reaches maximum healing are less than the actual wages the worker received at the time of the 

~~na Ler,lstat/ve Coundl 
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l.D..i!!.r.'l.. 

2 H·H.f.l "Administer and pay" includes all actions by the state fund under the Workers' 

3 Compensation Act and the Occupational Disease Act of Montana necessary to: 

4 (a) #le investigation, review, and settlement of claims; 

5 (b) payment of benefits; 

6 (c) setting of reserves; 

7 (d) furnishing of services and facilities; and 

8 (e) · 1,1tilii!atieR use of actuarial, audit, accounting,, vocational rehabilitation, and legal services. 

9 f-i!t.@l "Average weekly wage" means the mean weekly earnings of all employees under covered 

1 O employment, as defined and established annually by the Montana department of labor and industry. It is 

11 established at the nearest whole dollar number and must be adopted by the department prior to July 1 of 

1 2 each year. 

13 f3tiil. "Beneficiary" means: 

14 (a) a surviving spouse living with or legally entitled to be supported by the deceased at the time 

1 5 of injury; 

16 (b) an unmarried child under the age ef 18 years of age; 

17 (c) an unmarried child under tl:le age ef 22 years of age who is a full-time student in an accredited 

18 school or is enrolled in an accredited apprenticeship program; 

19 (d) an invalid child over tl:le age ef 18 years of age who is dependent upon the decedent for 

20 support at the time of injury; 

21 (e) a parent who is dependent upon the decedent for support at the time of the injury if a 

22 beneficiary, as defined in subsections f3l-fet ~through~ i!lli!l., does not exist; and 

23 (f) a brother or sister under the age ef 18 years of age if dependent upon the decedent for support 

24 at the time of the injury but only until the age of 1 B years and only when a beneficiary, as defined in 

25 subsections f3l-fet ~ through f3l,fet ~' does not exist. 

26 f"»ifil "Casual employment" means employment not in the usual course of the trade, business, 

27 profession, or occupation of the employer. 

28 «i+J.fil "Child" includes a posthumous child, a dependent stepchild, and a child legally adopted prior 

29 to the injury. 

30 «i+ill "Construction industry" means the major group of general contractors and operative builders, 
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heavy construction (other than building construction) contractors, and special trade contractors, listed in 

2 major groups 15 through 17 in the 1987 Standard Industrial Classification Manual. The term does not 

3 include office workers, design professionals, salespersons, estimators, or any other related employment that 

4 is not directly involved on a regular basis in the provision of physical labor at a construction or renovation 

5 site. 

6 f-7+@1 "Days" means calendar days, unless otherwise specified. 

7 +8+!.fil "Department" means the department of labor and industry. 

8 (Qj "Disalaility" FAeaRs a eeReitieR iR whieh a worker's alaility ta eRgage iR gaiRful eFA13le ;FAeAt is 

9 aiFAiAiahea as a result ef 13hysieal restrietieRs resultiAg freFA aA iAjury. The restrietieAG FAay lae eeFAlaiAee 

1 O ,,.,ith faeters, sueh as the werl1er's age, eaueotieA, .,..,erk hiater>,', aAa etl'ter faeters tl=lat aHeet the werker's 

11 alaility ta eRgage iA gaiAful eFA13leyFAeAt. Disolaility aees Aet FAeaA a 13urely FAeeieal eeAeitieA. 

12 ( 101 "Fiscal year" means the period of time between July 1 and the succeeding June 30. 

13 (11) "Insurer" moans an employer bound by compensation plan No. 1, an insurance company 

14 transacting business under compensation plan No. 2, or the state fund under compensation plan No. 3. 

15 ( 12) "Invalid" means one who is physically or mentally incapacitated. 

16 (13) "Maintenance care" means treatment designed to provide the optimum state of health while 

1 7 minimizing recurrence of the clinical status. 

18 114) "Medical stability", "maximum healing", or "maximum medical healing" means a point in the 

19 healing process when further material improvement would not be reasonably expected from primary medical 

20 treatment. 

21 ( 15) "Objective medical findings" means medical evidence. including range of motion, atrophy, 

22 muscle strength. muscle spasm. or other diagnostic evidence. substantiated by clinical findings. 

23 ~11.fil "Order" means any decision, rule, direction, requirement, or standard of the department 

24 or any other determination arrived at or decision made by the department. 

25 i-+el-illl "Palliative care" means treatment designed to reduce or ease symptoms without curing 

26 the underlying cause of the symptoms. 

27 f4-7+J..lfil "Payroll", "annual payroll", or "annual payroll for the preceding year" means the average 

28 annual payroll of the employer for the preceding calendar year or, if the employer has not operated a 

29 sufficient or any length of time during the calendar year, 12 times the average monthly payroll for the 

30 current year. However, an estimate may be made by the department for any employer starting in business 

~na Ler,l•latlve count:11 
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if average payrolls are not available. This estimate must be adjusted by additional payment by the employer 

2 or refund by the department, as the case may actually be, on December 31 of the current year. An 

3 employer's payroll must be computed by calculating all wages, as defined in 39-71-123, that are paid by 

4 an employer. 

5 f+SH.lfil "Permanent partial disability" means a physical condition~ in which a workerL Aas 

6 reaehee after reaching maximum medical heeliA!!, iA whieh a werk.er healing: 

7 (a) has a FAeeieall·~ eeterFAiAee 13hysieal restrietieR as a res1,1lt ef aA iAj1,1ry as eefinee in 39 71 11 Q 

8 has a permanent impairment established by objective medical findings; 8fl6 

9 (b) is able to return to work in some capacity but the 13hysieal restrietioR permanent impairment 

10 impairs the worker's ability to work: and 

11 (cl has an actual wage loss as a result of the injury. 

12 +.1-Ql,(201 "Permanent total disability" means a physical condition resulting from injury as defined in 

13 this chapter, after a worker reaches maximum medical healing, in which a worker does not have a 

14 reasonable prospect of physically performing regular employment. Regular employment means work on a 

1 5 recurring basis performed for remuneration in a trade, business, profession, or other occupation in this 

16 state. Lack of immediate job openings is not a factor to be considered in determining if a worker is 

17 permanently totally disabled. 

18 ~Jl.11 The "plant of the employer" includes the place of business of a third person while the 

19 employer has access to or control over the place of business for the purpose of carrying on the employer's 

20 usual trade, business, or occupation. 

21 · f.24-Hlll "Primary medical services" means treatment prescribed by a treating physician, for 

22 conditions resulting from the injury, necessary for achieving medical stability. 

23 ~(23) "Public corporation" means the state or any county, municipal corporation, school district, 

24 city, city under commission form of government or special charter, town, or village. 

25 f-23+(24) "Reasonably safe place to work" means that the place of employment has been made as 

26 free from danger to the life or safety of the employee as the nature of the employment will reasonably 

27 permit. 

28 f-2-4+(25) "Reasonably safe tools and appliances" are tools and appliances as are adapted to and are 

29 reasonably safe for use for the particular purpose for which they are furnished. 

30 ~(26) (al "Secondary medical services" means those medical services or appliances considered 

~"!!j!n• Ler,l•tatlve COUttt:11 
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1 not medically necessary for medical stability. The services and appliances include but are not limited to 

2 spas or hot tubs, work hardening, physical restoration programs and other restoration programs designed 

3 to address disability and not impairment, or equipment offered by individuals, clinics, groups, hospitals, or 

4 rehabilitation facilities. 

5 (bl (ii As used in this subsection (261. "disability" means a condition in which a worker's ability 

6 to engage in gainful employment is diminished as a result of physical restrictions resulting from an injury. 

7 The restrictions may be combined with factors, such as the worker's age, education, work history, and 

8 other factors that affect the worker's ability to engage in gainful employment. 

9 (ii) Disability does not mean a purely medical condition. 

10 ~1l.Il "Temporary partial disability" means a physical condition resulting from an injury as defined 

11 in 39-71-119 in which a worker, prior to maximum healing: 

12 (a) is temporarily unable to return to the position held at the time of injury because of a medically 

13 determined physical restriction; 

14 (bl returns to work in a modified or alternative employment; and 

1 5 (c) suffers a partial wage loss. 

16 +2-++11.fil "Temporary service contractor" means any person, firm, association, or corporation 

17 conducting business that employs individuals directly for the purpose of furnishing the services of those 

18 individuals on a part-time or temporary basis to others. 

19 ~(291 "Temporary total disability" means a physical condition resulting from an injury as defined 

20 in this chapter that results in total loss of wages and exists until the injured worker reaches maximum 

21 medical healing. 

22 +;H»(30l "Temporary worker" means a worker whose services are furnished to another on a 

23 part-time or temporary basis to substitute for a permanent employee on leave or to meet an emergency or 

24 short-term workload. 

25 ~@.11 "Treating physician" means a person who is primarily responsible for the treatment of a 

26 worker's compensable injury and is: 

27 (al a physician licensed by the state of Montana under Title 37, chapter 3, and has admitting 

28 privileges to practice in one or more hospitals, if any, in the area where the physician is located; 

29 (b) a chiropractor licensed by the state of Montana under Title 37, chapter 12; 

30 (c) a physician assistant-certified licensed by the state of Montana under Title 37, chapter 20, if 

~nll LIIOllllltlve coundl 
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there is not a physician, as defined in subsection (a0l(al illl..1.fil, in the area where the physician 

2 assistant-certified is located; 

3 {di an osteopath licensed by the state bf Montana under Title 37, chapter 5; or 

4 (e) a dentist licensed by the state of Montana under Title 37, chapter 4. 

5 l-3-1-+(32) "Year", unless otherwise specified, means calendar year." 

6 

7 Section 6. Section 39-71-119, MCA, is amended to read: 

8 "39-71-119. Injury and accident defined. 11) "Injury" or "injured" means: 

9 {al internal or external physical harm to the body that is established by objective medical findings; 

1 Q {b) damage to prosthetic devices or appliances, except for damage to eyeglasses, contact lenses, 

11 dentures, or hearing aids; or 

12 le) death. 

13 (2) An injury is caused by an accident. An accident is: 

14 (a) an unexpected traumatic incident or unusual strain; 

15 (b) identifiable by time and place of occurrence; 

16 (cl identifiable by member or part of the body affected; and 

1 7 (d) caused by a specific event on a single day or during a single work shift. 

18 (3) "Injury" or "injured" does not mean a physical or mental condition arising from: 

19 (a) emotional or mental stress; or 

20 (b) a nonphysical stimulus or activity. 

21 (4) "Injury" or "injured" does not include a disease that is not caused by an accident. 

22 (5) .l.fil A cardiovascular, pulmonary, respiratory, or other disease, cerebrovascular accident, or 

23 myocardial infarction suffered by a worker is an injury only if the accident is the primary cause of the 

24 physical~ condition in relation to other factors contributing to the physical~ condition. 

25 (bl "Primary cause•. as used in subsection (5)fa). means a cause that. with a reasonable degree 

26 of medical certainty, is responsible for more than 50% of the physical condition." 

27 

28 Section 7. Section 39-71-123, MCA, is amended to read: 

29 "39-71-123. Wages defined. (1) "Wages" means the gross remuneration paid in money, or in a 

30 substitute for money, for services rendered by an employee, or income provided for in subsection (1 )(d). 

~nll Ler,l•l11tlve coundl 
- 8 -



b4th Legislature LC0746.01 

1 Wages include but are not limited to: 

2 (a) commissions, bonuses, and remuneration at the regular hourly rate for overtime work, holidays, 

3 vacations, and sickness periods; 

4 (b) board, lodging, rent, or housing if it constitutes a part of the employee's remuneration and is 

5 based on its actual value; 

6 (c) payments made to an employee on any basis other than time worked, including but not limited 
\ 

7 to piecework, an incentive plan, or profit-sharing arrangement; and 

8 (d) income or payment in the form of a draw, wage, net profit, or substitute for money received 

9 or taken by a sole proprietor or partner, regardless of whether the sole proprietor or partner has performed 

1 O work or provided services for that remuneration. 

11 (2) Wages do not include: 

12 (a) employee expense reimbursements or allowances for meals, lodging, travel, subsistence, and 

13 other expenses, as set forth in department rules; 

14 (bl special rewards for individual invention or discovery; 

15 (c) tips and other gratuities received by the employee in excess of those documented to the 

1 6 employer for tax purposes; 

17 {d) contributions made by the employer to a group insurance or pension plan; or 

18 (e) vacation or sick leave benefits accrued but not paid. 

19 (3) ~ (al Except as provided in subsection (3l(b), for compensation benefit purposes, th<a average 

20 actual earnings for the four pay periods immediately preceding the injury are the employee's wages, except 

21 that if+ 

22 fat the term of employment for the same employer is less than four pay periods, in whieh ease the 

23 employee's wages are the hourly rate times the number of hours in a week for which the employee was 

24 hired to work;-ef0 

25 {b) f6f For good cause shownL ey the elaiA'lant, the use ef tl=lo feur 13ay 13erieels elees net aee1:1rately 

26 rofloot tho elaiA1ant's 0A113le•1A1ent histerv •.-.,ith the eA'l13leyer, in whioh ease the insurer A'lay use aelelitienal 

27 13ay 13eriees if the use of the last four pay periods does not accurately reflect the claimant's employment 

28 history with the employer, the wage may be calculated by dividing the total earnings for an additional period 

29 of time, not to exceed 1 year prior to the date of injury, by the number of weeks in that period, including 

30 periods of idleness or seasonal fluctuations. 
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14) la) For the purpose of calculating compensation benefits for an employee working concurrent 

2 employments, the average actual wages must be calculated as provided in subsection (3). As used in this 

3 subsection, "concurrent employment" means employment in which the employee was actually employed 

4 at the time of the injury and would have continued to be employed without a break in the term of 

5 employment if not for the injury. 

6 lb) The compensation benefits for a covered volunteer must be based on the average actual wages 

7 in the volunteer's regular employment, except self-employment as a sole proprietor or partner who elected 

8 not to be covered, from which the volunteer is disabled by the injury incurred. 

9 le) The compensation benefits for an employee working at two or more concurrent remunerated 

1 O employments must be based on the aggregate of average actual wages of all employments, except 

11 self-employment as a sole proprietor or partner who elected not to be covered, from which the employee 

12 is disabled by the injury incurred. 

13 (5) The compensation benefits and the payroll, for premium purposes, for a volunteer firefighter 

14 covered pursuant to 39-71-1 18 must be based upon a wage of not less than $900 a month and not more 

15 than 1 1 /2 times the average weekly wage as defined in this chapter." 

16 

17 Section 8. Section 39-71-407, MCA, is amended to read: 

1 8 "39-71-407. Liability of insurers -- limitations. ( 1) iYeFv Each insurer is liable for the payment of 

19 compensation, in the manner and to the extent provided in this section, to an employee of an employer that 

20 it insures who receives an injury arising out of and in the course of employment or, in the case of death 

21 from the injury, to the employee's beneficiaries, if any. 

22 (2) (a) An insurer is liable for an injuryL as defined in 39-71-119, if the injury is established by 

23 objective medical findings and if the claimant establishes that it is more probable than not that: 

24 (i) a claimed injury has occurred; or 

25 (ii) a claimed injury aggravated a preexisting condition. 

26 (b) Proof that it was medically possible that a claimed injury occurred or that the claimed injury 

27 aggravated a preexisting condition is not sufficient to establish liability. 

28 (3) An employee who suffers an injury or dies while traveling is not covered by this chapter unless: 

29 (a) (i) the employer furnishes the transportation or the employee receives reimbursement from the 

30 employer for costs of travel, gas, oil, or lodging as a part of the employee's benefits or employment 

h:P:on_.!1na ,1111/slatli,e C-,c/1 
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agreement; and 

2 Iii) the travel is necessitated by and on behalf of the employer as an integral part or condition of 

3 the employment; or 

4 (bl the travel is required by the employer as part of the employee's job duties. 

5 14) An employee is not eligible for benefits otherwise payable under this chapter if the employee's 

6 use of alcohol or drugs not prescribed by a physician is the major contributing cause of the accident. 

7 However, if the employer had knowledge of and failed to attempt to stop the employee's use of alcohol 

8 or drugs, this subsection does not apply. 

9 15) If a claimant who has reached maximum healing suffers a subsequent nonwork-related injury 

10 to the same part of the body, the workers' compensation insurer is not liable for any compensation or 

11 medical benefits caused by the subsequent nonwork-related injury. 

12 (6) An employee is not eligible for benefits payable under this chapter unless the entitlement to 

13 benefits is established by objective medical findings that contain sufficient factual and historical information 

14 concerning the relationship of the worker's condition to the original injury. 

15 ~ill As used in this section, "major contributing cause" means a cause that is the leading cause 

16 contributing to the result when compared to all other contributing causes." 

17 

18 Section 9. Section 39-71-603, MCA, is amended to read: 

19 "39-71-603. Notice of injuries other than death to be submitted within thirty days. Ille 1.11...A claim 

20 to recover benefits under the Workers' Compensation Act; tor injuries not resulting in death, may not be 

21 considered compensable unless, within 30 days after the occurrence of the accident WRieA that is claimed 

22 to have caused the injury, notice of the time and place where the accident occurred and the nature of the 

23 injury is given to the employer or the employer's insurer by the injured employee or someone on the 

24 employee's behalf. Actual knowledge of the accident and injury on the part of the employer or the 

25 employer's managing agent or superintendent in charge of the work~ in which the injured employee 

26 was engaged at the time of the injury is equivalent to notice. 

27 (2) If a sole proprietor. partner, manager of a manager-managed limited liability company, member 

28 of a member-managed limited liability company, or corporate officer covered under this chapter is injured 

29 in an accident, the sole proprietor. partner, manager, member, or corporate officer or an appointed designee 

30 shall, within 30 days, notify the insurer of the time and location of the accident and the nature of the 
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injury." 

2 

3 Section 10. Section 39-71-609, MCA, is amended to read: 

4 "39-71-609. Denial of claim after payments made or termination of all benefits or reduction to 

5 partial benefits by insurer -· fourteen days' notice required -- exception. l.f. ( 1) Except as provided in 

6 subsection (2), if an insurer determines to deny a claim on which payments have been made under 

7 39-71 -608 during a time of further investigation or, after a claim has been accepted, terminates all biweekly 

8 compensation benefits, it may do so only after 14 days' written notice to the claimant, the claimant's 

9 authorized representative, if any, and the department. For injuries occurring prior to July 1, 1 987, an 

1 0 insurer must give 14 days' written notice to the claimant before reducing benefits from total to partial. 

11 However, if an insurer has knowledge that a claimant has returned to work, compensation benefits may 

1 2 be terminated as of the time the claimant returned to work. 

13 (2) Temporary total disability benefits may be terminated on the date that the worker has been 

14 released to return to work in some capacity." 

15 

16 Section 11. Section 39-71-701, MCA, is amended to read: 

1 7 "39-71-701. Compensation for temporary total disability -- exception. (1) Subject to the limitation 

1 B in 39-71-736 and subsection (4) of this section, a worker is eligible for temporary total disability benefits2 

1 9 ill when the worker suffers a total loss of wages as a result of an injury and until the worker 

20 reaches maximum healing: or 

21 (bl until the worker has been released to return to the employment in which the worker was 

22 engaged at the time of the injury or to employment with similar physical requirements. 

23 (2) The determination of temporary total disability must be supported by a preponderance of 

24 objective medical OYiEleReo findings. 

25 (3) Weekly compensation benefits for injury producing temporary total disability are 66 2/3% of 

26 the wages received at the time of the injury. The maximum weekly compensation benefits may not exceed 

27 the state's average weekly wage at the time of injury. Temporary total disability benefits must be paid for 

28 the duration of the worker's temporary disability. Tho weekly benefit amount may not be adjusted for cost 

29 of living as provided in 39-71-702(5). 

30 (4) If the treating physician releases a worker to return to the same, a modified, or an alternative 
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position that the individual is able and qualified to perform with the same employer at an equivalent or 

2 higher wage than the individual received at the time of injury, the worker is no longer eligible for temporary 

3 total disability benefits even though the worker has not reached maximum healing. A worker requalifies 

4 for temporary total disability benefits if the modified or alternative position is no longer available for any 

5 reason to the worker and the worker continues to be temporarily totally disabled, as defined in 39-71-116. 

6 15) In cases wl=!efe in which it is determined that periodic disability benefits granted by the Social 

7 Security Act are payable because of the injury, the weekly benefits payable under this section are reduced, 

8 but not below zero, by an amount equal, as nearly as practical, to one-half the federal periodic benefits for 

9 ~ the week, which amount is to be calculated from the date of the disability social security entitlement. 

1 O 16) If the claimant is awarded social security benefits, the insurer may, upon notification of the 

11 claimant's receipt of social security benefits, suspend biweekly compensation benefits for a period sufficient 

12 to recover any resulting overpayment of benefits. This subsection does not prevent a claimant and insurer 

13 from agreeing to a repayment plan. 

14 (7) A worker may not receive both wages and temporary total disability benefits without the 

15 written consent of the insurer. A worker who receives both wages and temporary total disability benefits 

16 without written consent of the insurer is guilty of theft and may be prosecuted under 45-6-301." 

17 

18 Section 12. Section 39-71-702, MCA, is amended to read: 

19 "39-71-702. Compensation for permanent total disability. (1) If a worker is no longer temporarily 

20 totally disabled and is permanently totally disabled, as defined in 39-71-116, the worker is eligible for 

21 permanent total disability benefits. Permanent total disability benefits must be paid for the duration of the 

22 worker's permanent total disability, subject to 39-71-710. 

23 12) The determination of permanent total disability must be supported by a preponderance of 

24 objective medical e,•iEleAee findings. 

25 (3) Weekly compensation benefits for an injury resulting in permanent total disability are 66 2/3% 

26 of the wages received at the time of the injury. The maximum weekly compensation benefits may not 

27 exceed the state's average weekly wage at the time of injury. 

28 14) In cases wl=!efe in which it is determined that periodic disability benefits granted by the Social 

29 Security Act are payable because of the injury, the weekly benefits payable under this section are reduced, 

30 but not below zero, by an amount equal, as nearly as practical, to one-half the federal periodic benefits for 
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1 the week, which amount is to be calculated from the date of the disability social security entitlement. 

2 (5) A worker's benefit amount must be adjusted for a cost-of-living increase on the next July 

3 after 104 weeks of permanent total disability benefits have been paid and on each succeeding July 1. A 

4 worker may not receive more than 10 adjustments. The adjustment must be the percentage increase, if 

5 any, in the state's average weekly wage as adopted by the department over the state's average weekly 

6 wage adopted for the previous year or 3%, whichever is less. 

7 (61 A worker may not receive both wages and permanent total disability benefits without the 

8 written consent of the insurer. A worker who receives both wages and permanent total disability benefits 

9 without written consent of the insurer is guilty of theft and may be prosecuted under 45-6-301. 

10 (7) If the claimant is awarded social security benefits, the insurer may, upon notification of the 

1 1 claimant's receipt of social security benefits, suspend biweekly compensation benefits for a period sufficient 

12 to recover any resulting overpayment of benefits. This subsection does not prevent a claimant and insurer 

13 from agreeing to a repayment plan." 

14 

15 Section 13. Section 39-71-703, MCA, is amended to read: 

16 "39-71-703. Compensation for permanent partial disability. ( 1) If an injured worker suffers a 

17 permanent partial disability and is no longer entitled to temporary total or permanent total disability benefits, 

18 the worker is entitled to a permanent partial disability award, if that worker: 

19 lal has an actual wage loss as a result of the injury; and 

20 lb) has a permanent impairment rating that: 

21 {i) is established by objective medical findings; and 

22 Iii) is more than zero as determined by the latest edition of the American medical association Guides 

23 to the Evaluation of Permanent Impairment. 

24 (2) When a worker receives an impairment rating as the result of a compensable injury and has no 

25 actual wage loss as a result of the injury, the worker is eligible for an impairment award only. 

26 ~@ The permanent partial disability award must be arrived at by multiplying the percentage 

27 arrived at through the calculation provided in subsection~ ill by 350 weeks. 

28 (al AA (4) A permanent partial disability award granted an injured worker may not exceed a 

29 permanent partial disability rating of 100%. The eFiteFie feF the FatiA!I ef sisehility R=11:1st he eale1:1lates 1:1siA!I 

30 the FAetlieal iFApaiFFAeAt FatiA!I as EleteFFniAed by the latest eeitieA ef the AFAeFiaaA R'IBSieel asseeiatieA 
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Guises te Ow E¥aluatieA et PeFFAaAeAt IFA13airFAeAt. 

2 ill The percentage to be used in subsection ~ @.l must be determined by adding all of the 

3 following applicable percentages to the impairment rating: 

4 (a) if the claimant is~ 40 years of age or younger at the time of injury, 0%; if the claimant is over 

5 ~ 40 years of age eut uAaer 66 ·tears et a1ie at the time of injury,~ 1 %; aAa if tl=le elaiFAaAt is 66 years 

6 et a1ie er elder at tl=le tiFAe et iAjury, a%; 

7 (b) for a worker who has completed less than 911 years of education,~ 1 %; for a worker who 

8 has completed 9 tl=IFeu1it=i 12 years or more of education or who has received a graduate equivalency 

9 diploma, ~ 0%; feF a werlrnr wt=ie Aas eeFA13leted FAere tl=laA 12 years ef edueatieA, 0%; 

10 (c) if a worker has no actual wage loss as a result of the industrial injury, 0%; if a worker has an 

11 actual wage loss of $2 or less an hour as a result of the industrial injury, 10%; if a worker has an actual 

12 wage loss of more than $2 an hour as a result of the industrial injury, 20%;-efle. Wage loss benefits must 

13 be based on the difference between the actual wages received at the time of injury and the wages that the 

14 worker earns or is qualified to earn after the worker reaches maximum healing. 

15 (d) if a worker, at the time of the injury, was performing heavy labor activity and after the injury 

16 the worker can perform only light or sedentary labor activity,~ 5%; if a worker, at the time of injury, 

17 was performing heavy labor activity and after the injury the worker can perform only medium labor activity, 

18 4-&% 3%; if a worker was performing medium labor activity at the time of the injury and after the injury 

19 the worker can perform only light or sedentary labor activity, +Q..%. 2%. 

20 ~ifil The weekly benefit rate for permanent partial disability is 66 2/3% of the wages received 

21 at the time of injury, but the rate may not exceed one-half the state's average weekly wage. The weekly 

22 benefit amount established for an injured worker may not be changed by a subsequent adjustment in the 

23 state's average weekly wage for future fiscal years. 

24 +etill If a worker suffers a subsequent compensable injury or injuries to the same part of the body, 

25 the award payable for the subsequent injury may not duplicate any amounts paid for the previous injury 

26 or injuries. 

27 (8) If a worker is eligible for a rehabilitation plan, permanent partial disability benefits payable under 

28 this section must be calculated based on the wages that the worker earns or would be qualified to earn 

29 following the completion of the rehabilitation plan. 

30 f6Hfil As used in this section: 
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(a) "heavy labor activity" means the ability to lift over 50 pounds occasionally or up to 50 pounds 

2 frequently; 

3 (b) "medium labor activity" means the ability to lift up to 50 pounds occasionally or up to 25 

4 pounds frequently; 

5 (c) "light labor activity" means the ability to lift up to 25 pounds occasionally or up to 10 pounds 

6 frequently; and 

7 (d) "sedentary labor activity" means the ability to lift up to 10 pounds occasionally or up to 5 

8 pounds frequently." 

9 

10 Section 14. Section 39-71-710, MCA, is amended to read: 

11 "39-71-710. Termination of benefits upon retirement. (1) If a claimant is receiving disability or 

12 rehabilitation compensation benefits and the claimant receives social security retirement benefits or is 

13 eligible to receive or is receiving full social security retirement benefits or retirement benefits from a system 

14 that is an alternative to social security retirement eeAefits, the claimant is considered to be retired. When 

15 the claimant is eeAsieeFee retired, the liability of the insurer is ended for payment of watie sJ:JppleffleAt 

16 permanent partial disability benefits other than the impairment award, payment of permanent total disability 

17 benefits, and payment of rehabilitation compensation benefits. However, the insurer remains liable for 

18 temporary total disability benefits, any impairment award, and medical benefits. 

19 (2) If a claimant who is eligible under subsection ( 1) to receive eeeial eeeJ:JFity retirement benefits 

20 and i& while gainfully employed suffers a work-related injury, the insurer retains liability for temporary total 

21 disability benefits, any impairment award, and medical benefits." 

22 

23 Section 15. Section 39-71-711, MCA, is amended to read: 

24 "39-71-711. Impairment evaluation -- ratings. (1) An impairment rating: 

25 (a) is a purely medical determination and must be determined by an impairment evaluator after a 

26 claimant has reached maximum healing; 

27 (b) must be based on the current edition of the Guides to Evaluation of Permanent Impairment 

28 published by the American medical association; and 

29 (c) must be expressed as a percentage of the whole person: and 

30 (d) must be established by objective medical findings. 
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(2) A claimant or insurer, or both, may obtain an impairment rating from an evaluator who is a 

2 medical doctor or from an evaluator who is a chiropractor if the injury falls within the scope of chiropractic 

3 practice. If the claimant and insurer cannot agree upon the rating, the mediation procedure in part 24 of 

4 this chapter must be followed. 

5 (3) An evaluator must be a physician licensed under Title 37, chapter 3, except if the claimant's 

6 treating physician is a chiropractor, the evaluator may be a chiropractor who is certified as an evaluator 

7 under chapter 1 2. 

8 (4) Disputes over impairment ratings are not subject to 39-71-605." 

9 

10 Section 16. Section 39-71-712, MCA, is amended to read: 

11 "39-71-712. Temporary partial disability benefits. ( 1) If, prior to maximum healing, an injured 

1 2 worker has a physical restriction and is approved to return to a modified or alternative employment that the 

13 worker is able and qualified to perform and the worker suffers an actual wage loss as a result of a 

14 temporary work restriction, the worker qualifies for temporary partial disability benefits. 

15 (2) An insurer's liability for temporary partial disability must be the difference between the injured 

16 worker's average weekly wage received at the time of the injury, subject to a maximum of 40 hours a 

17 week, and the actual weekly wages earned during the period that the claimant is temporarily partially 

18 disabled, not to exceed the injured worker's temporary total disability benefit rate. 

19 (3) Temporary partial disability benefits are limited to a total of 26 weeks. The insurer may extend 

20 the period of temporary partial disability payments. 

21 (4) A worker requalifies for temporary total disability benefits if the modified position is no longer 

22 available to the worker and the worker continues to be temporarily totally disabled as defined in 39-71-116. 

23 (5) Temporary partial disability may not be eeAsielereel aA eleA=ieAt ef J;)erA=iaAeAt f)artial Elisaeility 

24 aAEl A:iay Rat ee credited against any 11erA=iaAeAt iA=iJ;)airA=ieAt er aAy permanent partial disability award or 

25 settlement aeRie..,eel aker tRe iAj1o1reel ·.•,erker reaeRes ma1EiA=i1o1m Reali A!! under 39-71-703." 

26 

27 Section 17. Section 39-71-721, MCA, is amended to read: 

28 "39-71-721. Compensation for injury causing death -- limitation. (1) (a) If an injured employee 

29 dies and the injury was the proximate cause of 5t:KN½ the death, tRef\ the beneficiary of the deceased is 

30 entitled to the same compensation as though the death occurred immediately following the injury. A 
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1 beneficiary's eligibility for benefits commences after the date of death, and the benefit level is established 

2 as set forth in subsection (2). 

3 (b) The insurer is entitled to recover any overpayments or compensation paid in a lump sum to a 

4 worker prior to death but not yet recouped. The insurer shall recover such payments from the beneficiary's 

5 biweekly payments as provided in 39-71-741 (5). 

6 (2) To beneficiaries as defined in 39-71-116~ill.l.fil through~ J..1lJ..gl, weekly compensation 

7 benefits for an injury causing death are 66 2/3% of the decedent's wages. The maximum weekly 

8 compensation benefit may not exceed the state's average weekly wage at the time of injury. The minimum 

9 weekly compensation benefit is 50% of the state's average weekly wage, but in no event may it exceed 

1 O the decedent's actual wages at the time of his death. 

1 1 (3) To beneficiaries as defined in 39-71-116~lHl.ifil and ~ lli.W., weekly benefits must be 

12 paid to the extent of the dependency at the time of the injury, subject to a maximum of 66 2/3% of the 

13 decedent's wages. The maximum weekly compensation may not exceed the state's average weekly wage 

14 at the time of injury. 

15 (4) If the decedent leaves no beneficiary as defined in 39-71-116, a lump-sum payment of $3,000 

16 must be paid to the decedent's surviving parent or parents. 

17 (5) If any beneficiary of a deceased employee dies, the right of such beneficiary to compensation 

18 under this chapter ceases. Death benefits must be paid to a surviving spouse for 500 weeks subsequent 

19 to the date of the deceased employee's death or until the spouse's remarriage, whichever occurs first. 

20 After benefit payments cease to a surviving spouse, death benefits must be paid to beneficiaries, if any, 

21 as defined in 39-71-11~J.1l.i!ll through~ J..1lJ..gl, 

22 (6) In all cases, benefits must be paid to beneficiaries, as defined in 39,71-116. 

2 3 (7) Benefits paid under this section may not be adjusted for cost of living as provided in 39-71-702. 

24 (8) Notwithstanding subsections (2) and (3), beginning July 1, 1987, through June 30, 1991, the 

25 maximum weekly compensation benefits for injury causing death may not exceed the state's average 

26 weekly wage of $299 established July 1, 1986. Beginning July 1, 1987, through June 30, 1991, the 

27 minimum weekly compensation for injury causing death shall be $149.50, which is 50% of the state's 

28 average weekly wage established July 1, 1986, but in no event may it exceed the decedent's actual wages 

29 at the time of death.• 

30 
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Section 18. Section 39-71-723, MCA, is amended to read: 

2 "39-71-723. How compensation to be divided among beneficiaries. Compensation due to 

3 beneficiaries Sffi!H must be paid to the surviving spouse, if any, or if none, then divided equally among or 

4 for the benefit of the children. In cases wl=lef.e in which beneficiaries are a surviving spouse and 

5 stepchildren of &l;6A the spouse, the compensation Sffi!H must be divided equally among all beneficiaries. 

6 Compensation due to beneficiaries as defined in 39-71- 116t6Hel-~ and ~ i1J.ill, ~ if there is 

7 more than one, Sffi!H must be divided equitably among them, and the question of dependency and amount 

8 thereef shall must be a question of fact for determination by the department." 

9 

10 Section 19. Section 39-71-727, MCA, is amended to read: 

11 "39-71-727. Payment for prescription drugs -- limitations. (1) For payment of prescription drugs, 

12 an insurer is liable only for the purchase of generic-name drugs if the generic-name product is the 

1 3 therapeutic equivalent of the brand-name drug prescribed by the physician, unless the generic-name drug 

14 is unavailable. 

15 (2) If an injured worker prefers a brand-name drug, the worker may pay directly to the pharmacist 

16 the difference in the reimbursement rate between the brand-name drug and the generic-name product, and 

17 the pharmacist may~ bill the insurer only for the reimbursement rate of the generic-name drug. 

18 (3) The pharmacist may bill only for the cost of the generic-name product on a signed itemized 

19 billing, except if purchase of the brand-name drug is allowed as provided in subsection ( 1). 

20 (4) When billing for a brand-name drug, the pharmacist shall certify that the generic-name drug was 

21 unavailable. 

22 (5) Reimbursement rates payable by an insurer 61,JBjeet te aA agreeffleAt p1,JFS1,JaAt te aa 71 1102 

23 are limited to the average wholesale price of the product at the time of dispensing, plus a dispensing fee 

24 not to exceed $5.50 per product. 

25 (6) The pharmacist may not dispense more than a 30-day supply at any one time. 

26 (7) For purposes of this section, average wholesale prices must be updated weekly. 

27 (8) For purposes of this section, the terms "brand name", "drug product", and "generic name" have 

28 the same meaning as provided in 37-7-502. 

29 (9) An insurer may not require a worker receiving benefits under this chapter to obtain medications 

30 from an out-of-state mail service pharmacy. 
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110) The provisions of this section do not apply to an agreement between a preferred provider 

2 organization and an insurer." 

3 

4 Section 20. Section 39-71-741, MCA, is amended to read: 

5 "39-71-741. Compromise settlements and lump-sum payments. ( 1) (al Benefits under this chapter 

6 may be converted in whole or in part to a lump sum: 

7 (ii if a claimant and an insurer dispute the initial compensability of an injury; and 

8 (iii if the claimant and insurer agree to a settlement. 

9 (bl The agreement is subject to department approval. The department may disapprove an 

10 agreement under this section only if there is not a reasonable dispute over compensability. 

11 (c) Upon approval, the agreement constitutes a compromise and release settlement and may not 

12 be reopened by the department. 

13 (2) (a) If GA iASUFeF has aeee1Hee iAitial liaeilit•; f0F GA iAjlJF~'. l)0FFAaneAt Permanent partial disability 

14 benefits may be converted in whole or in part to a lump-sum payment if: 

15 lil an insurer has accepted initial liability for an injury: and 

16 Iii) the claimant and the insurer agree to a lump-sum conversion. 

17 lb) The total of any lump-sum conversion in part that is awarded to a claimant prior to the 

18 claimant's final award may not exceed the anticipated award under 39-71-703 eF $20,000, y,•hieho•,·eF is 

19 less. 

20 le) An agree_ment is subject to department approval. The department may disapprove an agreement 

21 only if the department determines that the eettleFAeAt lump-sum conversion amount is inadequate. If 

22 disapproved, the department shall set forth in detail the reasons for disapproval. 

23 (dl Upon approval, tl:le agFeeFAeAt eeAotitutes a compromise and release settlement aAe may not 

24 be reopened by the department. 

25 (3) Permanent total disability benefits may be converted in whole or in part to a lump sum. The 

26 total of all lump-sum conversions in part that are awarded to a claimant may not exceed $20,000. A 

27 conversion may be made only upon the written application of the injured worker with the concurrence of 

28 the insurer. Approval of the lump-sum payment rests in the discretion of the department. The approval 

29 or award of a lump-sum payment by the department or court must be the exception. It may be given only 

30 if the worker has demonstrated financial need that: 

· ~n• ter,lslatlve COUttdl 
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(a) relates to: 

(ii the necessities of life; 

(ii) an accumulation of debt incurred prior to the injury; or 

2 

3 

4 

5 

6 

(iii) a self-employment venture that is considered feasible under criteria set forth by the department; 

or 

(bl arises subsequent to the date of injury or arises because of reduced income as a result of the 

7 injury. 

8 (4) Any lump-sum conversion of benefits under s1,1eseotioR (31 this section must be converted to 

9 present value using the rate prescribed under subsection (51(bl. 

10 (5) (a) An insurer may recoup any lump-sum payment amortized at the rate established by the 

11 department, prorated biweekly over the projected duration of the compensation period. 

12 (b) The rate adopted by the_ department must be based on the average rate for United States 

13 10-year treasury bills in the previous calendar year, re1,1RBOB to tl=te Rearest Y,1l=tole RW'RBOF. 

14 (c) If the projected compensation period is the claimant's lifetime, the life expectancy must be 

1 5 determined by using the most recent table of life expectancy as published by the United States national 

16 center for health statistics. 

1 7 (6) Subject to the other provisions of this section, the department l=tas f1,1II power, a1,1Hrnrity, aRB 

18 j1,1risBietioR to allow, shall approve, or ooRBitieR or deny in writing compromise settlements fer aRy type ef 

19 13eRefits pFO'fiBeB !or 1,1RBBF tl=tis el=taptor and 9f lump-sum payments agreed to by workers and insurers. A+! 

20 s1,1eh OOFRproFRiso settlBFRBRts ORB l1,1FRp Sl,IFR pa~•FReRt6 are VOiB witho1,1t tAO appro\•al of tl=te BOpartFRORt. 

21 Appre•.ial ey tl=te BepartFRORt FR1,1st ee iR writiR~. The department shall directly notify a claimant of a 

22 department order approving or denying a claimant's compromise or lump-sum payment. 

23 (7) A dispute between a claimant and an insurer regarding the conversion of biweekly payments 

24 into a lump-sum is considered a dispute, for which a mediator and the workers' compensation court have 

25 jurisdiction to make a determination. If an insurer and a claimant agree to a compromise and release 

26 settlement or a lump-sum payment but the department disapproves the agreement, the parties may request 

27 the workers' compensation court to review the department's decision." 

28 

29 

30 

Section 21. Section 39-71-744, MCA, is amended to read: 

"39-71-744. Benefits not due while claimant is incarcerated -- exceptions. ( 1) Except as provided 

~na Ler,lslatl11e Coundl 
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in subsection (2), a claimant is not eligible for disability or rehabilitation compensation benefits while the 

2 claimant is incarcerated for a period exceeding 30 days in a correctional institution, 01,101-l as ti-lo MoRtaAa 

3 state 1;1risoR er ti-la MaAtaAa woR1aA's aaFFaetioRal eeRter or iail, as the result of conviction of a felony or 

4 a misdemeanor. The insurer remains liable for medical benefits. A time limit on benefits otherwise provided 

5 in this chapter is not extended due to a period of incarceration. 

6 (2) A person who is employed while participating in a prerelease center program or a diversionary 

7 program is eligible for temporary total benefits as provided in 39-71-701 and medical benefits for a 

8 work-related injury received while participating in a prerelease center program or a diversionary program. 

9 Other disability or rehabilitation benefits are not payable while the worker is participating in a prerelease 

1 O center. This subsection does not prohibit the reinstatement of other benefits upon release from 

11 incarceration, nor does it apply to an employee performing community service described in 

12 39-71-118(1)(f)." 

13 

14 Section 22. Section 39-71-1011, MCA, is amended to read: 

15 "39-71-1011. Definitions. As used in this chapter, the following definitions apply: 

16 (1) "Board of rehabilitation certification" means the nonprofit, independent, fee-structured 

17 organization that is a member of the national commission for health certifying agencies and that is 

18 established to certify rehabilitation practitioners. 

19 (2) "Disabled worker" means eM a worker who has a R1eaiaally eletarR1iAael restriatieA permanent 

20 impairment; established by objective medical findings, resulting from a work-related injury that precludes 

21 the worker from returning to the job the worker held at the time of the injury or to a job with similar 

22 physical requirements and who has an actual wage loss as a result of the injury. 

23 (3) "Rehabilitation benefits" means benefits provided in 39-71-1003, 39-71-1025, and 

24 39-71-2001. 

25 (4) "Rehabilitation plan" means an individualized plan ta assist that assists a disabled worker in 

26 acquiring skills or aptitudes to return to work through job placement, on-the-job training, education, training, 

27 or specialized job modification and that reasonably reduces the worker's actual wage loss. 

28 15) "Rehabilitation provider" means a rehabilitation counselor certified by the board for rehabilitation 

29 certification and designated by the insurer to the department or a department of social and rehabilitation 

30 services counselor when a worker has been certified by the department of social and rehabilitation services 

~n/1 Ler,lslatlve COUndl 
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1 under 39-71-1003. 

2 (6) "Rehabilitation services" eeAsists el ill™ a program of evaluation, planning, and aeliYery ef 

3 11eeas aAa ser,·iees implementation of a rehabilitation plan to assist a disabled worker to return to work." 

4 

5 Section 23. Section 39-71-1032, MCA, is amended to read: 

6 "39-71-1032. Termination of benefits fornoncooperation with rehabilitation provider -- department 

7 hearing and appeal. ( 1) If an insurer believes that a worker is refusing unreasonably to cooperate with the 

8 rehabilitation provider, the insurer, with 14 days' notice to the worker and department on a form approved 

9 by the department, may terminate any rehaeilitatieA benefits, except medical benefits and the impairment 

10 award. that the worker .is receiving l:lREler this 11art until the worker cooperates. 

11 (2) Tha worker may contest the insurer's termination of benefits by filing a written exception to 

12 the department within 20 working days after the date of the 14-day notice. The worker or insurer may 

13 request a hearing before the department. The department shall hold a hearing within 30 days of receipt 

14 of the request. The department shall issue an order within 15 days of the hearing. 

15 (3) If the worker prevails at a hearing before the department, it may award attorney fees and costs 

16 to the worker under 39-71-612. 

17 (4) Within 30 days after the department mails its order to the party's last-known address, a party 

18 may appeal to the workers' compensation court." 

19 

20 Section 24. Section 39-71-2001, MCA, is amended to read: 

21 "39-71-2001. Rehabilitation benefits. (1) AR iAj1:1rea A disabled worker as defined in 39-71-1011 

22 is eligible for rehabilitation benefits if: 

23 (a) tl=le iAj1:1ry res1:Jlts iA 11erFAaAeAt 11artial aisaeilit>,< er 11orFAaAeAt tetal aisaeility as aefiRea in 

24 ag 71 116 the worker has an actual wage loss as a result of the injury; 

25 (e) a J!A~ eieian oortifioe that tl=le iAj1:Jroa worker is llh'fSioally 1:1naelo to werk at the joe the werlter 

26 l=lela at tho tiFAe ef tho iAj1:Jry; 

27 (el a rohaeilitatieA 11laA eeFA11letea e•,· ill a rehabilitation provider. aAe as designated by the insurer. 

28 certifies that the injured worker has reasonable vocational goals and e reemployment aAa wage 11et0Atial 

29 opportunity and will have a reasonable reduction in the worker's actual wage loss wi_th rehabilitation,: and 

30 Tho 11laR FAl:lst talrn into oonsiaeratieA the werlter's a11e, oa1:1eatieR, trainiR!I, werk histery, rosie1,Jal J!R'tsieal 

~nll Let,ISllltlve coundl 
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eaJClaeities, and veeatienal interests. 

2 AAJ.£1 a rehabilitation plan 13et•,Yeen agreed upon by the injured worker and the insurer is filed with 

3 the department. The plan must take into consideration the worker's age, education. training. work history, 

4 residual physical capacities, and vocational interests. The plan must specify a beginning and completion 

5 date. If the plan calls for the expenditure of funds under 39-71-1004, the department shall authorize the 

6 department of social and rehabilitation services to use the funds. 

7 12) After filing the rehabilitation plan with the department, the i$fee disabled worker is entitled 

8 to receive reRal3ilitatien biweekly compensation benefits at the injured worker's temporary total disability 

9 rate. The benefits must !>e paid for the period specified in the rehabilitation plan, not to exceed 104 weeks. 

1 O FleRa13ilitatien 13enefits R'll:lSt 13e f'laia al:lring a reasenal3Ie f'lBFiea, net te e1teeea 1 O weel(s, wRile tRe werker 

11 is waitin!! te ee11in tRe a11reea l:lf'len reRal!ilitatien !')Ian. The rehabilitation plan must be completed within 

12 26 weeks of the completion date specified in the plan. Rehabilitation benefits must be paid biweekly while 

13 the worker is satisfactorily eeR'lf'lletin!j progressing in the agreed-upon rehabilitation plan. Benefits under 

14 this section are not subject to the lump-sum provisions of 39-71-741. 

15 1a1 If tRe reRal!ilitatien f'llan l')reviaes fer jel3 f;llaeeR'lent, a veeatienal rel=lal3ilitatien !')reviser sl=lall 

16 assist tl=le werker in e13taining etl=ler eFRl')leyFRent ans tRe werl(er is entitles te ..,,,eekly 13enems fer a f'leriee 

17 net ta e,(eeee 8 weel(S at tl=le werl(er's tBFRl')erarv tetal eisal3ility rate. If, aher reeeiving 13enefits l:lneer tl=lis 

18 sl:ll3seetien, tl=le werker eeeiaes te l')reeeeEI witl=I a rel=labilitatien 13lan, tl=le weeks in wl=lieR 13enefits were l')aia 

19 1:1nEler tl=lis s1:1bseetien FRO'J' net be ereeitee a11ainst tl=le FRalEiFRl:lFR ef 104 weel(s ef rel=lal3ilitatien benefits 

20 13r01,1iaea in tl=lis seetien. 

21 { 41 If tl=lere is a eie13l:ltO as ta wl=letl=ler en injl:lree werker ean retl:lFA ta tl=le je13 tl=le , .. ·erker l=lele at 

22 tl=le tiFRe ef injl:lr'J', tl=le ins1a1rer sl=lell Eleeignate e rel=leeilitatien 13re¥ieer te evall:late ans EleterFRine wl=letl=ler 

23 tRe werl(er ean ret1a1rn te tl=le jeb l=lela at tl=le tiFRe of injl:lry. If it is EleterFRineEI tl=lat tl=le worker eannet rettirn 

24 to tl=le jeb l=lolEI at tl=le tiFRe of inj1a1r~·. tl:\e werker is entitles te rel=labilitation 13enefits ans sorviees as 13ro·,•ieee 

25 in sl:lbseetien (21, 

26 f&l-@l A worker may not receive temporary total er bi\¥eeklv 13erFRenent 13a~ial dieaeility benefits 

27 and reRaeilitatien the benefits under subsection (21 during the same period of time. 

28 {el Tl=le ~ rehabilitation provider,ee authorized by the insurer, shall continue to werk witl=l and 

29 assist the injured worker until the rehabilitation plan is completed. 

30 (51 To be eligible for benefits under this section, a worker is required to begin the rehabilitation plan 

~na Ler,lstatlv• COflndl 
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within 78 weeks of reaching maximum medical healing. 

2 f+H.fil A worker may not receive both wages and rehabilitation benefits without the written consent 

3 of the insurer. A worker who receives both wages and rehabilitation benefits without written consent of 

4 the insurer is guilty of theft and may be prosecuted under 45-6-301." 

5 

6 Section 25. Section 39-72-403, MCA, is amended to read: 

7 "39-72-403. Time when claims must be presented. (1 l When a claimant seeks benefits under this 

8 chapter, ~the claimant's claims for benefits must be presented in writing to the employer, the employer's 

9 insurer, or the department within 2 •,·eaFs 1..,y§fil from the date the claimant knew or should have known 

1 O that his tetal etisaeility the claimant's condition resulted from an occupational disease. When a beneficiary 

11 seeks benefits under this chapter, ~ claims for death benefits must be presented in writing to the 

12 employer, the employer's insurer, or the department within 1 year from the date the beneficiaries knew or 

13 should have known that the decedent's death was related to an occupational disease. 

14 12) The department may, upon a reasonable showing by the claimant or a decedent's beneficiaries 

1 5 that the claimant or the beneficiaries could not have known that the claimant's condition or the employee's 

1 6 death was related to an occupational disease, waive the claim time requirement up to an additional 2 

1 7 years." 

18 

19 Section 26. Section 39-72-704, MCA, is amended to read: 

20 "39-72-704. Medical and hospital expenses. In addition to the compensation provided by this 

21 chapter, an employee who becomes either totally or partially disabled from an occupational disease is 

22 entitled to receive. for treatment of the occupational disease, .,..itheut liR1i1Catien as te len!jth ef time eF eellar 

23 aR1et::1Rt, roa&eRalale FAodioal soFvioos, RoopitalizatioA, FAedieiRes, aRS etRer troatn:10Rt aJ:)provoB B~• the 

24 ee~artR1ent payment of medical expenses under Title 39, chapter 71. • 

25 

26 NEW SECTION. Section 27. Severability. If a part of [this act] is invalid, all valid parts that are 

27 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

28 applications, the part remains in effect in all valid applications that are severable from the invalid 

29 applications. 

30 

~na Legislative caundl 
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NEW SECTION. Section 28. Codification instructions. (11 [Section 11 is intended to be codified 

2 as an integral part of Title 39, chapter 71, part 29, and the provisions of Title 39, chapter 71, part 29, 

3 apply to [section 11. 

4 (21 [Section 21 is intended to be codified as an integral part of Title 39, chapter 71, part 4, and the 

5 provisions of Title 39, chapter 71, part 4, apply to [section 2]. 

6 (31 [Section 31 is intended to be codified as an integral part of Title 39, chapter 71, part 6, and the 

7 provisions of Title 39, chapter 71, part 6, apply to [section 3]. 

8 (41 [Section 41 is intended to be codified as an integral part of Title 39, chapter 71, part 1, and the 

9 provisions of Title 39, chapter 71, part 1, apply to [section 4]. 

10 (51 Section 39-71-2001 is intended to be renumbered and codified as an integral part of Title 39, 

11 chapter 71, part 10. 

12 

13 NEW SECTION. Section 29. Effective date. [This act] is effective July 1, 1995. 

14 -END-

~'!!!na Le11lslatl11e cocmdl 
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11 LUMP-SUM CONVERSIONS; ALLOWING SUSPENSION OF BENEFITS WHILE A CLAIMANT IS 

12 INCARCERATED FOR A MISDEMEANOR; REVISING THE DEFINITION OF DISABLED WORKER; EXEMPTING 

13 PAYMENT AGREEMENTS BETWEEN A PREFERRED PROVIDER ORGANIZATION AND AN INSURER FROM 

14 PRESCRIPTION DRUG PAYMENT LIMITS; REVISING REHABILITATION BENEFITS; AUTHORIZING THE 

15 WORKERS' COMPENSATION COURT JUDGE TO STAY PROCEEDINGS IN CERTAIN CIRCUMSTANCES; 

16 REVISING THE DEFINITION OF "WAGES"; AUTHORIZING A REDUCTION IN BENEFITS FOR THIRD-PARTY 

17 RECOVERIES; AUTHORIZING THETERMINATION OF TEMPORARY TOTAL BENEFITS UPON NOTIFICATION 

18 OF A WORKER'S RELEASE TO RETURN TO WORK; REQUIRING A SOLE PROPRIETOR, PARTNER, 

19 CORPORATE OFFICER, OR MANAGER OR MEMBER OF A LIMITED LIABILITY COMPANY OR A DESIGNEE 

20 TO PROVIDE NOTICE OF INJURY WITHIN 30 DA VS; AUTHORIZING TERMINATION OF CERTAIN BENEFITS 

21 FOR NONCOOPERATION WITH A REHABILITATION PROVIDER; REVISING THE FILING TIME FOR 

22 OCCUPATIONAL DISEASE CLAIMS; REVISING PROVISIONS FOR PAYMENT OF MEDICAL EXPENSES IN 

23 OCCUPATIONAL DISEASE CLAIMS; EXTENDING TEMPORARY PARTIAL DISABILITY BENEFITS; 

24 AMENDING SECTIONS 39-71-116, 39-71-119, 39-71-123, 39-71-407, 39-71-603, 39-71-609, 39-71-701, 

25 39-71-702, 39-71-703, 39-71-710, 39-71-711, 39-71-712, 39-71-721, 39-71-723, 39-71-727, 

26 39-71-741, 39-71-744, 39-71-1011, 39-71-1032, 39-71-2001, 39-72-403, AND 39-72-704, MCA; AND 

27 PROVIDING AN EFFECTIVE DATE." 

28 

THERE ARE NO CHANGES IN THIS BILL AND IT WILL 
NOT BE REPRINTED. PLEASE REFER TO SECOND 
READING COPY (YELLOW) FOR COMPLETE TEXT. 
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SENATE BILL NO. 375 

2 INTRODUCED BY BENEDICT, HIBBARD, HARP, BROWN, CLARK, MARSHALL, KASTEN, FISHER, BAER, 

3 MILLS, BOHLINGER, ROSE, BURNETT, WELLS, DENNY, SIMPKINS, HARGROVE, L. SMITH, MILLER, 

4 MERCER, KEENAN, GRINDE, STORY, AKLESTAD, DEVANEY, AHNER, COBB, KEATING, BRAINARD, 

5 REHBEIN, FUCHS, DEBRUYCKER, ANDERSON, GRIMES, MCGEE, KITZENBERG, SOFT, FORBES, 

6 TAYLOR, BERGMAN, MCKEE, TREXLER, HERTEL, M. HANSON, BARNETT, VICK, ARNOTT, GREEN, 

7 SOMERVILLE, HAYNE, MASOLO, HERRON, FORRESTER, EMERSON, JABS, JENKINS, MESAROS, 

8 COLE, GAGE, SLITER, CRIPPEN 

9 

10 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING WORKERS' COMPENSATION AND 

11 OCCUPATIONAL DISEASE LAWS; AUTHORIZING PAYMENT OF MEDICAL CLAIMS WITHOUT 

12 ACCEPTANCE OF LIABILITY; REQUIRING INSURERS TO ACT PROMPTLY ON CLAIMS; DEFINING 

13 "OBJECTIVE MEDICAL FINDINGS" AND REQUIRING INJURY AND DISABILITY TO BE ESTABLISHED BY 

14 OBJECTIVE MEDICAL FINDINGS; REVISING THE DEFINITION OF "INJURY"; DEFINING "ACTUAL WAGE 

15 LOSS"; REVISING REQUIREMENTS TO RECEIVE PERMANENT PARTIAL DISABILITY BENEFITS; REVISING 

16 PROVISIONS REGARDING TERMINATION OF BENEFITS UPON RETIREMENT; REVISING PROVISIONS FOR 

17 LUMP-SUM CONVERSIONS; ALLOWING SUSPENSION OF BENEFITS WHILE A CLAIMANT IS 

18 INCARCERATED FOR A MISDEMEANOR; REVISING THE DEFINITION OF DISABLED WORKER; EXEMPTING 

19 PAYMENT AGREEMENTS BETWEEN A PREFERRED PROVIDER ORGANIZATION AND AN INSURER FROM 

20 PRESCRIPTION DRUG PAYMENT LIMITS; REVISING REHABILITATION BENEFITS; AUTHORIZING THE 

21 WORKERS' COMPENSATION COURT JUDGE TO STAY PROCEEDINGS IN CERTAIN CIRCUMSTANCES; 

22 REVISING THE DEFINITION OF "WAGES"; AUTHORIZING A REDUCTION IN BENEFITS FOR THIRD-PARTY 

23 RECOVERIES; AUTHORIZING THE TERMINATION OFTEMPORARYTOTALBENEFITS UPON NOTIFICATION 

24 OF A WORKER'S RELEASE TO RETURN TO WORK; REQUIRING A SOLE PROPRIETOR, PARTNER, 

25 CORPORATE OFFICER, OR MANAGER OR MEMBER OF A LIMITED LIABILITY COMPANY OR A DESIGN EE 

26 TO PROVIDE NOTICE OF INJURY WITHIN 30 DAYS; AUTHORIZING TERMINATION OF CERTAIN BENEFITS 

27 FOR NONCOOPERATION WITH A REHABILITATION PROVIDER; REVISING THE FILING TIME FOR 

28 OCCUPATIONAL DISEASE CLAIMS; REVISING PROVISIONS FOR PAYMENT OF MEDICAL EXPENSES IN 

29 OCCUPATIONAL DISEASE CLAIMS; EXTENDING TEMPORARY PARTIAL DISABILITY BENEFITS; 

30 AMENDING SECTIONS 39-71-116, 39-71-119, 39-71-123, 39-71-407, 39-71-603, 39-71-609, 39-71-701, 
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39-71-702, 39-71-703, 39-71-710, 39-71-711, 39-71-712, 39-71-721, 39-71-723, 39-71-727, 

2 39-71-741, 39-71-744, 39-71-1011, 39-71-1032, 39-71-2001, 39-72-403, AND 39-72-704, MCA; AND 

3 PROVIDING AN EFFECTIVE DATE." 

4 

5 STATEMENT OF INTENT 

6 A statement of intent is required for this bill because [section 4] authorizes the department of labor 

7 and industry to adopt rules to provide for prompt claims handling practices for injured workers, for 

8 employers, and for providers who are the customers of the workers' compensation system. It is the intent 

9 of the legislature that the department of labor and industry adopt rules providing claimants with written 

1 O explanations of claims and the methodology of benefit calculation. 

11 

12 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

13 

14 NEW SECTION. Section 1. Stay pending determination by district court. Upon a motion and filing 

15 of an affidavit by either party and after a hearing, the workers' compensation judge may grant a stay of 

16 proceedings in the workers' compensation court if a criminal action involving workers' compensation 

17 insurance fraud by a claimant has been filed in district court. 

18 

19 NEW SECTION. Section 2. Benefit reduction for third-party recovery. 11) If an employee is injured 

20 or dies and obtains a third-party recovery, settlement, or award, an insurer may reduce by 30% the benefits 

21 paid or that are required to be paid to the employee or beneficiary pursuant to chapter 71 or 72 as a result 

22 of the injury or death. The reduction applies to any recovery, settlement, or award regardless of the form 

23 of action or the nature of damages. The total of any reductions may not exceed 30% of any third-party 

24 recovery, settlement, or award. 

25 (2) This section does not limit or prohibit an insurer's right to pursue subrogation pursuant to 

26 39-71-414. 

27 (3) If an insurer is entitled to subrogation pursuant to 39-71-414, the amount subrogated must be 

28 offset by any reduction .in benefits pursuant to subsection ( 1). 

29 

30 NEW SECTION. Section 3. Payment of medical claims without acceptance of liability. (1) An 

~na Ler,lslatlve count:// 
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insurer may pay a medical claim that is based upon the report of a nonwage loss injury or occupational 

2 disease without the payments being construed as an acceptance of liability for the claim. 

3 {2l An insurer shall, within 10 days of making payment under subsection { 1 l, notify the worker of 

4 the payment of the medical claim without acceptance of liability. 

5 {3l Upon written request by a worker for the payment of indemnity benefits or for a determination 

6 of liability, the insurer shall investigate the claim to determine liability for the injury or occupational disease 

7 under 39-71-606 or 39-71-608. 

8 

9 NEW SECTION. Section 4. Insurers to act promptly on claims. {1 l Pursuant to the public policy 

10 stated in 39-71-105, prompt claims handling practices are necessary to provide appropriate service to 

11 injured workers, to employers, and to providers who are the customers of the workers' compensation 

12 system. 

13 {2l An insurer shall provide to the claimant: 

14 {a) a written statement of the reasons that a claim is being denied at the time of denial; 

15 {b) whenever benefits requested by a claimant are denied, a written explanation of how the 

16 claimant may appeal an insurer's decision; and 

17 {c) a written explanation of the amount of wage loss benefits being paid to the claimant, along with 

18 an explanation of the calculation used to compute those benefits. The explanation must be sent within 7 

19 days of the initial payment of the benefit. 

20 {3) An insurer shall: 

21 {a) begin making payments that are due on a claim within 14 days of acceptance of the claim, 

22 unless the insurer promptly notifies the claimant that the insurer needs additional information in order to 

23 begin paying benefits and specifies the information needed; and 

24 (bl pay settlements within 30 days of the date the department issues an order approving the 

25 settlement. 

26 (4) An insurer may not make payments pursuant to 39-71-608 or any other reservation of rights 

27 for more than 90 days without: 

28 {al written consent of the claimant; or 

29 (b) approval of the department. 

30 {5) The department may adopt rules to implement this section. 

~na Ler,lslattve councll 
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Section 5. Section 39-71-116, MCA, is amended to read: 

2 "39-71-116. Definitions. Unless the context otherwise requires, words and phrases ernployed used 

3 in this chapter have the following meanings: 

4 { 1) "Actual wage loss" means that the wages that a worker earns or is qualified to earn after the 

5 worker reaches maximum healing are less than the actual wages the worker received at the time of the 

6 ~ 

7 f+Hll "Administer and pay" includes all actions by the state fund under the Workers' 

8 Compensation Act and the Occupational Disease Act of Montana necessary to: 

9 (al #le investigation, review, and settlement of claims; 

1 O (bl payment of benefits; 

11 (cl setting of reserves; 

12 (d) furnishing of services and facilities; and 

13 (el utili2ation use of actuarial, audit, accounting, vocational rehabilitation, and legal services. 

14 rn@ "Average weekly wage" means the mean weekly earnings of all employees under covered 

1 5 employment, as defined and established annually by the Montana department of labor and industry. It is 

16 established at the nearest whole dollar number and must be adopted by the department prior to July 1 of 

1 7 each year. 

18 ~J..1]_ "Beneficiary" means: 

19 (a) a surviving spouse living with or legally entitled to be supported by the deceased at the time 

20 of injury; 

21 (bl an unmarried child under tAo ai:io of 18 years of age; 

22 (cl an unmarried child under tAO ai:ie of 22 years of age who is a full-time student in an accredited 

23 school or is enrolled in an accredited apprenticeship program; 

24 (dl an invalid child over tAe ai:ie of 18 years of~ who is dependent upon the decedent for 

25 support at the time of injury; 

26 (el a parent who is dependent upon the decedent for support at the time of the injury if a 

27 beneficiary, as defined in subsections~ J..1l1fil through~ 11JJ.gJ., does not exist; and 

28 (fl a brother or sister under tAe a!Je of 18 years of age if dependent upon the decedent for support 

29 at the time of the injury but only until the age of 18 years and only when a beneficiary, as defined in 

30 subsections ~ illJ.i!l through ~ J..1l.i.!tl, does f)Ot exist. 
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f4l-@ "Casual employment" means employment not in the usual course of the trade, business, 

2 profession, or occupation of the employer. 

3 ¼Hfil "Child" includes a posthumous child, a dependent stepchild, and a child legally adopted prior 

4 to the injury. 

5 tel-ill "Construction industry" means the major group of general contractors and operative builders, 

6 heavy construction (other than building construction) contractors, and special trade contractors, listed in 

7 major groups 1 5 through 17 in the 1987 Standard Industrial Classification Manual. The term does not 

8 include office workers, design professionals, salespersons, estimators, or any other related employment that 

9 is not directly involved on a regular basis in the provision of physical labor at a construction or renovation 

1 O site. 

11 f7+J.fil "Days" means calendar days, unless otherwise specified. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

fm.l.fil "Department" means the department of labor and industry. 

(91 "Qisability" FAeaRs a eoRditioR iR whieh a worker's ability to eRgage iR §aiAful eFAplo~·FAeAt is 

diFAiAished as a result of ph~•sieal restrietioAs resultiAg froFA aR iRjur>1•. The restrietieAs FAay be eoFAbined 

with fosters, sueh as the werl,er's ago, odusatioA, werl, history, aAd other fosters that affeet the worl.er's 

ability to eAgage iA gaiAful eFAployFAeAt. Qisability does Aet FAean a purely FAedieal eoRditioA. 

(10) "Fiscal year" means the period of time between July 1 and the succeeding June 30. 

111) "Insurer" means an employer bound by compensation plan No. 1, an insurance company 

transacting business under compensation plan No. 2, or the state fund under compensation plan No. 3. 

112) "Invalid" means one who is physically or mentally incapacitated. 

(13) "Maintenance care" means treatment designed to provide the optimum state of health while 

minimizing recurrence of the clinical status. 

(14) "Medical stability", "maximum healing", or "maximum medical healing" means a point in the 

healing process when further material improvement would not be reasonably expected from primary medical 

treatment. 

( 15) "Objective medical findings" means medical evidence, including range of motion, atrophy, 

muscle strength. muscle spasm, or other diagnostic evidence, substantiated by clinical findings. 

f.+&}11.fil "Order" means any decision, rule, direction, requirement, or standard of the department 

or any other determination arrived at or decision made by the department. 

~i.lll "Palliative care" means treatment designed to reduce or ease symptoms without curing 
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1 the underlying cause of the symptoms. 

2 f+-7+11.fil "Payroll", "annual payroll", or "annual payroll for the preceding year" means the average 

3 annual payroll of the employer for the preceding calendar year or, if the employer has not operated a 

4 sufficient or any length of time during the calendar year, 12 times the average monthly payroll for the 

5 current year. However, an estimate may be made by the department for any employer starting in business 

6 if average payrolls are not available. This estimate must be adjusted by additional payment by the employer 

7 or refund by the department, as the case may actually be, on December 31 of the current year. An 

8 employer's payroll must be computed by calculating all wages, as defined in 39-71-1 23, that are paid by 

9 an employer. 

1 0 f-+mllfil "Permanent partial disability" means a physical condition~ in which a worker, ftas 

11 reael=teEI after reaching maximum medical l=tealiA§, iA wl=tiel=t a werl,er healing: 

12 (a} l=tas a FReElieal'v EleterFRiAed pl=tysieal restrietieA as a result ef aA iAjury as ElefiAeEI iA 39 71 119 

13 has a permanent impairment established by objective medical findings; ilfHi 

14 ( b} is able to return to work in some capacity but the physieal restrietieA permanent impairment 

15 impairs the worker's ability to work; and 

16 (c) has an actual wage loss as a result of the injury. 

17 +4-B}(20) "Permanent total disability" means a physical condition resulting from injury as defined in 

18 this chapter, after a worker reaches maximum medical healing, in which a worker does not have a 

19 reasonable prospect of physically performing regular employment. Regular employment means work on a 

20 recurring basis performed for remuneration in a trade, business, profession, or other occupation in this 

21 state. Lack of immediate job openings is not a factor to be considered in determining if a worker is 

22 permanently totally disabled. 

23 ~ll.11 The "plant of the employer" includes the place of business of a third person while the 

24 employer has access to or control over the place of business for the purpose of carrying on the employer's 

25 usual trade, business, or occupation. 

26 +2-+H11.l. "Primary medical services" means treatment prescribed by a treating physician, for 

27 conditions resulting from the injury, necessary for achieving medical stability. 

28 ~@ "Public corporation" means the state or any county, municipal corporation, school district, 

29 city, city under commission form of government or special charter, town, or village. 

30 ~(24) "Reasonably safe place to work" means that the place of employment has been made as 
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free from danger to the life ·or safety of the employee as the nature of the employment will reasonably 

2 permit. 

3 t-24+Jl.fil "Reasonably safe tools and appliances" are tools and appliances as are adapted to and are 

4 reasonably safe for use for the particular purpose for which they are furnished. 

5 f-2.&t(26) (a) "Secondary medical services" means those medical services or appliances considered 

6 not medically necessary for medical stability. The services and appliances include but are not limited to 

7 spas or hot tubs, work hardening, physical restoration programs and other restoration programs designed 

8 to address disability and not impairment, or equipment offered by individuals, clinics, groups, hospitals, or 

9 rehabilitation facilities. 

10 (b) (i) As used in this subsection (26), "disability" means a condition in which a worker's ability 

11 to engage in gainful employment is diminished as a result of physical restrictions resulting from an injury. 

12 · The restrictions may be combined with factors, such as the worker's age, education, work history, and 

13 other factors that affect the worker's ability to engage in gainful employment. 

14 (ii) Disability does not mean a purely medical condition. 

15 Qel.1ll]. "Temporary partial disability" means a physical condition resulting from an injury as defined 

16 in 39-71-119 in which a worker, prior to maximum healing: 

17 (a) is temporarily unable to return to the position held at the time of injury because of a medically 

18 determined physical restriction; 

19 (b) returns to work in a modified or alternative employment; and 

20 (c) suffers a partial wage loss. 

21 W}Jlfil "Temporary service contractor" means any person, firm, association, or corporation 

22 conducting business that employs individuals directly for the purpose of furnishing the services of those 

23 individuals on a part-time or temporary basis to others. 

24 ~i.2.fil "Temporary total disability" means a physical condition resulting from an injury as defined 

25 in this chapter that results in total loss of wages and exists until the injured worker reaches maximum 

26 medical healing. 

27 ~(30) "Temporary worker" means a worker whose services are furnis.hed to another on a 

28 part-time or temporary basis to substitute for a permanent employee on leave or to meet an emergency or 

29 short-term workload. 

30 ~Qll "Treating physician" means a person who is primarily responsible for the treatment of a 
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worker's compensable injury and is: 

2 (a) a physician licensed by the state of Montana under Title 37, chapter 3, and has admitting 

3 privileges to practice in one or more hospitals, if any, in the area where the physician is located; 

4 (bl a chiropractor licensed by the state of Montana under Title 37, chapter 12; 

5 (cl a physician assistant-certified licensed by the state of Montana under Title 37, chapter 20, if 

6 there is not a physician, as defined in subsection ~ (31 )(a), in the area where the physician 

7 assistant-certified is located; 

8 (dl an osteopath licensed by the state of Montana under Title 37, chapter 5; or 

9 (e) a dentist licensed by the state of Montana under Title 37, chapter 4. 

1 O fWQll "Year", unless otherwise specified, means calendar year." 

11 

12 Section 6. Section 39-71-119, MCA, is amended to read: 

13 "39-71-119. Injury and accident defined. (1 l "Injury" or "injured" means: 

14 (al internal or external physical harm to the body ~hat is established by objective medical findings; 

15 (b) damage to prosthetic devices or appliances, except for damage to eyeglasses, contact lenses, 

16 dentures, or hearing aids; or 

17 (cl death. 

18 (2l An injury is caused by an accident. An accident is: 

19 (a) an unexpected traumatic incident or unusual strain; 

20 (b) identifiable by time and place of occurrence; 

21 (c) identifiable by member or part of the body affected; and 

22 (d) caused by a specific event on a single day or during a single work shift. 

23 (3) "Injury" or "injured" does not mean a physical or mental condition arising from: 

24 (a) emotional or mental stress; or 

25 (bl a nonphysical stimulus or activity. 

26 (4) "Injury" or "injured" does not include a disease that is not caused by an accident. 

27 15) 1fil A cardiovascular, pulmonary, respiratory, or other disease, cerebrovascular accident, or 

28 myocardial infarction suffered by a worker is an injury only if the accident is the primary cause of the 

29 physical Mfffi condition in relation to other factors contributing to the physical Mfffi condition. 

30 (b) "Primary cause". as used in subsection (5)(a). means a cause that, with a reasonable degree 
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of medical certainty, is responsible for more than 50% of the physical condition." 

2 

3 Section 7. Section 39-71-123, MCA, is amended to read: 

4 "39-71-123. Wages defined. (1) "Wages" means the gross remuneration paid in money, or in a 

5 substitute for money, for services rendered by an employee, or income provided for in subsection ( 1) Id). 

6 Wages include but are not limited to: 

7 (a) commissions, bonuses, and remuneration at the regular hourly rate for overtime work, holidays, 

8 vacations, and sickness periods; 

9 (b) board, lodging, rent, or housing if it constitutes a part of the employee's remuneration and is 

10 based on its actual value; 

11 (c) payments made to an employee on any basis other than time worked, including but not limited 

12 to piecework, an incentive plan, or profit-sharing arrangement; and 

13 (d) income or payment in the form of a draw, wage, net profit, or substitute for money received 

14 or taken by a sole proprietor or partner, regardless of whether the sole proprietor or partner has performed 

15 work or provided services for that remuneration. 

16 (2) Wages do not include: 

17 (a) employee expense reimbursements or allowances for meals, lodging, travel, subsistence, and 

18 other expenses, as set forth in department rules; 

19 lb) special rewards for individual invention or discovery; 

20 (c) tips and other gratuities received by the employee in excess of those documented to the 

21 employer for tax purposes; 

22 Id) contributions made by the employer to a group insurance or pension plan; or 

23 (e) vacation or sick leave benefits accrued but not paid. 

24 (3) ~ (al Except as provided in subsection (3l(b), for compensation benefit purposes, the average 

25 actual earnings for the four pay periods immediately preceding the injury are the employee's wages, except 

26 that ifr 

27 {a} the term of employment for the same employer is less than four pay periods, in whieh ease the 

28 employee's wages are the hourly rate times the number of hours in a week for which the employee was 

29 hired to work-;-M0 

30 lb) fflr For good cause shownL B'( the elaiffiant, Hie uso of tho four pa•f perioas aees net aeeuratel~· 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

refleet Hie elaifflant's effl13lo~•fflont history with the effl13loyer, in whieh ease the insurer fflay use additional 

13ay 13eriods if the use of the last four pay periods does not accurately reflect the claimant's employment 

history with the employer, the wage may be calculated by dividing the total earnings for an additional period 

of time, not to exceed 1 year prior to the date of injury, by the number of weeks in that period, including 

periods of idleness or seasonal fluctuations. 

(4) (a) For the purpose of calculating compensation benefits for an employee working concurrent 

employments, the average actual wages must be calculated as provided in subsection (3). As used in this 

subsection, "concurrent employment" means employment in which the employee was actually employed 

at the time of the iniury and would have continued to be employed without a break in the term of 

employment if not for the iniury. 

(bl The compensation benefits for a covered volunteer must be based on the average actual wages 

in the volunteer's regular employment, except self-employment as a sole proprietor or partner who elected 

not to be covered, from which the volunteer is disabled by the injury incurred. 

(cl The compensation benefits for an employee working at two or more concurrent remunerated 

employments must be based on the aggregate of average actual wages of all employments, except 

self-employment as a sole proprietor or partner who elected not to be covered, from which the employee 

is disabled by the injury incurred. 

(5) The compensation benefits and the payroll, for premium purposes, for a volunteer firefighter 

covered pursuant to 39-71-118 must be based upon a wage of not less than $900 a month and not more 

than 1 1 /2 times the average weekly wage as defined in this chapter." 

22 Section 8. Section 39-71-407, MCA, is amended to read: 

23 "39-71-407. Liability of insurers -- limitations. ( 1) ~ Each insurer is liable for the payment of 

24 compensation, in the manner and to the extent provided in this section, to an employee of an employer that 

25 it insures who receives an injury arising out of and in the course of employment or, in the case of death 

26 from the injury, to the employee's beneficiaries, if any. 

27 (21 (al An insurer is liable for an injury L as defined in 39-71-119, if the iniury is established by 

28 objective medical findings and if the claimant establishes that it is more probable than not that: 

29 (ii a claimed injury has occurred; or 

30 (iii a claimed injury aggravated a preexisting condition. 
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(bl Proof that it was medically possible that a claimed injury occurred or that the claimed injury 

2 aggravated a preexisting condition is not sufficient to establish liability. 

3 (3) An employee who suffers an injury or dies while traveling is not covered by this chapter unless: 

4 la) (i) the employer furnishes the transportation or the employee receives reimbursement from the 

5 employer for costs of travel, gas, oil, or lodging as a part of the employee's benefits or employment 

6 agreement; and 

7 Iii) the travel is necessitated by and on behalf of the employer as an integral part or condition of 

8 the employment; or 

9 (bl the travel is required by the employer as part of the employee's job duties. 

10 (4) An employee is not eligible for benefits otherwise payable under this chapter if the employee's 

11 use of alcohol or drugs not prescribed by a physician is the major contributing cause of the accident. 

12 However, if the employer had knowledge of and failed to attempt to stop the employee's use of alcohol 

1 3 or drugs, this subsection does not apply. 

14 (5) If a claimant who has reached maximum healing suffers a subsequent nonwork-related injury 

15 to the same part of the body, the workers' compensation insurer is not liable for any compensation or 

16 medical benefits caused by the subsequent nonwork-related injury. 

17 (6) An employee is not eligible for benefits payable under this chapter unless the entitlement to 

18 benefits is established by objective medical findings that contain sufficient factual and historical information 

19 concerning the relationship of the worker's condition to the original injury. 

20 ~ill As used in this section, "major contributing cause" means a cause that is the leading cause 

21 contributing to the result when compared to all other contributing causes." 

22 

23 Section 9. Section 39-71-603, MCA, is amended to read: 

24 "39-71-603. Notice of injuries other than death to be submitted within thirty days. We il.l...A claim 

25 to recover benefits under the Workers' Compensation Act, for injuries not resulting in death, may not be 

26 considered compensable unless, within 30 days after the occurrence of the accident~ that is claimed 

27 to have caused the injury, notice of the time and place where the accident occurred and the nature of. the 

28 injury is given to the employer or the employer's insurer by the injured employee or someone on the 

29 employee's behalf. Actual knowledge of the accident and injury on the part of the employer or the 

30 employer's managing agent or superintendent in charge of the work~ iD which the injured employee 
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was engaged at the time of the injury is equivalent to notice. 

2 12) If a sole proprietor, partner, manager of a manager-managed limited liability company, member 

3 of a member-managed limited liability company, or corporate officer covered under this chapter is injured 

4 in an accident, the sole proprietor, partner I manager I member I or corporate officer or an appointed designee 

5 shall, within 30 days, notify the insurer of the time and location of the accident and the nature of the 

6 ~" 

7 

8 Section 10. Section 39-71-609, MCA, is amended to read: 

9 "39-71-609. Denial of claim after payments made or termination of all benefits or reduction to 

1 0 partial benefits by insurer -- fourteen days' notice required -- exception. H ( 1 l Except as provided in 

11 subsection (2). if an insurer determines to deny a claim on which payments have been made under 

12 39-71-608 during a time of further investigation or, after a claim has been accepted, terminates all biweekly 

13 compensation benefits, it may do so only after 14 days' written notice to the claimant, the claimant's 

14 authorized representative, if any, and the department. For injuries occurring prior to July 1, 1987, an 

1 5 insurer must give 14 days' written notice to the claimant before reducing benefits from total to partial. 

16 However, if an insurer has knowledge that a claimant has returned to work, compensation benefits may 

17 be terminated as of the time the claimant returned to work. 

18 (2) Temporary total disability benefits may be terminated on the date that the worker has been 

19 released to return to work in some capacity." 

20 

21 Section 11. Section 39-71-701, MCA, is amended to read: 

22 "39-71-701. Compensation for temporary total disability -- exception. (1) Subject to the limitation 

23 in 39-71-736 and subsection (4) of this section, a worker is eligible for temporary total disability benefits~ 

24 illJ. when the worker suffers a total loss of wages as a result of an injury and until the worker 

25 reaches maximum healing,;__gr 

26 lb) until the worker has been released to return to the employment in which the worker was 

27 engaged at the time ·of the injury or to employment with similar physical requirements. 

28 (2) The determination of temporary total disability must be supported by a preponderance of 

29 objective medical eviEleAse findings. 

30 (3) Weekly compensation benefits for injury producing temporary total disability are 66 2/3 % of 
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the wages received at the time of the injury. The maximum weekly compensation benefits may not exceed 

2 the state's average weekly wage at the time of injury. Temporary total disability benefits must be paid for 

3 the duration of the worker's temporary disability. The weekly benefit amount may not be adjusted for cost 

4 of living as provided in 39-71-702(5). 

5 14) If the treating physician releases a worker to return to the same, a modified, or an alternative 

6 position that the individual is able and qualified to perform with the same employer at an equivalent or 

7 higher wage than the individual received at the time of injury, the worker is no longer eligible for temporary 

8 total disability benefits even though the worker has not reached maximum healing. A worker requalifies 

9 for temporary total disability benefits if the modified or alternative position is no longer available for any 

10 reason to the worker and the worker continues to be temporarily totally disabled, as defined in 39-71-116. 

11 (5) In cases wJ:\ere in which it is determined that periodic disability benefits granted by the Social 

12 Security Act are payable because of the injury, the weekly benefits payable under this section are reduced, 

13 but not below zero, by an amount equal, as nearly as practical, to one-half the federal periodic benefits for 

14 SHel=I the week, which amount is to be calculated from the date of the disability social security entitlement. 

15 (6) If the claimant is awarded social security benefits, the insurer may, upon notification of the 

16 claimant's receipt of social security benefits, suspend biweekly compensation benefits for a period sufficient 

17 to recover any resulting overpayment of benefits. This subsection does not prevent a claimant and insurer 

18 from agreeing to a repayment plan. 

19 17) A worker may not receive both wages and temporary total disability benefits without the 

20 written consent of the insurer. A worker who receives both wages and temporary total disability benefits 

21 without written consent of the insurer is guilty of theft and may be prosecuted under 45-6-301." 

22 

23 Section 12. Section 39-71-702, MCA, is amended to read: 

24 "39-71-702. Compensation for permanent total disability. 11) If a worker is no longer temporarily 

25 totally disabled and is permanently totally disabled, as defined in 39-71-116, the worker is eligible for 

26 permanent total disability benefits. Permanent total disability benefits must be paid for the duration of the 

27 worker's permanent total disability, subject to 39-71-710. 

28 12) The determination of permanent total disability must be supported by a preponderance of 

29 objective medical o·~icleRee findings. 

30 (3) Weekly compensation benefits for an injury resulting in permanent total disability are 66 2/3% 
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1 of the wages received at the time of the injury. The maximum weekly compensation benefits may not 

2 exceed the state's average weekly wage at the time of injury. 

3 (4) In cases wl'lefe in which it is determined that periodic disability benefits granted by the Social 

4 Security Act are payable because of the injury, the weekly benefits payable under this section are reduced, 

5 but not below zero, by an amount equal, as nearly as practical, to one-half the federal periodic benefits for 

6 the week, which amount is to be calculated from the date of the disability social security entitlement. 

7 (5) A worker's benefit amount must be adjusted for a cost-of-living increase on the next July 1 

8 after 104 weeks of permanent total disability benefits have been paid and on each succeeding July 1. A 

9 worker may not receive more than 10 adjustments. The adjustment must be the percentage increase, if 

1 O any, in the state's average weekly wage as adopted by the department over the state's average weekly 

11 wage adopted for the previous year or 3%, whichever is less. 

12 (6) A worker may not receive both wages and permanent total disability benefits without the 

1 3 written consent of the insurer. A worker who receives both wages and permanent total disability benefits 

14 without written consent of the insurer is guilty of theft and may be prosecuted under 45-6-301. 

15 (7) If the claimant is awarded social security benefits, the insurer may, upon notification of the 

16 claimant's receipt of social security benefits, suspend biweekly compensation benefits for a period sufficient 

17 to recover any resulting overpayment of benefits. This subsection does not prevent a claimant and insurer 

18 from agreeing to a repayment plan." 

19 

20 Section 13. Section 39-71-703, MCA, is amended to read: 

21 "39-71-703. Compensation for permanent partial disability. ( 1) If an injured worker suffers a 

22 permanent partial disability and is no longer entitled to temporary total or permanent total disability benefits, 

23 the worker is entitled to a permanent partial disability award, if that worker: 

24 !al has an actual wage loss as a result of the injury; and 

25 !bl has a permanent impairment rating that: 

26 !i) is established by objective medical findings; and 

27 (ii) is more than zero as determined by the latest edition of the American medical association Guides 

28 to the Evaluation of Permanent Impairment. 

29 (21 When a worker receives an impairment rating as the result of a compensable injury and has no 

30 actual wage loss as a result of the injury, the worker is eligible for an impairment award only. 
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f-2}@)_ The permanent partial disability award must be arrived at by multiplying the percentage 

2 arrived at through the calculation provided in subsection~ ill by 350 weeks. 

3 13) An (4) A permanent partial disability award granted an injured worker may not exceed a 

4 permanent partial disability rating of 100%. The oriteria fer the rating ef disal:Jility must l:Je oaloulated using 

5 tho medioal imJ3airment rating as determined by the latest editien of the Amerioan med1oal asseoiation 

6 Guides te the Evaluatien ef Permanent lmJ3airment. 

7 J.fil The percentage to be used in subsection f-2} Q1 must be determined by adding all of the 

8 following applicable percentages to the impairment rating: 

9 (al if the claimant is~ 40 years of age or younger at the time of injury, 0%; if the claimant is over 

10 ~ 40 years of age l:Jut under ee years ef age at the time of injury, -2-% 1 %; and if the elaimant is ee years 

11 of age or older at the time of injury, 3%; 

12 lb) for a worker who has completed less than Q _ll years of education, ;,.J¾,. 1 %; for a worker who 

13 has completed Q through 12 years or more of education or who has received a graduate equivalency 

14 diploma, -2-% 0%; for a worl1er whe has eomJ3leted mere than 12 ~•ears ef edueation, 0%; 

15 (c) if a worker has no actual wage loss as a result of the industrial injury, 0%; if a worker has an 

16 actual wage loss of $2 or less an hour as a result of the industrial injury, 10%; if a worker has an actual 

17 wage loss of more than $2 an hour as a result of the industrial injury, 20%;--a-Ae. Wage loss benefits must 

18 be based on the difference between the actual wages received at the time of injury and the wages that the 

19 worker earns or is qualified to earn after the worker reaches maximum healing. 

20 (d) if a worker, at the time of the injury, was performing heavy labor activity and after the injury 

21 the worker can perform only light or sedentary labor activity,~ 5%; if a worker, at the time of injury, 

22 was performing heavy labor activity and after the injury the worker can perform only medium labor activity, 

23 4-e-% 3%; if a worker was performing medium labor activity at the time of the injury and after the injury 

24 the worker can perform only light or sedentary labor activity, 4{).% 2%. 

25 {4t_(.fil The weekly benefit rate for permanent partial disability is 66 2/3% of the wages received 

26 at the time of injury, but the rate may not exceed one-half the state's average weekly wage. The weekly 

27 benefit amount established for an injured worker may not be changed by a subsequent adjustment in the 

28 state's average weekly wage for future fiscal years. 

29 ™ill If a worker suffers a subsequent compensable injury or injuries to the same part of the body, 

30 the award payable for the subsequent injury may not duplicate any amounts paid for the previous injury 
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or injuries. 

2 (8) If a worker is eligible for a rehabilitation plan, permanent partial disability benefits payable under 

3 this section must be calculated based on the wages that the worker earns or would be qualified to earn 

4 following the completion of the rehabilitation plan. 

5 AA.till. As used in this section: 

6 (al "heavy labor activity" means the ability to lift over 50 pounds occasionally or up to 50 pounds 

7 frequently; 

8 (bl "medium labor activity" means the ability to lift up to 50 pounds occasionally or up to 25 

9 pounds frequently; 

1 O (cl "light labor activity" means the ability to lift up to 25 pounds occasionally or up to 1 O pounds 

11 frequently; and 

12 (dl "sedentary labor activity" means the ability to lift up to 10 pounds occasionally or up to 5 

13 pounds frequently." 

14 

15 Section 14. Section 39-71-710, MCA, is amended to read: 

16 "39-71-710. Termination of benefits upon retirement. (1) If a claimant is receiving disability or 

17 rehabilitation compensation benefits and the claimant receives social security retirement benefits or is 

18 eligible to receive or is receiving full social security retirement benefits or retirement benefits from a system 

19 that is an alternative to social security retirement tienefits, the claimant is considered to be retired. When 

20 the claimant is eensiEleFeEI retired, the liability of the insurer is ended for payment of Y,'a§e su1313leR1ent 

21 permanent partial disability benefits other than the impairment award, payment of permanent total disability 

22 benefits, and payment of rehabilitation compensation benefits. However, the insurer remains liable for 

23 temporary total disability benefits, any impairment award, and medical benefits. 

24 (2l If a claimant who is eligible under subsection { 1) to receive sesial seeuFity retirement benefits 

25 and is while gainfully employed suffers a work-related injury, the insurer retains liability for temporary total 

26 disability benefits, any impairment award, and medical benefits." 

27 

28 Section 15. Section 39-71-711, MCA, is amended to read: 

29 "39-71-711. Impairment evaluation •· ratings. ( 1) An impairment rating: 

30 (a) is a purely medical determination and must be determined by an impairment evaluator after a 
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claimant has reached maximum healing; 

2 (b) must be based on the current edition of the Guides to Evaluation of Permanent Impairment 

3 published by the American medical association; and 

4 (cl must be expressed as a percentage of the whole person; and 

5 (d) must be established by obiective medical findings. 

6 (21 A claimant or insurer, or both, may obtain an impairment rating from an evaluator who is a 

7 medical doctor or from an evaluator who is a chiropractor if the injury falls within the scope of chiropractic 

8 practice. If the claimant and insurer cannot agree upon the rating, the mediation procedure in part 24 of 

9 this chapter must be followed. 

10 (31 An evaluator must be a physician licensed under Title 37, chapter 3, except if the claimant's 

11 treating physician is a chiropractor, the evaluator may be a chiropractor who is certified as an evaluator 

12 under chapter 12. 

13 (4) Disputes over impairment ratings are not subject to 39-71-605." 

14 

15 Section 16. Section 39-71-712, MCA, is amended to read: 

16 "39-71-712. Temporary partial disability benefits. (1) If, prior to maximum healing, an injured 

17 worker has a physical restriction and is approved to return to a modified or alternative employment that the 

18 worker is able and qualified to perform and the worker suffers an actual wage loss as a result of a 

19 temporary work restriction, the worker qualifies tor temporary partial disability benefits. 

20 (2) An insurer's liability for temporary partial disability must be the difference between the injured 

21 worker's average weekly wage received at the time of the injury, subject to a maximum of 40 hours a 

22 week, and the actual weekly wages earned during the period that the claimant is temporarily partially 

23 disabled, not to exceed the injured worker's temporary total disability benefit rate. 

24 (31 Temporary partial disability benefits are limited to a total of 26 weeks. The insurer may extend 

25 the period of temporary partial disability payments. 

26 (41 A worker requalifies for temporary total disability benefits if the modified position is no longer 

27 available to the worker and the worker continues to be temporarily totally disabled as defined in 39-71 -116. 

28 (5) Temporary partial disability may not be eonsiderod an eleR'lent of perR'lanent partial disatJility 

29 ans R'lay not tJe credited against any perR'lanent iR'lpairR'lent er any permanent partial disability award or 

30 settlement aelciieves after the injures warl(er roaslcies R'lal(iR'lUR'l Aealin!J under 39-71-703." 
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Section 17. Section 39-71-721, MCA, is amended to read: 

2 "39-71-721. Compensation for injury causing death -- limitation. (11 (a) If an injured employee 

3 dies and the injury was the proximate cause of Slcl€fl the death, tf\efl the beneficiary of the deceased is 

4 entitled to the same compensation as though the death occurred immediately following the injury. A 

5 beneficiary's eligibility for benefits commences after the date of death, and the benefit level is established 

6 as set forth in subsection 12). 

7 (b) The insurer is entitled to recover any overpayments or compensation paid in a lump sum to a 

8 worker prior to death but not yet recouped. The insurer shall recover such payments from the beneficiary's 

9 biweekly payments as provided in 39-71-741(5). 

1 0 12) To beneficiaries as defined in 39-71-116~J±l.@l through~ i1lli!J., weekly compensation 

11 benefits tor an injury causing death are 66 2/3% of the decedent's wages. The maximum weekly 

12 compensation benefit may not exceed the state's average weekly wage at the time of injury. The minimum 

13 weekly compensation benefit is 50% of the state's average weekly wage, but in no event may it exceed 

14 the decedent's actual wages at the time of his death. 

15 13) To beneficiaries as defined in 39-71-116f61-W.l.1:l..(fil and ~ 1±l.J.fl., weekly benefits must be 

16 paid to the extent of the dependency at the time of the injury, subject to a maximum of 66 213% of the 

17 decedent's wages. The maximum weekly compensation may not exceed the state's average weekly wage 

18 at the time of injury. 

19 (41 If the decedent leaves no beneficiary as defined in 39-71-116, a lump-sum payment of $3,000 

20 must be paid to the decedent's surviving parent or parents. 

21 (51 If any beneficiary of a deceased employee dies, the right of such beneficiary to compensation 

22 under this chapter ceases. Death benefits must be paid to a surviving spouse for 500 weeks subsequent 

23 to the date of the deceased employee's death or until the spouse's remarriage, whichever occurs first. 

24 After benefit payments cease to a surviving spouse, death benefits must be paid to beneficiaries, if any, 

25 as defined in 39-71-116~~ through~ 111J..ill. 

26 16) In all cases, benefits must be paid to beneficiaries, as defined in 39-71-116. 

27 17) Benefits paid under this section may not be adjusted for cost of living as provided in 39-71-702. 

28 (8) Notwithstanding subsections (2) and 13), beginning July 1, 1987, through June 30, 1991, the 

29 maximum weekly compensation benefits for injury causing death may not exceed the state's average 

30 weekly wage of $299 established July 1, 1986. Beginning July 1, 1987, through June 30, 1991, the 
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1 minimum weekly compensation for injury causing death shall be $149.50, which is 50% of the state's 

2 average weekly wage established July 1, 1986, but in no event may it exceed the decedent's actual wages 

3 at the time of death." 

4 

5 Section 18. Section 39-71-723, MCA, is amended to read: 

6 "39-71-723. How compensation to be divided among beneficiaries. Compensation due to 

7 beneficiaries SHal+ must be paid to the surviving spouse, if any, or if none, then divided equally among or 

8 for the benefit of the children. In cases Wflefe in which beneficiaries are a surviving spouse and 

9 stepchildren of SHeH the spouse, the compensation SHal+ must be divided equally among all beneficiaries. 

10 Compensation due to beneficiaries as defined in 39-71-116~1.11.(fil and ~ ill.ill, Wflefe if there is 

11 more than one, SHal+ must be divided equitably among them, and the question of dependency and amount 

12 thereof shall must be a question of fact for determination by the department." 

13 

14 Section 19. Section 39-71-727, MCA, is amended to read: 

15 "39-71-727. Payment for prescription drugs -- limitations. ( 1) For payment of prescription drugs, 

16 an insurer is liable only for the purchase of generic-name drugs if the generic-name product is the 

17 therapeutic equivalent of the brand-name drug prescribed by the physician, unless the generic-name drug 

18 is unavailable. 

19 (2) If an injured worker prefers a brand-name drug, the worker may pay directly to the pharmacist 

20 the difference in the reimbursement rate between the brand-name drug and the generic-name product, and 

21 the pharmacist may 6flly bill the insurer .Q!l!y for the reimbursement rate of the generic-name drug. 

22 (3) The pharmacist may bill only for the cost of the generic-name product on a signed itemized 

23 billing, except if purchase of the brand-name drug is allowed as provided in subsection (1 ). 

24 (4) When billing for a brand-name drug, the pharmacist shall certify that the generic-name drug was 

25 unavailable. 

26 (51 Reimbursement rates payable by an insurer s1c1bjeet to an agreement 13ms1c1ant to 39 71 1102 

27 are limited to the average wholesale price of the product at the time of dispensing, plus a dispensing fee 

28 not to exceed $5.50 per product. 

29 (6) The pharmacist may not dispense more than a 30-day supply at any one time. 

30 (7) For purposes of this section, average wholesale prices must be updated weekly. 
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(8) For purposes of this section, the terms "brand name", "drug product", and "generic name" have 

2 the same meaning as provided in 37-7-502. 

3 (91 An insurer may not require a worker receiving benefits under this chapter to obtain medications 

4 from an out-of-state mail service pharmacy. 

5 ( 101 The provisions of this section do not apply to an agreement between a preferred provider 

6 organization and an insurer." 

7 

8 Section 20. Section 39-71-741, MCA, is amended to read: 

9 "39-71-741. Compromise settlements and lump-sum payments. 11) (a) Benefits under this chapter 

10 may be converted in whole or in part to a lump sum: 

11 (ii if a claimant and an insurer dispute the initial compensability of an injury; and 

12 (iii if the claimant and insurer agree to a settlement. 

13 (bl The agreement is subject to department approval. The department may disapprove an 

14 agreement under this section only if there is not a reasonable dispute over compensability. 

15 le) Upon approval, the agreement constitutes a compromise and release settlement and may not 

16 be reopened by the department. 

17 12) (a) If an insurer has aeee13teel initial lial=lility far an injury, 13arn1anant Permanent partial disability 

18 benefits may be converted in whole or in part to a lump-sum payment if: 

19 (i) an insurer has accepted initial liability for an injury: and 

20 (iii the claimant and the insurer agree to a lump-sum conversion. 

21 lbl The total of any lump-sum conversion in part that is awarded to a claimant prior to the 

22 claimant's final award may not exceed the anticipated award under 39-71-703 er $20,000, whiahaYer is 

23 less. 

24 (c) An agreement is subject to department approval. The department may disapprove an agreement 

25 only if the department determines that the settlen1ent lump-sum conversion amount is inadequate. If 

26 disapproved, the department shall set forth in detail the reasons for disapproval. 

27 (di Upon approval, the a€Jreen1ent eonstih1tas a compromise and release settlement aREi may not 

28 be reopened by the department. 

29 13) Permanent total disability benefits may be converted in whole or in part to a lump sum. The 

30 total of all lump-sum conversions in part that are awarded to a claimant may not exceed $20,000. A 
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conversion may be made only upon the written application of the injured worker with the concurrence of 

2 the insurer. Approval of the lump-sum payment rests in the discretion of the department. The approval 

3 or award of a lump-sum payment by the department or court must be the exception. It may be given only 

4 if the worker has demonstrated financial need that: 

5 (a) relates to: 

6 (i) the necessities of life; 

7 (iii an accumulation of debt incurred prior to the injury; or 

8 (iii) a self-employment venture that is considered feasible under criteria set forth by the department; 

9 or 

10 (bl arises subsequent to the date of injury or arises because of reduced income as a result of the 

11 injury. 

12 (41 Any lump-sum conversion of benefits under subsection (3) this section must be converted to 

13 present value using the rate prescribed under subsection (5)(b). 

14 (51 (al An insurer may recoup any lump-sum payment amortized at the rate established by the 

1 5 department, prorated biweekly over the projected duration of the compensation period. 

16 (bl The rate adopted by the department must be based on the average rate for United States 

17 10-year treasury bills in the previous calendar year, rounded to the nearest whole number. 

18 (cl If the projected compensation period is the claimant's lifetime, the life expectancy must be 

19 determined by using the most recent table of life expectancy as published by the United States national 

20 center for health statistics. 

21 (6) Subject to the other provisions of this section, the department has full power, authority, and 

22 jurisdiction to allow, shall approve, or eondition or deny in writing compromise settlements for any type of 

23 benefits provided for unaer this ehapter and et lump-sum payments agreed to by workers and insurers. AH 

24 sueh eompromise settlements and lump sum pa·tments are void withaut the appraval al the department. 

25 Approval by tho deportment must be in writinf!. The department shall directly notify a claimant of a 

26 department order approving or denying a claimant's compromise or lump-sum payment. 

27 (7) A dispute between a claimant and an insurer regarding the conversion of biweekly paym~nts 

28 into a lump-sum is considered a dispute, for which a mediator and the workers' compensation court have 

29 jurisdiction to make a determination. If an insurer and a claimant agree to a compromise and release 

30 settlement or a lump-sum payment but the department disapproves the agreement, the parties may request 
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the workers' compensation court to review the department's decision." 

2 

3 Section 21. Section 39-71-744, MCA, is amended to read: 

4 "39-71-744. Benefits not due while claimant is incarcerated -- exceptions. I 1) Except as provided 

5 in subsection (2), a claimant is not eligible for disability or rehabilitation compensation benefits while the 

6 claimant is incarcerated for a period exceeding 30 days in a correctional institution, sueh as the Montana 

7 state 13risen er the Montana wernen's eerreetienal center or jail, as the result of conviction of a felony or 

8 a misdemeanor. The insurer remains liable for medical benefits. A time limit on benefits otherwise provided 

9 in this chapter is not extended due to a period of incarceration. 

1 O (2) A person who is employed while participating in a prerelease center program or a diversionary 

11 program is eligible for temporary total benefits as provided in 39-71-701 and medical benefits for a 

12 · work-related injury received while participating in a prerelease center program or a diversionary program. 

13 Other disability or rehabilitation benefits are not payable while the worker is participating in a prerelease 

14 center. This subsection does not prohibit the reinstatement of other benefits upon release from 

15 incarceration, nor does it apply to an employee performing community service described in 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

39-71-118(1)(f)." 

Section 22. Section 39-71-1011, MCA, is amended to read: 

"39-71-1011. Definitions. As used in this chapter, the following definitions apply: 

(1) "Board of rehabilitation certification" means the nonprofit, independent, fee-structured 

organization that is a member of the national commission for health certifying agencies and that is 

established to certify rehabilitation practitioners. 

(2) "Disabled worker" means 6fle a worker who has a rnedieally determined restrietion permanent 

impairment. established by objective medical findings. resulting from a work-related injury that precludes 

the worker from returning to the job the worker held at the time of the injury or to a job with similar 

physical requirements and who has an actual wage loss as a result of the injury. 

(3) "Rehabilitation benefits" means benefits provided in 39-71-1003, 39-71-1025, and 

39-71-2001. 

(4) "Rehabilitation plan" means an individualized plan to assist that assists a disabled worker in 

acquiring skills or aptitudes to return to work through job placement, on-the-job training, education, training, 
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or specialized job modification and that reasonably reduces the worker's actual wage loss. 

2 (51 "Rehabilitation provider" means a rehabilitation counselor certified by the board for rehabilitation 

3 cert1ficat1on and designated by the insurer to the department or a department of social and rehabilitation 

4 services counselor when a worker has been certified by the department of social and rehabilitation services 

5 under 39-71-1003. 

6 (61 "Rehabilitation services" censists et means a program of evaluation, planning, and delivery of 

7 goads and services implementation of a rehabilitation plan to assist a disabled worker to return to work." 

8 

9 Section 23. Section 39-71-1032, MCA, is amended to read: 

1 0 "39-71-1032. Termination of benefits for noncooperation with rehabilitation provider -- department 

11 hearing and appeal. (11 If an insurer believes that a worker is refusing unreasonably to cooperate with the 

12 rehabilitation provider, the insurer, with 14 days' notice to the worker and department on a form approved 

13 by the department, may terminate any reAabilitation benefits, except medical benefits and the impairment 

14 award, that the worker is receiving under tAis part until the worker cooperates. 

15 (21 The worker may contest the insurer's termination of benefits by filing a written exception to 

16 the department within 20 working days after the date of the 14-day notice. The worker or insurer may 

17 request a hearing before the department. The department shall hold a hearing within 30 days of receipt 

18 of the request. The department shall issue an order within 1 5 days of the hearing. 

19 (31 If the worker prevails at a hearing before the department, it may award attorney fees and costs 

20 to the worker under 39-71-612. 

21 (41 Within 30 days after the department mails its order to the party's last-known address, a party 

22 may appeal to the workers' compensation court." 

23 

24 Section 24. Section 39-71-2001, MCA, is amended to read: 

25 "39-71-2001. Rehabilitation benefits. ( 1) An injured A disabled worker as defined in 39-71-1011 

26 is eligible for rehabilitation benefits if: 

27 (a) tAe injury results in perFRanent partial disability or perFRanent total disability as defined in 

28 3Q 71 116 the worker has an actual wage loss as a result of the iniury; 

29 (b) a pAysician certifies tAat tAe injured werker is pAysisally unable to ·.-.·erk at tAe jeb tAe worker 

30 Reid at tAe tiFRe ef tAe injury; 
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lei a rehasilitation 13lan eom13leted b•( J.hl a rehabilitation provider, aR4 as designated by the insurer, 

2 certifies that the injured worker has reasonable vocational goals and a reemployment and ""''a§o 13otential 

3 opportunity and will have a reasonable reduction in the worker's actual wage loss with rehabilitation7; and 

4 The 13lan must tal<e into eonsideration the ,,,..orl<er's a§e, edueation, trainin§, worl( history, residual 13hysieal 

5 ea13aeities, and voeational interests. 

6 fe+i£l. a rehabilitation plan beh'teen agreed upon by the injured worker and the insurer is filed with 

7 the department. The plan must take into consideration the worker's age, education, training, work history, 

8 residual physical capacities, and vocational interests. The plan must specify a beginning and completion 

9 date. If the plan calls for the expenditure of funds under 39-71-1004, the department shall authorize the 

1 O department of social and rehabilitation services to use the funds. 

11 121 After filing the rehabilitation plan with the department, the~ disabled worker is entitled 

12 to receive rehabiliMtion biweekly compensation benefits at the injured worker's temporary total disability 

13 rate. The benefits must be paid for the period specified in the rehabilitation plan, not to exceed 104 weeks. 

14 Rehabilitation Benefits must so 13aid aurin§ a reasonable 13eriod, not to eKeeed 1 Q weeks, ',\1hile the worker 

15 is waitin§ to begin the agreed u13on rehabilitation 13lan. The rehabilitation plan must be completed within 

16 26 weeks of the completion date specified in the plan. Rehabilitation benefits must be paid biweekly while 

17 the worker is satisfactorily eom13leting progressing in the agreed-upon rehabilitation plan. Benefits under 

18 this section are not subject to the lump-sum provisions of 39-71-741. 

19 13) If the rohal3ilitation fJlan 13rovides for job 13laeoment, a voeational rehabilitation fJFOviaer shall 

20 assist the worker in ostaining other em13loyment and the worl1er is entitled to woekI.,, aonofits for a 13orios 

21 not to eiEeees 8 weel(s at tRe .,...orl(er's tem13orary total sisaaility rate. If, after rooeivin§ aonefits unaer tRis 

22 subseetion, the worker seoises to 13roeeos witi'l a rehabilitation 13lan, tl9e weel(s in 'h'RioR aonefits were 13ais 

23 under this subseetion may not be eresites a§ainst ti'le mai(imum ef 1 Q1 weel1s of rel9abilitation benefits 

24 13rovised in this seetion. 

25 14) If tl9ere is a sis13uto as to wl9etl9er an injures worker ean return to ti'le job ti'le worl<er hels at 

26 tRe time of injur~·. the insurer si'lall designate a rehaailitation 13revider te e•,aluate and determine ·,vi'lether 

27 tho worl(or ean return to ti'le joa i'leld at the time of injury. If it is setermines that the worker eannot return 

28 to the job held at the time of injury, the werl<er is entitled to rehabilitatien benefits ans seniees as 13rovises 

29 in suaseetion (2). 

30 f&¼.@l A worker may not receive temporary total or biweekly fJermanent 13artial sisability benefits 
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and rehal3ilitatisn the benefits under subsection 12) during the same period of time. 

2 (6) The i±L..6 rehabilitation provider.,.-as authorized by the insurer, shall continue to warlE with anEI 

3 assist the injured worker until the rehabilitation plan is completed. 

4 (51 To be eligible for benefits under this section, a worker is required to begin the rehabilitation plan 

5 within 78 weeks of reaching maximum medical healing. 

6 f+Hfil A worker may not receive both wages and rehabilitation benefits without the written consent 

7 of the insurer. A worker who receives both wages and rehabilitation benefits without written consent of 

8 the insurer is guilty of theft and may be prosecuted under 45-6-301." 

9 

10 Section 25. Section 39-72-403, MCA, is amended to read: 

11 "39-72-403. Time when claims must be presented. 11) When a claimant seeks benefits under this 

12 chapter, ffis the claimant's claims for benefits must be presented in writing to the employer, the employer's 

13 insurer, or the department within 2 years~ from the date the claimant knew or should have known 

14 that his tstal Elisal3ility the claimant's condition resulted from an occupational disease. When a beneficiary 

15 seeks benefits under this chapter, ffis claims for death benefits must be presented in writing to the 

16 employer, the employer's insurer, or the department within 1 year from the date the beneficiaries knew or 

17 should have known that the decedent's death was related to an occupational disease. 

18 12) The department may, upon a reasonable showing by the claimant or a decedent's beneficiaries 

19 that the claimant or the beneficiaries could not have known that the claimant's condition or the employee's 

20 death was related to an occupational disease, waive the claim time requirement up to an additional 2 

21 years." 

22 

23 Section 26. Section 39-72-704, MCA, is amended to read: 

24 "39-72-704. Medical and hospital expenses. In addition to the compensation provided by this 

25 chapter, an employee who becomes either totally or partially disabled from an occupational disease is 

26 entitled to receive" for treatment of the occupational disease, withal:lt liA'litatiaR as ta leR!JtR of tiA'le er Elellar 

27 aA'lel:lRt, reasanal3Ie A'leElieal serviees, 19ospitalication, A'leElieines, anEI ether troatA'leRt approveEI 13y the 

28 ElepartA'leRt payment of medical expenses under Title 39, chapter 71." 

29 

30 NEW SECTION. Section 27. Severability. If a part of [this act] is invalid, all valid parts that are 
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severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

2 applications, the part remains in effect in all valid applications that are severable from the invalid 

3 applications. 

4 

5 NEW SECTION. Section 28. Codification instructions. ( 1) [Section 11 is intended to be codified 

6 as an integral part of Title 39, chapter 71, part 29, and the provisions of Title 39, chapter 71, part 29, 

7 apply to f section 1 J. 

8 (2) [Section 21 is intended to be codified as an integral part of Title 39, chapter 71, part 4, and the 

9 provisions of Title 39, chapter 71, part 4, apply to [section 2]. 

10 (3) [Section 3] is intended to be codified as an integral part of Title 39, chapter 71, part 6, and the 

11 provisions of Title 39, chapter 71, part 6, apply to [section 3]. 

12 (4) [Section 41 is intended to be codified as an integral part of Title 39, chapter 71, part 1, and the 

13 provisions of Title 39, chapter 71, part 1, apply to [section 4]. 

14 15) Section 39-71-2001 is intended to be renumbered and codified as an integral part of Title 39, 

15 chapter 71, part 10. 

16 

17 

18 

NEW SECTION. Section 29. Effective date. [This act] is effective July 1, 1995. 

-END-
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