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Loss”; REV!SIV’ZZF{\‘TE%J%?MENTS TO RECEIVE PERMANENT P 4(/% DISABILITY BENEFITS; REVISING
PROVISIONS REGARDING TERMINATION OF BENEFITS UPON RETIREMENT; REVISING PROVISIONS FOR
LUMP-SUM CONVERSIONS; ALLOWING SUSPENSION OF BENEFITS WHILE A CLAIMANT IS
INCARCERATED FOR A MISDEMEANOR; REVISING THE DEFINITION OF DISABLED WORKER; EXEMPTING
PAYMENT AGREEMENTS BETWEEN A PREFERRED PROVIDER ORGANIZATION AND AN INSURER FROM
PRESCRIPTION DRUG PAYMENT LIMITS; REVISING REHABILITATION BENEFITS; AUTHORIZING THE
WORKERS’ COMPENSATION COURT JUDGE TO STAY PROCEEDINGS IN CERTAIN CIRCUMSTANCES;
REVISING THE DEFINITION OF "WAGES"; AUTHORIZING A REDUCTION IN BENEFITS FOR THIRD-PARTY
RECOVERIES; AUTHORIZING THE TERMINATION OF TEMPORARY TOTAL BENEFITS UPON NOTIFICATION
OF A WORKER'S RELEASE TO RETURN TO WORK; REQUIRING A SOLE PROPRIETOR, PARTNER,
CORPORATE OFFICER, OR MANAGER OR MEMBER OF A LIMITED LIABILITY COMPANY OR A DESIGNEE
TO PROVIDE NOTICE OF iNJURY WITHIN 30 DAYS; AUTHORIZING TERMINATION OF CERTAIN BENEFITS
FOR NONCOOPERATION WITH A REHABILITATION PROVIDER; REVISING THE FILING TIME FOR
OCCUPATIONAL DISEASE CLAIMS; REVISING PROVISIONS FOR PAYMENT OF MEDICAL EXPENSES IN
OCCUPATIONAL DISEASE CLAIMS; EXTENDING TEMPORARY PARTIAL DISABILITY BENEFITS;
AMENDING SECTIONS 39-71-116, 39-71-119, 39-71-123, 39-71-407, 39-71-603, 39-71-609, 39-71-701,
39-71-702, 39-71-703, 39-71-710, 39-71-711, 39-71-712, 39-71-721, 38-71-723, 39-71-727,
39-71-741, 39-71-744, 39-71-1011, 39-71-1032, 39-71-2001, 39-72-403, AND 39-72-704, MCA; AND
PROVIDING AN EFFECTIVE DATE."

STATEMENT QF INTENT

A statement of intent is required for this bill because [section 4] authorizes the department of labor
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and industry to adopt rules to provide for prompt claims handling practices for injured workers, for
employers, and for providers who are the customers of the workers’ compensation system. [t is the intent
of the legislature that the department of labor and industry adopt rules providing claimants with written

explanations of claims and the methodology of benefit calculation.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Stay pending determination by district court. Upon a motion and filing
ot an affidavit by either party and after a hearing, the workers’ compensation judge may grant a stay of
proceedings in the workers’ compensation court if a criminal action involving workers’ compensation

insurance fraud by a ciaimant has been filed in district court.

NEW SECTION. Section 2. Benefit reduction for third-party recovery. {1) If an empioyee is injured
or dies and obtains a third-party recovery, settlement, or award, an insurer may reduce by 30% the benefits
paid or that are required to be paid to the employee or beneficiary pursuant to chapter 71 or 72 as a result
of the injury or death. The reduction applies to any recovery, settlement, or award regardless of the form
of action or the nature of damages. The total of any reductions may not exceed 30% of any third-party
recovery, settlement, or award.

(2} This section does not iimit or prohibit an insurer’s right to pursue subrogation pursuant to

39-71-414.

(3) [f aninsurer is entitled to subrogation pursuant to 39-71-414, the amount subrogated must be

offset by any reduction in benefits pursuant to subsection (1).

NEW SECTION. Section 3. Payment of medical claims without acceptance of liability. (1) An

insurer may pay a medical claim that is based upon the report of a nonwage loss injury or occupational
disease without the payments being construed as an acceptance of liability for the claim.

{2} An insurer shall, within 10 days of making payment under subsection (1}, notify the worker of

the payment of the medical claim without acceptance of liability.

{3} Upon written request by a worker for the payment of indemnity benefits or for a determination

of liability, the insurer shall investigate the claim to determine liability for the injury or occupational disease
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under 39-71-606 or 39-71-608.

NEW SECTION. Section 4. Insurers to act promptly on claims. {1} Pursuant to the public policy

stated in 39-71-105, prompt claims handling practices are necessary to provide appropriate service to
injured workers, to employers, and to providers who are the customers of the workers’ compensation
system.

(2) An insurer shall provide to the claimant:

(a) a written statement of the reasons that a claim is being denied at the time of denial;

(b} whenever benefits requested by a claimant are denied, a written explanation of how the
claimant may appeal an insurer’s decision; and

(c} awritten explanation of the amount of wage loss benefits being paid to the claimant, along with
an explanation of the calculation used to compute those benefits. The explanation must be sent within 7
days of the initial payment of the benefit.

{3} An insurer shall:

{a) begin making payments that are due on a claim within 14 days of acceptance of the claim,
uniess the insurer promptty notifies the claimant that the insurer needs additional information in order to
begin paying benefits and specifies the information needed; and

{b) pay settlements within 30 days of the date the department issues an order approving the
settlement.

(4) An insurer may not make payments pursuant to 39-71-608 or any other reservation of rights
tor more than 90 days without:

(@) written consent of the ciaimant; or

{b) approval of the department,

(5) The department may adopt rules to implement this section,

Section 5. Section 39-71-116, MCA, is amended to read:
“39-71-116. Definitions. Unless the context otherwise requires, words and phrases empleyed used
in this chapter have the following meanings:

{1} "Actual wage loss" means that the wages that a worker earns or is qualified to earn after the

worker reaches maximum healing are less than_the actual wages the worker received at the time of the

/ﬁ’\ (th tana Legistative Councl]



54th Legislature 1.C0746.01

—t

Q Ww o N AW N

WOORNONORNRNN RN NN NN 2 e a3 A A =
O W W N T Rk WN =2 OO N T W N -

£4(2) "Administer and pay" includes all actions by the state fund under the Workers’
Compensation Act and the Occupational Disease Act of Montana necessary to:

(a) the investigation, review, and settlement of claims;

{b} payment of benefits;

{c) setting of reserves;

{d} furnishing of services and facilities; and

{e) whikzatieon uge of actuarial, audit, accounting, vocational rehabilitation, and legal services.

+2+{3] "Average weekly wage”™ means the mean weekly earnings of all employees under covered
employment, as defined and established annualiy by the Montana department of labor and industry. It is
established at the nearest whole dollar number and must be adopted by the department prior to July 1 of
each year.

+3+4) "Beneficiary" means:

(a} a surviving spouse living with or legally entitled to be supported by the deceased at the time
of injury;

(b} an unmarried child under the-age—of 18 years of age;

(¢} an unmarried child under the-age-ef 22 years of age who is a full-time student in an accredited
school or is enrolled in an accredited apprenticeship program;

{d) an invalid child over the—age—-ef 1B vears of_age who is dependent upon the decedent for

support at the time of injury;

(e) a parent who is dependent upon the decedent for support at the time of the injury if a
beneficiary, as defined in subsections {3Ha} [4)(a} through {3Md} (4}(d), does not exist; and

(f) a brother or sister under the-age-of 18 years of age if dependent upon the decedent for support
at the time of the injury but only until the age of 18 years and only when a beneficiary, as defined in
subsections {3Hat (4){a) through 3He} {4)(e], does not exist.

{43(5) "Casual employment” means employment not in the usual course of the trade, business,
profession, or occupation of the employer.

3(6) "Child" includes a posthumous child, a dependent stepchild, and a child legally adopted prior
to the injury.

+63(7) "Constructionindustry” means the major group of general contractors and operative builders,

-4 -
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heavy construction (other than building construction} contractors, and special trade contractors, listed in
major groups 15 through 17 in the 1887 Standard Industrial Classification Manual. The term does not
include office workers, design professionals, salespersons, estimators, or any other related employment that
is not directly involved on a regular basis in the provision of physical labor at a construction or renovation
site.

#1(8) "Days" means calendar days, unless otherwise specified.

{8H49) "Department” means the department of labor and industry.

(10) "Fiscal year" means the period of time between July 1 and the succeeding June 30.

{11) "Insurer” means an employer bound by compensation plan No. 1, an insurance company
transacting business under compensation plan No. 2, or the state fund under compensation plan No. 3.

{12} "Invalid” means cne who is physically or mentally incapacitated.

{13} "Maintenance care" means treatment designed to provide the optimum state of health while
minimizing recurrence of the clinical status.

(14) "Medical stability”, "maximum healing”, or "maximum medical healing” means a point in the
healing process when further material improvement would not be reasonably expected from primary medical
treatment.

15) "Obijective medical findings" means medical evidence i i range of motion, atroph

muscle strength, muscie spasm, or other diagnostic evidence, substantiated by clinical findings.

+84{16) "Order" means any decision, rule, direction, requirement, or standard of the department
or any other determination arrived at or decision made by the department.

#64(17) "Palliative care™ means treatment designed to reduce or ease symptoms without curing
the underlying cause of the symptoms.

£-A4(18) "Payroli™, "annual payrall”, or "annual payroll for the preceding year™ means the averag%;e
annual payroll of the employer for the preceding calendar year or, if the employer has not operatedla
sufficient or any length of time during the calendar year, 12 times the average monthly payroll for the

current year. However, an estimate may be made by the department for any employer starting in business

ZK (Montana Legisiative Councll
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if average payrolls are not available. This estimate must be adjusted by additional payment by the employer
or refund by the department, as the case may actually be, on December 31 of the current year. An
employer’s payroll must be computed by calgulating all wages, as defined in 39-71-123, that are paid by
an employer.

H8}(19) "Permanent partial disability” means a physical condition—after in_which a worker, has

reached after reaching maximum medical healing—r—which-a-worker healing:

has a permanent impairment established by objective medical findings; ard

{b} is able to return to work in some capacity but the physieal-restrietion permanent impairment

impairs the worker’s ability to work; and

(c} has an actual wage loss as a result of the injury.

49320} "Permanent total disability” means a physical condition resulting from injury as defined in
this chapter, after a worker reaches maximum medical healing, in which a worker does not have a
reasonable prospect of physically performing regular employment. Regular empioyment means work on a
recurring basis perfarmed for remuneration in a trade, business, profession, or other occupation in this
state. Lack of immediate job openings is not a factor to be considered in determining if a worker is
permanently totally disabled.

£263{21}) The "plant of the employer” includes the place of business of a third person while the
employer has access to or contral over the place of business for the purpose of carrying on the employer’s
usual trade, business, or occupation.

2H{22) "Primary medical services” means treatment prescribed by a treating physician, for
conditions resulting from the injury, necessary for achieving medical stability.

+22}(23} "Public corporation” means the state or any county, municipal corparation, school district,
city, city under commission form of government or special charter, town, or village.

+233(24} "Reasonably safe place to work" means that the place of employment has been made as
free from danger to the life or safety of the emptoyee as the nature of the employment will reasonably
permit.

+244{25) "Reasonably safe tools and appliances” are teols and appliances as are adapted to and are
reasonably safe for use for the particular purpase for which they are furnished.

+26+{26} {a) "Secondary medical services" means those medical services or appliances considered
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not medically necessary for medical stability. The services and appliances include but are not limited to
spas or hot tubs, wark hardening, physical restoration programs and other restoration programs designed
to address disability and not impairment, or equipment offered by individuals, clinics, groups, hospitals, or

rehabiiitation facilities.

i) As used in this subsection (26

10 engage in gainful employment is diminished as a result of physical restrictions resuiting from an injury.

The restrictions may be combined with factors, such as the worker’s age, education, work history, and

other factors that affect the worker’s ability to engage in gainful employment.

{ii) Disability does not mean a purely medical condition.

{28427) "Temporary partial disability" means a physical condition resulting from an injury as defined
in 39-71-119 in which a worker, prior to maximum healing:

(a) is temporarily unable to return to the position held at the time of injury because of a medicaily
determined physical restriction;

(b} returns to work in a modified or alternative employment; and

{¢} suffers a partial wage loss.

27428) "Temporary service contractor” means any person, firm, association, or corporation
canducting business that employs individuals directly for the purpose of furnishing the services of those
individuals on a part-time or tempaorary basis to others.

28329 "Temporary total disability" means a physical condition resuiting from an injury as defined
in this chapter that results in total loss of wages and exists until the injured worker reaches maximum
medical healing.

+28}{30) "Temporary worker" means a worker whose services are furnished to another on a
part-time or temporary basis to substitute for a permanent employee on leave or to meet an emergency or
short-term workload.

{364{31} "Treating physician"” means a person who is primarily responsible for the treatment of a
worker’s compensable injury and is:

{a} a physician licensed by the state of Montana under Titie 37, chapter 3, and has admitting
privileges to practice in one or more hospitals, if any, in the area where the physician is located;

(b} a chiropractor licensed by the state of Montana under Title 37, chapter 12;

{c) a physician assistant-certified licensed by the state of Montana under Title 37, chapter 20, if

f\ (Montana Leglistative Council
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there is not a physician, as defined in subsection {3GMa} (31){a), in the area where the physician

2 assistant-certified is located;

3 (d) an osteopath licensed by the state of Montana under Title 37, chapter 5; or

4 {e) a dentist licensed by the state of Montana under Title 37, chapter 4.

5 +314H32) "Year", unless otherwise specified, means calendar year."

6

7 Section 6. Section 39-71-119, MCA, is amended to read:

8 "39-71-119. Injury and accident defined. (1} "Injury” or "injured” means:

9 {a) internal or external physical harm to the body that is established by objective medical findings;
10 (b} damage to prosthetic devices or appliances, except for damage to eyeglasses, contact lenses,

11 dentures, or hearing aids; or

12 {c¢} death.

13 {2) An injury is caused by an accident. An accident is:

14 {a) an unexpected traumatic incident or unusual strain;

15 {b) identifiable by time and place of occurrence;

16 (¢) identifiable by member or part of the body affected; and

17 {d) caused by a specific event on a single day or during a single work shift.

18 {3) "Injury” or "injured"” does not mean a physical or mental condition arising from:
19 (a) emotional or mental stress; or

20 {b} a nonphysical stimulus or activity.

21 {4} "Injury” or "injured” does not include a disease that is not caused by an accident.
22 {b) {a) A cardiovascular, pulmonary, respiratory, or other disease, cerebrovascular accident, or

23 myocardial infarction suffered by a worker is an injury only if the accident is the primary cause of the
24 physical karm condition in relation to other factors contributing to the physical hasm condition.

25 {b) "Primary cause", as used in subsection {5)(a), means a cause that, with a reasonable degree

26 of medical certainty, is responsible for more than 50% of the physical condition."”

27
28 Section 7. Section 39-71-123, MCA, is amended to read:
29 "39-71-123. Wages defined. (1) "Wages" means the gross remuneration paid in money, or in a

30 substitute for money, for services rendered by an employee, or income provided for in subsection (1}{d).

-8-
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Wages include but are not limited to:

(a) commissions, bonuses, and remuneration at the regular hourly rate for overtime work, holidays,
vacations, and sickness periods;

{b} board, lodging. rent, or housing if it constitutes a part of the employee’s remuneration and is
based on its actual value;

{c} payments made to an employee on any basis other than time worked, including but not limited
to piecework, an incentive plan, or profit-sharing arrangement; and

{d} income or payment in the form of a draw, wage, net profit, or substitute for money received
or taken by a sole proprietor or partner, regardless of whether the sole proprietor or partner has performed
work or provided services for that remuneration.

(2) Wages do not include:

(a) employee expense reimbursements or allowances for meals, lodging, travel, subsistence, and
other expenses, as set forth in department ruies;

{b) special rewards for individual invention or discovery;

(¢} tips and other gratuities received by the employee in excess of those documented to the
employer for tax purposes;

{d} contributions made by the employer to a group insurance or pension plan; or

{e} vacation or sick leave benefits accrued but not paid.

{3} Fer(a) Except as provided in subsection {3]{b}, for compensation benefit purposes, the average

actual earnings for the four pay periods immediately preceding the injury are the employee’s wages, except
that ifs

+a} the term of employment for the same employer is less than four pay periods, ir-which-ease the
employee’s wages are the hourly rate times the number of hours in a week for which the employee was

hired to works+et.

{b) fer For good cause shown, by-the-elaimant-theuse-ef-thefourpay perieds does not-accurately

pay-perieds if the use of the last four pay periods does not accurately reflect the claimant’s employment

history with the employer, the wage may be calculated by dividing the total earnings for an additional period

of time, not to exceed 1 vear prior to the date of injury, by the number of weeks in that period, including

periods of idleness or seasonal flugtuations.

ﬁ\ (M'ontana Legisiative Council
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{4) {a) For the purpose of calculating compensation benefits for an employee warking concurrent
amployments, the average actual wages must be caiculated as provided in subsection (3). As used in this

subsection, "concurrent employment” means employment in which the employee was actually employed

at the time of the injury and would have continued to _be employed without a break in the term of

employment if not for the injury.

{b) The compensation benefits for a covered volunteer must be based on the average actual wages
in the volunteer's regular employment, except self-employment as a sole proprietor or partner who elected
not to be covered, from which the voiunteer is disabled by the injury incurred.

{c) The compensation benefits for an employee working at two or more concurrent remunerated
employments must be based on the aggregate of average actual wages of all employments, except
self-employment as a sole proprietor or partner who elected not to be covered, from which the employee
is disabled by the injury incurred.

{5) The compensation benefits and the payroli, for premium purposes, for a volunteer firefighter
covered pursuant to 39-71-118 must be based upon a wage of not less than $900 a month and not more

than 1 1/2 times the average weekly wage as defined in this chapter.”

Section 8. Section 39-71-407, MCA, is amended to read:

"39-71-407. Liability of insurers -- limitations. (1) Every Each insurer is liable for the payment of
compensation, in the manner and to the extent provided in this section, to an employee of an employer that
it insures who receives an injury arising out of and in the course of employment or, in the case of death
from the injury, to the employee’s beneficiaries, if any.

{2} (a) An insurer is liable for an injury, as defined in 39-71-119_if the injury is established by

objective medical findings and if the claimant establishes that it is more probable than not that;

{i} a claimed injury has occurred; or

(i} a claimed injury aggravated a preexisting condition.

{b) Proof that it was medically possible that a claimed injury occurred or that the claimed injury
aggravated a preexisting condition is not sufficient to establish liability.

{3) Anemployee who suffers an injury or dies while traveling is not covered by this chapter unless:

(a) (i) the employer furnishes the transportation or the empioyee receives reimbursement from the

employer for costs of travel, gas, oil, or lodging as a part of the employee’'s benefits or employment

-10 -
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agreement; and

lii) the travel is necessitated by and on behalf of the employer as an integral part or condition of
the employment; or

(b} the travel is required by the employer as part of the employee’s job duties.

{4) An emplayee is not eligible far benefits otherwise payable under this chapter if the employee’s
use of alcohol or drugs not prescribed by a physician is the major contributing cause of the accident.
However, if the employer had knowledge of and failed to attempt to stop the employee’s use of alcohol
or drugs, this subsection does not apply.

{b) 1f a claimant who has reached maximum healing suffers a subsequent nonwork-related injury
to the same part of the body, the workers’ compensation insurer is not liable for any compensation or
medical benefits caused by the subsequent nonwaork-related injury.

(6) An employee is not eligible for benefits payable under this chapter unless the entitlement to

benefits is established by objective medicai findings that contain sufficient factual and historical information

concerning the relationship of the worker’s condition to the original injury.

{8+{7) As used in this section, "major contributing cause” means a cause that is the leading cause

contributing to the result when compared to all other contributing causes.”

Section 9. Section 39-71-603, MCA, is amended to read:

"39-71-603. Notice of injuries other than death to be submitted within thirty days. Ne (1) A claim
to recover benefits under the Workers’ Compensation Act; for injuries not resulting in deaths may not be
considered compensable unless, within 30 days after the occurrence of the accident whieh that is claimed
to have caused the injury, notice of the time and place where the accident occurred and the nature of the
injury is given to the employer or the employer’s insurer by the injured employee or someone on the
employee’s behalf. Actual knowledge of the accident and injury on the part of the employer or the
employer’s managing agent or superintendent in charge of the work upesr in which the injured employee
was engaged at the time of the injury is equivalent to notice.

(2] if a sole proprietor, partner, manager of a manager-managed limited liability company, member

of a member-managed Jimited liability company, or corporate officer covered under this chapter is injured

in an accident, the sole proprietor, partner, manager, member, or corporate officer or an appointed designee

shall, within 30 days, notify the insurer of the time and location of the accident and the nature of the

-11 -
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injury.”

Section 10. Section 39-71-609, MCA, is amended to read:
"39-71-609. Denial of claim after payments made or termination of all benefits or reduction to

partial benefits by insurer -- fourteen days’ notice required -- exception. H (1} Except as provided in

subsection (2), if an insurer determines to deny a claim on which payments have been made under

39-71-608 during a time of further investigation or, after a claim has been accepted, terminates all biweekly
compensation benefits, it may do so only after 14 days’ written notice to the claimant, the claimant’s
authorized representative, if any, and the department. For injuries occurring prior to July 1, 1987, an
insurer must give 14 days’ written notice to the claimant before reducing benefits from total to partial.
However, if an insurer has knowledge that a claimant has returned to work, compensation benefits may
be terminated as of the time the claimant returned to work.

{2) Temporary total disability benefits may be terminated on the date that the worker has been

released to return to work in some capacity.”

Section 11. Section 39-71-701, MCA, is amended to read:

"39-71-701. Compensation for temporary total disability -- exception. (1) Subject to the limitation
in 39-71-736 and subsection {4) of this section, a worker is eligible for temporary total disability benefits;

{a) when the worker suffers a total loss of wages as a result of an injury and until the warker
reaches maximum healing; or

(b) _until the worker has been released to return to the employment in which the worker was

engaged at the time of the injury or to employment with similar physical requirements.

(2) The determination of temporary total disability must be supported by a preponderance of
objective medical evidenee findings.

{3} Weekly compensation benefits for injury producing temporary total disability are 66 2/3% of
the wages received at the time of the injury. The maximum weekly compensation benefits may not exceed
the state’s average weekly wage at the time of injury. Temporary total disability benefits must be paid for
the duration of the worker’'s temporary disability. The weekly benefit amount may not be adjusted for cost
of living as provided in 39-71-702{5).

(4} If the treating physician releases a worker to return to the same, a modified, or an alternative

12 -
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position that the individual is able and qualified to perform with the same employer at an equivalent or
higher wage than the individual! received at the time of injury, the worker is no longer eligible for temporary
total disability benefits even though the worker has not reached maximum healing. A worker requalifies
for temporary total disability benefits if the modified or alternative position is no longer available for any
reason to the worker and the worker continues to be temporarily totally disabled, as defined in 39-71-118.

{5} In cases where In which it is determined that periodic disability benefits granted by the Social
Security Act are payable because of the injury, the weekly benefits payable under this section are reduced,
but not below zero, by an amount equal, as nearly as practical, to one-half the federal periodic benefits for
sdeh the week, which amount is to be calculated from the date of the disability social security entitlement.

(6) If the claimant is awarded social security benefits, the insurer may, upon notification of the
claimant’s receipt of social security benefits, suspend biweekly compensation benefits for a period sufficient
to recover any resulting overpayment of benefits. This subsection does not prevent a ¢laimant and insurer
from agreeing tc a repayment plan.

(7) A worker may not receive both wages and temporary total disability benefits without the
written consent of the insurer. A worker who receives both wages and temporary total disability benefits

without written consent of the insurer is guilty of theft and may be prosecuted under 45-6-301."

Section 12. Section 39-71-702, MCA,, is amended to read:

"39-71-702. Compensation for permanent total disability. (1) if a worker is no longer temporarily
totally disabled and is permanently totally disabled, as defined in 39-71-1186, the worker is eligible for
permanent total disability benefits. Permanent total disability benefits must be paid for the duration of the
worker's permanent total disability, subject to 39-71-710.

{2} The determination of permanent total disability must be supported by a preponderance of
ohjective medical evidenee findings.

(3) Weekly compensation benefits for an injury resulting in permanent total disability are 66 2/3%
of the wages received at the time of the injury. The maximum weekly compensation benefits may not
exceed the state’s average weekly wage at the time of injury.

(4) In cases where in which it is determined that periodic disability benefits granted by the Social
Security Act are payable because of the injury, the weekly benefits payable under this section are reduced,

but not below zero, by an amount equal, as nearly as practical, to one-half the federal periodic benetits for

- 13-
@na Legisiative council



541th Legislature .C0746.01

AW

3]

O O W ~ O

11

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

the week, which amount is to be calculated from the date of the disability social security entitlement.

(5} A worker’'s benefit amount must be adjusted for a cost-of-living increase on the next July 1
after 104 weeks of permanent totai disability benefits have been paid and on each succeeding July 1. A
worker may not receive more than 10 adjustments. The adjustment must be the percentage increase, if
any, in the state’s average weekly wage as adopted by the department over the state’s average weekly
wage adopted for the previous year or 3%, whichever is less.

{6) A worker may not receive both wages and permanent total disability benefits without the
written consent of the insurer. A worker who receives both wages and permanent total disability benefits
without written consent of the insurer is guilty of theft and may be prosecuted under 45-6-301.

{7) If the claimant is awarded social security benefits, the insurer may, upon notification of the
claimant’s receipt of social security benefits, suspend biweekly compensation benefits for a period sufficient
to recover any resulting overpayment of benefits. This subsection does not prevent a claimant and insurer

from agreeing to a repayment plan.”

Section 13. Section 39-71-703, MCA, is amended to read:

"39-71-703. Compensation for permanent partial disability. {1) f an injured worker suffers a
permanent partial disability and is no langer entitled to temporary total or permanent total disability benefits,
the worker is entitled to a permanent partial disability award- if that worker:

{a) _has an actual wage loss as a result of the injury; and

{b) has a permanent impairment rating that:

(i)_is established by objective medical findings; and

(ii) is more than zero as determined by the latest edition of the American medical association Guides

to the Evaluation of Permanent Impairment.

(2) _When a worker receives an impairment rating as the resuit of a compensable injury and has no

actual wage loss as a result of the injury, the worker is eligible for an impairment award only.
+2+3) The permanent partial disability award must be arrived at by multiplying the percentage
arrived at through the calculation pravided in subsection 3} (4} by 350 weeks.

+H—An (41 A permanent partial disability award granted an injured worker may not exceed a

permanent partial disability rating of 100%. Fhe-eriteriafortherating-of-disabilityrrust be-ealeutated-using
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{6} The percentage to be used in subsection £} (3] must be determined by adding all of the
following applicable percentages to the impairment rating:

{a) if the claimantis 30 40 years of age of younger at the time of injury, 0% if the claimant is over
20 40 years of age butwndoerbB-yearsoiage at the time of injury, 2% 1%, and-itheclaimantisb6-yeats

: I .  imiusry—3%-

{b) for a worker who has completed less than 8 12 years of education, 3% 1%; for a worker who
has completed 8-through 12 years or more of education or who has received a graduate equivalency
diploma, 2% 0%, {era-workerwho-has-completedrrore-thent2-yearsof-education-0%;

{c) if a worker has no actual wage loss as a result of the industrial injury, 0%; if a worker has an
actual wage loss of $2 or less an hour as a result of the industrial injury, 10%:; if a worker has an actual

wage loss of more than $2 an hour as a result of the industrial injury, 20%:—ard, Wage |oss benefits must

be based an the difference between the actual wages received at the time of injury and the wages that the

worker earns or is qualified to earn after the worker reaches maximum healing.

{d) if a worker, at the time of the injury, was performing heavy labor activity and after the injury
the worker can perform only light or sedentary labor activity, 20% 5%; if a worker, at the time of injury,
was performing heavy labor activity and after the injury the worker can perform oniy medium labor activity,
18% 3%; if a worker was performing medium {abor activity at the time of the injury and after the injury
the worker can perform only light or sedentary labor activity, 38% 2%.

+4{6) The weekly benefit rate for permanent partial disability is 66 2/3% of the wages received
at the time of injury, but the rate may not exceed one-half the state’s average weekly wage. The weekly
benefit amount established for an injured worker may not be changed by a subsequent adjustment in the
state’'s average weekly wage for future fiscal years.

HB47) If aworker suffers a subsequent compensable injury or injuries to the same part of the bady,
the award payable for the subsequent injury may not duplicate any amounts paid for the previous injury
or injuries.

(8) If awaorkeris eligible for a rehabilitation plan, permanent partial disability benefits payable under

this section must be calculated based on the wages that the worker earns or would be qualified to earn

following the completion of the rehabilitation plan.

{6+(9) As used in this section:

-15 -
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{a) "heavy labor activity” means the ability to lift over 50 pounds occasianally or up to 50 pounds
frequently;

{b) "medium labor activity” means the ability to lift up to 50 pounds occasionally or up to 256
pounds frequently;

{c) "light labor activity” means the ability to lift up to 25 pounds occasionally or up to 10 pounds
frequently; and

{d) "sedentary labor activity” means the ability to lift up to 10 pounds occasionally or up to 5

pounds frequently.”

Section 14. Section 39-71-710, MCA, is amended to read:
"39-71-710. Termination of benefits upon retirement. (1) [f a claimant is receiving disability or
rehabilitation campensation benefits and the claimant receives social security retirement benefits or is

eligible to receive or is receiving full social security retirement benefits or retirement benefits from a system

that is an alternative to social security retirement berefits, the claimant is considered to be retired. When

the claimant is eensidered retired, the liability of the insurer is ended for payment of wage-supplement

permanent partial disability benefits other than the impairment award, payment of permanent total disability

benefits, and payment of rehabilitation compensation benefits. However, the insurer remains liable for

temporary total disability benefits, any impairment award, and medical benefits.
{2) If a claimant who is eligible under subsection (1) to receive secial-seeurity retirement benefits
and is while gainfully employed suffers a work-related injury, the insurer retains liability for temporary total

disability benefits, any impairment award, and medical benefits."

Section 15. Section 39-71-711, MCA, is amended to read:

“39-71-711. Impairment evaluation -- ratings. (1) An impairment rating:

(a) is a purely medical determination and must be determined by an impairment evaluator after a
claimant has reached maximum healing;

{b) must be based on the current edition of the Guides to Evaluation of Permanent Impairment
published by the American medical association; and

{c} must be expressed as a percentage of the whole person,_and

{d) must be established by ¢bjective medical findings.

-16 -
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(2) A claimant or insurer, or both, may obtain an impairment rating from an evaluator who is a
medical doctor or from an evaluator who s a chiropractor if the injury falls within the scope of chiropractic
practice. If the claimant and insurer cannot agree upon the rating, the mediation procedure in part 24 of
this chapter must be followed.

{3} An evaluator must be a physician licensed under Titie 37, chapter 3, except if the claimant’s
treating physician is a chirppractor, the evaluator may be a chiropractor who is certified as an evaluator
under chapter 12.

(4) Disputes over impairment ratings are not subject to 39-71-605."

Section 16. Section 39-71-712, MCA, is amended to read:

"39-71-712. Temporary partial disability benefits. {1} Hf, prior to maximum healing, an injured
worker has a physical restriction and is approved to return to a modified or alternative employment that the
worker is able and gualified to perform and the worker suffers an actual wage loss as a result of a
temporary work restriction, the worker qualifies for temporary partial disability benefits.

{2) Aninsurer’s liability for temporary partial disability must be the difference between the injured
warker's average weekly wage received at the time of the injury, subject to a maximum of 40 hours a
week, and the actual weekly wages earned during the pericd that the claimant is temporarily partially
disabled, not to exceed the injured waorker’s temporary total disability benefit rate.

{(3) Temporary partial disability benefits are limited to a total of 26 weeks. The insurer may extend

the period of temporary partial disability payments.
{4) A worker requalifies for temporary total disability benefits if the modified position is no longer

available to the worker and the worker continues to be temporarily totally disabled as defined in 39-71-1186.

(5) Temporary partial disability may not be eensidered-an-elementef-permanentpartiab-disability
aprd-ray-rotbe Credited against any permarertirepalrRent-ofr-ariy permanent partial disability award or

settlement ing under 39-71-703."

Section 17. Section 39-71-721, MCA, is amended to read:
"39-71-721. Compensation for injury causing death -- limitation. (1} (a} If an injured emplioyee
dies and the injury was the proximate cause of sueh the death, then the beneficiary of the deceased is

entitled to the same compensation as though the death occurred immediately following the injury. A
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beneficiary’s eligibility for benefits commences after the date of death, and the benefit level is established
as set forth in subsection {2).

{b) The insurer is entitled to recover any overpayments or compensation paid in a lump sum to a
waorker prior to death but not yet recouped. The insurer shall recover such payments from the beneficiary’s
biweekly payments as provided in 39-71-741(5).

{2) To beneficiaries as defined in 39-71-116(3Ha}{4){a) through +3Heh (4}(d}, weekly compensation
benefits for an injury causing death are 86 2/3% of the decedent’s wages. The maximum weekly
compensation benefit may not exceed the state’'s average weekly wage at the time of injury. The minimum
weekly compensation benefit is 50% of the state’s average weekly wage, but in no event may it exceed
the decedent’s actual wages at the time of his death.

{3) To beneficiaries as defined in 39-71-116(3He+{4](e] and S3HH (4){f), weekly benefits must be
paid to the extent of the dependency at the time of the injury, subject to a maximum of 66 2/3% of the
decedent’s wages. The maximum weekly compensation may not exceed the state’s average weekly wage
at the time of injury.

(4) If the decedent leaves no beneficiary as defined in 39-71-116, a lump-sum payment of $3,000
must be paid to the decedent’s surviving parent or parents.

{6) If any beneficiary of a deceased employee dies, the right of such beneficiary to compensation
under this chapter ceases. Death benefits must be paid to a surviving spouse for 500 weeks subsequent
to the date of the deceased empioyee’s death or until the spouse’s remarriage, whichever occurs first.
After benefit payments cease to a surviving spouse, death benefits must be paid to beneficiaries, if any,
as defined in 39-71-116{3Hb}{4){b} through £3Hd} {4)(d).

{6} In all cases, benefits must be paid to beneficiaries, as defined in 39-71-1186.

(7} Benefits paid under this section may not be adjusted for cost of living as provided in 39-71-702.

{8) Notwithstanding subsections (2} and {3), beginning July 1, 1987, through June 30, 1991, the
maximum weekly compensation benefits for injury causing death may not exceed the state’s average
weekly wage of $299 established July 1, 1986. Beginning July 1, 1987, through June 30, 1991, the
minimum weekly compensation for injury causing death shall be $149.50, which is 50% of the state’s
average weekly wage established July 1, 1986, but in no event may it exceed the decedent’s actual wages

at the time of death.”

-18 -

ﬁ\ (Montana Legisiative Councit



o4th Legislature LCO748.01

a W 0 N O kW N -

- et ek e eeh md ek
~ 3 O AW RN -

18
19
20
21
22
23
24
25
26
27
28
29

Section 18. Section 39-71-723, MCA, is amended to read:

"39-71-723. How compensation to be divided among beneficiaries. Compensation due to
beneficiaries shal must be paid to the surviving spouse, if any, or if none, then divided equally among or
for the benefit of the children. In cases where in which beneficiaries are a surviving spouse and
stepchildren of sdehk the spouse, the compensation shalt must be divided equally among all beneficiaries.
Compensation due to beneficiaries as defined in 39-71-116(3He}(4)(e) and 3HE (4)1f), where if there is

maore than one, shalt must be divided equitably among them, and the question of dependency and amount

thereot-shall must be a question of fact for determination by the department.”

Section 19. Section 39-71-727, MCA, is amended to read:

"39-71-727. Payment for prescription drugs -- limitations. (1) For payment of prescription drugs,
an insurer is liable only for the purchase of generic-name drugs if the generic-name product is the
therapeutic equivalent of the brand-name drug prescribed by the physician, unless the generic-name drug
is unavailable.

{2) If an injured worker prefers a brand-name drug. the worker may pay directly to the pharmacist
the difference in the reimbursement rate between the brand-name drug and the generic-name product, and
the pharmacist may erby bill the insurer only for the reimbursement rate of the generic-name drug.

(3) The pharmacist may bill anly for the cost of the generic-name product on a signed itemized
billing, except if purchase of the brand-name drug is allowed as provided in subsection {1).

(4) When billing for a brand-name drug, the pharmacist shail certify that the generic-name drug was
unavailable.

{5) Reimbursement rates payable by an insurer subject-to-anagreement-pursuapt-te-30—71131302
are limited to the average wholesale price of the product at the time of dispensing, plus a dispensing fee
not to exceed $5.50 per product.

{6) The pharmacist may not dispense more than a 30-day supply at any ane time.

{7) For purposes of this section, average wholesale prices must be updated weekly.

(8} For purposes of this section, the terms "brand name”, "drug product”, and "generic name" have
the same meaning as provided in 37-7-502.

(%) Aninsurer may not require a worker receiving benefits under this chapter 1o obtain medications

from an out-of-state mail service pharmacy.
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{10} The provisions of this section do not apply to an agreement between a preferred provider

organization and an insurer,”

Section 20. Section 39-71-741, MCA, is amended to read:

"39-71-741. Compromise settiements and lump-sum payments. {1} (a) Benefits under this chapter

may be converted in whole or in part to a lump sum:

(i} if a claimant and an insurer dispute the initial compensability of an injury; and

(ii) if the claimant and insurer agree to a settlement.

{b) The agreement is subject to department approval. The department may disapprove an
agreement under this section only if there is not a reasonable dispute over compensability.

{c) Upon approval, the agreement constitutes a compromise and release settlement and may not
be reopened by the department.

{2) la) H-aphrsurorhas-aeceptecthitat-tability forariniury—permanent Permanent partial disability
benefits may be converted in whole or in part to a lump-sum payment if:

{i) _an insurer has accepted initiai liability for an injury; and

(ii) the claimant and the insurer agree 10 a lJump-sum conversion.

{b} The total of any lump-sum conversion in part that is awarded to a claimant prior to the
claimant’s final award may not exceed the anticipated award under 39-71-703 e¢$28-000—whicheveris
less.

{c) An agreementis subject to department approval. The department may disapprove an agreement

only if the department determines that the settlement lJump-sum conversion amount is inadequate. |f

disapproved, the department shall set forth in detail the reasons for disapproval.

(d} Upon approval, the-agreement-eonstittes a compromise and release settlement and may not
be reopened by the department.

(3) Permanent total disability benefits may be converted in whole or in part to a lump sum. The
total of all lump-sum conversions in part that are awarded to a claimant may not exceed $20,000. A
conversion may be made only upon the written application of the injured worker with the concurrence of
the insurer. Approval of the lump-sum payment rests in the discretion of the department. The approval
or award of a lump-sum payment by the department or court must be the exception. It may be given only

if the warker has demonstrated financial need that:

=20 -
Montana Legistative councif



o41n Legisiature LLu/s4c.u

g o WM

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

{a) relates to:
(i} the necessities of life;
(i) an accumulation of debt incurred prior to the injury; or

(iii} a self-employment venture that is considered feasible under criteria set forth by the department;

{b) arises subsequent to the date of injury or arises because of reduced income as a result of the
injury.

{4) Any lump-sum conversion of benefits under subseetien-43} this section must be converted to
present value using the rate prescribed under subsection {5)(b}.

{b} {(a) An insurer may recoup any lump-sum payment amortized at the rate established by the
department, prorated biweekiy over the projected duration of the compensation period.

(b) The rate adopted by the department must be based on the average rate for United States
10-year treasury bills in the previous calendar year—+ewhdedte-therearestwholo-rurmber.

{c) If the projected compensation period is the claimant’s lifetime, the life expectancy must be
determined by using the most recent tabie of life expectancy as pubiished by the United States national
center for health statistics.

{6) Subject to the other provisions of this section, the department has-tutpower—autherity—and
jurisdiction-to-allew, shall approve—ereendition or deny in_writing compromise settlements ferany-type-of
benefits-provided-forunderthisehapter and of lump-sum payments agreed to by workers and insurers. Ad

Approval-by-the-department-must be-in—writing: The department shall directly notify a claimant of a
depariment order approving or denying a claimant’s compromise or lump-sum payment.

{(7) A dispute between a claimant and an insurer regarding the conversion of biweekly payments
into a lump-sum is considered a dispute, for which a mediator and the workers’ compensation court have
jurisdiction to make a determination. If an insurer and a claimant agree to a compromise and release
settlement or a lump-sum payment but the department disapproves the agreement, the parties may request

the workers’ compensation court to review the department’s decision.”

Section 21. Section 39-71-744, MCA, is amended to read:

"39-71-744. Benefits not due while claimant is incarcerated -- exceptions. (1) Except as provided

-21 -
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in subsection (2), a claimant is not eligible for disability or rehabilitation compensation benefits while the

claimant is incarcerated for a period exceeding 30 days in a correctional institution-—sdeh-as-the-Meontana

state-prsen-orthe-Mortara-wemen-s-corfectionalecenter or jail; as the result of conviction of a felony or
a misdemeancr. The insurer remains liable for medical benefits. A time limit on benefits otherwise provided
in this chapter is not extended due to a period of incarceration.

{2) A person who is employed while participating in a prerelease center program or a diversionary
program is eligible for temporary total benefits as provided in 39-71-701 and medical benefits far a
work-related injury received while participating in a prerelease center program or a diversionary program.
Other disability or rehabilitation benefits are not payable while the worker is participating in a prerelease
center. This subsection does not prohibit the reinstatement of other benefits upon release from
incarceration, nor does it apply to an employee performing community service described in

39-71-118(1)f)."

Section 22. Section 39-71-1011, MCA, is amended to read:

"39-71-1011. Definitions. As used in this chapter, the following definitions apply:

(1) "Board of rehabilitation certification” means the nonprofit, independent, fee-structured
organization that is a member of the national commission for health certifying agencies and that is
established to certify rehabilitation practitioners,

{2) “"Disabled worker” means ene a worker who has a medieathy-determined-restrietion permanent

impairment, established by objective medical findings, resuiting from a work-related injury that precludes

the worker from returning to the job the worker held at the time of the injury or to a job with similar

physical requirements and who has an actual wage loss as a result of the injury.

(3} "Rehabilitation benefits" means benefits provided in 39-71-1003, 39-71-1025, and
39-71-2001.

(4) "Rehabilitation plan” means an individualized plan te—assist that assists a disabled worker in
acquiring skills or aptitudes to return to work through jab placement, on-the-job training, education, training,

or specialized job modification and that reasonably reduces the worker’'s actual wage loss.

{6) "Rehabilitation provider” means a rehabilitation counselor certified by the board for rehabilitation
certification and designated by the insurer to the department or a department of social and rehabilitation

services counselor when a worker has been certified by the department of social and rehabilitation services
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under 39-71-1003,
{6) "Rehabilitation services" eeansists-of means a program of evaluation, planning, and delivery-of

goeds—and-services implementation of a rehabilitation plan to assist a disabled worker to return to work.”

Section 23. Section 39-71-1032, MCA, is amended to read:

"39-71-1032. Termination of benefits for noncooperation with rehabilitation provider -- department
hearing and appeal. {1) If aninsurer believes that a worker is refusing unreasonably to cooperate with the
rehabilitation pravider, the insurer, with 14 days’ notice to the worker and department on a form approved

by the department, may terminate any rehabiitatien benefits, except medical benefits and the impairment

award, that the worker is receiving wRderthis—part until the worker cooperates.

(2) The worker may contest the insurer’s termination of benefits by filing a written exception to
the department within 20 working days after the date of the 14-day notice. The worker or insurer may
request a hearing before the department. The department shaill hold a hearing within 30 days of receipt
of the request. The department shall issue an order within 15 days of the hearing.

(3) If the worker prevails at a hearing before the department, it may award attorney fees and costs
to the worker under 39-71-612.

{4) Within 30 days after the department mails its order to the party’s last-known address, a party

may appeal to the workers’ compensation court.”

Section 24. Section 39-71-2001, MCA, is amended to read:
"39-71-2001. Rehabititation benefits. (1) Aniriured A disabled worker as defined in 39-71-1011

is eligible for rehabilitation benefits if:

(a) the—injuryresulis—in

3821116 the worker has an actual wage loss as a result of the injury;

{e}—arebhabilitation-plancompletedby (b) a rehabilitation provider, ard as designated by the insurer,

certifies that the injured worker has reasonable vocational goals and a reemployment ard-wage-petential

opportunity and will have a reasonable reduction in the worker’'s actual wagqge loss with rehabilitation-; and

-23-
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1 capacities—and-veocatonanterests-
2 {d}(c] a rehabilitation plan between agreed upon by the injured worker and the insurer is filed with

the department. The plan must take into consideration the worker's age, education, training, work history,

residual physical capacities, and vocational interests. The plan must specify a beginning and completion

date. If the plan calls for the expenditure of funds under 39-71-1004, the department shall authorize the

department of soctal and rehabilitation services to use the funds.

to receive rehabiitation biweekly compensation benefits at the injured worker’'s temporary total disability

rate. The benefits must be paid for the period specified in the rehabilitation plan, not to exceed 104 weeks.

3
4
5
6
7 {2) After filing the rehabilitation plan with the department, the irjured disabled worker is entitled
8
9
0

11 is-waiting-to-begin-the-agreed-uponrehabilitatienplan- The rehabilitation plan must be completed within

12 26 weeks of the completion date specified in the plan. Rehabilitation benefits must be paid biweekly while

13 the worker is satisfactorily eemploting progressing in the agreed-upon rehabilitation plan. Benefits under

14 this section are not subject to the lump-sum provisions of 39-71-741.

26 +B}{3) A worker may not receive temporary total e—biweekly-permancntpartal-disability benefits
27 and rehabiitation the benefits under subsection (2} during the same period of time.

28 {8—Fhe [4) A rehabilitation provider—as authorized by the insurer; shall continue to werk-with-and
29 assist the injured worker until the rehabilitation plan is completed.

30 (5] To be eligible for benefits under this section, a worker is required to beqin the rehabilitation plan
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within 78 weeks 0of reaching maximum medical healing,

+A{8) A worker may notreceive both wages and rehabilitation benefits without the written consent
of the insurer. A waorker whao receives both wages and rehabilitation benefits without written consent of

the insurer is guilty of theft and may be prosecuted under 45-6-301."

Section 25, Section 38-72-403, MCA, is amended to read:

"39-72-403. Time when claims must be presented. (1} When a claimant seeks benefits under this
chapter, his the claimant’s claims for benefits must be presented in writing to the employer, the employer’s
insurer, or the department within 2-years 1 year fram the date the claimant knew or should have known
that histetal-disability the claimant’s condition resulted from an occupational disease. When a beneficiary
seeks benefits under this chapter, his claims for death benefits must be presented in writing to the
employer, the employer’s insurer, or the department within 1 year from the date the beneficiaries knew or
should have known that the decedent’s death was related 10 an occupational disease.

{2} The department may, upon a reasonabtle showing by the claimant or a decedent’s beneficiaries
that the claimant or the beneficiaries could not have known that the claimant’s condition or the employee’s
death was related to an occupational disease, waive the claim time requirement up to an additional 2

years."

Section 26. Section 39-72-704, MCA, is amended to read:
"39-72-704. Medical and hospital expenses. [n addition to the compensation provided by this

chapter, an empioyee who becomes either totally or partially disabled from an occupational disease is

entitled to receive, for treatment of the occupational disease, witheutlmitationas-telength-oftivne-ordealiar

department payment of medical expenses under Title 39, chapter 71."

NEW SECTION. Section 27. Severability. If a part of [this act] is invalid, all valid parts that are

severable from the invalid part remain in efiect. If a part of [this act] is invalid in one or more of its
applications, the part remains in effect in all valid applications that are severable from the invalid

applications.
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NEW SECTION. Section 28. Caodification instructions. (1) [Section 1] is intended 1o be codified

2 as an integral part of Title 39, chapter 71, part 29, and the provisions of Title 39, chepter 71, part 29,
3 apply to [section 1}.
4 (2} [Section 2]is intended to be codified as an integral part of Title 39, chapter 71, part 4, and the
5 provisions of Title 39, chapter 71, part 4, apply to {section 2].
6 {3) [Section 3}is intended to be codified as an integral part of Title 39, chapter 71, part 6, and the
7 provisions of Title 39, chapter 71, part 6, apply to [section 3].
8 {4) [Section 4] is intended to be codified as an integral part of Title 32, chapter 71, part 1, and the
9 provisions of Title 39, chapter 71, part 1, apply to [section 4].
10 (b} Section 39-71-2001 is intended to be renumbered and codified as an integral part of Title 39,
11 chapter 71, part 10.
12
13 NEW SECTION. Section 29. Effective date. [This act] is effective July 1, 1995,
14 -END-
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STATE OF MONTANA - FISCAL NOTE

Fiscal Note for SB0375, as introduced

DESCRIPTION OF PROPOSED LEGISLATION:
An act generally revising workers’ compensation and occupational disease laws.

ASSUMPTICNS:

1. A closed claim study was completed of Plan I, Plan IT and Plan III closed claims.
The study reviewed 747 State Fund ¢losed claimg from fiscal years 1983 to 1994, Of
these, 168 were post-1991 law c¢laims. BABnalysis of these claims was the basis to
determine the impact of the provisions of thisg bill. Of these 168 claims, 149 were
permanent partial disability (PPD) claims.

2. The cost of the 168 post-1991 PPD closed claims reviewed in the study totaled
$4,742,671, for an average cost per claim of $28,230. The costs of the 149 PPD
closed claims was $2,267,%946. Based on State Fund data, 62.5% of the total wage
loss claims reported are PPD and 37.5% are temporary total disability (TTD) that do
not move to PPD.

3. Number of wage loss claims reported in FY34 was 3,686.

5, Estimated claim costs associated with PPD claims in FY94 is $65,034,863 (62.5% x
3,686 claims x $28,230 = $65,034,8€3).

5. Actuarial estimate of FY94 ultimate claim costs is $198,500,000 ($119,000,000
indemnity, $79,500,000 medical) .

6. The PPD total costs of the 149 closed claims reviewed were: age & education - 8.3%;
physical restriction - 25.5%; rehabilitation (8 wk provision) - 92.4%.

7. The Section 13 estimated effect of this bill is: physical restriction - 77%

reduction in benefits; age - 70% reduction in benefits; education - 52% reduction
in benefits; net age and education - 61% reduction of benefits; rehab will result
in 100% reduction of the lump sum for 8 weeks settlement.

8. Estimated cost savings on FY94 ultimate costs for changes in Section 13 of this
bill: age & education - $65,034,863 x 8.3% x 61% = 3,292,715; physical
restriction - 865,034,863 x 25.5% x 77% = 12,769,595; rehabilitation - $65,034,863
x 9.4% x 100% =6,113,277; total cost savings Section 13 = $22,175,587

9. Estimated impact of Section 10 of this bill: a) PYS5 average date of medical
service to mailroom date ig 48.67 days (6.95 weeks); b) 14 days of benefit
requirements from date of notification; ¢} 6 weeks of mail time plus 2 weeks of
benefits equals a total of 8 weeks; d) the average weekly wage for TTD benefits is
estimated at $225; e) 37.5% of all claims are TTD, 37.5% of 3,686 = 1,382 claims;
f) savings estimated at: 8 weeks x $225/wk x 1,382 claims = $2,487,600 savings
Section 10

10. Objective medical findings have been previously estimated by NCCI at 1% of total
indemnity. $119,000,000 x 1% = $1,190,000 (savings Section 6).
11. Average duration for compensation benefits for PPD claims is estimated at 103 weeks.

FY94 average weekly wage was $181 for PFD claims. Assume a discount rate of &%.
Savings from discounting lump sum settlements of PPD claims is estimated at $1,075
per claim on 2,304 claims, or $2,476,800 (savings Section 20).

12. One-time estimated cost of computer changes to implement this bill are $30,000.
13. Estimated savings: Section € = $1,190,000; Section 10 = $2,487,600; Section 13 =
$22,175,587; Section 20 = $2,476,800; Total = $28,329,987 or 14.3% of FY94

ultimates.
14. Projected total ultimates is $164,000,000 in FY9%6 and $157,500,000 in FY97.

{continued on next page)
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Office of Budget and Program Planning

Fiscal Note for SBQ375, as introduced
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{continued)

FISCAL IMPACT:

FY96& FYS7
Difference Difference
Total Ultimate Liabilities ($23,452,000) ($22,522,500)

The estimated reduction in total ultimate liabilities would put very significant downward
presgure on total premium revenues required by the State Fund., The extent to which
premium revenues would be reduced would be subject to analysis by the State Fund’'s
independent actuary and action by the State Fund beard of directors.



STATE OF MONTANA - FISCAL NOTE

Fiscal Note for SB0375, as introduced (revised)

DESCRIPTION OF PROPOSED LEGISLATION:
An act generally revising workers’ compensation and occupational disease laws.

ASSUMPTIONS:

1. - A cleosed claim study was completed of Plan I, Plan II and Plan III closed claims.
The study reviewed 747 State Fund closed claimg from fiscal years 1983 to 1994. Of
these, 168 were post-1991 law claims. Analysis of these claims was the basis to
determine the impact of the provisions of this bill. Of these 168 claims, 149 were
permanent partial disability (PPD) claims.

2. The cost of the 168 pest-1991 closed claims reviewed in the study totaled
54,742,671, for an average cost per claim of 3$28,230. The costs of the 149 PPD
closed claims was $2,267,946. Based on State Fund data, 62.5% of the total wage
loss claims reported are PPD and 37.5% are temporary total disability (TTD) that do
not move to PPD.

3. Number of wage loss claims reported in FY94 was 23,686.

4. Estimated claim costs associated with PPD claims in FY94 is $65,034,863 (62.5% x
3,686 claims x $28,230 = $65,034,863).

S. Actuarial estimate of FY94 ultimate claim costs is $198,500,000 ($119,000,000
indemnity, $79,500,000 medical).

5. The PPD total costs of the 149 closed claims reviewed were: age & education - 8.3%;
physical restriction - 25.5%; rehabilitation (8 wk provision) - 9.4%.

7. The Section 13 estimated effect of this bill is: physical restriction - 77%

reduction in benefits; age - 70% reduction in benefits; education - 52% reduction
in benefits; net age and education - 61% reduction of benefits; rehab will result
in 100% reduction of the lump sum for 8 weeks settlement.

8. Estimated cost savings on FY94 ultimate costs for changes in Section 13 of this
bill: age & education - $65,034,853 x B8.3% x 61% = 3,292,715; physical
restriction - $65,034,863 x 25.5% x 77% = 12,769,595; rehabilitation - $65,034,863
x 9.4% x 100% =6,113,277; total cost savings Section 13 = $22,175,587

9. Estimated impact of Section 10 of this bill: a) FY95 average date of medical
service to mailroom date is 48.67 days (6.95 weeks); Db) 14 days of benefit
requirements from date of notification; c¢) 6 weeks of mail time plus 2 weeks of
benefits equals a total of 8 weeks; d) the average weekly wage for TID benefits is
estimated at $225; e) 37.5% of all claims are TTD, 37.5% of 3,686 = 1,382 claims;
f) savings estimated at: 8 weeks x $225/wk x 1,382 claims = $2,487,600 savings
Sectiocn 10

10. Objective medical findings have been previously estimated by NCCI at 1% of total
indemnity. $119,000,000 x 1% = $1,180,000 ({savings Section 6).
11. Average duration for compensation benefits for PPD claims is estimated at 103 weeks.

FY94 averadge weekly wage was $181 for PPD claims. Assume a discount rate of 6%.
Savings from discounting lump sum settlements of PPD claims is estimated at $1,075
per claim on 2,304 claims, or $2,476,800 (savings Section 20).

12. One-time estimated cost of computer changes to implement this bill are $30,000.
13. Estimated savings: Section 6 = £1,190,000; Section 10 = $2,487,600; Section 13 =
$22,175,587; Section 20 = $2,476,800; Total = $28,329,987 or 14.3% of FY%4

ultimates.
14. Projected total ultimates is $164,000,000 in FY96 and $157,500,000 in FY97.

{continued on next page)
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Fiscal Note Requesgt, SB0375, as introduced (revised)
Page 2
{(continued)

FISCAL, IMPACT:

FY96 FY97
Difference Difference
Total Ultimate Liabilities ($23,452,000) {$22,522,500)

The estimated reduction in total ultimate liabilities would put very significant downward
pressure on total premium revenues required by the State Fund. The extent to which
premium revenues would be reduced would be subject to analysis by the State Fund’'s
independent actuary and action by the State Fund board of directors.
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Loss REVISI HEQUlREMENTS TO RECEIVE PERMANENT P ﬁf DISABILITY BENEFITS; REVISING

PROVISIDNS REGARDING TERMINATION OF BENEFITS UPON RETIREMENT: REVISING PROVISIONS FOR
LUMP-SUM CONVERSIONS; ALLOWING SUSPENSION OF BENEFITS WHILE A CLAIMANT IS
INCARCERATED FOR A MISDEMEANOR; REVISING THE DEFINITION OF DISABLED WORKER; EXEMPTING
PAYMENT AGREEMENTS BETWEEN A PREFERRED PROVIDER ORGANIZATION AND AN INSURER FROM
PRESCRIPTION DRUG PAYMENT LIMITS; REVISING REHABILITATION BENEFITS; AUTHORIZING THE
WORKERS' COMPENSATION COURT JUDGE TO STAY PROCEEDINGS. IN CERTAIN CIRCUMSTANCES;
REVISING THE DEFINITION OF "WAGES"; AUTHORIZING A REDUCTION IN BENEFITS FOR THIRD-PARTY
RECOVERIES; AUTHORIZING THETERMINATION dF TEMPORARY TOTALBENEFITSUPONNOTIFICATION
OF A WORKER'S RELEASE TQO RETURN TO WORK; REQUIRING A SOLE PROPRIETOR, PARTNER,
CORPORATE OFFICER, OR MANAGER OR MEMBER OF A LIMITED LIABILITY COMPANY OR A DESIGNEE
TO PROVIDE NOTICE OF INJURY WITHIN 30 DAYS; AUTHORIZING TERMINATION OF CERTAIN BENEFITS
FOR NONCOOPERATICN WITH A REHABILITATION PROVIDER; REVISING THE FILING TIME FOR
OCCUPATIONAL DISEASE CLAIMS; REVISING PROVISIONS FOR PAYMENT OF MEDICAL EXPENSES IN
OCCUPATIONAL DISEASE CLAIMS; EXTENDING TEMPORARY PARTIAL DISABILITY BENEFITS;
AMENDING SECTIONS 39-71-116, 39-71-119, 39-71-123, 39-71-407, 39-71-603, 39-71-608, 39-71-701,
39-71-702, 38-71-703, 39-71-710, 39-71-711, 39-71-712, 39-71-721, 38-71-723, 39-71-727,
39-71-741, 39-71—744, 39-71-1011, 39-71-1032, 39-71-2001, 39-72-403, AND 39-72-704, MCA; AND
PROVIDING AN EFFECTIVE DATE.”

STATEMENT OF INTENT

A statement of intent is required for this bill because [section 4] authorizes the department of labor
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and industry to adopt rules to provide for prompt claims handling practices for injured workers, for
employers, and for providers who are the customers of the workers’' compensation system. It is the intent
of the legislature that the department of labor and industry adopt rules providing claimants with written

explanations of claims and the methodology of benefit calculation.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Stay pending determination by district court. Upon a motion and filing
of an affidavit by either party and after a hearing, the workers’ compensation judge may grant a stay of
proceedings in the workers’ compensation court if a criminal action involving workers’ compensation

insurance fraud by a claimant has been filed in district court.

NEW SECTION. Section 2. Benefit reduction for third-party recovery. (1) If an employee is injured
or dies and abtains a third-party recovery, settlement, or award, an insurer may reduce by 30% the benefits
paid or that are required to be paid to the emplayee or beneficiary pursuant to chapter 71 or 72 as a result
of the injury or death. The reduction applies to any recovery, settiement, or award regardless of the farm
of action or the nature of damages. The total of any reductions may not exceed 30% of any third-party
recovery, settlement, or award.

(2) This section does not limit or prohibit an insurer's right 10 pursue subrogation pursuant to

39-71-414.

{3) If an insurer is entitled to subrogation pursuant to 39-71-414, the amount subrogated must be

offset by any reduction in benefits pursuant to subsection (1),

NEW SECTION. Section 3. Payment of medical claims without acceptance of liability. (1) An
insurer may pay & medical claim that is based upon the report of a nonwage loss injury or occupational
disease without the payments being construed as an acceptance of liability for the claim.

(2) Aninsurer shall, within 10 days of making payment under subsection (1), notify the worker of

the payment of the medical claim without acceptance of liability.
(3) Upon written request by a worker for the payment of inderﬁnity benefits or for a determination

of liability, the insurer shall investigate the claim to determine liability for the injury or occupational disease

.2
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under 39-71-606 or 39-71-608.

NEW SECTION. Section 4. Insurers to act promptly on claims. (1) Pursuant to the public policy

stated in 39-71-105, prompt claims handling practices are necessary to provide appropriate service to
injured workers, to employers, and to providers who are the customers of the workers’ compensation
system,

(2) An insurer shall provide to the claimant:

(a) a written statement of the reasons that a ciaim is being denied at the time of denial;

(b} whenever benefits requested by a claimant are denied, a written explanation of how the
claimant may appeal an insurer’s decision; and

(¢} a written explanation of the amount of wage loss bengfits being paid to the claimant, along with
an explanation of the calculation used to compute those benefits. The explanation must be sent within 7
days of the initial payment of the benefit.

{3) An insurer shall:

{a) begin making payments that are due on a claim within 14 days of acceptance of the claim,
unless the insurer promptly notifies the claimant that the insurer needs additional information in order to
begin paying benefits and specifies the information needed; and

{b) pay settlements within 30 days of the date the department issues an order approving the
settlement.

(4) An insurer may not make payments pursuant to 39-71-608 or any other reservation of rights
for more than 90 days without:

{a) written consent of the claimant; or

(b} approval of the department.

{5} The department may adopt rules to impiement this section.

Section 5. Section 39-71-116, MCA, is amended to read:
"39-71-116. Definitions. Unless the context otherwiserequires, words and phrases ermpleyed used
in this chapter have the following meanings:

{1)_"Actual wage loss” means that the waqges that a worker earns or is qualified to earn after the

worker reaches maximum healing are less than the actual wages the worker received at the time of the

-3-
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{{2) "Administer and pay" includes all actions by the state fund under the Workers’
Compensation Act and the Occupational Disease Act of Montana necessary to:

{a) the investigation, review, and settlement of claims;

{b} payment of benefits;

{c) setting of reserves;

(d} furnishing of services and facilities; and

(@)’ utilization use of actuarial, audit, accounting, vocational rehabilitation, and legal services.

+24(3) "Average weekly wage" means the mean weekly earnings of all employees under covered
employment, as defined and established annually by the Montana department of labor and industry. Itis
established at the nearest whole dollar number and must be adopted by the department prior to July 1 of
each year.

+3H4) "Beneficiary" means:

(a) a surviving spause living with or legally entitled to be supported by the deceased at the time
of injury;

{b) an unmarried child under the-age—of 18 years of age;

[c) an unmarried child under tha-age-of 22 years of age who is a full-time student in an accredited
school or is enrolled in an accredited apprenticeship program;

{d} an invalid child over the—age—ef 18 vears of age who is dependent upon the decedent for
support at the time of injury;

{e) a parent who is dependent upon the decedent for support at the time of the injury if a
beneficiary, as defined in subsections {3Ha} (4}(a] through {3Hd} (4)(d), does not exist;' and

{f} a brother or sister under the-age-ef 18 years of age if dependent upon the decedent for support
at the time of the injury but only until the age of 18 years and only when a beneficiary, as defined in
subsections +3Hal [4)(a) through {3He} (4]]e), does not exist.

+44{5) "Casual employment” means employment not in the usual course of the trade, business,
profession, or occupation of the employer.

{64{6) "Child" includes a posthumous child, a dependent stepchild, and a child legally adopted prior
to the injury.

¢64(7) "Constructionindustry” means the major group of general contractors and operative builders,

-4 -
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heavy construction {other than building construction) contractors, and special trade contractors, listed in
maijor groups 15 through 17 in the 1987 Standard Industrial Classification Manual. The term does not
include office workers, design prafessionais, salespersons, estimators, or any other related employment that
is not directly involved on a regular basis in the provision of physical labor at a canstruction or renovation
site.

8] "Days" means calendar days, uniess otherwise specified.

83(9] "Department" means the department of labor and industry.

{10) “Fiscal year” means the period of time between July 1 and the succeeding June 30.

(11) "Insurer" means an employer bound by compensation ptan No. 1, an insurance company
transacting business under compensation plan No. 2, or the state fund under compensation plan No. 3.

(12) "Invalid" means one who is physically or mentally incapacitated.

{13) "Maintenance care” means treatment designed to provide the optimum state of health while
minimizing recurrence of the clinical status.

(14} "Medical stability", "maximum healing”, or "maximum medical healing" means a point in the
healing process when further material improvement would not be reasonably expected from primary medical
treatment.

{15) "Objective medical findings" means medical evidence, including range of motion, atrophy,

muscle strength, muscle spasm, or other diagnostic evidence, substantiated by clinical findings.

H8H16) "Order” means any decision, rule, direction, requirement, or standard of the department
or any other determination arrived at or decision made by the department.

H64+17) "Palliative care” means treatment designed to reduce or ease symptoms without curing
the underlying cause of the symptoms.

++A(18) "Payroll", "annual payroll”, or "annual payroll for the preceding year" means the average
annual payroll of the employer for the preceding calendar year or, if the employer has not operated a
sufficient or any length of time during the calendar year, 12 times the average monthly payroll for the

current year. Howevar, an estimate may be made by the department for any employer starting in business

-5-
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if average payrolls are not available. This estimate must be adjusted by additional payment by the employer
or refund by the department, as the case may actually be, on December 31 of the current year. An
employer’s payroll must be computed by calculating all wages, as defined in 39-71-123, that are paid by
an employer.

+8+(19) "Permanent partial disability" means a physical condition;—after in which a worker, has
reaahed after reaching maximum medical healirg—in—whieh-a-werkes healing:

has a permanent impairment established by obiective medicai findings; ard

{b} is able to return to work in some capacity but the physiealrestrietion permanent impairment

impairs the worker’s ability to work;_and

81(20) "Permanent total disability” means a physical condition resulting from injury as defined in
this chapter, after a worker reaches maximum medical healing, in which a worker does not have a
reasonable prospect of physically performing regular employment. . Regular employment means work on a
recurring basis performed for remuneration in a trade, business, profession, or other occupation in this
state. Lack of immediate job openings is not a factor to be considered in determining if a worker is
permanently totally disabled. |

264{21) The "plant of the employer” includes the place of business of a third person while the
employer has access to or control aver the place of business for the purpose of carrying on the employer’s
usual trade, business, or occupation. '

- F2H{(22) "Primary medical services” means treatment prescribed by a treating physician, for

conditions resulting from the injury, necessary for achieving médicai stability.

{22(23} "Public corporation” means the state or any county, municipal corporation, school district,
city, city under commission form of government or special charter, town, or village.

+23)(24) "Reasonably safe place to work™ means that the place of employment has been made as
free from danger to the life or safety of the employee as the nature of the employment will reasonably
permit.

+243(25) "Reasonably safe tools and appliances” are tools and appliances as are adapted to and are
reasonably safe for use for the particular purpose for which they are furnished.

+264{26) (a} "Secondary medical services” means those medical services or appliances considered

-8 -
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not medically necessary for medical stability. The services and appliances include but are not limited to
spas or hot tubs, work hardening, physical restoration programs and other restoration programs designed
to address disability and not impairment, or equipment offered by individuals, clinics, groups, hospitals, ar
rehabilitation facilities.

{b} (i) As used in this subsection (26), "disability" means a condition in which a worker’'s ability

to engage in gainfui employment is diminished as a result of physical restrictions resulting from an injury.

The restrictions may be combined with factors, such as the worker's age, education, work history, and

other factors that affect the worker’s ability to engage in gainful employment.

{ii) Disability does not mean a purely medical condition.

+26}{27) "Temporary partial disability” means a physical condition resulting from an injury as defined
in 39-71-119 in which a worker, prior to maximum healing:

{(a) is temporarily unable to return to the position held at the time of injury because of a medically
determined physical restriction;

{b) returns to work in a modified or alternative employment; and

{c) suffers a partial wage loss.

24(28) "Temporary service contractor" means any person, firm, association, or corporation
conducting business that employs individuals directly for the purpose of furnishing the services of those
individuals on a part-time or temporary basis to others.

28429} "Temporary total disability” means a physical condition resulting from an injury as defined
in this chapter that results in total loss of wages and exists until the injured worker reaches maximum
medical healing.

+28K430) "Temporary worker" means a worker whose services are furnished to another on a
part-time or temporary basis to substitute for a permanent employee on leave or to meet an emergency or
short-term workload.

30H31)] "Treating physician” means a person who is primarily respcnsible for the treatment of a
worker's compensabie injury and is:

(a) a physician licensed by the state of Montana under Titie 37, chapter 3, and has admitting
privileges to practice in one or more hospitals, if any, in the area whare the physician is located;

(b} a chiropractar licensed by the state of Montana under Title 37, chapter 12;

(c} a physician assistant-certified licensed by the state of Montana under Title 37, chapter 20, if

-7-
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there is not a physician, as defined in subsection {36Ha} {31){a), in the area where the physician

assistant-certified is located;

{d)
{e)

an osteopath licensed by the state of Montana under Title 37, chapter 5; or

a dentist licensed by the state of Montana under Title 37, chapter 4.

{3H(32) "Year", unless otherwise specified, means calendar year.”

Section 6. Section 39-71-119, MCA, is amended 10 read:

*39-71-119. Injury and accident defined. (1) “lInjury” or "injured” means:

{a)
{b)

internal or external physical harm to the body that is established by objective medical findings;

damage to prosthetic devices or appliances, except for damage to eyeglasses, contact lenses,

dentures, or hearing aids; or

{c)
(2
{a)
(b)
(cl
(d)
(3)
(a)
(b)
(4)
{5)

myocardial

death.

An injury is caused by an accident. An accident is:

an unexpected traumatic incident or unusual strain;

identifiable by time and place of occurrence;

identifiable by member or part of the bedy affected; and

caused by a specific event on a single day or during a single work shift.

"Injury” or "injured" does not mean a physical or mental condition arising from:
emotional or mental stress; or

a nonphysical stimulus or activity.

"Injury” or "injured” does not inciude a disease that is not caused by an accident.
la)l A cardiovascular, pulmonary, respiratory, or ather disease, cerebrovascular accident, or

infarction suffered by a warker is an injury only if the accident is the primary cause of the

physical harm condition in relation to other factors contributing 1o the physical Rarm condition.

b} "Primary cause”, as used in subsection (5){a), means a cause that, with a reasonable deqree

of medical certainty, is responsible for mora than 50% of the physical condition."”

Section 7. Section 39-71-123, MCA, is amended to read:

"39-71-123. Wages defined. (1} "Wages" means the gross remuneration paid in money, or in a

substitute for money, for services rendered by an employee, or income provided for in subsection (1){(d}.

-8 -
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Wages include but are not limited to:

{a) commissions, bonuses, and remuneration at the regular hourly rate for overtime work, holidays,
vacations, and sickness periods;

(b} board, lodging, rent, or housing if it constitutes a part of the employee’s remuneration and is
based on its actual value;

{c) payments made to an employee on any basis other than time worked, including but not limited
l\

o
(d) income or payment in the form of a draw, wage, net profit, or substitute for money received

to piecework, an incentive plan, or profit-sharing arrangement; and

or taken by a sole proprietor or partner, regardless of whether the sole proprietor or partner has performed
work or provided services far that remuneratian.

{2} Wages do not include:

(a) employee expense reimbursements or allowances for meals, lodging, travel, subsistence, and
other expenses, as set forth in department rules;

{b) special rewards for individual invention or discovery;

{c) tips and other gratuities received by the employee in excess of those documented to the
employer for tax purposes;

{d) contributions made by the empioyer to a group insurance or pension plan; or

(e} vacation or sick leave benefits accrued but not paid.

{3) Fer{a) Except as provided in subsection {3}{b}, for compensation benefit purposes, ths average
actual earnings for the four pay periods immediately preceding the injury are the employee’s wages, except
that ifs

{a} the term of empioyment for the same employer is less than four pay periods, i-whieh-ease the
employee’s wages are the hourly rate times the number of hours in a week for which the employee was
hired to work:er.

{b) #er For good cause shown, &

pay-pereds if the use of the last four pay periods does not accurately reflect the claimant’s employment

history with the employer, the wage may be calculated by dividing the total earnings for an additional period

of time, not to exceed 1 year prior to the date of injury, by the number of weeks in that period, includin

periods of idleness or seasonal fluctuations.
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(4) {a) For the purpose of calculating compensation benefits for an emplayee working concurrent
amployments, the average actual wages must be calculated as provided in subsection {3). As used in this

subsecticn, "concurrent employment” means employment in which the empiloyee was actually empioyed

at the time of the injury and would have continued to be employed without a break in the term of

employment if not for the injury.

{b) The compensation benefits for a covered volunteer must be based on the average actual wages
in the volunteer's regular ermnployment, except self-employment as a sole proprietor or partner who elected
not to be covered, from which the volunteer is disabled by the injury incurred.

{c) The compensation benefits for an employee working at two or more concurrent remunerated
employments must be based on the aggregate of average actual wages of all employments, except
self-employment as a sole proprietor or partner who elected not to be covered, from which the employee
is disabled by the injury incurred.

(5) The compensation benefits and the payroll, for premium purposes, for a volunteer firefighter
covered pursuant to 39-71-118 must be based upon a wage of not less than $900 a month and not more

than 1 1/2 times the average weekly wage as defined in this chapter.”

Section 8. Section 39-71-407, MCA, is amended to read:

"39-71-407. Liability of insurers -- limitations. (1} Ewvery Each insurer is liable for the payment of
compensation, in the manner and to the extent provided in this section, 1o an employee of an employer that
it insures who receives an injury arising out of and in the course of employment or, in the case of death
from the injury, to the employee’s bensficiaries, if any.

(2) (a) An insurer is liable for an injury, as defined in 39-71-119,_if the injury is established by
obiective medical findings and if the claimant establishes that it is more probable than not that:

{il a claimed injury has occurred; or

- {ii} a claimed injury aggravated a preexisting condition.

{b) Proof that it was medically possible that a claimed injury occurred or that the claimed injury
aggravated a preexisting condition is not sufficient to establish liability.

(3) Anempioyee who suffers an injury or dies while traveiing is not covered by this chapter unless:

{a) (i) the employer furnishes the transportation or the employee receives reimbursement from the

employer for costs of travel, gas, oil, or lodging as a part of the employee’s benefits or employment
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agreement; and

(i} the travel is necessitated by and on behalf of the employer as an integral part or condition of
the e_mployment; or

{b) the travel is required by the employer as part of the employee’s job duties.

{(4) An employee is not eligible for benefits otherwise payable under this chapter if the employee’s
use of alcobel or drugs not prescribed by a physician is the major contributing cause of the accident.
However, if the empioyer had knowledge of and failed to attempt to stop the employee’s use of alcohol
or drugs, this subsection does not apply.

{6) If a claimant who has reached maximum healing suffers a subsequent nonwork-reiated injury
to the same part of the body, the workers’ compensation insurer is not liable for any compensation or
medical benefits caused by the subsequent nonwork-related injury.

{6) An employee is not eligible for benefits payable under this chapter unless the entitlement to

benefits is established by objective medical findings that contain sufficient factual and historical information

concerning the relationship of the worker’s condition to the original injury.

{84+{7) As used in this section, "major contributing cause” means a cause that is the leading cause

contributing to the result when compared 10 all other contributing causes.”

Section 9. Section 39-71-803, MCA, is amended to read:

"39-71-603. Notice of injuries other than death to be submitted within thirty days. Ne 1) A claim
to recover benefits under the Workers’ Compensation Act; for injuries not resulting in death; may not be
considered compensable unless, within 30 days after the occurrence of the accident whieh that is claimed
to have caused the injury, notice of the time and place whera the accident occurred and the nature of the
injury i1s given to the employer or the employer’s insurer by the injured employee or scmeone on the
employee’s behalf. Actual knowledge of the accident and injury on the part of the employer or the
employer’s managing agent or superintendent in charge of the work wpes in which the injured .employee
was engaged at the time of the injury is equivalent to notice.

{2) !f a sole proprietor, partner, manager of 8 manager-managed limited liability company, member

of a member-managed limited liability company, or corporate officer covered under this chapter is injured

in an accident, the sole proprietor, partner, manager, member, or carporate officer or an appointed designee

shall, within 30 days, notify the insurer of the time and location of the accident and the nature of the
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injury."

Section 10. Section 39-71-609, MCA, is amended to read:
"39-71-609. Denial of claim after payments made or termination of all benefits or reduction to

partial benefits by insurer -- fourteen days’ notice required -- exception. # (1} Except as provided in

subsection {2), if an insurer determines to deny a claim on which payments have been made under

39-71-608 during a time of further investigation or, after a claim has been accepted, terminates all biweekly
compensation benefits, it may do so only after 14 days’ written notice to the claimant, the claimant’'s
authorized representative, it any, and the department. For injuries occurring prior to July 1, 1987, an
insurer must give 14 days’' written notice to the claimant before reducing benefits from total to partial.
However, it an insurer has knowledge that a claimant has returned to work, compensation benefits may
be terminated as of the time the claimant returned to work.

{2) Temporary total disability benefits may be terminated on the date that the worker has been

released to return to work in some capacity.”

Section 11. Section 33-71-701, MCA, is amended 10 read:

"39-71-701. Compensation for temporary total disability -- exception. {1) Subject to the limitation
in 39-71-736 and subsection (4) of this section, a warker is eligible for temporary total disability benefits;

{8} when the worker suffers a total loss of wages as a result of an injury and until the worker
reaches maximum healing; or

(b} until the worker has been released to return to the employment in which the worker was
engaqged at the time of the injury or to employment with similar physical requirements.

(2) The determination of temporary total disability must be supported by a prepcnderance of
objective medical evidenee findings.

(3] Wesekly compensation benefits for injury producing temporary total disability are 66 2/3% of
the wages received at the time of the injury. The maximum weekly compensation benefits may not exceed
the state’s average weekly wage at the time of injury. Temporary total disability benefits must be paid for
the duration of the worker’s temporary disability. The weekly benefit amount may not be adjusted for cost
of living as provided in 39-71-702(5}.

{4) If the treating physician releases a worker to return to the same, a modified, or an alternative
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position that the individual is able and qualified to perform with the same employer at an equivaient or
higﬁer wage than the individual received at the time of injury, the worker is no longer eligible for temporary
total disability benefits even though the worker has not reached maximum healing. A worker requalifies
for temporary total disability benefits if the modified or alternative position is no longer available for any
reason to the worker and the worker continues to be temporarily totally disabled, as defined in 39-71-116.

(5) In cases where in_which it is determined that periodic disability benefits granted by the Social
Security Act are payable because of the injury, the weekly benefits payable under this section are reduced,
but not below zero, by an amount equal, as nearly as practical, to one-half the federal periodic benefits for
suoh the week, which amount is to be calculated from the date of the disability social security entitlement.

(6) If the claimant is awarded social security benefits, the insurer may, upon notification of the
claimant’s receipt of social security benefits, suspend biweekly compensation benefits for a period sufficient
to recaver any resulting overpayment of benefits. This subsection does not prevent a claimant and insurer
from agreeing to a repayment pian,

{7) A worker may not receive both wages and temporary total disability benefits without the
written consent of the insurer. A worker who receives both wages and tempaorary total disability benefits

without written consent of the insurer is guilty of theft and may be prosecuted under 45-6-301."

Sectioﬁ 12. Section 39-71-702, MCA, is amended to read:

"39-71-702. Compensation for permanent total disability. (1) If a worker is no longer temporarily
totally disabled and is permanently totally disabled, as defined in 39-71-116, the worker is sligible for
permanent total disability benefits. Permanent total disability benefits must be paid for the duration of the
worker’s permanent total disability, subject to 39-71-710.

(2) The determination ¢f permanent total disability must be supported by a preponderance of
objective medical evidenee findings.

{3) Weekly compensation benefits for an injury resulting in permanent total disability are 668 2/3%
of the wages received at the time of the injury. The maximum weekly compensation benefits may not
exceed the state’'s average weekly wage at the time of injury.

(4) In cases wheare in_ which it is determined that periodic disability benefits granted by the Social
Security Act are payable because of the injury, the weekly benefits payable under this sectian are reduced,

but not below zero, by an amount equal, as nearly as practical, to one-half the federai periodic benefits for

- 13-
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the week, which amount is to be calculated from the date of the disability social security entitlement.

{5) A worker's benefit amount must be adjusted for a cost-of-living increase on the next July 1
after 104 weeks of permanent total disability benefits have been paid and on each succeeding July 1. A
worker may not receive mare than 10 adjustments, The adjustment must be the percentage increase, if
any, in the state’s average weekly wage as adopted by the department over the state's average weekly
wage adopted for the previaus year or 3%, whichever is less.

(8) A worker may not receive both wages and permanent total disability benefits without the
written consent of the insurer. A worker who receives both wages and permanent total disability benefits
without written consent of the insurer is guiity of theft and may be prosecuted under 45-8-301.

(7) If the claimant is awarded social security benefits, the insurer may, upon notification of the
claimant’s receipt of social security benefits, suspend biweekly compensation benefits for a period sufficient
to recover any resulting overpayment of benefits. This subsection does not prevent a claimant and insurer

from agreeing to a repayment plan.”

Section 13. Section 39-71-703, MCA, is amended to read:

"39-71-703. Compensation for permanent partial disability. (1) If an injured worker suffers a
permanent partial disability and is no langer entitled to temporary total or permanent total disability benefits,
the worker is entitled to a permanent partial disability award- if that worker:

{a) has an actual wage loss as a result of the injury; and

(b} has a permanent impairment rating that:

{i] is estabiished by objective medical findings; and

{ii) is more than zero as determined by the latest edition of the American medical association Guides

to the Evaluation of Permanent impairment.

{2} When a worker receives an impairment rating as the result of 8 compensable injury and has na

actual wage loss as a result of the injury, the worker is eligible for an impairment award only,

+243) The permanent partial disability award must be arrived at by multiplying the percentage

arrived at through the calcuiation provided in subsection 3} {4) by 350 weeks.

S—4An (4) A permanent partial disability award granted an injured worker may not exceed a

permanent partial disability rating of 100%.
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{81 The percentage to be used in subsection &2+ {3) must be determined by adding all of the
tollowing applicable percentages to the impairment rating:

{a} if the claimant is 30 40 years of age or younger at the time of injury, 0%; if the claimant is over
36 40 years of age but-uhder-b8-years-oi-age at the time of injury, 2% 1%, and-H-the-claimantis-56-years

(b} for a worker who has completed less than 8 12 years of education, 3% 1%;: for a worker who

has completed 8-threwgh 12 years or more of education or who has received a graduate eguivalency

diploma, 2% 0%;

(c) if a worker has no actual wage loss as a result of the industrial injury, 0%; if a worker has an

actual wage loss of §2 or less an hour as a resuit of the industrial injury, 10%; if a worker has an actual

wage loss of more than $2 an hour as a result of the industrial injury, 20%+-ard. Wage loss benafits must

be based on the difference between the actual wages received at the time of injury and the wages that the

worker earns or is qualified to earn after the worker reaches maximum healing.

{d) if a worker, at the time of the injury, was performing heavy labor activity and after the injury
the worker can perform oniy light or sedentary labor activity, 209 5%, if a worker, at the time of injury,
was performing heavy labor activity and after the injury the worker can perform only medium labor activity,
3B 3%; if a worker was performing medium labor activity at the time of the injury and after the injury
the worker can perform only light or sedentary labor activity, 30% 2%.

+44(6) The weekly benefit rate for permanent partial disability is 66 2/3% of the wages received
at the time of injury, but the rate may not exceed one-half the state’s average weekly wage. The weekly
benefit amount established for an injured worker may not be changed by a subsequent adjustment in the
state’s average weekly wage for future fiscal years.

B84{7) If a worker sutfers a subsequent compensable injury or injuries to the same part of the body,
the award payable for the subsequent injury may not duplicate any amounts paid for the previous injury

or injuries.

B) If a worker is eligibie for a rehabiiitation

this section must be calculated based on_the wages that the worker earns or would be gualified to earn

following the compietion of the rehabilitation plan.

{8H9} As used in this section:

-15 -
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(a) "heavy labar activity” means the ability to lift over 50 pounds occasionally or up to 50 pounds
frequently; ‘

(b) "medium labor activity” means the ability to lift up to 50 pounds occasionally or up to 25
pounds frequently;

(c} "light labor activity” means the ability to lift up to 25 pounds occasionally or up to 10 pounds
frequently; and

(d) "sedentary labor activity” means the ability to lift up to 10 pounds occasionally or up t0 5

pounds frequently.”

Section 14. Section 39-71-710, MCA, is amended to read:
"39-71-710. Termination of benefits upon retirement. (1) If a claimant is receiving disability or
rehabilitation compensation benefits and the claimant receives social security retirement benefits or is

eligible to receive or is receiving full social security retirement benefits or retirement benefits from a system

that is an alternative to sccial sacurity retirement beredits, the claimant is considered to be retired. When
the claimant is eensigdered retired, the liability of the insurer is ended for payment of wagesupplerment

permanent partial disability benefits other than the impairment award, payment of permanent total disability

benefits, and payment of rehabilitation compensation benefits. However, the insurer remains liable for

temporary total disability benefits, any impairment award, and medical benefits.
{2} If a claimant who is eligible under subsection {1) to receive seeial-seeaurity retirement benefits
and s while gainfully employed suffers a wark-related injury, the insurer retains liability for temporary total

disability benefits, any impairment award, and medical benefits."”

Section 15. Section 39-71-711, MCA, is amended to read:

"39-71-711. Impairment evaluation -- ratings. (1] An impairment rating:

{a) is a purely medical determination and must be determined by an impairment evaluator after a
claimant has reached maximum healing;

(b} must be based on the current edition of the Guides to Evaluation of Parmanent Impairment
published by the American medical association; and

(¢l must be expressed as a percentage of the whole person;_and

d) _must be established by objective medical findings.
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{(2) A claimant or insurer, or both, may obtain an impairment rating from an evaluator who is a
medical doctor or from an evaluator who is a chiropractor if the injury falls within the scope of chiropractic
practice. [f the claimant and insurer cannot agree upon the rating, the mediation procedure in part 24 of
this chapter must be followed.

{3} An evaluator must be a physician licensed under Title 37, chapter 3, except if the claimant’s
treating physician is a chiropractor, the evaluator may be a chiropractor wha is certified as an evaluator
under chapter 12.

{4) Disputes over impairment ratings are not subject to 39-71-605."

Saction 16. Section 39-71-712, MCA, is amended to read:

"39-71-712. Temporary partial disability benefits. {1} [f, prior to maximum healing, an injured
worker has a physical restriction and is approved to return to a modified or alternative empioyment that the
worker is able and qualified to perform and the worker suffers an actual wage toss as a result of a
temporary work restriction, the worker qualifies for temparary partial disability benefits.

(2) An insurer’s liability for temporary partial disability must be the difference between the injured
worker’'s average weekly wage received at the time of the injury, subject to a maximum of 40 hours a
week, and the actual weekly wages earned during the period that the claimant is temporarily partially
disabled, not to exceed the injured worker’s temporary total disability benefit rate.

{3} Temporary partial disability benefits are limited to a total of 26 weeks. The insurer may extend

the period of temporary partial disability payments.

(4) A worker requalifies for temporary total disability benefits if the modified position is no longer
availabie to the worker and the worker continues to be temporarily totally disabled as defined in 39-71-1186.

{5) Temporary partial disability may not be eensidered

and-may—not-be credited against any perFrraRentHRPpaHMoRt-oFaRy permanent partial disability award or

settlement aahi inrg under 39-71-703."

Section 17. Section 39-71-721, MCA, is amended to read:
"39-71-721. Compensation for injury causing death -- limitation. (1) (a) if an injured employee
dies and the injury was the proximate cause of sueh the death, them the beneficiary of the deceased is

entitled to the same compensation as though the death occurred immediately following the injury. A
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beneficiary’s eligibility for benefits commences after the date of death, and the benefit level is established
as set forth in subsection (2}.

{b) The insurer is entitled to recover any overpayments of compensation paid in a lump sum to a
worker prior to death but not yet recouped. The insurer shall recover such payments from the beneficiary’s
biweekiy payments as provided in 39-71-741(5).

(2) To beneficiaries as defined in 39-71-116{3Ha}(4){a) through {314 {4)(d), weekly compensation
benefits for an injury causing death are 66 2/3% of the decedent’s wages. The maximum weekly
compensation benefit may not exceed the state’s average weekly wage at the time of injury. The minimum
weekly compensation benefit is 50% of the state’s average weekly wage, but in no event may it exceed
the decedent’s actual wages at the time of his death.

(3] To beneficiaries as deﬂnedr in 39-71-116:3He}(d)(e) and 3HH (4)(f}, weekly benefits must be
paid to the extent of the dependency at the time of the injury, subject to a maximum of 66 2/3% of the
decedent’s wages. The maximum weekly compensation may not exceed the state’s average weekly wage
at the time of injury.

{4) 1f the decedent ieaves no beneficiary as defined in 39-71-116, a lump-sum payment of $3,000
must be paid to the decedent’s surviving parent or parents.

{6) If any heneficiary of a deceased employee dies, the right of such beneficiary to compensation
under this chapter ceases. Death benefits must be paid to a surviving spouse for 500 weeks subsequent
to the date of the deceased employee’s death or until the spouse’s remarriage, whichever occurs first.
After benefit payments cease to a surviving spouse, death benefits must be paid to beneficiaries, if any,
as defined in 39-71-116(3+b(4)(b) through {3} (4}(d).

{6} In all cases, benefits must be paid to beneficiaries, as defined in 39-71-116.

{7} Benefits paid under this section may not be adjusted for cost of living as provided in 39-71-702.

{8) Notwithstanding subsections (2) and (3), beginning July 1, 1987, through June 30, 1991, the
maximum weekly compensation benefits for injury causing death may not exceed the state’s average
weekly wage of $299 established July 1, 1986. Beginning July 1, 1987, through June 30, 1981, the
minimum weekly compensation for injury causing death shall be $149.50, which is 50% of the state's

average weekly wage established July 1, 1986, but in no event may it exceed the decedent’s actual wages

at the time of death.”
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Section 18. Section 39-71-723, MCA, is amended to read:

"39-71-723. How compensation to be divided among beneficiaries. Compensation due to
beneficiaries shall must be paid to the surviving spouse, if any, or if none, then divided equally among or
for the benefit of the children. In cases where In_which beneficiaries are a surviving spouse and

stepchildren of sueh the spouse, the compensation shal must be divided equally among all beneficiaries.

Compensation due to beneficiaries as defined in 39-71-1164(3He}4){e) and 3HH (4)(f), whero if there is
more than one, ska# must be divided equitably among them, and the question of dependency and amount

theraetshall must be a question of fact for determination by the department.”

Section 19. Section 39-71-727, MCA, is amended to read:

"39-71-727. Payment for prescription drugs -- limitations. ("I ) For payment of prescription drugs,
an insurer is liable only for the purchase of generic-name drugs if the generic-name product is the
therapeutic equivalent of the brand-name drug prescribed by the physician, unless the generic-name drug
is unavailable,

(2) If an injured worker prefers a brand-name drug, the worker may pay directly to the pharmacist
the difference in the reimbursement rate between the brand-name drug and the generic-name product, and
the pharmacist may em#y bill the insurer gnly for the reimbursement rate of the generic-name drug.

(3) The pharmacist may bill only for the cost of the generic-name product on a signed itemized
billing, except if purchase of the brand-name drug is allowed as provided in subsection (1).

(4) When billing for a brand-name drug, the pharmacist shall certify that the generic-name drug was
unavailable.

{5) Reimbursement rates payable by an insurer subjest-to—anagreementpursuartte-30-7+ 1302
are limited to the average wholesale price of the product at the time of dispensing, plus a dispensing fee
not to exceed $5.50 per product.

(6) The pharmacist may not dispense mare than a 30-day supply at any one time.

{7) For purposes of this section, average wholesale prices must be updated weekiy.

{8) For purposes of this section, the terms "brand name"”, "drug product”, and "generic name" have
the same meaning as provided in 37-7-502.

(97 Aninsurer may not require a worker receiving benefits under this chapter to abtain medications

from an out-of-state mail service pharmacy.
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(10) The provisions of this section do not apply to an agreement between a preferred provider

organization and an insurer.”

Section 20. Section 39-71-741, MCA, is amended to read:

"39-71-741. Compromise settiements and lump-sum payments. {1} (a) Benefits under this chapter

may be converted in whoie or in part to a lump sum:

(i) if a claimant and an insurer dispute the initial compensability of an injury; and

(i) if the claimant and insurer agree to a settlement.

{b) The agreement is subject to department approval. The department may disapprove an
agreement under this section only if there is not a reasonable dispute over compensability.

(c) Upon approval, the agreement constitutes a compromise and release settlement and may not
be reopened by the department.

{2) {a)

Permanent partial disability
benefits may be converted in whole or in part to a lump-sum payment if:

(i) an insurer has accepted initial liability for an injury; and

{ii} the claimant and the insurer agree to a lump-sum conversion,

(b} The total of any lump-sum conversion in part that is awarded to a claimant prior to the
ctaimant’'s final award may not exceed the anticipated award under 39-71-703 or$20-000—whicheveris
less.

(c) Anagreement is subject to department approval. The department may disapprove an agreement

only if the department determines that the setidement lump-sum conversion amount is inadequate. If

disapproved, the department shali set forth in detail the reasons for disapproval.

{d) Upon approval, the-agreerment-eenstitutes a compromise and release settlement aad may not
be reopened by the department.

(3) Permanent total disability benefits may be converted in whole or in part to a lump sum. The
total of all lump-sum conversions in part that are awarded to a claimant may not exceed $20,000. A
conversion may be made only upon the written application of the injured worker with the concurrence of
the insurer. Approval of the lump-sum payment regts in the discretion of the department. The approval

or award of a lump-sum payment by the department or court must be the exception. It may be given only

if the worker has demonstrated financial need that;
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(a) relates to:
(i)’ the necessities of life;
{ii) an accumulation of debt incurred prior to the injury; or

{iii} a seif-employment venture that is considered feasible under criteria set forth by the department;

(b) arises subsequent to the date of injury or arises because of reduced income as a result of the
injury.

(4) Any lump-sum conversion of benefits under subseetion+3} this section must be converted to
present value using the rate prescribed under subsection (5)(b).

{8) (a) An insurer may recoup any lump-sum payment amortized at the rate established by the
department, prorated biweekly over the projected duration of the compensation period.

(b} The rate adopted by the department must be based con the average rate for United States
10-year treasury bills in the previous calendar year—rednded-to-the-nearest-whele-rumber.

{¢) If the projected compensation pericd is the claimant’s lifetime, the life expectancy must be
determined by using the most recent table of life expectancy as published by the United States national
center for health statistics.

{6) Subject to the other provisions of this section, the department has—{ull-pewer—autherity—and
forcdiction-to-allew, shall approve—ereenditien or deny in writing compromise settlements forary-type-of
benofits-provided-torurdarthis-ehapter and ef lump-sum payments agreed to by workers and insurers. Adl

Approval-by—tho—department—must-be—in-writirg: The department shall directly notify a claimant of a
department order approving or denying a claimant’s compromise or lump-sum payment.

{7) A dispute between a c¢laimant and an insurer regarding the conversion of biweekly payments
into a lump-sum is considered a dispute, for which a mediator and the workers’ compensation court have
jurisdiction to make a determination. If an insurer and a claimant agree to a compromise and release
settlement or a lump-sum payment but the department disapproves the agreement, the parties may request

the workers’ compensation court to review the department’s decision.”

Section 21. Section 39-71-744, MCA, is amended to read:

"39-71-744. Benefits not due while claimant is incarcerated -- exceptions. {1) Except as provided
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in subsection {2), a claimant is not eligible for disability or rehabilitation compensation benefits while the

claimant is incarcerated for a period exceeding 30 days in a correctional institution-sdel-as-the-Meontara

or jail; as the result of conviction of a felony or
a misdemeanor. The insurer remains liable for medical benefits. A time limit on benefits otherwise provided
in this chapter is not extended due to a period of incarceration,

(2) A person who is employed while participating in a prerelease center program or a diversionary
program is eligible for temporary total benefits as provided in 39-71-701 and medical benefits for a
work-related injury received while participating in a prerelease center program or a diversionary program.
Other disability or rehabilitation benefits are not payable while the worker is participating in a prerelease
center. This subsection does not prohibit the reinstatement of other benefits upon release from
incarceration, nor does it apply to an employee performing community service described in

39-71-11801)(H)."

Section 22. Section 39-71-1011, MCA, is amended to read:

"39-71-1011. Definitions. As used in this chapter, the following definitions apply:

(1) "Board of rehabilitation certification” means the nonprofit, independent, fee-structured
arganization that is a member of the national commission for health certifying agencies and that is
established to certify rehabilitation practitioners.

{2) "Disabled worker" means ere a worker who has a Fedicatiy-determined-restristion permanent
impairment, established by objective medical findings, resuiting from a work-related injury that precludes

the worker from returning to the job the worker held at the time of the injury or to a job with _sjmilar

physical requirements and who has an actual wage loss as a result of the injury.

{3) "Rehabilitation benefits™ means benefits provided in 39-71-1003, 39-71-1025, and
39-71-2001.

{4) "Rehabilitation plan™ means an individualized plan te—-assist that assists a disabled worker in
acquiring skills or aptitudes to return to work through job placement, on-the-job training, education, training,

or specialized job modification and that reasonably reduces the worker’s actual wage loss.

(5) "Rehabilization provider” means a rehabilitation counselor certified by the board for rehabilitation
certification and daesignated by the insurer to the department ar a department of social and rehabilitation

services counselor when a worker has been certified by the department of social and rehabilitation services

.22 -
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under 39-71-1003.

(6) "Rehabilitation services" eenrsisis-6f means a program of evaluation, planning, and delivery—of

goeds—and-corvieas implementation of a rehabilitation plan to assist a disabled worker to return to work.”

Section 23. Section 39-71-1032, MCA, is amended to read:

"39-71-1032. Termination of benefits for noncooperation with rehabilitation provider -- department
hearing and appeal. (1) If an insurer believes that a worker is refusing unreasonably to cooperate with the
rehabilitation provider, the insurer, with 14 days’ notice to the worker and department on a form approved

by the department, may terminate any rehabHitatien benefits, except medical bensfits and the impairment

award, that the worker is receiving uhderthis—part until the worker cooperates,

{2) The worker may contest the insurer’s termination of benefits by filing a written exception to
the department within 20 working days after the date of the 14-day notice. The worker or insurer may
request a hearing before the department. The department shall held a hearing within 30 days of receipt
of the request. The department shall issue an order within 15 days of the hearing.

(3) If the worker prevails at a hearing before the department, it may award attorney fees and costs
to the worker under 39-71-612.

{4} Within 30 days after the department mails its order to the party’s tast-known address, a party

may appeal to the workers’ compensatian court.”

Section 24. Saction 39-71-2001, MCA, is amended to read:
"39-71-2001. Rehabilitation benefits. (1) Arirjurad A disabled worker as defined in 39-71-1011

is eligible for rehabilitation benefits if:

{el—a-rehabilitation-plan-eormpleted-by (b) a rehabilitation provider, and as designated by the insurer,

certifies that the injured worker has reasonable vocational goals and & reemployment and-wage-potental

opportunity and will have a reasocnable reduction in the worker's actual wage loss with rehabilitations; and

.23
@mna Legisiative councl



54th Legislature LCO746.01

itios I onali .
tdiic) arehabilitation plan between agreed upon by the injured worker and the insurer is filed with

the department. The plan must take into consideration the worker’s age, education, training, work history,

residual physical capacities, and vocational interests. The plan must specity a beginning and completion

date. If the plan calls for the expenditure of funds under 39-71-1004, the department shall authorize the
department of social and rehabilitation services to use the funds.

(2) After filing the rehabilitation plan with the department, the injured disabled worker is entitied

to receive rehabiitation biweekly compensation benefits at the injured worker’s temporary total disability

rate. The benefits must be paid for the period specified in the rehabilitation plan, not to exceed 104 weeks.

26 weeks of the completion date specified in the plan. Rehabilitation benefits must be paid biweekly while

the worker is satisfactorily eemplotinrg progressing in the agreed-upon rehabilitation plan. Benefits under

this section are not subject to the lump-sum provisions of 39-71-741,

+6+{3] A worker may not receive temporary total er-biweekiy-pormanent-partia-disabiliey benefits
and rebabiitatien the benefits under subsection (2} during the same period of time.

{6—Fhe (4] A rehabilitation provider—as authorized by the insurer; shall continue to werk-with-and

assist the injured worker until the rehabilitation plan is completed.

(6] To be eligible for benefits under this section, a worker is required to beqin the rehabilitation plan

- 24 .
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within 78 weeks of reaching maximum medical healing.

+#6) A worker may not receive both wages and rehabilitation benefits without the written consent
of the insurer. A waorker who receives both wages and rehabilitation benefits without written consent of

the insurer is guilty of theft and may be prosecuted under 45-6-301."

Section 25. Section 39-72-403, MCA, is afnended to read:

"39-72-403. Time when claims must be prasented. (1) When a claimant seeks benefits under this
chapter, his the claimant’s claims for benefits must be presented in writing to the employer, the employer’s
insurer, or the department within 2-years 1 vear from the date the claimant knew or should have known
that his—tetal-disability the claimant’s condition resulted from an occupational disease. When a beneficiary
seeks benefits under this chapter, ke claims for deafh benefits must be presented in writing to the
employer, the employer's insurer, or the department within 1 year from the date the beneficiaries knew or
should have known that the decedent’s death was related to an occupational disease.

(2} The department may, upon a reasonable showing by the claimant or a decedent’s beneficiaries
that the claimant or the beneficiaries could not have known that the claimant’s condition or the employee’s
death was related to an occupational disease, waive the claim time requirement up to an additional 2

years.”

Section 26. Section 39-72-704, MCA, is amended to read:
"39-72-704. Maedical and hosgpital expenses. In addition to the compensation provided by this
chapter, an employee who becomes either totally or partially disabled from an occupational disease is

entitled to receive, for treatment of the occupational disease, withedutlimitation-as-te-tength-of time-ordollar

department payment of medical expenses under Title 39, chapter 71."

NEW SECTION. Section 27. Severability. If a part of [this act] is invalid, all valid parts that are

severable from the invalid part remain in effect. If a part of [this act] is invalid in one or mare of its

applications, the part remains in effect in all valid applications that are severable frorn the invalid

applications.

-25 .
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NEW SECTION. Section 28. Codification instructions. (1) [Section 1] is intended to be codified
as an integral part of Title 39, chapter 71, part 29, and the provisions of Title 39, chapter 71, part 29,
apply to [section 1].

(2) [Section 2] is intended to be codified as an integral part of Title 39, chapter 71, part 4, and the
provisions of Title 39, chapter 71, part 4, apply to [section 2].

(3) [Section 3] is intended to be codified as an integral part of Title 39, chapter 71, part 6, and the
provisions of Title 39, chapter 71, part 6, apply to [section 3].

(4) [Section 4] is intended to be codified as an integral part of Title 39, chapter 71, part 1, and the

provisions of Title 39, chapter 71, part 1, apply to [section 4].

O W W ~N O N W N

(5} Section 39-71-2001 is intended to be renumbered and codified as an integral part of Title 39,

1 chapter 71, part 10.

12
13 NEW SECTION. Section 29. Effective date. [This act] is effective July 1, 1995,
14 -END-
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1 SENATE BILL NO. 375
INTRODUCED BY BENEDICT, HIBBARD, HARP, BROWN, CLARK, MARSHALL, KASTEN, FISHER, BAER,
MILLS, BOHLINGER, ROSE, BURNETT, WELLS, DENNY, SIMPKINS, HARGROVE, L. SMITH, MILLER,
MERCER, KEENAN, GRINDE, STORY, AKLESTAD, DEVANEY, AHNER, COBB, KEATING, BRAINARD,
REHBEIN, FUCHS, DEBRUYCKER, ANDERSON, GRIMES, MCGEE, KITZENBERG, SOFT, FORBES,
TAYLOR, BERGMAN, MCKEE, TREXLER, HERTEL, M. HANSON, BARNETT, VICK, ARNOTT, GREEN,
SOMERVILLE, HAYNE, MASOLO, HERRON, FORRESTER, EMERSON, JABS, JENKINS, MESAROS,
COLE, GAGE, SLITER, CRIPPEN
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A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING WORKERS' COMPENSATION AND
t OCCUPATIONAL DISEASE LAWS; AUTHORIZING PAYMENT OF MEDICAL CLAIMS WITHOUT
12 ACCEPTANCE OF LIABILITY; REQUIRING INSURERS TO ACT PROMPTLY ON CLAIMS; DEFINING
13 "OBJECTIVE MEDICAL FINDINGS™ AND REQUIRING INJURY AND DISABILITY TO BE ESTABLISHED BY
14  OBJECTIVE MEDICAL FINDINGS; REVISING THE DEFINITION OF "INJURY"; DEFINING "ACTUAL WAGE
16 LOSS"; REVISING REQUIREMENTS TO RECEIVE PERMANENT PARTIAL DISABILITY BENEFITS; REVISING
16  PROVISIONS REGARDING TERMINATION OF BENEFITS UPON RETIREMENT; REVISING PROVISIONS FOR
17  LUMP-SUM CONVERSIONS; ALLOWING SUSPENSION OF BENEFITS WHILE A CLAIMANT IS
18  INCARCERATED FOR A MISDEMEANOR; REVISING THE DEFINITION OF DISABLED WORKER; EXEMPTING
19 PAYMENT AGREEMENTS BETWEEN A PREFERRED PROVIDER ORGANIZATION AND AN INSURER FROM
20  PRESCRIPTION DRUG PAYMENT LIMITS; REVISING REHABILITATION BENEFITS; AUTHORIZING THE
21 WORKERS" COMPENSATION COURT JUDGE TO STAY PROCEEDINGS IN CERTAIN CIRCUMSTANCES:
22  REVISING THE DEFINITION OF "WAGES"; AUTHORIZING A REDUCTION IN BENEFITS FOR THIRD-PARTY
23  RECOVERIES; AUTHORIZING THE TERMINATION OF TEMPORARY TOTALBENEFITSUPCONNOTIFICATION
24  OF A WORKER'S RELEASE TO RETURN TO WQRK; REQUIRING A SOLE PROPRIETOR, PARTNER,
25  CORPORATE OFFICER, OR MANAGER OR MEMBER OF A LIMITED LIABILITY COMPANY OR A DESIGNEE
26 TOPROVIDENOTICE OF INJURY WITHIN 30 DAYS; AUTHORIZING TERMINATION OF CERTAIN BENEFITS
27 FOR NONCOOPERATION WITH A REHABILITATION PROVIDER; REVISING THE FILING TIME FCR
28  OCCUPATIONAL DISEASE CLAIMS; REVISING PROVISIONS FOR PAYMENT OF MEDICAL EXPENSES IN
29 OCCUPATIONAL DISEASE CLAIMS; EXTENDING TEMPORARY PARTIAL DISABILITY BENEFITS;
30  AMENDING SECTIONS 39-71-116, 39-71-119, 38-71-123, 39-71-407, 39-71-603, 39-71-609, 39-71-701,
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39-71-702, 39-71-703, 39-71-710, 39-71-711, 39-71-712, 39-71-721, 39-71-723, 39-71-727,
39-71-741,39-71-744, 39-71-1011, 39-71-1032, 39-71-2001, 39-72-403, AND 39-72-704, MCA; AND
PROVIDING AN EFFECTIVE DATE."

STATEMENT OF INTENT
A statement of intent is required for this bill because [section 4] authorizes the department of labor
and industry to adopt rules to provide for prompt claims handling practices for injured workers, for
employers, and for providers who are the customers of the workers’ compensation system. Itis the intent
of the legislature that the department of labor and industry adopt rules providing claimants with written

explanations of claims and the methodalogy of benefit calculation.

- BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Stay pending determination by district court. Upon a motion and filing
of an affidavit by either party and after a hearing, the workers’ compensation judge may grant a stay of
proceedings in the workers’ compensatien court if a criminal action involving workers’ compensation

insurance fraud by a claimant has been filed in district court.

NEW SECTION. Section 2. Benefit reduction for third-party recovery. (1) If an employee is injured
or dies and obtains a third-party recovery, settlement, or award, an insurer may reduce by 30% the benefits
paid or that are required to be paid to the employee or beneficiary pursuant to chapter 71 or 72 as a result
of the injury or death. The reduction applies to any recovery, settiement, or award regardiess of the form
of action or the nature of damages. The total of any reductions may not exceed 30% of any third-party
recovery, setttement, or award.

{2) This section does not limit or prohibit an insurer's right to pursue subrogation pursuant to
39-71-414.

(3) If an insurer is entitled to subrogation pursuant to 39-71-414, the amount subrogated must be

offset by any reduction in benefits pursuant to subsection (1},

NEW SECTION. Section 3. Payment of medical claims without acceptance of liability. {1} An

2. SB 375
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insurer may pay a medical claim that is based upon the report of a nonwage loss injury or occupational
disease without the payments betng construed as an acceptance of liability for the claim.

{2) Aninsurer shall, within 10 days of making payment under subsection (1}, notify the worker of
the payment of the medical claim without acceptance of liability.

{3} Upon written request by a worker for the payment of indemnity benefits or for a determination
of liability, the insurer shall investigate the claim to determine liability for the injury or occupational disease

under 38-71-606 or 39-71-608.

NEW SECTION. Section 4. Insurers to act promptly on claims. (1) Pursuant to the public policy
stated in 39-71-105, prompt claims handling practices are necessary to provide appropriate service to
injured workers, to employers, and to providers who are the customers of the workers’ compensation
system.

(2} An insurer shall provide to the claimant:

{a) a written statement of the reasons that a claim is being denied at the time of deniai;

{b) whenever benefits requested by a claimant are denied, a written explanation of how the
claimant may appeal an insurer’s decision; and

(c) awritten explanation of the amount of wage loss benefits being paid to the claimant, along with
an explanation of the calculation used to compute those benefits. The explanation must be sent within 7
days of the initial payment of the benefit.

(3} An insurer shatl:

(a) begin making payments that are due on a claim within 14 days of acceptance of the claim,
unless the insurer promptly notifies the claimant that the insurer needs additional information in order to
begin paying benefits and specifies the information needed; and

(b} pay settlements within 30 days of the date the department issues an order approving the
settlement.

{4) An insurer may not make payments pursuant to 39-71-808 or any other reservation of rights
for more than 90 days without:

(a) written consent of the claimant; or

(b} approval of the department.

(5) The department may adopt rules to implement this section.

-3 - SB 3756

f\ (Mr.:ntana Legisiative councl



H4th Legislature SB0375.02

61 I S A Y B

o W o w N

11

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

Section 5. Section 39-71-116, MCA, is amended 1o read:

"39-71-116. Definitions. Unless the context otherwise requires, words and phrases empleyed used

in this chapter have the following meanings:

{1) "Actual wage loss" means that the wages that a worker earns ar is gualified to earn after the

worker reaches maximum healing are less than the actual wages the worker received at the time of the

H{2] "Administer and pay" includes all actions by the state fund under the Workers’
Compensation Act and the Occupational Disease Act of Montana necessary to:

(a) the investigation, review, and settlement of claims;

(b) payment of benefits;

{c} setting of reserves;

{d) furnishing of services and facilities; and

(e} wutiization use of actuarial, audit, accounting, vocational rehabilitation, and legal services.

+2(3) "Average weekly wage” means the mean weekly earnings of all employees under covered
employment, as defined and established annually by the Montana department of labor and industry. It is
established at the nearest whole dollar number and must be adopted by the department prior to July 1 of
each year,

+3}4) “"Beneficiary” means:

(a) a surviving spouse living with or legally entitled to be supported by the deceased at the time
of injury;

(b} an unmarried child under the-age-of 18 years of age;

(c) an unmarried child under the-age-of 22 years of age who is a fuli-time student in an accredited
school or is enrolled in an accredited apprenticeship program;

(d) an invalid child over the—age—of 18 years of age who is dependent upon the decedent for
support at the time of injury;

(e) a parent who is dependent upon the dececent for support at the time of the injury if a
beneficiary, as defined in subsections {3Heat (4]{al through {3Hd} (4)(d}), does not exist: and

{f} a brother or sister under the-age-ef 18 years ot age if dependent upon the decedent for support
at the time of the injury but only until the age of 18 years and only when a beneficiary, as defined in

subsections {3Hat {4)(a) through {3He} {4)(e}, does not exist,

/\'\ -4 - SB 375
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#4(5) "Casual employment" means employment not in the usual course of the trade, business,
profession, or occupation of the emplover.

{6+(6) "Child" includes a posthumous child, a dependent stepchild, and a child legally adopted prior
to the injury.

#637) "Constructionindustry" means the major group of general contractors and operative builders,
heavy construction {(other than building construction) contractors, and special trade contractors, listed in
major groups 15 through 17 in the 1987 Standard Industrial Classification Manual. The term does not
include office workers, design professionals, salespersons, estimators, or any other related employment that
is not directly invelved on a regular basis in the provision of physical labor at a construction or renovation
site.

+4(8) "Days" means calendar days, unless otherwise specified.

{8}(9) "Department"” means the department of labor and industry.

{10} "Fiscal year” means the period of time between July 1 and the succeeding June 30.

{11} "Insurer” means an employer bound by compensation plan No. 1, an insurance company
transacting business under compensation plan No. 2, or the state fund under compensation plan No. 3.

(12) "Invalid™ means one who is physically or mentally incapacitated.

{13) "Maintenance care” means treatment designed to provide the aptimum state of health while
minimizing recurrence of the clinical status.

{14) "Medical stability", "maximum healing”, or "maximum medical healing" means a point in the
healing process when further material improvement would not be reasonably expected from primary medical
treatment.

(15) "Objective medical findings” means medical evidence, including range of motion, atrophy,

muscle strength, muscle spasm, or other diagnostic evidence, substantiated by clinical findings.

H46+(16) "Order” means any decision, ruie, direction, requirement, or standard of the department
or any other determination arrived at or decision made by the department.

£461(17) "Palliative care" means treatment designed to reduce or ease symptoms without curing

-5- SB 375
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the underlying cause of the symptoms.

H4{18) "Payroli”, "annual payroll”, or "annual payroll for the preceding year" means the average
annual payroll of the employer for the preceding calendar year or, if the employer has not operated a
sufficient or any length of time during the calendar year, 12 times the average monthly payroll for the
current year. However, an estimate may be made by the department for any employer starting in business
if average payrolls are not available. This estimate must be adjusted by additional payment by the employer
or refund by the department, as the case may actually be, on December 31 of the current year. An
employer's payroll must be computed by calculating all wages, as defined in 33-71-123, that are paid by
an employer.

{384(19) "Permanent partial disability” means a physical condition—a¥ter in_which a worker, has
reached after reaching maximum medical heatrg—A—whieh-a-werker healing:

(a) hes-a-medicaliv-determined-physicalrestrictionasaresultofaninjuryas-definedin30-7110

has a permanent impairment established by objective medical findings; and
{b) is able to return to work in some capacity but the physieatrestretior permanent impairment

impairs the worker’s ability to work; and

{c) . has an actual wage loss as a result of the injury.

H94+20) "Permanent total disability” means a physical condition resuiting from injury as defined in
this chapter, after a worker reaches maximum medical healing, in which a worker does not have a
reasonable prospect of physically performing regular employment. Regular employment means work on a
recurring basis performed for remuneration in a trade, business, profession, or other occupation in this
state. Lack of immediate job openings is not a factor 1o be considered in determining if a worker is
permanently totally disabled.

+26421]) The "plant of the employer” includes the place of business of a third person while the
employer has access to or control over the place of business for the purpose of carrying on the employer’'s
usual trade, business, or occupation.

2H{22) "Primary medical services" means treatment prescribed by a treating physician, for
conditions resuiting from the injury, necessary for achieving medical stability.

22123} "Public corporation” means the state or any county, municipal corporation, school! district,
city, city under commission form of government or special charter, town, or village.

231{24) "Reasonably safe place to work” means that the place of employment has been made as

_6- SB 375
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free from danger to the life ‘or safety of the employee as the nature of the employment will reasonably
permit.

241(25) "Reasonably safe tools and appliances” are tools and appliances as are adapted to and are
reasonably safe for use for the particular purpose for which they are furnished.

+253(26) (a) "Secondary medical services" means those medical services or appliances considered
not medically necessary for medical stability. The services and appliances include but are not limited to
spas or hot tubs, work hardening, physical restoration programs and other restoration programs designed
to address disability and not impairment, or equipment offered by individuals, clinics, groups, hospitals, or
rehabilitation facilities.

(b) (i) As used in this subsection (26), "disability” means a condition in which a worker’s ability

to engage in gainful employment is diminished as a result of physical restrictions resulting from an injury.

 The_restrictions may be combined with factors, such as the worker's age, education, work history, and

other factors that affect the worker’s ability to engage in gainful employment.

(ii) Disahility does not mean a purely medical condition.

+261(27) "Temporary partial disability" means a physical condition resulting from an injury as defined
in 39-71-119 in which a worker, prior to maximum healing: 7

{a) is temporarily unable to return to the position held at the time of injury because of a medically
determined physical restriction;

{b) returns to work in a modified or alternative employment; and

{c) suffers a partial wage loss.

{2-44(28) "Tempaorary service contractor” means any person, firm, association, or corporation
conducting business that employs individuals directly for the purpose of furnishing the services of those
individuals on a part-time or temporary basis to others.

£284(29) "Temporary totai disability” means a physical condition resulting from an injury as defined
in this chapter that results in total loss of wages and exists until the injured worker reaches maximum
medical healing.

+293(30) "Temporary worker" means a worker whose services are furnished to another on a
part-time or temporary basis to substitute for a permanent employee on leave or to meet an emergency or
short-term workload.

{30431} "Treating physician” means a person who is primarily responsible for the treatment of a
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worker's compensable injury and is:

{a)

a physician licensed by the state of Montana under Title 37, chapter 3, and has admitting

privileges to practice in one or more hospitals, if any, in the area where the physician is located;

{b)

(c)

a chiropractor licensed by the state of Montana under Title 37, chapter 12;

a physician assistant-certified licensed by the state of Montana under Title 37, chapter 20, if

there is not a physician, as defined in subsection {38H4a} (31){a), in the area where the physician

assistant-certified is located;

(d)

(e)

an osteopath licensed by the state of Montana under Title 37, chapter 5; or

a dentist licensed by the state of Montana under Title 37, chapter 4.

B34(32) "Year", unless otherwise specified, means calendar year."

Section 6. Section 39-71-119, MCA, is amended to read:

"39-71-119. Injury and accident defined. (1} "Injury” or "injured” means:

(a)
(b)

internal or external physical harm to the body that is established by objective medical findings;

damage to prosthetic devices or appliances, except for damage to eyeglasses, contact lenses,

dentures, or hearing aids; or

{c}
{2)

(4)
{8}

myocardial

death.

An injury is caused by an accident. An accident is:

an unexpected traumatic incident or unusual strain;

identifiable by time and place of occurrence;

identifiable by member or part of the body affected; and

caused by a specific event on a single day or during a single work shift.

"fnjury” ar "injured" does not mean a physical or mental conditian arising from:
emotional or mental stress; or

a nonphysical stimulus or activity.

"Injury” ar "injured” does not include a disease that is not caused by an accident.
(a) A cardiovascular, pulmoenary, respiratary, or other disease, cerebrovascular accident, or

infarction suffered by a worker is an injury only if the accident is the primary cause of the

physical harm condition in relation to other factors contributing to the physical harm condition.

(b)

"Primary cause”, as used in subsection (5)(a), means a cause that, with a reasonable deqree
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of medical certainty, is responsible for more than 5Q0% of the physical conditicn.”

Section 7. Section 39-71-123, MCA, is amended to read:

"39-71-123. Wages defined. (1) "Wages" means the gross remuneration paid in money, or in a
substitute for money, for services rendered by an employee, or income provided for in subsection {1}(d).
Wages include but are not limited to:

(a) commissions, bonuses, and remuneration at the reguiar hourly rate for overtime work, holidays,
vacations, and sickness periods;

{b} board, lodging, rent, or housing if it constitutes a part of the employee’s remuneration and is
based on its actuat value;

{(c) payments made to an employee on any basis other than time waorked, including but not limited
to piecework, an incentive plan, or profit-sharing arrangement; and

{d} income or payment in the form of a draw, wage, net profit, ar substitute for money received
or taken by a sole proprietor or partner, regardless of whether the sole proprietor or partner has performed
work or provided services for that remuneration.

(2) Wages do not include:

{a) employee expense reimbursements or allowances for meals, lodging, travel, subsistence, and
other expenses, as set forth in department rules;

(b} special rewards for individual invention or discovery;

{c) tips and other gratuities received by the employee in excess of those documented to the
employer for tax purposes;

{d) contributions made hy the employer to a group insurance or pension plan; or

{e} wvacation or sick ieave benefits accrued but not paid.

(3) Fer(a) Except as provided in subsection (3)(b), for compensation benefit purposes, the average
actual earnings for the four pay periods immediately preceding the injury are the employee’s wages, except
that ifs

{a the term of employment for the same employer is less than four pay periods, inmwhieh-case the
employee’s wages are the hourly rate times the number of hours in a week for which the employee was
hired to work+er,

(b} fe¢ For good cause shown, by-the-claimant—the-use-of-tho-fourpay-periods-doesnot-aceurately

9. SB 375
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pay—perods if the use of the last four pay periods does not accurately reflect the claimant’s employment

history with the employer, the wage may be calculated by dividing the total earnings for an additional period

of time, not to exceed 1 vear prior to the date of injury, by the number of weeks in that period, including

pericds of idleness or seasonal fluctuations.

{4) {a) For the purpose of calculating compensation benefits for an employee working concurrent
employments, the average actual wages must be calculated as provided in subsection {3). As used in this

subsection, "concurrent employment” means employment in which the employee was actually employed

at the time of the injury and would have continued to be employed without a break in the term of

employment if not for the injury,

{b) The compensation benefits for a covered volunteer must be based on the average actual wages
in the volunteer's regular employment, except self-employment as a sole proprietar or partner who elected
not to be covered, from which the volunteer is disabled by the injury incurred. 7

{c) The compensation benefits for an employee working at two or more concurrent remunerated
employments must be based on the aggregate of average actual wages of all employments, except
seif-employment as a sole proprieter or partner who elected not to be covered, from which the employee
is disabled by the injury incurred.

(6} The compensation benefits and the payroll, for premium purposes, for a votunteer firefighter
covered pursuant to 39-71-118 must be based upon a wage of not less than $900 a month and not more

than 1 1/2 times the average weekly wage as defined in this chapter.”

Section 8. Section 39-71-407, MCA, is amended to read:

"39-71-407. Lliability of insurers -- limitations. (1) Every Each insurer is liable for the payment of
compensation, in the manner and to the extent provided in this section, to an employee of an employer that
it insures who receives an injury arising out of and in the course of employment or, in the case of death
from the injury, to the employee’s beneficiaries, if any.

(2) (a) An insurer is liable for an injury, as defined in 39-71-119, if the injury is established by

objective medical findings and if the claimant establishes that it is more probable than not that:

{iy a claimed injury has occurred; or

(i) a claimed injury aggravated a preexisting condition.
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{b) Proof that it was medically possible that a claimed injury occurred or that the claimed injury
aggravated a preexisting condition is not sufficient to establish liability.

{3) Anemployee wha suffers an injury or dies while traveling is not covered by this chapter unless:

(a) (i} the employer furnishes the transportation or the employee receives reimbursement from the
employer for costs of travel, gas, oil, or lodging as a part of the employee’'s benefits or employment
agreement; and

(ii} the travel is necessitated by and on behalf of the empioyer as an integral part or condition of
the employment; or

{b) the travel is required by the employer as part of the employee’s job duties.

{4) An employee is not eligible for benefits otherwise payable under this chapter if the employee’s
use of alcohol or drugs not prescribed by a physician is the major contributing cause of the accident,
However, if the employer had knowledge of and failed to attempt to stop the employee’s use of alcohol
or drugs, this subsection does not apply.

{6) it a claimant who has reached maximum healing suffers a subsequent nonwork-related injury
to the same part of the body, the workers’ compensation insurer is not liable for any compensation or
medical benefits caused by the subsequent nonwork-related injury.

(6) An employee is not eligible for benefits payable under this chapter unless the entitlement to

benefits is established by objective medical findings that contain sufficient factual and historical information

concerning the relationship of the worker’'s condition to the original injury.

{8}(7) As used in this section, "major contributing cause” means a cause that is the leading cause

contributing to the result when compared to all other contributing causes.”

Section 9. Section 39-71-603, MCA, is amended to read:

"39-71-603. Notice of injuries other than death to be submitted within thirty days. Ne (1) A claim
to recover benefits under the Warkers’ Compensation Act; for injuries not resuiting in death; may not be
considered compensable unless, within 30 days after the occurrence of the accident which that is claimed
to have caused the injury, notice of the time and place where the accident occurred and the nature of the
injury is given to the employer or the employer’s insurer by the injured employee or somecgne on the
employee’s behalf. Actual knowledge of the accident and injury on the part of the employer or the

employer’'s managing agent or superintendent in charge of the work uper in which the injured employee
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was engaged at the time of the injury is equivalent to notice.

(2) If a sole proprietor, partner, manager of a manager-managed limited liability company, member

of a member-managed limited liability company, or corporate officer covered under this chapter is injured

in an accident, the sole proprietor, partner, manager, member, or corporate officer or an appointed designee

shall, within 30 days, notify the insurer of the time and location of the accident and the nature of the

injury."”

Section 10. Section 39-71-609, MCA, is amended to read:
"39-71-609. Denial of claim after payments made or termination of all benefits or reduction to

partial benefits by insurer -- fourteen days’ notice required -- exception. H {1} Except as provided in

subsection (2}, if an insurer determines to deny a claim an which payments have been made under

-+ 39-71-608 during a time of further investigation or, after a claim has been accepted, terminates all biweekly

compensation benefits, it may do so only after 14 days’ written notice to the claimant, the claimant’s
authorized representative, if any, and the department. For injuries occurring prior to July 1, 1987, an
insurer must give 14 days’ written notice to the claimant before reducing benefits from total to partial,
However, if an insurer has knowledge that a claimant has returned to work, compensation benefits may
be terminated as of the time the claimant returned to work.

{2) Temporary total disability benefits may be terminated on the date that the worker has been

released to return to work in some capacity.”

Section 11. Section 39-71-701, MCA, is amended to read:

"39-71-701. Compensation for temporary total disability -- exception. (1) Subject to the limitation
in 38-71-736 and subsection (4} of this section, a worker is eligible for temporary total disability benefits:

{al when the worker suffers a total loss of wages as a result of an injury and until the worker
reaches maximum healing; or

(b} until the worker has been released to return to the_employment in_which the worker was

engaged at the time of the iniury or to employment with similar physical requirements.

(2) The determination of temporary total disability must be supported by a preponderance of
objective medical evidence findings.

(3} Weekly compensation benefits for injury producing temporary total disability are 66 2/3% of
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the wages received at the time of the injury. The maximum weekly compensation benefits may not exceed
the state’s average weekly wage at the time of injury. Temporary total disability benefits must be paid for
the duration of the worker’s temporary disability. The weekly benefit amount may not be adjusted for cost
of living as provided in 39-71-702(5).

(4) If the treating physician releases a worker to return to the same, a modified, or an alternative
position that the individual is able and qualified to perform with the same employer at an equivalent or
higher wage than the individual received at the time of injury, the worker is no longer eligible for temporary
total disability benefits even though the worker has not reached maximum healing. A worker requalifies
for temporary total disability benefits if the modified or alternative position is no longer available for any
reason to the worker and the worker continues 10 be temporarily totally disabled, as defined in 39-71-116.

{5) In cases where in which it is determined that periodic disability benefits granted by the Social
Security Act are payable because of the injury, the weekly benefits payable under this section are reduced,
but not below zero, by an amount equal, as nearly as practical, to one-half the federal periodic benefits for
sueh the week, which amount is to be calculated from the date of the disability social security entitlement.

(6) If the claimant is awarded social security benefits, the insurer may, upen notification of the
claimant’s receipt of social security benefits, suspend biweekly compensation benefits for a period sufficient
to recover any resulting overpayment of benefits. This subsection does not prevent a claimant and insurer
from agreeing to a repayment plan.

(7} A worker may not receive both wages and temporary total disability benefits without the
written consent of the insurer. A worker who raceives both wages and temporary total disability benefits

without written consent of the insurer is guilty of theft and may be prosecuted under 45-6-301."

Section 12, Section 39-71-702, MCA, is amended to read:

"39-71-702. Compensation for permanent total disability. (1) If a worker is no longer temporarily
totally disabled and is permanently totally disabled, as defined in 39-71-116, the worker is eligible for
permanent total disability benefits. Permanent total disability benefits must be paid for the duration of the
worker’'s permanent total disability, subject to 39-71-710.

{2} The determination of permanent total disability must be supported by a preponderance of
objective medical ewideree findings. '

{3) Weekly compensation benefits for an injury resulting in permanent total disability are 66 2/3%
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Z\\ (Montana Legisiative councll



54th Legislature SB0375.02

W N

O W W N O

11

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

of the wages received at the time of the injury. The maximum weekly compensation benefits may not
exceed the state’s average weekly wage at the time of injury.

{4) In cases where in which it is determined that periodic disability benefits granted by the Social
Security Act are payable because of the injury, the weekly benefits payable under this section are reduced,
but not below zero, by an amount equal, as nearly as practical, to one-half the federal periodic benefits for
the week, which amount is to be calcutated from the date of the disability social security entitlement.

(5) A worker's benefit amount must be adjusted for a cost-of-living increase on the next July 1
after 104 weeks of permanent total disability benefits have been paid and on each succeeding July 1. A
waorker may not receive more than 10 adjustments. The adjustment must be the percentage increase, if
any, in the state’s average weekly wage as adopted by the department over the state’s average weekly
wage adopted for the previous year or 3%, whichever is less.

{6} A worker may not receive both wages and permanent total disability benefits without the
written cansent of the insurer. A worker who receives both wages and permanent total disability benefits
without written consent of the insurer is guilty of theft and may be prosecuted under 45-6-301.

(7Y If the claimant is awarded social security henefits, the insurer may, upon notification of the
claimant’s receipt of social security benefits, suspend biweekly compensation benefits for a period sufficient
to recover any resulting averpayment of benefits. This suhsection does not prevent a claimant and insurer

from agreeing to a repayment plan.”

Section 13. Section 39-71-703, MCA, is amended to read:

"39-71-703. Compensation for permanent partial disability. (1) If an injured worker suffers a
permanent partial disability and is no longer entitled to temporary total or permanent total disability benefits,
the worker is entitled to a permanent partial disability award- if that worker:

(a)_has an actual wage loss as a result of the injury: and

(b} has a permanent impairment rating that:

(i) is established by objective medical findings; and

{ii) is more than zero as determined by the latest edition of the American medical association Guides

to the Evaluation of Permanent impairment,

(2) When a worker receives an impairment rating as the result of a compensable injury and has no

actual wage loss as a result of the injury, the worker is eligible for an impairment award oniy.
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+2+3) The permanent partial disability award must be arrived at by multiplying the percentage
arrived at ;(hrough the calculation provided in subsection {3} (4} by 350 weeks.

+3—An (4) A permanent partial disability award granted an injured worker may not exceed a

permanent partial disability rating of 100%. Fhe-eriteria-forthe-rating-of-disability-must-becaleulatedusing

{8) The percentage to be used in subsection {2} [3) must be determined by adding all of the
following applicable percentages to the impairment rating:
(a) if the claimant is 30 40 years of age or younger at the time of injury, Q%; if the claimant is over
30 40 years of age but-underbb-yearsofage at the time of injury, 2% 1% and-the-claimantis 56-years
‘ I . Eimiry—3%:
(b) for a worker who has completed less than 8 12 years of education, 3% 1%; for a worker who
has completed 8—+through 12 years or more of education or who has received a graduate equivalency

diploma, 2% 0%;

{(c} if a worker has no actual wage ioss as a result of the industrial injury, 0%; if a worker has an

actua! wage loss of $2 or less an hour as a result of the industrial injury, 10%; if a worker has an actual

wage loss of moare than $2 an hour as a result of the industrial injury, 20%:ard. Waqge loss benefits must

be based on the difference between the actual wages received at the time of injury and the wages that the

worker garns or is qualified to earn after the worker reaches maximum healing.

(d) if a worker, at the time of the injury, was performing heavy labor activity and after the injury
the worker can perform only light or sedentary labor activity, 289% 5%: if a worker, at the time of injury,
was performing heavy labor activity and after the injury the worker can perform only medium labor activity,
1B6% 3%; if a worker was performing medium labor activity at the time of the injury and after the injury
the worker can perform only light or sedentary labor activity, 9% 2%.

{431(6) The weekly benefit rate for permanent partial disability is 66 2/3% of the wages received
at the time of injury, but the rate may not exceed one-half the state’s average weekly wage. The weekly
benefit amount established for an injured worker may not be changed by a subsequent adjustment in the
state's average weekly wage for future fiscal years.

{8}(7) If a worker suffers a subsequent compensable injury or injuries to the same part of the body,

the award payable for the subsequent injury may not duplicate any amounts paid for the previous injury
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or injuries.

(B) 1f a worker is gligible for a rehabilitation plan, permanent partial disability benefits payable under

this section must be calculated based on the wages that the worker earns or would be qualified to earn

following the completion of the rehabilitation pian.

+8+9]) As used in this section:

{a) "heavy labor activity" means the ability to lift over 50 pounds occasionally or up to 50 pounds
frequently:

(b} "medium labor activity” means the ability to lift up to 50 pounds occasionally or up 10 25
pounds frequently;

(c) "light labor activity” means the ability to lift up to 25 pounds occasionally or up to 10 pounds
frequently; and

(d} "sedentary labor activity” means the ability to lift up to 10 pounds occasionally or up toe 5

pounds frequently.”

Section 14. Section 39-71-710, MCA, is amended to read:
"39-71-710. Termination of benefits upon retirement. (1) If a claimant is receiving disability or
rehabilitation compensation benefits and the claimant receives social security retirement benefits or is

eligible to receive or is receiving full social security retirement benefits or retirement benefits from a system

that is an alternative to social security retirement benefits, the claimant is considered to be retired. When

the claimant is eensidered retired, the liability of the insurer is ended for payment of wagesupplement

permanent partial disability benefits other than the impairment award, payment of permanent total disability
benefits, and payment of rehabilitation compensation benefits. However, the insurer remains liable for
temporary totat disability benefits, any impairment award, and medical benefits.

{2) i a claimant who is eligible under subsection {1) to receive sesial-seeurity retirement benefits

and is while gainfully employed suffers a work-related injury, the insurer retains liability for temporary total

disabiiity benefits, any impairment award, and medical benefits.”

Section 15. Section 39-71-711, MCA, is amended to read:
"39-71-711. Impairment evaluation -- ratings. (1) An impairment rating:

(a) is a purely medical determination and must be determined by an impairment evaluator after a
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claimant has reached maximum healing;

{b} must be based on the current edition of the Guides to Evaluation of Permanent impairment
published by the American medical association; and

(c} must be expressed as a percentage of the whole person;_and

(d) must be established by objective medical findings.

(2) A claimant or insurer, or both, may obtain an impairment rating from an evaluator who is a
medical doctor or fram an evaluator whao is a chiropractor if the injury falls within the scope of chiropractic
practice. |f the claimant and insurer cannot agree upon the rating, the mediation procedure in part 24 of
this chapter must be followed.

(3} An evaluator must be a physician licensed under Title 37, chapter 3, except if the claimant’s

treating physician is a chiropractor, the evaluator may be a chiropractor who is certified as an evaluator

under chapter 12,

{(4) Disputes over impairment ratings are not subject to 39-71-605."

Section 16. Section 39-71-712, MCA, is amended to read:

"39-71-712. Temporary partial disability benefits. (1} If, prior to maximum healing, an injured
worker has a physical restriction and is approved to return to a modified or alternative employment that the
worker is able and qualified to perform and the worker suffers an actual wage loss as a result of a
temporary work restriction, the worker qualifies for temporary partial disability benefits.

{2) Aninsurer's liability for temporary partial disability must be the difference between the injured
worker’s average weekly wage received at the time of the injury, subject to a maximum of 4C hours a
week, and the actual weekly wages earned during the period that the claimant is temporarily partially
disabled, not to exceed the injured worker’s temporary total disability benefit rate.

(3) Temporary partial disability benefits are limited to a total of 26 weeks. The insurer may extend

the period of temporary partial disability payments.

{4) A worker requalifies for temporary total disability benefits if the modified position is no longer
available 1o the worker and the worker continues to be temporarily totally disabled as defined in 39-71-116.
(5} Temporary partial disability may not be considered-an-element-ef-permanentpartial-disability

aRrd-may-not-be credited against any permanentimpairmentorary permanent partial disability award or
settlement achieved-afterthe-injured-werkerreaches—maximurahealing under 39-71-703."
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Section 17. Section 39-71-721, MCA, is amended to read:

"39-71-721. Compensation for injury causing death -- limitation. (1) (a} If an injured employee
dies and the injury was the proximate cause of sueh the death, them the beneficiary of the deceased is
entitled to the same compensation as though the death occurred immediately following the injury. A
beneficiary’s eligibility for benefits commences after the date of death, and the benefit level is established
as set forth in subsection (2).

{b) The insurer is entitled to recover any overpayments ar compensation paid in a lump sum to a
worker prior to death but not yet recouped. The insurer shall recover such payments from the beneficiary’s
biweekly payments as provided in 39-71-741(5).

(2) To beneficiaries as defined in 39-71-118{31a}(4)(a) through {3H¢} (4)(d), weekly compensation
benefits for an injury causing death are 66 2/3% of the decedent’s wages. The maximum weekly
compensation benefit may not exceed the state’s average weekly wage at the time of injury. The minimum
weekly compensation benefit is 50% of the state’'s average weekly wage, but in no event may it exceed
the decedent’s actual wages at the time of his death.

(3) To beneficiaries as defined in 39-71-116(3Het{4)(e} and 3HH (4)(f), weekly benefits must be
paid to the extent of the dependency at the time of the injury, subject to a maximum of 66 2/3% of the
decedent’s wages. The maximum weekly compensation may not exceed the state’s average weekly wage
at the time of injury.

{4) If the decedent leaves no beneficiary as defined in 39-71-116, a lump-sum payment of $3,000
must be paid to the decedent’s surviving parent or parents.

{5) If any beneficiary of a deceased employee dies, the right of such beneficiary to compensation
under this chapter ceases. Death benefits must be paid to a surviving spouse for 500 weeks subsequent
to the date of the deceased employee’s death or until the spouse’s remarriage, whichever occurs first.
After benefit payments cease to a surviving spouse, death benefits must be paid to beneficiaries, if any,
as defined in 39-71-116(3Kb}{4){b) through {3He} (4}(d).

(6} in all cases, benefits must be paid to beneficiaries, as defined in 39-71-1186.

{7} Benefits paid under this sectiocn may not be adjusted for cost of living as provided in 39-71-702.

(8} Notwithstanding subsections (2} and (3), beginning July 1, 1987, through June 30, 1931, the
maximum weekly compensation benefits for injury causing death may not exceed the state’s average

weekly wage of $299 established July 1, 1988. Beginning July 1, 1987, through June 30, 1991, the
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minimum weekly compensation for injury causing death shall be $149.50, which is 50% of the state’'s
average weekly wage established July 1, 1886, but in no event may it exceed the decedent’s actual wages

at the time of death."

Section 18. Section 39-71-723, MCA, is amended to read:

"39-71-723. How compensation to be divided among beneficiaries. Compensation due to
beneficiaries sha# must be paid to the surviving spouse, if any, or if none, then divided equally among or
for the benefit of the children. In cases where in_which beneficiaries are a surviving spouse and

stepchildren of saeh the spouse, the compensation shak must be divided equally among all beneficiaries.

Compensation due to beneficiaries as defined in 39-71-116{3Ke}4)(e) and 3HH (4){f), where if there is
more than one, shall must be divided equitably among them, and the gquestion of dependency and amount

thereot-shal must be a question of fact for determination by the department.”

Section 19. Section 39-71-727, MCA, is amended to read:

"39-71-727. Payment for prescription drugs -- limitations. (1) For payment of prescription drugs,
an insurer is liable only for the purchase of generic-name drugs if the generic-name product is the
therapeutic equivalent of the brand-name drug prescribed by the physician, unless the generic-name drug
is unavailable.

{2) If an injured worker prefers a brand-name drug, the worker may pay directly to the pharmacist
the ditfference in the reimbursement rate between the brand-name drug and the generic-name product, and
the pharmacist may eaky bill the insurer only for the reimbursement rate of the generic-name drug.

{3) The pharmacist may bill only for the cost of the generic-name praduct on a signed itemized
billing, except if purchase of the brand-name drug is allowed as provided in subsection (1).

(4) When billing for a brand-name drug, the pharmacist shall certify that the generic-name drug was
unavailable.

{6) Reimbursement rates payable by an insurer subjeet-toan-agreement-parsuantte—39-71-3102
are limited to the average wholesale price of the product at the time of dispensing, plus a dispensing fee
not 1o exceed $5.50 per product.

{6} The pharmacist may not dispense more than a 30-day supply at any one time.

(7) For purposes of this section, average wholesale prices must be updated weekly.

Z\\ _19. SB 375
( Montana Legisiative council



54th Legislature SB0375.02

G Rk W N =

O W 0 o~

11

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

(8) For purposes of this section, the terms "brand name”, "drug product”, and "generic name” have
the same meaning as provided in 37-7-502.

{(9) Aninsurer may notrequire a worker receiving benefits under this chapter to obtain medications
from an out-cf-state mail servi-ce pharmacy.

{10) The provisions of this section do not apply to an agreement between a preferred provider

organization and an insurer.”

Section 20. Section 39-71-741, MCA, is amended to read:

"39-71-741. Compromise settlements andlump-sumpayments. (1) (a) Benefits under this chapter
may be converted in whole or_in part to a lump sum:

{i) if a claimant and an insurer dispute the initial compensability of an injury; and

{ii) if the claimant and insurer agree to a settlement.

{b) The agreement is subject to department approval. The department may disapprove an
agreement under this section only if there is not a reasonable dispute over compensability.

(c} Upon approval, the agreement constitutes a compromise and release settlement and may not
be reopened by the department.

(2} {a) Haninsurerhas-aceeptedinitiaHiabilityforanthjury—permarent Permanent partial disability
benefits may be converted in whole or in part to a Iﬁmp-sum payment if;

(i) an insurer has accepted initial liability for an injury; and

{ii} the claimant and the insurer agree to a lump-sum conversion.

(b} The total of any lump-sum conversion in part that is awarded to a claimant prior to the
claimant’s final award may not exceed the anticipated award under 39-71-703 ar$20-000—whicheveris
less.

{c} Anagreementis subjectto department approval. The department may disapprove an agreement

only if the department determines that the settement lump-sum conversion amount is inadeguate. If

disapproved, the department shall set forth in detail the reasons for disapproval.

{d) Upon approvai, the-agreement-constitates a compromise and release settlement ard may not

be reopened by the department.
(3} Permanent total disability benefits may be converted in whole or in part to a lump sum. The

total of all lump-sum conversions in part that are awarded to a claimant may not exceed $20,000. A
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conversion may be made only upon the written application of the injured worker with the concurrence of
the insurer. Approval of the lump-sum payment rests in the discretion of the department. The approval

or award of a lump-sum payment by the department or court must be the exception. It may be given only
if the worker has demonstrated financial need that:

(a) relates to:

(i} the necessities of life;

(i} an accumulation of debt incurred prior to the injury; or

{iii) a seif-employment venture that is considered feasible under criteria set forth by the department;

(b) arises subsequent to the date of injury or arises because of reduced income as a result of the
injury.

(4) Any lump-sum conversion of benefits under subseetion{3} this section must be converted to
present value using the rate prescribed under subsection (5)(b).

{5} (a) An insurer may recoup any lump-sum payment amortized at the rate established by the
department, prorated biweekly over the projected duration of the compensation period.

{b) The rate adopted by the department must be based on the average rate for United States
10-year treasury bills in the previous calendar year,rounded-to-the-nearest-whele-number.

{c) If the projected compensation period is the claimant’s lifetime, the life expectancy must be
determined by using the most recent table of life expectancy as published by the United States national
center for health statistics.

(6] Subject to the other pravisions of this section, the department has—fullpeower—autharity—ard
jurisdictionto-allew, shall approve—ereenditior or deny in writing compromise settlements ferapy-type-of

berefits-provided-forunderthis-chapter and ef lump-sum payments agreed to by workers and insurers. Al

Approval-by-the-department—must—be-ir—writig: The department shall directly notify a claimant of a
department order approving or denying a claimant’s compromise or lump-sum payment.

{7} A dispute between a claimant and an insurer regarding the conversion of biweekly payments
into a lump-sum is considered a dispute, for which a mediator and the workers’ compensation court have
jurisdiction to make a determination. H an insurer and a claimant agree to a compromise and release

settlement or a lump-sum payment but the department disapproves the agreement, the parties may request
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the workers' compensation court to review the department’s decision.”

Section 21. Section 39-71-744, MCA, is amended to read:

*39-71-744. Benefits not due while claimant is incarcerated -- exceptions. (1) Except as provided
in subsection (2}, a claimant is not eligible for disability or rehabilitation compensation benefits while the
claimant is incarcerated for a period exceeding 30 days in a correctional institution—sueh-as-the-Meontana

state-prsen-or-the-Montana-wemen’s-correctionalcenter or jail; as the result of conviction of a felony or

a misdemeanor. The insurer remains liable for medical benefits. A time limit on benefits otherwise provided

in this chapter is not extended due to a period of incarceration.
{2} A person who is employed while participating in a prerelease center program or a diversionary

program is eligible for temporary total benefits as provided in 39-71-701 and medical benefits for a

- work-related injury received while participating in a prerelease center program or a diversionary program.

Other disability or rehabilitation benefits are not payable while the worker is participating in a prerelease
center, This subsection does not prohibit the reinstatement of other benefits upon release from
incarceration, nor does it apply to an employee performing community service described in

39-71-118(1)H."

Section 22. Section 39-71-1011, MCA, is amended to read:

"39-71-1011. Definitions. As used in this chapter, the following definitions apply:

(1) "Board of rehabilitation certification” means the nonprofit, independent, fee-structured
organization that is a member of the national commission for health certifying agencies and that is
established to certify rehabilitation practitioners.

{2) "Disabled worker" means ere a worker who has a medically-determined-restristion permanent

impairment, established by objective medical findings, resulting from a work-related injury that prectudes

the worker from returning to the job the warker held at the time of the injury or to a job with similar

physical requirements and who has an actual wage loss as a result of the injury.

{3) "Rehabilitation benefits" means benefits provided in 39-71-1003, 239-71-10256, and
39-71-2001.

(4} "Rehabilitation plan” means an individualized plan te—assist that_assists a disabled worker in

acquiring skills or aptitudes to return to work through job placement, on-the-job training, education, training,
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or specialized job modification and that reasonably reduces the worker's actual wage loss.

{6) "Rehabilitation provider" means arehabilitation counselor certified by the board for rehabilitation
certification and designated by the insurer to the department or a department of sacial and rehabilitation
services counselor when a worker has been certified by the department of social and rehabilitation services
under 39-71-1003.

{6) "Rehabilitation services" eensistsof means a program of evaluation, planning, and delivery-of
geods-and-services implementation of a rehabilitation plan to assist a disabled worker to return to work."

Section 23. Section 39-71-1032, MCA, is amended to read:

"39-71-1032. Termination of benefits for noncooperation with rehabilitation provider -- department
hearing and appeal. (1) If aninsurer believes that a warker is refusing unreasanably to cooperate with the
rehabilitation provider, the insurer, with 14 days’ notice to the worker and department on a form approved

by the department, may terminate any rebabiitation benefits, except medical benefits and the impairment

award, that the worker is receiving urderthis—part until the worker cooperates.

(2) The worker may contest the insurer’s termination of henefits by filing a written exception to
the department within 20 working days after the date of the 14-day notice. The worker or insurer may
request a hearing before the department. The department shall hold a hearing within 30 days of receipt
of the request. The department shall issue an order within 15 days of the hearing.

(3) If the worker prevails at a hearing before the department, it may award attorney fees and costs
to the worker under 39-71-612.

(4) Within 30 days after the department mails its order to the party’s last-known address, a party

may appeal to the workers’ compensation court.”

Section 24. Section 39-71-2061, MCA, is amended to read:
"39-71-2001. Rehabilitation benefits. {1) Ar-injured A disabled worker as defined in 39-71-1011

is eligible for rehabilitation benefits if:
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te—arehabilitation-plancoempleted-by (b} a rehabilitation provider, and as designated by the insurer,
certifies that the injured worker has reasonable vocational goals and a reemployment ard-wage-petential

opportunity and will have a reasonable reduction_in the worker's actuai wage loss with rehabilitation-;_and

h(c) arehabilitation plan betweer agreed upon by the injured worker and the insurer is filed with

the department. The plan must take into consideration the worker's age, education, training, work history,

residual physical capacities, and vocational interests. The plan must specify a beginning and completion

date. If the plan calls for the expenditure of funds under 39-71-1004, the department shall authorize the
department of social and rehabilitation services to use the funds.

(2} After filing the rehabilitation plan with the department, the injured disabled worker is entitled

to receive rehabilitation biweekly compensation benefits at the injured worker’s temporary total disability

rate. The benefits must be paid for the period specified in the rehabilitation plan, not to exceed 104 weeks.

s—waiting-to-beginthe-agreed-uponrebabiitation-plan: The rehabilitation plan must be compieted within

26 weeks of the completion date specified in the plan. Rebabilitation benefits must be paid biweekly while

the worker is satisfactorily eompleting progressing in the agreed-upon rehabilitation plan. Benefits under

this section are not subject 1o the lump-sum provisions of 39-71-741.

643} A worker may not receive temporary total erbiweeklypermanent-partial-disability benefits
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and rehabilitatien the benefits under subsection {2} during the same period of time.

{6}—Fhe (4) A rehabilitation provider—as authorized by the insurers shall continue 10 work-with-and
assist the injured worker until the rehabilitation plan is completed.

{5) To be eligible for benefits under this section, a worker is required to begin the rehabilitation plan

within 78 weeks of reaching maximum medical healing.

+#{6] A worker may notreceive both wages and rehabilitation benefits without the written consent
of the insurer. A worker who receives both wages and rehabilitation benefits without written consent of

the insurer is guilty of theft and may be prosecuted under 45-6-301."

Section 25. Section 39-72-403, MCA, is amended to read:

"39-72-403. Time when claims must be presented. (1) When a claimant seeks benefits under this
chapter, bis the claimant’s claims for benefits must be presented in writing to the employer, the employer’s
insurer, or the department within 2-years 1 year from the date the claimant knew or should have known
that kis—etaldisability the claimant’s condition resulted from an occupational disease. When a beneficiary
seeks benefits under this chapter, his claims for death benefits must be presented in writing to the
employer, the employer’s insurer, or the department within 1 year from the date the beneficiaries knew or
should have known that the decedent’s death was related to an occupational disease.

(2} The department may, upon a reasonable showing by the claimant or a decedent’s beneficiaries
that the claimant or the beneficiaries could not have known that the claimant’s condition or the empioyee’s
death was related to an occupational disease, waive the claim time requirement up to an additional 2

years."

Section 26. Section 39-72-704, MCA, is amended to read:
"39-72-704. Madical and hospital expenses. In addition to the compensation provided by this

chapter, an employee who becames either totally or partially disabled from an occupational disease is

entitied to receive, for treatment of the occupational disease, wiheutlirritation-as-tolength-ot-time-ordetar

departrrent payment of medical expenses under Title 39, chapter 71."

NEW SECTION. Section 27. Severability. |f a part of [this act] is invalid, all valid parts that are
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severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its
applications, the part remains in effect in all valid applications that are severable from the invalid

applications.

NEW SECTION. Section 28. Codification instructions. {1} [Section 1] is intended to be codified
as an integral part of Title 39, chapter 71, part 29, and the provisions of Title 39, chapter 71, part 29,
apply to [section 1].

{2} [Section 2]is intended to be codified as an integral part of Title 39, chapter 71, part 4, and the
provisions of Title 39, chapter 71, part 4, apply to [section 2].

(3) [Section 3] is intended to be codified as an integral part of Title 39, chapter 71, part 6, and the
provisions of Title 39, chapter 71, part 6, apply to [section 3].

{4) [Section 4] is intended to be codified as an integral part of Title 39, chapter 71, part 1, and the
provisions of Title 39, chapter 71, part 1, apply to {section 4].

(5) Section 39-71-2001 is intended to be renumbered and cadified as an integral part of Title 39,

chapter 71, part 10.

NEW SECTION. Section 29. Effective date. [This act] is effective July 1, 1995.
-END-

- 26 - SB 375
Montana Legislative Councl





