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4 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE MONTANA MAJOR FACILITY
5  SITING ACT; AMENDING SECTIONS 75-20-102, 75-20-104, 75-20-201, 75-20-202, 75-20-203,
6  75-20-205, 75-20-211, 75-20-212, 75-20-213, 75-20-215, 75-20-216, 75-20-217, 75-20-219,
7 75-20-220, 75-20-221, 75-20-222, 75-20-225, 75-20-226, 75-20-227, 75-20-301, 75-20-303,
8  75-20-304, 75-20-402, 75-20-403, 75-20-406, 75-20-407, 75-20-408, AND 85-15-107, MCA;
9  REPEALING SECTIONS 75-20-103, 75-20-302, 75-20-404, 75-20-409, 75-20-501, 75-20-502, AND
10 75-20-503, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE."

11
12 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

13
14 Section 1, Section 75-20-102, MCA, is amended to read:
15 "75-20-102. Policy and legislative findings. &4 It is the constitutionally declared policy of this state

16 to maintain and improve a clean and heaithful environment for present and future generations, to protect
17 the environmental life-support system from degradation and prevent unreascnable depletion and degradation
18 of natural resources, and to provide for administration and enforcement to attain these objectives.

19
20
21
22
23
24
25
28

27
28 ~ Section 2. Section 75-20-104, MCA, is amended to read:
29 "75-20-104. Definitions. In this chapter, unless the context requires otherwise, the following

30  definitions apply:
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(1) "Addition thereto” means the installation of new machinery and equipment which would
significantly change the conditions under which the facility is operated.

(2) "Application” means an application for a certificate submitted in accordance with this chapter
and the rules adopted hereunder.

{3) "Associated facilities" includes but is not limited to transportation links of any kind, aqueducts,
diversion dams, pipelines, transmission substations, storage ponds, reservoirs, and any other device or
equipment associated with the production or delivery of the energy form or product produced by a facility,
except that the term does not include a facility or a natural gas or crude oil gathering line 17 inches or less
in inside diameter.

{4) "Board" means the board of natural resources and conservation provided for in 2-15-3302.

{5) "Board of health” means the board of health and environmental sciences provided for in
2-15-2104.

. (6) "Certificate” means the certificate of environmental compatibility erd-publie-reed issued by the
board under this chapter that is required for the construction or operation of a facility.

{7) "Commence to construct” means:

{a} any clearing of land, excavation, construction, or other action that would affect the environment
of the site or route of a facility but does not mean changes needed for temporary use of sites or routes for
nonutility purposes or uses in securing geological data, including necessary horings to ascertain foundation
conditions;

{b) the fracturing of underground formations by any means if such activity is related to the possible
future development of a gasification facility or a facility employing geothermal resources but does not
include the gathering of geological data by boring of test holes or other underground exploration,
investigation, or experimentation;

(¢} the commencement of eminent domain proceedings under Title 70, chapter 30, for land or
rights-of-way upon or over which a facility may be constructed;

(d} the relocation or upgrading of an existing facility defined by tb}-erte}-otsubseetion (10)(b) or
{10}{(c]. including upgrading to a design capacity covered by subsection {10){b), except that the term does
not include normal maintenance or repair of an existing facility.

(8) "Department” means the department of natural resources and conservation provided for in Title

2, chapter 15, part 33.
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(9) "Department of health” means the department of health and environmental sciences provided
for in Title 2, chapter 15, part 21.

{10} "Facility" means:

{a}) except for crude c¢il and natural gas refineries and those facilities subject to The Montana Strip
and Underground Mine Reclamation Act, each plant, unit, or ather facility and associated facilities designed
for or capable of:

{i) generating &8 150 megawatts of electricity or more or any addition thereto, {except pollution

control facilities approved by the department of health and-envirenmentalseienees and added to an existing

plant-having-ar-estifated-eestin-excess-of-$10-millien;
{il producing 26 250 million cubic feet aor more of gas derived from coal per day erary-additien

. . . > dion:
(i} producing 2B6-6800 100,000 barrels of liquid hydrocarbon products per day or more erary

(b) each electric transmission line and associated facilities of a design capacity of more than 69
kilovolts, except that the term:

{i) does not include an electric transmission line and associated facilities of a design capacity of
230 kilovoits or less and 10 miles or less in length; and

{ii) does not include an electric transmission line with a design capacity of more than 69 kilovolts
and up to and including 115 kilovoits for which the person planning to construct the line has obtained
right-of-way agreements or options for a right-of-way fram more than 75% of the owners who collectively
own more than 75% of the praperty along the centerline;

(c) each pipeline, whether partially or wholly within the state, greater than 17 inches in inside
diameter and 30 miles in length, and associated facilities;

(d) any use of geothermal resources, including the use of underground space in existence or to be

created, for the creation, use, or conversion of energy, designed for or capable of producing gecthermaity

derived power equivalent to 25 million Btu per hour or more erary-agdition-thereto-havingan-estimated
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sost-axcess—of $7460.000;
L oot : 1

{11) "Person” means any individual, group, firm, partnership, corporation, cooperative, association,
government subdivision, government agency, local government, or other organization or entity.

(12) "Transmission substation” means any structure, device, or equipment assemblage, commonly
located and designed for voltage regulation, circuit protection, or switching necessary for the construction
or gperation of a proposed transmission line.

{13} "Utility” means any person engaged in any aspect of the production, storage, sale, deiivery,

or furnishing of heat, electricity, gas, hydrocarbon products, or energy in any form for ultimate public use."”

Section 3. Section 75-20-201, MCA, is amended to read:

"75-20-201. Certificate required -- operation in conformance -- certificate for nuclear facility --
applicability to federal facilities. (1} A person may not commence to construct a facility in the state withaut
first applying for and obtaining a certificate of environmental compatibility and—publie—reed issued with
respect to the facility by the board.

{2) A facility with respect to which a certificate is issued may not thereafter be constructed,
operated, or maintained except in conformity with the certificate and any terms, conditions, and
modifications contained thereir in_it.

(3} A certificate may only be issued pursuant to this chapter.

(4) If the board decides to issue a certificate for a nuclear facility, it shall report sueh that
recommendation to the applicant and may not issue the certificate until sueh the recommendation is
approved by a majority of the voters in a statewide election called by initiative or referendum according to
the laws of this state.

{b) This chapter applies, to the fullest extent allowed by federal law, 1o all federal facilities and to

all facilities over which an agency of the federal government has jurisdiction."

Section 4. Section 75-20-202, MCA, is amended to read:
"75-20-202, Exemptions. (1) A certificate is not required under this chapter for a facility under
diligent onsite physical construction or in operation on January 1, 1973.

(2} The board may adopt reasonable rules establishing exemptions from this chapter for the

f\ (Montana tegisiative Council
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relocation, reconstruction, or upgrading of a facility that:

(a) would otherwise be covered by this chapter; and

{b} (i} is unlikely to have a significant environmental impact by reason of length, size, location,
available space or right-of-way, or construction methods; or

(i) wttzes uses coal, wood, biomass, grain, wind, or sun as a fuel source and the technology of
which will result in greater efficiency, promote energy conservation, and pramote greater system reliability
than the existing facility.

(3) The board shall waive compliance with the requirements of this chapter if the applicant makes

a clear and convincing showing to the board at a public hearing that:

{a) a proposed facility will be constructed in a county where a single employer within the county

has permanently curtailed or ceased operations causing a_loss of 250 or more permanent jobs within 2

yvears at the employer’s operations within the preceding 10-year period;

(b} the county and municipal governing bodies in whose jurisdiction the facility is proposed to be

located support a waiver by resolution;

{c) the proposed facility will be constructed within a 15-mile radius of the operations that have

ceased or been curtailed; or

(d) the proposed facility will have a beneficial effect on the economy of the county in which the

facility is proposed to be located.

3} (4) A person proposing to construct an exempt facility shall pay to the department reasonable

costs, if any, incurred by the department in processing the exemptian.

Section 5. Section 75-20-203, MCA, is amended to read:
"75-20-203. Certificate transferable. A certiticate may be transferred;—subjectte-the approval-of
the-beard; to a person who agrees to comply with the terms, conditions, and modifications cantained

therair in the_certificate.”

Section 6. Section 75-20-205%, MCA, is amended tc read:

- 5 -
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"75-20-205. Centerline location. (1} For all facilities defined in 75-20-104(10)(b} and (10){c) and
associated facilities certified under this chapter, the board shall condition the certificate upon board
approval of a final centerline location.

{2) The final centerline location must be determined in @ noncontested case proceeding before the
board after the submission of a centerline location report by the department. Within 60 days after the
commencement of a noncontested case proceeding, the board shall render and record a decision approving
a centerline location.

(3) The department shall consult with the certificate holcer and the affected landowners prior to
making its report.

{4) The department’s report must be prepared considering the criteria set forth in 75-20-301 and
76-20-683 and the findings of fact and conclusions of law set out in the board decision.

{b) The department report may be completed on segments of a certified facility as is convenient
1o the certificat.e holder.

{6) The certificate holder shall initiate the final centerline iocation approval process by submitting
a proposed centerline location plan to the department. The certificate holder shall pay to the department
the actual costs incurred in processing a final centerline location not to exceed 25% of the filing fee paid

under 75-20-215."

Section 7. Section 75-20-211, MCA, is amended to read:

"75-20-211. Application -- filing and contents -- proof of service and notice. (1) (a) An applicant
shall file with the department and department of health a joint application for a certificate under this chapter
and for the permits required under the laws administered by the department of health and the board of
health in sueh the form as the board requires under applicable rules, containing the following information:

(i} a description of the proposed location and aof the facility to be built theraen;

(i} a summary of any studies whisk that have been made of the environmental impact of the
facitity;

{iii} estatementexplonirg-the-need-for-the-faciity:

) for facilities defined in 75-20-104{10}(b) and (10)(c), a description of reasonable alternate
locations for the facility, a general description of the comparative merits and detriments of each location

submitted, and a statement ot the reasans why the proposed location is best suited for the facility;
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4 {iv} (A) for facilities as defined in 75-20-104(10}(b) and (10)(c}, baseline data for the primary
and reasonable alternate locations; or

(B} for facilities as defined in 75-20-104(10)(a); and (10){d), ard—4+OHe}: baseline data for the
proposed location and, at the applicant’s option, any alternative locations acceptable to the applicant for
siting the facility;

{v (v at the applicant’'s option, an environmental study plan to satisfy the requirements of this
chapter; and

it (vi) sueh other information as the applicant considers relevant or as the board and board of
health by arder or rule or the department and department of health by order or rule may require.

(b) A copy or copies of the studies referred to in subsection (1}{a)(ii) abeve-shall must be filed with
the department, if ordered, and skal must be available for public inspection.

{2) An application may consist of an application for two or more facilities in combination which are

physically and directly attached to each other and are operationally a single operating entity.

4 (3} The copy of the appiication skalt must be accompanied by a notice specifying the date an

or about which the application is to be filed.

{6} (4) An application shalt must also be accompanied by proof that public notice thereef of it was
given to persons residing in the area in which any portion of the proposed facility is proposed or is
alternatively proposed to be located, by publication of a summary of the application in those newspapers

that will substantially inform those persons of the application.”

Z\\ (Montana Legisiative Council
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Section 8. Section 75-20-212, MCA, is amended to read:

“75-20-212. Cure for failure of service. Inadvertent failure of service on or notice to any of the
municipalities, government agencies, or persons identified in #6—20-24+H3}and48} 75-20-211 may be cured
pursuant to orders of the department designed to afford them adequate notice to enable their effective

participation in the proceeding."

Section 9. Section 75-20-213, MCA, is amended to read:

"75-20-213. Supplemental material -- amendments. (1) An application for an amendment of an
application or a certificate skhaH must be in sueh the form and contain suek the information as the board
by rule or the department by order prescribes. Notice of sueh an application shalt must be given as set forth
in {3} —+4H—andtbtof 75-20-211(3) and (4).

{2) An application may be amended by an applicant any time prior to the depariment’s
recommendation. If the proposed amendment is-saehthatit prevents the department; or the department
of health—er~the-agenciestistod-1620-2164b+ from carrying out their duties and responsibilities under
this chapter, the department may require such additional filing fees as the department determines justifies

to the applicant as necessary—erthe-department-ray-require—a-new-appheationand-filingfee.

(3} The applicant shall submit supplemental material in a timely manner as requested by the

department or as offered by the applicant to explain, support, or provide the detail with respect to an item

described in the original appiication, without filing an application for an amendment. Fhe—department's

Section 10. Section 75-20-215, MCA, is amended to read:

"75-20-215. Filing fee -- accountability -- refund -- use, (1) {a) A filing fee shal mus?t be deposited
in the state special revenue fund for the use of the department in administering this chapter. The applicant
shall pay to the department a filing fee as provided in this section based upon the department’s estimated

costs of processing the application under this chapter—bot-which-shall. The filing fee may not exceed the

following scale based upaon the estimated cost of the facility:
(i} 4% of any estimated cost up to $1 million; plus

{il 1% of any estimated cost over $1 million and up to $20 million; plus

f'\ (Montana Legisiative Councll
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(iiil 0.5% of any estimated cost over $20 million and up to $100 million; plus

(iv) 0.25% of any amount of estimated cost over $100 million and up to $300 million; plus

{vl 0.125% of any amount of estimated cost over $300 million and up to $1 billion; plus

(vi} 0.058% of any amount of estimated cost over $1 billion.

(b} The department may-alisw-R-is-diseretion shall grant a credit against the fee payable under
this section for the development of information or providing of services required hereunder under this
chapter or required for preparation of an environmental impact statement under the Montana or national
environmental policy acts. The applicant may submit the information to the department together with an
accounting of the expenses incurred in preparing the information. The department shail evaluate the
applicability, validity, and usefulness of the data and determine the amount which may be credited against
the filing fee payable under this section. Upon 30 days' notice to the applicant, this credit may at any time

be reduced if the department determines documents to the applicant that it is necessary to carry out its

responsibilities under this chapter.

(2} {a) The department may contract with an applicant for the development of information,
provision of services and payment of fees required under this chapter. The contract may continue an
agreement entered into pursuant to 75-20-106. Payments made to the department under saeh a contract
shall must be credited against the fee payable herearder under this section. Notwithstanding the provisions
of this section, the revenue derived from the filing fee must be sufficient to enable the department, the
department of health, the board, and the board of health—ard-the-agenciestistedir-b-20-216(b} to carry
out their responsibilities under this chapter. The department may amend a contract to require additional
payments for necessary expenses up to the limits set forth in subsection (1){a} ebeve upon 30 days’ notice
to the applicant. The department and applicant may enter into a contract which exceeds the scale provided
in subsection {1)(a).

(b} f a contract is not entered into, the applicant shall pay the filing fee in installments in
accordance with a schedule of installments developed by the department, provided that no one installment
may exceed 20% of the total filing fee provided for in subsection (1),

{(3) The estimated cost of upgrading an existing transmission substation may not be included in the
estimated cost of a proposed facility for the purpose of calculating a filing fee.

(4} If an application consists of a combination of two or more facilities, the filing fee shal must be

based on the total estimated cost of the combined facilities.

f\ (Montana Legisiative council
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(5) The applicant is entitled to an accounting ot moneys expended and to a refund with interest
at the rate of 6% a year of that portion of the filing fee not expended by the department in carrying out
its responsibilities under this chapter. A refund shal must be made after all administrative and judicial
remedies have been exhausted by all parties to the certification proceedings.

(6) The revenues derived from filing fees shak must be used by the department in compiling the
information required for rendering a decision on a certificate and for carrying out its and the board’s other

responsibilities under this chapter.”

Section 11. Section 75-20-216, MCA, is amended to read:

"75-20-216. Study, evaluation, and report on proposed facility -- assistance by other agencies. (1)
After receipt of an application, the department and department of health shall within S0 days netity the
applicant in writing that:

(a) the application is in compliance and is accepted as complete; or

(b} the application is not in compliance and list the deficiencies therein-and-upen. Upon correction
of these deficiencies and resubmission by the applicant, the department and department of health shall
within 30 days notify the applicant in writing that the application is in compliance and is accepted as
complete.

(2) Upon receipt of an application complying with 75-20-211 through 75-20-213, 75-20-215, and
this section, the department shall commence an intensive study and evaluation of the proposed tacility and
its effects, considering all applicable criteria listed in 75-20-301 ard—/6-20-B03 and the department of
heaith shall commence a study to enable it or the board of health to issue a decision, opinion, order,
certification, or permit as provided in subsection (3). The department and department of health shall use,
to the extent they consider applicable, valid and useful existing studies and reports submitted by the
applicant or compiled by a state or federal agency.

{(3) The department of health shall within 4+ear 6 months following the date of acceptance of an
application and the board of health or department of health shall, if applicable, within an additional 6 3
months, issue any decision, opinion, order, certification, ar permit required under the taws administered by
the department of health or the board of health and this chapter. The department of health and the board
of health shall determine compliance with all standards, permit requirements, and implementation pilans

under their jurisdiction for the proposed location or any proposed alternate location in their decision,

10 -
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opinion, order, certification, or permit. The decision, opinion, order, certification, or permit, with or without

conditions, is canclusive on all matters that the department of health and board of heaith administer—and

Although the decision, opinion, order, certification, or permit issued under this subsection is canclusive,
the hoard retains authority to make the determination required under 75-20-301(2)(c). The decision,
opinion, order, certification, or permit of the department of health or the board of health satisfies the review

requirements by those agencies and shal-be is acceptable in lieu of an environmental impact statement

under the Montana Environmental Policy Act. A-eopy-of-the-desision—opirien—order—eertification-opermit

miles-orless-ir-length this chapter, the department shali make a report to the board whiek-shaH that must
contain the department’s studies, evaluations, recommendations, other pertinent documents resulting from

its study and evaluation, and an environmental impact statement or analysis prepared pursuant to the

Montana Environmental Policy Act—fany—i-the-applicatienistoracombinratien-of-two-or-morefaeiities;

Section 12. Section 75-20-217, MCA., is amended to read:

-11 -
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"75-20-217. Voiding an application. An application may be voided by the department foltowing

notice and an opportunity for hearing for:

{1) any material and knowingly false statement in the application or in accompanying statements
or studies required of the applicant;
(2} failure to file an application in substantially the form and content required by this chapter and

the rules adopted thereunder under this chapter; or

{3} failure to deposit the filing fee as provided in 75-20-215."

Section 13. Section 756-20-219, MCA, is amended to read:

"75-20-219. Amendments to a certificate. {1} Within 30 days after notice of an amendment to a
certificate is given as set forth in 75-20-213(1), including notice to all active parties to the criginal
proceeding, the department shall determine whether the proposed change in the facility would result in a
material increase in any environmental impact of the facility or a substantial change in the location of all
or a portion of the facility as set forth in the certificate. If the department determines that the proposed
change would result in a material increase in any environmental impact of the facility or a substantial
change in the location of all or a portion of the facility, the board shali hold a hearing in the same manner
as a hearing is held on an application for a certificate. After hearing, the board shall grant, deny, or modity
the amendment with sueh conditions as-it-deers that are documented as appropriate.

(2} In those cases where in which the department deter'mines that the proposed change in the
facility would not result in a material increase in any environmental impact or would not be a substantial
change in the location of all or a portian of the facility, the board shall automatically grant the amendment
either as applied for or upon sueh terms or conditions as that the board considers appropriate unless the
department’s determination is appealed to the board within 15 days after notice of the department’s
determination is given.

(3) If the department or the board, under subsection (4}, determines that a hearing is required
because the proposed change would result in a material increase in any environmentai impact of the facility
or a substantial change in the location of all or a portion of the facility, the applicant has the burden of
showing by clear and convincing evidence that the amendment should be granted.

(4) If the department determines that the proposed change in the facility would not result in a

material increase in any environmental impact or would not be a substantial change in the location of all

12 -
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or a portion of the facility and a hearing is required because the department’s determination is appealed to
the board as provided in subsection (2}, the appellant has the burden of showing by clear and convincing
evidence that the proposed change in the facility would result in a material increase in any environmental
impact of the facility or a substantial change in the location ¢f all or a portion of the facility as set forth in
the certificate.

{5} If an amendment is—+regwired to a certificate whieh is required that would affect, amend, alter
or modify a decision, opinion, order, certification, or permit issued by the department of health or board of
heaith, sash the amendment must be processed under the applicable statutes administered by the

department of health or board of health.”

Section 14. Section 75-20-220, MCA, is amended to read:

"75-20-220. Hearing examiner -- restrictions -- duties. {1} If the board appoints a hearing examiner
to conduct any certification proceedings under this chapter, the hearing examiner may not be a memBer
of the board, an employee of the department, or a member or employee of the department of health or
board of health. A hearing examiner, if any, shall must be appointed by the board within 20 days after the
department’s report has been filed with the board. If a hearing is held before the board of health or the
department of health, the board and the board of health or the department of health shall mutuaily agree
on the appointment of a hearing examiner to preside at both hearings.

{2) A prehearing conference shall must be held following notice within 68 30 days after the
department’s report has been filed with the board.

{3) The prehearing conference shak must be organized and supervised by the hearing examiner.

{4) The prehearing conference shall must be directed toward a determination of the issues
presented by the application, the department’s report, and an identification of the witnesses and
documentary exhibits to be presented by the active parties who intend to participate in the hearing.

(8} The hearing examiner shall require the active parties to submit, in writing, and serve upon the
other active parties, all direct testimony which they propose and any studies, investigations, reports, or
other exhibits that any active party wishes the board to consider. These written exhibits and any
documents that the board itself wishes to use or rely on shal must be submitted and served in like manner,
at least 20 days prior to the date set for the hearing. For good cause shown, the hearing examiner may

allow the introduction of new evidence at any time.

213 -

f\ (Montana Legisiative Council



H54th Legislature LC1295.01

<o W o N 3 W

— emad o} el b
AW N =

15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

{6) The hearing examiner shall allow discovery, which shal must be completed before the
commencement of the hearing, upon good cause shown and under sueh other conditions as the hearing
examiner shall prescribe.

{7) Public witnesses and other interested public parties may appear and present oral testimony at
the hearing or submit written testimany to the hearing examiner at the time of their appearance. These
witnesses are subject to cross-examination.

(8) The hearing examiner shall issue a prehearing order specifying the issues of fact and of law,
identifying the witnesses of the active parties, naming the public witnesses and other interested parties who
have submitted written testimony in lieu of appearance, outlining the order in which the hearing ska# must
proceed, setting forth thase section 75-20-301 criteria as to which no issue of fact or law has been raised
whieh that are to be conclusively presumed and are not subject to further proof except for good cause
shown, and any other special rules to expedite the hearing which the hearing examiner shall adopt with the
approval of the board.

(9) At the conclusion of the hearing, the hearing examiner shall declare the hearing closed and
shall, within 80 30 days of that date, prepare and submit to the board and in the case of a conjunctive
hearing, within 80 45 days to the board and the board of health or department of health proposed findings
of fact, conclusions of law, and a recommended decision.

(10) The hearing examiner appointed to conduct a certification proceeding under this chapter shall
insure that the time of the proceeding, from the date the department’s report is filed with the board until
the recommended report and order ot the examiner is filed with the board, does not exceed 8 3 calendar
months unless extended by the board for good cause.

(11) The board or hearing examiner may waive all or a portion of the pracedures set forth in
subsections (2) through {8) efthis-seetion to expedite the hearing for a facility when the department has

recommended approval of a facility and no objections have been filed."

Section 1%. Section 75-20-221, MCA, is amended to read:

"75-20-221. Parties to certification proceeding -- waiver -- statement of intent to participate. {1)
The parties to a certification proceeding or to a proceeding involving the issuance of a decision, opinian,
order, certification, or permit by the board of health under this chapter may include as active parties:

(a} the applicant;

- 14 -
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(b) each pelitieal—optitys unit of local government, and government agency, including the

department of health, entitled to receive service of a copy of the application under 76-20-21143}; and

{e} {c) any other interested person who establishes an interest in the proceeding.
(2) The department shal—be |s an active party in any certification proceeding in which the

department recommends denial of all or a portion of a facility.

{4} (3) Any party waives the right to be a party if the party does not participate in the hearing

before the board or the board of health.

48+ [4) Each unit of local government entitled to receive service of a copy of the application wrder

762021143+ shall file with the board a statement showing whether the unit of local government intends

10 participate in the certification proceeding. Hthe-upit-oilesalgevernrment-doesnotintend to-participate;

Section 16. Section 75-20-222, MCA, is amended to read:

"75-20-222. Record of hearing -- procedure -- rules of evidence -- burden of proof. {1) Any studies,
investigations, reports, or other documentary evidence, including those prepared by the department, which
any party wishes the board to consider or which the board itself expects to atifize use or rely upon sheh
must be made a part of the record.

(2) A record shal must be made of the hearing and of all testimony taken.

(3} In a certification proceeding held under this chapter, the applicant has the burden of showing

that the application should be granted and that the criteria of 75-20-301

are met.

f\ ‘Montana Legisiative council
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{4} All proceedings under this chapter are governed by the procedures set forth in this chapter, the
procedural rules adopted hy the board, and the Montana Rules of Evidence unless one or mare rules of
evidence are waived by the hearing examiner upan a showing of good cause by one or more of the parties

to the hearing. No other rules of procedure or evidence sha# apply except that the contested case

procedures of the Montana Administrative Procedure Act shalt apply H-retirecenthet-with-the procedures

Section 17. Section 75-20-225, MCA, is amended to read:

"75-20-225. Certificate renewal -- application -- contents -- filing fee. (1) Any certificate holder for
a facility as defined in 75-20-104(10){a)(i) may apply for renewal of a certificate prior to the certificate
lapsing.

{2) An applicant for a renewal of a certificate shail file with the department and department of
health a joint application in sueh the form as that the board requires by rule.

{3) An application for renewal of a certificate must include updated information on the matters
listed in 76-20-211(1}(a) that have changed since the original application and suebh other information as the
board requires by rule for certification. The matters listed in 75-20-21 1 HaHid (1) (a)liii} and +Hakv
{1){al{iv} for the alternate locations must be updated only if the board determines that within the certified
{ocation significant changes have occurred to warrant a review of alternate locations.

{4) An application filed under subsection {1} must comply with the provisions of 75-20-211(3)
through-{b} and (4).

{5} Except as provided in th:s subsection, the applicant shali pay a filing fee tc the department in
accordance with 75-20-215(2). The fee is in addition to any previous filing fee paid for processing the
original application for a certificate pursuant to 76-20-215. The fee may not exceed the following scale:

{a) 0.125% of any estimated cost up to $300 miltion; pius

{b) 0.063% of any estimated cast over $300 million."

Section 18. Section 75-20-226, MCA, is amended to read:
"756-20-226. Renewal study. (1) Upon receipt of a completed application for renewal of a
certificate, the department shall evaluate the updated information and any significant changes in need,

alternatives, technology, baseline environment, and the environmental impacts of a facility that have taken

-16 -
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place since the original study performed in granting the certificate, considering the apnlicable criteria listed
in 75-20-301 and+b-20-BO3 and the original hoard findings and certificate cenditions.

(2} The department of health and the board of health, within 10 months of acceptance ot a
compiete renewal application, shall complete the statutory duties established in 75-20-216(3}. A copy of
any decision, opinion, order, certification, or permit must be served on the department and the board and
must be used as part of their decisionmaking process.

(3) Within 12 months following acceptance of a complete application for renewal of a certificate,
the department shall make a report to the board. This report must contain the department’s studies,
evaluations, recommendations, and other pertinent documents resulting from its study and evaluation and
an updated environmental impact statement or analysis pursuant to the Montana Environmental Policy Act.
The department’s report must be directed to the question of whether the original board findings and
conditions have been or need to be altered as a result of any significant changes in need, alternatives,
technology, baseline environment, or environmental impact since issuance of the certificate, considering
the applicable criteria listed in 75-20-301 and-75-20-603.

{4} The departments of transportation; commerce; fish, wildlife, and parks; state lands; revenue;
and public service regulation shall report to the department information relating to the impact of the
proposed site on each department’s area of responsibility. The report may include opinions as to the
advisability of renewing the certificate. The department shall allocate funds obtained from filing fees to the
departments making reports to reimburse them for the cost of compiling information and issuing the

required reports.”

Section 19. Section 75-20-227, MCA, is amended to read:

"75-20-227. Certificate renewal hearing -- decision. (1} The board shall follow the provisions of
75-20-218 through 75-20-222 in making decisions on certificate renewals.

{2) Within 60 days after submission of the recommended decision by the hearing examiner, the
board shall make complete findings, issue an opinion, and render a decision upon the record, either granting
or denying the renewal application or renewing the certificate with sueh changes in the terms and
conditions as the board considers appropriate.

{3} The board may not renew a certificate either as proposed by the applicant or as modified by

the board unless it finds and determines the criteria in 75-20-301 and—76-20-603, considering any

S17 -
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significant changes in need, alternatives, technology, baseline environment, and environmental impact.”

Section 20. Section 75-20-301, MCA, is amended to read:

"75-20-301. Decision of board -- findings necessary for certification. (1} Within 60 days after
submission of the recommended decision by the hearing examiner, the board shall make complete findings,
issue an opinion, and render a dectsion upon the record, either granting or denying the application as filed
or granting it upon seeh terms, conditions, or modifications of the construction, operation, or maintenance
of the facility as the board considers appropriate.

{2) The board may not grant a certificate eitheras-prepased-by-the-appleant-oras-modified-by-the
beard unless it shal-find-and-determine finds and determines:

(a) the-basiseithenoedtorthetacthuy

bt the nature of the probable environmental impact;

{e} (b) in the case of an electric, gas, or liquid transmission line or aqueduct:

(Y what part, if any, of the line or aqueduct shak-be is located underground;
(i that the facility is consistent with regional plans for expansion of the appropriate grid of the
utility systems serving the state and interconnected utility systems; and

(iii) that the facility will serve the interests of utility system economy and reliability;

) [c) that the location of the facility as proposed conforms to applicable state anddoeat laws and

) {d] that the department of health or board of health have has issued a decision, opinion, order,

certification, or permit as required by 75-20-216({3):—anrd

- 18 -
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Section 21. Section 75-20-303, MCA, is amended to read:

"75-20-303. Opinion issued with decision -- contents. (1} In rendering a decision on an application
for a certificate, the board shall issue an opinion stating its reasons for the action taken.

{2) If the board has found that any regional or local law or regulation whiek that would be

otherwise applicable is unreasonably restrictive pursuantte7b-20-30H2HH, it shall state in its opinion the

reasons therefor that it is unreasonably restrictive.

(3) Any certificate issued by the board shkael must include the following:

{a) an environmental evaluation statement related to the facility being certified. The statement shall
must include but not be limited to analysis of the following information:

(i) the environmental impact of the proposed facility; and

{i any adverse environmental effects which cannot be avoided by issuance of the certificate;

(b} a plan for monitoring environmental effects of the proposed facility;

{c}) a plan for monitoring the certified facility site between the time of certification and completion
of construction;

(d) a time limit as provided in subsection (4); and

(e) astatement signed by the applicant showing agreement to comply with the requirements of this

chapter and the conditions of the certificate.

- 19 -
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{4] (a) The board shall issue as part of the certificate the following time limits:

{i}y For a facility as defined in tbertetof 75-20-104(1Q)(b) or {10}{c] that is more than 30 miles
in length, construction must be completed within 10 years.

(ii} For afacility as defined in tb}-ef 75-20-104(10){b) that is 30 miles or less in length, construction
must be completed within & years.

liii) For a facility as defined in +a+of 75-20-104{10}(a}, construction must begin within 6 years and
continue with due diligence in accordance with preliminary construction plans established in the certificate.

(b) Unless extended or renewed ir—aecerdanse—with—subsesctier—4Heler—b-20-226—through
7620227, a certificate lapses and is void if the facility is not constructed or if construction of the facility
is not commenced within the time limits provided in this section.

{c) The time limit may be extended for a reasonable period upon a showing by the applicant to the

"board that a good faith effort is being undertaken to complete construction under subsections (4){a){i} and

{4}{allii} or to begin construction under subsection (4}{a)liii}. Under this subsection, a good faith effort

includes the process of acquiring any necessary state or federal permit or certificate for the facility and the

process of judicial review of any sueh permit or certificate.

Section 22. Section 75-20-304, MCA, is amended to read:

"75-20-304. Waiver of provisions of certification proceedings. {1} The board may waive compliance
with any of the provisions of 75-20-216 through 75-20-222,—+46-20-60% and this part if the applicant
makes a clear and convincing showing to the board at a public hearing that an immediate, urgent need for
a facility exists and that the applicant did not have knowledge that the need for the facility existed
sufficiently in advance 1o fully comply with the provisions of 75-20-216 through 75-20-222-36-20-50%
and this part.

{2) The board may waive compliance with any of the provisions of this chapter upon receipt of
notice by a person subject to this chapter that a facility or associated facility has been damaged or
destroyed as a resuit of fire, fiood, or other natural disaster or as the result of insurrection, war, ar other
civil disorder and there exists an immediate need for construction of a new facility or associated facility or

the relocation of a previously existing facility or associated facility in order to promote the public welfare.

- 20 -
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{8} {3} The applicant shall pay all expenses required to process and conduct a hearing on a watver
request undersubseetion{3}. However, any payments made under this subsection shall must he credited
toward the fee paid under 75-20-215 to the extent the data or evidence presented at the hearing or the
decision of the board under subseetion{3} this section can be used in making a certification decision under

this chapter.

Section 23. Section 75-20-402, MCA, is amended to read:

-21 -
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"75-20-402. Monitoring. The beard—the-department—the department of health; and the board of
health shall monitor the operations of all certificated facilities forassurirg to ensure continuing compliance

with this chapter and certificates issued hereunder under this chapter and ferdiseovering to discover and

proventing prevent noncompliance with this chapter and the certificates. The-appheantshallpay—all

Section 24. Section 75-20-403, MCA, is amended to read:
"75-20-403, Revocation or suspension of certificate. Following notice and an opportunity for a
hearing, a certificate may be revoked or suspended by the board:

4+ for any material false statement in the application or in accompanying statements or studies

required of the applicant if a true statement would have warranted the board’s refusal to grant a certiticate:

Section 25. Section 75-20-408, MCA, is amended to read:

"75-20-406. dJudieial-review-of board Board, board of health, and department of health decisions.

+3}+ When the board of health or department of health conducts hearings pursuant to 75-20-216(3)

and 75-20-218 and the applicant is granted a permit or certification, with or without conditions, pursuant
to the laws administered by the department of health and the board of health and this chapter, the decision
may only be appealed in conjunction with the final decision of the board as-previded-in-subsections{H-and

£, If a permit or certification is denied by the department of health or the board of health, the applicant

S99
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may:

{a) appeal the denial under the appellate review procedures provided in the laws administered by
the department of health and the board of health; or

{b} reserve the right to appeal the denial by the department of health or the board of health until
after the board has issued a final decision.

{4} (2) Neothing-im—this This section may not be construed to prohibit the board from holding a
hearing as hereint provided in this section on all matters that are not the subject of a pending appeal by the

applicant under subsection +3+& (1)(a}.”

Section 26. Sectian 75-20-407, MCA, is amended to read:

"75-20-407, Jurisdiction of courts restricted. Except as expressly set forth in 75-20-401,
75-20-406, and 75-20-408, re a court of this state kas does nat have jurisdiction to hear or determine any
issue, case, or contraversy concerning any matter whieh that was or cculd have been determined in a
proceeding before the board under this chapter or to stop or delay the construction, operation, or
maintenance of a facility, except t¢ enforce compliance with this chapter or the provisions of a certificate

issued hereunder pursuant to 76-20-404-and 75-20-405 or 75-20-408."

Section 27. Section 75-20-408, MCA, is amended to read:

"75-20-408. Penalties for violation of chapter -- civil action by attorney general. {1} (a) Wheoever
A person who commences to construct or operate a facility without first obhtaining a certificate required
under 75-20-201 or a waiver thereef under 75-20-304(2} or without Rawg first having obtained a
certificate, constructs, operates, or maintains a facility other than in compliance with the certificate or

violates any other provision of this chapter or any rule or order adopted thereunder under this chapter or

knowingly submits false information in any report~38-yearptan; or application required by this chapter or

rule or order adopted thereunder under this chapter or causes any of the aferementiored acts to occur is

liable for a civil penalty of not more than $10,000 for each violation.
{b) Each day of a continuing violation constitutes a separate offense.
{c) The penalty is recoverable in a civil suit brought by the attorney general an behalf of the state

in the district court of the first judicial district of Montana.

-23 -
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3} (2) In addition to any penalty provided in subsection {1} e+4&2+, whenever the department

determines that a person is violating or is about to violate any of the provisions of this section, it may refer
the matter to the attorney general who may bring a civil action on behalf of the state in the district court
of the first judicial district ot Montana for injunctive or other appropriate reliet against the violation and to

enforce this chapter or a certificate issued hereunder under this chapter. Upon a proper showing, a

permanent or preliminary injunction or temparary restraining order shall be granted without bond.

8+ (3] All fines and penaities collected shall must be deposited in the state special revenue fund

for the use of the department in administering this chapter.”

Section 28. Section 85-15-107, MCA, is amended to read:

"85-15-107. Exemptions. (1} The provisions of 85-15-108 through 85-15-110, 85-15-209 through
85-15-216, 85-15-305, 85-15-401, 85-15-502, and 85-15-503 do not apply to:

(a) dams subject to a permit issued pursuant to 82-4-335 for the period during which the dam is
subject 10 the permit;

{b) federal dams and reservaoirs;

(c) dams and reservoirs licensed and subject to inspection by the federal energy regulatory
commission; or

(d) dams that are required to obtain a certificate of environmental compatibility ard-publiereed
pursuant to 76-20-201 for the period during which the dam is subject to the certificate.

{2} The provisions of 85-15-108 through 85-15-110, 85-15-209 through 85-15-216, 85-15-401,
85-15-502, and 85-15-503 do not apply to nonfederal dams and reservoirs located on federal lands if they
are subject to a dam safety review by a federal agency.

{3} The provisions of 85-15-305 do not apply to dams and reservoirs at a natianal priority list site
as defined by the federal Comprehensive Environmental Response, Compensation, and Liability Act of 1980

(CERCLA), Public Law 96-510."

- 24 .
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1 NEW SECTION. Section 29. Repealer. Sections 75-20-103, 75-20-302, 75-20-404, 75-20-409,
2 75-20-801, 75-20-502, and 75-20-503, MCA, are repealed.

3

4 NEW SECTION. Section 30. Effective date. [This act] is effective on passage and approval.

5 -END-
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STATE COF MONTANA - FISCAL NOTE

Fiscal Note for SB0366, ag introduced

DESCRIPTIQN OF PROPOSED LEGISLATION:
An act generally revising the Montana Major Facility Siting Act.

ASSUMPTIONS :

1.

The number of applications filed under the Montana Major Facility Siting Act (MFSA)
will decrease; therefore application fees and the revenues associated with those fees
will decrease. The provisions in this act that allow counties to waive MFSA and change
the size of a facility covered by MFSA will cause the decrease in the number of
applications. Costs may increase for other state agencies having approval, permit or
review responsibilities, but absent any MFSA coordinating role and fee provisions,
there may not be sufficient fee revenue to cover costs of required actions.

Jeneral fund expenditures used to support MFSA administration have been pared to a
minimum over the past few biennia. Therefore, general fund expenditures are not
expected to be reduced through this bill because it supports the basic administrative
functiong of preapplication consultation with project sponsors, coordinating state
agency and federal agency activities in Montana prior to submittal of an application,
and providing general assistance to project spensors regarding MFSA and administrative
rules. A total of 4.70 FTE permanent staff provide this facility siting management.
Upon receipt of an application, one of the permanent staff oversees the process and the
fees are used to retain temporary project staff and to contract out such work as
wildlife, vegetation and air quality work, depending on the particular application.
This bill increases the trigger on the generating facilities and reduces that workload.
Over 90% of the ongoing work of the DNRC Facility Siting Bureau relates to linear
facilities such as transmission lines and pipe lines. It is unclear in this bill what
happens to facilities that are in the process of or have already been certified.

The Department of Health and Environmental Sciences is given sole responsibility to
monitor compliance under this law with no ability to recover costs for monitoring.
Because the number of applications filed with the DNRC will decrease, expenditures will
decrease, with a corresponding decrease in revenue from applicant filing fees. The
amounit of this decrease cannet be estimated. DNRC alsc cannot estimate the amount of
fiscal impacts on local governments, other gtate agencies, or the applicants under the
siting prccess, but these impacts may be significant.

FISCAL IMPACT:
There may be significant impact, but amounts are not subject to reasconable estimate.

E

FFECT ON COUNTY OR OTHER LOCAT, REVENUES OR EXPENDITURES:

Costs to local governments may go up if they, in response to local concerns, chocose to
address project location through local zoning processes or procedures.

gawui.w«{ 2-1b4y

DAVE LEWIS, BUDGET DIRECTCR DATE MACK COLE, PRIMARY SPONSOR DATE
Office of Budget and Program Planning

Figcal Note for SB0366, as introduced
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APPROVED BY COM ON
NATURAL RESQURCES

SENATE BILL NO. 366
INTRODUCED BY COLE, HARGROVE, REHBEIN, FELAND, GAGE, STOVALL, KEATING

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE MONTANA MAJOR FACILITY
SITING ACT; AMENDING SECTIONS 7620302 75-20-104, #5-20-20%; 75-20-202, 75-20-203,
+6-20-206—7620211; 75-20-212, 6202337202366 20-216; 75-20-217, 76-20-219,

75-20-220, 75-20-221, +620-22246-20226.7620-226—76-20-227. 75-20-301, AND 75-20-303,

REPEALING SEGCHONS-/8-20-1037620-30275-20-404.75-20-408+76-20-664; SECTION 75-20-502,
ANBAB-20-603; MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY

PROVISION."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 756-20-104, MCA, is amended to read:

"75-20-104. Definitions. In this chapter, unless the context requires otherwise, the following

1 SB 366
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definitions apply:

(1) "Addition thereto" means the instaliation of new machinery and equipment which would
significantly change the conditions under which the facility is operated.

(2) "Application” means an application for a certificate submitted in accordance with this chapter
and the rules adopted hereunder.

(3) “"Associated facilities" includes but is not limited to transportation links of any kind, aqueducts,
diversion dams, pipelines, transmission substations, storage ponds, reservoirs, and any other device or
equipment associated with the production or delivery of the energy form or product produced by a facility,
except that the term does not include a facility or a natural gas or crude oil gathering line 17 inches or less
in inside diameter.

{4) "Board" means the board of natural resources and conservation provided for in 2-15-3302.

(8) "Board of health” means the board ot health and environmental sciences provided for in
2-15-2104.

(8) "Certificate" means the certificate of environmental compatibility ardgublicneed AND PUBLIC
NEED issued by the board under this chapter that is required for the construction or operation of a facility.

(7) "Commence to construct” means:

(a) any clearing of land, excavation, construction, or other action that would affect the environment
of the site or route of a facility but does not mean changes needed for temporary use of sites or routes for
nonutility purposes or uses in securing geolog_ical data, including necessary borings to ascertain foundation
conditions;

(b) the fracturing of underground formations by any means if such activity is related to the possible
future development of a gasification facility or a facility employing geothermal resources but does not
include the gathering of geological data by boring of test holes or other underground exploration,
investigation, or experimentation;

(c) the commencement of eminent domain .proceedings under Title 70, chapter 30, for {and or
rights-of-way upon or over which a facility may be constructed;

{d) the relocation or upgrading of an existing facility defined by {bl-er{e}l-ef-subsestion (10)(b) or
{10){c}), including upgrading to a design capacity covered by subsection {10}(b), except that the term does
not inciude normal maintenance or repair of an existing facility.

(B) "Department” means the department of natural resources and conservation provided for in Title

-2- SB 366
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2, chapter 15, part 33.

(2) "Department of health” means the department of health and environmental sciences provided
for in Title 2, chapter 15, part 21.

{10) "Facility" means:

{a) except for crude oil and natural gas refineries and those facilities subject to The Montana Strip
and Underground Mine Reclamation Act, each plant, unit, or other facility and associated facilities designed
tar or capable of:

(i} generating 80 150 megawatts of electricity or more or any addition thereto, texcept pollution
control facilities approved by the department of health ard-ervirerrmentalseterees and added to an existing
planti-havirgar-estrrated-costirexcess-oi-$310-mithen;

{ii) producing 2B 288 25 million cubic feet or more of gas derived from coal per day erapy-additien

thereto—haviRg—af—estimated—eestin—encess—of $310-—millieor OR ANY ADDITION THERETQO, EXCEPT
POLLUTION CONTROL FACILITIES APPROVED BY THE DEPARTMENT OF HEALTH AND ADDED TQ AN

EXISTING PLANT;

(iii} producing 26600 1860600 25,000 barrels of liquid hydrocarbon products per day or more ef

aRy—additien—thereto—havingar—estimated-cesti-oxcess—of$10-miien OR_ANY ADDITICN THERETO,
EXCEPT POLLUTION CONTROL FACILITIES APPROVED BY THE DEPARTMENT OF HEALTH AND ADDED

TO AN EXISTING PLANT; or

(iv) enriching uranium minerals erany-additiontherete-havirgan-estirrated-cost-Hhoxeess-of$10
ritheorer OR ANY ADDITION THERETQ;

(b} each electric transmission line and associated facilities of a design capacity of more than 69

kilovolts, except that the term:

(i} does not include an electric transmission line and associated facilities of a design capacity of
230 kilovoits or less and 10 miles or less in length; and

(il does notinclude an electric transmission line with a design capacity of mare than 69 kilovoits
and up to and including 115 kilovolts for which the person planning to construct the line has obtained
right-of-way agreements or options for a right-of-way from more than 75% of the owners who collectively

own more than 75% of the property along the centerline;

-3- SB 366
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(¢) each pipeline, whether partially or wholly within the state, greater than 17 inches in inside
diameter and 30 miles in length, and associated facilities;

{d) any use of geothermal resources, including the use of underground space in existence or to be
created, for the creation, use, or conversion of energy, designed for or capable of producing geothermally
derived power equivalent to 25 million Btu per hour or more eary-additior-thersto-havingan-estimated

{e)—any-undorgroundinsitu-gasificationefcoal OR ANY ADDITION THERETO, EXCEPT POLLUTION
CONTROL FACILITIES APPROVED BY THE DEPARTMENT OF HEALTH AND ADDED TO AN EXISTING

PLANT;
(E) ANY UNDERGROUND IN SITU GASIFICATION OF COAL.

(11) "Person” means any individual, group, firm, partnership, corporation, cocperative, association,
government subdivision, government agency, local government, or other organization or entity.

(12) "Transmission substation" means any structure, device, or equipment assemblage, commonly
located and designed for voitage regulation, circuit protection, or switching necessary for the canstruction
or operation of a proposed transmission line.

(13) "Utility" means any person engaged in any aspect of the production, storage, sale, delivery,

or furnishing of heat, electricity, gas, hydrocarbon praducts, or energy in any form for ultimate public use."”
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Section 2. Section 75-20-202, MCA, is amended to read:

"75-20-202. Exemptions. (1) A certificate is not required under this chapter for a facility under
diligent onsite physical construction or in operation on January 1, 1973.

(2) The board may adopt reasonable rules establishing exemptions from this chapter for the
relocation, reconstruction, or upgrading of a facility that:

{a) would otherwise be covered by this chapter; and

{b} (i) is unlikely to have a significant environmental impact by reason of length, size, location,

" available space or right-of-way, or construction methods; or

(i} utiizes uses coal, wood, biomass, grain, wind, or sun as a fuel source and the technology of
which will result in greater efficiency, promote energy conservation, and promote greater system reliability

than the existing facility.

BH4(3) A person proposing to construct an exempt facility shall pay to the department reasonable

costs, if any, incurred by the department in processing the exemption,
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Section 3. Section 75-20-203, MCA, is amended to read:
"75-20-203. Certificate transferable. A certificate may be transferred,—subjeetto-the-approvalof

the—board: 10 a person who agrees to comply with the terms, conditions, and modifications contained
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11 "75-20-212. Cure for failure of service, Inadvertent failure of service on or notice to any of the

12 municipalities, government agencies, or persons identified in #6-20-21+-H3}ard{6} 75-20-21 1 may be cured
13 pursuant to orders of the department designed to afford them adequate notice to enable their effective
14 participation in the proceeding.”
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Section 5. Section 75-20-217, MCA, is amended to read:

"756-20-217. Voiding an application. An application may be voided by the department following

o W W N g s WM

—a

notice and an opportunity for hearing for:

—
—

(1) any material and knowingly false statement in the application or in accompanying statements

—
M

or studies required of the applicant;

—_
(98]

(2} failure to file an application in substantially the form and content required by this chapter and

Py

the rules adopted theredrder under this chapter; or

—
(@]

(3) failure to deposit the filing fee as provided in 75-20-215."
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Section 6. Section 75-20-220, MCA, is amended to read:

"75-20-220. Hearing examiner -- restrictions -- duties. {1} If the board appoints a hearing examiner
to conduct any certification proceedings under this chapter, the hearing examiner may not be a member
of the board, an employee of the department, or-a member or employee of the department of heaith or
board of health. A hearing examiner, if any, shalt must be appointed by the board within 20 days after the
department’s report has been filed with the board. If a hearing is held before the board of health or the
department of health, the board and the board of health or the department of health shall mutually agree
on the appointment of a hearing examiner to preside at both hearings.

(2) A prehearing conference shall must be held following notice within 60 88 45 days after the
department’s report has been filed with the board.

(3) The prehearing conference sha# must be organized and supervised by the hearing examiner.

(4) The prehearing conference shad must be directed toward a determination of the issues
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presented by the application, the department’s report, and an identification of the witnesses and
documentary exhibits to be presented by the active parties who intend to participate in the hearing.

(8} The hearing examiner shall require the active parties to submit, in writing, and serve upon the
other active parties, all direct testimony which they propose and any studies, investigations, reports, or
other exhibits that any active party wishes the board to consider. These written exhibits and any
documents that the board itself wishes to use or rely on shall must be submitted and served in like manner,
at least 20 days prior to the date set for the hearing. For good cause shown, the hearing examiner may
allow the introduction of new evidence at any time.

(6) The hearing examiner shall allow discovery, which shat must be completed before the
commencement of the hearing, upon good cause shown and under steh other conditions as the hearing
examiner shall prescribe.

{7) Public witnesses and other interested public parties may appear and present oral testimony at
the hearing or submit written testimony to the hearing examiner at the time of their appearance. These
witnesses are subject to cross-examination.

{8} The hearing examiner shall issue a prehearing order specifying the issues of fact and of law,
identifying the witnesses of the active parties, naming the public witnesses and other interested parties who
have submitted written testimony in lieu of appearance, outlining the order in which the hearing sha# must
proceed, setting forth those section 75-20-301 criteria as to which no issue of fact or law has been raised
which that are to be conclusively presumed and are not subject to further proof except for good cause
shown, and any other special rules to expedite the hearing which the hearing examiner shall adopt with the
approval of the board.

(9) At the conclusion of the hearing, the hearing examiner shall declare the hearing closed and
shall, within 60 30 45 days of that date, prepare and submit to the board and in the case of a conjunctive
hearing, within 80 48 60 days to the board and the board of heaith or department of health proposed
findings ot fact, conclusions of law, and a recommended decision.

{10} The hearing examiner appointed to conduct a certification proceeding under this chapter shall
insure that the time of the proceeding, from the date the department’s report is filed with the board until
the recommended report and order of the examiner is filed with the board, does not exceed 8 2 8 calendar
months uniess extended by the board for good cause.

{11) The board or hearing examiner may waive ail or a portion of the procedures set forth in
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subsections (2) through (8} efthis-sectier to expedite the hearing for a facility when the department has

recommended approval of a faciiity and no objections have been filed.”

Section 7. Section 75-20-221, MCA, is amended to read:

"75-20-221. Parties to certification proceeding -- waiver -- statement of intent to participate. {1)
The parties to a certification proceeding or to a proceeding involving the issuance of a decisicn, opinion,
order, certification, or permit by the board of health under this chapter may include as active parties:

(a) the applicant;

{b} each peliticalentity: unit of local government, and government agency, including the

department of health, entitied to receive service of a copy of the application under 75-20-211{3}; and

{C) ANY PERSON ENTITLED TO RECEIVE SERVICE OF A COPY OF THE APPLICATION UNDER
75-20-211(5};
(D) ANY NONPROFIT ORGANIZATION FORMED IN WHOLE OR IN PART TO PROMOTE

CONSERVATION OR NATURAL BEAUTY; TO PROTECT THE ENVIRONMENT, PERSONAL HEALTH, OR

OTHERBIOLOGICAL VALUES; TO PRESERVE HISTORICAL SITES; TO PROMOTE CONSUMER INTERESTS;

TO REPRESENT COMMERCIAL AND INDUSTRIAL GROUPS; OR TO PROMOTE THE ORDERLY

DEVELOPMENT OF THE AREAS IN WHICH THE FACILITY IS TO BE LOCATED:

{eHeHE) any other interested person who establishes an interest in the proceeding.
{2) The department shak—be is an active party in any certification proceeding in which the

department recommends denial of all or a portion of a facility,

{3] THE PARTIES TO A CERTIFICATION PROCEEDING MAY ALSO INCLUDE, AS PUBLIC PARTIES,

ANY MONTANA CITIZEN AND ANY PARTY REFERRED TO IN SUBSECTIONS (1}{B) THROUGH (1){F}.

H34{4) Any party waives the right to be a party if the party does not participate in the hearing
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1 before the board or the board of heaith,
{BH45) Eachunit of local government entitled to receive service of a copy of the application under

75-20-23-143} shall file with the board a statement showing whether the unit of local government intends

BboowWwN

to participate in the certification proceeding. K-theunitoflocal-government-doesrotintend-te-participate;
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Section 8. Section 75-20-301, MCA, is amended to read:

"75-20-301. Decision of board -- findings necessary for certification. (1) Within 60 days after
submission of the recommended decision by the hearing examiner, the board shall make complete findings,
issue an opinion, and render a decision upon the record, either granting or denying the apptlication as filed
or granting it upon sueh terms, conditions, or modifications of the construction, operation, or maintenance
of the facility as the board considers appropriate.

{2) The board may not grant a certificate either-as-propesed-by-the-applicant-oras-modified by-the
board unless it shallk-ind-and-determine finds and determines:

{(a) the-basis-oitheneedfor-thefasiity: THE BASIS OF THE NEED FOR THE FACILITY;

{6}(B) the nature of the probable environmental impact;
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{C) THAT THE FACILITY MINIMIZES ADVERSE ENVIRONMENTAL IMPACT, CONSIDERING THE

STATE OF AVAILABLE TECHNOLOGY ANDP THE NATURE AND_ECONOMICS OF THE VARIOUS

ALTERNATIVES;

(D) EACH OF THE CRITERIA LISTED IN 75-20-503;

+eHB}E) in the case of an electric, gas, or ligquid transmission line or agueduct:

(i) what part, if any, of the line or agueduct shal-be is lacated underground;

(i} that the facility is consistent with regional plans for expansion of the appropriate grid of the
utitity systems serving the state and interconnected utility systems; and

{it) that the facility will serve the interests of utility system economy and reliability;

HHe}F) that the location of the facility as proposed conforms to applicable state andtesat AND

LOCAL laws and regulations i

THAT THE BOARD MAY REFUSE TO APPLY ANY LOCAL LAW OR REGULATION IF IT FINDS THAT, AS

APPLIED TO THE PROPOSED FACILITY, THE LAW OR REGULATION 1S UNREASONABLY RESTRICTIVE IN

VIEW OF THE EXISTING TECHNOLOGY, OF FACTORS OF COST OR ECONOMICS, OR OF THE NEEDS OF

CONSUMERS, WHETHER LOCATED INSIDE OR OUTSIDE OF THE DIRECTLY AFFECTED GOVERNMENT

SUBDIVISIONS: and

[ I 7

(G) THAT THE FACILITY WILL SERVE THE PUBLIC INTEREST, CONVENIENCE, AND NECESSITY;

Hei(H) that the department of health or board of health hawe has issued a decision, opinion,

order, certification, or permit as required by 75-20-216(3)+and
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(I} THAT THE USE OF PUBLIC LANDS FOR LOCATION OF THE FACILITY WAS EVALUATED AND

PUBLIC LANDS WERE SELECTED WHENEVER THEIR USE |S AS ECONOMICALLY PRACTICABLE AS THE

USE OF PRIVATE LANDS AND COMPATIBLE WITH THE ENVIRONMENTAL CRITERIA LISTED IN

75-20-503.

(3) IN DETERMINING THAT THE FACILITY WILL SERVE THE PUBLIC INTEREST, CONVENIENCE,

AND NECESSITY UNDER SUBSECTION (2}{G), THE BOARD SHALL CONSIDER:

(A) THE ITEMS LISTED IN SUBSECTIONS {2)}{(A) AND (2)(B};

(B) THE BENEFITS TO THE APPLICANT AND THE STATE RESULTING FROM THE PROPOSED

FACILITY;

(C) THE EFFECTS OF THE ECONOMIC ACTIVITY RESULTING FROM THE PROPOSED FACILITY:

(D) THE EFFECTS OF THE PROPOSED FACILITY ON THE PUBLIC HEALTH, WELFARE, AND

SAFETY:

(E) ANY OTHER FACTORS THAT IT CONSIDERS RELEVANT.

(4] CONSIDERAT!ONS OF NEED, PUBLIC NEED, ORPUBLIC CONVENIENCE AND NECESSITY AND
DEMONSTRATION THEREQF BY THE APPLICANT APPLY ONLY TO UTILITY FACILITIES DESCRIBED IN

75-20-104(10){A) (), (10}(B), (10}(C), AND {10}{D)."

Section 9. Section 75-20-303, MCA, is amended to read:

"75-20-303. Opinion issued with decision -- contents. {1} In rendering a decision on an application
for a certificate, the hoard shall issue an opinion stating its reasons for the action taken.

{2) If the board has found that any regional or local law or regulation whiek that would be

otherwise applicable is unreasonably restrictive pursuant-te-F#6—20-30H2MHH, it shall state in its opinion the

reasons therefor that it is unreasonably restrictive.
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(3) Any certificate issued by the board shall must include the following:
(a) anenvironmental evaluation statement related to the facility being certified. The statemant skalt
must include but not be limited to analysis of the following information:

(i} the environmental impact of the proposed facility; and

(i} any adverse environmental effects which cannot be avoided by issuance of the certificate:

{b) a plan for monitering environmental effects of the proposed facility;

{c} a plan for monitoring the certified facility site between the time of certification and completion
of construction;

{d) a time limit as provided in subsection (4}; and

(e} astatement signed by the applicant showing agreement to comply with the requirements of this
chapter and the conditicns of the certificate.

(4) {a) The board shall issue as part of the certificate the following time limits:

{i} For a facility as defined in {b}ortelof 75-20-104(10){b) or {10}(c} that is more than 30 miles
in length, construction must be completed within 10 years.

{ii) For afacility as defined in {b}-ef 75-20-104(10)(b) that is 30 miles or less in length, construction
must be completed within b years.

(iiiy For afacility as defined in {a}-of 75-20-104{10}(a}, construction must begin within 6 years and
continue with due diligence in accordance with preliminary construction plans established in the certificate.

(b} Unless extended or renewed —aeccordanres—with—subsection—{4Her-orFB-26-226-through
Fb-20-227, a certificate lapses and is void if the facility is not constructed or if construction of the facility
is not commenced within the time limits provided in this section,

(¢) The time limit may be extended for a reasonable period upon a showing by the applicant to the
board that a good faith effort is being undertaken to complete construction under subsections (4)(a)(i) and
(4}(a)lii) or to begin construction under subsection (4){a)(iiil. Under this subsection, a good faith effort

includes the process of acquiring any necessary state or federal permit or certificate for the facility and the

process of judicial review of any suek permit or certificate.
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NEW SECTION. SECTION 10. REPORTS. THE DEPARTMENT OF NATURAL RESOURCES AND

CONSERVATION SHALL PREPARE AND PRESENT A REPORT TO THE 55TH LEGISLATURE WITH

RECOMMENDATIONS FOR IMPROVING AND MODERNIZING THE MONTANA MAJOR FACILITY SITING

ACT. THE DEPARTMENT_ SHALL CONVENE A STATE DIALOGUE TO DEVELOP THE REPORT AND

RECOMMENDATIONS. THE PARTICIPANTS IN THE DIALOGUE SHALL REPRESENT A BROAD SPECTRUM

QF INTERESTS AFFECTED BY THE SITING, CONSTRUCTION, AND OPERATION OF MAJOR FACILITIES,

INCLUDING UTILITIES, ENERGY DEVELOPMENT GROUPS, INTERESTED INDUSTRIES, RATEPAYERS,

REGULATCRS, LANDOWNERS, AND CITIZEN GROUPS. THE DIALOGUE 1S TO BE DESIGNED TO SEEK

THE INVOLVEMENT OF A BROAD RANGE OF AFFECTED INTEREST GROUPS IN THE DISCUSSIONS OF

REFORMING THE MONTANA MAJOR FACILITY SITING ACT, WITH THE EXPRESS INTENT OF ELICITING

A CONSENSUS. THE CONSENSUS DEVELOPING PROCESS MUST USE A FACILITATOR WHQ 1S NOT AN

EMPLOYEE OF THE DEPARTMENT.

NEW SECTION. SECTION 11. TERMINATION. THE AMENDMENT TO 75-20-104(10){(A)(D)

CONTAINED IN [SECTION 1] THAT INCREASES THE MEGAWATTS OF ELECTRICITY PRODUCED FROM

"50" TO "150" TERMINATES ON JUNE 30, 1997.

NEW SECTION. SECTION 12. APPLICABILITY. {1} A PERSON WHO, BETWEEN [THE EFFECTIVE
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DATE OF THIS ACT] AND JUNE 30, 1997, HAS SUBMITTED A CORRECT AND COMPLETE APPLICATION

FOR ALL APPLICABLE AIR AND WATER QUALITY PERMITS FROM THE DEPARTMENT OF HEALTH AND

ENVIRONMENTAL SCIENCES OR HAS COMMENCED TO CONSTRUCT OR COMMENCED OR APPLIED TO

UPGRADE A POWER PLANT THAT HAS BEEN DESIGNED FOR OR WILL BE CAPABLE OF GENERATING

LESS THAN 150 MEGAWATTS IS NOT SUBJECT TG THE PROVISIONS OF TITLE 75, CHAPTER_20.

{2) A PERSON WHQO, BETWEEN |THE EFFECTIVE DATE OF THIS ACT] AND JUNE 30, 1997, HAS

FILED AN APPLICATION FOR ALL APPLICABLE AIR AND WATER QUALITY PERMITS FROM THE

DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES FOR A POWER PLANT CAPABLE OF

GENERATING LESS THAN 150 MEGAWATTS IS NOT SUBJECT TO THE PROVISIONS OF TITLE 75,

CHAPTER 20, IF THE APPLICATION 1S CORRECT AND COMPLETE AS OF OCTOBER 1, 1997.

NEW SECTION. Section 13. Repealer. Sections+#5-20-103-76-20-3027b6-20-40475-20-409,

76-20-601; SECTION 75-20-502, and—#6-20-603; MCA, are IS repealed.

"~ NEW SECTION. Section 14. Effective date. [This act] is effective on passage and approval.

-END-
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1 SENATE BILL NO, 366

2 INTRODUCED BY COLE, HARGROVE, REHBEIN, FELAND, GAGE, STOVALL, KEATING

3

4 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE MONTANA MAJOR FACILITY

5 SITING ACT; AMENDING SECTIONS #e-20-102; 75-20-104, #6-26-204; 75-20-202, 75-20-203,
76-20-206—7620-211; 75-20-212, 75-20-243—b20-2+b—76-20-216; 75-20-217, 76-20-218;
75-20-220, 75-20-221, #6-20-221 7520226 76-20-226—F6-20-2274; 75-20-301, AND 75-20-303,

REPEALING SECHONSF6-2030376-20-302,76-20-404-7b-20-40076-20-60+ SECTION 75-20-502,
AND-76-20-863; MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY

11 PROVISION."

13  BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

THERE ARE NC CHANGES IN THIS BILL AND IT WILL
NOT BE REPRINTED, PLEASE REFER TO SECOND
READING COPY (YELLOW) FOR COMPLETE TEXT.
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SENATE BILL NO. 366
INTRODUCED BY COLE, HARGROVE, REHBEIN, FELAND, GAGE, STOVALL, KEATING

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE MONTANA MAUJOR FACILITY

SITING ACT; AMENDING -SECT!IONS #8-20-102; 75-20-104, #6-20-204; 75-20-202, 75-20-203,
#620-206—7520211 75-20-212, #6-20-213,—765-20-246—76-20-218; 75-20-217, 7620219,
75-20-220, 75-20-221, #b-20-22275-20-11676-20-226—76-20-227; 75-20-301, AND 75-20-303,

REPEALING SEGHONS76-20-103,76-20-302,76-20-40475-10-408,76-20-601; SECTION 75-20-502,
AND-76-20-603; MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE AND, AN APPLICABILITY

PROVISION, AND A TERMINATION PROVISION."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 75-20-104, MCA, is amended to read:

"75-20-104, Définitions. In this chapter, uniess the context requires otherwise, the following

CORRECTED PAGE ONLY--
@m Legsiative counci -1 CLERICAL CORRECTION ON PAGE 1  SB 366
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definitions appty:
- (1) "Addition thereto" means the installation of new machinery and equipment which wauld
significantly change the conditions under which the facility is operated.

(2) "Application” means an application for a certificate submitted in accordance with this chapter
and the rules adopted hereunder.

(3) "Associated facilities" includes but is not limited to transportation links of any kind, aqueducts,
diversion dams, pipelines, transmission substations, sterage ponds, reservoirs, and any other device or
equipment associated with the production or delivery of the energy form or product produced by a facility,
except that the term does not include a facility or a natural gas or crude oil gathering line 17 inches or less
in inside diameter.

{4) "Board" means the board of natural resources and conservation provided for in 2-15-3302.

{6) "Board of health"” means the board of health and environmental sciences provided for in
2-15-2104.

(8) "Certificate” means the certificate of environmental compatibility and-publie-need AND PUBLIC
NEED issued by the board under this chapter that is required for the construction or operation of a facility.

(7) "Commence tc construct” means:

(a) any clearing of land, excavation, construction, or other action that would affect the environment
of the site or route of a facility but does not mean changes needed for temporary use of sites or routes for
nonutility purposes or uses in securing geological data, including necessary borings to ascertain foundation
conditions;

{b) the fracturing of underground formations by any means if such activity is related to the possible
future development of a gasification facility or a facility employing geothermal resources but does not
include the gathering of geological data by boring of test holes or other underground exploration,
investigation, or experimentation;

{c) the commencement of eminent domain proceedings under Title 70, chapter 30, for land or
rights-of-way upon ar over which a facility may be constructed;

{d) the relocation or upgrading of an existing facility defined by {brorte}-ei-subseetion (1 Oj(b) or
{10}(¢}, including upgrading to a design capacity covered by subsection (10}(b}, except that the term does
not include normal maintenance or repair of an existing facility, |

(8) "Department” means the department of natural resources and conservation provided for in Title

-2- SB 366
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2, chapter 15, part 33.

{9) "Department of health” means the department of heaith and environmental sciences provided
for in Title 2, chapter 15, part 21.

{10) "Facility” means:

{a) except for crude oil and natural gas refineries and those facilities subject to The Montana Strip
and Underground Mine Reclamation Act, each plant, unit, or other facility and associated facilities designed
for or capable of:

(i} generating 80 150 megawatts of electricity or more or any addition thereto, {except pollution
control facilities approved by the department of heaith aﬂd—eﬁvweﬂmeml-seoenees and added to an existing
plant-havirg-an-ostimated-costiraxeess-oi$10-millien;

(i} producing 26 280 25 million cubic feet or more of gas derived from coal per day eranry-addition
thersto—having—an—estimatod—oestin—oxeess—of$10-million OR ANY ADODITION THERETO, EXCEPT
POLLUTION CONTROL FACILITIES APPROVED BY THE DEPARTMENT OF HEALTH AND ADDED TO AN

EXISTING PLANT;

(i) producing 26-060 386800 25,000 barrels of liquid hydrocarbon products per day or more e+

r OR ANY ADDITION THERETO,

EXCEPT POLLUTION CONTROL FACILITIES APPROVED BY THE DEPARTMENT OF HEALTH AND ADDED

TO AN EXISTING PLANT; or

{iv) enriching uranium minerals e

rither—or OR ANY ADDITION THERETO;

(b} each electric transmission line and associated facilities of a design capactty of mare than 69

kilavolts, except that the term:

{i) does not include an electric transmission line and associated facilities of a design capacity of
230 kilovolts or less and 10 miles or less in length; and

(i) does not include an electric transmission line with a design capacity of mare than 69 kilovoits
and up to and inctuding 115 kilovolts for which the person planning to construct the line has obtained
right-of-way agreements or options for a right-of-way from more than 75% of the owners who collectiveiy

own mora than 75% of the property along the centerline;

Z& .3- SB 366
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{c) each pipeline, whether partially or wholly within the state, greater than 17 inches in inside
diamater and 30 miles in iength, and associated facilities;

(d) any use of geothermal resources, including the use of underground space in existence or 10 be
created, for the creation, use, or convarsion of energy, designed for or capabie of producing geothermaily
derived power equivalent to 25 million Btu par hour or more er-apy-addition-thereto-having-an-estimated
206i-in-0x%6066-0+$760-000+

ta)—any-undergroundinsitu-gasificationof-epal OR ANY ADDITION THERETO, EXCEPT POLLUTION
CONTROL FACILITIES APPROVED BY THE DEPARTMENT OF HEALTH AND ADDED TO AN EXISTING
PLANT:

{E) ANY UNDERGROUND N SITU GASIFICATION OF COAL.

{11} "Person" means any individual, group, firm, partnership, carporation, cooperative, association,
government subdivision, government agency, local government, or other organization or entity.

(12) "Transmission substation” means any structure, device, or equipment assemblage, commonly
located and designed for voltage regulation, circuit protection, or switching necessary for the construction
or operation of a proposed transmission line.

{13} "Utility" means any person engaged in any aspect of the production, storage, sale, delivery,

~ or furnishing of heat, electricity, gas, hydrocarbon products, or energy in any form for uitimate public use.”

Z& -4 SB 366
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Section 2. Section 75-20-202, MCA, is amended to read:

"75-20-202. Exemptions. (1} A certificate is not required under this chapter for a facility under
diligent onsite physical construction or in operation on January 1, 1973.

(2) The board may adopt reasonable rules establishing exemptions from this chapter for the
reiocation, reconstruction, or upgrading of a facility that:

{a} would otherwise be covered by this chapter; and

(b} {i} is unlikely to have a significant environmental impact by reason of length, size, location,

" available space or right-of-way, or construction methods; or

(i) u#izes uses coal, wood, biomass, grain, wind, or sun as a fuel source and the technology of
which will result in greater efficiency, promote energy conservation, and promote greater system reliabiiity

than the existing facility.

BH4(3] A person proposing to construct an exempt facility shail pay to the department reasonable

costs, if any, incurred by the department in processing the exemption.

-5- S8 366
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Section 3. Section 75-20-203, MCA, is amended to read:
"75-20-203. Certificate transferable. A certificate may be transferred—subjectte-the-approval-af
the—baard: to a person who agrees to comply with the terms, conditions, and modifications contained

theroin in_the certificate.”
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10 Section 4. Section 75-20-212, MCA, is amended to read:
" "75-20-212. Cure for failure of service. Inadvertent failure of service on or notice to any of the

12 municipalities, government agencies, or persans identified in #6-20-23+14{3}-and-{6} 75-20-211 may be cured
13 pursuant to orders of the department designed to afford them adequate notice to enable their effective
14 participation in the proceeding.”
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8 Section 5. Section 75-20-217, MCA, is amended to read:
9 "75-20-217. Voiding an application. An application may be voided by the department following
10  notice and an opportunity far hearing for:
11 {1) any material and knowingly false statement in the application or in accompanying statements
12 . or studies required of the applicant;
13 {2} tailure to file an application in substantially the form and content required by this chapter and
14 the rules adopted thereunder under this chapter; or
15 {3) failure to deposit the filing fee as provided in 75-20-215."
16
17
18
19
20
21
22
23
24
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28
29
30
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Section 6. Section 75-20-220, MCA, is amended to read:

"75-20-220. Hearing examiner -- rastrictions -- duties. {1} If the board appoints a hearing examiner
to conduct any certification proceedings under this chapter, the hearing examiner may not be a member
ot the board, an employee of the department, or a member or employee of the department of health or

board of heaith. A hearing examiner, if any, shall must be appointed by the board within 20 days after the

department’s repoft has been filed with the board. If a hearing is held before the board of health or the
department of health, the board and the board of health or the department of health shall mutuaily agree
an the appointment of a hearing examiner to preside at both hearings.

{2} A prehearing conference shal must be heid following notice within 80 38 45 days after the
department’s report has been filed with the board.

{3) The prehearing conference skal must be organized and supervised by the hearing examiner.

(4) The prehearing conference shad# must be directed toward a determination of the issues

-13- SB 366
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presented by the application, the department’s report, and an identification of the witnesses and
documentary exhibits to be presented by the active parties who intend to participate in the hearing.

{5) The hearing examiner shall require the active parties to submit, in writing, and serve upon the
other active parties, all direct testimony which they propese and any studies, investigations, reports, or
other exhibits that any active party wishes the board to consider. These written exhibits and any
documents that the board itself wishes to use or rely on skall must be submitted and served in iike manner,
at least 20 days prior to the date set for the hearing. For good cause shown, the hearing examiner may
allow the introduction of new evidence at any time.

{6} The hearing examiner shall allow discovery, which shall must be completed before the
commencement of the hearing, upon good cause shown and under sush other conditions as the hearing
examiner shatll prescribe.

(7) Pubiic witnesses and other interested public parties may appear and present oral testimony at
the hearing or submit written testimony to the hearing examiner at the time of their appearance. These
witnesses are subject to cross-examination.

(8) The hearing examiner shall issue a prehearing order specifying the issues of fact and of law,
identifying the witnesses of the active parties, naming the public witnesses and other interested parties who
have submitted written testimony in lieu of appearance, outlining the order in which the hearing skalt must
praceed, setting forth those section 75-20-301 criteria as to which no issue of fact ar law has been raised
whigh that are to be conciusively presumed and are not subject to further proof except for good cause
shown, and any other special rules to expedite the hearing which the hearing examiner shall adopt with the
approval of the board.

(9) At the conclusion of the hearing, the hearing examiner shall declare the hearing closed and
shall, within 60 28 45 days of that date, prapare and submit to the board and in the case of a conjunctive
hearing, within 80 48 60 days to the board and the board of health or department of health proposed
findings of fact, conclusions of law, and a recommended decision.

(10) The hearing examiner appaointed to conduct a certification proceeding under this chapter shali
insure that the time of the proceeding, from the date the department’s report is filead with the board until
the recommended report and order af the examiner is filed with the board, does not exceed 8 2 8 calendar
months unless extended by the board for good cause.

(11) The board ar hearing examiner may waive all or a portion of the procedures set forth in
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subsections (2) through {B) e¥this-seetien to expedite the hearing for a facility when the department has

recommended approval of a facility and no objections have been filed."”

Section 7. Section 75-20-221, MCA, is amended to read:

"75-20-221. Parties to certification proceeding -- waiver -- statement of intent to participate. (1)
The parties to a certification proceeding or to a proceeding involving the issuance of a decision, opinion,
order, certification, or permit by the board of health under this chapter may inciude as active parties:

{a) the applicant;

(b} each pektieal—entity> unit of local government, and government agency, including the

department of heaith, entitled to receive service of a copy of the application under 75-20-21143}; ard

{C) ANY PERSON ENTITLED TO RECEIVE SERVICE OF A COPY OF THE APPLICATION UNDER
75-20-211(5);
(D) ANY NONPROFIT ORGANIZATION FORMED IN WHOLE OR IN PART TCO PROMOTE

CONSERVATION OR NATURAL BEAUTY; TO PROTECT THE ENVIRONMENT, PERSONAL HEALTH, OR

QOTHERBIOLOGICAL VALUES: TO PRESERVE HISTORICAL SITES: TO PROMOTE CONSUMER INTERESTS:

TO REPRESENT COMMERCIAL AND INDUSTRIAL GROUPS; OR_TO PROMOTE THE ORDERLY

DEVELOPMENT OF THE AREAS IN WHICH THE FACILITY IS TO BE LOCATED;

{eHa}(E) any other interested person who establishes an interest in the proceeding.

{2) The department shal—be ijs an active party in any certification proceeding in which the

department recommends denial of ali or a portion of a facility.

3) THE PARTIES TO A CERTIFICATION PROCEEDING MAY ALSO INCLUDE, AS PUBLIC PARTIES

ANY MONTANA CITIZEN AND ANY PARTY REFERRED TOQ IN SUBSECTIONS {1}{B} THROUGH {1)(E).

H4H31(4) Any party waives the right to be a party if the party does not participate in the hearing

-15 - SB 366
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HBHM(5) Each unit of local gavernment entitled to receive service of a copy of the application urder

75-20-21H3} shall file with the board a statement showing whether the unit of local government intends

3
4  to participate in the certification proceeding.
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19
20 Section 8. Section 75-20-301, MCA, is amended to read:
21 "78-20-301. Daecision of board -- findings necessary for certification. (1) Within 60 days after

22 submission of the recommaended decision by the hearing examiner, the board shall make comgplete findings,
23 issue an gpinion, and render a decision upon the record, either granting or denying the application as filed
24 ar granting it upon sueh terms, conditions, ar modifications of the construction, operation, or maintenance
25 of the facility as the board considers appropriate.

26 {2) The board may not grant a certificate ai

27  beasd unless it shal-find-and-determine finds and determines:

28 (a) the-beois-ei-the-reed-forthe-faelity: THE BASIS OF THE NEED FOR THE FACILITY;
29 +83(B) the nature of the probable environmental impact;
30
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{C) THAT THE FACILITY MINIMIZES ADVERSE ENVIRONMENTAL IMPACT, CONSIDERING THE

STATE OF AVAILABLE TECHNOLOGY AND THE NATURE AND ECONOMICS OF THE VARIOUS
ALTERNATIVES: '

{D} EACH OF THE CRITERIA LISTED IN 75-20-503;

teHbBHE! in the case of an electric, gas, or liquid transmission line or agueduct:

(iy what part, if any, of the line or aqueduct skal-be is located underground;

(i) that the facility is consistent with regional plans for expansion of the appropriate grid of the
utility systems serving the state and interconnected utility systems; and

(i} that the facility will serve the interests of utility system economy and refiability;

H#He}{F) that the location of the facility as proposed conforms to applicable state ardteeat AND

LOCAL laws and regulations iss

 EXCEPT
THAT THE BOARD MAY REFUSE TO APPLY ANY LOCAL LAW OR REGULATION IF IT FINDS THAT, AS

APPLIED TO THE PROPQSED FACILITY, THE LAW OR REGULATION |S UNREASONABLY RESTRICTIVE IN

VIEW QF THE EXISTING TECHNOLOGY, OF FACTORS OF COST OR ECONOMICS, OR OF THE NEEDS OF

CONSUMERS, WHETHER LOCATED INSIDE OR QUTSIDE OF THE DIRECTLY AFFECTED GOVERNMENT
SUBDIVISIONS: and

{G) THAT THE FACILITY WILL SERVE THE PUBLIC INTEREST, CONVENIENCE, AND NECESSITY:

thHdi{H] that the department of health or board of heaith have has issued a decision, opinion,

order, certification, or permit as required by 75-20-216(3)+-and
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{I} THAT THE USE OF PUBLIC LANDS FOR LOCATION OF THE FACILITY WAS EVALUATED AND

PUBLIC LANDS WERE SELECTED WHENEVER THEIR USE IS AS ECONOMICALLY PRACTICABLE AS THE

USE OF PRIVATE LANDS AND COMPATIBLE WITH THE ENVIRONMENTAL CRITERIA LISTED IN

75-20-503.
(3) IN DETERMINING THAT THE FACILITY WILL SERVE THE PUBLIC INTEREST, CONVENIENCE,

AND NECESSITY UNDER SUBSECTION (2)(G), THE BOARD SHALL CONSIDER:

{A)_THE iTEMS LISTED IN SUBSECTIONS {2)(A) AND (2)(B);
(B) THE BENEFITS TO THE APPLICANT AND THE STATE RESULTING FROM THE PROPOSED

EACILITY;
IC} THE EFFECTS OF THE ECONOMIC ACTIVITY RESULTING FROM THE PROPOSED FACILITY;

(D) THE EFFECTS OF THE PROPQSED FACILITY ON THE PUBLIC HEALTH, WELFARE, AND

SAFETY;

{E} ANY OTHER FACTORS THAT IT CONSIDERS RELEVANT.

(4) CONSIDERATIONS OF NEED, PUBLIC NEED, ORPUBLIC CONVENIENCE AND NECESSITY AND
DEMONSTRATION THEREQF BY THE APPLICANT APPLY ONLY TO UTILITY FACILITIES DESCRIBED IN

75-20-104(10){A)1), (10)(B), (1O)(C), AND {1C)}{D)."

Section 9. Section 75-20-303, MCA, is amended to read:

"75-20-303. Opinion issued with decision -- contents. {1) In rendering a decision on an applicatian
for a certificate, the board shall issue an opinion stating its reasons for the action taken.

{2} If the board has found that any regionai or local law or regulation whieh that would be
otherwise applicable is unreasonably restrictive pursaantte—26-20-30-142HH, it shall state in its opinion the

reasons therofor that it is unreasonably restrictive.
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(3) Any certificate issued by the board shall must include the following:
(a) anenvironmental evaluation statement related to the facility being certified. The statement sha#
must include but not be limited to analysis of the following information:

(i} the environmentai impact of the proposed facility; and

(i} any adverse environmental effects which cannot be avoided by issuance of the certificate;

{b) a plan for monitoring environmental effects of the proposed facility;

{c} a plan for monitoring the certified facility site between the time of certification and compietion
of construction;

{d) a time limit as provided in subsaction (4); and

(e} astatement signed by the applicant showing agreement to comply with the requirements of this
chapter and the conditions of the certificate.

{4) {a) The board shall issue as part of the certificate the following time limits:

(i} For a facility as defined in by-erta}-0f 75-20-104(10)(b) or (10)(c] that is more than 20 miles
in length, construction must be completed within 10 years.

(i} For a facility as defined in fb}-ef 75-20-104(10){b} that is 30 miles or less in length, construction
must be completed within 5 years.

{iii) For afacility as defined in tal-ef 75-20-104(10)(a}, construction must begin within 6 years and
continue with due diligence in accordance with preliminary construction plans established in the certificate.

{b) Uniess extended or renewed i

Fo20-227, a certificate lapses and is void if the facility is not constructed or if construction of the facility
is not commenced within the time limits prox)ided in this section.

{c) The time limit may be extended for a reasonable period upon a showing by the applicant to the
board that a good faith effort is being undertaken to complete construction under subsections (4}(al{i) and
(4){a)lii} or to begin construction under subsection (4){a)iii). Under this subsection, a good faith effort

includes the process of acquiring any necessary state or federal permit or certificate for the facility and the

process of judicial review of any suek permit or certificate.

. -21- SB 366
Montana Legisiative Councl



54th Legisiature . SB0366.02

-

O W W N O s W N

é/ .22 . SB 366
Montana Legisiative Councli



54th Legislature SB0366.02

-—

O W @ ~ O nm kAW N

Z\'C\/ _23.- SB 366
Montana Legisiative Council . '



54th Legisiature SB0366.02

-—

O W 0 ~N U EwWw N

—_

L

[\'C\/ - 24 - SB 366
Montana l.ﬂ"“t’v‘ council



54th Legisiature $B0366.02

ey

Q O O N o B W N

Z\é/ -25- SB 366
Montana Legisiative Council



54th Legislature SB0366.02

NEW SECTION. SECTION 10. REPORTS. THE DEPARTMENT OF NATURAL RESOURCES AND

CONSERVATION SHALL PREPARE AND PRESENT A REPORT TO THE 55TH LEGISLATURE WITH

RECOMMENDATIONS FOR IMPROVING AND MODERNIZING THE MONTANA MAJOR FACILITY SITING
ACT. THE DEPARTMENT SHALL CONVENE A STATE DIALOGUE TO DEVELOP THE REPORT AND
RECCMMENDATIONS. THE PARTICIPANTS IN THE DIALOGUE SHALL REPRESENT A BROAD SFECTRUM

OF INTERESTS AFFECTED BY THE SITING, CONSTRUCTION, AND OPERATION OF MAJOR FACILITIES,

INCLUDING UTILITIES, ENERGY DEVELOPMENT GROUPS, INTERESTED INDUSTRIES, RATEPAYERS
REGULATORS, LANDOWNERS, AND CITIZEN GROUPS. THE DIALOGUE IS TO BE DESIGNED TO SEEK
THE INVOLVEMENT OF A BROAD RANGE OF AFFECTED INTEREST GROUPS N THE DISCUSSIONS OF

REFORMING THE MONTANA MAJOR FACILITY SITING ACT, WITH THE EXPRESS INTENT OF ELICITING

A CONSENSUS. THE CONSENSUS DEVELOPING PROCESS MUST USE A FACILITATOR WHO IS NOT AN
EMPLOYEE OF THE DEPARTMENT.

NEW SECTICN. SECTION 11, TERMINATION. THE AMENDMENT TO 75-20-104{10){A)(l)

CONTAINED IN [SECTION 1] THAT INCREASES THE MEGAWATTS OF ELECTRICITY PRODUCED FROM
“60" TO "150" TERMINATES ON JUNE 30, 1997,

NEW SECTION. SECTION 12. APPLICABILITY,. (1) A PERSON WHO, BETWEEN [THE EFFECTIVE

Q/ - 26 - SB 366
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DATE OF THIS ACT] AND JUNE 30, 1997, HAS SUBMITTED A CORRECT AND COMPLETE APPLICATION

FOR ALL APPLICABLE AIR AND WATER QUALITY PERMITS FROM THE DEPARTMENT OF HEALTH AND

ENVIRONMENTAL SCIENCES OR HAS COMMENCED TO CONSTRUCT OR COMMENCED OR APPLIED TO

UPGRADE A POWER PLANT THAT HAS BEEN DESIGNED FOR OR WILL BE CAPABLE OF GENERATING

LESS THAN 150 MEGAWATTS IS NOT SUBJECT TO THE PROVISIONS OF TITLE 75, CHAPTER 20.

{2} A PERSON WHO, BETWEEN [THE EFFECTIVE DATE OF THIS ACT] AND JUNE 30, 1997 HAS

FILED AN APPLICATION FOR ALL APPLICABLE AIR AND WATER QUALITY PERMITS FROM THE

DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES FOR A POWER PLANT CAPABLE OF

GENERATING LESS THAN 150 MEGAWATTS IS NOT SUBJECT TO THE PROVISIONS OF TITLE 75,

CHAPTER 20, IF THE APPLICATION IS CORRECT AND COMPLETE AS OF OCTOBER 1, 1997,

NEW SECTION,. Section 13. Repealer. Sections76-20-103—768-20-302,76-20-404T1b-20-409;
76-20-601; SECTION 75-20-5602, and-—+6-20-803; MCA, are [S repealed.

NEW SECTION. Section 14. Effective date. [This act] is effective on passage and approval.

-END-
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GOVERNOR'S AMENDMENTS TO
SENATE BILL NO. 366
{REFERENCE COPY)
April 11, 1895

1. Page 3, line 18.
Strike: "or"

2. Page 3, line 20.
.Following: "THERETO i
Insert; "or"

3. Page 3, line 22.

Following: "4"
Insert: "{v) for purposes of 75-20-204 only, generating 50

megawatts of hydroelectric power or more or any addition
thereto;"
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1 SENATE BILL NO. 366
INTRODUCED BY COLE, HARGROVE, REHBEIN, FELAND, GAGE, STOVALL, KEATING

SITING ACT; AMENDING SECTIONS #6-20102; 75-20-104, #6-20-203% 75-20-202, 75-20-203,

+620-206—F78-2021); 75-20-212, ¥b20-213—7b-20-216—7620-246; 75-20-217, +6-20-218;
75-20-220, 75-20-221, 76-2022276-20- 2267620126 75-20-227; 75-20-301, AND 75-20-303,

2
3
4 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE MONTANA MAJOR FACILITY
5
6
7

8
9  REPEALING SEGHONS/b-20-163.7b20-3027b620-40476-20-400,7B-20-B81; SECTION 75-20-502,
0 ANDFB-20B03; MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE AND, AN APPLICABILITY

11 PROVISION, AND A TERMINATION PROVISICON."

13  BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

29 Section 1. Section 75-20-104, MCA, is amended to read:

30 "75-20-104. Definitions. In this chapter, unless the context requires otherwise, the following

E/ -1 - SB 366
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definitions apply:

{1} "Addition thereto” means the installation of new machinery and equipment which would
significantly change the conditions under which the facility is operated.

{2) -"Application™ means an application for a certificate submitted in accordance with this chapter
and the rules adopted hereunder.

{3) "Associated facilities" includes butis not limited to transportation links of any kind, agueducts,
diversion dams, pipelines, transmission substations, storage ponds, reservoirs, and any other device or
equipment associated with the production or delivery of the energy form or product produced by a facility,
except that the term does not include a facility or a natural gas or crude oil gathering line 17 inches or less
in inside diameter.

{4) "Board" means the board of natural resources and conservation provided for in 2-15-3302.

{(6) "Board of health” means the board of health and environmental sciences provided for in
2-156-2104.

{6) "Certificate” means the certificate of environmental compatibility ard-publie-need AND PUBLIC
NEED issued by the board under this chapter that is required for the construction or operation of a facility.

{7} "Commence to construct" means:

(a) any clearing of land, excavation, construction, or other action that would affect the environment
of the site or route of a facility but does not mean changes needed for tempaorary use of sites or routes for
nonutility purposes or uses in securing geological data, including necessary borings to ascertain foundation
conditions;

(b) the fracturing of underground formations by any means if such activity is related to the possible
future development of a gasification facility or a facility employing geothermal resources but does not
include the gathering of geological data by boring of test holes or other underground exploration,
investigation, or experimentation;

{c) the commencement of eminent domain proceedings under Title 70, chapter 30, for land or
rights-of-way upon or over which a facility may be constructed;

{d) the relocation or upgrading of an existing facility defined by {bl-erfel-efsubsestion (10)(b) or
{10){c), including upgrading to a design capacity covered by subsection (10}(b), except that the term does
not inctude normal maintenance or repair of an existing facility.

(8) "Department” means the department of natural resources and conservation provided far in Title
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2, chapter 15, part 33.

{9) "Department of health” means the department of health and environmental sciences provided
for in Title 2, chapter 15, part 21.

{10) "Facility” means:

{a) except for crude oil and natural gas refineries and those facilities subject to The Montana Strip
and Underground Mine Reclamation Act, each plant, unit, or other facility and associated facilities designed
for or capable of:

(i} generating BO 150 megawatts of electricity or more or any addition thereto, {except poliution
control facilities approved by the department r;\f health ard-environmentalseienees and added to an existing

plant}-having-ar-astimated-costir-oxeess—oi$-10-million;
{ii} producing 2&6 288 25 million cubic feet or more of gas derived from coal per day erany-additier

therote—havirg—an—estimated—eestin—oxeess—of-$10-—million OR ANY_ ADDITION THERETQO, EXCEPT
PCLLUTION CONTROL FACILITIES APPROVED BY THE DEPARTMENT OF HEALTH AND ADDED TO AN

EXISTING PLANT:

(iii} producing 28:000 388009 25,000 barrels of liquid hydrocarbon products per day or more e

» OR ANY ADDITION THERETO,
EXCEPT POLLUTION CONTROL FACILITIES APPROVED BY THE DEPARTMENT OF HEALTH AND ADDED

TO AN EXISTING PLANT; e

{iv} enriching uranium minerals erany-additiontherete-havingan-estimated-cestinexcessof$10
fither—er OR ANY ADDITION THERETQ: OR

{Vl FOR PURPOSES OF 75-20-204 ONLY, GENERATING 50 MEGAWATTS OF HYDROELECTRIC

POWER OR MORE OR ANY ADDITION THERETO;

{b) each electric transmission line and associated facilities of a design capacity of more than 69
kilovolts, except that the term:

{i) does not include an electric transmission line and associated facilities of a design capacity of
230 kilovolts or less and 10 miles or less in length; and

{iil does notinclude an electric transmission line with a design capacity of more than 69 kilovolts

and up to and including 115 kilovolts for which the person planning to construct the line has obtained
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right-of-way agreements or options for a right-of-way from more than 75% of the owners who collectively
own more than 75% of the property along the centerline;

{c) each pipeline, whether partiaily or wholly within the state, greater than 17 inches in inside
diameter and 30 miles in length, and associated facilities; |

{d} any use of geothermal resources, including the use of underground space in existence or to be
created, for the creation, use, or conversian of energy, designed for or capabie of producing geothermally
derived power equivalent to 25 million Btu per hour or more erary-addition-therate-having-an-estimated

{ol—aryunrdeorgroundinsitu-gasiicationofeeal OR ANY ADDITION THERETO, EXCEPT POLLUTION
CONTROL FACILITIES APPROVED BY THE DEPARTMENT OF HEALTH AND ADDED TO AN EXISTING

PLANT;

{E) ANY UNDERGROUND IN SITU GASIFICATION OF COAL.

{11) "Person” means anyindividual, group, firm, partnership, corporation, cooperative, association,
government- subdivision, government agency, local government, or other organization or entity.

{12) “"Transmission substation” means any structure, device, or equipment assemblage, commaoniy
located and designed for voltage regulation, circuit protection, or switching necessary for the construction
or aperation of a proposed transmission line.

{13) "Utility" means any parson engaged in any aspect of the production, storage, sale, delivery,

or furnishing of heat, electricity, gas, hydrocarbon products, or energy in any form for ultimate public use.”

Z& -4 - SB 366
Montana Legisiative council



54th Legisiature SB0366.04

1
2
3
4
5
6
7 Section 2. Section 75-20-202, MCA, is amended to read:
8 "75-20-202. Exemptions. (1) A certificate is not required under this chapter for a facility under
9  diligent onsite physical construction or in operation on January 1, 1973.
10 (2) The bpoard may adopt reasonable rules establishing exemptions from this chapter for the

11 relocation, reconstruction, or upgrading of a facility that:

12 (a) would otherwise be covered by this chapter; and

13 {b) (i) is unlikely to have a significant enviranmental impact by reason of length, size, location,
14 available space or right-of-way, or construction methods; or

15 (ii) utitizes uses coal, wood, biomass, grain, wind, or sun as a fuel source and the technology of
18 which will result in greater efficiency, promote energy conservation, and promote greater system reliability

17 than the existing facility.

29 B3H4H3) A person proposing to construct an exempt facility shall pay to the department reasonable

30  costs, if any, incurred by the department in processing the exemption,
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Section 3. Section 75-20-203, MCA, is amended to read:
"75-20-203. Certificate transferable. A certificate may be transferred,—subjeet-to-theoapprovalof
the-board; to a person who agrees to comply with the terms, conditions, and maodifications contained

theteir in the certificate.”
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9
10
11
12 - Section 4. Section 75-20-212, MCA, is amended to read:
13 "75-20-212. Cure for failure of service. Inadvertent failure of service on or notice to any of the

14 municipalities, government agencies, or persons identified in #6—26-2+H3}andtb} 75-20-211 may be cured
156 pursuant to orders of the department designed to afford them adequate notice to enable their effective

16 participation in the proceeding."
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5

6

7

8

9
10
11 Section 5. Section 75-20-217, MCA, is amended to read:
12 "75-20-217. Voiding an application. An application may be voided by the department foliowing

13 natice and an opportunity for hearing for:

14 {1) any material and knowingly false statement in the application or in accompanying statements
15 or studies required of the applicant;
16 {2) failure to file an application in substantially the form and content required by this chapter and

17 the rules adopted thereunder under this chapter; or

18 (3) failure to deposit the filing fee as provided in 76-20-215."
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Section 6. Section 75-20-220, MCA, is amended to read:

"75-20-220. Hearing examiner -- restrictions -- duties. (1) If the board appoints a hearing examiner
to conduct any certification proceedings under this chapter, the hearing examiner may not be a member
of the board, an employee of the department, or a member or employee of the department of health or
board of health. A hearing examiner, if any, shal must be appointed by the board within 20 days after the
department’s report has been filed with the board. If a hearing is held before the board of health or the
department of health, the board and the board of health or the department of health shall mutually agree
on the appointment of a hearing examiner to preside at both hearings.

b days after the

(2} A prehearing conference shalt must be held following notice within 68 30

-13 - SB 366

ﬁ (Montana Legisiative Council



h4th Legislature SB0366.04

N

O W o N, W

ANy N N N s ea a a S ek el
W N -2 O © 0 N g R W NN -

24
25
26
27
28
29
30

department’s report has been filed with the board.

(3} The prehearing conference shal must be organized and supervised by the hearing examiner.

(4) The prehearing conference shad must be directed toward a determination of the issues
presented by the application, the department's report, and an identification of the witnesses and
documentary exhibits to be presented by the active parties who intend to participate in the hearing.

(6} The hearing examiner shall require the active parties to submit, in writing, and serve upon the
other active parties, all direct testimony which they propose and any studies, investigations, reports, or
other exhibits that any active party wishes the board to consider. These written exhibits and any
documents that the board itself wishes to use or rely on shall must be submitted and served in like manner,
at least 20 days prior to the date set for the hearing. For good cause shown, the hearing examiner may
allow the introduction of new evidence at any time. '

(6) The hearing examiner shall allow discovery, which shal must be completed before the
commencement of the hearing, upon good cause shown and under sueh other conditions as the hearing
examiner shall prescribe.

(7) Public witnesses and other interested public parties may appear and present oral testimony at
the hearing or submit written testimony to the hearing examiner at the time of their appearance. These
witnesses are subject to cross-examination.

{8) The hearing examiner shall issue a prehearing order specifying the issues of fact and of law,
identifying the witnesses of the active parties, naming the public witnesses and other interested parties whao
have submitted written testimony in lieu of appearance, outlining the order in which the hearing shall must
proceed, setting forth those section 75-20-301 criteria as to which no issue of fact or law has been raised
whieh that are to be conclusively presumed and are not subject to further proof except for good cause
shown, and any other special rules to expedite the hearing which the hearing examiner shall adopt with the
approval of the board.

{9} At the conclusion of the hearing, the hearing examiner shall dectare the hearing closed and
shall, within 68 30 45 days of that date, prepare and submit to the board and in the case of a conjunctive
hearing, within 86 4& 60 days to the board and the board of heaith or department of health proposed
findings of fact, conclusions of law, and a recommended decision.

{10) The hearing examiner appointed to conduct a certification proceeding under this chapter shall

insure that the time of the proceeding, from the date the department’s report is filed with the board until
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the recommended report and order of the examiner is filed with the board, does not exceed 8 3 8 calendar
months unless extended by the board for good cause.

{11} The board or hearing examiner may waive all or a portion of the procedures set forth in
subsections {2} through (8} efthis-seetior to expedite the hearing for a facility when the department has

recommended approval of a facility and no objections have been filed.”

Section 7. Section 75-20-221, MCA, is amended to read:

"75-20-221. Parties to certification proceeding -- waiver -- statement of intent to participate. (1)
The parties to a certification proceeding or to a proceeding involving the issuance of a decision, opinion,
order, certification, or permit by the board of health under this chapter may include as active parties:

{(a) the applicant;

{b) each pelitical—entity; unit of local government, and government agency, including the

department of health, entitled to receive service of a copy of the application under 75-20-21143}; ang

(C}] ANY PERSON ENTITLED TO RECEIVE SERVICE OF A COPY OF THE APPLICATION UNDER

75-20-211(5):
(D} ANY NONPROFIT ORGANIZATION FORMED IN WHOLE OR IN PART TO PROMOTE

CONSERVATION OR NATURAL BEAUTY; TO PROTECT THE ENVIRONMENT, PERSONAL HEALTH, OR

OTHER BIOLOGICAL VALUES; TO PRESERVEHISTORICAL SITES; TO PROMOTE CONSUMER INTERESTS;

TO REPRESENT COMMERCIAL AND INDUSTRIAL GROUPS; OR TO PROMOTE THE ORDERLY

DEVELOPMENT OF THE AREAS IN WHICH THE FACILITY IS TO BE LOCATED;

{teHeHE) any other interested person who establishes an interest in the proceeding.
(2) The department shal-be is an active party in any certification proceeding in which the

department recommends denial of all or a portion of a facility.
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{3} THE PARTIES TO A CERTIFICATION PROCEEDING MAY ALSO INCLUDE, AS PUBLIC PARTIES,

ANY MONTANA CITIZEN AND ANY PARTY REFERRED TO IN SUBSECTIONS (1}{B) THROUGH (1)(E}.

443H4) Any party waives the right to be a party if the party does not participate in the hearing
before the board or the board of heaith.
{BH4H{5) Each unit of local government entitled to receive service of a copy of the application under

F6-20-23H3} shall file with the board a statement showing whether the unit of local government intends

to participate in the certification proceeding. H-theunit-ef-ocal-government-dees-netintend-to-participater
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Section 8. Section 75-20-301, MCA, is amended to read:

"75-20-301. Decision of board -- findings necessary for certification. {1} Within 60 days after
submission of the recommended decision by the hearing examiner, the board shall make complete findings,
issue an opinion, and render a decision upen the record, either granting or denying the application as filed
or granting it upon saeh terms, conditions, or modifications of the construction, aperation, or maintenance
of the facility as the board considers appropriate.

{2) The board may not grant a certificate et

beard unless it shal-find-and-determire finds and determines:

-18 - SB 366
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(a) the-basis—ei-the-need-for-thefaeciity; THE BASIS OF THE NEED FOR THE FACILITY;

b+B] the nature of the probable environmental impact;

(C} THAT THE FACILITY MINIMIZES ADVERSE ENVIRONMENTAL IMPACT, CONSIDERING THE

STATE OF AVAILABLE TECHNOLOGY AND THE NATURE AND ECONOMICS OF THE VARIOUS

ALTERNATIVES;

(D) EACH OF THE CRITERIA LISTED IN 75-20-603;

{eHbH(E} in the case of an electric, gas, or liquid transmission line or aqueduct:

{i} what part, if any, of the line or agueduct shat-be is located underground;

(i) that the facility is consistent with regional plans for-expansion of the appropriate grid of the
utility systems serving the state and interconnected utility systems; and

(iii} that the facility will serve the interests of utility system economy and reliability;

#He}(F] that the location of the facility as proposed conforms to applicable state anddeeal AND

LOCAL laws and regulations i

THAT THE BOARD MAY REFUSE TO APPLY ANY LOCAL LAW OR REGULATION IF IT FINDS THAT, AS

APPLIED 7O THE PROPOSED FACILITY, THE LAW OR REGULATION IS UNREASONABLY RESTRICTIVE IN

VIEW OF THE EXISTING TECHNQLOGY, OF FACTORS OF COST OR ECONOMICS, OR OF THE NEEDS OF

CONSUMERS, WHETHER LOCATED INSIDE OR OUTSIDE OF THE DIRECTLY AFFECTED GOVERNMENT

SUBDIVISIONS; and

(G} THAT THE FACILITY WilLL SERVE THE PUBLIC INTEREST, CONVENIENCE, AND NECESSITY;

thHdi(H] that the department of health or board of health have has issued a decision, opinion,

order, certification, or permit as required by 75-20-216(3):-and
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{l_ THAT THE USE OF PUBLIC LANDS FOR LOCATION OF THE FACILITY WAS EVALUATED AND

PUBLIC LANDS WERE SELECTED WHENEVER THEIR USE IS AS ECONOMICALLY PRACTICABLE AS THE

USE _OF PRIVATE LANDS AND COMPATIBLE WITH THE ENVIRONMENTAL CRITERIA LISTED IN

75-20-503.
13) IN DETERMINING THAT THE FACILITY WILL SERVE THE PUBLIC INTEREST, CONVENIENCE,

AND NECESSITY UNDER SUBSECTION (2}(G}), THE BOARD SHALL CONSIDER:
{A) THE ITEMS LISTED IN SUBSECTIONS {2){A} AND (2)(B};

{B) THE BENEFITS TO THE APPLICANT AND THE STATE RESULTING FROM THE PROPOSED

FACILITY;

{C) THE EFFECTS OF THE ECONOMIC ACTIVITY RESULTING FROM THE PROPOSED FACILITY;

(D) THE EFFECTS OF THE PROPOSED FACILITY ON THE PUBLIC HEALTH, WELFARE, AND

SAFETY;
{E} ANY OTHER FACTORS THAT IT CONSIDERS RELEVANT.

(4) CONSIDERATIONS OF NEED, PUBLIC NEED, ORPUBLIC CONVENIENCE AND NECESSITY AND

DEMONSTRATION THEREOF BY THE APPLICANT APPLY ONLY TO UTILITY FACILITIES DESCRIBED IN

75-20-104(10)(A}(1}, (10){B), (10}(C), AND (10)(D)."

Section 9. Section 75-20-303, MCA, is amended to read:

"75-20-303. Opinion issued with decision -- contents. {1) In rendering a decision on an application

for a certificate, the board shall issue an opinion stating its reasons for the action taken.
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(2) If the board has found that any regional or local law or regulation whiek that would be

otherwise applicable is unreasonably restrictive pursuantte-18-20-30H2H4}, it shall state in its opinion the

reasons therefer that it is unreasonably restrictive.

{3} Any certificate issued by the board shel must include the following:

(a) anenvironmental evaluation statement related to the facility being certified. The statement shall
must include but not be limited to analysis of the following information:

(i} the environmental impact of the proposed facility; and

{ii) any adverse environmental effects which cannot be avoided by issuance of the certificate;

{(b) a plan for mdnitoring environmental effects of the proposed facility;

{c) a plan for monitoring the certified facility site between the time of certification and completion
of construction;

(d) a time limit as provided in subsection (4}); and

{e) astatement signed by the applicant showing agreement to comply with the requirements of this
chapter and the conditions of the certificate.

(4) (a) The board shall issue as part of the certificate the following time limits:

{i) For a facility as defined in b-erte)of 75-20-104{10)(b) or {10}(¢}) that is more than 30 miles
in length, construction must be completed within 10 years.

{ii}y For afacility as defined in {b}-ef 75-20-104(10}(b) that is 30 miles or less in length, construction
must be completed within 5 years.

{iii) For a facility as defined in {a}-ef 75-20-104(10)[a), construction must begin within 6 years and
continue with due diligence in accordance with pre!iminary construction plans established in the certificate.

{b} Unless extended or renewed in-aecerdanece—with—subsestion—{4Helor1b20-225-through
F6-20-227, a certificate lapses and is void if the facility is not constructed or if construction of the facility
is not commenced within the time limits provided in this section.

{c) The time limit may be extended for a reasonable period upon a showing by the applicant to the
board that a good faith effort is being undertaken to complete construction under subsections (4){a){i) and
(4}{a)(ii) or to begin construction under subsection (4)(a)liii}. Under this subsection, a good faith effort

includes the process of acquiring any necessary state or federal permit or certificate for the facility and the
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process of judicial review of any sueh permit or certificate.
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NEW SECTION. SECTION 10. REPORTS. THE DEPARTMENT OF NATURAL RESCURCES AND

CONSERVATION SHALL PREPARE AND PRESENT A REPORT TO THE 55TH LEGISLATURE WITH

RECOMMENDATIONS FOR IMPROVING AND MODERNIZING THE MONTANA MAJOR FACILITY SITING

ACT. THE DEPARTMENT SHALL CONVENE A STATE DIALOGUE TC DEVELOP THE REPORT AND

RECOMMENDATIONS. THE PARTICIPANTS IN THE DIALOGUE SHALL REPRESENT A BROAD SPECTRUM

OF INTERESTS AFFECTED BY THE SITING, CONSTRUCTION;AND OPERATION OF MAJOR FACILITIES,

INCLUDING _UTILITIES, ENERGY DEVELOPMENT GROUPS, INTERESTED INDUSTRIES, RATEPAYERS,

REGULATORS, LANDOWNERS, AND CITIZEN GROUPS. THE DIALOGUE IS TO BE DESIGNED TO SEEK

THE INVOLVEMENT OF A BROAD RANGE OF AFFECTED INTEREST GROUPS IN THE DISCUSSIONS OF

REFORMING THE MONTANA MAJOR FACILITY SITING ACT, WITH THE EXPRESS INTENT QOF ELICITING

A CONSENSUS. THE CONSENSUS DEVELOPING PROCESS MUST USE A FACILITATOR WHO IS NOT AN
EMPLOYEE OF THE DEPARTMENT.

NEW SECTION. SECTION 11. TERMINATION. THE AMENDMENT TO 75-20-104(10){A)(l)
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CONTAINED IN [SECTION 1] THAT INCREASES THE MEGAWATTS OF ELECTRICITY PRODUCED FROM

"50" TO "150" TERMINATES ON JUNE 30, 1997.

NEW SECTION. SECTION 12. APPLICABILITY. (1) A PERSON WHO, BETWEEN [THE EFFECTIVE

DATE OF THIS ACT] AND JUNE 30, 1997, HAS SUBMITTED A CORRECT AND COMPLETE APPLICATION

FOR ALL APPLICABLE AIR AND WATER QUALITY PERMITS FROM THE DEPARTMENT OF HEALTH AND

ENVIRONMENTAL SCIENCES OR HAS COMMENCED TO CONSTRUCT OR COMMENCED OR APPLIED TO

UPGRADE A POWER PLANT THAT HAS BEEN DESIGNED FOR OR WILL BE CAPABLE OF GENERATING

LESS THAN 150 MEGAWATTS IS NOT SUBJECT TO THE PROVISIONS OF TITLE 75, CHAPTER 20.
{2) A PERSON WHO, BETWEEN [THE EFFECTIVE DATE OF THIS ACT] AND JUNE 30, 1997, HAS

FILED AN APPLICATION FOR ALL APPLICABLE AIR AND WATER QUALITY PERMITS FROM THE

DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES FOR A POWER PLANT CAPABLE OF

GENEBATING LESS THAN 150 MEGAWATTS IS NOT SUBJECT TO THE PROVISIONS OF TITLE 75,

CHAFPTER 20, IF THE APPLICATION IS CORRECT AND COMPLETE AS OF OCTOBER 1, 1997.

NEW SECTION. Section 13. Repealer. Sections—76-20103—b-20-3027620-40476-20-469;
7B5-20-604- SECTION 75-20-502, ard1b—20-503; MCA, are IS repealed.

NEW SECTION. Section 14. Effective date. [This act] is effective on passage and approval.

-END-

Z\C\/ .27 - SB 366
Montana Legislative Councl] :





