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5Gt'l'4Tr:;:: BILL NO. 3t.,,l ,/ 

2 ~ INTRODUCED B '---"lill~';-91-..,.------------,a_--,c----;--~W':Y~-
3 \\'Jj!~ /i!,~1,d , ~ t:(l!lV:-1/? 
4 A BILL FOR AN ACT ENTITL : "AN ACT GENERALLY REVISING THE MONTANA MAJOR FACILIIY 

5 SITING ACT; AMENDING SECTIONS 75-20-102. 75-20-104, 75-20-201, 75-20-202, 75-20-203, 

6 75-20-205, 75-20-211, 75-20-212, 75-20-213, 75-20-215, 75-20-216, 75-20-217, 75-20-219, 

7 75-20-220, 75-20-221, 75-20-222, 75-20-225, 75-20-226, 75-20-227, 75-20-301, 75-20-303, 

8 75-20-304, 75-20-402, 75-20-403, 75-20-406, 75-20-407, 75-20-408, AND 85-15-107, MCA; 

9 REPEALING SECTIONS 75-20-103, 75-20-302, 75-20-404, 75-20-409, 75-20-501, 75-20-502, AND 

10 75-20-503, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

11 

12 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

13 

14 Section 1. Section 75-20-102, MCA, is amended to read: 

1 5 "75-20-102. Policy and legislative findings. Ht It is the constitutionally declared policy of this state 

16 to maintain and improve a clean and healthful environment for present and future generations, to protect 

17 the environmental life-support system from degradation and prevent unreasonable depletion and degradation 

18 of natural resources, and to provide for administration and enforcement to attain these objectives. 

19 (2) The le!jislature finels that the eenstruetion ef aelelitional 13ower er ener!jy eenversien faeilities 

20 FAay l:le neeessary te n:ieot tho inoroasin!l noeel fer eleetrieit'(, energy, anel other 13roeluets anel that these 

21 faoilities have an effeet on the en·,irenn:ient, an im13aet en 13013ulation eoneentration, anel an effeet on the 

22 welfare of the oitizens ef this state. Therefere, it is neeessary to ensure that tAe loeation, oonstruetion, and 

23 013eration of 13ower and ener!jy eonversion facilities v,·ill 13reauoo n:iinin:ial aaverse effeets on the environment 

24 anel u13en the eitizens of this state 13~· 13roviain!l that a 13ower or oner!jy oonversion faeilit1• FABY not l:le 

25 eonstrueteel er 013erateel ·•••ithin tAis state witAaut a eertifioata af on•,ironmental BBFApatil:lility anel pul:llie 

26 neeel aoqtiirnel 13tirstiant to tAis 0Aa1:Her." 

27 

28 Section 2. Section 75-20-104, MCA, is amended to read: 

29 "75-20-104. Definitions. In this chapter, unless the context requires otherwise, the following 

30 definitions apply: 
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( 1) '' Addition thereto" means the installation of new machinery and equipment which would 

2 significantly change the conditions under which the facility is operated. 

3 (2) "Application" means an application for a certificate submitted in accordance with this chapter 

4 and the rules adopted hereunder. 

5 (3) "Associated facilities" includes but is not limited to transportation links of any kind, aqueducts, 

6 diversion dams, pipelines, transmission substations, storage ponds, reservoirs, and any other device or 

7 equipment associated with the production or delivery of the energy form or product produced by a facility, 

8 except that the term does not include a facility or a natural gas or crude oil gathering line 17 inches or less 

9 in inside diameter. 

10 (4) "Board" means the board of natural resources and conservation provided for in 2-15-3302. 

11 (5) "Board of health" means the board of health and environmental sciences provided for in 

12 2-15-2104. 

13 (6) "Certificate" means the certificate of environmental compatibility one i:iuelie neea issued by the 

14 board under this chapter that is required for the construction or operation of a facility. 

15 (7) "Commence to construct" means: 

16 (a) any clearing of land, excavation, construction, or other action that would affect the environment 

17 of the site or route of a facility but does not mean changes needed for temporary use of sites or routes for 

18 nonutility purposes or uses in securing geological data, including necessary borings to ascertain foundation 

19 conditions; 

20 (b) the fracturing of underground formations by any means if such activity is related to the possible 

21 future development of a gasification facility or a facility employing geothermal resources but does not 

22 include the gathering of geological data by boring of test holes or other underground exploration, 

23 investigation, or experimentation; 

24 (c) the commencement of eminent domain proceedings under Title 70, chapter 30, for land or 

25 rights-of-way upon or over which a facility may be constructed; 

26 (d) the relocation or upgrading of an existing facility defined by (e) or (e) of sueseetion ( lO)ill...Qr 

27 11..Qlkl, including upgrading to a design capacity covered by subsection (l0)(b), except that the term does 

28 not include normal maintenance or repair of an existing facility. 

29 18) "Department" means the department of natural resources and conservation provided for in Title 

30 2, chapter 1 5, part 33. 
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(9) "Department of health" means the department of health and environmental sciences provided 

2 for in Title 2, chapter 15, part 21. 

3 ( 10) "Facility" means: 

4 (a) except for crude oil and natural gas refineries and those facilities subject to The Montana Strip 

5 and Underground Mine Reclamation Act, each plant, unit, or other facility and associated facilities designed 

6 for or capable of: 

7 (i) generating W 150 megawatts of electricity or more or any addition thereto, fexcept pollution 

8 control facilities approved by the department of health aAa eAvireAA'leAtel seieAees and added to an existing 

9 plant) haviAg aA estiA'latea east in exeess of $10 A'lillion; 

1 0 (iii producing ~ 250 million cubic feet or more of gas derived from coal per day er any aaaition 

11 thereto havin§ an estiA'latea east in eneess sf $10 A'lillion; 

12 (iii) producing 2fii,000 100,000 barrels of liquid hydrocarbon products per day or more ~ 

13 assitien therete having aA estiA'lates east in mrness of $ 10 A'lillien; or 

14 (iv) enriching uranium minerals or aAy adsition therete ha•w'ing an estiA'lates eost in mrness ef $ 10 

15 A'lillieA; or~ 

16 (¥) utili2iAg er een\·erting e00,000 tans ef seal per year or A'lore er an·,· asdition therete having an 

17 estiA'lates east in exeess of $10 A'lillieA; 

18 (b) each electric transmission line and associated facilities of a design capacity of more than 69 

19 kilovolts, except that the term: 

20 (i) does not include an electric transmission line and associated facilities of a design capacity of 

21 230 kilovolts or less and 10 miles or less in length; and 

22 (ii) does not include an electric transmission line with a design capacity of more than 69 kilovolts 

23 and up to and including 115 kilovolts for which the person planning to construct the line has obtained 

24 right-of-way agreements or options for a right-of-way from more than 75 % of the owners who collectively 

25 own more than 75% of the property along the centerline; 

26 (c) each pipeline, whether partially or wholly within the state, greater than 17 inches in inside 

27 diameter and 30 miles in length, and associated facilities; 

28 (dl any use of geothermal resources, including the use of underground space in existence or to be 

29 created, tor the creation, use, or conversion at energy, designed tor or capable of producing geothermally 

30 derived power equivalent to 25 million Btu per hour or more or any asaitien thereto havin§ an estiA'latea 

~na Let1fslatl11e coundl 
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east in exsess of $7e0,QQQ; 

2 lol an~ unaor§rouna in situ §asifieation of eoal. 

3 ( 11) "Person" means any individual, group, firm, partnership, corporation, cooperative, association, 

4 government subdivision, government agency, local government, or other organization or entity. 

5 1121 "Transmission substation" means any structure, device, or equipment assemblage, commonly 

6 located and designed for voltage regulation, circuit protection, or switching necessary for the construction 

7 or operation of a proposed transmission line. 

8 1131 "Utility" means any person engaged in any aspect of the production, storage, sale, delivery, 

9 or furnishing of heat, electricity, gas, hydrocarbon products, or energy in any form for ultimate public use." 

10 

11 Section 3. Section 75-20-201, MCA, is amended to read: 

12 "75-20-201. Certificate required -- operation in conformance -- certificate for nuclear facility --

13 applicability to federal facilities. 11) A person may not commence to construct a facility in the state without 

14 first applying for and obtaining a certificate of environmental compatibility ans 13uslie neea issued with 

15 respect to the facility by the board. 

16 12) A facility with respect to which a certificate is issued may not thereafter be constructed, 

17 operated, or maintained except in conformity with the certificate and any terms, conditions, and 

18 modifications contained tflefeitt in it. 

19 (3) A certificate may only be issued pursuant to this chapter. 

20 14) If the board decides to issue a certificate for a nuclear facility, it shall report SHeH that 

21 recommendation to the applicant and may not issue the certificate until SHeH the recommendation is 

22 approved by a majority of the voters in a statewide election called by initiative or referendum according to 

23 the laws of this state. 

24 (51 This chapter applies, to the fullest extent allowed by federal law, to all federal facilities and to 

25 all facilities over which an agency of the federal government has jurisdiction." 

26 

27 Section 4. Section 75-20-202, MCA, is amended to read: 

28 "75-20-202. Exemptions. (11 A certificate is not required under this chapter for a facility under 

29 diligent onsite physical construction or in operation on January 1, 1973. 

30 121 The board may adopt reasonable rules establishing exemptions from this chapter for the 
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relocation, reconstruction, or upgrading of a facility that: 

2 la) would otherwise be covered by this chapter; and 

3 lb) Ii) is unlikely to have a significant environmental impact by reason of length, size, location, 

4 available space or right-of-way, or construction methods; or 

5 Iii) c1tilizes uses coal, wood, biomass, grain, wind, or sun as a fuel source and the technology of 

6 which will result in greater efficiency, promote energy conservation, and promote greater system reliability 

7 than the existing facility. 

8 13) The board shall waive compliance with the requirements of this chapter if the applicant makes 

9 a clear and convincing showing to the board at a public hearing that: 

1 O (a) a proposed facility will be constructed in a county where a single employer within the county 

11 has permanently curtailed or ceased operations causing a loss of 250 or more permanent jobs within 2 

12 years at the employer's operations within the preceding 10-year period; 

13 (bl the county and municipal governing bodies in whose jurisdiction the facility is proposed to be 

14 located support a waiver by resolution; 

15 (cl the proposed facility will be constructed within a 15-mile radius of the operations that have 

16 ceased or been curtailed; or 

17 (dl the proposed facility will have a beneficial effect on the economy of the county in which the 

18 facility is proposed to be located. 

19 fat J.11 A person proposing to construct an exempt facility shall pay to the department reasonable 

20 costs, if any, incurred by the department in processing the exemption. 

21 ( 4) This eha13ter aaes Rat a1313ly ta a faeiliW ElefiReEI iR 76 20 104 ( 101 (el that has bee A ElesigRatea 

22 b•f the 90-..erRor for eR¥iFBRR'l0Rtal re-..ieY bv aR elCeeuti¥e ageRO't' ef the state fer the i3clFi30SB of 68Rli3IViRg 

23 with Title 71l, eha13ter 1, 13ursuaAt ta Ei1eeuti¥e Orser 4 81 ,ma 13riar ta Julv 1, 1981l." 

24 

25 Section 5. Section 75-20-203, MCA, is amended to read: 

26 "75-20-203. Certificate transferable. A certificate may be transfer.red, sulljeet ta the a1313reval at 

27 tl=ie lloara, to a person who agrees to comply with the terms, conditions, and modifications contained 

28 ~ in the certificate." 

29 

30 Section 6. Section 75-20-205, MCA, is amended to read: 

~na Legislative council 
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"75-20-205. Centerline location. (1) For all facilities defined in 75-20-104(1 0i(bl and (1 0l{cl and 

2 associated facilities certified under this chapter, the board shall condition the certificate upon board 

3 approval of a final centerline location. 

4 (21 The final centerline location must be determined in a noncontested case proceeding before the 

5 board after the submission of a centerline location report by the department. Within 60 days after the 

6 commencement of a noncontested case proceeding, the board shall render and record a decision approving 

7 a centerline location. 

8 (3) The department shall consult with the certificate holder and the affected landowners prior to 

9 making its report. 

1 0 (4) The department's report must be prepared considering the criteria set forth in 75-20-301 &Fie 

11 75 20 503 and the findings of fact and conclusions of law set out in the board decision. 

12 (5) The department report may be completed on segments of a certified facility as is convenient 

1 3 to the certificate holder. 

14 (6) The certificate holder shall initiate the final centerline location approval process by submitting 

15 a proposed centerline location plan to the department. The certificate holder shall pay to the department 

16 the actual costs incurred in processing a final centerline location not to exceed 25% of the filing fee paid 

17 under 75-20-215." 

18 

19 Section 7. Section 75-20-211, MCA, is amended to read: 

20 "75-20-211. Application -- filing and contents -- proof of service and notice. (1) (al An applicant 

21 shall file with the department and department of health a joint application for a certificate under this chapter 

22 and for the permits required under the laws administered by the department of health and the board of 

23 health in S\ffif\ the form as the board requires under applicable rules, containing the following information: 

24 (i) a description of the proposed location and of the facility to be built Hioreon; 

25 (ii) a summary of any studies Wfliel=+ that have been made of the environmental impact of the 

26 facility; 

27 (iii) a statement 011J;1lainiA!! ttcie neeel for tAe faoility; 

28 tw+ for facilities defined in 75-20-104(1 0)(b) and (1 0l{c), a description of reasonable alternate 

29 locations for the facility, a general description of the comparative merits and detriments of each location 

30 submitted, and a statement of the reasons why the proposed location is best suited for the facility; 

~na 1eots1att11e coundl 
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M ii',1 (Al for facilities as defined in 75-20-104(10)(b) and (10)(c), baseline data for the primary 

2 and reasonable alternate locations; or 

3 (B) for facilities as defined in 75-20-104(10)(ah and (10)(d), aREI (10l(el, baseline data for the 

4 proposed location and, at the applicant's option, any alternative locations acceptable to the applicant for 

5 siting the facility; 

6 wit M at the applicant's option, an environmental study plan to satisfy the requirements of this 

7 chapter; and 

8 f¥i+t .0Lil. StteR other information as the applicant considers relevant or as the board and board of 

9 health by order or rule or the department and department of health by order or rule may require. 

10 lb) A copy or copies of the studies referred to in subsection ( 1 )(a)(ii) aeeve shall must be filed with 

11 the department, if ordered, and sl.all must be available for public inspection. 

12 (2) An application may consist of an application for two or more facilities in combination which are 

1 3 physically and directly attached to each other and are operationally a single operating entity. 

14 (31 AR a1313lieatieR shall ee aeeeFRflaRieEI 0~· i;ireet ef ser>,iee et a eei;iy et the ai;ii;ilieatieR eR the 

15 el=1ief e1<eeutive effieer et eaeh uRit ef leeal §eveFRFReRt, eeuRty eeFRFRissieRer, eity er seuRty i;ilaRRiRg 

16 eearEls, aREI feaeral ageReies ehargeEI with the Eluty ef i;iroteetiR§ the eRvireRFReRt er ef i;ilaRRiRg lamJ use 

17 iR the area iR whieh aRy i;iertieR et the i;irei;ieseEI faeility is i;irei;ieseEI er is alternatively i;iref)eseEI te ee 

18 leeateEI aREI eR the fellewiRg state geverRFReRt ageReies: 

1 9 (al eRvireRFReRtal CjUalit't' eeuReil; 

20 (el Elef)arlFReRt et i;iuelie serviee regulatieR; 

21 (el Elei;iartFRent et fisl:1, wilalite, aREI i;iarl(s; 

22 (Ell Elei;iartFReAt ef state laREls; 

23 (el Elei;iartFReRt of eeFRFReree; 

24 (fl Elei;iartFReRt ef traRsi;iertatieR. 

25 f4t@ The copy of the application ~ must be accompanied by a notice specifying the date on 

26 or about which the application is to be filed. 

27 tet BJ. An application sl.all must also be accompanied by proof that public notice thereof of it was 

28 given to persons residing in the area in which any portion of the proposed facility is proposed or is 

29 alternatively proposed to be located, by publication of a summary of the application in those newspapers 

30 that will substantially inform those persons of the application." 
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Section 8. Section 75-20-212, MCA, is amended to read: 

2 "75-20-212. Cure for failure of service. Inadvertent failure of service on or notice to any of the 

3 municipalities, government agencies, or persons identified in 76 2G 211 (3) and (6) 75-20-211 may be cured 

4 pursuant to orders of the department designed to afford them adequate notice to enable their effective 

5 participation in the proceeding." 

6 

7 Section 9. Section 75-20-213, MCA, is amended to read: 

8 "75-20-213. Supplemental material·· amendments. (1) An application for an amendment of an 

9 application or a certificate Sfla!l must be in 5ti€f\ the form and contain 5ti€f\ the information as the board 

1 O by rule or the department by order prescribes. Notice of 5ti€f\ an application Sfla!l must be given as set forth 

11 in (3), (~), and (a) ef 75-20-211 (3) and (4). 

12 (2) An application may be amended by an applicant any time prior to the department's 

13 recommendation. If the proposed amendment is sueh that it prevents the department, or the department 

14 of health, er the ageneies listed in 7a 2G 210(6} from carrying out their duties and responsibilities under 

15 this chapter, the department may require such additional filing fees as the department deterA'lines justifies 

16 to the applicant as necessary, er the departA'leRt A'lay require a new applisatien and filing fee. 

17 (3) The applicant shall submit supplemental material in a timely manner as requested by the 

18 department or as offered by the applicant to explain, support, or provide the detail with respect to an item 

19 described in the original application, without filing an application for an amendment. The departA'lent's 

20 soterA'linatien as te whether inferA'latien is suppleA'lental er whether an applieatien fer aA'lendA'lent is 

21 required shall ee eenelusi11e." 

22 

23 Section 10. Section 75-20-215, MCA, is amended to read: 

24 "75-20-215. Filing fee -- accountability•· refund -- use. (1) (a) A filing fee SRall must be deposited 

25 in the state special revenue fund for the use of the department in administering this chapter. The applicant 

26 shall pay to the department a filing fee as provided in this section based upon the department's estimated 

27 costs of processing the application under this chapter, eut whieh shall. The filing fee may not exceed the 

28 following scale based upon the estimated cost of the facility: 

29 (i) 4% of any estimated cost up to $1 million; plus 

30 Iii) 1 % of any estimated cost over $1 million and up to $20 million; plus 

~na 1egtslatt11e count:lt 
. 8 . 



54th Legislature LC1295.01 

1 (iii) 0.5% of any estimated cost over $20 million and up to $100 million; plus 

2 (iv) 0.25% of any amount of estimated cost over $100 million and up to $300 million; plus 

3 (vi 0.125% of any amount of estimated cost over $300 million and up to $1 billion; plus 

4 (vi) 0.05% of any amount of estimated cost over $1 billion. 

5 (bl The department FRay allew in its diseretien shall grant a credit against the fee payable under 

6 this section for the development of information or providing of services required hereunder under this 

7 chapter or required for preparation of an environmental impact statement under the Montana or national 

8 environmental policy acts. The applicant may submit the information to the department together with an 

9 accounting of the expenses incurred in preparing the information. The department shall evaluate the 

10 applicability, validity, and usefulness of the data and determine the amount which may be credited against 

11 the filing fee payable under this section. Upon 30 days' notice to the applicant, this credit may at any time 

12 be reduced if the department deterFRines documents to the applicant that it is necessary to carry out its 

1 3 responsibilities under this chapter. 

14 (2) (a) The department may contract with an applicant for the development of information, 

15 provision of services and payment of fees required under this chapter. The contract may continue an 

16 agreement entered into pursuant to 75-20-106. Payments made to the department under Stief\ a contract 

17 Sf¼all must be credited against the fee payable hereunder under this section. Notwithstanding the provisions 

18 of this section, the revenue derived from the filing fee must be sufficient to enable the department, the 

19 department of health, the board, and the board of health, and the ageneies listeEl in 76 20 216(6) to carry 

20 out their responsibilities under this chapter. The department may amend a contract to require additional 

21 payments for necessary expenses up to the limits set forth in subsection ( 1 l(a) aae-ve upon 30 days' notice 

22 to the applicant. The department and applicant may enter into a contract which exceeds the scale provided 

23 in subsection ( 1 )(al. 

24 (b) If a contract is not entered into, the applicant shall pay the filing fee in installments in 

25 accordance with a schedule of installments developed by the department, provided that no one installment 

26 may exceed 20% of the total filing fee provided for in subsection (1 ). 

27 (3) The estimated cost of upgrading an existing transmission substation may not be included in the 

28 estimated cost of a proposed facility for the purpose of calculating a filing fee. 

29 14) If an application consists of a combination of two or more facilities, the filing tee 5f\i3H must be 

30 based on the total estimated cost of the combined facilities. 

~na Ler,lstative council 
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15) The applicant is entitled to an accounting of moneys expended and to a refund with interest 

2 at the rate of 6% a year of that portion of the filing fee not expended by the department in carrying out 

3 its responsibilities under this chapter. A refund Sflall must be made after all administrative and judicial 

4 remedies have been exhausted by all parties to the certification proceedings. 

5 16) The revenues derived from filing fees Sflall must be used by the department in compiling the 

6 information required for rendering a decision on a certificate and for carrying out its and the board's other 

7 responsibilities under this chapter." 

8 

9 Section 11. Section 75-20-216, MCA, is amended to read: 

1 o "75-20-216. Study, evaluation, and report on proposed facility -- assistance by other agencies. 11) 

11 After receipt of an application, the department and department of health shall within 90 days notify the 

1 2 applicant in writing that: 

13 lal the application is in compliance and is accepted as complete; or 

14 lb) the application is not in compliance and list the deficiencies t"1ereiA; aAEI U!JSA. Upon correction 

15 of these deficiencies and resubmission by the applicant, the department and department of health shall 

16 within 30 days notify the applicant in writing that the application is in compliance and is accepted as 

1 7 complete. 

18 (2) Upon receipt of an application complying with 75-20-211 through 75-20-213, 75-20-215, and 

1 9 this section, the department shall commence an intensive study and evaluation of the proposed facility and 

20 its effects, considering all applicable criteria listed in 75-20-301 aAEI 76 20 60a and the department of 

21 health shall commence a study to enable it or the board of health to issue a decision, opinion, order, 

22 certification, or permit as provided in subsection (3). The department and department of health shall use, 

23 to the extent they consider applicable, valid and useful existing studies and reports submitted by the 

24 applicant or compiled by a state or federal agency. 

25 (3) The department of health shall within +-'fWf 6 months following the date of acceptance of an 

26 application and the board of health or department of health shall, if applicable, within an additional ~ ]_ 

27 months, issue any decision, opinion, order, certification, or permit required under the laws administered by 

28 the department of health or the board of health and this chapter. The department of health and the board 

29 of health shall determine compliance with all standards, permit requirements, and implementation plans 

30 under their jurisdiction for the proposed location or any proposed alternate location in their decision, 

~na Le11lslatlve counctl 
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2 
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18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

opinion, order, certification, or permit. The decision, opinion, order, certification, or permit, with or without 

conditions, is conclusive on all matters that the department of health and board of health administer,-i'lf\4 

BA'( ef the eriteria speeifiea iA subseetieAs 12) through 17) ef 76 20 60<1 that are a part ef the 

aeterFAiAatieAs FAaae uAaer tho laws aaFAiAistorea bv the aopartFAeAt ef health ans the bears of health. 

Although the decision, opinion, order, certification, or permit issued under this subsection is conclusive, 

the board retains authority to make the determination required under 75-20-301 (21 (c). The decision, 

opinion, order, certification, or permit of the department of health or the board of health satisfies the review 

requirements by those agencies and shall be 1§. acceptable in lieu of an environmental impact statement 

under the Montana Environmental Policy Act. A sop'( of the aeeisieA, epiAieA, eraer, eertifieatien, er perFAit 

shall be serves upeA the aepartFAont ans the bears aAa shall be utilizes as part et their fiAal site seloetieA 

proeess. Prier te the issuaAee of a proliFAiAar;· aoeision by the aepartFAeAt ef health aAa pursuaAt ts rules 

aaeptea bv the bears ef health, the aepartFAent ef health shall pre¥iae an oppertuAity fer public review ans 

C0FAFAent. 

(4) Within 22 FAeAths ~ following acceptance of an application for a facility as defined in faJ. 

aAa la) et 76 20 104110) ans fer a facility as aefinea iA lb) ans Isl et 76 20 104(10) which is mere than 

ao miles in leAgth, a A a within 1 year fer a faeility as aefinea in (bl ans (el ef 7e 20 1041101 which is 30 

miles er less in length this chapter, the department shall make a report to the board whieh shall that must 

contain the department's studies, evaluations, recommendations, other pertinent documents resulting from 

its study and evaluation, and an environmental impact statement or analysis prepared pursuant to the 

Montana Environmental Policy Act, if an't'· If the applicatien is fer a eembinatien ef twe er mere facilities, 

the aepartment shall maim its repert te the bears within the greater ef the lengths ef time pre~·iaea fer in 

this subseetien for either ef the facilities. 

le) The aepartFAents ef transpertatien; eemmeree; fish, wilalife, ana parlrn; state lanes; revenue; 

ana publis scr¥iee regulatien shall repert te the aepartment inferFAatien rolatin§ to the iFApaet of the 

pre13esea site en eash aepartment's area ef el<pertise. The repert mav ineluae epiniens as te the aavisability 

ef §Fantin§, aen•(ing, er FAeeif;•in§ the eertifieate. The aepartment shall allecate tunas ebtainea frem filin§ 

fees te the aepartments FAal1in§ re13erts te reimburse them fer the easts of eompilin§ inferFAatien ans 

issuin§ the re11uirea re pert." 

Section 12. Section 75-20-217, MCA, is amended to read: 

~na Ler,lslatlve council 
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"75-20-217. Voiding an application. An application may be voided by the department following 

2 notice and an opportunity for hearing for: 

3 ( 11 any material and knowingly false statement in the application or in accompanying statements 

4 or studies required of the applicant; 

5 (2) failure to file an application in substantially the form and content required by this chapter and 

6 the rules adopted thereunder under this chapter; or 

7 (3) failure to deposit the filing fee as provided in 75-20-215." 

8 

9 Section 13. Section 75-20-219, MCA, is amended to read: 

1 O "75-20-219. Amendments to a certificate. ( 1 I Within 30 days after notice of an amendment to a 

11 certificate is given as set forth in 75-20-213(1 I, including notice to all active parties to the original 

12 proceeding, the department shall determine whether the proposed change in the facility would result in a 

13 material increase in any environmental impact of the facility or a substantial change in the location of all 

14 or a portion of the facility as set forth in the certificate. If the department determines that the proposed 

15 change would result in a material increase in any environmental impact of the facility or a substantial 

16 change in the location of all or a portion of the facility, the board shall hold a hearing in the same manner 

17 as a hearing is held on an application for a certificate. After hearing, the board shall grant, deny, or modify 

18 the amendment with stleft conditions as it aeeffis that are documented as appropriate. 

19 (21 In those cases ~ in which the department determines that the proposed change in the 

20 facility would not result in a material increase in any environmental impact or would not be a substantial 

21 change in the location of all or a portion of the facility, the board shall automatically grant the amendment 

22 either as applied for or upon SHef½ terms or conditions as that the board considers appropriate unless the 

23 department's determination is appealed to the board within 15 days after notice of the department's 

24 determination is given. 

25 (31 If the department or the board, under subsection (41, determines that a hearing is required 

26 because the proposed change would result in a material increase in any environmental impact of the facility 

27 or a substantial change in the location of all or a portion of the facility, the applicant has the burden of 

28 showing by clear and convincing evidence that the amendment should be granted. 

29 141 If the department determines that the proposed change in the facility would not result in a 

30 material increase in any environmental impact or would not be a substantial change in the location of all 
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1 or a portion of the facility and a hearing is required because the department's determination is appealed to 

2 the board as provided in subsection 12), the appellant has the burden of showing by clear and convincing 

3 evidence that the proposed change in the facility would result in a material increase in any environmental 

4 impact of the facility or a substantial change in the location of all or a portion of the facility as set forth in 

5 the certificate. 

6 (5\ If an amendment is requireel to a certificate Wflief\ is required that would affect, amend, alter 

7 or modify a decision, opinion, order, certification, or permit issued by the department of health or board of 

8 health, &l:l-6f½ the amendment must be processed under the applicable statutes administered by the 

9 department of health or board of health." 

10 

11 Section 14. Section 75-20-220, MCA, is amended to read: 

12 "75-20-220. Hearing examiner -- restrictions -- duties. ( 1) If the board appoints a hearing examiner 

13 to conduct any certification proceedings under this chapter, the hearing examiner may not be a member 

14 of the board, an employee of the department, or a member or employee of the department of health or 

15 board of health. A hearing examiner, if any, sl=lall must be appointed by the board within 20 days after the 

16 department's report has been filed with the board. If a hearing is held before the board of health or the 

17 department of health, the board and the board of health or the department of health shall mutually agree 

18 on the appointment of a hearing examiner to preside at both hearings. 

19 I 2\ A prehearing conference sl=lall must be held following notice within W 30 days after the 

20 department's report has been filed with the board. 

21 (31 The prehearing conference sl=lall must be organized and supervised by the hearing examiner. 

22 141 The prehearing conference sl=lall must be directed toward a determination of the issues 

23 presented by the application, the department's report, and an identification of the witnesses and 

24 documentary exhibits to be presented by the active parties who intend to participate in the hearing. 

25 15) The hearing examiner shall require the active parties to submit, in writing, and serve upon the 

26 other active parties, all direct testimony which they propose and any studies, investigations, reports, or 

27 other exhibits that any active party wishes the board to consider. These written exhibits and any 

28 documents that the board itself wishes to use or rely on sl=lall must be submitted and served in like manner, 

29 at least 20 days prior to the date set for the hearing. For good cause shown, the hearing examiner may 

30 allow the introduction of new evidence at any time. 
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161 The hearing examiner shall allow discoveryL which SflaU must be completed before the 

2 commencement of the hearing, upon good cause shown and under SHeH other conditions as the hearing 

3 examiner shall prescribe. 

4 171 Public witnesses and other interested public parties may appear and present oral testimony at 

5 the hearing or submit written testimony to the hearing examiner at the time of their appearance. These 

6 witnesses are subject to cross-examination. 

7 181 The hearing examiner shall issue a prehearing order specifying the issues of fact and of law, 

8 identifying the witnesses of the active parties, naming the public witnesses and other interested parties who 

9 have submitted written testimony in lieu of appearance, outlining the order in which the hearing SRaU must 

1 O proceed, setting forth those section 75-20-301 criteria as to which no issue of fact or law has been raised 

11 wfliel:t that are to be conclusively presumed and are not subject to further proof except for good cause 

12 shown, and any other special rules to expedite the hearing which the hearing examiner shall adopt with the 

13 approval of the board. 

14 191 At the conclusion of the hearing, the hearing examiner shall declare the hearing closed and 

15 shall, within W 30 days of that date, prepare and submit to the board and in the case of a conjunctive 

16 hearing, within 00 45 days to the board and the board of health or department of health proposed findings 

1 7 of fact, conclusions of law, and a recommended decision. 

18 1101 The hearing examiner appointed to conduct a certification proceeding under this chapter shall 

1 9 insure that the time of the proceeding, from the date the department's report is filed with the board until 

20 the recommended report and order of the examiner is filed with the board, does not exceed .g 1 calendar 

21 months unless extended by the board for good cause. 

22 ( 11 I The board or hearing examiner may waive all or a portion of the procedures set forth in 

23 subsections 12) through (81 of this seetion to expedite the hearing for a facility when the department has 

24 recommended approval of a facility and no objections have been filed." 

25 

26 Section 15. Section 75-20-221, MCA, is amended to read: 

27 "75-20-221. Parties to certification proceeding -- waiver -- statement of intent to participate. (11 

28 The parties to a certification proceeding or to a proceeding involving the issuance of a decision, opinion, 

29 order, certification, or permit by the board of health under this chapter may include as active parties: 

30 la) the applicant; 
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6 
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8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

(bl each 13olitioal entit•r, unit of local government, and government agency, including the 

department of health, entitled to receive service of a copy of tho application under 75-20-211+:3+; and 

(e) any 13eFson entitled to Feeei..,e seF..,ioo of a oew,• of tl=le a1313lioation undeF 76 20 211 (6); 

(di any non13rofit oFganiiation formed in wl=lole OF in 13aFt to 13Fomote eonseFYation or natuml beauty; 

to protest tl=lo en..,iFenment, 130FSonal l=lealth, BF othm biolegieal values; te proserYe histerieal sites; te 

13romoto oonsumeF intornsts; to ro13resont eemmereial and industFial greu13s; er te 13rnmeto tl=le orderly 

develepment of tl=le areas in wl=liel=l tl=le faeility is to be leeated; 

Will any other interested person who establishes an interest in tho proceeding. 

(21 Tho department shall be i§. an active party in any certification proceeding in which the 

department recommends denial of all or a portion of a facility. 

(3) Tl=lo 13artios tea eortitieation 13rooeeding ma•,• also ineh,ido, as 13ublie 13arties, an~• Montana eit1len 

and any party reforred to in (b), (e), (d). er (el et subseetien (1 ). 

{4+ ill Any party waives tho right to be a party if tho party does not participate in tho hearing 

before the board or the board of health. 

t&+ 11.l Each unit of local government entitled to receive service of a copy of tho application ~ 

76 20 211 (31 shall file with the board a statement showing whether tho unit of local government intends 

to participate in the certification proceeding. It tl=lo unit of looal go..,ernment does not intend te 13artieipate, 

it sl=lall list in this statement its reasons fer failing to de so. Tl=lis statement of intent shall be 13ublisRoa 

before tl=le 13roeeeding begins in a news13aper of general eireulation '"''ithin the juFisdietion of the ap13lieable 

unit of local government." 

22 Section 16. Section 75-20-222, MCA, is amended to read: 

23 "75-20-222. Record of hearing -- procedure -- rules of evidence -- burden of proof. ( 11 Any studies, 

24 investigations, reports, or other documentary evidence, including those prepared by the department, which 

2 5 any party wishes the board to consider or which the board itself expects to ttt-iJ.i.le use or rely upon SRali 

26 must be made a part of the record. 

27 (21 A record SRali must be made of tho hearing and of all testimony taken. 

28 (3) lr1 a certification proceeding held under this chapter, the applicant has the burden of showing 

29 b~• el oar and eenvineing eviaenee that the application should be granted and that the criteria of 75-20-301 

30 are met. 

~na Ler,tslattve c:ounc/1 
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(4) All proceedings under this chapter are governed by the procedures set forth in this chapter, the 

2 procedural rules adopted by the board, and the Montana Rules of Evidence unless one or more rules of 

3 evidence are waived by the hearing examiner upon a showing of good cause by one or more of the parties 

4 to the hearing. No other rules of procedure or evidence Sflilll apply except that the contested case 

5 procedures of the Montana Administrative Procedure Act Sflilll apply if net in eenfliet with the preeedures 

6 set ferth in this chapter er the preeedural rules adepted b·r the beard." 

7 

8 Section 17. Section 75-20-225, MCA, is amended to read: 

9 "75-20-225. Certificate renewal -- application -- contents -- filing fee. ( 1) Any certificate holder for 

10 a facility as defined in 75-20-104(10)(a)(i) may apply for renewal of a certificate prior to the certificate 

11 lapsing. 

12 (2) An applicant for a renewal of a certificate shall file with the department and department of 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

health a joint application in SttOO the form as that the board requires by rule. 

(3) An application for renewal of a certificate must include updated information on the matters 

listed in 75-20-211 ( 11 la) that have changed since the original application and SttOO other information as the 

board requires by rule for certification. The matters listed in 75-20-21111 )(a)(iv) (1 )(a)(iii) and (1 ){a)(v) 

( 1 )(a)(iv) for the alternate locations must be updated only if the board determines that within the certified 

location significant changes have occurred to warrant a review of alternate locations. 

(4) An application filed under subsection ( 1) must comply with the provisions of 75-20-211 (3) 

threu§h (!l) and (4). 

(5) Except as provided in tr , subsection, the applicant shall pay a filing tee to the department in 

accordance with 75-20-215(2). The fee is in addition to any previous filing fee paid for processing the 

original application for a certificate pursuant to 75-20-215. The fee may not exceed the following scale: 

(a) 0.125% of any estimated cost up to $300 million; plus 

(bl 0.063% of any estimated cost over $300 million." 

27 Section 18. Section 75-20-226, MCA, is amended to read: 

28 "75-20-226. Renewal study. ( 11 Upon receipt of a completed application for renewal of a 

29 certificate, the department shall evaluate the updated information and any significant changes in need, 

30 alternatives, technology, baseline environment, and the environmental impacts of a facility that have taken 
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place since the original study performed in granting the certificate, considering the applicable criteria listed 

2 in 75-20-301 aAd 7e 20 003 and the original board findings and certificate conditions. 

3 12) The department of health and the board of health, within 10 months of acceptance of a 

4 complete renewal application, shall complete the statutory duties established in 75-20-216(3). A copy of 

5 any decision, opinion, order, certification, or permit must be served on the department and the board and 

6 must be used as part of their decisionmaking process. 

7 (3) Within 12 months following acceptance of a complete application for renewal of a certificate, 

8 the department shall make a report to the board. This report must contain the department's studies, 

9 evaluations, recommendations, and other pertinent documents resulting from its study and evaluation and 

10 an updated environmental impact statement or analysis pursuant to the Montana Environmental Policy Act. 

11 The department's report must be directed to the question of whether the original board findings and 

12 conditions have been or need to be altered as a result of any significant changes in need, alternatives, 

1 3 technology, baseline environment, or environmental impact since issuance of the certificate, considering 

14 the applicable criteria listed in 75-20-301 aAd 76 20 603. 

15 14) The departments of transportation; commerce; fish, wildlife, and parks; state lands; revenue; 

16 and public service regulation shall report to the department information relating to the impact of the 

17 proposed site on each department's area of responsibility. The report may include opinions as to the 

18 advisability of renewing the certificate. The department shall allocate funds obtained from filing fees to the 

19 departments making reports to reimburse them for the cost of compiling information and issuing the 

20 required reports." 

21 

22 Section 19. Section 75-20-227, MCA, is amended to read: 

23 "75-20-227. Certificate renewal hearing -- decision. (1) The board shall follow the provisions of 

24 75-20-218 through 75-20-222 in making decisions on certificate renewals. 

25 (2) Within 60 days after submission of the recommended decision by the hearing examiner, the 

26 board shall make complete findings, issue an opinion, and render a decision upon the record, either granting 

27 or denying the renewal application or renewing the certificate with St!ffi changes in the terms and 

28 conditions as the board considers appropriate. 

29 (3) The board may not renew a certificate either as proposed by the applicant or as modified by 

30 the board unless it finds and determines the criteria in 75-20-301 aAd 76 20 603, considering any 
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significant changes In need, alternatives, technology, baseline environment, and environmental impact." 

2 

3 Section 20. Section 75-20-301, MCA, is amended to read: 

4 "75-20-301. Decision of board -- findings necessary for certification. I 1 l Within 60 days after 

5 submission of the recommended decision by the hearing examiner, the board shall make complete findings, 

6 issue an opinion, and render a decision upon the record, either granting or denying the application as filed 

7 or granting it upon stt€fl terms, conditions, or modifications of the construction, operation, or maintenance 

8 of the facility as the board considers appropriate. 

9 (2) The board may not grant a certificate eiHcier as prnpeses ey the applieant er as mesifies B~' the 

1 0 ooaHI unless it shall fins ans Eletermine finds and determines: 

11 (a) the easis ef the noes fer the faeilit>,<; 

12 fat the nature of the probable environmental impact; 

13 {el that the faeility minimizes aElverse envirenmental impaet, eensiElering the state ef a,,ailable 

14 teehnelegy ans the nature ans eeenemies et the varieus alternatives; 

1 5 (Ell eaeh et the eriteria listeEl in 76 20 60:3; 

16 {el- il!l in the case of an electric, gas, or liquid transmission line or aqueduct: 

17 Ii) what part, if any, of the line or aqueduct shall ee 12 located underground; 

18 (ii) that the facility is consistent with regional plans for expansion of the appropriate grid of the 

19 utility systems serving the state and interconnected utility systems; and 

20 (iii) that the facility will serve the interests of utility system economy and reliability; 

21 +t+ 1gl that the location of the facility as proposed conforms to applicable state ans leeal laws and 

22 regulations issues thereunEler, mwept that the sears may refuse te apply an,( leeal law er regulation if it 

23 finss that, as applies te the prepeses faeility, the law er regulation is unreasonasly restriotive in view of 

24 the eJ<isting teehnology, of faetors of east or eeonornies, er of the neess of eonsurners, whether loeateEl 

25 insiEle or eutside of the direstly affeoteEl government susElivisions; and 

26 (gl that the faeilit~· will serve the publie interest, eon·,enienee, ans neeessit~·; 

27 W lgJ_ that the department of health or board of health Ra¥O has issued a decision, opinion, order, 

28 certification, or permit as required by 75-20-216(3);--aflti 

29 (ii that the use ef puelie lanes fer leeation of the faeility was e·,aluateEl ans puelie lanss were 

30 soleeteEl whenever their use is as eeonornieally praetieaele as the use of private lanes ans eornpatiele with 
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the envirsnfl'lsntal eriteria listed in 7e 20 e0:3. 

2 (:3) In determining that the faeility will serve tho 13ul3Iie interest, esnveniense, and nesessity under 

3 sul3ssetien 12)(g) of this seetisn, the 13oard shall consider: 

4 (a) the items listed in sul3seetions (2)(a) and (2)(13) of this seetion; 

5 (13) the 13enefits to the a1313lieant and the state rnsultin!:I frofl'I tho 13ro13osed faeility; 

6 (el the effects of the eeonoAlie activity resulting from the 13re13osed facility; 

7 Id) the effeets of the 13ro13osed faeilit'~ on the pul31ie health, welfare, and safety; 

8 (el any other factors that it eonsiders relevant. 

9 ( q I Considerations of need, 13ul3Iie need, er 13ul3Iie eonvenienee and neeessity and demonstration 

10 thereof 13y the ap13lieant shall ap13ly only to utility facilities." 

1 1 

12 Section 21. Section 75-20-303, MCA, is amended to read: 

13 "75-20-303. Opinion issued with decision -- contents. ( 1 l In rendering a decision on an application 

14 for a certificate, the board shall issue an opinion stating its reasons for the action taken. 

15 (21 If the board has found that any regional or local law or regulation Wf\+ef\ that would be 

16 otherwise applicable is unreasonably restrictive pursuant to 7e 20 :301 (2) If), it shall state in its opinion the 

17 reasons therefor that it is unreasonably restrictive. 

18 (31 Any certificate issued by the board &flall must include the following: 

19 (al an environmental evaluation statement related to the facility being certified. The statement &flall 

20 must include but not be limited to analysis of the following information: 

21 (il the environmental impact of the proposed facility; and 

22 (ii) any adverse environmental effects which cannot be avoided by issuance of the certificate; 

23 (iii! 13rol3Iems and ol3jootions raised 13y other federal and state agencies and interested groups; and 

24 livl alternatives to tho proposed faeility; 

25 (b) a plan for monitoring environmental effects of the proposed facility; 

26 (cl a plan for monitoring the certified facility site between the time of certification and completion 

27 of construction; 

28 (di a time limit as provided in subsection (41; and 

29 (el a statement signed by the applicant showing agreement to comply with the requirements of this 

30 chapter and the conditions of the certificate. 
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(41 (a) The board shall issue as part of the certificate the following time limits: 

2 (ii For a facility as defined in (bl er (el ef 75-20-104(10)(b) or (10)(c) that is more than 30 miles 

3 in length, construction must be completed within 10 years. 

4 (ii) For a facility as defined in~ 75-20-104( 1 0)J.!21 that is 30 miles or less in length, construction 

5 must be completed within 5 years. 

6 (iii) For a facility as defined in +a-M» 75-20-104( 1 O)@l, construction must begin within 6 years and 

7 continue with due diligence in accordance with preliminary construction plans established in the certificate. 

8 (bl Unless extended or renewed iA aeeerdaAee witi'l s1cJbseetieA ( 4 )(e) er 7e 20 221i t"1re1cJg"1 

9 7!i 20 227, a certificate lapses and is void if the facility is not constructed or if construction of the facility 

1 O is not commenced within the time limits provided in this section. 

11 (c) The time limit may be extended for a reasonable period upon a showing by the applicant to the 

12 board that a good faith effort is being undertaken to complete construction under subsections (41 (allil and 

13 {4)(al(ii) or to begin construction under subsection (411alliii). Under this subsection, a good faith effort 

14 includes the process of acquiring any necessary state or federal permit or certificate for the facility and the 

15 process of judicial review of any ~ permit or certificate, 

16 (!i) Ti'le previsieAs ef subseetieA (41 apply te aAy faeility fer w"1ie"1 a certifieate i'las Aet beeA iss1cJed 

17 or fer w"1ie"1 eoAstruetioA is yet to be eeFAFAeAeed." 

18 

19 Section 22. Section 75-20-304, MCA, is amended to read: 

20 "75-20-304. Waiver of provisions of certification proceedings. ( 11 The board may waive compliance 

21 with any of the provisions of 75-20-216 through 75-20-222, 7!i 20 li01, and this part if the applicant 

22 makes a clear and convincing showing to the board at a public hearing that an immediate, urgent need for 

23 a facility exists and that the applicant did not have knowledge that the need for the facility existed 

24 sufficiently in advance to fully comply with the provisions of 75-20-216 through 75-20-222, 7e 20 e01, 

25 and this part. 

26 (21 The board may waive compliance with any of the provisions of this chapter upon receipt of 

27 notice by a person subject to this chapter that a facility or associated facility has been damaged or 

28 destroyed as a result of fire, flood, or other natural disaster or as the result of insurrection, war, or other 

29 civil disorder and there exists an immediate need for construction of a new facility or associated facility or 

30 the relocation of a previously existing facility or associated facility in order to promote the public welfare. 
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13) The board shall wai,•e eoA9plianee with the reEjtlireA9onts of s1:1bseetions 12)(0), I3)(b), and (3)(el 

of 7e 20 301 and the reEJ1:1ireA9ents ef s1:1bseetiens 11 )(a)liv) and (v) of 7e 20 211, 7e 20 210(31, and 

7e 20 303(3l(a)(ivl relating to eonsideration of alternati11e sites if the applieant A9al1es a eloar and 

eonvineing showing to the board at a p1:1blio hearin€J that: 

(a) a proposed faoility will bo eonstr1:10ted in a eo1:1nt~• •1,•here a single eA9ployer within the ceunty 

has perA9anently curtailed or eeased operations 0a1,sin9 a loss sf 2e0 or A90Fe perA9anent Jabs within 2 

yoars at the eA9pleyer's eperatiens ,,..,ithin the prooodin9 10 yoar period; 

(bl the co1:1nt~· and A91:1nieipal governing bodies in whose j1:1risdietion the faeility is proposed to be 

leeated s1:1pport by resol1:1tion s1:1oh a wai·rer; 

(e) the proposed faoility will be eonstrneted within a 1 e A9ile radius of the eporations that ha,·e 

eoasod or boen 01:1rtailed; and 

(di the proposed faeility will have a benefioial offoot on tho ooonoA9y of the eo1:1nty in whieh the 

facility is proposed to be loeated. 

14) · The waiver provided for in subseetion (31 applies only to perA9anent job losses by a s1n9le 

eA9plo·;er. The waiver provided for in s1:119seetien (3) does not apply to joss of a teA9poraF'; or seasonal 

nature, inel1:1din9 19ut not limited to eonstruetion jobs or jol9 losses durin9 labor disp1:1tes. 

(e) Tho wai,•or provided for in s1:1bseotion (3) does not apply to sonsideration of alternatives or 

A9iniA91:1A9 adverse environmMtal iA9pact tor a facility defined in s1:1bseetions ( 10) (bl, (el, (El), er (el of 

7e 20 104, for an associated faeilit·r Elefined in 7e 20 104(3), or for an•; portion of or process in a facility 

defined in susseetion ( 1 O)(a) of 7e 20 104 to the extent that the proeess or portion of the faeility is not 

s1:119ject to a permit iss1:1od b·; tho departffiont of health or board of health. 

~ .Ql The applicant shall pay all expenses required to process and conduct a hearing on a waiver 

request under s1:1bsootien (3). However, any payments made under this subsection 5Ri!II must be credited 

toward the fee paid under 75-20-21 5 to the extent the data or evidence presented at the hearing or the 

decision of the board under s1:1bsection 13) this section can be used in making a certification decision under 

this chapter. 

(7) The bearEI A9ay grant enly ene wai,·er under subsections (3) and (4) for eaeh perA9anent loss 

of Jobs as defined in sueseetion (3Ha)." 

Section 23. Section 75-20-402, MCA, is amended to read: 
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"75-20-402. Monitoring. The eearel, tlcle elepartFRent, tlcle department of health, and the board of 

health shall monitor the operations of all certificated facilities fer ass1:1ring to ensure continuing compliance 

with this chapter and certificates issued here1:1neler under this chapter and fer eliseovering to discover and 

preventing prevent noncompliance with this chapter and the certificates. The applieant slclall pay all 

e)(penses rolatoel to the FRonitoring plan estaelisi'leel in s1:1esestion (2)(13) or I2)(e) sf 7s 29 292 to tlcle entent 

feeleral f1:1nels availaele for tlclo faeility, as eleterFRineel ey the elepartFRent of health, have not Ileen provieled 

for s1:1eR pl:IFposes." 

Section 24. Section 75-20-403, MCA, is amended to read: 

"75-20-403. Revocation or suspension of certificate. Following notice and an opportunity for a 

hearing, a certificate may be revoked or suspended by the board.; 

f4 for any material false statement in the application or in accompanying statements or studies 

required of the applicant if a true statement would have warranted the board's refusal to grant a certificate, 

(2) for fail1:1ro to FRaintain safet>( stanelarels or to soFRply with the terFRs or eonelitions of the 

eertifieate; or 

(2) for violation of an•r provision sf tlclis shaptsr, tlcle rnlos iss1:1eel ti'lero1:1neler, er erelers et tlcle eoarel 

er elepartFRont." 

19 Section 25. Section 75-20-406, MCA, is amended to read: 

20 "75-20-406. J11dieial Fe\lie,..,· ef beaFd Board, board of health, and department of health decisions. 

21 (11 Any aetive part'( as defined in 7s 29 221 aggrieved ey tlcle final eleeision of the eoarel on an applieatien 

22 for a eertifieate FRa~• oetain j1:1dieial review of that eleeision 13•r the filing et a petitien in a state elistriet eo1:1rt 

23 of eeA'lpetent j1:1riselistisn. 

24 (2) The j1:1elisial review proeeel1:1re slclall ee ti'le saFRe as that for eontested eases 1:1neler the Montana 

25 AelFRinistrati¥e Proeeel1:1re Act. 

26 ~ When the board of health or department of health conducts hearings pursuant to 75-20-21613) 

27 and 75-20-218 and the applicant is granted a permit or certification, with or without conditions, pursuant 

28 to the laws administered by the department of health and the board of health and this chapter, the decision 

29 may only be appealed in conjunction with the final decision of the board as proYided in s1:113seetions 11) anel 

30 f.2.t. If a permit or certification is denied by the department of health or the board of health, the applicant 

~na Leglslattve council 
- 22 -



54th Legislature LC1295.01 

may: 

2 (a) appeal the denial under the appellate review procedures provided in the laws administered by 

3 the department of health and the board of health; or 

4 (b) reserve the right to appeal the denial by the department of health or the board of health until 

5 after the board has issued a final decision. 

6 f4t J1l NethiA§ iA this This section may not be construed to prohibit the board from holding a 

7 hearing as flefeifl provided in this section on all matters that are not the subject of a pending appeal by the 

8 applicant under subsection ~ .L!.li.fil." 

9 

10 Section 26. Section 75-20-407, MCA, is amended to read: 

11 "75-20-407. Jurisdiction of courts restricted. Except as expressly set forth in 75-20-401, 

12 75-20-406, and 75-20-408, He i! court of this state ftilS does not have jurisdiction to hear or determine any 

1 3 issue, case, or controversy concerning any matter Wfli€fl that was or could have been determined in a 

14 proceeding before the board under this chapter or to stop or delay the construction, operation, or 

15 maintenance of a facility, except to enforce compliance with this chapter or the provisions of a certificate 

16 issued hereuAder pursuant to 7ii 20 404 aAd 75-20-405 or 75-20-408." 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 27. Section 75-20-408, MCA, is amended to read: 

"75-20-408. Penalties for violation of chapter -- civil action by attorney general. ( 1) (a) Whee,·er 

A person who commences to construct or operate a facility without first obtaining a certificate required 

under 75-20-201 or a waiver thereof under 75-20-304(2) or without ~ first having obtained a 

certificate, constructs, operates, or maintains a facility other than in compliance with the certificate or 

violates any other provision of this chapter or any rule or order adopted thereuAder under this chapter or 

knowingly submits false information in any report, 10 year 13laA, or application required by this chapter or 

rule or order adopted thereumler under this chapter or causes any of the aforeffieAtieAed acts to occur is 

liable for a civil penalty of not more than $10,000 for each violation. 

(b) Each day of a continuing violation constitutes a separate offense. 

(c) The penalty is recoverable in a civil suit brought by the attorney general on behalf of the state 

in the district court of the first judicial district of Montana. 

12) \t'.'lclee•,er l(A0WiA§ly aAd willfullv vi elates subseetieA ( 11 SRall ee fiAed Aet F1'18Fe tAOA $10,000 

~na Ler,lslatlve council 
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for eaoh violation or imprisoned for not more than 1 year, or both. Eaeh day of a eontinuin§ •,•iolation 

2 eonstitutes a separate offense. 

3 ~ @ In addition to any penalty provided in subsection ( 1) ~. whenever the department 

4 determines that a person is violating or is about to violate any of the provisions of this section, it may refer 

5 the matter to the attorney general who may bring a civil action on behalf of the state in the district court 

6 of the first judicial district of Montana for injunctive or other appropriate relief against the violation and to 

7 enforce this chapter or a certificate issued hereunder under this chapter. Upon a proper showing, a 

8 permanent or preliminary injunction or temporary restraining order shall be granted without bond. 

9 (4 I Tho department shall also enforee this ehapter and brin§ le§al aetiens te aeeemplish the 

10 enforeement throu§h its ewn le§al eeunsel. 

11 +&I- Ql All fines and penalties collected Sflall must be deposited in the state special revenue fund 

12 for the use of the department in administering this chapter." 

13 

14 Section 28. Section 85-15-107, MCA, is amended to read: 

15 "85-15-107. Exemptions. ( 1) The provisions of 85-15-108 through 85-15-110, 85-1 5-209 through 

16 85-1 5-21 6, 85-15-305, 85-15-401, 85-1 5-502, and 85-15-503 do not apply to: 

17 (a) dams subject to a permit issued pursuant to 82-4-335 for the period during which the dam is 

18 subject to the permit; 

19 (b) federal dams and reservoirs; 

20 (cl dams and reservoirs licensed and subject to inspection by the federal energy regulatory 

21 commission; or 

22 (d) dams that are required to obtain a certificate of environmental compatibility and publie need 

23 pursuant to 75-20-201 for the period during which the dam is subject to the certificate. 

24 (2) The provisions of 85-1 5-1 08 through 85-15-110, 85-1 5-209 through 85-1 5-216, 85-1 5-401, 

25 85-1 5-502, and 85-15-503 do not apply to nonfederal dams and reservoirs located on federal lands if they 

26 are subject to a dam safety review by a federal agency. 

27 (3) The provisions of 85-15-305 do not apply to dams and reservoirs at a national priority list site 

28 as defined by the federal Comprehensive Environmental Response, Compensation, and Liability Act of 1980 

29 (CERCLA), Public Law 96-510." 

30 

~na Leolslatlve counc/1 
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NEW SECTION. Section 29. Repealer. Sections 75-20-103, 75-20-302, 75-20-404, 75-20-409, 

2 75-20-501, 75-20-502, and 75-20-503, MCA, are repealed. 

3 

4 

5 

NEW SECTION. Section 30. Effective date. [This act) is effective on passage and approval. 

-END-
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for SB0366, as introduced 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act generally revising the Montana Major Facility Siting Act. 

ASSUMPTIONS: 
1. The number of applications filed under the Montana Major Facility Siting Act (MFSA) 

will decrease; therefore application fees and the revenues associated with those fees 
will decrease. The provisions in this act that allow counties to waive MFSA and change 
the size of a facility covered by MFSA will cause the decrease in the number of 
applications. Costs may increase for other state agencies having approval, permit or 
review responsibilities, but absent any MFSA coordinating role and fee provisions, 
there may not be sufficient fee revenue to cover costs of required actions. 

2. ]eneral fund expenditures used to support MFSA administration have been pared to a 
minimum over the past few biennia. Therefore, general fund expenditures are not 
expected to be reduced through this bill because it supports the basic administrative 
functions of preapplication consultation with project sponsors, coordinating state 
agency and federal agency activities in Montana prior to submittal of an application, 
and providing general assistance to project sponsors regarding MFSA and administrative 
rules. A total of 4.70 FTE permanent staff provide this facility siting management. 

3. Upon receipt of an application, one of the permanent staff oversees the process and the 
fees are used to retain temporary project staff and to contract out such work as 
wildlife, vegetation and air quality work, depending on the particular application. 

4. This bill increases the trigger on the generating facilities and reduces that workload. 
Over 90\ of the ongoing work of the DNRC Facility Siting Bureau relates to linear 
facilities such as transmission lines and pipe lines. It is unclear in this bill what 
happens to facilities that are in the process of or have already been certified. 

5. The Department of Health and Environmental Sciences is given sole responsibility to 
monitor compliance under this law with no ability to recover costs for monitoring. 

6. Because the number of applications filed with the DNRC will decrease, expenditures will 
decrease, with a corresponding decrease in revenue from applicant filing fees. The 
amount of this decrease cannot be estimated. DNRC also cannot estimate the amount of 
fiscal impacts on local governments, other state agencies, or the applicants under the 
siting process, but these impacts may be significant. 

FISCAL IMPACT: 
There may be significant impact, but amounts are not subject to reasonable estimate. 

EFFECT ON COUNTY OR OTHER LOCAL REVENUES OR EXPENDITURES: 
Costs to local governments may go up if they, in response to local concerns, choose to 
address project location through local zoning processes or procedures. 

DAVE LEWIS, BUDGET DIRECTOR MACK COLE, PRIMARY SPONSOR DATE 
Office of Budget and Program Planning 

Fiscal Note for SB0366. as introduced 
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SENATE BILL NO. 366 

SB0366.02 

APPROVED BY COM ON 
NATURAL RESOURCES 

2 

3 

INTRODUCED BY COLE, HARGROVE, REHBEIN, FELAND, GAGE, STOVALL, KEATING 

4 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE MONTANA MAJOR FACILITY 

5 SITING ACT; AMENDING SECTIONS 7§ 20 102, 75-20-104, 76 20 201, 75-20-202, 75-20-203, 

6 7§20206, 7620211, 75-20-212, 762021:3, 7620216, 76202Hi, 75-20-217, 7620219, 

7 75-20-220, 75-20-221, +e---20 222, 76 20 226, 76 20 22s, 76 20 227, 75-20-301, AND 75-20-303, 

8 76 20 ao1, 76 20 102, 76 20 10a, 76 20 400, 7!i 20 107, 76 20 10B, A~m 86 16 107, MCA; 

9 REPEALING SECTIONS 76 20 1 oa, 7!i 20 302, 76 20 101, 76 20 409, 76 20 601, SECTION 75-20-502, 

10 Mm 76 20 603, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE AND AN APPLICABILIT:Y 

11 PROVISION." 

12 

13 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

14 

15 SeetieA 1. SectioA 76 20 102, MCA, is aR'lendod to road: 

16 "76 20 102. Pelie't' aAd le11islati\'e fiAEliA!IS, ( 1) It is the constitutionally deelared 13eliey of this state 

17 te R'laintain and iR'l13rove a eloan and healthful en1'ironR'lent for 13resont and future generations, to 13rotost 

18 Hie on•,ironA1ontal life su1313ort systoAl froAl degradation and 13revont unreasonasle do13lotion and degradation 

19 of natural resouroes, and te 1:1ro11ide fer adAlinistration and onforcoAlont to attain those osjeetives. 

20 (2) The legislature finds that the eonstruetion of adeiitional 13owor or energy eonvorsion facilities 

21 R'la·,• be necessary to A1eet the inereasin€J neeei fer eleetrioity, enor€Jy, ans other products ans that these 

22 facilities have an effect on the on·,ironR'lent, an iR'l13act on 13013ulation eonoontration, ans an effect on the 

23 welfare ef tho sitizens of this state. Therefore, it is necessary to ensure that the location, censtruction, ans 

24 e13eration of 13ower and energy cem•ersien faeilities will 13rosuce AliniR'lal aaverso effects en the eA',•irenAlent 

25 anei u13en the eitizons of this state 131• 13ro'v·iaing that a 130wer or energy conversion facility R'lay not 13e 

26 construetea er 013erateei within this state without a certificate of onvironA1ontal 00A113atil3ility ana 13ul31io 

27 nooa acquires 13ursuant to this oha13tor." 

Section 1. Section 75-20-104, MCA, is amended to road: 

28 

29 

30 "75-20-104. Definitions. In this chapter, unless tho context requires otherwise, tho following 

~na Legtslattve council 
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definitions apply: 

2 11) "Addition thereto" means the installation of new machinery and equipment which would 

3 significantly change the conditions under which the facility is operated. 

4 12) "Application" means an application for a certificate submitted in accordance with this chapter 

5 and the rules adopted hereunder. 

6 13) "Associated facilities" includes but is not limited to transportation links of any kind, aqueducts, 

7 diversion dams, pipelines, transmission substations, storage ponds, reservoirs, and any other device or 

8 equipment associated with the production or delivery of the energy form or product produced by a facility, 

9 except that the term does not include a facility or a natural gas or crude oil gathering line 17 inches or less 

10 in inside diameter. 

11 14) "Board" means the board of natural resources and conservation provided for in 2-15-3302. 

12 15) "Board of health" means the board of health and environmental sciences provided for in 

13 2-15-2104. 

14 (6) "Certificate" means the certificate of environmental compatibility aAei ~1:1slie Aeeel AND PUBLIC 

15 NEED issued by the board under this chapter that is required for the construction or operation of a facility. 

16 (7) "Commence to construct" means: 

17 (al any clearing of land, excavation, construction, or other action that would affect the environment 

18 of the site or route of a facility but does not mean changes needed for temporary use of sites or routes for 

19 nonutility purposes or uses in securing geological data, including necessary borings to ascertain foundation 

20 conditions; 

21 lb) the fracturing of underground formations by any means if such activity is related to the possible 

22 future development of a gasification facility or a facility employing geothermal resources but does not 

23 include the gathering of geological data by boring of test holes or other underground exploration, 

24 investigation, or experimentation; 

25 lcl the commencement of eminent domain proceedings under Title 70, chapter 30, for land or 

26 rights-of-way upon or over which a facility may be constructed; 

2 7 (d) the relocation or upgrading of an existing facility defined by (B) or (o) of s1:1ssoo~ioA ( 1 0li!ll...ill 

28 i.1.Qli£1, including upgrading to a design capacity covered by subsection ( 1 0)(bl, except that the term does 

29 not include normal maintenance or repair of an existing facility. 

30 18) "Department" means the department of natural resources and conservation provided for in Title 

~na Legislative counell 
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2, chapter 15, part 33. 

2 (9) "Department of health" means the department of health and environmental sciences provided 

3 for in Title 2, chapter 15, part 21. 

4 (10) "Facility" means: 

5 (al except for crude oil and natural gas refineries and those facilities subject to The Montana Strip 

6 and Underground Mine Reclamation Act, each plant, unit, or other facility and associated facilities designed 

7 for or capable of: 

8 (i) generating W 150 megawatts of electricity or more or any addition theretoL fexcept pollution 

9 control facilities approved by the department of health aRel eAYiFeRA'leRtal seieRees and added to an existing 

10 plant) haYiRg aR estiA'lateel eest iR 8lEG9SS ef $10 A'lilliOR; 

11 Iii) producing 2-& ~ 25 million cubic feet or more of gas derived from coal per day BF a Ry aelelitieR 

12 theFete haYiRg aR estiA'lateel eest iR e)~S0SS ef $10 A'lillieR OR ANY ADDITION THERETO, EXCEPT 

13 POLLUTION CONTROL FACILITIES APPROVED BY THE DEPARTMENT OF HEALTH AND ADDED TO AN 

14 EXISTING PLANT; 

15 (iii) producing 26,000 100,000 25,000 barrels of liquid hydrocarbon products per day or more 0f 

16 aR'( aelelitieR therete haYiAg aR estirnateel sest in 0)(68S5 ef $10 rnillieR OR ANY ADDITION THERETO 

17 EXCEPT POLLUTION CONTROL FACILITIES APPROVED BY THE DEPARTMENT OF HEAL TH AND ADDED 

18 TO AN EXISTING PLANT; or 

19 (iv) enriching uranium minerals eF any additieR thernte haying aR estiA'lateel east in BlESBSS ef $1 O 

20 rnillien; er OR ANY ADDITION THERETO; 

21 M utilizing BF eBn11erting 600,000 tens Bf seal per yeaF er A'lere BF any aelelitiBn theFete having an 

22 estiA'lated sest in elwess ef $10 rnillien; 

23 (bl each electric transmission line and associated facilities of a design capacity of more than 69 

24 kilovolts, except that the term: 

25 (i) does not include an electric transmission line and associated facilities of a design capacity of 

26 230 kilovolts or less and 10 miles or less in length; and 

27 (ii) does not include an electric transmission line with a design capacity of more than 69 kilovolts 

28 and up to and including 115 kilovolts for which the person planning to construct the line has obtained 

29 right-of-way agreements or options for a right-of-way from more than 75% of the owners who collectively 

30 own more than 75% of the property along the centerline; 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

(c) each pipeline, whether partially or wholly within the state, greater than 17 inches in inside 

diameter and 30 miles in length, and associated facilities; 

(di any use of geothermal resources, including the use of underground space in existence or to be 

created, for the creation, use, or conversion of energy, designed for or capable of producing geothermally 

derived power equivalent to 25 million Btu per hour or more or any addition thereto hm1ing an estirnated 

eost in 0>1eess of $7e0,000; 

(el any undorgrouns in situ §asifieation of seal OR ANY ADDITION THERETO, EXCEPT POLLUTION 

CONTROL FACILITIES APPROVED BY THE DEPARTMENT OF HEAL TH AND ADDED TO AN EXISTING 

PLANT; 

(E) ANY UNDERGROUND IN SITU GASIFICATION OF COAL. 

(11) "Person" means any individual, group, firm, partnership, corporation, cooperative, association, 

government subdivision, government agency, local government, or other organization or entity. 

( 12) "Transmission substation" means any structure, device, or equipment assemblage, commonly 

located and designed for voltage regulation, circuit protection, or switching necessary for the construction 

or operation of a proposed transmission line. 

( 13) "Utility" means any person engaged in any aspect of the production, storage, sale, delivery, 

or furnishing of heat, electricity, gas, hydrocarbon products, or energy in any form for ultimate public use." 

Seetien a. eeetien 7e 20 201, MC/\, is arnended to read: 

"7ii 20 201. Certifieate required operation in oonformanoe oertifioate fer nuolear faoility 

applioability to federal faoilities. (1) /\ person rna•( not eornrnenee to eonstrnet a faeility in the state without 

first applyin§ for and obtainin§ a eertifieate ef en11ironrnental eon=ipatibility and publie need issued with 

respeet to the faeility b1• the eoard. 

(2) /\ faeility with respeet to which a eertifieate is issued n=iay not thereafter be eonstruetes, 

operated, or rnaintaines eI1eept in eonforrnity with the eertifieate and any tern=is, eonsitions, ans 

rnesifieations eontaines therein ifl..i.!. 

(3) A eertifieate rnay only be issues pursuant ta this ehapter. 

(4) If the bears seeises to issue a eertifieate for a nuelear faeility, it shall report sueh IBfil 

reeeR'lR'lensation ta the applieant and rnay not issue the eertifieato until sueh !!lg reeornR'lendation is 

approves ey a R'lajority ef the veters in a statewise eleetien sailed b•r initiati,1e or referendun:1 aeeorsing ta 

~na Legislative counclt 
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the laws of this state. 

2 (el This chapter applies, to the h,illest oictent allowed by federal la•,v, to all federal facilities and to 

3 all faeilities O'o<er which an a!Jene·r of tho federal !JOvef~ 

4 

5 Section 2. Section 75-20-202, MCA, is amended to read: 

6 "'75-20-202. Exemptions. ( 1) A certificate is not required under this chapter for a facility under 

7 diligent onsite physical construction or in operation on January 1, 1973. 

8 (21 The board may adopt reasonable rules establishing exemptions from this chapter for the 

9 relocation, reconstruction, or upgrading of a facility that: 

10 (al would otherwise be covered by this chapter; and 

11 (b) (ii is unlikely to have a significant environmental impact by reason of length, size, location, 

12 · available space or right-of-way, or construction methods; or 

13 Iii) utili;:es uses coal, wood, biomass, grain, wind, or sun as a fuel source and the technology of 

14 which will result in greater efficiency, promote energy conservation, and promote greater system reliability 

15 than the existing facility. 

16 (3) The beard shall waive eomplianee with the re!Juirements ef this chapter if the applicant makes 

17 a clear and eonvineinEJ showinEJ to the beard at a public hearinEJ that: 

18 (a) a proposed faeility will be eenstrueted in a county where a sinEJle employer within the eourity 

19 "1as perfl'lanently eurtailed er eeased operations causing a loss of 260 or A'lere perfl'lanent jobs within 2 

20 years at the eA'lployer's operations within the preeedinEJ 10 year period; 

21 (sl the eounty anEl munioisal EJOVerninEJ eodies in whose jurisdiction the facility is proposes to ee 

22 located support a waiver by reselutien: 

23 (e) the proposed facility will be eenstrueted within a 16 mile radius of the operations that "1a,·e 

24 eeasod er been ourtailed; er 

25 (di tl=lo prososed facility will AaYo a beneficial oftest on the economy of tl=le county in wl=licA the 

26 facility is proposed to bo located, 

27 ~ A person proposing to construct an exempt facility shall pay to the department reasonable 

28 costs, if any, incurred by the department in processing the exemption. 

29 (41 Tl=lis chapter does not apply to a faeility defined in 7e 20 1041101(0) tl=lat Aas been desiEJnated 

30 l3y tAe §OVernor for environfl'lental re11ie•1,• l3y an eHocutive a§ene·r of tl=le state for tAo purpose of eomplyin§ 

~na Lerllslattve Counelt 
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,...,ith Title 7e, chapter 1, p1,usuant to Eirncuti¼'e Order 4 81 and prior to July 1, 1986." 

2 

3 Section 3. Section 75-20-203, MCA, is amended to road: 

S80366.02 

4 "75-20-203. Certificate transferable. A certificate may be transferred, subjeet to the approval of 

5 the board, to a person who agrees to comply with tho terms, conditions, and modifications contained 

6 therein in the certificate." 

7 

8 Seetion 6. Section 76 20 20e, MCA, is amended to read: 

9 "71i 20 201i. Centerline loeation. ( 1) J;or all faeilities defined in 7e 20 104 ( 1 O)(bl and ( 1 Ollcl and 

1 O associated faoilities eertified under this chapter, the board shall condition tho eortifioato upon boarel 

11 approval of a final eenterline location. 

12 (21 The final eenterline loeation must be determined in a noneontested ease 13roeooding before the 

13 board after the submission of a centerline location report b',' tho elepartment. Within 60 da•1s after tho 

14 eommoneomont of a noncontesteel ease 13roceeding, the board shall render and rooorel a dooision a13proving 

15 a eentorline location. 

16 ( 31 Tho department shall consult with the eortifioato holeler and the affected landm¥nors prior to 

1 7 mal~ing its report. 

18 (4) Tho elepartn1ent's report n,ust be 13re13ared considering tho eritoria sot forth in 7e 20 301 and 

19 7e 20 e03 and the findings of fact and conclusions of law set out in the board decision. 

20 (e) The elepartment report n,ay be eompleted on segn,ents of a oertifieel faeilit',' as is eonvonient 

21 to the certifieate holder. 

22 (61 The certificate holder shall initiate the final centerline location approval process b',' subn1itting 

23 a pro13oseel eenterline location plan to the department. The eertificate holder shall pay to the ele13artn1ent 

24 the aetl:lal easts ineuFFed in proeessing a final centerline location not to exceed 2eg~ of the filing fee paid 

25 uneler 7e 20 21e." 

26 

27 Seetion 7. Seetion 7e 20 211, MCA, is arneneleel to read: 

28 "76 20 211. Applieation filing and eontents preef ef eeniee and notiee. ( 1 l (al /\n applieant 

29 shall file with the department anel de13artn1ont of health a joint ap13lieation for a eertifieate uneler this eh apter 

30 and for the permits required under the laws administered by the de13artn1ont of health and the boarel of 

~na Legislative council 
- 6 - SB 366 



54th Legislature S8O366.O2 

health in sueh !J:!g form as the board requires under applieable r1,1les, containing the following information: 

2 (i) a deseription of the proposed loeation and of the faeility to be built thereon; 

3 \iii a s1,1A1mar>r of an•, swdios whieh ~.bi!! ha1Jo been fllade of tho onviromnontal impast ot the 

4 facility; 

5 (iii) a statement ei(plaining the need for the facilit>,; 

6 (iv) for facilities defined in 7s 20 104{1Ol(s) and {1O)(e), a descriptien of reasonable alternate 

7 loeations for tho faeility, a general deseription ef the eemparative merits and detriments of eaeh looation 

8 s1,1bmitted, and a statement of tho reasons why tho proposed location is best s1,1itod for tho facility; 

g (v) fu':)_ (Al for facilities as defined in 7e 20 1O4(1Ol(b) and (lO)(e), baseline data for the primary 

10 and reasonable alternate loeations; or 

11 (Bl for faeilities as defined in 7s 20 104(10){0), ~ (lO)ld), and (lOHo), baseline data for the 

12 proposed loeation and, at the applieant's option, any alternative loeations acceptable to the applieant for 

13 siting the faeility; 

14 (,·i) M at the applieant' s option, an en•,·ironmental stud'( plan to sat;,sfy the re(luirements of this 

1 5 ehapter; and 

16 {vii) b!:i:l: sueh other inforFRation as tho applieant eonsiders rele•;1ant or as the board and board of 

17 health by order or rnlo or the de13artment and department of health by order or r1,1lo rnay require. 

18 lb) A 0013',1 or 0013ios of tho st1,1dies referred to in s1,1bsootion ( 1) (a) (ii) above shall m1,1st be filed with 

19 the ElepartFRent, if orEloreEl, ans shall !:!!!!fil be a•;1ailable for public inspoetion. 

20 {2) An applieation may eonsist of an application for t1l't'o or FRoro facilities in combination 'A'hich are 

21 J3hysieally and direetly attaohed to eaeh ether and are operationally a single OJ'!OFating entity. 

22 (a) An application shall be aceeFApanied b•f proof of ser\·ice of a copy of the application on tho 

23 chief ei(esuti11e officer of eaoh unit of local government, county commissioner, city or county planning 

24 searss, ans foaoral agencies eharged with the Eluty of protesting the en·,·ironment or of planning Iona use 

25 in the area in ,,,.·hioh any portion of the proposes faoility is proposed or is alternati•;1ely proposed to be 

26 loeateEl and on tho following state go•;1ernment a§loncies: 

27 la) on11ironA1enrnl quality 001,1ncil; 

28 (bl Elepartment of p1,1blio service regulation; 

29 (el department of fish, ,lilslifo, and parl~s; 

30 (d) department of state lands; 

~na Legislative councll 
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2 

3 

4 

5 

6 

7 

8 

9 

(e) department of eommeree; 

(f) department sf transportation. 

(4) @ The eopy of the applieation shall .ffi.!;!fil 130 aeeompanied 13y a netioo speeifying the date on 

er al3out 1Nhieh the applieation is to 13e filed. 

(e) ill An application shall .ffi.!;!fil also 13e aceompanied B'( proof that pul3Iie notice thereof .Q!J! was 

gi,•en to persons residing in the area in whieh any portion of the proposed faeility is proposed or is 

alternatively proposed to 13e looatod, 13y pl:ll3Iieation of a Sl:lmmary of tho applisation in those newspapers 

that will sul3stantially inform those persons of the applieation." 

10 Section 4. Section 75-20-212, MCA, is amended to read: 

11 "75-20-212. Cure for failure of service. Inadvertent failure of service on or notice to any of the 

12 municipalities, government agencies, or persons identified in 75 20 211 (a) and (19) 75-20-211 may be cured 

1 3 pursuant to orders of the department designed to afford them adequate notice to enable their effective 

14 participation in the proceeding." 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Sestion 9. Section 719 20 213, MCA, is amended to read: 

"76 2g 21:3. Supplemental material amenElments. {1) An application for an amendment of an 

applieation or a certifieate shall .ffi.!;!fil 13e in sush !!!Q form and eontain sueh !!!Q information as tho 13oard 

13y rule or tho department ey ardor preseril3es. ~lotiee of Sl:leh an applieation shall .ffi];!fil 13e given as set forth 

in {3), {4), and (19) of 719 2021113) and (4). 

(2) An applieation may 13s amended 13y an applieant an•t time prier to the department's 

reeemmendatien. If the prepesed amendment is sueh that it pre~·ents the department, fil the department 

of health. er the ageneies listed in 719 20 216(19) from earrying out their duties and responsieilities under 

this ehapter. the department may reEJuire sueh additional filing fees as the Elepartment determines jl:lstifies 

ts the applieant as neeessary, or the department may reEJuiro a ne•,y applieatien and filing fee. 

(3) The applieant shall Sl:ll3mit sl:lpplemental material in a timely manner as reEJl:lested ey the 

department er as offered 13y the applicant to e,tplain, sl:lppert. or previEle the detail with respeet ts an item 

deseril3ed in the original applieatien, ·,vitheut filing an applieatien for an amendment. The Elepartment's 

determination as to whether information is sl:lpplemental or whether an applieatien fer amendment is 

reEjuireEI shall 13e cencll:lsive." 

~na Leolslatlve counctl 
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SeetieR 10. SeetioR 7e 20 21 e, MCI\, is aR'leReleel to reael: 

2 "76 20 216. Fili Ag fee aeoouAtabilit•; refuAd use. { 1) {a~ A filiA§ fee shall !!lli.fil be elepesiwd 

3 iA the state special reveAue fuAel for the use of the i:1epartR'leAt in aelAliA;,sterin§ this oh apter. The applicant 

4 shall pa'f' to the elepartR'leAt a filin§ fee as provideel in this sectioA baseel upeA the separtffient's estiR'lates 

5 easts of prooessin§ the application uAeler this chapter, but whiel:i shall. The filing fee R'lay not e1rneeel the 

6 followiA§ sealo bases upoA the estiffiates cost ef the facility: 

7 {i) 4 % of aAy estirnateel eost up to $1 rnillioA; plus 

8 (iil 1 % ef an•( estimates east 01,<er $1 FAiilioA aAel up to $20 rnillioA; plus 

9 {iii) 0.6% of aAy estiffiateel east ever $20 AlillieR and up to $100 FAillieA; plus 

10 (iv) 0.213% of any aFAeuAt ef estimates east over $100 millieA ans up to $:300 R'lillieA; plus 

11 M 0.12e % ef any ameunt of estimated east ever $:300 millieA aAs up to $1 billien; plus 

12 (vi) 0.06 % ef any ameuAt ef estimates cast over $1 billieA. 

13 lb) Tl:ie elepartFAent FAay allow iA its eliscretieA shall graAt a credit a§aiAst tl:ie fee payable uAser 

14 tl:i1s sectioA for the developmeAt ef infoFA1atieA or provielin§ of services reetuired hereunder uAeler this 

1 5 chapter or reetuired fer 13reparatien ef aA en·,ironmeAtal impact statemem uneler the Montana er Rational 

16 eAvirenmeAtal peliey aets. The applicant FAay subFAit tl=le inferFAatien te the departmeAt te§ether with an 

17 aeceuntin§ ef tl:ie eKpenses iAcurres iA prepariA§ the iAferFAatien. The separtmeAt shall evaluate the 

18 applicabilit·f, valielity, aAs usefulAess of the data ans doterFAiRe the amount whieh ma',' be eresited a§ainst 

19 the filin§ fee 13ayable uAder this seetien. UpeA :30 days' notiee to the applieaAt, tl:iis eresit FAay at any time 

20 be redueeel if the separtmeAt setermines socumeAts te the applicant that it is necessary te carry out its 

21 respeAsieilities under this chaJ')ter. 

22 (2) (a) The elepartFAent FAa•r coAtraet with aA ap13lieant fer the sevelopFAeAt et iAformatioA, 

23 provisieA sf servioos aAs payFAent of fees reetuired uAeler this ehapter. The eoAtract Ala'r continue aA 

24 agreeAlOAt eAtered into pursuant to 75 20 1 Oe. PayA1ents FAade to the department under sucl:i a eoAtraet 

25 shall R'IUSt be eroelited agaiAst tho foe payable hereuAaer UAaer this seetioA. ~ietwithstandiAg the J')rovisioAs 

26 of this seetion, the re•,eAue deri•,eel frem the filiAg fee must be sufficient to enable the elepartment, the 

27 elepartFAeAt ef health, the bears, !'!!!Q the board of health, ORS the a§eneies listed in 7e 20 216(6) to corry 

28 out their respensibilities unser this chapter. The elepartFAeAt FAay aFAeAd a coAtraet te reetuire aelditioAal 

29 payFAeAts for Aesessary 01cpeAses up to the liFAits set forth in sueseetieR (1 )(a) abeve upen :30 days' Aotice 

30 to tl9e applieant. The departFAent aAel af)plieant FAay enter into a eoAtraet which 01ceeeds the scale provided 
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1 in suesection 11 )la). 

2 (e) If a contract is not entered into, the applicant shall pay the filing fee in installments in 

3 accerdanee with a sehedulo of installments do,·oloped ey tho department, provided that no one installment 

4 may exceed 20% of tho total filing fee provided for in sueseetion (1 ). 

5 (a) The estimated eest ef upgrading an m<isting transmissien substatien may not be ineluded in the 

6 estimated cest of a proposed facility for tho purpose of ealeulating a filing foe. 

7 11) If an application sonsists of a sombination of twe or more faeilities, the filing fee shall .ffi.!a!.fil be 

8 based on the total estimated cost of the eombined faeilities. 

9 16) The applieant is entitled to an accounting of moneys expended and to a refund with interest 

1 O at tho rate of €i% a ~·ear of that portien of tho filing fee not e)(pendod b~· tho department in earrying out 

11 its respensibilities under this chapter. A refund shall .ffi.!a!.fil be made after all administrati,·o and judicial 

12 · remedies ha•,·o been 0)(hausted b~• all parties te the eertifieation proceedings. 

13 1€i) The re,·onues derived from filing fees shall .ffi.!a!.fil be used b•; tho department in eompiling tho 

14 information required for rendering a doeision on a eortificate and for earrying out its and the board's ether 

15 responsieilitios under this eh apter." 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

SeetieA 11. Seetion 76 20 21 €i, MCA, is amended te read: 

"76 20 21 fi. St1,1d•1, o-..al1,1atieA, aAd FepeFt DA pFOposed faoility assistaAoe by ether ageAeies. 11) 

After reeeipt of an ap13lioation, tho department and de13artment of health shall within 90 da•rs notify tho 

ap13lieant in writin€J that: 

(a) the a1313lieation is in eom13lianee and is aoeepted as somplete; or 

(b) the applieatien is net in eom13lianee and list the dofisioneies therein; and u13en. Uaon correctien 

ef these deficieneies and resuemissien ey the a1313lieant, the de13artment and department of health shall 

within ao days netify the a13plieant in writing that the ap13lieatien is in cem13lianee and is aeee13ted as 

complete. 

(2) Upon receipt ef an a13plieatien eom13lying with 76 20 211 through 76 20 21 a, 76 20 21 a, and 

this sestion, tho de13artment shall eemmoneo an intensive stuey ane evaluatien of the 13re13osee faeility and 

its eHeets, eensidering all applieaele oriteria listee in 76 20 301 ane 76 20 603 and the departFAent of 

health shall cemmonse a study te enaele it er tho eeare ef health te issue a deoisien, e13inien, erder, 

cortificatien, er permit as pre·,ieoe in suesoetien 13). The ee13artment and department ef health shall use, 

~na Legislative count:11 
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to tho 0JEteAt they oeAsider applicable, valid aAd useful eicistiAg studies aAd reports submitted by the 

2 applicaAt or compiled by a state or federal ageAC';, 

3 (31 The dopartment of health shall within 1 -,•ear 6 months following the date ef aooept.mce ~ 

4 applioatieA and the board of health or dopartmeAt of health §BQ)l, if applicable, withiA aA additioAal €l ~ 

5 months, issue aAy decisien, opiAion, order, certificatioA, er permit req1:Jired 1:JAder the laws administered by 

6 the departmeAt of health or the board of health a Ad this chapter. The department of health and the board 

7 of health shall determiAe compliaAee with all standards, permit req1:JiremeAts, and implementation plaAs 

8 1:JAder their jurisdictioA for the proposed locatioA or any proposed alternate locatioA in their deeision, 

9 opinion, order, certificatioA, or permit. The decision, opinioA, order, certificatioA, or J:I0rmit, with or without 

1 O eenditions, is eencl1:Jsive on all matters that the deJ:lartmeAt of health and board of health administer, and 

11 any of the eriteria specified in subseetioAs (21 thre1:Jgh (71 of 7!:i 20 eO3 that are a fClaFt of the 

12 determiAations made under the la•,•,s administered by the department of health aAd the board of health. 

13 Although the decision, opinion, order, certification, or permit issued under this subsectioA is eonclusive, 

14 the boars retains authority to mal,e the determinatioA required uAder 76 20 301 (2Hel. The deoision, 

15 OJ:linion, order, certification, or J:1ermit of the department ef health or the board of health satisfies the ro•;im•• 

16 requirements by those ageAcies and shall be 1§. acceptable in lieu of an environmental impact statement 

17 under the MoAtana Environmental Policy Act. A copy of the decision, opinion, order, eertificatieA, or permit 

18 shall be served upon the department aAd the board and shall ae utilized as part of their final site selection 

19 proeess. Prior to the issuanee of a preliminary decision b•r the deJ:lartmeAt of health aAd pursuaAt to rules 

20 adopted by the boars of health, the department of health shall provide an 0J:lp0rtuAity for public review and 

21 GOFmnent. 

22 (4) 'Nithin 22 months ~ fellowing aeeeptaneo of an afClplieation for a faeility as sefined in (al 

23 ans (s) of 76 20 104 (10) ans for a facility as sefined iA (13) and (e) of 7e 20 104 ( 1 Ol whieh is more than 

24 ao miles in len§th, ans ,,,..ithin 1 year for a facility as defined iA 1131 and (el of 7e 20 104 ( 10) which is ao 

25 miles or less in leAgth this ehaater, the department shall mal10 a reJ:lort to the soars which shall that must 

26 eontain the dopartmoAt's studies, evaluations, recornmensations, other pertinent soeumeAts resulting from 

27 its stus1· aAd evaluatioA, and an eAviromneAtal impaet statemeAt er anal'tsis prepared purs1:Jant to the 

28 MoAtaAa EA•tironmontal Pelioy Aet, if any. If the afClplieation is for a eombination of h1lo or more facilities, 

29 the de1:1anment shall rnal1e its report ta the bears ,,..,ithin the greater of the leA!:jths of time provieee for in 

30 this subsection for either of the facilities. 
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(!'i) The departments of transportation; oommeree; fisR, '"'ildlife, and par~s; state lands; revenue; 

2 and publio sorvioo FO§Ulation sRall report to tRe department information relatin§ to tho impaot of tRe 

3 proposed site on eaeR department's area of □ J<pertise. TRe report ma~· inolude opinions as to tRe advisability 

4 of §Fantin§, denyin§, or modifyin§ tRe eertifieate. The department sRall allooate funds obtained from filin§ 

5 fees ts tRe departments mal<in§ reports to reimburse tRem for tRe easts of eempilin§ informatien and 

6 issuin§ the reEJuired report." 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 5. Section 75-20-217, MCA, is amended to read: 

"75-20-217. Voiding an application. An application may be voided by the department following 

notice and an opportunity for hearing for: 

( 1) any material and knowingly false statement in the application or in accompanying statements 

or studies required of the applicant; 

(2) failure to file an application in substantially the form and content required by this chapter and 

the rules adopted tRereunder under this chapter; or 

(3) failure to deposit the filing fee as provided in 75-20-215." 

Seetien 13. Seetion 7!'i 20 21 Q, MC/\, is amended to read: 

"76 20 219. Amendments to a eertifieate. (1) \<Vithin ao days after notiee of an amendment to a 

oertifieate is §iven as set fortR in 7!'i 20 213(1), ineludin§ notioe to all aetive parties to tRe ori§inal 

preeeedin§, tRe department sRall determine wRetRer tRo proposed 0Ran§e in tRo faeility would result in a 

material inorease in any environmental impaot of tRo faoility or a substantial oRan§o in tRe looation of all 

or a portion of tRo faeility as sot fortR in tRe eortifieato. If tRe department determines tRat tRe proposed 

eRan§e would result in a material inorease in any environmental impaot of tRo faoility or a substantial 

oRan§e in tRe loeation of all or a portion of tRe faoility, tRe board sRall Rold a hearin§ in tho same manner 

as a Rearin§ is Reid on an applioation for a oertifieate. After Rearin§, tRo board sRall §Fant, den•r, or modif•r 

tRe amendment witR sueR oonditions as it deems tRat are dooumented as appropriate. 

(2) In those oases 'A'Rere in ,,.,RioR tRe department determines tRat tRo pro13osed oRan§e in tRe 

faeility would not result in a material inerease in any environmental impaet or would not be a substantial 

ehange in the looation of all or a portion of the faoility, the board SRall automatioally §Fant tRe amendment 

either as applied for or upon suoh terms or eonditions as 1.b.fil tRe board eonsidors a13pro13riate unless the 
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department's determination is appealed to the board ,,,.,.ithin 16 days after notiee of the department's 

2 determination is given. 

3 (6l If the department or t\cie board, under subsoetion { 4), determines that a hearing is required 

4 because the proposed change would result in a material increase in any environmental impaot of the facilit~' 

5 or a sui3stantial cAange in the location of all or a portion of tAe facility, tAe applicant Aas the burden of 

6 SH&Wing by clear and convincing eYidenee that tAe amendment should be granted. 

7 (41 If tAO department determines that tAe 13roposed change in the facilit'( ',Yould not result in a 

8 material increase in any erwironmental impact or would not be a s1:1bstantial change in the lociltiofHl.f.---aU 

9 or a 13ortion of the faeilit'( and a hearing is required beea1:1se tAe department's determination is appealed to 

10 tAe board as proY1dod in s1:1bsection (2), the a1313ellant has the b1:1rden of sho•,...,ing by clear and eonYincing 

11 e,.<idence that the 13roposed change in the faeility wo1:1ld res1:1lt in a material inerease in any environmental 

1 2 impaet sf tAe faciliW er a s1:1bstantial change in the loeation of all or a 13ertion of the faeility as set fortA in 

1 3 the eertificate. 

14 (6) If an amendment is r0Ej1:1ired to a eertifieate whieh is req1:1ired that wo1:1ld affeet, amend, alter 

15 er medify a deeision, 013inion, order, eertification, or permit issued by tho do13artmont sf AealtA er i3oarcJ of 

16 Aealth, s1:1eh ~ amendment m1:1st be prooossed 1:1nder the applicable stat1:1tes administered by the 

17 department of health er board of health." 

18 

19 Section 6. Section 75-20-220, MCA, is amended to read: 

20 "75-20-220. Hearing examiner -- restrictions -- duties. (1 l If tho board appoints a hearing examiner 

21 to conduct any certification proceedings under this chapter, the hearing examiner may not be a member 

22 of the board, an employee of the department, or a member or employee of the department of health or 

23 board of health. A hearing examiner, if any, SBall must be appointed by the board within 20 days after the 

24 department's report has been filed with the board. If a hearing is held before the board of health or the 

25 department of health, the board and the board of health or the department of health shall mutually agree 

26 on the appointment of a hearing examiner to preside at both hearings. 

27 (2) A prehearing conference SBall must be held following notice within eG ~ 45 days after the 

28 department's report has been filed with the board. 

29 (3) The prehearing conference slclaU must be organized and supervised by the hearing examiner. 

30 (4) The prehearing conference slclaU must be directed toward a determination of the issues 
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presented by the application, the department's report, and an identification of the witnesses and 

2 documentary exhibits to be presented by the active parties who intend to participate in the hearing. 

3 (5) The hearing examiner shall require the active parties to submit, in writing, and serve upon the 

4 other active parties, all direct testimony which they propose and any studies, investigations, reports, or 

5 other exhibits that any active party wishes the board to consider. These written exhibits and any 

6 documents that the board itself wishes to use or rely on SRall must be submitted and served in like manner, 

7 at least 20 days prior to the date set for the hearing. For good cause shown, the hearing examiner may 

8 allow the introduction of new evidence at any time. 

9 (6) The hearing examiner shall allow discoveryL which SRall must be completed before the 

10 commencement of the hearing, upon good cause shown and under s.;el=I other conditions as the hearing 

11 examiner shall prescribe. 

1 2 (7) Public witnesses and other interested public parties may appear and present oral testimony at 

13 the hearing or submit written testimony to the hearing examiner at the time of their appearance. These 

14 witnesses are subject to cross-examination. 

15 (8) The hearing examiner shall issue a prehearing order specifying the issues of fact and of law, 

16 identifying the witnesses of the active parties, naming the public witnesses and other interested parties who 

17 have submitted written testimony in lieu of appearance, outlining the order in which the hearing SRall must 

18 proceed, setting forth those section 75-20-301 criteria as to which no issue of fact or law has been raised 

19 Wffi!ffi that are to be conclusively presumed and are not subject to further proof except for good cause 

20 shown, and any other special rules to expedite the hearing which the hearing examiner shall adopt with the 

21 approval of the board. 

22 (9) At the conclusion of the hearing, the hearing examiner shall declare the hearing closed and 

23 shall, within eG ~ 45 days of that date, prepare and submit to the board and in the case of a conjunctive 

24 hearing, within 00 4-& 60 days to the board and the board of health or department of health proposed 

25 findings of fact, conclusions of law, and a recommended decision. 

26 ( 10) The hearing examiner appointed to conduct a certification proceeding under this chapter shall 

27 insure that the time of the proceeding, from the date the department's report is filed with the board until 

28 the recommended report and order of the examiner is filed with the board, does not exceed Q ~~calendar 

29 months unless extended by the board for good cause. 

30 (11) The board or hearing examiner may waive all or a portion of the procedures set forth in 
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subsections (2) through (8) of this seetion to expedite the hearing for a facility when the department has 

2 recommended approval of a facility and no objections have been filed." 

3 

4 Section 7. Section 75-20-221, MCA, is amended to read: 

5 "75-20-221. Parties to certification proceeding•· waiver•· statement of intent to participate. (1) 

6 The parties to a certification proceeding or to a proceeding involving the issuance of a decision, opinion, 

7 order, certification, or permit by the board of health under this chapter may include as active parties: 

8 (a) the applicant; 

9 (b) each 13olitieal eAtity, unit of local government, and government agency, including the 

10 department of health, entitled to receive service of a copy of the application under 75-20-211 ~; aRe 

11 (e) any 13erson entitled to reeei'>'e serviee of a eo13y of the a1313lioation 1c1nder 76 20 211 (6); 

12 (d) any non13rofit organization formed in whole or in 13art to 13romote eonservation or natural beauty; 

13 to 13roteet the en¥ironment, 13ersonal health, or other siologieal '>'al1c1es; to 13roser>;e historieal sites; to 

14 13romote eons1c1mer interests; to rewesent eommereial and ind1c1strial gro1c1ps; or to 13romote the order','f 

15 de,;elo13ment of the areas in whieh the #aeility is to se leeated; 

16 (C) ANY PERSON ENTITLED TO RECEIVE SERVICE OF A COPY OF THE APPLICATION UNDER 

17 75-20-211 (5); 

18 (D) ANY NONPROFIT ORGANIZATION FORMED IN WHOLE OR IN PART TO PROMOTE 

19 CONSERVATION OR NATURAL BEAUTY; TO PROTECT THE ENVIRONMENT, PERSONAL HEALTH, OR 

20 OTHER BIOLOGICAL VALUES; TO PRESERVE HISTORICAL SITES; TO PROMOTE CONSUMER INTERESTS; 

21 TO REPRESENT COMMERCIAL AND INDUSTRIAL GROUPS; OR TO PROMOTE THE ORDERLY 

22 DEVELOPMENT OF THE AREAS IN WHICH THE FACILITY IS TO BE LOCATED; 

23 ~ any other interested person who establishes an interest in the proceeding. 

24 (2) The department shall be ]§_ an active party in any certification proceeding in which the 

25 department recommends denial of all or a portion of a facility. 

26 (:3) The parties ta a eertifieatien 13roeeeding may also inel1c1Ele, as 131c1blie 13arties, an1· Mentana eitizen 

27 ans any 13arty reforred ta in (13), (el, (d), er (e) of s1c113seetion (1 ). 

28 (3) THE PARTIES TO A CERTIFICATION PROCEEDING MAY ALSO INCLUDE. AS PUBLIC PARTIES, 

29 ANY MONTANA CITIZEN AND ANY PARTY REFERRED TO IN SUBSECTIONS 11)(Bl THROUGH 11)1E). 

30 f4l-ffil..1l. Any party waives the right to be a party if the party does not participate in the hearing 

~na Ler,lstatlve counc/1 
· 15 · SB 366 



54th Legislature SB0366.02 

2 

3 

4 

5 

6 

7 

8 

9 

10 

before the board or the board of health. 

¼ltllifil Each unit of local government entitled to receive service of a copy of the application lcffieef 

76 20 211 (3) shall file with the board a statement showing whether the unit of local government intends 

to participate in the certification proceeding. If the uAit ef leoal §OVOFAFAeAt Eloes Aot iAteAEl to J3artieiJ3ate, 

it shall list in this statomeAt its roaseAs for failing to Elo so. This stateFAeAt of iAteAt shall be J;Jublisheet 

be10re tho weoeeEliAg begiAs iA a AOWSJ;JaJ;Jer of §eAeral oiroulatioA withiA tho jurisElietioA of tho aJ;JJ;Jlieable 

unit of I seal governFAent." 

Seetien Hi. SeetioA 76 20 222, MCA, is aFAeAEleEl to reaet: 

"76 2Q 222. ReeerEI of kearing preeeElure rules of e•;idenee burden of proef. (1) Any stueties, 

11 iAvestigatioAs, reports, or other EloeuFAeAtary e~·iEleAee, iAelueliAg those J;JFeJ;Jareet by the cJeJ;JartmeAt, whieh 

12 any J;Jarty •1,•ishes the baaret ta oonsider or whieh the board itself expeets to utilize J:!§Q or rel;' UJ:JOA shall 

13 ~ be made a J;Jart of the reeorEl. 

14 (2) A reeord shall ~ be made of the heariAg aAd of all testimoAy talrnA. 

15 (3) IA a eertifioatiOA J:lFOSeediAg held lclnder this ohaJ3ter, the aJ3J3iioaAt has the blclrden of showiA§ 

16 by olear aAd 00A•1ineing evidenoe that the aJ;JJ;Jlieatisn should be graAted and that the miteria of 76 20 301 

17 are FAet. 

18 (4) All proeeedings uncJer this ohaJ;Jter are governed by the prooedures set forth in this ohaJ;Jter, the 

19 J:Jroeeetural rules adoJ;JtoEl by the boaret, and the Montana Rlclles of EviEleAoe unless aAe or FAore Flclles of 

20 e.,.iElenee are wai.,.eEl by the hearing exaFAiAer UJ:JOA a showing of !IDOEl oause by one or FAare of the J;Jarties 

21 to the hearin§. ~lo other rules of preoedure or e•,iEleAoe shall aJ;JJ;JIY exoeJ;Jt that the oantesteEl ease 

22 J:Jreoedures ef the MeAtana AElFAiAistrative ProoeElure Aet shall aJ;JJ:JIY if net in ooAfliet with the J:JFSoeElures 

23 set forth in this ohapter er the f!FOSedural rules adopted by the beard." 

24 

25 Seetien 17. Sostian 76 20 226, MCA, is aFAeAded ta read: 

26 

27 

28 

29 

30 

"76 2Q 226. Certifieate renewal applieatien eentents filing foe. (1) An;' eertifisate helder for 

a faeilit;' as Elefineet in 76 20 104(10)(a)(i) FAay OJ:JJ:JIY for renewal ef a oertifioate f!Fior to the oertifieate 

lapsin§. 

12) AA apJ;JlieaAt for a reAewal of a eertifieate shall file with the def!artFAeAt aAEl Elef!artFAeAt of 

health a joint af!plieatioA iA sueh !ill! forFA as !hfil the board rei:iuires by rule. 
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(3) AA applioatioA fer reAewal of a oertifioa,e FAust iAclude updated iA/orFAatioA OA tho FAatters 

listed iA 7e 20 211 (1 )(a) that have ohaAged siAee the origiAal applicatioA aAd sueh other iAlorFAatioA as the 

board requires b•t rule for certifiaation. The matters listed in 719 20 211 { 1 ){al{iv) ( 1 l (alji'.il and ( 1 ){a)(v) 

11 )(a)li~·I for the alternate loeatioAs FAust ee updated oAly if the soars deterFAiAos that withiA the certifies 

locatioA sigAifieaAt chaAges haYo occurred to ,...,arraAt a re•,io•,¥ of alternate locatioAs. 

{4) AA applicatioA filed uAser subsection (1) must compl•t with the proYisioAs of 76 20 211 (3) 

through (e) aAs (4). 

(el EHeopt as Jc)ro•,kled iA this susseetioA, tAe aJc)Jc)lieaAt stciall Jc)ay a filing foe to the department in 

aecordanee with 76 20 21 e (2). The fee is iA additioA to any Jc)revious filin!'J fee paid for wocessing the 

original application for a oertificate puFSuant to 7e 20 216. The fee may not exeees the followin!'J scale: 

(al 0.12§% of any estiFAates cost up to $300 million; plus 

(e) 0.063% of any estiFAatcd cost over $300 FAillioA." 

14 Sestion 18. Section 7e 20 226, MG/\, is amended to read: 

15 "7a 2G 226. Renewal st1a1dy. {1) Upon reocipt of a ooFAploted applieation for renewal of a 

16 certificate, the department sl'1all evaluate tho updated inlorFAation anel an•, si!'}nifieaAt ol:ianges in need, 

17 alternatives, tccl:inology, easclino cnvironFAont, aAEI tl'1c on>riroAmoAtal impaets of a facilit'( t1'1at 1'1aYc talrnn 

18 place sinee tl'1e ori!'}inal study performed iA !'}ranting the certificate, consideriA!'J tl'1e applicable criteria listed 

19 in 7a 20 301 ans 719 20 1903 ans the ori§inal board findiA§S aAd oonifieatc conditions. 

20 (2) The separtmcnt of healtl'1 anel tl'1o board of health, witl'1in 10 moAths of ae0013tanee of a 

21 oomplete rene.,.,·al apJ')lieation, shall eomJ')lete the statutory duties estal:Jlished in 7e 20 21 e(31. A eoJ')y of 

22 any soeision, oJ')iAioA, order, sertifisation, or permit FAust be served on the deJ3artmcnt ans tho soars and 

23 must l:Je uses as J')art of their deeisionFAakin§ prooess. 

24 (,!) Within 12 months lollo,•.in§ aoecptanse of a oomJ')lete BJ'lJ')lieation for renewal of a eertificate, 

25 the department shall make a report to tho boars. This report FAust eontain tho scpaHFAent's studies, 

26 evaluations, reooR1R1enaations, and other pertinent dosuments resultiA!'J froFA its study and e•,aluation ans 

2 7 an up sates environmental impact state FA Ont or analysis pursuaAt to tho Montana Environmental Polisy /\et. 

28 The department's report FAUSt be dirested to tl'1c EjUestion of 1,vhothor the ori§inal board findin§s ans 

29 eonelitions ha·,e beeA or need to ee altcres as a result of any si§nifioant el:ianges in noes, alternati>ros, 

30 toehAolo§<y', baseline environment, or environmental iFApaet sinoe issuanec of the certifisate, eonsiserin§ 
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the applieasle eriteria listed iA 76 20 301 aAd 76 20 603. 

2 (4) The departmeAts of traAspertatieA; eemmeree; fish, .,,,.ildlife, a Ad parks; state la Ads; re·reAue; 

3 aAd puslis service regulatioA shall report to the departmeAt iAformatioR relatiRg to the impaet of the 

4 proposed site OR eaeh departmeRt's area of respoRsisility. The report mav iRelude opiRions as to the 

5 advisasility of reAewing the certificate. The departmeRt shall allocate fuAds ostaiRed from filiAg fees to the 

6 departments makiRg reports to reimsurse them for the cost of cempiliRg iRformatieR aRd issuiRg the 

7 re[juired reports." 

8 

9 SeetieR 19. SeetioR 76 20 227, MCA, is ameAded to read: 

10 "76 20 227. Certifieate reRewal heariR!J deeisieR. (1) The seard shall fellow the previsions of 

11 7§ 20 21 B threugh 7§ 20 222 in mal(ing decisions en certificate renewals. 

12 (2) Within eO davs after susmissioR of the reeommended decision sv the hearing eiwminer, the 

13 board shall make complete findings, issue an epinien, and render a decision upon the record, either grantiRg 

14 er deRViRg the reRewal applieatioR or reRewiR§ the certifieate with sueh ehaRges iR the terms aRd 

15 conditions as the board considers appropriate. 

16 (3) The board ma.,. Rot reRe·,v a certificate either as preposed b·r the applieaRt or as modified s~· 

17 the board uAless it finds aRd determines the eriteria iR 7§ 20 301 aRd 7s 20 603, consideriRg aAy 

18 sigRificant chaRges iR Reed, altemati·,es, techRology, baseliRe eRvireRmeRt, aRd eRviroRmeRtal impact." 

19 

20 Section 8. Section 75-20-301, MCA, is amended to read: 

21 "75-20-301. Decision of board -- findings necessary for certification. ( 1) Within 60 days after 

22 submission of the recommended decision by the hearing examiner, the board shall make complete findings, 

23 issue an opinion, and render a decision upon the record, either granting or denying the application as filed 

24 or granting it upon Stiel=t terms, conditions, or modifications of the construction, operation, or maintenance 

25 of the facility as the board considers appropriate. 

26 (2) The board may not grant a certificate either as proposed b·r the applicaRt or as modified 13y the 

27 ~ unless it shall fiRd aRd determine finds and determines: 

28 (a) tAe basis ef the need for the faeility; THE BASIS OF THE NEED FOR THE FACILITY· 

29 {b}.tfil the nature of the probable environmental impact; 

30 (e) that the faeility miAimi2'CS ad·,erse eR·,•iroRmeRtal impaet, eoRsidering tAe state of available 
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technology ans the nature ans econoF11ics of the vmious alternatives; 

2 (al eaeh of the criteria listea in 7e 20 eOa; 

3 (C) THAT THE FACILITY MINIMIZES ADVERSE ENVIRONMENTAL IMPACT, CONSIDERING THE 

4 STATE OF AVAILABLE TECHNOLOGY AND THE NATURE AND ECONOMICS OF THE VARIOUS 

5 ALTERNATIVES; 

6 (D) EACH OF THE CRITERIA LISTED IN 75-20-503; 

7 fetfltlill in the case of an electric, gas, or liquid transmission line or aqueduct: 

8 (i) what part, if any, of the line or aqueduct shall be i§. located underground; 

9 (ii) that the facility is consistent with regional plans for expansion of the appropriate grid of the 

10 utility systems serving the state and interconnected utility systems; and 

11 (iii) that the facility will serve the interests of utility system economy and reliability; 

12 f-f+f:fil:l£J_ that the location of the facility as proposed conforms to applicable state ans looal ~ND 

13 LOCAL laws and regulations issues therouneler, eiwept that the boars ma•r rnfuse to apply any local law 

14 or regulation if it fines that, as applieel to the proposeel facility, the law or regulation is unreasonabl•r 

15 restrictive in view of the eiEisting technolo§y, of factors of cost OF econofllics, or of the nooas of 

16 consumers, whether looatoel insiele or outsiele of the airectly affeotea §evernment subelivisiens , EXCEPT 

17 THAT THE BOARD MAY REFUSE TO APPLY ANY LOCAL LAW OR REGULATION IF IT FINDS THAT, AS 

18 APPLIED TO THE PROPOSED FACILITY. THE LAW OR REGULATION IS UNREASONABLY RESTRICTIVE IN 

19 VIEW OF THE EXISTING TECHNOLOGY, OF FACTORS OF COST OR ECONOMICS, OR OF THE NEEDS OF 

20 CONSUMERS, WHETHER LOCATED INSIDE OR OUTSIDE OF THE DIRECTLY AFFECTED GOVERNMENT 

21 SUBDIVISIONS; afi€i 

22 (g) that the facility will sor>10 tho public interest, convenience, ans necessity; 

23 (G) THAT THE FACILITY WILL SERVE THE PUBLIC INTEREST, CONVENIENCE, AND NECESSITY: 

24 ~ that the department of health or board of health Aa-lfe has issued a decision, opinion, 

25 order, certification, or permit as required by 75-20-216(3)-;-aflfi 

26 (i) that the use of public lanels for location of tho faoilit~' was evaluates ans publie lanes ,,,..ere 

27 selected whenever their use is as ooonoFAically practicable as the use of private lands anel compatible with 

28 tho onvironFAental criteria listeel in 7a 20 eOa. 

29 (a) In aeterFAinin§ that the facility will ser\'O the public interest, convenience, ans necessity unaor 

30 subsection (2)(§) of this section, the 13oard shall consiaer: 
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(al the items listed in sul3seetions (2l(al and (21(13} of this seetion; 

2 (13} the 13enefits to the applieant and the state resultin§ fren1 the proposed faeility; 

3 (cl the effects of the econen1ia aeti',it~· resultin§ fron1 the proposed faeility; 

4 (d} the effeets of the proposed faeilit•r on the pul31ic health, welfare, and safety; 

5 (el any other faotors that it eonsi1fors relevant. 

6 (41 Considerations of need, publie need, or publio oonvanionee and neeessit~• and den1onstration 

7 thereof by tho applieant shall apply only to utility faoilities; AND 

8 (I) THAT THE USE OF PUBLIC LANDS FOR LOCATION OF THE FACILITY WAS EVALUATED AND 

9 PUBLIC LANDS WERE SELECTED WHENEVER THEIR USE IS AS ECONOMICALLY PRACTICABLE AS THE 

10 USE OF PRIVATE LANDS AND COMPATIBLE WITH THE ENVIRONMENTAL CRITERIA LISTED IN 

11 75-20-503. 

12 13) IN DETERMINING THAT THE FACILITY WILL SERVE THE PUBLIC INTEREST, CONVENIENCE, 

13 AND NECESSITY UNDER SUBSECTION (2)(G). THE BOARD SHALL CONSIDER: 

14 IA) THE ITEMS LISTED IN SUBSECTIONS (2)(A) AND (2)(B); 

15 (B) THE BENEFITS TO THE APPLICANT AND THE STATE RESULTING FROM THE PROPOSED 

16 FACILITY; 

17 (C) THE EFFECTS OF THE ECONOMIC ACTIVITY RESULTING FROM THE PROPOSED FACILITY; 

18 (D) THE EFFECTS OF THE PROPOSED FACILITY ON THE PUBLIC HEALTH, WELFARE. AND 

19 SAFETY; 

20 (E) ANY OTHER FACTORS THAT IT CONSIDERS RELEVANT. 

21 (4! CONSIDERATIONS OF NEED, PUBLIC NEED. OR PUBLIC CONVENIENCE AND NECESSITY AND 

22 DEMONSTRATION THEREOF BY THE APPLICANT APPLY ONLY TO UTILITY FACILITIES DESCRIBED IN 

23 75-20-104(10l(A)(I), (10l(Bl. (10l(Cl. AND 110)(0!." 

24 

25 Section 9. Section 75-20-303, MCA, is amended to read: 

26 "75-20-303. Opinion issued with decision -- contents. ( 1) In rendering a decision on an application 

27 for a certificate, the board shall issue an opinion stating its reasons for the action taken. 

28 (2) If the board has found that any regional or local law or regulation Wfliel'I that would be 

29 otherwise applicable is unreasonably restrictive pursuant to 7e 20 :301 (2llfl, it shall state in its opinion the 

30 reasons therefor that it is unreasonably restrictive. 
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(3) Any certificate issued by the board sliaU must include the following: 

(a) an environmental evaluation statement related to the facility being certified. The statement sliaU 

must include but not be limited to analysis of the following information: 

Ii) the environmental impact of the proposed facility; and 

(ii) any adverse environmental effects which cannot be avoided by issuance of the certificate; 

{iii) f)rebleFAs aRd objeetioRs raised by other federal aRd state a§eReies ami iRterested greuf)s; aRd 

{i•;) alternatives to the fJFOflOSed faeility; 

(b) a plan for monitoring environmental effects of the proposed facility; 

le) a plan for monitoring the certified facility site between the time of certification and completion 

of construction; 

(d) a time limit as provided in subsection (4); and 

(e) a statement signed by the applicant showing agreement to comply with the requirements of this 

chapter and the conditions of the certificate. 

(4) (a) The board shall issue as part of the certificate the following time limits: 

(i) For a facility as defined in (bl or (el of 75-20-104( 10)(b) or ( 1 O)(c) that is more than 30 miles 

in length, construction must be completed within 10 years. 

(ii) For a facility as defined in AA-e4 75-20-104( 1 O)_{QJ_ that is 30 miles or less in length, construction 

must be completed within 5 years. 

(iii) For a facility as defined in~ 75-20-104( 1 O)i@l., construction must begin within 6 years and 

continue with due diligence in accordance with preliminary construction plans established in the certificate. 

(b) Unless extended or renewed iR aeeordaReo •vith subsoetioR (4)(el or 76 20 226 through 

7e 20 227, a certificate lapses and is void if the facility is not constructed or if construction of the facility 

is not commenced within the time limits provided in this section. 

(c) The time limit may be extended for a reasonable period upon a showing by the applicant to the 

board that a good faith effort is being undertaken to complete construction under subsections (4) la) Ii) and 

(4)(a)(ii) or to begin construction under subsection (4)(a)(iii). Under this subsection, a good faith effort 

includes the process of acquiring any necessary state or federal permit or certificate for the facility and the 

process of judicial review of any ~ permit or certificate. 

(6) The flrovisioRs ef subseetieR (4 l Oflflly to aRy faeility for whieh a eertifieate has Rot bee A issued 

er for whieh eeRstruotioR is yet te be eeFAFAOReeEi." 
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SeetiOA 22. SectiOA 7!i 20 :304, MCA, is aA1eAded to read: 

"76 20 304. Wai¥er of pro¥isioAs of eertifieatioA proeeediR!IS, ( 1) The 19oard A1ay wai11e eoA113liaAee 

with any of tho 13ro11isiOAS of 7!i 20 216 thFOU!Jh 7!i 20 222, 7!i 20 !i01, aAd this 13art if the a1313lioaAt 

A1akes a clear and convincing showing to the 19oard at a 13ul9Iic hearing that an iA1A1ediate, urgent need for 

a facility eiEists and that the a1313lieant did not ha11e lrnowled!Je that the need for the faeility eiEistod 

s1c1ffieiently in ad11anee to folly eom13ly ,,.,,ith the 13ro11isions of 7!i 20 216 thro1c1gh 7!i 20 222, 7!i 20 !i01, 

and this 13art. 

(2) The soard A1ay wai•,e com13liance with an•, of the 13ro11isions of this cha13ter u13on recei13t of 

notice 19y a 13erson s1c1sjoet to this cha13ter that a facility or associated facility has seen daA1aged or 

destroyed as a res1c1lt of fire, flood, or other natural disaster or as the res1c1lt of ins1c1rreetion, war, or other 

ci11il disorder and there exists an immediate need for eonstr1c1ction of a new facility or associated faeility or 

the relooation of a 13re11io1c1sly ei<isting facility or associated facility in order to 13roA1oto tho puslic welfare. 

(:3) The soard shall waive com13liance with the requirements of sul9seotions (2)(c), (3)(s), and falls) 

of 7!i 20 :301 and the requireA1ents of s1c119seetions (l)(a)(iv) and (II) of 7!i 20 211, 7!i 20 216(:3), and 

7!i 20 :303I3)(a)(iv) relating to consideration of alternative sites if the applicant A1al<es a clear and 

con11incing showing to the soard at a 13ul9Iie hearin!J that: 

(a) a 13ro13osed facility 'A'ill 19e constructed in a ce1c1nty where a single eA113leyer within the county 

has 13erA1anently cmtailed or ceased operations eausing a loss of 2!i0 or A10ro 13orA1anent joss ,,.•ithin 2 

years at the eA113lo·ter' s operations within the 13receding 10 year 13eriod; 

(13) the eounty and m1c1niei13al go·~erning 19edies in whose j1c1risdiotien the facility is pre13osed to 19e 

locates s1c11313ort B'f resolutioA s1c1eh a wai\•er; 

(c) the 13ro13osed facility will 19e coAstrueted within a 1 !i mile radi1c1s of the operations that have 

eeased or seen c1Jrtailed; and 

(d) tho 13ro13osed facility will have a eeneficial effect on the econoA1·,• of the county in which the 

facility is 13roposed to 19e looated. 

(4) The ·,vaiver 13ro11ided for in sul9seetien (3) ap13lies only to 13erA1anent jol9 losses 19·r a siAgle 

em13loyer. The waiver provided for in sul9section (3) does not 013131',' to joss of a toA113oraPf or seasonal 

nature, ineluaing but not limited to construction jobs or joe losses d1Jrin!I laser dis13utes. 

(!i) The wai·,•er 13ro,•ided for in s1Jbsection (:3) does not ap13ly to consideration of alternatives or 

A1iniA1UA1 ad11erse environA1ental iA113act for a facility defined in suesections ( 10)(13), (e), (d), or le) of 
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76 20 104, for an assoeiated faeilit>; defines in 76 20 104 (3), er fer any pertien et er proeess In a faeiliw, 

defines in subseotien (1 0)(al of 76 20 104 to the eHtent that the prooess er portion of the faoility is not 

subjeot to a permit issued by the department of health or beard of health. 

~ The applioant shall pay all eHpenses requires to preoess and conduet a hearing on a waiver 

request under subseetien (31. 1-iowover, any pa.,.ments mase under this subsection shall must be credited 

toward tt:le fee paid unser 76 20 21 !i to the eJ<tent the data er evisence presented at the hearing or the 

decision of the board under subsection (3) this section can be used in mal<ing a certification deoision under 

this chapter. 

(71 The boars may grant only one waiver under subsections (3) ans (4) fer each permanent loss 

of joss as sefined in subsoetior1 (3)(a)." 

Scotian 23. Section 76 20 402, MCA, is amended to reas: 

"76 20 402. Monito,ing. The boars, the department, the eloi:,artment of health, anel the board of 

health shall FAonitor the operations of all cortificated facilities for assuring to ensure continuing soFApliance 

,,vith this chapter anEi certificates issueEi hereunEior unEier this ehaetor anEi for siscovering to siseover anEi 

preventinp ere1,ent neneemi:,lianeo with this sh apter anEi the eertificates. The applioant shall pay all 

eJ<pensos related ts tho monitoring plan established in sueseetion I3)(bl or (3)(e) of 7a 20 303 to the extent 

feseral funds a,•ailaele for the faoilit'(, as eleterFAined B'( the separtment of t:lealth, !:lave not seen PFO'l'ided 

for sueh purposes." 

Scotian 24. Seetion 7§ 20 403, MCA, is aFAended to read: 

"76 20 403. Re•.,ooation or suspension of oertifioate. Following notiee and an opportunity for a 

hearing, a oertifieate may tie re•,oked er susi:,ended tiv the tieard: 

(11 for any material false stateFAent in tl:le applieation or in aesompanying statements or stuelies 

required of the applieant if a true staten1ent ,,..-eulEi ha110 11,•arranted the board's refusal to grant a eertifioato; 

(2) for failure to maintain safety standarss or to eemply with the terms or eonditions of tl:le 

eertificate; or 

(a) for violatien ef anv i:,re't'isien of tl:lis el:lapter, the rules iss1,1ed tl:lereunder, or orders of tl:le board 

or department." 
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Seetien 26. Section 7e 20 10e, MCA, is aFReneee to reae: 

2 "76 2Q 1Q6. J1:1eieial re•,iew ef heard~- heard ef health, and department of health deeisiens. 

3 ( 1) Anv active party as defines in 76 20 221 a~rnrie•,ee by the final eecision of the bears en an application 

4 for a certifieate FRay ebtain j1:1eicial review ef that eecisien bv the filing ef a petitien in a state eistriet ea1:1rt 

5 ef eeFRpetent j1:1riseiction. 

6 (2) The j1:1eieial re•riew preeee1:1re shall be the saFRe as that fer centestee cases 1:1neer the Montana 

7 AdFRinistrative Proceeme Act. 

8 (3) When the bears of health or departrnent ef health cene1cJcts hearings p1:1rs1:1ant to 7e 20 21 e(3) 

9 and 7e 20 218 anel the applieant is grantee a perFRit or eertifieatien, with er withe1:1t eenelitions, p1:1rs1:1ant 

10 to the laws adFRinistereel by the eepartrnent ef health anel the eearel of health anel this ehapter, the eleeisien 

11 rnay only be appeal eel in eonj1:1netion 1,vith the final eleeision of the boarel as previeeel in s1:1bseetiens ( 1 l anel 

12 (2). If a permit er certification is denied by the elepartrnent of health er the boarel of health, the applieant 

13 fflaV+ 

14 (a) appeal the eenial 1:1neler the appellate review proeeel1:1res prevideel in the laws aelFRinistereel by 

15 the elepartrnent sf health and the beard of health; er 

16 (b) reserve the right te appeal the elenial by the elepartrnent of health er the bearel of health 1:1ntil 

17 after the boars has iss1:1ee a final decision. 

18 (1) ill ~lathin!! in this I.!:tl§. seetian rnay !:!fil be aonstr1:1eel to pro"1ibit the boarel frorn holeling a 

19 hearing as herein provideel in this section on all FRatters that are not the s1:1bjeet of a paneling appeal by the 

20 applicant 1:1neler s1cJbseetion (3)(a) f:1l@±." 

21 

22 Seetien 26. Seetion 7e 20 407, MCA, is arnenelee to read: 

23 "76 2Q 1Q7. J1:1risdietien ef ee1:1rts restrieted. Except as expressly set forth in 7e 20 101, 

24 7!i 20 406, anel 7e 20 408, ne a eomt ef this state has sees not have j1:1riselietion to hear or eletermine any 

25 iss1:1O, ease, or contreYersy eoneorning an•t matter w"1ie"1 !.!J.fil was or eo1:1lel have been eleterFRineel in a 

26 proceeeling before the boars 1:1neer this chapter or to stop or elelay t"1o e0nstr1:1otion, operation, or 

27 FRaintenance of a faeilit1/, 011cept to enforeo cornplianee with tAis shapter or the pro·,isions of a certificate 

28 iss1cJeel here1:1neler p1:1rs1:1ant ts 7e 20 401 anel 7e 20 10f:i er 7e 20 108." 

29 

30 Seetion 27. Seetion 7f:i 20 408, MCA, is arneneleel to read: 

~na Leotslattve council 
- 24 - SB 366 



54th Legislature S80366.02 

"76 20 408. Penalties fer ¼1ielatieA ef ahapter eir;il aotieA by atterne•; !J8Aeral. (1) (a) Whoo•,'er 

2 A person who OOFAFAonses to eonstruct or 013erate a lacilil~' without first oetaining a certifisate required 

3 under 7e 20 201 or a waiver thereof under 76 20 :304(2) or without ha11ing first ~ oetained a 

4 certificate, construsts, 013erates, or FAaintains a faeili.y other than in 00FR13liance with the sertifieate or 

5 11ielates any ether provision of this ehapter or any rule or order adopted thereunder 1c1nder this ehapter or 

6 knowingl't' subFAits false inforFAation in any re13ort, 10 •rear plan, or a13plieatien required by this ehapter er 

7 rule er order adopted thereunder under this chapter or causes any of the aforoFAentioned aets ta eecur is 

8 liaele for a eivil penalty ef net FA0FO than $10,000 fer eaeh vielatien. 

9 (13i eaeh day ef a eentinuing violation eenstitutes a separate alfense. 

1 O (cl The penalty is reca ,eraela in a civil suit brought 13y the atterney general on behalf af the state 

11 in the distrist seurt af the first judicial distrist af Montana. 

12 (2i VVheever knowir:gly and willfully vielates sueseetien (1l shall ea fined net FAore than $10,000 

13 fer each vielatien er iFRprisened fer net FAere than 1 year, er 130th. each day et a sentinuing vielation 

14 constitutes a s013arate effense. 

15 (3l J1J: In additian to any penalty provided in suesestion (1 i er (2l, whenever the departFAent 

16 deterFAines that a 13ersen is ,,iolating or is aBeut ta vielate any ef the pro¥isians of this sestien, it R1ay refer 

17 the FAatter ta the attemey §eneral who may Brin§ a si•,il aetian en 13ehalf of the state in the district seurt 

18 of tho first judicial distriet of Mentana far injunctive or ether apprepriate relief a!jainst tho ·riolatien and to 

19 enforeo this chapter or a sortifieato issued hereunder under this ahapter. lJpen a pro13er shewin€J, a 

20 perFAanent er proliRlinary injunetien er toFAporary restrainin§ ardor shall Be §ranted withaut send. 

21 (q I T"1o depanrnent sicwll also enforee t"1is e"1apter and erin§ le§al actions to aeesFAplis"1 the 

22 enfereeR1ent throu§h its ewn le!jal eeunsel. 

23 (el @ All fines and penalties eolleeted s"1all FAust be deposited in t"1e state spoeial revenue fund 

24 for t"1e use et tho dopartFAont in adR1inisterin€J t"1is ehapter." 

25 

26 Seation 28. Sostien 8e 1 e 107, MCA, is aR1endea to read: 

27 "86 16 107. EiEemptioAs.(1)Thepro•,isiansof86 Hi 108threu§h86 lii 110,Be le 209throu§h 

28 Be 1 e 21 s, Be 1 e 30e, Be 1 e 401, Be 1 e e02, and Be 1 e 603 do net a13131.,, ta: 

29 (a) daFAs suBjeet ta a i;,errnit issued pursuant ta 82 q a3e fer the poried aurin§ whis"1 the daFA is 

30 suBjeet ta the perR1it; 
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(b) federal daffls anEl reser~·oirs; 

2 (el Elaffls anEl reservoirs lieenseEl and s1:Jbjeet to inspeetion b~· tAo federal ener!jy F0!J1:Jlatery 

3 GOfflfflission; or 

4 (El) Elaffls tAat are req1:JireEl to obtain a eertifieate of envirenfflental eefflpatibility anEl p1:Jblie neeEl 

5 p1:JFsuant to 7!i 20 201 fer tAe perieEl d1:Jrin!l wt:lieA tt:le Elaffl is subjeet to tAe eertifieate. 

6 (2) TAe pre~•isiens of Be 1 e 108 tAFOl:l!JA Be 1 e 110, Be 1 e 200 tAFOl:J!lA Be 1 e 21 e, Be 1 e 101, 

7 Be 1 e e02, anEl Be 1 e e0:3 de net apply to nonfeEleral daffls and reservoirs leeateEl en federal lanEls if ttcie•t 

8 are s1:Jbjeet to a Elaffl safet>t re•1iew by a feEleral a§eney. 

9 (:3! TAe previsions of Be 1 e :306 Ela net apply to daffls anEl reservoirs at a national priority list site 

1 O as ElefineEl by tAe federal Cefflpret:lensive Envirenfflental Response, Cofflpensation, anEl Liability Aet of 1080 

11 (CERCLA), Publie Law Oe 610." 

12 

13 NEW SECTION. SECTION 10. REPORTS. THE DEPARTMENT OF NATURAL RESOURCES AND 

14 CONSERVATION SHALL PREPARE AND PRESENT A REPORT TO THE 55TH LEGISLATURE WITH 

15 RECOMMENDATIONS FOR IMPROVING AND MODERNIZING THE MONTANA MAJOR FACILITY SITING 

16 ACT. THE DEPARTMENT SHALL CONVENE A STATE DIALOGUE TO DEVELOP THE REPORT AND 

17 RECOMMENDATIONS. THE PARTICIPANTS IN THE DIALOGUE SHALL REPRESENT A BROAD SPECTRUM 

18 OF INTERESTS AFFECTED BY THE SITING, CONSTRUCTION, AND OPERATION OF MAJOR FACILITIES. 

19 INCLUDING UTILITIES, ENERGY DEVELOPMENT GROUPS, INTERESTED INDUSTRIES, RATEPAYERS, 

20 REGULATORS, LANDOWNERS, AND CITIZEN GROUPS. THE DIALOGUE IS TO BE DESIGNED TO SEEK 

21 THE INVOLVEMENT OF A BROAD RANGE OF AFFECTED INTEREST GROUPS IN THE DISCUSSIONS OF 

22 REFORMING THE MONTANA MAJOR FACILITY SITING ACT, WITH THE EXPRESS INTENT OF ELICITING 

23 A CONSENSUS. THE CONSENSUS DEVELOPING PROCESS MUST USE A FACILITATOR WHO IS NOT AN 

24 EMPLOYEE OF THE DEPARTMENT. 

25 

26 NEW SECTION. SECTION 11. TERMINATION. THE AMENDMENT TO 75-20-104110){A)(I) 

27 CONTAINED IN [SECTION 1 j THAT INCREASES THE MEGAWATTS OF ELECTRICITY PRODUCED FROM 

28 "50" TO "150" TERMINATES ON JUNE 30, 1997. 

29 

30 NEW SECTION. SECTION 12. APPLICABILITY. (1) A PERSON WHO, BETWEEN [THE EFFECTIVE 
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DATE OF THIS ACT] AND JUNE 30, 1997, HAS SUBMITTED A CORRECT AND COMPLETE APPLICATION 

2 FOR ALL APPLICABLE AIR AND WATER QUALITY PERMITS FROM THE DEPARTMENT OF HEALTH AND 

3 ENVIRONMENTAL SCIENCES OR HAS COMMENCED TO CONSTRUCT OR COMMENCED OR APPLIED TO 

4 UPGRADE A POWER PLANT THAT HAS BEEN DESIGNED FOR OR WILL BE CAPABLE OF GENERATING 

5 LESS THAN 150 MEGAWATTS IS NOT SUBJECT TO THE PROVISIONS OF TITLE 75, CHAPTER 20. 

6 (21 A PERSON WHO, BETWEEN !THE EFFECTIVE DATE OF THIS ACT] AND JUNE 30, 1997, HAS 

7 FILED AN APPLICATION FOR ALL APPLICABLE AIR AND WATER QUALITY PERMITS FROM THE 

8 DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES FOR A POWER PLANT CAPABLE OF 

9 GENERATING LESS THAN 150 MEGAWATTS IS NOT SUBJECT TO THE PROVISIONS OF TITLE 75, 

10 CHAPTER 20, IF THE APPLICATION IS CORRECT AND COMPLETE AS OF OCTOBER 1, 1997. 

11 

12 NEW SECTION. Section 13. Repealer. Sections 71320103, 713 20 302,71320104, 713 20 409, 

13 713 20 1301, SECTION 75-20-502, ana 713 20 1303, MCA, afe IS repealed. 

14 

15 

16 

NEW SECTION. Section 14. Effective date. [This act] is effective on passage and approval. 

-END-
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SENATE BILL NO. 366 

2 INTRODUCED BY COLE, HARGROVE, REHBEIN, FELAND, GAGE, STOVALL, KEATING 

3 

4 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE MONTANA MAJOR FACILITY 

5 SITING ACT; AMENDING SECTIONS 71i 20 102, 75-20-104, 71i 20 2Q1, 75-20-202, 75-20-203, 

6 76 20 206, 76 20 211, 75-20-212, 76 20 213, 76 20 216, 76 20 218, 75-20-217, 76 20 219, 

7 75-20-220, 75-20-221, 76 20 222, 76 20 221i, 76 20 226, 76 20 227, 75-20-301, AND 75-20-303, 

8 7e 20 304, 76 20 402, 76 20 403, 76 20 406, 71i 20 407, 76 20 40B, MID B6 16 107, MCA; 

9 REPEALING SECTIO~IS 76 20 103, 76 20 302, 71i 20 404, 71i 20 409, 76 20 601, SECTION 75-20-502, 

10 i\WJ 76 20 603, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY 

11 PROVISION." 

12 . 

13 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

THERE ARE NO CHANGES IN THIS BILL AND IT WILL 
NOT BE REPRINTED. PLEASE REFER TO SECOND 
READING COPY (YELLOW) FOR COMPLETE TEXT. 

~na Ler,lslatl11e coundJ 
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SENATE BILL NO. 366 

2 

3 

INTRODUCED BY COLE, HARGROVE, REHBEIN, FELAND, GAGE, STOVALL, KEATING 

4 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE MONTANA MAJOR FACILITY 

5 SITING ACT; AMENDING · SECTIONS 7e· 2Q 1 Q2, 75-20-104, 7e 2Q 2Q1, 75-20-202, 75-20-203, 

6 1e202oe, 1e20211, 75-20-212, 1e20213, 1e2021!i, 1a202rn, 75-20-211, 1a21J210, 

7 75-20-220, 75-20-221, 7!i 20 222, 71i 20 221i, 7!i 2Q 226, 71i 20 227, 75-20-301, AND 75-20-303, 

8 71i 20 304, 71i 20 402, 71i 20 403, 71i 20 406, 71i 20 407, 71i 20 408, ANO 81i 1 Ii 107, MCA; 

9 REPEALING si;cr10~,s 71i 20 103, 71i 20 302, 71i 20 404, 71i 20 409, 71i 20 li01, SECTION 75-20-502, 

10 Mm 7e 20 e03, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE ANG, AN APPLICABILITY 

11 PROVISION, AND A TERMINATION PROVISION." 

12 

13 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

14 

15 SeetioR 1. Seetien 71i 2Q 102, MCA, is aR'leneleel te reael: 

16 "7!i 2Q 102. Palia'I aREI legislative fiREliRge. (1 I It is the eonstit1:1tionallv eleelareel poliey of this state 

17 to R'laintain aml in,proYe a eloan anel healtM1:1I enYirnnn,ent for present anel f1:1t1:1re [ilenerations, te preteet 

18 the en,;irenn,ental life s1:1pport system from elograelatien anel pre•,•ent 1:1nroasenable eleplotion anel ele1:1raelation 

19 ef nat1:1ral rose1:1roos, anel to J:IFOYielo for aelmini5tration anel onferoemont to attain these objeotir,os. 

20 (21 Tho logislat1:1ro finels that the eenstr1:1otion of aelelitional power or onor[ily oonversion faeilities 

21 ma•f 130 neoossarv to n,oet the inoraasing noeel for oleetrieity, onoro•;, ane other 13roel1:1ets ane tRat tRese 

22 faailitios haYa an effeot on tRe en•t1ironment, an im13aet on pop1:1lation oeneentration, anel an offset on tRe 

23 welfare of tho oiti;iens of tRis state. TRorofere, it is neeessary ta ons1:1re that tRo looation, oonstr1:1otion, anel 

24 operation of 13owor anel energy oonYersion faoilities 11;ill proel1:100 minimal aeJyorso offoots on tRe en·1ironR1ont 

25 anel l:lJ:IOA tRe eitii!Ons ef tRie state by preYielino that a power or onerQ't' eon,.,orsion faoility may not be 

26 oonstr1:1eteel or oporatoel ••••itl=lin this sMte '"''itROl:lt a oortifioato ef on1,ironR'lental eompatibility anel p1:1blie 

27 neeel ao111:1ireel p1:1rs1:1ant to this ehapter." 

28 

29 

30 

Section 1. Section 75-20-104, MCA, is amended to read: 

"75-20-104. Definitions. In this chapter, unless the context requires otherwise, the following 
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1 definitions apply: 

2 (1) "Addition thereto" means the installation of new machinery and equipment which would 

3 significantly change the conditions under which the facility is operated. 

4 (2) "Application" means an application for a certificate submitted in accordance with this chapter 

5 and the rules adopted hereunder. 

6 (3) "Associated facilities" includes but is not limited to transportation links of any kind, aqueducts, 

7 diversion dams, pipelines, transmission substations, storage ponds, reservoirs, and any other device or 

8 equipment associated with the production or delivery of the energy form or product produced by a facility, 

9 except that the term does not include a facility or a natural gas or crude oil gathering line 17 inches or less 

10 in inside diameter. 

11 (4) "Board" means the board of natural resources and conservation provided for in 2-15-3302. 

12 (5) "Board of health" means the board of health ar:,d environmental sciences provided for in 

13 2-15-2104. 

14 (6) "Certificate" means the certificate of environmental compatibility ane 13ulllie noeel AND PUBLIC 

15 NEED issued by the board under this chapter that is required for the construction or operation of a facility. 

16 (7) "Commence to construct" means: 

17 (a) any clearing of land, excavation, construction, or ottier action that would affect the environment 

18 of the site or route of a facility but does not mean changes needed for temporary use of sites or routes for 

19 nonutility purposes or uses in securing geological data, including necessary borings to ascertain foundation 

20 conditions; 

21 (b) the fracturing of underground formations by any moans if such activity is related to the possible 

22 future development of a gasification facility or a facility employing geothermal resources but does not 

23 include the gathering of geological data by boring of test holes or other underground exploration, 

24 investigation, or experimentation; 

25 (cl the commencement of eminent domain proceedings under Title 70, chapter 30, for land or 

26 rights-of-way upon or over which a facility may be constructed; 

27 (d) the relocation or upgrading of an existing facility defined by {Ill or {e) of sullseetion ( 1 0).l.Ql..Q[ 

28 1.!Qll£1, including upgrading to a design capacity covered by subsection ( 1 0)(b), except that the term does 

29 not include normal maintenance or repair of an existing facility. 

30 (8) "Department" means the department of natural resources and conservation provided for in Title 
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2, chapter 1 5, part 33. 

2 191 "Department of health" means the department of health and environmental sciences provided 

3 for in Title 2, chapter 1 5, part 21 . 

4 (101 "Facility" means: 

5 (al except for crude oil and natural gas refineries and those facilities subject to The Montana Strip 

6 and Underground Mine Reclamation Act, each plant, unit, or other facility and associated facilities designed 

7 for or capable of: 

8 (i) generating W 150 megawatts of electricity or more or any addition theretoL fexcept pollution 

9 control facilities approved by the department of health aAe eA'4'iFaAFAOAtal seioAoos and added to an existing 

1 O plant) ha¥iA!! aA ostiFAatoe east iA 011ooas of $10 FAillieA; 

11 (iii producing~ .aw 25 million cubic feet or more of gas derived from coal per day oF aA•; aeeitioA 

12 thoFOto haviA!! aA estiFAatae eoat iA 0110055 of $10 FAillieA OR ANY ADDITION THERETO, EXCEPT 

13 POLLUTION CONTROL FACILITIES APPROVED BY THE DEPARTMENT OF HEAL TH AND ADDED TO AN 

14 EXISTING PLANT; 

15 (iiil producing 26,000 100,000 25,000 barrels of liquid hydrocarbon products per day or more ef 

16 aAy aeeitioA thoFote ha .. •iA!! aA estiFAatee eost iA 011eoss ef $10 FAillieA OR ANY ADDITION THERETO, 

17 EXCEPT POLLUTION CONTROL FACILITIES APPROVED BY THE DEPARTMENT OF HEAL TH AND ADDED 

18 TO AN EXISTING PLANT; or 

19 (iv) enriching uranium minerals er aAy aeeitieA theFete ha•,1iA!! aA eatiFAatee east iA e1tee5s of $10 

20 FAillioA; oF OR ANY ADDITION THERETO; 

21 M 1;tilii!iA!! er 08AYOFtiA!1 i00,000 t8A6 of eeal 13er year er FA8F9 8F SAV aasitieA thereto ha,iA!I aA 

22 ostiFAatoe east iA 0110055 et $10 millieA; 

23 (b) each electric transmission line and associated facilities of a design capacity of more than 69 

24 kilovolts, except that the term: 

25 (i) does not include an electric transmission line and associated facilities of a design capacity of 

26 230 kilovolts or loss and 10 miles or less in length; and 

27 (ii) does not include an electric transmission line with a design capacity of more than 69 kilovolts 

28 and up to and including 115 kilovolts for which the person planning to construct the line has obtained 

29 right-of-way agreements or options for a right-of-way from more than 75% of the owners who collectively 

30 own more than 75% of the property along the centerline; 

~na Let1IS1111tl11• coundl 
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1 (c) each pipeline, whether partially or wholly within the state, greater than 17 inches in inside 

2 diame.ter and 30 miles in length, and associated facilities; 

3 (d) any use of geothermal resources, including the use of underground space in existence or to be 

4 created, for the creation, use, or conversion of energy, designed for or capable of producing geothermally 

5 derived power equivalent to 25 million Btu per hour or more er ar11f aeElitier1 ti:.e,ete l=la•tiAg aA estifl'tatee 

6 ee&t iA eMeees ef $71i0,QOQ1 

7 !el ar1v 1:1r1eergre1:1r1e ir1 sit1:1 geeifieatier1 ef eeal OR ANY ADDITION THERETO, EXCEPT POLLUTION 

8 CONTROL FACILITIES APPROVED BY THE DEPARTMENT OF HEAL TH AND ADDED TO AN EXISTING 

9 PLANT: 

10 (E) ANY UNDERGROUND IN SITU GASIFICATION OF COAL. 

11 ( 11 l "Person" means any individual, group, firm, partnership, corporation, cooperative, association, 

12 · government subdivision, government agency, local government, or other organization or entity. 

13 ( 121 "Transmission substation" means any structure, device, or equipment assemblage, commonly 

14 located and designed for voltage regulation, circuit protection, or switching necessary for the construction 

15 or operation of a proposed transmission line. 

16 ( 13) "Utility" means any person engaged in any aspect of the production, storage, sale, delivery, 

17 or furnishing of heat, electricity, gas, hydrocarbon products, or energy in any form for ultimate public use." 

18 

l1atia11 3, &eeiieA Ji ;ag ii!Q1, Mt:A, ia aFAaAdeli le reafj: 19 

20 "7-li :IQ 201, Carliflaeta ra11ulred a,a,alie111 iR eantaPManae aeflit:11••• tar nwalear faailitv 

21 a,a11H1al!lilit, •• telie,al taailiti■1, ( 1) Ir: ~ere en ffl&•/ net eeFAFAeAoo to ooAatFuat a taoilit,\1 iR the state .,,itAe1:1t 

22 tiF&t a-,pI1,int1 fer anrt eBtaining a aeRitieale af en•,,iren~ental eom9:1a1i~ility aAet Jn:,Blie noes iseuoEI ... ,itR 

23 rea~eet to t~e taoility lPf the ~aa,_., 

24 (2t /', taeility •NitA raar:,aet ie 11.1~ioA a oenifieate ii iae~eEi f\qay Rot thereaher be eenatrueteEI, 

25 e19era1eS, er f\q&iRtaiRa8 aNeept iA ooAta,,,.i.,, witt:1 the oeFfifioate aA8 &Ay ta,Ma, een&i,ien&, anEi 

26 R-.eltifieatiene eontaiRe8 theraiA !!Lll• 

27 tat A oertitiea1e May enl\ Ba iodueEt ~uFs~aAt 10 thia eha~ter, 

28 (4) If t:~a bean'j Etoei&oe to iea1c1a a eeFt:ifieate fer a At.1elaar taeilif't', it ahall ,opert sueA !f!!! 

29 reeoFRFnOAEtatioA to the af)pliean:t and R=IOY net ieallo the eeRitieats wntil &Yeh 1h! reeOFflfFIBAda~ieA is 

30 appFovoa by a majorifV of the Yotors in a s1e,a1iViEie oleetien ealleEI by iAitiatiYe er referenEtuFR aeeer8iAg 10 
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tho laws of this state. 

2 Iii) This el=la,:itor ap,:ilios, to the fullest 011teRt allewea ev feaeral law, ta all feaeral faeilities ans te 

3 all faeilities over whieh an agoney ef the feaeral ge•,1erRffiORt has j1:1riseia1;ien." 

4 

5 Section 2. Section 75-20-202. MCA, is amended to read: 

6 "75-20-202. Exemptions. (1) A certificate is not required under this chapter for a facility under 

7 diligent onsite physical construction or in operation on January 1, 1973. 

8 (2) The board may adopt reasonable rules establishing exemptions from this chapter for the 

9 relocation, reconstruction, or upgrading of a facility that: 

10 (a) would otherwise be covered by this chapter; and 

11 (bl (i) is unlikely to have a significant environmental impact by reason of length, size, location, 

12 · available space or right-of-way, or construction methods; or 

13 (ii) utilii!!es ~ coal, wood, biomass, grain, wind, or sun as a fuel source and the technology of 

14 which will result in greater efficiency, promote energy conservation, and promote greater system reliability 

15 than the existing facility. 

16 (al The eeare shall waive eeA'lplianeo with tho reauireFRents of this ehapter if the applieaAt FRakes 

17 a eloar aAS 00A1,•ineina sho,.1ina to tho eoarel at a puelie hearina that; 

18 la) a proposes faoility will 0e oonstruoteel iR a oounto.' whore a sinale OFRployor within the oeuAt'( 

19 l:las porFRaRoRtl•t eurtailos or ooases operatiens eausina a loss of 21i0 or FRore porFRaRent joes • ..,.ithiR 2 

20 years at the eFRpleyer's eeeratione .,.,,ithiR tl=le proeesiRa 1 Q •tear porioe: 

21 jel tl=lo oounty aAe ffiUAieipol ae~erniRa eoelios iA whoso jurisEliotioA tl=le faeility is ereeesoEl to eo 

22 leoatecl suppert a waiYer By reselut:ieR; 

23 lo) tFto proposes faeility will 00 ooAstruoteel wiOiiR a 1 Ii FRile rasius of tl:lo eporatioRs that ha¥o 

24 eoaeoel or eooR eurtailos: or 

25 jell tl=le proposes faoility will l:le~•o a eoAofioial ofteot OR tl=le oooAOFAY of tho ee1,1nty in wl=liel:l tho 

26 Jaoilit:y is ereeaooc4 ta Be loea~o~. 

27 ~ A person proposing to construct an exempt facility shall pay to the department reasonable 

28 costs, if any, incurred by the department in processing the exemption. 

29 (4) This el=la,:iter sees net aJ!pl'J' to a faoilit•1 Elofinoe iA 71i 20 1Q4(1Q)(e) tl=lat l:lae eeeA Elesignatoel 

30 ey tl:lo !JlilVOrAOF for 8A1JirORFA8Atal ro~·iew ey aA OMOeutiYO 8!JOR0~1 of tho state for tl=le J:IUFJ30Se of eemplyiA€1 
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. 5 - SB 366 



54th Legislature 

witl=I Title 7ii, el=la13ter 1, 13ursuaRt te EHeeutive Orser 4 81 OREi 13rier te July 1, 1 Q86." 

2 

3 Section 3. Section 75-20-203, MCA, is amended to read: 

SB0366.02 

4 "75-20-203. Certificate transferable. A certificate may be transferred, suejeet to tl=le OJ:IJ:lre¥al of 

5 tl=le sears, to a person who agrees to comply with the terms, conditions, and modifications contained 

6 tl=lereiR in the certificate." 

7 

8 Seetien 8. SeetieR 7ii 20 20ii, MCA, is aFReREleEI te reaEI: 

9 "7ii ao aoa. Cente,line leeatien. (11 Fer all faeilities ElsfiRBS iR 76 20 104(1011131 aRS (1011el ORS 

1 O asseeiates faeilities eortifieEI uReler tl=lis el=laJ;!ter, tl=le sears sl=lall eeRelitieR tl=le eertifioate u13eR sears 

11 a1313reval ef a fiRal eeRterliRe leeatioR. 

12 (21 Tl=lo final oenterline leeatien FRust ee eloterFRineel in a neReentesteel ease J:lreeeeeling before tl=le 

13 sears after tl=le sueFRission of a oenterline leeatien re11ort 13~• tl=lo so11artFRont. '."Ml=lin eO Elays aHor tl=le 

14 eeFRFRenoeFRent of a neReeRtestes ease f')reoeeeing, tl=le soars sl=lall roneer ans reeerEI a seeisieR OJ:IJ:lreving 

1 5 a eenterlino leoation. 

16 (al Tl=le aef')artFRent sl:lall eensult witl=I tAe oertifieate Reiser anEI tl:lo aHeoteEI lansowners 13rier to 

1 7 FRal1ing its ref')ert. 

18 (4 I Tl=le se13artFRent's re13ert FRust be 13re13areel oensiElering tl=lo eritoria set fort A in 7ii 20 ao1 anEI 

19 7ii 20 ii03 anel tRo fiRElings of faet anEI ooRolusions of la•.., sot out in tRe eearEI Eleoision. 

20 (61 Tl=le Elof')artFAent ref')ert ma, ee eeFR13loted en segFRento of a eartifiee faeilit'( as is oen•,enient 

21 te tl=le eertifieate l:loleler. 

22 (61 Tl=le eertifioate l=lolEler sl=lall initiate tl=le fiRal eenterline leeatien aJ;1J;1re..,al 13roeess B'J' sueFRitting 

23 a f'lFOf')eseEI oenterlino looation f')lan te tile se13artFRont. Tl=lo oortifioate l=loleor sl=lall f')a'f to tl=le Sef')artFRent 

24 tl=le aetuel easts ineimeEI in 13reeeeeing a final eenterline loeatien not to e11eeeEI 25q1o of tile filing fee 13eis 

25 uneer 7ii 20 21 ii." 

26 

27 

28 

29 

30 

Seetien 7. Saetien 7!i 20 211, MC/\, is aFReneles te reas1 

• 7& 20 211, Applieation filing and eententa proef ef aer•~iea and netiee. ( 11 (al An a1313lioant 

sRall file witl=I tRo iio13artFRont anEI eeJ;1artFAORt of t:ioaltA o jeiAt Of')J;!lieatien fer a aertitieate uniier tl:lis ol=la13ter 

anEI for tRe 13erFAits roeiuiroEI unElor tile laws aEIFAinistoroel ev tl=le se13artFRant ef l=loaltll anel tile eeare of 

~n• Let1l!llatl11e Coundl 
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l=loaltl=l iA suol=l ~ loFRl as tl=lo boaFd FOQuires uAdoF applioablo Fulos, eoAtaiAiAg tl=lo lollowiA!l iAfOFRlatioA: 

Iii a dosoF1ptioA of tho pFoposod looatieA aAd el tl=lo foeility to ea built thoFeoA; 2 

3 

4 

5 

6 

!iii a SUFAR'IOF'; el aA•; studios .,,,,hioR !hfil ha•,e bBOA Rlade ef tl=le eAYirOARleAlal iFflpast of H~e 

faeility; 

(iiil a stateFfleAt eMplaiAiA!I tl:le Aeed fer tl:le fae1lit·t; 

(i,.,I ler laeilities defiAea iA 76 20 104 ( 101 (bl aAa ( lGHel, a dosoFiptioA of reasoRablo alternate 

7 loeatieAs fer the foeilitv, a geAOFal dosorii:HioA of tl=le ooRiparati·,o RlOrits aAd dotriR'lORts el eaol=l looatioR 

8 subFflittod, aRd a statORlOAt of the reaseAs wl=l·; tho proposoa leoatioA is best suites ler tl=le fooility; 

9 M frtl: IAI fer faoilities as aofiRod iA 76 20 104(101(bl aAEl 1101(0), boseliAe aata lor tl=le prIRrnry 

1 O aAd reoseRable alternate leeatieAo; BF 

11 181 le~ taeilities as aefiAeEl iA 76 20 104(1Ql(ol, aAd (10Hdl, aAd (10He), baseliAo data for t"1e 

12 preposed looatioA aAd, at tt:lo applioam's optioA, aA•,· alterAati,.,o looatioRs aeooptaele to tt:le op!)lioant for 

13 sitiAg tAB loeility; 

14 (Yi) ffi at t"1e OJ)J)lioaAt's OJ)tieA, aA eAYiFOAR'leAtal stud·; plaA to satisfy tAe requiroFAOAtS of tRis 

15 e"1a!)tor; aAa 

16 (Yiil b'.:H: sue"1 ot"1er iAferFAatioA as tAo aJ)J)lioaAt oeAsiders rolevaAt BF as tho eoeFd ;rnd eoarei of 

17 hoaltl:I by oraer or rule or t"1o aepartFAoAt aAd doJ)artFAeAt ef hoaltl=I b·; order er rule Riay require. 

18 (el .'\ oep1,1 or eopios ohl:lo studios refoFFod to iR subsoetioA 11 )(a)(ii) aee,.,e sl=lall R'lust be liloei witA 

19 t"1o aepanFReAt, if ordered, aAd sAall .!!:l..!!§! be available fer Jlublie iAsjleetieA. 

20 (2) AR applieatieA R'IO'; OOABi&t of aA ajlplieation fer two OF RlOFe foeilitios iA OORlbiAatiOA ., .. 1"1ieh aFO 

21 llhvsioall1,• ana direetly auaol=led to eae"1 other aml are BJlOFatienall·; a siRgle OJlOFatiAg entitv. 

22 1a1 AA aJiplieatieA sl:loll be oeoompaAiea by Jlreof of sor~•iee ef a eop·; ef tho OJlJllieatieA eA tt:le 

23 ehief eMee1:Jtive eUieer of eaoR 1:JAit ef looal govornA=tont, ee1::1nfV eoFRFRissiener, eit1t1 er eeunty plannint:, 

24 boards, ane federal agoneios ehargoS witt:I tRe eh:1t1,' of 1=1re1eeting the en1,1iranf'flont er of 19lanning lane 1:Jse 

25 in tRe ar:oa in •1,RieR aR\1 1:10Ftion of tRo preposee feeility ie proJ3eseS or is al1ernali,1ely prepeooel ta Be 

26 leeateEI anE1 on tAe tolle•,uing state gevernFRent ageneies: 

27 !a) BA ... irOAR'IOAtal qualit·; OOUAOil; 

28 (bj ela13artR'IOAt af pulllio sorviee rog11latioA; 

29 (o~ ete13artFRont ef tisR, v.1ildlife, anEI ~arks; 

30 ~s) sopartR'leAt of state laAds; 
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(e) elepartFAeAt ef eoFAmeree; 

ifl ele13artFAeAt et trnAsportatieA. 2 

3 

4 

5 

6 

7 

8 

9 

(4) @ n1e eep•f of tRe applieatieA sRall ~ ee aeeempaAieel ev a Aetioe s13eoi:f•,•iA!l the Elate oA 

or aeout whieh the a13plioatioA is to ee filed. 

161 i1:J. AA a1313lieatieA sAall ~ alse eo aeeoFA13aAieel ev 13reol tAat puelie Aetioe tAereof !tl.l! was 

€1i'v'OA te J3erseAs residing in tRe area in ,,vRieh 8A'f' portion of tl:le preposeE1 taeilit1,' is 13ref3osed or is 

alterAatiYel·( preposeEI te ee leeateEI, ev puelieatieA ef a sumFAary of tAe applieatieA iA tAese Ae 1..,1spa13ers 

that will suestaAtially iAferFA tAose l38FGOAS el the applieatiOR." 

10 Section 4. Section 75-20-212, MCA, is amended to read: 

11 "75-20-212. Cure for failure of service. Inadvertent failure of service on or notice to any of the 

12 municipalities, government agencies, or persons identified in 76 20 211 (3) aAd {6) 75-20-211 may be cured 

13 pursuant to orders of the department designed to afford them adequate notice to enable their effective 

14 participation in the proceeding." 

15 

16 Seetien 9. SeotioA 76 20 213, MCA, is aA'1endod to read: 

17 "7& 20 213. S1:1pplefflental fflaterial affleRdmeRtl. {1) /1,n applioation for an aA'1eAelA'1ent el an 

18 applieatioA er a eertifieate sAall !fil!§! ee in sueA tAe term aAd oontBin suoh ~ iAformBtioA as tAe eoarel 

19 B'( r1:1le or the elepBrtmeAt ev oreler 13resoriees. Notiee ef suoh BA a13plioatieA shall A1U&t ee !liYBA as set forth 

20 in 13), 14), aAS (el of 76 20 211 (31 BAS (41. 

21 (2) An ap1:1lieation PA&'; be amendoet By an at:1t:1lieant an•1 tiFRo J=)rior 10 tl=\e deJ3aF1R-1ont's 

22 rooemA1eAelatioA. If the 13reposed aA1eAdFAeAt ie s1:1eA tAat it 13reYeAt& the ele13artmeAt, fil the ele13artA1ent 

23 el health, or tAe a!joAeioe listed in 76 20 216{6} froFA earryiA!l eut their elutios ans res13onsieilities uneler 

24 this oha13ter, tAe department FAa•, reE111ire sueA aelditional filing fees as the de13ertment deterFAines j1:1stilies 

25 tie the applieant as neaessaF•f, or :the departFAont ma\1 roql='ire a ne•h' applieation anE1 iiliAtt Jee. 

26 13) The aj!13lieant shall e11emit ou1313leFAental FAateriel iR a ti~ely FAenner as FBE!Uesteel ey the 

27 ele13anmeAt er as ottered e•,• tt-:le a1313liea~t te e11plain, s1:1ppert, er 11reYide tt-:ie eletail witt-:i res13eet to an iteA1 

28 deeerieed iA the eriginal applieatieR, withollt filing an a1313lieatien for an aFAeAdment. The elej!artFAeAt's 

29 seterFAinatioR as te whether iAfermation is s1:11313leFAeRtal er whether BR a1313lieatien fer aFABASFAeAt is 

30 reE!uireEI shall ee eeAel1:1siYe." 

~na Let1ls/atlve COllndl 
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SeetieR 10. SeetioR 71i 20 21 Ii, MCA, is aFReneleel to reael: 

2 "7i 20 21 i. Fili11g fee aeeeu11tahilit'f refuRII use. ( 1) (al A lilin€1 leo si=lall !:lli!fil be ele13os·toel 

3 in ti=lo state s13esial Fe¥onuo lunel for ti=le 1:JSO of ti=le elo13artFRont in aelFAinisterin€1 ti=lis oi=la13ter. Ti=lo a13plisant 

4 si=lall 13ay to ti=lo elo13artFRont a filin!J fee as 13ro¥ieloel in ti=lis seotion baseel t113on ti=lo ele13artFAent's ostiFRateel 

5 easts of 13rosossin€1 tho a1313lieation 1:Jnelor ti=lis oi=la13toF, b1,1t wi=liei=I si=lall. Ti=lo filing foe FRay not e11eeeel ti=lo 

6 followin!'I scale basoel u13on ti=le estiFRateel oost of ti=lo faoilit1·: 

7 Iii 4 % of any estiFRateel sost 1,113 to $1 FRillion; 13l1,1s 

8 (ii) 1 % of any ostiFRateel 6061 O¥er $1 FRillion anel 1:Jp w $ 20 FAillion; 13l1,1s 

9 {iii I O.li q~ of an-; estiFRateel oost eyer $20 FAillion anel 1,111 te $ lQO FAillion; Jlll:ls 

1 0 {ivl 0. 21i % of any aFF1e1,1nt of estiFRateel 605t e·,·or $100 million anel 1,111 to $ 300 FRillion; 1311,rn 

11 (¥1 0.126% el an11 aFAount el estiFAatoel oost o·,·or $300 rnillion anel l:JI! ta $1 sillion; 11lus 

1 2 l~·il O.Oli % ol anv amo1,1nt of ostiFRatoel eost o¥or $1 Billion. 

13 (bl Ti=lo elo13aFtFRont FAa'( allo•,.., in its elisorotion si=lall grant a oroelit a!Jainst ti=lo foe 13a•,asle unaer 

14 this so6tion for ti=le elo·t"olo11ment of information or 13rovielin!J of sorviees re(;l1,1iroel i=lero1:Jneler unaer this 

15 ei=lapter or FDE11:Jiroel for 13re13aratien el an environmental iFA11aot statoFRent unaor ti=le Montana or -iat1onal 

16 en•,imnmental 13elie•( aets. Ti=le a1111lioant FRay st1bFRit ti=le inlormation to ti=le elo13artment te€jeti=ler with an 

17 aoeo1:Jntin€j of ti=lo 011ponses inel:JFFDel in 11ro11arin!j ti=lo inferFRatien. Ti=le elo11artFRent si=lall o~·aluate the 

18 a11i;ilioasilit•r, validity, and usefulness of ti=lo elata anel eloterFRine tho amount ,,.,,RisR FA a•( l:Je oroelitoel against 

19 ti=lo filin!J foe i;iayasle 1,1neler this sootion. l:J11on 30 ea·fs' notioe to tho a1113lioant, this ereeit FAav at any time 

20 so roeluooe ii ti=lo elo11artFAent eeterminos eoouments te ti=le applioant ti=lat it is neoossary to oaFFy out its 

21 ros13onsil:Jilitios unelor tl=lis el=la13tor. 

22 121 (al The ele13anment Ffla't' eentraot witi=I an a1111lieant for tho ee\·elopn,ent et inforn,ation, 

23 13re-.,ision et ser>,•iaos anel pa•fFA8nt ef fees re11uiroel under this oha11ter. The oantraot n,ay eontinue an 

24 agroon,ent ontereel into p1:1re1:1ant to 7i 20 106. PayFRents maele to the ee13artmont 1:1neler sueh a oontraot 

25 shall FAust Ile aroeliteel a!Joinot tile foe payable hereuneler uneler this seotion. Notwithstandin!J the proYisiens 

26 et ti=lis seetien, ti=le roven1:10 eleri'~eel tren, tl:le filing fee FRust be s1:1Uioient te enal!le ti=lo elepartFAont, the 

27 ele13artment of i=lealth, the beare, ane the searel ef i=lealth, ane the ageneies liotee in 7i 20 216(i) to earr•r 

28 out tl:leir responsibilities 1:1neler this ehepter. The elepartFAent FRB'f' an,enel a eontraot te re11uiro aelelitional 

29 payments fer neeessary e11pensos up te the liFAits sot forti=I in s1:11!seetien (1 Ha) abo•,e 1:1pen 30 ea>y•s' notiee 

30 to the applieant. Ti'le elepartment anel api;ilieant FABY enter into a eentraet whieh elloeods the ssale J'IFS¥ideel 
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in sueseetion ( 1 l(al. 

2 (el If a oonnaot is not entered iAto, ti'le applioaAt si'lall pav ti'lo filing foe iA insMIIFAonts in 

3 aooorelanee ·1•itR a sol:leelule of inetallFAents elevelopeel e~· tRe elepartmoAt, provideel tRat no one installment 

4 FAay e11eeod 2gq,;, of tRo total filing foe pre,·ieled for in suesoetioA I 1). 

5 (3) Ti'lo estiFAatod eest of upgrading an e11isting transFAissien suestation FAa~• not ee inelueles in tl:le 

6 estiFAateel oest of a proposes facility for tRe purpoeo of ealoulating a filing foe. 

7 (4) If an applioatien eensists of a eeFAeination of two or more faeilities, ti'lo rnng foe sl:lall .!:!l!!.Q! eo 

8 eases en ti'lo tetal estiFAMoel eost of ti'lo ooFAeineel laoilitios. 

9 (6) TRe ai:iplioant is entitloel to an aoeeunting of monevs e11i:ionseel anEI to a refund witR interest 

1 O at tRe rate of e qi,, a year of tRat i:iortion of tRe filing loo not e11poAeloEI ey tRo ElopartFAont in earrying eut 

11 its responsieilitios uAelor ti'lis eRai:iter. A refunEI SRall .!:!l!!fil eo made after all aEIFAinistrati•,e anEI juElieial 

12 roFAedies Rave seen BlERaustea B'f' all i:iarties te tRe oortifioation i:irooeeEliAgs. 

13 le) TRo re•,onues elori,1eel froFA liliA!I lees SRall !:!'!.!;!Ju eo used e•, tRo department in oempiling tho 

14 inforFAatien re11uired lor rendering a deoisien on a oertifieato and for oarrying eut its anel tRo boarel's eti'ler 

15 responsibilities uneler this ehaptor." 

16 

17 Seetien 11. Seetien 76 2Q 21 e, MCA, is aFAeneloel to reael: 

1 B "7& 20 218. St1:1d•;, e..,aluatio11, a11d ,epoFt 011 p,opoeed faoility a&aiata11ae b•t' ether age11eies. 11) 

19 ,O.Her roeeipt ef an ai:iplieation, tRo Elepartment anEI Elepartment ef RealtR sRall witl=liR 90 elavs notify the 

20 applieant in miting tl=lat: 

21 (al the applieation is in oeFAplianse and is asoof3toEI as ooFAplote; or 

22 (bl tho applioation is Rot in oornplianoe and list tl=le Elofieieneies therein; and upon. Ueon eorreetion 

23 el tRese dofioionoies anEI roeuemieeion B'f' tl=le applioant, tl=lo elepartmont and deportment of l=lealtl=l sl=lall 

24 within 3Q eleys notify tl=le ai:iplieant in 'Nriting tl=lat tl=le applieatien is in eernf3lianee and is aoeepted as 

25 eemplete. 

26 (2) Ui:ien reeeipt of an applieatieA OOFAPl'f'iA!I witl=l 76 20 211 tl'lrougl=l 71i 20 213, 71i 20 21 Ii, and 

27 this seetien, the department si'lall eoFAPAenee en intensive stuav aAd e«aluation of tl=lo jlrepases facility and 

28 its eUoets, oensidoring all applieaele oriHria listed in 71i 20 ao1 aAEI 71i .!O &oa aAd tl=le dei:ianrnent ef 

29 l=leelti'l sl=lall oeFArneneo a study te oAeole it er tl=lo eears ef l:loaltl=l to ieeue a Elooieion, opinion, erser, 

30 eertifieation, er jlormit as jlrevised in suesootion (31. Tl=le elopartmont ans elopartmeAt of l=lealtl=I shall use, 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

to the eMtont tho>; oeAsider af:)J:)lieable, ¥aliel ans useh:JI · e11IstIAg stuaies aAa Feports sueFRittea 9,1 tRe 

applieaAt eF ooFRpileel ey a state OF feeleFal ageAov. 

(31 TRe elepartFAeAt of RealtR SRall witRiA 1 ·,•oar 8 R'IOAIRS folle· .. iAg tho elate of f n aosoptaAoe e aA 

applioatiOA OREi the BOaFB of health OF aepartFAOAt of health shall, 'f 1 applieaele, witRiA aA aaelitieRal 8 3 

FAORths, issue aA't' doeisioA, opiAiOA, OFder, oertifieatioA, OF perFAit F0E!UiFed UAdeF the laws aeffliRisterea B~ 

the aepaFtffieAt of ROOlth or the BOaFB of health ORB tRiO ohapteF. The aopartFAeRt of healtR and tRe soars 

of RealtR sRall aetorFAine 00A1plianoe with all staneareo, · peFAllt reeiuiroAlonts, aAd iFRplOR'IORtation plans 

UA8er their j1:1ris8ietieA tor the propese8 loea:t:ion or aAy prepoooa 1 a teFAate looation in theiF EieoisioR, 

opinion, eFder, eertifieatieA, er perffiit. The deeisieA, opinion, oreor, oeFtifieation, or porAlit, ,,.,ith OF withetit 

OOABitiORO, is OOROlusive OR all FROttOFS that tRO depaFtffiOAt of healtf:I OAS eoaFd et health d .. a AllRIStor, ORel 

any of tf:lo eritoria speeified iR sueseotioRs 12) thFough 17) of 78 2g i;g3 th at are a paFt ef the 

deteFAliRatioRs Alade uRdeF the laws adA1inisteF0d ey tf:le departmeAt of Realth aAd tho eoard of Realtf:I. 

Although the EieoisioA, epiAion, OFdor, ooFtifieatioA, or porAlit issued under this suesoetion ·s 1 · 1 eons USl'te, 

the searel retains autlrnrit-,· to mal1e tRe determiRatioR Foeiuiroe uneer 78 2g 301 (2)(ol. nm eleeisiefl.;

opiRioR, OFBBF, OBFtifioatiOA, OF perFRit of tho dopaFtffieAt of health OF the eoard of Roalth satisfies the f0~'18W 

reeiuiremeRts ey these ageneies aRd shall ea is aeeeptaele iR lieu of aA enviFenAlental iFApaet stateA1eAt 

undeF the MontaRa !;nviFenAlental ?olieu Aet. A eop" ef the eeoi · · · el · · · , Y 518n, epInIen, OF BF, BBFt1f1eat1on, BF pBFAlit 

shall 88 sePted upon tho departAlent and tf:lo eoard and shall so utili2ed as part of their final site seleetien 

pFoeeso. ?Fior ta the isouanoe of a JlFeliAlinaFy eleeioien B" the eepaFtAlent of health O el r n pursuant to rules 

a80J3te8 By 1he Seara ef Roalth, the elopartFReAt of Realtl:I shall 1=1ro1v•iEle an epportuAit•; fer puBlie ro ►,ie•h• ans 

80A1A1OAt. 

141 Witl'lin 22 AlontR& ~ fellowing aeee19ta f I' nnoe e an ap~ 1oat1eA tor a taeility as definoeJ in (a) 

a 10 IS AlOre t an and Id) of 7e 2Q 10411 Q) OAB fer a faeiliW as elefiAed iA lei OAd le) ef 7e 2Q 104 ( 10) ··•l'I' h · h 

3Q Alileo in leAgtf:I, anEI ;,ithin 1 ·rear fer a faoility as defines in lel aAEI le) of 78 2g 104(10) wl'lieh is 30 

~ilos er leoo in leAgtR 1:Rio el=laptor, l~o clepertffleAt shell FRake a F8f38Ft te the BeaFS •A•hieh sRall that R=tt:1st 

eeRtaiA tRe Bepar1iff'lont's studies, evaluatiens, FaoeFRmendatiene, etheF 13er1inont Beeumonts Fesult:ing 1:Fer=N 

its st1a1d~• anEI e•,aluatioA, ORB OR OA\'iFenmontal iFR19aet statement eF anal•fsio preJlaFed puFsuant ta the 

MontaAa inYiFonrnental ?eliey Aot, if an•,, If tf:lo a1919lieatieA is foF a eoR'leiRation ef twe eF Alere facilities, 

tRe det:)aFtFRont shall FRal,e its FepoFt ta tAo Board •.-.•ithin the gFeateF af tRe lont1tRs at: tifflo pr81.,i8eet ier in 

tRio s1c1boootioA t:or either ef tRe faoilities, 

~na Legislative coundl 
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IB~ TRe 8eJ3art1T10Ats af oansJ3ertatieA; eeffiFRoroe; JisA, wildlife, aAO J3arks; state lanes; roveRt1e; 

2 aAS p1c1elie serviee reg1c1latieR shall repert te the eepartfl'leRt inforFRatioR relatiRg te the iFApaet ef the 

3 13reposeel site on eaeh elepartment' s area ef 011pertise. Tho report FA a~· inol1c1ele epinions as to the aelvisaeility 

4 of granting, elenying, or moelifyiRg the eertifieato. Tl'le elepartFAent sl'lall alleeato f1c1nels eetaiReel from filing 

5 foes te the elepartFAents FAal1ing roperts te reime1c1rse tl'leFA fer the easts of eeFApiling inferFAatieA aRe 

6 iss1c1in!) tl'le FBEllclireel report." 

7 

8 Section 5. Section 75-20-217, MCA, is amended to read: 

9 "75-20-217. Voiding an application. An application may be voided by the department following 

10 notice and an opportunity for hearing for: 

11 ( 1) any material and knowingly false statement in the application or in accompanying statements 

1 2 or studies required of the applicant; 

13 (2) failure to file an application in substantially the form and content required by this chapter and 

14 the rules adopted tl'lore1c1neler under this chapter; or 

15 (3) failure to deposit the filing fee as provided in 75-20-215." 

16 

1 7 SeetieR 1 a. Seotion 71i 20 21 B, MCA, is aFAenelee te reae: 

18 "71ii 20 219. AmeRdmeRta te a eertifieate. ( 1) 'A'ithin ao ela~ s aher notioo of an amendFAeAl to a 

19 eertitieate is gi¥en as set fortl'l in 71i 20 21 ;3(1 l, inel1c1eliRg Retieo to all ooti\'O parties to tl'le origiRal 

20 prooooeting, tRe elot3aF1:R=tont shall 8oter~ine ,,1Aett=\er the propesa8 eRange in tRe faoility •Nould rest:1lt iR a 

21 material inoroase in an•( ORYironFAontal iFApaot of tl'le faoilit•t or a s1c1estantiol el'lange in tl'lo loeation of all 

22 or a portion of tlole faeility aa eat fertlol in tl'lo oertifieate. If tl=le elapartFAont determines tl'lat tl'le proposed 

23 ohange wo1c1lel ros1c1lt iA a FAatarial inoreaeo in BAY on¥iroAFAeAtal iFApaot of the faeilit·,· er a s1c1estantial 

24 ehaAge in the leeatieR ef all er a pertien ef the faeilipt, tl=le eearel shall helel a hearing in the saFAo FAanner 

25 as a Rearin\J is Aelei eR aR applieatioR tor a eertifieate. Atter hearing, t:Re bea,a shall g,ant, den•(, or R=teEii~V 

26 tAe aFAeASFAent 1NitR e1:1ef::l eendi1:ione ae it etooFAs tl:lat are SoouffloRteEi ae app,o,Hiate. 

27 (~l IA those eases u•hoFa iR y•lsieh tRo ElepaFtFAent EleterffiiAee that the prepeeed ohango in tho 

28 iaoilily 'lt'OUI~ AOt FOSl:::tlt in a Rl81:0fial iAOF88B8 in BAf QR!cjifBRFROAtal iFApaot or \118UIS net be a substantial 

29 ohange in tl'le leoatioA of all or a pertien ef tAe faoilitv, the eeaFel sl'lall a1c1tomatioally gFaAt the aFAendment 

30 oitRor as applieel fer er 1c1poA s1c1eh terms OF oeRelitieAs as ~ tl=le eeare eeAsiders ap~ropriate 1c1Aless the 

~na Lr,g/slatlvr, CMffldl 
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aepartFt1eAt' s aeterft1iAatien is appeal es te the eeare witl=tin Hi says after Aetiee et the department's 

2 EleterA'l1AatieA is §i"c'BA. 

3 (<I) If the aepartFt1ent er the sears, e1nder se1eseetieA 14), aeterFt1iAes that a hearin§ is reEje1ired 

4 eeeae1se tRe prepesea ol=tan!je ,,..,ee1ls res1:1lt in a Ft1aterial inerease iA anv en..,iranmenMI im13aet at tl=te foeliity 

5 er a se1estantial ehan!je in tRe leeatian at all er a pertieA at tl=te faeility, tl=te ap13lieant has the e1:1raen of 

6 shewin!! ey elear aAs eeA.,.iAeiA!! e·,iseAee tRat tRe affleAElment sl=te1:1ls ee !jFBntea. 

7 I 4) If tl:10 aapartFt10At detarFt1ines tl=tat tl=te proposed el=tan!jo in tl:10 taaility wee1ld net res1:1lt In a 

8 Ft1aterial ineroaso in an~· oA~·irenmontal impaot or woe1ls not so a se1estantial el:1an!jo in tRe loeatien et all 

9 or a pertion at tho faeilit·; aAd a hoarin§ is reet1:1irns eoea1:1se the elepartment's determination is ap13ealed te 

10 tRe eoard as pro¥idod in s1:1esoetion (2), the ap13ollant !=ta& the e1:1rdeA of showiA!! B'f eloar and een1;ine1n!j 

11 e¥ideAoe tRat tl=to preposed ol=tan§e in tl=to faoility wee1la rose1lt in a Ft1atorial iAerease iA any en•;ireAmental 

12 impaot of tl=te taoility er a s1:1esMntial eRan!jo iA tl=to leoatien of all or a pertieA of tl=te faeility as set forth in 

14 Oi) If an ameAdmeAt is reet1:1ired te a oortifieato whiol=t is rea1:1irod tl=tat we1:1ld affeet, ameAa, alter 

15 or modify a seoisien, opiAien, oraor, oortifieatien, er porFt1it isse1ed ey tRe departmoAt of l=tealth or sears et 

16 l:1ealtl:1, s1:1oh IB.Q affleAdA'leAt Ft11:1st ee proeesseel e1neler tl:1e applieaele stat1:1tes aelmiAisterea e~· the 

17 aopartmeAt of l=toalth er beard et healtl=t." 

18 

19 Section 6. Section 75-20-220, MCA, is amended to read: 

20 "75-20-220. Hearing examiner-· restrictions -- duties. ( 1) If the board appoints a hearing examiner 

21 to conduct any certification proceedings under this chapter, the hearing examiner may not be a member 

22 of tho board, an employee of the department, or a member or employee of the department of health or 

23 board of health. A hearing examiner, if any, &l:lall must be appointed by the board within 20 days after the 

24 department's report has been filed with the board. If a hearing is held before the board of health or the 

25 department of health, the board and the board of health or the department of health shall mutually agree 

26 on the appointment of a hearing examiner to preside at both hearings. 

27 (2) A prehearing conference &l:lall must be held following notice within iO dG 45 days after the 

28 department's report has been filed with the board. 

29 13) The prehearing conference &l:lall !!l.\!!! be organized and supervised by the hearing examiner. 

30 14) The prehearing conference 5AaU must be directed toward a determination of the issues 

~na Le(llstattv• Coundl 
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1 presented by the application, the department's report, and an identification of the witnesses and 

2 documentary exhibits to be presented by the active parties who intend to participate in the hearing. 

3 (5) The hearing examiner shall require the active parties to submit, in writing, and serve upon the 

4 other active parties, all direct testimony which they propose and any studies, investigations, reports, or 

5 other exhibits that any active party wishes the board to consider. These written exhibits and any 

6 documents that the board itself wishes to use or rely on-~ must be submitted and served in like manner, 

7 at least 20 days prior to the date set tor the hearing. For good cause shown, the hearing examiner may 

8 allow the introduction of new evidence at any time. 

9 (6) The hearing examiner shall allow discovery. which ~ must be completed before the 

10 commencement of the hearing, upon good cause shown and under ~ other conditions as the hearing 

1 1 examiner shall prescribe. 

12 (7) Public witnesses and other interested public parties may appear and present oral testimony at 

13 the hearing or submit written testimony to the hearing examiner at the time of their appearance. These 

14 witnesses are subject to cross-examination. 

15 (8) The hearing examiner shall issue a prehearing order specifying the issues of fact and of law, 

16 identifying the witnesses of the active parties, naming the public witnesses and other interested parties who 

17 have submitted written testimony in lieu of appearance, outlining the order in which the hearing ~ must 

18 proceed, setting forth those section 75-20-301 criteria as to which no issue of fact or law has been raised 

1 9 ~ that are to be conclusively presumed and are not subject to further proof except for good cause 

20 shown, and any other special rules to expedite the hearing which the hearing examiner shall adopt with the 

21 approval of the board. 

22 (9) At the conclusion of the hearing, the hearing examiner shall declare the hearing closed and 

23 shall, within 90 ~ 45 days of that date, prepare and submit to the board and in the case of a conjunctive 

24 hearing, within ~ 4e 60 days to the board and the board of health or department of health proposed 

25 findings of fact, conclusions of law, and a recommended decision. 

26 ( 10) The hearing examiner appointed to conduct a certification proceeding under this chapter shall 

27 insure that the time of the proceeding, from the date the department's report is filed with the board until 

28 the recommended report and order of the examiner is filed with the board, does not exceed 9 ~ ~ calendar 

29 months unless extended by the board for good cause. 

30 111 l The board or hearing examiner may waive all or a portion of the procedures set forth in 

~na Le11lslat/11e coundl 
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subsections 12) through 181 of tt:lis soetioA to expedite the hearing for a facility when the department has 

2 recommended approval of a facility and no objections have been filed." 

3 

4 Section 7. Section 75-20-221, MCA, is amended to read: 

5 "75-20-221. Parties to certification proceeding -- waiver -- statement of intent to participate. ( 1) 

6 The parties to a certification proceeding or to a proceeding involving the issuance of a decision, opinion, 

7 order, certification, or permit by the board of health under this chapter may include as active parties: 

8 (a) the applicant; 

9 (b) each pelitieal eAtity, unit of local government, and government agency, including the 

10 department of health, entitled to receive service of a copy of the application under 75-2O-211W; afl4 

11 lo) aAy perseA eAtitloe te reoeiYe sen•iee ef a eepy of tAe applieatieA uAeer 76 20 211 Iii); 

12 le) aAy Aenprefit or~anization forrnee in wi=lolo er in part to prernete eonservation er Aatural aeauty; 

13 to pretoet ti=le on•;ironrneAt, personal i=lealti=I, er eti=ler aielogieel Yaluos; to proseryo i=1isterieal sites; to 

14 prerneto eensurner interests; to represent eernrnereial ans ineuetrial gre1;Jps; er te promote ti=1e eraerly 

15 aeveleprnent of ti=le areas iA ',YAi0A tt:le faeility is to ee leestse; 

16 (C) ANY PERSON ENTITLED TO RECEIVE SERVICE OF A COPY OF THE APPLICATION UNDER 

17 75-20-211 (5); 

18 IOI ANY NONPROFIT ORGANIZATION FORMED IN WHOLE OR IN PART TO PROMOTE 

19 CONSERVATION OR NATURAL BEAUTY; TO PROTECT THE ENVIRONMENT, PERSONAL HEALTH. OR 

20 OTHER BIOLOGICAL VALUES; TO PRESERVE HISTORICAL SITES; TO PROMOTE CONSUMER INTERESTS: 

21 TO REPRESENT COMMERCIAL AND INDUSTRIAL GROUPS; OR TO PROMOTE THE ORDERLY 

22 DEVELOPMENT OF THE AREAS IN WHICH THE FACILITY IS TO BE LOCATED: 

23 ~ any other interested person who establishes an interest in the proceeding. 

24 (21 The department sl=lall ee ~ an active party in any certification proceeding in which the 

25 department recommends denial of all or a portion of a facility. 

26 (a) The parties t:e a eertitieatieA proeeediAg FRay alse iAelude, as p~Blie part:ies, any Mentana eit:i2en 

27 ans an•,• part'f referree to iA 11:11. (el, Isl, er lel ef s1:1eseetien I 11, 

28 (3) THE PARTIES TO A CERTIFICATION PROCEEDING MAY ALSO INCLUDE, AS PUBLIC PARTIES. 

29 ANY MONTANA CITIZEN AND ANY PARTY REFERRED TO IN SUBSECTIONS (1)(Bl THROUGH (1)(E). 

30 ~ Any party waives the right to be a party if tho party does not participate in the hearing 

~na Ler,lslatlve Council 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

before the board or the board of health. 

~ Each unit of local government entitled to receive service of a copy of the application l:lf\6ef 

7§ 20 211 (:31 shall file with the board a statement showing whether the unit of local government intends 

to participate in the certification proceeding. If tl=lo l:lnit of looal !JOYernFAont sees not intens to 13artio_i13ato, 

it shall list in tl=lis statoFAent its reasons for failin!J to so so. Tt:iis statoFAont of iAtont sl=lall be 13t:1blisl=los 

be,oro tl=lo 13roooosin!l llo!jins in a no•,1;s13a13or of !JOnoral oirot:1lation witl=lin tl=lo jl:lrissiotion of tl=lo a1313lieallle 

Id nit ef looal 9evornFF1ent." 

Seetien 16. Seotion 7§ 20 222, MCA, is aFAensos to reas: 

"71i :i!O :i!:i!:i!. Reeerd of hearing preeedYre FYies ef e•tidenee bYnlen of proof. (11 Any stt:1sios, 

inYosti!jatiens, ro13orts, or otl=lor sool:IFAontar~· 0\1isonoo, inoll:lsin!l those 13ro13aros b•( the se13artFAeAt, whieh 

aA'!' 13arw wishes the boars to eonsiser or which the boars itself ex13eets to l:ltilics ~ or rely t:113on shall 

f!J.!:!§! Ile FAaso a J:lart of tho rooors. 

(2l A reoors shall ~ Ile FAase of the heariA!l aAel of all tostiFAen•t takeA, 

1:3) In a eortifioation 13roooosin!j holel 1:Jnser tl=lis el=laJ;1ter, tl=lo a1313lieaAt l=las tile bt:1relen of shewin!J 

131f eloar ans oonYinoin!J OYisenee tl=lat tile a1313lioation shot:1ls be !JFantoel anel tl=lat tile eritoria of 7§ 20 :301 

1 7 are FA et. 

18 14) All 13rooeoelin!js l:lnser tl=lis ol=la13ter are !JO·,·erneel by tl=lo 13roeeel1:Jros set fertl=l in tl=lis ol=la13ter, tile 

19 proeoat:1ral rt:1los aaaptaa ey the eoara, ana tf:!o Montano Rt:1los of E,isoAee t:1nloss one or FAoro r1c1los of 

20 e>w•ieJeAoo aFe NaiveEt By the Roaring enaminer t:Jpon a s~o,Ying of _geed ea1:1se By one er R!lere ef tl=lo f:larties 

21 to tile l=loorin!J. ~lo otl=ler rules of 13reoogt:1ro or oYisoAao sl=lall a1313ly oxoo13t tl=lat tho oontestes ease 

22 13reoodures of tile Montana /1,sFAinietrati',o Prooest:1re Aot sl=lall 0131311,1 if not iA oonfliot ·,•,iitl=l tile 13rooeelures 

23 sot fertl=l in tl=lis ol=la13ter er tile J;1roeeE11:Jral Fl:llos ade13teel ey tile boars." 

24 

25 Seetien 17. Soatien 71i 20 221i, MCA, is aFAoAsod te roes: 

26 "7li :i!O :i!:i!li. Cortifieate renewal applieation oontente filing fee. (1 J /1,n'f oertifioato heleer fer 

27 a faoility as aefinoe in 7§ 20 104(101(allil FAav ap13ly for raneNol of a aortifioato 13riar ta tRo eertifieata 

28 lapsin!j. 

29 (21 An a13plieant for a rene~, al ef a oortifieate shall file witR tRo eo13artfflont and ee13artFF1ont ef 

30 Realtl=l a joiAt ap13lieation in suel=l tRo ferFA ae tl=lat tRo eoare FDE!uiros ey r1:1la. 

~na Leglslat/1111 Coundl 
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10 

11 

12 

13 

13) An applieation fer renewal of a eertifieato A'H,ist inoh:1do 1:1pdatod information on tl9o ffiattors 

listed in 76 20 21111 )(a) tl:lat l:\ayo ol:langod sineo tl:lo original applieation and s1:101:l otl:lor information as tRo 

eoard r0Ej1:1Ires b•,1 r1:1le for eort1fioation. Tl:lo matters listed in 76 20 211(1)(a)(i'r) (1)(a)(iiil and (1lla)(y) 

( 1 I (al (i'rl for tl:le alternate looations m1:1st so 1:1pelated only if !RO board elotorminos tl:lat witl:lin tRe eertified 

loeation signifieant el9anges l:la're oee1:1rrod to warrant a ro'riew of alternate looations. 

(4) An applieation fileel 1:1neler s1:1bseetion 11) m1:1st eomply witR !Re pre'risiens ef 76 20 211 (3) 

IRFSl:lgR 161 and 14). 

(6) E1rnept as pro'rielea in tRis s1:1eseetion, tRe applieant s19all pa•; a filing foe te tl9e department in 

aeeoraanoe witR 76 20 21612). Tl9e fee is in adelition te an·; prouie1:1s filing foe ,:,aid for ,:iroeessin§ tl9e 

eri§1nal ap,:ilieatien fer a oeHifioate p1:1rs1:1ant to 76 20 216. Tl:le fee may not eneooel !Re fellowing seale: 

la) O.126'l'o of aR'f ostimateel east 1:1p to $300 million; pl1:1s 

le) O.Oe3% of any ostimatoel east o·,·er $300 million." 

14 &oetion 18. Seetien 76 20 22e, MCA, is amondeel to read: 

15 "71i 20 226. Renewal st11dr. 11) Upon reeeipt el a eornplotod applieatien fer renewal ef a 

16 eertifieate, tRo elepartment sRall e11al1:1ate tRe 1:1pdated information anel any signifieant el9angos in need, 

17 alternati'ros, teel9nelo§y, easelino BRYironment, anel tl:le en'rirenmental irnpaets of a faeility tl:lat 19a•te taken 

18 plase sines tRo original stt1dy performed in granting tAo eertifioate, eonsiElering tRo applieaele eriteria listed 

19 iA 79 2Q 3Q1 an8 79 2Q 6Q6 aA8 the eri§iAal BoaF8 tiASings aA8 eeniiieate eenditions. 

20 12) Tl9e department of 19oalth and tl9o eoard of 19oaltR, ',Yithin 10 montRs of aeeoptanoo of a 

21 eemploto renewal applieation, sllall oomplete tile stat1:1tor~· El1a1ties establislleel in 7e 20 21 ei<H. A oop, of 

22 any Elosision, opinion, order, oenifieatien, or permit mt1st be seP1eEI on tl=le Elopartment anEI tl=le Board ana 

23 rnt1st be t1sod as part of tl=leir deeisienmaking preeoss. 

24 13) Witl=lin 12 months folle•,•;ing aseeptanaa of a aemplate a1;1pliaatian for renewal of a oortifioata, 

25 tAe elepartment sl=lall make a report to tho board. TRis report mt1st aontain tl:lo department's M1:1Elies, 

26 evah:tations, reeeFAFAendatieAe, anet other t;teninont 8eouFAonts ree1:1lting tro~ ite stueiy ans ei,•aluation ane 

27 an 1:1pdatod on~·ironFRental iFRpaet stateFRont er anal.,.ois p1:1rs1:1ant to tl:le Montana En~·irenmontal Peliev Ast. 

28 Tl:le do1;1artrnont' s report FRtJ&t be direeteel to tl:lo qt1eotion of wl=letl:ler tl:le original boar a finaings ana 

29 aonditions Ra're been or neea to Bo altered as a rest1lt of an•,- signifieant el=langes in neaa, alternatives, 

30 teshnelogy, easoline en'rironFRont, er en•,irenFRoAtal irnpaet sinee ios1:1anee of tho eortifioato, eonsiderin§ 

~na Leg/slatlve Coundl 
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the applieaele eriteria listed iA 76 20 301 aAd 76 20 603. 

2 

3 

4 

5 

6 

7 

8 

9 

I 4) TRe departFAeAts ef traAspertatieA; eeFAmeroo; fish, wilellife, aAel parlts; state laAds; f8¥eA1:1e; 

aAd p1:1elie seP,1ioe reg1:1latioA shall repert te the dei:,artfflaAt iAfBFFl'latieA relatiAQ to tl=ie iFl'lpaet ef the 

13repeseel site on eaoh SepartFAoAt's area ef responsibility. TRe repert FAay inoh:Jde o~inions as te the 

ad·,isaeility af reAewiAQ the eortifieate. The ElepartmoAt shall alleeate f1:1Aels eetaiAoel from filiAQ foes ta the 

departmeAts makiAQ F0JlOFtS to FBiFABl:IFSO them for the east ef eoFApiliAQ iAfOFFAatioA aAd iss1:1iAg the 

reei1:1ireel reports." 

&eetien 19. SeetieA 76 20 227, MCA, is aFAeAded to read: 

10 "7& 20 227. CeAifieate rene·,..,al hearing deeieien. 111 The eearel sl:lall fellow tl:le pFOvisieAs ef 

11 76 20 218 thFBl:IQh 76 20 222 iA FAakiAQ deeisiOAS OR OOFtifioate FOAewals. 

1 2 12) WithiA 60 days after s1:1BFAissien of the reeemmended deeisien B'( tl:lo hearing e11affliner, the 

13 Beard shall FAake 09FAplete findings, iSGl:IO an opinien, and Fender a deeision 1:1pon tAO FOOOFd, oitAOF gFaAting 

14 er eon•t•ing 1he rene\1,•al apf)lieelion er roAe\\•ing 1:he eenitieate ,vi1:R s1:1eh ehanges iA tRe terFAs ane1 

1 5 eenditions as tAO Board OOASidOFS apprepriato. 

16 13) The Beard ma•r net renew a eortifioate eitAor as proposed By tho ai:,plieant er as FAediliod By 

17 tAo Beard 1:1nless it lines and dotorminos tl=lo eriteria in 7ii 20 301 and 76 20 603, eensidering anv 

18 signifieant eAanges in need, altematiYes, teeAnelegy, easoliAe BAYirenFAent, and environmental iFl'lpaet." 

19 

20 Section 8. Section 75-20-301, MCA, is amended to read: 

21 "75-20-301. Decision of board -- findings necessary for certification. (11 Within 60 days after 

22 submission of the recommended decision by the hearing examiner, the board shall make complete findings, 

23 issue an opinion, and render a decision upon the record, either granting or denying the application as filed 

24 or granting it upon 61:!eR terms, conditions, or modifications of the construction, operation, or maintenance 

25 of tho facility as the board considers appropriate. 

26 (2) The board may not grant a certificate eitAer ae p,epeeed e•,· tl:le api:,lieaAI o, as FAedified ey tAo 

27 ee6f6 unless it sAall fiAe aAe eeteFFAine finds and determines: 

28 lal tAe eaeie of tl=le Aeee fa, tl:le faoilit'(; THE BASIS OF THE NEED FOR THE FACILITY; 

29 ™ifil the nature of the probable environmental impact; 

30 (el tAat tAe faoility FAiRiFFli<!es ad,10,so en¥irenFAental ifflpaot, eeAGieloring tAe state ef a¥ailaele 

~n• Ler,tstattve Coundl 
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teet:melegy ana the natuFS ana eeenemios ef the .,,aFieus alteFnatives; 

2 (al eaot:i et the eFiteFia listea in 76 20 60a; 

3 1C} THAT THE FACILITY MINIMIZES ADVERSE ENVIRONMENTAL IMPACT, CONSIDERING THE 

4 STATE OF AVAILABLE TECHNOLOGY AND THE NATURE AND ECONOMICS OF THE VARIOUS 

5 ALTERNATIVES; 

6 ID) EACH OF THE CRITERIA LISTED IN 75-20-503; 

7 +el±!tli.fil in the case of an electric, gas, or liquid transmission line or aqueduct: 

8 (i) what part, if any, of the line or aqueduct st:lall ee ~ located underground; 

9 (ii) that the facility is consistent with regional plans for expansion of the appropriate grid of the 

10 utility systems serving the state and interconnected utility systems; and 

11 (iii) that the facility will serve the interests of utility system economy and reliability; 

12 ~ that the location of the facility as proposed conforms to applicable state ans losal AND 

13 LOCAL laws and regulations ioouea tt:lereunaeF, 011oe1n that the eoaFa may Fefuse to appl',' anv loeal law 

14 er Fegulatien if it fines that, as applies te tho propoooa faoility, tt:le law er regulation is unreasenaely 

15 FastFistivo in ·,iew et tt:le e1Eisting teet:lneleg•;, el faeteFs et east OF eeonomies, or of the neeas of 

16 eensumers, whether loeatea insiae or outside of the diFSetly affeoted §O't'BFAFReAt suedivisiens , EXCEPT 

17 THAT THE BOARD MAY REFUSE TO APPLY ANY LOCAL LAW OR REGULATION IF IT FINDS THAT, AS 

18 APPLIED TO THE PROPOSED FACILITY, THE LAW OR REGULATION IS UNREASONABLY RESTRICTIVE IN 

19 VIEW OF THE EXISTING TECHNOLOGY, OF FACTORS OF COST OR ECONOMICS, OR OF THE NEEDS OF 

20 CONSUMERS, WHETHER LOCATED INSIDE OR OUTSIDE OF THE DIRECTLY AFFECTED GOVERNMENT 

21 SUBDIVISIONS; aAe 

22 (§l that the foeilif',r will oerYe the puelie interest, eonYenienee, and neoossit','; 

23 (G) THAT THE FACILITY WILL SERVE THE PUBLIC INTEREST, CONVENIENCE, AND NECESSITY; 

24 ~ that tho department of health or board of health A&Y& has issued a decision, opinion, 

25 order, certification, or permit as required by 75-20-216(3);--at'18 

26 (il that the use ef puelio lanes foF loeatien of the faoility ,,..,ae e•,•aluatee ane puelie lands were 

27 seleeted whene.,,er their uso is as eeonoFRioall~• praotioaele as tho ueo of priYate lanes and ooFRpatiele with 

28 the enYironFRental OFiteria liotoe in 76 20 6Qa. 

29 ( ai In deteFFRining that the faoility will ser¥e the puelie interest, sen11enienoe, ans nooossit',' undeF 

30 subsootion (2)(gl of this seotien, the beard shall eensider: 
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lal tl=ie items listeEl iA s1:1eseotieAs 12l!al aAEl 121!bl ef this ssetioA; 

2 lel !AB 13eAefits te tl=ie aJ!J!lieant aAEl the state ros1:1ltiAg frem tl=ie J!FOJ!eseEl faeility; 

3 (el the eHeets ef tl=ie oeeAeFAio aeti'1ity res1:1lting freFA the J!FBJ!0S0El faeility; 

4 (Ell tl=io eHoets ef tl=ie f3FBJ!esed faeility BA tl=ie J!l:lblie l=iealth, welfare, aAd safety; 

5 lel anv etl=ier faeters tl:\at it eensielers rele•,·ant. 

6 (4) GeAsiSerations af need, r:>1:Jblie AeeEI, er J:H::Jblie eon•,•enienee aAd Aooessity aAS SeFflenstratioR 

7 tl:\ereef by tho aJ!J!lieaAt shall 0J!J!l•t enly te 1:1tilit·f faeilities; AND 

8 (I) THAT THE USE OF PUBLIC LANDS FOR LOCATION OF THE FACILITY WAS EVALUATED AND 

9 PUBLIC LANDS WERE SELECTED WHENEVER THEIR USE IS AS ECONOMICALLY PRACTICABLE AS THE 

10 USE OF PRIVATE LANDS AND COMPATIBLE WITH THE ENVIRONMENTAL CRITERIA LISTED IN 

11 75-20-503. 

12 (31 IN DETERMINING THAT THE FACILITY WILL SERVE THE PUBLIC INTEREST, CONVENIENCE, 

13 AND NECESSITY UNDER SUBSECTION 12l(Gl. THE BOARD SHALL CONSIDER: 

14 (Al THE ITEMS LISTED IN SUBSECTIONS (2l(A) AND (2)(8); 

15 (Bl THE BENEFITS TO THE APPLICANT AND THE STATE RESULTING FROM THE PROPOSED 

16 FACILITY: 

17 IC) THE EFFECTS OF THE ECONOMIC ACTIVITY RESULTING FROM THE PROPOSED FACILITY: 

18 \Dl THE EFFECTS OF THE PROPOSED FACILITY ON THE PUBLIC HEAL TH, WELFARE, AND 

19 SAFETY; 

20 !El ANY OTHER FACTORS THAT IT CONSIDERS RELEVANT. 

21 !41 CONSIDERATIONS OF NEED, PUBLIC NEED, OR PUBLIC CONVENIENCE AND NECESSITY AND 

22 DEMONSTRATION THEREOF BY THE APPLICANT APPLY ONLY TO UTILITY FACILITIES DESCRIBED IN 

23 75-2O-1O4(1Ol(A)(I), (10)(8), (1OHCl, AND (1OHDl." 

24 

25 Section 9. Section 75-20-303, MCA, is amended to read: 

26 "75-20-303. Opinion issued with decision -- contents. ( 1) In rendering a decision on an application 

27 for a certificate, the board shall issue an opinion stating its reasons for the action taken. 

28 (21 If the board has found that any regional or local law or regulation wl:!ieA that would be 

29 otherwise applicable is unreasonably restrictive J!l:IFGt:1ant te 7i 2G ag1 (2l(fl, it shall state in its opinion the 

30 reasons H,erefer that it is unreasonably restrictive. 

~n• Ler,t•t11tt11e Coundl 
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13) Any certificate issued by the board~ must include the following: 

2 la) an environmental evaluation statement related to the facility being certified. The statement~ 

3 must include but not be limited to analysis of the following information: 

4 Ii) the environmental impact of the proposed facility; and 

5 Iii) any adverse environmental effects which cannot be avoided by issuance of the certificate; 

6 !iiil 11reeloms aREl eejeetieRs raiseEl B't' ether feEleral aREI state a!jeAeies aREl iRterestoe !jreu11s; aREl 

7 (i 11l alterRati',es te tAe 11re11esee faeility; 

8 lbl a plan for monitoring environmental effects of the proposed facility; 

9 (c) a plan for monitoring the certified facility site between the time of certification and completion 

10 of construction; 

11 Id) a time limit as provided in subsection (4); and 

12 (e) a statement signed by the applicant showing agreement to comply with the requirements of this 

13 chapter and the conditions of the certificate. 

14 (4) (a) The board shall issue as part of the certificate the following time limits: 

15 (i) For a facility as defined in (el er (el ef 75-20-104( 1 0J(b) or ( 10) (c) that is more than 30 miles 

16 in length, construction must be completed within 10 years. 

17 Iii) For a facility as defined in~ 75-20-104( 1 0)ill that is 30 miles or less in length, construction 

18 must be completed within 5 years. 

19 !iii) For a facility as defined in~ 75-20- 104( 1 0)ifil, construction must begin within 6 years and 

20 continue with due diligence in accordance with preliminary construction plans established in the certificate. 

21 (bl Unless extended or renewed iR aeeereaRee with sueaeotioR (4llel or 76 20 226 tnrou§l=I 

22 76 20 227, a certificate lapses and is void if the facility is not constructed or if construction of the facility 

23 is not commenced INithin the time limits provided in this section. 

24 (c) The time limit may be extended for a reasonable period upon a showing by the applicant to the 

25 board that a good faith effort is being undertaken to complete construction under subsections (4)1a)(i) and 

26 (4)(a)(ii) or to begin construction under subsection (4)(a)(iii). Under this subsection, a good faith effort 

27 includes the process of acquiring any necessary state or federal permit or certificate for the facility and the 

28 process of judicial review of any MteA permit or certificate. 

29 (61 The 11re~•isieRG ef Si:je&eetieR (41 a1111I•; te aR•,• faeilit)1 fer whieh a eertifieate has Rot eeeR issues 

30 er fer whieh oeRstwetieR is yet te ea oemmeReee." 

~na Leotslatlv• Coundl 
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&eetioR 22. SeefieA 76 2Q agc1, MCA, is afflenSeB ta reae: 

2 "76 2Q 3Q4. Wain, of p,o..,ieioRe of eeRifioatioR praoeediRge. 11) TRe beaFd Fl'lay 1J.1ai 1.«e oofl'l,:iliaAee 

3 witR aAv ef tRe fJFevisieAs ef 76 2Q 21 e tRre1:1gR 76 20 222, 76 20 601, and tRis f)art if tRe af)f)lieaAt 

4 Fl'lakos a elear ans oeAYiAeiAg sRewiA§ to tRe beaFa at a 131:1blie Rearing tRat aA ifl'lfl'leaiate, urgent Rees fer 

5 a taeilit>,< e>1iMs and tRat tRe a,:iplieant did not Ra¥e knewledge tRat tRe Rees for tRe faeilit~· eitistee 

6 suHieieAtly in aaYaAoe to f1:1lly eefl'lplv witR tl=ie proYisioAs of 76 20 2Hi tRro1:1gh 76 20 222, 76 20 f.i01, 

7 BREI tRiS f)art. 

8 (2) TRe boars Fl'lav wai~•e eofl'lf)lianee '"'ith aAy of tRe j:lroYisions of this el=iapter uj:leA receif)t of 

9 Aotiee by a f)erseA s1:1bjeet te tRis ohapter that a faeilit~• er assoeiated faeility Ras been eafl'lagea er 

1 O aestreved as a result of fire, fleod, or other Aatural disaster er as tl=ie res1:1lt of iAs1:1rreotien, '"''ar, er etRer 

1 1 ei·til eiserElor afla tRere e11ists an ifl'lRlediato need for oonstrnetioA of a nev,1 faoilitv or assoeiatea facility OF 

12 the relooation of a f)rovio1:1sly e11isting faeility or assooiatod faoility in oreer to profl'loto the p1:1blie welfare. 

13 (3) Tl=io boars sRall waiYe eoR1pliaAoe •,11ith tRo roE11:1iroR1ents of subsootiens {2llel, (3)(bl, and (311el 

14 of 7a 20 3Q1 and tl:lo FOfluirefl'lents ef s1:1bseotions (1Hal(iY) and M ef 76 20 211, 76 20 218(3), and 

15 7f.i 20 303(3HaHiv) relating to eonsieeratieA of altornatiYe sites if the apj:llioaAt Rlakes a elear aAa 

16 oon·,1inoing showing te tl=le board at a pubho hearing tl=iat: 

1 7 (al a j:IFOf)osod faoilit~· will be eenstr1:1oted in a eeunt·; •,t,•l=lere a single efl'lplo·;or within tho oeuntv 

18 Aas fJOFRlanentl·; eurtailed er oeased OfJOFations ea1:1sing a less of 260 er Rlore j:IBrPAanont jobs witl=iiA 2 

19 yeaFs at lt-le oFA,:ale ;or's e~eratiens •.vi:thiR tl=le r3ro00eting 10 rear periect; 

20 (b) tl=le oouAt·; and FAuniei11al ge•,cerning bodies in wl=iese j1:1risdietien the faoility is fJFB!IDSeel te be 

21 leeated SUpfJ0Ft BV F8SDIutien SUOR a wai'ler; 

22 (el the pre11esed faeility will be eenstF1:1etea witl=iin a 16 FAile Fedius ef tl=ie operations ti=lat have 

23 eoasea BF been eurtailea; ans 

24 (di the prej:le&ed faoility will l=ie'll'e a benefieial effeet on tl=ie eeenornv of the ee1:1At·; in wl=liol=i tl=ie 

25 faeilitv is pFepesea te be loeated. 

26 ( 4) The ,1,ai•, er f:'FOt1ideS tor iR St:JbeootieR fd) a13pliee oAly ~e perFRaAoAt jab lesses B~• a siA§le 

27 ernpleyer. The wai'll'er fJFDYiaea fer in S!.JBseetien (3) does net a1111l·t te jells ef a teR111e1a,-, or seasoAal 

28 nature, inol1:1ding but Rot liFAited te eonstruetien jabs er job lesoes during lal!eF disputes. 

29 (iii Tl=ie .,.,,aiver 11re¥ideEI for in s1:11!soetien (3l eeee not a~11ly te eensiaeration of alternMi, es er 

30 FAinirnurn adverse enviFBAFAenMI iRlpaet fer a faeility defined in s1:11!seetiens I 10) !bl, (el, IEll, OF (el of 

~n11 Ler,lst11tl11e council 
- 22 - SB 366 



54th Legislature S80366.02 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

7e 20 104, !or aA asseeiateEi faeilil'; EiefiAeEi iA 7e 20 104 (3) er for aA·, pert oA f • ,,, e er ~Foeess IA a fae!lit·, 

EiefiAoEl iA subseotI0A 11 Olla) of 79 20 1 o4 . 

1 

to t"1o 01<t0At t"1at t"1e proeoss er pertI0A of tf:lo faoilit·, is Aot 

subjoot to a pern=1it issues bv t"1o aepartFReAt of ROaltf:1 or aoara of "1ealt"1. 

1 

(el ffi T"1o ap13lieaAt s"1all pa·f all Bl!peAses re~uireEi to proeess aAEl eeAEiuet a "1eariA§ BA a waiver 

re~uest uAEier subsoetieA 13) Mo···e··er A" •· · " • , a Y 13a, FAOAts FRaEle uAEler t"1is subsootioA s"1all FRust be ereel't 11 -- 10 

tewarEi t"1e fee 13aia l:IA80F 7e 20 21 B to tRe OKtBAt tf:lo Eiata BF eviEloAee l3FOSeAtOII at tRO "1oariA§ OF the 

EieeisieA of t"1o bearEl l:IAEler s1:1bseetieA (31 1"1· · · 16 seOtlOA eaA be l:lSOEl IA FRakiA!I a eortifieatiBA EioeisieA UAElor 

t:Ris eRapter. 

(7) T"1o boare FRav §FaRt oRlv eRe •··ai"er 8 9 , , n v l:lA er 51:l seetI0As (3) aAEi I 41 for eae"1 perFRaAeAt loss 

ef jabs as EiefiAoEl iR s1:1bsoetieA (3) (al." 

Seatier1 23. Sootior1 7e 20 402, MCA, is aFRoAEleEl te reaa: 

"7& 20 402. ~~ • er1iterir1g. T"1e bearEl, tf:le ElopartmoAt, t"1e ElopartFAeAt of "1oalt"1, aREl t"1e boarEl of 

"1oaltR s"1all FROAitor tRe eporations of all eertifieatoEi taeilities for ass1:1ring to BRSl:lro eeAtin1:1iA§ eeFRpliaAee 

witR t"1is e"1a13ter aAEi eortifieatos iss1:1eEl f:1ero1:1RElor 1:1nEler tf:lis ef:lapter anEl tar EliseovoriR§ to Eiisee·,er ans 

PFO\IOAtiA§ preVOAt neAOOFRpliaAOO witR tRis oRapter aAEi tRe oortifioatos. Tho applieaAt SRall pav all 

el!13onses related to t/:io FROAitoriA!I 13/an ostablisf:leEi in s1:1bseotioA (311b) or (31 lei of 78 20 303 t h o t e Bl!tent 

feeleral f1:1Aels a•,ailablo for t/:io faoilit'f, as elotermiRaEi B'I' t/:ie eloJlartFRent of "1ealtR /:ia•·e Aot b 8 el , • eeA 13re..,I e 

tor s1:1eR p1:1rpeses." 

&ea1ien d4, ieotieA 79 20 4Q3, MCA, is ameASed to Fea8: 

"7& 20 403. A _e..,oealier1 or ayaper1aiar1 of aertifiaate. Follo•,ying notioo ans an 013 pert1:1nitv for a 

f:lear1n11, a eertifieate FRB',' be ra·,·okoel or suspenEleEl B'f tlala boars: 

I 1 I fer anv FRetorial false oteteFRaAt iA t"1e a1313lioation or iA aeoeFRJJBA) iA!I stateFReAts or stuaies 

ref,11:1iroe ef the epplieaAt if a tr1:110 et:at:oFRont \\•e1:11e RaYe ,,,aFFaAtee the 138 ef f 1 • • er s re usa to grant a eart1f1eate· 

I 2) for failure to FAaintain safat·· st El a , ,an ar s or to oeFRplv wit/:i t/:ia terFR& er eonaitieAs et tRe 

eertifieate; er 

(31 tor 1t•iolatieR et aAy pro,,isieR et tRie eheptor, tRe r1:1lee ioeueel therouAeler, er orders of tho Board 

er elepanFRoAt." 
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See:tieA ~&. SeetioA 76 20 40&, MCA, io aFReRdoS to Fead: 

2 "7& 29 4Qi. cltidiaial POJ..1ier1,• ef 11aa,d Bea,tt, Ilea,~ el health, aAEI Elepar1ffleAt ef health deoieioRs. 

3 (l l Anv aotive iiarty as ElefineEI in 7!i 20 221 aHrio,•eEI 1:1~• the final Eleoisien ef the bearEI en an aiiiilieation 

4 fer a eortifioate R'lay ebtain juElioial ro,1iO\ti.1 of that Eleeision IJ•t tl'lo filing of a J:)otition in a state Elistriet eourt 

5 ef 88fflp8t0At j1:1Fisdie1:ioA. 

6 121 Tl:le juElioial re,1iew J:lreoeElure sl'lall be tl'lo seR'lo as tl'lat for eentesteEI eases unElor tl:lo Montana 

7 AdFRiAistrati .. «e Prooeeit:Jf8 Aet. 

8 131 Wl:len the l:learEI of healtl'I or EleJ:)artrnent of health eenEluots hearings J:lUrsuant to 71i 20 21 el:31 

9 anEI 71i 20 218 anEI tl'le aJ:lJ:llieant is grantee a J:lOFFAit er eertifieatien, with or witl'leut eonditiens, J:)ursuant 

1 O to the laws adR'linisterod b·( tl'le EleJ:)artrnent of healtl'I anEI the l:loard of healtl'I anEI this ol'la11ter, the deeisien 

11 R'lay enl•r be aJ:111ealeEI in eenjunetien witl'I tl'le final eleoisien ef the beaFel as J:lFO•,•ieled in subsoetions ( 11 and 

12 12). If a J:)errnit er eortifioation is elonieEI b~• the EleJ:)artR'lent of health or the board of healtl'I, the BJ:lJ!lieant 

13 ffifl'r-

14 (al aJ:)J:)Oal tl'lo Elenial under tl'le a11J1ollato re,•iew J:)reeeduros J:lFO¥ielod in the laws adrninistoreel ev 

15 tho EleJ:)aFlFRont of health and tho l:loard of healthJ er 

16 (el reserve the right to aJ:)J:loal tho elenial ev the EleJ1artF11ont of health or tl'lo eoard of health until 

17 after the boarel has issueEI a final dooision. 

18 (41 f£l. Nothing in thie Tl'lie eootion FRB'J' not ea oonstruod to J!rohieit tho eearel froFR l'loleling a 

1 9 heerin!! as herein 1ire .. ided in this eeetien en ell rnettere that are net tho subjeet ef a j;lending BJ;IJ:leal b•; the 

20 BJ:lJ:llieant under sueseetian (3l(al ilJ:l:!I:." 

21 

22 Soatiofl 28, Seotion 71i 20 407, MCA, ie aR'leneleel to rood: 

23 "76 20 407. Jwl'i1dletloA ef aew,ta rNtl'iatad. li!1100J:)t as o,1J:)resslv set forth in 7§ 20 401, 

24 7§ 20 4 Oil, anel 7!i 20 408, ne a eourt of this state hes !lees not haye jurisdiotien to l'lear or eleterFRino any 

25 iosl:te, ease, er eontre,1ore1,• eoneerning any A=I0Mer \Yhieh !.81! u,«ae er eo1:1IS Ra,,e BeeA SetorFRineeJ in a 

26 13roooodiAg Bejere 11:le Beard uRSer t:Aia el-1apter er te step er delea,1 the eer::1struetioR, 013eratioA, or 

27 FRaiAt:onaAee of a faoilily, e>teept ta enforee eemplianoe •Niff::l tRis ohapter er t:he ~reYisioRs of a eertifieato 

28 issued AOF8UF18OF J:lUFOl:IBnt ta 71i 20 4 04 an El 71i 20 401i Bf 76 20 4 98," 

29 

30 See•io11 27. Seetien 71i 20 408, MCA, is aFReneleel te reaEI: 

~n• t•11ts1atlv• coundl 
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2 A eersoA WAD eeFAFAOAOOS to OOAStFl::18t OF operate a faoility witAOl:lt first obtaiAiAg a eortifioate F0EjUIF08 

3 l:JA8BF 7ii 20 201 er a waiver tAOFOOf l:JASOF 7ii 20 a04(2) OF witAOl:lt Aa\liAg first ~ ebtaiAeEi a 

4 oortifioate, BOAStfl:JOtS, oi,oratos, OF FAOiAtaiAS a laeilit1( etAer tAOA iA OeA'lpliaAeo witA tAB eertifieate OF 

5 vielatos aA'I' etAer previsieA el tAi& eAai,ter er aA'I' rule er eraer aaeptea tAere1:JA8er 1:JAeler tAis ei=laeter er 

6 IIAOWiAgl•t submits lalse iAfeFFAatieA iA aA.,. repert, 10 1(00F plaA, er applioat10A reei1:Jireet B;' tAIS CA apter er 

7 rule er eraer aeteptoet tAere1:JAEier uAEier ti=lis eRaetor er ea1:Jses OA'I' of tAo aforeA'!eAtioAeel aets to 0001:Jr is 

8 liable ler a ei.,,il peAalt·( of Rot FAore tRaA $1Q,OOO for oaeA 11ielatieA. 

9 {El) ,aoA da~, of a eentiA~ing ¥iolatioA 0onstit1:.1tes a soJ3aFate effenoe. 

1 O (el TAO i,oAalt'I' is reee11eral:lle iA a ei¥il Sl:lit l:lrougRt l:l·r tRe anomev geAeral oA boAalf ef tAe state 

11 iA tRo Eiistriot oourt of tRe first juaieial elistriot of MoAtaAa. 

12 (2) WAOB\IOr kAowin€jl'I' aAel willf1:Jll•1 ¥ielatos Sl:JBSOOtieA 11) SAOII be fiAoel AOt FAero tAOA $10,000 

13 fer BOSA \lielatieA Of iA'lprieoAeEi for AOt A'IOFO tAOA 1 '(ear, Of botA. EaeA 80'{ of a BOAtiAuiAg vielatieA 

14 eeAstit1:Jtes a separate effoAso. 

15 ( a1 Jll. IA aaaitieA te aA'f' poAaltv pre¥iEioa iA s1:JbseetioA 11 l or 121, wAoAe~er ti=le etepartFReAt 

16 eteterR'liAos ti=lat a perseA is vielatiAg er is aeel:lt te •~iolate aAy ef tAo provioieAo of ti=lis soetieA, it FAay refor 

17 the FRaMer to 11=10 attornov §onoral 1.-..Ro ~a•, Bring a ei¥il aotion en l3eRalf of tRo state in tho eHstriet eourt 

18 of tAe first juaieial Eiistriot of MoAtaAa fer iAj1:JAetiYo or otAor appropriate relief agaiAst tAo ,•ielatioA aAel te 

19 eAforee ti=lis ei=lapter er a eertifieate issues i=lere1:JAEior uAeler tAis eAaptor. UpeA a prepor si=lewiAg, a 

20 porFAaAeAt er preliA'liAary iAjl:JAOtioA or tomperar'I' rostraiAiAg oraor &Rall eo graAtea '"''itAOl:lt beAEi. 

21 ( 41 The ElopartmeAt sRall alee eAferee tAis ohapter aAEI eriAg legal aotieAs to aeeeR'lplisA the 

22 BAfereOFABAt tRFBU!jA its e·NA legal eeuAsel. 

23 (ii) ffi ,'\II fiAes aAEi paAaltios eelleotoe sAall must be eopesitee iA tAe state speeial reveAt1e fuAe 

24 fer tAe use of tAe eepartA'IOAt iA aeFAiAisteriAg tAis eAapter." 

25 

26 &aetia11 28, SeetieA 8ii 1 ii 107, MCA, ie amoAeoe to roae: 

27 "8& 1 & 107. liiHFAptio111. I 1 l TAo proYisioAs of 8ii 1 ii 108 tl:!ro1:JgA 8ii 1 ii 110, 8ii 1 ii 209 tAre1:Jgi:I 

28 8ii 1 ii 21 e, 8ii 1 ii d0ii, 8ii 1 ii 401, 8ii 1 ii ii02, aA& 86 16 ii03 88 AOt appi)' te: 

29 (al eaA'ls suejeet to a perFAit iee1:Joe pursuaAt to 82 4 aaii for tl:!e porioel euriAg wAieA tAe elaFA is 

30 s1:JDioet to tt:te r:,erRiit: 

~'!!Jna Ler,lstatt11• coundl 
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1 (el feliernl liaFRo aAli reoer-teirs; 

2 (e~ EtaFAs aA8 reservoiFB lieeReeel aAB subteet te iAs,:1eotieA By the feSerat oRorg•,r regulatery 

3 BBFRFRissieA; er 

4 (el liaFRS !Rat are FBEjUireli te el!taiA a eertifieate et BA ,·iFBAFRBAMI OBFRpatil!ility BAii publie Aeeli 

5 pursuaAt ta 71:i 20 201 fer t1=1e perieli li1:1riA!J wi=1iei=1 ti=1e liaFR is a1:11!jeet te tl=le eertifieate. 

6 (2! Ti=1e preYisieAs at 81:i 1 e 108 tl=lreugi=1 81:i 1 e 11 o, 81:i 1 e 209 ti=1re1:1gi=1 81:i 1 e 2 HI, 81:i 1e 4 01, 

7 81:i 1 e eO2, aAEi 81:i 1 e eO3 Eie Aet appl•,• to AoAfoeeral ElaFRs aAEI ressPteirs leeatoEi OR felieral laAlis if ti=1ey 

8 are suBjoot te a claFA safot1,• re•1io1,1,• 81,• a foSoral agenoy. 

9 (31 TAB pFO\isiBAS ef 81:i 1 e 3O1:i lie Rat appl•( to SOFAS OAS FBSBfl .. Biro at a AatiBAal priority list site 

10 as liefiAeli ev ti=1e felieral CeFRpFOROASi 1.'e iA•tiFBAFR0Atal ReopeA68, CeFRpeAsatieA, BAii Liaeilitv Aet of 1 980 

11 (CiRCLA!, Fl1:.1elie La•,,· Qe e1O." 

12 

13 NEW SECTION. SECTION 10. REPORTS. THE DEPARTMENT OF NATURAL RESOURCES AND 

14 CONSERVATION SHALL PREPARE AND PRESENT A REPORT TO THE 55TH LEGISLATURE WITH 

15 RECOMMENDATIONS FOR IMPROVING AND MODERNIZING THE MONTANA MAJOR FACILITY SITING 

16 ACT. THE DEPARTMENT SHALL CONVENE A STATE DIALOGUE TO DEVELOP THE REPORT AND 

17 RECOMMENDATIONS. THE PARTICIPANTS IN THE DIALOGUE SHALL REPRESENT A BROAD SPECTRUM 

18 OF INTERESTS AFFECTED BY THE SITING, CONSTRUCTION, AND OPERATION OF MAJOR FACILITIES, 

19 INCLUDING UTILITIES, ENERGY DEVELOPMENT GROUPS, INTERESTED INDUSTRIES, RATEPAYERS, 

20 REGULATORS. LANDOWNERS, AND CITIZEN GROUPS. THE DIALOGUE IS TO BE DESIGNED TO SEEK 

21 THE INVOLVEMENT OF A BROAD RANGE OF AFFECTED INTEREST GROUPS IN THE DISCUSSIONS OF 

22 REFORMING THE MONTANA MAJOR FACILITY SITING ACT, WITH THE EXPRESS INTENT OF ELICITING 

23 A CONSENSUS. THE CONSENSUS DEVELOPING PROCESS MUST USE A FACILITATOR WHO IS NOT AN 

24 EMPLOYEE OF THE DEPARTMENT. 

25 

25 NEW SECTION. SECTION 11. TERMINATION. THE AMENDMENT TO 75-20-104(10)(A)(I) 

27 CONTAINED IN [SECTION 1) THAT INCREASES THE MEGAWATTS OF ELECTRICITY PRODUCED FROM 

28 "50" TO "150" TERMINATES ON JUNE 30. 1997. 

29 

30 NEW SECTION. SECTION 12. APPLICABILITY. (1) A PERSON WHO, BETWEEN !THE EFFECTIVE 

~,:gn• Lqlslatlve Coundl 
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DATE OF THIS ACT] AND JUNE 30, 1997, HAS SUBMITTED A CORRECT AND COMPLETE APPLICATION 

2 FOR ALL APPLICABLE AIR AND WATER QUALITY PERMITS FROM THE DEPARTMENT OF HEALTH AND 

3 ENVIRONMENTAL SCIENCES OR HAS COMMENCED TO CONSTRUCT OR COMMENCED OR APPLIED TO 

4 UPGRADE A POWER PLANT THAT HAS BEEN DESIGNED FOR OR WILL BE CAPABLE OF GENERATING 

5 LESS THAN 150 MEGAWATTS IS NOT SUBJECT TO THE PROVISIONS OF TITLE 75, CHAPTER 20. 

6 (2) A PERSON WHO, BETWEEN [THE EFFECTIVE DATE OF THIS ACT] AND JUNE 30, 1997, HAS 

7 FILED AN APPLICATION FOR ALL APPLICABLE AIR AND WATER QUALITY PERMITS FROM THE 

8 DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES FOR A POWER PLANT CAPABLE OF 

9 GENERATING LESS THAN 150 MEGAWATTS IS NOT SUBJECT TO THE PROVISIONS OF TITLE 75, 

1 O CHAPTER 20, IF THE APPLICATION IS CORRECT AND COMPLETE AS OF OCTOBER 1, 1997. 

11 

12 . NEW SECTION. Section 13. Repealer. Seetiens 7ii 20 ma, 7ii 20 302, 7ii 20 404, 7ii 20 409, 

13 7ii 20 ii01, SECTION 75-20-502, anll 76 20 603, MCA, ~ IS repealed. 

14 

15 NEW SECTION. Section 14. Effective date. [This act) is effective on passage and approval. 

16 -END-

~,n• Ler,lslatlve coundl 
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1 SENATE BILL NO. 366 

2 INTRODUCED BY COLE, HARGROVE, REHBEIN, FELAND, GAGE, STOVALL, KEATING 

3 

4 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE MONTANA MAJOR FACILITY 

5 SITING ACT; AMENDING SECTIONS 76 20 102, 75-20-104, 76 20 201, 75-20-202, 75-20-203, 

6 7620206, 7620211, 75-20-212, 7620213, 7620216, 7620216, 75-20-217, 7620219, 

7 75-20-220, 75-20-221, 76 20 222, 71i 20 226, 76 20 226, 76 20 227, 75-20-301, AND 75-20-303, 

8 76 20 304, 76 20 402, 71i 20 403, 76 20 406, 71i 20 407, 71i 20 408, A~lEl 86 16 107, MCA; 

9 REPEALING SEGTIO~IS 71i 20 103, 71i 20 302, 71i 20 404, 76 20 409, 71i 20 601, SECTION 75-20-502, 

10 /\~lEl 71i 20 603, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE At-ID, AN APPLICABILITY 

11 PROVISION. AND A TERMINATION PROVISION." 

12 

13 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

14 

15 SeelieR 1. SeetieR 71i 20 102, MG/\, is ameAded te Fead: 

16 "76 20 102. Pelie't· aRd legiolati'<'e tiRdiRgo. ( 1) It is tAO eeAstitutionally doelaFed f3eliev ef tAis state 

17 te FAaintaiA and iRl['IFeYo a elean and AealtMul enYironFAont fer f3Fesent and futuFe geneFatiens, te ['lreteet 

18 tAe on11irnAFAeAtal life SUf3[3ert system freFR degradatieA aAd f3FeYent 1,1nFoasenaelo do[3IetieA aAd degmdation 

19 ef Aatural reseurees, aAd te 13re•,•ide for adA'liAistratieA aml eAfereeFAeAt to attain tAese eejeeti,•es. 

20 (2) TAe legislature fines tAat tAo eoAstruetion ef adaitional f30we, er eAergy eonYorsien faeilities 

21 A'IBV ee ne_eessary te A'leet the ineroasing neea for eloetrieity, eAOr!lv, ans etAeF proauets aAS tAat tAese 

22 faeilitios ABYO aA offoot OR tAO eAYireAFABAt, aA iA'IJ;laet OR f3eJ3ulatiOA eeAeeAtratioA, aAS aA effeet eA the 

23 welfare ef the eitii!eAs ef this state. TAeFefoFe, it is AeeessaP,' ta ens1,1re tlc1at the leeatioA, eoAstr1eJetien, aAd 

24 Of3eratioA of f'IOWer aAd eAorgy eoAYersiOA faoilities will [3Feduee A'liRiFAal ad,•erse effoets QA the QAlliFeRFABAt 

25 aAS Uj:leA the eitii!OAS of this state by f3FOYidiAg that a f30Y/0F eF eAeF!j'y' eeAYersieA faeilitv FAa'y' Aet be 

26 eensHuotea eF e['leratea witAin tAis state ,,,..itAeut a oertifieate ef eAYireAA'!eAtal eeffi13atibility aAS f3Ublio 

27 Reed ae~uirea f'IUFsuant to tAis eha13teF." 

28 

29 

30 

Section 1. Section 75-20-104, MCA, is amended to read: 

"75-20-104. Definitions. In this chapter, unless the context requires otherwise, the following 

~na Le11lstatlve councH 
- 1 - SB 366 

REFERENCE BILL: INCLUDES ,I _ 
GOVERNOR'S AMENDMENTS DATED ,. \\-'\) 



54th Legislature SB0366.04 

definitions apply: 

2 (1) "Addition thereto" means the installation of new machinery and equipment which would 

3 significantly change the conditions under which the facility is operated. 

4 (2) "Application" means an application for a certificate submitted in accordance with this chapter 

5 and the rules adopted hereunder. 

6 (3) "Associated facilities" includes but is not limited to transportation links of any kind, aqueducts, 

7 diversion dams, pipelines, transmission substations, storage ponds, reservoirs, and any other device or 

8 equipment associated with the production or delivery of the energy form or product produced by a facility, 

9 except that the term does not include a facility or a natural gas or crude oil gathering line 17 inches or less 

10 in inside diameter. 

11 (4) "Board" means the board of natural resources and conservation provided for in 2-15-3302. 

12 (5) "Board of health" means the board of health and environmental sciences provided for in 

13 2-15-2104. 

14 (6) "Certificate" means the certificate of environmental compatibility aAe 131:Jblio Roes AND PUBLIC 

15 NEED issued by the board under this chapter that is required for the construction or operation of a facility. 

16 (7) "Commence to construct" means: 

17 (a) any clearing of land, excavation, construction, or other action that would affect the environment 

18 of the site or route of a facility but dpes not mean changes needed for temporary use of sites or routes for 

1 9 nonutility purposes or uses in securing geological data, including necessary borings to ascertain foundation 

20 conditions; 

21 (b) the fracturing of underground formations by any means if such activity is related to the possible 

22 future development of a gasification facility or a facility employing geothermal resources but does not 

23 include the gathering of geological data by boring of test holes or other underground exploration, 

24 investigation, or experimentation; 

25 (c) the commencement of eminent domain proceedings under Title 70, chapter 30, for land or 

26 rights-of-way upon or over which a facility may be constructed; 

27 (d) the relocation or upgrading of an existing facility defined by (bl or lo! of 61:Jbsoetion ( 10)1!1.LQr 

28 i1.ill.l£1, including upgrading to a design capacity covered by subsection ( 1 0)(b), except that the term does 

29 not include normal maintenance or repair of an existing facility. 

30 (8) "Department" means the department of natural resources and conservation provided for in Title 

~na Leg/slattve councH 
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1 2, chapter 15, part 33. 

2 (9) "Department of health" means the department of health and environmental sciences provided 

3 for in Title 2, chapter 15, part 21. 

4 ( 1 0) "Facility" means: 

5 (a) except for crude oil and natural gas refineries and those facilities subject to The Montana Strip 

6 and Underground Mine Reclamation Act, each plant, unit, or other facility and associated facilities designed 

7 for or capable of: 

8 (i) generating W 150 megawatts of electricity or more or any addition thereto~ +except pollution 

9 control facilities approved by the department of health ane enYiFann:1ental seienees and added to an existing 

10 plant) "1a•,in!,J an estin:1atee east in 0110099 ef $10 A'lillian; 

11 (ii) producing~~ 25 million cubic feet or more of gas derived from coal per day OF an•, aeeition 

12 t"10Feta "1a,•in!,I an 09tin:1atoe 009t in e1Eoe99 af $1Q n:1illian OR ANY ADDITION THERETO, EXCEPT 

13 POLLUTION CONTROL FACILITIES APPROVED BY THE DEPARTMENT OF HEAL TH AND ADDED TO AN 

14 EXISTING PLANT; 

15 (iii) producing 2!i ,000 100,00Q 25.000 barrels of liquid hydrocarbon products per day or more &f 

16 any aeeition t"1eFeta "1a1,iA!,J an ostiA'latoe east in OH009S of $10 A'lillion OR ANY ADDITION THERETO, 

17 EXCEPT POLLUTION CONTROL FACILITIES APPROVED BY THE DEPARTMENT OF HEAL TH AND ADDED 

18 TO AN EXISTING PLANT; &f 

19 (iv) enriching uranium minerals oF any aeeitian t"1ernte "1aYiA€J an estin:1atoe east in eneess of $10 

20 n:1illion; OF OR ANY ADDITION THERETO; OR 

21 (Yl lcltili2in€1 BF eenvoFtin!,I 600,000 tens of ooal JlBF yoa·F OF R10FB OF any aeeitien t"1eFBte "1a•,ing an 

22 estin:1atoe eost in e11eoss of $10 A'lillien; 

23 (V) FOR PURPOSES OF 75-20-204 ONLY, GENERATING 50 MEGAWATTS OF HYDROELECTRIC 

24 POWER OR MORE OR ANY ADDITION THERETO; 

25 (b) each electric transmission line and associated facilities of a design capacity of more than 69 

26 kilovolts, except that the term: 

27 (i) does not include an electric transmission line and associated facilities of a design capacity of 

28 230 kilovolts or less and 10 miles or less in length; and 

29 (ii) does not include an electric transmission line with a design capacity of more than 69 kilovolts 

30 and up to and including 115 kilovolts for which the person planning to construct the line has obtained 

~na Le11ts1attve council 
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right-of-way agreements or options for a right-of-way from more than 75% of the owners who collectively 

2 own more than 75% of the property along the centerline; 

3 (c) each pipeline, whether partially or wholly within the state, greater than 17 inches in inside 

4 diameter and 30 miles in length, and associated facilities; 

5 (d) any use of geothermal resources, including the use of underground space in existence or to be 

6 created, for the creation, use, or conversion of energy, designed for or capable of producing geothermally 

7 derived power equivalent to 25 million Btu per hour or more er an;• additien thereto haYing an estimated 

8 east in e1Eeess of $7!i0,000; 

9 !ol anv 1:1ndorgro1:1nd in sit1:1 gasifisation of seal OR ANY ADDITION THERETO. EXCEPT POLLUTION 

10 CONTROL FACILITIES APPROVED BY THE DEPARTMENT OF HEAL TH AND ADDED TO AN EXISTING 

11 PLANT; 

12 !El ANY UNDERGROUND IN SITU GASIFICATION OF COAL. 

13 ( 11) "Person" means any individual, group, firm, partnership, corporation, cooperative, association, 

14 government subdivision, government agency, local government, or other organization or entity. 

15 ( 12) "Transmission substation" means any structure, device, or equipment assemblage, commonly 

16 located and designed for voltage regulation, circuit protection, or switching necessary for the construction 

17 or operation of a proposed transmission line. 

18 ( 1 3) "Utility" means any pe.rson engaged in any aspect of the production, storage, sale, delivery, 

19 or furnishing of heat, electricity, gas, hydrocarbon products, or energy in any form for ultimate public use." 

20 

21 Seetien 3. Seetien 7!i 20 201, MCA, is amended te read: 

22 "76 2Q 2Q1. Certifieate FOquireEI eperatien in eenfermanee eertifieate fer nuelear faeilit•t 

23 applieahilit'}' te federal faeilities, 11 l A f!erson mav net eommenee to eenstruet a faeilit'}' in the state 'Nitho1:1t 

24 first af!fll't'ing for and obtaining a eertifieate of en·,iFOnmental eomf!atibility and fli:iblie need iss1:1ed with 

25 res13eet te the foeilit'( bv the boars. 

26 12) A foeility with resf!oet to whieh a oortifieato is iss1:1ed mav not thereafter be eonstrneted, 

27 operates, or rnainMined e11eef1t in eonformity with the eertifieate and an•,• terms, eenditions, and 

28 medifieatiens oentained therein )BJ!. 

29 !a) A eertifieate mav onl;• be iss1:1es p1:1rs1:1ant to this ohaptor. 

30 14) If tho 13eard deeidos to iss1:10 a eertifioate for a n1:1eloar faeilit;', it shall re13ort s1:1eh !.!1fil 

~na Legislative council 
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1 roeeA1A1enelation to the applioant anel A1ay not iss1c10 tho oortifioate 1c1ntil s1c1oh !b..!!. reeoA1A1enelation is 

2 appFOveel by a A1ajerity of the •,eters in a statewiele oleetien ealleel ey initiati1.-e or referenel1c1A1 aeeereling to 

3 the laws ef this state. 

4 (&) This ehapter applies, te the flclllest elEtent alleweel b·r feeleral law, to all federal faeilities and to 

5 all faeilities e ... or whioh an ageney of the feeleral gevornAlont has j1c1risdietien." 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 2. Section 75-20-202, MCA, is amended to read: 

"75-20-202. Exemptions. (1) A certificate is not required under this chapter for a facility under 

diligent onsite physical construction or in operation on January 1, 1973. 

(2) The board may adopt reasonable rules establishing exemptions from this chapter for the 

relocation, reconstruction, or upgrading of a facility that: 

(a) would otherwise be covered by this chapter; and 

(bl (i) is unlikely to have a significant environmental impact by reason of length, size, location, 

available space or right-of-way, or construction methods; or 

(ii) 1c1tili;1es uses coal, wood, biomass, grain, wind, or sun as a fuel source and the technology of 

which will result in greater efficiency, promote energy conservation, and promote greater system reliability 

than the existing facility. 

(6) The beard shall ,..,,ai110 OOAlfllianee with the rea1c1iFeA1onts of this ehafltOF if the aaalieant malces 

a eleaF anel eonvineina she•,.,,ing te tho boaFel at a a1c1blio heaFina that: 

(al a aFeaosed faeility ,..,,ill ee eenstr1c1eted in a ee1c1nty where a single OAlflloyer within the eo1c1nty 

has perA1anently e1c1Ftaileel OF eeaseel operations ea1c1sing a loss of 26Q OF Al0Fe aerAlanent jobs ','llithin 2 

years at the oA1aloyoF's opemtiens within the proooeling 1 g year perieel; 

(b) the 001c1nt)' anel A11c1nioipal ao·,orning beelies in whoso j1c1risdietion tho faeility is proposed to be 

looateel s1c1pport a ··••aiver by resol1c1tion; 

(el the prepeseel faoility will be eenstr1c1eteel within a 16 Alile raeli1c1s of the oaeratiens that ha•.-e 

eoaseel BF been B1c1rtaileel; BF 

(ell the prBposeel faeility will ha~•B a benefiBial effeet on tho ooonoA1y of the 0B1c1nty in whieh the 

faoility is proposed to be leeatoel. 

~ A person proposing to construct an exempt facility shall pay to the department reasonable 

costs, if any, incurred by the department in processing the exemption. 

~na Ler,lstattve council 
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14) This chapter dees Rat apply ta a facility defiAed iA 7e 20 104110)(0) that has 13eeA desigAated 

2 13y the 90\•emer fer BAYir0AFA0Atal review 13y aA 0w:0eutiv0 ageAey ef the state fer tho purpose of eeFAplyiAg 

3 ,,..,ith Title 7e, ehapter 1, pursuaAt to E11oeutive Order 4 81 aAd prier ta cluly 1, 1 Q8e." 

4 

5 Section 3. Section 75-20-203, MCA, is amended to read: 

6 "75-20-203. Certificate transferable. A certificate may be transferred, sul3jeot to the approYal et 

7 the 13eard, to a person who agrees to comply with the terms, conditions, and modifications contained 

8 thereiA in the certificate." 

9 

1 O SeotieR 6. SeetioA 7e 20 20e, MCA, is aFAeAdod te read: 

11 "76 20 206. CeRteFliRe leoatioR. I 1) Fer all faeilities defiAed iA 7e 20 104 I 10) 113) a Ad I 1 O)(e) a Ad 

12 asseeiated faeilities 00rtifi0d uAder this eha13ter, the eeard shall eeAditioA the eertifieate upeA 13eard 

13 appreYal et a fiAal eeAterliAe leeatieA. 

14 (2) The fiAal eeAterliAe leoatieA FAust 13e deterFAiAed iA a Aoneentestod ease preeeeding eefere the 

15 13oard aher the sul3FAissieA ef a eeAterliAe leeatien report 13',' the departFAent. Within 60 days after the 

16 eeFAFAeneeFAeAt ef a Aeneentested ease preeeediAg, the 13eard shall reAder aAd reeerd a deeisieA appreYiAg 

17 a eeAterliAe leeatien. 

18 (:3) The departFAent shall 0';)Asult with the oortifieato holder aAd tho affoetod laAdowAers prior ta 

19 making its ref)ort. 

20 (4) The 8013artFAont's report A11=Jst Be 13reparod eonsidorin~ 1:he oritoria set fart:A in 79 20 ao1 ans 

21 7e 20 eOa and tho findiA9s of fast aAd 0onolusi0As of la•,••· set eut iA the eeard deeisien. 

22 (e) Tho dopartFAOAt FOJ30Ft FABY 130 60FAploted BA sogFABAtS of a eertified faoility as is een\10AiOAt 

23 ta the eertifioate holder. 

24 16) The eertifieate heldor shall iAitiate tho fiAal eeAterline leeatien appreYal preeess ey sueFAittin9 

25 a proposed eeAterline leeatieA plaA te the departFAent. The 00rtifieate holder shall 13a•( ta the departFAeAt 

26 tho aotual easts ineurrod iA proeessiAg a fiAal eoAterliAe leeatieA Aet to 011ooed 2e q~ et the filiAg fee ,:,aid 

27 l=JAdor7B2021B." 

SeetioA 7. SoetioA 7e 20 211, MCA, is aFAended to read: 

28 

29 

30 "76 20 211. ApplioatioA filiRg aAd ooAteAte proof of seF-.,ioe aAd Aotioe. (1) (a) An applicant 

~na Ler,/statlve Councll 
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st'lall file witA tt'lo separtA'lent ans separtA'lont of t'loaltt'l a joint applioation fer a oortifieate l:lnsor tAis ot'lapter 

2 ans fer tt'le perA'lits re!jl:lires t1nsor tt'lo la1,.1s aSA'linisteros 13•( tt'lo sopartA'lent of t'loaltt'l ans tt'le 13oars of 

3 t'loaltA in Sl:I0A ~ forA'l as tt'lo 13oars FBEll:lires t1nser applioal3Io Fl:lles, oentaining tt'lo fello•,ying information: 

4 m a sosoription of tt'le proposes looation ans of tt'lo faoility to 130 13t1ilt tt'leroon; 

5 (iii a Sl:IA'lA'laP( of an 1( Stl:ISios wt'liot'l !!ifil Ravo 13oen A'laSe of tt'lo environmental iA'lpaot of tt'le 

6 taoility; 

7 (iii) a statement eiEplainin!! tt'le noes for tt'le faeility; 

8 (iv) for faeilitios aotinea in 7e 20 104 ( 10)(13) ans ( 10)(e), a aesoription of roasonal3Ie alternate 

9 loeations tor tt'lo taeility, a general seseriptien et tt'le eemparatiYe merits ans aetriments of oaot'l leoation 

1 O st113A'littea, ana a statement of tt'lo reasons wt'lv tt'le proposes looation is 13ost sl:liteet for tt'le taoilitv; 

11 M frcl (A) for fasilitios as aefines in 76 20 104(10)113) anet (10)10), 13aseline aata for tt'le priA'laPf 

12 ana reasonal3Ie alternate looations; or 

13 (B) tor taoilitios as aetineet in 76 20 104 ( 10) la), fill§[ 1101 let), a net ( 1 Olio), 13aseline sat a for tt'le 

14 proposes looation anet, at tt'le applioant's option, anv altornafr,o looations asooptal3Io to tt'le applioant for 

15 siting tAe faoilit1(; 

16 1•,i) M at tt'lo applisant's option, an environmental stl:lel;• plan to satisfy tt'le F0!jl:lirements of H1is 

17 et'laptor; ans 

18 (Yii) ft!:)_ suet'l ett'ler infermation as tt'lo applieant oonsisors rolo 1,·ant or as tt'lo 13oaret ans 13oars of 

19 t'loaltA 13,,. oretor or rt1lo or tt'lo etopartA'lent ans separtment et t'lealtA 13y ersor er Fl:lle may rOE1t1ire. 

20 113) A eopy er oopios of tt'lo stt1sies reforroet ta in st113seotien 11 )la)(iil al3e\'0 st'lall rnt1st 13e files witt'l 

21 tho etopartrnent, if ersores, ans st'lall ~ 130 availalllo tar pulllio inspoetion. 

22 (2) An applioation ma'f eonsist of an applioation fer two er A'lOre faoilitios in ooml3inatien •,•;t'liet'l are 

23 pt'lysioall•f ans etireotly atMot'los to oaeh ot1=1er anet are eporatienally a single eporating entity. 

24 13) An applioation st'lall 13e aeseA'lpanieet 13,,. proof ef sorYieo ef a espy of tt'le applieatien en tt'le 

25 et'liof ei1eoutive effioer of eaot'l l:lnit ef loeal go.,·ernA'lont, eeunty eemmissienor, oity er eet1nty planning 

26 13earss, ans fosoral a11oneios sl=1ar11os witt'l tile Sl:lt'; et pretesting tile en.,•ironA'lont or ef planning lans use 

27 in the area in wt'lieh any pertien ef tho propesos faeilit'y' is proposes or is alternatiYely propeses to Ile 

28 loeatos ans on tt'le follo•,ving state go•,ornA'lent agoneies: 

29 (a) en•1irenA'lental !juality eet1neil; 

30 113) separtment et pul3Iie ser\·ieo FB!Jl:llatien; 

~na Leg/stative council 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

(c) department of fish, wildlife, and parks; 

Id) department of state lands; 

le) department of commerce; 

(f) department of transportation. 

(1) ffi Tho eopy of the application shall f!llifil. be accompanied by a notice spoeifying the date on 

or about which the application is to be filed. 

(0) H.l /\n application shall f!llifil. also be accompanied by proof that public notice thereof fil...l! was 

given to persons residing in the area in ,,,..hieh any portion of tho proposed faoilit•f is 13ro13osed or is 

alternati1o1ely proposed to 0e loeatea, B'J' publieatien of a summary of the applieatien in those newspapers 

that will substantially inform those persens of the applieation." 

12 Section 4. Section 75-20-212, MCA, is amended to read: 

13 "75-20-212. Cure for failure of service. Inadvertent failure of service on or notice to any of the 

14 municipalities, government agencies, or persons identified in 70 20 21113) and (0) 75-20-211 may be cured 

15 pursuant to orders of the department designed to afford them adequate notice to enable their effective 

16 participation in the proceeding." 

17 

18 SeotioR 9. eeetion 70 20 213, MCA, is amended to read: 

19 "76 JQ a1a. Sw1111leFHental mate,ial aFHenEIFHents. {1) An apf'llieation for an amenElment of an 

20 application er a eertifieate sAall f!llifil. 00 in sueh :!.!:!.f2 term and contain sueh :!.!:!.f2 infermation as tho board 

21 by rule or tAe department lay eraer f;!Feseri0os. ~lotiee of sueA an applieation shall ffi..!dfil 00 giYeA as sot fertA 

22 in (3), (41, and (0) of 70 20 211 (3) ans 11). 

23 (21 An application may 00 aFAonaoEl 13y an af;!plieant an·,• tiFAo prior to tho department's 

24 roeommendatien. If tho pFOJlOSoa amendment is sueh that it JlFOYonts the EleJjartment, .!!I the deJlartment 

25 of health, er the ageneies listed in 70 20 21e(!i) froFA earrying out their duties and resJlonsi0ilities under 

26 this ehaflter, the deJlartment may reEjuire suoA additional filing foes as the doflartment determines justifies 

27 te tAe asslicant as neeesoar>y•, er the de13artment ma•; reEjuire a new a1313lication and filing fee. 

28 (3) The applieant shall sulamit su1313lemental material in a tifflely FAanner as reEjuested b•; tAe 

29 department or as effereEl lay tho applicant to e><13lain, support, or 13rovido the detail with res13eet to an iteFA 

30 deserieed in the eriginal ap13lisation, without filing an a1313lieation fer an amendment. The department's 

~na Legislative counct/ 
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1 

2 

3 

determination as to wt'1ether inforFAation is s1:1ppleFAental or ,,..•hether an applieatien for amendment is 

req1:1ireel st'1all se eenel1:1si,•e." 

4 SeetioR 1Q. Seotion 7s 20 21 e, MCA, is ameneleel to reael: 

5 "7e 2Q 21 e. Fili Ag foe aeeo1:1Rtallilit'I Fefla!Rel 1:1s e. ( 1 l (al A filing fee st'1all .t!:lli.fil. se elepositeel 

6 in the state speeial reyon1:10 f1:1ne for tt'1o 1:1s0 of tt'1e eepartment in administering this ehapter. The applieant 

7 st'1all pa',' to the departffient a filing lee as pro·1ieleel in tAis sootioA eased 1:1poA tAe elepartment' s estirnateel 

8 easts of preeessing tt'1e a1313lieatien 1:1ndor tRis oha13ter, e1:1t wt'1ieh st'1all. The filing fee FAay not eneeed tRe 

9 fellowing seale saseel 1:113on tt'1e estimateel east of the faeility: 

10 (i) 4 % of any estiffiateEI east up to $1 million; 13l1:1s 

11 (ii) 1 % of any estimateEI east over $1 ffiillieA anEI 1:113 to $20 million; 13l1:1s 

12 (iii) 0.e % of any estiFAateel east e·1er $20 FAillion and 1:113 te $100 million; 13l1:1s 

13 (iv) 0.2e% ef any amo1:1nt of estimated eost o'f'er $100 FAillion anEI 1:113 te $aoo millien; 13l1:1s 

14 M 0.12s % of any ameunt of estimateEI east over $ aoo R'fillion and 1:113 to $1 eillion; pl1:1s 

15 (·ti) 0.0e % ef any affio1:1nt of estimated eost o'f'er $1 sillion. 

16 (b) Tt'1e Ele13artment FAay alloy,• in its diseretion shall grant a eredit against the fee 13ayable 1:1nder 

17 tAis soetion for the Elevelo13ment of inferFAation er 13roviEling of sor,•iees required Rereunder unEler this 

18 ot'1aatef Of feq1:1ired for 13re13aration of aA en>liromirnntal iffipaet statement UAder tAe MonMna Of national 

19 environmental peliey acts. TAB a13plieant ma~• subA"lit the information te the department tog□tA□ r witR an 

20 aeeo1:1nting · of tt'1o eM13enses iA01:1rred in 13reparing tt'1e inforFAatien. TAe de13artFAent shall evaluate tRe 

21 applioabiliti;, ·1aliElity, anEI usefulness ef tRe data aAd deterFAine the aFAeunt wt'1iet'1 may Ile ereEliteEI against 

22 the filin!l fee pa','allle uneler this seetien. Upon ao Ela·,.s' notiee te tt'1e applieant, tt'1is eredit A"lay at any time 

23 Ile reelueed if tt'1e elepartment eletermines doe1:1ments to tt'1e aaalieant tt'1at it is neeessary ts sorry out its 

24 res130nsisilities under tt'1is ehapter. 

25 (2) (a) Tt'1o department may eontraet witR an applieant for the development of inforFAation, 

26 provision of ser>tiees anEI 13ayA1ent ef foes required under tt'1is ct'1apter. Tt'1e eenHact may eentim1e an 

27 a!lreement entered inte p1:1rs1:1ant ta 7e 20 10€i. Pa·;FAents A"lade ta the departFAeAt 1:1nder sueR a eentract 

28 shall FAust Ile ereElited against the fee pa•tallle here1:1nElef under this seetien. ~letwithstaneling the 13revisiens 

29 of this section, tRe reven1:1e deri·1ed freFA the filing foe must Ile s1:1Hieient to enable the departFAent, tt'1e 

30 department ef t'1ealtt'1, the llearel, fill€! tt'1e l:loard ef healtA, anEI tRe agencies listeEI in 7e 20 21 €i(el to earry 
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1 out their responsibilities under this ehapter. The departR'lent R'lay aR'lend a eentraet te require additional 

2 payR1ents fer neeessaP( eHpenses up te the liR'lits set ferth in subseetion ( 1) (a) a be Ye upon 3Q days' notioo 

3 to the applieant. The department and applieant R1ay enter inte a eentraet whish eiieeeds the seale provided 

4 in subseetion ( 1 l(al. 

5 (bl If a eontraet is not entered into, the applieant shall pay the filin!l fee in installR'lents in 

6 aeeordaneo ·,,;ith a ssheelulo et installR'loAts de,·eloped by the department, pro•tided that no one installment 

7 may eiieeed 2Q% of tho total filin!J fee pro·rided fer in subsoetion (1 ). 

8 (3) The estimated east of up!Jradin!J an e,1istin!J transR'lissien substatien R1ay not be ineluded in the 

9 estiR'lated east et a proposed faeility for tho purpose of saleulatin!J a filin!J fee. 

10 (4) If an applieation eonsists of a eombination of two or more faeilities, the filiA!l fee shall ffi.lJ.fil be 

11 based on the total estiR'lated eost of the eeR1bined faeilities. 

12 (e) The applieant is entitled to an aeeountin!J of mone·;s eiEpended and to a refund y,•ith interest 

13 at the rate of e % a ·,·ear of that portion of the filin!J fee not e1Epeneled b•f the department in earryin!l out 

14 its responsibilities uneler this shapter. A refund shall ffi.lJfil be made after all aelR1inistrative anel judieial 

15 remedies ha•re been e>1hausted by all parties to the eertifieation proeeediA!JS. 

16 (e) The reYenues deri,•eel froR'l filin!J fees shall ffi.lJfil ee tised B'( the department in eompilin!J the 

17 inforR'latien required for renderiA!J a deeision on a eertifieate and fer earryin!J otit its and the eoard's other 

18 responsieilities under this ehapter." 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

SeotioR 11. Seetien 76 2Q 21 e, MCA, is aR1ended to read: 

"76 :rn 216. St11d•1, e•,al11atioR, and report on proposed Jaeilit'I' assistanee l!•y other agensies. ( 1) 

After reeeipt ef an applieatien, the departR'lont and departR1ent of health shall within QO da','S notif)' tho 

applieant in writin!J that: 

(a) the applieatien is in eomplianee and is aooopted as eoR1plete; or 

(e) the applieation is net in eoR'lplianee and list the defieieneies therein; anel tipen. Uaen eerreetion 

ef these defieienoies and resuemissien e·,· the applisant, tho department anel department ef health shall 

within 30 days netify the applieant in writin!l that the a13plieation is in eemplianee and is aeee13ted as 

eom13loto. 

12) Upon reeoi13t of an a1313lieatien 00R113lyin!l with 7e 2Q 211 throu!Jh 7e 20 213, 7e 20 21 e, anel 

this seetien, the department shall oommeneo an intensiYo study and e~·ah,iation et the prepesed faeilit·; and 
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1 its eHeets, eonsiderin€J all applieable eriteria listed in 7e 20 301 and 7e 20 e03 ans the Elepartment of 

2 health slclall eommeneo a stuav to enable it or tho soars of health to issue a Eleeision, opinion, oraer, 

3 oertifieation, or permit as pro·~iaea in subseetion (3). Tho Elopartmont ans Elepartmont of health shall use, 

4 to t"1o extent they eonsiaer applioaelo, ¥alia ans useful el1istin€J st1c1Elies ans reports s1c1bmitted by the 

5 applieant er eompiled by a state or federal a€Jeney. 

6 (3) The department of health shall within 1 year 6 months following the Elate of aeeeptanee of an 

7 applieation and tlclo board of health or department of health fillfil[, if applieaele, within an additional 6 ~ 

8 months, issue any decision, opinion, order, eertifisation, or permit required under tho laws administered ey 

9 tlclo department of health or the board of health and this ohaptor. Tho department of healtlcl and the board 

10 of lclealth shall Eletormine eomplianso with all standards, permit requirements, and implementation plans 

11 under their jurisdietion for tho proposed looation or an~' proposed alternate loeation in their deeision, 

12 opinion, order, oortifioation, or permit. Tho Eleoision, opinion, ora0f, oertifieation, or permit, with or ,..,·ithout 

13 oonditions, is eonelusi¥e on all matters that the department of health and boarel of health administer, and 

14 any of tho eriteria speeified in subseotions (2) throu€Jh (7) of 7e 20 603 that are a part of the 

15 determinations maelo 1c1neler the laws aelministereel by the elepartment of health and the boarel of health. 

16 Althou€Jh tho eloeision, opinion, oraor, oortifieation, or permit issued uneler this subsection is eonelusive, 

17 tho boarel retains a1c1thority to make the eletermination requiroel uneler 7e 20 301 (2)Ie). The eleeision, 

18 opinion, orelor, eertifieation, or permit of tho department of health or the eoarel of health satisfies tho rovie•,.,. 

19 requirements b•t those agoneies anel shall be jQ aeeo13taelo in lieu of an environmental impact statement 

20 uneler the Montana En¥ironmental Policy Act. A copy of the deeision, opinion, order, eertifieation, or permit 

21 shall be ser>,eel upon the department anel the bearel anel st'lall be utili2eel as part of their final site seloetion 

22 proeess. Prior to tt'lo iss1c1aneo of a preliminary eleeision ey the department of health and pursuant to rules 

23 adopted by the board ef t'lealth, the elepartment of health shall proviele an 013portunity for 13ublie review anel 

24 eommont. 

25 (4) Within 22 months~ following aeeeptanee of an applisation for a fasility as defineel in (a) 

26 and (el) of 7e 20 104(10) anel for a faoility as defineel in (el and (ol of 7e 20 104(10) whist'! is more than 

27 30 miles in len§th, anel within 1 year for a fasility as elefineel in (b) and (el ef 7e 20 104(101 which is 30 

28 miles or loss in len€Jth tt'lis ehaater, tt'le Elepartmont shall malts a FDpert te the beard which shall that must 

29 sontain the elepartment's studies, e~1aluatiens, resommenelations, ether pertinent Eleeuments resultin€J frem 

30 its stuely anel eYaluation, anel an enYirenmontal impaet statemeAt or aAalysis prepareel pursuant to the 
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Montana Environmental Policy Act, if an'(. If tlcte a1313lication is for a somi3ination of two or more faeilities, 

2 tlcte Ele13artment slctall make its report to tlcto 13oard witlctin tAe greater of tAe longtlcts of time 13ro,·ided for in 

3 tlctis s1:113seetion for oitlctor of tlcte faeilities. 

4 Iii) Tlcte de13artments of trans13ortation; sommorso; fielct, wildlife, and 13arke; state lands; reven1:10; 

5 and 131:113Iie serviee reg1:1lation slctall report to tAe de13artmont informatisn relating te tA□ im13act of tlcte 

6 13ro13osed site on ea□A do13artment's area of 01113ertise. Tlcto re13ort may inol1:1de 013inions as to tlcte advisai3ilit·r 

7 of granting, Elenying, or modifying tlcte oertifioate. Tlcte de13artment slctall allooate f1:1nEls oi3taineEI from filing 

8 fees to tlcte Ele13artments mal1ing re13orts to roimlrnrso tlctom for tlcte easts of eoA113ilin!J inforA1ation anEI 

9 iss1:1in!J tlcte re111:1ired re13ort." 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 5. Section 75-20-217, MCA, is amended to read: 

"75-20-217. Voiding an application. An application may be voided by the department following 

notice and an opportunity for hearing for: 

(1) any material and knowingly false statement in the application or in accompanying statements 

or studies required of the applicant; 

(2) failure to file an application in substantially the form and content required by this chapter and 

the rules adopted tlctere1:1nder under this chapter; or 

(3) failure to deposit the fili!19 fee as provided in 75-20-215." 

Seetien 13. Seotion 7ii 20 219, MCA, is aA1enEleEI to reaEI: 

"7ii 2G 219. Amendments ta a eertifieate. ( 1 l 1Nitlctin ao Elavs after notioo of an aA1enEIA1ont to a 

oertifioate is !liven as set forth in 76 20 21311 ), inel1:1din!J notioo to all aotivo 13artios to tlcto ori!jinal 

proeeeding, tlcte department slctall EleterA1ine WAOtAOF tAO 13ro13osoEI olctan!jo in tAO faoilit',' wo1:1ld ros1:1lt in a 

A1aterial inerease in any environA1ental iA113aot of tlcte faoilit',' or a s1:113stantial clctan!Je in tlcte looatian of all 

or a 13ortion of tlcte facility as set fortlct in tlcte eertificato. If tlcte dopartA1ent EleterA1ines tlctat tlcte 13ro13osoEI 

clctange wo1:1ld res1:1lt in a A1atorial inerease in anv environA1ontal iA113aot of tAe faeilit',' or a s1:113stantial 

elctan!Je in tlcte looatien ef all er a 130rtion et tlcte faeility, tAe 13eard slctall Reid a lctearin!l in tlcte same manner 

as a lctearin!J is lctelEI en an applieatian fer a oertifieate. After tciearin!l, tlcte 13eard slctall !JFant, deny, er modify 

tlcte amenElment with suoh eonditions as it Elooms tlctat are E1001:1mented as appropriate. 

(2) In those oases wlctere in whioh the E1013artment Eletermines tlctat tlcte proposed ehan!JO in tho 
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1 faeility would not result in a rnaterial ineroase in any environrnental iFAJ3aet or would not se a susstantial 

2 oAango in tAo loeation of all or a J3ortion of tAe faeility, tAo soard sAall autornatisally grant tAe arnendrnent 

3 eitAer as aJ3J3lied for or UJ'!OA susA terrns or eonditions as !hfil tho soard eonsiders aJ3J3roJ3riato unless tAe 

4 doJ3artrnont's detorrnination is aJ3J3oalod to tAo soard witAin 1 e Ela~·s after notice of tAe deJ3artrnent's 

5 Eletorrnination is giYen. 

6 (a) If tAe doJ3artrnont or tAo soarEI, unElor sussoetion 14), Elotorrninos tAat a Roaring is re(luired 

7 sosauso tAo J3FOJ30Sod oAango ·;1;oulEI result in a rnatorial insrease in any environrnental irnJ3ast of tAe facility 

8 or a susstantial oAange in tAo leeation of all er a J3ertion of tAo faeility, tAe aJ3J3lieant Aas tAe surElen of 

9 SAO'"'·ing sy oloar anel eonvineing ovieloneo tAat tAe arnondrnent sAoulel se granteel. 

10 (4) If tAo deJ3artrnent Eleterrninos tAat tAe r:iroJ3eseEI cAango in tAe faeility woulel not result in a 

11 R'latarial inerease in any enviranrnental iFAJ3aet er wauld not se a susstantial eAange in tAo loeation of all 

12 er a r:iertion of tAe faeility and a Rearing is re(luired seoause tAe deJ3artrnent's detorrninatien is ar:ipealeel to 

13 tAo soard as providael in suseootion (2), tAe aJ3pallant Aas tAa surdon of sAowing sy olear anel oanvinoing 

14 e·,ielonoo tAat tAe pror:iosod eAange in tAe faeilit'( v,·ould result in a rnaterial inerease in an·( environrnental 

15 irnJ3aet of tAo faeility OF a susstantial eAange in the loeatien of all or a J3ertion of the faeilit'( as set forth in 

16 the eoFti~iaate. 

17 (el If an arnonelrnent is re(luireel to a eertifieate y,•hioA is reauireEI that would affeet, arnenel, alter 

18 er rneelify a deeision, 0J3inien, erder, eertifieation, or perrnit issued B'( the elepartrnent of health OF soarel of 

19 AealH1, sush ~ arnendrnent must so proaassod unelor tAo aJ3plioaslo statutes adrninistered sy tAe 

20 doJ3artrnont of health or seard of Aoalth." 

21 

22 Section 6. Section 75-20-220, MCA, is amended to read: 

23 "75-20-220. Hearing examiner -- restrictions -- duties. ( 1) If the board appoints a hearing examiner 

24 to conduct any certification proceedings under this chapter, the hearing examiner may not be a member 

25 of the board, an employee of the department, or a member or employee of the department of health or 

26 board of health. A hearing examiner, if any, SRaU must be appointed by the board within 20 days after the 

27 department's report has been filed with the board. If a hearing is held before the board of health or the 

28 department of health, the board and the board of health or the department of health shall mutually agree 

29 on the appointment of a hearing examiner to preside at both hearings. 

30 (2) A prehearing conference SRaU must be held following notice within WW 45 days after the 
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1 department's report has been filed with the board. 

2 (3) The prehearing conference Sflall must be organized and supervised by the hearing examiner. 

3 (4) The prehearing conference Sflall must be directed toward a determination of the issues 

4 presented by the application, the department's report, and an identification of the witnesses and 

5 documentary exhibits to be presented by the active parties who intend to participate in the hearing. 

6 (5) The hearing examiner shall require the active parties to submit, in writing, and serve upon the 

7 other active parties, all direct testimony which they propose and any studies, investigations, reports, or 

8 other exhibits that any active party wishes the board to consider. These written exhibits and any 

9 documents that the board itself wishes to use or rely on Sflall must be submitted and served in like manner, 

10 at least 20 days prior to the date set for the hearing. For good cause shown, the hearing examiner may 

11 allow the introduction of new evidence at any time. 

12 (6) The hearing examiner shall allow discoveryL which Sflall must be completed before the 

13 commencement of the hearing, upon good cause shown and under StleR other conditions as the hearing 

14 examiner shall prescribe. 

15 (7) Public witnesses and other interested public parties may appear and present oral testimony at 

16 the hearing or submit written testimony to the hearing examiner at the time of their appearance. These 

17 witnesses are subject to cross-examination. 

18 (8) The hearing examiner shall issue a prehearing order specifying the issues of fact and of law, 

19 identifying the witnesses of the active parties, naming the public witnesses and other interested parties who 

20 have submitted written testimony in lieu of appearance, outlining the order in which the hearing Sflall must 

21 proceed, setting forth those section 75-20-301 criteria as to which no issue of fact or law has been raised 

22 ~ that are to be conclusively presumed and are not subject to further proof except for good cause 

23 shown, and any other special rules to expedite the hearing which the hearing examiner shall adopt with the 

24 approval of the board. 

25 (9) At the conclusion of the hearing, the hearing examiner shall declare the hearing closed and 

26 shall, within 00 JG 45 days of that date, prepare and submit to the board and in the case of a conjunctive 

27 hearing, within 00 4e- 60 days to the board and the board of health or department of health proposed 

28 findings of fact, conclusions of law, and a recommended decision. 

29 ( 10) The hearing examiner appointed to conduct a certification proceeding under this chapter shall 

30 insure that the time of the proceeding, from the date the department's report is filed with the board until 
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the recommended report and order of the examiner is filed with the board, does not exceed S ~ .fl calendar 

2 months unless extended by the board for good cause. 

3 ( 11) The board or hearing examiner may waive all or a portion of the procedures set forth in 

4 subsections (2) through (8) ef H,iis seetien to expedite the hearing for a facility when the department has 

5 recommended approval of a facility and no objections have been filed." 

6 

7 Section 7. Section 75-20-221, MCA, is amended to read: 

8 "75-20-221. Parties to certification proceeding -- waiver -- statement of intent to participate. (1) 

9 The parties to a certification proceeding or to a proceeding involving the issuance of a decision, opinion, 

1 O order, certification, or permit by the board of health under this chapter may include as active parties: 

11 (a) the applicant; 

12 (b) each 13olitieal entity, unit of local government, and government agency, including the 

13 department of health, entitled to receive service of a copy of the application under 75-20-21 H~l-; aA4 

14 (e) any 13eFsen entitle et to Feeeive seFviee of a ee13y of tRe a1313lieatien e1neteF 7e 20 211 (e); 

15 (et) any nenf)FOfit OFgani;mtion 1oFmeet in WROle OF in 13aFt to f)FBR'l8te eensSFvatien BF nate1ral beae1ty; 

16 to 13rnteet tRe envirnnment, 13ersenal "1ealtR, er et"1er bielegieal vale1es; te f)FeseFve Aistorieal sites; te 

17 13remete eonse1meF internsts; to Fef)fesent eemmernial anet inete1stFial grne113s; BF te 13rnmete tAe ereterly 

18 ete,•ele13ment of tAe areas in wi'tieR tAe faeility is te be looateet; 

19 IC) ANY PERSON ENTITLED TO RECEIVE SERVICE OF A COPY OF THE APPLICATION UNDER 

20 75-20-21115); 

21 ID) ANY NONPROFIT ORGANIZATION FORMED IN WHOLE OR IN PART TO PROMOTE 

22 CONSERVATION OR NATURAL BEAUTY; TO PROTECT THE ENVIRONMENT, PERSONAL HEALTH, OR 

23 OTHER BIOLOGICAL VALUES; TO PRESERVE HISTORICAL SITES; TO PROMOTE CONSUMER INTERESTS; 

24 TO REPRESENT COMMERCIAL AND INDUSTRIAL GROUPS; OR TO PROMOTE THE ORDEAL Y 

25 DEVELOPMENT OF THE AREAS IN WHICH THE FACILITY IS TO BE LOCATED: 

26 fe+l:!tlill any other interested person who establishes an interest in the proceeding. 

27 (2) The department shall be 1§ an active party in any certification proceeding in which the 

28 department recommends denial of all or a portion of a facility. 

29 (3) TRe 13aFties tea eoFtifioation 13reeeeeting may alse inele1ete, as 13e1blie 13aFties, any Mentana eitizen 

30 a net any 13aFty refeFFeet te in (b), (el, (di, or (e) ef se1bseetien ( 1). 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

(3) THE PARTIES TO A CERTIFICATION PROCEEDING MAY ALSO INCLUDE, AS PUBLIC PARTIES, 

ANY MONTANA CITIZEN AND ANY PARTY REFERRED TO IN SUBSECTIONS (1)(8) THROUGH (1)(E). 

~ Any party waives the right to be a party if the party does not participate in the hearing 

before the board or the board of health. 

¼tffilfil Each unit of local government entitled to receive service of a copy of the application \fflaef 

7e 20 211 (3) shall file with the board a statement showing whether the unit of local government intends 

to participate in the certification proceeding. If tho unit of loeal government does not intemJ to partieipate, 

it shall list in this statement its reasons for failing to eo so. This statement of intent shall Bo puBlished 

Before tho 13roeoeeing Begins in a newspa13er of general eireulation within the jurisdietion of the a1313lieaBlo 

unit of loeal go~·ernment." 

Seotion 16. Seetion 7e 20 222, MG.'\, is amended to rnad: 

"76 20 222. ReeorEI of hearing proeeElure rules ef e,.,iElenee Burden of proof. (1 l Any studies, 

14 investi!)ations, ropons, or other dooumentary ovidonoo, inoludin!J those pre13ared By the eepartment, ·,vhieh 

15 any party wishes the Board to eonsider or whioh the Board itself 011poets to utili;!o ~ or roly u13on shall 

16 !lli!fil. BO made a part of the reeerd. 

17 

18 

19 

20 

21 

22 

23 

2.4 

25 

26 

27 

28 

29 

~. 

(2) .'\ reeord shall !lli!fil. Be made of the hearin!J and of all testimony taken. 

(3) In a eertifieation proeeel;lin!J held under this ehaptor, tho applioant has tho Burdon of showing 
)' 

by eloar and eonvinein!J chidenee that the appltfflition should Be §rantee and that the eriteria ef 7e 20 301 

are met. 

(4) All proooodin!)s under this ohaptor are !Jo·,ornod sv tho proooeuros sot forth in this ohapfer, tho 

13rooodural rules adapted By tho Beard, and the Montana Rules of Evidonoo unless one or m9!'\ rules of 

ovidonee are waived B',' the hoarin!J o,1aminor upon a showin!J of !JOOd oause B't' one or more of the parties 

to the hearing. ~jo other rules of prooeduro or evidenee shall apply el!eept that the eontested ease 

proeeduros of the Montana AdministratiYo Prooeduro Aot shall apply if not in oonfliot with tho prooeeures 

set forth in this ehaptor or tho proooeural rules adopted By tho Board." 

Seetion 17. Seetion 7e 20 226, MCA, is amended to read: 

"76 20 226. Certifieate renewal applieation oontents filing fee. ( 11 An•f eertifieate holder for 

a faeility as defined in 76 20 10411 O)(a)(il may apply for renewal of a eertifieate pri0f to the eertifieate 

~na Leg/stative council 
- 16 - SB 366 



54th Legislature S80366.04 

1 lapsing. 

2 (2) An applieant fer a renewal of a eertifieate si'lall file witA ti'le department and department of 

3 health a jeint applieation in sueh the form as ffi.2:! the board requires by rule. 

4 (3) An applisation for renewal of a eertifieate must inelude updated information en tho matters 

5 listed in 7e 20 211 (1)(a) that haYe ehanged sinee the eriginal applieation and sueh other information as the 

6 board requires b~• rule for eertifieation. The mattors listed in 7e 20 211 I 1)(a)liY) ( 1) (a) (iii) and 11 )(a) M 

7 ( 1 Ha) (iY) for the alternate leeatiens must be updated enly if the board determines that within the eertified 

8 leeatien signifieant ehanges ha,.•e eeeurred te warrant a review et alternate leeations. 

9 (4) An applieatien filed under subseetien (1) must eemply with ti'le preYisiens ef 7e 20 21113) 

10 threugh (e) and (4). 

11 (el Eneept as 13revided in this subsestisn, the applieant shall pay a filing fee to the department in 

12 aeeerdanee y,•ith 7e 20 21 el2). The fee is in additien te an',' pre..,ieus filing fee paid fer 13reeessing the 

13 eriginal applieation fer a eertifieate pursuant te 7e 20 21 e. The fee may net ei1eeed the following scale: 

14 (a) 0.126% of an•( ostimated eest up to $300 million; 13lus 

15 le) 0.0e3 9<, of any estimatoe oost oYer $<100 million." 

16 

17 Seotien 18. Seetien 7e 20 22e, MCA, is amended to read: 

18 "76 3Q 336. Renewal sh1a'f. (1) Upon reeeipt ef a esmpletee applieation fer rene 1A1al ef a 

19 eertifieate, the eepartment shall 011aluate the 1:,Jpdated information and an•( significant ehanges in need, 

20 alternatiYes, teehnelogy, easslino enYironment, ane the sn .. •ironmental impaets of a faeility that have talrnn 

21 place sineo the original stud·r perferFRed in granting the eertificate, eensidering the applieaele eriteria listed 

22 in 7e 20 301 and 7e 20 e03 ane the original beard findings and certifieate eonditiens. 

23 12) The department of l=lealth and tl=le board of health, within 10 FRentl=ls ef aooeptanoe sf a 

24 esmplste renewal applieatien, shall eeFRplete tRe statuter,,. duties estaelisl=led in 7e 20 219{3). A eepy sf 

25 any dseisien, epinisn, order, eertifieatisn, er permit FRust ee served an tl=le departFRent and tl=le eeard and 

26 must be used as 13art ef their deeisienR'lal(ing 13reeess. 

27 (31 WitRin 12 mentl:1s folle'lling aeee,:Jtanee of a SOR'l,:Jlete applieation fer renewal of a eertificate, 

28 the dspartR'lent sl=lall R'lal(e a rnpert to tl=le board. Tl=lis roport R'lust eentain tRe depaHR'lent's studies, 

29 e,·aluatiens, reeeR'lR'lendations, and other 13ertinont doeuR'lents resulting from its study ane eYal1:,Jatien and 

30 an upeated environmental iR'lpaet statement or analvsis ,:Jt,Jrsuant to tRo Montana fen¥iFonrnental J2olie•, Ast. 
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1 The departFRent's repert FRl:lst be direeted to the questiaA ef whether the ariginal board findings aAel 

2 eonelitions l=la•,•o been er need to be altered as a result of any signifieant ehanges in need, alternatives, 

3 teelcmeleg•,·, baseline en\·irenA1ent, er envirenA1ental iA1paet sinee issuanee of tl=le eertifieate, eensiderin!J 

4 tho applioablo eriteria listed in 76 20 301 ane 76 20 603. 

5 (1) Tl=le departments of transportation; eeA1meree; fish, ,,.,•ildlife, and parks; state lands; re•,enue; 

6 and publie serviee regulatiaA sl=lall repart to the department iAfermatien relating ta the impact of the 

7 prapased site on eaeh department's area of responsibility. The ropart ma•r ineluee opinions as to the 

8 aevisability of renewing the eertifioata. The de19artmeAt shall alleeate f1:1nds obtained from *iliR!l fees to the 

9 departments malliAg reports to reimb1:1rse them fer the east of eornpiling information and iss1:1ing the 

10 required reports." 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Scotian 19. Seetien 76 20 227, MCA, is aA1ended to read: 

"76 20 227. Certitioate renewal hearing dooisien. (1) The boara shai! folle•,.., the prn•,isions ef 

7!i 20 218 through 7!i 20 222 in maldn!J deeisiens en eertifieate renewals. 

(21 Witl=lin 60 da",'5 after s1:1bmissien of the reeommendea deeisien by the hearing examiner, tl=le 

boars shall make eoA1plete findings, issue an opinion, and reneer a Eleeisien upon the reeord, oitl=ler granting 

or Elenying the rene•,val ap19lieati0n er renewing the eertifieate witl=I suel=I ehanges in the terms anel 

eonaitions as the beard eonsiaers appropriate. 

131 Tl=le beard may not renew a eertifieate eiti'ler as pr019esed by the applieant or as modified by 

the board 1:1nless it finds ana determines tho eritoria in 76 20 301 and 7!i 20 !i03, eaAsidoring any 

signifieant el=langes in need, alternatives, teehnelogy, baseline environment, and environmental impaet." 

Section 8. Section 75-20-301, MCA, is amended to read: 

"75-20-301. Decision of board -- findings necessary for certification. (1) Within 60 days after 

submission of the recommended decision by the hearing examiner, the board shall make complete findings, 

issue an opinion, and render a decision upon the record, either granting or denying the application as filed 

or granting it upon~ terms, conditions, or modifications of the construction, operation, or maintenance 

of the facility as the board considers appropriate. 

12) The board may not grant a certificate either as proposed by the applieant or as medified by tAe 

eear-e unless it shall find ana determine finds and determines: 

~na Legislative counclt 
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1 (a) the 13asis ef the Reed fer the fasility; THE BASIS OF THE NEED FOR THE FACILITY; 

2 f&tifil the nature of the probable environmental impact; 

3 (el that the faeilit'( rniAirnii!'es adverse eA·tireAFAeAtal irnf)aet, eeAsideriRg the state ef a·,aila13Ie 

4 teehReleg>y· aAd the Rature aAd eeeAernies ef the ,1arieus alteFRatives; 

5 (dl eaoh et the eriteria listed iR 76 20 60a; 

6 IC) THAT THE FACILITY MINIMIZES ADVERSE ENVIRONMENTAL IMPACT, CONSIDERING THE 

7 STATE OF AVAILABLE TECHNOLOGY AND THE .NATURE AND ECONOMICS OF THE VARIOUS 

8 ALTERNATIVES; 

9 (D) EACH OF THE CRITERIA LISTED IN 75-20-503; 

10 ~ in the case of an electric, gas, or liquid transmission lino or aqueduct: 

11 (i) what part, if any, of tho line or aqueduct shall 13e i2 located underground; 

12 (ii) that the facility is consistent with regional plans for· expansion of the appropriate grid of the 

13 utility systems serving the state and interconnected utility systems; and 

14 (iii) that the facility will serve the interests of utility system economy and reliability; 

15 #tffil1El that the location of the facility as proposed conforms to applicable state aRd lecal AND 

16 LOCAL laws and regulations iss1:1od thoreuAdor, o!EeOflt that tho 13eard may refuse to aflfllY aAy leeal law 

17 or rngulatioR if it fiAds that, as aflfllioel to tho flFOflesod faeility, the la'N or rogulatioR is umoaseRasly 

18 restrietive iA view ef tho eiEistiA!J teehRolo!Jy, of #aoMrn of east or oeoRefflies, or ef the Roees ef 

19 eoRsurnors, 'Nhothor loeated iRsielo or 01:1tsido of tho diroetly affeeted govoFRrneRt sul3eli·,isioAs. EXCEPT 

20 THAT THE BOARD MAY REFUSE TO APPLY ANY LOCAL LAW OR REGULATION IF IT FINDS THAT. AS 

21 APPLIED TO THE PROPOSED FACILITY, THE LAW OR REGULATION IS UNREASONABLY RESTRICTIVE IN 

22 VIEW OF THE EXISTING TECHNOLOGY, OF FACTORS OF COST OR ECONOMICS, OR OF THE NEEDS OF 

23 CONSUMERS, WHETHER LOCATED INSIDE OR OUTSIDE OF THE DIRECTLY AFFECTED GOVERNMENT 

24 SUBDIVISIONS; afl4 

25 (gl that the faeility will servo tho flUBlie iAterest, eoRYORieRoo, aAel Reeessit•,·; 

26 (G) THAT THE FACILITY WILL SERVE THE PUBLIC INTEREST, CONVENIENCE. AND NECESSITY; 

27 ~ that the department of health or board of health l'le¥e has issued a decision, opinion, 

28 order, certification, or permit as required by 75-20-216(3);--af'IEi 

29 (il that tho 1:1s0 of fll:IBlie laAds for loeatio.R ef tho faeility was ovaluatoel aRd flUl31ie laAds wore 

30 soloetoel whoRe•,er their use is as eeeAornieally flFaetieal:lle as the 1,1se ef !')Fivate laAels aRel eernpatiele with 
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1 the environA1ental eriteria listea in 76 2Q EiQd. 

2 (d) In seterA1inin!J that the foeilit·r will serve tRe publie interest, een•,anienoe, ans neeessity unser 

3 subseetien (2)(g) et this seetien, the bears sRall eensiaer: 

4 (al the iteA1s listea in s1:Jbseetiens (211a) ans (2Hbl ef tRis seetien; 

5 (bl tRe benefits ta tRe applieant ans tRe state resultiA!l freAl tRe prepesea facility; 

6 (el the effeets of tl=le eeonoA1io aetivity res1:Jlting frnrn tho preposoa faeility; 

7 (Ell tl=le effeots ef the prepesea faeilit·r on tl=le publio hoaltR, welfare, ans safety; 

8 (el any otRer factors that it eensiaers rele•,·ant. 

9 (4 I Gensiaerations of noes, publie noeEI, or p1:Jblio eenvenieneo ans neeossity ans aornonstration 

10 thereof ev tRo applicant sl=lall apply enI.,, to utility faeilities: AND 

11 (I) THAT THE USE OF PUBLIC LANDS FOR LOCATION OF THE FACILITY WAS EVALUATED AND 

12 PUBLIC LANDS WERE SELECTED WHENEVER THEIR USE IS AS ECONOMICALLY PRACTICABLE AS THE 

13 USE OF PRIVATE LANDS AND COMPATIBLE WITH THE ENVIRONMENTAL CRITERIA LISTED IN 

14 75-20-503. 

15 (3) IN DETERMINING THAT THE FACILITY WILL SERVE THE PUBLIC INTEREST, CONVENIENCE, 

16 AND NECESSITY UNDER SUBSECTION I2)(G). THE BOARD SHALL CONSIDER: 

17 (Al THE ITEMS LISTED IN SUBSECTIONS (2)(A) AND (2)(8); 

18 IB) THE BENEFITS TO THE APPLICANT AND THE STATE RESULTING FROM THE PROPOSED 

19 FACILITY: 

20 (C) THE EFFECTS OF THE ECONOMIC ACTIVITY RESULTING FROM THE PROPOSED FACILITY; 

21 (D) THE EFFECTS OF THE PROPOSED FACILITY ON THE PUBLIC HEALTH. WELFARE. AND 

22 SAFETY; 

23 (E) ANY OTHER FACTORS THAT IT CONSIDERS RELEVANT. 

24 (4) CONSIDERATIONS OF NEED. PUBLIC NEED. OR PUBLIC CONVENIENCE AND NECESSITY AND 

25 DEMONSTRATION THEREOF BY THE APPLICANT APPLY ONLY TO UTILITY FACILITIES DESCRIBED IN 

26 75-20-104I10)(A)(II. (10)(8). (10)(C), AND (10)(0)." 

27 

28 Section 9. Section 75-20-303, MCA, is amended to read: 

29 "75-20-303. Opinion issued with decision -- contents. (1) In rendering a decision on an application 

30 for a certificate, the board shall issue an opinion stating its reasons for the action taken. 

~na Legtslattve council 
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1 (2) If the board has found that any regional or local law or regulation Wfliel:I that would be 

2 otherwise applicable is unreasonably restrictive i:iurnuaAt ta 7e 2Q ag1 (2)1f), it shall state in its opinion the 

3 reason!l theFefor that it is unreasonably restrictive. 

4 (3) Any certificate issued by the board~ must include the following: 

5 (a) an environmental evaluation statement related to the facility being certified. The statement~ 

6 must include but not be limited to analysis of the following information: 

7 (i) the environmental impact of the proposed facility; and 

8 (ii) any adverse environmental effects which cannot be avoided by issuance of the certificate; 

9 (iii) llF8Blems ana eejeetiens rnisea e·; etheF feaeFal aAa state ageneies ana inteFestea gF0ulls; ana 

10 (i¥) alteFRatiY85 te the iireiiesea faeility; 

11 (b) a plan for monitoring environmental effects of the proposed facility; 

12 (c) a plan for monitoring the certified facility site between the time of certification and completion 

13 of construction; 

14 (d) a time limit as provided in subsection (4); and 

15 (e) a statement signed by the applicant showing agreement to comply with the requirements of this 

16 chapter and the conditions of the certificate. 

17 (4) (a) The board shall issue as part of the certificate the following time limits: 

18 (i) For a facility as defined in 113) BF le) ef 75-20-104( 10)(b) or ( 1 0)(c) that is more than 30 miles 

19 in length, construction must be completed within 10 years. 

20 (ii) For a facility as defined in fat-&f. 75-20-104( 1 0)ilil. that is 30 miles or less in length, construction 

21 must be completed within 5 years. 

22 (iii) For a facility as defined in~ 75-20-104( 1 O)@l, construction must begin within 6 years and 

23 continue with due diligence in accordance with preliminary construction plans established in the certificate. 

24 (bl Unless extended or renewed in aeeeFaaAoe ·,vith suesootien (4)(e) or 7e 2Q 22!:i thFeugh 

25 7!:i 2Q 227, a certificate lapses and is void if the facility is not constructed or if construction of the facility 

26 is not commenced within the time limits provided in this section. 

27 (c) The time limit may be extended for a reasonable period upon a showing by the applicant to tho 

28 board that a good faith effort is being undertaken to complete construction under subsections (4)(a)(i) and 

29 (4)(a)(ii) or to begin construction under subsection (4)(a)(iii). Under this subsection, a good faith effort 

30 includes the process of acquiring any necessary state or federal permit or certificate for the facility and the 
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process of judicial review of any Stlel=t permit or certificate. 1 

2 

3 

4 

(e) The 13r0Yisions of subsection (4) a1313l 1f to any facility for whioh a eertifioate has not boon issueel 

or for whieh eonstruetion is yet to be eeR1R1eneeel." 

5 Seotion 22. Seetion 7!i 20 304, MCA, is aR1oneleel to reael: 

6 "76 20 304. Wai•ver of provieione of oertifioation prooeeelings. 11) The bearel Riay wai•,e eoR113lianee 

7 with any ef the 13rovisions of 7!i 20 216 Hcirough 7e 20 222, 7e 20 e01, anel this 13art if the a1313lieant 

8 R1alrns a olear and oonvineing showing te the boarel at a 13uslio hearing that an iR1R1eeliate, t,rgent neeel for 

9 a faoility ei1ists anel that the a1313lieant Elia not ha·,·e lrnowleelge that tho neeel for tlcle faeility existeel 

10 suffieiently in aelvanee to fully coR113ly '"'ith tho 13r0Yisions of 7!i 20 216 througlcl 7e 20 222, 7!i 20 !i01, 

11 and tlclis 13art. 

12 (2) The soarel R1ay waiYe 00R1plianeo witA any of the provisions et this ohapter u13on reeeipt of 

13 notioe B'f a person susjeet to ticlis chapter that a faeility or assoeiateel faeility has seen elaR1ageel or 

14 Elestroyeel as a result of fire, flooel, or other natural Elisaster or as the result of insurrection, ,,..,ar, or other 

15 eiYil Elisoreler anel there el!ists an iR1R1eeliate neeel for eonstruotion of a new facility or associateel faoility or 

16 tAe reloeation of a preYiot,sly eidsting faoilit',' or assoeiateel faeility in oreler to proR1ote the 13ul3Iie welfare. 

17 (3) The 13oarel shall waive eoR1plianeo with tAo rei;iuireR1ents of sul3seetiens (2)(sl, (3)(13), and I3)(e) 

18 of 7!i 20 301 anel the rei;iuiroR1ents et s1cJl3seotions 11 )(al (i~•l and (vl of 7e 20 211, 7!i 20 216(31, anel 

19 7e 20 303(3)(a)(i\') relating to eonsideration of alternafr, o sites if tAe ap13lieant R1al1es a el ear and 

20 eenYineing shewing ta tAe 13earel at a plcll3Iie Rearing that: 

21 (a) a 13re13oseel faeility will ea eonstrueteel in a eounw wAore a single 0R1ple'7'er witAin the eount',' 

22 has porR1anentl¥ eurtailed er eeasoel operations eausing a loss of 2!i0 or R1ore perR1anent joss witAin 2 

23 ','ears at tAe eR113lo·ter's op orations witAin the 13reeeeling 1 O year period; 

24 (13) the eounty anel R1uniei13al ge•,.erning 13edies in wAose jurisdietion tAe taeility is proposed to 13c 

25 leeated su13port by resolution sueA a •,yai,·er; 

26 (e) tAe pre13esed faeility will ea eonstrueteel within a 1 e Riile raelius of the operations that AaYe 

27 eeaseel or 13eon eurtailed; anel 

28 (d) the proposeel faeilit·f will ha~•e a 13enefieial effeet on the eeoneR1y of the eount·r in whieh the 

29 faeility is 13ro13osed to so loeateel. 

30 ( 4) Tl'lc waiYer 13rovieleel for in sul3seetien (31 applies only to perR1anent jos losses ey a single 
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ornpleyer. The wai•,or preyiEleEI fer iR susseetieR ( a) Elees Rat apply ta jess ef a ternperary er soaseRal 

Rature, ineluEling eut net lirnitoEI ta eenstruetien jess er jee lesses Eluring laber Elisputes. 

(6) n10 waiYer preYiEleEI fer in subseetien (;3) Elees net appl•f ta eensiaoratien ef alternatiYes er 

rninirnurn aElverse en¥irenmental iFApaet fer a faeility Elefinea in susseetiens (10)(13), (el, (El), er (el ef 

76 20 104, for an asseoiatoEI fasility Elofinea in 7e 20 104 (;3), er fer any pertion of or proooss in a faeility 

defineEI in susseetion ( 10) (a) of 76 20 101 to the 01Etent that tho proeess or portien of the faeility is net 

susjost to a porrnit issues ey the departrnent of health er soars of health. 

(6) ffi Tho applieant shall pay all 011penses reEjuireEI ta preeess and eenduet a hearin§ en a wai\·er 

reEjuest unser sueseetion (;3). 1-lewever, aA'f pa'frnents rnaEle unaer this susseotien shall must be eredited 

tewarEI the foe paia unEler 7e 20 21 e ta tho extent the data or eviaenoe prosenteEI at tho hearing er the 

deeision ef tho soars unElor sueseetion (d) this seotion oan se used in rnakin§ a eertifisation Eleeision unaer 

this ehapter. 

(7) The boarEI rnay §Fant only eRe waiver unEler sussoetiens (d) a Rd (4) for eaoh perrnanont less 

ef joss as defiRed iR suesoetioR (a) (al." 

Seetion 23. Seetion 7e 20 402, MCA, is arneRaeEI to reaEI: 

"76 29 492. MonitoFing. The soarEI, the departFAent, tho aepartrnent ef health, and the soard ef 

health shall moniter the operations of all oortifioatea faeilitios for assurin!! ta ensure oontinuin§ oornplianoe 

with this ehaptor anEI oortifioatos issueEI hereunaor under this ehaptor anEI for diseo•,erin!! to aiseoYer anEI 

pro•,•ontin!! prevent nonoomplianoo with this ehapter and the oortifieatos. Tho applieant shall pa~- all 

01Eponsos rolateEI ta tho rnonitorin!! 13lan estal31isheEI in suesootien (:3) 1131 er (al (el ef 7s 20 aoa to tho extent 

feEleral funEls a•,.ailal31e fer the faeility, as EleterrnineEI ey tho de13artrnent of health, ha·,e net soon pro•w'iEleEI 

for suoh purposes." 

Seotion 24. Sootion 7e 20 10a, MCA, is amend ea to reae: 

"76 29 493. Re•,ooation OF suspension of eertifieate. Fellowing netioe anEI an oppertunity fer a 

hearing, a eertifieate may be reYokoEI er suspended by the bearEI: 

(1) for any material false statement in tho a13plieation or in aeoom13anyin§ statements er stuElies 

reEjuireEl ef tl=lo a1313li0ant if a true statement woulEI ha'w'o warrantoEI the bearEI' s refusal to !:Jr ant a eertifisate; 

(2) fer failure to maintain safety stanElarEls er to oernply with tho terA'ls er sonditions ef the 
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eertifieate; or 

(3) for violation of any J;lro>Jisien of this ehaptor, the rules issues thereuneor, or oreers of the 13eare 

er 8013artFAont." 

SeetioR 26. Seotien 7e 20 406, MCA, is aR'leneoe ta roae: 

"76 20 406. J1:1Elieial re•tiew of boa,EI ~- boa,EI ef health, aREI ElepaRmeRt ef health EleeisioRs. 

11) Any aetivo !"arty as defined in 7e 20 221 aggrieved b•f the final deeisien ef the 13eard on an aJ;1plieatien 

fer a eertifieate R'la•r elltain judieial re•,iew of that deoision llv the rning ef a petition in a state eistriet eourt 

of eoR'lpetent jurisdiotion. 

(2) The judieial review J;IFeoeduro shall Ile the sarne as that fer eentested oases unElor the Montana 

,'\dFRinistrative Jlroeeeh:Jre /\et. 

(3) When the 13oard of health er ElepartR'lent of health eonEluets hearings pursuant ta 76 20 216(3) 

anEI 76 20 218 anEI the applieant is grantee a perR'lit er eertifieation, with or .,.,.ithout eonElitions, pursuant 

to tho lay,·s aEIR'linistereEI 13y the ElepartR'lent of health and the 13earEI of health anEI this ehapter, the Eleoision 

R'la;• enl•r Ile appealeEI in eenjunetien with the final Eleeisien et the 13earEI as previEleEI in sullseetiens ( 1) anEI 

12). If a perR'lit or eertifioatien is ElonioEI 13y tho ElopartR'lent et health er tho 13oard of health, the applieant 

ffia'F-

(al appeal the eenial under tho appellate re,•iew J;1reeeeuros proviEleEI in tho laws aeR'linistoree b•r 

the de13artR'lent et health anel tho boarel ef health; or 

(B) reserve the right to appeal tho denial by the elepaFtR'lent et health er tho 13eard ef health until 

after the bearEI has issued a final aoeision. 

I 4) ffi ~lething in this I.!:J.i§: seetion R'la;• .!:!fil Ile eonstn,ioe te pre hi bit the BoarEI freR'l holeing a 

hearing as herein pro•,iaeEI in this seetion en all R'latters that are not tho suBjeet of a ponEling apJ;leal By the 

applieant uneer suBseetion (3)!a) f.1.Hitl." 

Seotion 26. Sootien 76 20 407, MCA, is aR'lenEloEI te roaEI: 

"76 20 407. J11Fisdiotion of 001:1rte roetFieted. Ei<eoJ;lt as e11pressly sot ferth in 76 20 401, 

7e 20 106, anEI 76 20 108, ne a eeurt of this state has aoes net ha~•e jurisEliotien te hear or Eleterrnine an•; 

issue, ease, er oentrevorsl' eeneerning an•r R'latter whieh !ill!! was or eoulEI ha·,•e Been eeterR'linee in a 

J;1F00O0eing Before the Beare unEler this ehapter er ta stBJ;I or delay the eenstruetien, BJ;leration, or 
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R'laiAteAaAee ef a faeility, eneept ta eAfeFee eeR'lpliaAee witl=I tl=lis el=lapter er tl=le previsieAs ef a eertifieate 

2 issued l=lereuAder pursuaAt ta 76 :!O 1 Q1 aAd 76 2Q 4Q6 er 76 2Q 4Q8." 

3 

4 Seetien 27. SeetieA 76 20 408, MG/\, is aR'leAded ta read: 

5 "76 20 408. Penalties fer ..,ielatien ef ehapter ei¥il aetien ll•t aHerne•r general. (1) (al Wl=loever 

6 .'>. eersoA wl=le seR'IR'IBAees ta eoAstruet er eporate a faeilit;· witl=leut first 01:JtaiAiAg a eertifieate required 

7 uAder 76 20 201 or a waiver tl=lereef uAder 76 20 304 (21 er witl=leut haviAg first ~ ol:JtaiAed a 

8 eertifieate, eeAstruots, eperates, er R'laiAtaiAs a faeilit;· ott:ler tAaA iA eeR'lpliaAeo witl'I tAo eertifieate er 

9 vielates aAy etAer previsieA of tl=lis el=lapter er BA'; rule BF order adapted tl=lernuAdBr UAdor tl=lis el=laeter er 

1 O kAewiAgly sullR'lits false iAferR'latiBA iA aRy report, 10 •rear plaA, er applieatieA required B'( tl=lis el=lapter er 

11 rule er ardor adapted tl=loreuAder uAder tl=lis el=laeter er eauses aA;' ef tAe aferOR'IBAtieAed aets ta eeeur is 

12 liallle fer a eivil peAalty ef Rat R'IBFB tl=laA $10,000 for eael=I vielatieA. 

13 (13) ii;ael=I day ef a eeAtiAuiAg •,iolotieA eeAstitutBs a separate effeAse. 

14 (el TAe peAalty is reeeveral:Jle iA a ei•ril suit brougl=lt b•r tl=le attorAoy goAeral en l:JeAalf of tAe state 

15 in tl=le distriet eeurt of tAe first judieial distriot of MeAtaAa. 

16 (21 '.i\11'1001,or knewiAgl•r aAd willfully vielates subsoetieA ( 1) sl=lall so fiAed Rat R'IBFO tl'laA $10,000 

17 fer eael'I •,ielatieA er iR'lpriseAed fer Aet R'lere tl'laA 1 year, er BBtl=I. ii;ael=I da;• ef a eeAtiAuiAg ¥ielatioA 

18 eeAstitutos a separate eHeAso. 

19 (3) @ IA additiBA ta ORY penalty pFO¥idod iA sul:JseetiOA (1) OF (21, WAOAOYOF tl'le departR'IOAt 

20 deterR'liAes tl'lat a perseA is •,•ielatiAg or is al:Jout to •riolate aA'( of tl=lo provisieAs ef tl=lis seetieA, it R'lay refer 

21 tl=le R'latter ta tl'le attemey geAerol wl'le R'IO'; l:JriAg a ei\•il aotieA eA l:Jel'lalf ef tl'le state iA tl'le distriet eeurt 

22 ef tl'le first judieial distriot ef MeAtaAa fer iAjuAetive Br Btl=lar apprepriate relief agaiAst tl=la \'ielatieA □Ad ta 

23 eAferee tl'lis el'lapter or a eertifieate issued l'lere1,1Adar "1AElar tl'lis al=laeter. UpeA a prnper shewiAg, a 

24 perR'laAeAt er preliR'liAary iAjuAetieA er teR'lperary rastraiAiAg erder shall ea granted ',Yitheut l:JeAd. 

25 (1) Tl'le departR'IBAt sl'lall also eAferee this ehaptar aAd eriAg legal aetieAs te aeeeR'lplisl=I tl=le 

26 eAfereeR'IBAt thrnugl'I its 8WA legal 881:JASOI. 

27 (6) @ .'>.II fiAes aAd peAalties eelleeted sl=lall R'IUSt ee depesited iA the state speeiol reveAue fuAd 

28 fer the use ef tl=le departR'IBAt iA adR'liAisteriAg tl'lis oh apter." 

29 

30 Seetien 28. SeetieA 86 16 107, MCA, is aR'leAElea ta read: 
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"81i 1 Ii 107. E11emf)tiens. (1) The pre•,isiens ef 81i 1 e 108 threu!:Jh 8e 1e 110, 8e 1 e 209 threu!Jh 

2 8e 1 e 21 e, 8e 1 e aoe, Be 1 e 401, 8e 1 e e02, anel Be 1 e e03 ae net apply te: 

3 (al earns suejeet ta a 13eFrnit iss1:10a fll:IFsuant ta 82 4 33e feF the 13eFi0el el1:1rin§ whiel=I tl=le eaFR is 

4 suejeet te the permit; 

5 (B) feeleral 8aFRs an8 reser¥eirs; 

6 (e) elarns anel FeserYeirs licensee anel sulljeet te ins13eeti0n ll-; the feeeral ener!:J'f FB!Julatery 

7 eernrnissien; er 

8 le) earns that are Feeiuiree te elltain a eertifieate ef enYirenrnental eern13atillilit•f ane pulllie noes 

9 pursuant ta 7e 20 201 for tl=\e peries eluriR§ wl=lieh the elaFR is sulljeet te the eertifieate. 

1 0 12) The prnYisiens ef Be 1 e 108 threu!Jh Be 1 e 110, Be 1 e 209 threu!Jh Se 1 e 216, Be 1 e 401, 

11 8e 1 e e02, ans Be 1 e e03 88 net appl-; te nenfoseral earns ans reseFYBirs leeates BR feseral lanes if they 

12 are sulljeet te a earn safety FOYie•,., ll~• a feseral a!Jeney. 

13 13) The preYisiens ef 8e 1 e 30e ee net a1313I-; ta eaFRs ane reser~•eirs at a natienal prierit•f list site 

14 as sefines ii.,, the feseral Cern13rehensiYe EnYirenrnental Res13ense, Cern13ensatien, ans biallility Aet ef 1980 

1 5 (CERCbAl. Pulllie baw 96 e 10." 

16 

17 NEW SECTION. SECTION 10. REPORTS. THE DEPARTMENT OF NATURAL RESOURCES AND 

18 CONSERVATION SHALL PREPARE AND PRESENT A REPORT TO THE 55TH LEGISLATURE WITH 

19 RECOMMENDATIONS FOR IMPROVING AND MODERNIZING THE MONTANA MAJOR FACILITY SITING 

20 ACT. THE DEPARTMENT SHALL CONVENE A STATE DIALOGUE TO DEVELOP THE REPORT AND 

21 RECOMMENDATIONS. THE PARTICIPANTS IN THE DIALOGUE SHALL REPRESENT A BROAD SPECTRUM 

22 OF INTERESTS AFFECTED BY THE SITING, CONSTRUCTION, AND OPERATION OF MAJOR FACILITIES, 

23 INCLUDING UTILITIES, ENERGY DEVELOPMENT GROUPS, INTERESTED INDUSTRIES, RATEPAYERS, 

24 REGULATORS, LANDOWNERS, AND CITIZEN GROUPS. THE DIALOGUE IS TO BE DESIGNED TO SEEK 

25 THE INVOLVEMENT OF A BROAD RANGE OF AFFECTED INTEREST GROUPS IN THE DISCUSSIONS OF 

26 REFORMING THE MONTANA MAJOR FACILITY SITING ACT, WITH THE EXPRESS INTENT OF ELICITING 

27 A CONSENSUS. THE CONSENSUS DEVELOPING PROCESS MUST USE A FACILITATOR WHO IS NOT AN 

28 EMPLOYEE OF THE DEPARTMENT. 

29 

30 NEW SECTION. SECTION 11. TERMINATION. THE AMENDMENT TO 75-20-104( 1 Ol!A)(I) 
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1 CONTAINED IN [SECTION 11 THAT INCREASES THE MEGAWATTS OF ELECTRICITY PRODUCED FROM 

2 "50" TO "150" TERMINATES ON JUNE 30, 1997. 

3 

4 NEW SECTION. SECTION 12. APPLICABILITY. (1) A PERSON WHO, BETWEEN ITHE EFFECTIVE 

5 DATE OF THIS ACT] AND JUNE 30, 1997, HAS SUBMITTED A CORRECT AND COMPLETE APPLICATION 

6 FOR ALL APPLICABLE AIR AND WATER QUALITY PERMITS FROM THE DEPARTMENT OF HEALTH AND 

7 ENVIRONMENTAL SCIENCES OR HAS COMMENCED TO CONSTRUCT OR COMMENCED OR APPLIED TO 

8 UPGRADE A POWER PLANT THAT HAS BEEN DESIGNED FOR OR WILL BE CAPABLE OF GENERATING 

9 LESS THAN 150 MEGAWATTS IS NOT SUBJECT TO THE PROVISIONS OF TITLE 75, CHAPTER 20. 

10 12) A PERSON WHO, BETWEEN ITHE EFFECTIVE DATE OF THIS ACT] AND JUNE 30, 1997, HAS 

11 FILED AN APPLICATION FOR ALL APPLICABLE AIR AND WATER QUALITY PERMITS FROM THE 

12 DEPARTMENT OF HEAL TH AND ENVIRONMENTAL SCIENCES FOR A POWER PLANT CAPABLE OF 

13 GENERATING LESS THAN 150 MEGAWATTS IS NOT SUBJECT TO THE PROVISIONS OF TITLE 75, 

14 CHAPTER 20. IF THE APPLICATION IS CORRECT AND COMPLETE AS OF OCTOBER 1, 1997. 

15 

16 NEW SECTION. Section 13. Repealer. SeetieAs 7e 20 106, 7e 20 602, 7e 20 404, 7e 20 409, 

17 7e 20 e01, SECTION 75-20-502, aml 7a 20 e06, MCA, afe IS repealed. 

18 

19 NEW SECTION. Section 14. Effective date. [This act] is effective on passage and approval. 

20 -END-
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