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S~N'A-TG BILL NO. =,(.,,<-( 

INTRODUCED _ _,,.'._:~-~'-"-::..-~c..,,,o.6~q-:,"""':c:..=:"='-· __________________ _ 

4 A BILL FOR AN ACT ENTITLED: "AN ACT REVISING MONTANA MILK PRICE CONTROL PROVISIONS BY 

5 ALLOWING A MILK DISTRIBUTOR TO MEET A COMPETITOR'S PRICE BY OFFERING IN GOOD FAITH A 

6 PRICE BELOW THE MINIMUM WHOLESALE PRICE SET BY THE BOARD OF MILK CONTROL; REQUIRING 

7 MILK DISTRIBUTORS WHO HAVE MILK PROCESSING FACILITIES IN THIS STATE TO MAKE A FIRST CALL 

8 OR REQUEST FOR MILK FROM MONTANA SOURCES AND, WHENEVER POSSIBLE, TO PURCHASE FROM 

9 MONTANA SOURCES IF MILK IS AVAILABLE FROM THE MONTANA PRODUCER AT THE PRICE SET BY 

1 O THE BOARD; EXCEPTING PROVISIONS FROM THE BOARD'S RULES OF FAIR TRADE PRACTICES; 

11 AMENDING SECTIONS 81-23-302 AND 81-23-303, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE 

12 DATE." 

13 

14 WHEREAS, it is necessary for the Board of Milk Control to adopt additional procedures and fair trade 

15 practices to promote the sale of Montana milk at competitive prices; and 

16 WHEREAS, the Legislature encourages the use of Montana milk by Montana processors and the 

17 elimination of practices that encourage the purchase of Montana milk out of state for subsequent resale 

18 in Montana at a price lower than that established by the Board. 

19 

20 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

21 

22 Section 1. Section 81-23-302, MCA, is amended to read: 

23 "81-23-302. Establishment of minimum prices. ( 11 The board shall fix minimum producer, 

24 wholesale, jobber, and retail prices for class I milk and minimum producer prices only for class II and class 

25 Ill milk by adopting rules in a manner prescribed by the Montana Administrative Procedure Act. 

26 (2) The board shall establish Stlffi prices by means of flexible formulas whieh shall that must be 

27 devised so that they bring about Stlffi automatic changes in all minimum prices as- that are justified on the 

28 basis of changes in production, supply, processing, distribution, and retailing costs. 

29 (3) The board shall consider the balance between production and consumption of milk, the costs 

30 of production and distribution, and prices in adjacent and neighboring areas and states so that minimum 
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prices Wf\t€fl that are fair and equitable to producers, distributors, jobbers, retailers, and consumers may 

2 result. 

3 (4) The board shall, when publishing notice of proposed rulemaking under authority of this section, 

4 set forth the specific factors which shall that must be taken into consideration in establishing the formulas 

5 andL in particularL in determining costs of production and distribution and of the actual dollars and cents 

6 costs of production and distribution Wf\t€fl that preliminary studies and investigations of auditors or 

7 accountants in its employment indicate will or should be shown at the hearing so that all interested parties 

8 will have opportunity to be heard and to question 01· rebut~ the considerations as a matter of record. 

9 (5) i!iueh specific Specific factors may include but &flal+ are not be limited to the following items: 

1 0 (a) current and prospective supplies of milk in relation to current and prospective demands for Sti6ft 

11 milk for all purposes; 

12 (b) the ability and willingness of consumers to purchase, which &flal+ include among other things 

13 per capita disposable income statistics, consumer price indexes, and wholesale price indexes; 

14 {c) the cost factors in producing milk, which &flal+ include among other things the prices paid by 

15 farmers generally tas used in parity calculations of the United States department of agriculture+, prices paid 

16 by farmers for dairy feed in particular, and farm wa,~e rates in this state; 

17 (d) the alternative opportunities, both farm and nonfarm, open to milk producers, which &flal+ 

18 include among other things prices received by farmers for all products other than milk, prices received by 

19 farmers for beef cattle, and the percentage of unemployment in the state and nation as determined by 

20 appropriate state and federal agencies; 

21 (e) the prices of butter, nonfat dry milk, and cheese; 

22 (f) the cost factors in distributing milk, which &flal+ include among other things the prices paid by 

23 distributors for equipment of all types required to process and market milk and prevailing wage rates in this 

24 state; 

25 (g) the cost factors In jobbing milk, which &flal+ include among other things raw product and 

26 ingredient costs, carton or other packaging cost, processing cost, and that part of general administrative 

27 costs of the supplying distributor Wf\t€fl that may properly be allocated to the handling of milk to the point 

28 at which 5Heh the milk is at the supplying distributor's dock, equipment of all types required to market milk, 

29 and prevailing wage rates in the state; 

30 (h) the need, if any, for freight or transportation charges to be deducted by distributors from 
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producer prices for bulk milk. 

2 (6) If the board at any time proposes to base all or any part of any official order establishing or 

3 revising any milk pricing formulas upon facts within its own knowledge, as distinguished from evidence 

4 WflieR that may be presented to it by the consuming public or the milk industry, the board shall, when 

5 publishing notice of proposed rulemaking under authority of this section, cause notice to be given to the 

6 consuming public and the milk industry of the specific facts within its own knowledge Wffi€ft that it will 

7 consider, so that all interested parties will have opportunity to be heard and to question or rebut !nffiH the 

8 facts as a matter of record. 

9 171 The board, after consideration of the evidence produced, shall make written findings and 

10 conclusions and shall fix by official rule the formula wl=lereby under which minimum: 

11 (al producer prices for milk in classes I, 11, and Ill~ must be computed; 

12 (bl wholesale prices for milk in class I ~ must be computed; 

13 (cl jobber prices for milk in class I ~ must be computed; 

14 (di retail prices for milk in class I~ must be computed. 

15 (8) This section ~ may not be construed as requiring the board to promulgate any specific 

16 number of formulas, but ~ must be construed liberally so that the board may adopt any reasonable 

17 method of expression to accomplish the objective set forth in subsection (7). If the evidence presented to 

18 the board at any public hearing for the establishment or revision of milk pricing formulas is found by the 

19 board to require the establishment of separate and varying wholesale prices for any particular uses, the 

20 board shall designate the reasons tl=lerefer for the separate and varying prices and establish !nffiH separate 

21 formulas. 

22 (9) Each rule establishing or revising any milk pricing formulas ~ must classify milk by forms, 

23 classes, grades, or uses as the board FRay EleeFR considers advisable and ~ must specify the minimum 

24 prices therefor for the milk. 

25 I 10) Notwithstanding the establishment of minimum wholesale prices as provided in this section, 

26 a distributor may offer a customer a price that is below the minimum wholesale price if the offer is made 

2 7 in good faith to meet an egually low price of a competitor. 

28 { 11 l Distributors who have processing facilities in this state shall, whenever possible, purchase milk 

29 from Montana producers for the processing of products to be sold in this state, provided that milk is 

30 available from Montana producers at the price set by the board. 
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J..1ll The board shall adopt rules after notice and hearing in the manner prescribed by the Montana 

2 Administrative Procedure Act to regulate transportation rates Wffiffi that distributors, contract haulers, and 

3 others charge producers for 00th farm te !cllant and interplant transportation of milk. We An allowance for 

4 transportation of milk between plants may not be permitted unless it is found by the board to be necessary 

5 to permit the movement of milk in the public interest. The board may promulgate rules regarding good faith 

6 offers to meet competition, as provided in subsection I 10), and regarding the requirement for first call on 

7 Montana milk supplies, as provided in subsection (11). Rules must be coordinated with those adopted 

8 pursuant to fair trade practices under 81 -23-303. 

9 f-+-+H.lll All milk purchased by a distributor sl=leH must be purchased on a uniform basis. The basis 

1 0 to be used sJ:i.all must be established by the board after the producers and the distributors have been 

11 consulted. 

1 2 ~1.11l The board may amend any official rule in the same manner provided ttefeif'I in this section 

13 for the original establishment of milk pricing formulas. The board may in its discretion, when it determines 

14 that the need exists, give notice of and hold statewide public hearings affecting establishment or revision 

15 of milk pricing formulas. 

16 t-+61-.L121 Upon petition of a distributor or a majority of lli-s a distributor's producers, the board shall 

17 hold a hearing to receive and consider evidence regarding the advisability and need for a base or quota plan 

1 8 as a method of payment by that distributor of producer prices; ans if.,__Jf the board finds that the evidence 

19 addueed provided at StiOO the hearing warrants the establishment of a base or quota plan, the board shall 

20 proceed by official order to establish the saf'Ae base or quota plan. 

21 f-+-4til.fil (a) Upon petition by 10% or 20 of the licensed producers in Montana, whichever is less, 

22 or upon petition by any licensed producer-distributor or distributor, the board shall hold a hearing to receive 

23 and consider evidence regarding the advisability and need for a statewide pooling arrangement as a method 

24 of payment of producer prices, provided that at S-H€fl the hearingL the board shall among other things 

25 specifically receive and consider evidence concerning production and marketing practices Wffl6H that have 

26 historically prevailed statewide. If the board finds that the evidence aaaueea provided at S-H€fl the hearing 

2 7 warrants the establishment of a statewide pooling arrangement. the board shall proceed by official order 

28 to establish the same; sut sueh arrangement. An official order shall se ef ne feree or effeet is not effective 

29 until it is approved in a referendum conducted by the board by mail and by secret ballot among affected 

30 producers, producer-distributors, and distributors. The board shall keep confidential the vote of each 
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producer, producer-distributor, and distributor voting in the referendum. The official order must be approved 

2 by a majority of the producers, producer-distributors, and distributors voting, representing more than 50% 

3 of the milk produced in Montana that is to be included in the proposed pool, based on each producer's 

4 average monthly production for the 12 months immediately preceding the referendum. If the board finds 

5 it necessary, the board may conduct more than one referendum on any order. 

6 lb) The order of the board establishing the statewide pooling arrangement may include other 

7 provisions as that the board considers necessary for the proper and efficient operation of the pool. These 

8 provisions may include but are not limited to: 

9 (i) a statewide base or quota plan contemplated in subsection f.+6t jj_fil; 

10 (ii) the establishment of a pool settlement fund to be administered by the department for the 

11 purpose of receiving payments from pool distributors or making payments to them as necessary in order 

1 2 to operate and administer the statewide pool; and 

13 (iii) the establishment of a pool expense fund for the purpose of offsetting the costs to the 

14 department of administering the pool, funded by a special levy assessed against each pool producer. 

15 (c) During the initial startup of a statewide pool, the department may draw from existing cash 

16 reserves to fund a pool settlement fund and a pool expense fund, but any withdrawals from the cash 

17 reserve must be reimbursed. 

18 (d) An order of the board establishing a statewide pooling arrangement that has been approved in 

19 a referendum may be rescinded in the same manner as provided for approval of the order under subsection 

20 f44l+at Ufil.lfil. ~ The order may be amended without a referendum if, prior to amending the order, the 

21 board gives written notice of its intended action and holds a public hearing as required under the Montana 

22 Administrative Procedure Act. 

23 l-+&tilZl The requirements J:lereinabove set forth in this section concerning notices of hearings for 

24 the establishment of milk pricing formulas 5flall apply to any hearings regarding base or quota plans or 

25 statewide pooling arrangements or abandonment Hiereof of base or quota plans or statewide pooling 

26 arrangements. 

27 f+etilfil Rules adopted pursuant to this section 5flall must be enforced and audited for compliance 

28 by the milk control bureau of the department of commerce." 

29 

30 Section 2. Section 81-23-303, MCA, is amended to read: 
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"81-23-303. Rules of fair trade practices. The department may adopt reasonable rules governing 

2 fair trade practices as they pertain to the transaction of business among licensees under this chapter and 

3 among licensees and the general public. +f\e5e Except for provisions regarding the right to meet a 

4 competitor's price, as provided in 81-23-302(10), and regarding the requirement for first call on Montana 

5 milk supplies, as provided in 81-23-302(11), and rules adopted pursuant to 81-23-302(10) and (11), fair 

6 trade practice rules sMll must contain but are not limited to provisions prohibiting the following methods 

7 of doing business~ that are unfair, unlawful, and not in the public interest: 

8 ( 1) the payment, allowance, or acceptance of secret rebates, secret refunds, or unearned discounts 

9 by a person, whether in the form of money or otherwise; 

1 O (2) the giving of milk, cream, dairy products, services, or articles of any kind, except to bona fide 

11 charities, for the purpose of securing or retaining the fluid milk or fluid cream business of a customer; 

12 ( 3) the extension to certain customers of special prices or services not available to all customers 

13 who purchase milk of like quantity under like terms and conditions; 

14 (4) the purchasing, processing, bottling, packaging, transporting, delivering, or otherwise handling 

15 of milk ~ that is to be or is sold or otherwise disposed of at less than the minimum wholesale and 

16 minimum retail prices established by the board; 

17 (5) the payment of a price lower than the applicable producer price, established by the board, by 

18 a distributor to a producer for milk~ that is distributed to any person, including agencies of the federal, 

19 state, or local government." 

20 

21 NEW SECTION. Section 3. Effective date. [This act] is effective on passage and approval. 

22 -END-
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for SB0364, as introduced 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act revising Montana milk price control provisions by allowing a milk distributor to 
meet a competitor's price by offering in good faith a price below the minimum wholesale 
price set by the Board of Milk Control and requiring milk distributors who have milk 
processing facilities in this state to make a "first call" or request from Montana sources 
to purchase milk when available at minimum prices. 

ASSUMPTIONS: 
1. The proposed legislation contains an immediate effective date. However, this fiscal 

note reflects only those fiscal impacts anticipated in the 1997 biennium. 
2. The Department of Commerce (DOC) will require one additional hearing each fiscal 

year to implement the proposed legislative changes to current law. Estimated 
increase in per diem ($500), court reporter ($800), printing ($700), and travel 
$800) expenditures in FY96 and FY97 total $2,800 each year. 

3. Other changes as a result of this bill can be absorbed by the DOC. 

FISCAL IMPACT: 

Department of Commerce: 
Expenditures: 

Operating Expenses 

Funding : 

Milk Control SSR (02) 

'b],«l ,1,,L 
DAVID LEWIS, BUDGET DIRECTOR DATE 
Office of Budget and Program Planning 

FY96 FY97 
Difference Difference 

2,800 2,800 

2,800 2,800 

MIKE SPRAGUE, PRIMARY SPONSOR DATE 

Fiscal Note for SB0364, as introduced 
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APPROVED BY COM ON AGRICULTURE, 
LIVESTOCK & IRRIGATION 

2 

3 

SENATE BILL NO. 364 

INTRODUCED BY SPRAGUE 

4 A BILL FOR AN ACT ENTITLED: "AN ACT REVISING MONTANA MILK PRICE CONTROL PROVISIONS BY 

5 ALLOWING A MILK DISTRIBUTOR TO MEET A COMPETITOR'S PRICE BY OFFERl~lG l~l GOOD FAITI-I A 

6 PRICE BELOW Tl-IE Ml~UMUM \1\11-JOLESALE PRICE SET BY THE BOARD OF MILK CO~ITROL REMOVING 

7 THE AUTHORITY OF THE BOARD OF MILK CONTROL TO FIX THE FORMULA ESTABLISHING MINIMUM 

8 WHOLESALE, JOBBER, AND RETAIL PRICES OF MILK; REQUIRING MILK DISTRIBUTORS WHO HAVE MILK 

9 PROCESSING FACILITIES IN THIS STATE TO MAKE A FIRST CALL OR REQUEST FOR MILK FROM 

10 MONTANA SOURCES AND, WHENEVER POSSIBLE, TO PURCHASE FROM MONTANA SOURCES IF MILK 

11 IS AVAILABLE FROM THE MONTANA PRODUCER AT THE PRICE SET BY THE BOARD; EXCEPTING 

12 PROVISIONS FROM THE BOARD'S RULES OF FAIR TRADE PRACTICES; AMENDING SECTIONS 81-23-101 

13 81-23-102, 81-23-202, 81-23-302, AND 81 -23-303, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE 

14 DATE." 

15 

16 WHEREAS, THE LEGISLATURE FINDS IT APPROPRIATE TO DECONTROL MINIMUM WHOLESALE, 

17 JOBBER, AND RETAIL MILK PRICES; AND 

18 WHEREAS, it is necessary for the Board of Milk Control to adopt additional procedures and fair trade 

19 practices to promote the sale of Montana milk at competitive prices; and 

20 WHEREAS, the Legislature encourages the use of Montana milk by Montana processors and the 

21 elimination of practices that encourage the purchase of Montana milk out of state for subsequent resale 

22 in Montana at a price lower than that established by the Board. 

23 

24 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

25 

26 SECTION 1. SECTION 81-23-101, MCA, IS AMENDED TO READ: 

27 "81-23-101. Definitions. ( 1) Unless the context requires otherwise, in this chapter, the following 

28 definitions apply: 

29 (a) "Board" means the board of milk control provided for in 2-15-1802. 

30 (b) "Class I milk" includes all bottled or packaged milk, low fat, buttermilk, chocolate milk, 
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whipping cream, commercial cream, half-and-half, skim milk, fortified skim milk, skim milk flavored drinks, 

2 and any other fluid milk not specifically classified in this chapter, whether raw, pasteurized, homogenized, 

3 sterile, or aseptic. 

4 (c} "Class II milk" includes milk used in the manufacture of ice cream and ice cream mix, ice milk, 

5 sherbet, eggnog, cultured sour cream, cottage cheese, condensed milk, and powdered skim for human 

6 consumption. 

7 Id} "Class Ill milk" includes milk used in the manufacture of butter, cheddar cheese, process 

8 cheese, livestock feed, powdered skim other than for human consumption, and skim milk dumped. 

9 le} "Consumer" means a person or an agency, other than a dealer, who purchases milk for 

10 consumption or use. 

11 (f} "Dealer" means a producer, distributor, producer-distributor, jobber, or independent contractor. 

12 (g} "Department" means the department of commerce provided for in Title 2, chapter 15, part 18. 

13 (h} "Distributor" means a person purchasing milk from any source, either in bulk or in packages, 

14 and distributing it for consumption in this state. The term includes what are commonly known as jobbers 

15 and independent contractors. The term, however, excludes a person purchasing milk from a dealer licensed 

16 under this chapter, for resale over the counter at retail or for consumption on the premises. 

17 (i} "Jobber prises" FRoans those prises at whish FRill( owned by a distrib1,1tor is sols, in b1,1llc or in 

18 paska~es, to a jobber or indepenElent sontrastor. 

19 -It} "Licensee" means a person who holds a license from the department. 

20 fltl-.ill "Market" means an area of the state designated by the department as a natural marketing 

21 area. 

22 fl-l-ill "Milk" means the lacteal secretion of a dairy animal or animals, including those secretions 

23 when raw and when cooled, pasteurized, standardized, homogenized, recombined, concentrated fresh, or 

24 otherwise processed and all of which is designated as grade A by a duly constituted health authority and 

25 also includes those secretions wl=tieR that are in any manner rendered sterile or aseptic, notwithstanding 

26 whether they are regulated by any health authority of this or any other state or nation. 

27 -Im-till "Person" means an individual, firm, corporation, or cooperative association or the dairy 

28 operated by the department of corrections and human services at the Montana state prison. 

29 Wi!I!l "Producer" means a person who produces milk for consumption in this state, selling it to 

30 a distributor. 
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1 fel-illl "Producer prices" means those prices at which milk owned by a producer is sold in bulk to 

2 a distributor. 

3 $}.(Ql "Producer-distributor" means a person both producing and distributing milk for consumption 

4 in this state. 

5 (q) "FloMil prises" FReans those prises at whieh FRill( owneEI l:ly a retailer is solEI, in bulk or in 

6 pael(ages, ever the eounter at retail er for eonsurnptien en the premises. 

7 fftJQl "Retailer" means a person selling milk in bulk or in packages over the counter at retail or for 

8 consumption on the premises and includes but is not limited to retail stores of all types, restaurants, 

9 boardinghouses, fraternities, sororities, confectioneries, public and private schools, including colleges and 

10 universities, and both public and private institutions and instrumentalities of all types and description. 

11 (s) "Whelesale iiriees" means these priees at whieh mill( ownea by a distributor is selEI, in bulk er 

12 in iiael(ages, to a retailer. 

13 (21 The department may assign new milk products, not expressly included in one of the classes 

14 defined in this section, to the class which in its discretion it determines to be proper." 

15 

16 SECTION 2. SECTION 81-23-102, MCA, IS AMENDED TO READ: 

17 "81-23-102. Policy. (1) It is hereby declared that: 

18 (al milk is a necessary article of food for human consumption; 

19 (bl the production and maintenance of an adequate supply of healthful milk of proper chemical and 

20 physical content, free from contamination, is vital to the public health and welfare; 

21 (c) the production, transportation, processing, storage, distribution, and sale of milk in the state 

22 of Montana is an industry affecting the public health and interest; 

23 (d) unfair, unjust, destructive, and demoralizing trade practices have been and are now being 

24 carried on in the production, transportation, processing, storage, distribution, and sale of milk and products 

25 manufactured thorefroFR from milk, which trade practices constitute a constant menace to the health and 

26 welfare of the inhabitants of this state and tend to undermine the sanitary regulations and standards of 

27 content and purity of milk; 

28 (el health regulations alone are insufficient to prevent disturbances in the milk industry and to 

29 safeguard the consuming public from further inadequacy of a supply of this necessary commodity; 

30 (fl it is the policy of this state to promote, foster, and encourage the intelligent production and 
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1 orderly marketing of milk and cream and products manufactured therefraffi from milk and cream, to 

2 eliminate speculation and waste, and to make the distribution thereaf of milk and cream and products 

3 manufactured from milk and cream between the producer and consumer as direct as can be efficiently and 

4 economically done, and to stabilize the marketing of 5l:lei=t those commodities; 

5 (g) investigations have revealed and experience has shown that, due to the nature of milk and the 

6 conditions surrounding the production and marketing of milk and due to the vital importance of milk to the 

7 health and well-being of the citizens of this state, it is necessary to invoke the police powers of the state 

8 to provide a constant supervision and regulation of the milk industry of the state to prevent the occurrence 

9 and recurrence of those unfair, unjust, destructive, demoralizing, and chaotic conditions and trade practices 

1 0 within the industry which have in the past affected the industry and which constantly threaten to be 

11 revived within the industry and to disrupt or destroy an adequate supply of pure and wholesome milk to 

12 the consuming public and to the citizens of this state; 

13 (h) milk is a perishable commodity wflieR that is easily contaminated with harmful bacteria, wflieR 

14 that cannot be stored for any great length of time, wl:lief½ that must be produced and distributed fresh daily, 

15 and the supply of which cannot be regulated from day to day but, due to natural and seasonal conditions, 

16 must be produced on a constantly uniform and even basis; 

17 (i) the demand for this perishable commodity fluctuates from day to day and from time to time 

18 making it necessary that the producers and distributors shall produce and carry on hand a surplus of milk 

19 in order to guarantee and +fl5tfffl ensure to the consuming public an adequate supply at all times, which 

20 surplus must of necessity be converted into byproducts of milk at great expense and ef*imes often at a 

21 loss to the producer and distributor; 

22 (j) this surplus of milk, though necessary and unavoidable, unless regulated, tends to undermine and 

23 destroy the milk industry, which causes producers to relax their diligence in complying with the provisions 

24 of the health authorities and eHtiffies often to produce milk of an inferior and unsanitary quality; 

25 (kl investigation and experience have further shown that, due to the nature of milk and the 

26 conditions surrounding its production and marketing, unless the producers, Elistrieutore, aAEl ethers eA!ja!jea 

27 iA ti'le ffiarketiA!! af R'lill1 are guaranteed and iAsureEl ensured a reasonable profit on milk, both the supply 

28 and quality of milk are affected to the detriment of and against the best interest of the citizens of this state 

29 whose health and well-being are thereby vitally affected; 

30 (I) where no supervision and regulation are provided for the orderly and profitable marketing of milk, 
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past experience has shown that the credit status of both producers and distributors of milk is adversely 

2 affected to a serious degree, thereby entailing loss and hardship upon all within the community with whom 

3 these producers and distributors carry on business relations; 

4 (m) due to the nature of milk and the conditions surrounding its production and distribution, the 

5 natural law of supply and demand has been found inadequate to protect the industry in this and other states 

6 and in the public interest it is necessary to provide state supervision and regulation of the milk industry in 

7 this state. 

8 (2) The general purpose of this chapter is to protect and promote public welfare and to eliminate 

9 unfair and demoralizing trade practices in the milk industry. It is enacted in the exercise of the police 

10 powers of the state." 

11 

12 SECTION 3. SECTION 81-23-202, MCA, IS AMENDED TO READ: 

13 "81-23-202. Licenses -- disposition of income. ( 1) A producer, producer-distributor, distributor, or 

14 jobber may not engage in the business of producing or selling milk subject to this chapter iri this state 

15 without first having obtained a license from the department of livestock or, in the case of milk entering this 

16 state from another state or foreign nation, without complying with the requirements of the Montana Food, 

17 Drug, and Cosmetic Act and without being licensed under this chapter by the department. The annual fee 

18 for the license from the department is $2 and is due before July 1 and must be deposited by the 

19 department to the credit of the general fund. The license required by this chapter is in addition to any other 

20 license required by state law or any municipality of this state. This chapter applies to every part of the state 

21 of Montana. 

22 (2) In addition to the annual license fee, the department shall, in each year, before April 1, for the 

23 purpose of securing funds to administer and enforce this chapter, levy an assessment upon producers, 

24 producer-distributors, and distributors as follows: 

25 (a) a fee per hundredweight on the total volume of all milk subject to this chapter produced and 

26 sold by a producer-distributor; 

27 (b) a fee per hundredweight on the total volume of all milk subject to this chapter sold by a 

28 producer; 

29 (c) a fee per hundredweight on the total volume of all milk subject to this chapter sold by a 

30 distributor, excepting that which is sold to another distributor. 
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(3) The department shall adopt rules fixing the amount of each fee. The amounts may not exceed 

2 levels sufficient to provide for the administration of this chapter. The fee assessed on a producer or on a 

3 distributor may not be more than one-half the fee assessed on a producer-distributor. 

4 (4) In addition to the fees established in subsections ( 1) through (3), the department shall assess 

5 a fee of 14. 97 cents per hundredweight on the volume of class I milk produced and sold by a producer to 

6 be used for the administration of the milk inspection and milk diagnostic laboratory functions of the 

7 department of livestock. The board shall include this fee in its formulas for fixing by rule the minimum 

8 producer, wholesale, jel313er, aAd retail prices for class I milk in 81-23-302. 

9 15) The assessments upon producer-distributors, producers, and distributors must be paid quarterly 

1 0 before January 15, April 15, July 15, and October 15 of each year. The amount of the assessments must 

11 be computed by applying the fee designated by the department and the fee established in subsection 14) 

12 to the volume of milk sold in the preceding calendar quarter. 

13 (6) Failure of a producer, producer-distributor, or distributor to pay an assessment when due is a 

14 violation of this chapter, and a license under this chapter automatically terminates and is void. A terminated 

15 license must be reinstated by the department upon payment of a delinquency fee equal to 30% of the 

16 assessment which was due. 

17 (7) Except for the assessment provided for in subsection (4), all assessments required by this 

18 chapter must be deposited by the department in the state special revenue fund. All costs of administering 

19 this chapter, including the salaries of employees and assistants, per diem and expenses of board members, 

20 and all other disbursements necessary to carry out the purpose of this chapter, must be paid out of the 

21 board money in that fund. 

22 (8) The assessment provided for in subsection 14) must be deposited by the department in an 

23 account in the state special revenue fund. Money in the account must be used to carry out the purposes 

24 of Title 81 , chapter 22. 

25 (9) The department may, if it finds the costs of administering and enforcing this chapter can be 

26 derived from lower rates, amend its rules to fix the rates at a less amount on or before April 1 in any year." 

27 

28 Section 4. Section 81-23-302, MCA, is amended to read: 

29 "81-23-302. Establishment of minimum prices. (1) The board shall fix minimum producer, 

30 whelesale, jel313er, aAd retail prices for class I FRill1 and FRiAiFRUFR prndueer prises enl·t fer, class II, and class 

~na Le11lslatlve counett 
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Ill milk by adopting rules in a manner prescribed by the Montana Administrative Procedure Act. 

(2) The board shall establish st:tOO prices by means of flexible formulas .,.,,hiel'I shall that must be 

devised so that they bring about st:!00 automatic changes in all minimum prices as that are justified on the 

basis of changes in production, supply, processing, distribution, and retailing costs. 

13) The board shall consider the balance between production and consumption of milk, the costs 

of production and distribution, and prices in adjacent and neighboring areas and states so that minimum 

prices~ that are fair and equitable to producers, distributors, jobbers, retailers, and consumers may 

result. 

(4) The board shall, when publishing notice of proposed rulemaking under authority of this section, 

set forth the specific factors whieh shall that must be taken into consideration in establishing the formulas 

and. in particular. in determining costs of production and distribution and of the actual dollars and cents 

costs of production and distribution WHffifl that preliminary studies and investigations of auditors or 

accountants in its employment indicate will or should be shown at the hearing so that all interested parties 

will have opportunity to be heard and to question or rebut st:tOO the considerations as a matter of record. 

(5) Sueh speeifie Specific factors may include but SRali are not be limited to the following items: 

(a) current and prospective supplies of milk in relation to current and prospective demands for st:tOO 

milk for all purposes; 

lbl the ability and willin!jness of eensumers to purehase, whieh shall inelude amon!l other thin!js 

per eapita disposal31e ineome statisties, eonsumer prise inde11es, and wholesale priee indei<es; 

t€-l-lfil the cost factors in producing milk, which SRali include among other things the prices paid 

by farmers generally +,as used in parity calculations of the United States department of agriculture+, prices 

paid by farmers for dairy feed in particular, and farm wage rates in this state; 

WJ.Q the alternative opportunities, both farm and nonfarm, open to milk producers, which Sf\all 

include among other things prices received by farmers for all products other than milk, prices received by 

farmers for beef cattle, and the percentage of unemployment in the state and nation as determined by 

appropriate state and federal agencies; 

Willl the prices of butter, nonfat dry milk, and cheese; 

(fl tho oost faetors in elistributin!l milk, whieh shall inoluele among other things the prises paid by 

distributors for equipment of all t)'pes required to proeess and marl1ot milk and prevailing wage rates in this 

~ 

~na Ler,tslatlve Council 
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!gl the eost faetoFs iA jobbing FAillE, whieh shall inelude aFAong other things raw proalcJet ans 

2 ingredient eosts, eartoA or other paekaging eost, preeessing east, anel that part ef general aelFAinistFati·,e 

3 easts of the suppl~·ing elistributor whieh !.!:lfil FRa•,· properl·,• be alloeates to the handling of milk to the 13oint 

4 at whieh sueh 11:!g mil IE is at the supplying elistributor's doek, equipFAent ef all types requireel to market milk, 

5 and pre.,.ailing wage rates in the state; 

6 Will the need, if any, for freight or transportation charges to be deducted by distributors from 

7 producer prices for bulk milk. 

8 (6) If the board at any time proposes to base all or any part of any official order establishing or 

9 revising any milk pricing formulas upon facts within its own knowledge, as distinguished from evidence 

1 0 Wfliel=I that may be presented to it by the consuming public or the milk industry, the board shall, when 

11 publishing notice of proposed rulemaking under authority of this section, cause notice to be given to the 

12 consuming public and the milk industry of the specific facts within its own knowledge Wfliel=I that it will 

13 consider, so that all interested parties will have opportunity to be heard and to question or rebut Stl€fl the 

14 facts as a matter of record. 

15 (7) The board, after consideration of the evidence produced, shall make written findings and 

16 conclusions and shall fix by official rule the formula whoreb1• under which minimum+ 

17 fa* producer prices for milk in classes I, 11, and Ill sl=ta!! must be computed+ 

18 (bl ,,,.·holesale prises for FAilk in elass I shall !!llifil eo ooFAputed; 

19 lol jobber pFieos fer FAillE in olass I shall £fil!§i be soA'lputoEI; 

20 (Ell retail prioes for A'lillE in elass I shall A'lUSt be eoFAputeEI. 

21 (8) This section &l=taU may not be construed as requiring the board to promulgate any specific 

22 number of formulas, but &l=taU must be construed liberally so that the board may adopt any reasonable 

23 method of expression to accomplish the objective set forth in subsection (7). If the eYiElenee presented te 

24 the beard at any publio hearing for the establishment or ro·dsion of milk prising form1:1las is fe1:1nd ey tAe 

25 beard te req1:1ire the estaelishFAont ef separate and ·,arying wholesale prieos for an•t partieular 1:1ses, the 

26 beard shall designate tho reasons thernfer fer tho seaarate and varyiA€J arises and establish sueh separate 

27 forfflulas. 

28 (9) Each rule establishing or revising any milk pricing formulas &l=taU must classify milk by forms, 

29 classes, grades, or uses as the board fflay dooFA considers advisable and &l=taU must specify the minimum 

30 prices tAorefor for the milk. 

~na Ler,tstattve Council 
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( 10) ~lotwitl=istandina tl=ie estal3Iisl=iR'lent of R'liniR'll:lFfl wl=iolesale prices as pro11ided in tl=iis sestion, 

2 a distril31:1tor R'lay sffer a s1:1stoR'ler a prise tl=iat is 13elmv tl=ie FfliniR'IUFfl wl=iolosale prise if tl=ie effor is R'lase 

3 in aood faitl=i to meet an equally low priee of a eoR'lpetitor. 

4 t±±t Distributors who have processing facilities in this state shall, whenever possible, purchase milk 

5 from Montana producers for the processing of products to be sold in this state, provided that milk is 

6 available from Montana producers at the price set by the board. 

7 t3-?t(11) The board shall adopt rules after notice and hearing in the manner prescribed by the 

8 Montana Administrative Procedure Act to regulate transportation rates ~ that distributors, contract 

9 haulers, and others charge producers for 13ot1, farm to plant and interplant transportation of milk. We An 

10 allowance for transportation of milk between plants may not be permitted unless it is found by the board 

11 to be necessary to permit the movement of milk in the public interest. The board may promulgate rules 

12 regarding aooa faitt, offers to meet eoFflpetition, as pro11iaed in s1:113seetion ( 1 0l, and reaardinei the 

13 requirement for first call on Montana milk supplies, as provided in subsection t±±t 110). Rules must be 

14 coordinated with those adopted pursuant to fair trade practices under 81-23-303. 

15 ( 111 ( 131 ( 12) All milk purchased by a distributor sl=,all must be purchased on a uniform basis. The 

16 basis to be used sl=,all must be established by the board after the producers and the distributors have been 

1 7 consulted. 

18 ( 121 ( 1 4) ( 1 3) The board may amend any official rule in the same manner provided Hefeitt in this 

19 section for the original establishment of milk pricing formulas. The board may in its discretion, when it 

20 determines that the need exists, give notice of and hold statewide public hearings affecting establishment 

21 or revision of milk pricing formulas. 

22 11 :3) ( 1 e) ( 14) Upon petition of a distributor or a majority of ms a distributor's producers, the board 

23 shall hold a hearing to receive and consider evidence regarding the advisability and need for a base or quota 

24 plan as a method of payment by that distributor of producer prices; ans i(_...l.! the board finds that the 

25 evidence adaueed provided at 51,/ffi the hearing warrants the establishment of a base or quota plan, the 

26 board shall proceed by official order to establish the Silff\e base or quota plan. 

27 (14)(1 €1)(15) (a) Upon petition by 10% or 20 of the licensed producers in Montana, whichever is 

28 less, or upon petition by any licensed producer-distributor or distributor, the board shall hold a hearing to 

29 receive and consider evidence regarding the advisability and need for a statewide pooling arrangement as 

30 a method of payment of producer prices, provided that at 51,/ffi the hearing, the board shall among other 

~na Ler,/slatlve council 
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things specifically receive and consider evidence concerning production and marketing practices wl=l+eR that 

2 have historically prevailed statewide. If the board finds that the evidence aEIElueeEI provided at 5-uel:l the 

3 hearing warrants the establishment of a statewide pooling arrangement, the board shall proceed by official 

4 order to establish the saffle; 1:Jut sueh arrangement. An official order shall l:Je ef ne foroe er effeet is not 

5 effective until it is approved in a referendum conducted by the board by mail and by secret ballot among 

6 affected producers, producer-distributors, and distributors. The board shall keep confidential the vote of 

7 each producer, producer-distributor, and distributor voting in the referendum. The official order must be 

8 approved by a majority of the producers, producer-distributors, and distributors voting, representing more 

9 than 50% of the milk produced in Montana that is to be included in the proposed pool, based on each 

1 0 producer's average monthly production for the 12 months immediately preceding the referendum. If the 

11 board finds it necessary, the board may conduct more than one referendum on any order. 

12 (bl The order of the board establishing the statewide pooling arrangement may include other 

13 provisions as that the board considers necessary for the proper and efficient operation of the pool. These 

14 provisions may include but are not limited to: 

1 5 (i) a statewide base or quota plan contemplated in subsection f+-6} ~ il1J.; 

16 (ii) the establishment of a pool settlement fund to be administered by the department for the 

17 purpose of receiving payments from pool distributors or making payments to them as necessary in order 

18 to operate and administer the statewide pool; and 

19 (iii) the establishment of a pool expense fund for the purpose of offsetting the costs to the 

20 department of administering the pool, funded by a special levy assessed against each pool producer. 

21 (cl During the initial startup of a statewide pool, the department may draw from existing cash 

22 reserves to fund a pool settlement fund and a pool expense fund, but any withdrawals from the cash 

23 reserve must be reimbursed. 

24 (d) An order of the board establishing a statewide pooling arrangement that has been approved in 

25 a referendum may be rescinded in the same manner as provided for approval of the order under subsection 

26 ++4-l-!al-~ (15)(A). ~ The order may be amended without a referendum if, prior to amending the 

27 order, the board gives written notice of its intended action and holds a public hearing as required under the 

28 Montana Administrative Procedure Act. 

29 I 1 ell 17)(16) The requirements heroinal:Je~•o set forth in this section concerning notices of hearings 

· 30 for the establishment of milk pricing formulas ~ apply to any hearings regarding base or quota plans or 
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statewide pooling arrangements or abandonment H1ereef of base or quota plans or statewide pooling 

arrangements. 

( 16) ( 18)( 17) Rules adopted pursuant to this section Sffillt must be enforced and audited for 

compliance by the milk control bureau of the department of commerce." 

Section 5. Section 81-23-303, MCA, is amended to read: 

"81-23-303. Rules of fair trade practices. The department may adopt reasonable rules governing 

fair trade practices as they pertain to the transaction of business among licensees under this chapter and 

among licensees and the general public. +1,ese Except for provisions regarding the right to rneet a 

eerneetiter's eriee, as erevided iA 81 2:3 :302( 101. a Ad regardiAg the requirement for first call on Montana 

milk supplies, as provided in 81-23-302f-H-t( 10), and rules adopted pursuant to 81-23-302( 10) a Ad I 11). 

fair trade practice rules Sffillt must contain but are not limited to provisions prohibiting the following 

methods of doing business~ that are unfair, unlawful, and not in the public interest: 

( 1) the payment, allowance, or acceptance of secret rebates, secret refunds, or unearned discounts 

by a person, whether in the form of money or otherwise; 

(2) the giving of milk, cream, dairy products, services, or articles of any kind, except to bona fide 

charities, for the purpose of securing or retaining the fluid milk or fluid cream business of a customer; 

(3) the extension to certain customers of special prices or services not available to all customers 

who purchase milk of like quantity under like terms and conditions; 

(4) the p1:JrehasiA§, proeessiA§, bettliA§, paeka§iAg, traAsportiA§, deli•,eriA!J, er otherwise handling 

of A'lillt wl:!ieh !!:@! is te be er is said er otherwise disposed of at less than the rninirnl:lrn wholesale and 

FAiniFAl:lFA retail prises estaBlisheEI By the Board; 

fe¼lli the payment of a price lower than the applicable producer price, established by the board, 

by a distributor to a producer for milk ~ that is distributed to any person, including agencies of the 

federal, state, or local government." 

NEW SECTION. Section 6. Effective date. [This act] is effective on passage and approval. 

-END-
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SENATE BILL NO. 364 

INTRODUCED BY SPRAGUE 

SB0364.03 

4 A BILL FOR AN ACT ENTITLED: "AN ACT REVISING MONTANA MILK PRICE CONTROL PROVISIONS BY 

5 ALLOWl~JG /\ MILK E:llSTRIBUTOR TO MEET A COMPETITOR'S PRICE BY OFFERl~JG l~J GOOD FAITI-I A 

6 PRICE BELOW Tl-IE Ml~JIMUM WI-IOLESALE PRICE SET BY Tl-IE BOARD OF MILK CO~JTROL REMOVING 

7 THE AUTHORITY OF THE BOARD OF MILK CONTROL TO FIX THE FORMULA ESTABLISHING MINIMUM 

8 WHOLESALE, JOBBER, AND RETAIL PRICES OF MILK; REQUIRING MILK DISTRIBUTORS WHO HAVE MILK 

9 PROCESSING FACILITIES IN THIS STATE TO MAKE A FIRST CALL OR REQUEST FOR MILK FROM 

10 MONTANA SOURCES AND, WHENEVER POSSIBLE, TO PURCHASE FROM MONTANA SOURCES IF MILK 

11 IS AVAILABLE FROM THE MONTANA PRODUCER AT THE PRICE SET BY THE BOARD; EXCEPTING 

12 PROVISIONS FROM THE BOARD'S RULES OF FAIR TRADE PRACTICES; AMENDING SECTIONS 81-23-101, 

13 81-23-102, 81-23-202, 81-23-302, AND 81-23-303, MCA; AND PROVIDING A~J IMMEDIATE A DELAYED 

14 EFFECTIVE DA TE." 

1 5 

16 WHEREAS, THE LEGISLATURE FINDS IT APPROPRIATE TO DECONTROL MINIMUM WHOLESALE, 

17 JOBBER, AND RETAIL MILK PRICES; AND 

18 WHEREAS, it is necessary for the Board of Milk Control to adopt additional procedures and fair trade 

19 practices to promote the sale of Montana milk at competitive prices; and 

20 WHEREAS, the Legislature encourages the use of Montana milk by Montana processors and the 

21 elimination of practices that encourage the purchase of Montana milk out of state for subsequent resale 

22 in Montana at a price lower than that established by the Board. 

23 

24 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

25 

26 SECTION 1. SECTION 81-23-101, MCA, IS AMENDED TO READ: 

27 "81-23-101. Definitions. (1) Unless the context requires otherwise, in this chapter, the following 

28 definitions apply: 

29 (a) "Board" means the board of milk control provided for i_n 2-15-1802. 

30 (b) "Class I milk" includes all bottled or packaged milk, low fat, buttermilk, chocolate milk, 

~na Leg/stative council 
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whipping cream, commercial cream, half-and-half, skim milk, fortified skim milk, skim milk flavored drinks, 

2 and any other fluid milk not specifically classified in this chapter, whether raw, pasteurized, homogenized, 

3 sterile, or aseptic. 

4 (c) "Class II milk" includes milk used in the manufacture of ice cream and ice cream mix, ice milk, 

5 sherbet, eggnog, cultured sour cream, cottage cheese, condensed milk, and powdered skim for human 

6 consumption. 

7 (di "Class Ill milk" includes milk used in the manufacture of butter, cheddar cheese, process 

8 cheese, livestock feed, powdered skim other than for human consumption, and skim milk dumped. 

9 (el "Consumer" means a person or an agency, other than a dealer, who purchases milk for 

10 consumption or use. 

11 If) "Dealer" means a producer, distributor, producer-distributor, jobber, or independent contractor. 

12 lg) "Department" means the department of commerce provided for in Title 2, chapter 15, part 18. 

13 (h) "Distributor" means a person purchasing milk from any source, either in bulk or in packages, 

14 and distributing it for consumption in this state. The term includes what are commonly known as jobbers 

15 and independent contractors. The term, however, excludes a person purchasing milk from a dealer licensed 

16 under this chapter, for resale over the counter at retail or for consumption on the premises. 

17 (ii "clobber 13rioes" FABBAS tAOSe 13rioes at WAiOA FAilk OWAeel by a elistrib1:1tor is solel, iA b1:1lk or iA 

18 13asl1a€!es, to a jabber or iAele13eAeleAt eoAtraotor. 

19 ti} "Licensee" means a person who holds a license from the department. 

20 fk+.ill "Market" means an area of the state designated by the department as a natural marketing 

21 area. 

22 flHhl. "Milk" means the lacteal secretion of a dairy animal or animals, including those secretions 

23 when raw and when cooled, pasteurized, standardized, homogenized, recombined, concentrated fresh, or 

24 otherwise processed and all of which is designated as grade A by a duly constituted health authority and 

25 also includes those secretions WRioR that are in any manner rendered sterile or aseptic, notwithstanding 

26 whether they are regulated by any health authority of this or any other state or nation. 

27 {m}J.!l "Person" means an individual, firm, corporation, or cooperative association or the dairy 

28 operated by the department of corrections and human services at the Montana state prison. 

29 WJ.ml "Producer" means a person who produces milk for consumption in this state, selling it to 

30 a distributor. 
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Winl "Producer prices" means those prices at which milk owned by a producer is sold in bulk to 

a distributor. 

W.l9.l. "Producer-distributor" means a person both producing and distributing milk for consumption 

in this state. 

(Ell "Retail pFiees" FfleaAs these wiees at Y.rhieh FflillE 0•1,•AeEl sv a FotaileF is selEl, in sulk er in 

paekagos, BYeF tho eeuAteF at Fetail 8F feF 68ASUFflptieA BA tho pFeffliSBS. 

WJ.Ql "Retailer" means a person selling milk in bulk or in packages over the counter at retail or for 

consumption on the premises and includes but is not limited to retail stores of all types, restaurants, 

boardinghouses, fraternities, sororities, confectioneries, public and private schools, including colleges and 

universities, and both public and private institutions and instrumentalities of all types and description. 

(sl "Whelesale pFiees" FfleaAs those pFiees at whieh Fflilk ovmeEl B'( a ElistFil3uteF is selEl, iA 13ullc or 

iA paelEagos, to a FetaileF. 

(21 The department may assign new milk products, not expressly included in one of the classes 

defined in this section, to the class which in its discretion it determines to be proper." 

SECTION 2. SECTION 81-23-102, MCA. IS AMENDED TO READ: 

"81-23-102. Policy. (1) It is hereby dec:3red that: 

(al milk is a necessary article of food for human consumption; 

(bl the production and maintenance of an adequate supply of healthful milk of proper chemical and 

physical content, free from contamination, is vital to the public health and welfare; 

(cl the production, transportation, processing, storage, distribution, and sale of milk in the state 

of Montana is an industry affecting the public health and interest; 

(di unfair, unjust, destructive, and demoralizing trade practices have been and are now being 

carried on in the production, transportation, processing, storage, distribution, and sale of milk and products 

manufactured thoFofreffl from milk, which trade practices constitute a constant menace to the health and 

welfare of the inhabitants of this state and tend to undermine the sanitary regulations and standards of 

content and purity of milk; 

(e) health regulations alone are insufficient to prevent disturbances in the milk industry and to 

safeguard the consuming public from further inadequacy of a supply of this necessary commodity; 

(fl it is the policy of this state to promote, foster, and encourage the intelligent production and 
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orderly marketing of milk and cream and products manufactured tRernfroFR from milk and cream, to 

2 eliminate speculation and waste, and to make the distribution tt:ioroof of milk and cream and products 

3 manufactured from milk and cream between the producer and consumer as direct as can be efficiently and 

4 economically done, and to stabilize the marketing of ~ those commodities; 

5 (g) investigations have revealed and experience has shown that, due to the nature of milk and the 

6 conditions surrounding the production and marketing of milk and due to the vital importance of milk to the 

7 health and well-being of the citizens of this state, it is necessary to invoke the police powers of the state 

8 to provide a constant supervision and regulation of the milk industry of the state to prevent the occurrence 

9 and recurrence of those unfair, unjust, destructive, demoralizing, and chaotic conditions and trade practices 

1 0 within the industry which have in the past affected the industry and which constantly threaten to be 

11 revived within the industry and to disrupt or destroy an adequate supply of pure and wholesome milk to 

12 the consuming public and to the citizens of this state; 

13 (h) milk is a perishable commodity Wflieff that is easily contaminated with harmful bacteria, Wflieff 

14 that cannot be stored for any great length of time, Wflieff that must be produced and distributed fresh daily, 

15 and the supply of which cannot be regulated from day to day but, due to natural and seasonal conditions, 

16 must be produced on a constantly uniform and even basis; 

17 (i) the demand for this perishable commodity fluctuates from day to day and from time to time 

18 making it necessary that the producers and distributors shall produce and carry on hand a surplus of milk 

19 in order to guarantee and +A6t¼f8 ensure to the consuming public an adequate supply at all times, which 

20 surplus must of necessity be converted into byproducts of milk at great expense and efttiFRes often at a 

21 loss to the producer and distributor; 

22 (j) this surplus of milk, though necessary and unavoidable, unless regulated, tends to undermine and 

23 destroy the milk industry, which causes producers to relax their diligence in complying with the provisions 

24 of the health authorities and efttiFRos often to produce milk of an inferior and unsanitary quality; 

25 (k) investigation and experience have further shown that, due to the nature of milk and the 

26 co.nditions surrounding its production and marketing, unless the producers, elistrie1,1ters, aAel ett:iors en!ja!jeEI 

27 iA tt:ie FRarketin!l of FRill1 are guaranteed and iAs1,1reel ensured a reasonable profit on milk, both the supply 

28 and quality of milk are affected to the detriment of and against the best interest of the citizens of this state 

29 whose health and well-being are thereby vitally affected; 

30 (I) where no supervision and regulation are provided for the orderly and profitable marketing of milk, 

~na Legislative Councll 
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1 past experience has shown that the credit status of both producers and distributors of milk is adversely 

2 affected to a serious degree, thereby entailing loss and hardship upon all within the community with whom 

3 these producers and distributors carry on business relations; 

4 (m) due to the nature of milk and the conditions surrounding its production and distribution, the 

5 natural law of supply and demand has been found inadequate to protect the industry in this and other states 

6 and in the public interest it is necessary to provide state supervision and regulation of the milk industry in 

7 this state. 

8 (2) The general purpose of this chapter is to protect and promote public welfare and to eliminate 

9 unfair and demoralizing trade practices in the milk industry. It is enacted in the exercise of the police 

10 powers of the state." 

11 

12 SECTION 3. SECTION 81-23-202, MCA, IS AMENDED TO READ: 

1 3 "81-23-202. Licenses -- disposition of income. ( 1) A producer, producer-distributor, distributor, or 

14 jobber may not engage in the business of producing or selling milk subject to this chapter in this state 

15 without first having obtained a license from the department of livestock or, in the case of milk entering this 

16 state from another state or foreign nation, without complying with the requirements of the Montana Food, 

17 Drug, and Cosmetic Act and without being licensed under this chapter by the department. The annual fee 

18 for the license from the department is $2 and is due before July 1 and must be deposited by the 

19 department to the credit of the general fund. The license required by this chapter is in addition to any other 

20 license required by state law or any municipality of this state. This chapter applies to every part of the state 

21 of Montana. 

22 (2) In addition to the annual license fee, the department shall, in each year, before April 1, for the 

23 purpose of securing funds to administer and enforce this chapter, levy an assessment upon producers, 

24 producer-distributors, and distributors as follows: 

25 (a) a fee per hundredweight on the total volume of all milk subject to this chapter produced and 

26 sold by a producer-distributor; 

27 (b) a fee per hundredweight on the total volume of all milk subject to this chapter sold by a 

28 producer; 

29 (cl a fee per hundredweight on the total volume of all milk subject to this chapter sold by a 

30 distributor, excepting that which is sold to another distributor. 
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(3) The department shall adopt rules fixing the amount of each fee. The amounts may not exceed 

2 levels sufficient to provide for the administration of this chapter. The fee assessed on a producer or on a 

3 distributor may not be more than one-half the fee assessed on a producer-distributor. 

4 (4) In addition to the fees established in subsections (1) through (3), the department shall assess 

5 a fee of 14.97 cents per hundredweight on the volume of class I milk produced and sold by a producer to 

6 be used for the administration of the milk inspection and milk diagnostic laboratory functions of the 

7 department of livestock. The board shall include this fee in its formulas for fixing by rule the minimum 

8 producer, ... .-t:iolesale, jel313er, ans retail prices for class I milk in 81-23-302. 

9 (5) The assessments upon producer-distributors, producers, and distributors must be paid quarterly 

1 O before January 15, April 1 5, July 15, and October 15 of each year. The amount of the assessments must 

11 be computed by applying the fee designated by the department and the fee established in subsection (4) 

12 to the volume of milk sold in'the preceding calendar quarter. 

13 (6) Failure of a producer, producer-distributor, or distributor to pay an assessment when due is a 

14 violation of this chapter, and a license under this chapter automatically terminates and is void. A terminated 

15 license must be reinstated by the department upon payment of a delinquency fee equal to 30% of the 

16 assessment which was due. 

17 (7) Except for the assessment provided for in subsection (4), all assessments required by this 

18 chapter must be deposited by the department in the state special revenue fund. All costs of administering 

19 this chapter, including the salaries of employees and assistants, per diem and expenses of board members, 

20 and all other disbursements necessary to carry out the purpose of this chapter, must be paid out of the 

21 board money in that fund. 

22 (8) The assessment provided for in subsection (4) must be deposited by the department in an 

23 account in the state special revenue fund. Money in the account must be used to carry out the purposes 

24 of Title 81, chapter 22. 

25 (9) The department may, if it finds the costs of administering and enforcing this chapter can be 

26 derived from lower rates, amend its rules to fix the rates at a less amount on or before April 1 in any year." 

27 

28 

29 

30 

Section 4. Section 81-23-302, MCA, is amended to read: 

"81-23-302. Establishment of minimum prices. (1) The board shall fix minimum producer, 

whelesale, jel313er, ans retail prices for class I rnilk ans FAinirnurn preElueer prises enl•f ferL class IIL and class 
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1 Ill milk by adopting rules in a manner prescribed by the Montana Administrative Procedure Act. 

2 (21 The board shall establish 5\:lef\ prices by means of flexible formulas ·,vhieh shall that must be 

3 devised so that they bring about 5\:lef\ automatic changes in all minimum prices as that are justified on the 

4 basis of changes in production, supply, processing, distribution, and retailing costs. 

5 (3) The board shall consider the balance between production and consumption of milk, the costs 

6 of production and distribution, and prices in adjacent and neighboring areas and states so that minimum 

7 prices WflieR that are fair and equitable to producers, eistFiB1,Jt8FS, jeeeers, mtailers, and consumers may 

8 result. 

9 (4) The board shall, when publishing notice of proposed rulemaking under authority of this section, 

1 O set forth the specific factors whieh shall that must be taken into consideration in establishing the formulas 

11 andL in particularL in determining costs of production aAe eistFiB1,Jti0A and of the actual dollars and cents 

12 costs of production aAe eistFiB1,Jti0A Wffiefl that preliminary studies and investigations of auditors or 

13 accountants in its employment indicate will or should be shown at the hearing so that all interested parties 

14 will have opportunity to be heard and to question or rebut 5\:lef\ the considerations as a matter of record. 

15 (5) Sl,jeh s13eeifis Specific factors may include but Sflali are not ee limited to the following items: 

16 (a) current and prospective supplies of milk in relation to current and prospective demands for 5\:lef\ 

1 7 milk for all purposes; 

18 (el the aeilit-; ane willingness ef oonsi,JFAOFS to 131,JFehase, whieh shall inel1,Jeo aFAeng other things 

19 13er ea13ita dis130saele ineoFAe statistios, oonsi,JFAOF 13rioo iAeo11os, ane wholesale 13riee ineeiws; 

20 feHfil the cost factors in producing milk, which Sflali include among other things the prices paid 

21 by farmers generally (as used in parity calculations of the United States department of agriculture+, prices 

22 paid by farmers tor dairy teed in particular, and farm wage rates in this state; 

23 t4HQ the alternative opportunities, both farm and nonfarm, open to milk producers, which Sflali 

24 include among other things prices received by farmers for all products other than milk, prices received by 

25 farmers tor beef cattle, and the percentage of unemployment in the state and nation as determined by 

26 appropriate state and federal agencies; 

27 {e}iQl the prices of butter, nonfat dry milk, and cheese; 

28 (fl tho east festers in eistriB1,JtiAg FAillt, whish shall inel1,Jde aFAong ether things the 13riees 13aie ey 

29 eistriB1,Jters for eE11,Ji13FAeAt ef all t•,13es FeE11,JiFed ta 13reeess ane FAarltet FAilk ane 13re•vailing wage rates in this 

30 s..ate+ 
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- 7 - SB 364 



54th Legislature S60364.03 

1 (€j) ticie east fosters iA jeBBiA€! FAi111, •,;iciieR siciall iAelude aFABA€! eticier tRiA€jS raw Jlreduet aAEl 

2 iA€jFOElieAt easts, eartoA OF oticier JlBBl(a€jiA€j east, JlroeossiA€j east, aAEl tRat JlaFt ef €jBAOral aElFAiAistrative 

3 easts ef ticie SUJlJll','iA€! distriButor wiciieR !!!J!! FAa'( JlFBJlerly BB alleoated te ticie iciaAElliA€! ef FAill, te ticie JlBiAt 

4 at wiciieR sueici ~ FAill1 is at ticie SUJlJllyiA€! distriButor's deok, eeiuiJlFABAt ef all t','JlBS reeiuirea te FAarket FAill1, 

5 BAB i3FBYailiA€j .,.,,8€j8 rates iA tRe state; 

6 Will the need, if any, for freight or transportation charges to be deducted by distributors from 

7 producer prices for bulk milk. 

8 (6) If the board at any time proposes to base all or any part of any official order establishing or 

9 revising any milk pricing formulas upon facts within its own knowledge, as distinguished from evidence 

1 O ~ that may be presented to it by the consuming public or the milk industry, the board shall, when 

11 publishing notice of proposed rulemaking under authority of this section, cause notice to be given to the 

12 consumirig public and the milk industry of the specific facts within its own knowledge wRiel=I that it will 

13 consider, so that all interested parties will have opportunity to be heard and to question or rebut Sl:left the 

14 facts as a matter of record. 

1 5 (7) The board, after consideration of the evidence produced, shall make written findings and 

16 conclusions and shall fix by official rule the formula wiciereBy under which minimum~ 

17 tel- producer prices for milk in classes I, II, and Ill &hall must be computed-; 

18 fB) wicielesale 13riees fer FAill1 iA elass I slciall ~ Be eoFA13uteEl; 

19 (e) jebBer Jlriees for FAill1 iA elass I siciall !fil!fil BO BBFAJlUted; 

20 (El) retail 13riees fer FAill1 iA el ass I siciall ffi.!::!.!!! Be eeFAputeEI. 

21 (8) This section &flall may not be construed as requiring the board to promulgate any specific 

22 number of formulas, but &flall must be construed liberally so that the board may adopt any reasonable 

23 method of expression to accomplish the objective set forth in subsection (7). If ticie e¥ideAee Jlresented ta 

24 the Beard at an~' p1:1Blie hearing fer tlole estaBlislo\A'lent er re,•isien ef A'lillt Jlriein€! formulas is fe1:1AEl sy the 

25 BearEI to reE1uire the estal:!lisRFABnt of separate aAd Yaryin€! 'h'helesale prises for OA'i' Jjartieular uses, the 

26 eeard shall desi€jnate tl=ie reasons therefor fer tlole separate and •;arying prioos anEI ostaBlisici sueici se13arate 

27 forFAulas. 

28 (9) Each rule establishing or revising any milk pricing formulas &hall must classify milk by forms, 

29 classes, grades, or uses as the board FAay deeFA considers advisable and &hall must specify the minimum 

30 prices therefor for the milk. 
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1 ( 10) ~loti.Yiti=lstaReliRa ti=lo estaslishFReRt of FRiRiFRtiFR wholesale priees as DF0Yieleel iR ti=lis seetieR, 

2 a elistristiter FRaY offer a etisteFRor a priee that is selew the FRiRiFRtiFR whelosale priee if the effer is FRaele 

3 in aaod faith ta ffioot an eauall>,< 10•1,1 pFise sf a eeFfl9otitor. 

4 f:H-t Distributors who have processing facilities in this state shall. whenever possible, purchase milk 

5 from Montana producers for the processing of products to be sold in this state, provided that milk is 

6 available from Montana producers at the price set by the board. 

7 f½!t{ 11) The board shall adopt rules after notice and hearing in the manner prescribed by the 

8 Montana Administrative Procedure Act to regulate transportation rates WflieR that distributors, contract 

9 haulers, and others charge producers for seti=I faFFR te J;llaRt aRel interplant transportation of milk. Ne An 

1 O allowance for transportation of milk between plants may not be permitted unless it is found by the board 

11 to be necessary to permit the movement of milk in the public interest. The board may promulgate rules 

12 regarding aeeel faiti=I offers te FRBBt oeFRpetitieR, as previeloel iR stisseetieR ( 1 Ol. aREi re§arEiiRa the 

13 requirement for first call on Montana milk supplies. as provided in subsection +H-t ( 10). Rules must be 

14 coordinated with those adopted pursuant to fair trade practices under 81-23-303. 

15 ( 11 l ( 1 a)( 12) All milk purchased by a distributor ~ must be purchased on a uniform basis. The 

16 basis to be used ~ must be established by the board after the producers and the distributors have been 

1 7 consulted. 

18 (12)(14)(13) The board may amend any official rule in the same manner provided Refeifl in this 

19 section for the original establishment of milk pricing formulas. The board may in its discretion, when it 

20 determines that the need exists, give notice of and hold statewide public hearings affecting establishment 

21 or revision of milk pricing formulas. 

22 ( 1 al( 113)( 14) Upon petition of a distributor or a majority of Hi& a distributor's producers, the board 

23 shall hold a hearing to receive and consider evidence regarding the advisability and need for a base or quota 

24 plan as a method of payment by that distributor of producer prices; aREi if.._Jf the board finds that the 

25 evidence aeleltieeel provided at Sl:leR the hearing warrants the establishment of a base or quota plan, the 

26 board shall proceed by official order to establish the &aff\6 base or quota plan. 

27 (14)( Hi){15) la) Upon petition by 10% or 20 of the licensed producers in Montana, whichever is 

28 less, or upon petition by any licensed producer-distributor or distributor, the board shall hold a hearing to 

29 receive and consider evidence regarding the advisability and need for a statewide pooling arrangement as 

30 a method of payment of producer prices, provided that at S1:1eR the hearing, the board shall among other 

~na Le111s1atl11e coundl 
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things specifically receive and consider evidence concerning production and marketing practices~ that 

2 have historically prevailed statewide. If the board finds that the evidence aaelueoa provided at 5tlffi the 

3 hearing warrants the establishment of a statewide pooling arrangement, the board shall proceed by official 

4 order to establish the saF!'lo; but sueti arrangement. An official order stiall be of ne ferno er offoet is not 

5 effective until it is approved in a referendum conducted by the board by mail and by secret ballot among 

6 affected producers, producer-distributors, and distributors. The board shall keep confidential the vote of 

7 each producer, producer-distributor, and distributor voting in the referendum. The official order must be 

8 approved by a majority of the producers, producer-distributors, and distributors voting, representing more 

9 than 50% of the milk produced in Montana that is to be included in the proposed pool, based on each 

1 0 producer's average monthly production for the 12 months immediately preceding the referendum. If the 

11 board finds it necessary, the board may conduct more than one referendum on any order. 

12 (b) The order of the board establishing the statewide pooling arrangement may include other 

13 provisions as that the board considers necessary for the proper and efficient operation of the pool. These 

14 provisions may include but are not limited to: 

15 Ii) a statewide base or quota plan contemplated in subsection ~ :l±fil i1.1J.; 

16 (ii) the establishment of a pool settlement fund to be administered by the department for the 

17 purpose of receiving payments from pool distributors or making payments to them as necessary in order 

18 to operate and administer the statewide pool; and 

19 (iii) the establishment of a pool expense fund for the purpose of offsetting the costs to the 

20 department of administering the pool, funded by a special levy assessed against each pool producer. 

21 (c) During the initial startup of a statewide pool, the department may draw from existing cash 

22 reserves to fund a pool settlement fund and a pool expense fund, but any withdrawals from the cash 

23 reserve must be reimbursed. 

24 (d) An order of the board establishing a statewide pooling arrangement that has been approved in 

25 a referendum may be rescinded in the same manner as provided for approval of the order under subsection 

26 ~ ~ (15)(A). St,el=I The order may be amended without a referendum if, prior to amending the 

27 order, the board gives written notice of its intended action and holds a public hearing as required under the 

28 Montana Administrative Procedure Act. 

29 (16)(17)(16) The requirements tiereinabe•te set forth in this section concerning notices of hearings 

30 for the establishment of milk pricing formulas~ apply to any hearings regarding base or quota plans or 
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25 

26 

27 

statewide pooling arrangements or abandonment tAeFeef of base or quota plans or statewide pooling 

arrangements. 

(16)(18)(17) Rules adopted pursuant to this section 5flaH must be enforced and audited for 

compliance by the milk control bureau of the department of commerce." 

Section 5. Section 81-23-303, MCA, is amended to read: 

"81-23-303. Rules of fair trade practices. The department may adopt reasonable rules governing 

fair trade practices as they pertain to the transaction of business among licensees under this chapter and 

among licensees and the general public. +fiese Except for provisions regarding ti=le fi€1i=lt te FAeet a 

eeFAaetitor's ariee. as aro•;ided iA 81 22 202( 101. a Ad reaaFdiAa the requirement for first call on Montana 

milk supplies, as provided in 81-23-302ff-H:(10), and rules adopted pursuant to 81-23-302(10) aAd {111. 

fair trade practice rules 5flaH must contain but are not limited to provisions prohibiting the following 

methods of doing business wHiell that are unfair, unlawful, and not in the public interest: 

( 1) the payment, allowance, or acceptance of secret rebates, secret refunds, or unearned discounts 

by a person, whether in the form of money or otherwise; 

(2) the giving of milk, cream, dairy products, services, or articles of any kind, except to bona fide 

charities, for the purpose of securing or retaining the fluid milk or fluid cream business of a customer; 

(3) the extension to certain customers of special prices or services not available to all customers 

who purchase milk of like quantity under like terms and conditions; 

(4) ti=le pt:trei=lasiA!l, preeessiR!l, eottliR!l, paoka!JiR!l, trnAsportiA!l, doli¥eFiR!l, er eti=ler,,..·ise AaAdliA!J 

ef FAilk wi=liei=l !.b.fil is te ee BF is said eF eti=lerwise dispesed of at less ti=laA the FAiAiFAUFA whelesalo aAd 

ffiiAiFAt:tFA reMil priees estaelished ey the eoard; 

~ill the payment of a price lower than the applicable producer price, established by the board, 

by a distributor to a producer for milk wHiell that is distributed to any person, including agencies of the 

federal, state, or local government." 

NEW SECTION. Section 6. Effective date. [This act] is effective BA passa!JB aAd appre¥al 

28 JANUARY 1. 1996. 

29 -END-
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3 

SENATE BILL NO. 364 

INTRODUCED BY SPRAGUE 

SB0364.03 

4 A BILL FOR AN ACT ENTITLED: "AN ACT REVISING MONTANA MILK PRICE CONTROL PROVISIONS BY 

5 ALLO'NIMG A MILK QISTRIBUTOR TO MEET A COMPETITOR'S PRICE BY OJ;J;ERl~lG l~i GOOD J;AITI-I A 

6 PRICE BELOW Tl-IE Ml~llMUM WI-IOLESALE PRICE SET 8¥ TME 801',RO OJ; MILK CONTROL REMOVING 

7 THE AUTHORITY OF THE BOARD OF MILK CONTROL TO FIX THE FORMULA ESTABLISHING MINIMUM 

8 WHOLESALE, JOBBER, AND RETAIL PRICES OF MILK; REQUIRING MILK DISTRIBUTORS WHO HAVE MILK 

9 PROCESSING FACILITIES IN THIS STATE TO MAKE A FIRST CALL OR REQUEST FOR MILK FROM 

10 MONTANA SOURCES AND, WHENEVER POSSIBLE, TO PURCHASE FROM MONTANA SOURCES IF MILK 

11 IS AVAILABLE FROM THE MONTANA PRODUCER AT THE PRICE SET BY THE BOARD; EXCEPTING 

12 PROVISIONS FROM THE BOARD'S RULES OF FAIR TRADE PRACTICES; AMENDING SECTIONS 81-23-101, 

13 81-23-102, 81-23-202, 81-23-302LAND 81-23-303, MCA; AND PROVIDING A~l lMMEOIATE A DELAYED 

14 EFFECTIVE DATE." 

15 

16 WHEREAS, THE LEGISLATURE FINDS IT APPROPRIATE TO DECONTROL MINIMUM WHOLESALE. 

17 JOBBER, AND RETAIL MILK PRICES: AND 

18 WHEREAS, it is necessary for the Board of Milk Control to adopt additional procedures and fair trade 

19 practices to promote the sale of Montana milk at competitive prices; and 

20 WHEREAS, the Legislature encourages the use of Montana milk by Montana processors and the 

21 elimination of practices that encourage the purchase of Montana milk out of state for subsequent resale 

22 in Montana at a price lower than that established by the Board. 

23 

24 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

25 

26 SECTION 1. SECTION 81-23-101. MCA, IS AMENDED TO READ: 

27 "81-23-101. Definitions. ( 1) Unless the context requires otherwise, in this chapter, the following 

28 definitions apply: 

29 (a) "Board" means the board of milk control provided for in 2-15-1802. 

30 (b) "Class I milk" includes all bottled or packaged milk, low fat, buttermilk, chocolate milk, 
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whipping cream, commercial cream, half-and-half, skim milk, fortified skim milk, skim milk flavored drinks, 

2 and any other fluid milk not specifically classified in this chapter, whether raw, pasteurized, homogenized, 

3 sterile, or aseptic. 

4 (c) "Class II milk" includes milk used in the manufacture of ice cream and ice cream mix, ice milk, 

5 sherbet, eggnog, cultured sour cream, cottage cheese, condensed milk, and powdered skim for human 

6 consumption. 

7 (d) "Class Ill milk" includes milk used in the manufacture of butter, cheddar cheese, process 

8 cheese, livestock feed, powdered skim other than for human consumption, and skim milk dumped. 

9 (e) "Consumer" means a person or an a!Jency, other than a dealer, who purchases milk for 

10 consumption or use. 

11 (f) "Dealer" means a producer, distributor, producer-distributor, jobber, or independent contractor. 

12 (g) "Department" means the department of commerce provided for in Title 2, chapter 15, part 18. 

13 (h) "Distributor" means a person purchasing milk from any source, either in bulk or in packages, 

14 and distributing it for consumption in this state. The term includes what are commonly known as jobbers 

15 and independent contractors. The term, however, excludes a person purchasing milk from a dealer licensed 

16 under this chapter, for resale over the counter at retail or for consumption on the premises. 

17 (i) ".Jeeeer 13riees" R'IOaAs tRese 13rises at wRieR R'lilk ewAeel B'( a distrieuter is sela, iA ei,11( er iA 

18 13aelrn!jes, te a jeeeer er iAde130AdeAt eeAtraeter. 

19 {ff "Licensee" means a person who holds a license from the department. 

20 ™ill "Market" means an area of the state designated by the department as a natural marketing 

21 area. 

22 mill "Milk" means the lacteal secretion of a dairy animal or animals, including those secretions 

23 when raw and when cooled, pasteurized, standardized, homogenized, recombined, concentrated fresh, or 

24 otherwise processed and all of which is designated as grade A by a duly constituted health authority and 

25 also includes those secretions wflieR that are in any manner rendered sterile or aseptic, notwithstanding 

26 whether they are regulated by any health authority of this or any other state or nation. 

27 -!mt.ill "Person" means an individual, firm, corporation, or cooperative association or the dairy 

28 operated by the department of corrections and human services at the Montana state prison. 

29 Wi!!!.l. "Producer" means a person who produces milk for consumption in this state, selling it to 

30 a distributor. 
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M1.!J.l "Producer prices" means those prices at which milk owned by a producer is sold in bulk to 

2 a distributor. 

3 +ttt1Ql "Producer-distributor" means a person both producing and distributing milk for consumption 

4 in this state. 

5 (eil "Retail p,iees" A'teaAs t"1ese prises at w"1ie"1 A'lilk ewAea B'y' a retailer is sela, IA bulk or IR 

6 paolrn11es, □Yer t"1e oeuAter at retail er for eeASUA'lptieR eA t"1e pre1Ttises. 

7 ffl..{Ql "Retailer" means a person selling milk in bulk or in packages over the counter at retail or for 

8 consumption on the premises and includes but is not limited to retail stores of all types, restaurants, 

9 boardinghouses, fraternities, sororities, confectioneries, public and private schools, including colleges and 

10 universities, and both public and private institutions and instrumentalities of all types and description. 

11 (sl "W"1elesale prises" R'lBaAs t"1ese priees at w"1ie"1 R'lilk ewAea by a aistributer is sale, iA bull( er 

12 iA paol(a!jes, to a retailer. 

13 (21 The department may assign new milk products, not expressly included in one of the classes 

14 defined in this section, to the class which in its discretion it determines to be proper." 

15 

16 SECTION 2. SECTION 81-23-102, MCA, IS AMENDED TO READ: 

17 "81-23-102. Policy. (11 It is hereby dec1ared that: 

18 (a) milk is a necessary article of food for human consumption; 

19 (b) the production and maintenance of an adequate supply of healthful milk of proper chemical and 

20 physical content, free from contamination, is vital to the public health and welfare; 

21 (cl the production, transportation, processing, storage, distribution, and sale of milk in the state 

22 of Montana is an industry affecting the public health and interest; 

23 (d) unfair, unjust, destructive, and demoralizing trade practices have been and are now being 

24 carried on in the production, transportation, processing, storage, distribution, and sale of milk and products 

25 manufactured t"1eretreR'l from milk, which trade practices constitute a constant menace to the health and 

26 welfare of the inhabitants of this state and tend to undermine the sanitary regulations and standards of 

27 content and purity of milk; 

28 (e) health regulations alone are insufficient to prevent disturbances in the milk industry and to 

29 safeguard the consuming public from further inadequacy of a supply of this necessary commodity; 

30 (fl it is the policy of this state to promote, foster, and encourage the intelligent production and 
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orderly marketing of milk and cream and products manufactured tf:ierefreFR from milk and cream, to 

2 eliminate speculation and waste, and to make the distribution tf:iereef of milk and cream and products 

3 manufactured from milk and cream between the producer and consumer as direct as can be efficiently and 

4 economically done, and to stabilize the marketing of StieR those commodities; 

5 (g) investigations have revealed and experience has shown that, due to the nature of milk and the 

6 conditions surrounding the production and marketing of milk and due to the vital importance of milk to the 

7 health and well-being of the citizens of this state, it is necessary to invoke the police powers of the state 

8 to provide a constant supervision and regulation of the milk industry of the state to prevent the occurrence 

9 and recurrence of those unfair, unjust, destructive, demoralizing, and chaotic conditions and trade practices 

1 O within the industry which have in the past affected the industry and which constantly threaten to be 

11 revived within the industry and to disrupt or destroy an adequate supply of pure and wholesome milk to 

12 the consuming public and to the citizens of this state; 

13 (h) milk is a perishable commodity wf¼iefl that is easily contaminated with harmful bacteria, wf¼iefl 

14 that cannot be stored for any great length of time, wf¼iefl that must be produced and distributed fresh daily, 

15 and the supply of which cannot be regulated from clay to day but, due to natural and seasonal conditions, 

16 must be produced on a constantly uniform and even basis; 

17 (i) the demand for this perishable commodity fluctuates from day to day and from time to time 

18 making it necessary that the producers and distributors shall produce and carry on hand a surplus of milk 

19 in order to guarantee and ffi6tlfe ~ to the consuming public an adequate supply at all times, which 

20 surplus must of necessity be converted into byproducts of milk at great expense and efttiFRes often at a 

21 loss to the producer and distributor; 

22 (j) this surplus of milk, though necessary and unavoidable, unless regulated, tends to undermine and 

23 destroy the milk industry, which causes producers to relax their diligence in complying with the provisions 

24 of the health authorities and ef:t.tiFReo often to produce milk of an inferior and unsanitary quality; 

25 (k) investigation and experience have further shown that, due to the nature of milk and the 

26 conditions surrounding its production and marketing, unless the producers, aistrib~ters, ana etf:iers engages 

27 in tf:ie FRarketing ef m~ are guaranteed and ins~reEI ensured a reasonable profit on milk, both the supply 

28 and quality of milk are affected to the detriment of and against the best interest of the citizens of this state 

29 whose health and well-being are thereby vitally affected; 

30 (I) where no supervision and regulation are provided for the orderly and profitable marketing of milk, 
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past experience has shown that the credit status of both producers and distributors of milk is adversely 

2 affected to a serious degree, thereby entailing loss and hardship upon all within the community with whom 

3 these producers and distributors carry on business relations; 

4 (ml due to the nature of milk and the conditions surrounding its production and distribution, the 

5 natural law of supply and demand has been found inadequate to protect the industry in this and other states 

6 and in the public interest it is necessary to provide state supervision and regulation of the milk industry in 

7 this state. 

8 (2) The general purpose of this chapter is to protect and promote public welfare and to eliminate 

9 unfair and demoralizing trade practices in the milk industry. It is enacted in the exercise of the police 

10 powers of the state." 

11 

12 SECTION 3. SECTION 81-23-202, MCA, IS AMENDED TO READ: 

13 "81-23-202. Licenses -- disposition of income. (1 l A producer, producer-distributor, distributor, or 

14 jobber may not engage in the business of producing or selling milk subject to this chapter in this state 

15 without first having obtained a license from the department of livestock or, in the case of milk entering this 

16 state from another state or foreign nation, without complying with the requirements of the Montana Food, 

17 Drug, and Cosmetic Act and without being licensed under this chapter by the department. The annual fee 

18 for the license from the department is $2 and is due before July 1 and must be deposited by the 

19 department to the credit of the general fund. The license required by this chapter is in addition to any other 

20 license required by state law or any municipality of this state. This chapter applies to every part of the state 

21 of Montana. 

22 (2) In addition to the annual license fee, the department shall, in each year, before April 1, for the 

23 purpose of securing funds to administer and enforce this chapter, levy an assessment upon producers, 

24 producer-distributors, and distributors as follows: 

25 (al a fee per hundredweight on the total volume of all milk subject to this chapter produced and 

26 sold by a producer-distributor; 

27 (bl a fee per hundredweight on the total volume of all milk subject to this chapter sold by a 

28 producer; 

29 (cl a fee per hundredweight on the total volume of all milk subject to this chapter sold by a 

30 distributor, excepting that which is sold to another distributor. 
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(3) The department shall adopt rules fixing the amount of each fee. The amounts may not exceed 

2 levels sufficient to provide for the administration of this chapter. The fee assessed on a producer or on a 

3 distributor may not be more than one-half the fee assessed on a producer-distributor. 

4 (4) In addition to the fees established in subsections (1) through (3), the department shall assess 

5 a fee of 14.97 cents per hundredweight on the volume of class I milk produced and sold by a producer to 

6 be used for the administration of the milk inspection and milk diagnostic laboratory functions of the 

7 department of livestock. The board shall include this fee in its formulas for fixing by rule the minimum 

8 producer, wholesale, jeeser, ans retail prices for class I milk in 81-23-302. 

9 (5) The assessments upon producer-distribuitors, producers, and distributors must be paid quarterly 

1 O before January 15, April 15, July 15, and October 15 of each year. The amount of the assessments must 

11 be computed by applying the fee designated by the department and the fee established in subsection (4) 

12 to the volume of milk sold in"the preceding calendar quarter. 

13 (6) Failure of a producer, producer-distributor, or distributor to pay an assessment when due is a 

14 violation of this chapter, and a license under this chapter automatically terminates and is void. A terminated 

15 license must be reinstated by the department upon payment of a delinquency fee equal to 30% of the 

16 assessment which was due. 

17 (7) Except for the assessment provided for in subsection (4), all assessments required by this 

18 chapter must be deposited by the department in the state special revenue fund. All costs of administering 

19 this chapter, including the salaries of employees and assistants, per diem and expenses of board members, 

20 and all other disbursements necessary to carry out the purpose of this chapter, must be paid out of the 

21 board money in that fund. 

22 (8) The assessment provided for in subsection (4) must be deposited by the department in an 

23 account in the state special revenue fund. Money in the account must be used to carry out the purposes 

24 of Title 81, chapter 22. 

25 (9) The department may, if it finds the costs of administering and enforcing this chapter can be 

26 derived from lower rates, amend its rules to fix the rates at a less amount on or before April 1 in any year." 

27 

28 

29 

30 

Section 4. Section 81-23-302, MCA, is amended to read: 

"81-23-302. Establishment of minimum prices. (1) The board shall fix minimum producer, 

wholesale, jeeser, ans retail prices for class I milk ana minimum 13roaueer 13rioes oRl'J' iorL class IIL and class 
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1 Ill milk by adopting rules in a manner prescribed by the Montana Administrative Procedure Act. 

2 (2) The board shall establish~ prices by means of flexible formula~ whieh shall that must be 

3 devised so that they bring about ~ automatic changes in all minimum prices a& that are justified on the 

4 basis of changes in production, supply, processing, distribution, and retailing costs. 

5 (3) The board shall consider the balance between production and consumption of milk, the costs 

6 of production and distribution, and prices in adjacent and neighboring areas and states so that minimum 

7 prices WflieA that are fair and equitable to producers, ElistFie1:1teFs, jeeeeFs, rntaileFS, and consumers may 

8 result. 

9 (4) The board shall, when publishing notice of proposed rulemaking under authority of this section, 

10 set forth the specific factors wlalieh shall that must be taken into consideration in establishing the formulas 

11 and, in particular, in determining costs of production aREI Elistrie1:1tieR and of the actual dollars and cents 

12 costs of production aREI ElistFie1:1tieR ~ that preliminary studies and investigations of auditors or 

13 accountants in its employment indicate will or should be shown at the hearing so that all interested parties 

14 will have opportunity to be heard and to question or rebut ~ the considerations as a matter of record. 

15 (5) S1:1el=I SJ!eeifie Specific factors may include but &l=!a!I are not ee limited to the following items: 

16 (al current and prospective supplies of milk in relation to current and prospective demands for~ 

17 milk for all purposes; 

18 (el the aeility BREI 'NilliRQRBSS ef 88RSl:IFA8rs te p1:1rehase, whieh shall iRel1:1Ele ameRg ether thiRQS 

19 J!BF eapita elisJlesaele iReeme statistios, oeRs1:1mer Jlrioo iREle11os, aRel y,•helosalo priee iREle110s; 

20 ~ifil the cost factors in producing milk, which &l=!a!I include among other things the prices paid 

21 by farmers generally (as used in parity calculations of the United States department of agriculture+, prices 

22 paid by farmers for dairy feed in particular, and farm wage rates in this state; 

23 {61-iQ, the alternative opportunities, both farm and nonfarm, open to milk producers, which Sfli:lil 

24 include among other things prices received by farmers for all products other than milk, prices received by 

25 farmers for beef cattle, and the percentage of unemployment in the state and nation as determined by 

26 appropriate state and federal agencies; 

27 ~i.Ql the prices of butter, nonfat dry milk, and cheese; 

28 m the east teeters iR elistrih1:1tiR9 milk, wlalioh shall iRel1:1ele ameRg ether thiRgs the pFiees paiEI e·; 

29 elistrie1:1ters feF et:11:1ipment ef all types FBEll:liroel te J!Feeess aRel FAarket milk aRel prevailiRg wage rates iR this 

30 &tat&t 
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(§I tAO oost footers iA joeeiA!I FAilk, whioh shall iAoluele aR10A!I other thiA§S raw produet aAel 

2 iA§FOeieAt easts, oartoA er other paeka§iA§ oost, preoossiA!I east, aAd that part of §BAeral aelR1iAistrativo 

3 easts of the supplyiA!I Elistril=lutor whioh !..!:!fil R1ay properly eo alloeatoa to tho hamJliA§ of FAilk to the poiAt 

4 at whioh suoh !ill! FAilk is at tho suppl•,'iA!I distrieutor''s aoek, oquipFABAt of all types required to R1arlrnt FAilk, 

5 anel pre>Jailin§ wa§o rates in tho state; 

6 Will the need, if any, for freight or transportation charges to be deducted by distributors from 

7 producer prices for bulk milk. 

8 (6) If the board at any time proposes to base all or any part of any official order establishing or 

9 revising any milk pricing formulas upon facts within its own knowledge, as distinguished from evidence 

1 O WRiel=t that may be presented to it by the consuming public or the milk industry, the board shall, when 

11 publishing notice of proposed rulemaking under authority of this section, cause notice to be given to the 

12 consuming public and the milk industry of the specific facts within its own knowledge WRiel=t that it will 

13 consider, so that all interested parties will have opportunity to be heard and to question or rebut 51,1M the 

14 facts as a matter of record. 

15 17) The board, after cor:,;ideration of the evidence produced, shall make written findings and 

16 conclusions and shall fix by official rule the formula wherel3•1• under which minimumf 

17 4at producer prices for milk in classes I, 11, and Ill &Rall must be computed+ 

18 (el wholesale prioes fer FAilk in olass I shall .ffi.!,!fil ee eoFAputoel; 

19 lol joel=ler prioes fer FAilk in elass I shall R1U!!! ee eomputeel; 

20 (di reMil prioee for FAilk in olaes I shall FAUS~ 13e oomputod. 

21 (8) This section &Rall may not be construed as requiring the board to promulgate any specific 

22 number of formulas, but &Rall must be construed liiberally so that the board may adopt any reasonable 

23 method of expression to accomplish the objective set forth in subsection 17). If tho evielonee 13resentea to 

24 the imarel at ani; pul=llio heariR!I fer tho estal=llishFAent or ro·,•ision of FAilk 13rioin!I ferFAulas is feunel e·,· the 

25 l=loorel to require tho 00MelishR10At of se13arato anel YaryiA§ wholesale prises for aA•,· partieular uses, the 

26 13oarel shall dosi§Aato tho roaeene therefor fer the separate aAEl YaryiAEJ prioos aAd ostaelish skcloh separate 

27 ferR1ulas. 

28 (91 Each rule establishing or revising any miilk pricing formulas &Rall must classify milk by forms, 

29 classes, grades, or uses as the board FAa'f ElooR1 £QDsiders advisable and &Rall must specify the minimum 

30 prices therefor for the milk. 
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(10) ~lotwitl:lstaRdiREj tl:le estaelisl:lFRoRt of FRiRiFRt1FR wl:lolosalo pFioos as DFO.,.idod iR tl:lis soetieR, 

2 a distFiet1toF Fflay offoF a et1stoFReF a priee tl:lat is eelow tl:le FRiRiFRtJFR wholesale DFiee if the offer is FRade 

3 iR geed faith to FReet aR egt1ally low priee of a eefflpetiter. 

4 f±±t Distributors who have processing facilities in this state shall, whenever possible, purchase milk 

5 from Montana producers for the processing of products to be sold in this state, provided that milk is 

6 available from Montana producers at the price set by the board. 

7 @( 11) The board shall adopt rules after notice and hearing in the manner prescribed by the 

8 Montana Administrative Procedure Act to regulate transportation rates WRieR that distributors, contract 

9 haulers, and others charge producers for eeth faFFR to plaAt aRd interplant transportation of milk. W& An 

1 O allowance for transportation of milk between plants may not be permitted unless it is found by the board 

1 1 to be necessary to permit the movement of milk in the public interest. The board may promulgate rules 

12 regarding EjOOd faitR offers to FReet eeFRpetitieR, as pFovided iR st1eseetieR (1 Ol, and regardiREj the 

13 requirement for first call on Montana milk supplies, as provided in subsection f±±t 110). Rules must be 

14 coordinated with those adopted pursuant to fair trade practices under 81-23-303. 

1 5 ( 11) ( 1 ;m 1 2) All milk purchased by a distributor Sfl6II must be purchased on a uniform basis. The 

16 basis to be used Sfl6II must be established by the board after the producers and the distributors have been 

1 7 consulted. 

18 (12)(14)(13) The board may amend any official rule in the same manner provided~ in this 

19 section for the original establishment of milk pricing formulas. The board may in its discretion, when it 

20 determines that the need exists, give notice of and hold statewide public hearings affecting establishment 

21 or revision of milk pricing formulas. 

22 ( 1 ;a)( 16)114) Upon petition of a distributor or a majority of Ai& a distributor's producers, the board 

23 shall hold a hearing to receive and consider evidence regarding the advisability and need for a base or quota 

24 plan as a method of payment by that distributor of producer prices; aAd i(_J.! the board finds that the 

25 evidence addt1eed provided at etteR the hearing warrants the establishment of a base or quota plan, the 

26 board shall proceed by official order to establish the &affi6 base or quota plan. 

27 ( 14 l ( 1 e)( 1 5) (a) Upon petition by 10% or 20 of the licensed producers in Montana, whichever is 

28 less, or upon petition by any licensed producer-distributor or distributor, the board shall hold a hearing to 

29 receive and consider evidence regarding the advisability and need for a statewide pooling arrangement as 

30 a method of payment of producer prices, provided that at etteR the hearing. the board shall among other 
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things specifically receive and consider evidence concerning production and marketing practices~ that 

2 have historically prevailed statewide. If the board finds that the evidence aeeueoe provided at~ the 

3 hearing warrants the establishment of a statewide pooling arrangement, the board shall proceed by official 

4 order to establish the same; but sueh arrangement. An official order shall eo ef no fomo er eHeet is not 

5 effective until it is approved in a referendum conducted by the board by mail and by secret ballot among 

6 affected producers, producer-distributors, and distributors. The board shall keep confidential tho vote of 

7 each producer, producer-distributor, and distributor voting in the referendum. Tho official order must be 

8 approved by a majority of the producers, producer-distributors, and distributors voting, representing more 

9 than 50% of the milk produced in Montana that is to be included in the proposed pool, based on each 

1 O producer's average monthly production for the 12 months immediately preceding the referendum. If the 

1 1 board finds it necessary, the board may conduct more than one referendum on any order. 

1 2 (bl The order of the board establishing the statewide pooling arrangement may include other 

13 provisions a& that the board considers necessary for tho proper and efficient operation of tho pool. Those 

14 provisions may include but are not limited to: 

1 5 (i) a statewide base or quota plan contemplated in subsection ~ flfil i.111; 

16 (ii) the establishment of a pool settlement fund to be administered by the department for the 

17 purpose of receiving payments from pool distributors or making payments to them as necessary in order 

18 to operate and administer the statewide pool; and 

1 9 (iii) tho establishment of a pool expense fund for the purpose of offsetting the costs to the 

20 department of administering the pool, funded by a special levy assessed against each pool producer. 

21 (cl During the initial startup of a statewide pool, the department may draw from existing cash 

22 reserves to fund a pool settlement fund and a pool expense fund, but any withdrawals from the cash 

23 reserve must be reimbursed. 

24 (d) An order of the board establishing a statewide pooling arrangement that has been approved in 

25 a referendum may be rescinded in the same manner as provided for approval of the order under subsection 

26 ~ ~ ( 15)(A). ~ The order may be amended without a referendum if, prior to amending the 

27 order, the board gives written notice of its intended action and holds a public hearing as required under the 

28 Montana Administrative Procedure Act. 

29 ( 161( 17)( 16) The requirements l=loFoinaeo·,•o set forth in this section concerning notices of hearings 

30 for the establishment of milk pricing formulas &!=!ell apply to any hearings regarding base or quota plans or 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

statewide pooling arrangements or abandonment tt:1ereof of base or quota plans or statewide pooling 

arrangements. 

I 1 e)( 181( 1 7) Rules adopted pursuant to this section &Aall must be enforced and audited for 

compliance by the milk control bureau of the department of commerce." 

Section 5. Section 81-23-303, MCA, is amended to read: 

"81-23-303. Rules of fair trade practices. The department may adopt reasonable rules governing 

fair trade practices as they pertain to the transaction of business among licensees under this chapter and 

among licensees and the general public. +ReSe Except for provisions regarding U10 rial:it to A'!0et a 

eoffleotitor'e eriee, as ere..,iseEI in 81 23 3Q2i10l. ans roaarsina the requirement for first call on Montana 

milk supplies, as provided in 81-23-3O2ft±t( 10), and rules adopted pursuant to 81-23-302( 10) ans ( 111. 

fair trade practice rules &Aall must contain but are not limited to provisions prohibiting the following 

methods of doing business WAiel. that are unfair, unlawful, and not in the public interest: 

( 1) the payment, allowance, or acceptance of secret rebates, secret refunds, or unearned discounts 

by a person, whether in the form of money or otherwise; 

(2) the giving of milk, cream, dairy products, services, or articles of any kind, except to bona fide 

charities, for the purpose of securing or retaining the fluid milk or fluid cream business of a customer; 

(3) the extension to certain customers of special prices or services not available to all customers 

who purchase milk of like quantity under like terms and conditions; 

(41 tl:ie 131:1rol:iasing, 13roeessing, eottling, 13aekaaina, trans13ertina, seli·•orina, or otl:ierwiso t:ianslina 

ef A'!ilk wl:iiel:i !hfil is to ee or is eels or etl:ier>..,1iso Elio13oses of at loss tl:ian tl:ie FAiniA=11,1A=1 wl:iolosalo ans 

FAinirA1:1FA retail 13rieos estaelisl:ios B'J' tl:io eoars; 

«i+lli the payment of a price lower than the applicable producer price, established by the board, 

by a distributor to a producer for milk ~ that is distributed to any person, including agencies of the 

federal, state, or local government.• 

NEW SECTION. Section 6. Effective date. [This act) is effective on 13assago ans a1313ro ... al 

28 JANUARY 1, 1996. 

29 -END-
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