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SENATEBILL NO. 235 P, ,

7447?? N p LA

INTRODUCED BY

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR CONTRACTOR REGISTRATION; PROVIDING /
FOR FEES TO FUND THE ADMINISTRATION AND ENFORCEMENT OF THE REGISTRATION; SETTING
REQUIREMENTS FOR REGISTRATION; REQUIRING SURETY BONDS; PROVIDING EXEMPTIONS;
PROVIDING RESTRICTIONS ON ADVERTISING; PROVIDING FOR ADMINISTRATIVE HEARINGS; PROVIDING

FOR VIOLATIONS AND PENALTIES; GRANTING RULEMAKING AUTHORITY TO THE DEPARTMENT OF
LABOR AND INDUSTRY; AMENDING SECTIONS 37-71-211, 39-3-703, AND 39-3-705, MCA; AND
REPEALING SECTION 39-3-704, MCA."

STATEMENT OF INTENT

A statement of intent is required for this bill because the bill gives the department of labor and
industry authority to adopt administrative rules. It is the intent of the legislature that the department adopt
rules to implement a self-funding registration program for contractors to ensure that:

(1) contractors are in compliance with the laws governing workers’ compensation coverage,
unemployment insurance coverage, and other state laws;

{2) the consumers of construction services are protected; and

{3) all persons in the construction business are operating on a "level playing field" with regard to

compliance with state laws.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Purpose. It is the purpose of [sections 1 through 28] to:

{1) afford protection to the public, including all persons, firms, and corporations furnishing labor,
materials, or equipment to a contractor, from unreliable, fraudulent, financially irresponsible, or incompetent
contractors; and

(2) ensure that all contractors are competing fairly and in compliance with state laws.

NEW SECTION. Section 2. Definitions. As used in {sections 1 through 28], the following
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definitions apply:

{1} "Contracter” means a person, —rm, or corporation that:

(a} in the pursuit of an independent business, offers to undertake, undertakes, or submits a bid to
construct, alter, repair, add to, subtract from, improve, move, wreck, or demolish for another a building,
highway, road, railroad, excavation, or other structure, project, development, or improvement attached to
real estate, including the installation of carpeting or other floor covering, the erection of scaffolding or other
structures or works, or the installation or repair of roofing or siding; or

{b} in order tc do work similar to that described in subsection {1}(a} upon the contractor’'s praperty,
employs members of more than one trade on a single job or under a single building permit, except as
otherwise provided.

{2} "Department” means the department of labor and industry.

{3) (a) "General cantractor” means a contractor whose busingss operations require the use of more
than two unrelated building trades or crafts that the contractor intends to supervise or perform in whole
or in part.

{b) The term does not include an individual who performs all work personally, without employees
or other specialty contractors, as defined in this section.

(4) "Specialty contractor™ means a contractor whose operations do not fall within the definition
of general contractor.

(5) "Verification” means the receipt and duplication by a political subdivision of a contractor

registration card that is current on its face.

NEW SECTION. Section 3. Registration required -- prohibited acts -- criminal penalty. (1) On or

before July 1, 1998, each contractor shall register with the department.

(2) It is @ misdemeanor for a contractor to:

(a} advertise, offer to perform work, submit a bid, or perform work as a contractor:

(i) without being registered as required by [sections 1 through 28]; or

(i) when the contractor's registration is suspended;

(b} use a false or expired registration number in purchasing or offering to purchase an
advertisemeant for which a contractor registration number is required; or

(c) transfer a valid registration to an unregistered contractor to work under a registration issued
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to another contractor.

(3} A misdemeanor action under [sections 1 through 28] must be prosecuted in the county where

the infraction occurs.

NEW SECTION. Section 4. Application for registration -- grounds for denial. (1) An applicant for
registration as a contractor shall submit an application under cath on a form to be provided by the
department that must include the following information:

(a) the applicant’s social security number;

{b) proof of workers' compensation coverage;

(c) proof of unemployment insurance;

{d) the 1.R.S. employer identification number, if any;

(e} the type of contracting activity, such as general or speciaity, and, if applicable, the type of
speciaity; and

{f} the name and address of:

(i) each partner if the applicant is a firm or partnership;

{ii) the owner if the applicant is an individual proprietorship; or

{iii} the corporate officers and statutory agent, if any, if the applicant is a corpaoration.

{2) The information contained in the application is a matter of public record and is open to public
inspection.

{3} The department may verify the workers’ compensation coverage information provided by the
applicant in subsection {1)(b), inciuding but not limited to information regarding the coverage of an
individual employee of the applicant. If coverage is provided under the laws of another state, the
department may notify the other state that the applicant is employing employees in Montana.

(4) Registration must be denied if:

(a) the applicant has been previously registered as a sole proprietor, partnership, or corporation and
was a principal or officer of the corporation; and

(b} the applicant has an unsatisfied finat judgment in an action based on Title 39, chapter 3, part

7. that was incurred during a previous registration under [sections 1 through 28].

NEW SECTION. Section 5. Bond or other security required. Each applicant shall, at the time of
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registration or reregistration, #le with the department a surety bond or other security as provided in Title

39, chapter 3, part 7.

NEW SECTION. Section 6. Certificate of registration -- issuance -- duration -- renewal --

suspension. (1) The department shall issue to the applicant a certificate of registration upon compliance
with the registration requirements of [sections 1 through 28].

{2) i the department approves an application, it shall issue a certificate of registration to the
applicant. The department shall place the expiration date on the certificate. The certificate is valid unti
the earliest date of:

(a) 1 year;

{b) the date the bond expires; or

(c) the date the insurance expires.

(3) A contractor may supply a short-termm bond or insurance policy to bring its registration period
to the full 1 year.

(4} If a contractor’s surety bond or other security has an unsatisfied judgment against it or it is
canceled, the contractor’s registration is automatically suspended on the effective date of the impairment

or cancellation. The department shall give notice of the suspension to the contractor.

NEW SECTION. Section 7. When partnership or joint venture considered registered. A partnership
or joint venture is considered registered under [secticns 1 through 28] if one of the general partners or

venturers whose name under which the partnership or venture does business is registered.

NEW SECTION. Section B. Fees. (1) The department shall charge fees for:

(a) issuance, renewal, and reinstatement of certificates of registration; and

{b) changes of name, address, or business structure.

{2) The department shall set the fees by administrative rule. The fees shall cover the full cost of
issuing certificates, filing papers and notices, and administering and enforcing [sections 1 through 28]. The
costs include reproduction, travei, per diem, and administrative and legal support costs.

{3) The fees charged in subsection (1}{a) may not exceed $50.

(4] The fees collected under this section must be deposited in the state special revenue account
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to the credit of the department for the administration and enforcement of {sections 1 through 28].

NEW SECTION. Section 9. Registration prerequisite to suit. {1} A person engaged in the business
or acting in the capacity of a contractor may not bring or maintain an action in any court of this state for
the collection of compensation for the performance of any work or for breach of contract for which
registration is required under [sections 1 through 2B} without alleging and proving that the contractor was
a registered contractor and held a current and valid certificate of registration at the time the contractor
entered the contract for the performance of work.

(2) For the purposes of this section, the court may not find a contractor in substantial compliance
with the registration requirements of [sections 1 through 28] unless:

{a} the department has on file the information required by [section 4]; and

{b} the contractor has a current bond or other security as required by {section 5].

{3) in determining whether a contractor is in substantial compliance with the registration
requirements of [sections 1 through 28], the court shall consider the length of time during which the

contractor did not hold a valid certificate of registration.

NEW SECTION. Section 10. Exemptions. [Sections 1 through 28] do not apply:

{1} to an authorized representative of the United States government, the state of Montana, or any
incorporated municipality, county, alternative form of local goevernment, irrigation district, reclamation
district, or other municipal or political corporation or subdivision of this state;

{2} to an officer of a court acting within the scope of office;

(3} to a public utility operating under the regulations of the public service commission in
construction, maintenance, or deveiecpment wark incidental to its own business;

{4) to the repair or gperation incidental to the discovery or praduction of oil or gas or incidental to
the drilling, testing, abandoning, or other operation of an oil or gas well or a surface or underground mine
or mineral deposit when performed by an owner or lessee;

(5) to the sale or installation of finished products, materials, or articles of merchandise that are not
actually fabricated inte and do not become a permanent fixed part of a structure;

(6) to the construction, alteration, improvement, or repair carried on within the limits and

boundaries of a site or reservation under the legal jurisdiction of the federal government;
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(7) to a person who only furnished materiais, supplies, or equipment without fabricating them into
or consuming them in the performance of the work of the contractor;

(8} to work or operation on one undertaking or project considered of a casual, minor, or
inconsequential nature, by one or more contracts, the aggregate contract price of which, for labor and
materials and all other items, is less than $5600. The exemption prescribed in this subsection does not apply
when the work or construction is only a part of a larger or major operation, whether undertaken by the
same or different contractor, or in which a division of the operation is made into contracts of amounts of
less than $500 for the purpose of evasion of [sections 1 through 28] or otherwise. The exemption
prescribed in this subsection does not apply to a person who advertises or puts out any sign or card or
other device that might indicate to the public that the person is a contractor or is qualified to engage in the
business of a contractor.

{9) except when work is performed by a registered contractor, to a construction or operation
incidental to the construction or repair:

(a) of irrigation and drainage ditches of an irrigation district or reclamation district;

(b) of a farming, dairying, agriculture, viticulture, horticulture, or stock or poultry operation; or

{c) related to clearing or other work upon land in rurat districts for fire prevention purposes;

(10) to an owner who contracts for a project with a registered contractor;

(11) to a person working on the person’s property, whether occupied by the person or not, and a
person working on the person’s residence, whether owned by the person or not, but this exemption does
not apply to a person otherwise covered by [sections 1 through 28] who constructs an improvement on
the person’s property with the intention and for the purpose of selling the improved property;

(12) to owners of commercial properties who use their own employees to do maintenance, repair,
and alteration work in or upon their own properties;

{13) to alicensed architect or civil or professional engineer acting soclely in a protessional capacity;

(14} to an electrician or plumber, licensed in Montana, operating within the scope of the license;

(15) to a person who engages in the activities regulated as an employee of a registered contractor

with wages as the sole compensation or as an employee with wages as the sole compensation.

NEW SECTION. Section 11. Business practices -- advertising -- penalty. (1) Except as provided

in [section 7], a person who has registered under one name as provided in [sections 1 through 28] may not
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Z\\ ( Montana Legisiative councit



54th Legislature LCO251.01

o © W - e ¢ AW N =

A md el
W N -

14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

engage in the business or act in the capacity of a contractor under any other name uniess that name also
is registered under [sections 1 through 28].

(2) All advertising, contracts, correspondence, cards, signs, posters, papers, and documents that
show a contractor’'s name or address must show the contractor’s name and address as registered under
[sections 1 through 28].

{3) (a) The alphabetized listing of contractors appearing in the advertising section of telephone
books or other directories and all advertising must show the contractor’s current registration number.
However, signs on motor vehicles and on-premises signs do not constitute advertising under this section.

(b} All materials used to directly solicit business from retail customers who are not businesses must
show a contractor's current registration number. A contractor may not use a false or expired registration
number in purchasing or offering to purchase an advertisement. Advertising by radio or television is not
subject to this subsection.

{4) A contractor may nat advertise that the contractor is bonded because of the bond required to
be filed provided in [section 5].

{5) A contractor may not falsify a registration number and use it in connection with a solicitation
or identification as a contractor. An individual contractar, partner, associate, agent, salesperson, solicitor,
officer, or employee of a contractor shall use a true name and address at all times while engaged in the
business or capacity of a contractor or in activities related to a contractor.

(6) (a) The finding of a violation of this section by the department at a hearing held in accordance
with the Montana Administrative Procedure Act subjects the person who commits the violation to a penalty
of not more than $5,000, as determined by the department. A penalty collected under this section must
be deposited in the general fund.

{b) Penalties under this section do not apply to a violation that is determined to be an inadvertent

error.

NEW SECTION. Section 12. Unlawful advertising -- liability -- citations. (1) When determining

a violation under [section 11], the person who purchased or offered to purchase the advertising must be
held responsible.
(2) If the department, upon investigation, has probable cause to believe that a person holding a

registration, an applicant for registration, or an unregistered person acting in the capacity of a contractor
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who is not otherwise exempted from [sections 1 through 28] has violated [section 111 by unlawfully
advertising for work covered by [sections 1 through 28] in an alphabetical or classified directory, the
department may issue a citation containing an order of correction. The order must require the violator to
cease the unlawful advertising.

(3) if the person to whom a citation is issued under subsection {2} notifies the department in
writing that the person contests the citation, the department shall offer an opportunity tar an adjudicative

proceeding under the Mantana Administrative Procedure Act within 30 days after receiving the notification.

NEW SECTION. Section 13. Disclosure statement required -- prerequisite to lien claim. (1) A

contractor who agrees to perform a contracting project for the repair, alteration, or construction of four or
fewer residential units or accessory structures on residential property in which the bid or contract price
totals $1,000 or more or of a commercial building in which the contract price totals $1,000 or more but
less than $60,000 shall provide the customer with the following disclosure statement prior to starting work
on the project:
"NOTICE TO CUSTOMER

This contractor is registered with the state of Montana, registration number _ |, as a general or specialty
contractor and has posted with the state a bond or cash deposit of §6,000 or $4,000 pursuant to 39-3-703
for the purpose of satisfying claims against the contractor for negligent or improper work or breach of
contract in the conduct of the contractor’s business. The expiration date of this contractor's registration
is . This bond or cash deposit may not be sufficient to cover a claim that might arise from the
work done under your contract. If a supplier of materials used in your construction project or an employee
of the contractor or subcontractor is not paid by the contractor or subcontractor on your job, your property
may be subject to a lien to force payment. If you wish additional protection, you may request the
contractor to providge you with original "lien release” documents from each supplier or subcontractor on
your project. The contractor is required to provide you with further infarmation about lien release
documents if you request it. General information is also available from the department of labor and
industry.”

(2) A contractor subject to this section shall notify a consumer to whom notice is given under
subsection (1) if the contractor’s registration has expired or is revoked or suspended by the department

prior to completion or other termination of the contract with the consumer.
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(3) A contractor subject to this section may not bring or maintain a lien claim under Title 71,
chapter 3, part 5, based on a contract to which this section applies without alleging and proving that the
contractor has provided the customer with a copy of the disclosure statement required in subsection {1).

{4) This section does not apply to contracts authorized under Title 18, chapter 2, or to contractors
contracting with other contractors.

{5} Failure to comply with this section constitutes an infraction under the provisions of [sections
1 through 28].

{6) The department shall produce model disclosure statements and public service announcements
detailing the information needed to assist contractors and contractors’ customers to comply with this

section. The department shall periodically update the materials as needed.

NEW SECTION. Section 14. Department to compile and update list of registered contractors --
availability -- fee. (1) The department shall compile a list of all contractors registered under [sections 1
through 28] and update the list at ieast bimonthly. The list is public information and must be avatiable to
the public upon request for a reasonabie fee.

{2) The department shait inform a person, firm, or corporation whether a contractor is registered
and whether a contractor is bonded. The department shall provide the information without charge, except

for a reasonable fee for any copies made,

NEW SECTION. Section 15. Provisions exclusive -- certain local authority not limited or abridged.
The provisions of [sections 1 through 28] relating to the registration or licensing of a person, firm, or
corporation, including the requirement of a bond with the state of Montana named as obligee and the
collection of a fee, are exclusive. A political subdivision of the state may not require or issue any
registrations, licenses, or bonds for the same or a similar purpose. Howaever, this section does not limit or
abridge the authority of a local government to levy and collect a general and nondiscriminatory license fee
levied upon all businesses. This section does not limit the authority of a local government with respect to

contractors not required to be registered under {sections 1 through 28].

NEW SECTION. Section 16. Violation -- infraction. (1) [tis a violation of {sections 1 through 28]

and an infraction for any contractor to:
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{a) advertise, offer to perform work, submit a bid, or perform work as a contractor without being
registered as required by [sections 1 through 28];

(b) advertise, offer to perform work, submit a bid, or perform work as a contractor when the
contractor’s registration is suspended; or

(c) transfer a valid registration to an unregistered contractor or allow an unregistered contractor
to work under a registration issued to another contractor.

(2} Each day that a contractor works without being registered as required by [sections 1 through
28}, works while the contractor’s registration is suspended, or works under a registration issued to another
contractor is a separate infraction. Each worksite at which a contractor works without being registered as
required by [sections 1 through 28], works while the contractor’s registration is suspended, or works under

a registration issued to another contractor is a separate infraction.

NEW SECTION. Section 17. Violations -- investigations -- evidence -- restraining orders --

injunctions. (1) The department shall appoint compliance inspectors to investigate alleged or apparent
violations of [sections 1 through 281. An authorized compliance inspector, upon presentation of appropriate
credentials, may inspect and investigate worksites at which a contractor had bid or is presently working
to determine whether the contractor is registered in accordance with [sections 1 through 28] or rules
adopted under [section 28] or whether there is a violation of {section 16]. Upon request of the compliance
inspector, a contractor or an employee of the contractor shall provide information identifying the contractor.

{2} If the employee of an unregistered cantractor is cited by a compliance inspector, that employee
is cited as the agent of the unregistered contractor, and issuance of the citation to the employee is notice
to the contractor that the contractor is in violation of [sections 1 through 28]. An employee who is cited
by a compliance inspector is not liable for any of the alleged violations caontained in the citation unless the

employee is also the contractor.

NEW SECTION. Section 18. Failure to provide information to identifying contractor --

misdemeanaor. Willful refusal to provide information identifying a contractor as required by [section 17] is

a misdemeanor.

NEW SECTION. Section 19. Restraining orders -- injunctions. {1} If the authorized compliance

- 10 -
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inspector, upon investigation or inspection, reasonably believes that a contractor has failed to register in
accordance with {sections 1 through 28] or the rules adopted under [section 28], the department shall issue
an order immediately restraining further construction work at the worksite by the contractor. The order
shall describe the specific violation that necessitated the issuance of the restraining order. The contractor
or representative to whom the restraining order is directed may request a hearing to be conducted pursuant
to the Montana Administrative Procedure Act. A request for hearing may not stay the effect of the
restraining order.

{2} In addition to and after having invoked the powers of restraint vested in the department as
provided in subsection {1}, the department, through the attorney general, may petition the district court to
enjoin any activity in violatien of [sections 1 through 28]. A prima facie case for issuance of an injunction
mus? be established by affidavits and supporting documentation that a restraining order was served upon
the contractor and that the contractor continued to work after service of the order. Upon the filing of the
petition, the district court has jurisdiction to grant injunctive or other appropriate relief, pending the
outcome of enforcement proceedings under [sections 1 through 28], or to enforce restraining orders issued
by the department. 1f the contractor fails to comply with a court order, the department shall request the
attorney general to petition the district court for an arder holding the contractor in contempt of court and

for any other appropriate relief.

NEW SECTION. Section 20. Notice of infraction -- service. The department may issue a notice

of infraction if the department reasonably believes that the contractor required to be registered by [sections
1 through 28] has failed to do so or has ctherwise committed a violation under {section 16]. A notice of
infraction issued under this section may be personally served on the contractor named in the notice by the
department’s compliance inspectors or service may be made by certified mail directed to the contractor
named in the notice of infraction. If the contractor named in the notice of infraction is a firm or corporation,
the notice may be personally served on any employee of the firm or corporation. If a notice of infraction
is personally served upon an employee of a firm or corporation, the department shall send a copy of the
notice by certified mail within 4 days of service to the contractor if the department is able to obtain the

contractor’s address.

NEW SECTION. Section 21. Notice of infraction -- form. The form of the notice of the infraction

-11 -
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issued under [sections 1 through 28] must include a statement:

{1} that the notice represents a determination that the infraction has been committed by the
contractor named in the notice and that the determination is final unless contested as provided in [sections
1 through 28];

(2) that the infraction is a civil offense;

{3) of the specific violation that necessitated the issuance of the notice of infraction;

{4} of penalty involved if the infraction is established;

(5) of the options provided in [sections 1 through 28] for responding to the notice and the
procedures necessary to exercise these options;

(8) that at a hearing to contest the notice of infraction, the state has the burden of proving, by a
preponderance of the evidence, that the infraction was committed and that the contractor may subpoena
witnesses, including the compliance inspector who issued and served the notice of infraction;

{7} signed by the person who has been served with the notice of infraction that the contractor
promises to respond to the notice of infraction in one of the ways provided in [sections 1 through 28];

{8) that refusal to sign the notice of infraction as directed in subsection {7} is a misdemeanar and
may be punished by a fine, imprisonment in jail, or both; and

(9} that the contractor’s failure to respond to a notice of infraction as promised is a misdemeanor

and may be punished by a fine, imprisonment in jail, or both.

NEW SECTION. Section 22. Notice of infraction -- appeal -- determination -- failure to respond.

{1) A violation designated as an infraction under [sections 1 through 28] must be heard and determined
in an administrative hearing. If a party desires t0 contest the notice of infraction, the party shall file a
notice of appeal with the department within 20 days of the issuance of the notice of infraction. The
department shall conduct the hearing in the county where the infraction occurred.

(2) Unless contested, the notice of infraction represents a determination that the contractor to
whom the notice was issued committed the infraction.

(3) A contractor who is issued a notice of infraction shall respond within 20 days of the date of
issuance of the notice of infraction.

(4) If a contractor named in the notice does nat elect to contest the notice of infraction, the

contractor shall pay to the department the amount of the penalty prescribed for the infraction. When

12 -
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1 payment of the appropriate penalty is received by the department, the department shall make the
appropriate entry in its records.

(B) If a contractor named in the notice elects to contest the notice of infraction, the contractor shall

oW N

respond by filing an answer of protest with the department, specifying the grounds of protest.

(6]

NEW SECTION. Section 23. Natice of infraction -- failure to respond -- refusal to sign -- penalty.
(1) If a contractor issued a notice of infraction fails to respond within the prescribed response period, the
contractor is guilty of a misdemeanor and must be prosecuted in the county where the infraction occurred.

(2} After a final determination by the department that an infraction has been committed, a

[ TN ¢« T s BENE N Y o )

contractor who fails to pay a penalty within 30 days, unless waived, reduced, or suspended pursuant 1o
11 {section 26], and who fails to file an appeal pursuant to [section 25] is guilty of a misdemeanor and must
12 be prosecuted in the county in which the infraction occurred.

13 (3] A contractor who fails to pay a penalty within 30 days after exhausting appeliate remedies
14 pursuant to [section 25] is guilty of a misdemeanor and must be prosecuted in the county where the
15 infraction occurred.

16 (4} Itis a misdemeanor for a person who has been personally served with a notice of infraction to
17 refuse to sign a written promise to respond to the notice.

18 {5) Itis a misdemeanor for a contractor who has been personaliy served with a notice of infraction
19 to willfully violate the written promise to respond to a notice of infraction as provided in [sections 1 through
20 28], regardless of the ultimate disposition of the infraction.

21

22 NEW SECTION. Section 24. Representation by attorney -- department represented by attorney

23 general. A contractor subject to proceedings under [sections 1 through 28] may appear or be represented
24 by counsei, The department must be represented by the attorney general in the administrative proceeding
25 and in any subsequent appeals under [sections 1 through 28].

26

27 NEW SECTION. Section 25. Infraction -- administrative hearing -- procedure -- burden of proof --
28 order -- appeal. (1) The department shall conduct a case reiated to a contractor’s notice of infraction
29 pursuant to Title 2, chapter 4.

30 (2) The burden of proof is on the department to establish the commission of the infraction by a

213 -
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preponderance of the evidence. The notice of infraction must be dismissed if the defendant establishes
that, at the time the notice was issued, the defendant was registered by the department, was not
suspended, or was exempt from registration.

{3} The hearings officer shall dismiss the notice of infraction at any time upon written notification
from the department that the contractor named in the notice of infraction was registered, was not
suspended, or was exempt from registration at the time the notice of infraction was issued.

{4} After consideration of the evidence and argument, the hearings officer shall determine whether
the infraction was committed. If it has not been established that the infraction was committed, an order
dismissing the notice must be entered in the record of the proceedings, f it has been established that the
infraction was committed, the hearings officer shall issue findings of fact and conclusions of taw in the
decision and order determining whether the infraction was committed.

(5) An appeal from the hearings officer’s determination or order must be to the district court.

NEW SECTION. Section 26. Infraction -- penalty. (1} A contractor found to have committed an

infraction under [section 16] must be assessed a penalty of $150 for each day for each infraction in which
the contractor conducted business without being registered, beginning with the date the notice of infraction
was served to the contractor or to the contractor’s agent.

(2) The hearings officer may waive, reduce, or suspend the penalty imposed for the infraction only
upon a showing of good cause that the penalty would be unduly burdensome to the contractor.

(3) A penalty collected under this section must be deposited in the general fund.

NEW SECTION. Section 27. Violations -- consumer protection act. The consumers of this state

have a right to be protected from unfair or deceptive acts or practices when they enter into contracts with
contractors. The fact that a contractor is found to have committed a misdemeanor or infraction under
[sections 1 through 28] is considered to affect the public interest and constitutes a violation of Title 30,

chapter 14, part 1. The surety bond is not liable for penalties or for violations of Title 30, chapter 14, part

1.

NEW SECTION. Section 28. Rulemaking authority. The department may adopt rules to implement

[sections 1 through 28],

- 14 -
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Section 29. Section 37-71-211, MCA, is amended to read:

2 "37-71-211. Application for license -- contents. (1) To obtain a license under this chapter, the
3 applicant shall submit on sueh forms as that the department shal-proseribe prescribes an application, under
4  path, whieh-shall that must contain; ‘
5 {a) proof of reqgistration under [sections 1 through 28]
6 (b) a statement of the applicant’s experience and qualifications as a contractor;
7 {c} the value and character of contract work completed and for whom performed during 5 years
8 prior to the filing of saeh the application; and
9 {d] a complete financial statement on sueh the forms and disclosing suek the information as-skak
10 be that is required by the department.
11 {2) Sush The application shaH must also contain sweh any other information as that may be
12 requested by the department under sueh the rules as—ey-be adopted by the department and whieh that
13 will assist the department in determining the applicant’s fitness to act in the capacity of a public contractor
14 as defined in this chapter.
15 (3) Sudeh The application shal must also contain a statement that the applicant desires the issuance
16  of alicense under the terms of this chapter and shall must specify the field of contracting and the class of
17 license applied for."
18
19 Section 30. Section 39-3-703, MCA, is amended to read:
20 "39-3-703. Contractor to furnish bond for wages and fringe benefits -- bond requirements --
21 deposit. (1) Ary Except as provided in subsection (3), a contractor who contracts with another to do any
22 work or perform any services for the other, except personal services ot the contractor not involving work
23 of hired empioyees, shail furnish a surety bond or other form of security 1o the other which-shall that must
24 be:
25 {a) approved by the commissioner;
26 (b} in an amount
27  commissiener of $6,000 for a general contractor and $4,000 for a specialty contractor;
28 {c} in the name of the state of Montana;
29 {d) for the purpose of insuring:
30 {i} the wages and fringe benefits of all workers employed by the contractor for the contracted

-15 -
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work;

(i) _all taxes and contributions due to the state;

{ii) payment to persons furnishing labor or material and renting_or supplying eguipment to the
contractor;

liv) all amounts that may be adjudged against the contractor by reason of negligent or improper

work or breach of contract;

(e) filed with the commissioner within 1 week of the making of the contract or the commencement

of work thereunder under the contract, whichever comes first.

(2) Only one bond skaibe is required on any contractor for each year, and when the bond is filed
with and approved by the commissioner, the commissioner shail certify to any person contracting with a
contractor that the bond is in full force and effect.

{3} In liey of the surety bond required by subsection {1}, the contractor_may file with the

department a deposit consisting of cash or other security acceptable to the department.

{4) A change in the name of a business or a change in the type of business may not impair a bond

for the purposes of this section as long as one of the original applicants for the bond maintains partial

ownership in the business covered by the bond.”

Section 31. Section 39-3-705, MCA, is amended to read:

*39-3-705. Suitonbond. {1) Any employeeemployedby-aeontraeter paerson, firm, or corporation

having a claim against the contractor for any of the items referred to in 39-3-703 may bring an action on

the surety bond ir-his-own-rame—forunpaid-wages—and-fringo-benetits in the district court in the county

in which the work was performed ar in any county that has jurisdiction over the contractor.

(2} The surety issuing the bond must be named as a party to any suit upon the bond. Action upon

the bond or deposit must be commenced by filing the summons and complaint with the clerk of the

appropriate district court within 1 yvear from the date of expiration of the certificate of registration that was

in force at the time the claimed labor was performed and benefits accrued, the taxes and contribution owing

the state became due, the materials and equipment were furnished, or the claimed contract work was

completed. Service of process in an action against the contractar, the contractor’s bond, or the deposit

must be exclusively by service upon the department. Three copies of the summons and complaint and a

fee of $10 for handling costs must be served by certified mail upon the department at the time suit is

-16 -
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started. The $10 fee must be deposited in the state special revenue fund to the credit of the department.

The department shall maintain a record, available for public inspection, of all suits served. Service is not

complete until the department receives the $10 fee and three copies of the summons and complaint. The

service constitutes service on the registrant and the surety for suit upon the bond or deposit. The

department shatl transmit the summons and complaint or @ copy of the summons and complaint to the

registrant listed in the application and to the surety within 48 hours after it has been received.

{3) The surety is not liable in an agqregate amount in excess of the amount named in the bond or

for any penalty assessed pursuant to [sections 1 through 28]. The liability for the surety may not

accumulate when the bond has been renewed, continued, reinstated, reissued, or otherwise extended. The

suraty may, upon notice to the department and the parties, tender to the clerk of the court that has

jurisdiction over the claim_an amount equal to the claims under the bond or the amount_of the bond less

any judgments, if any, previously satisfied from the bond and exonerate the bond to the extent of the

tender, However, if the actions commenced and pending at any one time exceed the amount of the bond

then unimpaired, claims must be satisfied from the hond in the following order:

(a) labor, including employee benefits;

(b) claims for breach of contract by a party to the construction contract;

{c} materials and equipment;
{d) taxes and contributions due to the state: and

(e) any court costs, interest, and attorney fees that a plaintiff may be entitled to recover.

(4} if a final judgment impairs the liability of the surety to the extent that the bond is no longer in

effect in the full amount required in 39-3-703, the department shall suspend the registration of the

contractor until the bond liability has been furnished in the required amount, unimpaired by unsatisfied

judgment claims. If the bond becomes fully impaired, a new bond must be furnished in the amount

prescribed by 39-3-703.

{6) A person who filed and served a summons and complaint as reguired by this section and who

has an unsatisfied final judgment against the registrant for any items referred to in 39-3-703 may execute

upon the security held by the department by serving a certified copy of the unsatisfied final judgment within

1 yvear of the date of the entry of the judgment. Upon the receipt of service of the certified copy, the

department shall pay or order to be paid from the deposit, through the district court that rendered the

judgment, a payment toward the unsatisfied judgment. The priority of payment by the department must

Montana Legisiative Council
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be the order of receipt by the department, but the department has no liability for payment in excess of the

amount of the deposit.”

NEW SECTION. Section 32. Repealer. Section 39-3-704, MCA, is repealed.

NEW SECTION. Section 33. Codification instruction. {Sections 1 through 28] are intended to be

codified as an integral part of Title 39, and the provisions of Title 39 apply to [sections 1 through 28].

NEW SECTION. Section 34. Severability. If a part of [this act] is invalid, all valid parts that are

sevarable from the invalid part remain in effect. [f a part of [this act] is invalid in one or more of its
applications, the part remains in effect in all valid applications that are severable from the invalid
applications.

-END-
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STATE OF MONTANA - FISCAL NCOTE

Fiscal Note for SB0354, as introduced

DESCRIPTION OF PRCPOSED LEGISLATION:

An act providing for contractor regigtration; providing for fees to fund the
administration and enforcement of the registration; setting requirements for registration;
requiring surety bonds; providing exemptions; providing restrictions on advertising;
providing for administrative hearings; providing for violations and penalties.

ASSUMPTIONS :

1. The worklead activities in the proposed bill are similar toc those in the Employment
Relations Divigion for the Uninsured Employers’ Fund (UEF) enforcement.

2, The Department of Commerce POL estimates there are 8,000 contractors in the state

and the bill allows fees up to $50. This would generate maximum revenue of $400,000
(8,000 x 350 license fees = $400,000}. This further assumes 100% of the 8,000
contractors are registered by July 1, 1996 and that 100% of estimated fees are
collected.

3. Based on a survey of other states that have gimilar programs and based on Montana's
estimated 8,000 contractors, the following costs are projected: 1.00 FTE program
specialist {grade 16), 5.00 FTE compliance specialists (grade 13), and 3.00 FTE
administrative support staff (grade 8). Operating costs for the program would be
gsimilar to the UEF program costs of $10,882 per FTE in FY94 (10,882 x 9 = $97,939).
Administrative rule making (35 pages x $70 = $2,450); 9 sets of office desks,
chairs, file cabinets, book cases, computer hutches, computer software for $26,631;
PCs and a printer would total $30,404. Operating costs in FY%6 are calculated at
75% of this assumption because of the October 1, 1995 effective date with the
exception of the cne time only costs.

4. Hearings and legal proceedings must be timely because the contracted work stops
until a resolution is reached. The hearings must be held in the county where the
infraction occurred.

S. The Legal/Centralized Services Divigion within the Department of Labor and Industry
assumes that an additional 60 hearings per vear would occur. This workload requires
2.00 FTE hearings officers (grade 16} and 1.00 FTE attorney (grade 17). Operating

costs for the legal area would be $25,706 in FY96 and $27,767 in FY97 plus one-time
operating costs of $7,623 in FY96 only and equipment of $17,854 in FY96 only.
Operating costs in FY96 are calculated at 75% of this assumption because of the
Octcber 1, 1995 effective date with the exception of the one time only costs.

6. While some revenue would occur from the $10 handling charge with claims against the
surety bonds, this revenue is not quantifiable and is not included as revenue in
this fiscal note.

7. Although this legislation is effective 10-1-95, some program costs will begin 10-1-
95 so that all aspects are operational on 7-1-96.
8. Each contractor will register with the department on or before July 1, 1996, which

ig the first day of FYg97.

(continued)

DAVID LEWIS, BUDGET DIRECTOR DATE GARY FORRESTER, PRIMARY SPONSOR DATE
Office of Budget and Program Planning '
Fiscal Note for SB0354, as introduced
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Fiscal Note Request, SB0354, as introduced
Page 2
(continued)

9. With an implementation date of July 1, 1996, fees needed for program costs may not
be available early in FY96, thereby leaving the department with insufficient state
special revenue for implementation of this act during FY96. Costs identified in the
following tables reflect total program costs to fully implement the provisions of
this act. With insufficient fees projected to be collected, the department will
attempt to reduce expenditures and to meet the requirements of this act within
available resources.

10. There will be an indeterminate effeact on the Unemployment Insurance Trust Fund, due
to voluntary compliance.

FISCAL IMPACT:

Expenditures:

Dept of Labor & Industry FY96 FY97
Employment Relations Division (04) Difference Difference
FTE 6.75 $.00
Personal Services 179,597 239,462
Operating 102,535 97,939
Equipment 30,404 0
Total 312,536 337,401

Legal Services Program (06)

FTE 2.25 3.00
Parsonal Serwvices 83,948 111,931
Operating 27,203 27,767
Equipment 17,854 j+]
Total 129,005 139,698

TOTAL FOR DEPARTMENT

FTE 9.00 12.00
Expenditures 441,541 477,099
Funding:

State Special Revenue (02) 400,000 400,000
Revenuesg:

State Special Revenue {02) 400,000 400,000
Net Impact:

State Special Revenue (02) {41,541) (77,099)

TECHNICAL NOTES:

1. Section 4 (£} (iii). Application for registration - grounds for denial. This section
identifies the type of entity, but does not include limited liability companies.
Limited liability companies should be included because LLCs are a legal business
entity not listed in this section.

2. Section 8 and Section 11. If there are about 8,000 contractors in Montana, based on
Dept of Commerce data, $50 is not adequate to cover the costs of this program,
especially if all penalties accrue to the general fund. The department recommends
that the registration fees be increased to $70, which would be enough revenue to cover
the program based on the assumption that there are 8,000 contractors in the state.

3. Section 31. Would state agencies (i.e. UI Division within Dept of Labor & Industry,
Dept of Revenue) be required to post the $10 handling fee?

{continued)



Fiscal Note Request, SB0354, as introduced
Page 3
{continued)

DEDICATION OF REVENUE:

a)

b)

c)

e)

£)

g)

Are there persons or entities that benefit from this dedicated revenue that do not
pay? (Please explain)

No.

What special information or other advantages exist as a result of using a state
special revenue fund that could not be obtained if the revenue were allocated to the
general fund?

To keep the funds distinct from other funds so that the money collected would be spent
only for these specific purposes.

Is the source of revenue relevant to current use of the funds and adegquate to fund the
program/activity that is intended? Yes No (if no, explain)

This source of revenue is JUST being established.

Dces the need for this state special revenue provision still exist? Yes
No (Explain)

This state special revenue ig JUST being established.

Does the dedicated revenue affect the legislature’s ability to scrutinize budgets,
control expenditures, or establish pricrities for state spending? (Please explain)

No.

Does the dedicated revenue fulfill a continuing, legislatively recognized need?
(Please explain)

This dedicated revenue falls short of fulfilling the purpose of a Contractor
Registration program,

How does the dedicated revenue provision result in accounting/auditing efficiencies or
inefficiencies in your agency? (Please explain. Also, if the program/activity were
general funded, could you adequately acccocunt for the program/activity?)

Statewide Budgeting and Accounting System would account for this program and its
dedicated revenue.



54th Legislature SB0354.02

o g AW N

12
13
14
15
16
17
18

19

20 .

21
22
23
24
25
26
27
28
29
30

APPROVED BY COM ON LABOR
& EMPLOYMENT RELATIONS

SENATE BILL NO. 354
INTRODUCED BY FORRESTER, SIMON, HARP, QUILICI, GALVIN, KEATING

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR CONTRACTOR REGISTRATION; PROVIDING
FOR FEES TO FUND THE ADMINISTRATION AND ENFORCEMENT OF THE REGISTRATION; SETTING
REQUIREMENTS FOR REGISTRATION; REQUIRING SURETY BONDS; PROVIDING EXEMPTIONS;
PROVIDING RESTRICTIONS ON ADVERTISING; PROVIDING FOR ADMINISTRATIVE HEARINGS; PROVIDING
FOR VIOLATIONS AND PENALTIES; GRANTING RULEMAKING AUTHORITY TO THE DEPARTMENT OF
LABOR AND INDUSTRY; AMENDING SECTIONS 37-71-211, 39-3-703, AND 39-3-705, MCA; AND
REPEALING SECTION 39-3-704, MCA."

STATEMENT OF INTENT

A statement of intent is required for this bill because the bill gives the department of labor and
industry authority to adopt administrative rules. It is the intent of the legislature that the department adopt
rules to implement a self-funding registration program for contractors to ensure that:

{1) contractors are in compliance with the laws governing workers’ compensation coverage,
unemployment insurance coverage, and other state laws;

{2) the consumers of construction services are protected; and

{3) all persons in the construction husiness are operating on a "level playing field" with regard to

compliance with state laws.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Purpose. it is the purpose of [sections 1 through 28] to:

(1) afford protection to the public, including all persons, firms, and corporations furnishing labor,
materials, or equipment to a contractor, from unreliable, fraudulent, financially irresponsible, or incompetent
contractors; and

(2) ensure that all contractors are competing fairly and in compliance with state laws.

NEW SECTION. Section 2. Definitions. As used in [sections 1 through 28], the following

1. SB 354
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definitions apply:

{1) "Contractor" means a person, firm, or corporation that:

(@) in the pursuit of an independent business, offers to undertake, undertakes, or submits a bid to
construct, alter, repair, add to, subtract from, improve, move, wreck, or demolish for another a building,
highway, road, railroad, excavation, or other structure, project, development, or improvement attached to
real estate, including the installation of carpeting or other floor covering, the érection of scaffalding or other
structures or works, or the installation or repair of roofing or siding; or

{b) in order to do work similar to that described in subsection {1){(a) upon the contractor’s property,
employs members of more than one trade on a single job or under a single building permit, except as
otherwise provided.

(2} "Department” means the department of labor and industry.

{3} (a) "General contractor’ means a cantractor whose business operations require the use of more
than two unrelated building trades or crafts that the contractor intends to supervise or perform in whole
or in part.

{b} The term does not include an individual who performs all work personally, without employees
or other specialty contractors, as defined in this section.

(4) "Spectialty contracter” means a contractor whose operations do not fall within the definition
of general contractor.

{8) "Verification" means the receipt and duplication by a political subdivision of a contractor

registration card that is current on its face.

NEW SECTION. Section 3. Registration required -- prohibited acts -- criminal penalty. (1} On or
before July 1, 1996, each contractor shall register with the department.

{2) Itis a misdemeanor for a contractor to:

(a) advertise, offer to perform waork, submit a bid, or perform work as a contractor:

(i} without being registered as required by [sections 1 through 28]; or

{ii) when the contractor’s registration is suspended;

(b) use a false or éxpired registration number in purchasing or offering to purchase an
advertisement for which a contractor registration number is required; or

{c) transfer a valid registration to an unregistered contractor to work under a registration issued

Zx\ -2- SB 354
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to another contractor.
{3) A misdemeanor action under [sections 1 through 28] must be prosecuted in the county where

the infraction occurs.

NEW SECTION. Section 4. Application for registration -- grounds for denial. (1) An applicant for
registration as a contractor shall submit an application under oath on a form to be provided by the
department that must include the following information:

(a} the applicant’s social security number;

(b} proof of COMPLIANCE WITH workers’ compensation severage LAWS;

(c) proof of COMPLIANCE WITH unemployment insurance LAWS;

(d} the |.R.S. employer identification number, if any;

(e} the type of contracting activity, such as generai or specialty, and, if applicable, the type of
specialty; and

{f) the name and address of:

(i) each partner if the applicant is a firm or partnership;

(i) the owner if the applicant is an individual proprietorship; e

(i} the corporate officers and statutery REGISTERED agent—H-any- if the applicant is a corporation;

(IV} THE MANAGER OF A MANAGER-MANAGED LIMITED LIABILITY COMPANY OR THE MEMBERS

OF A MEMBER-MANAGED LIMITED LIABILITY COMPANY AND THE REGISTERED AGENT |F_THE

APPLICANT IS A LIMITED LIABILITY COMPANY.

(2) The information contained in the application is a matter of public record and is open to public
inspection.

(3] The department may verify the workers’ compensation coverage information provided by the
applicant in subsection (1}(b}, including but not limited to information regarding the coverage of an
individual employee of the applicant. If coverage is provided under the laws of another state, the
department may notify the other state that the applicant is employing employees in Montana.

{4) Registration must be denied if:

(a) the applicant has been previously registered as a sole proprietor, partnership, or corporation and

was a principal or officer of the corporation; and

Z\'\ -3- v SB 354
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(b} the applicant has an unsatisfied final judgment in an action based on Title 39, chapter 3, part

7. that was incurred during a previous registration under [sections 1 through 28].
NEW SECTION. Section 5. Bond or other security required. Each applicant shall, at the time of
registration or reregistration, file with the department a surety bond or other security as provided in Title

39, chapter 3, part 7.

NEW SECTION. Section 6. Certificate of registration -- issuance -- duration -- renewal --

suspension. (1) The department shall issue to the applicant a certificate of registration upon compliance
with the registration requirements of [sections 1 through 28].

{2) If the department approves an application, it shall issue a certificate of registration to the
applicant. The department shall place the expiration date on the certificate. The certificate is valid until
the earliest date of:

(a) 1 year,

{b) the date the bond expires; or

(c) the date the insurance expires OR ANY APPLICABLE EXEMPTION TERMINATES.

{3) A contractor may supply a short-term bond or insurance policy to bring its registration period
to the full 1 year.

{4) If a contractor’s surety bond or other security has an unsatisfied judgment against it or it is
canceled, the contractor’s registration is automatically suspended on the effective date of the impairment

or cancellation. The department shall give notice of the suspension to the contractor.

NEW SECTION. Section 7. When partnership or joint venture considered régistered. A partnership
or joint venture is considered registered under [sections 1 through 28] if one of the general partners or

venturers whose name under which the partnership or venture does business is registered.

NEW SECTION. Section 8. Fees. {1} The department shall charge fees for:
(a) issuance, renewal, and reinstatement of certificates of registration; and
(b) changes of name, address, or business structure.

(2) The department shal! set the fees by administrative rule. The fees shall cover the full cost of

-4 - SB 354
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issuing certificates, filing papers and notices, and administering and enforcing [sections 1 through 28]. The
costs include reproduction, travel, per diem, and administrative and legal support costs.

{3) The fees charged in subsection (1$(a) may not exceed $88 $70.

{4) The fees collected under this section must be deposited in the state special revenue account

to the credit of the department for the administration and enforcement of [sections 1 through 28].

NEW SECTION. Section 9. Registration prerequisite to suit. {1) A person engaged in the business
or acting in the capacity of a contractor may not bring or maintain an action in any court of this state for
the collection of compensation for the performance of any work or for breach of contract for which
registration is required under [sections 1 through 28] without alleging and proving that the contractor was
a registered contractor and held a current and valid certificate of registration at the time the contractor
entered the contract for the perfarmance of work.

(2} For the purposes of this section, the court may not find a contractor in substantial compliance
with the registration requirements of [sections 1 through 28] unless:

{a} the department has on file the information required by [section 4]; and

{b) the contractor has a current bond or other security as required by [section 5].

{3) In determining whether a contractor is in substantial compliance with the registration
requirements of [sections 1 through 28], the court shall consider the length of time during which the

contractor did not hold a valid certificate of registration.

NEW SECTION. Section 10. Exemptions. [Sections 1 through 28] do not apply:

{1) to an authorized representative of the United States government, the state of Montana, or any
incarporated municipality, county, alternative form of local government, irrigation district, reclamation
district, or other municipal or political corporation or subdivision of this state;

{2) to an officer af a court acting within the scope of office;

{3) to a public utility operating under the regulations of the public service commission in
construction, maintenance, or development work incidental to its own business;

{4} to the repair or operation incidental to the discovery or production of oil or gas or incidentai to
the drilling, testing, abandoning, or other operation of an oil or gas well or a surface or underground mine

or mineral deposit when perfarmed by an owner or lessee;

_5. SB 354
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{5} to the sale orinstaliation of finished products, materials, or articles of merchandise that are not
actually fabricated into and do not become a permanent fixed part of a structure;

(6) to the construction, alteration, improvement, or repair carried on within the limits and
boundaries of a site or reservation under the legal jurisdiction of the federal government;

(7) to aperson who only furnished materials, supplies, or equipment without fabricating them into
or consuming them in the performance of the work of the contractor;

(B) to work or operation on one undertaking or project considered of a casual, minor, or
inconsequential nature, by one or more contracts, the aggregate contract price of which, for labor and
materials and all other iterﬁs, is less than $500. The exemption prescribed in this subsection does not apply
when the work or construction is only a part of a larger or major operation, whether undertaken by the
same or different cantractor, or in which a division of the operation is made into contracts of amounts of
less than $500 for the purpose of evasion of [sections 1 through 28] or otherwise. The exemption
prescribed in this subsection does not apply to a person who advertises or puts out any sign or card or
other device that might indicate to the public that the person is a contractor or is qualified to engage in the
business of a contractor.

{9} except when work is performed by a registered contractor, to a construction or operation
incidental to the construction or repair:

{(a} of irrigation and drainage ditches of an irrigation district or reclamation district;

(b} of a farming, dairying, agriculture, viticulture, horticulture, or stock or poultry operation; or

(¢} related to clearing or other work upon land in rural districts for fire prevention purposes;

{10} to an owner who contracts for a project with a registered contractor;

(11) to a person working on the person’s property, whether occupied by the persan or not, and a
person working on the person’s residence, whether owned by the person or not, but this exemption does
not apply to a person otherwise covered by [sections 1 through 28] who constructs an irﬁprovement on
the person’s property with the intention and for the purpose of selling the improved property;

{12) to owners of commercial properties who use their own employees to do maintenance, repair,
and alteration work in or upon their own properties;

{13} to alicensed architect or civil or professional engineer acting solely in a professional capacity;

{14) to an electrician or plumber, licensed in Montana, operating within the scope of the license;

{15} to a person who engages in the activities regulated as an employee of a registered contractor

Z\t\ -6 - SB 354
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with wages as the sole compensation or as an employee with wages as the sole compensation.

NEW SECTION. Section 11. Business practices -- advertising -- penalty. (1) Except as provided
in [section 71, a person who has reg{stered under one name as provided in [sections 1 through 28] may not
engage in the business or act in the capacity of a contractor under any other-name untess that name also
is registered under [sections 1 through 28], |

{2} All advertising, contracts, correspondence, cards, signs, posters, papers, and documents that
show a contractor’s name ar address must show the contractor’s name and address as registered under
[sections 1 through 28].

{3) (a) The alphabetized listing of contractors appearing in the advertising section of telephone
books or other directories and all advertising must show the contractor’s current registration number,
However, signs on motor vehicles and on-premises signs do not constitute advertising under this section.

{b) All materials used to directly salicit business from retail customers who are not businesses must
show a cantractor’s current registration number. A contractor n';ay not use a false or expired registration
number in purchasing or offering to purchase an advertisement. Advertising by radio or television is not
subject to this subsection.

(4) A contractor may not advertise that the contractor is bonded because of the bond required to
be filed provided in [section 5].

{5) A contractor may not falsify a registration number and use it in connection with a solicitation
or identification és a contractor. An individual contractor, partner, associate, agent, salesperson, solicitor,
officer, or employee of a contractor shall use a tfrue name and address at all times while engaged in the
business or capacity of a contractor or in activities related to a contractor.

{8) (a) The finding of a violation of this section by the department at a hearing held in accordance
with the Montana Administrative Procedure Act subjects the person who commits the violation to a penalty
of not more than $5,000, as determined by the department. A penaity collected under this section must
‘be deposited in the general fund.

(b} Penalties under this section do not apply to a violation that is determined to be an inadvertent

error.

NEW SECTION. Section 12. Unlawful advertising -- liability -- citations. (1) When determining
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a violation under [section 11], the person who purchased or offered to purchase the advertising must be
held responsible.

{2) If the department, upon investigation, has probable cause to believe that a person holding a
registration, an applicant for registration, or an unregistered person acting in the capacity of a contractor
who is not otherwise exempted from [sections 1 through 28] has violated [section 11] by unlawfully
advertising for work covered by [sections 1 through 28] in an alphabetical or classified directory, the
gepartment may issue a citation containing an order of correction. The order must require the violator to
cease the unlawful advertising.

(3) If the person to whom a citation is issued under subsection (2) notifies the department in
writing that the person contests the citation, the department shall offer an opportunity for an adjudicative

proceeding under the Montana Administrative Procedure Act within 30 days after receiving the notification.

NEW SECTION. Section 13. Disclosure statement required -- prerequisite to lien claim, (1} A

contractor who agrees to perform a contracting project for the repair, alteration, or construction of four or
fewer residential units or accessory structures on residential property in which the bid or contract price
totals $1,000 or mare or of a commercial building in which the contract price totals $1,000 or more but
less than $60,000 shall provide the customer with the following disclosure statement prior to starting wark
on the project:
“NOTICE TO CUSTOMER

This contractor is registered with the state of Montana, registration number ___, as a generai or specialty
contractor and has posted with the state a bond or cash deposit of $6,000 or $4,000 pursuant to 39-3-703
for the purpose of satisfying claims against the contractor for negligent or improper work or breach of
contract in the conduct of the contractor’s business. The expiration date of this contractor’s registration
is . This bond or cash deposit may not be sufficient to cover a claim that might arise from the
work done under your contract. |f a supplier of materials used in your construction project.or an employee
of the contractor or subcontractor is not paid by the contractor or subcontractor on your job, your property
may be subject to a lien to force payment. If you wish additional protection, you may request the
contractor to provide you with original "lien release” documents from gach supplier or subcontractor on
your project. The contractor is required to provide you with further information about lien release

documents if you request it. General information is also available from the department of labor and
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industry.”

(2) A contractor subject to this section shall notify a consumer to whom notice is given under
subsection (1} if the contractor’s registration has expired or is revoked or suspended by the department
prior to completion or other termination of the contract with the consumer.

{3) A contractor subject to this section may not bring or maintain a lien claim under Title 71,
chapter 3, part b, based on a contract to which this section applies without alleging and proving that the
contractor has provided the customer with a copy of the disclosure statement required in subsection {1}.

(4} This section does not apply to contracts autharized under Title 18, chapter 2, or to contractors
contracting with other contractors.

(B} Failure to comply with this section constitutes an infraction under the provisions of [sections
1 through 28].

(6) The department shall produce model disclosure statements and public service announcements
detailing the information needed to assist contractors and contractors’ customers to comply with this

section. The department shail periodically update the materials as needed.

NEW SECTION. Section 14. Department to compile and update list of registered contractors --

availability -- fee. (1} The department shall compile a list of all contractors registered under [sections 1
through 28] and update the list at least bimonthly. The list is public information and must be available to
the public upon request for a reasonable fee.

{2) The department shall inform a person, firm, or corporation whether a contractor is registered
and whether a contractor is bonded. The department shall provide the information without charge, except

for a reasonable fee for any copies made.

NEW SECTION. Section 15. Provisions exclusive -- certain local authority not limited or abridged.
The provisions of [sections 1 through 28] relating to the registration or licensing of a person, firm, or
corpeoration, inciuding the reqguirement of a bond with the state of Montana named as obligee and the
collection of a fee, are exclusive. A political subdivision of the state may not require or issue any
registrations, licenses, or bonds far the same or a similar purpose. However, this section does not limit or
abridge the authority of a local government to levy and collect a-generai and nondiscriminatory license fee

levied upon all businesses. This section does not limit the authority of a local government with respect to
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contractors not required to be registered under {sections 1 through 28].

NEW SECTION. Section 16. Violation -- infraction. (1} Itis a violatian of [sections 1 through 28]
and an infraction for any contractor to:

(a) advertise, offer to perform work, submit a bid, or perform wark as a contractor without being
registered as required by [sections 1 through 28J;

{b) advertise, offer to perform work, submit a bid, or perform work as a contractor when the
contractor’s registration is suspended; or

(c) transfer a valid registration to an unregistered contractor or allow an unregistered contractor
1o work under a registration issued to another contractor.

(2) Each day that a contractar works without being registered as required by [sections 1 through
28], works while the contractor’s registration is suspended, or works under a registration issued to another
contractor is a sepérate infraction. Each worksite at which a contractor works without being registered as
required by [sections 1 through 28], works while the contractor’s registration is suspended, or works under

a registration issued to another contractor is a separate infraction.

NEW SECTION. Section 17. Violations -- investigations -- evidence -- restraining orders --
injunctions. (1} The department shall appoint compliance inspectors to investigate alleged or apparent
violations of [sections 1 through 28]. An authorized compliance inspector, upon presentation of appropriate
credentials, may inspect and investigate worksites at which a contractor had bid or is presently working
to determine whether the contractor is registered in accordance with [sections 1 through 28] or rules
adopted under [section 28] or whether there is a violation of [section 16]. Upon request of the compliaﬁce
inspector, a contractor or an employee of the contractor shall provide information identifying the contractor.

(2) If the employee of an unregistered contractor is cited by a compliance inspectar, that employee
is cited as the agent of the unregistered contractor, and issuance of the citation to the employee is notice
to the contractor that the contractor is in violation of [sections 1 through 28]. An employee whao is cited

by a compliance inspector is not liable for any of the alleged violations contained in the citation unless the

employee is also the cantractor.

NEW SECTION. Section 18. Failure to provide information to identifying contractor --
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misdemeanor. Wiliful refusal to provide information identifying a contractor as required by [section 17} s

a misdemeanor.

NEW SECTION. Section 19. Restraining orders -- injunctions. (1) If the authorized compliance

inspector, upen investigation or inspection, reasonably believes that a contractor has failed to register in
accordance with {sections 1 through 28] or the rules adopted under [section 28], the department shall issue
an order immediately restraining further construction work at the worksite by the contractor. The order
shall describe the specific violation that necessitated the issuance of the restraining order. The contractor
or representative to whom the restraining order is directed may request a hearing to be conducted pursuant
to the Montana Administrative Procedure Act. A request for hearing may not stay the effect of the
restraining order.

{2} In addition to and after having invoked the powers of restraint vested in the department as
provided in subsection (1)}, the department, through the attorney general, may petition the district court to
enjoin any activity in violation of [sections 1 through 28]. A prima facie case for issuance of an injunction
must be established by affidavits and supporting documentation that a restraining order was served upon
the contractor and that the contractor continued to work after service of the arder. Upon the filing of the
petition, the district court has jurisdiction to grant injunctive or other appropriate relief, pending the
outcome of enforcement proceedings under [sections 1 through 28}, or to enforce restraining orders issued
by the department. If the contractor fails to comply with a court order, the department shall request the
attorney general to petition the district court for an order holding the contractor in contempt of court and

for any other appropriate relief.

NEW SECTION. Section 20. Notice of infraction -- service. The department may issue a notice

of infraction if the department reasonably believes that the contractor required to be registered by [sections
1 through 28] has failed to do so or has otherwise committed a violation under [section 16]. A notice of
infraction issued under this section may be personally served on the contractor named in the notice by the
department’s compliance inspectors or service may be made by certified mail directed to the contractor
named in the notice of infraction. If the contractor named in the natice of infraction is a firm or corporation,
the notice may be personally served on any employee of the firm or corporation. If a notice of infraction

is personally served upon an employee of a firm or corporation, the department shall send a copy of the
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notice by certified mail within 4 days of service to the contractor if the department is able to obtain the

contractor’s address.

NEW SECTION. Section 21. Notice of infraction -- form. The form of the notice of the infraction
issued under [sections 1 through 28] must include a statement:

{1} that the notice represents a determination that the infraction has been committed by the
contractor named in the notice and that the determination is final unless contested as provided in [sections
1 through 28],

{2) that the infraction is a civil offense;

{3) of the specific violation that necessitated the issuance of the notice of infraction;

{4) of penalty involved if the infraction is established;

(8) of the options provided in [sections 1 through 28] for responding to the notice and the
procedures necessary to exercise these options;

{6) that at a hearing to contest the notice of infraction, the state has the burden of proving, by a
preponderance of the evidence, that the infraction was committed and that the contractor may subpoena
witnesses, including the compiiance inspector who issued and served the neotice of infraction;

(7) signed by the person who has been served with the notice of infraction that the contractor
promises to respond to the notice of infraction in one of the ways provided in [sections 1 through 28];

{8) that refusal to sign the notice of infraction as directed in subsection (7) is a misdemeanor and
may be punished by a fine, imprisonment in jail, or both; and

(9} that the contractor’s failure to respond to a notice of infraction as promised is a misdemeanor

and may be punished by a fine, imprisonment in jail, or both.

NEW SECTION. Section 22. Notice of infraction -- appeal -- determination -- failure to respond.
{1} A violation designated as an infraction under [sections 1 through 28} must be heard and determined
in an administrative hearing. If a party desires ta contest the notice of infraction, the party shall file a
notice of appeal with the department within 20 days of the issuance of the notice of infraction. The
department shalt conduct the hearing in the caunty where the infraction occurred.

{2} Unless contested, the notice of infraction represents a determination that the contractor to

whom the notice was issued committed the infraction.
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(3) A contractor who is issued a notice of infraction shall respond within 20 days of the date of
issuance of the notice of infraction.

{4} if a contractor named in the notice does not elect to contest the notice of infraction, the
contractor shall pay to the department the amount of the penalty prescribed for the infraction. When
payment of the appropriate penalty is received by the department, the department shall make the
appropriate entry in its records.

{5) If acontractor named in the notice elects to contest the notice of infraction, the contractor shall

respond by filing an answer of protest with the department, specifying the grounds of protest.

NEW SECTION. Section 23. Notice of infraction -- failure to respond -- refusal to sign -- penalty.

{1} If a contractor issued a notice of infraction fails to respond within the prescribed response period, the
contractor is guilty of a misdemeanor and must be prosecuted in the county where the infraction occurred.

(2) After a final determination by the department that an infraction has been committed, a
contractor who fails to pay a penalty within 30 days, uniess waived, reduced, or suspended pursuant to
[section 261, and who fails to file an appeal pursuant to [section 25] is guilty of a misdemeanor and must
be prosecuted in the county in which the infraction occurred.

{3) A contractor who fails to pay a penalty within 30 days after exhausting appellate remedies
pursuant to [section 25] is guilty of a misdemeancr and must be prosecuted in the county where the
infraction occurred,

(4) Itis a misdemeanor for a person who has been personally served with a notice of infraction to
refuse to sign a written promise to respond to the notice.

(b) Itis a misdemeanor for a contractor who has been personally served with a natice of infraction
to willully violate the written promise to respond to a notice of infraction as provided in [sections 1 through

28], regardless of the ultimate disposition of the infraction.

NEW SECTION. Section 24. Representation by attorney -- department represented by attorney

general. A contractor subject to proceedings under {sections 1 through 28] may appear or be represented
by counsel. The department must be represented by the attorney general in the administrative proceeding

and in any subsequent appeals under [sections 1 through 28].
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NEW SECTIQN. Section 25. Infraction -- administrative hearing -- procedure -- burden of proof --
order -- appeal. (1) The department shall conduct a case related to a contractor’s notice of infraction
pursuant to Title 2, chapter 4.

(2) The burden of proof is an the department to establish the commission of the infraction by a
prepondsrance of the evidence. The notice of infraction must be dismissed if the defendant establishes
that, at the time the notice was issued, the defendant was registered by the department, was not
suspended, or was exempt from registration.

{3) The hearings officer shall dismiss the notice of infraction at any time upon written notification
from the department that the contractor named in the notice of infraction was registered, was not
suspended, or was exempt from registration at the time the notice of infraction was issued.

{4) After consideration of the evidence and argument, the hearings oftficer shall determine whether
the infraction was committed. If it has not been established that the infraction was committed, an order
dismissing the notice must be entered in the record of the proceedings. If it has been established that the
infraction was committed, the hearings officer shall issue findings of fact and conclusions of law in the
decision and order determining whether the infraction was committed.

{5} An appeal from the hearings officer’s determination or order must be to the district court.

NEW SECTION. Section 26. Infraction -- penalty. (1) A contractor found to have committed an
infraction under [section 16] must be assessed a penalty of $150 for each day for each infraction in which
the cantractor conducted business without being registered, beginning with the date the notice of infraction
was served to the contractor or to the cantractor’s agent.

{2) The hearings officer may waive, reduce, or suspend the penalty imposed for the infraction only
upon a showing of good cause that the penalty woulid be unduly burdensome to the contractor.

{3} A penalty collected under this section must be deposited in the general fund.

NEW SECTION. Section 27. Violations -- consumer protection act. The consumers of this state
have a right to be protected from unfair or deceptive acts or practices when they enter into contracts with
contractors. The fact that a contractor is found to have committed a misdemeanor or infraction under
[sections 1 through 28} is considered to affect the public interest and constitutes a violation of Title 30,

chapter 14, part 1. The surety bond is not liable for penalties or for violations of Title 30, chapter 14, part
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NEW SECTION. Section 28. Rulemaking authority. The department may adopt rules to implement

[sections 1 through 28].

Section 29. Section 37-71-211, MCA, is amended to read:

"37-71-211. Application for license -- contents. {1} To obtain a license under this chapter, the
applicant shall submit on sueh forms as that the department shal-preseribe prescribes an application, under
oath, whieh-shall that must contain;

{a) proof of registration under [sections 1 through 28];

{b} a statement of the applicant’s experience and qualifications as a contractor;

{c) the value and character of contract work completed and for whom performed during 5 years
prior to the filing of sueh the application; and

(d) a complete financial statement on sueh the forms and disclosing seeh the information as-sha#
be that is required by the department.

{2) Suweh The application shall must also contain sgeh any other information as that may be
requested by the department under sueh the rules as—may-be adopted by the department and whieh that
will assist the department in determining the applicant’s fitness to act in the capacity of a public contractor
as defined in this chapter.

{3} Sueh The application shah must also contain a statement that the applicant desires the issuance
of a license under the terms of this chapter and shal must specify the field of contracting and the class of

license applied for."

Section 30. Section 39-3-703, MCA, is amended to read:

"39-3-703. Contractor toe furnish bond for wages and fringe benefits -- bond requirements --
deposit. (1) ARy Except as provided in subsection {3), a contractor who contracts with another to do any
work or perform any services for the other, except personal services of the contractor not involving work
of hired employees, shall furnish a surety bond or other form of security to the other whieh-shal that must
be:

{a) approved by the commissioner;
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(b} in an amount

commissioner of $6,000 for a general contractor and $4,000 for a specialty contractor;

{c} in the name of the state of Montana;
{(d) tor the purpose of insuring;

{i) the wages and fringe benefits of all workers employed by the contractor for the contracted

work;

i) all taxes and contributions due to the state;

(i) _payment to persons furnishing labor or material and renting or supplying equipment to the
contractor;

(v} all amounts that may be adjudged against the contractor by reason of negligent or improper

work or breach of contract;

{e} filed with the commissioner within 1 week of the making of the contract or the commencement

of work thereunder under the contract, whichever comes first.

(2} Only one bond shal-be is required on any contractor for each year, and when the bond is filed
with and approved by the commissioner, the commissioner shall certify to any person contracting with a
contractor that the bond is in full force and effect.

(3) _In lieu of the surety bond required by subsection (1), the contractor may file with the

department a deposit consisting of cash or other security acceptable to the department.

(4) A change in the name of a business or a change in the type of business may ngt impair a bond

for the purposes of this section as long as one of the original applicants for the bond maintains partial

ownership in the business covered by the bond."

Section 31. Section 39-3-705, MCA, is amended to read:
"39-3-705. Suitonbond. (1} Any employes-employedby-a-econtracter person, firm, or corporation
having a claim against the contractor for any of the items referred to in 39-3-703 may bring an action on

the surety bond r-his—owr-nametoruanrpaid-wages-and-fringe-benefits in the district court in the county

in_which the work was performed or in any county-that has jurisdiction over the contractor.

{2} The surety issuing the bond must be named as a party to any suit upon the bond. Action upan

the bond or deposit must be commenced by filing the summons and complaint with the clerk of the

appropriate district court within 1 year from the date of expiration of the certificate of registration that was
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in force at the time the claimed labor was performed and benefits accrued, the taxes and contribution owing

the state became due, the materials and equipment were furnished, or the claimed contract work was

completed. Service of process in an action against the contractor, the contractor’s bond, or the deposit

must be exclusively by service upon the department. Three copies of the summons and complaint and a

fee of $10 for handling costs must be served by certified mail upon the department at the time suit is

started, The $10 fee must be deposited in the state special revenue fund to the credit of the department.

The department shall maintain a record, available for public inspection, of all suits served. Service is not

complete until the department receives the $10 fee and three copies of the summons and compiaint. The

service constitutes service on the registrant and the surety for suit upon the bond or deposit. The

department shall transmit the summons and complaint or a copy of the summons and complaint to the

reqgistrant listed in the application and to the surety within 48 hours after it has been received.

(3) _The surety is not liable in an aggregate amount in excess of the amount named in the bond or

for any penalty assessed pursuant to [sections 1 through 28]. The liability far the surety may not

accurmulate when the bond has been renewed, continued, reinstated, reissued, or otherwise extended. The

surety_may, upen notice to the department and the parties, tender to the clerk of the court that has

jurisdiction over the claim an amount equal to the claims under the bond or the amount of the bond less

any judgments, if any, previously satisfied from the bond and exonerate the bond to the extent of the

tender. However, if the actions commenced and pending at any one time exceed the amount of the bond

then unimpaired, claims must be satisfied from the bond in the following order:

(a} labor, including employee benefits:

_{b)_claims for breach of contract by a party to the construction contract;

(c) materials and equipment;

{d) taxes and contributions due to the state; and

{e) any court costs, interest, and attorney fees that a plaintiff may be entitled to recover.

(4) If a final judgment impairs the liability of the surety to the extent that the bond is no longer in

effect in the full amount required in 39-3-703, the department shall suspend the registration of the

contractor until the bond liability has been furnished in the required amount, unimpaired by unsatisfied

judgment claims. If the bond becomes fully impaired, a new baond must be furnished in the amount

prescribed by 39-3-703.

(5) A persaon who filed and served a summons and complaint as required by this section and who
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has an unsatisfied final judgment against the reqgistrant for any items referred 1o in 39-3-703 may execute

upon the security held by the department by serving a certified copy of the unsatisfied final judgment within

1 vear of the date of the entry of the judgment. Upon the receipt of service of the certified copy, the

department shall pay or order to be paid from the deposit, through the district court that rendered the

judgment, a payment toward the unsatisfied judgment. The priority of payment by the department must

be the order of receipt by the department, but the department has no liability for payment in excess of the

amount of the deposit.”

NEW SECTION. Section 32. Repealer. Section 39-3-704, MCA, is repeaied.

NEW SECTION. Section 33. Codification instruction. [Sections 1 through 28] are intended to be

codified as an integral part of Title 39, and the provisions of Title 39 apply to [sections 1 through 28],

NEW SECTION. Section 34. Severability. If a part of [this act} is invalid, all valid parts that are
severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its
applications, the part remains in effect in all valid appiications that are severable from the invalid
applications.

-END-

Z\‘\ -18 - SB 354
‘ Montana Lenlslatlve councit .



54th Legislature SB0354.03

14
15
16
17
18
19
20
21

22
23
24
25
26
27
28
29
30

SENATE BILL NO. 354
INTRODUCED BY FORRESTER, SIMON, HARP, QUILICI, GALVIN, KEATING

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR CONTRACTOR REGISTRATION; PROVIDING
FOR FEES TO FUND THE ADMINISTRATION AND ENFORCEMENT OF THE REGISTRATION; SETTING
REQUIREMENTS FOR REGISTRATION; REQUIRING SURETY BONDS; PROVIDING EXEMPTIONS;
PROVIDING RESTRICTIONS ON ADVERTISING; PROVIDING FOR ADMINISTRATIVE HEARINGS; PROVIDING
FOR VIOLATIONS AND PENALTIES; GRANTING RULEMAKING AUTHORITY TO THE DEPARTMENT CF
LABOR AND INDUSTRY; REQUIRING INDEPENDENT CONTRACTORS TO OBTAIN AN EXEMPTION;

AMENDING SECTIONS 37-71-211, 39-3-703, AND 39-3-705, AND 39-71-120, MCA; AND REPEALING

SECTION 39-3-704, MCA."

STATEMENT OF INTENT

A statement of intent is required for this bill because the bill gives the department of labor and
industry authority to adopt administrative rules. It is the intent of the legislature that the department adopt
rules to implement a self-funding registration program for contracters to ensure that:

(1) contractors are in compliance with the laws governing workers’ compensation coverage,
unemployment insurance coverage, and other state laws;

{2}—the-consumers—ei-eonstruction-services-are-protected; and

{342} all persons in the construction business are operating on a "level playing field" with regard

to compliance with state laws.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA.:

NEW SECTION. Section 1. Purpose. [t is the purpose of [sections 1 through 28 2b] to:

{2 ensure that ail contractors are competing fairly and in compliance with state laws.
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NEW SECTION. Section 2. Definitions. As used in [sections 1 through 28 28], the following

definitions apply:

{1} "Contractor” means a person, firm, or corporation that:

(a) in the pursuit of an independent business, offers to undertake, undertakes, or submits a bid to
construct, alter, repair, add to, subtract from, improve, move, wreck, or demolish for another a building,
highway, road, railroad, excavation, or other structure, project, development, or improvement attached to
real estate, including the installation of carpeting or other floor covering, the erection of scaffolding or other
structures or works, or the installation or repair of roofing or siding; ar

{b) in order to do work similar to that described in subsection {1}{a) upon the contractor’s property,
employs members of more than one trade on a single job or under a single building permit, except as
otherwise provided.

(2) "Department" means the department of labor and industry.

{3) +at "General contractor” means a contractor whose business operations require the use of more
than two unrelated building trades or crafts that the contractor intends to supervise or perform in whole

or in part.

{4) "Specialty contractor" means a contractor whose operations do not fall within the definition

of general contractor.
(b} "Verification" means the receipt and duplication by a political subdivision of a contractor

registration card that is current on its face.

NEW SECTION. Section 3. Registration required -- prohibited acts -- criminal penalty. ‘(T) Onor
befare July 1, 1996, each contractor shall register with the department.

(2) I is a misdemeanor far a contractor to:

(a) advertise, offer to perform work, submit a bid, or perform work as a contractor:

(i} without being registered as required by [sections 1 through 28 25]: or

(i) when the contractor’s registration is suspended;

{b) use a false or expired registration number in purchasing or offering to purchase an

advertisement for which a contractor registration number is required; or

-2- SB 354
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{c) transfer a valid registration to an unregistered contractor to work under a registration issued
to another contractor.

(3) A THE DEPARTMENT MAY CAUSE THE CRIMINAL PROCEEDINGS FOR A misdemeanor action

under [sections 1 through 28 25] must—be-prosecuted 10 BE INITIATED FOR PROSECUTION IN THE

LOWEST CQURT OF CONCURRENT JURISDICTION in the county where the infraction occurs.

NEW SECTION. Section 4. Application for registration -- grounds for denial. {1) An applicant for

registration as a contractor shall submit an application under oath on a form to be provided by the
department that must include the following information:
(a) the applicant’s social security number;

(b} proof of CCMPLIANCE WITH workers’ compensation eaverage LAWS;

{c} proof of COMPLIANCE WITH unempl’oyment insurance LAWS;

(d) the |.R.S. employer identificétion number, if any;

{e} the type of contracting activity, such as general or specialty, and, if applicabie, the type of
specialty; and

(f) the name and address of:

(i} each partner if the applicant is a firm or partnership;

(i) the owner if the applicant is_an individua! proprietorship; e

(iii) the corporate officers and statutery REGISTERED agent—Hany- if the applicant is a cdrporation;

{1V} THE MANAGEROF A MANAGER-MANAGED LIMITED LIABILITY COMPANY OR THE MEMBERS

OF A MEMBER-MANAGED LIMITED LIABILITY COMPANY AND THE REGISTERED AGENT IF THE
APPLICANT IS A LIMITED LIABILITY COMPANY. l

{2) The information contained in the application is a matter of public record and is open to pubilic
inspection.

{3) The dep_artrﬁent may verity the workers’ compensation coverage information provided by the
applicant in subsection (1)(b), including but not limited to information regarding the coverage of an
individual employee of the applicant. If coverage is provided under the laws of another state, the
department may notify the other state that the applicant is employing employees in Montana.

(4) Registration must be denied if:

: -3 SB 354
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{a) the applicant has been previously registered as a sole proprietor, partnership, LIMITED LIABILITY

COMPANY, or corporation and was a principal or officer of the carporation; and
{b) the applicant has an unsatisfied final judgment in an action based on Title 39, chapter 3, part

7, that was incurred during a previous registration under [sections 1 through 28 25].

NEW SECTION. Section 5. Bond or other security required. Each applicant shall, at the time of

registration or reregistration, file with the department a surety bond or other security as provided in Title

39, chapter 3, part 7.

NEW _ SECTION. Section 6. Certificate of registration -- issuance -- duration -- renewal --

suspension. (1} The department shall issue to the applicant a certificate of registration upon compliance
with the registration requirements of [sections 1 through 28 25].
{2} If the department approves an application, it shall issue a certificate of registration to the

applicant. The department shall place the expiration date on the certificate. The EXCEPT AS PROVIDED

IN SUBSECTION (3), THE certificate is valid until the earliest date of:

{a) 1 year;
{b) the date the bond expires; or

{c) the date the WORKERS' COMPENSATION OR UNEMPLOYMENT insurance expires OR ANY

APPLICABLE EXEMPTION TERMINATES.

{3) THE CERTIFICATE ISSUED UNDER THIS SECTION TO AN INDEPENDENT CONTRACTOR IS

INVALID ON THE DATE THE CONTRACTOR HIRES EMPLOYEES UNLESS THE CONTRACTOR PROVIDES
PROOF TO THE DEPARTMENT OF WORKERS' COMPENSATION COVERAGE FOR THOSE EMPLOYEES,

{3H4) A contractor may supply a short-term bond or insurance policy to bring its registration period
to the full 1 year.

+43(5) If a contractor’s surety bond or other security has an unsatisfied judgment against it or it
is canceled, the contractor’s registration is automatically suspended on the effective date of the impairment

or cancellation. The department shall give notice of the suspension to the contractor.

NEW SECTION. Section 7. When partnership or joint venture considered registered. A partnership

or joint venture is considered registered under [sections 1 through 28 25] if one af the general partners or
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venturers whose name under which the partnership or venture does business is registered.

NEW SECTION. Section 8. Fees. (1) The department shall charge fees for:

(a) issuance, renewal, and reinstatement of certificates of registration; and

(b} changes of name, address, or business structure. |

{2) The department shall set the fees by administrative rule. The fees shall cover the full cost of
issuing certificates, filing papers and notices, and administering and enforcing {secticns 1 through 28 25].
The costs include reproduction, travel, per diem, and administrative and legal support caosts.

{3) The fees charged in subsection (1){a) may not exceed $80 $70.

{4) The fees collected uﬁder this section must be deposited in the state special revenue account

to the credit of the department for the administration and enfarcement of [sections 1 through 28 25].

NEW SECTION, Section 9. Registration prerequisite to suit OR LIEN CLAIM -- LIMITING LIABILITY.

(1) A person engaged in the business or acting in the capacity of a contractoer may not bring or maintain
an action in any court of this state for the collection of compensation for the performance of any work or
for breach of contract for which registration is required under [sections 1 through 28 25] without alleging
and proving that the contractor was a registered contractor and heid a current and valid certificate of
registration at the time the contractor entered the contract for the performance of work.

{2} For the purposes of this section, the court may not find a contractor in substantial compliance
with the registration requirements of [sections 1 through 28 25] unless:

{a) the department has on file the information required by [section 4]; and

(b} the contractor has a current bond or other security as required by [section 5].

(3) In determining whether a contractor is in substantial compliance with the registration
requirements of [sections 1 through 28 25], the court shall consider the length of time during which the
contractor did not hold a valid certificate of registration.

(4) A CONTRACTOR MAY NOT BRING OR MAINTAIN A LIEN CLAIM UNDER TITLE 71. CHAPTER

3, PART 5, UNLESS THE CONTRACTOR IS REGISTERED AT THE TIME OF ENTERING INTO A CONTRACT.

{6) A PERSON ENGAGING THE SERVICES OF A CONTRACTORIS NOT LIABLE AS AN EMPLOYER

FOR WORKERS’ COMPENSATION AND UNEMPLOYMENT INSURANCE COVERAGE IF THE PERSON

VERIFIES WITH THE DEPARTMENT THAT THE CONTRACTOR WITH WHOM THE PERSCN IS
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CONTRACTING FOR SERVICES IS REGISTERED AS PROVIDED UNDER [SECTIONS 1 THROUGH 25].

NEW SECTION. Section 10. Exemptions. [Sections 1 through 28 25] do not apply:

{1) to an authorized representative of the United States government, the state of Montana, or any
incarporated municipality, county, alternative form of local government, irrigation district, reclamation
district, or other municipal or political corporation or subdivision of this state;

(2} to an officer of a court acting within the scope of office;

{3) to a public utility operating under the regulations of the public service commis'sion in
construction, maintenance, or development work incidental to its own business;

(4) to the repair or operation incidental ta the discovery or production of ail or gas or incidental to
the drilling, testing, abandoning, or other operation of an oil or gas wel! or a surface or underground mine
or mineral deposit when performed by an owner or lessee;

{5) to the sale or installation of finished products, materials, or articles of merchandise that are not
actually fabricated into and do not become a permanent fixed part of a structure;

(6) to the construction, alteration, improvement, or repair carried on within the limits and
boundaries of a site or reservation under the legal jurisdiction of the federal government;

(7) to a person who only furnished materials, supplies, or equipment without fabricating them into
or consuming them in the performance af the work of the ‘contractor;

{8) to work or operation on one undertaking or project considered of a casual, minor, or
inconsequential nature, by one or more contracts, the aggregate contract price of which, for labor and
materials and all other items, is less than $500. The exemption prescribed in this subsection does not apply
when the work or construction is only a part of a larger or major operation, whether undertaken by the
same or different contractor, or in which a division of the operation is made into contracts of amounts of
less than $500 for the purpose of evasion of [sections 1 through 28 251 or otherwise. The exemption
prescribed in this subsection does not apply to a person who advertises or puts out any sign or card or
other device that might indicate to the public that the person is a contractor or is quaiified to engage in the
business of a contractor.

{9) except when work is performed by a registered contractor, to a construction or operation
incidental to the construction or repair:

{a) of irrigation and drainage ditches of an irrigation district or reclamation district:

Z\r\ -6 - SB 354
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{b) of a farming, dairying, agriculture, viticulture, horticulture, or stock or poultry operation; or

{c) related to clearing or other work upon land in rural districts for fire prevention purposes;

{10) to an owner who contracts for a project with a registered contractor;

(11) to a person working on the person’s property, whether occupied by the person or not, and a
person working on the person’s residence, whether owned by the person or not, but this exemption does
not apply to a person otherwise covered by [sections 1 through 28 25] wha constructs an improvement
on the person’s property with the intention and for the purpose of selling the improved property;

(12} to owners of commercial properties who use their own employees to do maintenance, repair,
and alteration work in or upon their own properties;

{13) to alicensed architect or civil or professional engineer acting solely in a professional capacity;

{14} to an electrician or plumber, licensed in Montana, operating within the scope of the license;

{15) to a person who engages in the activities reguiated as an employee of a registered contractor

with wages as the sole compensation or as an employee with wages as the sole compensation.

NEW SECTION. Section 11. Business practices -- advertising -- penalty. (1} Except as provided

in [section 71, a person who has registered under one name as provided in [sections 1 through 28 25] may
not engage in the business or act in the capacity of a coentractor under any other name unless that name
also is registered under [sections 1 through 28 25].

{2) Al advertising, contracts, correspondence, cards, signs, posters, papers, and documents that
show a contractor's name or address must show the contractor's name and address as registered under
[sections 1 through 28 25].

{3) (a) The alphabetized listing of contractors appearing in the advertising section of telephone
books or other directories and all advertising must show the contractor’s current registration number.
However, signs on motor vehicles and on-premises signs do not constitute advertising under this section.

(b) Ali materials used to directly solicit business from retail customers who are not businesses must
show a contractor’s current registration number. A contractor may not use a false or expired registration
number in purchasing or offering to purchase an advertisement. Advertising by radio or television is not
subject to this subsection.

{4} A contractor may not advertise that the contractor is bonded because of the bond required to

be filed provided in [section 5].
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{6) A contractor may not falsify a registration number and use it in connection with a solicitation
or identification as a contractor. An individual contractor, partner, associate, agent, salesperson, solicitor,
officer, or employee of a contractor shall use a true name and address at all times while engaged in the
business or capacity of a contractor or in activities related to a contractor.

(6) {a) The finding of a violation of this section by the department at a hearing held in accordance
with the Montana Administrative Procedure Act subjects the person who commits the violation to a penalty

of not mare than $5,000, as determined by the department. THE REQUIRED HEARING MAY BE HELD BY

TELEPHONE OR BY VIDEQCONFERENCE, A penalty collected under this section must be deposited in the

general—fund STATE SPECIAL REVENUE ACCOUNT TO THE CREDIT QF THE DEPARTMENT FOR

ADMINISTRATION AND ENFORCEMENT OF {SECTIONS 1 THRQUGH 25].

(b} Penalties under this section do not apply to a violation that is determined '2 be an inadvertent

error.

NEW SECTION. Section 12. Unlawful advertising -- liability -- citations. (1) When determining

a violation under [section 11], the person who purchased or offered to purchase the advertising must be
held responsible.

(2) It the department, upon investigation, has probable cause to believe that a person holding a
registration, an applicant for registration, or an unregistered person acting in the capacity of a contractor
who is not otherwise exempted from [sections 1 through 28 25] has violated [section 11] by unlawfully
advertising for work covered by [sections 1 through 28 25] in an alphabetical or classified directory, the
department may issue a citation containing an order of correction. The order must require the violator to
cease the unlawful advertising.

{3} If the person to whom a citation is issued under subsection {2) notifies the department in
writing that the person contests the citation, the department shall offer an opportunity for an adjudicative

proceeding under the Montana Administrative Procedure Act within 30 days after receiving the notificatian.
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availability -- fee. (1} The department shall compile a list of all contractors registered under [sections 1
through 28 251 and update the list at least bimonthly. The fist is public information and must be available
to the public upon request for a reasonable fee.

(2) The department shall inform a person, firm, or corporation whether a contractor is registered
and whether a contractor is bonded. The department shall provide the information without charge, except

for a reasonable fee for any copies made.

NEW SECTION. Section 14. Provisions exclusive -- certain local authority not limited or abridged.
The provisions of {sections 1 through 28 25] relating to the registration or ficensing of a person, firm, or
corporation, including the réquirement of a bond with the state of Montana named as obligee and the
collection of a fee, are exclusive. A political subdivision of the state may not require or issue any
registrations, licenses, or bands for the same or a similar purpose. However, this section does not limit or
abridge the authority of a local government to levy and coliect a general and nondiscriminatory license fee
levied upon all businesses. This section does not limit the authority of a local government with respect to

contractors not required to be registered under [sections 1 through 28 25].

NEW SECTION. Section 15. Violation -- infraction. {1) Itis a violation of [sections 1 through 28
25] and an infraction for any contractor to:

(a} advertise, offer to pertorm work, submit a bid, or perform work as a contractor without being
registered as required by [sections 1 through 28 25];

(b} advertise, offer to perform work, submit a bid, or perform work as a contractor when the
contractor’s registration is suspended; or

{c) transfer a valid registration to an unregistered contractor or allow an unregistered contractor
to work under a registration issued to another contractor.

{2) Each day that a contractor works without being registered as required by [sections 1 through
28 25], works while the contractor’s registration is suspended, or works under a registration issued to
another contractor is a separate infraction. Each worksite at which a contractor works without being
registered as required by [sections 1 through 28 25], works while the contractor’s registration is

suspended, or works under a registration issued to another contractor is a separate infraction.
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NEW SECTION. Section 16. Violations -- investigations -- evidence -- restraining orders --

injunctions. (1} The department shall appoint compliance inspectors to investigate alleged or apparent
violations of [sections 1 through 28 25]. An authorized compliance inspec-:tor, upon presentation of
appropriate credentials, may inspect and investigate worksites at which a contractor had bid or is presently
working to determine whether the comractofis registered in accordance with [sections 1 through 28 25}
or rules adopted under [section 28 25] or whether there is a violation of [section 48 15]. Upon request of
the compliance inspector, a contractor or an employee of the contractor shall provide information identifying
the contractor.

(2) If the employee of an unregistered contractor is cited by a compliance inspector, that employee
is cited as the agent of the unregistered contractor, and issuance of the citation to the employee is notice
to the contractor that the contractor is in violation of [sections 1 through 28 25]. An employee who is

cited by a compliance inspector is not liable for any of the alleged violations contained in the citation unless

the employee is also the contractor.

NEW_ SECTION. Section 17. Failure to provide information to identifying contractor --

misdemeanor. Willful refusal to provide information identifying a contractor as required by [section 47 16]

IS @ misdemeancr,

NEW SECTION. Section 18. Restraining orders -- injunctions. (1) [f the authorized compliance

inspector, upon investigation or inspection, reasonably believes that a contractor has failed to register in
accordance with [sections 1 through 28 25] or the rules adopted under [section 28 251, the department
shalt MAY issue an order immediately restraining further construction work at the worksite by the
contractor. The order shall describe the specific violation that necessitated the issuance of the restraining
order. The contractor or representative 10 whom the restraining order is directed may request a hearing
to be conducted pursuant to the Montana Administrative Procedure Act. A request for hearing may not
stay the effect of the restraining order.

{2} In addition to and after having invoked the powers of restraint vested in the department as
provided in subsection {1), the department, through the attorney general, may petition the district court to
enjoin any activity in violation of [sections 1 through 28 25]. A prima facie case for issuance of an

injunction must be established by affidavits and supporting documentation that a restraining order was
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served upon the contractor and that the contractor continued to work after service of the order. Upon the
filing of the petition, the district court has jurisdiction to grant injunctive or other appropriate relief, pending
the outcome of enforcement proceedings under [sections 1 through 28 25], or to enforce restraining orders
issued by the department. If the contractor fails to comply with a court order, the department shall request
the attorney general to petition the district court for an order holding the contractor in contempt of court

and for any other appropriate relief.

NEW SECTION. Section 19, Notice of infraction -- service. The department may issue a notice

of infraction if the department reasonably believes that the contractor required to be registered by [sections
1 through 28 25] has failed to do so or has otherwise committed a violation under [section 36 15]. A
notice of infraction issued under this section may be personally served on the contractor named in the
notice by the department’s compliance inspectors or service may be made by certified mail directed to the
contractor named in the notice of infraction. If the contractor named in the notice of infraction is a firm
or corporation, the notice may be persanally served on any employee of the firm or corporation. If a natice
of infraction is personally served upon an employee of a firm or corporation, the department shall send a
copy of the notice by certified mail within 4 days of service to the contractor if the department is able 1o

obtain the contractor’s address.

NEW SECTION. Section 20. Notice of infraction -- form. The form of the notice of the infraction

issued under [sections 1 through 28 25] must include a statement:

(1) that the notice represents a determination that the infraction has been committed by the
contractor named in the notice and that the determination is final unless contested as provided in [sections
1 through 28 25];

(2) that the infraction is a civil offense;

(3) of the specific violation that necessitated the issuance of the notice of infraction;

(4) of penalty involved if the infraction is established;

(5) of the options provided in [sections 1 through 28 25] for responding to the notice and the
procedures necessary 1o exercise these options;

(6) that at a hearing to contest the notice of infraction, the state has the burden.of proving, by a

preponderance of the evidence, that the infraction was committed and that the contractor may subpoena
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witnesses, including the compliance inspector who issued and served the notice of infraction;

(7) signed by the person who has been served with the notice of infraction that the contractor
promises to respond to the notice of infraction in one of the ways provided in [sections 1 through 28 25];

(8} that refusal to sign the notice of infraction as directed in subsection (7) is a misdemeanor and
may be punished hy a fine, imprisonment in jail, or both; and

{9) that the contractor’s failure to respond to a notice of infraction as promised is a misdemeanor

and may be punished by a fine, imprisonment in jail, or both.

NEW SECTION. Section 21. Notice of infraction -- appeal -- determination -- failure to respond.

£2+1) Unless contested, the notice of infraction represents a determination that the contractor to

whom the notice was issued committed the infraction.

(2) IF APARTY DESIRES TO CONTEST THE DETERMINATION, THE PARTY SHALL FILE A NOTICE 7

OF APPEAL WITH THE DEPARTMENT WITHIN 20 DAYS OF THE ISSUANCE OF THE NOTICE OF

INFRACTION. THE DEPARTMENT SHALL CONDUCT A HEARING IN ACCORDANCE WITH THE MONTANA
ADMINISTRATIVE PROCEDURE ACT. THE DEPARTMENT MAY CONDUCT THE HEARING BY TELEPHONE

OR BY VIDEOCONFERENCE.

(3} A contractor who is issued a notice of infraction shall respond within 20 days of the date of
issuance of the notice of infraction.

(4) If a contractor named in the notice does not elect 1o contest the notice of infraction, the
contractor shall pay to the department the amount of the penalty prescribed for the infraction. When
payment of the appropriate penalty is received by the department, the department shall make the
appropriate entry in its records.

{6} Ifa contractor named in the notice elects to contest the notice of infraction, the contractor shall

respond by filing an answer of protest with the department, specifying the grounds of protest.

NEW SECTION. Section 22. Notice of infraction -- failure to respond -- refusal to sign -- penalty.
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{1} If a contractor issued a notice of infraction fails to respond within the prescribed response period, the

contractor is guilty of a misdemeanor and must-be—proseeuted THE DEPARTMENT MAY CAUSE THE

CRIMINAL PROCEEDINGS TO BE INITIATED AGAINST THE PERSON FOR PROSECUTION in the LOWEST

COURT OF CONCURRENT JURISDICTION IN THE county where the infraction occurred,

(2) After a final determination by the department that an infraction has been committed, a
contractor who fails to pay a penalty within 30 days, unless waived, reduced, or suspended pursuant to
[section 26 24], and who fails to file an appeal pursuant to [section 26 23] is guilty of a misdemeanar and

must-be-prosecuted THE DEPARTMENT MAY CAUSE THE CRIMINAL PROCEEDINGS TO BE INITIATED

AGAINST THE PERSON FOR PROSECUT!ION in the LOWEST COURT OF CONCURRENT JURISDICTION iN

THE county in which the infraction occurred.
{3) A contractor who fails to pay a penalty within 30 days after exhausting appellate remedies

pursuant to [section 28 23] is guilty of a misdemeanor and pust be-proseewted THE DEPARTMENT MAY

CAUSE THE CRIMINAL PROCEEDINGS TO BE INITIATED AGAINST THE PERSON FOR PROSECUTION in

the LOWEST COURT OF CONCURRENT JURISDICTION IN THE county where the infraction occurred.
(4) It is a misdemeanor for a person who has been personally served with a notice of infraction to
refuse to sign a written prorﬁise to respond to the notice.
(5) Itis a misdemeanor for a contractor who has been personally served with a notice of infraction

to willfully violate the written promise to respond to a notice of infraction as provided in [sections 1 through

28 25], regardless of the ultimate disposition of the infraction.

NEW SECTION, Section 23. Infraction -- administrative hearing -- procedure -- burden of proof --

order -- appeal. {1} The department shall conduct a case related to a contractor's notice of infraction
pursuant to Title 2, chapter 4,
{2) The burden of proof is on the department to establish the commission of the infraction by a

preponderance of the evidence. The notice of infraction must be dismissed if the defendant establishes
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that, at the time the notice was issued, the defendant was registered by the department, was not
suspended, or was exempt from registration.

{3} The hearings officer shall dismiss the notice of infraction at any time upon written notification
from the department that the contractor named in the notice of infraction was registered, was not
suspended, or was exempt from registration at the time the notice of infraction was issued.

(4) After consideration of the evidence and argument, the hearings officer shall determine whether
the infraction was committed. If it has not been established that the infraction was committed, an order
dismissing the notice must be entered in the record of the proceedings. If it has been established that the
infraction was committed, the hearings officer shall issue findings of fact and conclusions of law in the
decision and order determining wheather the infraction was committed.

(5] An appeal from the hearings officer’'s determination or order must be to the district court.

NEW SECTION. Section 24. Infraction -- penalty. (1} A contractor found to have committed an

infraction under [section 38 15] must be assessed a penalty of $150 for each day for each infraction in
which the contractor conducted business without being registered, beginning with the date the notice of
infraction was served to the contractor or to the contractor’s agent.

(2) The hearngos-officer DEPARTMENT may waive, reduce, or suspend the penaity imposed for the
infraction only upon a showing of good cause that the penalty would be unduly burdensome to the
contractor.

(3) A penalty collected under this section must be deposited in the gereral-fund STATE SPECIAL

REVENUE ACCOUNT TO THE CREDIT OF THE DEPARTMENT FOR ADMINISTRATION AND ENFORCEMENT

OF [SECTIONS 1 THROUGH 25].
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NEW SECTION. Section 25. Rulemaking authority. The department may adopt rutes to implement

[sections 1 through 28 25].

Section 26. Section 37-71-211, MCA, is amended to read:

“37-71-211. Application for license -- contents. (1} To obtain a license under this chapter, the
applicant shall submit on suek forms as that the department shall-preseribe prescribes an appiication, under
oath, which-shat that must contain;

{a) proof of reqgistration under [sections 1 through 28 25];

{b) a statement of the appiicant’s experience and qualifications as a contractor;

{c) the value and character of contract work completed and for whom performed during b years
prior to the filing of sweh the application; and |

{d] a complete financial statement on sush the forms and disclbsing sueh the information as-shall
be that is required by the department.

{2) Sweh The application shad must also contain sweh any other information as that méy he
requested by the department under sueh the rules as—+way-be adopted by the department and whieh that
will assist the department in determining the applicant’s fitness to act in the capacity of a public contractor
as defined in this chapter.

(3) Sueh The application shalt must alsa contain a statement that the applicant desires the issuance
of a license under the terms of this chapter and shall must specify the field of contracting and the class of

license applied for."

Section 27. Section 39-3-703, MCA, is amended to read:
"39-3-703. Contractor to furnish bond fer-wages—and—fringe—benefits -- bond requirements --

deposit. {1) Any Except as provided in subsection (3), a contractor who contracts with another to do any

wark or perform any services for the other
ef-hired-employees; shall furnish a surety bond or other form of security to the other whish-shall that must
be:

{a) approved by the commissioner;

{b) in an amount equa

COMMISEIORer:
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() EQUAL TO THE CONTRACTOR'S AVERAGE MONTHLY PAYROLL, BASED ON 12
CONSECUTIVE MONTHS® PAYROLL, AS ESTIMATED BY THE COMMISSIONER; OR

(1} of $6,000 for a general contractor and $4,000 for a specialty contractor IF THE CONTRACTOR

IS A SOLE PROPRIETOR, AN INDEPENDENT CONTRACTOR, A CORPORATE OFFICER, OR A MANAGER

OR MEMBER OF A LIMITED LIABILITY COMPANY;

{c) in the name of the state of Montana;
{d) for the purpose of insuring:

(i} the wages and fringe benefits of all workers employed by the contractor for the contracted

work;

{ii) all taxes and contributi.ons due to the state;

{iii) payment to persons furnishing labor or material and renting or supplying equipment to the
contractor;

{e} filed with the commissioner within 1 week of the making of the contract or the commencement

of work therednder under the contract, whichever comes first.

(2} Only one bond shall-be is required on any contractor for each year, and when the bond is filed
with and approved by the commissioner, the commissioner shall certify to any person contracting with a
contractor that the bond is in full force and effect.

(3} In lieu of the surety bond required by subsection (1), the contractor may file with the

department a deposit consisting of cash aor other security acceptable to the department.

(4) A change in the name of a business or a change in the type of business may not impair a bond

for the purposes of this section as long as one of the original applicants for the bond maintains partial

ownership in the business covered by the bond."

Section 28. Section 39-3-705, MCA, is amended to read:
"39-3-705. Suitonbond. (1) Any employoe-employed-byaosentrasterperson, firm, or corporaiion

having a claim against the contractor for_any of the items referred to in 39-3-703 may bring an action on

the surety bond in-his-ewr-pame—teruRpaid-wages—and-fringe-benefits in the district court in_the county

in which the work was performed or in_any county that has jurisdiction over the contractor.
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{2) The surety issuing the bond must be named as_a party to any suit upon the bond. Action upon

the bond or deposit must bhe commencad by filing the summans and complaint with the clerk of the

appropriate district court within 1 year from the date of expiration of the certificate of registration that was

in force at the time the claimed labor was performed and benefits accrued, the taxes and contribution owing

the state became due, the materials and equipment were furnished, or the claimed contract work was

completed. Service of process in an action against the contractor, the contractor’s bond, or the deposit

must be exclusively by service upon the department. Three copies of the summens and complaint and a

fee of $10 for handling costs must be served by certified mail upon the department at the time suit is

started. The $10 fee must be deposited in the state special revenue fund to the credit of the department.

The department shall maintain a record, available for public inspection, of all suits served. Service is not

complete until the department receives the $10 fee and three copies of the summons and complaint. The

service constitutes service on the registrant and the surety for suit upon the bond or deposit. The

department shall transmit the summons and complaint or a copy of the summmons_and complaint to the

reqistrant listed in the application and to the surety within 48 hours after it has been received.

(3) The surety is not liable in an aggregate amount in excess of the amount named in the bond or

for any penalty assessed pursuant to [sections 1 through 28 25]. The liability for the surety may not

accumulate when the bond has been renewed, continued, reinstated, reissued, or otherwise extended. The

surety may, upon nhotice to the department and the parties, tender to the clerk of the court that has

jurisdiction over the claim an amount equal to the claims under the bond or the amount of the bond less

any judgments, if any, previously satisfied from the bond and exonerate the bond to the extent of the

tender. However, if the actions commenced and pending at any ane time exceed the amount of the bond

then unimpaired, claims must be satisfied from the bond in the following order:

{(a}) labor, including employee benefits;

{e}(B) materials and equipment;

C) taxes and contributions due to the state; and

{eH(D) any court costs, interest, and attorney fees that a plaintiff may be entitled to recover.

{4} If a final judgment impairs the liability of the surety to the extent that the bond is no longer in

effect in the full amount required in 39-3-703, the department shall suspend the registration of the

contractor_until the bond liability has been furnished in the required amount, unimpaired by unsatisfied

-18 - , SB 354
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judgment claims. |f the bond becomes fully impaired, a new bond must be furnished in the amount

prescribed by 39-3-703.

(b} A person who filed and served a summons and compiaint as required by this section and who

has an unsatisfied final judgment against the registrant for any items referred to in 39-3-703 may execute

upon the security held by the department by serving a certified copy of the unsatisfied final judgment within

1 year of the date of the entry of the judgment. Upon the receipt of service of the certified copy, the

department shall pay or order to be paid from the deposit, through the district court that rendered the

judgment, a payment toward the unsatisfied judgment. The priority of payment by the department must

he the order of receipt by the department, but the department has no liability for payment in excess of the

amount of the deposit."

SECTION 29. SECTION 39-71-120, MCA, IS AMENDED TO READ:

"39-71-120. Independent contractor defined. {1} An "independent contractor” is one who renders
service in the course of an occupation and:

(a} has been and will continue to be free from control or direction over the performance of the
services, both under bis the contract and in fact; ard

{b) is engaged in an independently established trade, occupation, profession, or business; and

{c) has received an exemption granted under 39-71-401(3).

{2) Anindividual performing services for remuneration is considered to be an employee under this

chapter unless the requirements of subsection (1) are met.”

NEW SECTION. Section 30. Repealer. Section 39-3-704, MCA, is repealed.

NEW SECTION. Section 31. Codification instruction. [Sections 1 through 28 25] are intended

to be codified as an integrat part of Title 39, and the provisions of Title 39 apply to [sections 1 through 28

25].

NEW SECTION. Section 32. Severability. If a part of [this act] is invalid, all valid parts that are

severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its

applications, the part remains in effect in all valid applications that are severable from the invalid

-19 - SB 354
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HOUSE STANDING COMMITTEE REPORT

March 22, 1995
Page 1 of 5

Mr. Speaker: We, the committee on Business and Labor report that Senate Bill 354 (third

reading copy -- blue) be concurred in as amended.

Signed:
imon, Chair

And, that such amendments read: Carried by: Rep. Simon

1. Title, line 5.

Following: "REGISTRATION;"

Insert: "PROVIDING THAT A PERCENTAGE OF THE FEES BE USED FOR AN
EDUCATION PROGRAM; "

2. Title, line 10.
Following: "39-3-705,"
Insert: "39-3-706,"

3. Page 5, line 3.
Fcllowing: "Fees"
Insert: "-- education program"

4. Page 5, line 9.
Strike: "$70"
Insert: "$80"

5. Page 5, line 12.

Insert: "(5) The department shall establish, cooperatively with
representatives of the building industry, an industry and
consumer information program, funded with 15% cf the fees,
to educate the building industry about the registration
program and to educate the public regarding the hiring of

A 04
Committee Vote; HOUSE
Yes J/, No _ac 6607595C . Hdh



March 22, 1995
Page 2 of 5

building contractors.

(6) The fee for a joint application for a certificate of
registration and an independent contractor exemption may not
exceed the fee charged for a certificate of registraticn."

6. Page 5, lines 19 and 23.
Strike: "substantial"

7. Page 5, line 28.
Strike: "PERSON"
Insert: "contractor"
Following: "QF"
Strike: "A"

Insert: "another"

8. Page 5, line 29.

Following: "COVERAGE"

Insert: "for the other contractor or for any employee of the
other contractor" '

Strike: "PERSON"

Insert: "contractor"

9. Page 5, line 30. .
Following: "THAT THE"
Insert: "other"
Strike: "PERSON"
Insert: "contractor"

10. Page 7, line 12.
Following: " (15)"
Insert: "to a contract security company, licensed under Title 37,

‘chapter 60, operating within the scope of the license; or
(16) n

11. Page 7, line 19.
Strike: "All" '
Insert: "Except for telephone books, all"

12. Page 7, lines 22 and 23.

660759SC.Hdh
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Following: "section of" on line 22

Strike: remainder of line 22 through "other" on line 23
Following: "directories" on line 23

Insert: ", excluding telephone bocks,"

13. Page 10, line 5.-
Strike: "and whether a contractor is bonded"

14. Page 11, lines 1 and 2.

Following: "investigations --" on line 1

Strike: the remainder of line 1 through "injunctions" on line 2
Insert: "citations"

15. Page 12, lines 4 and 5.
Following: "shall" on line 4
Strike: the remainder of line 4 through "to" on line 5

16. Page 13, line 9.

Strike: "-- appeal"
Following: "determination --"
Strike: "failure"

Insert: "appeal -- duty"

17. Page 16, line 24.
Strike: "another" '
Insert: "any person or entity"

18. Page 16, line 25.
Strike: "other"
Insert: "person or entity"

19. Page 16, line 26.
Strike: "to the other"

20. Page 17, lines 1 through 5.

Strike: lines 1 through 5 in their entirety

Insert: "(i) of $6,000 for a general contractor or $4,000 for a
specialty contractor if the contractor is a sole proprietor,
an independent contractor, or a corporate officer working as
an individual without employees; or

6607595C.Hdh
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(ii) equal to a contractor’s average monthly employee
payroll, based on 12 consecutive months’ payroll, as
estimated by the commissioner. However, the amount may not
be less than $6,000 for a general contractor or $4,000 for a
specialty contractor and may not exceed $25,000 for any
contractor."

21. Page 17, line 7.
Strike: "insuring"
Insert: "guaranteeing"

22. Page 17, lines 11 and 12.
Following: "labor" on line 11
Strike: the remainder of line 11 through "gontractor" on line 12

23. Fage 18, line 5.
Following: "due, "
Strike: "the" through "furnished, "

24. Page 18, line 13.
Strike: "transmit"
Insert: "mail"

25. Page 18, line 14.
Following: "xegistrant™"
Insert: "at the address"
Following: "the"

Insert: "registrant'’s"

26. Page 18, line 25.
Strike: line 25 in its entirety
Renumber: subsequent subsecticns

27. Page 19, line 11.
Insert: "
Section 29%. Section 39-3-706, MCA, is amended to read:
"39-3-706. Liability of persen contractor contracting with
another contractor fer—%&t&&re—%e—require—bend Any—persen A
contractor contracting with & ancther contractor who fails to
require the gther contractor to
for—4n39-3-363(3+ be registered pursuant to [sectiong 1 through
25] is liable to the employees of £kat the other contractor for

6607595C . Hdh
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their wages and fringe benefits on that particular job.""
Renumber: subsequent sections .

~-END-
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SENATE BILL NQ. 354
INTRODUCED BY FORRESTER, SIMON, HARP, QUILICI, GALVIN, KEATING

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR CONTRACTOR REGISTRATION; PROVIDING
FOR FEES TO FUND THE ADMINISTRATION AND ENFORCEMENT OF THE REGISTRATION; PROVIDING
THAT A PERCENTAGE OF THE FEES BE USED FOR AN EDUCATION PROGRAM: SETTING REQUIREMENTS

FORREGISTRATION; REQUIRING SURETY BONDS; PROVIDING EXEMPTIONS,; PROVIDINGRESTRICTIONS
ON ADVERTISING; PROVIDING FOR ADMINISTRATIVE HEARINGS; PROVIDING FOR VIOLATIONS AND
PENALTIES; GRANTING RULEMAKING AUTHORITY TO THE DEPARTMENT OF LABOR AND INDUSTRY;
REQUIRING INDEPENDENT CONTRACTORS TO OBTAIN AN EXEMPTION; AMENDING SECTIONS

37-71-211, 39-3-703, AND 39-3-705, 39-3-706, AND 39-71-120, MCA; AND REPEALING SECTION

39-3-704, MCA."

STATEMENT OF INTENT

A statement of intent is required for this bili because the bill gives the department of labor and
industry authority to adopt administrative rules. Itis the intent of the legislature that the department adopt
rules to impiement a seif-funding registration program for contractors to ensure that:

{1} contractors are in compliance with the laws governing workers’ compensation coverage,
unemployment insurance coverage, and other state laws;

{2} —the-consumers-of-ceRstruction-services—are-pretested: and

+33(2) all persons in the construction business are operating on a "level playing field" with regard

to compliance with state laws.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Purpose. It is the purpose of [sections 1 through 28 25} to:

{2} ensure that all contractors are competing fairly and in compliance with state laws.

-1- SB 354
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NEW SECTION. Section 2. Definitions. As used in [sections 1 through 28 25], the following

definitions apply:

{1} "Contractor” means a person, firm, or corporation that:

{(a) in the pursuit of an independent business, offers to undertake, undertakes, or submits a bid to
construct, alter, repair, add to, subtract from, improve, move, wreck, or demolish for another a building,
highway, road, railroad, exéavation, or other structure, project, development, or improvement attached to
real estate, including the instaltation of carpeting or other floor covering, the erection of scaffolding or other
structures or works, or the instatiation or repair of roofing or siding; or

(b} inorder to do work simitar to that described in subsection (1)(a) upon the contractor’s property,
employs members of more than one trade on a single job or under a single building permit, except as
otherwise provided.

{2) "Department” means the department of labor and industry.

- {3) {a} "General contractor” means a contractor whose business operations require the use of more
than two unrelated building trades or crafts that the contractor intends to supervise or perform in whole

or in part.

{4) "Specialty contractor” means a contractor whose operations do not fall within the definition

of general contractor.
{b) "Verification” means the receipt and duplication by a political subdivision of a contractor

registration card that is current on its face.

NEW SECTION. Section 3. Registration required -- prohibited acts -- criminal penalty. {1) On or
before July 1, 1996, each contractor shall register with the department.

(2} It is a misdemeanor far a contractor to:

{a) advertise, offer to perform work, submit a bid, or perform work as a contractor:

{i} without being registered as required by [sections 1 through 28 25]; or

{ii) when the contractor’s registration is suspended;

{b) use a false or expired registration number in purchasing or offering to purchase an

advertisement for which a contractor registration number is required; or

- -2 - SB 354
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(c} transfer a valid registration to an unregistered contractor to work under a registration issued
to another contractor.

(3) A THE DEPARTMENT MAY CAUSE THE CRIMINAL PROCEEDINGS FOR A misdemeanor action

under [sections 1 through 28 25] must-beprosecuted TO BE INITIATED FOR PROSECUTION IN THE

LOWEST COURT OF CONCURRENT JURISDICTION in the county where the infraction occurs.

NEW SECTION. Section 4. Application for registration -- grounds for denial. {1) An applicant for
registration as a contractor shall submit an application under oath on a form to be provided by the
department that must include the following information:

(a) the applicant’s social security number;

{b) proof of COMPLIANCE WITH workers’ compensation eeverage LAWS;

{c} proot of COMPLIANCE WITH unemployment insurance LAWS:

{d) the [.R.S. employer identification number, if any;

{e) the type of contracting activity, such as general or specialty, and, if applicable, the type of
specialty; and

{f} the name and address of:

(i} each partner if the applicant is a firm or partnership;

(ii} the owner if the applicant is an individual proprietorship; ef

(iii) the corporate officers and statutery REGISTERED agent-any; if the applicant is a corporation;

(V) THEMANAGER OF A MANAGER-MANAGED LIMITED LIABILITY COMPANY ORTHE MEMBERS

OF A MEMBER-MANAGED LIMITED UIABILITY COMPANY AND THE REGISTERED AGENT IF THE

APPLICANT IS A LIMITED LIABILITY COMPANY.

(2) The information contained in the application is a matter of public record and is open to public
inspection.

(3) The department may verify the workers’ compensation coverage information provided by the
applicant in subsection (1)(b), including but not limited to information regarding the coverage of an
individual employee of the applicant. If coverage is provided under the laws of another state, the
department may notify the other state that the applicant is employing employees in Montana.

(4) Registration must be denied if:

Z\'\ -3 - SB 354
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{a) the applicant has been previously registered as a sole proprietor, partnership, LIMITED LIABILITY

COMPANY, or corporation and was a principal or officer of the corporation; and

(b} the applicant has an unsatisfied final judgment in an action based on Title 38, chapter 3, part

7, that was incurred during a previous registration under [sections 1 through 28 25].

NEW SECTION. Section 5. Bond or other security required. Each applicant shall, at the time of
registration or reregistration, file with the department a surety bond or other security as provided in Title

39, chapter 3, part 7.

NEW SECTION. Section 6. Certificate of registration -- issuance -- duration -- renewal --
suspension. (1) The department shall issue to the applicant a certificate of registration upon compliance
with the registration requirements of [sections 1 through 28 25].

{2) If the department approves an application, it shall issue a certificate of registration to the

applicant. The department shall place the expiration date on the certificate. Fhe EXCEPT AS PROVIDED

IN SUBSECTION (3}, THE certificate is valid untit the earliest date of:

(a) 1 year;
{b) the date the bond expires; or

{c) the date the WORKERS' COMPENSATION OR UNEMPLOYMENT insurance expires OR ANY

APPLICABLE EXEMPTION TERMINATES.

{3) THE CERTIFICATE ISSUED UNDER THIS SECTION TO AN INDEPENDENT CONTRACTOR IS

INVALID ON THE DATE THE CONTRACTOR HIRES EMPLOYEES UNLESS THE CONTRACTOR PROVIDES

PROQOF TO THE DEPARTMENT OF WORKERS' COMPENSATION COVERAGE FOR THOSE EMPLOYEES,

{+3}+4) A contractor may supply a short-term bond or insurance policy to bring its registration period
to the full 1 year. ‘

445} If a contractor’s surety bond or other security has an unsatisfied judgment against it or it
is canceled, the contractor’s registration is automatically suspended on the effective date of the impairment

or cancellation. The department shall give notice of the suspension to the contractor.

NEW SECTION. Section 7. When partnership or joint venture considered registered. A partnership

or joint venture is considered registered under [sections 1 through 28 25] if one of the general partners or

/[\'\ ' -4 - SB 354
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venturers whose name under which the partnership or venture does business is registered.

NEW SECTION. Section 8. Fees-- EDUCATION PROGRAM. (1} The department shall charge fees

for:

{a} issuance, renewal, and reinstatement of certificates of registration; and

{b) changes of name, address, or business structure.

(2) The department shall set the fees by administrative rule. The fees shall cover the full cost of
issuing certificates, filing papers and notices, and administering and enforcing [sections 1 through 28 25].
The costs include reproduction, travel, per diem, and administrative and legal support costs.

(3) The fees charged in subsection {1)}{(a) may not exceed $60 $70 $80.

(4) The fees coltected under this section must be deposited in the state special revenue account
to the credit of the department for the adminis:-ation and enforcement of [sections 1 through 28 25].

(5) THE DEPARTMENT SHALL ESTABLISH, COOPERATIVELY WITH REPRESENTATIVES OF THE

BUILDING INDUSTRY, AN INDUSTRY AND CONSUMER INFORMATION PROGRAM, FUNDED WITH 15%

OF THE FEES, TQ EDUCATE THE BUILDING INDUSTRY ABOUT THE REGISTRATION PROGRAM AND TO

EDUCATE THE PUBLIC REGARDING THE HIRING OF BUILDING CONTRACTORS.

(6] THE FEE FOR A JOINT APPLICATION FOR A CERTIFICATE OF REGISTRATION AND AN

INDEPENDENT CONTRACTOR EXEMPTION MAY NOT EXCEED THE FEE CHARGED FOR A CERTIFICATE

OF REGISTRATION.

NEW SECTION. Section 9. Registration prerequisite to suit QR LIEN CLAIM -- LIMITING LIABILITY.

{1) A person engaged in the business or acting in the capacity of a contractor may not bring or maintain
an action in any court of this state for the coilection of compensation for the performance of any work or
for breach of contract for which registration is required under [sections 1 through 28 25] without alleging
and proving that the contractor was a registered contractor and held a current and valid certificate of
registration at the time the contractor entered the contract for the performance of work.

{2} For the purposes of this section, the court may not find a contractor in substantial compliance
with the registration requirements of [sections 1 through 28 25] unless:

{a) the department has on file the information required by [section 4]; and

(b} the contractor has a current bond or other security as required by [section 5].

-5- SB 364
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(3) In determining whether a contractor is in substantial compliance with the registration
requirements of [sections 1 through 28 25], the court shall consider the length of time during which the
contractor did not hold a valid certificate of registration.

(4] A CONTRACTOR MAY NOT BRING OR MAINTAIN A LIEN CLAIM UNDERTITLE 71, CHAPTER

3. PART 5, UNLESS THE CONTRACTOR IS REGISTERED AT THE TIME OF ENTERING INTO A CONTRACT.

(5] A PERSGNCONTRACTORENGAGING THE SERVICES OF A ANOTHER CONTRACTOR IS NOT

LIABLE AS AN EMPLOYER FOR WORKERS' COMPENSATION AND UNEMPLOYMENT INSURANCE

COVERAGE FOR THE OTHER CONTRACTOR OR FOR ANY EMPLOYEE OF THE OTHER CONTRACTOR IF

THE PERSON CONTRACTOR VERIFIES WITH THE DEPARTMENT THAT THE OTHER CONTRACTOR WITH

WHOM THE PERSON CONTRACTOR IS CONTRACTING FOR SERVICES IS REGISTERED AS PROVIDED

UNDER [SECTIONS 1 THROUGH 251.

NEW SECTION. Section 10. Exemptions. [Sections 1 through 28 25] do not apply:

(1) to an authorized representative of the United States government, the state of Montana, or any
incorporated municipality, county, alternative form of local government, irrigation district, reclamation
district, or other municipal or political corporation or subdivision of this state;

(2) to an officer of a court acting within the scope of office;

{3) to a public utility operating under the regulations of the public service commission in
construction, maintenance, or development work incidental to its own business;

(4} to the repair or operation incidental to the discovery or production of oil or gas ar incidental to
the drilling, testing, abandoning, or other operation of an oil or gas well or a surface or underground mine
or mineral deposit when performed by an owner or lessee;

{b} to the sale or installation of finished products, materials, or articles of merchandise that are not
actually fabricated into and do not become a permanent fixed part of a structure;

{6) to the construction, alteration, improvement, or repair carried on within the limits and
boundaries of a site or reservation under the legal jurisdiction of the federal government;

{7) to aperson who only furnished materials, supplies, or equipment without fabricating them into
or consuming them in the performance of the work of the contractor;

{8) to work or operation on one undertaking or project considered of a casual, minor, or

inconsequential nature, by one or more contracts, the aggregate contract price of which, for labar and
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materials and all other items, is less than $500. The exemption prescribed in this subsection does not apply
when the work or construction is only a part of a larger or major operation, whether undertaken by the
same ar different contractor, or in which a division of the operation is made into contracts of amounts of
less than $500 for the purpose of evasion of [sections 1 through 28 25] or otherwise. The exemption
prescribed in this subsection does not apply to a person who advertises or puts out any sign or card or
other device that might indicate to the public that the person is a contractor or is qualified to engage in the
business of a contractor.

(9) except when work is performed by a registered contractor, to a construction or operation
incidental to the construction or repair:

{a) of irrigation and drainage ditches of an irrigation district or reclamation district;

{b) of a farming, dairying, agriculture, viticutture, horticulture, or stock or poultry operation; or

{c) related to clearing or other work upon land in rural districts for fire prevention purposes;

(10) to an owner who contracts for a project with a registered contractor;

(11) to a person working on the person’s property, whether occupied by the person or not, and a
person working on the person’s residence, whether owned by the person or not, but this exemption does
not apply to a person otherwise covered by [sections 1 through 28 25] who constructs an improvement
on the person’s property with the intention and for the purpose of selling the improved property;

{12} to owners of commercial properties who use their own employees 10 do maintenance, repair,
and alteration work in ar upon their own properties;

{13} to alicensed architect or civil or professional engineer acting solely in a professional capacity;

{14} to an electrician or plumber, licensed in Montana, operating within the scope of the license;

{15) TO_A CONTRACT SECURITY COMPANY, LICENSED UNDER TITLE 37, CHAPTER 60,

OPERATING WITHIN THE SCOPE QF THE LICENSE; OR

(16) to a person who engages in the activities regulated as an employee of a registered contractor

with wages as the sole compensation or as an employee with wages as the sole compensation.

NEW SECTION. Section 11. Business practices -- advertising -- penalty. {1} Except as provided
in {section 7], a person who has registered under one name as pravided in [sections 1 through 28 25] may
not engage in the business or act in the capacity of a contractor under any other name unless that name

also is registered under [sections 1 through 28 25].
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(2) AHEXCEPTFORTELEPHONE BOOKS, ALt advertising, contracts, correspondence, cards, signs,

posters, papers, and documents that show a contractor’s name or address must show the contractor’s
name and address as registered under [sections 1 through 28 25].

(3} (a) The alphabetized listing of contractors appearing in the advertising section of telephene
boeksorether directories, EXCLUDING TELEPHONE BOQOKS, and all advertising must show the contractor’s

current registration number. However, signs on motor vehicles and on-premises signs do not constitute
advertising under this section.

{b} All materials used to directly solicit business from retail customers who are not businesses must
show a contractor’s current registration number. A contractor may not use a false or expired registration
number in purchasing or offering to purchase an advertisement. Advertising by radio or television is not
subject to this subsection.

{4) A contractor may not advertise that the contractor is bonded because of the bond required to
be filed provided in [section 5].

(5} A contractor may not falsify a registration number and use it in connection with a sélicitation
or idéntification as a contractor. Anindividual contractor, partner, associate, agent, salesperson, sclicitor,
officer, or employee of a contractor shail use a true name and address at all times while engaged in the
business or capacity of a contractor or in activities related to a contractor.

{6) (a) The finding of a violation of this section by the department at a hearing held in accardance
with the Montana Administrative Procedure Act subjects the person who commits the viclation to a penalty

of not mare than $5,000, as determined by the department. THE REQUIRED HEARING MAY BE HELD BY

TELEPHONE OR BY VIDEOCONFERENCE. A penalty collected under this section must be deposited in the

gorora—fond STATE SPECIAL REVENUE ACCOUNT TO THE CREDIT OF THE DEPARTMENT FOR
ADMINISTRATION AND ENFORCEMENT OF [SECTIONS 1 THROUGH 25].

{b} Penalties under this section do not apply to a violation that is determined to be an inadvertent

error.

NEW SECTION. Section 12. Unlawful advertising -- liability -- citations. {1) When determining

a violation under [section 111, the person who purchased or offerad to purchase the advertising must be

held responsible.

(2) If the department, upon investigation, has probable cause to believe that a person holding a
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registration, an applicant for registration, or an unregistered person acting in the capacity of a contractor
who is not otherwise exempted from [sections 1 through 28 25] has violated [section 11] by unlawfully
advertising for work covered by [sections 1 through 28 25] in an alphabetical or classified directory, the
department may issue a citation containing an order of correction. The order must require the violator to
cease the unlawful advertising.

(3) If the person to whom a citation is issued under subsection (2) notifies the department in
writing that the person contests the citation, the department shall offer an opportunity for an adjudicative

proceeding under the Montana Administrative Procedure Act within 30 days after receiving the notification.

-9- SB 354
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NEW SECTICON. Section 13. Department to compile and update list of registered contractors --

availability -- fee. (1) The department shalt compile a list of ail contractors registered under [sections 1
through 28 251 and update the list at least bimonthiy. The list is public information and must be available
to the public upon request for a reasonable fee.

(2) The department shall inform a person, firm, or corporation whether a contractor is registered
and-whether-a-contractoris-bended. The department shall provide the information without charge, except

for a reasonable fee for any copies made.

NEW SECTION. Section 14. Provisions exclusive -- certain local authority not limited or abridged.
The provisions of [sections 1 through 28 25] relating to the registration or licensing of a person, firm, or
corporation, including the requirement of a bond with the state of Montana named as obligee and the
callection of a fee, are exclusive. A political subdivision of the state may not require or issue any
registrations, licenses, or bonds for the same or a similar purpose. However, this section does not limit ar
abridge the authority of a local government to levy and collect a general and nondiscriminatory license fee
levied upon ali businesses. This section does not limit the authority of a local government with respect to

contractars not required to be registered under [sections 1 through 28 26].

NEW SECTION. Section 15. Violation -- infraction. (1) Itis a violation of [sections 1 through 28

/\\ -10- SB 354
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251 and an infraction for any contractor to:

{a) advertise, offer to perform work,‘submit a bid, or perform work as a contractor without being
registered as required by [sections 1 through 28 25];

(b} advertise, offer to perform work, submit a bid, or perfarm work as a contractor when the
contractor’s registration is suspended; or

{c} transfer a valid registration to an unregistered contractor or allow an unregistered contractor
to work under a registration issued to another contractor.

{2) Each day that a contractor works without being registered as required by [sections 1 through
28 25|, works while the contractor’s registration is suspended, or works under a registration issued to
another contractor is a separate infraction. Each worksite at which a contractor works without being
registere_d as reguired by [sections 1 through 28 25], works while the contractor’s 'registration is

suspended, or works under a registration issued to another contractor is a separate infraction.

NEW SECTION. Section 16. Violations -- investigations -- ewdenee—-——reskammg——efdef-s——
injunstions CITATIONS. (1) The department shail appoint compliance inspectors to investigate alieged or

apparent violations of [sections 1 through 28 25]. An authorized compliance inspector, upon presentation
of appropriate credentials, may inspect and investigate worksites at which a contractor had bid or is
presently working to determine whether the contractor is registered in accordance with {sections 1 through
28 25] or rules adopted under [section 28 25] or whether there is a violation of [section 48 15]. Upon
request of the compliance inspector, a contractor or an employée of the contractor shall provide information
identifying the contractor.

{2) If the employee of an unregistered contractor is cited by a compliance inspector, that employee
is cited as the agent of the unregistered contractor, and issuance of the citation to the employee is notice
to the contractor that the contractor is in violation of [sections 1 through 28 25]. An employee who is
cited by a compliance inspector is not liable for any of the alleged violations contained in the citation uniess

the employee is also the contractor.

NEW SECTION. Section 17. Failure to provide information to identifying contractor --

misdemeanor. Willful refusal to provide information identifying a contractor as required by [section +Z 16]

is a misdemeanor.
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NEW SECTION. Section 18. Restraining orders -- injunctions. {1} !f the authorized compliance

inspector, upon investigation or inspection, reasonably believes that a contractor has failed to register in
accordance with [sections 1 through 28 25] or the rules adopted under [section 28 25], the department
shal MAY isste an order immediately restraining further construction work at the worksite by the
contractor. The order shall describe the specific violation that necessitated the issuance of the restraining
order. The contractor or representative to whom the restraining order is directed may request a hearing
10 be conducted pursuant to the Montana Administrative Procedure Act. A request for hearing may not
stay the effect of the restraining order.

{2) In addition to and after having invoked the powers of restraint vested in the departmeht as
provided in subsection (1), the department, through the attorney general, may petition the district court to
enjoin any activity in violation of [sections 1 threugh 28 25]. A prima facie case for issuance of an
injunction must be established by affidavits and supporting doecumentation that a restraining order was
served upon the contractor and that the contracter continued to work after service of the order. Upon the
filing of the petition, the district court has jurisdiction to grant injunctive or other appropriate relief, pending
the outcome of enforcement prbceedings under [sections 1 through 28 25], or to enforce restraining orders
issued by the department. If the contractor fails to comply with a court order, the department shall reguest
the-atterney-geperalto petition the district court for an order holding the contractor in contempt of court

and for any other appropriate relief.

NEW SECTION. Section 19. Notice of infraction -- service. The department may issue a notice
of infraction if the department reasonably believes that the contractor required to be registered by [sections
1 through 28 25] has failed to do so or has otherwise committed a violation under [section +8 15]. A
notice of infraction issued under this section may be personally served on the contractor named in the
notice by the department’s compliance inspectors or service may bé made by certified mail directed to the
contractor named in the notice of infraction. If the contractor named in the notice of infraction is a firm
or corporation, the notice may be personally served on any employee of the firm or corporation. If a notice
of infraction is personally served upon an employee of a firm or corporation, the department shall send a

copy of the notice by certified mail within 4 days of service to the contractor if the department is able to

obtain the contractor’'s address.
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NEW SECTION. Section 20. Notice of infraction -- form. The form of the notice of the infraction
issued under [sections 1 through 28 25] must include a statement:

{1) that the notice represents a determination that the infraction has been committed by the
contractor named in the notice and that the determination is final unless contested as provided in [sections
1 through 28 25];

(2) that the infraction is a civil offense;

{3) of the specific violation that necessitated the issuance of the notice of infraction;

{4} of penalty involved if the infraction is established;

{5) of the options provided in [sections 1 through 28 25] for responding to the notice and the
procedures necessary to exercise these options;

{6) that at a hearing to contest the notice of infraction, the state has the burden of proving, by a

- preponderance of the evidence, that the infraction was committed and that the contractor may subpoena

witnesses, including the compliance inspector who issued and served the notice of infraction;

{7) signed by the persan who has been served with the notice of infraction that the contractor
promises to respond to the notice of infraction in one of the ways provided in [sections 1 through 28 25}];

(B) that refusal to sign the notice of infractio‘n as directed in subsection (7) is a misdemeanor and
may be punished by a fine, imprisonment in jail, or both; and

(3) that the contractor’s failure to respond to a notice of infraction as promised is a misdemeanor

and may be punished by a fine, imprisanment in jail, or both.

NEW SECTION. Section 21. Notice of infraction —appeal -- determination -- failure APPEAL --

£2H1) Unless contested, the notice of infraction represents a determination that the contractor to

whom the notice was issued committed the infraction.

{2) IF APARTY DESIRES TO CONTEST THE DETERMINATION, THE PARTY SHALL FILE A NOTICE

OF APPEAL WITH THE DEPARTMENT WITHIN 20 DAYS OF THE ISSUANCE OF THE NOTICE OF

INFRACTION. THE DEPARTMENT SHALL CONDUCT A HEARING IN ACCORDANCE WITH THE MONTANA
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ADMINISTRATIVE PROCEDURE ACT. THE DEPARTMENT MAY CONDUCT THE HEARING BY TELEPHONE

OR BY VIDEOCONFERENCE.

Q W ® N A~ W N

(3) A contractor who is issued a notice of infraction shall respond within 20 days of the date of
issuance of the naotice of infraction.

(4) If a contractor named in the notice does not elect to contest the notice of infraction, the
contractor shall pay to the department the amount of the penalty prescribed for the infraction. When
payment of the appropriate penalty is received by the department, the department shall make the
appropriate entry in its records.

(b} If a contractor named in the notice elects to contest the notice of infraction, the contractor shall

respond by filing an answer of protest with the department, specifying the grounds of protest.

NEW SECTION, Section 22. Notice of infraction -- failure to respond -- refusal to sign -- penalty.
(1) If a contractor issued a notice of infraction fails to respond within the prescribed response period, the

contractor is guilty of a misdemeanor and must-be-proseecuted THE DEPARTMENT MAY CAUSE THE

CRIMINAL PROCEEDINGS TO BE INITIATED AGAINST THE PERSON FOR PROSECUTION in the LOWEST

COURT OF CONCURRENT JURISDICTION IN THE county where the infraction occurred.

(2) After a final determination by the department that an infraction has been committed, a
contractor who fails to pay a penalty within 30 days, unless waived, reduced, or suspended pursuant to
[section 26 24], and who fails to file an appeal pursuant to {section 26 23] is guilty of a misdemeanor and

must-bepresesuted THE DEPARTMENT MAY CAUSE THE CRIMINAL PROCEEDINGS TO BE INITIATED

AGAINST THE PERSON FOR PROSECUTICN in the LOWEST COURT OF CONCURRENT JURISDICTION IN

THE county in which the infraction occurred.
{3) A contractor who fails to pay a penailty within 30 days after exhausting appellate remedies

pursuant to [section 26 23] is guilty of a misdemeanar and must-be-prosecuted THE DEPARTMENT MAY

CAUSE THE CRIMINAL PROCEEDINGS TO BE INITIATED AGAINST THE PERSQON FQR PROSECUTION in

the LOWEST COURT OF CONCURRENT JURISDICTION IN THE county where the infraction occurred.

{4} itis a misdemeanor for a persan who has been personally served with a notice of infraction to
refuse to sign a written promise to respond to the notice.
{6) Itis a misdemeanor for a contractor who has been personally served with a notice of infraction

to willfully violate the written promise to respond to a notice of infraction as provided in [sections 1 through
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28 251, regardless of the ultimate disposition of the infraction.

NEW SECTION. Section 23. Infraction -- administrative hearing -- procedure -- burden of proof --

order -- appeal. (1) The department shall conduct a case related to a contractor’s notice of infraction
pursuant to Title 2, chapter 4.

(2) The burden of proof is on the department to establish the commission of the infraction by a
preponderance of the evidence., The notice of infraction must be dismissed if the defendant establishes
that, at the time the notice was issued, the defendant was registered by the department, was not
suspended, or was exempt from registration.

{3} The hearings officer shall dismiss the notice of infraction at any time upon written natification
from the department that the contractor named in the notice of infraction was registered, was not
suspended, or was exempt from registration at the time the notice of infraction was issued.

(4} After consideration of the evidence and argument, the hearings officer shall determine whether
the infraction was committed. If it has not been established that the infraction was committed, an order
dismissing the notice must be entered in the record of the proceedings. If it has been established that the
infraction was committed, the hearings officer shall issue findings of fact and conclusions of law in the
decision and order determining whether the infraction was committed.

() An appeal from the hearings officer’s determination or order must be to the district court.

NEW SECTION. Section 24. Infraction -- penalty. (1) A contractor found to have committed an
infraction under [section 8 15] must be assessed a penalty of $150 for each day for each infraction in
which the contractor conducted business without being registered, beginning with the date the notice of
infraction was served to the contractor or to the contractor’s agent.

(2) The hearings-oHicer DEPARTMENT may waive, reduce, or suspend the penalty imposed for the

infraction only upon a showing of good cause that the penalty would be unduly burdensome to the
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contractor.

(3} A penalty collected under this section must be deposited in the gereral-fund STATE SPECIAL

REVENUE ACCOUNT TO THE CREDIT OF THE DEPARTMENT FORADMINISTRATION AND ENFORCEMENT

OF [SECTIONS 1 THROUGH 25].

NEW SECTION. Section 25. Rulemaking authority. The department may adoptrules to implement

[sections 1 through 28 25].

Section 26. Section 37-71-211, MCA, is amended to read:

"37-71-211. Application for license -- contents. (1) To ¢btain a license under this chapter, the
applicant shall submit on sueh forms as that the department shall-preseribe prescribes an application, under
oath, whish—shal that must contain;

(a) proof of registration under [sections 1 through 28 25];

(b} a statement of the applicant’s experience and qualifications as a contractor;

lc) the value and character of contract work completed and for whom performed during 5 years
prior to the filing of sueh the application; and

{d} a complete financial statement on sueh the forms and disclosing sueh the information as-sha
be that is required by the department.

{2) &deh The application shall must also contain sweh any other information as that may be
requested by the department under sueh the rules as—ay-be adopted by the department and whieh that
will assist the department in determining the applicant’s fitness to act in the capacity of a public contractor
as defined in this chapter.

{3] Sdeh The application shall must also contain a statement that the applicant desires the issuance

16 - SB 354
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of a license under the terms of this chapter and shall must specify the field of contracting and the class of

license applied for.”

Section 27. Section 39-3-703, MCA, is amended to read:

"39-3-703. Contractor to furnish bond fer—-wages—and—fringe-benefits -- bond requirements --
deposit. (1) Any Except as provided in subsection {3), a contractor who contracts with apether ANY

PERSON OR ENTITY to do any work or perform any services for the ether PERSON OR ENTITY —exeept

es+ shall furnish a surety bend or
other form of security te—the-ether whish-ghal that must be:

{a} approved by the commissioner;

{b) in an amount egua

() OF $6,000 FOR A GENERAL CONTRACTOR OR $4,000 FOR A SPECIALTY CONTRACTOR IF

THE CONTRACTOR (S A SOLE PROPRIETOR, AN INDEPENDENT CONTRACTOR, OR A CORPORATE

OFFICER WORKING AS AN INDIVIDUAL WITHOUT EMPLOYEES; OR

{1} EQUAL TO A CONTRACTOR'S AVERAGE MONTHLY EMPLOYEE PAYROLL, BASED QN 12
CONSECUTIVEMONTHS' PAYROLL, ASESTIMATED BY THE COMMISSIONER. HOWEVER, THE AMOUNT

MAY NOT BE LESS THAN $6,000 FOR A GENERAL CONTRACTOR OR %$4.000 FOR A SPECIALTY

CONTRACTOR AND MAY NOT EXCEED $25,000 FOR ANY CONTRACTOR.

{c} in the name of the state of Montana;

{d) for the purpose of irsuring GUARANTEEING:

(i} the wages and fringe benefits of all workers employed by the contractor for the contracted
work;

i) all taxes and contributions due to the state;

(iii) payment to persons furnishing labor e—materaland—rentihg-ar—sapplring-aguiprent—te—the
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{e) filed with the commissioner within 1 week of the making of the contract or the commencement

of work thereander under the contract, whichever comes first,

{2) Only one bond shal-be is required on any contractor for each year, and when the bond is filed
with and approved by the commissioner, the commissioner shall certify to any person contracting with a
contractor that the bond is in full farce and effect.

{3} In lieu of the surety bond required by subsection_ (1), the contractor may file with the

department a deposit consisting of cash or other_security acceptable 1o the department.

{4) A change in the name of a business or a change in the type of business may not impair_a bond

for the purposes of this section_as long as one of the original applicants for the bond maintains partial

ownership in the business covered by the bond.”

Section 28. Section 39-3-705, MCA, is amended to read:

"39-3-705. Suitonbond. {1] Any esapleyeeemployed-by-a-eentraster person, firm, or corporation

having a claim against the contractor for any of the items referred to in 39-3-703 may bring an action on

the surety bond -his—ewapameforunpaid-wagesand-frnge-benefits in the district court in the county

in which the work was performed or in any county that has jurisdiction over the contractor.

{2) The surety issuing the bond must be named as a party to any suit upon the bond. Action upon

the bond or deposit must be commenced by filing the summons and complaint with the clerk of the

appropriate district court within 1 vear from the date of expiration of the certificate of reqgistration that was

in force at the time the claimed labor was performed and benefits accrued, the taxes and contribution owing

the state became due, the—materials-and-equipment-werefurnished: or the claimed contract work was

completed. Service of process in an action against the contractor, the contractor’'s bond, or the deposit

must be exclusively by service upon the department. Three copies of the summons and complaint and a

fee of $10 for handling costs must be served by certified mail upon the department at the time suit is

started. The $10 fee must be deposited in the state special revenue fund to the credit of the department.

The department shall maintain a record, available for public inspection, of all suits served, Service is not

complete until the department receives the $10 fee and three copies of the summons and complaint. The

18- SB 354

Z\'\ (Montana Legisiative Councll



54th Legisiature SB0354.04

-

O W O N R WN

[ N T X I e e e T e T R T T
Q W 0 N O M B W N = O W N g, R W N -

service constitutes service on_the reqistrant and the surety for suit upon the bond or deposit. The

department shall #rarsmit MAIL the summons and complaint or a copy of the summons and complaint to

the registrant AT THE ADDRESS listed in the REGISTRANT'S application and to the surety within 48 hours

after it has been received.

(3) The surety is not liable in an aggregate amount in_excess of the amount named in the bond or

for any penalty assessed pursuant to [sections 1 through 28 25]. The liability for the surety may not

accumuilate when the bond has been renewed, continued, reinstated, reissued, or otherwise extended. The

surety may, upon _hotice to the department and the parties, tender to the clerk of the court that has

jurisdiction aver the claim_an amount equal to the ¢claims under the bond or the amount of the bond less

any judgments, if any, previously satisfied from the bond and exonerate the bond to the extent of the

tender. However, if the actions commenced and pending at any one time exceed the amount of the band

then unimpaired, claims must be satisfied from the bond in the following order:

{a) labor, including employee benefits:

{8HG}{B) taxes and contributions due to the state; and

{eHB}MC) any court costs, interest, and attorngy fees that a plaintiff may be entitled to recover.
(4] It a final judgment impairs the liability of the surety to the extent that the bond_is no longer in

effect in the full amount reguired in 39-3-703, the department shall suspend the reqgistration of the

contractor until the bond liability has been furnished in the required amount, unimpaired by unsatisfied

iudgment claims. I the bond becomes fully impaired, a new_bond must be furnished in the amount
prescribed by 39-3-703.

{b) A person whao filed and served a summons and compiaint as required by this section and who

has an unsatisfied final judament aqainst the registrant for any items referred to in 39-3-703 may execute

upon the security held by the department by serving a certified copy of the unsatisfied final judgment within

1 vear of the date of the entry of the judgment. Upon the receipt of service of the certified copy, the

department shall pay or order to be paid from the deposit, through the district court that randered the

udament, a payment toward the unsatisfied judgment. The priority of payment by the department must

be the order of receipt by the department, but the department has no liability for payment in excess of the

amount of the deposit."
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SECTION 29. SECTION 39-3-706, MCA, IS AMENDED TO READ:

"39-3-706. Liahility of persen contractor contracting with ancther contractor ferfailure-torequire

bond. Anry—perser A contractor contracting with & another contractor who fails to require the gther

contractor to aequire-the-suretybond-providedfor-in-38-3-703{H be reqgistered pursuant to [sections 1
through 25] is liable to the employees of that the other contractor for their wages and fringe benefits on

that particular job."

SECTION 30. SECTION 39-71-120, MCA, IS AMENDED TO READ:

"39-71-120. Independent contractor defined. (1) An "independent contractor” is one who renders
service in the course of an occupation and:

{a} has been and will continue to be free from control or direction over the performance of the
services, both under his the contract and in fact; ard

(b) is engaged in an independently established trade, occupation, profession, or business; and

{c} has received an exemption granted under 39-71-401(3).

(2} Anindividual performing services for remuneration is considered to be an employee under this

chapter unless the requirements of subsection {1} are met."
NEW SECTION. Section 31. Repealer. Section 39-3-704, MCA, is repealed.

NEW SECTION. Section 32, Codification instruction. {Sections 1 through 28 25] are intended to
be codified as an integral part of Title 39, and the provisions of Title 39 apply to [sections 1 through 28
25].

NEW SECTION. Section 33. Severability. If a part of [this act] is invalid, all valid parts that are
severable from the invalid part remain in effect. If a part of {this act] is invalid in one or more of its
applications, the part remains in effect in all valid applications that are severable from the invalid
applications,

-END-
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