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CARE PROVIDERS TO PROVIDE SUSPECTED VICTIMS WITH A NOTICE OF RIGHTS; PROVIDING FOR
TEMPORARY ORDERS OF PROTECTION, ORDERS OF PROTECTION, AND A PROCEDURE FOR 1SSUANCE
OF THOSE ORDERS; AND AMENDING SECTIONS 3-10-301,7-32-2227,27-19-201,27-19-316, 40-4-121,
40-4-123,40-4-124,40-4-217,40-4-219,45-5-206, 45-5-220,45-5-626,46-6-105, 46-6-311, 46-6-602,
46-9-302, AND 46-18-202, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 3-10-301, MCA, is amended to read:

"3-10-301. Civil jurisdiction. (1) Except as provided in subseetent2arnda 3-11-103 and in

subsection (2} of this section, the justices’ courts have jurisdiction:

{a) in actions arising on contract for the recovery of money only if the sum claimed does not
exceed $5,000, exclusive of court costs;

{b) in actions for damages not exceeding $5,000, exclusive of court costs, for taking, detaining,
or injuring personal property or for injury to real property when no issue is raised by the verified answer of
the defendant involving the title to or possession of the real property;

{c) in actions for damages not exceeding $5,000, exclusive of court casts, for injury to the person,
except that, in actions for false imprisonment, libel, slander, criminal conversation, seduction, malicious
prosecution, determination of paternity, and abduction, the justice of the peace does not have jurisdiction;

(d) tn actions to recover the possession of personal property if the value of the property does not
exceed $5,000;

(e) in actions for a fine, penalty, or forfeiture not exceeding $5,000, imposed by a statute or an

-1 -
Z\\(Montana Legisiative Council 33 Z /7£

INTRODUCED BILL



54th Legislature LC0265.01

AWM

[ IR = N o « IR BN o) BN & )|

i

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

ordinance of an incorporated city or town when no issue is raised by the answer involving the legality of
any tax, impost, assessment, toll, or municipai fine;

{f) in actions upon bonds or undertakings conditioned for the payment of monay when the sum
claimed does not exceed $5,000, though the penaity may exceed that sum;

(g} to take and enter judgment for the recovery of money on the confession of a defendant when
the amount confessed does not exceed $5,000, exclusive of court costs;

(h) to issue temporary restraining orders, as provided in 40-4-121&3}, and orders of protection, as

pravided in {sections 21 through 29].

(2) Justices’ courts do not have jurisdiction in civil actions that might result in a judgment against

the state for the payment of money.”

Section 2. Section 7-32-2227, MCA, is amended to read:

"7-32-2227. Inmate eligibility for participation. A person may be permitted to participate in a
county jail work program if ke the person:

{1} has been sentenced to the county jail for an offense and is not confined in the county jail upon
process in a civil action or prior to examination or triai;

{2) is not serving a sentence for homicide, robbery, sexual intercourse without consent, arson,

burglary, kidnapping, escape, assault, demestic—abuse partner or family member assault, incest, ar any

other offense in which violence is an element of the crime or for an offense during the course af which
bodily injury occurred;
(3} was not prohibited from participating in the county work program by the sentencing judge,

magistrate, or justice of the peace; or his by the judge’s, magistrate’s, or justice’s successor; and

{4} has applied to participate to the county sheriff and the sheriff, pursuant to written policy, has

approved the participation.”

Section 3. Section 27-19-201, MCA, is amended 1o read:

"27-19-201. When preliminary injunction may be granted. An injunction order may be granted in

the following cases:

{1} when it shal-appear appears that the applicant is entitled to the relief demanded and sueh the

relief or any part thereot of the relief consists in restraining the commission or continuance of the act
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complained of, either for a limited period or perpetually;

{2) when it shall-appear appears that the commission or continuance of some act during the
litigation would produce a great or irreparable injury to the applicant;

{3) when it shell-appear appears during the litigation that the adverse party Is doing or threatens
or is about to do or is procuring or suffering to be done some act in violation of the applicant’s rights,
respecting the subject of the action, and tending to render the judgment ineffectuat;

(4) when it appears that the adverse party, during the pendency of the action, threatens or is about

to remove or 1o dispose of his the adverse party’s property with intent to defraud the applicant, an

injunction order may be granted to restrain the removal or disposition;

(6) when it appears that the applicant has suffered-ermay—suHerphysiestabuse applied for an

order under the provisions of 40-4-121 or an order of protection under [sections 21 through 29]."

Section 4. Section 27-19-316, MCA, is amended to read:

"27-19-316. Contents and filing of restraining order granted without notice. Each temporary
restraining order granted without notice must:

(1) be endorsed with the date and hour of its issuance;

{2) be filed immediately in the clerk’s office and entered in the record;

(3) define the injury and state why sweh the injury ﬁs irreparable and why the order was granted
without notice; and

{4) except as provided in 40-4-121 or [sections 21 through 29], expire by its terms within sueh

the time after entry, not to exceed 10 days, as the court or judge fixes."”

Section 5. Section 40-4-121, MCA, is amended to read:

"40-4-121. Temporary order or temporary injunction. (1} In a proceeding for dissolution of
marriage or for legal separation or in a proceeding for disposition of praperty or for maintenance or support
following dissolution of the marriage by a court whieh that lacked personal jurisdiction over the absent
spouse, either party may move for temporary maintenance or temporary support of a child of the marriage
entitled to support. The motion must be accompanied by an affidavit setting forth the factual basis for the
motion and the amounts requested.

{2} As a part of a motion for temporary maintenance or support or by independent motion
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accompanied by affidavit, either party may request the court to issue a tempaorary injunction for any of the
following relief:

{a) restraining any person from transferring, encumbering, concealing, ar otherwise disposing of
any property, except in the usual course of business or for the necessities of life, and, if so restrained,
requiring the person to notify the moving party of any proposed extraordinary expenditures made after the
order is issued;

(b) enjoining a party from molesting or disturhing the peace of the other party or of any family
member or from stalking, as defined in 45-5-220;

{c) excluding a party from the family home or from the home of the other party upon a showing
that physical or emational harm would otherwise result;

{d) enjoining a party from removing a child from the jurisdiction of the court;

te) ordering a party to complete counseling, including alcohol or chemical dependency counseling
or treatment; ard

(f) providing other injunctive relief proper in the circumstances; and

(q) providing additional relief available under [sections 21 through 29].

(3} A person may seek the relief provided for in subsectian (2) without filing a petition under this

part for a dissolution of marriage or legal separation by filing a verified petition:

b} requesting relief under Title 27, chapter 19, part 3. Any temporary injunction entered under this

subsection must be for a fixed period of time, not to exceed 1 year, and may be modified as provided in

Title 27, chapter 19, part 4, and 40-4-208, as appropriate. PRersens—whoe—nay—fequestrotetunderthis

{4) The court may issue a temporary restraining order for a period not to exceed 20 days without
requiring notice to the other party only if it finds on the basis of the moving affidavit or other evidence that
irreparable injury will result to the moving party if no order is issued until the time for responding has

elapsed.
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{B} A response may be filed within 20 days after service of notice of motion or at the time specified
in the tempgerary restraining order. -

(8) At the time of the hearing, the court shall determine whether good cause exists for the

injunction to continue for 1 year.

Ho47) On the hasis of the showing made and in conformity with 40-4-203 and 40-4-204, the

court may issue a temporary injunction and an order for temporary maintenance or suppoeri in amounts and
on terms just and proper in the circumstance.

+1{8) A temporary order or injunction er-permanentihjuretion, entered pursuant to this section

or [sections 21 through 29]:

(al may be revoked or modified on a showing by affidavit of the facts necessary to revocation or
modification of a final decree under 40-4-208 ororderunderTitle-27—<chapter 19 -part3—as—approprate;
(b} terminates upon order of the court or when the petition is voluntarily dismissed; and

{¢c) when issued under this section, must conspicuously bear the following: "Violation of this order
is a criminal offense under 45-5-220 or 45-5-626."
+2{3) When the petitioner has fled the parties’ residence, notice of the petitioner’s new residence

must be withheld except by order of the court for good cause shown,

_ 5 -
f\ (Montana Legisiative council



54th Legislature *.£0265.01

[ TR~ TR « » JENNEN (s > BN &2 NN - 7% N NG B

N S o S L. Y e T = )
© W N ;A W N -

20
21
22
23
24
25
26
27
28
29
30

Section 6. Section 40-4-123, MCA, is amended to read:

"40-4-123. Jurisdiction and venue. (1) District courts, municipal courts, justices’ courts, and city
courts have concurrent jurisdiction to hear and issue orders under 40-4-12143},

(2} The municipal judge, justice of the peace, or city court judge shall on motion suspend all further
proceedings in the action and certify the pleading and any orders to the clerk of the district court of the
county where the action was begun if an action for declaration of invalidity of a marriage, legal separation,
or dissolution of marriage; or for child custody is pending between the parties. From the time of the
certification of suek the pleadings and any orders to the clerk, the district court has the same jurisdiction
over the action as if it had been commenced therein in district court.

(3) An action brought under 40-4-1214(3} may be tried in the county in which either party resides
or in which the physical abuse was committed.

{4) The right to petition for relief may not be denied because the plaintiff has vacated the residence

or household to avoid abuse.”

Section 7. Section 40-4-124, MCA, is amended 1o read:

"40-4-124. Review or removal -- district court. (1) An order issued by a municipal court, justice
justice’s court, or city court pursuant to 40-4-12143} is immediately reviewable by the judge of the district
court at chambers upon the filing of a notice of appeal. The district judge may affirm, dissolve, or modify
an order of a municipal court, justiee justice’s court, or city court made pursuant to 40-4-12143}.

{2) Any case in which an order has been issued by a municipal court, justiee justice’s court, or city

court pursuant to 40-4-12143} may be removed to district court upon filing of a notice of removal."
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Section 8. Section 40-4-217, MCA, is amended to read:

"40-4-217. Visitation. (1) A parent not granted custody of the child is entitled to reasanable
visitation rights unless the court finds, after a hearing, that visitation would endanger seriously the child’'s
physical, mental, moral, or emotional health.

{2} In aproceeding for digssolution of marriage or legal separation, the court may, upan the petition
of a grandparent, grant reasonable visitation rights to the grandparent of the child if the court finds, after
a hearing, that the visitation would be in the best interest of the child.

(3) The court may modify an crder granting or denying visitation rights whenever modification
would serve the best interest of the child; but however, the court may not restrict a parent’s visitation
rights unless it finds that the visitation would endanger seriously the child’s physical, mental, moral, or
emotional health or unless the provisions of subsection (6) apply.

{4) So long as a noncustodial parent who has visitation rights under a decree or a custody
agreement remains a resident of this state, a resident custodial parent shall, before changing the child’s
residence to another state and unless the noncustadial parent has given written consent, give written notice
to the noncustodial parent, as provided in subsection (5).

(5) The written notice required by subsection (4) must be served personally or given by certified
mail not less than 30 days before the proposed change in residence. Proof of service must be filed with
the court that issued the custody order. The purpose of the notice is to allow the noncustodial parent to
seek a modification of his the parent’s visitation schedule.

{6) (a} If a noncustodial parent has been convicted of any of the crimes listed in subsection {6)(c],
the custodial parent or any other person whao has been granted custody of the child pursuant to court order
may file an objection to visitation with the court. The custodial parent or other person having custody shall
give notice to the noncustodial parent of the objection as provided by the Maontana Rules of Civil Procedure,
and the noncustodial parent shat-have has 20 days from the notice to respond. If the noncustodial parent
fails to respond within 20 days, the visitation rights of the noncustodial parent are suspended until further
order of the court, If the noncustodial parent responds and objects, a hearing must be held within 30 days
of the response.

{b) The noncustodial parent has the burden at the hearing to prove that visitation by the
noncustodial parent does not seriously endanger the child’s physical, mental, moral, or emotional health

and that the modification of visitation is not in the best interest of the child.
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{c}) This subsection {6) applies to the following crimes:

{i)y deliberate homicide, as described in 45-5-102;

(i} mitigated deliberate homicide, as described in 45-5-103;

{iii) sexual assault, as described in 45-56-502;

{iv} sexual intercourse without consent, as described in 45-5-503;

(v} incest, as described in 45-5-507;

{vi) aggravated promotion of prostitution of a child, as described in 45-5-603(1}(b);
(vii) endangering the welfare of children, as described in 45-5-622;

(viii) demestic-abuse partner or family member assault of the type described in 45-5-206(1}(a};

{ix} sexual abuse of children, as described in 45-5-625."

Section 9. Section 40-4-219, MCA, is amended to read;

"40-4-219. Madification. (1) The court may in its discretion modify a prior custody decree if it
finds, upon the basis of facts that have arisen since the prior decree or that were unknown to the court at
the time of entry of the prior decree, that a change has occurred in the circumstances of the child or his
the child’s custodian and that the modification is necessary to serve the best interest of the child and if it
further finds that:

{a) the custodian agrees to the modification;

{b) the child has been integrated into the family of the petitioner with consent of the custodian;

{c} the child’s present environment endangers seriously his the child’s physical, mental, moral, or
emotional health and that the harm likely to be caused by a change of environment is cutweighed by its
advantages to &i#w the child;

{d) the child is 14 years of age or older and desires the modification; -

{e} the custodian willfully and consistently:

{iy refuses to allow the child to have any contact with the noncustodial parent; or

lii} attempts to frustrate or deny the noncustodial parent’s exercise of visitation rights; or

{f} the custodial parent has changed or intends to change the child’s residence to another state.

{2} A court may modify a de facto custody arrangement in accordance with the factors set forth
in 40-4-212.

(3) The court shall presume the custodian is not acting in the child’s best interest if the custodian

f@m/&ma Legisiative Council
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(4) The court may modify the prior decree based on subsection (1}{f) to provide a new visitation
schedule and to apportion transportation costs between the parents.

(b) Attorney fees and costs shad must be assessed against a party seeking modification if the court
finds that the modification action is vexatious and constitutes harassment.

(6) A custody decree may be modified upon the death of the custodial parent pursuant to
40-4-221.

{(7) As used in this section, "prior custody decree" means a custody determination contained in a
judicial decree or order made in a custody proceeding.

{81 (a) If a parent has been convicted of any of the crimes listed in subsection {8}{c), the other
parent or any other person who has been granted custody of the éhild pursuant to court order may file an
objection to the current custody order with the court. The parent or other person having custody shail give
notice to the convicted parent of the objection as provided by the Montana Rules of Civil Procedure, and
the convicted parent shalk-have has 20 days from the notice to respond. |f the convicted parent fails to
respond within 20 days, the custody rights of the convicted parent are suspended until further order of the
court. |f the convicted parent responds and objects, a hearing must be held within 30 days of the
response.

(b} The convicted parent has the burden at the hearing to prove that custody by the convicted
parent does not seriously endanger the child’s physical, mental, moral, or emotional heaith and that the
modification of custody is not in the best interest of the child.

{c) This subsection {8) applies to the following crimes:

{i) deliberate homicide, as described in 45-5-102;

{ii) mitigated deliberate homicide, as described in 45-5-103;

(iii) sexual assault, as described in 45-5-502;

(iv) sexual intercourse without consent, as described in 45-5-503;

{v) incest, as described in 45-5-507;

(vi) aggravated promotion of prostitution of a child, as described in 45-5-603{1)(b};

(vil) endangering the welfare of children, as described in 45-5-622;

{viii) demestic—abuse partner or family member assault of the type described in 45-5-206(1){a);

(ix) sexual abuse of children, as described in 45-5-625."
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Section 10. Section 45-5-2086, MCA, is amended to read:

"45-5-206. Demestic-abuse Partner or family member assault -- penalty. (1) A person commits

the offense of demestieabuse partner or family member assault if the person:

{a} purposely or knowingly causes bodily injury to a family-rremberer partner or family member;

(b) negligently causes bodily injury to a femiy-rremberef partner or family member with a weapon
. . . . L fihe ive_behavies: oF

{c} purposely or knowingly causes reasonable apprehension of bodily injury in a partner or family

(2) For the purposes of 46-6-311, Isections 21 through 29], and this section, the following

definitions apply:

(a) "Family member” means mothers, fathers, children, brothers, sisters, and other past or present
family members of a household. These relationships include relationships created by adoption and
remarriage, including stepchildren, stepparents, inlaws, and adoptive children and parents. These
relationships continue regardless of the ages of the parties and whether the parties reside in the same
househoid.

(b} ‘Rartrer~ "Partners” means spouses, former spouses, persons who have a child in common,

and persons who have been or are currently in a dating or ongoing intimate relationship with a person of
the opposite sex.
{3} (a) A-persen An offender convicted of demestic-abuseterthe—tirst-orsecona—tme partner or

family member assault shall be fined not to—exeeed less than $100 or more than $1,000 &+ and be

imprisoned in the county jail not to exceed 1 year—e+rbeth or not less than 24 hours for a first offense.

An offender convicted of a second offense under this section shall be fined not less than $300 or more than

$1,000 and be imprisoned in the county jail not less than 72 hours or more than 1 year. Upon a first or

second conviction, the offender may be ordered into misdemeanor probation as provided in [section 18].

On a third or subsequent conviction for demestie—abuse partner or family member assauit, the persen

convieted offender shall be fined not less than $500 and not more than $50,000 and be imprisoned in the

county jail or in the state prison for a term not less than +0 30 days and not more than b years, or both.
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{b) For the purpose of determining the number of convictions under this section, a conviction

means a conviction, as defined in 45-2-101, in_this state, conviction for a violation of a similar statute in

another state, or a forfeiture of bail or collateral deposited to secure the defendant’s appearance in court

in this state or in another state for a violation of a similar statute, which forfeiture has not beer vacated.

(4} (a) A-persor An offender convicted of dermestieabuse partner or family member assault shall
be required to pay for and complete atleastb-months-ofcounseling—totalipg-atleast2b-hours a counseling

assessment with a focus on violence, dangerousness, and chemical dependency. The offender shall follow

through on all recommendations made by the counseling provider, The counselor must be approved by the

court. The counseling must include a counseling assessment and a minimum of 25 hours of counseling,

in addition to the assessment. The assessment and the counseling must be:

{i) with a person licensed under Title 37, chapter 47 17, 22, or 23;

(i) with a professiona! person as defined in 53-21-102; or

(iii) in a specialized domestic violence intervention program.

{b} The counseling provided in subsection {4){a} must be directed to the violent conduct of the

copvieted—person offender, QOther issues indicated by the assessment may be addressed in additional

counseling beyond the minimum 25 hours. Subsection (4){a) does not prohibit the placement of the

eonvicted-person offender in other appropriate treatment if the court determines that there is no available

treatment program directed to the violent conduct of the genvieted-persen gffender.

(5) In addition to any sentence imposed under subsections (3) and {4}, after determining the

financial resources and future ability of the offender to pay restitution as provided for in 46-18-242, the

court shall require the offender, if able, to pay the victim’'s reasonable actual medical, housing, wage loss,

and counseling costs in addition to required counseling and fines.

(6) In addition to the requirements of subsection (5}, if financially able, the offender shall be

211 -
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ordered ta pay for the costs of the offender’s probatian, if probation is ordered by the court.

{(7) _The court may prohibit an offender charged or convicted under this section from possession

or use of a firearm. The court may revoke the offender’s concealed weapon _permit, | one was issued

under 45-8-321, for the duration of the sentence.

(8] At the time of sentencing, the court shall provide an offender a written copy of the offender’s

sentence,"

Section 11. Section 45-5-220, MCA, is amended to read:

"45-5-220. Stalking -- exemption -- penalty. {1) A person commits the offense of stalking if the
person purposely or knowingly causes another person substantial emotional distress or reasonable
apprehension of bodily injury or death by repeatedly:

(a) following the stalked person; or

(b} harassing, threatening, or intimidating the stalked person, in persan or by phone, by mail, or
by other action, device, or method.

(2) This section does not apply to a constitutionally protected activity.

{3) Far the first offense, a person convicted of stalking shall be imprisoned in the county jail for
a term not to exceed 1 year or fined an amount not to exceed $1,000, or both. For a second or subsequent
offense or for a tirst offense against a victim who was under the protection of a restraining order directed
at the offender, the offender shall be imprisoned in the state prison for a term not to exceed 5 years or
fined an amount not to exceed $10,000, or both. A person convicted of stalking may be sentenced to pay
all medical, counseling, and other costs incurred by or on behalf of the victim as a result of the offense.

{4) Upon presentation of credible evidence of violation of this section, an order may be granted,

as set forth in 40-4-12% [sections 21 thrbuqh 29], restraining a person from engaging in the activity

described in subsection (1},

(5) For the purpose of determining the number of convictions under this section, "conviction”
means: |

(a) a conviction, as defined in 45-2-101, in this state;

(b} a conviction for a violation of a statute similar to this section in another state; or

(c} a forfeiture of bail or collateral deposited to secure the defendant’s appearance in court in this

state or another state for a violation of a statute similar to this section, which forfeiture has not been

212 -
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vacated.

{6) Attempts by the accused person to contact or follow the stalked person after the accused
person has been given actual notice that the stalked person does not want to be contacted or followed
constitutes prima facie evidence that the accused person purposely or knowingly followed, harassed,

threatened, or intimidated the stalked person.”

Section 12. Section 45-5-626, MCA, is amended to read:
"45-5-626. Violation of pretestive order of protection —misdemeaner. {1) A person commits the
offense of violation of a—protective an order of pratection if ke the person, with knowledge of the order,

purposely or knowingly violates a provision of any order provided for in 40-4-121 or an order of protection

under [sections 21 through 29]. It may be inferred that the defendant had knowledge of an order at the

time of an offense if the defendant had been served with the order before the time of the offense. Service

of the order is not required upon a showing that the defendant had knowledqge of the order and its content.

{2} Only the respondent under an order of protection may be cited for a violation of the order. The

petitioner who filed for an order of protection may not be cited for a violation of that order of protection.

23) A-persen An offender convicted of violation of a—pretestive an order of protection shall be

fined not to exceed $500 or be imprisoned in the county jail for a term not to exceed 6 months, or both,

for a first offense. Upon conviction for a second offense, an offender shall be fined not less than $200 and

not more than $500 and be imprisoned in the county jail not less than 24 hours and not more than &

months. Upon conviction for a third or subsequent offense, an offender shall be fined not less than $500

and not more than $2,000 and be imprisoned in the county jail or state prisan for a term not less than 10

days and not more than 2 vears."

Section 13. Section 46-6-105, MCA, is amended to read:

"46-6-106. Time of making arrest. An arrest may be made at any time of the day or night, except
that a person may not be arrested in the person’s home or private dwelling place at night for a misdemeanor
committed at some other time and place unless upon the direction of a judge endorsed upon an arrest
warrant, However, a person may be arrested in the person’s home or private dwelling at night if the person

is being arrested pursuant to 46-6-311 for the offense of demestie—abuse partner or family member

assault.”

13-
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Section 14. Section 46-6-311, MCA, is amended to read:

"46-6-311. Basis for arrest without warrant. {1) A peace officer may arrest a person when a
warrant has not been issued if the officer has probable cause 1o helieve that the person is committing an
offense or that the person has committed an offense and existing circumstances require immediate arrest.

{2} The summoning of a peace officer to a place of residence by a family-emberor partner or
family member constitutes an exigent circumstance for making an arrest. Arrest is the preferred response

in domestie-abuse partner or family member assault cases involving injury to the victim, use or threatened

use of a weapon, violation of a restraining order, or other imminent danger to the victim."

Section 15. Section 46-6-602, MCA, is amended to read:

"46-6-602. Notice of rights to victim upen-arrest in domestie-violenee-sitiuation partner or family

member assault. Whenever a peace officer arrests a person for demestic—abuse partner or family member

assault, as defined in 45-5-206, H-the-victim-is—present; or responds to a call in which partner or family

member assault is suspected, the officer, outside the presence of the offender, shall advise the victim of

the availability of a shelter or other services in the community and give the victim immediate notice of any
legal rights and remedies available. The notice must include furnishing the victim with a copy of the
following statement:

"N OU-ARE THEAMCTHM-OR DOMESHG-ABUSE-the The city or county attorney’s office can file

criminal charges against yeurabuser an offender if the affender committed the offense of partner or family

member assault.

In addition to the criminal charges filed by the state of Montana, you are entitled to the following

civil remedies:

You have-therightte may go to court and file a petition requesting any of the following orders for

relief:

{1) an order of protection restrairirg—your—abuses that prohibits the offender from abusing

threatening to hurt you or hurting you;

(2} an order of protection directing-yreur-abudser that directs the offender to leave your heusehold

home and prohibits the offender from having any contact with vou;

(3) an order of protection preventing-yourabuser that prevents the offender from transtferring any

property except in the usual course of business;

-14 -
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(4) an order a

of protection that prohibits the offender fram being within 1,500 feet or ather appropriate distance of you,

any named family member, and your worksite or other specified place;

(b} an order of protection that gives you possession of necessary personai property:

{6) an ¢ aer of protection that prohibits the offender from possessing or using any firearm.

If you file a petition in district court, the district court may order all of the above and may award

custody of your minor children to you or to the other parent. The district court may order visitation of your

children between the parents. The district court may order the offender to pay support payments 1o you

if the offender has a legal obligation to pay you support payments.

The forms that you need to obtain an order of protection are at . You may call

at for additional information about an order of protection,

You may file a petition in district court at

You may be eligible for restitution payments from the offender (the offender would repay vou for

costs that you have had to pay as a resuit of the assault) or for crime victims compensation payments (&

fund administered by the state of Montana for innocent victims of crime}. You may call at

for additional information about restitution or crime victims compensation.

The following agencies may be able to give you additional information or emergency help. (List

telephone numbers and addresses of agéncies other than shelters with secret locations and a brief summary

of services that are available.}""

Section 16. Section 46-9-302, MCA, is amended to read:

"46-9-302. Bail schedule -- acceptance by peace officer. (1) A judge may establish and post a
schedule of bail for offenses over which the judge has original jurisdiction. A person may not be released
on bail without first appearing before the judge when the offense is demestie—abose partner or family

member assault, any-assault-against-a-familyrremberoraparther, as defined in 45-5-206, or stalking, as
defined in 45-5-220.
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(2) A peace officer may accept bail on behalf of a judge:

(al in accordance with the bail schedule established under subsection (1); or

(b} whenever the warrant of arrest specifies the amount of bail.

(3} Whenever a peace officer accepts bail, the officer shall give a signed receipt 1o the offender
setting forth the bail received. The peace officer shall then deiiver the bail to the judge before whom the

offender is to appear, and the judge shall give a receipt to the peace officer for the bail delivered.”

Seaction 17. Section 46-18-202, MCA, is amended to read:

"46-18-202. Additional restrictions on sentence. {1) The distriet court may also impose any of the
following restrictions or conditions on the sentence provided for in 46-18-201 that it considers necessary
to obtain the objectives of rehabilitation and the protection of society:

(a) prehibition of the defendant’s holding public office;

(b} prohibition of the defendant’s owning or carrying a dangerous weapon;

(c) restrictions on the defendant’s freedom of association;

(d) restrictions on the defendant’s freedom of movement;

(e) any ather limitation reasonably related to the objectives of rehabilitation and the protection of
society.

{2} Whenever the district court imposes a sentence of imprisonment in the state prison for a term
exceeding 1 year, the court may also impose the restriction that the defendant be ineligible for parole and
participation in the supervised release program while serving that term. If sueh—a the restriction is to be
imposed, the court shall state the reasons for it in writing. If the court finds that the restriction is necessary

for the protection of society, it shall impose the restriction as part of the sentence and the judgment shall

must contain a statement of the reasons for the restriction.

{4{3) When the distriet court imposes a sentence of probation as defined in 46-23-1001, any

probation agreement signed by the defendant may contain a clause waiving extradition.”

NEW SECTICN. Section 18. Misdemeanor probation offices -- officers -- costs. (1] A local

government may establish a misdemeanor probation office associated with a justice’s court, municipal

-16 -
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court, or city court. The misdemeanor probation office shall monitor offenders for misdemeanor sentence
compliance and restitution payments. An offender is considered a fugitive under the conditions provided
in 46-23-1014,

{2) A local government may appoint misdemeanor probation officers and other employees
necessary to administer this section. Misdemeanor probation officers:

(a) must have the minimum training required in 46-23-1003;

(b) shall follow the supervision guidelines required in 46-23-1011; and

(c) may arder the arrest of an offender as provided in 46-23-1012.

(3) An offender who is convicted of the offense of partner or family member assault under
45-5-206 or of a violation of an order of protection under 45-5-626 and who is ordered to be supervised
by misdemeanor probation must be ordered to pay for the cost of the misdemeanor probation. The actual
cost of probation supervision over the offender’s sentence must be paid by the offender unless the offender
can show that the offender is unable to pay those costs. The costs of misdemeanor probation are in

addition to any other fines, restitution, or counseling ordered.

NEW SECTION. Section 19. Partner or family member assault -- seizure of weapon. (1) A peace

officer who responds to a call relating to partner or family member assault shall seize any weapon used or
threatened to be used in the alleged assault.

(2) The responding officer may, as appropriate:

(a) take any action necessary to provide for the safety of a victim and any other member of the
household;

{b) transpart or arrange for the transperiation of the victim and any other member of the household
to a safe location; and

{c} assist a victim and any other member of the household to remove necessary personal items.

{3) A weapon seized under this section may not be returned to the offender until the return is

ordered by the court.
NEW SECTION. Section 20. Natice of rights when partner or family member assault is suspected.

(1) Whenever a patient seeks health care and the health care provider suspects that partner or family

member assault has occurred, the health care provider, outside the presence of the suspected offender,

-17 -
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shall advise the suspected victim of the availability of a shelter or other services in the community and give
the suspected victim immediate notice of any legal rights and remedies available. The notice must include
furnishing the suspected victim with a copy of the following statement:

"The city or county attorney’s office can file criminal charges against the offender if the offender
committed the offense of partner or family member assault.

in addition to the criminal charges filed by the state of Montana, you are entitled to the civil
remedies listed below.

You may go to court and file a petition requesting any of the following orders for relief:

{1) an order of protection that prohibits the offender from threatening to hurt you ar hurting you;

{2} an order of protection that directs the offender to leave your home and prohibits the oftender
from having any contact with you;

(3) an order of protection that prevents the offender from transferring any property except in the
usual course of business;

(4) an order of protection that prohibits the offender from being within 1,500 feet or other
appropriate distance of you, any named family member, and your worksite or other specified place;

(5) an order of protection that gives you possession of necessary personal property;

(6) an order of protection that prohibits the offender from possessing or using any firearm.

if you file a petition in district court, the district court may order all of the above and may award
custody of your minor children to you or the other parent. The district court may order visitation of your
children between the parents. The district court may order the offender to pay support payments to you
if the offender has a legal obligation to pay you support payments.

The forms that you need to obtain an order of protection are at . You may call

at for additional information about an order of protection.

You may file a petition in district court at
You may be eligible for restitution payments from the offender (the offender would repay you for
costs that you have had to pay as a result of the assault) or for crime victims compensation payments (a
fund administered by the state of Montana far innocent victims of crime). You may call at
__for additional information about restitution or crime victims compensation.
The following agencies may be able to give you additional information or emergency help. (List

telephone numbers and addresses of agencies ather than shelters with secret lccations and a brief summary
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of services that are available.)"

{2} Partner or family member assauit may be suspected by health care workers in circumstances
in which a patient repeatedly seeks health care for trauma type injuries or a patient gives an explanation
for injuries that is not consistent with the injuries that are ohserved.

{3) For purposes of this section, "health care provider” has the meaning provided in 50-16-504,

NEW SECTION. Section 21. Purpose. The purpose of [sections 21 through 29} is 10 promote the

safety and protection of all victims of partner and family member assault, victims of sexual assault, and

victims of stalking.

NEW SECTION. Section 22. Eligibility for order of protection. {1} A person may file a petition for

an order of protectian if:

{a) the petitioner is in reasonable apprehension of bodily injury by the petitioner’s partner or family
member as defined in 45-5-206; or

(b} the petitioner is a victim of one of the following offenses committed by a partner or family
member:

(i) assault as defined in 45-5-201;

(i) aggravated assault as defined in 45-5-202;

{iit) intimidation as defined in 45-5-203;

(vl partner or family member assault as defined in 45-5-2086;

(v) criminal endangerment as defined in 45-5-207;

(vi} negligent endangerment as defined in 45-5-208;

{vii} unlawful restraint as defined in 45-5-301;

(viii)} kidnapping as defined in 45-5-302;

(ix) aggravated kidnapping as defined in 45-5-303; or

(x) arson as defined in 45-6-103.

{2} A victim of stalking as defined in 45-5-220, incest as defined in 45-5-507, sexual assault as
defined in 45-5-502, or sexual intercourse without consent as defined in 45-5-503 is eligible for an order
of protection against the offender regarciess of the petitioner’s relationship to the offender.

{3) A parent, guardian ad litem, or other representative of the petitioner may file a petition for an

-19-
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order of protection on hehalf of a minor petitioner against the petitioner’s abuser. At its discretion, a court
may appoint a guardian ad litem for a minor petitioner.

(4) A guardian must be appointed for a minor respondent when required by Rule 17(c}, Montana
Rules of Civil Procedure, or by 25-31-602. An order of protection is effective against a respondent
regardless of the respondent’s age.

(8) A petitioner is eligible for an order of protection whether or not:

{a) the petitioner reports the abuse to law enforcement;

(b) charges are filed; or

{(c) the petitioner participates in a criminal prosecution.

{6) If a petitioner is otherwise entitled to an order of protection, the length of time between the

abusive incident and the petitioner’s application for an order ot protection is irrelevant.

NEW SECTION. Section 23. Temporary order of protection. (1} A petitioner may seek a

temporary order of protection from a court listed in {section 27]. The petitioner shall file a sworn petition
that states that the petitioner is in reasonable apprehension of bodily injury or is a victim of one of the
offenses listed in [section 22], has a relationship to the respondent if required by [section 22], and is in
danger of harm if the court does not issue a temporary order of protection immediately.

{2} Upon a review of the petition and a finding that the petitioner is in danger of harm if the court
does not act immediately, the court shall issue a temporary order of protection that grants the petitioner
appropriate relief. The temporary order of protection may include any or all of the following orders:

{a) prohibiting the respondent from threatening to cammit or committing acts of violence against
the petitioner and any designated family member;

(b) prohibiting the respondent from harassing, annoying, disturbing the peace of, telephoning,
cantacting, or otherwise communicating, directly or indirectly, with the petitioner, any named family
member, any other victim of this offense, or a witness to the offense;

{c) prohibiting the respondent from removing a child from the jurisdiction of the court;

(d) directing the respondent to stay 1,600 feet or ather appropriate distance away from the
petitioner, the petitioner’s residence, the school or place of employment of the petitioner, or any specified
place frequented by the petitioner and by any other designated family or household member;

{e} removing and excluding the respondent from the residence of the petitioner, regardiess of
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ownership of the residence;

{fI prohibiting the reslpondent from possessing or using a firearm;

{g} prohibiting the respondent from transferring, encumbering, concealing, or otherwise disposing
of any property except in the usual course of business or for the necessities of life and, if so restrained,
requiring the respondent to notify the petitioner, through the court, of any proposed extraardinary
expenditures made after the order is issued;

{h) directing the transfer of possession and use of the residence, an automobile, and other essential
personal property, regardiess of ownership of the residence, automobile, or essential personal property, and
directing an appropriate law enforcement afficer to accompany the petitioner to the residence to ensure that
the petitioner safely obtains possession of the residence, automobile, or other essential personal property
or to supervise the petitioner’s or respondent’s removal of essential personal property;

(i) directing the respondent to complete vielence counseling, which may include alcohol or chemical
dependency counseling or treatment, if appropriate;

{i} directing other relief cansidered necessary to provide for the safety and welfare of the petitioner
or other designated family member.

(3) if the petitioner has fled the parties’ residence, notice of the petitioner’s new residence must
be withheld, except by order of the court for good cause shown.

{4} The court may, without requiring prior notice to the respondent, issue an immediate temporary
order of protection for up to 20 days if the court finds, on the basis of the petitioner’s sworn petition or
other evidence, that harm may resuit to the petitioner if an order is not issued before the 20-day period for

responding has elapsed.

NEW SECTION. Section 24. Order of protection -- hearing. (1) A hearing must be conducted

within 20 days from the date the court issues a temporary order of protection. At the hearing, the court
shail determine whether good cause exists for the temporary aorder of protection to be continued, amended,
or made permanent.

{2) The respondent may request an emergency hearing before the end of the 20-day period by filing
an affidavit that demonstrates that the respondent has an urgent need for the emergency hearing. An
emeargency hearing must be set within 3 working days of the filing of the affidavit.

(3) The order af protection may not be made mutually effective by the court. The respondent may

- 21 -
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obtain an order of protection from the petitioner only by filing an application for an order of protection and

following the procedure described in [sections 27 through 29].

NEW SECTICN. Section 25. Attorney general to provide forms. The attorney general shall prepare
uniform sample instructions, petition forms, and order forms for temporary orders of protection and for
orders of protection. The attorney general shall distribute samples of the instructions, petitions, and forms
to the clerk of the district court in each county and to justices’, municipal, and city courts. The clerk of the
district court, justices of the peace, and municipal and city court judges shall make forms available to the

public at no charge.

NEW SECTION. Section 26. Written orders of protection. (1) The court may determine, on the
basis of the respondent’s history of violence, the severity of the offense at issue, and the evidence
presented at the hearing, that, to avoid further injury or harm, the petitioner needs permanent protection.
The court may order that the order of protection remain in effect permanently.

(2) In a dissolution proceeding, the district court may, upon request, issue either an order of
protection for an appropriate period of time or a permanent order of protection.

{3} An order of protection may include all of the relief listed in [section 23], when appropriate.

{4) An order of protection may include restraining the respondent from any other named family
member who is a minor. If this restriction is included, the respondent must be restrained from having
contact with the minor for an appropriate time period as directed by the court or permanently if the court
finds that the minor was a victim of abuse, a witness to abuse, or endangered by the environment of abuse.

{5} An order of protection issued under this section may continue for an appropriate time period
as directed by the court or be made permanent under subsection (1), (2), or (4). The order may be
terminated upon the petitioner’s request that the order be dismissed.

{6} An order of protection must include a section that indicates whether there are any other civil
or criminal actions pendiny involving the parties, a brief description of the action, and the court in which
the action is filed.

(7} An amendment to a temporary order of protection or to an order of protection is effective only
after it has been served in writing on the opposing party.

{8) There is no cost for service of an arder of protection.
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(9) Any temporary order of protection or order of protection must conspicuously bear the following:

"Violation of this order is a criminal offense under 45-5-220 or 45-5-626 and may carry penalties
of up to $10,000 in fines and up to a 5-year jail sentence.

This order is issued by the court, and the respondent is forbidden to do any act listed in the order,
even if invited by the petitioner or another person. This order may be amended only by further order of this

court or another court that assumes jurisdiction over this matter.”

NEW SECTION. Section 27. Jurisdiction and venue. (1) District courts, justices’ courts, municipal
courts, and city courts have concurrent jurisdiction to hear and issue arders under [section 23].

(2} When a divarce or custody action involving the parties is pending in district court, a person may
tile a petition for an order of protection in a justice’s, municipal, or city court only if the district court judge
assigned to that case is unavailable or if the petitioner, to escape further abuse, left the county where the
abuse occurred. The petitioner shall provide a copy of relevant district court documents to the justice’s,
municipal, or city court, alang with the petition. The justice of the peace, municipal court judge, or city
court judge shall immediately certify the pleadings to the original district court after signing an order of
protection under this subsection. If the district court is unable to conduct a hearing within 20 days of
receipt of the certified pleadings, it may conduct a hearing within 45 days of the receipt.

(3) An action brought under [sections 21 through 29} may be filed in the county where the
petitioner currently or temporarily resides, the county where the respondent resides, or the county where
the abuse occurred. There is no minimum length of residency required to file a petition under [sections 21
through 29].

{4) The right to petition for relief may not be denied because the petitioner has vacated the
residence ar household to aveid abuse.

(5) An order of protection issued under this section is effective throughout the state. Courts and
law enforcement officials shall give full faith and credit to all orders of protection issued within the state.

(6} A certified copy of an order of protection from another state, along with proof of service, may
be filed in @ Montana court with jurisdiction over orders of protection in the county where the petitioner
resides. If properly filed in Montana, an order of protection issued in another state must be enforced in the

same manner as an order of protection issued in Montana.
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NEW SECTION. Section 28. Appeal to district court. (1} An order issued by a justice’s court,

municipal court, or city court pursuant to {section 23]} is immediately reviewable by the district judge upon
the filing of a notice of appeal. The district judge may affirm, dissolve, or modify an order of a justice’s
court, municipal court, or city court made pursuant to [section 23 or section 26).

(2) A case in which an order has been issued by a justice’s court, municipal court, or citv court

pursuant to {section 23 or section 26] may be removed to district court upon filing of a notice of removal.

NEW SECTION. Section 29. Registration of orders. (1) The clerk of court, justice of the peace,

municipal court judge, or city court judge shall, within 24 hours of receiving proof of service of an order
under [section 23, section 26, or section 27], mail a copy of the order or any extension, modification, or
termination of the order, along with a copy of the proof of service, to the appropriate faw enfarcement
agencies designated in the order.

{2) Law enforcement agencies shall establish procedures, using an existing system for warrant
verification, to ensure that peace officers at the scene of an alleged violation of an order of protection are

informed of the existence and terms of the order.

NEW SECTION. Section 30. Codification instruction. {1) {Section 18] is intended to be codified
as an integral part of Title 46, chapter 23, and the provisians of Title 46, chapter 23, apply to [section 18].

{2) [Section 19] is intended to be codified as an integral part of Title 46, chapter 6, part 6, and the
provisions of Title 46, chaptar 6, part 6, apply to [section 12].

{3) [Sections 20 through 29] are intended to be codified as an integral part of Title 40, and the

provisions of Title 40 apply to [sections 20 through 29].

NEW SECTICN. Section 31. Severability. If a part of [this act] is invalid, all valid parts that are

severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its
applications, the part remains in effect in all valid applications that are severable from the invalid

applications.

NEW SECTION. Section 32. Code commissioner instruction. Unless inconsistent with {sections

1 through 29], any reference in the Montana Code Annotated or in legislation enacted by the 1995
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1 legislature to "domestic abuse" is changed to "partner or family member assault”. The code commissioner
2 shall conform internal references and grammar to these changes.

3 -END-
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STATE COF MONTANA - FISCAL NOTE

Fiscal Note for SB0278, as introduced

DESCRIPTION OF FROPCSED LEGISIATION:

A bill generally revising the laws relating tc domestic violence; changing the name of the
offense of domestic abuse to partner or family member assault; authorizing local
governments to establish misdemeanor probaticn offices; providing for a notice of rights
to victims; autherizing the seizure of weapcns by a police officer in a partner or family
member assault situation; requiring health care providers to provide suspected victims
with a notice of rights; providing for temporary corders of protection, orders of
protection, and a procedure for issuance of those orders.

ASSUMPTIONS:

Crime Control Divigion:

1. The Board of Crime Ccntrol will have to revise the computer program used by local
law enfcrcement agencies to capture offense/arrest data as it relates to partner or
family member assaults. Revising the computer program may cost $10,000.

2. The Board of Crime Contreol will have to revise the manual used in conjuncticn with
the computer program for the capture of offense/arrest data. Rewriting the user
manual, printing, and distribution may cost $1,500.

3. The Board of Crime Control will have to provide minimal training to users for the
input/output ©f the data relating to partner oxr family member assault. Providing
additicnal training may cost $1,500.

4. There is a possibility that the above revisions could be incorporated within the
scope of the statewide criminal history record system improvement planning being
initiated by a task force of the Bocard cof Crime Contrecl. There is also a
possikility that the above costs could be covered by federal grant funds that are
intended for future statewide criminal history record system improvement. Because
the availability cf grant funds specific to this purpose is not certain, the fiscal
impact is shown as a general fund impact.

Department c¢f Correcticns and Human Services:

5. The bill should have nc material impact on the size of the c¢orrectiens population.
The maximum penalties for the offenses defined in the bill were not increased nor
were the preconditions for sentences weakened.

6. It is estimated that there will be no substantial impact on the corrections
population for the violation of an order of protection.

Department cof Family Services:

7. The bill will not change the duties or responsibilities of the department and will
have no fiscal impact.

Department of Justice:

8. The Attcrney General has previously drafted a pamphlet for orders of protection. It
is assumed that the department can handle revisicns in this bill with current
department resources.

{continued)
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DAVE LEWIS, BUDGET DIRECTOR DATE VIVIAN BROOKE, PRIMARY SPONSCR DATE
Office of Budget and Program Planning

Fiscal Note for SRB0278, as introduced

SB 78



Fiscal Note Request, SR0278, as introduced
pPage 2
{continued)

FISCAL IMPACT:

Crime Control Divisicn:

FY96 FY97
Expenditures. Difference Difference
Operating Expenses 13,000 0
Funding:
General Fund (01) 13,000 v;

EFFECT ON COUNTY CR QTHEER LOCAL REVENUES CR EXPENDITURES:

Several local law enforcement agencies have their own computer programs used to provide
offense/arrest data to the Board of Crime Control. There is a pessibility that the
revisions in the domestic abuse statutes may result in increased costs relating to
reprogramming these systems to comply with reporting requirements,

The overall impact on local law enforcement agencies, incarcerations in local detention
centers, and court workloads, if any, is not subject to reasonable estimate.
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APPROVED BY COM
ON JUDICIARY

SENATE BILL NO. 278
INTRODUCED BY BROOKE, GRIMES, CLARK, FELAND, HARGROVE, ECK, HALLIGAN, HARDING,
BISHOP, LYNCH, HARP, ELLINGSON, COCCHIARELLA, MCCULLOCH, LARSON, SQUIRES,
WENNEMAR, KADAS, CAREY, MCKEE, HIBBARD, GRINDE, TAYLOR, REAM, KOTTEL, STANG,
MCGEE, JACOBSON, DOHERTY, CRIPPEN, FRANKLIN, FOSTER, WATERMAN, QUILICI, MURDOCK

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS RELATING TQ DOMESTIC
VIOLENCE; CHANGING THE NAME OF THE OFFENSE OF DOMESTIC ABUSE TO PARTNER OR FAMILY
MEMBER ASSAULT; AUTHORIZING LOCAL GOVERNMENTS TQ ESTABLISH MISDEMEANOR PROBATION
OFFICES; PROVIDING FOR A NOTICE OF RIGHTS TO VICTIMS; AUTHORIZING THE SEIZURE OF WEAPONS
BY A POLICE OFFICER IN A PARTNER OR FAMILY MEMBER ASSAULT SITUATION; REQUIRING HEALTH
CARE PROVIDERS TO PROVIDE SUSPECTED VICTIMS WITH A NOTICE OF RIGHTS; PROVIDING FOR
TEMPORARY ORDERS OF PROTECTION, ORDERS OF PROTECTION, AND A PROCEDURE FOR ISSUANCE
OF THOSEORDERS; AND AMENDING SECTIONS 3-10-301, 7-32-2227,27-19-201,27-19-316,40-4-121,
40-4-123,40-4-124,40-4-217,40-4-219, 45-5-206,45-5-220, 45-5-626, 46-6-105, 46-6-311, 46-6-602,
46-9-302, AND 46-18-202, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 3-10-301, MCA, is amended to read:

"3-10-301. Civil jurisdiction. (1) Except as provided in subsection{2+and—+n 3-11-103 and in
subsection (2} of this section, the justices’ courts have jurisdiction:

{a) in actions arising on contract for the recovery of money only if the sum claimed does not
exceed $5,000, exclusive of court costs;

(bl in actions for damages not exceeding $5,000, exclusive of court costs, for taking, detaining,
or injuring personal property or for injury to real property when no issue is raised by the verified answer of
the defendant involving the title to or possession of the real property;

{c) in actions for damages not exceeding $5,000, exclusive of court costs, for injury to the person,
except that, in actions for false imprisonment, libel, stander, criminal canversation, seduction, malicious

prosecution, determination of paternity, and abduction, the justice of the peace does not have jurisdiction;
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(dy in act:ans to recover the possession of personal property if the value of the property does not
exceed $5,000;

ie) in actions for a fine, penalty, or forfeiture not exceeding $5,000, imposed by a statute or an
ordinance of an incorporated city or town when no issue is raised by the answer involving the legality of
any tax, impost, assessment, toll, or municipal fine;

{f} in actions upon bonds or undertakings conditioned for thé payment of money when the sum
claimed does not exceed $5,000, though the penalty may exceed that sum;

{g) to take and enter judgment for the recovery of money on the confession of a defendant when

the amount confessed does not exceed $5,000, exclusive of court costs;

{h) to issue temporary restraining orders, as provided in 40-4-121434, and orders of protection, as

orovided in [sections 21 through 29].

(2) Justices’ courts do not have jurisdiction in civil actions that might result in a judgment against

the state for the payment of money."

Section 2. Section 7-32-2227, MCA, is amended to read:

"7-32-2227. Inmate eligibility for participation. A person may be permitted to participate in a
county jail work program if ke the person:

{1} has been sentenced to the county jail for an offense and is not confined in the county jail upon
pracess in a civil action or prior to examination or trial;

(2} is not serving a sentence for homicide, robbery, sexual intercourse without consent, arson,

burglary, kidnapping, escape, assault, demestic—abuse partner or family member assaull, incest, or any

other offense in which violence is an element of the crime or for an offense during the course of which
bodily injury occurred;
{3) was not prohibited from participating in the county work program by the sentencing judge,

magistrate, or justice of the peace; or ks by the {udae’s, magistrate’'s, or justice’s successor; and

{4) has applied 1o participate to the county sheriff and the sheriff, pursuant to written policy, has

approved the participation.”

Section 3. Section 27-13-201, MCA, is amended to read:

"27-19-201. When preliminary injunction may be granted. An injunction order may be granted in
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the following cases:

(1) when it shatappesr appears that the applicant is entitled to the relief demanded and sueh the
relief or any part thereef of the relief consists in restraining the commission or continuance of the act
complained of, either for a limited period or perpetually;

{2} when it shall-appear appears that the commission or continuance of some act during the
litigation would produce a great or irreparable injury to the applicant;

{3) when it shalappear appears during the litigation that the adverse party is doing or threatens
or is about to do or is procuring or suffering to be done some act in violation of the applicant’s rights,
respecting the subject of the action, and tending to render the judgment ineffectual;

(4} when it appears that the adverse party, during the pendency of the action, threatens or is about

to remove or to dispose of his the adverse party’s property with intent to defraud the applicant, an

injunction arder may be granted to restrain the removal or disposition;

{5} when it appears that the applicant has suffered-ermay-sufferphysiealabuse applied for an

order under the provisions of 40-4-121 or_an order of protection under [sections 21 through 29]."

Section 4. Section 27-13-316, MCA, is amended to read:

"27-19-3186. Centents and filing of restraining order granted without notice. Each temporary
restraining order granted without notice must:

(1) be endorsed with the date and hour of its issuance;

{2} be filed immediately in the clerk’s office and entered in the record;

{3) define the injury and state why sush the injury is irreparable and why the order was granted
without notice; and

(4) except as provided in 40-4-121 or [sections 21 through 29], expire by its terms within sueh

the time after entry, not to exceed 10 days, as the court or judge fixes.”

Section 5. Section 40-4-121, MCA, is amended to read:

"40-4-121. Temporary order or temporary injunction. (1) In a proceeding for dissolution of
marriage or for legal separation or in a proceeding for disposition of property or for maintenance or support
following dissolution of the marriage by a court whieh that lacked personal jurisdiction over the absent

spouse, either party may move for temporary maintenance or temporary support of a ¢child of the marriage
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entitled to support. The motion must be accompanied by an affidavit setting forth the factual basis for the
motion and the amounts requested.

(2) As a part of a motion for temporary maintenance or support of by indspendent motion
accompanied by affidavit, either party may request the court to issue a temporary injunction for any of the
following relief:

{a) restraining any person from transferring, encumbering, concealing, or otherwise disposing of
any property, except in the usuél course of business or for the necessities of life, and, if 50 restrained,
requiring the person to notify the moving party ot any proposed extraordinary expenditures made after the
order is issued;

{b) enjoining a party from molesting or disturbing the peace of the other party or of any family
member or from stalking, as defined in 45-5-220; |

{c) excluding a party from the family home or from the home of the other party upon a showing
that physical or emotional harm would otherwise resuit;

{d} enjoining a party from removing a child from the jurisdiction of the court;

{e) ordering a party to complete counseling, including alcoho! or chemical dependency counseling
or treatment; and

{(f) providing other injunctive relief proper in the circumstances; and

(g} providing additional relief available under [sections 21 through 29].

(3) A person may seek the relief provided for in subsection {2) without filing a petition under this

part for a dissolution of marriage or legal separation by filing a verified petition:

b} requesting relief under Title 27, chapter 19, part 3. Any temporary injunction entered under this
subsection must be for a fixed period of time, not to exceed 1 year, and may be modified as provided in

Title 27, chapter 19, part 4, and 40-4-208, as appropriate. PRersers—who-mayreguestreliefunderthis

{4] The court may issue a temporary restraining order for a period not to exceed 20 days without
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requiring notice to the other party only if it finds on the basis of the moving affidavit or other evidence that
irreparable injury will result to the moving party if no order is issued until the time for responding has
elapsed.

(5) A response may be filed within 20 days after service of notice of motion or at the time specified
in the temporary restraining order.

{6) At the time of the hearing, the court shall determine whether good cause exists for the

injunction to continue for 1 year.

£617) On the basis of the showing made and in confarmity with 40-4-203 and 40-4-204, the

court may issue a temporary injunction and an order for temporary maintenance or support in amounts and
on terms just and proper in the circumstance.

8] A temporary order or injunction e—permarenttaibRetion, entered pursuant to this section

or Isections 21 through 29]:

(a) may be revoked or modified on a showing by affidavit of the facts necessary to revocation or
modification of a final decree under 40-4-208 e+ erderunderTitle-2 1 chapter 10, part-3,-as-appropriate;
{b) terminates upon order of the court or when the petition is voluntarily dismissed; and

{c} whenissued under this section, must conspicuously bear the following: "Viglation ot this order
is a criminal offense under 45-5-220 or 45-5-626."

+£23{9) When the petitioner has fied the parties’ residence, notice of the petitionar's new residence
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must be withheld except by order of the court for good cause shown.

Section 6. Section 40-4-123, MCA, is amended to read:

"40-4-123. Jurisdiction and venue. {1) District courts, municipal courts, justices’ courts, and city
courts have concurrent jurisdiction to hear and issue orders under 40-4-121{3}.

{2) The municipal judge, justice of the peace, or city court judge shali on motion suspend all further
proceedings in the action and certify the pleading and any orders to the clerk of the district court of the
county where the action was begun if an action for declaration of invalidity of a marriage, legal separation,
or dissolution of marriage- or for child custody is pending between the parties. From the time of the
certification of sweh the pleadings and any orders to the clerk, the district court has the same jurisdiction
over the action as if it had been commenced thereir in_district court.

{3} An action brought under 40-4-12143} may be tried in the county in which either party resides
or in which the physical abuse was committed.

{(4) The right to petition for relief may not be denied because the plaintiff has vacated the residence

or househaold to avoid abuse.”

Section 7. Section 40-4-124, MCA, is amended to read:

"40-4-124, Review or removal -- district court. (1) An order issued by a municipal court, psstice
justice’s court, or city court pursuant to 40-4-12143} is immediately reviewable by the judge of the district
court at chambers upon the filing of a notice of appeal. The district judge may affirm, dissolve, or modify

an order of @ municipal court, estiee justice’s court, or city court made pursuant to 40-4-121+L9.
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(2) Any case in which an order has been issued by a municipal court, justiee justice’s court, or city

court pursuant to 40-4-121{3} may be removed to district court upon filing of a notice of removal.”

Section B. Section 40-4-217, MCA, is amended to read:

"40-4-217. Visitation. (1) A parent not granted custody of the chiid is entitled to reasonable
visitation rights untess the court finds, after a hearing, that visitation would endanger seriously the chiid’s
physical, mental, moral, or emotional health.

{2) In a proceeding for dissolution of marriage or legal separation, the court may, upon the petition
of a grandparent, grant reasonable visitation rights to the grandparent of the chiid if the court finds, after
a hearing, that the visitation would be in the best interest of the child.

{3) The court may modity an order granting or denying visitation rights whenever modification
would serve the best interest of the child; but however, the court may not restrict a parent’s visitation
rights uniess it finds that the visitation would endanger seribusly the child’s physical, mental, moral, or
emotionail health or unless the provisions of subsection (6) apply.

{4) So long as a noncustodial parent who has visitation rights under a decree or a custody
agreement remains a resident of this state, a resident custodial parent shall, before changing the child’s
residence to another state and unless the noncustadial parent has given written consent, give written notice
to the noncustodial parent, as provided in subsection ({5}.

{6} The written notice required by subsection {4) must be served personally or given by certified
mail not legs than 30 days before the proposed change in residence. Proof of service must be filed with
the court that issued the custody order. The purpose of the notice is to allow the noncustodial parent to
seek a modification of kis the parent’s visitation schedule.

(6) {(a) If a noncustodial parent has been convicted of any of the crimes listed in subsection {6}{c),
the custodial parent or any other person who has been granted custody of the child pursuant to court order
may file an objection to visitation with the court. The custodial parent or other person having custody shall
give notice to the noncustodial parent of the objection as provided by the Montana Rules of Civil Procedure,
and the noncustodial parent shakbave has 20 days from the notice to respond. If the nencustodial parent
fails to respand within 20 days, the visitation rights of the noncustodial parent are suspended until further
order of the court. If the noncustodial parent responds and objects, a hearing must be held within 30 days

of the response.
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{b) The noncustodial parent has the burden at the hearing to prove that visitation by the
noncustodial parent does not seriously endanger the child’s physical, mental, moral, or emoticnal health
and that the modification of visitation is not in the best interest of the child.

(c) This subsection (6) applies to the following crimes:

li) deliberate homicide, as described in 45-5-102;

lii) mitigated deliberate homicide, as described in 45-5-103;

{iii) sexual assauit, as described in 45-5-502;

(iv) sexual intercourse without consent, as described in 45-5-503;

(v} incest, as described in 45-5-507;

{vi) aggravated promotion of prostitution of a child, as described in 45-5-603{11(b);

(vii) endangering the welfare of children, as described in 45-5-622;

(viii) demestie-abuse partner or family member assault of the type described in 45-5-206(1)(a);

(ix) sexual abuse of children, as described in 45-5-6256."

Section 9. Section 40-4-219, MCA, is amended to read:

"40-4-219. Modification. (1) The court may in its discretion modify a prior custody decree if it
finds, upon the basis of facts that have arisen since the prior decree or that were unknown to the court at
the time of entry of the prior decree, that a change has occurred in the circumstances of the child or kis

the child’s custodian and that the modification is necessary to serve the best interest of the child and if it

turther finds that:

(a} the custodian agrees to the modification;

{b¥ the child has been integrated into the family of the petitioner with consent of the custodian:

{c) the child's present environment endangers seriously his the child’s physical, mentai, moral, or
emotional health and that the harm likely to be caused by a change of environment is outweighed by its
advantages to ke the child;

(d) the child is 14 years of age or older and desires the modification;

{e}] the custodian wilifully and consistently:

{i) refuses to gllow the child to have any contact with the noncustodial parent; or

{iiy attempts to frustrate or deny the noncustodial parent’s exercise of visitation rights; or

(f} the custodial parent has changed or intends to change the child’s residence to another state.
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(2} A court may modify a de facto custody arrangement in accordance with the factors set forth
in 40-4-212.

{3} The court shall presume the custodian is not acting in the child’s best interest if the custodian
does any of the acts specified in subsection (1){e) or (8).

(4) The court may modify the prior decree based on subsection (1)(f) to provide a new visitation
schedule and to apportion transportation costs hetween the parents.

(5) Attorney fees and costs shali must be assessed against a party seeking madification if the court
finds that the modification action is vexatious and constitutes harassment.

(6) A custody decree may be modified upon the death of the custodial parent pursuant to
40-4-221.

{7} As used in this section, "prior custody decree" means a custody determination contained in a
judicial decree or order made in a custody proceeding.

(8) (a) If a parent has been convicted of any of the crimes listed in subsection {8){c}, the other
parent or any other person who has been granted custody of the child pursuant to court order may file an
objection to the current custody order with the court. The parent or other person having custody shall give
notice to the convicted parent of the objection as provided by the Montana Rules of Civil Procedure, and
the convicted parent shal-have has 20 days from the notice to respond. If the convicted parent fails to
respond within 20 days, the custody rights of the convicted parent are suspended until further order of the
court. If the convicted parent responds and objects, a hearing must be held within 30 days of the
response.

{b} The convicted parent has the burden at the hearing to prove that custody by the convicted
parent does not seriously endanger the child's physical, mental, moral, or emotional health and that the
modification of custody is not in the best interest of the child.

(c) This subsection (8] applies to the following crimes:

(i) deliberate homicide, as described in 45-5-102;

{ii} mitigated deliberate homicide, as described in 45-5-103;

{ili} sexual assault, as described in 45-5-502;

(iv) sexual intercourse without consent, as described in 4545-503;-

(v} incest, as described in 45-5-507;

{vi) aggravated promotion of prostitution of a child, as described in 45-5-803(1){b);
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{(viil endangering the welfare of children, as described in 45-5-622;

(Vi) demeste-abuase partner or family member assault of the type described in 45-5-206(1){a);

{ix) sexual abuse of children, as described in 45-5-625."

Section 10. Section 45-5-206, MCA, is amended to read:

"45-5-206. Demesticabuse Partner or family member assault -- penalty. (1) A person commits

the offense of demestic-abuse partner or family member assault if the person:

{a) purposely ar knowingly causes bodily injury to a famiy-member-or partner or family member;

(b) negligently causes bodily injury to a family-memberer partner or family member with a weapon
during-or-eonrestionwith-a-quarrelfight—otabuswe-behavior;, or

{c} purposely or knowingly causes reasonable apprehension of bodily injury in a partner or family

{2) For the purposes of 46-6-311,_[sections 21 through 29], and this section, the following

definitions apply:

{a} "Family member" means mothers, fathers, children, brothers, sisters, and other past or present
family members of a household. These relationships include relationships created by adoption and
remarriage, including stepchildren, stepparents, in-laws, and adoptive children and parents. These
relationships continue regardless of the ages of the parties and whether the parties reside in the same
household.

(b} —Rarmes "Partners” means spouses, former spouses, persons who have a child in common,

and persons who have been or are currently in a dating or ongoing intimate relationship with a person of
the apposite sex.
(3} (a) A-persen An offender convicted of doresticabuseforthefirst-orseeard-time partner or

family member assault shall be fined not te—exeeed less than $100 or more than $1,000 e+ and be

imprisoned in the county jail not to exceed 1 year—e~beth or not less than 24 hours for a first offense.

An offender convicted of a second offense under this section shall be fined not less than $300 or more than

$1,000 and be imprisoned in the county jail not less than 72 hours or more than 1 year. Upon a first or
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second cenviction, the offender may be ordered into misdemeanor probatign as provided in [section 181,

On a third or subsequent conviction for demestieabuse partner or family member gssault, the persen

eervicted offender shall be fined not less than $500 and not more than $50,000 and be imprisoned in the
county jail or in the state prison for a term not less than 48 30 days and not more than 5 years, or both.

(b} For the purpose of determining the number of convictions under this section, a conviction

means a conviction, as defined in 45-2-101, in this state, conviction for a violation of a similar statute in

ancther state, or a forfeiture of bail or collateral deposited to secure the defendant’s appearance in court

in this state or in another state for a violation of a similar statute, which forfeiture has not been vacated.

(4) (a) A—persen An offender convicted of demestieabuse partner_or family member assault shall
be required to pay for and complete atleast-6-moenths-of counselingtotatingatleast2b-hedrs a counseling

assessment with a focus on viclence, dangerousness, and chemical dependency. The offender shall follow

through on all recommendations made by the counseling provider. The counselor must be approved by the

court. The counseling must include a cocunseling assessment and a minimum of 25 hours of counseiing,

in addition to the assessment. The assessment and the counseling must be:

(i} with a person licensed under Titie 37, chapter 3 17, 22, or 23;

(i) with a professional person as defined in 53-21-102; or

(iii) in a specialized domestic vialence intervention program.

(b} The counseling provided in subsection {4)(a) must be directed to the violent conduct of the

eonvicted-persen offender. QOther issues indicated by the assessment may be addressed in additicnal

counseling beyond the minimum 25 hours. Subsection i4}{a) does not prohibit the placement of the

corvieted-persern offender in other appropriate treatment if the court determines that there is no available

treatment program directed to the violent conduct of the eervieted-persen offender.

(6) In addition to any sentence imposed under subsections (3) and (4), after determining the
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finangial rescurces and future ability of the offender to pay restitution as provided for in 46-18-242, the

court shall require the offender, if able, to pay the victim’'s reasonable actual medical, housing, wage loss,

and counseling costs waddiontoregured-counseingand-Hres.

(6) In addition to the requirements of subsection (5), if financially_able, the offender shall be

ordered to pay for the costs of the offender’s probation, if probation is ordered by the court.

{7) The court may prohibit an offender eharaed-o¢ convicted under this section from possession

or use of @ THE firearm USED IN THE ASSAULT. The court may reveke-theoternders-concealed—weapon
ce ENFORCE 45-8-323 IF A

FIREARM WAS USED IN THE ASSAULT.

(8) At the time of sentencing, the court shali provide an offender a written capy of the offender’s

sentence.”

Section 11. Section 45-5-220, MCA, is amended to read:

"45-5-220. Stalking -- exemhtion -- penalty. (1) A person commits the offense of stalking if the
person purposely or knowingly causes another person substantial emotional distress or reasonabie
apprehension of bodily injury or death by repeatedly:

{a) following the stalked person; or

(b) harassing, threatening, or intimidating the stalked person, in person or by phone, by mail, or
by other action, device, or method.

(2) This section does not apply to a canstitutionatly protected activity.

(3) For the first offense, a person convicted of stalking shall be imprisoned in the county jail for
a term not to exceed 1 year or fined an amount not to exceed $1,000, or beth. For a second or subsequent
offense or for a first offense against a victim who was under the protection of a restraining order directed
at the offender, the offender shall be imprisoned in the state prison for a term not to exceed 5 years or
fined an amount not to exceed $10,000, or both. A person convicted of stalking may be sentenced to pay
all medicat, counseling, and other costs incurred by or on behalf of the victim as a result of the offense.

{4} Upon presentation of credible evidence of vioiation of this section, an order may be granted,

as set forth in 404343 [sections 21 through 29], restraining a persan from engaging in the activity

described in subsection (1),

(9} For the purpose of determining the number of convictions under this section, "conviction"
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means:

fa) a conviction, as defined in 45-2-101, in this state;

(b} a conviction for a violation of a statute similar to this section in another state: or

{c) a forfeiture of bail or collateral deposited to secure the defendant’'s appearance in court in this
state or ancther state for a violation of a statute similar to this section, which forfeiture has not heen
vacated.

(6} Attempts by the accused person to contact or follow the stalked person after the accused
person has been given actual notice that the stalked person does not want to be contacted or followed
constitutes prima facie evidence that the accused person purposely aor knowingly followed, harassed,

threatened, or intimidated the stalked person.”

Section 12. Section 45-5-626, MCA, is amended to read:
"45-5-626. Violation of pretestive order of protection —misdemeaner. {1) A person commits the
offense of violaticn of apreteetive an arder of protection if ke the person, with knowledge of the order,

purposely or knowingty violates a provision of any order provided for in 40-4-121 or an order of protection

under [sections 271 through 29]. It may be inferred that the defendant had knowledge of an order at the

time of an offense if the defendant had been served with the order before‘the time of the offense. Service

of the order is not required upon a showing that the defendant had knowiedge of the order and its content,

{2) Only the respondent under an order of protection may be cited for a violation of the arder. The

petitioner who filed for an order of protection may not be cited for a viclation of that order of protection.

+2+(3) A-persen An offender convicted of violation of apreteetive an order of protection shall be

fined not to exceed $500 or be imprisoned in the county jail for a term not to exceed 6 months, or both,

for a first offense. Upon conviction for a second offense, an offender shall be fined not less than $200 and

not more than $500 and be imprisoned in the county jail not less than 24 hours and not more than 6

months. Upon conviction for a third or subsequent offense, an offender shali be fined not less than $500

and not more than $2,000 and be imprisoned in the county jail or state prison for a term not less than 10

days and not more than 2 vears."

Section 13. Section 46-6-105, MCA, is amended to read:

"46-6-105. Time of making arrest. An arrest may be made at any time cf the day or night, except

-13 - 5B 278
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that a person may ot be arrested in the person’s home or private dwelling place at night for a misdemeanor
committed at some other time and place unless upon the direction of a judge endorsed upon an arrest
warrant. However, a person may be arrested in the person’s home or private dwelling at night if the person

is being arrested pursuant to 46-6-311 for the offense of demestic abuse partner or family member

assault.”

Section 14. Section 46-6-311, MCA, is amended to read:

"46-6-311. Basis for arrest without warrant. (1} A peace officer may arrest a person when a
warrant has not been issued if the officer has probable cause to believe that the person is committing an
offense or that the person has cammitted an offense and existing circumstances require immediate arrest.

(2) The summoning of a peace officer to a place of residence by a famiy—rremberoF partner or
family member constitutes an exigent circumstance far making an arrest. Arrest is the preferred response

in domestic-abuse partner or family member assault cases involving injury to the victim, use or threatened

use of a weapon, violation of a restraining order, or other imminent danger to the victim.”

Section 15. Section 46-6-602, MCA, is amended to read:

"46-6-602. Notice of rights to victim upen-arrest in demestio-violense-situation partner or family

member assault. Whenever a peace officer arrests a person for demestic-abuse partner or family member

assault, as defined in 45-5-206, H-the-vietimis-present; or responds to a call in which partner or family

member assault is suspected, the officer_outside the presence of the offender, shall advise the victim of

the availability of a shelter or other services in the community and give the victim immediate notice of any
legal rights and remedies available. The notice must include furnishing the victim with a copy of the
following statement:

Y OU-ARE FHEHETHM OF DOMESTHCABUSE the The city ar county attorney’s office can file

criminal charges against yewrabuser an_offender if the offender committed the offense of partner or family

member assauit,

In addition to the criminal charges filed by the state of Montana, you are entitled to the following

civil remedies:

You have-the-right-te may go to court and file a petition requesting any of the following orders for

relief:

Z\‘\ - 14 - SB 278
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{1} an order of protection restraimprg—your—abuser that prohibits the offender from abusing

threatening to hurt you or hurting you;

{2} an order of protection direeting-yourdabuser that directs the offender to leave your heusebald

home and prohibits the offender from having any contact with vou;

(3) an order of protection preventirg-yourabuser that prevents the offender from transferring any

property except in the usual course of business;

{4) an order aw

of protection that prohibits the offender from being within 1,500 feet or other appropriate distance of you,

any named family member, and vour worksite or other specified place;

() an order of protection that gives you possession of necessary personal property;

{6)__an order of protection that prohibhits the offender from possessing or using asy THE firearm

USED IN THE ASSAULT.

If vou file a petition in district court, the district court may order all of the above and may award

custody of your minor children to you or to the other parent. The district court may order visitation of your

chitdren between the parents. The district court may order the offender to pay support payments to you

if the offender has a legal obligation to pay you support payments.

The forms that you need 1o obtain an order of protection are at . _You may call

at for additional information _about an order of protection.

You may file a petition in district court_at

You may be eligible for restitution payments from the offender (the offender would repay vou for

costs that you have had to pay as a result of the assault) or for crime victims compensation payments (a

fund administered by the state of Montana for innocent victims of crime). You may call at

for additional information about restitution or crime victims compensation.

The following agencies may be able to give you additional information or emergency help. (List

telephone numbers and addresses of agencies other than shelters with secret locations and a brief summary

noee

of services that are available.)
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Section 16. Section 46-9-302, MCA, is amended to read:

"46-9-302. Bail schedule -- acceptance by peace officer. (1) A judge may establish and post a
schedule of bail for affenses over which the judge has original jurisdiction. A person may not be released
on bail without first appearing before the judge when the offense is demestieabuse pariner or family

member assault, ary-assault-against a-famidy-rremberora-parthes as defined in 45-5-208, or stalking, as
defined in 45-5-220.

(2) A peace officer may accept bail on behalf of a judge:

{a} in accordance with the bail schedule established under subsection {(1); or

(b} whenever the warrant of arrest specifies the amount of bail.

{3) Whenever a peace officer accepts bail, the officer shall give a signed receipt to the offender
setting forth the bail received. The peace officer shall then deliver the bail to the judge before whom the

offender is to appear, and the judge shall give a receipt to the peace officer for the bail delivered.”

Section 17. Section 46-18-202, MCA, is amended to read:

"46-18-202. Additional restrictions on sentence. {1} The distriet court may also impose any of the
following restrictions or conditions on the sentence provided for in 46-18-201 that it considers necessary
10 obtain the objectives of rehabhilitation and the protection of society:

(a) prohibition of the defendant’s hoiding public office;

{b) prohibition of the defendant’s owning or carrying a dangerous weapon;

{c) restrictions on the defendant’s freedom of association;

(d} restrictions on the defendant’s freedom of movement;

(e} any other limitation reascnably related to the objectives of rehabilitation and the protection of
society.

{2) Whenever the district court imposes a sentence of imprisonment in the state prison for a term
exceeding 1 year, the court may also impose the restriction that the defendant be ineligible for parole and
participation in the supervised release program while serving that term. |f sueh—a the restriction is tc be
imposed, the court shall state the reasons for it in writing. If the court finds that the restriction is necessary
for the protection of society, it shall impose the restriction as part of the sentence and the judgment sha#

must contain a statement of the reasons for the restriction.
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i s i . 1itah.
+#H{3) When the distHet court imposes a sentence of probation as defined in 46-23-1001, any

probation agreement signed by the defendant may contain a clause waiving extradition.”

NEW SECTION. Section 1B. Misdemeanor probation offices -- officers -- costs. (1) A local

government may establish a misdemeanor probation office associated with a justice’s court, municipal
court, or city court. The misdemeanor probation office shail monitor offenders for misdemeanor sentence
compliance and restitution payments. An offender is considered a fugitive under the conditions provided
in 46-23-1014.

(2) A local government may appoint misdemeanor probation officers and other employees
necessary to administer this section. Misdemeanor probation officers:

{a} must have the minimum training required in 46-23-1003;

(b} shall follow the supervision guidelines required in 46-23-1011; and

{c) may order the arrest of an offender as provided in 46-23-1012.

{3) An coffender who is convicted of the offense of partner or family member assault under
45-5-206 or of a violation of an order of protection under 45-5-626 and who is ordered to be supervised
by misdemeanaor probation must be ordered to pay for the cost of the misdemeanor probation. The actual
cost of probation supervision over the cffender’s sentence must be paid by the offender unless the offender
can show that the offender is unable to pay those costs. The costs of misdemeanor probation are in

addition to any other fines, restitution, or counseling ordered.

NEW SECTION, Section 19. Partner or family member assault -- seizure of weapon. (1) A peace

officer who responds te a call relating 1o partner or famdy member assault shall seize ary THE weapon used
or threatened to be used in the alleged assault.

{2) The responding officer may, as appropriate:

(a) take amy REASONABLE action necessary to provide for the safety of a victim and any other
member of the household;

{b) transport or arrange for the transportation of the victim and any other member of the household
to a safe location; and

(c) assist a victim and any other member of the household to remove necessary personal items,

17 - SB 278
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{3) A weapon seized under this section may not be returned to the offender untii ACQUITTAL OR

UNTIL the return is ordered by the court.

NEW SECTION. Section 20. Notice of rights when partner or family member assault is suspected.
(1) Whenever a patient seeks health care and the heaith care provider suspects that partner or family
mermber assault has occurred, the health care provider, outside the presence of the suspected offender,
shalt MAY advise the suspected victim of the availability of a shelter or other services in the community
and give the suspected victim immediate notice of any legal rights and remedies available. The notice must
include furnishing the suspected victim with a copy of the following statement:

"The city or county attorney’s office can file criminal charges against the offender if the offender
committed the offense of partner or family member assault.

In addition to the criminal charges filed by the state of Montana, you are entitled to the civil
remedies listed below.

You may go to court and file a petition requesting any of the following orders for relief:

{1} an order of protection that prohibits the offender from threatening to hurt you or hurting you;

(2} an order of protection that directs the offender to leave your home and prohibits the offender
frem having any contact with you;

(3) an order of protection that prevents the offender from transferring any property except in the
usual course ot business;

(4} an order of protection that prohibits the offender from being within 1,600 feet or other
appropriate distance of you, any named family member, and your worksite or other specified place;

{5} an order of protection that gives you possession of necessary personal property;

(6} an order of protection that prohibits the offender from possessing or using any THE firearm

USED IN THE ASSAULT.

if you tile a petition in district court, the district court may order all of the above and may award
custody of your minor children to you or the other parent. The district court may order visitation of your
children between the parents. The district court may order the offender to pay support payments to you
if the offender has a legal obligation to pay you support payments.

The forms that you need to obtain an order of protection are at . You may call

at for additional information about an order of protection.
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You may file a petition in district court at

You may be eligible for restitution payments from the offender (the offender would repay you for
costs that you have had to pay as a result of the assault) or for crime victims compensation payments (a
fund administered by the state of Mantana far innocent victims of crime). You may call at

_ for additional information about restitution or crime victims compensation.

The following agencies may be able to give you additionat information or emergency heip. (List
telephone numbers and addresses of agencies other than shelters with secret locations and a brief summary
of services that are available.)"

(2) Partner or family member assault may be suspected by health care workers in circumstances
in which a patient repeatedly seeks health care for trauma type injuries or a patient gives an explanation
for injuries that is not consistent with the injuries that are observed.

{3} For purposes of this section, "health care provider” has the meaning provided in 50-16-504.

NEW SECTION. Section 21. Purpose. The purpose of {sections 21 through 29] is to promote the
safety and protection of all victims of partner and family member assault, victims of sexual assault, and

victims of stalking.

NEW SECTION, Section 22, Eligibility for order of protection. {1} A person may file a petition for
an order of protection if:

{a) the petitioner is in reasonable apprehension of bodily injury by the petitioner’s partner or family
member as defined in 45-5-2086; or

(b) the petitioner is a victim of one of the following offenses committed by a partner or family
member:

(i} assault as defined in 45-5-201;

(i) aggravated assault as defined in 45-5-202;

(it} intimidation as defined in 45-5-203;

{iv) partner or family member assault as defined in 45-5-206;

(v} criminal endangerment as defined in 45-5-207;

{vi) negligent endangerment as defined in 45-5-208;

{vii} unlawful restraint as defined in 45-5-301;

-19 - SB 278
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(viii) kidnapping as defined in 45-5-302;

{ix) aggravated kidnapping as defined in 45-5-303; or

{x) arson as detined in 45-6-103.

{2) A victim of stalking as defined in 45-5-220, incest as defined in 4b5-5-507, sexual assault as
defined in 45-5-602, or sexual intercourse without consent as defined in 45-5-503 is eligible far an order
of protection against the offender regardless of the petitioner’s relationship to the offender.

{3) A parent, guardian ad litem, or other representative of the petitioner may file a petition for an
order of protection on behalf of a minor petitioner against the petitioner’'s abuser. At its discretion, a court
may appoint a guardian ad litem for a minor petitioner.

(4} A guardian must be appointed for a minor respondent when required by Rule 17(c}, Montana
Rules of Civil Procedure, or by 25-31-602. An order of protection is effective against a respondent
regardless of the respondent’s age.

(5) A petitioner is eligible for an order of protection whether or not:

{a) the petitioner reports the abuse to law enforcement;

(b} charges are filed; or

(c) the petitioner participates in a criminal prosecution.

(6) |f a petitioner is otherwise entitled to an order of protection, the length of time between the

abusive incident and the petitioner’s application for an order of protection is irrelevant.

NEW SECTION. Section 23. Temporary order of protection. {1} A petitioner may seek a

temporary order of protection from a court listed in [section 27]. The petitioner shali file a sworn petition
that states that the petitioner is in reasonable apprehension of bodily injury or is a victim of one of the
offenses listed in [section 22], has a relationship to the respondent if required by [section 22], and is in
danger of harm if the court does not issue a temporary order of protection immediately.

{2} Upon areview of the petition and a finding that the petitioner is in danger of harm if the court
does not act immediately, the court shall issue a temporary order of protection that grants the petitioner
appropriate relief. The temporary order of protection may in¢lude any or all of the following orders:

{a) prohibiting the respondent from threatening to commit or committing acts of violence against
the petitioner and any designated family member;

{b] prohibiting the respondent from harassing, annoying, disturbing the peace of, telephoning,
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contacting, or otherwise communicating, difectly or indirectly, with the petitioner, any named family
member, any other victim of this offense, or a witness to the offense;

{c} prohibiting the respondent from removing a child from the jurisdiction of the court;

(d) directing the respondent to stay 1,500 feet or other appropriate distance away from the
petitioner, the petitioner’s residence, the school or place of employment of the petitioner, or any specified
place frequented by the petitioner and by any other designated family or househoid member;

(e) removing and excluding the respondent from the residence of the petitioner, regardiess of
ownership of the residence;

(t) prohibiting the respondent from possessing or using & THE firearm USED IN THE ASSAULT;

(g} prohibiting the respondent from transferring, encumbering, concealing, or otherwise disposing
of any property except in the usual course of business or for the necessities of life and, if so restrained,
requiring the respondent to notify the petitioner, through the court, of any proposed extraordinary
expenditures made after the order is issued;

{h) directing the transfer of possession and use of the residence, an automabile, and other essential
personal property, regardless of ownership of the residence, automobile, or essential personal property, and
directing an appropriate law enforcement officer to accompany the petitioner to the residence to ensure that
the petitioner safely obtains possession of the residence, automabile, or other essential personal property
or to supervise the petitioner’s or raspondent’s removal of essential personal property;

{i) directing the respondent to complete violence counseling, which may include alcohol or chemical
dependency counseling or treatment, if appropriate;

{j) directing other relief considered necessary to provide for the safety and welfare of the petitioner
or other designated family member.

(3) If the petitioner has fled the parties’ residence, notice of the petitioner’s new residence must
be withheld, except by order of the court for good cause shown.

(4) The court may, without requiring prior notice to the respondent, issue an immediate temporary
order of protection for up to 20 days if the court finds, on the basis of the petiticner’s sworn petition or
other evidence, that harm may result to the petitioner if an order is not issued before the 20Q-day period for

responding has elapsed.

NEW SECTION. Section 24. Order of protection -- hearing. (1} A hearing must be conducted
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within 20 days from the date the court issues a temporary order of protection. At the hearing, the court
shall determine whether good cause exists for the temporary order of protection to be continued, amended,
or made permanent.

{2) The respandent may request an emergency hearing before the end of the 20-day period by filing
an affidavit that demonstrates that the respondent has an urgent need for the emergency hearing. An
emergency hearing must be set within 3 working days of the filing of the affidavit.

{3} The order of protection may not be made mutually effective by the court. The respondent may
obtain an order of protection from the petitioner only by filing an application for an order of protecticn and

following the procedure described in [sections 21 through 29].

NEW SECTION. Section 25. Attorney general to provide forms. The attorney general shall prepare
uniferm sample instructions, petition forms, and order forms for temporary orders of protection and for
orders of protection. The attorney general shall distribute samples of the instructions, petitions, and forms
to the clerk of the district court in each county and to justices’, municipal, and city courts. The clerk of the
district court, justices of the peace, and municipal and city court judges shall make forms available to the

public at no charge.

NEW SECTION. Section 26. Written orders of protection. {1} The court may determine, on the

basis of the respondent’s history of violence, the severity of the offense at issue, and the evidence
presented at the hearing, that, to avoid further injury or harm, the petitioner needs permanent protection.
The court may order that the order of protection remain in effect permanently.

(2) In a dissolution proceeding, the district court may, upon reguest, issue either an order of
protection for an appropriate period of time or a permanent order of protection.

{3) An arder of protection may include all of the relief listed in {section 23], when appropriate.

{4) An order of protection may include restraining the respondent from any other named family
member who is a minor. If this restriction is included, the respondent must be restrained from having
contact with the minor for an appropriate time period as directed by the court or permanently if the court
finds that the minor was a victim of abuse, a witness to abuse, or endangered by the environment of abuse.

{5} An order of protection issued under this section may continue far an appropriate time period

as directed by the court or be made permanent under subsection (1), (2}, or {4). The order may be
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terminated upon the petitioner’s request that the order be dismissed.

(6) An order of protection must include a section that indicates whether there are any other civil
or criminal actions pending involving the parties, a brief description of the action, and the court in which
the action is filed.

{7} An amendment to a temporary order of protection or to an order of protection is effective only
after it has been served in writing on the opposing party.

{8) There is no cost for service of an order of protection.

(9) Any tempeoerary order of protection or order of protection must conspicuously bear the following:

"Violation of this order is a criminal offense under 45-5-220 or 45-5-626 and may carry penaities
of up to $10,000 in fines and up to a 5-year jail sentence,

This order is issued by the court, and the respondent is forbidden to do any act listed in the order,
even if invited by the petitioner or another person. This order may be amended only by further order of this

court or another court that assumes jurisdiction over this matter."

NEW SECTION. Section 27. Jurisdiction and venue. (1) District courts, justices’ courts, municipal
courts, and city courts have concurrent jurisdiction to hear and issue orders under {section 23].

(2) When a t_jivorce or custody action involving the parties is pending in district court, a person may
file a petition for an order of protectionin a justice’s, municipal, or ¢ity court only if the district court judge
assigned to that case is unavailable or if the petitioner, to escape further abuse, left the county where the
abuse occurred. The petitioner shall provide a copy of relevant district court documents to the justice’s,
municipal, or city court, along with the petition. The justice of the peace, municipal court judge, or city
court judge shall immediately certify the pleadings to the original district court after signing an order of
protection under this subsection. If the district court is unable to conduct a hearing within 20 days of
receipt of the certified pleadings, it may conduct a hearing within 45 days of the receipt.

{3} An action brought under [sections 21 through 29] may be filed in the county where the
petitioner currently or temporarily resides, the county where the respondent resides, or the county where
the abuse occurred. There is no minimum length of residency required to file a petition under [sections 21
through 29].

{4} The right to petition for relief may not be denied because the petitioner has vacated the

residence or househald to avoid abuse.
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{5) An order of protection issued under this section is effective throughout the state. Courts and
law enforcement officials shall give full faith and credit to all orders of protection issued within the state.
{6) A certified copy of an order of protection from another state, along with procf of service, may
be filed in a Montana court with jurisdiction over orders of protection in the county where the petitioner
resides. If properly filed in Montana, an order of protection issued in another state must be enforced in the

same manner as an order of protection issued in Montana.

NEW SECTION. Section 28. Appeal to district court. (1) An order issued by a justice’s court,

municipal court, or ¢ity court pursuant to {section 23] is immediately reviewable by the district judge upon
the filing of a notice of appeal. The district judge may affirm, dissolve, ar modify an order of a justice’s
court, municipal court, or city court made pursuant to [section 23 or section 26].

{2) A case in which an order has been issued by a justice’s court, municipal court, or city court

pursuant to {section 23 or saction 26] may be removed to district court upon filing of a notice of removal.

NEW SECTION. Section 29. Registration of orders. {1} The clerk of court, justice of the peace,

municipal court judge, or city court judge shall, within 24 hours of receiving proof of service of an order
under [section 23, section 26, or section 27], mail a copy of the order or any extension, modification, or
termination of the order, along with a copy of the proof of service, to the appropriaté law enforcement
agencies designated in the order.

{2) Law enforcement agencies shall establish procedures, using an existing system for warrant
verification, 1o ensure that peace officers at the scene of an alleged violation of an order of protection are

informed of the existence and terms of the order.

NEW SECTION. Section 30. Codification instruction. (1) [Section 18] is intended to be codified
as an integrat part of Title 48, chapter 23, and the provisions of Title 46, chapter 23, apply to [section 18].

(2] [Section 19] is intended to be cedified as an integral part of Title 46, chapter 6, part 6, and the
provisions of Title 46, chapter 6, part 6, apply to [section 19].

(3} ISections 20 through 29] are intended to be codified as an integral part of Title 40, and the

provisions of Title 40 apply to [sections 20 through 29}.
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1 NEW SECTION. Section 31. Severability. If a part of [this act] is invalid, all valid parts that are
2 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its
3 applications, the part remains in effect in all valid applications that are severable from the invalid
4 applications.

B

6 NEW SECTIQN. Section 32. Code commissioner instruction. Unless inconsistent with jsections
7 1 through 28], any reference in the Montana Code Annotated or in legislation enacted by the 1995
8 legistature to "domestic abuse" is changed to "partner or family member assault”. The code commissioner
9 shall conform internal references and grammar to these changes.

10 -END-
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SENATE BILL NO. 278
INTRODUCED BY BROOKE, GRIMES, CLARK, FELAND, HARGROVE, ECK, HALLIGAN, HARDING,
BISHOP, LYNCH, HARP, ELLINGSON, COCCHIARELLA, MCCULLOCH, LARSON, SQUIRES,
WENNEMAR, KADAS, CAREY, MCKEE, HIBBARD, GRINDE, TAYLOR, REAM, KOTTEL, STANG,
MCGEE, JACOBSON, DOHERTY, CRIPPEN, FRANKLIN, FOSTER, WATERMAN, QUILICI, MURDOCK

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS RELATING TO DOMESTIC
VIOLENCE; CHANGING THE NAME OF THE OFFENSE OF DOMESTIC ABUSE TC PARTNER OR FAMILY
MEMBER ASSAULT; AUTHQRIZING LOCAL GOVERNMENTS TO ESTABLISH MISDEMEANOR PROCBATION
OFFICES; PROVIDING FOR ANOTICE OF RIGHTS TO VICTIMS; AUTHORIZING THE SEIZURE OF WEAPQONS
BY A POLICE OFFICER IN A PARTNER OR FAMILY MEMBER ASSAULT SITUATION; REQUIRING HEALTH
CARE PROVIDERS TO PROVIDE SUSPECTED VICTIMS WITH A NOTICE OF RIGHTS; PROVIDING FOR
TEMPORARY ORDERS OF PROTECTION, ORDERS OF PROTECTION, AND A PROCEDURE FDR ISSUANCE
OF THOSE ORDERS; AND AMENDING SECTIONS 3-10-301,7-32-2227,27-19-201, 27-19-316, 40-4-121,
40-4-123,40-4-124,40-4-217,40-4-219, 45-5-206, 45-5-220, 45-5-6 26, 46-6-105, 46-6-311, 46-6-602,
46-9-302, AND 46-18-202, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

THERE ARE NO CHANGES IN THIS BILL AND IT WILL
NOT BE REPRINTED. PLEASE REFER TO SECOND
READING COPY (YELLOW) FOR COMPLETE TEXT.
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CARE PROVIDERS TO PROVIDE SUSPECTED VICTIMS WITH A NOTICE OF RIGHTS; PROVIDING FOR
TEMPORARY ORDERS OF PROTECTION, ORDERS OF PROTECTION, AND A PROCEDURE POR ISSUANCE
OF THOSE ORDERS; AND AMENDING SECTIONS 3-10-301%, 7-32-2227,27-19-201,27-19-316, 40-4-121,
40-4-123,40-4-124,40-4-217,40-4-219,45-5-206, 45-5-220, 45-5-626, 46-6-105, 46-6-311, 46-6-602,
46-9-302, AND 46-18-202, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 3-10-301, MCA, is amended to read:

"3-10-301. Civil jurisdiction. {1) Except as provided in subsestion{2}andin 3-11-103 and in
subsection (2} of this section, the justices’ courts have jurisdiction:

(a) in actions arising on contract for the recovery of money only if the sum claimed does not
exceed $5,000, exclusive of court costs;

(b) in actions for damages not exceeding $5,000, exclusive of court costs, for taking, detaining,
ar injuring personal property or for injury to resal property when no issue is raised by the verified answer of
the defendant involving the title to or passession of the real property;

(¢} in actions for damages not exceeding $5,000, exclusive of court costs, for injury to the person,
except that, in actions for false imprisonmént, libel, slandar, criminal conversation, seduction, malicious

prosecution, determination of paternity, and abduction, the justice of the peace does not have jurisdiction;
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(d) in actions to recover the possession of personal property if the value of the property does not
exceed $5,000;

(&) in actions for a fine, penalty, or forfeiture not exceeding $5,000, imposed by a statute ar an
ordinance of an incorporated city or town when no issue is raised by the answer involving the legality of
any tax, impost, assessment, toll, or municipal fine;

{f} in actions upcn bonds or undertakings conditioned for the payment of money when the sum
claimed does not exceed $5,000, though the penalty may exceed that sum;

{g) to take and enter judgment for the recovery of money on the confession of a defendant when
the amount confessed does not exceed $5,000, exclusive of court costs;

{h) to issue temporary restraining orders, as prdvidad.in 40-4-121:3}, and orders of protection, as
provided in [sections 21 through 29]. . '

(2) Justices’ caurts do not have jurisdiction in civil actions that might resuit in a judgment against

the state for the payment of money."

Section 2. Section 7-32-2227, MCA, is amended to read:

"7-32-2227. Inmate eligibility for participation. A person may be permitted to participate in a
county jail work program if he the person:

{1} has been sentenced to the county jail for an offense and is not confined in the county jail upon
process in a civil action or prior to examination or trial;

(2) is not serving a sentence for homicide, robbery, sexual intercourse without consent, arson,
burglary, kidnapping, escape, assault, demestio-abuse partner or family member assault, incest, or any
othar offense in which violence is an element of the crime or for an offense during the course of which
badily injury occurred; _

{3) was not prohibited from participating in the county work program by the sentencing judge,
magistrate, or justice of the peacey or ke by the judge’'s, magistrate's, or justice’s successor; and

{4) has applied to participate to the county sheriff and the sheriff, pursuant to written policy, has

approved the participation.”

Section 3. Section 27-19-201, MCA, is amended to read:

"27-19-201. When preliminary injunction may be granted. An injunction order may be granted in
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the following cases:

{1} when it shaH-appear appears that the applicant is entitled to the retief demanded and sweb the
relief or any part thereef of the relief consists in restraining the commission or continuance of the act
complained of, either for a limited period or perpetually;

(2) when 11 shal—appear appears that the commission or continuance of some act during the
litigation would produce a great or irreparable injury to the applicant;

(3} when it shall-appear appears during the litigation that the adverse party is doing or threatens
or is about to do or is procuring or suffering to be done some act in violation of the applicant’s rights,
respecting the subject of the action, and tending to render the judgment ineffectual;

(4} when it appears that the adverse party, during the pendency of the action, threatens or is about
to remove or to dispose of hie the advérse party’s property with intent to defraud the applicant, an
injunction order may be granted to restrain the removal! or disposition;

{5) when it appears that the applicant has suffered-errmay—sutier-physioalabuse applied for an

order under the provisions of 40-4-121 or_an order of protection under [sections 21 through 29}.”

Section 4. Section 27-19-316, MCA, is amended to read:

*27-19-318. Contents and filing of restraining order granted without notice. Each temporary
restraining order granted without notice must:

(1) be endarsed with the date and hour of its issuance;

(2) be filed immediately in the clerk’s office and entered in the record;

(3) define the injury and state why sueh the injury is irreparable and why the order was granted
without notice; and

{4} except as provided in 40-4-121 or [sactions 21 through 29], expire by its terms within sueh

the time after entry, not to excead 10 days, as the court or judge fixes.”

Saction 5. Section 40-4-121, MCA, is amended to read:

"40-4-121. Temporary order or temporary injunction. (1) In a proceeding for dissolution of
marriage or for legal separation or in a proceeding for disposition of property or for maintenance or support
following dissolution of the marriage by a court whiek that lacked persanal jurisdiction over the absent

spousa, either party may move for temparary maintenance or temporary support of a child of the marriage
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entitled to support. The motion must be accompanied by an affidavit setting forth the factual basis for the
motion and the amounts requested.

{2) As a part of a motion for temporary maintenance or support or by independent motion
accompanied by affidavit, either party may request the court to issue a temparary injunction for any ‘of the
following relief:

(a} restraining any person from transferring, encumbering, concealing, or otherwise disposing of
any property, except in the usual course of business or for the necessities of life, and, if so restrained,

requiring the person to notify the moving party of any proposed extracrdinary expenditures made after the

.order is issued;

{b} enjoining a party from molesting or disturbing the peace of the other party or of any family
member or from stalking, as defined in 45-5-220;

{c) excluding a party from the family home or from the home of the other party upon a showing
that physical or emotional harm wouid otherwise result;

{d) enjoining a party from removing a child from the jurisdiction of the court;

(e) ordering a party to complete counseling, including alcohol or chemical dependency counseling
or treatment; and

(f) providing other injunctive relief proper in the circumstances; and

{d) providing additional relief available under [sections 21 through 29].

{3) A person may seek the relief provided for in subsection (2) without filing a petition under this

part for a dissolution of marriage or legal separation by filing a verified petition:

b} requasting relief under Title 27, chapter 19, part 3. Any temporary injunction entered under this

subsection must be for a fixed period of time, not to exceed 1 year, and may be modified as provided in

Title 27, chapter 19, part 4, and 40-4-208, as appropriate. Rersons-who-may—rogquest—rolief-underthis

(4) The court may issue a temporary restraining order for a period not to exceed 20 days without
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requiring notice to the other party only if it finds on the basis of the moving affidavit or other evidence that
irreparable injury will result to the moving party if no order is issued until the time for responding has
elapsed.

{5) A respanse may be filed within 20 days after service of notice of meotion or at the time specified
in the temporary restraining order.

{6) At the time of the hearing, the court shall determine whether good cause exists for the

injunction to continue for 1 year.

#063(7) On the basis of the showing made and in conformity with 40-4-203 and 40-4-204, the

court may issue a temporary injunction and an order for temporary maintenance or support in amounts and
on terms just and proper in the circumstance.

HH{8) A temporary order or injunction e~peranent-irighetion,_entered pursuant to this section
or [sections 21 through 29}:

{a)l may be revoked or modified on a showing by affidavit of the facts necessary to revocation or

modification of a final decree under 40-4-208 ererdertndorTitle-2 1 —ahaptor19part-3-as-appropriate;

(b} terminates upon order of the court or when the petition is voluntarily dismissed; and

(c) when issued under this section, must conspicuously bear the following: "Violation of this order
is a criminai offense under 45-5-220 or 45-5-626."

H24(9) When the petitioner has fled the parties’ residence, notice of the petitioner’s new residence
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must be withheld except by order at the court for good cause shown.

Section 6. Section 40-4-123, MCA, is amended to read:

"40-4-123. Jurisdiction and venuse. (1) District courts, municipal courts, justices’ courts, and city
courts have concurrent jurisdiction to hear and issue orders under 40-4-12143}.

{2) The municipal judge, justice of the peacae, or city court judge shall on motion suspend all further
proceedings in the action and certify the pieading and any orders to the clerk of the district court of the
caunty where the action was begun if an action for declaration of invalidity of a marriage, legal separation,
or dissolution of marriage; or for child custedy is pending between the parties. From the time of the
certification of sweh the pleadings and any orders to the cierk, the district court has the same jurisdiction
over the action as if it had been commenced therein in district court.

(3) An action brought under 40-4-121{3} may be tried in the county in which either party resides
or in which the physical abuse was committed.

{4} The right to petition for relief may not be denied because the plaintiff has vacated the residence

or household to avoid abuse.”

Section 7. Section 40-4-124, MCA, is amended to read:

"40-4-124. Review or removal -- district court. (1) An arder issued by a municipal court, justiee
justice’s court, or city court pursuant to 40-4-12143} is immediately reviewable by the judge of the district
court at chambers upon the filing of a notice of appeal. The district judge may affirm, dissaolve, or modify

an order of a municipal court, justiee justice’s court, or city court made pursuant to 40-4-121434.

Z& .6- sB 278
Montana Legisiative Councl



‘54th Legisiature $B0278.02

L5 1 B - e 2 R

()]

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

{2) Any case in which an order has been issued by a municipal court, justiee justice’s court, or city

court pursuant to 40-4-121(3} may be removed to district court upon filing of a notice of removal."”

Section 8. Section 40-4-217, MCA, is amended to read:

"40-4-217. Visitation. (1) A parent not granted custody of the child is entitled to reasanable
visitation rights unless the court finds, aftar a hearing, that visitation wouid endanger seriously the chiid's
physical, mental, moral, or emaotional heaith.

(2) In a proceeding for dissolution of marriage or legal separation, the court may, upon the petition
of a grandparent, grant reasonable visitation rights to the grandparent of the child if the court fi-nds, after
a hearing, that the visitation would be in the best interest 6f the child.

{3) The court may modify an order granting or denying visitation rights whenever modification
would serve the best interest of the chiid; but however, the court may not restrict a parent’s visitation
rights unless it finds that the visitation would endanger seriously the child’s physical, mental, moral, or
emotional health or uniess the prdvisions of subsaection (6) apply.

(4) So long as a noncustodial parent who has visitation rights under a decree or a custody
agreement remains a resident of this state, a resident custodial parent shall, before changing the child’s
residence to another state and unless the noncustodial parent has given written consent, give written notice
to the noncustodial parent, as provided in subsection (5).

{5) The written notice required by subsection (4} must be served personally ¢r given by certified
mail not less than 30 days before the proposed change in residence. Proof of service must be filed with
the court that issued the custody order. The purpose of the notice is to allow the noncustoedial parent to
seek a modification of hig the parent’s visitation schedule.

{6) (a) If a noncustodial parent has been convicted of any of the crimas listed in subsection (8)(c),
the custodial parent or any other person who has been granted custody of the child pursuant to court order
may file an objection to visitation with the court. The custadial parent or other person having custody shall
give notice to the noncustodial parent of the objection as provided by the Montana Rules of Civil Procedure,
and the noncustodial parent shali-hawe has 20 days from the notice to respond. If the noncustodial parent
fails to respond within 20 days, the visitation rights of the noncustodial parent are suépended until further
order of the court, If the noncustodial parent responds and objects, a hearing must be held within 30 days

of the.responsae.
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(b} The noncustodial parent has the burden at the hearing to prove that visitation by the
noncustodial parent does not seriously endanger the child’s physical, mental, moral, or emotional health
and that the modification of visitation is not in the best interest of the child.

(c) This subsection (6) applies to the following crimes:

(i) deliberate homicide, as described in 45-5-102;

{ii} mitigated deliberate homicide, as described in 45-5-103;

(iii) sexual assault, as described in 45-5-502;

(iv) sexual intercourse without consent, as described in 45-5-503;

{v) incest, as described in 45-5-507;

{vi) aggravated promotion of prostitution of a child, as described in 45-5-603(1)(b);

(vii) endangering the welfare of children, as described in 45-5-622;

{viii) domestie-abuse partner or family member assault of the type described in 45-5-206(1}(a);

(ix) sexual abuse of children, as described in 45-5-625."

Section 9. Section 40-4-219, MCA, is amended to read:

"40-4-219. Modification. (1) The court may in its discretion modify a prior custody decree if it
finds, upon the basis of facts that have arisen since the prior decree or that were unknown to the court at
the time of entry of the prior decree, that a change has occurred in the circumstances of the child or his

the child's custodian and that the modification is necessary to sarve the best interest of the child and if it

further finds that:

{a) the custadian agrees to the modification;

{b} the child has been integrated into the family of the petitioner with consent of the custodian;

{c) the child's present environment endangers seriously his the child’s physical, mentai, maral, or
emotional heaith and that the harm likely to be caused by a change of environment is outweighed by its
advantages to hwn the child;

{d) the chiid is 14 years of age or older and desires the modification;

(e} the custodian wilifully and consistantly:

{i} refuses to allow the child to have any contact with the noncustodial parent; or

(i) attempts to frustrate or deny the noncustodial parent’s exercise of visitation rights; or

(f) the custodial parent has changed or intends to change the child’s residence to another state.
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(2) A court may modify a de facto custody arrangement in accordance with the factors set farth
in 40-4-212.

{3) The court shall presume the custedian is not acting in the child’s best interest if the custodian
does any of the acts specified in subsection {1){e) or (8).

{4) The court may modify the priar decree based on subsection (1)(f) t0 provide a new visitation
schedule and tc apportion transportation costs between the parents.

{5} Attornev fees and costs skall must be assessed agaiﬁst a party seeking modification if the court
finds that the modification acticn is vexatious and constitutes harassment.

(6) A custody decree may be modified upen the death of the custodial parent pursuant to
40-4-221.

{7} As used in this section, "prior custody decree” means a custody determination cortained in a
judicial decree or order made in a custody proceeding.

{8) {a) if a parent has been convicted of any of the crimes listed in subsection (B)(c], the other
parent or any other person who has been granted custody of the chiid pursuant to court order may file an
objection to the current custody order with the court. The parent or other person having custody shall give
notice to the convicted parent of the objection as provided by the Montana Rules of Civil Procedure, and
the convicted parent shat-have hag 20 days from the notice to respond. If the convicted parent fails to
respond within 20 days, the custody rights of the convicted parent are suspended until further order of the
court. It the convicted parent responds and objects, a hearing must be held within 30 days of the
response.

(b} The convicted parent has the burden at the hearing to prove that custody by the convicted
parent does not sericusly endanger the child’s physical, mental, moral, or emotional health and that the
modification of custody is not in the best interest of the child.

(c} This subsection {8} applies to the following crimes:

(i) deliberate homicide, as described in 45-5-102;

(i) mitigated deliberate homicide, as described in 45-5-103;

(i) sexual assault, as described in 45-5-502;

(iv) sexual intercourse without consent, as described in 45-5-503;

{v) incest, as described in 45-5-507;

(vi) aggravated promotion of prostitution of a child, as described in 45-5-603(1)(b);
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(vii} endangering the welfare of children, as described in 45-5-622;

(viii) demestieabuse partner or family member_assault of the type described in 45-5-206(1)(a);

(ix) sexual abuse of children, as described in 45-56-625."

Section 10. Section 45-5-206, MCA, is amended to read:
"45.5-206, Demestio-abuse Partner or family member assault -- penalty. (1) A person commits

the offense of demestie—abuse partner or family member assauit if the person:

(a) purposely or knowingly causes bodily injury to a farrily-memberes partner or family member;

{b) negligently causes bodily injury to a family-rrembere+ partner or family member with a weapon

{2) For the purposes of 46-6-311,_ [sections 21 through 298], and this section, the following

definitions apply:

{a) "Family member" means mothers, fathers, children, brothers, sisters, and other past or pr.esent
tamily members of a household. These relationships include reiationships created by adoption and
remarriage, including stepchildren, stepparents, in-laws, and adoptive children and phrents. These
relationships continue regardiess of the ages of the parties and whether the parties reside in the same
househald.

(b) —Rartres~ "Partners” means spouses, former spouses, persons who have a child in common,

and persons who have been or are currently in a dating or ongaing intimate relationship with a person of
the opposite sex.

(3) {a} A-pereen An otfender convicted of demestia-abuse-forthe-first-or-seeend-time partner or
tamily member assault shall be fined not te—exeeed less than $100 or more than $1,000 e+ and be

imprisoened in the county jail not to exceed 1 year—e+beth or not less than 24 hours for a_first offense.

An offender convicted of a second offense under this section shall be fined not less than $300 or more than

$1,000 and be imprisoned in the county jail

not less than 72 hours or more than 1 vear. Upon a first or

Z& | 210 - SB 278
Montana ‘.Gﬂ""m‘ Cournl




54th Legislature $B0278.02

second conviction, the offender may be ordered into misdemeanor probation as provided in [section 18].

On a third or subsequent conviction for demestie—wabuse partner or family member assauit, the petses

esnwisted offender shall be fined not less than $500 and not more than $50,000 and be imprisoned in the
county jail or in the state prison far a term not less than 48 30 days and not mare than 5 years, or both.

(b) For the purpose of determining the number of convictions under this section, a conviction

means a conviction, as defined in 45-2-101, in this state, conviction for a violation of a similar statute in

another state, or a forfsiture of bail or collateral deposited to secure the defendant’'s appearance in court

in this state or in another state for a violation of a similar statute, which forfeiture has not been vacated.

(4) {a) A-persen An offender convicted of demestie-abuse partner or family member assauit shail

be required to pay for and complete a a counseling

assessment with a focus on violence, dangerousness, and chemical dependency. The offender shall follow

through on all recommendations made by the counseling provider. The counselor must be approved by the

court. The counseling must include a counseling assessment and a minimum of 25 hours of counseling,

in addition 1o the agsessment. The assessment and the counseling must be:

(i) with a person licensed under Title 37, chapter 3- 17, 22, or 23;

{ii) with a professional person as defined in 53-21-102; or

{iii) in a specialized domestic violence intervention program.

{b) The counseling provided in subsection (4)(al must be directed to the violent conduct of the

WMH offender. Other issues indicated by the assessment may be addressed in additional

counseling beyond the minimum_25 hours. Subsection {4)(al does not prohibit the placement of the

sorvioted-person offender in other appropriate treatment if the court determines that there is no available

treatment program directed to the violent conduct of the eenvieted-perseon offender.

5] In_addition to_any sentence imposed under subsections (3} and {4}, after determining the
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financial resources and future ability of the offender to pay restitution as provided for in 46-18-242, the
court shall require the offender, if able, to pay the victim’s reasonable actual medical, housing, wage loss,

and counseling costs ir-addition-to-required-seunseling-and-fines.
{6) In addition to the requirements of subsection {6) if financially able, the offender shall be

ordered to pay for the costs of the affender’s probation, if probation is ordered by the court,
{7) The court may prohibit an_offender eharged-of convicted under this section from possession
or use of a THE firearm USED N THE ASSAULT. The court may reveke-tho-ofenders-cenaesied-woapen
H— : i p—the-dutation—of-the-sentenee ENFORCE 45-8-323 IF A
FIREARM WAS USED IN THE ASSAULT.

{8) At the time of sentencing, the court shall provide an offender a written copy of the offen.der's

sentence.”

Section 11. Section 45-5-220, MCA, is amended to read:

"45-5-220. Stalking -- exemption -- penalty. (1) A person commits the offense of staltking if the
parson purposely or knowingly causes another person substantial emotional distress or reasonable
apprehaension of bodily injury or death by repeatedly:

(a) following the stalked person; or

{b) harassing, threatening, or intimidating the stalked person, in person or by phone, by mail, ar
by other action, device, or method.

{2} This section does not apply 10 a constitutionally protected activity.

{3} For the first offense, a person convicted of stalking shall be imprisoned in the county jail for -
a term not to exceed 1 year or fined an amount not to exceed $1,000, or both. For a second or subsequent
offense or for a first offense against a victim who was under the protection of a restraining order directed
at the offender, the offender shall be imprisoned in the state prison for a term not to exceed 5 years or
fined an amount not to exceed $10,000, or both. A person convicted of stalking may be sentenced to pay
all medicai, counseling, and other costs incurred by or on behalf of the victim as a result of the offense.

(4} Upen presentation of credible evidence of violation of this section, an order may be granted,
as set forth in 40-4-1+21 [sections 21 through 29|, restraining a person from engaging in the activity
described in subsection {1).

(5) For the purpose of determining the number of convictions under this section, "conviction”
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means:

{a) a conviction, as defined in 45-2-101, in this state;

{b) a conviction for a violation of a statute similar to this section in another state; or

{c) a forfeiture of bail or collaterai deposited to secure the defendant’s appearance in court in this
state or another state for a violation of a statute similar to this section, which forfeiture has not been
vacated.

(6) Attempts by the accused person to contact or follow the stalked person after the accused
person has been given actual notice that the stalked person does not want to be contacted or foliowed
constitutes prima facie evidence that the accused person purposely or knawingiy followed, harassed,

threatened, or intimidated the stalked person.”

Section 12. Section 45-5-626, MCA, is amended to read:
"45.5.626. Violation of pretestive order of protection —miedemeaner. (1) A person commits the

offense of violation of a-pretestive an order of protection it he the person, with knowledge of the order,

purposely or knowingly violates a provision of any order pravided for in 40-4-121 or an order of protection

under [sections 21 through 29]. it may be inferred that the defendant had knowledge of an order at the

time of an offense if the defendant had been served with the order befare the time of the offense. Service

of the order is not required upon a showing that the defendant had knowledge of the order and its content.

{2} Only the respondent under an order of protection may be cited for a violation of the order. The

petitioner who filed for an order of protection may not be cited for a violation of that order of protection.

#3(3) A-person An offender convicted of violation of a-preteetive an order of protection shail be
fined not to exceed $5C0 or be imprisoned in the county jail for a term not to exceed 6 months, or both,

for a first offense. Upon conviction for a second cffense, an offender shall be fined not less than $200 and

not more than 5500 and be imprisoned in the county iail not less than 24 hours and not more than 6

months. Upon canviction for a third or subsequent offense, an offender shall be fined not less than $500

and not mare than $2,00Q and be imprisoned in tha county jail or state prison for a term not less than 10

days and not more than 2 years.”

Section 13. Section 46-6-105, MCA, is amended to read:

“46-6-105. Time of making arrest. An arrest may be made at any time of the day or night, except
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that a person may not be arrested in the person’s home or private dwelling place at night for a misdemeanor
committed at some other time and pilace unless upon the direction of a judge endorsed upon an arrest
warrant. However, a person may be arrested in the person’s home or private dwelling at night if the person

is being arrested pursuant to 46-6-311 for the offense of demestie—abuee partner or_family member

assault.”

Section 14. Section 46-6-311, MCA, is amended to read:

"46-6-311. Basis for arrest without warrant. (1) A peace officer may arrest a person when a
warrant has not been issued if the officer has probable cause to believe that the person is committing an
offense or that the person has committed an offense and existing circumstances require immediate arrest.

{2) The summoning of a peace officer to a piace of residence by a family-—membere¢ partner or
family member constitutes an exigent circumstance for making an arrest. Arrest is the preferred respanse
in derrestie-abuse partner or family mempber assault cases involving injury to the victim, use or threatened

use of a weapon, violation of a restraining order, or other imminent danger to the victim.”

Section 15. Section 46-6-602, MCA, is amended to read:
"46-6-602. Notice of rights to victim vpen-arrest in demestie-violenee-situation partner or family
member assault. Whenever a peaca officer arrests a person for derrestie-abuee partner or family member

assault, as defined in 45-5-206, #-the-vietifm—ie-preseRt; gr_responds to a call in which partner or family
member assault is suspected, the officer,outside the presence of the offender, shall advise the victim of

the availability of a sheiter or other services in the community and give the victim immediate notice of any

legal rights and remedies available. The notice must include furnishing the victim with a copy of the

foilowing statement:

" Y OU-ARE- THEVHETHM-OF-DOMESHC-ABUSE-the The city or county attorney's office can file

criminal charges against yeurabuser an offender if the offender committed the offense of partner or family
member assauit,

In addition to the criminal charges filed by the state of Montana, you are antitied to the followin
civil remedies: |
You rave-the-right-te may go to court and file a petition requesting any of the following arders for

ralief:
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(1) an order of protection restraming—yeur—abuses that prohibits the offender from abusig

threatening to hurt you or hurting you;

{2} an order of protection directing-yew—abuser that directs the offender to leave your Beusehetd

home and prohibits the otfender from having any contact with vou:

{3} an order of protection preventing-yourabuser that prevents the offender from transferring any

property except in the usual course of business;

(4) an order &

of protection that prohibits the offender from being within 1,500 feet or other appropriate distance of you,

any named family member, and your worksite or other specified place;

i . L obliaati I N
{5) an order of protection that gives you possession of necessary personal property;

(6) an order of protection that prohibits the offender from possessing or using ary THE firearm

USED IN THE ASSAULT.

If you file a petition in_district court, the district court may order all of the above and may award

custody of your minor children to you or to the other parent. The district court may order visitation of your

chitdren between the parents. The district court may order the offender to pav support payments to you
if the offender has a leqgal obligation to pay vou support payments.

The forms that vou need to aobtain an order of protection_are at . You may call

at for additional information about an order of protection.

You_may file a petition in district court at

You may be eligible far restitution pavments from the -offender (the offender would repay you for

costs_that you have had to pay as a result of the assault) or for crime victims compensation payments {a

fund administered by the state of Magntana for innocent victims of crime). You may call at

for additional information about restitution or crime victims compensation.

The following agencies may be able to give you additional information or emergency help. {List

telephone numbers and addresses of agencies other than sheiters with secret locations and a brief summary

of services that are available.)""
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Section 16. Section 46-9-302, MCA, is amended to read:
"46-9-302. Bail schedule -- acceptance by peace officer. (1) A judge may establish and post a
schedule of bail for offenses over which the judge has ariginal jurisdiction. A person may not be released

on bail without first appearing before the judge when the offense is derrestio—abuse partner or family

member assault, apy-assavit-agairsta-farrily-rmemberosapartrer, as defined in 45-5-208, or stalking, as

defined in 45-5-220.

(2} A peace officer may accept bail on behalf of a judge:

(a) in accordance with the bail schedule established under subsection (1); or

(b) whenever the warrant of arrest specifies the amount of bail.

(3} Whenever a peace officer accepts bail, the officer shall give a signed receipt to the offender
setting forth the bail received. The peace officer shall then deliver the bail to the judge before whom the

offender is to appear, and the judge shall give a receipt to the peace officer for the bail delivered.”

Section 17. Section 46-18-202, MCA, is amended to read:

"46-18-202. Additional restrictions on sentence. (1) The distriet court may also impose any of the
following restrictions or conditions on the sentence provided for in 46-18-201 that it considers necessary
to obtain the objectives of rehabilitation and the protection of society:

{a) prohibition of the defendant’s holding public office;

{b} prohibition of the defendant’s owning or carrying a dangergus weapon;

{c) restrictions on the defendant’s freedom ot association;

{d) restrictions on the defandant’s freedom of movemant;

{e) any other limitation reasonably related to the objectiveé of rehabifitation and the protection of
society.

{2) Whenever the district court imposes a sentence of imprisonment in the state prison for a term
exceeding 1 year, the court may also impose the restriction that the defendant be ineligible for parole and
participation |n the supervised release program while serving that term. If sueh-a the restriction is to ba
imposed, the court shail state the reasons for it in writing. If the court finds that the restriction is necessary
for the protection of society, it shall impose the restriction as part of the sentence and the judgment sha#

must contain a statement of the reasons for the restriction.
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44{3) When the distrigt court imposes a sentence of probation as defined in 46-23-1001, any

probation agreement signed by the defendant may contair a clause waiving extradition.”

NEW SECTION. Section 18. Misdemeanor probation offices -- officers -- costs. (1) A local
government may establish a misdemeanor probation office associated with a justice’s court, municipal
court, or city court. The misdemeanor probation office shall monitor affenders for misdemeanor sentence
compliance and restitution payments. An offender is considered a fugitive under the conditions provided
in 46-23-1014.

(2} A lccal government may appoint misdemeanor probation officers and other empioyees
necessary to administer this section. Misdemeanor probation officers:

(a} must have the minimum training required in 46-23-1003;

{b} shail follow the supervision guidelines required in 46-23-1011; and

(¢} may order the arrest of an offender as provided in 46-23-1012.

{3) An offender who is convicted of the offense of partner or family member assault under
45-5-206 or of a violation of an order of protection under 45-5-626 and who is ordered to be supervised
by misdemeanor probation must be ordered to pay for the cast of the misdemeanor probation. The actuai
cost of probatian supervision over the offender’s sentence must be paid by the offender unless the offender
can show that the offender is unable to pay those costs. The costs of misdemeanor probation are in

addition to any other fines, restitution, or counseling ordered.

NEW SECTION. Section 19. Partner or family membaer assault -- ssizure of waeapon. (1} A peace
officer who responds to a call relating to partner or family member assauit shall seize arny THE weapon used
or threatened to be used in the alieged assault.

(2) The responding officer may, as appropriate:

(a) take ary REASONABLE action necessary to provide for the safety of a victim and any other
membaer of the household;

(b} transport or arrange for the transportation of the victim and any other member of the househoid
to a safe location; and

(c} assist a victim and any other member of the household to remove necessary personal items.
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(3) A weapon seized under this section may not be returned to the offender untii ACQUITTAL CR

UNTIL the return is ordered by the court.

NEW SECTICN, Section 20. Notice of rights when partner or family membaer assault is suspected.
(1} Whenever a patient seeks heaith care and the health care provider suspects that partner or family
member assauit has occurred, the health care provider, outside the presence of the suspected offender,
shall MAY advise the suspected victim of the availability of a shelter or other services in the community
and give the suspected victim immaediate notice of any legal rights and remedies available. The notice must
include furnishing the suspected victim with a copy of the following statement:

"The city or county attorney’s office can file criminal charges against the offender if the offender
committed the offense of partner or family member assault.

In addition to the criminal charges filed by the state of Montana, you are entitled to the civil
remedies listed below. ‘

You may go to court and file a petition requesting any of the following orders for relief:

{1) an order of protection that prohibits the offender from threatening to hurt you or hurting you;

(2) an order of protection that directs the offender to leave your home and prohibits the offender
from having any contact with you;

{3) an order of protection that prevents the offender from transferring any property except in the
usual course of business;

(4} an order of protection that prohibits the offender from being within 1,500 feet or other
appropriate distance of you, any named family member, and your worksite or other specified place;

(5) an order of protection that gives you possession of nacessary personal property;

(6) an order of protection that prohibits the offender from possessing or using ary THE firearm
USED IN THE ASSAULT.

if you file a petition in district court, the district court may arder all of the above and may award
custody of your minor children to you or the other parent. The district court may order visitation of your
children between the parents. The district court may order the offender to pay support payments to you
if the offender has a legal obligation to pay you support payments.

The forms that you need to obtain an order of protection are at - You may call

at tor additional information about an order of protection.
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You may file a petition in district court at

You may be eligible for restitution payments from the offender (the offender would repay you for
costs that you have had to pay as a result of the assauit) or for crime victims compensation payments (a
fund administered by the state of Montana for innocent victims of crime). You may call at

for additional infarmation about restitution or crime victims compensation.

The following agencies may be able to give you additional information or emergency help. (List
telephane numbers and addresses of agencies other than shelters with secret locations and a brief summary
of services that are available.)"

(2) Partner or family member assault may be suspected by health care workers in circumstances
in which a patient repeatedly seeks health care for trauma type injuries or a patient gives an explanation
tor injuries that is not consistent with the injuries that are observed.

(3) For purposes of this section, "health care provider” has the meaning provided in 50-16-504,

NEW SECTION. Section 21. Purpose. The purpose of [sections 21 through 29] is to promote the
safety and protection of all victims of partner and family member assault, victims of sexual assault, and

victims aof stalking.

NEW SECTION. Section 22. Eligibility for order of protection. (1} A person may file a petition for
an crder of protection if:

{a) the petitioner is in reasonable apprehension of bodily injury by the petitioner’s partner or family
member as defined in 45-5-206; or

(b} the petitioner is a victim of one of the following offenses committed by a partner or family
member:

(i) assault as defined in 45-5-201;

(i) aggravated assault as defined in 45-5-202;

{iii) intimidation as defined in 45-5-203;

{iv} partner or family member assault as defined in 45-5-206;
(v} criminal endangerment as defined in 45-5-207;
{(vi) negligent endangerment as defined in 45-5-208;

{(vii} unlawtul restraint as defined in 45-5-301;
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{viil) xidnapping as defined in 45-5-302;

{ix) aggravated kidnapping as defined in 45-5-303; or

(x) arson as defined in 45-6-103.

{2) A victim of stalking as defined in 45-5-220, incest as defined in 45-5-507, sexual assault as
defined in 45-5-502, or sexual intercourse without consent as defined in 45-5-503 is eligibie for an order
af protection against the offender regardless of the petitioner’s relationship to the offender.

{3) A parent, guardian ad litem, or other representative of the petitioner may file a petition for an
arder of proiection on behalf of a minor petitioner against the petitioner’s abuser. At its discretion, a court
may appeint a guardian ad litem for a minor petitioner.

{4) A guardian must be appointed for a minor respondent when required by Rule 17(c}, Mantana
Rules of Civil Procedure, or by 25-31-602. An order of protection is effective against a respondent
regardless of the respondent’s age.

{5) A petitioner is eligible for an order of protection whether or not:

(a} the petitioner reports the abuse to law enforcement;

(b) charges are filed; or

(c) the petitioner participates in a criﬁinal prosecution.

(6] If a petitioner is otherwise entitied t0 an order of protection, the length of time between the

abusive incident and the petitioner’s application for an order of protection is irrelevant.

NEW SECTION. Section 23. Temporery order of protection. (1) A petitioner may seek a
temporary order of protection from a court listed in [section 27). The petitioner shall file a sworn petition
that states that the petitioner is in reasonable apprehension of bodily injury or is a victim of one of the
offanses listed in [section 22], has a relationship to the respondent if required by [section 22], and is in
danger of harm if the court does not issue a temporary order of pratection immediately.

{2) Upon a review of the petition and a finding that the petitioner is in danger of harm if the court
does not act immediately, the court shall issue a temporary order of protection that grants the petitioner
appropriate relief. The temporary order of protection may include any or all of the following orders:

{al prohibiting the respondent from threatening to commit or committing acts of violence against
the petitioner and any designated family member;

(b) prohibiting the respondent from harassing, annoying, disturbing the peace of, telephoning,
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contacting, or otherwise communicating, directly or indirectly, with the petitioner, any named family
member, any other victim of this offense, or a witness 1o the offense;

{c} prohibiting the respondent from removing a child from the jurisdiction of the court;

(d) cdirecting the respondent to stay 1,500 feet or other appropriate distance away from the
petitioner, the petitioner’s residence, the school or place of employment of the petitioner, or any specified
place frequented by the petitioner and by any other designated family or household member;

(e} removing and exciuding the respondent from the residence of the petitioner, regardless of
ownership af the residence;

{f) prohibiting the respondent from possessing or using @ THE firearm USED IN THE ASSAULT,;

{g) prohibiting the respondent from transferring, encumbering, cancealing, or otherwise disposing
of any property except in the usual course of business or for the necessities of life and, if so restrained,
requiring the respondent to notify the petitioner, through the court, of any proposed extraocrdinary
expenditures made after the order is issued,

{h) directing the transfer of possession and use of the residence, an automabile, and other essentia
personai property, regardless of ownership of the residence, automobile, or assential personal property, and
directing an appropriate law enforcement officer.to accompany the petitioner to the residence to ensure that
the petitioner safely obtains possession of the residence, automobile, or other essential personal property
or to supervise the petitioner's or respondent’s removal of essential personal property;

(i) directing the respondent to complete violence counseting, which may include alcohal or chemical
dependency counseling or treatment, if appropriate;

(j) directing other relief considered necessary to provide for the safety and welfare of the petitioner
or other designated family member.

(3) If the petitioner has fled the parties’ residence, notice of the petitioner’s new residence must
be withheld, excépt by order of the court for good cause shown.

(4) The court may, without requiring prior notice to the respondent, issue an immediate temporary
order of protection for up to 20 days if the court finds, on the basis of the petitioner’s sworn petition or
other evidence, that harm may resuit to the petitioner if an order is not issued before the 20-day period for

rasponding has elapsed.

NEW SECTION. Section 24. Order of protection -- hearing. (1) A hearing must be conducted
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within 20 days from the date the court issues a temporary order of protection. At the hearing, the court
shall determine whether good cause exists for the temporary order of protection to be continued, amended,
or made permanent.

{2} The respondent may request an emargency hearing before the end of the 20-day period by filing
an affidavit that demonstrates that the respondent has an urgent need for the emergency hearing. An
emergency hearing must be set within 3 working days of the filing of the affidavit.

{3) The order of protection may not be made mutually effective by the court. The respondent may
obtain an order of protection from the petitioner only by filing an application for an order of protection and

following the procedure described in [sections 21 through 29].

NEW SECTION. Section 25. Attorney general to provide forms, The attorney general shall prepare
uniform sample instructions, petition forms, and order forms for temporary orders of protec_tion and for
orders of protection. The attornay general shall distribute sampies of the instructions, petitions, and forms
to tha clerk of the district court in each county and to justices’, municipal, and city courts. The clerk of the
district court, justices of the peace, and municipal and city court judges shall make forms ayaiiable to the‘

public at' no charge.

NEW SECTION. Section 28. Written orders of protection. (1} The court may determine, on the
basis of the respondent’s history of violence, the severity of the offense at issue, and the evidence
presented at the hearing, that, to avaid further injury or harm, the petitioner needs permanent protection.
The court may order that the order of protection remain in effect permanently,

(2} In a dissolution proceeding, the district court may, upon request, issue either an order of
protection for an appropriate period of time or a permanent order of pratection.

(3) An order of protection may include all of the relief listed in [section 23], when appropriate,

{4) An order of protection may include restraining the respondent from any other named family
member who is a minor. If this restriction is included, the resbondant must be restrained from having
contact with the minor for an appropriate time period as directed by the court or permanently if the court
finds that the minor was a victim of abuse, a witness to abuse, or sndangered by the environment of abuse.

(8} An order of protection issued under this section may continue for an appropriate time period

as directed by the court or be made permanent under subsection (1), {2}, or (4). The order may be
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terminated upon the petitioner’s request that the order be dismissed.

(6} An order of protect'ion must include a section that indicates whether there are any other civil
or criminal actions pending involving the parties, a brief description of the action, and the court in which
the action is filed.

(7} An amendment 10 a temporary order of protection or to an order of protection is effactive only
atter it has been served in writing on the opposing party.

(8) There is nu cost for service of an order of protection.

(9) Any temporary order of protection or order of protection must conspicuously bear the following:

"Violation of this order is a criminal offense under 45-5-220 or 45-5-626 and may carry penalties
of up to $10,000 in fines and up to a 5-year jail sentence.

This order is issued by the court, and the respondent is forbidden to do any act listed in the order,
even if invited by the petitioner or another person. This order may be amended only by further order of this

court or another court that assumes jurisdiction over this matter.”

NEW SECTION. Section 27. Jurisdiction and venue. {1} District courts, justices’ courts, municipal
courts, and city courts have concurrent jurisdiction to hear and issue orders under {section 23].

{2) When a divorce or custody action involving the parties is pending in district court, a person may
file a petition for an order of protection in a justice’s, municipal, or city court only if the district court judge
assigned to that case is unavailable or if the petitioner, to escape further abuse, left the county where the
abuse occurred. The petitioner shall provide a copy of relevant district court documents to thae justice’s,
municipal, or city court, along with the petition. The justice of the peace, municipal court judge, or city
court judge shall immediately certify the pleadings to the original district court after signing an order of
protection under this subsection. If the district court is unable to conduct a hearing within 20 days of
receipt of the certified pleadings, it may conduct a hearing within 45 days of the receipt.

(3) An action brought under [sections 21 through 29] may be filed in the county where the
petitioner currently or temporarily resides, the county where the respondent resides, or tﬁe county where
the abuse occurrad. There is no minimum length of residency required to file a petition under [sections 21
through 291.

{4} The right to petition for relief may not be denied because the petitioner has vacated the

residence or household to avoid abuse.
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(5) An order of protection issued under this section is effective throughout the state. Courts and
law enforcement officials shall give full faith and credit to all orders of protection issued within the state.
(6) A certified copy of an order of protection from another state, along with proof of service, may
be filed in a Montana court with jurisdiction over orders of protection in the county where the petitioner
resides. If properly filed in Montana, an order of protection issued in another state must be enforced in the

same manner as an order of protection issued in Montana.

NEW SECTION. Section 28. Appeal to district court, (1) An order issued by a justice’s court,
municipal court, ar city court pursuant to [section 23] is immediately reviewabie by the district judge upon
the filing of a notice of appeal. Thae district judge may affirm, dissolve, or modify an order of a justice’s
court, municipal court, or city court made pursuant to [section 23 or section 26].

{2} A case in which an order has been issued by a justice’s court, municipal court, or city court

pursuant to [section 23 or section 26] may be removed to district court upon filing of a notice of removal,

NEW SECTION. Section 29. Registration of orders. {1) The clerk of court, justice of tha peace,
municipal court judge, or city court judge shall, within 24 hours of receiving proof of service of an arder
under [section 23, section 28, or section 27], mail a copy of the order or any extension, modification, or
termination of the order, along with a copy of the proof of service, to the aﬁpropriate law enforcement
agencies designated in the order,

{2) Law enforcement agencies shall establish procedures, using an existing system for warrant

verification, to ensure that peace officers at the scene of an alleged violation of an order of protection are

informed of the existence and terms of the order.

NEW SECTION. Section 30. Codification instruction. {1) [Section 18] is intended to ba codified
as an integral part of Title 46, chapter 23, and the provisions of Title 48, chapter 23, apply to [section 18].

(2) [Section 19] is intended to be codified as an integral part of Title 46, chapter 6, part 6, and the

- provisions of Title 48, chapter G, part 8, apply to [section 19).

(3) [Sections 20 through 29] are intended to be codified as an integral part of Title 40, and the
provisions of Title 40 apply to [sections 20 through 29].
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NEW SECTION. Section 31. Severability. If a part of [this act] is invalid, all valid parts that are

severable from the invaiid part remain in effect. If a part of [this act] is invalid in one or mare of its
applications, the part remains in effect in all valid applications that are severable from the invalid

applications.

NEW SECTIQN. Section 32. Code commissioner instruction, Unless inconsistent with {sections
1 through 29], any reference in the Montana Code Annotated aor in legislation enacted by the 1995
legisiature to "domestic abuse" is changed to "partner or family member assault”. The code commissioner
shall conform internal refarences and grammar to these changes.
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