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CARE PROVIDERS TO PROVIDE SUSPECTED VICTIMS WITH A NOTICE OF RIGHTS; PROVIDING FOR 

TEMPORARY ORDERS OF PROTECTION, ORDERS OF PROTECTION, AND A PROCEDURE FOR ISSUANCE 

OF THOSE ORDERS; AND AMENDING SECTIONS 3- 10-301, 7-32-2227, 27-19-201, 27-19-316, 40-4-121, 

40-4-1 23, 40-4-124, 40-4-217, 40-4-219, 45-5-206, 45-5-220, 45-5-626, 46-6-105, 46-6-311 , 46-6-602, 

46-9-302, AND 46-18-202, MCA." 

14 

15 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

16 

17 Section 1. Section 3-10-301, MCA, is amended to read: 

18 "3-10-301. Civil jurisdiction. (1) Except as provided in sueseetien (2) and in 3-11-103 and in 

19 subsection (2) of this section, the justices' courts have jurisdiction: 

20 (a) in actions arising on contract for the recovery of money only if the sum claimed does not 

21 exceed $5,000, exclusive of court costs; 

22 (b) in actions for damages not exceeding $5,000, exclusive of court costs, for taking, detaining, 

23 or injuring personal property or for injury to real property when no issue is raised by the verified answer of 

24 the defendant involving the title to or possession of the real property; 

25 (c) in actions for damages not exceeding $5,000, exclusive of court costs, for injury to the person, 

26 except that, in actions for false imprisonment, libel, slander, criminal conversation, seduction, malicious 

27 prosecution, determination of paternity, and abduction, the justice of the peace does not have jurisdiction; 

28 (d) in actions to recover the possession of personal property if the value of the property does not 

29 exceed $5,000; 

30 (e) in actions for a fine, penalty, or forfeiture not exceeding $5,000, imposed by a statute or an 
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ordinance of an incorporated city or town when no issue is raised by the answer involving the legality of 

2 any tax, impost, assessment, toll, or municipal fine; 

3 (fl in actions upon bonds or undertakings conditioned for the payment of money when the sum 

4 claimed does not exceed $5,000, though the penalty may exceed that sum; 

5 (g) to take and enter judgment for the recovery of money on the confession of a defendant when 

6 the amount confessed does not exceed $5,000, exclusive of court costs; 

7 (h) to issue temporary restraining ordersL as provided in 40-4-121~, and orders of protection, as 

8 provided in !sections 21 through 29]. 

9 12) Justices' courts do not have jurisdiction in civil actions that might result in a judgment against 

1 0 the state for the payment of money." 

11 

12 Section 2. Section 7-32-2227, MCA, is amended to read: 

13 "7-32-2227. Inmate eligibility for participation. A person may be permitted to participate in a 

14 county jail work program if i,e the person: 

15 (1) has been sentenced to the county jail for an offense and is not confined in the county jail upon 

16 process in a civil action or prior to examination or trial; 

17 (2) is not serving a sentence for homicide, robbery, sexual intercourse without consent, arson, 

18 burglary, kidnapping, escape, assault, a0R1estie al3use partner or family member assault, incest, or any 

19 other offense in which violence is an element of the crime or for an offense during the course of which 

20 bodily injury occurred; 

21 13) was not prohibited from participating in the county work program by the sentencing judge, 

22 magistrate, or justice of the peace, or ms by the judge's, magistrate's, or justice's successor; and 

23 (4) has applied to participate to the county sheriff and the sheriff, pursuant to written policy, has 

24 approved the participation." 

25 

26 Section 3. Section 27-19-201, MCA, is amended to read: 

27 "27-19-201. When preliminary injunction may be granted. An injunction order may be granted in 

28 the following cases: 

29 (1) when it shall appear appears that the applicant is entitled to the relief demanded and Stl6ft the 

30 relief or any part thereof of the relief consists in restraining the commission or continuance of the act 
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1 complained of, either tor a limited period or perpetually; 

2 (2) when it shall appear appears that the commission or continuance of some act during the 

3 litigation would produce a great or irreparable injury to the applicant; 

4 (3) when it shall appear fil)pears during the litigation that the adverse party Is doing or threatens 

5 or is about to do or is procuring or suffering to be done some act in violation of the applicant's rights, 

6 respecting the subject of the action, and tending to render the judgment ineffectual; 

7 (4) when it appears that the adverse party, during the pendency of the action, threatens or is about 

8 to remove or to dispose of f1-is the adverse party's property with intent to defraud the applicant, an 

9 injunction order may be granted to restrain the removal or disposition; 

10 (51 when it appears that the applicant has sufferea or A1a'r suffer ph•,·sieal aeuse applied for an 

11 order under the provisions of 40-4-121 or an order of protection under [sections 21 through 29]." 

12 

13 Section 4. Section 27-19-316, MCA, is amended to read: 

14 "27-19-316. Contents and filing of restraining order granted without notice. Each temporary 

15 restraining order granted without notice must: 

16 ( 1) be endorsed with the date and hour of its issuance; 

17 (2) be filed immediately in the clerk's office and entered in the record; 

18 (3) define the injury and state why~ the injury is irreparable and why the order was granted 

19 without notice; and 

20 (4) except as provided in 40-4-121 or [sections 21 through 29], expire by its terms within SY€fl 

21 the time after entry, not to exceed 10 days, as the court or judge fixes." 

22 

23 Section 5. Section 40-4-121, MCA, is amended to read: 

24 "40-4-121. Temporary order or temporary injunction. (11 In a proceeding for dissolution of 

25 marriage or for legal separation or in a proceeding for disposition of property or for maintenance or support 

26 following dissolution of the marriage by a court Wffi€f\ that lacked personal jurisdiction over the absent 

27 spouse, either party may move for temporary maintenance or temporary support of a child of the marriage 

28 entitled to support. The motion must be accompanied by an affidavit setting forth the factual basis for the 

29 motion and the amounts requested. 

30 ( 2) As a part of a motion for temporary maintenance or support or by independent motion 
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accompanied by affidavit, either party may request the court to issue a temporary injunction for any of the 

2 following relief: 

3 (al restraining any person from transferring, encumbering, concealing, or othe1 wise disposing of 

4 any property L except in the usual course of business or for the necessities of lifeL and, if so restrained, 

5 requiring the person to notify the moving party of any proposed extraordinary expenditures made after the 

6 order is issued; 

7 (bl enjoining a party from molesting or disturbing the peace of the other party or of any family 

8 member or from stalking, as defined in 45-5-220; 

9 (cl excluding a party from the family home or from the home of the other party upon a showing 

1 O that physical or emotional harm would otherwise result; 

11 (dl enjoining a party from removing a child from the jurisdiction of the court; 

12 (el ordering a party to complete counseling, including alcohol or chemical dependency counseling 

13 or treatment; afl4 

14 (f) providing other injunctive relief proper in the circumstances: and 

15 (g) providing additional relief available under [sections 21 through 29!. 

16 (3l A person may seek the relief provided for in subsection (2) without filing a petition under this 

17 part for a dissolution of marriage or legal separation by filing a verified petition+ 

18 (a) (i) alleging physieal abuse, harR'I, or bodily injmy against the petitioner by a faR'lily R'leR'lber or 

19 partner or the threat of pt:iysieal abuse, harR'I, er bodily injury against tho petitioner by a faR'lily member er 

20 partner tt:iat eauses tt:ie petitioner te reasenabl·, believe tt:iat tt:ie offenaer t:ias tt:ie present ability to mteeute 

21 tt:ie tt:ireat; Of 

22 Iii) alleging a violation of 413 6 220; ans 

23 W requesting relief under Title 27, chapter 19, part 3. Any temporary injunction entered under this 

24 subsection must be for a fixed period of time, not to exceed 1 year, and may be modified as provided in 

25 Title 27, chapter 19, part 4, and 40-4-208, as appropriate. Persons who may reEjuest relief unaer tt:iis 

26 susseetien inelude family meA'lbers, partners, ans persons allegin§ a ••iolation of 46 6 220. 

27 (4l The court may issue a temporary restraining order for a period not to exceed 20 days without 

28 requiring notice to the other party only if it finds on the basis of the moving affidavit or other evidence that 

29 irreparable injury will result to the moving party if no order is issued until the time for responding has 

30 elapsed. 
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(5) A response may be filed within 20 days after service of notice of motion or at the time specified 

2 in the temporary restraining order. 

3 (6) At the time of the hearing, the court shall determine whether good cause exists for the 

4 injunction to continue for 1 year. 

5 (7) If the court determines, on the laasis of a party's histor~' of Yioleneo and tho testimony 

6 presented at the hearing er on the laasis of erodilalo eYidonee that a party has Yiolated 1 s s 220, that the 

7 other party needs permanent proteetion or may otherwise suffer permanent injury or harm, the eourt may 

8 order that tho injunetion 13e effective permanently. 

9 (8) A permanent injunction ma'( lae issued lay a district court with jurisdietion oYer the parties to 

10 a dissolution procooding upon presentation of o•~idonce ef a party'_s history of violence showing that the 

11 ether party may suffer permanent injury or harm if a permanent injunction is not issued. A permanent 

12 injunction may also 13e issued enjeining a party from stalking upon presentation of credilale eYidenee that 

13 the party has violated 1§ s 220 if tho court determines that the stall~eEI party needs permanent protection. 

14 (9) E1~ee13t when t"1e alleged conduet to lae restrained is a Yiolation of 1 s s 220, restraining orders 

15 issued under tF1is seetion may restrain t"1e petitioner's aetions only if the eourt finds that ti:le 13etitioner, in 

16 aEldition to t"1e respondent, has engages in al3usiYe or assaultiYe laehavier us Eleseril3eEI by subsection (31(a). 

17 t-+Gtill On the basis of the showing made and in conformity with 40-4-203 and 40-4-204, the 

18 court may issue a temporary injunction and an order for temporary maintenance or support in amounts and 

19 on terms just and proper in the circumstance. 

20 f-+-+Hfil A temporary order or injunction or permanent injunction, entered pursuant to this section 

21 or (sections 21 through 29]: 

22 (a) may be revoked or modified on a showing by affidavit of the facts necessary to revocation or 

23 modification of a final decree under 40-4-208 or order unser Title 27, ehapter 19, part 3, as a13propriate; 

24 (bl terminates upon order of the court or when the petition is voluntarily dismissed; and 

25 (c) when issued under this section, must conspicuously bear the following: "Violation of this order 

26 is a criminal offense under 45-5-220 or 45-5-626." 

27 ~ifil When the petitioner has fled the parties' residence, notice of the petitioner's new residence 

28 must be withheld except by order of the court for good cause shown. 

29 113) As used in this section, the following definitions a1313ly: 

30 (a) "Bodily injury" moans phvsieal 13ain, illness, or an~· ini13airment of 13"1•,·sical eonsition ans 
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iAeluses R'tental illAess OF iR'lpairR'teAt. 

2 (bl "FaR'til·f R'lOR'lber" R'leans R'tothers, fathers, ohilsren, brothers, sisters, ans other past or present 

3 faR'lily R'teR'tbers of a househols. Those relationships incluse relationships oreateEl bv aEloption and 

4 reR'tarriage, inolusing stepohilElren, steppareAts, aAEl aEloptive ohilsren ans parents. These relationshifIB 

5 oontinue regardless et the ages of the parties ans whether the parties resiEle in tho saffio housoholEl. 

6 {ol "Partner" R'teans spouses, former spouses, ans persons who have been or are ourrently in a 

7 satin§ or on§oin§ intiR'late relationship with a person of the opposite sell." 

8 

9 Section 6. Section 40-4-1 23, MCA, is amended to read: 

1 O "40-4-123. Jurisdiction and venue. (11 District courts, municipal courts, justices' courts, and city 

11 courts have concurrent jurisdiction to hear and issue orders under 40-4-121 W. 

12 (2) The municipal judge, justice of the peace, or city court judge shall on motion suspend all further 

13 proceedings in the action and certify the pleading and any orders to the clerk of the district court of the 

14 county where the action was begun if an action for declaration of invalidity of a marriage, legal separation, 

15 or dissolution of marriage, or for child custody is pending between the parties. From the time of the 

16 certification of SHel. the pleadings and any orders to the clerk, the district court has the same jurisdiction 

17 over the action as if it had been commenced therein in district court. 

18 (3) An action brought under 40-4-121W may be tried in the county in which either party resides 

19 or in which the physical abuse was committed. 

20 (4) The right to petition for relief may not be denied because the plaintiff has vacated the residence 

21 or household to avoid abuse." 

22 

23 Section 7. Section 40-4-124, MCA, is amended to read: 

24 "40-4-124. Review or removal -- district court. ( 1) An order issued by a municipal court, jttsttffi 

25 iustice' s court, or city court pursuant to 40-4-121 W is immediately review able by the judge of the district 

26 court at chambers upon the filing of a notice of appeal. The district judge may affirm, dissolve, or modify 

27 an order of a municipal court, /ttsttffi iustice' s court, or city court made pursuant to 40-4-1 21 W. 

28 (2) Any case in which an order has been issued by a municipal court, jlclsti€e justice's court, or city 

29 court pursuant to 40-4-121W may be removed to district court upon filing of a notice of removal." 

30 
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Section 8. Section 40-4-217, MCA, is amended to read: 

2 "40-4-217. Visitation. ( 1) A parent not granted custody of the child is entitled to reasonable 

3 visitation rights unless the court finds, after a hearing, that visitation would endanger seriously the child's 

4 physical, mental, moral, or emotional health. 

5 (2) In a proceeding for dissolution of marriage or legal separation, the court may, upon the petition 

6 of a grandparent, grant reasonable visitation rights to the grandparent of the child if the court finds, after 

7 a hearing, that the visitation would be in the best interest of the child. 

8 (3) The court may modify an order granting or denying visitation rights whenever modification 

9 would serve the best interest of the child; ffilt however, the court may not restrict a parent's visitation 

10 rights unless it finds that the visitation would endanger seriously the child's physical, mental, moral, or 

11 emotional health or unless the provisions of subsection (6) apply. 

1 2 (4) So long as a noncustodial parent who has visitation rights under a decree or a custody 

13 agreement remains a resident of this state, a resident custodial parent shall, before changing the child's 

14 residence to another state and unless the noncustodial parent has given written consent, give written notice 

15 to the noncustodial parent, as provided in subsection (5). 

16 (5) The written notice required by subsection 14) must be served personally or given by certified 

17 mail not less than 30 days before the proposed change in residence. Proof of service must be filed with 

18 the court that issued the custody order. The purpose of the notice is to allow the noncustodial parent to 

19 seek a modification of ms the parent's visitation schedule. 

20 (6) la) If a noncustodial parent has been convicted of any of the crimes listed in subsection 16)1c), 

21 the custodial parent or any other person who has been granted custody of the child pursuant to court order 

22 may file an objection to visitation with the court. The custodial parent or other person having custody shall 

23 give notice to the noncustodial parent of the objection as provided by the Montana Rules of Civil Procedure, 

24 and the noncustodial parent shall have has 20 days from the notice to respond. If the noncustodial parent 

25 fails to respond within 20 days, the visitation rights of the noncustodial parent are suspended until further 

26 order of the court. If the noncustodial parent responds and objects, a hearing must be held within 30 days 

2 7 of the response. 

28 lb) The noncustodial parent has the burden at the hearing to prove that visitation by the 

29 noncustodial parent does not seriously endanger the child's physical, mental, moral, or emotional health 

30 and that the modification of visitation is not in the best interest of the child. 
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(c) This subsection (6) applies to the following crimes: 

2 (i) deliberate homicide, as described in 45-5-102; 

3 (ii) mitigated deliberate homicide, as described in 45-5-103; 

4 (iii) sexual assault, as described in 45-5-502; 

5 (iv) sexual intercourse without consent, as described in 45-5-503; 

6 (v) incest, as described in 45-5-507; 

7 (vi) aggravated promotion of prostitution of a child, as described in 45-5-603(1 )lb); 

8 (vii) endangering the welfare of children, as described in 45-5-622; 

9 (viii) dof!lestie al3use partner or family member assault of the type described in 45-5-206( 1 Hal; 

1 O (ix) sexual abuse of children, as described in 45-5-625." 

11 

12 Section 9. Section 40-4-219, MCA, is amended to read: 

13 "40-4-219. Modification. (1) The court may in its discretion modify a prior custody decree if it 

14 finds, upon the basis of facts that have arisen since the prior decree or that were unknown to the court at 

15 the time of entry of the prior decree, that a change has occurred in the circumstances of the child or Af£ 

16 the child's custodian and that the modification is necessary to serve the best interest of the child and if it 

17 further finds that: 

18 (al the custodian agrees to the modification; 

19 (b) the child has been integrated into the family of the petitioner with consent of the custodian; 

20 (cl the child's present environment endangers seriously AfS the child's physical, mental, moral, or 

21 emotional health and that the harm likely to be caused by a change of environment is outweighed by its 

22 advantages to~ the child; 

23 (d) the child is 14 years of age or older and desires the modification; . 

24 (e) the custodian willfully and consistently: 

25 (i) refuses to allow the child to have any contact with the noncustodial parent; or 

26 (ii) attempts to frustrate or deny the noncustodial parent's exercise of visitation rights; or 

27 (fl the custodial parent has changed or intends to change the child's residence to another state. 

28 (2) A court may modify a de facto custody arrangement in accordance with the factors set forth 

29 in 40-4-212. 

30 (3) The court shall presume the custodian is not acting in the child's best interest if the custodian 
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does any of the acts specified in subsection ( 1) (e) or (8). 

2 (41 The court may modify the prior decree based on subsection I 1 )(fl to provide a new visitation 

3 schedule and to apportion transportation costs between the parents. 

4 (51 Attorney fees and costs SBaU must be assessed against a party seeking modification if the court 

5 finds that the modification action is vexatious and constitutes harassment. 

6 (6) A custody decree may be modified upon the death of the custodial parent pursuant to 

7 40-4-221. 

8 (7) As used in this section, "prior custody decree" means a custody determination contained in a 

9 judicial decree or order made in a custody proceeding. 

1 O (81 (a) If a parent has been convicted of any of the crimes listed in subsection (B){cl, the other 

11 parent or any other person who has been granted custody of the child pursuant to court order may file an 

1 2 objection to the current custody order with the court. The parent or other person having custody shall give 

13 notice to the convicted parent of the objection as provided by the Montana Rules of Civil Procedure, and 

14 the convicted parent shall have has 20 days from the notice to respond. If the convicted parent fails to 

15 respond within 20 days, the custody rights of the convicted parent are suspended until further order of the 

16 court. If the convicted parent responds and objects, a hearing must be held within 30 days of the 

17 response. 

18 (bl The convicted parent has the burden at the hearing to prove that custody by the convicted 

19 parent does not seriously endanger the child's physical, mental, moral, or emotional health and that the 

20 modification of custody is not in the best interest of the child. 

21 (c) This subsection (81 applies to the following crimes: 

22 (i) deliberate homicide, as described in 45-5-102; 

23 (ii) mitigated deliberate homicide, as described in 45-5-103; 

24 (iii) sexual assault, as described in 45-5-502; 

25 (iv) sexual intercourse without consent, as described in 45-5-503; 

26 Iv) incest, as described in 45-5-507; 

27 (vi) aggravated promotion of prostitution of a child, as described in 45-5-603(1 )(b); 

28 (vii) endangering the welfare of children, as described in 45-5-622; 

29 (viii) EloFAestie al3e1s0 partner or family member assault of the type described in 45-5-206(1 ){a); 

30 (ix) sexual abuse of children, as described in 45-5·625." 
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Section 10. Section 45-5-206, MCA, is amended to read: 

2 "45-5-206. Demestie aln1se Partner or family member assault -- penalty. ( 1) A person commits 

3 the offense of doFAestie abuse partner or family member assault if the person: 

4 (a) purposely or knowingly causes bodily injury to ;:i faFAily FAOFAber or partner or family member; 

5 (bl negligently causes bodily injury to a faFAily FAeFAber or partner or family member with a weapon 

6 durin§ or in eonneetion with a quarrel, fi§ht, or abusive beha•;ior; or 

7 (c) purposely or knowingly causes reasonable apprehension of bodily injury in a partner or family 

8 member er 13artner. The 13ur13ose ts eause reasenable a1313rehensien er the lrnowlod§o that reasenable 

9 a1313rehensien would be oaused FAust be 13resuFAed in any ease in whioh a 13erson knowin§ly 13oints a firearm 

1 O at or in the direction of a family member or 13artner, whether er net the offender bolie~·es the firearm to be 

11 loaded. 

12 (2) For the purposes of 46-6-311, [sections 21 through 29]. and this section, the following 

13 definitions apply: 

14 (a) "Family member" means mothers, fathers, children, brothers, sisters, and other past or present 

15 family members of a household. These relationships include relationships created by adoption and 

16 remarriage, including stepchildren, stepparents, in-laws, and adoptive children and parents. These 

17 relationships continue regardless of the ages of the parties and whether the parties reside in the same 

18 household. 

19 (bl "Partner" "Partners" means spouses, former spouses, persons who have a child in common, 

20 and persons who have been or are currently in a dating or ongoing intimate relationship with a person of 

21 the opposite sex. 

22 (3) ifil /\ 13erson An offender convicted of doFAestie abuse for the first er seeons tiFAe partner or 

23 family member assault shall be fined not to eJrnoes less than $100 or more than $1,000 €lf and be 

24 imprisoned in the county jail not to exceed 1 year, or both or not less than 24 hours for a first offense. 

25 An offender convicted of a second offense under this section shall be fined not less than $300 or more than 

26 $1,000 and be imprisoned in the county jail not less than 72 hours or more than 1 year. Upon a first or 

27 second conviction, the offender may be ordered into misdemeanor probation as provided in [section 18]. 

28 On a third or subsequent conviction for domestie abuse partner or family member assault, the jIBf5BR 

29 eonvietes offender shall be fined not less than $500 and not more than $50,000 and be imprisoned in the 

30 county jail or in the state prison for a term not less than +Q 30 days and not more than 5 years, or both. 
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(bl For the purpose of determining the number of convictions under this section, a conviction 

2 means a conviction, as defined in 45-2- 101, in this state, conviction for a violation of a similar statute in 

3 another state, or a forfeiture of bail or collateral deposited to secure .the defendant's appearance in court 

4 in this state or in another state for a violation of a similar statute, which forfeiture has not beer, vacated. 

5 (4) (a) A persoA An offender convicted of EloFAestie abuse partner or family member assault shall 

6 be required to pay for and complete at least 6 FflOAths of eouAseliAg, tetaliAg at least 2e hours a counseling 

7 assessment with a focus on violence, dangerousness, and chemical dependency. The offender shall follow 

8 through on all recommendations made by the counseling provider. The counselor must be approved by the 

9 court. The counseling must include a counseling assessment and a minimum of 25 hours of counseling, 

10 in addition to the assessment. The assessment and the counseling must be: 

11 (i) with a person licensed under Title 37, chapter 6-; 17, 22, or 23; 

12 (ii) with a professional person as defined in 53-21-102; or 

13 (iii) in a specialized domestic violence intervention program. 

14 (b) The counseling provided in subsection (4)(a) must be directed to the violent conduct of the 

15 eeAvieteEl persen offender. Other issues indicated by the assessment may be addressed in additional 

16 counseling beyond the minimum 25 hours. Subsection (4)(a) does not prohibit the placement of the 

17 eonvieteEl persoA offender in other appropriate treatment if the court determines that there is no available 

18 treatment program directed to the violent conduct of the eeAvieted person offender. 

19 (e) UpeA eoFAplotion ef the FAiAiFAUFA eeunsoling requireFAonts, tho eouAselor shall Aotif•; the court 

20 that the defendaAt has eoFApleted the rniAimurn eeunseling requirements and shall 13rovide the e3urt with 

21 a reeornmeAdatioR as to whetAer or Rot tAe defendant requires additioRal eouRseling. Upon 

22 roeernrnondation of tAe oeunseler and diraetieA ef the eeurt, the defendant rna,1 bo required te pay for and 

23 ooFAplete additional eeunsoling or treatment, sueh as ohernieal depeRaenoy troatFAent, or beth. 

24 le) Willflcll faillclro to obtain or 13ay for eelclnseling eraeroa lclnaor this seetion is a ei,1il eontempt of 

25 OOtlfh 

26 15) In addition to any sentence imposed under subsections (3) and (4), after determining the 

27 financial resources and future ability of the offender to pay restitution as provided for in 46-18-242, the 

28 court shall require the offender, if able, to pay the victim's reasonable actual medical, housing, wage loss, 

29 and counseling costs in addition to required counseling and fines. 

30 16) In addition to the requirements of subsection (5), if financially able, the offender shall be 
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ordered to pay for the costs of the offender's probation, if probation is ordered by the court. 

I 7) The court may prohibit an offender charged or convicted under this section from possession 

or use of a firearm. The court may revoke the offender's concealed weapon permit, 1' one was issued 

under 45-8-321, for the duration of the sentence. 

18) At the time of sentencing, the court shall provide an offender a written copy of the offender's 

sentence." 

Section 11. Section 45-5-220, MCA, is amended to read: 

"45-5-220. Stalking -- exemption -- penalty. (1) A person commits the offense of stalking if the 

person purposely or knowingly causes another person substantial emotional distress or reasonable 

apprehension of bodily injury or death by repeatedly: 

la) following the stalked person; or 

(bl harassing, threatening, or intimidating the stalked person, in person or by phone, by mail, or 

by other action, device, or method. 

(21 This section does not apply to a constitutionally protected activity. 

(3) For the first offense, a person convicted of stalking shall be imprisoned in the county jail for 

a term not to exceed 1 year or fined an amount not to exceed $1,000, or both. For a second or subsequent 

offense or for a first offense against a victim who was under the protection of a restraining order directed 

at the offender, the offender shall be imprisoned in the state prison for a term not to exceed 5 years or 

fined an amount not to exceed $10,000, or both. A person convicted of stalking may be sentenced to pay 

all medical, counseling, and other costs incurred by or on behalf of the victim as a result of the offense. 

(4) Upon presentation of credible evidence of violation of this section, an order may be granted, 

as set forth in 40 4 121 [sections 21 through 291. restraining a person from engaging in the activity 

described in subsection I 1). 

25 151 For the purpose of determining the number of convictions under this section, "conviction" 

26 means: 

27 la) a conviction, as defined in 45-2-101, in this state; 

28 (bl a conviction for a violation of a statute similar to this section in another state; or 

29 le) a forfeiture of bail or collateral deposited to secure the defendant's appearance in court in this 

30 state or another state for a violation of a statute similar to this section, which forfeiture has not been 
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vacated. 

2 (6) Attempts by the accused person to contact or follow the stalked person after the accused 

3 person has been given actual notice that the stalked person does not want to be contacted or followed 

4 constitutes prima facie evidence that the accused person purposely or knowingly followed, harassed, 

5 threatened, or intimidated the stalked person." 

6 

7 Section 12. Section 45-5-626, MCA, is amended to read: 

8 "45-5-626. Violation of 13reteeti,..e order of protection misElemeaAeF. ( 1) A person commits the 

9 offense of violation of a 13roteetive an order of protection if Re the person, with knowledge of the order, 

10 purposely or knowingly violates a provision of any order provided for in 40-4-121 or an order of protection 

11 under [sections 21 through 29]. It may be inferred that the defendant had knowledge of an order at the 

12 time of an offense if the defendant had been served with the order before the time of the offense. Service 

13 of the order is not required upon a showing that the defendant had knowledge of the order and its content. 

14 (2) Only the respondent under an order of protection may be cited for a violation of the order. The 

15 petitioner who filed for an order of protection may not be cited for a violation of that order of protection. 

16 mru A person An offender convicted of violation of a proteetive an order of protection shall be 

17 fined not to exceed $500 or be imprisoned in the county jail for a term not to exceed 6 months, or bothL 

18 for a first offense. Upon conviction for a second offense, an offender shall be fined not less than $200 and 

19 not more than $500 and be imprisoned in the county jail not less than 24 hours and not more than 6 

20 months. Upon conviction for a third or subsequent offense, an offender shall be fined not less than $500 

21 and not more than $2,000 and be imprisoned in the county iail or state prison for a term not less than 10 

22 days and not more than 2 years." 

23 

24 Section 13. Section 46-6-105, MCA, is amended to read: 

25 "46-6-105. Time of making arrest. An arrest may be made at any time of the day or night, except 

26 that a person may not be arrested in the person's home or private dwelling place at night for a misdemeanor 

27 committed at some other time and place unless upon the direction of a judge endorsed upon an arrest 

28 warrant. However, a person may be arrested in the person's home or private dwelling at night if the person 

29 is being arrested pursuant to 46-6-311 for the offense of somestie a0t:1se partner or family member 

30 assault." 
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21 

22 

Section 14. Section 46-6-311, MCA, is amended to read: 

"46-6-311. Basis for arrest without warrant. ( 1) A peace officer may arrest a person when a 

warrant has not been issued if the officer has probable cause to believe that the person is committing an 

offense or that the person has committed an offense and existing circumstances require immediate arrest. 

(2) The summoning of a peace officer to a place of residence by a faR'lily R'leffil3er or partner or 

family member constitutes an exigent circumstance for making an arrest. Arrest is the preferred response 

in Eloffiestie al3use partner or family member assault cases involving injury to the victim, use or threatened 

use of a weapon, violation of a restraining order, or other imminent danger to the victim." 

Section 15. Section 46-6-602, MCA, is amended to read: 

"46-6-602. Notice of rights to victim upeR aFrnst in Elemestie vieleRee situatieA partner or family 

member assault. Whenever a peace officer arrests a person for Eloffiestis al3use partner or family member 

assault, as defined in 45-5-206, if the vietiffi is present, or responds to a call in which partner or family 

member assault is suspected. the officer. outside the presence of the offender. shall advise the victim of 

the availability of a shelter or other services in the community and give the victim immediate notice of any 

legal rights and remedies available. The notice must include furnishing the victim with a copy of the 

following statement: 

"IF YOU ARE THE VICTIM OF DOMESTIC ABUSE, the The city or county attorney's office can file 

criminal charges against your al3user an offender if the offender committed the offense of partner or family 

member assault. 

In addition to the criminal charges filed by the state of Montana, you are entitled to the following 

civil remedies: 

23 You ha•ve the right to may go to court and file a petition requesting any of the following orders for 

24 relief: 

25 

26 

27 

28 

29 

30 

( 11 an order of protection restraining yeur al3user that prohibits the offender from al3using 

threatening to hurt you or hurting you; 

(2) an order of protection Elireoting yeur al3user that directs the offender to leave your heuseholEl 

home and prohibits the offender from having any contact with you; 

(3) an order of protection preventing yeur al3user that prevents the offender from transferring any 

property except in the usual course of business; 
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(4) an order a .... ·arsiAg you or the other paroAt eustosy of or •;isitatioA with a FAiAor child or ehildreA 

2 of protection that prohibits the offender from being within 1,500 feet or other appropriate distance of you, 

3 any named family member, and your worksite or other specified place; 

4 (el aA order restraiAiAg your asuser froFA FAolestiAg or iAterferiAg with FAiAor ehilsreA iA your 

5 custody or a faAlily FAeFAsor or partAor, as defiAed iA 4 e a 206; or 

6 (6) aA order directing the party Rot graAted oustody to pay support of FAiAor children or to 13a•,· 

7 su1313ort of tAo ott=ier 13art·,1 it there is a legal oeligation to do so" 

8 (5) an order of protection that gives you possession of necessary personal property; 

9 (6) an c ,Jer of protection that prohibits the offender from possessing or using any firearm. 

10 If you file a petition in district court, the district court may order all of the above and may award 

11 custody of your minor children to you or to the other parent. The district court may order visitation of your 

12 children between the parents. The district court may order the offender to pay support payments to you 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

if the offender has a legal obligation to pay you support payments. 

The forms that you need to obtain an order of protection are at You may call 

at for additional information about an order of protection. 

You may file a petition in district court at 

You may be eligible for restitution payments from the offender (the offender would repay you for 

costs that you have had to pay as a result of the assault) or for crime victims compensation payments (a 

fund administered by the state of Montana for innocent victims of crime). You may call at 

for additional information about restitution or crime victims compensation. 

The following agencies may be able to give you additional information or emergency help. (List 

telephone numbers and addresses of agencies other than shelters with secret locations and a brief summary 

of services that are available.)"" 

25 Section 16. Section 46-9-302, MCA, is amended to read: 

26 "46-9-302. Bail schedule -- acceptance by peace officer. (1) A judge may establish and post a 

27 schedule of bail for offenses over which the judge has original jurisdiction. A person may not be released 

28 on bail without first appearing before the judge when the offense is doFAestie abuse partner or family 

29 member assault, any assault agaiAst a faFAily A1eA1bor or a partner, as defined in 45-5-206, or stalking, as 

30 defined in 45-5-220. 

~na Leg/slatl11e council 
- 15 -



54th Legislature LC0265.01 

12) A peace officer may accept bail on behalf of a judge: 

2 (a) in accordance with the bail schedule established under subsection 11 ); or 

3 (b) whenever the warrant of arrest specifies the amount of bail. 

4 (3) Whenever a peace officer accepts bail, the officer shall give a signed receipt to the offender 

5 setting forth the bail received. The peace officer shall then deliver the bail to the judge before whom the 

6 offender is to appear, and the judge shall give a receipt to the peace officer for the bail delivered." 

7 

B Section 17. Section 46-18-202, MCA, is amended to read: 

9 "46-18-202. Additional restrictions on sentence. ( 1 l The district court may also impose any of the 

1 O following restrictions or conditions on the sentence provided for in 46-18-201 that it considers necessary 

11 to obtain the objectives of rehabilitation and the protection of society: 

12 la) prohibition of the defendant's holding public office; 

(bl prohibition of the defendant's owning or carrying a dangerous weapon; 

14 restrictions on the defendant's freedom of association; (c) 

(d) restrictions on the defendant's freedom of movement; 

(el any other limitation reasonably related to the objectives of rehabilitation and the protection of 

17 society. 

(2l Whenever the district court imposes a sentence of imprisonment in the state prison for a term 

19 exceeding 1 year, the court may also impose the restriction that the defendant be ineligible for parole and 

20 participation in the supervised release program while serving that term. If suclcl a the restriction is to be 

21 imposed, the court shall state the reasons for it in writing. If the court finds that the restriction is necessary 

22 for the protection of society, it shall impose the restriction as part of the sentence and the judgment~ 

23 must contain a statement of the reasons for the restriction. 

24 (3) Tlclo jud§o iA a justioe's, eity, er ll'IUAiei'°'al esurt does Rot lcla,·e tRe autlcloriW to restrict aA 

25 iAdividual's riglclts as oAull'leratod iA subsection 11 l(a). 

26 f4H]l When the distriet court imposes a sentence of probation as defined in 46-23-1001, any 

27 probation agreement signed by the defendant may contain a clause waiving extradition." 

28 

29 NEW SECTION. Section 18. Misdemeanor probation offices -- officers -- costs. (1) A local 

30 government may establish a misdemeanor probation office associated with a justice's court, municipal 
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1 court, or city court. The misdemeanor probation office shall monitor offenders for misdemeanor sentence 

2 compliance and restitution payments. An offender is considered a fugitive under the conditions provided 

3 in 46-23-1014. 

4 12) A local government may appoint misdemeanor probation officers and other employees 

5 necessary to administer this section. Misdemeanor probation officers: 

6 la) must have the minimum training required in 46-23-1003; 

7 lb) shall follow the supervision guidelines required in 46-23-1011; and 

8 (c) may order the arrest of an offender as provided in 46-23-1012. 

9 (3) An offender who is convicted of the offense of partner or family member assault under 

10 45-5-206 or of a violation of an order of protection under 45-5-626 and who is ordered to be supervised 

11 by misdemeanor probation must be ordered to pay for the cost of the misdemeanor probation. The actual 

1 2 cost of probation supervision over the offender's sentence must be paid by the offender unless the offender 

13 can show that the offender is unable to pay those costs. The costs of misdemeanor probation are in 

14 addition to any other fines, restitution, or counseling ordered. 

15 

16 NEW SECTION. Section 19. Partner or family member assault -- seizure of weapon. ( 1) A peace 

17 officer who responds to a call relating to partner or family member assault shall seize any weapon used or 

18 threatened to be used in the alleged assault. 

19 12) The responding officer may, as appropriate: 

20 (a) take any action necessary to provide for the safety of a victim and any other member of the 

21 household; 

22 (b) transport or arrange for the transportation of the victim and any other member of the household 

23 to a safe location; and 

24 (c) assist a victim and any other member of the household to remove necessary personal items. 

25 13) A weapon seized under this section may not be returned to the offender until the return is 

26 ordered by the court. 

27 

28 NEW SECTION. Section 20. Notice of rights when partner or family member assault is suspected. 

29 11) Whenever a patient seeks health care and the health care provider suspects that partner or family 

30 member assault has occurred, the health care provider, outside the presence of the suspected offender, 
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shall advise the suspected victim of the availability of a shelter or other services in the community and give 

2 the suspected victim immediate notice of any legal rights and remedies available. The notice must include 

3 furnishing the suspected victim with a copy of the following statement: 

4 "The city or county attorney's office can file criminal charges against the offender if the offender 

5 committed the offense of partner or family member assault. 

6 In addition to the criminal charges filed by the state of Montana, you are entitled to the civil 

7 remedies listed below. 

8 You may go to court and file a petition requesting any of the following orders for relief: 

9 ( 1) an order of protection that prohibits the offender from threatening to hurt you or hurting you; 

1 O (2) an order of protection that directs the offender to leave your home and prohibits the offender 

11 from having any contact with you; 

12 13) an order of protection that prevents the offender from transferring any property except in the 

13 usual course of business; 

14 14) an order of protection that prohibits the offender from being within 1,500 feet or other 

15 appropriate distance of you, any named family member, and your worksite or other specified place; 

16 (5) an order of protection that gives you possession of necessary personal property; 

17 (6) an order of protection that prohibits the offender from possessing or using any firearm. 

18 If you file a petition in district court, the district court may order all of the above and may award 

19 custody of your minor children to you or the other parent. The district court may order visitation of your 

20 children between the parents. The district court may order the offender to pay support payments to you 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

if the offender has a legal obligation to pay you support payments. 

The forms that you need to obtain an order of protection are at _______ . You may call 

_____ at _______ for additional information about an order of protection. 

You may file a petition in district court at _____ _ 

You may be eligible for restitution payments from the offender (the offender would repay you for 

costs that you have had to pay as a result of the assault) or for crime victims compensation payments (a 

fund administered by the state of Montana for innocent victims of crime). You may call _____ at 

______ for additional information about restitution or crime victims compensation. 

The following agencies may be able to give you additional information or emergency help. (List 

telephone numbers and addresses of agencies other than shelters with secret locations and a brief summary 
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of services that are available.)" 

2 (2) Partner or family member assault may be suspected by health care workers in circumstances 

3 in which a patient repeatedly seeks health care for trauma type injuries or a patient gives an explanation 

4 for injuries that is not consistent with the injuries that are observed. 

5 (3) For purposes of this section, "health care provider" has the meaning provided in 50-16-504. 

6 

7 NEW SECTION. Section 21. Purpose. The purpose of [sections 21 through 29] is to promote the 

8 safety and protection of all victims of partner and family member assault, victims of sexual assault, and 

9 victims of stalking. 

10 

11 NEW SECTION. Section 22. Eligibility for order of protection. { 1) A person may file a petition for 

1 2 an order of protection if: 

13 (a) the petitioner is in reasonable apprehension of bodily injury by the petitioner's partner or family 

14 member as defined in 45-5-206; or 

15 (bl the petitioner is a victim of one of the following offenses committed by a partner or family 

16 member: 

17 (i) assault as defined in 45-5-201; 

18 {ii) aggravated assault as defined in 45-5-202; 

19 {iii) intimidation as defined in 45-5-203; 

20 (1v) partner or family member assault as defined in 45-5-206; 

21 Iv) criminal endangerment as defined in 45-5-207; 

22 (vi) negligent endangerment as defined in 45-5-208; 

23 (vii) unlawful restraint as defined in 45-5-301; 

24 (viii) kidnapping as defined in 45-5-302; 

25 (ix) aggravated kidnapping as defined in 45-5-303; or 

26 (x) arson as defined in 45-6-103. 

27 (2) A victim of stalking as defined in 45-5-220, incest as defined in 45-5-507, sexual assault as 

28 defined in 45-5-502, or sexual intercourse without consent as defined in 45-5-503 is eligible for an order 

29 of protection against the offender regardless of the petitioner's relationship to the offender. 

30 (3) A parent, guardian ad litem, or other representative of the petitioner may file a petition for an 
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order of protection on behalf of a minor petitioner against the petitioner's abuser. At its discretion, a court 

2 may appoint a guardian ad !item for a minor petitioner. 

3 (4) A guardian must be appointed for a minor respondent when required by Rule 1 7(c), Montana 

4 Rules of Civil Procedure, or by 25-31-602. An order of protection is effective against a respondent 

5 regardless of the respondent's age. 

6 (5) A petitioner is eligible for an order of protection whether or not: 

7 (a) the petitioner reports the abuse to law enforcement; 

8 (bl charges are filed; or 

9 (c) the petitioner participates in a criminal prosecution. 

1 o (6) If a petitioner is otherwise entitled to an order of protection, the length of time between the 

11 abusive incident and the petitioner's application for an order of protection is irrelevant. 

12 

13 NEW SECTION. Section 23. Temporary order of protection. ( 1) A petitioner may seek a 

14 temporary order of protection from a court listed in [section 27]. The petitioner shall file a sworn petition 

15 that states that the petitioner is in reasonable apprehension of bodily injury or is a victim of one of the 

16 offenses listed in [section 221, has a relationship to the respondent if required by [section 221, and is in 

17 danger of harm if the court does not issue a temporary order of protection immediately. 

18 (21 Upon a review of the petition and a finding that the petitioner is in danger of harm if the court 

19 does not act immediately, the court shall issue a temporary order of protection that grants the petitioner 

20 appropriate relief. The temporary order of protection may include any or all of the following orders: 

21 (al prohibiting the respondent from threatening to commit or committing acts of violence against 

22 the petitioner and any designated family member; 

23 (b) prohibiting the respondent from harassing, annoying, disturbing the peace of, telephoning, 

24 contacting, or otherwise communicating, directly or indirectly, with the petitioner, any named family 

25 member, any other victim of this offense, or a witness to the offense; 

26 (c) prohibiting the respondent from removing a child from the jurisdiction of the court; 

27 (di directing the respondent to stay 1,500 feet or other appropriate distance away from the 

28 petitioner, the petitioner's residence, the school or place of employment of the petitioner, or any specified 

29 place frequented by the petitioner and by any other designated family or household member; 

30 (e) removing and excluding the respondent from the residence of the petitioner, regardless of 
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ownership of the residence; 

2 (fl prohibiting the respondent from possessing or using a firearm; 

3 (g) prohibiting the respondent from transferring, encumbering, concealing, or otherwise disposing 

4 of any property except in the usual course of business or for the necessities of life and, if so restrained, 

5 requiring the respondent to notify the petitioner, through the court, of any proposed extraordinary 

6 expenditures made after the order is issued; 

7 (h) directing the transfer of possession and use of the residence, an automobile, and other essential 

8 personal property, regardless of ownership of the residence, automobile, or essential personal property, and 

9 directing an appropriate law enforcement officer to accompany the petitioner to the residence to ensure that 

10 the petitioner safely obtains possession of the residence, automobile, or other essential personal property 

11 or to supervise the petitioner's or respondent's removal of essential personal property; 

12 (i) directing the respondent to complete violence counseling, which may include alcohol or chemical 

13 dependency counseling or treatment, if appropriate; 

14 (j) directing other relief considered necessary to provide for the safety and welfare of the petitioner 

15 or other designated family member. 

16 (31 If the petitioner has fled the parties' residence, notice of the petitioner's new residence must 

17 be withheld, except by order of the court for good cause shown. 

18 (41 The court may, without requiring prior notice to the respondent, issue an immediate temporary 

19 order of protection for up to 20 days if the court finds, on the basis of the petitioner's sworn petition or 

20 other evidence,. that harm may result to the petitioner if an order is not issued before the 20-day period for 

21 responding has elapsed. 

22 

23 NEW SECTION. Section 24. Order of protection -- hearing. (1) A hearing must be conducted 

24 within 20 days from the date the court issues a temporary order of protection. At the hearing, the court 

25 shall determine whether good cause exists for the temporary order of protection to be continued, amended, 

26 or made permanent. 

27 (2) The respondent may request an emergency hearing before the end of the 20-day period by filing 

28 an affidavit that demonstrates that the respondent has an urgent need for the emergency hearing. An 

29 emergency hearing must be set within 3 working days of the filing of the affidavit. 

30 (3) The order of protection may not be made mutually effective by the court. The respondent may 
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obtain an order of protection from the petitioner only by filing an application for an order of protection and 

2 following the procedure described in [sections 21 through 29]. 

3 

4 NEW SECTION. Section 25. Attorney general to provide forms. The attorney general shall prepare 

5 uniform sample instructions, petition forms, and order forms for temporary orders of protection and for 

6 orders of protection. The attorney general shall distribute samples of the instructions, petitions, and forms 

7 to the clerk of the district court in each county and to justices', municipal, and city courts. The clerk of the 

8 district court, justices of the peace, and municipal and city court judges shall make forms available to the 

9 public at no charge. 

10 

11 NEW SECTION. Section 26. Written orders of protection. (1 l The court may determine, on the 

12 basis of the respondent's history of violence, the severity of the offense at issue, and the evidence 

13 presented at the hearing, that, to avoid further injury or harm, the petitioner needs permanent protection. 

14 The court may order that the order of protection remain in effect permanently. 

15 (2) In a dissolution proceeding, the district court may, upon request, issue either an order of 

16 protection for an appropriate period of time or a permanent order of protection. 

17 (3) An order of protection may include all of the relief listed in [section 23], when appropriate. 

18 (4) An order of protection may include restraining the respondent from any other named family 

19 member who is a minor. If this restriction is included, the respondent must be restrained from having 

20 contact with the minor for an appropriate time period as directed by the court or permanently if the court 

21 finds that the minor was a victim of abuse, a witness to abuse, or endangered by the environment of abuse. 

22 (5) An order of protection issued under this section may continue for an appropriate time period 

23 as directed by the court or be made permanent under subsection (1 ), (2), or (4). The order may be 

24 terminated upon the petitioner's request that the order be dismissed. 

25 (6) An order of protection must include a section that indicates whether there are any other civil 

26 or criminal actions pending involving the parties, a brief description of the action, and the court in which 

27 the action is filed. 

28 17) An amendment to a temporary order of protection or to an order of protection is effective only 

29 after it has been served in writing on the opposing party. 

30 (8) There is no cost for service of an order of protection. 

~na Legislative council 
- 22 -



54th Legislature LC0265.01 

(9) Any temporary order of protection or order of protection must conspicuously bear the following: 

2 "Violation of this order is a criminal offense under 45-5-220 or 45-5-626 and may carry penalties 

3 of up to $10,000 in fines and up to a 5-year jail sentence. 

4 This order is issued by the court, and the respondent is forbidden to do any act listed in the order, 

5 even if invited by the petitioner or another person. This order may be amended only by further order of this 

6 court or another court that assumes jurisdiction over this matter." 

7 

8 NEW SECTION. Section 27. Jurisdiction and venue. (1 l District courts, justices' courts, municipal 

9 courts, and city courts have concurrent jurisdiction to hear and issue orders under [section 23]. 

10 (2) When a divorce or custody action involving the parties is pending in district court, a person may 

11 file a petition for an order of protection in a justice's, municipal, or city court only if the district court judge 

12 assigned to that case is unavailable or if the petitioner, to escape further abuse, left the county where the 

13 abuse occurred. The petitioner shall provide a copy of relevant district court documents to the justice's, 

14 municipal, or city court, along with the petition. The justice of the peace, municipal court judge, or city 

15 court judge shall immediately certify the pleadings to the original district court after signing an order of 

16 protection under this subsection. If the district court is unable to conduct a hearing within 20 days of 

17 receipt of the certified pleadings, it may conduct a hearing within 45 days of the receipt. 

18 (3) An action brought under [sections 21 through 291 may be filed in the county where the 

19 petitioner currently or temporarily resides, the county where the respondent resides, or the county where 

20 the abuse occurred. There is no minimum length of residency required to file a petition under [sections 21 

21 through 291. 

22 (4) The right to petition for relief may not be denied because the petitioner has vacated the 

23 residence or household to avoid abuse. 

24 (5) An order of protection issued under this section is effective throughout the state. Courts and 

25 law enforcement officials shall give full faith and credit to all orders of protection issued within the state. 

26 (6) A certified copy of an order of protection from another state, along with proof of service, may 

27 be filed in a Montana court with jurisdiction over orders of protection in the county where the petitioner 

28 resides. If properly filed in Montana, an order of protection issued in another state must be enforced in the 

29 same manner as an order of protection issued in Montana. 

30 
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NEW SECTION. Section 28. Appeal to district court. (1) An order issued by a justice's court, 

2 municipal court, or city court pursuant to [section 231 is immediately reviewable by the district judge upon 

3 the filing of a notice of appeal. The district judge may affirm, dissolve, or modify an order of a justice's 

4 court, municipal court, or city court made pursuant to [section 23 or section 26]. 

5 (2) A case in which an order has been issued by a justice's court, municipal court, or citv court 

6 pursuant to [section 23 or section 261 may be removed to district court upon filing of a notice of removal. 

7 

8 NEW SECTION. Section 29. Registration of orders. ( 1) The clerk of court, justice of the peace, 

9 municipal court judge, or city court judge shall, within 24 hours of receiving proof of service of an order 

1 O under [section 23, section 26, or section 27), mail a copy of the order or any extension, modification, or 

11 termination of the order, along with a copy of the proof of service, to the appropriate law enforcement 

12 agencies designated in the order. 

13 (2) Law enforcement agencies shall establish procedures, using an existing system for warrant 

14 verification, to ensure that peace officers at the scene of an alleged violation of an order of protection are 

15 informed of the existence and terms of the order. 

16 

17 NEW SECTION. Section 30. Codification instruction. ( 1) [Section 181 is intended to be codified 

18 as an integral part of Title 46, chapter 23, and the provisions of Title 46, chapter 23, apply to [section 18]. 

19 (2) [Section 191 is intended to be codified as an integral part of Title 46, chapter 6, part 6, and the 

20 provisions of Title 46, chaptar 6, part 6, apply to [section 19]. 

21 (3) [Sections 20 through 29] are intended to be codified as an integral part of Title 40, and the 

22 provisions of Title 40 apply to [sections 20 through 29]. 

23 

24 NEW SECTION. Section 31. Severability. If a part of [this act] is invalid, all valid parts that are 

25 severable from the invalid part remain in effect. If a part of !this act] is invalid in one or more of its 

26 applications, the part remains in effect in all valid applications that are severable from the invalid 

27 applications. 

28 

29 NEW SECTION. Section 32. Code commissioner instruction. Unless inconsistent with [sections 

30 1 through 29), any reference in the Montana Code Annotated or in legislation enacted by the _1995 
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legislature to "domestic abuse" is changed to "partner or family member assault". The code commissioner 

2 shall conform internal references and grammar to these changes. 

3 -END-
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STATE OF MONTANA· FISCAL NOTE 

Fiscal Note for SB0278, as introduced 

DESCRIPTION OF J=ROP::::SSD ;_,EGISLATION: 
A bill generally revising the laws relating to domestic violence; changing the name of the 
offense of domestic abuse to partner or family member assault; authorizing local 
governments to establish misdemeanor probation offices; providing for a notice of rights 
to victims; authorizing the seizure of weapons by a police officer in a partner or family 
member assault situation; requiring health care providers to provide suspected victims 
with a notice of rights; providing for temporary orders of protection, orders of 
protection, and a procedure for issuance of those orders. 

ASSUMPTIONS: 
Crime Control Division: 
1. The Board of Crime Control will have to revise the computer program used by local 

law enforcement agencies to capture offense/arrest data as it relates to partner or 
family member assaults. Revising the computer program may cost $10,000. 

2. The Board of Crime Control will have to revise the manual used in conjunction with 
the computer program for the capture of offense/arrest data. Rewriting the user 
manual, printing, and distribution may cost $1,500. 

3. The Board of Crime Control will have to provide minimal training to users for the 
input/output of the data relating to partner or family member assault. Providing 
additional training may cost $1,500. 

4. There is a possibility that the above revisions could be incorporated within the 
scope of the statewide criminal history record system improvement pla.r.ning being 
initiated by a task force of the Board of Crime Control. There is also a 
possibility that the above costs could be covered by federal grant funds that are 
intended for future statewide criminal history record system improvement. Because 
the availability of grant funds specific to this purpose is not certain, the fiscal 
impact is shown as a general fund impact. 

Department of Corrections and Human Services: 
5. The bill should have no material impact on the size of the corrections population. 

The maximum penalties for the offenses defined in the bill were not increased nor 
were the preconditions for sentences weakened. 

6. It is estimated that there will be no substantial impact on the corrections 
population for the violation of an order of protection. 

Department of Family Services: 
7. The bill will not change the duties or responsibilities of the department and will 

have no fiscal impact. 
Department of Justice: 
8. The Attorney General has previously drafted a pamphlet for orders of protection. It 

is assumed that the department can handle revisions in this bill with current 
department resources. 

(continued) 
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DAVE LEWIS, BUDGET DIRECTOR DATE VIVIAN BROOKE, PRIMARY SPONSOR DATE 
Office of Budget and Program Planning 
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(continued) 

FISCAL IMPACT: 

Crime Control Division: 

Expenditures: 
Operating Expenses 
Funding: 
General Fund (01) 

FY96 
Difference 

13,000 

13,000 

EFFECT ON COUNTY OR OTHER LOCAL REVENUES OR EXPENDITURES: 

FY97 
Difference 

0 

0 

several local law enforcement agencies have their own computer programs used to provide 
offense/arrest data to the Board of Crime Control. There is a possibility that the 
revisions in the domestic abuse statutes may result in increased costs relating to 
reprogramming these systems to comply with reporting requirements. 
The overall impact on local law enforcement agencies, incarcerations in local detention 
centers, and court workloads, if any, is not subject to reasonable estimate. 
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3 BISHOP, LYNCH, HARP, ELLINGSON, COCCHIARELLA, MCCULLOCH, LARSON, SQUIRES, 

4 WENNEMAR, KADAS, CAREY, MCKEE, HIBBARD, GRINDE, TAYLOR, REAM, KOTTEL, STANG, 

5 MCGEE, JACOBSON, DOHERTY, CRIPPEN, FRANKLIN, FOSTER, WATERMAN, QUILICI, MURDOCK 

6 

7 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS RELATING TO DOMESTIC 

8 VIOLENCE; CHANGING THE NAME OF THE OFFENSE OF DOMESTIC ABUSE TO PARTNER OR FAMILY 

9 MEMBER ASSAULT; AUTHORIZING LOCAL GOVERNMENTS TO ESTABLISH MISDEMEANOR PROBATION 

10 OFFICES; PROVIDING FOR A NOTICE OF RIGHTS TO VICTIMS; AUTHORIZING THE SEIZURE OF WEAPONS 

11 BY A POLICE OFFICER IN A PARTNER OR FAMILY MEMBER ASSAULT SITUATION; REQUIRING HEALTH 

12 CARE PROVIDERS TO PROVIDE SUSPECTED VICTIMS WITH A NOTICE OF RIGHTS; PROVIDING FOR 

13 TEMPORARY ORDERS OF PROTECTION, ORDERS OF PROTECTION, AND A PROCEDURE FOR ISSUANCE 

14 OF THOSE ORDERS; AND AMENDING SECTIONS 3-10-301, 7-32-2227, 27-19-201, 27 19-316, 40-4-121, 

1 5 40-4-1 23, 40-4-1 24, 40-4-217, 40-4-219, 45-5-206, 45-5-220, 45-5-626, 46-6-105, 46-6-311, 46-6-602. 

16 46-9-302, AND 46-18-202, MCA." 

17 

18 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

19 

20 Section 1. Section 3-10-301, MCA, is amended to read: 

21 "3-10-301. Civil jurisdiction. (1) Except as provided in sul3seetien 12) ans in 3-11-103 and in 

22 subsection 12) of this section, the justices' courts have jurisdiction: 

23 (a) in actions arising on contract for the recovery of money only if the sum claimed does not 

24 exceed $5,000, exclusive of court costs; 

25 (b) in actions for damages not exceeding $5,000, exclusive of court costs, for taking, detaining, 

26 or injuring personal property or for injury to real property when no issue is raised by the verified answer of 

27 the defendant involving the title to or possession of the real property; 

28 (c) in actions for damages not exceeding $5,000, exclusive of court costs, for injury to the person, 

29 except that, in actions for false imprisonment, libel, slander, criminal conversation, seduction, malicious 

30 prosecution, determination of paternity, and abduction, the justice of the peace does not have Jurisdiction; 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

12 

13 

14 

(di in act ocis to recover the possession of personal property if the value of the property does not 

exceed $5,000: 

(el in actions for a fine, penalty, or forfeiture not exceeding $5,000, imposed l,y a statute or an 

ordinance of an incorporated city or town when no issue is raised by the answer involving the legality of 

any tax, impost, assessment, toll, or municipal fine; 

(fl in actions upon bonds or undertakings conditioned for the payment of money when the sum 

claimed does not exceed $5,000, though the penalty may exceed that sum; 

(g) to take and enter judgment for the recovery of money on the confession of a defendant when 

the amount confessed does not exceed $5,000, exclusive of court costs; 

(hi to issue temporary restraining orders, as provided in 40A 121m, and orders of protection, as 

provided in [sections 21 through 29]. 

12) Justices' courts do not have jurisdiction in civil actions that might result in a judgment against 

the state for the payment of money." 

15 Section 2. Section 7-32-2227, MCA, is amended to read: 

16 "7-32-2227. Inmate eligibility for participation. A person may be permitted to participate in a 

17 county jail work program if l,e the person: 

18 ( 1) has been sentenced to the county jail for an offense and is not confined in the county jail upon 

19 process in a civil action or prior to examination or trial; 

20 (2) is not serving a sentence for homicide, robbery, sexual intercourse without consent, arson, 

21 burglary, kidnapping, escape, assault, domestic abuse partner or family member assault, incest, or any 

22 other offense in which violence is an element of the crime or for an offense during the course of which 

23 bodily injury occurred; 

24 (31 was not prohibited from participating in the county work program by the sentencing judge, 

25 magistrate, or 1ust!ce of the peace, or l=l+s by the iudge's, magistrate's, or iustice's successor; and 

26 (41 has applied to participate to the county sheriff and the sheriff, pursuant to written policy, has 

27 approved the participation." 

28 

29 Section 3. Section 27-19-201, MCA, is amended to read: 

30 "27-19-201. When preliminary injunction may be granted. An injunction order may be granted in 
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the following cases: 

2 I 1 I when ic shall a1313ear appears that the applicant is entitled to the relief demanded and Stl€f\ the 

3 relief or any part thereof of the relief consists in restraining the commission or continuance of the act 

4 complained of, either for a limited period or perpetually; 

5 121 when it shall a1313ear appears that the commission or continuance of some act during the 

6 litigation would produce a great or irreparable injury to the applicant; 

7 (3) when it shall a13pear appears during the litigation that the adverse party is doing or threatens 

8 or is about to do or is procuring or suffering to be done some act in violation of the applicant's rights, 

9 respecting the subject of the action, and tending to render the judgment ineffectual; 

10 (4) when it appears that the adverse party, during the pendency of the action, threatens or is about 

11 to remove or to dispose of flis the adverse party's property with intent to defraud the applicant, an 

12 injunction order may be granted to restrain the removal or disposition; 

13 (5) when it appears that the applicant has suffered or may suffer 13hysieal abuse applied for an 

14 order under the provisions of 40-4-121 or an order of protection under [sections 21 through 29]." 

15 

16 Section 4. Section 27-19-316, MCA, is amended to read: 

17 "27-19-316. Contents and filing of restraining order granted without notice. Each temporary 

18 restraining order granted without notice must: 

19 I 11 be endorsed with the date and hour of its issuance; 

20 (21 be filed immediately in the clerk's office and entered in the record; 

21 (31 define the injury and state why SH£R the injury is irreparable and why the order was granted 

22 without notice; and 

23 (4) except as provided in 40-4-121 or [sections 21 through 29], expire by its terms within 5ti€f\ 

24 the time after entry, not to exceed 10 days, as the court or judge fixes." 

25 

26 Section 5. Section 40-4-121, MCA, is amended to read: 

27 "40-4-121. Temporary order or temporary injunction. (1) In a proceeding for dissolution of 

28 marriage or for legal separation or in a proceeding for disposition of property or for maintenance or support 

29 following dissolution of the marriage by a court Wffi€-F1 that lacked personal jurisdiction over the absent 

30 spouse, either party may move for temporary maintenance or temporary support of a child of the marriage 
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13 

14 
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16 

17 

18 

19 
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21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

entitled to support. The motion must be accompanied by an affidavit setting forth the factual basis for the 

motion and the amounts requested. 

(2) As a part of a motion for temporary maintenance or support or by inclr,pendent motion 

accompanied by affidavit, either party may request the court to issue a temporary injunction for any of the 

following relief: 

(a) restraining any person from transferring, encumbering, concealing, or otherwise disposing of 

any property. except in the usual course of business or for the necessities of life. and, if so restrained, 

requiring the person to notify the moving party of any proposed extraordinary expenditures made after the 

order is issued; 

(b) enJoining a party from molesting or disturbing the peace of the other party or of any family 

member or from stalking, as defined in 45-5-220; 

(c) excluding a party from the family home or from the home of the other party upon a showing 

that physical or emotional harm would otherwise result; 

(d) enjoining a party from removing a child from the jurisdiction of the court; 

(e) ordering a party to complete counseling, including alcohol or chemical dependency counseling 

or treatment; aoo 
(f) providing other injunctive relief proper in the circumstances; and 

(g) providing additional relief available under [sections 21 through 29). 

(31 A person may seek the relief provided for in subsection 12) without filing a petition under this 

part for a dissolution of marriage or legal separation by filing a verified petition-:-

(al (il alleging physieal aBuse, harm, or Bodily injury against the petitioner BY a family memBer or 

partner or the threat of physieal aBuse, harm, or Bodily injury against the petitioner BY a family memBer or 

partner that causes the petitioner to reasonaBly Believe that the offender has the present aBility to eJceeute 

the threat; or 

(iii alleging a violation of 4!i !i 220; and 

W requesting relief under Title 27, chapter 19, part 3. Any temporary injunction entered under this 

subsection must be for a fixed period of time, not to exceed 1 year, and may be modified as provided in 

Title 27, chapter 19, part 4, and 40-4-208, as appropriate. Persons who may request relief under this 

sussestion insluse lamil'I' memBers, partners, and persons alleging a violation of 4 !i e 220. 

(4) The court may issue a temporary restraining order for a period not to exceed 20 days without 
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requiring notice to the other party only if it finds on the basis of the moving affidavit or other evidence that 

2 irreparable in1ury will result to the moving party if no order is issued until the time for responding has 

3 elapsed. 

4 15) A response may be filed within 20 days after service of notice of motion or at the time specified 

5 in the temporary restraining order. 

6 (61 At the time of the hearing, the court shall determine whether good cause exists for the 

7 inJunction to continue for 1 year. 

B (71 If the oourt deternciines, on the i3asis of a party's history of "'iolonoe and .the testimony 

9 presented at the hearin§ er an the basis of credible evidenee that a party has violated 1e e 220, that the 

10 other party needs permanent proteetian er may otherwise suffer permanent injury er harm, the oourt ma,,, 

11 orcfor that the injunetion be effeeti"'e 13ermanently. 

12 (81 A 13ermanent injunetian may be issued by a distriat eourt with jurisdietion o·,er the 13artIes to 

13 a dissolutian praeeedin§ upon presentation et e"'iaenee at a party's history of ·,1alanee showin§ that the 

14 ether party may suffer 13erFnanent injury er harm if a permanent inJunetian is not issued. A permanent 

15 injunetion ma·,• also be issued enjoinin§ a 13arty froA'I stalllin§ upon presentation of erodible e•,idenee that 

16 the part'f has violated 1 e s 220 if the oourt determines that the stallrnd part·,• needs permanent protection. 

17 (91 Eiceept when the alle§ed eonauet to be restrained is a violation of 1 e e 220, restraining orders 

18 issued under this seotion A'lay restrain the 13etitioner's aotions onl'y• if the eourt finds that the petitioner, in 

19 addition to the res13ondent, has engaged in abusi"'e or assaulti~•e behavior as desoribed b·r subseetion (:3) (a). 

20 f+Gtlli On the basis of the showing made and in conformity with 40-4-203 and 40-4-204, the 

21 court may issue a temporary injunction and an order for temporary maintenance or support in amounts and 

22 on terms just and proper in the circumstance. 

23 t+-+Hfil A temporary order or injunction or 13ermanent injunetion, entered pursuant to this section 

24 or [sections 21 through 29]: 

25 (a) may be revoked or modified on a showing by affidavit of the facts necessary to revocation or 

26 modification of a final decree under 40-4-208 or order unaer Title 27, ehapter 19, part :3, as appropriate; 

27 (b) terminates upon order of the court or when the petition is voluntarily dismissed; and 

28 (c) when issued under this sectionL must conspicuously bear the following: "Violation of this order 

29 Is a criminal offens-e under 45-5-220 or 45-5-626." 

30 f-l--2Hfil When the petitioner has fled the parties' residence, notice of the petitioner's new residence 
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must be withheld except by order of the court for good cause shown. 

112) As used in this section, the following defiAitions apply: 

la) "!oodil~• inIury" means physical pain, illness, or an·, impairment of 13hysical condition and 

1Rcludes mental illness or impairment. 

lbl "i;:amily member" means mothers, fathers, children, brothers, sisters, and other past or present 

family members of a household. These relationships include relationships created by adoption and 

remarriage, including stepchildren, stepparents, and adoptive children and parents. These relationships 

continue regardless of the ages of the parties and whether the parties reside in the same household. 

lei "Partner" means spouses, former spouses, and persons ,.,,ho have been or are currently in a 

dating or ongoing intimate rolatienshi13 with a person of the opposite sex." 

Section 6. Section 40-4-123, MCA, is amended to read: 

"40-4-123. Jurisdiction and venue. (1) District courts, municipal courts, justices' courts, and city 

courts have concurrent jurisdiction to hear and issue orders under 40-4-121 fdt. 

(21 The municipal judge, justice of the peace, or city court judge shall on motion suspend all further 

proceedings in the action and certify the pleading and any orders to the clerk of the district court of the 

county where the action was begun if an action for declaration of invalidity of a marriage, legal separation, 

or dissolution of marriage, or for child custody is pending between the parties. From the time of the 

certification of~ the pleadings and any orders to the clerk, the district court has the same Jurisdiction 

over the action as if it had been commenced therein in district court. 

(3) An action brought under 40-4-121fdt may be tried in the county in which either party resides 

or in which the physical abuse was committed. 

(41 The right to petition for relief may not be denied because the plaintiff has vacated the residence 

or household to avoid abuse." 

Section 7. Section 40-4-124, MCA, is amended to read: 

"40A-124. Review or removal -- district court. ( 1) An order issued by a municipal court, jt;5-t-i€e 

justice's court, or city court pursuant to 40-4-121 fdt is immediately reviewable by the judge of the district 

court at chambers upon the filing of a notice of appeal. The district judge may affirm, dissolve, or modify 

an order of a municipal court, jt;5-t-i€e justice's court, or city court made pursuant to 40-4-121fdt. 
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(21 Any case in which an order has been issued by a municipal court, fHsttee justice's court, or city 

2 court pursuant to 40-4-121~ may be removed to district court upon filing of a notice of removal." 

3 

4 Section 8. Section 40-4-217, MCA, is amended to read: 

5 "40-4-217. Visitation. (1) A parent not granted custody of the child is entitled to reasonable 

6 visitation rights unless the court finds, after a hearing, that visitation would endanger seriously the child's 

7 physical, mental, moral, or emotional health. 

8 (2) In a proceeding for dissolution of marriage or legal separation, the court may, upon the petition 

9 of a grandparent, grant reasonable visitation rights to the grandparent of the child if the court finds, after 

10 a hearing, that the visitation would be in the best interest of the child. 

11 (3) The court may modify an order granting or denying visitation rights whenever modification 

12 would serve the best interest of the child; atlt however, the court may not restrict a parent's visitation 

13 rights unless it finds that the visitation would endanger seriously the child's physical, mental, moral, or 

14 emotional health or unless the provisions of subsection 16) apply. 

15 (4) So long as a noncustodial parent who has visitation rights under a decree or a custody 

16 agreement remains a resident of this state, a resident custodial parent shall, before changing the child's 

17 residence to another state and unless the noncustodial parent has given written consent, give written notice 

18 to the noncustodial parent, as provided in subsection (5). 

19 (5) The written notice required by subsection (4) must be served personally or given by certified 

20 mail not less than 30 days before the proposed change in residence. Proof of service must be filed with 

21 the court that issued the custody order. The purpose of the notice is to allow the noncustodial parent to 

22 seek a modification of A-is the parent's visitation schedule. 

23 16) (al If a noncustodial parent has been convicted of any of the crimes listed in subsection (6)(c), 

24 the custodial parent or any other person who has been granted custody of the child pursuant to court order 

25 may file an obIection to visitation with the court. The custodial parent or other person having custody shall 

26 give notice to the noncustodial parent of the objection as provided by the Montana Rules of Civil Procedure, 

27 and the noncustodial parent sAall Rave has 20 days from the notice to respond. If the noncustodial parent 

28 fails to respond within 20 days, the visitation rights of the noncustodial parent are suspended until further 

29 order of the court. If the noncustodial parent responds and objects, a hearing must be held within 30 days 

30 of the response. 
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(bl Thr. ,10,,custodial parent has the burden at the hearing to prove that visitation by the 

2 noncustodial parent does not seriously endanger the child's physical, mental, moral, or emotional health 

3 and that the modification of visitation is not in the best interest of the child. 

4 (cl This subsection (61 applies to the following crimes: 

5 (ii deliberate homicide, as described in 45-5-102; 

6 (ii) mitigated deliberate homicide, as described in 45-5-103; 

7 (iii) sexual assault, as described in 45-5-502; 

8 (iv) sexual intercourse without consent, as described in 45-5-503; 

9 (vi incest, as described 1n 45-5-507; 

10 (vii aggravated promotion of prostitution of a child, as described in 45-5-60311 lib); 

11 (viii endangering the welfare of children, as described in 45-5-622; 

12 (viii) doR'lest1e abuse partner or family member assault of the type described in 45-5-20611 )la); 

13 (ix) sexual abuse of children, as described in 45-5-625." 

14 

1 5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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27 

28 
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30 

Section 9. Section 40-4-219, MCA, is amended to read: 

"40-4-219. Modification. 11) The court may in its discretion modify a prior custody decree if it 

finds, upon the basis of facts that have arisen since the prior decree or that were unknown to the court at 

the time of entry of the prior decree, that a change has occurred in the circumstances of the child or fltS 

the child's custodian and that the modification is necessary to serve the best interest of the child and if it 

further finds that: 

(al the custodian agrees to the modification; 

lb) the child has been integrated into the family of the petitioner with consent of the custodian; 

(cl the child's present environment endangers seriously fltS the child's physical, mental, moral, or 

emotional health and that the harm likely to be caused by a change of environment is outweighed by its 

advantages to fi+ffi the child; 

(di the child is 14 years of age or older and desires the modification; 

le) the custodian willfully and consistently: 

Iii refuses to allow the child to have any contact with ttie noncustodial parent; or 

(ii) attempts to frustrate or deny the noncustodial parent's exercise of visitation rights; or 

(fl the custodial parent has changed or intends to change the child's residence to another state. 
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12) A court may modify a de facto custody arrangement in accordance with the factors set forth 

2 in 40-4-212. 

3 13) The court shall presume the custodian Is not acting in the child's best interest if the custodian 

4 does any of the acts specified in subsection 11 lie) or (81. 

5 (4) The court may modify the prior decree based on subsection 11 )(f) to provide a new visitation 

6 schedule and to apportion transportation costs between the parents. 

7 (5) Attorney fees and costs Sflall must be assessed against a party seeking modification if the court 

8 finds that the modification action is vexatious and constitutes harassment. 

9 (6) A custody decree may be modified upon the death of the custodial parent pursuant to 

1 0 40-4-221 . 

11 (7) As used in this section, "prior custody decree" means a custody determination contained in a 

12 judicial decree or order made in a custody proceeding. 

13 18) !al If a parent has been convicted of any of the crimes listed in subsection (8)1c), the other 

14 parent or any other person who has been granted custody of the child pursuant to court order may file an 

15 objection to the current custody order with the court. The parent or other person having custody shall give 

16 notice to the convicted parent of the objection as provided by the Montana Rules of Civil Procedure, and 

17 the convicted parent shall have has 20 days from the notice to respond. If the convicted parent fails to 

18 respond within 20 days, the custody rights of the convicted parent are suspended until further order of the 

19 court. If the convicted parent responds and objects, a hearing must be held within 30 days of the 

20 response. 

21 (bl The convicted parent has the burden at the hearing to prove that custody by the convicted 

22 parent does not seriously endanger the child's physical, mental, moral, or emotional health and that the 

23 modification of custody is not in the best interest of the child. 

24 (c) This subsection (81 applies to the following crimes: 

25 (i) deliberate homicide, as described in 45-5-102; 

26 (ii) mitigated deliberate homicide, as described in 45-5-103; 

27 (iii) sexual assault, as described in 45-5-502; 

28 !iv) sexual intercourse without consent, as described in 45-5-503; 

29 (v) incest, as described in 45-5-507; 

30 (vi) aggravated promotion of prostitution of a child, as described in 45-5-603(1 llb); 

~na Legislative council 
- 9 - SB 278 



54th Legislature SB0278 02 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

1 3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

(viii e•1da1,c;ering the welfare of children, as described in 45-5-622; 

(v11i) domest1c--aet1Se partner or family member assault of the type described in 45 5-206(1 )la); 

(ix) sexual abuse of children, as described in 45-5-625." 

Section 10. Section 45-5-206, MCA, is amended to read: 

"45-5-206. Deffiestis alrnse Partner or family member assault -- penalty. ( 1) A person commits 

the offense of domestic abuse partner or family member assault if the person: 

(a) purposely or knowingly causes bodily injury to a foffiily ffieffiber or partner or family member: 

(bl negligently causes bodily injury to a family mmnber or partner or family member with a weapon 

duriAg or in oOAAectioA with a quarrel, fight, or abusi·~e belciavior; or 

(cl purposely or knowingly causes reasonable apprehension of bodily injury in a partner or family 

member or partAer. The purpose to oause reasonable apprelciension or tlcie knowledge tlciat reaso11able 

appreheAsion would be caused ffiust be presumed in any case iA ',YhieA a person knowingly points a firearm 

at or In the directio11 of a family meffibor or partner, whetlcier or not the offender believes the firearffi to be 

loaded. 

121 For the purposes of 46-6-311, [sections 21 through 29], and this section, the following 

definitions apply: 

(a) "Family member" means mothers, fathers, children, brothers, sisters, and other past or present 

family members of a household. These relationships include relationships created by adoption and 

remarriage, including stepchildren, stepparents, in-laws, and adoptive children and parents. These 

relationships continue regardless of the ages of the parties and whether the parties reside in the same 

household. 

lb) "Partner" "Partners" means spouses, former spouses, persons who have a child in common, 

and persons who have been or are currently in a dating or ongoing intimate relationship with a person of 

the opposite sex. 

(31 lfil A persoA An offender convicted of domestic abuse for the first or secoAd tiffie partner or 

family member assault shall be fined not to mrnees less than $100 or more than $1,000 lli and be 

imprisoned in the county Jail not to exceed 1 year, or both or not less than 24 hours for a first offense. 

An offender convicted of a second offense under this section shall be fined not less than $300 or more than 

$1,000 and be imprisoned in the county Iail not less than 72 hours or more than year. Upon a first or 
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second conviction, the offender may be ordered into misdemeanor probation as provided in [section 181. 

2 On a third or subsequent conviction for domestic abuse partner or family member assault, the ~ 

3 con,·icted offender shall be fined not less than $500 and not more than $50,000 and be imprisoned in the 

4 county jail or in the state prison for a term not less than +G 30 days and not more than 5 years, or both. 

5 lb) For the purpose of determining the number of convictions under this section, a conviction 

6 means a conviction, as defined in 45-2- 101, in this state, conviction for a violation of a similar statute In 

7 another state, or a forfeiture of bail or collateral deposited to secure the defendant's appearance in court 

8 in this state or in another state for a violation of a similar statute, which forfeiture has not been vacated. 

9 (4) (a) A person An offender convicted of domestie abuse partner or family member assault shall 

10 be required to pay for and complete at least e months of counseling, totaling at least 2s hours n counseling 

11 assessment with a focus on violence, dangerousness, and chemical dependency. The offender shall follow 

12 through on all recommendations made by the counseling provider. The counselor must be approved by the 

13 court. The counseling must include a counseling assessment and a minimum of 25 hours of counseling, 

14 in addition to the assessment. The assessment and the counseling must be: 

15 (i) with a person licensed under Title 37, chapter &. 17, 22, or 23; 

16 (ii) with a professional person as defined in 53-21-102; or 

17 (iii) in a specialized domestic violence intervention program. 

18 (b) The counseling provided in subsection (4)(a) must be directed to the violent conduct of the 

19 convictes person offender. Other issues indicated by the assessment may be addressed in additional 

20 counseling beyond the minimum 25 hours. Subsection (4)(a) does not prohibit the placement of the 

21 convietes person offender in other appropriate treatment if the court determines that there is no available 

22 treatment program directed to the violent conduct of the convictes person offender. 

23 fe) Upon completion of the miniFAum ceunseling requirements, the counselor stlall notif·,, the eourt 

24 that the aefendant has completed the minimum eounseling requirements and shall pro,·ido tho eeurt with 

25 a rocommendatien as to whether er net the defendant requires additienal eeunseling. Upon 

26 reeemFAondatien et the ceunselor and direetion ef the eeurt, the defendant may be required to pay for and 

27 complete additional eeunsoling or treatment, such as chemical depenaeney treatment, or tmth. 

28 (el 1Nillful failure to obtain or pay for eeunseling ordered unser this section is a civil eontompt of 

29 €etlft. 

30 15) In addition to any sentence imposed under subsections (3) and (4), after determining tho 
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financial resources and future ability of the offender to pay restitution as provided for in 46-18-242, the 

2 court shall require the offender, if able, to pay the victim's reasonable actual medical, housing, wage loss, 

3 and counseling costs in addition to re§uired eounseling and fines. 

4 (6) In addition to the requirements of subsection (5), if financially able, the offender shall be 

5 ordered to pay for the costs of the offender's probation, if probation is ordered by the court. 

6 I 71 The court may prohibit an offender olciargea or convicted under this section from possession 

7 or use of a THE firearm USED IN THE ASSAULT. The court may revoke tRe offenaer's concealea weapon 

8 perRlit, if one was issued under 45 8 321, for tRe duration of tRe sonteneo ENFORCE 45-8-323 IF A 

9 FIREARM WAS USED IN THE ASSAULT. 

1 O (8) At the time of sentencing, the court shall provide an offender a written copy of the offender's 

11 sentence." 

12 

13 Section 11. Section 45-5-220, MCA, is amended to read: 

14 "45-5-220. Stalking -- exemption -- penalty. 11) A person commits the offense of stalking if the 

15 person purposely or knowingly causes another person substantial emotional distress or reasonable 

16 apprehension of bodily injury or death by repeatedly: 

17 la) following the stalked person; or 

18 (bl harassing, threatening, or intimidating the stalked person, in person or by phone, by mail, or 

19 by other action, device, or method. 

20 (2) This section does not apply to a constitutionally protected activity. 

21 13) For the first offense, a person convicted of stalking shall be imprisoned in the county jail for 

22 a term not to exceed 1 year or fined an amount not to exceed $1,000, or both. For a second or subsequent 

23 offense or for a first offense against a victim who was under the protection of a restraining order directed 

24 at the offender, the offender shall be imprisoned in the state prison for a term not to exceed 5 years or 

25 fined an amount not to exceed $10,000, or both. A person convicted of stalking may be sentenced to pay 

26 all medical, counseling, and other costs incurred by or on behalf of the victim as a result of the offense. 

27 (4) Upon presentation of credible evidence of violation of this section, an order may be granted, 

28 as set forth in 4 0 4 1 21 [sections 21 through 29), restraining a person from engaging in the activity 

29 described in subsection I 1). 

30 15) For the purpose of determining the number of convictions under this section, "conviction" 
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means: 

2 (al a conviction, as defined in 45-2-101, in this state; 

3 (bl a conviction for a violation of a statute similar to this section in another state; or 

4 le) a forfeiture of bail or collateral deposited to secure the defendant's appearance in court in this 

5 state or another state for a violation of a statute similar to this section, which forfeiture has not been 

6 vacated. 

7 161 Attempts by the accused person to contact or follow the stalked person after the accused 

8 person has been given actual notice that the stalked person does not want to be contacted or followed 

9 constitutes prima facie evidence that the accused person purposely or knowingly followed, harassed, 

10 threatened, or intimidated the stalked person." 

1 1 

12 Section 12. Section 45-5-626, MCA, is amended to read: 

13 "45-5-626. Violation of 13retestive order of protection misElemeaAer. (1) A person commits the 

14 offense of violation of a 13reteetive an order of protection if AA the person, with knowledge of the order, 

15 purposely or knowingly violates a provision of any order provided for in 40-4-121 or an order of protection 

16 under [sections 21 through 29]. It may be inferred that the defendant had knowledge of an order at the 

17 time of an offense if the defendant had been served with the order before the time of the offense. Service 

18 of the order is not required upon a showing that the defendant had knowledge of the order and its content. 

19 (2) Only the respondent under an order of protection may be cited for a violation of the order. The 

20 petitioner who filed for an order of protection may not be cited for a violation of that order of protection. 

21 R+ru A perseA An offender convicted of violation of a preteetive an order of protection shall be 

22 fined not to exceed $500 or be imprisoned in the county jail for a term not to exceed 6 months, or both, 

23 for a first offense. Upon conviction for a second offense, an offender shall be fined not less than $200 and 

24 not more than $500 and be imprisoned in the county jail not less than 24 hours and not more than 6 

25 months. Upon conviction for a third or subsequent offense, an offender shall be fined not less than $500 

26 and not more than $2,000 and be imprisoned in the county jail or state prison for a term not less than 10 

27 days and not more than 2 years." 

28 

Section 13. Section 46-6-105, MCA, is amended to read: 29 

30 "46-6-105, Time of making arrest, An arrest may be made at any time of the day or night, except 
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3 

4 
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7 

8 

9 

10 

11 

1 2 

13 

14 

1 5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

that a person may "Ot be arrested in the person's home or private dwelling place at night for a misdemeanor 

committed at some other time and place unless upon the direction of a judge endorsed upon an arrest 

warrant. However, a person may be arrested in the person's home or private dwelling at night if the person 

is being arrested pursuant to 46-6-311 for the offense of domestic abuse partner or family member 

assault." 

Section 14. Section 46-6-311, MCA, is amended to read: 

"46-6-311. Basis for arrest without warrant. I 1 I A peace officer may arrest a person when a 

warrant has not been issued if the officer has probable cause to believe that the person is committing an 

offense or that the person has committed an offense and existing circumstances require immediate arrest. 

(21 The summoning of a peace officer to a place of residence by a family memeer or partner or 

family member constitutes an exigent circumstance for making an arrest. Arrest is the preferred response 

in domestic abuse partner or family member assault cases involving injury to the victim, use or threatened 

use of a weapon, violation of a restraining order, or other imminent danger to the victim." 

Section 15. Section 46-6-602, MCA, is amended to read: 

"46-6-602. Notice of rights to victim upeA arrest in EleFAestia ·,ieleAse situatieA partner or family 

member assault. Whenever a peace officer arrests a person for domestie abuse partner or family member 

assault, as defined in 45-5-206, if the vietim is preseAt, or responds to a call in which partner or family 

member assault is suspected, the officer, outside the presence of the offender, shall advise the victim of 

the availability of a shelter or other services in the community and give the victim immediate notice of any 

legal rights and remedies available. The notice must include furnishing the victim with a copy of the 

following statement: 

"IF YOU ARE: Tl-le VICTIM OF D0Me8TIC /\BU8e, the The city or county attorney's office can file 

criminal charges against your abuser ,rn offender if the offender committed the offense of partner or family 

member assault. 

In addition to the criminal charges filed by the state of Montana, you are entitled to the following 

civil remedies: 

You have the right to may go to court and file a petition requesting any of the following orders for 

relief: 
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(1 I an order of protection restraiAIA§ your abuser that prohibits the offender from abusiA§ 

threatening to hurt you or hurting you; 

(2) an order of protection directing your abuser that directs the offender to leave your household 

home and prohibits the offender from having any contact with you; 

(3) an order of protection preventing your abuser that prevents the offender from transferring any 

property except in the usual course of business; 

(41 an order awardin§ you or the other parent custody of or visitation with a minor child or children 

of protection that prohibits the offender from being within 1,500 feet or other appropriate distance of you. 

any named family member, and your worksite or other specified place; 

(el an order restrainin§ your abuser from molestin§ or interferin§ with minor children in your 

eustody or a family member or 13artner, as defined in 4 e s 20e; or 

(el an order directiA§ the parw not §ranted custody to pay support of minor children or to pa~' 

support of the other party if theFO is a legal obli§ation to c:Jo so" 

(5) an order of protection that gives you possession of necessary personal property; 

(6) an order of protection that prohibits the offender from possessing or using ilf\V THE firearm 

USED IN THE ASSAULT. 

If you file a petition in district court, the district court may order all of the above and may award 

custody of your minor children to you or to the other parent. The district court may order visitation of your 

children between the parents. The district court may order the offender to pay support payments to you 

if the offender has a legal obligation to pay you support payments. 

The forms that you need to obtain an order of protection are at . You may call 

at for additional information about an order of protection. 

You may file a petition in district court at 

You may be eligible for restitution payments from the offender (the offender would repay you for 

costs that you have had to pay as a result of the assault) or for crime victims compensation payments la 

fund administered by the state of Montana for innocent victims of crime). You may call at 

for additional information about restitution or crime victims compensation. 

The following agencies may be able to give you additional information or emergency help. (list 

telephone numbers and addresses of agencies other than shelters with secret locations and a brief summary 

of services that are available.)"" 
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Section 16. Section 46-9-302, MCA, is amended to read: 

2 "46-9-302. Bail schedule -- acceptance by peace officer. ( 1) A judge may establish and post a 

3 schedule of bail for offenses over which the judge has original jurisdiction. A person may not be released 

4 on bail without first appearing before the Judge when the offense is domestie abuse partner or family 

5 member assault, any assault against a family member or a partner, as defined in 45-5-206, or stalking, as 

6 defined in 45-5-220. 

7 121 A peace officer may accept bail on behalf of a judge: 

8 (al in accordance with the bail schedule established under subsection {1); or 

9 (bl whenever the warrant of arrest specifies the amount of bail. 

1 O (31 Whenever a peace officer accepts bail, the officer shall give a signed receipt to the offender 

11 setting forth the bail received. The peace officer shall then deliver the bail to the judge before whom the 

12 offender is to appear, and the judge shall give a receipt to the peace officer for the bail delivered." 

13 

14 Section 17. Section 46-18-202, MCA, is amended to read: 

15 "46-18-202. Additional restrictions on sentence. (1) The distriot court may also impose any of the 

16 following restrictions or conditions on the sentence provided for in 46-18-201 that it considers necessary 

17 to obtain the objectives of rehabilitation and the protection of society: 

18 la) prohibition of the defendant's holding public office; 

19 (bl prohibition of the defendant's owning or carrying a dangerous weapon; 

20 (cl restrictions on the defendant's freedom of association; 

21 (di restrictions on the defendant's freedom of movement; 

22 (el any other limitation reasonably related to the objectives of rehabilitation and the protection of 

23 society. 

24 (2) Whenever the district court imposes a sentence of imprisonment in the state prison for a term 

25 exceeding 1 year, the court may also impose the restriction that the defendant be ineligible for parole and 

26 participation in the supervised release program while serving that term. If Slli,fH, the restriction is to be 

27 imposed, the court shall state the reasons for it in writing. If the court finds that the restriction is necessary 

28 for the protection of society, it shall impose the restriction as part of the sentence and the judgment 5-fl-al+ 

29 must contain a statement of the reasons for the restriction. 

30 (3) The jud!'je in a justiee's, eity, or munieipal eourt does net ha~•e the authority to restrict an 
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1Adi·1idual's rights as enumerated in subsection ( 1 )(a). 

2 f4H1l. When the district court imposes a sentence of probation as defined in 46-23-1001, any 

3 probation agreement signed by the defendant may contain a clause waiving extradition." 

4 

5 NEW SECTION. Section 18. Misdemeanor probation offices -- officers -- costs. ( 1) A local 

6 government may establish a misdemeanor probation office associated with a justice's court, municipal 

7 court, or city court. The misdemeanor probation office shall monitor offenders for misdemeanor sentence 

8 compliance and restitution payments. An offender is considered a fugitive under the conditions provided 

9 in 46-23-1014. 

10 (21 A local government may appoint misdemeanor probation officers and other employees 

11 necessary to administer this section. Misdemeanor probation officers: 

12 (a) must have the minimum training required in 46-23-1003; 

13 (bl shall follow the supervision guidelines required in 46-23-1011; and 

14 (cl may order the arrest of an offender as provided in 46-23-1012. 

15 (31 An offender who is convicted of the offense of partner or family member assault under 

16 45-5-206 or of a violation of an order of protection under 45-5-626 and who is ordered to be supervised 

17 by misdemeanor probation must be ordered to pay for the cost of the misdemeanor probation. The actual 

18 cost of probation supervision over the offender's sentence must be paid by the offender unless the offender 

19 can show that the offender is unable to pay those costs. The costs of misdemeanor probation are in 

20 addition to any other fines, restitution, or counseling ordered. 

21 

22 NEW SECTION. Section 19. Partner or family member assault -- seizure of weapon. (1 I A peace 

23 officer who responds to a call relating to partner or family member assault shall seize ttf\-\f THE weapon used 

24 or threatened to be used in the alleged assault. 

25 (21 The responding officer may, as appropriate: 

26 (al take ttf\-\f REASONABLE action necessary to provide for the safety of a victim and any other 

27 member of the household; 

28 (bl transport or arrange for the transportation of the victim and any other member of the household 

29 to a safe location; and 

30 (cl assist a victim and any other member of the household to remove necessary personal items. 
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131 A weapon seized under this section may not be returned to the offender until ACQUITTAL OR 

2 UNTIL the return Is ordered by the court. 

3 

4 NEW SECTION. Section 20. Notice of rights when partner or family member assault is suspected. 

5 11 I Whenever a patient seeks health care and the health care provider suspects that partner or family 

6 member assault has occurred, the health care provider, outside the presence of the suspected offender, 

7 ~ MAY advise the suspected victim of the availability of a shelter or other services in the community 

8 and give the suspected victim immediate notice of any legal rights and remedies available, The notice must 

9 include furnishing the suspected victim with a copy of the following statement: 

1 O "The city or county attorney's office can file criminal charges against the offender if the offender 

11 committed the offense of partner or family member assault. 

12 In addition to the criminal charges filed by the state of Montana, you are entitled to the civil 

13 remedies listed below. 

14 You may go to court and file a petition requesting any of the following orders for relief: 

15 ( 1 I an order of protection that prohibits the offender from threatening to hurt you or hurting you; 

16 12) an order of protection that directs the offender to leave your home and prohibits the offender 

17 from having any contact with you; 

18 (31 an order of protection that prevents the offender from transferring any property except in the 

19 usual course of business; 

20 (41 an order of protection that prohibits the offender from being within 1,500 feet or other 

21 appropriate distance of you, any named family member, and your worksite or other specified place; 

22 (51 an order of protection that gives you possession of necessary personal property; 

23 (61 an order ot protection that prohibits the offender from possessing or using af\'y' THE firearm 

24 USED IN THE ASSAULT. 

25 If you file a petition in district court, the district court may order all of the above and may award 

26 custody of your minor children to you or the other parent. The district court may order visitation of your 

27 children between the parents. The district court may order the offender to pay support payments to you 

28 

29 

30 

if the offender has a legal obligation to pay you support payments. 

The forms that you need to obtain an order of protection are at . You may call -------
------at _______ for additional information about an order of protection. 
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You may file a petition in district court at 

You may be eligible for restitution payments from the offender (the offender would repay you for 

costs that you have had to pay as a result of the assault) or for crime victims compensation payments (a 

fund administered by the state of Montana for innocent victims of crime). You may call at -----
______ for additional information about restitution or crime victims compensation. 

The following agencies may be able to give you additional information or emergency help. (List 

telephone numbers and addresses of agencies other than shelters with secret locations and a brief summary 

of services that are available.)" 

(2) Partner or family member assault may be suspected by health care workers in circumstances 

in which a patient repeatedly seeks health care for trauma type injuries or a patient gives an explanation 

for injuries that is not consistent with the injuries that are observed. 

(3) For purposes of this section, "health care provider" has the meaning provided in 50-16-504. 

NEW SECTION. Section 21. Purpose. The purpose of [sections 21 through 29] is to promote the 

safety and protection of all victims of partner and family member assault, victims of sexual assault, and 

victims of stalking. 

NEW SECTION. Section 22. Eligibility for order of protection. I 1 l A person may file a petition for 

an order of protection if: 

(al the petitioner is in reasonable apprehension of bodily injury by the petitioner's partner or family 

member as defined in 45-5-206; or 

(bl the petitioner is a victim of one of the following offenses committed by a partner or family 

member: 

(ii assault as defined in 45-5-201; 

(ii) aggravated assault as defined in 45-5-202; 

(iii) intimidation as defined in 45-5-203; 

(iv) partner or family member assault as defined in 45-5-206; 

(v) criminal endangerment as defined in 45-5-207; 

(vi) negligent endangerment as defined in 45-5-208; 

(vii) unlawful restraint as defined in 45-5-301; 
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(viii) kidr1d1JPing as defined in 45-5-302; 

2 (ix) aggravated kidnapping as defined in 45-5-303; or 

3 Ix) arson as defined in 45-6-103. 

4 121 A victim of stalking as defined in 45-5-220, incest as defined in 45-5-507, sexual assault as 

5 defined in 45-5-502, or sexual intercourse without consent as defined in 45-5-503 is eligible for an order 

6 of protection against the offender regardless of the petitioner's relationship to the offender. 

7 (31 A parent, guardian ad !item, or other representative of the petitioner may file a petition for an 

8 order of protection on behalf of a minor petitioner against the petitioner's abuser. At its discre't1on, a court 

9 may appoint a guardian ad litem for a minor petitioner. 

1 O (4) A guardian must be appointed for a minor respondent when required by Rule 17(c), Montana 

11 Rules of Civil Procedure, or by 25-31-602. An order of protection is effective against a respondent 

1 2 regardless of the respondent's age. 

13 (51 A petitioner is eligible for an order of protection whether or not: 

14 (al the petitioner reports the abuse to law enforcement; 

15 (bl charges are filed; or 

16 le) the petitioner participates in a criminal prosecution. 

17 (6) If a petitioner is otherwise entitled to an order of protection, the length of time between the 

18 abusive incident and the petitioner's application for an order of protection is irrelevant. 

19 

20 NEW SECTION. Section 23. Temporary order of protection. I 1) A petitioner may seek a 

21 temporary order of protection from a court listed in [section 27]. The petitioner shall file a sworn petition 

22 that states that the petitioner is in reasonable apprehension of bodily injury or is a victim of one of the 

23 offenses listed in [section 22], has a relationship to the respondent if required by [section 22], and is in 

24 danger of harm if the court does not issue a temporary order of protection immediately. 

25 (2) Upon a review of the petition and a finding that the petitioner is in danger of harm if the court 

26 does not act immediately, the court shall issue a temporary order of protection that grants the petitioner 

27 appropriate relief. The temporary order of protection may include any or all of the following orders: 

28 (al prohibiting the respondent from threatening to commit or committing acts of violence against 

29 the petitioner and any designated family member; 

30 lb) prohibiting the respondent from harassing, annoying, disturbing the peace of, telephoning, 
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1 contacting, or otherwise communicating, directly or indirectly, with the petitioner, any named family 

2 member, any other victim of this offense, or a witness to the offense; 

3 lei prohibiting the respondent from removing a child from the Jurisdiction of the court; 

4 Id) directing the respondent to stay 1,500 feet or other appropriate distance away from the 

5 petitioner, the petitioner's residence, the school or place of employment of the petitioner, or any specified 

6 place frequented by the petitioner and by any other designated family or household member; 

7 le) removing and excluding the respondent from the residence of the petitioner, regardless of 

8 ownership of the residence; 

9 (f) prohibiting the respondent from possessing or using a THE firearm USED IN THE ASSAULT; 

10 lg) prohibiting the respondent from transferring, encumbering, concealing, or otherwise disposing 

11 of any property except in the usual course of business or for the necessities of life and, if so restrained, 

12 requiring the respondent to notify the petitioner, through the court, of any proposed extraordinary 

13 expenditures made after the order is issued; 

14 (hl directing the transfer of possession and use of the residence, an automobile, and other essential 

15 personal property, regardless of ownership of the residence, automobile, or essential personal property, and 

16 directing an appropriate law enforcement officer to accompany the petitioner to the residence to ensure that 

17 the petitioner safely obtains possession of the residence, automobile, or other essential personal property 

18 or to supervise the petitioner's or respondent's removal of essential personal property; 

19 (i) directing the respondent to complete violence counseling, which may include alcohol or chemical 

20 dependency counseling or treatment, if appropriate; 

21 (j) directing other relief considered necessary to provide for the safety and welfare of the petitioner 

22 or other designated family member. 

23 (3) If the petitioner has fled the parties' residence, notice of the petitioner's new residence must 

24 be withheld, except by order of the court for good cause shown. 

25 (4) The court may, without requiring prior notice to the respondent, issue an immediate temporary 

26 order of protection for up to 20 days if the court finds, on the basis of the petitioner's sworn petition or 

27 other evidence, that harm may result to the petitioner if an order is not issued before the 20-day period for 

28 responding has elapsed. 

29 

30 NEW SECTION. Section 24. Order of protection -- hearing. ( 1) A hearing must be· conducted 
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within 20 days fror, the date the court issues a temporary order of protection. At the hearing, the court 

2 shall determine whether good cause exists for the temporary order of protection to be continued, amended, 

3 or made permanent. 

4 121 The respondent may request an emergency hearing before the end of the 20-day period by filing 

5 an affidavit that demonstrates that the respondent has an urgent need for the emergency hearing. An 

6 emergency hearing must be set within 3 working days of the filing of the affidavit. 

7 (3) The order of protection may not be made mutually effective by the court. The respondent may 

8 obtain an order of protection from the petitioner only by filing an application for an order of protection and 

9 following the procedure described in [sections 21 through 291, 

10 

11 NEW SECTION. Section 25. Attorney general to provide forms. The attorney general shall prepare 

12 uniform sample instructions, petition forms, and order forms for temporary orders of protection and for 

13 orders of protection. The attorney general shall distribute samples of the instructions, petitions, and forms 

14 to the clerk of the district court in each county and to justices', municipal, and city courts. The clerk of the 

15 district court, justices of the peace, and municipal and city court judges shall make forms available to the 

16 public at no charge. 

17 

18 NEW SECTION. Section 26. Written orders of protection. (11 The court may determine, on the 

19 basis of the respondent's history of violence, the severity of the offense at issue, and the evidence 

20 presented at the hearing, that, to avoid further injury or harm, the petitioner needs permanent protection. 

21 The court may order that the order of protection remain in effect permanently. 

22 121 In a dissolution proceeding, the district court may, upon request, issue either an order of 

23 protection for an appropriate period of time or a permanent order of protection. 

24 131 An order of protection may include all of the relief listed in [section 23], when appropriate. 

25 (41 An order of protection may include restraining the respondent from any other named family 

26 member who is a minor. If this restriction is included, the respondent must be restrained from having 

27 contact with the minor for an appropriate time period as directed by the court or permanently if the court 

28 finds that the minor was a victim of abuse, a witness to abuse, or endangered by the environment of abuse. 

29 151 An order of protection issued under this section may continue for an appropriate time period 

30 as directed by the court or be made permanent under subsection (1 ), (2), or (4). The order m<1y be 
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terminated upon the petitioner's request that the order be dismissed. 

2 16) An order of protection must include a section that indicates whether there are any other civil 

3 or criminal actions pending involving the parties, a brief description of the action, and the court in which 

4 the action is filed. 

5 17) An amendment to a temporary order of protection or to an order of protection is effective only 

6 after it has been served in writing on the opposing party. 

7 18) There Is no cost for service of an order of protection. 

8 191 Any temporary order of protection or order of protection must conspicuously bear the following: 

9 "Violation of this order is a criminal offense under 45-5-220 or 45-5-626 and may carry penalties 

10 of up to $10,000 in fines and up to a 5-year jail sentence. 

11 This order is issued by the court, and the respondent is forbidden to do any act listed in the order, 

12 even if invited by the petitioner or another person. This order may be amended only by further order of this 

13 court or another court that assumes jurisdiction over this matter." 

14 

15 NEW SECTION. Section 27. Jurisdiction and venue. 11) District courts, justices' courts, municipal 

16 courts, and city courts have concurrent jurisdiction to hear and issue orders under [section 23]. 

17 121 When a divorce or custody action involving the parties is pending in district court, a person may 

18 file a petition for an order of protection in a Justice's, municipal, or city court only if the district court judge 

19 assigned to that case is unavailable or if the petitioner, to escape further abuse, left the county where the 

20 abuse occurred. The petitioner shall provide a copy of relevant district court documents to the justice's, 

21 municipal, or city court, along with the petition. The justice of the peace, municipal court judge, or city 

22 court judge shall immediately certify the pleadings to the original district court after signing an order of 

23 protection under this subsection. If the district court is unable to conduct a hearing within 20 days of 

24 receipt of the certified pleadings, it may conduct a hearing within 45 days of the receipt. 

25 131 An action brought under [sections 21 through 291 may be filed in the county where the 

26 petitioner currently or temporarily resides, the county where the respondent resides, or the county where 

27 the abuse occurred. There is no minimum length of residency required to file a petition under [sections 21 

28 through 29]. 

29 14) The right to petition for relief may not be denied because the petitioner has vacated the 

30 residence or household to avoid abuse. 
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(5) An order of protection issued under this section is effective throughout the state. Courts and 

2 law enforcement officials shall give full faith and credit to all orders of protection issued within the state. 

3 (6) A certified copy of an order of protection from another state, along with prod of service, may 

4 be filed in a Montana court with Jurisdiction over orders of protection in the county where the petitioner 

5 resides. If properly filed in Montana, an order of protection issued in another state must be enforced in the 

6 same manner as an order of protection issued in Montana. 

7 

8 NEW SECTION. Section 28. Appeal to district court. (11 An order issued by a justice's court, 

9 municipal court, or city court pursuant to [section 23] is immediately reviewable by the district judge upon 

10 the filing of a notice of appeal, The district judge may affirm, dissolve, or modify an order of a justice's 

11 court, municipal court, or city court made pursuant to [section 23 or section 26]. 

12 (2) A case in which an order has been issued by a justice's court, municipal court, or city court 

13 pursuant to [section 23 or section 26] may be removed to district court upon filing of a notice of removal. 

14 

15 NEW SECTION. Section 29. Registration of orders. ( 1 l The clerk of court, justice of the peace, 

16 municipal court judge, or city court judge shall, within 24 hours of receiving proof of service of an order 

17 under [section 23, section 26, or section 27], mail a copy of the order or any extension, modification, or 

18 termination of the order, along with a copy of the proof of service, to the appropriate law enforcement 

19 agencies designated in the order. 

20 (2) Law enforcement agencies shall establish procedures, using an existing system for warrant 

21 verification, to ensure that peace officers at the scene of an alleged violation of an order of protection are 

22 informed of the existence and terms of the order. 

23 

24 NEW SECTION. Section 30. Codification instruction. ( 1 l [Section 18] is intended to be codified 

25 as an integral part of Title 46, chapter 23, and the provisions of Title 46, chapter 23, apply to [section 18], 

26 12) [Section 19] is intended to be codified as an integral part of Title 46, chapter 6, part 6, and the 

27 provisions of Title 46, chapter 6, part 6, apply to [section 19]. 

28 (3) [Sections 20 through 29] are intended to be codified as an integral part of Title 40, and the 

29 provisions of Title 40 apply to [sections 20 through 29]. 

30 

~na Legislative council 
- 24 - SB 278 



54th Legislature SB0278.02 

1 NEW SECTION. Section 31. Severability. If a part of [this actl is invalid, all valid parts that are 

2 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

3 applications, the part remains in effect in all valid applications that are severable from the invalid 

4 applications. 

5 

6 NEW SECTION. Section 32. Code commissioner instruction. Unless inconsistent with [sections 

7 through 291, any reference in the Montana Code Annotated or in legislation enacted by the 1995 

8 legislature to "domestic abuse" is changed to "partner or family member assault". The code commissioner 

9 shall conform internal references and grammar to these changes. 

10 -END-
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SENATE BILL NO. 278 

2 INTRODUCED BY BROOKE, GRIMES, CLARK, FELAND, HARGROVE, ECK, HALLIGAN, HARDING, 

3 BISHOP, LYNCH, HARP, ELLINGSON, COCCHIARELLA, MCCULLOCH, LARSON, SQUIRES, 

4 WENNEMAR, KADAS, CAREY, MCKEE, HIBBARD, GRINDE, TAYLOR, REAM, KOTTEL, STANG, 

5 MCGEE, JACOBSON, DOHERTY, CRIPPEN, FRANKLIN, FOSTER, WATERMAN, QUILICI, MURDOCK 

6 

7 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS RELATING TO DOMESTIC 

8 VIOLENCE; CHANGING THE NAME OF THE OFFENSE OF DOMESTIC ABUSE TO PARTNER OR FAMILY 

9 MEMBER ASSAULT; AUTHORIZING LOCAL GOVERNMENTS TO ESTABLISH MISDEMEANOR PROBATION 

10 OFFICES; PROVIDING FOR A NOTICE OF RIGHTS TO VICTIMS; AUTHORIZING THE SEIZURE OF WEAPONS 

11 BY A POLICE OFFICER IN A PARTNER OR FAMILY MEMBER ASSAULT SITUATION; REQUIRING HEAL TH 

12 CARE PROVIDERS TO PROVIDE SUSPECTED VICTIMS WITH A NOTICE OF RIGHTS; PROVIDING FOR 

13 TEMPORARY ORDERS OF PROTECTION, ORDERS OF PROTECTION, AND A PROCEDURE ·roR ISSUANCE 

14 OFTHOSEORDERS;ANDAMENDING SECTIONS 3-10-301, 7-32-2227, 27-19-201, 27-19-316, 40-4-121, 

15 40-4-123, 40-4-124, 40-4-217,40-4-219, 45-5-206, 45-5-220, 45-5-626, 46-6-105, 46-6-311, 46-6-602, 

16 46-9-302, AND 46-18-202, MCA." 

17 

18 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

THERE ARE NO CHANGES IN THIS BILL AND IT WILL 
NOT BE REPRINTED. PLEASE REFER TO SECOND 
READING COPY (YELLOW) FOR COMPLETE TEXT. 
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SENATE BILL NO. 278 

2 INTRODUCED BY BROOKE, GRIMES, CLARK, FELAND, HARGROVE, ECK, HALLIGAN, HARDING, 

3 BISHOP, LYNCH, HARP, ELLINGSON, COCCHIARELLA, MCCULLOCH, LARSON, SQUIRES, 

4 WENNEMAR, KADAS, CAREY, MCKEE, HIBBARD, GRINDE, TAYLOR, REAM, KOTTEL, STANG, 

5 MCGEE, JACOBSON, DOHERTY, CRIPPEN, FRANKLIN, FOSTER, WATERMAN, QUILICI, MURDOCK 

6 

7 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS RELATING TO DOMESTIC 

8 VIOLENCE; CHANGING THE NAME OF THE OFFENSE OF DOMESTIC ABUSE TO PARTNER OR FAMIL y 

9 MEMBER ASSAULT; AUTHORIZING LOCAL GOVERNMENTS TO ESTABLISH MISDEMEANOR PROBATION 

10 OFFICES; PROVIDING FOR A NOTICE OF RIGHTS TO VICTIMS; AUTHORIZING THE SEIZURE OF WEAPONS 

11 BY A POLICE OFFICER IN A PARTNER OR FAMILY MEMBER ASSAULT SITUATION; REQUIRING HEAL TH 

12 CARE PROVIDERS TO PROVIDE SUSPECTED VICTIMS WITH A NOTICE OF RIGHTS; PROVIDING FOR 

13 TEMPORARY ORDERS OF PROTECTION, ORDERS OF PROTECTION, AND A PROCEDURE .FOR ISSUANCE 

14 OF THOSE ORDERS; AND AMENDING SECTIONS 3-10-301, 7-32-2227, 27-19-201, 27-19-316, 40-4-121, 

15 40-4-123, 40-4-124, 40-4-217, 40-4-219, 45-5-206, 45-5-220, 45-5-626, 46-6-105, 46-6-311, 46-6-602, 

16 46-9-302, AND 46-18-202, MCA." 

17 

18 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

19 

20 Section 1. Section 3-10-301, MCA, is amended to read: 

21 "3-10-301. Clvll jurl1dlctlon. (1) Except as provided in e1:1aeeetieA I;;!) a~ 3-11-103 and in 

22 subsection (2) of this section, the justices' courts have jurisdiction: 

23 (al in actions arising on contract for the recovery of money only if the sum claimed does not 

24 exceed $5,000, exclusive of court costs; 

25 (b) in actions for damages not exceeding $5,000, exclusive of court costs, for taking, detaining, 

26 or injuring personal property or for injury to real property when no issue is raised by the verified answer of 

27 the defendant involving the title to or possession of the reel property; 

28 (cl in actions for damages not exceeding $5,000, exclusive of court costs, for injury to the person, 

29 except that, in actions for false imprisonment, libel, slander, criminal conversation, seduction, malicious 

30 prosecution, determination of paternity, and abduction, the justice of the peace does not have jurisdiction; 

~"" ,.,,,.,,,,,'If. COVtdl 
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1 (dl in actions to recover the possession of personal property if the value of the property does not 

2 exceed $5,000; 

3 (el in actions for a fine, penalty, or forfeiture not exceeding $5,000, imposed by a statute or an 

4 ordinance of an incorporated city or town when no issue is raised by the answer involving the legality of 

5 any tax, impost, assessment, toll, or municipal fine; 

6 {fl in actions upon bonds or undertakings conditioned for the payment of money when the sum 

7 claimed does not exceed $5,000, though the penalty may exceed that sum; 

8 (gl to take and enter judgment for the recovery of money on the confession of a defendant when 

9 the amount confessed does not exceed $5,000, exclusive of court costs; 

10 (hl to issue temporary restraining orders~ as provided.in 40-4-121¼31,, and orders of protection, as 

11 provided in [sections 21 through 291. 

12 (2) Justices' courts do not have jurisdiction in civil actions that might result in a judgment against 

1 3 the state for the payment of money." 

14 

15 Section 2. Section 7-32-2227, MCA, is amended to read: 

16 "7-32-2227. Inmate eligibility for participation. A person may be permitted to participate in a 

17 county jail work program if Re the person: 

18 ( 1 l has been sentenced to the county jail for an offense and is not confined in the county jail upon 

19 process in a civil action or prior to examination or trial; 

20 (21 is not serving a sentence for homicide, robbery, sexual intercourse without consent, arson, 

21 burglary, kidnapping, escape, assault, aeFReetie ab1:1ee partner or family member assault, incest, or any 

22 other offense in which violence is an element of the crime or for an offense during the course of which 

23 bodily injury occurred; 

24 (3) was not prohibited from participating in the county ·work program by the sentencing judge, 

25 magistrate, or justice of the peace,, or Ai& by the judge's, magistrate's, or justice's successor; and 

26 (4) has applied to participate to the county sheriff and the sheriff, pursuant to written policy, has 

27 approved the participation.• 

28 

29 Section 3. Section 27-19-201, MCA, is amended to read: 

30 "27-19-201. Whan preliminary Injunction may be granted. An injunction order may be granted in 

~n• ,.,,,.,•tin coundl 
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the following cases. 

2 ( 1) when 1t si=lall a1919ear appears that the applicant is entitled to the relief demanded and 5tleA the 

3 relief or any part ti=lereef of the relief consists in restraining the commission or continuance of the act 

4 complained of, either for a limited period or perpetually; 

5 12) when it si=lall a1919ear appears that the commission or continuance of some act during the 

6 litigation would produce a great or irreparable injury to the applicant; 

7 (3) when it sl:tal! a1919ear appears during the litigation that the adverse party is doing or threatens 

8 or is about to do or is procuring or suffering to be done some act in violation of the applicant's rights, 

9 respecting the subject of the action, and tending to render the judgment ineffectual; 

10 (4) when it appears that the adverse party, during the pendency of the action, threatens or is about 

11 to remove or to dispose of ~ the adverse party's property with intent to defraud the applicant, an 

1 2 injunction order may be granted to restrain the removal or disposition; 

13 (5) when it appears that the applicant has e1:1fferoEI or FAa•r s1:1ffer 191:t~•sioal al3uso applied for an 

14 order under the provisions of 40-4-121 or an order of protection under [sections 21 through 29]." 

1 5 

16 Section 4. Section 27-19-316, MCA, is amended to read: 

17 "27-19-316. Contents and filing of restraining order granted without notice. Each temporary 

18 restraining order granted without notice must: 

19 ( 1 l be endorsed with the date and hour of its issuance; 

20 (2) be filed immediately in the clerk's office and entered in the record; 

21 (3) define the injury and state why 8tt6fl the injury is irreparable and why the order was granted 

22 without notice; and 

23 (4) except as provided in 40-4-121 or [sections 21 through 29), expire by its terms within 5tlefl 

24 the time after entry, not to exceed 10 days, as the court or judge fixes." 

25 

26 

27 

Section 5. Section 40-4-121, MCA, is amended to read: 

"40-4-121. Temporary order or temporary injunction. (1) In a proceeding for dissolution of 

28 marriage or for legal separation or in a proceeding for disposition of property or for maintenance or support 

29 following dissolution of the marriage by a court WRieR that lacked personal jurisdiction over the absent 

30 spouse, either party may move for temporary maintenance or temporary support of a child of the marriage 
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1 entitled to support. The motion must be accompanied by an affidavit setting forth the factual basis for the 

2 motion and the amounts requested. 

3 (21 As a part of a motion for temporary maintenance or support or by independent motion 

4 accompanied by affidavit, either party may request the court to issue a temporary injunction for any of the 

5 following relief: 

6 (al restraining any person from transferring, encumbering, concealing, or otherwise disposing of 

7 any propertyL except in the usual course of business or for the necessities of lifeL and, if so restrained, 

8 requiring the person to notify the moving party of any proposed extraordinary expenditures made after the 

9 order is issued; 

1 0 (bl enjoining a party from molesting or disturbing the peace of the other party or of any family 

11 member or from stalking, as defined in 45-5-220; 

12 (cl excluding a party from the family home or from the home of the other party upon a showing 

13 that physical or emotional harm would otherwise result; 

14 (d) enjoining a party from removing a child from the jurisdiction of the court; 

15 (el ordering a party to complete counseling, including alcohol or chemical dependency counseling 

16 or treatment; aM 

17 (f) providing other injunctive relief proper in the circumstances: and 

18 (gl providing additional relief available under [sections 21 through 29). 

19 (31 A person may seek the relief provided for in subsection (2) without filing a petition under this 

20 part for a dissolution of marriage or legal separation by filing a verified petition+ 

21 {a) IB alle9ing pRyeioal a~n~ae, RaFFA, er bodilr,1 ini1:1rf against tRe petitioner by a faFRil;, ~efflBer er 

-22 panner er t:he tl=lreat ef ph\1oieal abuae, l=lerFA, er heEtil1f' injury agaiAat 01a ,aetitiener by a family FRe~eor er 

23 J1ar1ner tt:lat oat:teee the poti~ieAer to reasenabl 1f' belie ,a tl=lat iRe eHonEter hae tRe present aBility ta eMeet::1te 

24 tRe tRFaat; er 

25 liil allegiAII a r,,ielatieA ef 4 6 6 22Q; &AS 

26 ~ requesting relief under Title 27, chapter 19, part 3. Any temporary injunction entered under this 

27 subsection must be for a fixed period of time, not to exceed 1 year, and may be modified as provided in 

28 Title 27, chapter 19, part 4, and 40-4-208, as appropriate. Pa,aeAe ,,..,1:ie lf!&'f ,e111:1est ,oliof 1:1Aae, 'tl=tis 

29 ewbooMien ineh:1Ela fa"'il't' FAeFRbora, pa,,nora, BR8 J:118P88Ft& allegiRg a ,1iela1ioA ef 4 & & 2lQ. 

30 (4) The court may issue a temporary restraining order for a period not to exceed 20 days without 
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requiring notice to the other party only if it finds on the basis of the moving affidavit or other.evidence that 

2 irreparable inJury will result to the moving party if no order is issued until the time for responding has 

3 elapsed. 

4 ( 5) A response may be filed within 20 days after service of notice of motion or at the time specified 

5 in the temporary restraining order. 

6 (6) At the time of the hearing, the court shall determine whether good cause exists for the 

7 injunction to continue for 1 year. 

8 17) If H-10 001:1rt setorFAines, en tRe Basis of a p.a<-ty':, Ristef',' of ,•iolenoe ans Hie testiFAeAy 

9 13reseAtes at trie Rearing or on tRe Baeio ef oroEliBle e,ieenoo that a 13arly has ,•ielates 46 6 220, triat tRe 

10 otRer 13arty Aeees 13erFAanent 13reteetion er FAay etRerv,·iee s1:1Uer 13erfflanent inj1:1ry er RarFA, the so1:1rt FAay 

11 Emler !Rat tRe inj1:1netien BB ef#eeti,10 13erFAanentl-,·. 

12 (81 /I, 13erFAaAOAt iAjl:JAOtieA ffia.,. BB iS61:J88 av a distriet 801:JFt witR j1:1risdiotien B¥er tRe parties t& 

13 a dissel1:1tieA J,reeeeding l:lJ:IBA J,resentatiBA ef e,ieenee ef a party's Rister',' ef i,ciclenee sRewin!J tl=iat tl=le 

14 OtRer J,art',' FAay s1:1ffer 13erFAanent inj1:1ry er ROFFA if a J,BFFAaABAt iAjl:JAOtien ie not iee1:1ed. A 13erFAaAeAt 

15 inj1:1netien FAay also ee iss1:1ee enjeining a party freFA stalkin!I 1:113en J,resentatien ef erediele e11idenee that 

16 tt:ie 13artv has •·ielated 4 6 6 220 if the ee1:1rt EleterfAines that the stalked 13arty needs J,BrFAanent protoetien. 

17 (QI e11ee13t ·1.•l=ien the alleged eend1:1et te ee restrained is a vielatien ef 16 6 220, restraining eraers 

18 ies1:1ed 1:1nder tl=iie seotien Fl'lay restrain the 13etitioner's aetiens BAI•,• if the ae1:1rt fiAds that tl=ie 13etitieAer,-ffi 

19 adaitieA ta the res13enaent, t:iae engages in ae1:1eiYe er asea1,1ltiYe eel'laYier as deserieed B'J' s1:1eseotien (3)(al. 

20 ~ill On the basis of the showing made and in conformity with 40-4-203 and 40-4-204, the 

21 court may issue a temporary injunction and an order for temporary maintenance or support in amounts and 

22 on terms just and proper in the circumstance. 

23 H+t.lfil A temporary order or injunction or 13erA=1anent inj1:1ne*ieA, entered pursua,,t to this section 

24 or [sections 21 through 29): 

25 (al may be revoked or modified on a showing by affidavit of the facts necessary to revocation or 

26 modification of a final decree under 40-4-208 e· e~Eler 1,1nEler Title 27, el'laJ!lBF 19, JiaH 3, as Blll3~81l,'iate; 

27 (b) terminates upon order of the court or when the petition is voluntarily dismissed; and 

28 (cl when issued under this section. must conspicuously bear the following: "Violation of this order 

29 is a criminal offense under 45-5-220 or 45-5-626. • 

30 ~J.fil When the petitioner has fled the parties' residence, notice of the petitioner's new residence 
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must be withheld except by order of the court for good cause shown. 

2 (1 d) As 1:1580 iA 1'RiS seetieA, lif:le felle'NiAg eefiAitiBAB a,a,al•,·: 

3 fat "ioelily iAjuP(' Moans '3l=l',1sieal f:ISiA, illness, er anv iFA'3aiFR=1ent ef physieal eenSition aAd 

4 ineludes R=lental illness er iFR13airFRont. 

5 ,e~ "fiaFRily FReRlBer" FReans R=iethers, fathers, el=lilElreA, Brothers, sisters, anEI etAer ~oat er r:1resent 

6 famil•,• R1eR=tBers of a ~ouseRelEI. These relationsl=lipe inol~de roletiensl=lipe ereated ev a8013tion and 

7 reFnaFFiage, iAeh:1SiAg stepeRildreR, sleppareAts, aAd aSepti'.•e el=lil8reA ane J)BFOA"EG. TRese fola1ienshi~s 

8 eeAtiR1:1e Fega,eless et tf:le ages et tf:le ,ae,ties aFtd wf:letf:leF tf:le ,aeFtiee Feside iFt tf:le same f:le1:1sef:lele. 

9 (o~ "~artner" Jfleans speuees, · ferFRer SJtOUees, ane pereeAa •Hf:le l=lave Been or are eurrontly in a 

1 O eating er engeini) intit=Aate rela:tioRel=lip \\1itR a fJOrson ef IRe eppesile seM," 

11 

12 Section 6. Section 40-4-123, MCA, is amended to read: 

1 3 "40-4-123. Jurisdiction and venue. I 1) District courts, municipal courts, justices' courts, and city 

14 courts have concurrent jurisdiction to hear and issue orders under 40-4-121 ~-

15 12) The municipal judge, justice of the peace, or city court judge shall on motion suspend all further 

16 proceedings in the action and certify the pleading and any orders to the clerk of the district court of the 

17 county where the action was begun if an action for declaration of invalidity of a marriage, legal separation, 

18 or dissolution of marriager or for child custody is pending between the parties. From the time of the 

19 certification of tMHIA the pleadings and any orders to the clerk, the district court has the same jurisdiction 

20 over the action as if it had been commenced ff:lereiR in district court. 

21 13) An action brought under 40-4-121 ~ may be tried in the county in which either party resides 

22 or in which the physical abuse was committed. 

23 14) The right to petition for relief may not be denied because the plaintiff has vacated the residence 

24 or household to avoid abuse." 

25 

26 Section 7. Section 40-4-124, MCA, is amended to read: 

27 "40-4-124. Review or removal -- district court. 11) An order issued by a municipal court, il::l9fiee 

28 justice's court, or city court pursuant to 40-4-121~ is immediately revieweble by the judge of the district 

29 court at chambers upon the filing of a notice of appeal. The district judge may affirm, dissolve, or modify 

30 an order of a municipal court, jttMiee justice's court, or city court made pursuant to 40-4-121~. 

~r:gn• ,.,,1s111t1n caundl 
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(2) Any case ,n which an order has been issued by a municipal court, jl:l&t+ee justice's court, or city 

2 court pursuant to 40-4-121 ~ may be removed to district court upon filing of a notice of removal." 

3 

4 Section 8. Section 40-4-217, MCA, is amended to read: 

5 "40-4-217. Visitation. (1) A parent not granted custody of the child is entitled to reasonable 

6 visitation rights unless the court finds, after a hearing, that visitation would endanger seriously the child's 

7 physical, mental, moral, or emotional health. 

8 (2) In a proceeding for dissolution of marriage or legal separation, the court may, upon the petition 

9 of a grandparent, grant reasonable visitation rights to the grandparent of the child if the court finds, aher 

10 a hearing, that the visitation would be in the best interest of the child. 

11 (3) The court may modify an order granting or denying visitation rights whenever modification 

12 would serve the best interest of the child; M however, the court may not restrict a parent's visitation 

13 rights unless it finds that the visitation would endanger seriously the child's physical, mental, moral, or 

14 emotional health or unless the provisions of subsection (6) apply. 

15 (4) So long as a noncustodial parent who has visitation rights under a decree or a custody 

16 agreement remains a resident of this state, a resident custodial parent shall, before changing the child's 

17 residence to another state and unless the noncustodial parent has given written consent, give written notice 

18 to the noncustodial parent, as provided in subsection (5). 

19 (5) The written notice required by subsection (4) must be served personally or given by certified 

20 mail not less than 30 days before the proposed change in residence. Proof of service must be filed with 

21 the court that issued the custody order. The purpose of the notice is to allow the noncustodial parent to 

22 seek a modification of M the parent's visitation schedule. 

23 (6) (a) If a noncustodial parent has been convicted of any of the crimes listed in subsection (6)(c), 

24 the custodial parent or any other person who has been granted custody of the child pursuant to court order 

25 may file an objection to visitation with the court. The custodial parent or other person having custody shall 

26 give notice to the noncustodial parent of the objection as provided by the Montana Rules of Civil Procedure, 

27 and the noncustodial parent el=!all l:le"'e has 20 days from the notice to respond. If the noncustodial parent 

28 fails to respond within 20 days, the visitation rights of the noncustodial parent are suspended until further 

29 order of the court. If the noncustodial parent responds and objects, a hearing must be held within 30 days 

30 of the response. 

~"!!!!n• Lqlstatlv• coundl 
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1 (b) The noncustodial parent has the burden at the hearing to prove that visitatiori by the 

2 noncustodial parent does not seriously endanger the child's physical, mental, moral, or emotional health 

3 and that the modification of visitation is not in the best interest of the child. 

4 lei This subsection (6) applies to the following crimes: 

5 (i) deliberate homicide, as described in 45-5-102; 

6 (ii) mitigated deliberate homicide, as described in 45-5-103; 

7 (iii) sexual assault, as described in 45-5-502; 

8 livl sexual intercourse without consent, as described in 45-5-503; 

9 (vl incest, as described in 45-5-507; 

10 (vi) aggravated promotion of prostitution of a child, as described in 45-5-603(1)(b); 

11 (vii) endangering the welfare of children, as described in 45-5-622; 

12 (viii) !loA'les~io al!uee partner or family member assault of the type described in 45-5-206(1 )(al; 

13 (ix) sexual abuse of children, as described in 45-5-625. • 

14 

15 Section 9. Section 40-4-219, MCA, is amended to read: 

16 "40-4-219. Modification. (11 The court may in its discretion modify a prior custody decree if it 

17 finds, upon the basis of facts that have arisen since the prior decree or that were unknown to the court at 

18 the time of entry of the prior decree, that a change has occurred in the circumstances of the child or !:Ii& 

19 the child's custodian and that the modification is necessary to serve the best interest of the child and if it 

20 further finds that: 

21 (al the custodian agrees to the modification; 

22 (bl the child has been integrated into the family of the petitioner with consent of the custodian; 

23 (c) the child's present environment endangers seriously ftie the child's physical, mental, moral, or 

24 emotional health and that the harm likely to be caused by a change of environment is outweighed by its 

25 advantages to fiiM the child; 

26 (di the child is 14 years of age or older and desires the modification; 

27 (e) the custodian willfully and consistently: 

28 (ii refuses to allow the child to have any contact with the noncustodial parent; or 

29 (ii) attempts to frustrate or deny the noncustodial parent's exercise of visitation rights; or 

30 (fl the custodial parent has changed or intends to change the child's residence to another state. 

lf:!,n• ur,,.111t111• COflndl 
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I 2) A court may modify a de facto custody arrangement in accordance with the factors set forth 

2 in 40-4-212. 

3 13) The court shall presume the custodian is not acting in the child's best interest if the custodian 

4 does any of the acts specified in subsection I 1 )le) or (8). 

5 (4) The court may modify the prior decree based on subsection ( 1 )(f) to provide a new visitation 

6 schedule and to apportion transportation costs between the parents. 

7 (5) Attorney fees and costs Sflal.l must be assessed against a party seeking modification if the court 

8 finds that the modification action is vexatious and constitutes harassment. 

9 16) A custody decree may be modified upon the death of the custodial parent pursuant to 

10 40-4-221. 

11 (7) As used in this section, "prior custody decree" means a custody determination contained in a 

1 2 judicial decree or order made in a custody proceeding. 

1 3 18) {a) If a parent has been convicted of any of the crimes listed in subsection {8)1cl, the other 

14 parent or any other person who has been granted custody of the child pursuant to court order may file an 

1 5 objection to the current custody order with the court. The parent or other person having custody shall give 

16 notice to the convicted parent of the objection as provided by the Montana Rules of Civil Procedure, and 

17 the convicted parent sl=lall l=la•~e /)as 20 days from the notice to respond. If the convicted parent fails to 

18 respond within 20 days, the custody rights of the convicted parent are suspended until further order of the 

19 court. If the convicted parent responds and objects, a hearing must be held within 30 days of the 

20 response. 

21 (bl The convicted parent has the burden at the hearing to prove that custody by the convicted 

22 parent does not seriously endanger the child's physical, mental, moral, or emotional health and that the 

23 modification of custody is not in the best interest of the child. 

24 (cl This subsection {81 applies to the following crimes: 

25 (i) deliberate homicide, as described in 45-5-102; 

26 (ii) mitigated deliberate homicide, as described in 45-5-103; 

27 (iii) sexual assault, as described in 45-5-502; 

28 {iv) sexual intercourse without consent, as described in 45-5-503; 

29 (v) incest, as described in 45-5-507; 

30 (vi) aggravated promotion of prostitution of a child, as described in 45-5-603(1 ){b); 
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1 (vii) endangering the welfare of children, as described in 45-5-622; 

2 (viii) eleffies~ie aeuse partner or family member assault of the type described in 45-5-206( 1 )(a); 

3 (ix) sexual abuse of children, as described in 45-5-625." 

4 

5 Section 10. Section 45-5-206, MCA, is amended to read: 

6 "45-5-206. geffleatie abuse Partner or family member assault -- penalty. (1) A person commits 

7 the offense of EleR'leetie aeuse partner or family member assault if the person: 

a (a) purposely or knowingly causes bodily injury to a feFRil't R'lBFRber er partner or family member; 

9 (bl negligently causes bodily injury to ii faR'lil~· R'lBR'leer er partner or family member with a weapon 

1 O Suri Ag er iA eenReotieR •NilR a quaFFel, figl:lt, er a81:Jsi"w•e BeAaYier; or 

11 (c) purposely or knowingly causes reasonable apprehension of bodily injury in a partner or family 

12 member or J]artnor. TRe J]Urpooe te eause reeseRable apprehoneieA er t~e knowleSge tRat reasonable 

13 afjpFOhOASiOA 1,\181::119 Be eauseEi FFIUOt be pFOGURClOS iA OA'f ease iR v,hieA a POFGOA k:ne•.-.«ingly paints a #iroarFA 

14 at er iR ti'le ElireetieR ef a faFRil•r FReR'lliler er J;)artRer, wi'leti'ler er Rot ti'le eHomler eolieYes tne JirearFR te ee 

1 5 leaeleEI. 

16 (2) For the purposes of 46-6-311, (sections 21 through 29), and this section, the following 

1 7 definitions apply: 

18 (al "Family member" means mothers, fathers, children, brothers, sisters, and other past or present 

19 family members of a household. These relationships include relationships created by adoption and 

20 remarriage, including stepchildren, stepparents, in-laws, and adoptive children and parents. These 

21 relationships continue regardless of the ages of the parties and whether the parties reside in the same 

22 household. 

23 (b) "P11FtRer" "Partners" means spouses, former spouses, persons who have a child in common, 

24 and persons who have been or are currently in a dating or ongoing intimate relationship with a person of 

25 the opposite sex. 

26 (3) i!J. A J;lBF&eR An offender convicted of EleFAeetie akl11ee Jer ti'le first er seeeREI tiFRe partner or 

27 family member assault shall be fined not to eMeeeel less than $ 100 or more than $1,000 &f and be 

28 imprisoned in the county jail not to exceed 1 year, er eeU~ or not less than 24 hours for a first offense. 

29 An offender convicted of a second offense under this section shall be fined not less than $300 or more than 

30 $1,000 and be imprisoned in the county jail not less than 72 hours or more than 1 year. Upon a first or 
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18 

19 
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27 

28 

29 

30 

second conviction, the offender may be ordered into misdemeanor probation as provided in {section ·I a]. 

On a third or subsequent conviction for eloFRostio aeuso partner or family member assault, the pornoR 

00R¥1otoel offender shall be fined not less than $500 and not more than $50,000 and be imprisoned in the 

county jail or in the state prison for a term not less than W 30 days and not more than 5 years, or both. 

(b) For the purpose of determining the number of convictions under this section. a conviction 

means a conviction, as defined in 45-2-101. in this state, conviction for a violation of a similar statute in 

another state, or a forfeiture of bail or collateral deposited to secure the defendant's appearance in court 

in this state or in another state for a violation of a similar statute, which forfeiture has not been vacated. 

14) (a) A porsoR An offender convicted of eioFRostio aeuso partner or family member assault shall 

be required to pay for and complete at least 6 FRORtl=ls of oouRsoliR!I, tetaliR!I at least 21i l=lours a counseling 

assessment with a focus on violence, dangerousness, and chemical dependency. The offender shall follow 

through on all recommendations made by the counseling provider. The counselor must be approved by the 

court. The counseling must include a counseling assessment and a minimum of 25 hours of counseling. 

in addition to the assessment. The assessment and the counseling must be: 

(i) with a person licensed under Title 37, chapter 6>' 17, 22, or 23; 

(ii) with a professional person as defined in 53-21-102; or 

(iii) in a specialized domestic violence intervention program. 

(b) The counseling provided in subsection (4)(a) must be directed to the violent conduct of the 

ooRYiotoel persoR offender. Other issues indicated by tho assessment may be addressed in additional 

counseling beyond the minimum 25 hours. Subsection (4)(a) does not prohibit tho placement of the 

ooR~•iotoe porsoR offender in other appropriate treatment if the court determines that there is no available 

treatment program directed to the violent conduct of the OORYioteei porseR offender. 

fol IJpoR O0FRplotiOR of tl=lo FRiRiFRUFR OOURSOliR!I FOflUiFOFRORtS, tl=le OOURSOIOF sl=lall AOtif•; tAO 001:lrt 

tl=lat tRO elofoReiaRt l=las OOFRploteei tl=le FRiRiFRUFA OOURSOliRg reeiuiFOFRORtS ORB SAall pro ... ielo tAO 60UFt witA 

a F088FRFROReiatiOA as to ""'ABtABF OF Rot tho defeRSBRt FOflUires adeiitiORal OOURSeliRf!I. IJJ38A 

FBOOFRFR0ReiatieR of tAB 88URSeler ORS direetiOR of tAe B81:1Fl, tAO defeRdaRt FRO'; ~e FOElUirod to pay fer aRd 

aefflplete aEteiitieAal 08\::JR&eling or ueatFRORt, sueR as ahoR-lieal ElepeASenoy trea1R1ent, or BetR. 

(SI Willf1:1I fail1:1ro to eetaiR er pav fer eouReeliR!I oreiereei uRder tl=lis seetioR is a ei,•il eeRtBFRpt of 

(5) In addition to any sentence imposed under subsections (3) and (4). after determining the 
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1 financial resources and future ability of the offender to pay restitution as provided for in 46-18-242, the 

2 court shall require the offender, if able, to pay the victim's reasonable actual medical, housing, wage loss, 

3 and counseling costs in aeldi*ien *e Fea1:1iFeel ee1:1nselina and fines. 

4 {6) In addition to the requirements of subsection {5), if financially able, the offender shall be 

5 ordered to pay for the costs of the offender's probation, if probation is ordered by the court. 

6 (7) The court may prohibit an offender el:iereee er convicted under this section from possession 

7 or use of a THE firearm USED IN THE ASSAULT. The court may ,e,..ake tl:ie aUeneer's eaneeeled weeeen 

8 eerA1it 1 if ene was iss1:1eel 1:1neler 46 8 321, fer tl:ie e1:1ratien ef tl:ie aentenee ENFORCE 45-8-323 IF A 

9 FIREARM WAS USED IN THE ASSAULT. 

1 O !8) At the time of sentencing, the court shall provide an offender a written copy of the offender's 

11 sentence." 

12 

1 3 Section 11. Section 45-5-220, MCA, is amended to read: 

14 • 45-5-220. Stalking -- exemption -- penalty. ( 1 l A person commits the offense of stalking if the 

1 5 person purposely or knowingly causes another person substantial emotional distress or reasonable 

16 apprehension of bodily injury or death by repeatedly: 

17 (al following the stalked person; or 

18 (b) harassing, threatening, or intimidating the stalked person, in person or by phone, by mail, or 

19 by other action, device, or method. 

20 (2) This section does not apply to a constitutionally protected activity. 

21 (3) For the first offense, a parson convicted of stalking shall be imprisoned in the county jail for 

22 a term not to exceed 1 year or fined an amount not to exceed $1,000, or both. For a second or subsequent 

23 offense or for a first offense against a victim who was under the protection of a restraining order directed 

24 at the offender, the offender shall be imprisoned in the state prison for a term not to exceed 5 years or 

25 fined an amount not to exceed $10,000, or both. A person convicted of stalking may be sentenced to pay 

26 all medical, counseling, and other costs incurred by or on behalf of the victim as a result of the offense. 

27 14) Upon presentation of credible evidence of violation of this section, an order may be granted, 

28 as set forth in 40 4 1:!1 !sections 21 through 29). restraining a person from engaging in the activity 

29 described in subsection (1 ). 

30 15) For the purpose of determining the number of convictions under this section, "conviction" 

~.,..!In• Lllr,l•latl11e COVw:11 
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means: 

2 (al a convIctIon, as defined in 45-2-101, in this state; 

3 (b) a conviction for a violation of a statute similar to this section in another state; or 

4 (c\ a forfeiture of bail or collateral deposited to secure the defendant's appearance in court in this 

5 state or another state for a violation of a statute similar to this section, which forfeiture has not been 

6 vacated. 

7 (6) Attempts by the accused person to contact or follow the stalked person after the accused 

8 person has been given actual notice that the stalked person does not want to be contacted or followed 

9 constitutes prima facie evidence that the accused person purposely or knowingly followed, harassed, 

1 O threatened, or intimidated the stalked person." 

11 

12 Section 12. Section 45-5-626, MCA, is amended to read: 

13 • 45-5-626. Violation of p,oteeti-.,e order of protection ffliedemeaAe,. ( 1) A person commits the 

14 offense of violation of a i;ireteeti•,e an order of protection if l=le the person, with knowledge of the order, 

1 5 purposely or knowingly violates a provision of any order provided for in 40-4-121 or an order of protection 

16 under (sections 21 through 29). It may be inferred that the defendant had knowledge of an order at the 

17 time of an offense if the defendant had been served with the order before the time of the offense. Service 

1 8 of the order is not required upon a showing that the defendant had knowledge of the order and its content. 

19 (2) Only the respondent under an order of protection may be cited for a violation of the order. The 

20 petitioner who filed for an order of protection may not be cited for a violation of that order of protection. 

21 ~ill A i;iereeR An offender convicted of violation of e pFeteetiYe an order of protection shall be 

22 fined not to exceed $500 or be imprisoned in the county jail for a term not to exceed 6 months, or bothL 

23 for a first offense. Upon conviction for a second offense. an offender shall be fined not less than $200 and 

24 not more than $500 and be imprisoned in the county jail not less than 24 hours and not more than 6 

25 months. Upon conviction for a third or subsequent offense, an offender shall be fined not less than $500 

26 and not more than $2,000 and be imprisoned in the county jail or state prison for a term not less than 10 

27 days and not more than 2 years.· 

28 

29 Section 13. Section 46-6-105, MCA, is amended to read: 

30 "46-6-105. Time of making arrest. An arrest may be made at any time of the day or night, except 

~'!!Jn• Le11tS1atlve coundl 
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that a person may not be arrested in the person's home or private dwelling place at night for a misdemeanor 

2 committed at some other time and place unless upon the direction of a judge endorsed upon an arrest 

3 warrant. However, a person may be arrested in the person's home or private dwelling at night if the person 

4 is being arrested pursuant to 46-6-311 for the offense of Elemeetie ae1:,1ee partner or family member 

5 assault." 

6 

7 Section 14. Section 46-6-311 , MCA, is amended to read: 

8 "46-6-311. Basis for arrest without warrant. (1) A peace officer may arrest a person when a 

9 warrant has not been issued if the officer has probable cause to believe that the person is committing an 

1 O offense or that the person has committed an offense and existing circumstances require immediate arrest. 

11 (2) The summoning of a peace officer to a place of residence by a family A'loml:!or er partner or 

12 family member constitutes an exigent circumstance for making an arrest. Arrest is the preferred response 

13 in EloA'lootie ae1:,1ao partner or family member assault cases involving injury to the victim, use or threatened 

14 use of a weapon, violation of a restraining order, or other imminent danger to the victim." 

15 

16 Section 15. Section 46-6-602, MCA, is amended to read: 

17 "46-6-602. Notice of rights to victim 11p0R lll'l'Bat in da1Reatie ·,ialeflee eitHatieR partner or family 

18 member assault. Whenever a peace officer arrests a person for daffleefie al:!1:1ee partner or family member 

19 assault, as defined in 45-5-206, if tf::le ·,·ietiA'I ie 11rooont, or responds to a call in which partner or family 

20 member assault is suspected. the officer. outside the presence of the offender. shall advise the victim of 

21 the availability of a shelter or other services in the community and give the victim immediate notice of any 

22 legal rights and remedies available. The notice must include furnishing the victim with a copy of the 

23 following statement: 

24 "IF VQIJ ,f\R& TME VICTIM Qi; QOMESTIG ,1\81JSE, tf::lo The city or county attorney's office can file 

25 criminal charges against ye1:1r al:!1:1oer an offender if the offender committed the offense of partner or family 

26 member assault. 

27 In addition to the criminal charges filed by the state of Montana, you are entitled to the following 

28 civil remedies: 

29 You ha~10 the right ta may ao to court and file a petition requesting any of the following orders for 

30 relief: 

~~n• LQISllltlv• COllndl 
- 14 - SB 278 



54th Legislature S80278.02 

(1 l an order of protection rostfaiAiAg yo1:1r ae1:1sor that orohibits the offender from ae1:1siAg 

2 threatening to hurt you or hurting you; 

3 (2) an order of protection airootiAg ·,•e1:1r ab1:1ser that directs the offender to leave your l=lo1:1sel=lelel 

4 home and prohibits the offender from having any contact with you; 

5 (3) an order of protection jffiWeAtiAg ye1:1r ae1:1ser that prevents the offender from transferring any 

6 property except in the usual course of business; 

7 (4) an order awaraiAg ·,•01:1 or tt:lo otl=lor paroAt 01:1stoa•~ ef OF visitatioA with a A1iAer et:lila oF shilaroA 

B of protection that prohibits the offender from being within 1,500 feet or other appropriate distance of you, 

9 any named family member, and your worksite or other specified place; 

1 O (6) aA eFEI0r rostraiAiAg ye1:1r ab1,1sor freA1 A1elestiAg er iAterfariR!l with rniAer el=lildreA iA ·,e1:1r 

11 01:1steely er a faA1il'r A'I0A1Ber er partAor, as eiofiAeel iA 4 e 6 :!08; or 

1 2 (8) aA eraer aireetiAg tt:le party Rot graAtea 01,1stoely te pay s1,1ppert of AiiAor shilEireA or ~ 

13 s1:1,:iport of tl=lo ether party if there is a legal eeli!jatieA to E!e se" 

14 (5) an order of protection that gives you possession of necessary personal property; 

15 (6) an order of protection that prohibits the offender from possessing or using ¥lY THE firearm 

16 USED IN THE ASSAULT. 

1 7 If you file a petition in district court, the district court may order all of the above and may award 

1 B custody of your minor children to you or to the other parent. The district court may order visitation of your 

19 children between tho parents. The district court may order the offender to pay support payments to you 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

if the offender has a legal obligation to pay you support payments. 

The forms that you need to obtain an order of protection are at . You may call 

at for additional information about an order of protection. 

You may file a petition in district court at 

You may be eligible for restitution payments from the offender (the offender would repay you for 

costs that you have had to pay as a result of the assault) or for crime victims compensation payments (a 

fund administered by the state of Montana for innocent victims of crime). You may call at 

for additional information about restitution or crime victims compensation, 

The following agencies may be able to give you additional information or emergency help. (List 

telephone numbers and addresses of agencies other than shelters with secret locations and a brief summary 

of services that are available.)"" 

~'51na Le111s1atlve Coundl 
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Section 16. Section 46-9-302, MCA, is amended to read: 

2 "46-9-302. Bail schedule -- acceptance by peace officer. (1 I A judge may establish and post a 

3 schedule of bail for offenses over which the judge has original jurisdiction. A person may not be released 

4 on bail without first appearing before the judge when the offense is semestio ae1:1se partner or family 

5 member assault, aA'f assa1:1lt a!lainst a fomil'I' memeer or a flBHner, as defined in 45-5-206, or stalking, as 

6 defined in 45-5-220. 

7 (21 A peace officer may accept bail on behalf of a judge: 

8 (al in accordance with the bail schedule established under subsection (1); or 

9 (bl whenever the warrant of arrest specifies the amount of bail. 

1 o (3) Whenever a peace officer accepts bail, the officer shall give a signed receipt to the offender 

11 setting forth the bail received. The peace officer shall then deliver the bail to the judge before whom the 

12 offender is to appear, and the judge shall give a receipt to the peace officer for the bail delivered." 

13 

14 Section 17. Section 46-18-202, MCA, is amended to read: 

15 "46-18-202. Additional restrictions on sentence. ( 1) The sietriet court may also impose any of the 

16 following restrictions or conditions on the sentence provided for in 46-18-201 that it considers necessary 

17 to obtain the objectives of rehabilitation and the protection of society: 

1 8 (al prohibition of the defendant's holding public office; 

(bl 

(cl 

(d) 

prohibition of the defendant's owning or carrying a dangerous weapon; 

restrictions on the defendant's freedom of association; 

restrictions on the defendant's freedom of movement; 

(el any other limitation reasonably related to the objectives of rehabilitation and the protection of 

23 society. 

(2) Whenever the district court imposes a sentence of imprisonment in the state prison for a term 

25 exceeding 1 year, the court may also impose the restriction that the defendant be ineligible for parole and 

26 participation in the supervised release program while serving that term. If ~ the restriction is to be 

27 imposed, the court shall state the reasons for it in writing. If the court finds that the restriction is necessary 

28 for the protection of society, it shall impose the restriction as part of the sentence and the judgment~ 

29 must contain a statement of the reasons for the restriction. 

30 13} Tt:le jyt:ige iR a j1:1etiee'e, eity, er FRl:IAioi,=,al eewrt Seaa Rat l-la'le tl=le &Ytl=lerity ta restriet aR 
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iAdi·tieh:1al's r1€Jhts as eAttFAeraied iA stteseetien (1 )!al. 

2 t4+.@1 When the distriet court imposes a sentence of probation as defined in 46-23-1001, any 

3 probation agreement signed by the defendant may contain a clausa waiving extradition." 

4 

5 NEW SECTION. Section 18. Misdemeanor probation offices -- officers -- costs. ( 1) A local 

6 government may establish a misdemeanor probation office associated with a justice's court, municipal 

7 court, or city court. The misdemeanor probation office shall monitor offenders for misdemeanor sentence 

8 compliance and restitution payments. An offender is considered a fugitive under the conditions provided 

9 in 46-23-1014. 

1 O (21 A local government may appoint misdemeanor probation officers and other employees 

11 necessary to administer this section. Misdemeanor probation officers: 

12 (a) must have the minimum training required in 46-23-1003; 

13 (bl shall follow the supervision guidelines required in 46-23-1011; and 

14 (c) may order the arrest of an offender as provided in 46-23-1012. 

15 (3) An offender who is convicted of the offense of partner or family member assault under 

16 45-5-206 or of a violation of an order of protection under 45-5-626 and who is ordered to be supervised 

17 by misdemeanor probation must be ordered to pay for the cost of the misdemeanor probation. The actual 

1 8 cost of probation supervision over the offender's sentence must be paid by the offender unless the offender 

19 can show that the offender is unable to pay those costs. The costs of misdemeanor probation are in 

20 addition to any other fines, restitution, or counseling ordered. 

21 

22 NEW SECTION. Section 19. Partner or family member assault -- seizure of weapon. ( 1) A peace 

23 officer who responds to a call relating to partner or family member assault shall seize &fl',' THE weapon used 

24 or threatened to be used in the alleged assault. 

25 (2) The responding officer may, as appropriate: 

26 (a) take &fl',' REASONABLE action necessary to provide for the safety of a victim and any other 

27 member of the household; 

28 (b) transport or arrange for the transportation of the victim and any other member of the household 

29 to a safe location; and 

30 (c) assist a victim and any other member of the household to remove necessary personal items. 

~'!Jin• Lqlstattv• coundl 
- 17 - SB 278 



54th Legislature 5B0278.02 

1 13) A weapon seized under this section may not be returned to the offender until ACQUITTAL OR 

2 UNTIL the return Is ordered by the court. 

3 

4 NEW SECTION. Section 20. Notice of rights when partner or family member assault is suspected. 

5 11 ) Whenever a patient seeks health care and the health care provider suspects that partner or family 

6 member assault has occurred, the health care provider, outside the presence of the suspected offender, 

7 ~ MAY advise the suspected victim of the availability of a shelter or other services in the community 

8 and give the suspected victim immediate notice of any legal rights and remedies available. The notice must 

9 include furnishing the suspected victim with a copy of the following statement: 

1 O "The city or county attorney's office can file criminal charges against the offender if the offender 

11 committed the offense of partner or family member assault. 

12 In addition to the criminal charges filed by the state of Montana, you are entitled to the civil 

13 remedies listed below. 

14 You may go to court and file a petition requesting any of the following orders for relief: 

15 11) an order of protection that prohibits the offender from threatening to hurt you or hurting you; 

16 (2) an order of protection that directs the offender to leave your home and prohibits the offender 

1 7 from having any contact with you; 

18 13) an order of protection that prevents the offender from transferring any property except in the 

19 usual course of business; 

20 (4) an order of protection that prohibits the attender from being within 1,500 feet or other 

21 appropriate distance of you, any named family member, and your worksite or other specified place; 

22 15) an order of protection that gives you possession of necessary personal property; 

23 (6) an order of protection that prohibits the offender from possessing or using 8A'f THE firearm 

24 USED IN THE ASSAULT. 

25 If you file a petition in district court, the district court may order all of the above and may award 

26 custody of your minor children to you or the other parent. The district court may order visitation of your 

27 children between the parents. The district court may order the offender to pay support payments to you 

28 

29 

30 

if the offender has a legal obligation to pay you support payments. 

The forms that you need to obtain an order of protection are at ______ . You may call 

_____ at ______ for additional information about an order of protection. 
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You may tile a petition in district court at ------
You may be eligible for restitution payments from the offender (the offender would repay you for 

costs that you have had to pay as a result of the assault) or for crime victims compensation payments (a 

fund administered by the state of Montana for innocent victims of crime). You may call at -----
------ for additional information about restitution or crime victims compensation. 

The following agencies may be able to give you additional information or emergency help. (List 

telephone numbers and addresses of agencies other than shelters with secret locations and a brief summary 

of services that are available.)" 

(2) Partner or family member assault may be suspected by health care workers in circumstances 

in which a patient repeatedly seeks health care for trauma type injuries or a patient gives an explanation 

for injuries that is not consistent with the injuries that are observed. 

(3) For purposes of this section, "health care provider" has the meaning provided in 50-16-504. 

NEW SECTION. Section 21. Purpose. The purpose of [sections 21 through 29] is to promote the 

safety and protection of all victims of partner and family member assault, victims of sexual assault, and 

victims of stalking. 

NEW SECTION. Section 22. Eligibility for order of protection. 11) A person may file a petition for 

an order of protection if: 

la) the petitioner is in reasonable apprehension of bodily injury by the petitioner's partner or family 

member as defined in 45-5-206; or 

(bl the petitioner is a victim of one of the following offenses committed by a partner or family 

member: 

(i) assault as defined in 45-5-201; 

(ii) aggravated assault as defined in 45-5-202; 

(iii) intimidation as defined in 45-5-203; 

(iv) partner or family member assault as defined in 45-5-206; 

(v) criminal endangerment as defined in 45-5-207; 

(vi) negligent endangerment as defined in 45-5-208; 

(vii) unlawful restraint as defined in 45-5-301; 
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(viii) kidnapping as defined in 45-5-302; 

2 (ix) aggravated kidnapping as defined in 45-5-303; or 

3 (x) arson as defined in 45-6-103. 

4 (21 A victim of stalking as defined in 45-5-220, incest as defined in 45-5-507, sexual assault as 

5 defined in 45-5-502, or sexual intercourse without consent as defined in 45-5-503 is eligible for an order 

6 of protection against the offender regardless of the petitioner's relationship to the offender. 

7 (31 A parent, guardian ad litem, or other representative of the petitioner may file a petition for an 

8 order of protection on behalf of a minor petitioner against the petitioner's abuser. At its discretion, a court 

9 may appoint a guardian ad litem for a minor petitioner. 

1 O (4) A guardian must be appointed for a minor respondent when required by Rule 1 7(cl, Montana 

1 1 Rules of Civil Procedure, or by 25-31-602. An order of protection is effective against a respondent 

12 regardless of the respondent's age. 

13 (5) A petitioner is eligible for an order of protection whether or not: 

14 (a) the petitioner reports the abuse to law enforcement; 

15 (b) charges are filed; or 

16 (c) the petitioner participates in a criminal prosecution. 

17 (61 If a petitioner is otherwise entitled to an order of protection, the length of time between the 

18 abusive incident and the petitioner's application for an order of protection is irrelevant. 

19 

20 NEW SECTION. Section 23. Temporary order of protection. ( 1) A petitioner may seek a 

21 temporary order of protection from a court listed in [section 27). The petitioner shall file a sworn petition 

22 that states that the petitioner is in reasonable apprehension of bodily injury or is a victim of one of the 

23 offenses listed in [section 221, has a relationship to the respondent if required by [section 221, and is in 

24 danger of harm if the court does not issue a temporary order of protection immediately. 

25 (2) Upon a review of the petition and a finding that the petitioner is in danger of harm if the court 

26 does not act immediately, the court shall issue a temporary order of protection that grants the petitioner 

27 appropriate relief. The temporary order of protection may include any or all of the following orders: 

28 (a) prohibiting the respondent from threatening to commit or committing acts of violence against 

29 the petitioner and any designated family member; 

30 lb) prohibiting the respondent from harassing, annoying, disturbing the peace of, telephoning, 
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contacting, or otherwise communicating, directly or indirectly, with the petitioner, any named family 

2 member, any other victim of this offense, or a witness to the offense; 

3 (c) prohibiting the respondent from removing a child from the jurisdiction of the court; 

4 (dl directing the respondent to stay 1,500 feet or other appropriate distance away from the 

5 petitioner, the petitioner's residence, the school or place of employment of the petitioner, or any specified 

6 place frequented by the petitioner and by any other designated family or household member; 

7 (e) removing and excluding the respondent from the residence of the petitioner, regardless of 

8 ownership of the residence; 

9 (f) prohibiting the respondent from possessing or using a IHE firearm USED IN THE ASSAULT; 

1 O (gl prohibiting the respondent from transferring, encumbering, concealing, or otherwise disposing 

11 of any property except in the usual course of business or for the necessities of life and, if so restrained, 

12 requiring the respondent to notify the petitioner, through the court, of any proposed extraordinary 

1 3 expenditures made after the order is issued; 

14 (h) directing the transfer of possession and use of the residence, an automobile, and other essential 

15 personal property, regardless of ownership of the residence, automobile, or essential personal property, and 

16 directing an appropriate law enforcement officer to accompany the petitioner to the residence to ensure that 

1 7 the petitioner safely obtains possession of the residence, automobile, or other essential personal property 

18 or to supervise the petitioner's or respondent's removal of essential personal property; 

19 (i) directing the respondent to complete violence counseling, which may include alcohol or chemical 

20 dependency counseling or treatment, if appropriate; 

21 (j) directing other relief considered necessary to provide for the safety and welfare of the petitioner 

22 or other designated family member. 

23 (3) If the petitioner has fled the parties' residence, notice of the petitioner's new residence must 

24 be withheld, except by order of the court for good cause shown. 

25 (4) The court may, without requiring prior notice to the respondent, issue an immediate temporary 

26 order of protection for up to 20 days if the court finds, on the basis of the petitioner's sworn petition or 

27 other evidence, that harm may result to the petitioner if an order is not issued before the 20-day period for 

28 responding has elapsed. 

29 

30 NEW SECTION. Section 24. Order of protection -- hearing. ( 1) A hearing must be conducted 
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1 within 20 days from the date the court issues a temporary order of protection. At the hearing, the court 

2 shall determine whether good cause exists for the temporary order of protection to be continued, amended, 

3 or made permanent. 

4 (2) The respondent may request an emergency hearing before the end of the 20-day period by filing 

5 an affidavit that demonstrates that the respondent has an urgent need for the emergency hearing. An 

6 emergency hearing must be set within 3 working days of the filing of the affidavit. 

7 (3) The order of protection may not be made mutually effective by the court. The respondent may 

8 obtain an order of protection from the petitioner only by filing an application for an order of protection and 

9 following the procedure described in [sections 21 through 29). 

10 

11 NEW SECTION. Section 25. Attorney general to provide forms. The attorney general shall prepare 

1 2 uniform sample instructions, petition forms, and order forms for temporary orders of protection and for 

13 orders of protection. The attorney general shall distribute samples of the instructions, petitions, and forms 

14 to the clerk of the district court in each county and to justices', municipal, and city courts. The clerk of the 

1 5 district court, justices of the peace, and municipal and city court judges shall make forms available to the 

16 public at' no charge. 

17 

18 NEW SECTION. Section 26. Written orders of protection. (11 The court may determine, on the 

19 basis of the respondent's history of violence, the severity of the offense at issue, and the evidence 

20 presented at the hearing, that, to avoid further injury or harm, the petitioner needs permanent protection. 

21 The court may order that the order of protection remain in effect permanently. 

22 (21 In a dissolution proceeding, the district court may, upon request, issue either an order of 

23 protection for an appropriate period of time or a permanent order of protection. 

24 (3) An order of protection may include all of the relief listed in [section 23), when appropriate. 

25 (4) An order of protection may include restraining the respondent from any other named family 

26 member who is a minor. If this restriction is included, the respondent must be restrained from having 

27 contact with the minor for an appropriate time period as directed by the court or permanently if the court 

28 finds that the minor was a victim of abuse, a witness to abuse, or endangered by the environment of abuse. 

29 (5) An order of protection issued under this section may continue for an appropriate time period 

30 as directed by the court or be made permanent under subsection (1), (21, or (4). The order may be 
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terminated upon the petitioner's request that the order be dismissed. 

2 (61 An order of protection must include a section that indicates whether there are any other civil 

3 or criminal actions pending involving the parties, a brief description of the action, and the court in which 

4 the action is filed. 

5 ( 7) An amendment to a temporary order of protection or to an order of protection is effective only 

6 after it has been served in writing on the opposing party. 

7 (8) There is no cost for service of an order of protection. 

8 (9) Any temporary order of protection or order of protection must conspicuously bear the following: 

9 "Violation of this order is a criminal offense under 45-5-220 or 45-5-626 and may carry penalties 

10 of up to $10,000 in fines and up to a 5-year jail sentence. 

11 This order is issued by the court, and the respondent is forbidden to do any act listed in the order, 

12 even if invited by the petitioner or another person. This order may be amended only by further order of this 

1 3 C<?urt or another court that assumes jurisdiction over this matter." 

14 

15 NEW SECTION. Section 27. Jurisdiction and venue. ( 1) District courts, justices' courts, municipal 

16 courts, and city courts have concurrent jurisdiction to hear and issue orders under [section 23]. 

17 (2) When a divorce or custody action involving the parties is pending in district court, a person may 

18 file a petition for an order of protection in a justice's, municipal, or city court only if the district court judge 

19 assigned to that case is unavailable or if the petitioner, to escape further abuse, left the county where the 

20 abuse occurred. The petitioner shall provide a copy of relevant district court documents to the justice's, 

21 municipal, or city court, along with the petition. The justice of the peace, municipal court judge, or city 

22 court judge shall immediately certify the pleadings to the original district court after signing an order of 

23 protection under this subsection. If the district court is unable to conduct a hearing within 20 days of 

24 receipt of the certified pleadings, it may conduct a hearing within 45 days of the receipt. 

25 (3) An action brought under [sections 21 through 29) may be filed in the county where the 

26 petitioner currently or temporarily resides, the county where the respondent resides, or the county where 

27 the abuse occurred. There is no minimum length of residency required to file a petition under [sections 21 

28 through 29]. 

29 (4) The right to petition for relief may not be denied because the petitioner has vacated the 

30 residence or household to avoid abuse. 
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(5) An order of protection issued under this section is effective throughout the state. Courts and 

2 law enforcement officials shall give full faith and credit to all orders of protection issued within the state. 

3 (6) A certified copy of an order of protection from another state, along with proof of service, may 

4 be filed in a Montana court with jurisdiction over orders of protection in the county where the peti~ioner 

5 resides. If properly filed in Montana, an order of protection issued in another state must be enforced in the 

6 same manner as an order of protection issued in Montana. 

7 

8 NEW SECTION. Section 28. Appeal to district court. (1) An order issued by a justice's court, 

9 municipal court, or city court pursuant to [section 23) is immediately reviewable by the district judge upon 

1 O the filing of a notice of appeal. The district judge may affirm, dissolve, or modify an order of a justice's 

11 court, municipal court, or city court made pursuant to [section 23 or section 26). 

12 (2) A case in which an order has been issued by a justice's court, municipal court, or city court 

13 pursuant to [section 23 or section 26) may be removed to district court upon filing of a notice of removal. 

14 

15 NEW SECTION. Section 29. Registration of orders. ( 1) The clerk of court, justice of the peace, 

16 municipal court judge, or city court judge shall, within 24 hours of receiving proof of service of an order 

17 under [section 23, section 26, or section 271. mail a copy of the order or any extension, modification, or 

18 termination of the order, along with a copy of the proof of service, to the appropriate law enforcement 

19 agencies designated in the order. 

20 (2) Law enforcement agencies shall establish procedures, using an existing system for warrant 

21 verification, to ensure that peace officers at the scene of an alleged violation of an order of protection are 

· 22 informed of the existence end terms of the order. 

23 

24 NEW SECTION. Section 30. Codification instruction. (1 I [Section 18) is intended to be codified 

25 as an integral part of Title 46, chapter 23, and the provisions of Title 46, chapter 23, apply to [section 18). 

26 (21 [Section 19] is intended to be codified as an integral part of Title 46, chapter 6, part 6, and the 

27 . provisions of Title 46, chapter 6, part 6, apply to [section 19). 

28 (3) [Sections 20 through 29) are intended to be codified as an integral part of Title 40, and the 

29 provisions of Title 40 apply to [sections 20 through 29]. 

30 
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1 NEW SECTION. Section 31. Severability. If a part of [this act) is invalid, all valid parts that are 

2 severable from the invalid part remain in effect. If a part of [this act) is invalid in one or more of its 

3 applications, the part remains in effect in all valid applications that are severable from the invalid 

4 applications. 

5 

6 NEW SECTION. Section 32. Code commissioner instruction. Unless inconsistent with [sections 

7 through 291, any reference in the Montana Code Annotated or in legislation enacted by the 1995 

8 legislature to "domestic abuse" is changed to "partner or family member assault". The code commissioner 

9 shall conform internal references and grammar to these changes. 

10 -END-
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