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14 alternatives that eliminate regulation of private property be implemented when practicable. 

15 It is not the intent of the legislature to diminish or affect in any manner a property owner's rights 

16 under nuisance or takings law. Furthermore, it is not the intent of the legislature to affect the law of 

17 eminent domain in any manner. 

18 

19 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

20 

21 Section 1. Section 75-1-102, MCA, is amended to read: 

22 "75-1-102. Purpose. The purpose of parts 1 through 3 is to declare a state policy Wffi€f\ that will 

23 encourage productive and enjoyable harmony between maH humans and fl-is their environment, to protect 

24 the right to use and enjoy private property free of undue government regulation, to promote efforts WH-Hffi 

25 that will prevent or eliminate damage to the environment and biosphere and stimulate the health and 

26 welfare of maH humans, to enrich the understanding of the ecological systems and natural resources 

27 important to the state, and to establish an environmental quality council." 

28 

Section 2. Section 75-1-103, MCA, is amended to read: 29 

30 "75-1-103. Policy. (1) The legislature, recognizing the profound impact of ffli:tf\'-S human activity 
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on the interrelations of all components of the natural environment, particularly the profound influences of 

2 population growth, high-density urbanization, industrial expansion, resource exploitation, and new and 

3 expanding technological advances, €lfl4 recognizing lurtt:ler the critical importance of restoring and 

4 maintaining environmental quality to thP. overall welfare and human development, ef fflaA and further 

5 recognizing that governmental regulation may unnecessarily restrict the use and enjoyment of private 

6 property, declares that it is the continuing policy of the state of Montana, in cooperation with the federal 

7 government, aAe local governments, and other concerned public and private organizations, to use all 

8 practicable means and measures, including financial and technical assistance, in a manner calculated to 

9 foster and promote the general welfare, to create and maintain conditions under which f'Fli!fi humans and 

1 0 nature can coexist in productive harmony, to recognize the right to use and enjoy private propertv free of 

11 undue government regulation, and to fulfill the social, economic, and other requirements of present and 

1 2 future generations of Montanans. 

13 (2) In order to carry out the policy set forth in parts 1 through 3, it is the continuing responsibility 

14 of the state of Montana to use all practicable means consistent with other essential considerations of state 

15 policy to improve and coordinate state plans, functions, programs, and resources to tt:le eAd so that the 

16 state may: 

17 (a) fulfill the responsibilities of each generation as trustee of the environment for succeeding 

18 generations; 

19 (b) ass\:lfe ensure for all Montanans safe, healthful, productive, and aesthetically and culturally 

20 pleasing surroundings; 

21 (c) attain the widest range of beneficial uses of the environment without degradation, risk to health 

22 or safety, or other undesirable and unintended consequences; 

23 (d) protect the right to use and eni9y p, iv?te property free of undue government regulation; 

24 fetifil preserve important historic, cultural, Jnd natural aspects of our unique heritage and maintain, 

25 wherever possible, an environment Wffi6fl that supports diversity and variety of individual choice; 

26 tetill achieve a balance between population and resource use~ that will permit high standards 

27 of living and a wide sharing of life's amenities; and 

28 ffti£l enhance the quality of renewable resources and approach the maximum attainable recycling 

29· of depletable resources. 

30 (3) The legislature recognizes that each person shall i3e ~ entitled to a healthful environment, that 

~na Ler,lslatl11e counc:11 
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1 each person is entitled to use and enjoy that person's private property free of undue government regulation, 

2 and that each person has a responsibility to contribute to the preservation and enhancement of the 

3 environment." 

4 

5 Section 3. Section 75-1-201, MCA, is amended to read: 

6 "75-1-201. General directions -- environmental impact statements. ( 1) The legislature authorizes 

7 and directs that, to the fullest extent possible: 

8 (a) the policies, regulations, and laws of the state ~ must be interpreted and administered in 

9 accordance with the policies set forth in parts 1 through 3; 

10 (bl all agencies of the state, except as provided in subsection (2), shall: 

11 (i) ~ use a systematic, interdisciplinary approach ~ that will ~ ensure the integrated 

12 use of the natural and social sciences and the environmental design arts in planning and in decisionmaking 

13 Wfif6R that may have an impact on fflafr'..s the environment; 

14 (ii) identify and develop methods and procedures Wf½iefl that will ~ ensure that presently 

15 unquantified environmental amenities and values may be given appropriate consideration in decisionmaking 

16 along with economic and technical considerations; 

17 (iii) identify and develop methods and procedures that will ensure that state government actions 

18 that may impact the human environment are evaluated for regulatory restrictions on private property; 

19 fi+iHl.Yl include in every recommendation or report on proposals for projects, programs, legislation, 

20 and other major actions of state government significantly affecting the quality of the human environment, 

21 a detailed statement on: 

22 (Al the environmental impact of the proposed action; 

23 (Bl any adverse environmental effects ~ that cannot be avoided should the proposal be 

24 implemented; 

25 (C) alternatives to the proposed action; 

26 (D) any regulatory impacts on private property rights. including: 

27 (I) whether alternatives that reduce, minimize, or eliminate the regulation of private property rights 

28 have been implemented; and 

29 (II) whether state government may be liable for compensation to a private property owner for 

30 regulatory takings of private property as required by the 5th and 14th amendments to the U.S. constitution 

~na Legislative council 
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or Article II, section 29, of the Montana constitutioni 

2 {-Q}fil the relationship between local short-term uses of ff!afH; the environment and the 

3 maintenance and enhancement of long-term productivity; and 

4 ~ill any irreversible and irretri<>•1ahle commitments of resources Wf\ieR that would be involved 

5 in the proposed action should it be implemented; 

6 fi-v+M study, develop, and describe appropriate alternatives to recommend courses of action in any 

7 proposal Wf\ieR that involves unresolved conflicts concerning alternative uses of available resources; 

8 MJ.yjl recognize the national and long-range character of environmental problems and, WBffe when 

9 consistent with the policies of the state, lend appropriate support to initiatives, resolutions, and programs 

1 O designed to maximize national cooperation in anticipating and preventing a decline in the quality of 

11 mankind's the world environment; 

12 MH.Y.ill make available to counties, municipalities, institutions, and individuals advice and 

13 information useful in restoring, maintaining, and enhancing the quality of the environment; 

14 t',4il-(viii) initiate and \ffili;!e use ecological information in the planning and development of 

15 resource-oriented projects; and 

16 t'ri+il-fu1 assist the environmental quality council established by 5-16-101; and 

17 (cl prior to making any detailed statement as provided in subsection 11 )(blf+iitJlyl, the responsible 

18 state official shall consult with and obtain the comments of any state agency Wflt€fl that has jurisdiction 

19 by law or special expertise with respect to any envir-0nmental impact involved. The responsible state official 

20 shall also consult with and obtain comments from any state agency with respect to any regulation of private 

21 property involved. Copies of SHeR the statement and the comments and views of the appropriate state, 

22 federal, and local agencies Wfl+eH that are authorized to develop ;:;;;d enforce .,nvirc: ,mental standards &l=.a!I 

23 must be made available to the governor, the environmental quality council, and the public and &l=.a!I must 

24 accompany the proposal through the existing ager.cy review processes. 

25 (2) The department of public service regulation, in the exercise of its regulatory authority over rates 

26 and charges of railroads, motor carriers, and public utilities, is exempt from the provisions of parts 1 

27 through 3. 

28 (3) (a) Until ticle board of oil and gas eon_servation ado13ts a 13rogrammatis en•,<ironmontal statement, 

29 but no later than Qesomber 31, 1 Q8Q, the issuanee et a 13ermit to drill a well fer eil er gas is not a majer 

30 aetion of state !JO',<ernment as that term is cJSed in subseetien (1)(b)(iii). 

~na Ler,ls/atlve council 
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(el The boaFd of oil and gas eonservation shall ado13t a f3FOgrammatie statoll'1ont by Deoell'1ber 31, 

1989, that must inolude but net l:Je limited to: 

(ii suoh om1irnnmental ill'1paets as may be fauna to l:Je assooiatos with the dFilling for and 

production of oil anel gas in the major 13roduoing basins and eeosystems in Montana; 

{ii) sueh methoss of aeeon,13lishing drilling and 13roduotion of oil and gas as ma•,· be found to be 

neeessary to avoid 13ermanont impairment of the em·ironment or to mitigate long tern, im13aets so that the 

on•~ironment anel renowaelo resoureos of the eeosystem R'lay be returnee! to either eonelitions similar to 

those elcisting eeforo drilling or produotien oeeurs or conditions that rofloot a natural progrossien of 

en•,<if0RR'1ental change; 

{iii) tho process that will be em13loyed by the bearel of oil and gas oorisorvation ta evaluate such 

om·irenmental im13aets of indivielual drillin§ 13ro13osals as ma'( bo found to □ >cist; 

(i~•) an a1313ropriate motheel for ineer13orating sueh environmental review as 11'18',' be found to be 

necessary inte the board's rules and drill 13ermittin§ 13recess and for aocon,13lishing the review In an 

eJ<f3edient manner; 

{vi the R'1aximull'1 till'1e periods that will be requires to eom13lote tl=ie drill permitting 13rooess, 

inolueling any en•~ironmental review; and 

{vii a rooord of inforll'1ation and analysis for the boars of oil and gas oonservation to rel•,< upon in 

responding to publio and 13rivate concerns about drilling and 13roduction. 

{o) The go><ernor shall direct and have management responsibility for the preparation of tho 

prograffimatio statement, ineluding r0s13onsibility on behalf of tho board of oil anel gas sonser,·ation for the 

disbursement and Olcponditure of funds necessary to som13leto the statOR'l □ nt. Tho fasilities and 13ersonnel 

of appropriate state agonoies must be used to the OHtont the governor dooms nesessary to corn13lete the 

statement. The go•,·ornor shall forward the eorn13leted draft 13rogran:1matic statement to the board of oil and 

gas oonser·,·ation for hearing 13ursuant to the 13ro•;isions of the Montana Adn,inistrative Procedure /\et, Title 

2, sha13tor q. rollowin§ oom13!otion of a final 13rogrammatio statement, the governor shall fon,·ard the 

statoment te the board for ade13tion and use in the issuanae of 13ermits to drill for eil and gas. 

(di Until the 13rogrammatie on•,·ironmental statell'1ent is ado13ted, tho soars of oil and gas 

sonsorvation shall proparo a written progress re13ort after eaeh re13ular meeting of tho beard and after any 

s13ooial board meeting that adelresses the adoption or irn13Iell'1entation of the f3Fograrnll'1atic en·,·ironmental 

statoll'1ent. ,o, 0013y of each report n,ust be sent to the en'o'ironmontal quality eounoil." 

~na Le11/slatlve council 
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2 NEW SECTION. Section 4. Private property protection -- ongoing programs of state government. 

3 Nothing in [sections 1 through 3] expands or diminishes private property protection afforded in the U.S. 

4 or Montana constitutions. Nothing in (sections 1 through 3] may be construed to preclude ongoing 

5 programs of state government pending the completion of any statements that may be required by [sections 

6 1 through 3]. 

7 -END-

~na Leg/stative coundl 
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for SB0231, as introduced 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act revising the purpose and policy of the Montana Environmental Policy Act to include 
private property right considerations and impacts of state government actions. 

ASSUMPTIONS: 
Department of Natural Resources and Conservation (DNRC): 
1. When a fee is collected from an applicant to compile an environmental impact statement, 

it will be necessary for DNRC to collect a higher fee to take under consideration the 
additional provisions in the proposed legislation. The fiscal impact is to the 
applicant in the fee collected to prepare the environmental impact statement and to 
monitor the project. There is no fiscal impact to DNRC. 

2. If the applicant receives a permit from DNRC and the project creates a problem for a 
neighboring landowner, the state could be liable if the agency neglected to address the 
issue in the permitting process. There is no way to quantify this scenario. 

3. When the applicant and DNRC share the cost of compiling an environmental impact 
statement, both will share in the increased cost to take under consideration the 
additional provisions in the proposed legislation. 

4. DNRC collects a fee that is sufficient to cover the costs of compiling an environmental 
impact statement or assessment and to monitor the project. Therefore, there is no net 
fiscal impact to the department because of the proposed legislation 

Environmental Quality Council (EQC): 
5. EQC is the agency established in statute to ensure that the policies embodied in MEPA 

are carried out by the executive branch. 
6. EQC has assigned 1. 00 FTE as the agency MEPA coordinator and has priori ti zed the 

training of state agencies in proper implementation of MEPA. In the past two years, 
EQC has trained over 550 state employees, developed a handbook for agency personnel, 
and conducted two continuing legal education programs for agency and private attorneys. 

7. If this legislation is approved, MEPA model rules would have to be revised. 
8. EQC will continue to prioritize MEPA implementation and training, make necessary 

modifications to its training program and handbook, and spend additional time with 
state agencies assisting them with the interpretation of the legislation requirements. 

9. EQC' s budget as proposed for FY96 and FY97 is sufficient to absorb any additional 
associated with the implementation of this legislation. 

Department of Health and Environmental Sciences (DHES): 
10. DHES would be required to identify and develop procedures to ensure that governmental 

actions are evaluated for regulatory restrictions on private property. 
11. DHES will be proactive by revising and developing procedures and policies which 

consider the impact of department actions on private property rights. 
12. Responsibilities under this bill will exceed the scope of an environmental impact 

statement and funds would be required to contract for professional services to 
interpret the law and analyze lawful and implementable alternatives to regulatory 
impacts 

(continued on page 2) 

~~ --zC__ ~ 
DAVE LEWIS, BUDGET DIRECTOR DATE KEN MESAROS, PRIMARY SPONSOR DATE 
Office of Budget and Program Planning 

Fiscal Note for SB0231, as introduced 
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Fiscal Note Request, SB0231, as introduced 
Page 2 
(continued) 

FISCAL IMPACT: 

Department of Health and Environmental Sciences: 
FY96 

Difference 
Expenditures: 
Operating Expenses 92,099 

Funding: 
General Fund 92,099 

FY97 
Difference 

87,982 

87,982 



STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for SB0231, as amended 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act revising the purpose and policy of the Montana Environmental Policy Act to include 
private property right considerations and impacts of state government actions. 

ASSUMPTIONS : 
1. The legislation as amended will have minimal fiscal impact to affected state agencies. 

FISCAL IMPACT: 
None. 

DAVE LEWIS, BUDGET DIRECTOR DATE KEN MESAROS, PRIMARY SPONSOR DATE 
Office of Budget and Program Planning 

Fiscal Note for SB0231, as amended 

s.B .23 ,_:11'" 
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1 SENATE BILL NO. 231 

SB0231.02 

APPROVED BY COM ON 
NATURAL RESOURCES 

2 INTRODUCED BY MESAROS, KNOX, GRINDE, ROSE, BECK, MARSHALL, GREEN, FELAND, SLITER, 

3 FUCHS, STOVALL, DEVANEY, WISEMAN, HARGROVE, REHBEIN, MOHL, BAER, HOLLAND, 

4 MARTINEZ, TOEWS, BOHARSKI, KASTEN, MERCER, MASOLO, HAYNE, MILLS, L. SMITH, AHNER, 

5 HERRON, MILLER, M. HANSON, HERTEL, EMERSON, CRISMORE, BENEDICT, DEVLIN, SWYSGOOD, 

6 HARP, KEATING, GROSFIELD, BARNETT, TAYLOR, BERGMAN, SOMERVILLE, DEBRUYCKER, MCKEE, 

7 WELLS, DENNY, BRAINARD, FORBES, OHS, CLARK, ANDERSON, TASH, KITZENBERG, CURTISS, 

8 T. NELSON, WAGNER, STORY, ELLIS, BROWN, JABS, COLE, TVEIT, HOLDEN, HARDING, JENKINS, 

9 AKLESTAD, ESTRADA, S. SMITH, MURDOCK 

10 

11 A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE PURPOSE AND POLICY OF THE MONTANA 

12 ENVIRONMENTAL POLICY ACT TO INCLUDE PRIVATE PROPERTY RIGHT CONSIDERATIONS AND 

13 IMPACTS OF STATE GOVERNMENT ACTIONS; AND AMENDING SECTIONS 75-1-102, 75-1-103, AND 

14 75-1-201, MCA." 

15 

16 STATEMENT OF INTENT 

17 It is the intent of the legislature that this legislation serYo as a ciireetiYe to state agencies to 

18 implement governFRent actions in a FRanner that reauees regulatory restrietions plaeea on priYate property'. 

19 Whenever Montana Environmental Policy Act analysis is required, it is the intent of the legislature that ilflV 

20 actions ee analvcoa to ensure that unciue goYernment regulation of pri'rate propertv ee eyaluatea anci that 

21 alternatiYes tliat eliFRinate re€julation of priYato pro13ertv ee iFRpleFRentea wlien 13racticaele. THAT 

22 REGULATE THE USE OF PRIVATE PROPERTY ARE EVALUATED TO ENSURE THAT ALTERNATIVES THAT 

23 REDUCE. MINIMIZE OR ELIMINATE REGULATORY RESTRICTIONS ARE CONSIDERED. IT IS NOT THE 

24 INTENT OF THE LEGISLATURE TO AFFECT IN ANY MANNER OTHER ECONOMIC OR SOCIAL 

25 CONSIDERATIONS OR ANY OTHER ANALYSIS CONDUCTED UNDER THE MONTANA ENVIRONMENTAL 

26 POLICY ACT. 

27 It is not the intent of the legislature to diminish or affect in any manner a property owner's rights 

28 under nuisance or takings law. Furthermore, it is not the intent of the legislature to affect the law of 

29 eminent domain in any manner. 

30 

~na Legislative councll 
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 75-1-102, MCA, is amended to read: 

"75-1-102. Purpose. The purpose of parts 1 through 3 is to declare a state policy Wfli€h that will 

encourage productive and enjoyable harmony between ffiafl humans and AfS their environment, to protect 

the right to use and enIoy private property free of undue government regulation, to promote efforts Wfli€h 

that will prevent or eliminate damage to the environment and biosphere and stimulate the health and 

welfare of ffiafl humans, to enrich the understanding of the ecological systems and natural resources 

important to the state, and to establish an environmental quality council." 

Section 2. Section 75-1-103, MCA, is amended to read: 

"75-1-103. Policy. 11) The legislature, recognizing the profound impact of ff\iffi.'..s human activity 

on the interrelations of all components of the natural environment, particularly the profound influences of 

population growth, high-density urbanization, industrial expansion, resource exploitation, and new and 

expanding technological advances, afl4 recognizing further the critical importance of restoring and 

maintaining environmental quality to the overall welfare and human development, of maR and further 

recognizing that governmental regulation may unnecessarily restrict the use and enjoyment of private 

property, declares that it is the continuing policy of the state of Montana, in cooperation with the federal 

government, afl4 local governments, and other concerned public and private organizations, to use all 

practicable means and measures, including financial and technical assistance, in a manner calculated to 

foster and promote the general welfare, to create and maintain conditions under which ffiafl humans and 

nature can coexist in productive harmony, to recognize the right to use and enjoy private property free of 

undue government regulation, and to fulfill the social, economic, and other requirements of present and 

future generations of Montanans. 

(2) In order to carry out the policy set forth in parts 1 through 3, it is the continuing responsibility 

of the state of Montana to use all practicable means consistent with other essential considerations of state 

policy to improve and coordinate state plans, functions, programs, and resources to the eRd so that the 

state may: 

(al fulfill the responsibilities of each generation as trustee of the environment for succeeding 

generations; 

~na Ler,lslattve Counclt 
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(b) asstlfe ensure for all Montanans safe, healthful, productive, and aesthetically and culturally 

2 pleasing surroundings; 

3 (cl attain the widest range of beneficial uses of the environment without degradation, risk to health 

4 or safety, or other undesirable and unintended consequences; 

5 (di protect the right to use and enjoy private property free of undue government regulation; 

6 AA@)_ preserve important historic, cultural, and natural aspects of our unique heritage and maintain, 

7 wherever possible, an environment WHiefi that supports diversity and variety of individual choice: 

8 +et.ill achieve a balance between population and resource use WHiefi that will permit high standards 

9 of living and a wide sharing of life's amenities; and 

10 f-f.H.91 enhance the quality of renewable resources and approach the maximum attainable recycling 

11 of depletable resources. 

12 (3) The legislature recognizes that each person shall tie].!! entitled to a healthful environment, that 

13 each person is entitled to use and enjoy that person's private property free of undue government regulation, 

14 and that each person has a responsibility to contribute to the preservation and enhancement of the 

15 environment." 

16 

1 7 Section 3. Section 75--1-201, MCA, is amended to read: 

18 "75-1-201. General directions-· environmental impact statements. 11 l The legislature authorizes 

19 and directs that, to the fullest extent possible: 

20 (a) the policies, regulations, and laws of the state Sflall must be interpreted and admtnistered in 

21 accordance with the policies set forth in parts 1 through 3; 

22 lb) all agencies of the state, except as provided in subsection 12), shall: 

23 (i) tl-til+i!e use a systematic, interdisciplinary approach WHiefi that will iRsttf€ ensure the integrated 

24 use of the natural and social sciences and the environmental design arts in planning and in decis1onmaking 

25 Wf\+ef\ that may have an impact on fffilfl-'S the environment; 

26 (iii identify and develop methods and procedures Wf\+ef\ that will iflsHffi ensure that presently 

27 unquantified environmental amenities and values may be given appropriate consideration in decisionmaking 

28 along with economic and technical considerations; 

29 (iii) identify and develop methods and procedures that will ensure that state government actions 

30 that may impact the human environment are evaluated for regulatory restrictions on private property, AS 

~na Legislative council 
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PROVIDED IN SUBSECTION (1 l(B)(IV)(D); 

ftt+J-j_i_y_J_ include in every recommendation or report on proposals for projects, programs, legislation, 

and other major actions of state government significantly affecting the quality of the human environment, 

a detailed statement on: 

(A) the environmental impact of the proposed action; 

(B) any adverse environmental effects Wffi€fl that cannot be avoided should the proposal be 

implemented; 

IC) alternatives to the proposed action; 

(D) any regulatory impacts on private property rights, including+ 

tft whether alternatives that reduce, minimize, or eliminate the regulation of private property rights 

have been implementeel; anel ANALYZED. THE ANALYSIS IN THIS SUBSECTION ( 1 )(B)(IV)(D) NEED NOT 

BE PREPARED IF THE PROPOSED ACTION DOES NOT INVOLVE THE REGULATION OF PRIVATE 

PROPERTY. 

(Ill whether state EJevernment may se liasle fer eempensatien te a pri 1,ate property ewner fer 

reEJulatery tal(iAEJS of pri 1,ate prepert>; as reauiroel by the sth and 14th amenelments te the U.S. eenstitution 

er Article II, seetien 29, ef the Mentana e0nstitutien; 

tmill the relationship between local short-term uses of ffiafH7 the environment and the 

maintenance and enhancement of long-term productivity; and 

+giE.l any irreversible and irretrievable commitments of resources ~ that would be involved 

in the proposed action should it be implemented; 

fw+M study, develop, and describe appropriate alternatives to recommend courses of action in any 

proposal Wf\i£R that involves unresolved conflicts concerning alternative uses of available resources; 

MiY.il. recognize the national and long-range character of environmental problems and, wl=!effi when 

consistent with the policies of the state, lend appropriate support to initiatives, resolutions, and programs 

designed to maximize national cooperation in anticipating and preventing a decline in the quality of 

manl1inel's the world environment; 

+...-it1Y.ill make available to counties, municipalities, institutions, and individuals advice and 

information useful in restoring, maintaining, and enhancing the quality of the environment; 

+...i-it1Y.ilil initiate and ~ use ecological information in the planning and development of 

resource-oriented projects; and 

~na Legislative council 
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tll-iii+lli$.l. assist the environmental quality council established by 5-16-101; and 

(c) prior to making any detailed statement as provided in subsection (1 )(b)ftitt@.L the responsible 

state official shall consult with and obtain the comments of any state agency Wfli6fl that has jurisdiction 

by law or special expertise with respect to any environmental impact involved. The responsible state official 

shall also consult with and obtain comments from any state agency with respect to any regulation of private 

property involved. Copies of 5ti€f\ the statement and the comments and views of the appropriate state, 

federal, and local agencies wJ:\i€.R that are authorized to develop and enforce environmental standards 5-flall 

must be made available to the governor, the environmental quality council, and the public and 5-flall must 

accompany the proposal through the existing agency review processes. 

(2) The department of public service regulation, in the exercise of its regulatory authority over rates 

and charges of railroads, motor carriers, and public utilities, Is exempt from the provisions of parts 1 

through 3. 

{3) {al Until Hie board of oil and gas eonservation adopts a programmatie environmental statement, 

but no later than Deeember 31, 1 QBQ, the issuanee of a permit to drill a well for oil or gas is not a major 

aetion of state go·,•ernment as that term is 1:1ses in sul::>seetion { 1) (b) (iii). 

{b) The board of oil and gas eonservation shall adopt a programmatie statement by Deoember 31, 

1 Q8Q, that must inelude but not be limited to: 

(ii sueh environmental irnpaets as ma~· be fauns to l::>e assoeiates with the srilling tor ans 

produstion of oil and gas in the major produeing basins and eoosystems in Montana; 

{ii) sush FAethods of aeeomplishing srilling and produotion of oil and gas as may be found to be 

neeessary to a·,.ois 13ermanent iFApairment of the em•ironment or to mitigate long term irnpaets so that the 

em1ironment and renewable resourees of the eeosystem may be returned to either eonsitions similar to 

those enisting before drilling or proEluetion oeeurs or eonsitions that refleet a natural progression of 

en11ironmental ehange; 

(iii) the prooess that will be emplo·red b·r the board of oil and gas oonsor•;ation to e11aluate sueh 

en11ironmental impacts of indi·,idual drilling proposals as may be found to e>cist; 

fi11I an appropriate method for ineoq:wrating such environfflental rm1iew as ma~· be found to be 

neoessary into the board's rules and drill perfflitting process and for aoooA'!plishing the review in an 

ei1pedient manner; 

Iv) the mm1imuffl tIffle porioss that will be FOEfcJires to complete the erill permitting process, 

~na Ler,/slatlve council 
"5" SB 231 



54th Legislature S80231.02 

2 

3 

4 
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7 

8 

9 

10 

1 1 

12 

13 

14 

15 

16 

17 

including any en¥ironmental re•~iew; and 

(¥1) a reeord of information and analysis for the soars of oil and gas eonsor¥ation to rely upon in 

responding to fluelic and pri•,ate eonserns aeout drilling and flFOduetion. 

(cl The govornor shall direst and have management responsieility for the f3ref3 □ ration of the 

programmatie statement, inoluding rosponsieility on eehalf of the eoard of oil and gas eonser¥ation for the 

Eliseursement and exf3enditure of tunas neoessary to eomplete the statement. The faoilities and personnel 

of appropriate state ageneios must ee uses to the extent the go¥ernor deems neeessary to eomplete the 

statement. The governor shall forward the oompleted draft pro§rammatie statement to the eoard of oil and 

§ □ S eonser\'ation for lclaarin§ pursuant to tlcle pro¥isions of tlcle Montana /\dministrati>,e Procedure Act, Title 

2, ehapter 4. i;:ollowing eompletion of a final pro§r □mmatie statement, the §o•,ernor shall forward the 

statement to tho eoard for adoption and use in the issuanoo of permits to drill for oil ans gas. 

(di Until the programmatic environmental statement is aaopted, the eoard of oil and gas 

oonservation shall prepare a written pro§ress report atwr eaelcl re§ular Flleeting of tlcle eoard and after any 

speeial soars meeting that addresses the adaption or impleF!lentation of tlcle programmatie environmental 

statement. A copy of each report must ee sont to tho en¥ironmental qualit'( esuncil." 

18 NEW SECTION. Section 4. Private property protection -- ongoing programs of state government. 

19 Nothing in [sections 1 through 3] expands or diminishes private property protection afforded in the U.S. 

20 or Montana constitutions. Nothing in [sections 1 through 3] may be construed to preclude ongoing 

21 programs of state government pending the completion of any statements that may be required by [sections 

22 

23 

1 through 3]. 

~na Ler,lslattve council 

-END-
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SENATE BILL NO. 231 

2 INTRODUCED BY MESAROS, KNOX, GRINDE, ROSE, BECK, MARSHALL, GREEN, FELAND, SLITER, 

3 FUCHS, STOVALL, DEVANEY, WISEMAN, HARGROVE, REHBEIN, MOHL, BAER, HOLLAND, 

4 MARTINEZ, TOEWS, BOHARSKI, KASTEN, MERCER, MASOLO, HAYNE, MILLS, L. SMITH, AHNER, 

5 HERRON, MILLER, M. HANSON, HERTEL, EMERSON, CRISMORE, BENEDICT, DEVLIN, SWYSGOOD, 

6 HARP, KEATING, GROSFIELD, BARNETT, TAYLOR, BERGMAN, SOMERVILLE, DEBRUYCKER, MCKEE, 

7 WELLS, DENNY, BRAINARD, FORBES, OHS, CLARK, ANDERSON, TASH, KITZENBERG, CURTISS, 

8 T. NELSON, WAGNER, STORY, ELLIS, BROWN, JABS, COLE, TVEIT, HOLDEN, HARDING, JENKINS, 

9 AKLESTAD, ESTRADA, S. SMITH, MURDOCK 

10 

11 A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE PURPOSE AND POLICY OF THE MONT ANA 

12 ENVIRONMENTAL POLICY ACT TO INCLUDE PRIVATE PROPERTY RIGHT CONSIDERATIONS AND 

13 IMPACTS OF STATE GOVERNMENT ACTIONS; AND AMENDING SECTIONS 75-1-102, 75-1-103, AND 

14 75-1-201, MCA." 

THERE ARE NO CHANGES IN THIS BILL AND IT WILL 
NOT BE REPRINTED. PLEASE REFER TO SECOND 
READING COPY (YELLOW) FOR COMPLETE TEXT. 
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SENATE BILL NO. 231 

2 INTRODUCED BY MESAROS, KNOX, GRINDE, ROSE, BECK, MARSHALL, GREEN, FELAND, SLITER, 

3 FUCHS, STOVALL, DEVANEY, WISEMAN, HARGROVE, REHBEIN. MOHL, BAER, HOLLAND, 

4 MARTINEZ, TOEWS, BOHARSKI, KASTEN, MERCER, MASOLO, HAYNE, MILLS, L. SMITH, AHNER, 

5 HERRON, MILLER, M. HANSON, HERTEL, EMERSON, CRISMORE, BENEDICT, DEVLIN, SWYSGOOD, 

6 HARP, KEATING, GROSFIELD, BARNETT, TAYLOR, BERGMAN, SOMERVILLE, DEBRUYCKER, MCKEE, 

7 WELLS, DENNY, BRAINARD, FORBES, OHS, CLARK, ANDERSON, TASH, KITZENBERG, CURTISS, 

8 T. NELSON, WAGNER, STORY, ELLIS, BROWN, JABS, COLE, TVEIT, HOLDEN, HARDING, JENKINS, 

9 AKLESTAD, ESTRADA, S. SMITH, MURDOCK 

10 

11 A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE PURPOSE AND POLICY OF THE MONTANA 

12 ENVIRONMENTAL POLICY ACT TO INCLUDE PRIVATE PROPERTY RIGHT CONSIDERATIONS AND 

13 IMPACTS OF STATE GOVERNMENT ACTIONS; AND AMENDING SECTIONS 75-1-102, 75-1-103, AND 

14 75-1-201, MCA." 

15 

16 STATEMENT OF INTENT 

1 7 It is tRe inteRt af the legislat~re tRat 1his legisla1:ioA ser:,e as a etirootiz,•e to state ageAeios te 

18 iFAJ)len=teAt gever:AffleRt aotiens in a FF1anner iRat re81:Jeos reg1:1laterv restrietions f:)laeed en ~,i,1ato f)F8f::18Fty. 

19 Whenever Montana Environmental Policy Act analysis is required, it is the intent of the legislature that itA>f 

20 actions Be aAal1, 1i!oS te OR&'=lre that 1t1ndue ger,1eFAFROAt ,eg~la1ion ef private 13repon•t Be 01, 1all:latee aRS that 

21 alternati•ree tl=lat elifflinate regulatien af private preper~ Bo iFR13leffl0At:oS wRen praetieable. THAT 

22 REGULATE THE USE OF PRIVATE PROPERTY ARE EVALUATED TO ENSURE THAT ALTERNATIVES THAT 

23 REDUCE, MINIMIZE OR ELIMINATE REGULATORY RESTRICTIONS ARE CONSIDERED. IT IS NOT THE 

24 INTENT OF THE LEGISLATURE TO AFFECT IN ANY MANNER OTHER ECONOMIC OR SOCIAL 

25 CONSIDERATIONS OR ANY OTHER ANALYSIS CONDUCTED UNDER THE MONT ANA ENVIRONMENT AL 

26 POLICY ACT. 

27 It is not the intent of the legislature to diminish or affect in any manner a property owner's rights 

28 under nuisance or takings law. Furthermore, it is not the intent of the legislature to affect the law of 

29 eminent domain in any manner. 

30 

~!!;!n• Le11111at/11e Coundl 
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54th Legislature 

BE IT ENACTED !3Y THE LEGISLATURE OF THE STATE OF MONTANA: 

.2 

3 Section 1. Section 75-1-102, MCA, is amended to read: 

SB0231.02 

4 "75-1-102. Purpose. The purpose of parts 1 through 3 is to declare a state policy~ that will 

5 encourage productive and enjoyable harmony between - humans and J:lis their environment, to protect 

6 the right to use and enjoy private property free of undue government regulation, to promote efforts wRiefl 

7 that will prevent or eliminate damage to the environment and biosphere and stimulate the health and 

8 welfare of - humans, to enrich the understanding of the ecological systems and natural resources 

9 important to the state, and to establish an environmental quality council." 

10 

11 Section 2. Section 75-1-103, MCA, is amended to read: 

12 "75-1-103. Policy. (1) The legislature, recognizing the profound impact of fAafHr human activity 

13 on the interrelations of all components of the natural environment, particularly the profound influences of 

14 population growth, high-density urbanization, industrial expansion, resource exploitation, and new and 

15 expanding technological advances, aM recognizing ~ the critical importance of restoring and 

16 maintaining environmental quality to the overall welfare and human development. ef FAaA and further 

1 7 recognizing that governmental regulation may unnecessarily restrict the use and enjoyment of private 

18 property, declares that it is the continuing policy of the state of Montana, in cooperation with the federal 

19 government. aM local governments, and other concerned public and private organizations, to use all 

20 practicable means and measures, including financial and technical assistance, in a manner calculated to 

21 foster and promote the general welfare, to create and maintain conditions under which - humans and 

22 nature can coexist in productive harmony, to recognize the right to use and enjoy private property free of 

23 undue government regulation, and !Q fulfill the social, economic, and other requirements of present and 

24 future generations of Montanans. 

25 (21 In order to carry out the policy set forth in parts 1 through 3, it is the continuing responsibility 

26 of the state of Montana to use all practicable means consistent with other essential considerations of state 

27 policy to improve and coordinate state plans, functions, programs, and resources te !he eAe so that the 

28 state may: 

29 (a) fulfill the responsibilities of each generation as trustee of the environment for succeeding 

30 generations; 
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3 
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7 
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9 

10 

11 

12 

13 

14 

15 

16 

lbl a½+#€ ensure for all Montanans safe, healthful, proauctive, and aesthetically and culturally 

pleasing surrou rdl ~gs; 

I cl atta:n the widest range of beneficial uses of the environment \':1th out degradstion, risk to health 

v safety, or otrer undesirable and unintended consequences; 

id) prote'.::t the right to use and enjoy private property free of undue qov,,rnment regulation; 

+4}.tfil preserve important historic, cultural, and natural aspects of our unique heritage and maintain, 

wherever possible, an E:nvironment ~ that supports diversity and variety of individual choice: 

Mill achieve a balance between population and resource use~ that will permit high standards 

of living and a wide sharing of life's amenities; and 

J-lt.(gl enhance the quality of renewable resources and approach the maximL1m attainable recycling 

of depletable resources. 

131 The legislature recognizes t'li:lt e<C,ch person si:1a:I ee ~. entitled to a healtt:ful environment,_that 

each person is entitled to use and enjoy that per§on's private property free of undu!UJ.overnment regulat,on, 

and that each person has a responsibility to contribute to the preservation and enhancement of the 

environment." 

17 Section 3. Section 75-1-201, MCA, is amended to read: 

18 "75-1-201. General directions -- environmental impact statements. 11) The legislature authorizes 

19 and directs that, to the fullest extent possible: 

20 la) the policies, regulations, and laws of the state ~ !ill!fil be interpreted and administered in 

21 accordance with the policies set forth in parts 1 through 3; 

22 (b) all agencies of the state, except as provided in subsection (2), shall: 

23 Ii) ~ 1d.fil!. a systematic, interdisciplinary approach wl=MeA that will iAstHe ~ the integrated 

24 use of the natural and social sciences and the environmental design arts in planning and in decisionmaking 

25 Wf\ieR that may have an impact on fRafH, the environment; 

26 (iii identify and develop methods and procedures WRieR that will ~ ensure that presently 

27 unquantified environmental amenities and values may be given appropriate consideration in decisionmaking 

28 along with economic and technical considerations; 

29 (iiil identify and develop methods and procedures that will ensure that state government actions 

30 that may impact the human environment are evaluated for regulatory restrictions on private property, AS 

~na 1er,1s1atlve t:ounell 
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PROVIDED IN SUBSECTION I 1 )(B)(IV)(D); 

2 fiii+lli'.l include in every recommendation or report on proposals for projects, programs, legislation, 

3 and other maJor actions of state government significantly affecting the quality of the human environment. 

4 a detailed statement on: 

5 (Al the environmental impact of the proposed action; 

6 (8) any adverse environmental effects WAieR that cannot be avoided should the proposal be 

7 implemented; 

8 (Cl alternatives to the proposed action; 

9 (D) any regulatory impacts on private property rights, including+ 

1 O flt whether alternatives that reduce, minimize. or eliminate the regulation of private property rights 

11 have been iR'laleR'leR~es; aRs ANALYZED. THE ANALYSIS IN THIS SUBSECTION (1 )(B)(IV)(Dl NEED NOT 

12 BE PREPARED· IF THE PROPOSED ACTION DOES NOT INVOLVE THE REGULATION OF PRIVATE 

13 PROPERTY. 

14 {II} ,,.~etl=ler state governFRent FRay Bo liable tar ooR=lpensation to a erivate eroeeny e•,¥AOr fer 

15 rogulater1,i takiRgs of 9,i.,.a1e 9ro9ort1t as ree~ireet By tRe &tl=I and 14tl=I aFAendFAonts ta tl=le U.S. s0Astit1:1tion 

16 or Artiolo II. sootieA 29, of tRe MentaAa eonotitutien; 

1 7 ~ill the relationship between local short-term uses of fftfffH; the environment and the 

18 maintenance and enhancement of long-term productivity; and 

19 fEl.!£1 any irreversible and irretrievable commitments of resources WAieR that would be involved 

20 in the proposed action should it be implemented: 

21 #Y+W study, develop, and describe appropriate alternatives to recommend courses of action in any 

22 proposal WAieR that involves unresolved conflicts concerning alternative uses of available resources; 

23 Milill recognize the national and long-range character of environmental problems and, wi:lefe when 

24 consistent with the policies of the state, lend appropriate support to initiatives, resolutions, and programs 

25 designed to maximize national cooperation in anticipating and preventing a decline in the quality of 

26 R'laRkiRe'a the world environment; 

27 +Y#b!ill, make available to counties, municipalities, institutions, and individuals advice and 

28 information useful in restoring, maintaining, and enhancing the quality of the environment; 

29 ~(viii) initiate and ~ !Jg ecological information in the planning and development of 

30 resource-oriented projects; and 
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f¥tt+t~ ass1s, the environmental quality council established by 5-16-101; and 

2 le) pr,or to making any detailed statement as provided 1n subsection 11 )(b!4+H+,Uyj_, the responsible 

3 state official shall consult with and obtain the comments of any state agency ~ thaj has ju,1srJiction 

4 by law or special expertise with respect to any environmental impact involved. The responsible state official 

::i snail also consult with and obtain comments from ;my ctate agency with respect to anv regulation of private 

6 property involved. Copies of~ the statement and the comments and views of tr1e appropriate state, 

7 federal, and local agencies w-Aie/:1 tnat are authorized to develop and enforce environmental s!andards si.a# 

8 must be made available to the governor, the environmental quality council, and the public and s-l.alt must 

9 accompany the proposal through the existing agency review processes. 

10 121 The department of public service regulation, in the exercise of its regulatory author:ty over rates 

1 i and charges of ra1iroads, motor carriers, and public utilities, is exempt from the pro·,isions oi' oarts 1 

1 2 through 3. 

13 Id) (a) UAtil ti=le beard ef eil anel ga& seAservatioR aee13ts a 13regFaA1n1at+a-e1WiremReAta statomenL 

14 but no later tRaR DeooFRber d1, 1980, ti=le iss1JaAeo of a peHAit te elrill a well fer oil eir §as is net a A1a1sr 

15 aetion et state §evornmeAt as ti=lat torR1 is 1Jsod in s1Jeseetien I 1 HeHiii). 

16 !bl The lrnara et eil aRd §as eon5orvatien sl:iall aelept a pre@raFRFl'latie swteFAeAt av EJeoefl'lser a 1, 

17 Hl89, tl:iat Fl'lust inel1:1de e1:1t net ea lifl'lited to: 

18 m s1Jel:i environFRental iFl'lpaets as FRay eo fe1:1nd to ea asoeeiated witl:i t19e drillin§ fer ana 

19 J3reel1:1et1on of eil and !jOS in tl=le R1ajer 13rnd1:1oing Basins anel eaesysteR1a in Mantano; 

20 (ii) s1:1el:i R1etl=ledo et aeeoR113lisl:iing drilling and J3red1:1etien of ail and §BS as R1a•r 00 feund ta so 

21 neeessary te avoiel J3ormanont impairRlent of tM en•1irenR1ent or to mitigate Ieng tom; iFR19aets se that t-Re 

22 on, ironmoAt and reno,,.,,alllo roso1:1rooo of t"1o eoos~•stom may eo row med le eitl:ier eenelitiens similar te 

23 tl:iese e*1sting llofere erilling er proel1:1etien oee1Jrs er eenclitiens tl:iat rofleet a natmal 19re§ressien ef 

24 environA'IBAtal el:iango; 

25 !iii) tl:ie preeess tl=lat will ea oFRployeel by tRo eearcl et eil encl §as oensorvatien to-evaluate s1c1sl:i 

26 on, irenmental iR1paets et ineliYiaual erilling 19repesalo ao Ria~• ea fo1:1nd to Ol!iist; 

27 Ii•.-) an apprepriate FRetl:iee for ineerperating s1:1el:i en•~iFenR1ental Fe•,iew as FRa'{ be fe1:1ne te BB 

28 Aeeessary iAle the BearS's rules anel Brill JIOFFRifting J!:IFeeess and for aeooFAplishing the ro1ri;iew in an 

29 8MJ3edieAt FAOAA8F; 

30 M tl=le FRa11iFR1;FR t1R1e 19erieEls ti=lat will BB FBQl:lired ta seRlplMe the elrill permittiAg 19reeoss, 

~nil Le11ls/11tl11• Coundl 
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ineluain§ an•, en, ronfl'lontal rnYiew; ana 

2 l•~il a reoera of 1nferFAation ana analvsis fer tl=lo BBBFS ef ail ana §OS oanseFYatien ta FBIV u13en in 

3 res13enain!! to 13uBlie ana 13riYate aeneorns aBeut arillin§ ana 13raauotien. 

4 le! The §OYOrner sl=lall aireet ans RaYe FAaAB§BFABnt FBSJ30nSiBility fer tl=le 13re13aratien ef tl=le 

5 13re§FaFAFAatie stateFAent, ineluain!! res13ensiBilitv en Bel=lalf ef tl=le Beara of ail ana !Jas oanserYatien for the 

6 aiseurseFAont ana eK13enaiture of funas neeassary to aeFA13IMo tl=la stataFAent. Tho faeilities ana 13ersennel 

7 of a1313ra13riate state a§eneies FAust BB t1soa to tl=le eKtent tl=le !!SYerner aooFAs noeossar~· to eeFA13lete tl=le 

8 stateFAent. Tl=le §OYerner sl=lall ferwara tl=le eeFA13letea araft 13re§FBFAFAatio stateFAent ta tl=lo eeara of ail ans 

9 !!BB eenserYatien fer l=learin§ 13c1rsuant ta tl=le 13Fo1,isiens of tl=le Montana AaFAinistFoti\•O PreoeauFe Aet, Title 

1 O 2, el=la13ter 4. J;ollo 1A1in9 oen:i13letien of a final 13re§ran:in:iatie staten:ient, tl=le geYeFneF shall foFwora tl=le 

11 s1:atemeAt te tRo Beare fer adeJ;JtieR ane 1:1se in the ieet:1enoe ef per:R=tit:s to drill fer oil and gas. 

12 la! blntil tl=le 13regraFAFAotie enYirenn:iental sfaten:ient ie 0Ele13teEI, tl=le eeorEI of ail anEI gas 

13 eenseFYatien sl=lall 13re13are a written 13Fegress re13ert a~er eeeh FS!Jl:llar n:ieetiA!! of tl=le eeara anEI a~er any 

14 s13eeial l!earEI n:ieeting that aaEIFesses tl=le aEle13tien er im13len:ientatien ef the 13FegraFAFAatie en¥irenn:iental 

15 statement. /1. ee13y of eaeh re13ert n:it1st BO sent to tho en¥ironn:iental E1t1alit·1 ee1:1neil." 

16 

17 

18 NEW SECTION. Section 4. Private property protection •· ongoing programs of state government. 

19 Nothing in [sections 1 through 3) expands or diminishes private property protection afforded in the U.S. 

20 or Montana constitutions. Nothing in [sections 1 through 3) may be construed to preclude ongoing 

21 programs of state government pending the completion of any statements that may be required by [sections 

22 1 through 3). 

23 -END-

~na L9r,lslatlv. Council 
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