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BILL F%N CF¥ ENTITLED: "AN ACT DEFINING THE'RELATIONSHIPS AVAILABLE BET EAL
-~ ESTATE 51/ RS OR SALESPERSONS AND BUYERS OR SELLERS IN REAL ESTATE TRANSACTIONS;
ESTABLISHING THE OBLIGATIONS OWED BY REAL ESTATE BROKERS OR SALESPERSONS TO BUYERS
OR SELLERS IN REAL ESTATE TRANSACTIONS; REQUIRING REAL ESTATE BROKERS AND

SALESPERSONS TO PROVIDE BUYERS AND SELLERS WITH AGENCY DISCLOSURE STATEMENTS
REGARDING AGENCY RELATIONSHIPS BETWEEN REAL ESTATE BROKERS OR SALESPERSONS AND

C W o N O,

BUYERS OR SELLERS IN A REAL ESTATE TRANSACTION; AND AMENDING SECTIONS 37-51-102 AND
11 37-61-321, MCA."

13  BE T ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

14
15 Section 1. Section 37-51-102, MCA, is amended to read:
16 "37-561-102. Definitions. Unless the context requires otherwise, in this chapter, the following

17 definitions apply:
18 {1} "Account" means the real estate recovery account established in 37-51-501.

19 {2) (a} "Adverse material fact" means a fact that should be recoanized by a broker or salesperson

20 as being of enough significance as to affect a person’s decision to enter into a contract to buy or sell real

21 property and may be a fact that:

22 {i} materially affects the value, affects structural integrity, or presents a documented health risk

23 to occupants of the property; or

24 (i) materially affects the buyer's ability or intent to perform the buyer’'s obligations under a
25 proposed or existing contract.
26 (b) The term does not include the fact that an occupant of the property has or has had AIDS or

27 another communicable disease or that the property was the site of a suicide or felony.

28 23] "Board" means the board of realty regulation provided for in 2-15-1867.
29 #31+(4) "Broker" includes an individual who:
30 {a} for another or for valuable consideration or who with the intent or expectation of receiving
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valuable consideration negotiates or attempts to negotiate the listing, sale, purchase, rental, exchange, or
lease of real estate or of the improvements on real estate or collects rents or attempts to collect rents;

{b) is employed by or on behalf of the owner or lessor of real estate to conduct the sale, {easing,
subleasing, or other disposition of real estate for consideration;

{c) engages in the business of charging an advance fee or contracting for collection of a fee in
connection with a contract by which the individual undertakes primarity to promote the sale, lease, or other
disposition of real estate in this state through its listing in a publication issued primarily tfor this purpose or
for referral of information cancerning real estate to brokers;

{d) makes the advertising, sale, lease, or other real estate information available by public display
to potential buyers and who aids, attempts, or offers to aid, for a fee, any person in locating or obtaining
any real estate for purchase or lease;

(e} aids or attempts or offers to aid, for a fee, any person in locating or obtaining any real estate
for purchase or lease;

(f) receives a fee, commission, or other compensation for referring to a licensed broker or salesman
salesperson the name of a prospective buyer or selier of real property; or

{g) advertises or represents to the public that the individual is engaged in any of the activities
referred to in subsections (3Hat (4)(a) through 3HH (4)(f).

+4456] "Broker associate” means a broker who associates, as_an employee or independent

contractor, with a broker owner and does not own an interest in a real estate firm.
546} "Broker owner” means a broker who owns or has a financial interest in a real estate firm.

(7) "Buyer" means a person who is_interested in acguiring an ownership interest in real property

or who has entered into _an agreement to acquire an_interest in real property. The term includes tenants

or potential tenants with respect to leases or rental agreements of real property.

(8) "Buvyer agent” means a broker or salesperson who, pursuant to a written buyer broker

agreement, is acting as the agent of the buyer in a real estate transaction and includes a buyer subagent

and an in-house buver agent designate.

(9) "Buyer broker agreement" means a written agreement in which a prospective buyer employs

a broker to locate real estate of the type and with terms and conditions as designated in the written

agreement.

{10} "Buver subagent” means a broker or salesperson who, pursyant to an offer of a subagency,
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acts as the agent of a buyer.

+84(11) "Department” means the department of commerce provided for in Title 2, chapter 15, part

18.

(12) "Dual agent” means a broker or salesperson who, pursuant to a written listing aqreement or

buyer broker agreement or as a buyer or seller subagent, acts as the agent of both the buver and seller with

written authorization as provided in [section 4]. An in-house buver or seller agent designate may not be

considered a dual agent,

{13} "Franchise agreement” means a contract or agreement by which:

(a) a franchisee is granted the right to engage in business under a marketing plan prescribed in
substantial part by the franchisor;

(b} the operation of the franchisee’s business is substantially associated with the franchisor's
trademark, trade name, logotype, or other commercial symbol or advertising designating the franchisor; and

(c) the franchisee is required to pay, directly or indirectly, a fee for the right to operate under the
agreement.

(14) "In-house buyer agent designate"” means a broker associate or salespersan employed by or

associated as an independent contractor with a broker owner and designated by the broker owner as the

exclusive agent for a buver for a designated transaction and who may not be considered to be acting for

other than the buyer with respect to the designated transaction.

(15} "In-hpuse seller agent designate” means a broker associate or salesperson employed by or

associated as an independent contractor with a broker owner and designated by the broker owner as the

exclusive agent for a seller for a designated transaction and who may not be considered to be acting for

other than the seller with respect to the designated transaction.

(16} "Listing agreement” means a written agreement between a seller and broker for the sale of

real estate, with the terms and_conditions_set out in the_agreement.

{17} "Negotiations” means:

{a) efforts to act as an intermediary between parties to_a real estate transaction;

{b) facilitating and participating in contract discussions;

{c) completing forms for offers, counteroffers, addendums, and other writings; and

(d} presenting offers and counteroffers.

8418} "Person” includes individuals, partnerships, associations, and corporations, foreign and
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domestic, except that when referring to a person licensed under this chapter, it means an individual.

+31{19) "Property manager” includes a person who for a salary, commission, or compensation of
any kind engages in the business of leasing, renting, subleasing, or other transfer of passession of real
estate belonging to others without transfer of the title to the property, pursuant to 37-51-601 and
37-51-802.

£806420) "Real estate” includes leaseholds as well as any other interest or estate in land, whether
corporeal, incorporeal, freehold, or nonfreehold and whether the real estate is situated in this state or
elsewhere.

{21) "Real estate transaction”" means the sale, exchange, or lease or grant of an option for the sale,

exchange, or lease of an interest in real estate and includes all communication, interposition, advisement,

negotiation, and contract development and closing.

HH{22) “Salesman” "Salesperson” includes an individual who for a salary, commission, or
compensation of any kind is associated, either directly, indirectly, regularly, or occasionally, with a real
estate broker to sell, purchase, or negotiate for the sale, purchase, exchange, or renting of real estate.

(23) "Seller” means a person who has entered into a listing agreement to sell real estate and

includes landlords who have an interest in or are a party 1o a lease or rental agreement.

(24) "Seller agent” means a broker or salesperson who, pursuant tu a written listing agreement, acts

as the agent of a seller and includes a seller subagent and an in-house seller agent designate.

(25) "Seller subagent” means a broker or salesperson who, pursuant to an offer of a subagency,

acts as the agent of a seller.

(26)(a) "Statutory broker” means a broker or salesperson who assists one or mare parties to a real

estate transaction without acting as an_agent or representative of any party to the real estate transaction.

{b) A broker or salesperson is presumed to be acting as a statutory broker unless the broker or

salesperson has entered into a listing agreement with a seller or a buyer broker agreement with a buyer or

has disclosed, as required in this chapter, a relationship other than that of a statutory broker."

Section 2. Section 37-51-321, MCA, is amended to read:
"37-51-321. Revocation or suspension of license -- initiation of proceedings -- grounds. (1) The
board may on its own motian and shall on the sworn complaint in writing of a person investigate the

actions of a real estate broker or a real estate salesperson, subject to 37-1-101 and 37-1-121, and may
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revoke or suspend a license issued under this chapter when the broker or salesperson has been found guilty
by a majority of the board of any of the following practices:

(a) intentionally misleading, untruthful, or inaccurate advertising, whether printed or by radig,
display, or other nature, which advertising in any material particular or in any material way misrepresents
any property, terms, values, policies, or services of the business conducted. A braoker who operates under
a franchise agreement engages in misleading, untruthful, or inaccurate advertising if in using the franchise
name, the broker does not incorporate the broker’s own name in the franchise name or logotype or does
not conspicucusly display, on the broker’s letterhead and other printed materials available to the public, a
statement that the broker’s office is independently owned and operated and the trade name, if any, by
which the office is known. The board may not adopt advertising standards more stringent than those set
forth in this subsection.

(b} making any false promises of a character likely to influence, persuade, or induce;

(c} pursuing a continued and flagrant course of misrepresentation or making false promises through
agents or salespersons or any medium of advertising or otherwise;

(d) use of the term "realtor” by a person not authorized to do so or using another trade name or
insignia of membership in a real estate organization of which the licensee is not a member;

{e) failing to account for or to remit money coming into the broker’s or salesperson’s possession
beionging to others;

(f) accepting, giving, or charging an undisclosed commission, rebate, or profit on expenditures
made for a principal;

(g) acting in a dual capacity of broker and undisclosed principal in a transaction, including failing
to disclose in advertisements for real property the person’s dual capacity as broker and principal;

{h) guaranteeing, authorizing, or permitting a person to guarantee future profits whieh that may
result from the resale of real property;

{iy offering real property for sale or lease without the knowledge and consent of the owner or the
owner’s authorized agent or on terms other than those authorized by the owner ar the owner's authorized
agent;

{j} inducing a party to a contract of sale or lease to break the contract for the purpose of
substituting a new contract with another principal;

(k} accepting employment or compensation for appraising real property contingent on the reporting
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of a predetermined value or issuing an appraisal report on real property in which the broker or salesperson

has an undisclosed interest;

(I} negotiating a sale, exchange, or lease of real property directly with ar-ewnereriessee a seller
or buyer if the broker or salesperson knows that the ewper seller or buver has a written, outstanding

conteaet |isting agreement or buyer broker agreement in connection with the property granting an exclusive

agency to another broker;

{m} soliciting, selling, or offering for sale real property by conducting lotteries for the purpose of
influencing a purchaser or prospective purchaser of real property;

{n) representing or attempting to represent a real estate broker other than the employer without
the express knowledge or consent of the employer;

(o) failing voluntarily to furnish a copy of a written instrument to a party executing it at the time
of its execution;

{p} paying a commission in connection with a real estate sale or transaction to a person who is not
licensed as a real estate broker or real estate salesperson under this chapter;

(q} intentionally violating a rule adopted by the board in the interests of the public and in conformity
with this chapter;

(r) failing, if a salesperson, to place, as soon after receipt as is practicably possible, in the custody
of the salesperson’s registered broker, deposit money or other money entrusted to the salesperson in that
capacity by a person;

{s} demanstrating unworthiness or incompetency to act as a broker or salesperson; or

(t} conviction of a felony.

(2) (a) Itis untawful for a broker or salesperson to openly advertise property belonging to others,
whether by means of printed material, radio, television, or display or by other means, unless the broker or
salesperson has a signed listing agreement from the gwner of the property. The listing agreement must be
valid as of the date of advertisernent.

{b) The provisions of subsection (2){a) do not prevent a broker or salesperson from including
information on properties listed by other brokers or salespersons who will cooperate with the selling broker
or salesperson in materials dispensed to prospective customers.

{c) The license of a broker or salesperson who violates this subsection (2) may be suspended or

revoked as provided in subsection {1}."
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NEW SECTION. Section 3. Duties, duration, and termination of relationship between broker or

salesperson and buyer or seller. (1) The provisions of this chapter and the duties described in this section
govern the relationships between brokers or salespersons and buyers or sellers and are intended to replace
the common law as applied to these relationships, The duties of a broker or salesperson vary depending
upon the relationship with a party to a real estate transaction and are as provided in this section.

{2} A seller’'s agent is obligated to the seller to:

{a} act solely in the best interests of the seller;

(b} obey promptly and efficiently all lawful instructions of the seiler;

{c) disclose all relevant information that concerns the real estate transaction and that is known to
the seller’'s agent and not known or discoverable by the seller, unless the information is subject to
confidentiality arising frem a priar or existing agency relationship on the part of the seller’s agent;

{d) safeguard the seller’'s confidences;

(e) exercise reasonable care, skill, and diligence in pursuing the seller’s objectives and in complying
with the terms established in the listing agreement;

{f)y fully account to the seller for any funds or property of the seller that comes into the seller’s
agent’s possession; and

{g} comply with all applicable federal and state laws, rules, and regulations.

{3) A seller’s agent is obligated to the buyer to:

{a} disclose to a buyer or the buyer’s agent any adverse material facts that concern the property
and that are known to the seller's agent, except that the seller’s agent is not required to inspect the
property or verify any statements made by the seller;

(b} act in good faith with a buyer and a buyer’s agent; and

{c) comply with all applicable federal and state laws, ruies, and regulations.

(4) A buyer's agent is obligated to the buyer to:

{al act solely in the best interests of the buyer;

(b} obey promptly and efficiently all lawful instructions of the buyer;

{(c) disclose all relevant information that concerns the real estate transaction and that is known to
the buyer’'s agent and not known or discoverable by the buyer, unless the information is subject to
confidentiality arising from a prior or existing agency relationship on the part of the buyer’s agent;

(d) safeguard the buyer’s confidences;
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(e) exercise reasonable care, skill, and diligence in pursuing the buyer’s objectives and in complying
with the terms established in the buyer broker agreement;

{f} fully account to the buyer for any funds or property of the buyer that comes into the buyer’s
agent’s possession; and

{g) comply with all applicable federal and state laws, rules and regulations.

(5) A buyer's agent is obligated to the seller to:

(a) disclose any adverse material facts that are known to the buyer’s agent and that concern the
ability of the buyer to perform on any purchase offer;

{b) act in good faith with a seller and a seller’'s agent; and

{c} comply with all applicable federal and state laws, rules, and regulations.

(6) A statutory broker is not the agent of the buyer or seller but nevertheless is obligated to them
to:

{a) disclose to:

(i) a buyer or a buyer's agent any adverse materiai facts that concern the property and that are
known 1o the statutory broker, except that the statutory broker is not required to inspect the property or
verify any statements made by the seller;

(ii) a seller or a seller's agent any adverse material facts that are known to the statutory broker and
that concern the ability of the buyer to perform on any purchase cffer;

{b) exercise reasgnable care, skill, and diligence putting together a real estate transaction; and

(c) comply with all applicable federal and state laws, rules, and regulations.

{7} A dual agent is obligated to a seller in the same manner as a seller’s agent and is obligated to
a bn.iyer in the same manner as a buyer’'s agent under this section, except as follows:

{a) a dual agent has a duty to disclose to a buyer or seller any adverse material facts that are
known to the dual agent, regardless of any confidentiality considerations; and

(b} a dual agent may not disclose the following information without the written consent of the
person to whom the information is confidential:

(i} the fact that the buyer is willing to pay more than the offered purchase price;

{ii) the fact that the seller is willing to accept less than the purchase price that the seller is asking
for’the property;

(iii) factors mativating either party to buy or sell; and
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{iv) any information that a party indicates in writing to the dual agent is to be kept confidential.

(8}{a) The agency relationship of a buyer agent, seller agent, or dual agent continues until the
earliest af the following dates:

{iy completion of performance by the agent;

{ii} the expiration date agreed to in the listing agreement or buyer broker agreement; or

(iii} the occurrence of any authorized termination of the listing agreement or buyer broker
agreement.

{b) A statutory broker’s relationship continues until the completion, termination, or abandonment
of the real estate transaction giving rise 10 the relationship.

{9} Upon termination of an agency felationship, a broker or salesperson does not have any further
duties to the principal, except as follows:

{a} to account for all money and property of the principal;

{b} to keep confidential all information received during the course of the agency relationship that
was made confidential at the principal’s direction, except for:

{i) subseguent conduct by the principal that authorizes disclosure;

(i) disclosure required by law or to prevent the commission of a crime;

(iii) the information being disclosed by someone other than the broker or salesperson; and

{iv) the disclosure of the infarmation being reasonably necessary to defend the conduct of the

broker or salesperson, inciuding employees, independent contractors, and subagents.

NEW SECTION. Section 4. Relationship disclosure requirements. (1) A broker or salesperson shall
disclose the existence and nature of relevant agency or other reiationships to the parties to a real estate
transaction as provided in this section.

{2} A seller agent shall make the required relationship disclosures:

(a) to the seller at the time the listing agreement is executed or, if the seller agent is acting as a
seller subagent, at the time negotiations commence; and

{h) to the buyer or buyer agent at the time negotiations commence.

(3) A buyer agent shall make the required relationship disclosures:

(a} to the buyer at the time the buyer broker agreement is executed or, if the buyer agent is acting

as a buyer subagent, at the time negotiations commence; and
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(b} to the selier or seller agent at the time negotiations commence.

(4) A statutory broker shail make the required relationship disclosure to the buyer and seller at the
time negotiations commence.

{5) A buyer agent or seller agent who subsequently becomes a dual agent shall disclese the
relationship te the buyer and seller and receive their consent prior to the time or at the time that the dual
agency arises,

{6) A disclosure required by this section must be signed and dated by the party to whom the
disclosure is directed and by the broker ar salesperson. A disclosure must contain substantially the
following information:

{a} Seller agent disclosure to the seller: "{Name of seller agent) will be representing you as your

agent or subagent in the sale of your property located at (address of property). Your seller agent is

obligated to you as enumerated below. If your seller agent is also representing a buyer who becomes
interested in your property, a dual agency may be created. in a dual agency relationship, the seller agent
is obligated to the buyer in the same way as to you. This conflict will prohibit the seller agent from
advocating exclusively on your behalf or the buyer’s behalf and may limit the level of representation you
receive. If the potential for a dual agency arises, the seller agent shall provide you with a dual agent
disclosure. A seller agent cannot act as a dual agent without your consent and that of the buyer. This
consent is given by you and the buyer signing the dual agent disciosure. If you or the buyer declines to
give this consent, your opportunity to sell your property to that buyer may be lost.
Your seller agent is obligated to you as foliows:

(1) to act solely in the best interests of the seller to the exclusion of all other interests, including
those of the seller agent;

(2) to obey promptly and efficiently all lawful instructicns of the seller;

(3) to disclose to the seller all relevant and material information that concerns the real estate
transaction and that is known by the seller agent and not known by the seller, unless the information is
subject to confidentiality arising from a prior or existing agency relationship;

(4) to safeguard the seller's confidences;

{5) to exercise reasonable skill, care, and diligence in pursuing the seller’s objectives as established
in the listing agreement;

(8) to fulty account to the seller for all funds or property of the seller coming into the seller agent’s

- 10 -
@m/una Legislative Council



54th Legisiature LCO741.01

—_

D G bk W N

11

12
13
14
15
18
17
18
19
20
21

22
23
24
25
26
27
28
29
30

possession;

{7} to comply with all applicable federal and state laws, rules, and regulations; and

{8} to carry out the terms of the listing agreement."

{b) Seller agent disclosure to the buyer: “(Name of seller agent} is the agent of the seller with
respect 1o the seller’'s property located at (address of preperty). Although the seller agent is primarily
obligated to the seller, the seller agent is obligated to you as specified below.

A seller agent is obligated to a buyer as follows:

{1} to disclose to a buyer any adverse material facts that concern the property and that are known
to the seller agent;

{2) to deal in good faith with the buyer; and

{3) to comply with all applicable federal and state laws, rules, and regulations.

“Adverse material fact” means a fact that should be recognized by a broker as being of enough
significance as to affect a persen’s decision to enter into a contract to buy or seli real property and may
be a fact that materially affects the value or structural integrity or presents a documented health risk to
occupants of the property. The term may not include the fact that an occupant of the property has or has
had AIDS or another communicable disease or that the property was the site of a suicide or feiony."”

{c} Buyer agent disciosure to the buyer: "[Name of buyer agent) will be representing you as your
agent or subagent in the purchase of rea! property of the nature described in the buyer broker agreement.
Your buyer agent is obligated to you as enumerated below. If your buyer agent is also representing a seller
of property that you become interested in, a dual agency may be created. In a dual agency relationship,
the buyer agent is obligated to the seller in the same way as to you. This conflict will prohibit the buyer
agent from advocating exclusively on your behalf or on the seller’s behalf and may limit the levei of
representation you receive. If the potential for a dual agency arises, the buyer agent shall provide you with
a dual agent disclosure. A buyer agent cannot act as a dual agent without your consent and that of the
seller. This consent is given by you and the seller signing the dual agent disclosure. If you or the seller
declines to give this consent, your opportunity to acquire the seller’s property may be lost.

Your buyer agent is obligated to you as follows: |

{1} to act solely in the best interests of the buyer to the exciusion of all other interests, including
those of the buyer agent;

{2) to obey promptly and efficiently all lawful instructions of the buyer;

11 -
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(3} to disclose to the buyer all relevant and material information that concerns the real estate
transaction and that is known by the buyer agent and not known by the buyer, unless the information is
subject to confidentiality arising from a prior or existing agency relaticnship;

{4) to safeguard the buyer’s confidences;

{B) to exercise reasonable skill, care, and diligence in pursuing the buyer’s objectives as established
in the buyer broker agreement;

{6) to fully account to the buyer for all funds or property of the buyer coming into the buyer
agent’s possession;

{(7) to comply with all applicable federal and state laws, rules, and reguiations; and

(8) to carry out the terms of the buyer broker agreement.”

(d} Buyer agent disclosure to the seller: "{Name of buyer agent) is representing the buyer with
respect to the seller’s property located at {(address of property). Although the buyer agent is primarily
obligated to the buyer, the buyer agent is obligated to you as specified below.

A buyer agent is obligated to a seller as follows:

(i) to disclose to a seller any adverse raterial facts that concern the property and that are known
to the buyer agent;

{it} to deal in good faith with the seller; and

{iii) to comply with all applicable federal and state laws, rules, and regulations.

"Adverse material fact” means a fact that should be recognized by a broker as being of enough
significance as to atfect a person’s decision to enter into a contract to buy or sell real property and may
be a fact that materially affects the buyer’s ability or ime‘nt to perform the buyer's obligations under a
proposed or existing contract.”

(e} Statutory agent disclosure to the buyer and seller: "{Name of statutory broker) will be involved
as a statutory broker with respect to the purchase and sale of real property located at {address). A
statutory broker is not the agent of the buyer or seller but is only assisting the parties in executing a sale
of the property. A statutory broker is obligated to the buyer and seiler as specified below.

A statutory broker is obligated to the parties as follows:

{1} to disclose to a buyer any adverse material fact that concerns the property and that is known
to the statutory broker and not known to the buyer. However, the statutory broker is not required to

conduct an independent inspection of the property or to verify any representation made by the seller.
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{2) to disclose to the seller any adverse material fact that concerns the buyer’s intent or ability to
perform on the purchase offer and that is known to the statutory broker and not known to the seller:

(3) to exercise reasonable skill, care, and diligence in facilitating the purchase and sale of the
property, and

{4) to comply with all applicable federal and state laws, rules, and regulations.

“Adverse material fact” means a fact that should be recognized by a broker as being of enough
significance as to affect a person’s decision to enter into a contract to buy or sell real property. It may be
a fact that materially affects the value or structural integrity or presents a documented health risk to
occupants of the property, but may not include the fact that an occupant of the property has or has had
AIDS or another communicable disease or that the property was the site of a suicide or felony, or it may
be a fact that materially affects the buyer’s ability or intent to perform the buyer's obligations under a
proposed or existing contract.”

(f} Dual agent disclosure to the buyer and seller: "{Name of dual agent} is the agent of the buyer
interested in purchasing the property and of the seller of the property located at (address of property). A
dual agent is obligated to the buyer and seller as follows:

(1} to act soleiy in the best interests of the buyer and seller to the exclusion of all other interests
including the dual agent’s;

{2} to obey promptly and efficiently all lawful instructions of the buyer and seiler;

(3) to disclose to the buyer and seller all relevant and material information that concerns the real
estate transaction and that is known by the dual agent and not known by the buyer or seller, unless the
information is subject to confidentiality arising from a prior or existing agency relationship;

(4) to exercise reasonable skill, care, and diligence in pursuing the buyer’'s and seller's objectives
as established in the listing agreement and buyer broker agreement;

{5) to fully account to the buvyer and seller for all funds or property of the buyer coming into the
dual agent's possession;

(8) to comply with all applicable federal and state laws, rules, and regulations;

{7} to carry out the terms of the buyer broker agreement; and

(8) to safeguard the buyer’s and seller’s confidences, except that the obligation to disclose relevant
and material information concerning the real estate transaction to either the buyer or the seller supersedes

any confidentiality requirement. However, the following may not be disclosed without the written consent

13-
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of the party to whom the information is confidential:

(a) that the buyer is willing to pay more than the buyer has offered¢ for the property;

(b) that the seller is willing to accept less than the asking price for the property;

{c} factors motivating the buyer to buy or the seller to sell; and

{d) any other information that a party specifically indicates in writing to the dual agent is to be kept
confidential and that is not relevant and material information concerning the real estate transaction.

"Adverse material fact” means a fact that should be recognized by a broker as being of enough
significance as to affect a person’s decision to enter into a contract to buy or sell real property. it may be
a fact that materially affects the value or structural integrity or presents a documented health risk to
occupants of the property, but may not include the fact that an occupant of the property has or has had
AIDS or another communicable disease or that the property was the site of a suicide or felony, or it may
be a fact that materially affects the buyer’s ability or intent to perform the buyer’s obligations under a
proposed or existing contract.

Upon signing this disclosure form, the buyer and seller acknowledge that they understand the
obligations owed by & dual agent to them and consent to the dual agent representing them as a dua!
agent.”

{7) A written disclosure that complies with the pravisions of this section must be construed as a
sufficient disclosure of the relationship between a broker or salesperson and a buyer or seller and must be

construed as conclusively establishing the obligations cwed by a broker or salesperson to a buyer or seller

in a real estate transaction.

NEW SECTION. Section 5. Vicarious liability. (1) A party to a real estate transaction is not liable
for a misrepresentation made by the party’s agent or subagent unless:

{a) the party has actual knowledge of the misrepresentation; or

{b} the agent or subagent is repeating a misrepresentation made by the party.

{2) A broker is not liable for a misrepresentation made by the broker's broker associate or subagent
uniess:

(a) the broker has actual knowledge of the misrepresentation;

{b} a broker associate making the misrepresentation is an employee of the broker and not an

independent contractor or subagent; or

- 14 -
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{c) a broker associate or subagent is repeating a misrepresentation made by the broker.
{3) An agent is not liable for a misrepresentation made by the principal unless the agent has

knowledge of the misrepresentation.

NEW SECTION. Section 6. Name change -- directions to code commissioner. In Title 37, chapter

51, or in material enacted by the 54th legislature that is to be codified in Title 37, chapter 51, wherever

the name "salesman” appears, the code commissioner is directed 1o change the name to "salesperson”.

NEW SECTICN. Section 7. Codification instruction. [Sections 3 through 5] are intended to be

codified as an integral part of Title 37, chapter 51, part 3, and the provisions of Title 37, chapter 51, part
3, apply to [sections 3 through 5.
-END-
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APPROVED BY COM ON
BUSINESS & INDUSTRY

SENATE BILL NO. 224
INTRODUCED BY CHRISTIAENS, BOHLINGER, TOEWS, KLAMPE, SPRAGUE, BARNHART, WELDON,
FORRESTER, BARTLETT, SQUIRES, WILSON, HERTEL, KEATING, T. NELSON, GAGE

A BILL FOR AN ACT ENTITLED: "AN ACT DEFINING THE RELATIONSHIPS AVAILABLE BETWEEN REAL
ESTATE BROKERS OR SALESPERSONS AND BUYERS OR SELLERS IN REAL ESTATE TRANSACTIONS:
ESTABLISHING THE OBLIGATIONS OWED BY REAL ESTATE BROKERS QR SALESPERSONS TO BUYERS
OR SELLERS IN REAL ESTATE TRANSACTIONS; REQUIRING REAL ESTATE BROKERS AND
SALESPERSONS TO PROVIDE BUYERS AND SELLERS WITH AGENCY DISCLOSURE STATEMENTS
REGARDING AGENCY RELATIONSHIPS BETWEEN REAL ESTATE BROKERS OR SALESPERSONS AND
BUYERS OR SELLERS IN A REAL ESTATE TRANSACTION; AND AMENDING SECTIONS 37-51-102 AND
37-61-321, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 37-51-102, MCA, is amended to read:

"37-51-102. Definitions. Unless the context requires otherwise, in this chapter, the following
definitions apply:

(1) "Account” means the real estate recovery account established in 37-51-501.

(2} (a) "Adverse material fact” means a fact that should be recognized by a broker or salesperson

as being of enough significance as to affect a person’s decision to enter inta a contract to_buy or sell real

property and may be a fact that:

(i)l _materially affects the value, affects structural integrity, or presents a documented health risk

10 occupants of the property; or

{ii) materially affects the buyer's ability or intent to perform the buyer’s opbligations under a

proposed or existing contract.

(b} The term does not include the fact that an_occupant of the property has or has had AIDS or

another communicable disease or that the property was the site of a suicide or felony.

243} "Board" means the board of reaity regulation provided for in 2-15-1867.

£{3+{4) "Broker" includes an individual who:

/\\ -1- SB 224
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{a) for another or for valuable consideration or who with the intent or expectation of receiving
valuable consideration negotiates or attempts to negotiate the listing, sale, purchase, rental, exchange, or
lease of real estate or of the improvements on real estate or collects rents or attempts to collect rents;

(b) is employed by or on behalf of the owner or lessor of real estate to conduct the sale, leasing,
subleasing, or other disposition of real estate for consideration;

(c) engages in the business of charging an advance fee or contracting for collection of a fee in
connection with a contract by which the individual undertake.s primarily to promote the sale, lease, or other
disposition of real estate in this state through its listing in a publication issued primarily for this purpose or
for referral of information concerning real estate to brokers;

(d) makes the advertising, sale, lease, or other real estate information available by public display
to potential buyers and who aids, attempts, or offers to aid, for a fee, any person in locating or obtaining
any real estate for purchase or lease;

{e) aids or attempts or offers to aid, for a fee, any person in locating or obtaining any real estate
for purchase or lease;

(f) receives a fee, commission, or other compensation for referring to a licensed broker or salesman
salesperson the name of a prospective buyer or seller of real property; or

{g) advertises or represents to the public that the individual is engaged in any of the activities
referred to in subsections {3Ha} (4){a) through BHH (4)(f).

{44{5) "Broker associate” means a broker who associates, as_an employee or independent

contractor, with a broker owner and does not own an interest in a real estate firm.
{6}{6) "Broker owner” means a broker who owns or has a financial interest in a real estate firm.

(7} "Buyer" means a person who is interested in acquiring an gwnership interest in real property

or who has entered into an agreement to_acquire an interest in real property. The term includes tenants

or potential tenants with respect to leases or rental agreements of real property.

(8) "Buyer agent” means a broker or salesperson who, pursuant to_a_ written buyer broker

agreement, is acting as the agent of the buyer in a real estate transaction and includes a buver subagent

and an in-house buyer agent designate.

(9) "Buyer broker agreement’ means a written agreement in which a prospective buyer employs

a broker to locate real estate of the type and with terms and conditions as designated in the written

agreement,

[\'\ -2 - SB 224
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{10} "Buver subagent” means a broker or salesperson who, pursuant to an offer of a subagency,

acts as the agent of a_buvyer.

+83(11) "Department” means the department of commerce provided for in Title 2, chapter 15, part
18.

{12) "Dual agent” means a broker or salesperson who, pursuant to a written listing agreement or

buyer broker agreement or as a buyer or seller subagent, acts as the agent of both the buyer and seller with

written authorization as provided in [section 4]. An in-house buyer or seller agent designate may not be

considered a dual agent.

A{13) "Franchise agreement" means a contract or agreement by which:

{a) a franchisee is granted the right to engage in business under a marketing plan prescribed in
substantial part by the franchisor;

{b) the operation of the franchisee's business is substantially associated with the franchisor’s
trademark, trade name, logotype, or other commercial symbol or advertising designating the franchisor; and

{c) the franchisee is required to pay, directiy or indirectly, a fee for the right to operate under the
agreement.

(14) "In-house buyer agent designate” means a broker associate or salesperson emplgved by or

associated as an independent contractor with a broker owner and designated by the broker owner as the

exclusive agent for a buyer for a designated transaction and who may not be considered to be acting for

other than the buver with respect to the desiqnated transaction,

{15) "In-house seller agent designate”" means a broker associate or salesperson employed by or

associated as an independent_contractor with a broker owner and designated by the broker owner as the

exclusive agent for a seller for a desianated transaction and who may not be considered to be acting for

other than the seller with respect to the designated transaction.

{18} "Listing agreement” means a written agreement between a seller and broker for the sale of

real estate, with the terms and conditions set out in the agreement.

(17) "Negotiations” means:

{a) efforts to act as an intermediary between parties to a real estate transaction;

{b) facilitating and participating in contract discussions;

(c] completing forms for offers, counteroffers, addendums, and other writings; and

(d) presenting offers and counterpffers.
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8318} "Person” includes individuals, partnerships, associations, and corporations, foreign and
domestic, except that when referring to a person licensed under this chapter, it means an individual.

+84(19) "Property manager” includes a person who for a salary, commission, or compensation of
any kind engages in the business of leasing, renting, subleasing, or other transfer of possession of real
estate belonging to others without transfer of the title to the property, pursuant to 37-51-601 and
37-51-602.

++01(20) "Real estate" includes leaseholds as well as any other interest ar estate in land, whether
corporeal, incorporeal, freehold, or nonfreehold and whether the real estate is situated in this state or
elsewhere.

{21) "Real estate transaction” means the sale, exchange, or lease or grant of an option for the sale,

exchange, or lease of an interest in real estate and includes all communication, interposition, advisement,

negotiation, and contract development and closing.

H1(22) “Salesmar” "Salesperson” includes an individual who for a salary, commission, or
compensation of any kind is associated, either directly, indirectly, regularly, or occasionally, with a real
estate broker to sell, purchase, or negotiate for the sale, purchase, exchange, or renting of real estate.

(23) "Seller" means a person who has entered into a listing agreement to sell real estate and

includes landlords who have an interest in or are a party to a lease or rental agreement.

{24) "Seller agent” means a broker or salesperson who, pursuant to a written listing agreement, acts

as the agent of a seller and includes a seller subagent and an in-house seller agent designate.

(25) "Seiler subagent” means a broker or salesperson who, pursuant to an offer of a subagency,

acts as the agent of a seller.

(26)(a) "Statutory broker” means a broker or salesperson who assists one or more parties to a real

estate transaction without acting as an agent or representative of any party to the real estate transaction.

{b) A broker or salesperson is presumed to be acting as a statutary broker unless the broker or

salesperson has entered into a listing agreement with a setler or a buyer broker agreement with a buver or

has disclosed, as required in this chapter, a relationship other than that of a statutory hroker.”

Section 2. Section 37-51-321, MCA, is amended to read:
"37-51-321. Revocation or suspension of license -- initiation of proceedings -- grounds. (1) The

board may an its own motion and shall on the sworn complaint in writing of a person investigate the
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actions of a real estate broker or a real estate salesperson, subject to 37-1-101 and 37-1-121, and may
revoke or suspend a license issued under this chapter when the broker or salesperson has been found guilty
by a majority of the board of any of the following practices:

{a) intentionally misleading, untruthful, or inaccurate advertising, whether printed or by radio,
display, or other nature, which advertising in any material particular or in any material way misrepresents
any property, terms, values, policies, or services of the business conducted. A broker who operates under
a franchise agreement engages in misleading, untruthful, or inaccurate advertising if in using the franchise
name, the broker does not incorporate the broker's own name in the franchise name or logotype or does
not conspicuously display, on the broker’s letterhead and other printed materials available to the public, a
statement that the broker’'s office is independently owned and operated and the trade name, if any, by
which the office is known. The board may not adopt advertising standards more stringent than those set
forth in this subsection.

(b) making any false promises of a character likely to influence, persuade, or induce;

{c) pursuing a continued and flagrant course of misrepresentation or making false promises through
agents or salespersons or any medium of advertising or otherwise;

{d} use of the term "realtor” by a person not authorized to do so or using another trade name or
insignia of membership in a real estate organization of which the licensee is not a member;

{e) failing to account for or 1o remit money coming into the broker’s or salesperson’s possession
belonging to others;’

{f) accepting, giving, or charging an undisciosed commission, rebate, or profit on expenditures
made for a principal;

(g} acting in a dual capacity of broker and undisclosed principal in a transaction, including failing
to disclose in advertisements for real property the person’s dual capacity as broker and principal;

(h} guaranteeing, authorizing, or permitting a person to guarantee future profits whieh that may
result from the resale of real property;

(i} offering real property for sale or lease without the knowledge and consent of the owner or the
owner’s authorized agent or on terms other than those authorized by the owner or the owner’s authorized
agent;

{(j) inducing a party to a contract of sale or lease to break the contract for the purpose of

substituting a new contract with another principal;

-5 - SB 224
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{(k} accepting employment or compensation for appraising real property contingent on the reporting
of a predetermined value or issuing an appraisal report on reai property in which the broker or salesperson
has an undisclosed interest;

{I} negotiating a sale, exchange, or lease of real property directly with an-ewnererlessee a seiler
or buyer if the broker or salesperson knows that the ewner seller or buyer has a written, outstanding

contract listing agreerment or buyer broker agreement in connection with the property granting an exclusive

agency to another broker;

{m) soliciting, selling, or offering for sate real property by conducting lotteries for the purpose of
influencing a purchaser or prospective purchaser of real property;

{n) representing or attempting to represent a real estate broker other than the employer without
the express knowiedge or consent of the employer;

(o) failing voiuntarily to furnish a copy of & written instrument to a party executing it at the time
of its execution,

{p} paying a commission in connection with a real estate sale or transaction to a person who is not
licensed as a real estate broker or real estate salesperson under this chapter:

{g) intentionally violating arule adopted by the board in the interests of the public and in conformity
with this chapter;

{r} failing, if a salesperson, to place, as soon after receipt as is practicably possible, in the custody
of the salesperson’s registered braker, deposit maney or other money entrusted to the salesperson in that
capacity by a person;

{s}] demonstrating unworthiness or incompetency to act as a broker ar salesperson; or

{t) conviction of a felony.

(2} {a) Itis unlawful for a broker or salesperson to openly advertise property belonging to others,
whether by means of printed material, radio, television, or display or by other means, uniess the broker or
salesperson has a signed listing agreement from the owner of the property. The listing agreement must be
valid as of the date of advertisement.

{b) The provisions of subsection (2){a) do not prevent a broker or salesperson from including
information on properties listed by other brokers or salespersons who will cooperate with the selling broker
or salesperson in materials dispensed to prospective customers.

lc} The license of a broker or salesperson who violates this subsection {2) may be suspended or
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revoked as provided in subsection (1}."

NEW SECTION. Section 3. Duties, duration, and termination of relationship between broker or

salesperson and buyer or seller. (1) The provisions of this chapter and the duties described in this section
govern the relationships between ‘brokers or salespersons and buyers or sellers and are intended to replace
the common law as applied to these relationships. The duties of a broker or salesperson vary depending
upon the retationship with a party to a real estate transaction and are as provided in this section.

(2) A seller's agent is obligated 10 the seller to:

(a) act solely in the best interests of the seller;

{b) abey promptly and efficiently all lawful instructions of the selier;

{c) disclose all relevant AND MATERIAL information that concerns the real estate transaction and

that is known to the seller’s agent and not known or discoverable by the seller, unless the information is
subject to confidentiality arising from a prior or existing agency relationship on the part of the seller’s agent;

{d) safeguard the seiller’s confidences;

le) exercise reasonable care, skill, and diligence in pursuing the seller’s objectives and in complying
with the terms established in the listing agreement;

(f) fully account to the seller for any funds or property of the seller that comes into the seller’s
agent’s possession; and

(g) comply with all applicable federal and state laws, rules, and regulations.

{3) A seller's agent is obligated to the buyer to:

{a) disclose to a buyer or the buyer’s agent any adverse material facts that concern the property
and that are known to the seller's agent, except that the seller’s agent is not required to inspect the
property or verify any statements made by the seller;

(b} actin good faith with a buyer and a buyer’s agent; and

{c) coemply with all applicable federal and state laws, rules, and regulations.

{4) A buyer’s agent is obligated to the buyer to:

{a) act solely in the best interests of the buyer;

(h) obey promptly and efficiently all lawful instructions of the buver;

{c) disclose all relevant AND MATERIAL information that concerns the real estate transaction and

that is known to the huyer’s agent and not known or discoverable by the buyer, unless the information is
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subject to conf:.dertiality arising from a prior or existing agency relationship on the part of the buyer’s
agent;

{d) sateguard the buyer's confidences;

(e) exercise reasonable care, skill, and diligence in pursuing the buyer’'s objectives and in complying
with the terms established in the buyer broker agreement;

(f) fully account to the buyer for any funds or property of the buyer that comes into the buyer’s
agent’'s possession; and

{g) comply with all applicable federal and state laws, rules and regulations.

{5) A buyer's agent is obligated to the seller to:

(a) disclose any adverse material facts that are known to the buyer’s agent and that concern the
ability of the buyer to perform on any purchase offer;

(b) act in good faith with a seller and a seller's agent; and

{c) comply with all applicable federal and state laws, rules, and regulations.

(6) A statutory broker is not the agent of the buyer or seller but nevertheless is obligated to them
to:

(a) disclose to:

{it a buyer or a buyer’'s agent any adverse material facts that concern the property and that are
known to the statutory broker, except that the statutary broker is not required to inspect the property or
verify any statements made by the seller;

(i} a seller or a seller's agent any adverse material facts that are known to the statutory broker and
that concern the ability of the buyer to perform on any purchase offer;

(b} exercise reasonable care, skill, and diligence putting together a real estate transaction; and

{c) comply with all applicable federal and state laws, rules, and regulations.

(7} A duai agent is obligated to a seller in the same manner as a seller’'s agent and is obligated to
a buyer in the same manner as a buyer's agent under this section, except as follows:

(a) a dual agent has a duty to disclose to a buyer or seller any adverse material facts that are
known to the dual agent, regardless of any confidentiality considerations; and

(b} a duai agent may not disciose the following information without the written consent of the
person to whom the information is confidential:

(i) the fact that the buyer is willing to pay more than the offered purchase price;
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{ii} the fact that the seller is willing to accept less than the purchase price that the seller is asking
for the property;

{iii) factors motivating either party to buy or sell; and

{iv) any information that a party indicates in writing 1o the dual agent is to be kept confidential.

(81{a) The agency relationship of a buyer agent, seller agent, or dual agent continues until the
earliest of the following dates:

(i} compietion of performance by the agent;

{ii} the expiration date agreed to in the listing agreement or buyer broker agreement; or

(ii} the occurrence of any authorized termination of the listing agreement or buyer broker
agreement.

{b) A statutory broker’s relationship continues until the completion, termination, or abandonment
of the real estate transaction giving rise to the relationship.

(9) Upon termination of an agency relationship, a broker or salesperson does not have any further
duties to the principal, except as tfollows;

{a) to account for all money and property of the principal;

(b} to keep confidential all information received during the course of the agency relationship that
was made confidential at the principal’s direction, except for:

(i} subsequent conduct by the principal that authorizes disclosure;

(i} disclosure required by law or to prevent the commission of a crime;

(iii) the information being disclosed by someane other than the broker or salesperson; and

{iv) the disclosure of the information being reasonably necessary to defend the conduct of the

broker or salesperson, including employees, independent contractors, and subagents,

NEW SECTION. Section 4. Relationship disclosure requirements. (1) A broker or salesperson shail
disclose the existence and nature of relevant agency ar other relationships to the parties to a real estate
transaction as provided in this section.

{2) A seller agent shall make the required relationship disclosures:

{a) to the seller at the time the listing agreement is executed or, if the seller agent is acting as a
seller subagent, at the time negotiations commence; and

(b} to the buyer or buyer agent at the time negotiations commence.
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(3) A buyer agent shall make the required relationship disclosures:

{a) to the buyer at the time the buyer broker agreement is executed or, if the buyer agent is acting
as a buyer subagent, at the time negotiations commence; and

(b} to the seller or seller agent at the time negotiations commence.

{4) A statutory broker shall make the required relationship disclosure to the buyer and seller at the
time negotiations commencs.

{(5) A buyer agent ar seller agent who subsequently becomes a dual agent shall disclose the
relationship to the buyer and seller and receive their consent prior to the time or at the time that the dual
agency arises.

(6) A disclosure required by this section must be signed and dated by the party to whom the
disclosure is directed and by the broker or salesperson. A disclosure must contain substantially the
following information:

(a) Seller agent disclosure to the seller: "(Name of seller agent) will be representing you as your
agent or subagent in the sale of your property located at (address of propertyl. Your seller agent is
obligated to you as enumerated below. H your seller agent is also representing a buyer who becomes
interested in your property, a dual agency may be created. In a dual agency relationship, the seller agent
is obligated to the buyer in the same way as to you. This conflict will prohibit the seller agent from
advacating exclusively on your behalf or the buyer’s behalf and may limit the level of representation you
receive. If the potential for a dual agency arises, the seller agent shall provide you with a dual agent
disclosure. A seller agent cannot act as a dual agent without your consent and that of the buyer. This
consent is given by you and the buyer signing the dual agent disclosure. |f you or the buyer declines to
give this consent, your opportunity ta sell your property to that buyer may be lost.

Your selier agent is obligated to you as follows:

(1} to act solely in the best interests of the seller to the exclusion of all other interests, including
those of the seller agent;

{2} to ohey promptly and efficiently all lawful instructions of the seller;

{3) to disclose to the seller all relevant and material information that concerns the real estate
transaction and that is known by the seller agent and not known by the seller, unless the information is
subject to confidentiality arising from a prior or existing agency relationship;

(4) to safeguard the seller’s confidences:
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(5) to exercise reasonable skill, care, and diligence in pursuing the seller’s objectives as established
in the listing agreement;

(6) to fully account to the seller for all funds or property of the seller coming into the seller agent's
possession;

{7) to comply with all applicable federal and state laws, rules, and regulations; and

(8) to carry out the terms of the listing agreement.”

{b) Seller agent disclosure to the buyer: "{Name of seller agent} is the agent of the seller with
respect to the seller’s property located at {address of property). Although the selier agent is primarily
obligated to the seller, the seller agent is obligated to you as specified below.

A seller agent is abligated to a buyer as follows:

{1} to disclose to a buyer any adverse material facts that cancern the property and that are known
to the seller agent;

(2) to deal in good faith with the buyer; and

{3) to comply with all applicable federal and state laws, rules, and regulations.

"Adverse material fact” means a fact that should be recognized by a broker as being of enough
significance as to affect a person’s decision to enter into a contract to buy or sell real property and may
be a fact that materially affects the value or structural integrity or presents a documented health risk to
occupants of the property. The term may not include the fact that an occupant af the property has or has
had AIDS or another communicable disease or that the property was the site of a suicide or felony.”

{c) Buyer agent disclosure to the buyer: "{Name of buyef agent) will be representing you as your
agent or subagent in the purchase of real property of the nature described in the buyer broker agreement.
Your buyer agent is obligated to you as enumerated below. If your buyer agent is also representing a seller
of property that vou become interested in, a dual agency may be created. In a dual agency relationship,
the buyer agent is obligated to the seller in the same way as to you. This conflict will prohibit the buyer
agent from advocating exclusively on your behalf or on the seller’'s behalf and may limit the level of
representation you receive. If the potential for a dual agency arises, the buyer agent shall provide you with
a dual agent disclosure. A buyer agent cannot act as a dual agent without your consent and that of the
seller, This consent is given by you and the seller signing the dual agent disclosure. If you or the selier
declines to give this consent, your opportunity to acquire the seller’s property may be lost.

Your buyer agent is obligated to you as follows:

Z\'\ -1 - SB 224
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{11 to act sclely in the best interests of the buyer to the exclusion of all other interests, inctuding
those of the buyer agent;

{2} to obey promptly and efficiently all lawful instructions of the buyer;

{3) to disclose to the buyer all relevant and material information that concerns the real estate
transaction and that is known by the buyer agent and not known by the buyer, unless the information is
subject to confidentiality arising from a prior or existing agency relationship;

(4) to safeguard the buyer’'s confidences;

{(5) to exercise reasonable skill, care, and diligence in pursuing the buyer’s objectives as established
in the buyer broker agreement;

(8) to fully account to the buyer for all funds or property of the buyer coming into the buvyer
agent’'s possession; .

{7} to comply with all applicable federal and state laws, rules, and regulations; and

{8) to carry out the terms of the buyer broker agreement.”

{d) Buyer agent disclosure to the seller: "{Name of buyer agent) is representing the huyer with
respect to the seller's property located at (address of property). Although the buyer agent is primarily
obligated to the buyer, the buyer agent is obligated to you as specified below.

A buyer agent is obligated to a seller as follows:

(i) to disclose to a seller any adverse material facts that concern the preperty ABILITY OF THE

BUYER TO PERFORM ON ANY PURCHASE QFFER and that are known to the buyer agent;

{ii} to deal in good faith with the seller; and

(i} to comply with all applicable federal and state laws, rules, and requlations.

"Adverse material fact” means a fact that should be recognized by a broker as being of enough
significance as te affect a person’s decision to enter into & contract to buy or sell real property and may
be a fact that materially affects the buyer's ability or intent to perform the buyer’s obligations under a
proposed or existing contract.”

(e} Statutcry agent BROKER disclosure to the buyer and seller: "{Name of statutory broker) will
be involved as a statutory broker with respect to the purchase and sale of real property iocated at
(address). A statutory broker is not the agent of the buyer or seller but is only assisting the parties in
executing a sale of the property. A statutory broker is obligated to the buyer and seller as specified below.

A statutory broker is obligated to the parties as follows:

Z\'\ -12- SB 224
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{1) to disciose to a buyer any adverse material fact that concerns the property and that is known
to the statutory broker and not known to the buyer. However, the statutory broker is not required to
conduct an independent inspection of the property or to verify any representation made by the salter.

(2) to disclose to the seller any adverse material fact that concerns the buyer’s intent or ability to
perform on the purchase offer and that is known to the statuiory broker and not known to the seller;

{3) to exercise reasonable skill, care, and diligence in facilitating the purchase and sale of the
property; and

(4) to comply with all applicable federal and state laws, rules, and regulations.

"Adverse material fact" means a fact that should be recognized by a broker as being of enough
significance as to affect a person’s decision to enter into a contract to buy or sell real property. It may be
a fact that materially affects the value or structural integrity or presents a documented health risk to
occupants of the property, but may not include the fact that an occupant of the property has or has had
AIDS or another communicable disease or that the property was the site of a suicide or felony, or it may
be a fact that materially affects the buyer’s ability or intent to perform the buyer’'s obligations under a
proposed or existing contract.”

{f) Dual agent disclosure to the buyer and seller: "(Name of dual agent) is the agent of the buyer
interested in purchasing the property and of the seller of the property located at {address of property). A
dual agent is obligated to the buyer and seller as follows:

{1) to act solely in the best interests of the buyer and seller to the exclusion of all other interests
including the dual agent’s;

(2) to obey promptly and efficiently all lawful instructions of the buyer and seller;

{3) to disclose to the buyer and seller all relevant and material information that concerns the real
estate transaction and that is known by the dual agent and not known by the buyer or seller, unless the
information is subject to confidentiality arising from a prior or existing agency relationship;

(4) to exercise reasonable skill, care, and diligence in pursuing the buyer’'s and seller’s objectives
as established in the listing agreement and buyer broker agreement;

{5) to fully account to the buyer and sebler for all funds or property of the buyer AND SELLER
coming into the dual agent’s possession;

{8} to comply with all applicable federal and state laws, rules, and regulations;

(7} to carry out the terms of the buyer broker agreement; and
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{8) to safeguard the buyer’s and seller’s confidences, exeeptthat SUBJECT TO the obligation to

disclose re

selersupersedosanycontidentiality-requirerment—However-the TO A BUYER OR A SELLER ANY ADVERSE
MATERIAL FACTS THAT ARE KNOWN TO THE DUAL AGENT, REGARDLESS OF ANY CONFIDENTIALITY

CONSIDERATIONS. THE following may not be disclosed withaut the written consent of the party to whom

the information is confidential;
{a) that the buyer is willing to pay more than the buyer has offered for the property;
{b) that the seller is willing to accept less than the asking price for the property;
(c) factors motivating the buyer to buy or the selter to sell; and
(d) any other information that a party specifically indicates in writing to the dual agent is to be kept

confidential and that is not relevert-ard-materal-information-concerping—theFeal-estate—transaction AN
ADVERSE MATERIAL FACT.

"Adverse material fact” means a fact that should be recognized by a broker as being of enough
significance as to affect a person’s decision to enter into a contract to buy or sell real property. It may be
a fact that materially affects the value ar structural integrity or presents a documented health risk to
accupants of the property, but may not include the fact that an occupant of the property has or has had
AIDS or another communicable disease or that the property was the site of a suicide or felony, or it may
be a fact that materially affects the buyer’s ability or intent to perform the buyer’'s obligations under a
proposed or existing contract.

Upon signing this disciosure form, the buyer and seller acknowledge that they understand the
obligations owed by a dual agent to them and consent to the dual agent representing them as a dual
agent."

(7) A written disciosure that complies with the provisions of this section must be construed as a
sufficient disclosure of the relationship between a broker or salesperson and a buyer or seller and must oe
construed as conclusively establishing the obligations owed by a broker or salesperson to a buyer or seller

in a real estate transaction.

NEW SECTION. Section 5. Vicarious liability. (1) A party to a real estate transaction is not liable
for a misrepresentation made by the party’s agent or subagent unless:

(a) the party has actual knowledge of the misrepresentation; or

Z\'\ - 14 - SB 224
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(b} the agent or subagent is repeating a misrepresentation made by the party.

{2) A orokeris not liable for a misrepresentation made by the broker's broker associate or subagent
unless:

(a) the broker has actual knowledge of the misrepresentation;

(b} a broker associate making the misrepresentation is an employee of the broker and not an
independent contractor or subagent; or

(c) a broker associate or subagent is repeating a misrepresentation made by the broker.

(3) An agent is not liable for a misrepresentation made by the principal unless the agent has

ACTUAL knowledge of the misrepresentation.

NEW SECTIQN. Section 6. Name change -- directions to code commissioner. In Title 37, chapter

51, or in material enacted by the 54th legislature that is to be codified in Title 37, chapter 51, wherever

the name "salesman” appears, the code commissioner is directed to change the name to "salesperson”.

NEW SECTIQON. Section 7. Codification instruction. [Sections 3 through 5] are intended to be

codified as an integral part of Title 37, chapter 51, part 3, and the provisions of Title 37, chapter 51, part
3, apply to [sections 3 through 5].
-END-
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1 | SENATE BILL NO. 224
INTROBUCED BY CHRISTIAENS, BOHLINGER, TOEWS, KLAMPE, SPRAGUE, BARNHART, WELDON,
FORRESTER, BARTLETT, SQUIRES, WILSON, HERTEL, KEATING, T. NELSON, GAGE

A BILL FOR AN ACT ENTITLED: "AN ACT DEFINING THE RELATIONSHIPS AVAILABLE BETWEEN REAL

2
3
4
5
6 ESTATE BROKERS OR SALESPERSONS AND BUYERS OR SELLERS IN REAL ESTATE TRANSACTIONS;
7  ESTABLISHING THE OBLIGATIONS OWED BY REAL ESTATE BROKERS OR SALESPERSONS TO BUYERS
8 OR SELLERS IN REAL ESTATE TRANSACTIONS; REQUIRING REAL ESTATE BROKERS AND
9 SALESPERSONS TO PROVIDE BUYERS AND SELLERS WITH AGENCY DISCLOSURE STATEMENTS
0 REGARDING AGENCY RELATIONSHIPS BETWEEN REAL ESTATE BROKERS OR SALESPERSONS AND
11 BUYERS OR SELLERS IN A REAL ESTATE TRANSACTION; AND AMENDING SECTIONS 37-51-102 AND

12 37-61-321, MCA."

14  BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

THERE ARE NO CHANGES IN THIS BILL AND IT WILL
NOT BE REPRINTED. PLEASE REFER TO SECOND
READING COPY (YELLOW) FOR COMPLETE TEXT.

@/ | 1. SB 224
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HOUSE STANDING COMMITTEE REPORT

March 15, 1995
Page 1 of 2

Mr. Speaker: We, the committee on Business and Labor report that Senate Bill 224 (third

reading copy -- blue) be concurred in as amended.

Signed:
ruce Simon, Chair

And, that such amendments read: Carried by: Rep. Bohlinger

1. Page 1, lines 27 and 28.
Following: "had" on line 27
Strike: "AIDS or another®
Insert: "av

2. Page 7, following line 23.

Insert: "(b) disclose to a buyer or the buyer’s agent when the
seller’s agent has no personal knowledge of the veracity of
information regarding adverse material facts that concern
the property;"

Renumber: subsequent subsections

3. Page 8, following line 11.

Insert: "(b) disclose to the seller or the seller’s agent when
the buyer’s agent has no perscnal knowledge of the veracity
of information regarding adverse material facts that concern
the property;"

Renumber: subsequent subsections

4. Page 9, line 23.

Insert: "{10) Consistent with the licensee’s duties as a buyer
agent, a seller agent, a dual agent, or a statutory broker,
a licensee shall endeavor to ascertain all pertinent facts
concerning each property in any transaction in which the
licensee acts so that the licensee may fulfill the
obligation to avoid error, exaggeration, misrepresentation,

QR 22
Committee Vote:
Yes [f, No (. HOUSE



March 15, 1995
Page 2 of 2

or concealment of pertinent facts."

-END-
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SENATE BILL NO. 224
INTRODUCED BY CHRISTIAENS, BOHLINGER, TOEWS, KLAMPE, SPRAGUE, BARNHART, WELDON,
FORRESTER, BARTLETT, SQUIRES, WILSON, HERTEL, KEATING, T. NELSON, GAGE

A BILL FOR AN ACT ENTITLED: "AN ACT DEFINING THE RELATIONSHIPS AVAILABLE BETWEEN REAL
ESTATE BROKERS OR SALESPERSONS AND BUYERS OR SELLERS [N REAL ESTATE TRANSACTIONS:
ESTABLISHING THE OBLIGATIONS OWED BY REAL ESTATE BROKERS OR SALESPERSONS TO BUYERS
OR SELLERS IN REAL ESTATE TRANSACTIONS; REGUIRING REAL ESTATE BROKERS AND
SALESPERSONS TO PROVIDE BUYERS AND SELLERS WITH AGENCY DISCLOSURE STATEMENTS
REGARDING AGENCY RELATIONSHIPS BETWEEN REAL ESTATE BROKERS OR SALESPERSONS AND
BUYERS OR SELLERS IN A REAL ESTATE TRANSACTION; AND AMENDING SECTIONS 37-51-102 AND
37-51-321, MCA."

BE iT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 37-51-102, MCA, is amended to read:

"37-51-102. Definitions. Unless the context requires otherwise, in this chapter, the following
definitions apply:

{1y "Account" means the real estate recovery account established in 37-51-501.

(2) (a) "Adverse material fact" means a fact that should be recognized by a broker or salesperson

as being of enough significance as to affect a person’s decision to enter_into a contract to buy or sell real

oroperty and may be a fact that:

(i} _materially affects the value, affects structural integrity, or presents a documented health risk

to occupants of the property; or

(i) materially affects the buyer’s ability or intent to perform the buyer's obligations under_a

proposed or existing contract.

{b) The term does not include the fact that an occupant of the property has or has had ABS-o¢

anether A communicable disease or that the property was the site of a suicide or felony.

{23(3) "Board" means the board of realty regulation provided for in 2-15-1867.

344} "Broker” includes an individual who:

1. SB 224
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{a) far another or for valuable consideration or who with the intent or expectation of receiving
valuable consideration negotiates or attempts to negotiate the listing, sale, purchase, rental, exchange, or
lease of real estate or of the improvements on real estate or collects rents or attempts to collect rents;

(b) is employed by or on behalf of the owner or lessor of real estate to conduct the sale, leasing,
subleasing, or ather disposition of real estate for consideration;

(c) engages in the business of charging an advance fee or contracting for coilection of a fee In
connection with a contract by which the individual undertakes primarily to promote the sale, lease, or other
dispasition of real estate in this state through its listing in a publication issued primarily for this purpose or
for referral of information concerning real estate to brokers;

(d) makes the advertising, sale, lease, or other real estate information available by public display
to poténtial buyers and who aids, attempts, or offers to aid, for a fee, any person in locating or obtaining
any real estate for purchase or lease;

{e) aids or attempts or offers to aid, for a fee, any person in tocating or obtaining any real estate
far purchase or lease;

{f) receives a fee, commission, or other compensation for referring to a iicensed broker or setesman
salesperson the name of a prospective buyer or seller of real property; or

{g) advertises or represents to the public that the individual is engaged in any of the activities
referred to in subsections {3Ha} (4)(a) through {3+ {4)(f).

43(5) "Broker associate” means a broker who associates,_as an employee or independent

contractor, with a broker owner and does not own an interest in a real estate firm.
+B+(6) "Broker owner" means a broker who owns or has a financial interest in a real estate firm.

(7) "Buyer" means a person who is interested in acquiring an ownership interest in real property

or_who has entered into_an_agreement to¢ acquire an interest in real property. The term includes tenants

or_potential tenants with_respect to leases or rental agreements of real property.

(8] "Buyer agent" means a broker or salesperson who, pursuant to a written buyer broker

agreement, is acting as the agent of the buyer in a real estate transaction and includes a buyer subagent

and an in-house buyer agent designate.

(9) "Buyer broker agreement” means a written agreement in which a prospective buyer employs

a broker to locate real estate of the type and with terms and conditions as designated in the written

agreement.

Z\'\ -2- sB 224
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(10} "Buver subagent™ means a broker or _salesperson who, pursuant to an offer of a subagency,

acts as the agent of a buyer.

6111} "Department” means the department of commerce provided for in Title 2, chapter 15, part
18.

{12} "Dual agent” means a broker or salesperson who, pursuant to a written listing agreement or

buyer broker agreement or as a buyer or seller subagent, acts as the agent of both the buyer and seller with

written authorization as provided in [section 4]. An in-house buver or seller agent designate may not be

considered a dual agent.

F{13) "Franchise agreement” means a contract or agreement by which:

(a) a franchisee is granted the right to engage in business under a marketing plan prescribed in
substantial part by the franchisor;

{b) the operation of the franchisee’s business is substantially associated with the franchisor’'s
trademark, trade name, logotype, or other commercial symbol or advertising designating the franchisor; and

{c) the franchisee is required to pay, directly or indirectly, a fee for the right to operate under the
agreement.

{14) "In-house buyer agent designate” means a broker associate or salesperson employed by or

associated as an independent contractor with a broker owner and designated by the broker owner as the

exclusive agent for a buver for a designated transaction and who may not be considered to be acting for

other than the buyer with respect to the designated transaction.

(1B) "In-house selier agent designate” means a broker associate or salesperson employed by or

associated as an independent contractor with a broker owner and designated by the broker owner as the

exclusive agent for a seller for a designated transaction and who may not be considered to be acting for

other than the seller with respect to the designated transaction.

(16} "Listing agreement” means a written agreement between a seller and broker for the sale of

real estate, with the terms and conditions set out in the agreement.

(17) "Negotiations" means:

{a) efforts to act as an intermediary between parties to a reai estate transaction;

(b) facilitating and participating in contract discussions;

{c) completing forms for offers, counteroffers, addendums, and other writings; and

{d] presenting offers and counteroffers.

-3 - SB 224
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{84(18) "Person” includes individuals, partnerships, associations, and cerporations, fareign and
domestic, except that when referring to a person licensed under this chapter, it means an individual.

{8}(19) "Property manager” includes a person who for a salary, commission, or compensation of
any kind engages in the business of leasing, renting, subleasing, or other transfer of possession of real
estate belonging to others without transfer of the title to the property, pursuant to 37-51-601 and
37-561-602.

£163(20) "Real estate” includes leaseholds as well as any other interest or estate in land, whether
corporeal, incorporeal, freehold, or nonfreehold and whether the real estate is situated in this state or
elsewhere.

{21) "Real estate transaction” means the sale, exchange, or lease or grant of an option for the sale,

exchange, or lease of an interest in real estate and includes all communication, interposition, advisement,

negotiation, and contract develocpment and closing.

4-1(22) “Salesmant “Salesperson” includes an individual who for a salary, commission, or
compensation of any kind is associated, either directly, indirectty, regularly, or accasionally, with a real
estate broker to sell, purchase, or negotiate for the sale, purchase, exchange, ar renting of real estate.

{23) "Seller" means a person who has entered into a listing agreement to sell real estate and

includes landlords who have an interest in ar are a party to a lease or rental agreement.

{24) "Seller agent” means a broker or salesperson who, pursuant to a written listing agreement, acts

as the agent of a seller and includes a seller subagent and an in-house seller agent designate.

{25} "Seller subagent” means a broker or salesperson who, pursuant to an offer of a subagency,

acts as the agent of a seller.

(26) (a) "Statutory broker” means a broker or salesperson who assists ane or more parties to a real

estate transaction without acting as an agent or representative of any party to the real estate transaction.

(b} A broker or salesperson is presumed to be acting as a statutory broker unless the broker or

salesperson has entered into a listing agreement with a seller or a buyer broker agreement with a buyer or

has disclosed, as required in this chapter, a relationship other than that of a statutory broker."

Section 2. Section 37-51-321, MCA, is amended to read:
"37-51-321. Revocation or suspension of license -- initiation of proceedings -- grounds. (1} The

board may on its own motion and shall on the sworn complaint in writing of a person investigate the

4. SB 224
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actions of a real estate broker or a real estate salesperson, subject to 37-1-101 and 37-1-121, and may
revoke or suspend a license issued under this chapter when the broker or salesperson has been found guilty
by a majority of the board of any of the following practices:

(a) intentionally misleading, untruthful, or inaccurate advertising, whether printed or by radio,
display, or other nature, which advertising in any material particular or in any material way misrepresents
any property, terms, values, pelicies, or services of the business conducted. A broker who operates under
a franchise agreement engages in misleading, untruthful, or inaccurate advertising if in using the franchise
name, the broker does not incorporate the broker’s own name in the franchise name or logotype or does
not conspicuously display, on the broker’s letterhead and other printed materials available to the public, a
statement that the broker’'s office is independently owned and operated and the trade name, if any, by
which the office is known. The board may not adopt advertising standards more stringent than thase set
forth in this subsection.

(b) making any false promises of a character likely to influence, persuade, or induce;

{c) pursuing a continued and flagrant course of misreprasentation or making false promises through
agents or salespersons ar any medium of advertising or otherwise;

{d) use of the term "realtor” by a person not authorized to do so or using another trade name or
insignia of membership in a real estate organization of which the licensee is not a member;

(e} failing to account for ar to remit money coming into the broker’s or salesperson’s possession
belonging to athers;

{f) accepting, giving, or charging an undisclosed commission, rebate, or profit on expenditures
made for a principal;

(g} acting in a dual capacity of broker and undisclosed principal in a transaction, inctuding failing
to disclose in advertisements for real property the person’s dual capacity as broker and principal;

(h) guarantesing, authorizing, or permitting a person to guarantee future profits whieh that may
result from the resale of real property;

(i} offering real property for sale or lease without the knowledge and consent of the owner or the
owner's authorized agent or on terms other than those authorized by the owner or the owner’s authorized
agent;

{j} inducing a party to a contract of sale or lease to break the contract for the purpose of

substituting a new contract with another principal;

5. SB 224
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(k) accepting 'employment or compensation for appraising real property contingent on the reporting
of a predetermined value or issuing an appraisal report on real property in which the broker or salesperson
has an undisclosed interest;

{I) negotiating a sale, exchange, or lease of real property directly with sf-ewnereortessee a seller
or_buyer if the broker or salesperson knows that the ewrer seller or buver has a written, outstanding

eontraet listing agreement or buyer broker agreement in connection with the property granting an exclusive

agency to another broker;

{m) soliciting, selling, or offering for sale real property by conducting lotteries for the purpose of
influencing a purchaser or prospective purchaser of real property;

{n) representing or attempting to represent a real estate broker other than the employer without
the express knowledge or consent of the employer;

(o) failin.g voluntarily to furnish a copy of a written instrument to a party executing it at the time
of its execution;

(p) paying a commission in connection with a real estate sale or transaction to a person who is not
licensed as a real estate broker or real estate salesperson under this chapter;

{g) intentionally violating arule adopted by the board in the interests of the public and in conformity
with this chapter;

(r} failing, if a salesperson, to place, as soon after receipt as is practicably possibile, in the custody
of the salesperson’s registered broker, deposit money or other money entrusted to the salesperson in that
capacity by a person;

{s) demonstrating unworthiness or incompetency to act as a broker or salesperson; or

{t} conviction of a felony,

(2) (a) Itis unlawful for a broker or salesperson to apenly advertise property belanging to others,
whether by means of printed material, radio, television, or display or by other means, uniess the broker or
salesperson has a signed listing agreement from the owner of the property. The listing agreement must be
valid as of the date of advertisement.

(b} The provisions of subsection (2){a) do not prevent a broker or salesperson from including
information on properties listed by other brokers or salespersons who will cooperate with the selling broker
or salesperson in materials dispensed to prospective customers,

(c} The license of a broker or salesperson who violates this subsection (2) may be suspended or
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revoked as prowded in subsection {1}."

NEW SECT|ON. Section 3. Duties, duration, and termination of relationship between broker or

salesperson and buyer or seller. (1} The provisions of this chapter and the duties described in this section
govern the relationships between brokers or salespersons and buyers or sellers and are intended to replace
the common law as applied to these relationships. The duties of a broker or salesperson vary depending
upon the relationship with a party to a real estate transaction and are as provided in this section.

{2} A seller’s agent is obligated to the seller to:

{a) act sdlely in the best interests of the seller;

(b} obey promptly and efficiently all lawful instructions of the seller:

{c) disclose all relevant AND MATERIAL information that concerns the real estate transaction and

that is known to the seller’s agent and not known or discoverable by the selier, uniess the information is
subject to confidentiality arising from a prior or existing agency relationship on the part of the seller’s agent;

{d) safeguard the seller's confidences;

(e} exercise reasonable care, skill, and diligence in pursuing the seller’'s objectives and in complying
with the terms established in the listing agreement;

(f) fully account to the seller for any funds or property of the seller that comes into the seller’'s
agent’s possession; and

(gl comply with all applicable federal and state laws, rules, and regulations.

(3) A seiler’s agent is obligated to the buyer to:

(a) disclose to a buyer or the buyer’s agent any adverse material facts that concern the property
and that are known to the seller's agent, except that the seller’'s agent is not required to inspect the
property or verify any statements made by the seller;

(B) DISCLQSE TO A BUYER OR THE BUYER'S AGENT WHEN THE SELLER'S AGENT HAS NO

PERSONAL KNOWLEDGE OF THE VERACITY OF INFORMATION REGARDING ADVERSE MATERIAL FACTS

THAT CONCERN THE PROPERTY;

#HC) act in good faith with a buyer and a buyer’s agent; and
{e3{D) comply with ali applicable federal and state laws, rules, and regulations.
(4} A buyer’s agent is obiigated to the buyer to:

(a) act solely in the best interests of the buyer;

-7 - SB 224
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{b) obey promptly and efficiently all lawful instructions of the buyer;

(c) disclose all relevant AND MATERIAL information that concerns the real estate transaction and

that is known to the buyer’'s agent and not known or discoverable by the buyer, unless the information is
subject to confidentiality arising from a prior or existing agency relationship on the part of the buyer’s
agent;

{d) safeguard the buyer's confidences;

{e) exercise reasonable care, skill, and diligence in pursuing the buyer’s objectives and in complying
with the terms established in the buyer broker agreement;

(fi fully account to the buyer for any funds or property of the buyer that comes into the buyer's
agent’s possession; and

{g) comply with all applicable federal and state laws, rules and regulations.

(5) A buyer’s agent is obligated to the seller to:

(al disclose any adverse material facts that are known to the buyer’s agent and that concern the
ability of the buyer to perform on any purchase offer;

{B) DISCLOSE TO THE SELLER OR THE SELLER'S AGENT WHEN THE BUYER'S AGENT HAS NO

PERSONAL KNOWLEDGE QF THE VERACITY OF INFORMATION REGARDING ADVERSE MATERIAL FACTS

THAT CONCERN THE PROPERTY;

{b}C) act in good faith with a seller and a seller’s agent; and

+e4(D) comply with all applicable federal and state laws, rules, and regulations.

{B6) A statutory broker is not the agent of the buyer or seller but nevertheless is obligated to them
to:

(a) disclose to:

(i} a buyer or a buyer’s agent any adverse material facts that concern the property and that are
known to the statutory broker, except that the statutory broker is not required to inspect the property or
verify any statements made by the seller;

(i} a seller or a seller’'s agent any adverse material facts that are known to the statutory broker and
that concern the ability of the buyer to perform on any purchase offer;

{b) exercise reasonable care, skill, and diligence putting tagether a real estate transaction; and

{c} comply with all applicable federal and state laws, rules, and regulations.

{7) A dual agent is obligated to a seller in the same manner as a seller’s agent and is obligated to

Z\'\ -8- SB 224
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a huyer in the same manner as a buyer’s agent under this section, except as follows:

{a} a dual agent has a duty to disclose to a buyer or seller any adverse material facts that are
known to the dual agent, regardless of any confidentiality considerations; and

{b) a dual agent may not disclose the following information without the written consent of the
person to whom the information is confidential:

(i} the fact that the buyer is willing to pay more than the offered purchase price;

(i) the fact that the seller is willing to accept less than the purchase price that the seller is asking
for the property:

{iii} factors motivating either party to buy or sell; and

{iv} any information that a party indicates in writing to the dual agent is to be kept confidential.

(8) (a) The agency relationship of a buyer agent, seller agent, or dual agent continues until the
earliest of the following dates:

(i} completion of performance by the agent;

(i} the expiration date agreed to in the listing agreement or buyer broker agreement; or

{iii) the occurrence of any authorized termination of the listing agreement or buyer broker
agreement.

{b) A statutory broker’s relationship continues until the completion, termination, or abandonment
of the real estate transaction giving rise to the relationship.

(9) Upon termination of an agency relationship, a broker or salesperson does not have any further
duties to the principal, except as follows:

{al to account for all money and property of the principal;

(b} to keep confidential all information received during the course of the agency relationship that
was made confidential at the principal’s direction, except for:

(i} subsequent conduct by the principal that authorizes disclosure;

(ii} disclosure required by law or to prevent the commission of a crime;

iii) the information being disclosed by someone other than the broker or salesperson; and

{iv} the disclosure of the information being reasonably necessary to defend the conduct of the
broker or salesperson, including employees, independent contractors, and subagents.

{10) CONSISTENT WITH THE LICENSEE'S DUTIES AS A BUYER AGENT, A SELLER AGENT, A

DUAL AGENT, OR A STATUTORY BROKER, A LICENSEE SHALL ENDEAVOR TO ASCERTAIN ALL

/\\ -9 SB 224
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PERTINENT FACTS CONCERNING EACH PROPERTY IN ANY TRANSACTION IN WHICH THE LICENSEE

ACTS SO THAT THE LICENSEE MAY FULFILL THE OBLIGATION TO AVOID ERROR, EXAGGERATION,

MISREPRESENTATION, OR CONCEALMENT OF PERTINENT FACTS.

NEW SECTION. Section 4. Relationship disclosure requirements. (1) A broker or salesperson shall
disclose the existence and nature of relevant agency or other relationships to the parties to a real estate
transaction as provided in this section.

{2) A seller agent shall make the required relationship disclosures:

{a} to the seller at the time the listing agreement is executed or, if the seller agent is acting as a
seller subagent, at the time negatiations commence; and

(b) to the buyer or buyer agent at the time negotiations commence.

(3) A buyer agent shall make the required relationship disclosures:

(a) to the buyer at the time the buyer broker agreement is executed or, if the buyer agent is acting
as a buyer subagent, at the time negotiations commence; and

(b} to the seller or seller agent at the time negotiations commence.

(4} A statutory broker shail make the required relationship disclosure to the buyer and seller at the
time negotiations commence.

(5} A buyer agent or seller agent who subsequently becomes a dual agent shall disclose the
relationship to the buyer and seller and receive their consent prior to the time or at the time that the dual
agency arises.

(6} A disclosure required by this section must be signed and dated by the party to whom the
disclosure is directed and by the broker or salesperson. A disclosure must contain substantially the
following information:

{a) Seller agent disclosure to the seller: "(Name of seller agent) will be representing you as your
agent or subagent in the sale of your property located at (address of property). Your seller agent is
obligated to you as enumerated below. If your seller agent is also representing a buyer who becomes
interested in your property, a dual agency may'be created. In a dual agency relationship, the seller agent
is obligated to the buyer in the same way as to you. This conflict will prohibit the seller agent from
advocating exclusively on your behalf or the buyer’s behalf and may limit the level of representation you

receive. If the potential for a dual agency arises, the seller agent shall provide you with a dual agent
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disclosure. A seller agent cannot act as a dual agent without your consent and that of the buyer. This
consent is given by you and the buyer signing the dual agent disclosure. If you or the buyer declines to
give this consent, ydu( opportunity to sell your property to that buyer may be lost.

Your seller agent is obligated to you as follows:

(1) to act solely in the best interests of the seller to the éxclusion ot all other interests, including
those of the seller agent;

{2} to obey promptly and efficiently all lawful instructions of the seller;

(3} to disclose to the seller all relevant and material information that concerns the real estate
transaction and that is known by the seller agent and nat known by the seller, unless the information is
subject to confidentiality arising from a prior or existing agency relationship;

(4) to safeguard the seller’'s confidences;

(5} to ex.ercise reasonable skill, care, and diligence in pursuing the seller’s objectives as established
in the listing agreement;

(6) to fully account to the seller for all funds or property of the seller coming into the seller agent’s
possession;

{7} to comply with all applicable federal and state laws, rules, and regulations; and

{8) to carry out the terms of the listing agreement.”

{b) Seller agent disclosure 1o the buyer: "{Name of seller agent) is the agent of the seller with
respect to the seller's property located at {address of property). Although the seller agent is primarily
ohligated to the seller, the selier agent is obligated to you as specified below.

A seller agent is obligated t0 a buyer as follows:

{1) to disclose to a buyer any adverse materiai facts that concern the property and that are known
to the seller agent;

{2) to deal in good faith with the buyer; and

{3) to comply with all applicable federal and state laws, rules, and regulations.

“Adverse material fact” means a fact that should be recognized by a broker as being of enough
significance as to affect a person’s decision to enter into a contract to buy or sell real property and may
be a fact that materially affects the value or structural integrity or presents a documented health risk to
occupants of the property, The term may not include the fact that an occupant of the property has or has

had AIDS or another communicable disease or that the property was the site of a suicide or felony.”
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{c} Buyer agent disclosure to the buyer: "(Name of buyer agent) will be representing you as your
agent or subagent in the purchase of real property of the nature described in the buyer broker agreement.
Your buyer agent is obligated to you as enumerated below. If your buyer agent is also representing a seller
of property that you become interested in, a dua! agency may be created. In a dual agency relationship,
the buyer agent is obligated to the seller in the same way as to you. This conflict will prohibit the buver
agent from advocating exclusively on your behalf or on the seller’'s behalf and may limit the level of
representation you receive. If the potential for a dual agency arises, the buyer agent shall provide you with
a dual agent disclosure. A buyer agent cannot act as a dual agent without your consent and that of the
seiler. This consent is given by you and the seller signing the dual agent disclosure. If you or the seller
declines to give this cansent, your opportunity to acquire the seller’s property may be lost.

Your buyer agent is obligated to you as follows:

{1) to act solely in the best interests of the buyer to the exclusion of all other interests, including‘
those of the buyer agent;

{2} to obey promptly and efficiently ail lawful instructions of the buyer;

(3} to disclose to the buyer all relevant and material information that concerns the real estate
transaction and that is known by the buyer agent and not known by the buyer, uhless the information is
subject to confidentiality arising from a prior or existing agency relationship;

(4) to safeguard the buyer’s confidences;

(5) to exercise reasonable skill, care, and diligence in pursuing the buyer’s objectives as established

in the buyer broker agreement;

{6) to fully account to the buvyer for all funds or property of the buyer coming into the buyer
agent’'s possession;

(7} to comply with all applicable federal and state laws, rules, and regulations; and

(8} to carry out the terms of the buyer broker agreement.”

(d) Buyer agent disclosure to the seller: "{Name of buyer agent) is representing the buyer with
respect to the seller’s property located at {address of property}. Although the buyer agent is primarily
obligated to the buyer, the buyer agent is obligated to you as specified below.

A buyer agent is obligated to a seller as follows:

{i} to disclose to a seller any adverse material facts that concern the property ABILI.TY OF THE

BUYER TO PERFORM ON ANY PURCHASE OFFER and that are known to the buyer agent;

/\'\ -12- SB 224
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(ii) to deal in good faith with the seller; and

(i to comply with all applicable federal and state laws, rules, and regulations.

"Adverse material fact” means a fact that should be recognized by a broker as being of enough
significance as to affect a person’s decision to enter into a contract to buy or sell real property and may
be a fact that materially affects the buyer’s ability or intent to perform the buyer’s obligations under a
proposed or existing contract.”

le) Statutory agent BROKER disclosure to the buyer and seller: "{Name of statutory broker) will
be involved as a statutory broker with respect to the purchase and sale of real property located at
(address). A statutory broker is not the agent of the buyer or seller but is only assisting the parties in
executing a sale of the property. A statutory broker is obligated to the buyer and seller as specified below.

A statutory broker is abligated to the parties as follows:

{1) 1o disclose to a buyer any adverse material fact that concerns the property and that is known
to the statutory broker and not known to the buyer. However, the statutory broker is not required to
conduct an independent inspection of the property or to verify any representation made by the seller.

{2} to disclose to the seller any adverse material fact that concerns the buyer’'s intent or ability to
perform on the purchase offer and that is known to the statutory broker and not known to the seller;

{3) to exercise reascnable skill, care, and diligence in facilitating the purchase and sale of the
property; and

{4] 10 comply with all applicable federal and state laws, rules, and regulations.

"Adverse material fact" means a fact that should be recognized by a broker as being of enocugh
significance as to affect a person’s decision to enter into a contract to buy or sell real property. It may be
a fact that materially affects the value or structural integrity or presentis a documented health risk to
occupants of the property, but may not include the fact that an occupant of the property has or has had

AIDS or another communicable disease or that the property was the site of a suicide or felony, or it may

be a fact that materially affects the buyer’'s ability or intent to perform the buyer’'s obligations under a

proposed or existing contract.”

{f} Dual agent disclosure to the buyer and seller: "{Name of dual agent) is the agent of the buyer
interested in purchasing the property and of the seller of the property located at {(address of property). A
dual agent is obligated to the buvyer and seller as foliows:

(1} to act solely in the best interests of the buyer and selier to the exclusion of all other interests

-13 - SB 224
Montana Legislative Council



54th Legislature SB0224.03

—_

O W WM~ R WM

-—a

11

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

including the dual agent’s;

{2} to obey promptly and efficiently all lawful instructions of the buyer and seller;

{3} to disciose to the buyer and seller al! relevant and material information that concerns the real
estate transaction and that is known by the dual agent and not known by the buyer ar seller, unless the
information is subject to confidentiality arising from a prior or existing agency relationship;

{4} to exercise reasonable skill, care, and diligence in pursuing the buyer’s and seller’'s objectives
as established in the listing agreement and buyer broker agreement;

{B) to fully account to the buyer and seller for all funds or property of the buyer AND SELLER
coming into the dual agent’s possession;

{6) to comply with all applicable federal and state laws, rules, and regulations;

{7) to carry out the terms of the buyer broker agreement; and

{8) to safeguard the buyer’'s and seiler’s confidences, exeept-that SUBJECT TOQ the obligation to
disclose
sellersupersedes-any-confidentiality requireront—Moweverthe TO A BUYER OR A SELLER ANY ADVERSE
MATERIAL FACTS THAT ARE KNOQWN TO THE DUAL AGENT, REGARDLESS QF ANY CONFIDENTIALITY

CONSIDERATIONS. THE following may not be disclosed without the written consent of the party to whom

the information is confidential:
{a) that the buyer is willing to pay more than the buyer has offered for the property;
(b} that the seller is willing to accept less than the asking price for the property;
{c) factors motivating the buyer to buy or the seller to sell; and
(d} any other information that a party specifically indicates in writing to the dual agentis to be kept

contfidential and that is not relevanrtand-materanrformration—conpcerning-the real-estate-transaction AN
ADVERSE MATERIAL FACT.

"Adverse material fact” means a fact that should be recognized by a broker as being of enough
significance as to affect a person’s decision to enter into a contract to buy or selil real property. It may be
a fact that materially affects the value or structural integrity or presents a documented health risk to
occupants of the property, but may not include the fact that an occupant of the property has or has had
AIDS or another communicable disease or that the property was the site of a suicide or felony, or it may
be a fact that materially affacts the buyer's ability or intent to perform the buyer’'s obligations under a

proposed or existing contract.
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Upon signing this disclosure farm, the buyer and seller acknowledge that they understand the
obligations owed by a dual agent to them and consent to the dual agent representing them as a dual
agent.” |

{7} A written disclosure that complies with the provisions of this section must be construed as a
sufficient disclosure of the reiationship between a broker or salesperson and a buyer or seller and must be
construed as conclusively establishing the obligations owed by a broker or salesperson to a buyer or seller

in a real estate transaction.

NEW SECTION. Section 5. Vicarious liability. {1) A party to a real estate transaction is not liable
for a misrepresentation made by the party's agent or subagent unless:

{a) the party has actual knowledge of the misrepresentation; or

(b) the agent or subagent is repeating a misrepresentation made by the party.

(2) A broker is not liable for a misrepresentation made by the broker’s broker associate or subagent
unless: -

{a) the broker has actual knowledge of the misrepresentation;

{b) a broker associate making the misrepresentation is an employee of the broker and not an
independent contractor or subagent; or

{c) a broker associate or subagent is repeating a misrepresentation made by the broker.

{3} An agent is not liable for a misrepresentation made by the principal unless the agent has

ACTUAL knowledge of the misrepresentation.

NEW SECTION. Section 6. Name change -- directions to code commissioner. [n Title 37, chapter

51, or in material enacted by the b4th legislature that is to be codified in Title 37, chapter 51, wherever

the name "salesman" appears, the code commissioner is directed to change the name to "salesperson”.

NEW SECTION. Section 7. Codification instruction. [Sections 3 through 5] are intended to be

codified as an integral part of Title 37, chapter 51, part 3, and the provisions of Title 37, chapter 61, part
3, apply to {sections 3 through 5I.
-END-

-15 - SB 224

Z\,\ ( Montana Legisiative council



GOVERNOCR'S AMENDMENTS TO
SENATE BILL NO. 224
(REFERENCE COPY)
April 11, 19%5

1. Page 8, line 28.
Following: "diligence"
Insert: "in"

2. Page 11, line 30.
Page 13, line 24.

Page 14, line 28.

Strike: "AIDS or another"
Insert: "a*
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1 SENATE BILL NO. 224
INTRODUCED BY CHRISTIAENS, BOHLINGER, TOEWS, KLAMPE, SPRAGUE, BARNHART, WELDON,
FORRESTER, BARTLETT, SQUIRES, WILSON, HERTEL, KEATING, T. NELSON, GAGE

W N

&

A BILL FOR AN ACT ENTITLED: "AN ACT DEFINING THE RELATIONSHIPS AVAILABLE BETWEEN REAL
ESTATE BROKERS OR SALESPERSONS AND BUYERS OR SELLERS IN REAL ESTATE TRANSACTIONS;
ESTABLISHING THE OBLIGATIONS OWED BY REAL ESTATE BROKERS OR SALESPERSONS TO BUYERS
OR SELLERS IN REAL ESTATE TRANSACTIONS; REQUIRING REAL ESTATE BROKERS AND
SALESPERSONS TO PROVIDE BUYERS AND SELLERS WITH AGENCY DISCLOSURE STATEMENTS

S 0 W~

REGARDING AGENCY RELATIONSHIPS BETWEEN REAL ESTATE BROKERS OR SALESPERSONS AND
11 BUYERS OR SELLERS IN A REAL ESTATE TRANSACTION; AND.AMENDING SECTIONS 37-51-102 AND
12 37-51-321, MCA." '

13

14  BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

15
16 Section 1. Section 37-61-102, MCA, is amended to read:
17 "37-51-102. Definitions. Unless the context requires otherwise, in this chapter, the following

18  definitions apply:
18 (1) "Account” means the real estate recovery account established in 37-51-501.

20 (2) (a) "Adverse material fact” means a fact that should be recognized by a broker or salesperson

21 as being of enough significance as to affect a person’s decision to enter into a contract to buy or sell real

22 property and may be a fact that:

23 (i} materially affects the value, affects structural integrity, or presents a documented health risk

24 to occupants of the property; or

25 {ii) materiaily affects the buver’'s ability or_intent to perform_the buyer’s obligatiocns under a

26 proposed or existing contract.

27 {b) The term does not include the fact that an occupant of the property has or has had ABS—or

28 anether A communicable disease or that the property was the site of a suicide or felony,

29 {2}{3} "Board" means the board of realty regulation provided for in 2-15-1867.

30 +33(4) "Broker" includes an individual who:

-1 - 58 224

Z\C}ﬂ”"’ Legisiative Council REFERENCE BILL: INCLUDES

GOVERNOR’S AMENDMENTS DATED Y- \.QS



54th Legislature SB0224.04

™Mo

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

ia) for another or for valuable consideration or who with the intent or expectation of receiving
valuable consideration negotiates or attempts to negotiate the listing, sale, purchase, rental, exchange, or
lease of real estate or of the impravements on real estate or collects rents or attempts to collect rents;

{b) is employed by or on behalf of the owner or lessor of real estate to conduct the sale, leasing,
subleasing, or other disposition of real estate for consideration;

{c) engages in the business of charging an advance fee or contracting for collection of a fee in
connection with a contract by which the individual undertakes primarily to promote the sale, iease, or other
disposition of real estate in this state through its listing in a publication issued primarily for this purpose or
for referral of infarmation concerning real estate to brokers;

{d) makes the advertising, sale, lease, or other real estate-information available by public display
to potential buyers and who aids, attempts, or offers to aid, for a fee, any person in locating or obtaining
any real estate for purchase or |lease;

{e) aids or attempts or offers to aid, for a fee, any person in locating or obtaining any real estate
for purchase or lease;

(f) receives a fee, commission, or other compensation for referring to a licensed broker or satesman
salesperson the name of a prospective buyer or seller of real property; or

{g) advertises or represents to the public that the individual is engaged in any of the activities
referred to in subsections {34a} (4){a) through {3H& (4)(f}.

43{5] "Broker associate" .means a broker who associates, as_an employee or independent

contractor, with a broker owner and does not own an interest in a real estate firm.
{84(6) "Broker owner" means a broker who owns or has a financial interest in a real estate firm.

(7)_"Buyer" means a person who is interested in_acguiring an ownership interest in real property

or who has entered into an agreement to acquire_an interest in real property. The term includes tenants

or pbtent]aF lenants with respect to leases or rental agreements of real property.

(8] "Buver agent” means a brgker or salesperson_who, pursuant to_a written buyer broker

agreement, is acting as the agent of the buyer in_a real estate transaction and includes a buver subagent

and an in-house buyer agent designate.

{9) "Buyer broker agreement” means a written agreement in which a prospective buyer employs

a_broker to locate real estate of the type and with terms and conditions as designated in the written

agreement.
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{10) "Buyer subagent" means a broker or saleéperson who, pursuant to an offer of a subagency,

acts as the agent of a buyer.

{6+(11) "Department" means the department of commerce provided for in Title 2, chapter 15, part

18.

{12) "Dual agent" means a broker or salesperson who, pursuant to a_written listing agreement or

buyer broker agreement or as a buyer or seller subagent, acts as the agent of both the buver and seller with

written authorization as provided in [section 4]. An in-house buyer or seller agent designate may not be

considered a dual agent.

{13) "Franchise agreement” means a contract or agreement by which:

(a) a franchisee is granted the right to engage in business under a marketing plan prescribed in
substantial part by the franchisor;

{b) the operation of the franchisee’s business is substantially associated with the franchisor’s
trademark, trade name, logotype, or other commercial symbol or advertising designating the franchisor; and

(c) the franchisee is required to pay, directly or indirectly, a fee for the right to operate under the
agreement.

{14) "In-house buver agent designate"” means a broker associate or salesperson employed by or

associated as an independent contractor with a broker owner and designated by the broker owner as the

exclusive agent for a buyer for a designated transaction and who may not be considered to be acting for

other than the buyer with respect to the designated transaction.

{15) "In-house seller agent designate” means a broker_associate or salesperson employed by or

associated as an independent contractor with a broker owner and designated by the broker owner as the

exclusive agent for a seller for a designhated transaction and who may not be considered to be acting for

other than the seller with respect 10 the designated transaction.

{16} "Listing agreement” means a written agreement between a seller and broker for the sale of

real .estate, with the terms and conditions set out in the agreement.

{17) "Negotiations" means:

la) efforts to act as an intermediary between parties to a real estate transaction;

(b)_1facilitating_and participating in_contract discussions;

{(c) completing forms for otfers, counteroffers, addendums, and other writings; and

{d} _presenting offers and counteroffers.
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{83(18) "Person” includes individuals, partnerships, associations, and corporations, foreign and
domestic, except that when referring to a person licensed under this chapter, it means an individual.

{93(19) "Property manager” includes a person who for a salary, commission, or compensation of
any kind engages in the business of leasing, renting, subleasing, or other transfer of possession of real
estate belonging to others without transfer of the title to the property, pursuant to 37-561-601 and
37-51-602.

+134{20) "Real estate" includes leaseholds as well as any other interest or estate in land, whether
corporeal, incorporeal, freghold, or nanfreehold and whether the real estate is situated in this state or
elsewhere.

(21) "Real estate transaction” means the sale, exchange, or lease or grant of an option for the sale,

exchange, or lease of an interest in real estate and includes all communication, interposition, advisement,

negetiation, and contract development and closing.

3422) “Salesman™ "Salesperson” includes an individual who for a salary, commission, or
compensation of any kind is associated, either directly, indirectly, regularly, or occasionally, with a real
estate broker to sell, purchase, or negotiate for the sale, purchase, exchange, or renting of real estate.

(23) "Seller" means a person _who has entered into_a listing agreement to sell real estate and

includes landlords who have an interest in or are a party to a lease or rental agreement.

(24) "Seller agent” means a proker or salesperson who, pursuant to a written listing agreement, acts

as the agent of a seller and includes a seller subagent and an in-house seller agent designate.

(25} "Seller subagent” means a broker or salesperson who, pursuant to an offer of a subagency,

acts as the agent of a selier.

{26) {a) "Statutory broker” means a broker or salesperson who assists one or more parties to a real

estate transaction without acting as an agent or representative of any party to the real estate transaction.

{b) A broker or salesperson is presumed ta be acting as a statutory broker unless the broker aor

salesperson has entered into a listing agreement with a seller or a buyer broker agreement with a buver or

has disclosed, as required in this chapter, a relationship other than that of a statutory broker.”

Section 2. Section 37-61-321, MCA, is amended to read:
"37-51-321. Revocation or suspension of license -- initiation of proceedings -- grounds. (1} The

board may on its own motion and shall on the sworn complaint in writing of a person investigate the
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actions of a real estate broker or a real estate salesperson, subject to 37-1-101 and 37-1-121, and may
revoke or suspend a license issued under this chapter when the broker or salesperson has been found guilty
by a majority of the board of any of the following practices:

{a) intentionally misleading, untruthful, or inaccurate advertising, whether printed or by radio,
display, or other ﬁature, which advertising in any material particular or in any material way misrepresents
any property, terms, values, policies, or services of the business conducted. A broker who operates under
a franchise agreement engages in misleading, untruthful, or inaccurate advertising if in using the franchise
name, the broker does not incorporate the broker’'s awn name in the franchise name or logotype or does
not conspicuously display, on the broker’s letterhead and other printed materials available to the public, a
statement that the broker’s office is independently owned and operated and the trade name, if any, by
which the office is known. The board may not adopt advertising.standards more stringent than those set
forth in this subsection.

{b) making any false promises of a character likely to influence, persuade, or induce;

(c) pursuing a continued and flagrant course of misrepresentation or making false promises through
agents or salespersons or any medium of advertising or otherwise:

{d) use of the term "realtor"” by a person not authorized to do so or using another trade name or
insignia of membership in a real estate organization of which the licensee is not a member;

(e) failing to account for or to remit money caming into the broker's or salesperson’s pessession
belonging to others;

(f) accepting, giving, or charging an undisclosed commission, rebate, or profit on expenditures
made for a principal;

(g} acting in a dual capacity of broker and undisclosed principal in a transaction, including failing
to disclose in advertisements for real property the person’s dual capacity as broker and principal;

(h} quaranteeing, authorizing, or permitting a person to guarantee future profits whiek that may
result from the resale of real property;

(i} offering real property for sale or lease without the knowledge and consent of the owner or the
owner's authorized agent or on terms other than those authorized by the owner or the owner’s authorized
agent;

{j) inducing a party to a contract of sale or lease to break the contract for the purpose of

substituting a new contract with another principal;
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(k) accepting employment or compensation for appraising real property contingent on the reporting
of a predetermined value or issuing an appraisal report on real property in which the broker or salesperson
has an undisciosed interest;

(Il negotiating a sale, exchange, or lease of real property directly with ar-ewnererlessee a seller
or _buver if the broker or salesperson knows that the ewper seller or buyer has a written, outstanding

contract listing agreement or buyer broker agreement in connection with the property granting an exclusive

agency to another broker;

(m) soliciting, selling, or offering for sale real property by conducting lotteries for the purpose of
influgncing a purchaser or prospective purchaser of reat property;

(n) representing or attempting to represent a real estate broker other than the employer without
the express knowledge or consent of the employer;

(o} failing voluntarily to furnish a copy of a written instrument to a party executing it at the time
of its execution;

{p} paying a commission in connection with a real estate sale or transaction to a person who is not
licensed as a real estate broker or real estate salesperson under this chapter;

{q) intentionaily violating a rule adopted by the board in the interests of the public and in conformity '
with this chapter;

{r} failing, if a salesperson, to place, as soon after receipt as is practicably possible, in the custody
of the salesperson's registered broker, deposit money or other money entrusted to the salesperson in that
capacity by a person;

{s} demonstrating unworthiness or incompetency to act as a broker or salesperson; or

(t) conviction of a felony.

{2) (a) Itis unlawful for a broker or salesperson to openly advertise property belonging to others,
whether by means of printed material, radio, television, or display or by other means, unless the broker or
salesperson has a signed listing agreement from the owner of the property. The listing agreement must be
valid as of the date of advertisement.

{b) The provisions of subsection {2}(a) do not prevent a broker or salesperson from including
information on properties listed by other brokers or salespersons who will cooperate with the selling broker
or salesperson in materials dispensed to prospective customers.

{c} The license of a broker or salesperson who violates this subsection (2) may be suspended or
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revoked as provided in subsection {1)."

NEW SECTION. Section 3. Duties, duration, and termination of relationship between broker or

salesperson and buyer or seller. {1} The provisions of this chapter and the duties described in this section
govern the relationships between brokers or salespersons and buyers or sellers and are intended to replace
the common law as applied to these relationships. The duties of a broker ar salesperson vary depending
upon the relationship with a party to a reai estate transaction and are as provided in this section.

{2) A seller's agent is obligated to the selier to:

{a] act solely in the best interests of the seller;

{(b) obey promptly and efficiently all lawful instructions of the seller;

{c) disclose all relevant AND MATERIAL information that concerns the real estate transaction and

that is known to the seller’s agent and not known or discoverable by the seller, unless the information is
subject to confidentiality arising from a prior or existing agency relationship on the part of the seller’s agent;

{d) safeguard the seller’s confidences;

{e) exercise reasonable care, skill, and diligence in pursuing the seller’s objectives and in complying
with the terms established in the listing agreement;

{f) fully account to the seller for any funds or property of the seller that comes into the seller’s
agent’s possession; and

{g) comply with all applicable federal and state laws, rules, and regulations.

{3} A seller's agent is obligated to the buyer to:

{a) disclose to a buyer or the buyer's agent any adverse material facts that concern the property
and that are known to the seller’'s agent, except that the seller’'s agent is not required to inspect the
property or verify any statements made by the seller;

(B) DISCLOSE TQO A BUYER OR THE BUYER'S AGENT WHEN THE SELLER'S AGENT HAS NO

PERSONAL KNOWLEDGE QF THE VERACITY OF INFORMATION REGARDING ADVERSE MATERIAL FACTS

THAT CONCERN THE PROPERTY;

#3C) act in good faith with a buyer and a buyer’s agent; and
+}(D) comply with all applicable federal and state laws, rules, and regulations.
(4) A buyer’'s agent is obligated to the buyer to:

(a} act solely in the best interests of the buyer;
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(b) obey promptly and efficiently all lawful instructions of the buyer;

{c) disclose all relevant AND MATERIAL information that concerns the real estate transaction and

that is known to the buyer’s agent and not known or discoverable by the buyer, unless the information is
subject to confidentiality arising from a prior or existing agency relationship on the part of the buyer's
agent;

{d) safeguard the buyer’s confidences;

(e) exercise reasonable care, skill, and diligence in pursuing the buyer’'s objectives and in complying
with the terms established in the buyer broker agreement;

{f} fully account to the buyer far any funds or property of the buyer that comes into the buyer’s
agent’s possession; and

(g) comply with all applicable federal and state laws, rules and regulations.

(5) A buyer’s agent is obligated to the seller to:

{a) disclose any adverse material facts that are known to the buyer’s agent and that concern the
ability of the buyer to perform on any purchase offer;

(B) DISCLOSE TO THE SELLER OR THE SELLER'S AGENT WHEN THE BUYER'S AGENT HAS NO

PERSONAL KNOWLEDGE OF THE VERACITY OF INFORMATION REGARDING ADVERSE MATERIAL FACTS

THAT CONCERN THE PROPERTY;

{b}HC) act in good faith with a selier and a seller’s agent; and

{e+{B) comply with all applicable federal and state laws, rules, and regulations.

(6) A statutory broker is not the agent of the buyer or seller but nevertheless is obligated to them
{o:

{a) disclose to:

{i} a buyer or a buyer’s agent any adverse material facts that concern the property and that are
known to the statutory broker, except that the statutory broker is not required to inspect the property or
verify any statements made by the seller;

(i) a seller or a seller’s agent any adverse material facts that are known to the statutory broker and
that concern the ability of the buyer to perform on any purchase offer;

(b} exercise reasonable care, skill, and diligence IN putting together a real estate transacticn; and

{c) comply with all applicable federal and state laws, rules, and regulations.

{7) A dual agent is obligated to a seller in the same manner as a seller’s agent and is obligated to
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a buyer in the same manner as a buyer's agent under this section, except as follows:

(a) a dual agent has a duty to disclose to a buyer or seller any adverse material facts that are
known to the dual agent, regardless of any confidentiality considerations; and

(b} a dual agent may not disclose the following information without the written consent of the
person to whom the information is confidential:

(i) the fact that the buyer is willing to pay more than the offered purchase price;

{ii) the fact that the seller is willing to accept less than the purchase price that the seller is asking
for the property;

(i) factors motivating either party to buy or sell; and

{ivl any information that a party indicates in writing to the dual agent is to be kept confidential.

{8) (a) The agency relationship of a buyer agent, seller agent, or dual agent continues until the
earliest of the following dates:

(i) completion of performance by the agent;

(ii) the expiration date agreed to in the listing agreement or buyer broker agreement; or

{iiiy the occurrence of any authorized termination of the listing agreement or buyer broker
agreement.

(b} A statutory broker’s relationship continues until the completion, termination, or abandonment
of the real estate transaction giving rise to the relationship.‘

{9} Upon termination of an agency relationship, a broker or salespersan does not have any further
duties to the principal, except as follows:

{a} to account for all monrey and property of the principal;

(b) to keep confidential all information received during the course of the agency relationship that
was made confidential at the principal’s direction, except for:

{i} subsequent conduct by the principal that authorizes disclosure;

(i1} disclosure required by law or to prevent the commission of a crime;

({iii) the information being disclosed by someone other than the broker or salesperson; and

(iv) the disclosure of the information being reasonably necessary to defend the conduct of the
broker or salesperson, including employees, independent contractors, and subagents.

(10) CONSISTENT WITH THE LICENSEE'S DUTIES AS A BUYER AGENT, A SELLER AGENT, A
DUAL AGENT, OR A STATUTORY BROKER, A LICENSEE SHALL ENDEAVOR TO ASCERTAIN ALL
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PERTINENT FACTS CONCERNING EACH PROPERTY IN ANY TRANSACTION IN WHICH THE LICENSEE

ACTS 80 THAT THE LICENSEE MAY FULFILL THE OBLIGATION TO AVOID ERROR, EXAGGERATION,

MISREPRESENTATION, OR CONCEALMENT OF PERTINENT FACTS.

NEW SECTION. Section 4. Relationship disclosure requirements. (1) A broker or salesperson shall
disclose the existence and nature of relevant agency or other relationships to the parties to a real estate
transaction as provided in this section.

(2) A seller agent shall make the required relationship disclosures:

{a) to the seller at the time the listing agreement is executed or, if the seller agent is acting as a
seller subagent, at the time negotiations commence; and

{b) to the buyer or buyer agent at the time negotiations commence.

(3} A buyer agent shall make the required relationship disclosures:

{al to the buyer at the time the buyer broker agreement is executed or, if the buyer agent is acting
as a buyer subagent, at the time negotiations commence; and

(b} to the seller or seller agent at the time negotiations commence.

{4) A statutory broker shall make the required relatianship disclosure to the buyer and seller at the
time negotiations commence.

(5) A huyer agent or seller agent who subsequently hecomes a dual agent shall disclose the
relationship to the buyer and seller.and receive their consent prior to the time or at the time that the dual
agency arises.

{6) A disclosure reguired by this section must be signed and dated by the party to whom the
disclosure is directed and by the broker or salesperson. A disclosure must contain substantially the
following information:

(a) Seller agent disclosure to the selfer: "{Name of seller agent) will be representing you as your
agent or subagent in the sale of your property located at (address of property]. Your seller agent is
obligated to you as enumerated below. If your seller agent is also representing a buyer who becomes
interested in your property, a dual agency may be created. In a dual agency relationship, the seller agent
is obligated to the buyer in the same way as to you. This conflict will prohibit the seller agent from
advocating exclusively on your behalf or the buyer’s behalf and may limit the leve! of representation you

receive. If the potential for a dual agency arises, the seller agent shall provide you with a dual agent
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disclosure. A seller agent cannot act as a dual agent without your consent and that of the buyer. This
consent is given by you and the buyer signing the dual agent disclosure. [f you or the buyer declines to
give this consent, your opportunity to sell your property to that buyer may be lost,

Your seller agent is obligated to you as follows:

{1} to act solely in the best interests of the seller to the exclusion of all other interésts, including
those of the seller agent;

(2} to obey promptly and efficiently all lawful instructions of the seller;

{3) to disclose to the seller all relevant and material information that concerns the real estate
transaction and that is known by the seller agent and not known by the seller, unless the information is
subject to confidentiality arising from a prior or existing agency relationship;

{4) to safeguard the seller’s confidences;

{5) to exercise reasonable skill, care, and diligence in pursuing the seller’s objectives as established
in the listing agreement;

(6) to fully account to the seller for all funds or property of the seller coming into the seller agent’s
possessian;

{(7) to comply with all applicable federal and state laws, rules, and regulations; and

(8) to carry out the terms of the listing agreement.”

{b) Seller agent disclosure to the buyer: "(Name of seller agent) is the agent of the seller with
respect to the seller’s property located at {address of property). Although the seller agent is primarily
obligated to the seller, the seller agent is obligated to you as specified below.

A seller agent is obligated to a buyer as follows:

(1) to disclose to a buyer any adverse material facts that concern the property and that are known
to the seller agent,

{2) to deal in good faith with the buyer; and

{3) to comply with all applicable federal and state laws, rules, and regulations.

"Adverse material fact” means a fact that should be recognized by a broker as being of enough
significance as to affect a person’s decision to enter into a contract to buy or sell real property and may
be a fact that materially affects the value or structural integrity or presents a documented health risk to
occupants of the property. The term may not inciude the fact that an occupant of the property has or has

had AlBS-eranether A communicable disease or that the property was the site of a suicide or felony."”
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{(c) Buyer agent disclosure to the buyer: "(Name of buyer agent) will be representing you as your
agent or subagent in the purchase of real property of the nature described in the buyer broker agreement.
Your buyer agent is obligated to you as enumerated below. If your buyer agent is also representing a seller
of property that you become interested in, a dual agency may be created. In a dual agency relationship,
the buyer agent is obligated to the seller in the same way as to you. This conflict will prohibit the buyer
agent from advocating exclusively on yaur behalf or on the seller’s behalf and may limit the level of
representation you receive. If the potential for a dual agency arises, the buyer agent shall provide you with
a dual agent disclosure. A buyer agent cannot act as a dual agent without your consent and that of the
seller. This consent is given by you and the seller signing the dual agent disclosure. If you or the seller
declines to give this consent, your gpportunity to acquire the seller’s property may be lost.

Your buyer agent is obligated to you as follows:

(1) to act solely in the best interests of the buyer to the exclusion of all other interests, including
those of the buyer agent;

(2} to obey promptly and efficiently all lawful instructions of the buyer;

{3) to disclose to the buyer all relevant and material information that cancerns the real estate
transaction and that is known by the buyer agent and not known by the buyer, uniess the information is
subject to confidentiality arising from a prior or existing agency relation_ship;

(4) to safeguard the buyer’s confidences;

(5} toexercise reasonable skill, care, and diligence in pursuing the buyer’s objectives as established
in the buyer broker agreement; |

{6) to fully account to the buyer for ali funds or property of the buyer coming into the buyer
agent’s possession;

(7) to comply with all applicable federal and state laws, rules, and regulations; and

(8} to carry out the terms of the buyer broker agreement.”

{d) Buyer agent disclosure to the seller: "(Name of buyer agent) is representing the buyer with
respect to the seller’s property located at (address of property). Although the buyer agent is primarily
obligated to the buyer, the buyer agent is obligated ta you as specified below.

A buyer agent is obligated to a seller as follows:

(i) to disclose to a seller any adverse material facts that concern the preperty ABILITY OF THE
BUYER TQ PERFORM ON ANY PURCHASE OFFER and that are known to the buyer agent;
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{ii} to deal in good faith with the seller; and

{iiiy to comply with all applicable federal and state laws, rules, and regulations.

"Adverse material fact" means a fact that should be recognized by a broker as being of enough
significance as to affect a person’s decision to enter into a contract to buy or sell real property and may
be a fact that materially affects the buyer’s ability or intent to perform the buyer’s obligations under a
proposed or existing contract.”

(e) Statutory agert BROKER disclosure to the buyer and seller: "{Name of statutory broker) will
be involved as a statutory broker with respect to the purchase and sale of real property located at
{address). A statutory broker is not the agent of the buyer or seller but is only assisting the parties in
executing a sale of the property. A statutory broker is obligated to the buyer and seller as specified below.

A statutory broker is abligated to the parties as follows: .

{1} to disclose to a huyer any adverse material fact that concerns the property and that is known
to the statutory broker and not known to the buyer. However, the statutory broker is not required to
conduct an independent inspection of the property or to verify any representation made by the seller.

(2) to disclose to the seller any adverse material fact that concerns the buyer’s intent or ability to
perform on the purchase offer and that is known to the statutory broker and not known to the seiler;

{3) to exercise reasonable skill, care,.and diligence in facilitating the purchase and sale of the
property; and

(4) to comply with all applicable federal and state laws, rules, and regulations.

"Adverse material fact” means a fact that should be recognized by a broker as being of enough
significance as 10 affect a person’s decision to enter into a contract to buy or sell real property. It may be
a fact that materially affects the value or structural integrity or presents a documented health risk to
occupants of the property, but may not include the fact that an occupant of the property has or has had
AdBS-er-apother A communicable disease or that the property was the site of a suicide or felony, or it may
be a fact that materially affects the buyer’s ability or intent to perform the buyer’s obligations under a
proposed or existing contract.”

{(f} Dual agent disciosure to the buyer and seller: "(Name of dual agent) is the agent of the buyer
interested in purchasing the property and of the seller of the property located at {(address of property). A
dual agent is obligated to the buyer and seller as follows:

{1) to act solely in the best interests of the buyer and seller to the exclusion of all other interests
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including the dual agent’s;

(2) to obey promptly and efficiently all tawful instructions of the buyer and seller;

(3) to disclose to the buyer and seller all relevant and material information that concerns the real
estate transaction and that is known by the dual agent and not known by the buyer or seller, unless the
information is subject to confidentiality arising from a prior or existing agency relationship;

(4) to exercise reasonable skill, care, and diligence in pursuing the buyer’s and sei!er"s objectives
as estabtlished in the listing agreement and buyer broker agreement;

{8) to fully account to the buyer and seiler for alil funds or property of the buyer AND SELLER
coming into the dual agent’s possession;

{6) to comply with all applicable federal and state laws, rules, and regulations;

{7) to carry out the terms of the buyer broker agreement; and

(8) to safeguard the buyer’s and seller’'s confidences, exeeptthat SUBJECT TO the obligation to
disclose rele

sellersupersedes-any-confidentiality requirement—However—the TO ABUYER OR A SELLER ANY ADVERSE
MATERIAL FACTS THAT ARE KNOWN TO THE DUAL AGENT, REGARDLESS OF ANY CONFIDENTIALITY

CONSIDERATIONS. THE following may not be disclosed without the written consent of the party to whom

the information is confidential:
(a) that the buyer is willing to pay more than the buyer has offered for the property;
(b) that the seller is willing to accept less than the asking price for the property;
(c} factors motivating the buyer to buy or the seller to seli; and
{(d} any other information that a party specifically indicates in writing to the dual agent is to be kept

confidential and that is not

ADVERSE MATERI|AL FACT.

"Adverse material fact” means a fact that should be recognized by a broker as being of enough
significance as to affect a person’s decision to enter into a contract to buy or sell real property. It may be
a fact that materially affects the value or structural integrity or presents a documented health risk to
occupants of the property, but may not include the fact that an occupant of the property has or has had
AdDS-eranether A communicable disease or that the property was the site of a suicide or felony, or it may
be a fact that materially affects the buyer’s ability or intent to perform the buyer’s abligations under a

propesed or existing contract.
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Upan signing this disclosure form, the buyer and seller acknowledge that they understand the
obligations owed by a dual agent to them and consent to the dual agent representing them as a dual
agent.”

{7} A written disclosure that complies with the provisions of this section must be construed as a
sufficient disclosure of the relationship between a broker or salesperson and a buyer or selier and must be
construed as conclusively establishing the obligations owed by a broker or salesperson to a buyer or seller

in a real estate transaction.

NEW SECTION. Section 5. Vicarious liability. (1) A party to a real estate transaction is not liable

for a misrepresentation made by the party’s agent or subagent uniess:

(a) the party has actual knowledge of the misrepresentation; or

{b) the agent ar subagent is repeating a misrepresentation made by the party.

(2) A brokeris notliable for a misrepresentation made by the broker’s broker associate or subagent
unless:

{a) the broker has actual knowledge of the misrepresentation;

(b) a broker associate making the misrepresentation is an employee of the broker and not an
independent centractor or subagent; or

(c) a broker associate or subagent is repeating a misreprasentation made by the broker.

(3) An agent is not liable for a misrepresentation made by the principal unless the agent has

ACTUAL knowledge of the misrepresentation.
NEW SECTION. Section 6. Name change -- directions to code commissioner. in Title 37, chapter
51, or in material enacted by the 54th legislature that is to be codified in Title 37, chapter 51, wherever

the name "salesman” appears, the code commissioner is directed to change the name to "salesperson™.

NEW SECTIQN. Section 7. Codification instruction. [Sections 3 through 5} are intended to be

codified as an integral part of Title 37, chapter 51, part 3, and the provisions of Title 37, chapter b1, part
3. apply to [sections 3 through 5].
-END-
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