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5  SEVERAL LIABILITY D ERMNAT!JKA?IMENDWG SECTION 274-753",; rﬁmwo PROVIDING AN
6 IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY DATE." Al isn ’Z[:—‘cf
,
8 WHEREAS, on August 29, 1994, the Montana Supreme Court, in Newville v. State of Montana
9 Department of Family Services, B83 P.2d 793, 51 St. Rptr. 758 (1994), struck down as unconstitutional
10 part of section 27-1-703, MCA, limiting the common-law doctrine of joint and several liability; and
11 WHEREAS, the basis of the holding was that the statute lacked certain procedural safeguards; and
12 WHEREAS, the Legislature wishes to provide for procedural safeguards considered necessary by

13 the Montana Supreme Court.

15 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

16

17 Section 1. Section 27-1-703, MCA, is amended to read:

18 "27-1-703. Multiple defendants -- determination of liability. (1) Except as provided in subsections
19 (2} and (3), whenever the negligence of afy a party in any action is an issue, each party against whom

20 recovery may be allowed is jointly and severally liable for the amount that may be awarded to the claimant
21 but has the right of contribution from any other person whose negligence may have contributed as a
22 proximate cause to the injury complained of.

23 (2) Aay A party whose negligence is determined to be 50% or less of the combined negligence of
24 all persons described in subsection (4) is severally liable anly and is responsible only for the amount of
25 negligence attributable to kim that party, except as provided in subsection {3). The remaining parties are
26 jointly and severally liable for the total less the amount attributable to the claimant.

27 (3} A party may be jointly liable for all damages caused by the negiigence of another if both acted
28 in concert in contributing to the claimant's damages or if one party acted as an agent of the other,

29 (4) On motion of any party against whom a claim is asserted for negligence resulting in death or

30 injury to person or property, any other person whose negligence may have contributed as a proximate
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cause to the injury complained of may be joined as an additional party to the action. For purposes of

determining the percentage of liability attributable to each party whose action contributed to the injury

complained of, the trier of fact shall consider the negligence of the claimant, injured person, defendants,

including persons released from liability by the claimant and persons immune from liability to the claimant.

must aiso be considered by the trier of fact, as provided in subsection {6). The trier of fact shall apportion

the percentage of negligence of all sueh persons listed in this subsection. However, in attributing negligence

among persons, the trier of fact may not consider or determine any amount of negligence on the part of
any injured person’s employer or coemployee to the extent that sweh the employer or coemployee has tort
immunity under the Workers’ Compensation Act or the Occupational Disease Act of this-state Montana,
of any other state, or of the federal government. Contribution shai must be proportional to the liability of
the parties against whom recovery is allowed. Nothing contained in this section shelbmake makes any party
indispensable pursuant to Rule 19, Montana Rules of Civil Pracedurd.

(5) If for any reason all or part of the contribution from a party liable for contribution cannot be
obtained, each of the other parties shall contribute a proportional pari of (he unpaid portion of the
noncontributing party’s share and may obtain judgment in a pending or subsequent action for contribution
from the noncontributing party. A party found to be 50% or less negligent for the injury complained of is
liable tor contribution under this section only up to the percentage of negligence attributed to hirs that
party.

{6}{a} In an action based on negligence, a defendant may assert as a defense that the damages of

the claimant were caused in full or in part by a nonparty, which may be referred to as a nonparty_defense,

{b) In determining the percentage of liability attributable to persons who are parties to the action,

the trier of fact shall consider the negligence of nonparties, including persons released from liability by the

claimant and persons immune from liability to the claimant, if a nonparty defense is properly asserted in

accordance with this subsection [6). A finding of negligence of a nonparty is not a presumptive or

conclusive finding as to that nonparty for purposes of a prior or subseguent action involving that nonparty.

{c) The burden_of proof as to a nonparty’s liability is on the defendant or defendants who

affirmatively plead the nonparty defense, but this subsection (6) does not relieve the claimant of the burden

of proving that negligence on the part of the defendant or defendants contributed as a proximate cause to
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the injury of the claimant or alter other proof requirements.

{d) A_nonparty defense must be affirmatively pleaded as a part of the answer. A defendant who

gains actual knowledge of a nonparty defense after the filing of that defendant’s answer may plead the

defense with reasonable promptness, as determined by the trial court, in a manner that is consistent with:

(i) giving the defendant a reasonable opportunity to discover the existence of a nonparty defense;

{il _giving the claimant a reasonable opportunity to defend against a nonparty defense; and

(il _giving the claimant a reasonable opportunity, if appropriate, to_add the nonparty as an

additional defendant to the action before the expiration of the period of limitation applicable to the claim.

However, this subsection [iii) does not extend the period of limitation or revive the action if the period of

limitation has expired."”

NEW SECTION. Section 2. Severability. If a part of [this act] is invalid, all valid parts that are

severable from the invalid part remain in effect. If a part of {this act] is invalid in one or more of its
applications, the part remains in effect in all valid applications that are severable from the invalid

applications.

NEW SECTION. Section 3. Applicability. [This act} applies to all claims for relief not reduced to

final judgment on [the effective date of this act].

NEW SECTION, Section 4. Effective date. [This act] is effective on passage and approval.

-END-
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APPROVED BY COM
ON JUDICIARY

1 SENATE BILL NO. 212
INTRODUCED BY BISHOP, BROWN, HALLIGAN, HARP, BENEDICT, JACOBSON, TVEIT, GAGE,
GRIMES, JABS, HERTEL, GRINDE, FOSTER, GRADY, BAER, KEATING, FORRESTER, PAVLOVICH,
WATERMAN, CRIPPEN, R. JOHNSON, HAYNE, HIBBARD

SEVERAL LIABILITY DETERMINATIONS; PERMITTING THE CONSIDERATION OF NEGLIGENCE BY AN

EMPLOYER OR COEMPLOYEE IN CERTAIN CIVIL ACTIONS; AMENDING SECTION 27-1-703, MCA; AND

2
3
4
5
6 A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING PROCEDURAL SAFEGUARDS FOR JOINT AND
7
8
9 PROVIDING AN IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY DATE."

0

11 WHEREAS, on August 29, 1994, the Montana Supreme Court, in Newville v. State of Montana

12 Department of Family Services, 883 P.2d 793, 51 St. Rptr. 758 (1994), struck down as unconstitutional

13 part of section 27-1-703, MCA, limiting the commaon-law doctrine of joint and several liability; and
14 WHEREAS, the basis of the holding was that the statute lacked certain procedural safeguards; and
15 WHEREAS, the Legislature wishes to provide for procedural safeguards considered necessary by

16 the Montana Supreme Court-; AND

17 WHEREAS, ON JANUARY 18, 1995, THE MONTANA SUPREME COURT IN WETCH V. UNIQUE

18 CONCRETE CO., P.2D . b2 ST,  REP. 6 (1995}, INTERPRETED SECTION_27-1-703, MCA, TO

19  PRECLUDE THE TRIER OF FACT FROM HEARING ABOUT OR CONSIDERING THE NEGLIGENCE OF THE

20  PLAINTIFF'S EMPLOYER [N A CASE IN WHICH THAT NEGLIGENCE SHOULD HAVE ABSGOLVED OR

21 SUBSTANTIALLY LIMITED THE LIABILITY OF A CONTRACTOR DOING WORK ON THE EMPLOYER’S

22 OFFICE BUILDING: AND

23 WHEREAS, THE LEGISLATURE WISHES TO PROVIDE THAT NEGLIGENCE ON THE PART OF THE

24  CLAIMANT'S EMPLOYER OR COEMPLOYEE MAY BE CONSIDERED AND DETERMINED AS PART OF A

25 NONPARTY DEFENSE, AS PROVIDED IN THIS BILL.

27  BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

28
29 Section 1. Section 27-1-703, MCA, is amended to read:
30 "27-1-703. Multiple defendants -- determination of liability. {1} Except as provided in subsections

-1- SB 212
Montana Legisiative Councit

SECOND READING



54th Legislature SB0212.02

[ TR ¢+ SR+ - SN S o » SR & ) BN - U % B S B

—_ e e ek e A e e
0 ~N O 1 AW N -

19
20
21
22
23
24
25
26
27
28
29
30

{2) and (3}, whenever the negligence of any a party in any action is an issue, each party against whom
recovery may be allowed is jointly and severally liable for the amount that may be awarded to the claimant
but has the right of contribution from any other person whose negligence may have contributed as a
proximate cause to the injury complained of,

(2) Ary A party whose negligence is determined to be 50% or less of the combined negligence of
all persons described in subsection {4) is severally liable only and is responsible only for the amount of
negligence attributable to kim that party, except as provided in subsection (3). The remaining parties are
jointly and severally liable for the total less the amount attributable to the claimant.

{3) A party may be jointly liable for all damages caused by the negligence of another if both acted
in cancert in contributing to the claimant’s damages or if one party acted as an agent of the other.

{4} On motion of any party against whom a claim is asserted for negligence resuiting in death or
injury to person or property, any other person whose negligence may have contributed as a proximate
cause to the injury complained of may be joined as an additional party to the action. For purposes of

determining the percentage of liability attributable to each party whose action contributed to the injury

complained of, the trier of fact shall consider the negligence of the claimant, injured person, defendants,

including persons released from liability by the claimant and persons immune from liability to the claimant,

must alsg be considered by the trier of fact, as provided in subsection (6). The trier of fact shall apportion

the percentage of negligence of all sueh persons listed in this subsection. Mewever—nA—gtirbuting

Contribution shalt must be
proportional to the liability of the parties against whom recovery is allowed. Nothing contained in this
section shal-make makes any party indispensable pursuant to Rule 19, Montana Rules of Civil Procedure.

{b) If for any reason all or part of the contribution from a party liable for contribution cannot be
obtained, each of the other parties shall contribute a proportional part of the unpaid portion of the
noncontributing party’s share and may obtain judgment in a pending or subsequent action for contribution

from the noncontributing party. A party found to be 50% or less negligent for the injury complained of is
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liable for contribution under this section only up to the percentage of negligence attributed to k% that

party.

{(6) {a} In an action based on negligence, a defendant may assert as a defense that the damages

of the claimant were caused in full or in part by a nonparty, which may be referred to as a nonparty

defense.

(b} In determining the percentage of liability attributable to persons who are parties to the action,

the trier of fact shall consider the negligence of nonparties, including persons released from liability by the

claimant and persons immune from liability to the claimant, if a nonparty defense is properly asserted in

accordance with this subsection {(6). A finding of negligence of a nonparty_is not a presumptive or

conclusive finding as to that nonparty for purposes of a prior or subsequent action_involving that nonparty.

{c) The burden of proof as to a nonparty’'s liability is on the defendant or defendants who

affirmatively plead the nonparty defense, but this subsection (6) does not relieve the claimant of the burden

of proving that negligence on the part of the defendant or defendants contributed as a proximate cause to

the injury of the claimant or alter ather proof requirements.

{d}] A nonparty defense must be affirmatively pleaded as a part of the answer. A defendant who

gains actual knowledge of a nonparty defense after the filing of that defendant’s answer may plead the

defense with reasonable promptness, as determined by the trial court, in a manner that is consistent with:

(i} giving the defendant a reasanable oppertunity to discover the existence of a nonparty defense;

(i} giving the claimant a reasonable opportunity to defend against a honparty defense; and

{ili) giving the claimant a reasonable opportunity, if appropriate, to add the nonparty as an additional

defendant to the action before the expiration of the period of limitation applicable to the claim. However,

this subsection {iil) does not extend the periaod of limitation or revive the action if the period of limitation

has expired.
{E) IF A DEFENDANT ASSERTS A NONPARTY DEFENSE, THE DEFENDANT SHALL NOTIFY EACH

NONPARTY WHOM THE DEFENDANT ALLEGES CAUSED THE CLAIMANT'S INJURIES, IN WHOLE QR IN

PART. NOTIFICATION MUST BE MADE BY MAILING THE DEFENDANT'S ANSWER TO EACH NONPARTY

AT THE NONPARTY'S LAST-KNOWN ADDRESS BY CERTIFIED MAIL, RETURN RECEIPT REQUESTED."

NEW SECTION. Section 2. Severahility. [f a part of [this act] is invalid, all valid parts that are

severabie from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its

3. SB 212
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applications, the part remains in effect in all valid appiications that are severable from the invalid

applications.

NEW SECTION. Section 3. Applicability. [This act] applies to all claims for relief not reduced to

final judgment on [the effective date of this act].

NEW SECTION. Section 4. Effective date. [This act] is effective on passage and approval.

-END-
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1 SENATE BILL NO. 212
INTRODUCED BY BISHOP, BROWN, HALLIGAN, HARP, BENEDICT, JACOBSON, TVEIT, GAGE,
GRIMES, JABS, HERTEL, GRINDE, FOSTER, GRADY, BAER, KEATING, FORRESTER, PAVLOVICH,
WATERMAN, Cﬁ!PPEN, R. JOHNSON, HAYNE, HIBBARD

SEVERAL LIABILITY DETERMINATIONS; PERMITTING THE CONSIDERATION OF NEGLIGENCE BY AN

EMPLOYER OR COEMPLOYEE IN CERTAIN CIVIL ACTIONS; AMENDING SECTION 27-1-703, MCA; AND

2
3
4
5
6 A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING PROCEDURAL SAFEGUARDS FOR JOINT AND
7
8
9  PROVIDING AN IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY DATE."

0

11 WHEREAS, on August 29, 1994, the Montana Supreme Court, in Newville v. State of Montana

12 Department of Family Services, 883 P.2d 793, 51 St. Rptr. 758 {1994}, struck down as unconstitutional

13 part of section 27-1-703, MCA, limiting the commaon-law doctrine of joint and several liability; and

14 WHEREAS, the basis of the holding was that the statute lacked certain procedural safeguards; and
15 WHEREAS, the Legislature wishes to provide for procedural safeguards considered neéessary by
16 the Montana Supreme Courts; AND

17 WHEREAS, ON JANUARY 18, 1995, THE MONTANA SUPREME COURT IN WETCH V. UNIQUE

18  CONCRETE CO., P.2D . 52 ST. REP. 5 {1995}, INTERPRETED SECTION 27-1-703, MCA, TO

19 PRECLUDE THE TRIER OF FACT FRGM HEARING ABOUT OR CONSIDERING THE NEGLIGENCE OF THE

20  PLAINTIFF'S EMPLOYER IN A CASE IN WHICH THAT NEGLIGENCE SHOULD HAVE ABSOLVED OR

21 SUBSTANTIALLY LIMITED THE LIABILITY OF A CONTRACTOR DOING WORK ON THE EMPLOYER'S

22  QFFICE BUILDING; AND

23 WHEREAS, THE LEGISLATURE WISHES TO PROVIDE THAT NEGLIGENCE ON THE PART QF THE

24  CLAIMANT'S EMPLOYER OR COEMPLOYEE MAY BE CONSIDERED AND DETERMINED AS PART QF A

25  NONPARTY DEFENSE, AS PROVIDED IN THIS BILL.

26
27 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

28
29 Section 1. Section 27-1-703, MCA, is amended to read:
30 "27-1-703. M:itiple defendants -- determination of liability. (1) Except as provided in subsections

-1- SB 212
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(2} and (3), whenever the negligence of amy a party in any action is an issue, each party against whom
recovery may be allowed is jointly and severally liable for the amount that may be awarded to the claimant
but has the right of contribution from any other person whose negligence may have contributed as a
proximate cause to the injury complained of.

{2} Any A party whose negligence is determined to be 50% or less of the combined negligence of
all persons described in subsection (4) is severally liable only and is responsible only for the amount of
negligence attributable to kimr that party, except as provided in subsection {3). The remaining parties are
jointly and severally liable for the total less the amount attributable to the claimant.

(3) A party may be jointly liable for all damages caused by the negligence of another if both acted
in concert in contributing to the claimant’s damages or if one party acted as an agent of the other.

{4) On motion of any party against whom a claim is asserted for negligence resulting in death or
injury to person or property, any other person whose negligence may have contributed as a proximate
cause to the injury complained of may be joined as an additional party to the action. For purposes of

determining the percentage of liability attributable to each party whose action contributed to the injury

complained of, the trier of fact shall consider the negligence of the claimant, injured person, defendants,

including persons relgased from liability by the claimant and parsons immune from liability to the claimant,

must also be considered by the trier of fact, as provided in suhsection {6). The trier of fact shall apportion
the percentage of negligence of all sueh persons listed in_this subsection. MHewever—A—atiributing

Contribution sha# must be
proportional to the liability of the parties against whom recovery is allowed. Nothing contained in this

section shall-make makes any party indispensable pursuant to Rule 19, Montana Rules of Civil Procedure.

{B) If for any reason all or part of the contribution from a party liable for contribution cannot be
obtained, each of the other parties shall contribute a proportional part of the unpaid portion of the
noncontributing party’s share and may obtain judgment in a pending or subsequent action for contribution

from the noncontributing party. A party found to be 50% or less negligent for the injury comptained of is

Z\'C\/ -2- SB 212
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liable for contribution under this section only up to the percentage of negligence attributed to him that

party.

{6) (a) In an action based on negligence, a defendant may assert as a defense that the damages

of the claimant were caused in _full or in part by a nonparty, which may be referred to as a nonparty

defense.

(b) In determining the percentaqe of liability attributable to persons who are parties to the action,

the trier of fact shall consider the negligence_of nonparties, including persons released from liability by the

claimant and persons immune from liability to the claimant, if 8 nonparty defense is properly asserted in

accordance with this subsectior; {6). A finding of negligence of a nonparty is not a presumptive or

conclusive finding as to that nonparty for purposes of a prior or subsequent action involving that nonparty.

(c} The burden of proof _as to a nonparty’s liability is on the defendant or defendants who

affirmatively plead the nonparty defense, but this subsection (8} does not relieve the claimant of the burden

of proving that negligence on the part of the defendant or defendants contributed as a proximate cause to
the injury of the claimant or alter other proof requirements.

{d) A nonparty defense must be affirmatively pleaded as a part of the answer. A defendant who

gains actual knowledge of a nonparty defense after the filing of that defendant’s answer may plead the

defense with reasonable promptness, as determined by the trial court, in @ manner that is consistent with:

(i) _giving the defendant a reasonable opportunity 1o discover the existence of a nonparty defense:

{ii} giving the claimant a reasonabie opportunity to defend against a nonparty defense; and

{iii} giving the claimant a reasonable opportunity if appropriate, to add the nonparty as an additional

defendant to the action before the expiration of the period of limitation applicabje to the claim., However,

this subsection liii} does not exterid the period of limitation_or_revive the action if the_period of limitation

has expired.
(E) IF A DEFENDANT ASSERTS A NONPARTY DEFENSE, THE DEFENDANT SHALL NOTIFY EACH

NONPARTY WHOM THE DEFENDANT ALLEGES CAUSED THE CLAIMANT'S INJURIES, IN WHOLE OR IN

PART. NOTIFICATION MUST BE MADE BY MAILING THE DEFENDANT'S ANSWER TO EACH NONPARTY
AT THE NONPARTY'S LAST-KNOWN ADDRESS BY CERTIFIED MAIL, RETURN RECEIPT REQUESTED."

NEW SECTION. Section 2. Severability. |f a part of [this act] is invalid, all valid parts that are

severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its

-3- SB 212
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1 applications, the part remains in effect in all valid applications that are severable from the invalid

2 applications.

3

4 NEW SECTION. Section 3. Applicability. [This act] applies to all claims for relief not reduced to
5 final judgment on {the effective date of this act].

5 i

7 NEW SECTION. Section 4. Effective date. [This act] is effective on passage and approval.

8 -END-
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SENATE BILL NO. 212
INTRODUCED BY BISHOP, BROWN, HALLIGAN, HARP, BENEDICT, JACOBSON, TVEIT, GAGE,
GRIMES, JABS, HERTEL, GRINDE, FOSTER, GRADY, BAER, KEATING, FORRESTER, PAVLOVICH,
WATERMAN, CRIPPEN, R. JOHNSON, HAYNE, HIBBARD

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING PROCEDURAL SAFEGUARDS FOR JOINT AND
SEVERAL LIABILITY DETERMINATIONS; PERMITTING THE CONSIDERATION OF NEGLIGENCE BY AN

EMPLOYER OR COEMPLOYEE IN CERTAIN CIVIL ACTIONS; AMENDING SECTION 27-1-703, MCA: AND

PROVIDING AN IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY DATE."

WHEREAS, on August 29, 1994, the Montana Supreme Court, in Newville v. State of Montana

Department of Family Services, 883 P.2d 793, 51 St. Rptr. 758 {1994}, struck down as unconstitutianal

part of section 27-1-703, MCA, limiting the common-law doctrine of joint and several liability; and
WHEREAS, the basis of the holding was that the statute lacked certain procedural safeguards; and
WHEREAS, the Legisiature wishes to provide for procedural safeguards considered necessary by
the Montana Supreme Court:; AND

WHEREAS, ON JANUARY 18, 1995, THE MONTANA SUPREME COURT, IN WETCH V. UNIQUE

CONCRETE CO., P.2D ., 52 ST. RPTR. 5 _{1995), INTERPRETED SECTION 27-1-703, MCA, TO

PRECLUDE THE TRIER OF FACT FROM HEARING ABOUT OR CONSIDERING THE NEGLIGENCE OF THE

PLAINTIFF'S EMPLOYER IN A CASE IN WHICH THAT NEGLIGENCE SHOULD HAVE ABSOLVED OR

SUBSTANTIALLY LIMITED THE LIABILITY OF A CONTRACTCR DOING WORK ON THE EMPLOYER'S

OFFICE BUILDING; AND

WHEREAS, THE LEGISLATURE WISHES TO PROVIDE THAT NEGLIGENCE ON THE PART OF THE
CLAIMANT'S EMPLOYER OR COEMPLOYEE MAY BE CONSIDERED AND DETERMINED AS PART OF A
NONPARTY DEFENSE, AS PROVIDED IN THiS BILL.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 27-1-703, MCA, is amended to read:

"27-1-703. Multiple defendants -- determination of liability. (1) Except as provided in subsections

- SB 212
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(2) and (3), whenever the negligence of apy a party in any action is an issue, each party against whom
recovery may be allowed is jointly and severally liable for the amount that may be awarded to the claimant
but has the right of contribution from any other person whose negligence may have contributed as a
proximate cause to the injury complained of.

(2) Amy A party whose negligence is determined to be 50% or less of the combined negligence of
all persons described in subsection (4) is severally liable only and is responsible only for the amount of
negligence attributable to him that party, except as provided in subsection (3}). The remaining parties are
jointly and severally liable far the total less the amount attributable to the claimant.

(3) A party may be jointly liable for all damages caused by the negligence of another if both acted
in concert in contributing to the claimant’s damages or if one party acted as an agent of the other.

{4) On motion of any party against whom a claim is asserted for negligence resulting in death or
injury to person or property, any other person whose negligence may have contributed as a proximate
cause to the injury complained of may be joined as an additional party to the action. For purposes of
determining the percentage of liability attributable to each party whose action contributed to the injury
complained of, the trier of fact shall consider the negligence of the claimant, injured persan, defendants,

and third-party defendants—pe

including persons released from liability by the claimant and persons immune from liability to the claimant,
must also be considered by the trier of fact, as provided in subsection (6}. The trier of fact shall apportion
the percentage of negligence of all sueh persons listed in this subsection. Hewever—ir—atiributing

Contribution ehalt must be
proportional to the iiability of the parties against whom recovery is allowed. Nothing contained in this
section shall-make makes any party indispensable pursuant to Rule 19, Montana Rules of Civil Procedure.

(5) If for any reason all or part of the contribution from a party liable for contribution cannot be
obtained, each of the other parties shall contribute a proportional part of the unpaid portion of the
noncontributing party’s share and may obtain judgment in a pending or subsequent action for contribution

from the noncontributing party. A party found to be 50% or less negligent for the injury complained of is

A/ "2- SB 212
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liabte for contribution under this section only up to the percentage of negligence attributed to hin that
party.

{6) (a}In an action based on negligence, a defendant may assert as a defense that the damages
ot the claimant were caused in full or in part by a nonparty, which may be referred to as a nonparty

defense.

(b} In determining the percentage of liability attributable to persons who are parties to the action,

the trier of fact shall consider the negligence of nonparties, including persons released from liability by the

claimant and persons immune from liability to the claimant, if a nonparty defense is properly asserted in

accordance with this subsection (6). A finding of negligence of a nonparty is not a presumptive or

o w 00 N o, ;M s~ WN
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conclusive finding as to that nonparty for purposes of a prior or subsequent action invoiving that nonparty.

—
—

{c) The burden of proof as to a nonparty’s liability is on the defendant or defendants who

affirmatively plead the nonparty defense, but this subsection {6) does not relieve the claimant of the burden

—
)

—_
w

of proving that negligence on the part of the defendant or defendants contributed as a proximate cause to

14 the injury of the claimant or alter other proof requirements.

15 {d) A nonparty defense must be affirmatively pleaded as a part of the answer. A defendant who

16 qains actual knowledge of a nonparty defense after the filing of that defendant’s answer may plead the

17 defense with reasonable promptness, as determined by the trial court, in a manner that is consistent with:

18 (i} giving the defendant a reasonable opportunity to discover the existence of a nonparty defense;
19 {ii} giving the claimant a reasonable opportunity to defend against a nonparty defense; and
20 {iii) giving the claimant a reasonable opportunity, if appropriate, to add the nonparty as an additional

21 defendant to the action before the expiration of the period of limitation applicable to the claim. However,

22 this subsection {iii} does not extend the period of limitation or revive the action if the period of limitation

23 has expired.
24 (E] IF A DEFENDANT ASSERTS A NONPARTY DEFENSE, THE DEFENDANT SHALL NOTIFY EACH

25  NONPARTY WHQO THE DEFENDANT ALLEGES CAUSED THE CLAIMANT’S INJURIES, IN WHOLE OR IN

26  PART. NOTIFICATION MUST BE MADE BY MAILING THE DEFENDANT'S ANSWER TO EACH NONPARTY

27 AT THE NONPARTY'S LAST-KNOWN ADDRESS BY CERTIFIED MAIL, RETURN RECEIPT REQUESTED."

28

29 NEW SECTION. Section 2. Severability. If a part of [this act] is invalid, all valid parts that are

30 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its
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1 applications, the part remains in effect in ali valid applications that are severable from the invalid

applications.

NEW SECTION. Section 3. Applicability. [This act] applies to all claims for relief not reduced to

final judgment on [the effective date of this act].

NEW SECTION. Section 4. Effective date. [This act] is effective on passage and approval.

o N o ;A W N

-END-
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