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WHEREAS, on August 29, 1994, the Montana Supreme Court, in Newville v. State of Montana 

Department of Family Services, 883 P.2d 793, 51 St. Rptr. 758 (1994), struck down as unconstitutional 

part of section 27-1-703, MCA, limiting the common-law doctrine of joint and several liability; and 

WHEREAS, the basis of the holding was that the statute lacked certain procedural safeguards; and 

WHEREAS, the Legislature wishes to provide for procedural safeguards considered necessary by 

the Montana Supreme Court. 

15 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

16 

17 Section 1. Section 27-1-703, MCA, is amended to read: 

18 "27-1-703. Multiple defendants -- determination of liability. ( 1) Except as provided in subsections 

19 (2) and (3), whenever the negligence of afl-Y .§ party in any action is an issue, each party against whom 

20 recovery may be allowed is jointly and severally liable for the amount that may be awarded to the claimant 

21 but has the right of contribution from any other person whose negligence may have contributed as a 

22 proximate cause to the injury complained of. 

23 (2) AflV 6 party whose negligence is determined to be 50% or less of the combined negligence of 

24 all persons described in subsection (4) is severally liable only and is responsible only for the amount of 

25 negligence attributable to Riff¼ that party, except as provided in subsection (31. The remaining parties are 

26 jointly and severally liable for the total less the amount attributable to the claimant. 

27 (3) A party may be jointly liable for all damages caused by the negligence of another if both acted 

28 in concert in contributing to the claimant's damages or if one party acted as an agent of the other. 

29 (4) On motion of any party against whom a claim is asserted for negligence resulting in death or 

30 injury to person or property, any other person whose negligence may have contributed as a proximate 
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cause to the injury complained of may be joined as an additional party to the action. For purposes of 

2 determining the percentage of liability attributable to each party whose action contributed to the inJury 

3 complained of, the trier of fact shall consider the negligence of the claimant, injured person, defendants, 

4 and third-party defendants, persons released troffl liaeility B'f the olaifflant, persons ifflfflune froffl liability 

5 to the olaifflant, and any other persons who have a defense against the olaimant. The liability of non parties. 

6 including persons released from liability by the claimant and persons immune from liability to the claimant, 

7 must also be considered by the trier of fact. as provided in subsection (6). The trier of fact shall apportion 

8 the percentage of negligence of all SlffiR persons listed in this subsection. However, in attributing negligence 

9 among persons, the trier of fact may not consider or determine any amount of negligence on the part of 

1 o any injured person's employer or coemployee to the extent that SlffiR the employer or coemployee has tort 

11 immunity under the Workers' Compensation Act or the Occupational Disease Act of this state Montana, 

12 of any other state, or of the federal government. Contribution sllall must be proportional to the liability of 

13 the parties against whom recovery is allowed. Nothing contained in this section shall make makes any party 

14 indispensable pursuant to Rule 19, Montana Rules of Civil Procedure. 

15 15) If for any reason all or part of the contribution from a pa.ny liable for contribution cannot be 

16 obtained, each of the other parties shall contribute a proportional par, of ,he unpaid portion of the 

17 noncontributing party's share and may obtain judgment in a pending or subsequent action for contribution 

18 from the noncontributing party. A party found to be 50% or less negligent for the injury complained of is 

19 liable for contribution under this section only up to the percentage of negligence attributed to Him that 

20 Qi!!!y. 

21 (6)(a) In an action based on negligence, a defendant may assert as a defense that the damages of 

22 the claimant were caused in full or in part by a nonparty, which may be referred to as a nonparty defense. 

23 (b) In determining the percentage of liability attributable to persons who are parties to the action, 

24 the trier of fact shall consider the negligence of nonparties, including persons released from liability by the 

25 claimant and persons immune from liability to the claimant, if a nonparty defense is properly asserted In 

26 accordance with this subsection 16). A finding of negligence of a nonparty is not a presumptive or 

27 conclusive finding as to that nonparty for purposes of a prior or subsequent action involving that nonparty. 

28 (c) The burden of proof as to a nonparty' s liability is on the defendant or defendants who 

29 affirmatively plead the nonparty defense, but this subsection (6) does not relieve the claimant of the burden 

30 of proving that negligence on the part of the defendant or defendants contributed as a proximate cause to 
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the injury of the claimant or alter other proof requirements. 

(di A nonparty defense must be affirmatively pleaded as a part of the answer. A defendant who 

gains actual knowledge of a nonparty defense after the tiling of that defendant's answer may plead the 

defense with reasonable promptness, as determined by the trial court, in a manner that is consistent with: 

(ii giving the defendant a reasonable opportunity to discover the existence of a nonparty defense; 

(ii) giving the claimant a reasonable opportunity to defend against a nonparty defense; and 

(iii) giving the claimant a reasonable opportunity, if appropriate, to add the nonparty as an 

additional defendant to the action before the expiration of the period of limitation applicable to the claim. 

However, this subsection (iii) does not extend the period of limitation or revive the action if the period of 

limitation has expired." 

NEW SECTION. Section 2. Severability. If a part of [this act] is invalid, all valid parts that are 

severable from the invalid part remain in effect. It a part of [this act] is invalid in one or more of its 

applications, the part remains in effect in all valid applications that are severable from the invalid 

applications. 

17 NEW SECTION. Section 3. Applicability. [This act] applies to all claims for relief not reduced to 

1 8 final Judgment on [the effective date of this act]. 

19 

20 

21 

NEW SECTION. Section 4. Effective date. [This act] is effective on passage and approval. 

-END-
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SB0212.02 
APPROVED BY COM 
ON JUDICIARY 

2 INTRODUCED BY BISHOP, BROWN, HALLIGAN, HARP, BENEDICT, JACOBSON, TVEIT, GAGE, 

3 GRIMES, JABS, HERTEL, GRINDE, FOSTER, GRADY, BAER, KEATING, FORRESTER, PAVLOVICH, 

4 WATERMAN, CRIPPEN, R. JOHNSON, HAYNE, HIBBARD 

5 

6 A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING PROCEDURAL SAFEGUARDS FOR JOINT AND 

7 SEVERAL LIABILITY DETERMINATIONS; PERMITTING THE CONSIDERATION OF NEGLIGENCE BY AN 

8 EMPLOYER OR COEMPLOYEE IN CERTAIN CIVIL ACTIONS; AMENDING SECTION 27-1-703, MCA; AND 

9 PROVIDING AN IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY DATE." 

10 

11 WHEREAS, on August 29, 1994, the Montana Supreme Court, in Newville v. State of Montana 

12 Department of Family Services, 883 P.2d 793, 51 St. Rptr. 758 (1994), struck down as unconstitutional 

13 part of section 27-1-703, MCA, limiting the common-law doctrine of joint and several liability; and 

14 WHEREAS, the basis of th.e holding was that the statute lacked certain procedural safeguards; and 

15 WHEREAS, the Legislature wishes to provide for procedural safeguards considered necessary by 

16 the Montana Supreme Court.; AND 

17 WHEREAS. ON JANUARY 18, 1995, THE MONTANA SUPREME COURT IN WETCH V. UNIQUE 

18 CONCRETE CO., P.2D , 52 ST. REP. 5 (19951, INTERPRETED SECTION 27-1-703, MCA, TO 

19 PRECLUDE THE TRIER OF FACT FROM HEARING ABOUT OR CONSIDERING THE NEGLIGENCE OF THE 

20 PLAINTIFF'S EMPLOYER IN A CASE IN WHICH THAT NEGLIGENCE SHOULD HAVE ABSOLVED OR 

21 SUBSTANTIALLY LIMITED THE LIABILITY OF A CONTRACTOR DOING WORK ON THE EMPLOYER'S 

22 OFFICE BUILDING; AND 

23 WHEREAS, THE LEGISLATURE WISHES TO PROVIDE THAT NEGLIGENCE ON THE PART OF THE 

24 CLAIMANT'S EMPLOYER OR COEMPLOYEE MAY BE CONSIDERED AND DETERMINED AS PART OF A 

25 NONPARTY DEFENSE, AS PROVIDED IN THIS BILL. 

26 

27 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

28 

Section 1. Section 27-1-703, MCA, is amended to read: 29 

30 "27-1-703. Multiple defendants -- determination of liability. ( 1) Except as provided in subsections 
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(2) and (3), whenever the negligence of aflY ~ party in any action is an issue, each party against whom 

2 recovery may be allowed is jointly and severally liable for the amount that may be awarded to the claimant 

3 but has the right of contribution from any other person whose negligence may have contributed as a 

4 proximate cause to the injury complained of. 

5 (2) Af,,y- 8 party whose negligence is determined to be 50% or less of the combined negligence of 

6 all persons described in subsection (4) is severally liable only and is responsible only for the amount of 

7 negligence attributable to Riff\ that party, except as provided in subsection (3). The remaining parties are 

8 jointly and severally liable for the total less the amount attributable to the claimant. 

9 (3) A party may be jointly liable for all damages caused by the negligence of another if both acted 

10 in concert in contributing to the claimant's damages or if one party acted as an agent of the other. 

11 (4) On motion of any party against whom a claim is asserted for negligence resulting in death or 

12 injury to person or property, any other person whose negligence may have contributed as a proximate 

13 cause to the injury complained of may be joined as an additional party to the action. For purposes of 

14 determining the percentage of liability attributable to each party whose action contributed to the injury 

15 complained of, the trier of fact shall consider the negligence of the claimant, injured person, defendants, 

16 and third-party defendants, 13ers0Rs releases frarn liabiliW by tl:le elairnaRt, 13ers0Rs iFRFRl:IRO freFR liability 

17 ta tl:le elaiFRaRt, aREI aA',' atl:ler 13ers0Rs wl:le l:lave a ElefeRse agaiRst tl:le elaiFRaRt. The liability of nonparties, 

18 including persons released from liability by the claimant and persons immune from liability to the claimant, 

19 must also be considered by the trier of fact, as provided in subsection {6). The trier of fact shall apportion 

20 the percentage of negligence of all SU0ff persons listed in this subsection. l--lawe,•er, iR attria1:1tiRg 

21 RSgligeRee 8FR8Rg f38FS8RS, tl:le trier sf faet ff18'( Rat 88RSiElor SF EletorrniRe 8R'{ 8FR81:1Rt sf ROgligoReo OR 

22 tl:le f38Ft ef 8R',' iRjl:IFOEI 13ers0R's 8FRf3le·,er er 088fflf3la·ree ta tl:la e11teRt tl:lat Sl:IOl:1 ~ eFR13iS','BF BF 

23 eaeFA13layea l:las tart iFRFRl:IRit'( 1:1REler tl:le WarlEers' GaFR13eRsatioA .O.ot or tl:le Oee1:113ati0Ral Disease .O.et ef 

24 tl:lis state MaRtaRa, sf aR'f otl:ler state, or of tl:lo foeoral go\'OFRFAeRt. Contribution ~ must be 

25 proportional to the liability of the parties against whom recovery is allowed. Nothing contained in this 

26 section sl:lall rnalEe makes any party indispensable pursuant to Rule 19, Montana Rules of Civil Procedure. 

27 (5) If for any reason all or part of the contribution from a party liable for contribution cannot be 

28 obtained, each of the other parties shall contribute a proportional part of the unpaid portion of the 

29 noncontributing party's share and may obtain judgment in a pending or subsequent action for contribution 

30 from the noncontributing party. A party found to be 50% or less negligent for the injury complained of is 
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liable for contribution under this section only up to the percentage of negligence attributed to f\ifft that 

Q.fil!y. 

16) (a) In an action based on negligence, a defendant may assert as a defense that the damages 

of the claimant were caused in full or in part by a nonparty, which may be referred to as a nonparty 

defense. 

lb) In determining the percentage of liability attributable to persons who are parties to the action. 

the trier of fact shall consider the negligence of nonparties. including persons released from liability by the 

claimant and persons immune from liability to the claimant, if a nonparty defense is properly asserted in 

accordance with this subsection (6). A finding of negligence of a nonparty is not a presumptive or 

conclusive finding as to that nonparty for purposes of a prior or subsequent action involving that nonparty. 

(c) The burden of proof as to a nonparty's liability is on the defendant or defendants who 

affirmatively plead the nonparty defense, but this subsection (6) does not relieve the claimant of the burden 

of proving that negligence on the part of the defendant or defendants contributed as a proximate cause to 

the injury of the claimant or alter other proof requirements. 

(d) A nonparty defense must be affirmatively pleaded as a part of the answer. A defendant who 

gains actual knowledge of a non party defense after the filing of that defendant's answer may plead the 

defense with reasonable promptness. as determined by the trial court, in a manner that is consistent with: 

(i) giving the defendant a reasonable opportunity to discover the existence of a nonparty defense; 

(ii) giving the claimant a reasonable opportunity to defend against a nonparty defense; and 

(iii) giving the claimant a reasonable opportunity. if appropriate, to add the nonparty as an additional 

defendant to the action before the expiration of the period of limitation applicable to the claim. However. 

this subsection !iii) does not extend the period of limitation or revive the action if the period of limitation 

has expired. 

(E) IF A DEFENDANT ASSERTS A NONPARTY DEFENSE, THE DEFENDANT SHALL NOTIFY EACH 

NONPARTY WHOM THE DEFENDANT ALLEGES CAUSED THE CLAIMANT'S INJURIES, IN WHOLE OR IN 

PART. NOTIFICATION MUST BE MADE BY MAILING THE DEFENDANT'S ANSWER TO EACH NONPARTY 

AT THE NONPARTY'S LAST-KNOWN ADDRESS BY CERTIFIED MAIL. RETURN RECEIPT REQUESTED." 

NEW SECTION. Section 2. Severability. If a part of [this act] is invalid, all valid parts that are 

severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 
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applications, the part remains in effect in all valid applications that are severable from the invalid 

2 applications. 

3 

4 NEW SECTION. Section 3. Applicability. [This act] applies to all claims for relief not reduced to 

5 final judgment on [the effective date of this act]. 

6 

7 

8 

NEW SECTION. Section 4. Effective date. [This act] is effective on passage and approval. 

-END-
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SENATE BILL NO. 212 

2 INTRODUCED BY BISHOP, BROWN, HALLIGAN, HARP, BENEDICT, JACOBSON, TVEIT, GAGE, 

3 GRIMES, JABS, HERTEL, GRINDE, FOSTER, GRADY, BAER, KEATING, FORRESTER, PAVLOVICH, 

4 WATERMAN, CRIPPEN, R. JOHNSON, HAYNE, HIBBARD 

5 

6 A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING PROCEDURAL SAFEGUARDS FOR JOINT AND 

7 SEVERAL LIABILITY DETERr,.,ilNATIONS; PERMITTING THE CONSIDERATION OF NEGLIGENCE BY AN 

8 EMPLOYER OR COEMPLOYEE IN CERTAIN CIVIL ACTIONS; AMENDING SECTION 27-1-703, MCA; AND 

9 PROVIDING AN IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY DATE." 

10 

11 WHEREAS, on August 29, 1994, the Montana Supreme Court, in Newville v. State of Montana 

12 Department of Family Services, 883 P.2d 793, 51 St. Rptr. 758 (1994), struck down as unconstitutional 

13 part of section 27-1-703, MCA, limiting the common-law doctrine of joint and several liability; and 

14 WHEREAS, the basis of th.e holding was that the statute lacked certain procedural safeguards; and 

15 WHEREAS, the Legislature wishes to provide for procedural safeguards considered necessary by 

16 the Montana Supreme Courh; AND 

17 WHEREAS, ON JANUARY 18, 1995, THE MONTANA SUPREME COURT IN WETCH V. UNIQUE 

18 CONCRETE CO., P.2D , 52 ST. REP. 5 (1995), INTERPRETED SECTION 27-1-703, MCA, TO 

19 PRECLUDE THE TRIER OF FACT FROM HEARING ABOUT OR CONSIDERING THE NEGLIGENCE OF THE 

20 PLAINTIFF'S EMPLOYER IN A CASE IN WHICH THAT NEGLIGENCE SHOULD HAVE ABSOLVED OR 

21 SUBSTANTIALLY LIMITED Tl-'E LIABILITY OF A CONTRACTOR DOING WORK ON THE EMPLOYER'S 

22 OFFICE BUILDING: AND 

23 WHEREAS, THE LEGISLATURE WISHES TO PROVIDE THAT NEGLIGENCE ON THE PART OF THE 

24 CLAIMANT'S EMPLOYER OR COEMPLOYEE MAY BE CONSIDERED AND DETERMINED AS PART OF A 

25 NONPARTY DEFENSE, AS PROVIDED IN THIS BILL. 

26 

27 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

28 

29 Section 1. Section 27-1-703, MCA, is amended to read: 

30 "27-1-703. M:.iltiple defenda:its -- determination of liability. ( 1) Except as provided in subsections 
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(2) and (3), whenever the negligence of aAy 2 party in any action is an issue, each party against whom 

2 recovery may be allowed is jointly and severally liable for the amount that may be awarded to the claimant 

3 but has the right of contribution from any other person whose negligence may have contributed as a 

4 proximate cause to the injury complained of. 

5 (2) AWy ~ party whose negligence is determined to be 50% or less of the combined negligence of 

6 all persons described in subsection (4) is severally liable only and is responsible only for the amount of 

7 negligence attributable to hlm that party, except as provided ,n subsection (3). The remaining parties are 

8 jointly and severally liable for the total less the amount attributable to the claimant. 

9 (3) A party may be jointly liable for all damages caused by the negligence of another if both acted 

1 O in concert in contributing to the claimant's damages or if one party acted as an agent of the other. 

11 (4) On motion of any party against whom a claim is asserted for negligence resulting in death or 

12 injury to person or property, any other person whose negligence may have contributed as a proximate 

13 cause to the injury complained of may be joined as an additional party to the action. For purposes of 

14 determining the percentage of liability attributable to each party whose action contributed to the injury 

15 complained of, the trier of fact shall consider the negligence of the claimant, injured person, defendants, 

16 and third-party defendants, 13ersens releaseEI fFeFA lial!ility I!;· the elaiFAant, 13ersens iFAFAtme freFA lial!ilit•( 

17 ta the elaiFAant, anEI an'/ ether 13ersens •,•,·he have a defense a€jainst the elaiFAant. The liability of nonparties, 

18 including persons released from liability by the claimant and persons immune from liability to the claimant. 

19 must also be considered by the trier of fact. as provided in subsection (6). The trier of fact shall apportion 

20 the percentage of negligence of all 51:!eA persons listed in this subsection. He·.-.•ever, in attril!utin!J 

21 

22 

23 

negli!Jenee aFAeng persens, the trier ef fast FAa•,r net eensider er deterFAine BA'( aFAeunt ef negligenee en 

the pert ef an'f injured 13ersen's eFApleyer er eeeFAple ,roe te the e11tent that sueh ~ eFAple~ er er 

eoem13le1,•ee Aas tort iFAFR\:IRity t:1nder tRe \tJerkers' GeR"if3BA&atieR />.et er tRe Oee1::1patieRal Qisoase Aet ef 

24 this state Mentana, ef BA'f ether state, er ef tl'le federal gevernFAent. Contribution sflftll must be 

25 proportional to the liability of the parties against whom recovery is allowed. Nothing contained in this 

26 section shall FAake makes any party indispensable pursuant to Rule 19, Montana Rules of Civil Procedure. 

27 {5) If for any reason all or part of the contribution from a party liable for contribution cannot be 

28 obtained, each of the other parties shall contribute a proportional part of the unpaid portion of the 

29 noncontributing party's share and may obtain judgment in a pending or subsequent action for contribution 

30 from the noncontributing party. A party found to be 50% or less negligent for the injury complained of is 
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liable for contribution under this section only up to the percentage of negligence attributed to ffifft that 

2 Q.fil!Y. 

3 (6) (a) In an action based on negligence, a defendant may assert as a defense that the damages 

4 of the claimant were caused in full or in part by a nonparty, which may be referred to as a nonparty 

5 defense. 

6 lb) In determining the percentage of liability attributable to persons who are parties to the action, 

7 the trier of fact shall consider the negligence of nonparties, including persons released from liability by the 

8 claimant and persons immune from liability to the claimant. if a nonparty defense is properly asserted in 

9 accordance with this subsectior: (61. A finding of negligence of a nonparty is not a presumptive or 

1 0 conclusive finding as to that nonparty for purposes of a prior or subsequent action involving that nonparty. 

11 le) The burden of proof as to a non party's liability is on the defendant or defendants who 

12 affirmatively plead the nonparty defense, but this subsection 16) does not relieve the claimant of the burden 

13 of proving that negligence on the part of the defendant or defendants contributed as a proximate cause to 

14 the injury of the claimant or alter other proof requirements. 

15 Id) A nonparty defense must be affirmatively pleaded as a part of the answer. A defendant who 

16 gains actual knowledge of a nonparty defense after the filing of that defendant's answer may plead the 

17 defense with reasonable promptness. as determined by the trial court. in a manner that is consistent with: 

1 8 (i) giving the defendant a reasonable opportunity to discover the existence of a nonparty defense; 

19 (ii) giving the claimant a reasonable opportunity to defend against a nonparty defense; and 

20 (iii) giving the claimant a reasonable opportunity. if appropriate. to add the nonparty as an additional 

21 defendant to the action before the expiration of the period of limitation applicable to the claim. However. 

22 this subsection !iii) does not extend the period of limitation or revive the action if the period of limitation 

23 has expired. 

24 !El IF A DEFENDANT ASSERTS A NONPARTY DEFENSE, THE DEFENDANT SHALL NOTIFY EACH 

25 NONPARTY WHOM THE DEFENDANT ALLEGES CAUSED THE CLAIMANT'S INJURIES, IN WHOLE OR IN 

26 PART. NOTIFICATION MUST BE MADE BY MAILING THE DEFENDANT'S ANSWER TO EACH NONPARTY 

27 AT THE NONPARTY'S LAST-KNOWN ADDRESS BY CERTIFIED MAIL. RETURN RECEIPT REQUESTED." 

28 

29 NEW SECTION. Section 2. Severability. If a part of [this act] is invalid, all valid parts that are 

30 severable from the invalid part remain in effect. If a part of [this act) is invalid in one or more of its 
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applications, the part remains in effect in all valid applications that are severable from the invalid 

2 applications. 

3 

4 NEW SECTION. Section 3. Applicability. [This act] applies to all claims far relief not reduced to 

5 final judgment on [the effective date of this act). 

6 

7 

8 

NEW SECTION. Section 4. Effective date. [This act] is effective on passage and approval. 

-END-
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SENATE BILL NO. 212 

2 INTRODUCED BY BISHOP, BROWN, HALLIGAN, HARP, BENEDICT, JACOBSON, TVEIT, GAGE, 

3 GRIMES, JABS, HERTEL, GRINDE, FOSTER, GRADY, BAER, KEATING, FORRESTER, PAVLOVICH, 

4 WATERMAN, CRIPPEN, R. JOHNSON, HAYNE, HIBBARD 

5 

6 A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING PROCEDURAL SAFEGUARDS FOR JOINT AND 

7 SEVERAL LIABILITY DETERMINATIONS; PERMITTING THE CONSIDERATION OF NEGLIGENCE BY AN 

8 EMPLOYER OR COEMPLOYEE IN CERTAIN CIVIL ACTIONS; AMENDING SECTION 27-1-703, MCA; AND 

9 PROVIDING AN IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY DATE." 

10 

11 WHEREAS, on August 29, 1994, the Montana Supreme Court, in Newville v. State of Montana 

12 Department of Family Services, 883 P.2d 793, 51 St. Rptr. 758 (19941, struck down as unconstitutional 

13 part of section 27-1-703, MCA, limiting the common-law doctrine of joint and several liability; and 

14 WHEREAS, the basis of the holding was that the statute lacked certain procedural safeguards; and 

15 WHEREAS, the Legislature wishes to provide for procedural safeguards considered necessary by 

16 the Montana Supreme Court.: AND 

17 WHEREAS, ON JANUARY 18, 1995, THE MONTANA SUPREME COURT, IN WETCH V. UNIQUE 

18 CONCRETE CO., P.2D , 52 ST. RPTR. 5 11995), INTERPRETED SECTION 27-1-703, MCA, TO 

19 PRECLUDE THE TRIER OF FACT FROM HEARING ABOUT OR CONSIDERING THE NEGLIGENCE OF THE 

20 PLAINTIFF'S EMPLOYER IN A CASE IN WHICH THAT NEGLIGENCE SHOULD HAVE ABSOLVED OR 

21 SUBSTANTIALLY LIMITED THE LIABILITY OF A CONTRACTOR DOING WORK ON THE EMPLOYER'S 

22 OFFICE BUILDING; AND 

23 WHEREAS, THE LEGISLATURE WISHES TO PROVIDE THAT NEGLIGENCE ON THE PART OF THE 

24 CLAIMANT'S EMPLOYER OR COEMPLOYEE MAY BE CONSIDERED AND DETERMINED AS PART OF A 

25 NONPARTY DEFENSE, AS PROVIDED IN THIS BILL. 

26 

27 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

28 

29 

30 

Section 1. Section 27-1-703, MCA, is amended to read: 

"27-1-703. Multiple defendants -- determination of liability. ( 1) Except as provided in subsections 

~na Le11tslatl11e Counelt 
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1 (2) and (3), whenever the negligence of 6flV ~ party in any action is an issue, each party against whom 

2 recovery may be allowed is jointly and severally liable for the amount that may be awarded to the claimant 

3 but has the right of contribution from any other person whose negligence may have contributed as a 

4 proximate cause to the injury complained of. 

5 (2) AFl'f 8. party whose negligence is determined to be 50% or less of the combined negligence of 

6 all persons described in subsection (4) is severally liable only and is responsible only for the amount of 

7 negligence attributable to Rim that party, except as provided in subsection (3). The remaining parties are 

8 jointly and severally liable for the total less the amount attributable to the claimant. 

9 (3) A party may be jointly liable for all damages caused by the negligence of another if both acted 

1 O in concert in contributing to the claimant's damages or if one party acted as an agent of the other. 

11 (4) On motion of any party against whom a claim is asserted for negligence resulting in death or 

12 injury to person or property, any other person whose negligence may have contributed as a proximate 

1 3 cause to the injury complained of may be joined as an additional party to the action. For purposes of 

14 determining the percentage of liability attributable to each party whose action contributed to the injury 

15 complained of, the trier of fact shall consider the negligence of the claimant, injured person, defendants, 

16 and third-party defendants, 13eFseRs Feleasee fFeA1 liability by tAe elaiFRaRt, 13eFseRs imA11:1Re fFeFR liability 

17 te t"1e elaiFRaRt, aRe aRy et"1eF 13eFseRs w"1e "1a•,e a eefoRse agaiRst t"1e elaiFRaRt. The liability of nonparties, 

18 including persons released from liability by the claimant and persons immune from liability to the claimarit, 

19 must also be considered by the trier of fact, as provided in subsection (6). The trier of fact shall apportion 

20 the percentage of negligence of all &l,leR persons listed in this subsection. Mewe~·er, iR attrib1:1tiRg 

21 

22 

23 

24 

RegligeRee eFReRi,i 13erseRs, t"1e trier ef faet FRay Rat eeRsieer er eeterFRiRe aRy aFRBl:IRt ef RegligeRee en 

t"1e 13art ef any inj1:1ree 13erson's BFR13le•1er er ooeFR13leyee te t"1e eKtent t"1at 01,10"1 ~ eA113leyer er 

eeeff113le;·ee Ras toFt ifflm1:1Rity ldReler the Werkers' Cem13eRsatieR Aet er the O ee1,113atienal Disease ,'l,et ef 

t"1is state MoRtaRa, ef an•t et"1er state, er ef t"1e feeeral gevernFRent. Contribution ~ must be 

25 proportional to the liability of the parties against whom recovery is allowed. Nothing contained in this 

26 section s"1all R'lalte makes any party indispensable pursuant to Rule 19, Montana Rules of Civil Procedure. 

27 (5) If for any reason all or part of the contribution from a party liable for contribution cannot be 

28 obtained, each of the other parties shall contribute a proportional part of the unpaid portion of the 

29 noncontributing party's share and may obtain judgment in a pending or subsequent action for contribution 

30 from the noncontributing party. A party found to be 50% or less negligent for the injury complained of is 
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1 liable for contribution under this section only up to the percentage of negligence attributed to fliffi that 

2 Qfil!y. 

3 (6) (a) In an action based on negligence, a defendant may assert as a defense that the damages 

4 of the claimant were caused in full or in part by a nonparty, which may be referred to as a nonparty 

5 defense. 

6 (bl In determining the percentage of liability attributable to persons who are parties to the action, 

7 the trier of fact shall consider the negligence of nonparties, including persons released from liability by the 

8 claimant and persons immune from liability to the claimant, if a nonparty defense is properly asserted in 

9 accordance with this subsection (6). A finding of negligence of a nonparty is not a presumptive or 

10 conclusive finding as to that nonparty for purposes of a prior or subsequent action involving that nonparty. 

11 (c) The burden of proof as to a nonparty's liability is on the defendant or defendants who 

12 affirmatively plead the nonparty defense, but this subsection (6) does not relieve the claimant of the burden 

13 of proving that negligence on the part of the defendant or defendants contributed as a proximate cause to 

14 the injury of the claimant or alter other proof reguirements. 

15 (d) A nonparty defense must be affirmatively pleaded as a part of the answer. A defendant who 

16 gains actual knowledge of a nonparty defense after the filing of that defendant's answer may plead the 

17 defense with reasonable promptness, as determined by the trial court, in a manner that is consistent with: 

18 (i) giving the defendant a reasonable opportunity to discover the existence of a nonparty defense: 

19 (ii) giving the claimant a reasonable opportunity to defend against a nonparty defense; and 

20 {iii) giving the claimant a reasonable opportunity, if appropriate, to add the nonparty as an additional 

21 defendant to the action before the expiration of the period of limitation applicable to the claim. However, 

22 this subsection (iii} does not extend the period of limitation or revive the action if the period of limitation 

23 has expired. 

24 IEI IF A DEFENDANT ASSERTS A NONPARTY DEFENSE, THE DEFENDANT SHALL NOTIFY EACH 

25 NONPARTY WHO THE DEFENDANT ALLEGES CAUSED THE CLAIMANT'S INJURIES, IN WHOLE OR IN 

26 PART. NOTIFICATION MUST BE MADE BY MAILING THE DEFENDANT'S ANSWER TO EACH NONPARTY 

27 AT THE NONPARTY'S LAST-KNOWN ADDRESS BY CERTIFIED MAIL, RETURN RECEIPT REQUESTED." 

28 

29 NEW SECTION. Section 2. Severability. If a part of [this act] is invalid, all valid parts that are 

30 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 
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applications, the part remains in effect in all valid applications that are severable from the invalid 

2 applications. 

3 

4 NEW SECTION. Section 3. Applicability. [This act] applies to all claims for relief not reduced to 

5 final judgment on [the effective date of this act]. 

6 

7 

8 

NEW SECTION. Section 4. Effective date. [This act] is effective on passage and approval. 

-END-
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