
54th Legislature LC0391.01 

2 

3 
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INTRODUCED BY ;f,ttJ,, -+"'~~~--------------------------
BY REQUEST OF THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE WATER RESOURCE 

6 ADMINISTRATION OF STATE WATER PROJECT LAWS; ESTABLISHING A SELF-SUPPORTING LEASE 

7 MANAGEMENT PROGRAM FOR WATER PROJECT LANDS; ALLOWING THE DEPARTMENT OF NATURAL 

8 RESOURCES AND CONSERVATION TO TRANSFER OR DISPOSE OF AN INACTIVE STATE WATER 

9 PROJECT WITHOUT A DETERMINATION OF MARKET VALUE; CLARIFYING THE DEPARTMENT OF 

10 NATURAL RESOURCES AND CONSERVATION'S DUTY TO MAINTAIN FINANCIAL RECORDS OF STATE 

11 WATER PROJECTS; AMENDING SECTIONS 85-1-202, 85-1-204, 85-1-206, 85-1-209, 85-1-210, 

12 85-1-211, AND 85-1-215, MCA; AND PROVIDING AN EFFECTIVE DATE." 

13 

14 STATEMENT OF INTENT 

15 A statement of intent is necessary for this bill because [section 3] authorizes the department of 

16 natural resources and conservation to adopt rules implementing the leasing program established in this bill. 

17 The legislature intends that rules adopted by the department specify the procedure to be used by 

18 the department in determining how it will lease project lands and specify the standards, conditions, 

19 limitations, and requirements it will use as terms of the lease under the statutory guidelines provided in 

20 [section 3]. 

21 

22 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

23 

24 NEW SECTION. Section 1. Statement of policy. It is the policy of the state that in the interest of 

25 accomplishing a self-supporting program from the leasing of project lands, the project lands must be 

26 appraised by the department at least once during the term of each lease. The purpose of the appraisals 

27 is to determine the lease value of project lands and the general condition of the lands. 

28 

29 NEW SECTION. Section 2. Leases authorized. ( 1) The department may lease all project lands 

30 appurtenant to a state-owned water project for purposes that the department considers appropriate. 
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(21 Only an individual person, a husband and wife, or a federal, state, or local entity may lease 

2 project lands or hold more than one lease to project lands. 

3 131 An association, partnership, corporation, or other nongovernmental entity may not lease proJect 

4 lands. 

5 (41 A lease of proJect lands may not exceed 10 years. 

6 15) All cabinsite leases issued prior rn July 1, 1994, expire March 31, 1996. 

7 

8 NEW SECTION. Section 3. Rulemaking. The department may adopt rules necessary to implement 

g and administer the leasing of proiect la11ds. These rules may include but are not limited to rules governing 

10 the: 

11 I 11 growing of crops or grazin9 of livestock; 

12 (21 establishment of responsibility for a lessee to pay the assessment of taxes for weed control; 

13 (31 acquisition and use of water on project lands; 

14 (4) leasing of proJect lands by competitive bidding and the establishment of bid procedures and bid 

15 deposits; 

16 151 process for giving notice and for cancellation, termination, and renewal of leases, including 

17 existing leases on project lands; 

18 161 general form of the lease and the form and conditions of a bond when the department considers 

1 9 a bond necessary; 

20 171 changes or modifications in lease conditions or lease use; and 

21 (8) placement and removal of improvements directly related to the necessary use of the project 

22 lands. 

23 

24 NEW SECTION. Section 4. Appraisal of project lands -- adjustment of lease fee. The department 

25 shall appraise project lands owned by the department and shall maintain records of the appraisals. Not less 

26 than once during the term of a lease, the department shall reappraise the project lands and adjust the lease 

27 fee accordingly. 

28 

29 NEW SECTION. Section 5. Full market value required. The department shall determine the full 

30 market value of project lands. The department may not accept a bid that is below full market value. 

~na Legislative councll 
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NEW SECTION. Section 6. Withdrawal of lands from leasing. The department may withdraw 

2 project lands from leasing for a period of time as the department determines to be in the best interest of 

3 the state. 

4 

5 NEW SECTION. Section 7. Assignment of leases -- subleasing not allowed. ( 1) A lease of proIect 

6 lands may be assigned on forms prescribed by the department. An assignment is not binding 011 the 

7 department unless the assignment is filed with and approved by the department. An assignment fee must 

8 be paid to the department at the time of filing the assignment. 

9 (2) An assignment of a lease may be made only to a person who qualifies for a lease under [section 

10 2]. 

11 (3) The department may not approve a contingent or collateral assignment of a lease. 

12 (4) A lease may not be subleased. 

13 

14 NEW SECTION. Section 8. Changes in lease use not authorized -- cancellation. (1) During the 

1 5 term of a lease, the use of the project lands may not be changed. A change in the use of the lands 

16 automatically voids the lease. 

17 (2) The department may cancel a lease for any of the following causes: 

·1 s (a) fraud, misrepresentation, or concealment of facts relating to issuance of the lease, which if 

19 known would have prevented its issuance in the form or to the party issued; 

20 [b) subleasing project lands; 

21 (c) placing of unauthorized improvements on project lands; 

22 Id) using the lands for purposes other than those authorized by the lease; 

23 (e) conviction of the lessee for a felony offense involving a dangerous drug, as defined in Title 50, 

24 chapter 32, and involving the planting, propagating, cultivating, growing, harvesting, manufacturing, 

25 compounding, converting, producing, processing, preparing, testing, analyzing, packaging, repackaging, 

26 storing, or concealing of a dangerous drug on any portion of the lands; 

27 (f) nonpayment of rental fees; 

28 (g) violation of a lease condition; 

29 (h) other causes that in the judgment of the department make the cancellation of the lease 

30 necessary in order to do justice to all parties concerned or to protect the interests of the state. 
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(3) Cancellation of a lease under th:s section does not entitle the lessee to a refund of rentals paid 

2 or exempt the lessee from the payment of rentals, penalties, or other compensation due the state. 

3 

4 NEW SECTION. Section 9. Improvements authorized -- no compensation -- removal. ( 1) A lessee 

5 oi project lands may place on the lands a reasonable amount c,f improvements directly related to the 

6 necessary use of the lamL, as provided in the lease. 

7 (2) The department Is not liable to pay compensation to a lessee or a former lessee for 

8 improvements made to project lands. 

9 (3) A former lessee is responsible to reclaim rroject lands to the condition existing prior to the 

1 O placement of the improvements. It the for1,1er lessee fa!ls to remove the improvements from the land within 

11 60 days from tr1e date of the expiration of the lease, all of ,tie improvements become the property of the 

12 department unless the department for good cause extends the time for removal of the improvements. The 

13 department may require a former lessee to remove improvements made by the former lessee from proiect 

14 lands at the former lessee's expense. 

15 

16 NEW SECTION. Section 10. No pledge or mortgage of leasehold interest. A lessee of project lands 

17 may not pledge the lease or mortgage a leasehold interest in the project lands. 

18 

19 NEW SECTION. Section 11. Project lands lease account. There is established a project lands lease 

20 account within the state special revenue fund of the state treasury. All lease tees collected under [sections 

21 1 through 11 J must be deposited in the account to pay the department's costs and expenses in 

22 administering [sections 1 through 11 ]. 

23 

24 

25 

26 

27 

28 

Section 12. Section 85-1 202, MCA, is amended to read: 

"85-1-202. Department actions subject to board approval. ill The department may not, without 

prior approval of the board: 

ifil acquire by appropriation or otherwise a water right or interest therein in a water right; and mav 

fl&t 

29 iQl acquire real property or an interest therein in real property (except rights of access for the 

30 purpose of construction, operation, or maintenance of works) or mortgage~ 

k.t~na Leg/stative council 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

.[fJ. or otherwise create a lien on the same water rights or real property; 

iQl et dispose of in an~' manner water rights or real property or interest therein in water rights or 

real property; without J3rior aJ3J3roval of tho board. The deJ3artment mav not 

kl construct or cause to be constructed or contract tor the construction of works or projects~ 

without J3rior aJ3J3Foval of the board. The def')artment ma'!' not or 

ill loan funds to a person or water \ffief users' association for the purpose of constructing or 

maintaining works without J3rior aJ313roval of tho board. 

12) A lease of project lands pursuant to [sections 1 through 11 j is not subject to the approval of 

the board." 

Section 13. Section 85-1-204, MCA, is amended to read: 

"85-1-204. Department powers over state watefs water. {1) The department, with the aJ3J3roval 

of the board, may sell, lease, and otherwise dispose of all waters whieh may be water impounded under 

this chapter, and the. The water may be sold for the purpose of irrigation, development of power, watering 

of stock, or aftY other f3UFJ30Se purposes. The department, ,,.,.ith the a1313ro•ial of the board, may also lease 

water under the state water leasing program established under the provisions of 85-2-141. To the extent 

that it may be necessary to carry out this chapter and subject to a compliance with the other provisions 

of this chapter, the department has full control of all the water of the state not under the exclusive control 

of the United States and not vested in private ownership, and it shall take sueh stof')s as may be necessarv 

the necessary actions to appropriate and conserve the saffie water for the use of the people. The authority 

of the department conferred by this chapter extends and applies to rights to the natural flow of the waters 

water of this state WRilm that it may acquire, with tho aJ313r0~'al of tRo board, by condemnation, purchase, 

exchange, appropriation, or agreement. 

{2) For the purpose of regulating the diversion of those waters water, the department may enter 

upon the means and place of use of all appropriators for making surveys of respective rights and seasonal 

needs. 

{3) The department may take into consideration the decrees of the courts of this state having 

jurisdiction WRilm that purport to adjudicate the waters water of a stream or its tributaries, and a,___A fair, 

reasonable, and equitable reconciliation SRai+ must be made between the claimants asserting rights under 

different decrees and between decreed rights and asserted rights of appropriation not adjudicated by afiV 

~na Ler,tstatlve counctt 
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2 court. 

2 (4) The department, at its sisoretioA, may hold hearings relating to the rights of respective 

3 claimants after first giving stiffi the notice as it considers appropriate~ aFHJ The department shall make 

4 findings of the date and quantity of appropriation and use of all claimants wHief½ that the department will 

5 reoegAize recognizes and ot:Jser,·o observes in diverting the waters which it water that the department 

6 owns. The department may ~ measure and distribute the water to the owner of the recognized 

7 appropriation the waters sue hiRl upoA request aAS UASer terRls agrees upoA under agreed-upon terms. 

8 (5) The department, when engaged in controlling and dividing the natural flow of a stream under 

9 the authority granted by this chapter, is exercising a police power of the state, and water commissioners 

10 appointed by any court may not deprive the department of any of the WAfefS water owned or administered 

11 under agreement with respective owners. The owner of a prior right 0OAteASiAg who contends that the 

1 2 department is not recognizing and respecting the appropriation may resort to a court for the purpose of 

13 determining whether or not the rights of the claimant have been invaded, and the department shall observe 

14 the terms of the final decree. 

15 16) When the department impounds or acquires the right of appropriation of the waters water of 

16 a stream it may divert or authorize the diversion at aw,, 2 point on the stream or aw,, .§!_portion thereof of 

1 7 the stream when it is done without injury to a prior appropriator." 

18 

19 Section 14. Section 85-1-206, MCA, is amended to read: 

20 "85-1-206. Construction of works by department. (1) Su'3jeet to the appro,•al of the '3oars, the 

21 The department may construct works, with the cost of the construction to be paid wholly by means of or 

22 with the proceeds of revenue bonds hereiAafter authorizes or of a grant or loan to aid in financing the 

23 construction from the United States or any instrumentality or agency thereof of the United States and other 

24 funds provided for the construction. Before constructing a project, the department shall estimate the cost 

25 of the project, the cost of operation and maintenance, and the re'w'eAues revenue to be derived therefroRl 

26 from the operation of the proiect. A project may not be constructed unless, according to the estimates, 

2 7 the reveAues revenue to be derived will be sufficient to pay the cost of operation and maintenance and the 

28 principal and interest of loans or revenue bonds whieh Rlay tie issued for the cost of the project~ 7 

29 ho·,.·ever, iA !rr connection with the issuance of revenue bonds, the failure of the department to make the 

30 estimates required by this section or to make them in proper form does not affect the validity or 

~na Ler,tstattve council 
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enforceability of toose the bonds or of the trust indenture, resolution, or other security therefor for the 

2 bonds. 

3 (2) Should the bid of the lowest responsible bidder on any capital improvement associated with 

4 public works exceed the department estimates of the cost of the improvements by more than 5%, the 

5 department shall obtain approval from the water tffief' users' association, whenever an association is 

6 involved, before the bid is acceptedc ; howe11er, capital Capital improvements of an emergency nature 

7 necessary to protect life or property or to supply immediate needs for water do not require S1:t€H approval 

8 of the water users' association. 

9 (3) A purpose of this chapter is to meet, so far as possible, a statewide need for the conservation 

1 O and use of water through the construction and operation of projects desi§ned for those p1cJrposes. The 

1 1 projects to be #Hally constructed ~ must qualify as parts of the statewide program and SHall must be 

12 approved b",' tho board upon the showing of tfleifc prospective ability to meet, through the sale of water or 

13 other services, the cost of operation and maintenance and the principal and interest of loans and revenue 

14 bonds issued to finance the construction. The failure ef the board to determine the prospective ability of 

15 a project does not affect the validity or enforceability of the bonds or of the trust indenture, resolution, or 

16 other security therefor for the bonds." 

17 

18 Section 15. Section 85-1-209, MCA, is amended to read: 

19 "85-1-209. Acquisition of property by department. (1) The department, s1cJbject to the appro11al 

20 of the board 1cJndar Be 1 202, may acquire by purchase or exchange upon terms and conditions and in a 

21 manner it considers proper and may acquire by condemnation, in accordance with laws applicable to the 

22 condemnation of property for public use, any land, rights, water rights, easements, franchises, and other 

23 property considered necessary for the construction, operation, and maintenance of works. Title to property 

24 purchased or condemned SHall must be taken in the name of the department. The department is under no 

25 obligation to accept and pay for any property condemned under this chapter except from the funds provided 

26 by this chapter. In any proceedings to condemn, orders may be made by the court ~ that has 

27 jurisdiction of the suit, action, or proceeding as may be warranted by law and the facts. 

28 (2) In .1! condemnation proceeding brought under the powers of eminent domain for the purpose 

29 of carrying out this chapter, all persons interested in the title of or holding liens upon the property sought 

30 to be acquiredL as disclosed by the public recordsL ~ must be made parties, and the court in the action 

~na Ler,lslatlve council 
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shall partition and distribute the damages awarded, if any, among those persons as their rights appear. If 

2 there is controversy between them, the court may direct the amount of the damage awarded to be paid into 

3 court to abide the result of further appropriate proceedings either at law or in equity. 

4 (3) +He---ta~ Taking possession of the property sought to be condemned may not be delayed by 

5 reason of any dispute between the rival claimants or the failure to join any of them as a party to the 

6 proceedings in condemnation. 

7 (41 If water rights are acquired or exercised by the department In connection with two or more 

8 works or projects, the department by order shall apportion or allocate to each of the works or projects SHeR 

9 the part of tfle5-e the water rights as it ffla>y seterffline that the department determines is necessary. Upon 

1 O the adoption of the order, tfle5-e the water rights shall be :ire considered a part of each of the works or 

11 projects to the extent that the water rights have been se apportioned or allocated thereto res13eet1velv." 

12 

13 Section 16. Section 85- 1-210, MCA, is amended to read: 

14 "85-1-210. Disposal of property by department. In addition to the powers conferred upon the 

15 department to sell, lease, or otherwise dispose of waters water for the purpose of irrigation, development 

16 of power, watering of stock, or other purposes, the department, ,,.,,ith the a1313roval of the boars, may sell, 

17 lease, or otherwise dispose of waters water from its waterworks systems for public, domestic, industrial, 

18 and other uses and for fire protection. The department, with the a1313re•tal of the bears, may sell or 

19 otherwise dispose of a water project, after the discharge of all of the bonds issued to finance the 

20 construction or acquisition thereof of the project, if any, and of all interest. thereon ans costs and expenses 

21 incurred in connection with any action or proceeding by or on behalf of the holders of the bonds. +l,e 

22 Except for a water project for which no water purchase contracts are managed by the department and for 

23 which no money is collected by the department, the department shall make a determination of the market 

24 value of tRe 2 water project prior to its sale or other disposition. The department's determination of market 

25 value SflaH must consider all liens, encumbrances, and other limitations on the water project." 

26 

27 

28 

Section 17. Section 85-1-211, MCA, is amended to read: 

"85-1-211. Management of property -- water contracts. (11 Subject to this chapter, the 

29 department may fix and establish the prices, rates, and charges at which the resources and facilities made 

30 available under this chapter may be sold and disposed of and enter into contracts and agreements and do 

~na Ler,lstat/11e count:lt 
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those things that in its judgment are necessary, convenient, or expedient for the accomplishment of the 

2 purposes and objects of this chapter, under general rules and upon terms, limitations, and conditions as 

3 it prescribes. 

4 (2) The department shall enter into the contracts and fix and establish the prices, rates, and 

5 charges se--as to provide at all times funds that wiH--ee are sufficient to pay all costs of operation and 

6 maintenance of the works authorized by this chapter, together with necessary repeirs to the works, and 

7 that will provide at all times sufficient funds to meet and pay the principal and interest of all bonds or loans 

8 as they severally become due and payable. 

9 (3) This chapter does not authorize any change, alteration, or revision of mese the rates, prices, 

1 0 or charges as established by a contract entered into under this chapter except as provided by the contract. 

11 (4) A contract made by the department for the sale of water, use of water, water storage, or other 

12 service or for the sale of property or facilities must provide that, in the event of a failure or default in the 

13 payment of money specified in the contract to be paid to the department, the department may, upon notice 

14 as is prescribed in the contract, terminate the contract and all obligations under the contract. The act of 

15 the department in ceasing on default to furnish or deliver water, use of water, water storage, or other 

16 service under the contract does not deprive the department of or limit a remedy provided by the contract 

17 or by law for the recovery of money due or that may become due under the contract. 

18 (5) 61:1bjeet to the approval of the board under 8§ 1 202, the The department may sell, transfer to 

19 water ttSef users' associations, abandon, lease or rent, or otherwise dispose of any rights-of-way, 

20 easements, properties, or interest$ or lease or rent the same or otherwise take and receive the income or 

21 profit and revenue therefrom from them without regard to other laws providing for the disposition of state 

22 property. Except for a water project for which no water management contracts are managed by the 

23 department and for which no money is collected by the department, P-Fffif prior to the department's sale, 

24 transfer, or other disposition, a determination must be made by the department as to the market value of 

25 the rights-of-way, easements, properties, or interests to be sold, transferred, abandoned, or otherwise 

26 disposed of. The department's determination of market value must consider all liens, encumbrances, and 

27 other limitations on the project properties or interests. 

28 (6) (a) The department shall attempt to dispose of its canal projects by June 30, 1995. The canal 

29 projects to be disposed of include the: 

30 (i) Columbus canal; 
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{ii) Delphia-Melstone canals; 

2 {iii) Hysham pumping canals; 

3 (iv) Lewistown ditch; 

4 {v) Livingston ditch; 

5 {vi) Florence canal; 

6 {vii) Paradise canal; 

7 {viii) Park Branch canal; 

8 {ix) Sidney pumping canals; 

9 {x) South Side canal; 

10 {xi) Vigilante canal; and 

11 {xii) West Bench canal. 

12 {b) The department may dispose of a canal project by sale, transfer to a water users' association, 

13 abandonment, or other legal conveyance. If there is an existing water users' association on the canal 

14 project, the provisions of Se e 109(el 85-6-109 must be complied with in the disposal of the canal project. 

15 The department shall give preference to existing water users' associations operating and maintaining the 

16 canal project. 

17 {c) Upon the sale or transfer of a canal project, the department shall either cancel or write off from 

18 the accounts receivable carried on the books of the department a sum not to exceed any previous 1-year 

1 9 cost of operating and maintaining the canal project or make a payment not to exceed any previous 1-year 

20 cost of operating and maintaining the canal project. For a canal project not disposed of by June 30, 1995, 

21 the water users of the canal project are responsible for the department's administrative costs and the actual 

22 costs of operation and maintenance of the canal project. 

23 (7) An employee or agent of the department authorized by the director may enter upon any land 

24 to carry out the purposes of this section, including but not limited to entry to make an inspection of the 

25 canal project that the department considers necessary ef tl=le eanal 13rnjeet, entry to salvage or remove 

26 project property, and entry to make physical alterations to canal project property. The department shall 

27 give reasonable notice to the landowner of its intention to enter upon the land. The department is 

28 responsible for actual damages done to property." 

29 

30 Section 18. Section 85-1-215, MCA, is amended to read: 

~na Legfslattve council 
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1 "85-1-215. Department duties -- records and operations. The department shall keep full and 

2 complete aeeounts concerning all matters and things relating te the worl<s and annuallv shall prepare 

3 balanee sheets and income and profit and loss statements accounting records of each project and by July 

4 1 of each year prepare a financial statement showing the financial condition status of each project and file 

5 copies thereof with the seeretarv of state. All books and papers pertaining to all matters provided for in 

6 this chapter shall at all reasonable times be open to the inspection of anv party an interested Q£I1V or atty 

7 citizen of the state. Except as otherwise provided in this chapter, the department has full charge and 

8 control of the construction, operation, and maintenance of the works and the collection of all rates, 

9 charges, and revenues of whatsoever character therefrom revenue from them. The department shall 

1 O proceed immediately with the construction of the works ~ as soon as funds~ are made available 

11 therefor and shall prosecute complete the works to eeFApletion as rapidly as possible." 

12 

13 NEW SECTION. Section 19. Severability. If a part of [this act] is invalid, all valid parts that are 

14 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

15 applications, the part remains in effect in all valid applications that are severable fror, the invalid 

16 applications. 

17 

18 NEW SECTION. Section 20. Codification instruction. [Sections 1 through 11] are intended to be 

19 codified as an integral part of Title 85, chapter 1, and the provisions of Title 85, chapter 1, apply to 

20 [sections 1 through 11]. 

21 

22 

23 

NEW SECTION. Section 21. Effective date. [This act] is effective July 1, 1995. 

-END-
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for SB0147, as introduced 

DESCRIPTION OF PROPOSED LEGISLATION: An act to revise the water resource administration of 
state water project laws; establish a self-supporting lease management program for water 
project lands; require appraisals on project lands being leased and require lease fees to be 
adjusted accordingly; create a project lands lease account; allow the Department of Natural 
Resources and Conservation to transfer or dispose of an inactive state water project without 
a determination of market value; clarify the Department's duty to maintain financial records 
of state water projects. 

ASSUMPTIONS: 
1. The provisions in this act will make the project lands lease program self sufficient. 

Project land lease funds will replace renewable resource funds that are included in the 
Executive Budget recommendation for this program. 

2. Land sales associated with the transfer or disposal of inactive state water projects 
may generate some revenue, but it is impossible to estimate what they might be at this 
time. 

FISCAL IMPACT: 

Funding 
Renewable Resource (02) 
Project Lands Lease (02) 

FY96 
Difference 

(18,884) 
18,884 

FY97 
Difference 

(18,884) 
18,884 

It is anticipated that revenue in FY97 may increase as mandated appraisals are completed, but 
the amount of increase is unknown at this time. The revenue will be used to fund the 
increased costs to do appraisals, surveys, and inspections, as well as the usual costs of 
administering these leases. 

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION: 
Transferring ownership or otherwise disposing of inactive state water projects will eliminate 
the liability and financial responsibility associated with them. 

(continued on page 2) 

DAVE LEWIS, BUDGET DIRECTOR DATE 
Office of Budget and Program Planning 

SB0147, as introduced 
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Fiscal Note Request, SB0147. as introduced 
Page 2 
(continued) 

DEDICATION OF REVENUE: 

a) Are there persons or entities that benefit from this dedicated revenue that do not pay? 
(Please explain) 

No, lease funds would be used exclusively to finance the lease program. 

bl What special information or other advantages exist as a result of using a state special 
revenue fund that could not be obtained if the revenue were allocated to the general fund? 

The use of a state special revenue fund will facilitate the self sufficiency of the 
project lands lease program so that people without leases do not feel that they are being 
compelled to provide financial support to lessees. 

c) Is the source of revenue relevant to current use of the funds and adequate to fund the 
program/activity that is intended? _X __ Yes __ No (if no, explain) 

It is assumed that lease revenues will be adequate to pay for the program. 

d) Does the need for this state special revenue provision still exist? _x __ Yes 
No (Explain) 

See item b. 

e) Does the dedicated revenue affect the legislature's ability to scrutinize budgets, control 
expenditures, or establish priorities for state spending? (Please explain) 

The dedicated revenue would enhance the legislature's ability to see lease revenues and 
expenditures charged against the project lands lease state special revenue fund. 

fl Does the dedicated revenue fulfill a continuing, legislatively recognized need? (Please 
explain) 

The dedicated revenue would ensure that those directly benefitting from state lands leases 
would pay for the administrative costs of the program. 

g) How does the dedicated revenue provision result in accounting/auditing efficiencies or 
inefficiencies in your agency? (Please explain. Also, if the program/activity were 
general funded, could you adequately account for the program/activity?) 

DNRC would administer the special revenue account with its other specialized accounts. 
No additional personnel would be required. 
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SENATE BILL NO. 147 

INTRODUCED BY HERTEL 

SB0147.02 

APPROVED BY COM ON 
NATURAL RESOURCES 

2 

3 

4 

BY REQUEST OF THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE WATER RESOURCE 

6 ADMINISTRATION OF STATE WATER PROJECT LAWS; ESTABLISHING A SELF-SUPPORTING LEASE 

7 MANAGEMENT PROGRAM FOR WATER PROJECT LANDS; ALLOWING THE DEPARTMENT OF NATURAL 

8 RESOURCES AND CONSERVATION TO TRANSFER OR DISPOSE OF AN INACTIVE STATE WATER 

9 PROJECT WITHOUT A DETERMINATION OF MARKET VALUE; CLARIFYING THE DEPARTMENT OF 

10 NATURAL RESOURCES AND CONSERVATION'S DUTY TO MAINTAIN FINANCIAL RECORDS OF STATE 

11 WATER PROJECTS; AMENDING SECTIONS 85-1-202, 85-1-204, 85-1-206, 85-1-209, 85-1-210, 

12 85-1-211, AND 85-1-215, MCA; AND PROVIDING AN EFFECTIVE DATE." 

13 

14 STATEMENT OF INTENT 

15 A statement of intent is necessary for this bill because [section 31 authorizes the department of 

16 natural resources and conservation to adopt rules implementing the leasing program established in this bill. 

17 The legislature intends that rules adopted by the department specify the procedure to be used by 

18 the department in determining how it will lease proiect lands and specify the standards, conditions, 

19 limitations, and requirements it will use as terms of the lease under the statutory guidelines provided in 

20 [section 3]. 

21 

22 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

23 

24 NEW SECTION. Section 1. Statement of policy. It is the policy of the state that in the interest of 

25 accomplishing a self-supporting program from the leasing of project lands, the project lands must be 

26 appraised by the department at least once during the term of each lease. The purpose of the appraisals 

27 is to determine the lease value of project lands and the general condition of the lands. 

28 

29 NEW SECTION. Section 2. Leases authorized. { 1) The department may lease all project lands 

30 appurtenant to a state-owned water project for purposes that the department considers appropriate. 
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(21 Only an individual person, a husband and wife, or a federal, state, or local entity may lease 

2 project lands or hold more than one lease to project lands. 

3 131 An association, partnership, corporation, or other nongovernmental entity may not lease project 

4 lands. 

5 141 A lease of project lands may not exceed 10 years. 

6 

7 

151 All cab1nsite leases issued prior to July 1, 1994, expire March 31, 1996. 

8 NEW SECTION. Section 3. Rulemaking. The department may adopt rules necessary to implement 

9 and administer the leasing of project lands. These rules may include but are not limited to rules governing 

10 the: 

11 111 growing of crops or grazing of livestock; 

12 ( 21 establishment of responsibility for a lessee to pay the assessment of taxes for weed control; 

13 (31 acquisition and use of water on project lands; 

14 (41 leasing of project lands, EXCEPT FOR LEASE RENEWALS AND IMMEDIATE FAMILY 

1 5 TRANSFERS, by competitive bidding and the establishment of bid procedures and bid deposits; 

16 (51 process for giving notice and for cancellation, termination, and renewal of leases, including 

1 7 existing leases on project lands; 

18 161 general form of the lease and the form and conditions of a bond when the department considers 

1 9 a bond necessary; 

20 171 changes or modifications in lease conditions or lease use; and 

21 I 8) placement and removal of improvements directly related to the necessary use of the project 

22 lands. 

23 

24 NEW SECTION. Section 4. Appraisal of project lands -- adjustment of lease fee. The department 

25 shall appraise project lands owned by the department and shall maintain records of the appraisals. Not less 

26 than once during the term of a lease, the department shall reappraise the project lands and adjust the lease 

27 fee accordingly. 

28 

29 NEW SECTION. Section 5. Full market value required. The department shall determine the full 

30 market value of project lands. The department may not accept a bid that is below full market value. 
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NEW SECTION. Section 6. Withdrawal of lands from leasing. The department may withdraw 

2 project lands from leasing for a period of time as the department determines to be in the best interest of 

3 the state. 

4 

5 NEW SECTION. Section 7. Assignment of leases -- subleasing not allowed. ( 1 l A lease of project 

6 lands may be assigned on forms prescribed by the department. An assignment is not binding on the 

7 department unless the assignment is filed with and approved by the department. An assignment fee must 

8 be paid to the department at the time of filing the assignment. 

9 (2l An assignment of a lease may be made only to a person who qualifies for a lease under [section 

10 2]. 

11 (3l The department may not approve a contingent or collateral assignment of a lease. 

12 (4l A lease may not be subleased. 

13 

14 NEW SECTION. Section 8. Changes in lease use not authorized -- cancellation. ( 1) During the 

15 term of a lease, the use of the project lands may not be changed. A change in the use of the lands 

16 automatically voids the lease. 

17 (2) The department may cancel a lease for any of the following causes: 

18 (a) fraud, misrepresentation, or concealment of facts relating to issuance of the lease, which if 

19 known would have prevented its issuance in the form or to the party issued; 

20 (bl subleasing project lands; 

21 (c) placing of unauthorized improvements on project lands; 

22 (d) using the lands for purposes other than those authorized by the lease; 

23 (el conviction of the lessee for a felony offense involving a dangerous drug, as defined in Title 50, 

24 chapter 32, and involving the planting, propagating, cultivating, growing, harvesting, manufacturing, 

25 compounding, converting, producing, processing, preparing, testing, analyzing, packaging, repackaging, 

26 storing, or concealing of a dangerous drug on any portion of the lands; 

27 (fl nonpayment of rental fees; 

28 (g) violation of a lease condition; 

29 (h) other causes that in the judgment of the department make the cancellation of the lease 

30 necessary in order to do justice to all parties concerned or to protect the interests of the state. 
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(3) Cancellation of a lease under this section does not entitle the lessee to a refund of rentals paid 

2 or exempt the lessee from the payment of rentals, penalties, or other compensation dug the state. 

3 

4 NEW SECTION. Section 9. Improvements authorized -- no compensation -- removal. I 1) A lessee 

5 of project lands may place on the lands a reasonable amount of improvements directly related to the 

6 necessary use of the lands as provided in the lease. 

7 121 The department is not liable to pay compensation to a lessee or a former lessee for 

8 improvements made to project lands. 

9 (3) A former lessee is responsible to reclaim project lands to the condition existing prior to the 

1 O placement of the improvements. If the former lessee fails to remove the improvements from the land within 

11 60 days from the date of the expiration of the lease, all of the improvements become the property of the 

12 department unless the department for good cause extends the time for removal of the improvements. The 

13 department may require a former lessee to remove improvements made by the former lessee from project 

14 lands at the former lessee's expense. 

15 

16 NEW SECTION. Section 10. No pledge or mortgage of leasehold interest. A lessee of project lands 

17 may not pledge the lease or mortgage a leasehold interest in the project lands. 

18 

19 NEW SECTION. Section 11. Project lands lease account. There is established a project lands lease 

20 account within the state special revenue fund of the state treasury. All lease fees collected under [sections 

21 1 through 11] must be deposited in the account to pay the department's costs and expenses in 

22 administering [sections 1 through 11]. 

23 

24 Section 12. Section 85-1-202, MCA, is amended to read: 

25 "85-1-202. Department actions subject to board approval. ill The department may not, without 

26 prior approval of the board: 

27 J.fil acquire by appropriation or otherwise a water right or interest therein in a water right; and may 

flet 28 

29 ill acquire real property or an interest therein in real property (except rights of access for the 

30 purpose of construction, operation, or maintenance of works) or mortgage;_ 
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ill or 0H1orwise create a lien on the same water rights or real property; 

2 ,tgJ_ ef dispose of in any manner water rights or real property or interest theroin in water rights or 

3 real property; witho.Jt 13rior a1313roval of the boars. Tho se13artment ma1· not 

4 J.fil construct or cause to be constructed or contract for the construction of works or projects~ 

5 without 13rior a13,=iroYal of the boars. The se,=iartFAent FAa)' not or 

6 ill loan funds to a person or water H5ef users' association for the purpose of constructing or 

7 maintaining workc ,,.,,ithout 13rior a,=i13ro\•al of the boars. 

8 (2) A lease of project lands pursuant to [sections 1 through 11 J is not subject to the approval of 

9 the board." 

10 

11 Section 13. Section 85-1-204, MCA, is amended to read: 

12 "85-1-204. Department powers over state waters water. ( 1) The department, with the a1313roval 

13 of the boars, may sell, lease, and otherwise dis.pose of all waters whish may be water impounded under 

14 this chapter, ans the. The water may be sold for the purpose of irrigation, development of power, watering 

15 of stock, or €IA'y' other ,=iur13ose purposes. The department, with the a1313roYal of the boars, may also lease 

16 water under the state water leasing program established under the provisions of 85-2-141. To the extent 

17 that it may be necessary to carry out this chapter and subject to a compliance with the other provisions 

18 of this chapter, the department has full control of all the water of the state not under the exclusive control 

19 of the United States and not vested in private ownership, and it shall take s.Jsh ste13s as may be neeessary 

20 the necessary actions to appropriate and conserve the saffie water for the use of the people. The authority 

21 of the department conferred by this chapter extends and applies to rights to the natural flow of the waters 

22 water of this state Wffi&R that it may acquire, with tho a13,=ireval of the boars, by condemnation, purchase, 

23 exchange, appropriation, or agreement. 

24 (2) For the purpose of regulating the diversion of these waters water, the department may enter 

25 upon the means and place of use of all appropriators for making surveys of respective rights and seasonal 

26 needs. 

27 (3) The department may take into consideration the decrees of the courts of this state having 

28 jurisdiction WRieH that purport to adjudicate the ,...,aters water of a stream or its tributaries, ans a~ fair, 

29 reasonable, and equitable reconciliation Sflall must be made between the claimants asserting rights under 

30 different decrees and between decreed rights and asserted rights of appropriation not adjudicated by €IA'y' 
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sJ. court. 

2 (41 The department, at its disoretion, may hold hearings relating to the riglits of respective 

3 claimants after first giving 5\ffif\ the notice as it considers appropriatec aflE! The depar~ment shall make 

4 findings of the date and quantity of appropriation and use of all claimants Wffi€ft that the department will 

5 reeognize recognizes and obsera,e observes in diverting the waters whioh it water that the department 

6 owns. The department may ~ measure and distribute the water to the owner of the recognized 

7 appropriation the waters elue hiRl u13on reciuest and under terRls a§reod u13on under agreed-upon terms. 

8 (5) The department, when engaged in controlling and dividing the natural flow of a stream under 

9 the authority granted by this chapter, is exercising a police power of the state, and water commissioners 

1 o appointed by any court may not deprive the department of any of the waters water owned or administered 

11 under agreement with respective owners. The owner of a prior right eontending who contends that the 

12 department is not recognizing and respecting the appropriation may resort to a court for the purpose of 

13 determining whether or not the rights of the claimant have been invaded, and the department shall observe 

14 the terms of the final decree. 

15 161 When the department impounds or acquires the right of appropriation of the waters water of 

16 a stream it may divert or authorize the diversion at <lfl'f sJ. point on the stream or <lfl'f !!._portion thereof Qf 

17 the stream when it is done without injury to a prior appropriator." 

18 

19 Section 14. Section 85-1-206, MCA, is amended to read: 

20 "85-1-206. Construction of works by department. (1 I Subjoet to the a1313ro-.1al of the board, the 

21 The department may construct works, with the cost of the construction to be paid wholly by means of or 

22 with the proceeds of revenue bonds hereinafter authorizes or of a grant or loan to aid in financing the 

23 construction from the United States or any instrumentality or agency thereof of the United States and other 

24 funds provided for the construction. Before constructing a project, the department shall estimate the cost 

25 of the project, the cost of operation and maintenance, and the revenues revenue to be derived therefroRl 

26 from the operation of the project. A project may not be constructed unless, according to the estimates, 

27 the revenues revenue to be derived will be sufficient to pay the cost of operation and maintenance and the 

28 principal and interest of loans or revenue bonds whieh R1ay be issued for the cost of the projectc 7 

29 howe•;er, in In connection with the issuance of revenue bonds, the failure of the department to make the 

30 estimates required by this section or to make them in proper form does not affect the validity or 
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enforceability of ~ the bonds or of the trust indenture, resolution, or other security therefor for the 

bonds. 

12) Should the bid of the lowest responsible bidder on any capital improvement associated with 

public works exceed the department estimates of the cost of the improvements by more than 5 % , the 

department shall obtain approval from the water H5ef users' association, whenever an association is 

involved, before the bid is accepted" ; however, eapital Capital improvements of an emergency nature 

necessary to protect life or property or to supply immediate needs for water do not require 5tl€fl approval 

of the water users' association. 

(3) A purpose of this chapter is to meet, so far as possible, a statewide need for the conservation 

and use of water through the construction and operation of projects sesigAes for those purposes. The 

projects to be AAallv- constructed !ffiilli must qualify as parts of the statewide program and ~ must be 

approved B',' the soars upon the showing of #leif prospective ability to meet, through the sale of water or 

other services, the cost of operation and maintenance and the principal and interest of loans and revenue 

bonds issued to finance the construction. The failure of the soars to determine the prospective ability of 

a project does not affect the validity or enforceability of the bonds or of the trust indenture, resolution, or 

other security therefor for the bonds." 

Section 15. Section 85-1-209, MCA, is amended to read: 

"85-1-209. Acquisition of property by department. (1) The department, suejeot to the approval 

of the !lOars uAEler Be 1 202, may acquire by purchase or exchange upon terms and conditions and in a 

manner it considers proper and may acquire by condemnation, in accordance with laws applicable to the 

condemnation of property for public use, any land, rights, water rights, easements, franchises, and other 

property considered necessary for the construction, operation, and maintenance of works. Title to property 

purchased or condemned~ must be taken in the name of the department. The department is under no 

obligation to accept and pay for any property condemned under this chapter except from the funds provided 

by this chapter. In any proceedings to condemn, orders may be made by the court ~ that has 

jurisdiction of the suit, action, or proceeding as may be warranted by law and the facts. 

(2) In Q condemnation proceeding brought under the powers of eminent domain for the purpose 

of carrying out this chapter, all persons interested in the title of or holding liens upon the property sought 

to be acquiredL as disclosed by the public recordsL slc+all must be made parties, and the court in the action 
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shall partition and distribute the damages awarded, if any, among those persons as their rights appear. If 

2 there is controversy between them, the court may direct the amount of the damage awarded to be paid into 

3 court to abide the result of further appropriate proceedings either at law or in equity. 

4 13) Tlcie takiA§ Taking possession of the property sought to be condemned may not be delayed by 

5 reason of any dispute between the rival claimants or the failure to join any of them as a party to the 

6 proceedings in condemnation. 

7 14) If water rights are acquired or exercised by the department in connection with two or more 

8 works or projects, the department by order shall apportion or allocate to each of the works or projects~ 

9 the part of ffie-5-e the water rights as it may rfotermiAe that the department determines is necessary. Upon 

1 O the adoption of the order, tlwse the water rights slciall 00 are considered a part of each of the works or 

11 projects to the extent that the water rights have been se apportioned or allocated tAereto respectively." 

12 

13 Section 16. Section 85-1-210, MCA, is amended to read: 

14 "85-1-210. Disposal of property by department. In addition to the powers conferred upon the 

15 department to sell, lease, or otherwise dispose of waters water for the purpose of irrigation, development 

16 of power, watering of stock, or other purposes, the department, witA tAe approval of tAe board, may sell, 

17 lease, or otherwise dispose of waters water from its waterworks systems for public, domestic, industrial, 

18 and other uses and for fire protection. The department, 'NitA tAe approval of tAe boars, may sell or 

1 9 otherwise dispose of a water project, after the discharge of all of the bonds issued to finance the 

20 construction or acquisition tAereof of the proiect, if any, and of all interest, tAoreoA a Ad costs and expenses 

21 incurred in connection with any action or proceeding by or on behalf of the holders of the bonds. +1';e 

22 Except for a water proiect for which no water purchase contracts are managed by the department and for 

23 which no money is collected by the department, the department shall make a determination of the market 

24 value of tl=le 2 water project prior to its sale or other disposition. The department's determination of market 

25 value Sfl-all must consider all liens, encumbrances, and other limitations on the water project." 

26 

Section 17. Section 85-1-211, MCA, is amended to read: 27 

28 "85-1-211. Management of property -- water contracts. (1) Subject to this chapter, the 

29 department may fix and establish the prices, rates, and charges at which the resources and facilities made 

30 available under this chapter may be sold and disposed of and enter into contracts and agreements and do 
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those things that in its Judgment are necessary, convenient, or expedient for the accomplishment of the 

2 purposes and objects of this chapter, under general rules and upon terms, limitations, and conditions as 

3 it prescribes. 

4 (2) The department shall enter into the contracts and fix and establish the prices, rates, and 

5 charges S&-aS to provide at all times funds that will-% are sufficient to pay all costs of operation and 

6 maintenance of the works authorized by this chapter, together with necessary repairs to the works, and 

7 that will provide at all times sufficient funds to meet and pay the principal and interest of all bonds or loans 

B as they severally become due and payable. 

9 (3) This chapter does not authorize any change, alteration, or revision of tf\eSe the rates, prices, 

10 or charges as established by a contract entered into under this chapter except as provided by the contract. 

11 (4) A contract made by the department for the sale of water, use of water, water storage, or other 

1 2 service or for the sale of property or facilities must provide that, in the event of a failure or default in the 

13 payment of money specified in the contract to be paid to the department, the department may, upon notice 

14 as is prescribed in the contract, terminate the contract and all obligations under the contract. The act of 

15 the department in ceasing on default to furnish or deliver water, use of water, water storage, or other 

16 service under the contract does not deprive the department of or limit a remedy provided by the contract 

17 or by law for the recovery of money due or that may become due under the contract. 

1 B (5) 6uaieet to the approval of the eoara uAaer 86 1 202, the The department may sell, transfer to 

19 water \fSef users' associations, abandon, lease or rent, or otherwise dispose of any rights-of-way, 

20 easements, properties, or interests or lease or reAt the saA'le or otherwise take and receive the income or 

21 profit and revenue tharefr0A'l from them without regard to other laws providing for the disposition of state 

22 property. Except for a water project for which no water management contracts are managed by the 

23 department and for which no money is collected by the department, Pfief. prior to the department's sale, 

24 transfer, or other disposition, a determination must be made by the department as to the market value of 

25 the rights-of-way, easements, properties, or interests to be sold, transferred, abandoned, or otherwise 

26 disposed of. The department's determination of market value must consider all liens, encumbrances, and 

27 other limitations on the project properties or interests. 

28 (6) {a) The department shall attempt to dispose of its canal projects by June 30, 1995. The canal 

29 projects to be disposed of include the: 

30 0) Columbus canal; 
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(iii Delphia-Melstone canals; 

2 (iii) Hysham pumping canals; 

3 (iv) Lewistown ditch; 

4 Iv) Livingston ditch; 

5 (vi) Florence canal; 

6 (vii) Paradise canal; 

7 (viii) Park Branch canal; 

8 (ix) Sidney pumping canals; 

9 Ix) South Side canal; 

10 (xi) Vigilante canal; and 

11 (xiii West Bench canal. 

12 (bl The department may dispose of a canal project by sale, transfer to a water users' association, 

13 abandonment, or other legal conveyance. If there is an existing water users' association on the canal 

14 project, the provisions of 8e e 1 OQ(el 85-6-109 must be complied with in the disposal of the canal project. 

15 The department shall give preference to existing water users' associations operating and maintaining the 

16 canal project. 

17 (cl Upon the sale or transfer of a canal project, the department shall either cancel or write off from 

18 the accounts receivable carried on the books of the department a sum not to exceed any previous 1-year 

19 cost of operating and maintaining the canal project or make a payment not to exceed any previous 1-year 

20 cost of operating and maintaining the canal project. For a canal project not disposed of by June 30, 1995, 

21 the water users of the canal project are responsible for the department's administrative costs and the actual 

22 costs of operation and maintenance of the canal project. 

23 17) An employee or agent of the department authorized by the director may enter upon any land 

24 to carry out the purposes of this section, including but not limited to entry to make an inspection of the 

25 canal proiect that the department considers necessary sf ticie eanal ,:iFejest, entry to salvage or remove 

26 project property, and entry to make physical alterations to canal project property. The department shall 

27 give reasonable notice to the landowner of its intention to enter upon the land. The department is 

28 responsible for actual damages done to property." 

29 

30 Section 18. Section 85-1-215, MCA, is amended to read: 
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"85-1-215. Department duties -- records and operations. The department shall keep full ans 

2 e0R'l13lete aeeaunts eaneerning all R'latters and tfclings relating ta the warks ane annual!•,• shall prepare 

3 balanee sfcleets and ineaR'le and prafit ane lass stateFflents accounting records of each project and by July 

4 1 of each year prepare a financial statement showing the financial canaitian status of each project and file 

5 espies tfclernaf ,,..,ith the seeretary at state. All books and papers pertaining to al+ matters provided for in 

6 this chapter shall at all reasonable times be open to the inspection of an•f party nn interested Qfil1Y or aHy 

7 citizen of the state. Except as otherwise provided in this chapter, the department has full charge and 

8 control of the construction, operation, and maintenance of the works and the collection of all rates, 

9 charges, and rnvenues af whatsoever oharaeter therefrom revenue from them. The department shall 

1 O proceed immediately with the construction of the works~ as soon as funds~ are made available 

11 therefor and shall preseeute complete the works to eo11'113letion as rapidly as possible." 

12 

13 NEW SECTION. Section 19. Severability. If a part of [this act] is invalid, all valid parts that are 

14 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

15 applications, the part remains in effect in all valid applications that are severable from the invalid 

16 applications. 

17 

18 NEW SECTION. Section 20. Codification instruction. [Sections 1 through 111 are intended to be 

19 codified as an integral part of Title 85, chapter 1, and the provisions of Title 85, chapter 1, apply to 

20 [sections 1 through 11]. 

21 

22 NEW SECTION. Section 21. Effective date. [This act] is effective July 1, 1995. 

23 -END-
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SENATE BILL NO. 147 

INTRODUCED BY HERTEL 

SB0147.03 

2 

3 

4 

BY REQUEST OF THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE WATER RESOURCE 

6 ADMINISTRATION OF STATE WATER PROJECT LAWS; ESTABLISHING A SELF-SUPPORTING LEASE 

7 MANAGEMENT PROGRAM FOR WATER PROJECT LANDS; ALLOWING THE DEPARTMENT OF NATURAL 

8 RESOURCES AND CONSERVATION TO TRANSFER OR DISPOSE OF AN INACTIVE STATE WATER 

9 PROJECT WITHOUT A DETERMINATION OF MARKET VALUE; CLARIFYING THE DEPARTMENT OF 

10 NATURAL RESOURCES AND CONSERVATION'S DUTY TO MAINTAIN FINANCIAL RECORDS OF STATE 

11 WATER PROJECTS; AMENDING SECTIONS 85-1-202, 85-1-204, 85-1-206, 85-1-209, 85-1-210, 

12 85-1-211, AND 85-1-215, MCA; AND PROVIDING AN EFFECTIVE DATE." 

13 

14 STATEMENT OF INTENT 

15 A statement of intent is necessary for this bill because [section 3) authorizes the department of 

16 natural resources and conservation to adopt rules implementing the leasing program established in this bill. 

1 7 The legislature intends that rules adopted by the department specify the procedure to be used by 

18 the department in determining how it will lease project lands and specify the standards, conditions, 

19 limitations, and requirements it will use as terms of the lease under the statutory guidelines provided in 

20 [section 3]. 

21 

22 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

23 

24 NEW SECTION. Section 1. Statement of policy. It is the policy of the state that in the interest of 

25 accomplishing a self-supporting program from the leasing of project lands, the project lands must be 

26 appraised by the department at least once during the term of each lease. The purpose of the appraisals 

27 is to determine the lease value of project lands and the general condition of the lands. 

28 

29 NEW SECTION. Section 2. Leases authorized. (1) The department may lease all project lands 

30 appurtenant to a state-owned water project for purposes that the department considers appropriate. 
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(2) Only an individual person, a husband and wife, or a federal, state, or local entity may lease 

2 project lands or hold more than one lease to project lands. 

3 (3) An association, partnership, corporation, or other nongovernmental entity may not lease project 

4 lands. 

5 (4) A lease of project lands may not exceed 10 years. 

6 (5) All cabinsite leases issued prior to July 1, 1994, expire March 31, 1996. 

7 

8 NEW SECTION. Section 3. Rulemaking. The department may adopt rules necessary to implement 

9 and administer the leasing of proJect lands. These rules may include but are not limited to rules governing 

10 the: 

11 (1) growing of crops or grazing of livestock; 

12 (2) establishment of responsibility for a lessee to pay the assessment of taxes for weed control; 

13 (3) acquisition and use of water on project lands; 

14 (4) leasing of project lands, EXCEPT FOR LEASE RENEWALS AND IMMEDIATE FAMILY 

15 TRANSFERS, by competitive bidding and the establishment of bid procedures and bid deposits; 

16 (5) process for giving notice and for cancellation, termination, and renewal of leases, including 

1 7 existing leases on project lands; 

18 (6) general form of the lease and the form and conditions of a bond when the department considers 

19 a bond necessary; 

20 (7) changes or modifications in lease conditions or lease use; and 

21 (8) placement and removal of improvements directly related to the necessary use of the project 

22 lands. 

23 

24 NEW SECTION. Section 4. Appraisal of project lands -- adjustment of lease fee. The department 

25 shall appraise project lands owned by the department and shall maintain records of the appraisals. Not less 

26 than once during the term of a lease, the department shall reappraise the project lands and adjust the lease 

27 fee accordingly. THE DEPARTMENT MAY NOT INCREASE A LEASE FEE FOR A CURRENT LESSEE MORE 

28 THAN 2% A YEAR DURING ANY PERIOD OF 10 CONSECUTIVE YEARS. 

29 

30 NEW SECTION. Section 5. Full market value required. The department shall determine the full 
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market value of project lands. The department may not accept a bid that is below full market value. 

2 

3 NEW SECTION. Section 6. Withdrawal of lands from leasing. The department may withdraw 

4 project lands from leasing for a period of time as the department determines to be in the best interest of 

5 the state. 

6 

7 NEW SECTION. Section 7. Assignment of leases -- subleasing not allowed. ( 1) A lease of project 

8 lands may be assigned on forms prescribed by the department. An assignment is not binding on the 

9 department unless the assignment is filed with and approved by the department. An assignment fee must 

1 O be paid to the department at the time of filing the assignment. 

11 

12 

(2) An assignment of a lease may be made only to a person who qualifies for a lease under [section 

2]. 

13 (3) The department may not approve a contingent or collateral assignment of a lease. 

14 (4) A lease may not be subleased. 

15 

16 NEW SECTION. Section 8. Changes in lease use not authorized -- cancellation. ( 1) During the 

17 term of a lease, the use of the project lands may not be changed. A change in the use of the lands 

18 automatically voids the lease. 

19 (2) The department may cancel a lease for any of the following causes: 

20 (a) fraud, misrepresentation, or concealment of facts relating to issuance of the lease, which if 

21 known would have prevented its issuance in the form or to the party issued; 

22 (b) subleasing project lands; 

23 (c) placing of unauthorized improvements on project lands; 

24 Id) using the lands for purposes other than those authorized by the lease; 

25 (e) conviction of the lessee for a felony offense involving a dangerous drug, as defined in Title 50, 

26 chapter 32, and involving the planting, propagating, cultivating, growing, harvesting, manufacturing, 

27 compounding, converting, producing, processing, preparing, testing, analyzing, packaging, repackaging, 

28 storing, or concealing of a dangerous drug on any portion of the lands; 

29 If) nonpayment of rental fees; 

30 (g) violation of a lease condition; 
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(hi other causes that in the judgment of the department make the cancellation of the lease 

2 necessary in order to do justice to all parties concerned or to protect the interests of the state. 

3 (3) Cancellation of a lease under this section does not entitle the lessee to a refund of rentals paid 

4 or exempt the lessee from the payment of rentals, penalties, or other compensation due the state. 

5 

6 NEW SECTION. Section 9. Improvements authorized•· no compensation·· removal. ( 1) A lessee 

7 of project lands may place on the lands a reasonable amount of improvements directly related to the 

8 necessary use of the lands as provided in the lease. 

9 (2) The department is not liable to pay compensation to a lessee or a former lessee for 

10 improvements made to project lands. 

11 (3) A former lessee is responsible to reclaim project lands to the condition existing prior to the 

12 placement of the improvements. If the former lessee fails to remove the improvements from the land within 

1 3 60 days from the date of the expiration of the lease, all of the improvements become the property of the 

14 department unless the department for good cause extends the time for removal of the improvements. The 

1 5 department may require a former lessee to remove improvements made by the former lessee from project 

16 lands at the former lessee's expense. 

17 

18 NEW SECTION. Section 10. No pledge or mortgage of leasehold interest. A lessee of project lands 

19 may not pledge the lease or mortgage a leasehold interest in the project lands. 

20 

21 NEW SECTION. Section 11. Project lands lease account. There is established a project lands lease 

22 account within the state special revenue fund of the state treasury. All lease fees collected under [sections 

23 1_ through 11] must be deposited in the account to pay the department's costs and expenses in 

24 administering [sections 1 through 11]. 

25 

26 Section 12. Section 85-1-202, MCA, is amended to read: 

27 "85-1-202. Department actions subject to board approval. ill The department may not, without 

28 prior approval of the board: 

29 

30 

1fil acquire by appropriation or otherwise a water right or interest tl=lereiA in a water right; aAEI FRa'( 

Mt 

~na Ler,lslatlve council 
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J.hl acquire real property or an interest t/:leFeiR in real property (except rights of access for the 

2 purpose of construction, operation, or maintenance of works) or mortgage~ 

3 J.£1 or eti'lerwise create a lien on tAe saFRe 'Nater rights or real property; 

4 iQl 0f dispose of in aRy FRORRer water rights or real property or interest ti'leroin in water rights or 

5 real property; without J'!Fier appre11al of ti'le eearel. Ti'le elepartFRent FRO')' net 

6 lfil construct or cause to be constructed or contract for the construction of works or projects~ 

7 ••<'it/:l01:1t prier appre·,·al et tAe eearel. Ti'le elepaHR1ent R1a•; net or 

8 ill loan funds to a person or water ti5ef users' association for the purpose of constructing or 

9 maintaining works witi'leut prior appr011al of tho eoarel. 

10 (21 A lease of project lands pursuant to (sections 1 through 11 j is not subject to the approval of 

11 the board." 

12 

13 Section 13. Section 85-1-204, MCA, is amended to read: 

14 "85-1-204. Department powers over state ,.,.1aters water. ( 1) The department, • ...,ith tAo approval 

15 of tAe eoaFel, may sell, lease, and otherwise dispose of all waters wi'lieh Fl'lay ee water impounded under 

16 this chapter, aRel ti'le. The water may be sold for the purpose of irrigation, development of power, watering 

17 of stock, or i¼Fl'f other p1:1rpeso purposes. The department, witR t/:le appreval et t/:le eoare, may also lease 

18 water under the state water leasing program established under the provisions of 85-2-141. To the extent 

19 that it may be necessary to carry out this chapter and subject to a compliance with the other provisions 

20 of this chapter, the department has full control of all the water of the state not under the exclusive control 

21 of the United States and not vested in private ownership, and it shall take s1:1eA steps as ma.,, tie neeessary 

22 the necessary actions to appropriate and conserve the s-ame water for the use of the people. The authority 

23 of the department conferred by this chapter extends and applies to rights to the natural flow of the waters 

24 ~ of this state wl=lieA that it may acquire, witA the appro•,•al ef tAe boarel, by condemnation, purchase, 

25 exchange, appropriation, or agreement. 

26 (2) For the purpose of regulating the diversion of tt:iase waters water, the department may enter 

27 upon the means and place of use of all appropriators for making surveys of respective rights and seasonal 

28 needs. 

29 (3) The department may take into consideration the decrees of the courts of this state having 

30 jurisdiction wl=lieA that purport to adjudicate the~~ of a stream or its tributaries, anel a~ fair, 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

reasonable, and equitable reconciliation s-1=\aU !!l1!fil be made between the claimants asserting rights under 

different decrees and between decreed rights and asserted rights of appropriation not adjudicated by aft>f 

2 court. 

14) The department. at its diseretieA, may hold hearings relating to the rights of respective 

claimants after first giving Stief\ the notice as it considers appropriate~ aHe The department shall make 

findings of the date and quantity of appropriation and use of all claimants WR-ieR that the department wilt 

reee€JAize recognizes and el3ser¥e observes in diverting the waters wl9iel9 it water that the department 

owns. The department may ~ measure and distribute the water to the owner of the recognized 

appropriation t19e waters due 19iR1 u13en reeiuest and under terR1s a0read u13en under agreed-upon terms. 

(5) The department, when engaged in controlling and dividing the natural flow of a stream under 

the authority granted by this chapter, is exercising a police power of the state, and water commissioners 

appointed by any court may not deprive the department of any of the v,•aters water owned or ad.ministered 

under agreement with respective owners. The owner of a prior right eentendiR!l who contends that the 

department is not recognizing and respecting the appropriation may resort to a court for the purpose of 

determining whether or not the rights of the claimant have been invaded, and the department shall observe 

the terms of the final decree. 

(6) When the department impounds or acquires the right of appropriation of the wmers water of 

a stream it may divert or authorize the diversion at aR¥ 2 point on the stream or .aA"f .1!._portion t19ereef of 

the stream when it is done without injury to a prior appropriator." 

21 Section 14. Section 85-1-206, MCA, is amended to read: 

22 "85-1-206. Construction of works by department. {1) Suajeet te tAe a1313re·.·al ef tl:io eeard, tl:ie 

23 The department may construct works, with the cost of the construction to be paid wholly by means of or 

24 with the proceeds of revenue bonds 19ereinafter m:itl:ierizeel or of a grant or loan to aid in financing the 

25 construction from the United States or any instrumentality or agency t19ereef of the United States and other 

26 funds provided for the construction. Before constructing a project, the department shall estimate the cost 

27 of the project. the cost of operation and maintenance, and the reYenues revenue to be derived t19erefreR1 

28 from the operation of the project. A project may not be constructed unless, according to the estimates, 

29 the revenues revenue to be derived will be sufficient to pay the cost of operation and maintenance and the 

30 principal and interest of loans or revenue bonds wl9ieh R18'J' ae issued for the cost of the project" + 

~fla Ler,lslatlve COutlC/1 
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howe~•er, in ln connection with the issuance of revenue bonds, the failure of the department to make the 

2 estimates required by this section or to make them in proper form does not affect the validity or 

3 enforceability of ~ the bonds or of the trust indenture, resolution, or other security there/er for the 

4 bonds. 

5 (2) Should the bid of the lowest responsible bidder on any capital improvement associated with 

6 public works exceed the department estimates of the cost of the improvements by more than 5 % , the 

7 department shall obtain approval from the water tlaef users' association, whenever an association is 

8 involved, before the bid is accepted~ ; hewe•;or, ea13ital Capital improvements of an emergency nature 

9 necessary to protect life or property or to supply immediate needs for water do not require 5tlefT approval 

10 of the water users' association. 

11 (3) A purpose of this chapter is to meet. so far as possible, a statewide need for the conservation 

12 and use of water through the construction and operation of projecta designea for H1ose 131,r13oses. The 

13 projects to be ffflally constructed SflaH must qualify as parts of the statewide program and SflaH must be 

14 approved B'y' the soars upon the showing of tHeif prospective ability to meet, through the sale of water or 

15 other services, the cost of operation and maintenance and the principal and interest of loans and revenue 

16 bonds issued to finance the construction. The failure of tho Board to determine the prospective ability of 

17 a project does not affect the validity or enforceability of the bonds or of the trust indenture, resolution, or 

18 other security tl:lerefor for the bonds .. " 

19 

20 Section 15. Section 85-1-209, MCA, is amended to read: 

21 "85-1-209. Acquisition of property by department. (11 The department, suojeet to the a1313ro..,al 

22 of the eoard unaer 8!i 1 202, may acquire by purchase or exchange upon terms and conditions and in a 

23 manner it considers proper and may acquire by condemnation, in accordance with laws applicable to the 

24 condemnation of property for public use, any land, rights, water rights, easements, franchises, and other 

25 property considered necessary for the construction, operation, and maintenance of works. Title to property 

26 purchased or condemned SflaH must be taken in the name of the department. Tho department is under no 

27 obligation to accept and pay for any property condemned under this chapter except from the funds provided 

28 by this chapter. In any proceedings to condemn, orders may be made by the court ~ that has 

29 jurisdiction of the suit, action, or proceeding as may be warranted by law and the facts. 

30 (2) In ~ condemnation proceeding brought under the powers of eminent domain for the purpose 
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of carrying out this chapter, all persons interested in the title of or holding liens upon the property sought 

2 to be acquiredL as disclosed by the public recordsL ~ must be made parties, and the court in the action 

3 shall partition and distribute the damages awarded, if any, among those persons as their rights appear. If 

4 there is controversy between them, the court may direct the amount of the damage awarded to be paid into 

5 court to abide the result of further appropriate proceedings either at law or in equity. 

6 (3) TAe takin!J Taking possession of the property sought to be condemned may not be delayed by 

7 reason of any dispute between the rival claimants or the failure to join any of them as a party to the 

8 proceedings in condemnation. 

9 (4) If water rights are acquired or exercised by the department in connection with two or more 

1 o works or projects, the department by order shall apportion or allocate to each of the works or projects Slc!efl 

11 the part of #Iese the water rights as it Rlay eleterRline that the department determines is necessary. Upon 

12 the adoption of the order, #Iese the water rights sAall ee are considered a part of each of the works or 

13 projects to the extent that the water rights have been 59 apportioned or allocated H1erete respeeti¥ely." 

14 

15 Section 16. Section 85-1-210, MCA, is amended to read: 

16 "85-1-210. Disposal of property by department. In addition to the powers conferred upon the 

17 department to sell, lease, or otherwise dispose of 1,¥aters water for the purpose of irrigation, development 

18 of power, watering of stock, or other purposes, the department, witl=I tl=le appre\<al ef tl=le eearel, may sell, 

19 lease, or otherwise dispose of waters water from its waterworks systems for public, domestic, industrial, 

20 and other uses and for fire protection. The department, witA tl=le appre¥al of tl=le eearel, may sell or 

21 otherwise dispose of a water project, after the discharge of all of the bonds issued to finance the 

22 construction or acquisition tl=lereef of the project, if any, and of all interestL tAereen anel costs and expenses 

23 incurred in connection with any action or proceeding by or on behalf of the holders of the bonds. I-Re 

24 Except for a water project for which no water purchase contracts are managed by the department and for 

25 which no money is collected by the department, the department shall make a determination of the market 

26 value of #le 2 water project prior to its sale or other disposition. The department's determination of market 

27 value~ must consider all liens, encumbrances, and other limitations on the water project." 

28 

Section 17. Section 85-1-211, MCA, is amended to read: 29 

30 "85-1-211. Management of property -- water contracts. (1) Subject to this chapter, the 

~na Ler,lslatlve COundl 
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1 department may fix and establish the prices, rates, and charges at which the resources and facilities made 

2 available under this chapter may be sold and disposed of and enter into contracts and agreements and do 

3 those things that in its judgment are necessary, convenient, or expedient for the accomplishment of the 

4 purposes and objects of this chapter, under general rules and upon terms, limitations, and conditions as 

5 it prescribes. 

6 (2) The department shall enter into the contracts and fix and establish the prices, rates, and 

7 charges se-as to provide at all times funds that will ee ore sufficient to pay all costs of operation and 

8 maintenance of the works authorized by this chapter, together with necessary repairs to the works, and 

9 that will provide at all times sufficient funds to meet and pay the principal and interest of all bonds or loans 

10 as they severally become due and payable. 

11 (3) This chapter does not authorize any change, alteration, or revision of #l&se the rates, prices, 

12 or charges as established by a contract entered into under this chapter except as provided by the contract. 

13 (4) A contract made by the department for the sale of water, use of water, water storage, or other 

14 service or for the sale of property or facilities must provide that, in the event of a failure or default in the 

15 payment of money specified in the contract to be paid to the department, the department may, upon notice 

16 as is prescribed in the contract, terminate the contract and all obligations under the contract. The act of 

17 the department in ceasing on default to furnish or deliver water, use of water, water storage, or other 

18 service under the contract does not deprive the department of or limit a remedy provided by the contract 

19 or by law for the recovery of money due or that may become due under the contract. 

20 (5) Suejeet te tl:le 0!l!lFeval ef tl:le eearel uneler 86 1 202, the The department may sell, transfer to 

21 water tl5ef' users' associations, abandon, lease or rent, or otherwise dispose of any rights-of-way, 

22 easements, properties, or interests er lease er rent tl:le saffie or otherwise take and receive the income or 

23 profit and revenue tl:lerefreR'l from them without regard to other laws providing for the disposition of state 

24 property. Except for a water project for which no water management contracts are managed by the 

25 department and for which no money is collected by the department, ?fief prior to the department's sale, 

26 transfer, or other disposition, a determination must be made by the department as to the market value of 

27 the rights-of-way, easements, properties, or interests to be sold, transferred, abandoned, or otherwise 

28 disposed of. The department's determination of market value must consider all liens, encumbrances, and 

29 other limitations on the project properties or interests. 

30 (6) (a) The department shall attempt to dispose of its canal projects by June 30, 1995. The canal 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

projects to be disposed of include the: 

(i) Columbus canal; 

(ii) Delphia-Melstone canals; 

(iii) Hysham pumping canals; 

(iv) Lewistown ditch; 

(vi Livingston ditch; 

(vi) Florence canal; 

(viii Paradise canal; 

(viii) Park Branch canal; 

(ix) Sidney pumping canals; 

(xi South Side canal; 

(xi) Vigilante canal; and 

(xii) West Bench canal. 

(b) The department may dispose of a canal project by sale, transfer to a water users' association, 

abandonment, or other legal conveyance. If there is an existing water users' association on the canal 

project, the provisions of 86 6 10916) 85-6-109 must be complied with in the disposal of the canal project. 

The department shall give preference to existing water users' associations operating and maintaining the 

canal project. 

(cl Upon the sale or transfer of a canal project, the department shall either cancel or write off from 

the accounts receivable carried on the books of the department a sum not to exceed any previous 1-year 

cost of operating and maintaining the canal project or make a payment not to exceed any previous 1-year 

cost of operating and maintaining the canal project. For a canal project not disposed of by June 30, 1995, 

the water users of the canal project are responsible for the department's administrative costs and the actual 

costs of operation and maintenance of the canal project. 

(7) An employee or agent of the department authorized by the director may enter upon any land 

to carr_y out the purposes of this section, including but not limited to entry to make an inspection of the 

canal project that the department considers necessary af Hie aaRal ~FOjeet, entry to salvage or remove 

project property, and entry to make physical alterations to canal project property. The department shall 

29 give reasonable notice to the landowner of its intention to enter upon the land. The department is 

30 responsible for actual damages done to property." 
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Section 18. Sectipn 85-1-215, MCA, is amended to read: 

2 "85-1-215. Department duties -- records and operations. The department shall keep hill OAS 

3 eom13lete aeeo1:1Ats eeAeerAiA!il all matters aAEl thiA§G relatiAg te the Y,10rlrn aAel BAAl:lall•r shall 13re13are 

4 soloRee sheets aRd iReeme aREl 13refit aRel less statemoAts accounting records of each project and by July 

5 1 of each year prepare a financial statement showing the financial eoRelitieR status of each project aRd me 

6 eo13ies thereef with the seoretary ef state. All books and papers pertaining to all- matters provided for in 

7 this chapter shall at all reasonable times be open to the inspection of aRy 13art•,· an interested .P.fil1Y or awt 

8 citizen of the state. Except as otherwise provided in this chapter, the department has full charge and 

9 control of the construction, operation, and maintenance of the works and the collection of all rates, 

10 charges, and reY0A1:1es ef wl'latsee•,er eharaeter tl'lerefrem revenue from them. The department shall 

11 proceed immediately with the construction of the works ~ as soon as funds ~ are made available 

12 tl'leroter and shall 13resee1:1te complete the works te eom13leti0R as rapidly as possible." 

13 

14 NEW SECTION. Section 19. Severability. If a part of [this act) is invalid, all valid parts that are 

15 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

16 applications, the part remains in effect in all valid applications that are severable from the invalid 

17 applications. 

18 

19 NEW SECTION. Section 20. Codification instruction. [Sections 1 through 11] are intended to be 

20 codified as an integral part of Title 85, chapter 1, and the provisions of Title 85, chapter 1, apply to 

21 · [sections 1 through 11]. 

22 

23 

24 

NEW SECTION. Section 21. Effective date. [This act] is effective July 1, 1995. 

-END-
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HOUSE ST ANDING COMMITTEE REPORT 

March 9, 1995 

Page 1 of 1 

Mr. Speaker: We, the committee on Natural Resources report that Senate Bill 147 (third 

reading copy -- blue) be concurred in as amended. 

Signed: 

Carried by: Rep. Tash 

And, that such amendments read: 

1. Page 2, lines 1 through 4. 
Strike: subsections (2) and (3) in their entirety 
Renumber: subsequent subsections 

2. Page 2, line 14. 
Strike: "IMMEDIATE FAMILY" 

3. Page 3, lines 11 and 12. 
Strike: subsection (2) in its entirety 
Renumber: subsequent subsections 

4. Page 5. 
Following: line 5 
Insert: "(e) sell, lease, or otherwise dispose of water 

impounded under this chapter;" 
Renumber: subsequent subsections 

. -END-

SB 141 
Committee Vo{: 
Yes/..2., No . HOUSE 
~' 



54th Legislature 

SENATE BILL NO. 147 

INTRODUCED BY HERTEL 

SB0147.04 

2 

3 BY REQUEST OF THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE WATER RESOURCE 

6 ADMINISTRATION OF STATE WATER PROJECT LAWS; ESTABLISHING A SELF-SUPPORTING LEASE 

7 MANAGEMENT PROGRAM FOR WATER PROJECT LANDS; ALLOWING THE DEPARTMENT OF NATURAL 

8 RESOURCES AND CONSERVATION TO TRANSFER OR DISPOSE OF AN INACTIVE STATE WATER 

9 PROJECT WITHOUT A DETERMINATION OF MARKET VALUE; CLARIFYING THE DEPARTMENT OF 

10 NATURAL RESOURCES AND CONSERVATION'S DUTY TO MAINTAIN FINANCIAL RECORDS OF STATE 

11 WATER PROJECTS; AMENDING SECTIONS 85-1-202, 85-1-204, 85-1-206, 85-1-209, 85-1-210, 

12 85-1-211, AND 85-1-215, MCA; AND PROVIDING AN EFFECTIVE DATE." 

13 

14 STATEMENT OF INTENT 

1 5 A statement of intent is necessary for this bill because [section 31 authorizes the department of 

16 natural resources and conservation to adopt rules implementing the leasing program established in this bill. 

17 The legislature intends that rules adopted by the department specify the procedure to be used by 

18 the department in determining how it will lease project lands and specify the standards, conditions, 

19 limitations, and requirements it will use as terms of the lease under the statutory guidelines provided in 

20 [section 3). 

21 

22 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

23 

24 NEW SECTION. Section 1. Statement of policy. It is the policy of the state that in the interest of 

25 accomplishing a self-supporting program from the leasing of project lands, the project lands must be 

26 appraised by the department at least once during the term of each lease. The purpose of the appraisals 

27 is to determine the lease value of project lands and the general condition of the lands. 

28 

29 NEW SECTION. Section 2. Leases authorized. (1) The department may lease all project lands 

30 appurtenant to a state-owned water project for purposes that the department considers appropriate. 

~na Legislative councll 
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1 

2 

3 

(2) Onlv an im1iviaual person, a huseana ans wife, or a feEleral, state, or looal entity ma.,. lease 

projeet lanes or hole A1ore than one lease to projeot lanes. 

1a) An assoeiation, partnership, eorporation, or other nongovemA1ental entity may not lease projost 

4 laoos-, 

5 +4t ill A lease of project lands may not exceed 10 years. 

6 f&} .@l All cabinsite leases issued prior to July 1, 1994, expire March 31, 1996. 

7 

8 NEW SECTION. Section 3. Rulemaking. The department may adopt rules necessary to implement 

9 and administer tho leasing of project lands. These rul.es may include but are not limited to rules governing 

10 the: 

11 ( 1) growing of crops or grazing of livestock; 

12 I 2) establishment of responsibility for a lessee to pay the assessment of taxes for weed control; 

13 (3) acquisition and use of water on project lands; 

14 (4) leasing of project lands, EXCEPT FOR LEASE RENEWALS AND IMMEiDIATE F'AMILY 

15 TRANSFERS, by competitive bidding and the establishment of bid procedures and bid deposits; 

16 (5) process for giving notice and for cancellation, termination, and renewal of leases, including 

17 existing leases on project lands; 

18 (6) general form of the lease and the form and conditions of a bond when the department considers 

19 a bond necessary; 

20 (7) changes or modifications in lease conditions or lease use; and 

21 (8) placement and removal of improvements directly related to the necessary use of the project 

22 lands. 

23 

24 NEW SECTION. Section 4. Appraisal of project lands -- adjustment of lease fee. The department 

25 shall appraise project lands owned by the department and shall maintain records of the appraisals. Not less 

26 than once during tho term of a lease, the department shall reappraise the project lands and adjust the lease 

27 fee accordingly. THE DEPARTMENT MAY NOT INCREASE A LEASE FEE FOR A CURRENT LESSEE MORE 

28 THAN 2% A YEAR DURING ANY PERIOD OF 10 CONSECUTIVE YEARS. 

29 

30 NEW SECTION. Section 5. Full market value required. The department shall determine the full 

~na Leolstatlve counc/1 
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1 market value of project lands. The department may not accept a bid that is below full market value. 

2 

3 NEW SECTION. Section 6. Withdrawal of lands from leasing. The department may withdraw 

4 project lands from leasing for a period ot time as the department determines to be in the best interest of 

5 the state. 

6 

7 NEW SECTION. Section 7. Assignment of leases -- subleasing not allowed. ( 1) A lease of project 

8 lands may be assigned on forms prescribed by the department. An assignment is not binding on the 

9 department unless the assignment is tiled with and approved by the department. An assignment fee must 

1 O be paid to the department at the time of filing the assignment. 

11 

12 

13 

14 

15 

(2) AA assigAA'1eAt of a lease A'1ay ee A'1aEle oAI-; tea 13orsoA who eiualifios for a lease uAEier !sostisA 

~ Jll The department may not approve a contingent or collateral assignment of a lease. 

{4} ru A lease may not be subleased. 

16 NEW SECTION. Section 8. Changes in lease use not authorized -- cancellation. (1) During the 

17 term of a lease, the use of the project lands may not be changed. A change in the use of the lands 

18 automatically voids the lease. 

19 ( 2) The department may cancel a lease for any of the following causes: 

20 (a) fraud, misrepresentation, or concealment of facts relating to issuance of the lease, which if 

21 known would have prevented its issuance in the form or to the party issued; 

22 lb) subleasing project lands; 

23 (c) placing of unauthorized improvements on project lands; 

24 Id) using the lands for purposes other than those authorized by the lease; 

25 (e) conviction of the lessee for a felony offense involving a dangerous drug, as defined in Title 50, 

26 chapter 32, and involving the planting, propagating, cultivating, growing, harvesting, manufacturing, 

27 compounding, converting, producing, processing, preparing, testing, analyzing, packaging, repackaging, 

28 storing, or concealing of a dangerous drug on any portion of the lands; 

29 (f) nonpayment of rental fees; 

30 lg) violation of a lease condition; 

~na Leg/stative council 
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1 (h) other causes that in the judgment of the department make the cancellation of the lease 

2 necessary in order to do justice to all parties concerned or to protect the interests of the state. 

3 (3) Cancellation of a lease under this section does not entitle the lessee to a refund of rentals paid 

4 or exempt the lessee from the payment of rentals, penalties, or other compensation due the state. · 

5 

6 NEW SECTION. Section 9. Improvements authorized -- no compensation -- removal. (1) A lessee 

7 of project lands may place on the lands a reasonable amount of improvements directly related to the 

8 necessary use of the lands as provided in the lease. 

9 (2) The department is not liable to pay compensation to a lessee or a former lessee for 

1 O improvements made to project lands. 

11 (3) A former lessee is responsible to reclaim project lands to the condition existing prior to the 

12 placement of the improvements. If the former lessee fails to remove the improvements from the land within 

13 60 days from the date of the expiration of the lease, all of the improvements become the property of the 

14 department unless the department for good cause extends the time for removal of the improvements. The 

15 department may require a former lessee to remove improvements made by the former lessee from project 

16 lands at the former lessee's expense. 

17 

18 NEW SECTION. Section 10. No pledge or mortgage of leasehold interest. A lessee of project lands 

19 may not pledge the lease or mortgage a leasehold interest in the project lands. 

20 

21 NEW SECTION. Section 11. Project lands lease account. There is established a project lands lease 

22 account within the state special revenue fund of the state treasury. All lease fees collected under [sections 

23 1 through 111 must be deposited in the account to pay the department's costs and expenses in 

24 administering [sections 1 through 11 ]. 

25 

26 Section 12. Section 85-1-202, MCA, is amended to read: 

27 "85-1-202. Department actions subject to board approval. ill The department may not, without 

28 prior approval of the board: 

29 

30 

@l acquire by appropriation or otherwise a water right or interest tl=lereiA in a water right: aAa FAay 

fte-t 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

12 

1 3 

.[Q)_ acquire real property or an interest ~ in real property !except rights of access for the 

purpose of construction, operation, or maintenance of works) or mortgage~ 

.ts;l or otherwise create a lien on the saFAo water rights or real property; 

(.ill ~ dispose of in anv manner water rights or real property or interest Uierein in water rights or 

reai property; ~rior approval of the board. The department mav not 

(El SELL, LE.l'\SE, OR OTHERWISE DISPOSE OF Wt>.TER IMPOUNDED UNDER THIS CHAPTER; 

±tlfil construct or cause to be constructed or contract for the construction of works or projects~ 

without prior approval of tho boars. The departFAent ma1• not or 

ffii§1 loan funds to a person or water - users' association for the purpose of constructing or 

maintaining works witheut prior approval of the bears. 

12) A lease of project lands pursuant to [sections 1 through 11) is not subject to the approval of 

the board." 

14 Section 13. Section 85-1-204, MCA, is amended to read: 

15 "85-1-204. Department powers over state watefS water. ( 1) The department, .,.,,ith <he approval 

16 of the board, may sell, lease, and otherwise dispose of all waters whieh FAa;' be water impounded under 

17 this chapter, and the~ _ _The water may be sold for the purpose of irrigation, development of power. watering 

18 of stock, or aflV other purpose purposes. The department, with the a13proval of the board, may also lease 

19 water under the state water leasing program established under the provisions of 85-2-141. To the extent 

20 that it may be necessary to carry out this chapter and subject to a compliance with the other provisions 

21 of this chapter. the department has full control of all the water of the state not under the exclusive control 

22 of the United States and not vested in private ownership, and it shall take Stleh stops as FAay be neoessar)• 

23 the necessary actions to appropriate and conserve the saffie water for the use of the people. The authority 

24 of the department conferred by this chapter extends and applies to rights to the natural flow of the ~ 

25 water of this state~ that it may acquire, with the approval of tho board, by condemnation, purchase, 

26 exchange, appropriation, or agreement. 

27 (2) For the purpose of regulating the diversion of those waters water, the department may enter 

28 upon the means and place of use of all appropriators for making surveys of respective rights and seasonal 

29 needs. 

30 13) Tho department may take into consideration the decrees of the courts of this state having 
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jurisdiction Wf!fM that purport to adjudicate the waters water of a stream or its tributaries, and a.,_.A fair, 

2 reasonable, and equitable reconciliation 5flall must be made between the claimants asserting rights under 

3 different decrees and between decreed rights and asserted rights of appropriation not adjudicated by 8flV 

4 i!. court. 

5 (4) The department, at its diseFetien, may hold hearings relating to the rights of respective 

6 claimants after first giving SHel=. the notice as it considers appropriate~ afle The department shall make 

7 findings of the date and quantity of appropriation and use of all claimants WflfM that the department will 

8 reee€Jni;re recognizes and eeserve observes in diverting the waters whieh it water that the department 

9 owns. The department may j3eliee measure and distribute the water to the owner of the recognized 

1 O appropriation tho waters due hi FA upon reEluest and undoF terFAs a§reed upon under agreed-upon terms. 

11 (5) The department, when engaged in controlling and dividing the natural flow of a stream under 

12 the authority granted by this chapter, is exercising a police power of the state, and water commissioners 

1 3 appointed by any court may not deprive the department of any of the Wetef5 water owned or administered 

14 under agreement with respective owners. The owner of a prior right eentendin€1 who contends that the 

15 department is not recognizing and respecting the appropriation may resort to a court for the purpose of 

16 determining whether or not the rights of the claimant have been invaded, and the department shall observe 

17 the terms of the final decree. 

18 16) When the department impounds or acquires the right of appropriation of the ·,vateFs water of 

1 9 a stream it may divert or authorize the diversion at 8flV i!. point on the stream or 8fl'f .i!.._portion theFeef of 

20 the stream when it is done without injury to a prior appropriator." 

21 

22 Section 14. Section 85-1-206, MCA, is amended to read: 

23 "85-1-206. Construction of works by department. 11) Suejeet to the apprn·,al of the eoaFd, the 

24 The department may construct works, with the cost of the construction to be paid wholly by means of or 

25 with the proceeds of revenue bonds heFeinaHeF authorized or of a grant or loan to aid in financing the 

26 construction from the United States or any instrumentality or agency theFeof of the United States and other 

27 funds provided for the construction. Before constructing a project, the department shall estimate the cost 

28 of the project, the cost of operation and maintenance, and the Fe 11enuos revenue to be derived therefrom 

29 from the operation of the project. A project may not be constructed unless, according to the estimates, 

30 the revenues revenue to be derived will be sufficient to pay the cost of operation and maintenance and the 
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principal and interest of loans or revenue bonds ~-m-ay-ee issued for the cost of the project
0 

-; 

2 however, in lD. connection with the issuance of revenue bonds, the failure of the department to maKe the 

3 estimates required by this section or to make them in proper form does not affect the validity or 

4 enforceability of ~ the bonds or of the trust indenture, resolution, or other security Hrnrefor for the 

5 gonds. 

6 (2) Should the bid of the lowest responsible bidder on any capital improvement associated with 

7 public works exceed the department estimates of the cost of the improvements by more than 5%, the 

8 department shall obtain approval from the water l:ISef users' association, whenever an association is 

9 involved, before the bid is accepted0 ; howe•,er, eaJ:)ital Capital improvements of an emergency nature 

10 necessary to protect life or property or to suppiy immediate needs for water do not require !nf6fl approval 

11 of the water users' association. 

12 (3) A purpose of this chapter is to meet, so far as possible, a statewide need for the conservation 

13 and use of water through the construction and operation of projects designed fer those purposes. The 

14 projects to be ~ constructed sl,,all must qualify as parts of the statewide program and sl,,all .!Jlld.fil be 

1 5 approved bv the board upon the showing of theif prospective ability to meet, through the sale of water or 

16 other services, the cost of operation and maintenance and the principal and interest of loans and revenue 

17 bonds issued to finance the construction. The failure ef the eoard to determine the prospective ability of 

18 a project does not affect the validity or enforceability of the bonds or of the trust indenture, resolution, or 

19 other security therefor for the bonds." 

20 

21 Section 15. Section 85-1-209, MCA, is amended to read: 

22 "85-1-209. Acquisition of property by department. (1) The department, subjeet to the at=Jproval 

23 ef the bears under 80 1 202, may acquire by purchase or exchange upon terms and conditions and in a 

24 manner it considers proper and may acquire by condemnation, in accordance with laws applicable to the 

25 condemnation of property for public use, any land, rights, water rights, easements, franchises, and other 

26 property considered necessary for the construction, operation, and maintenance of works. Title to property 

27 purchased or condemned sl,,all mus_! be taken in the name of the department. The department is under no 

28 obligation to accept and pay for any property condemned under this chapter except from the funds provided 

29 by this chapter. In any proceedings to condemn, orders may be made by the court ~ that has 

30 jurisdiction of the suit, action, or proceeding as may be warranted by law and the facts. 
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(2) In _11 condemnation proceeding brought under the powers of eminent domain for the purpose 

2 of carrying out this chapter, all persons interested in the title of or holding liens upon the property sought 

3 to be acquired, as disclosed by the public records, Sfla!l must be made parties, and the court in the action 

4 shall partition and distribute the damages awarded, if any, among those persons as their rights appear. If 

5 there is controversy between them, the court may direct the amount of the damage awarded to be paid into 

6 court to abide the result of further appropriate proceedings either at law or in equity. 

7 (3) n1e tal~in!:J Taking possession of the property sought to be condemned may not be delayed by 

8 reason of any dispute between the rival claimants or the failure to join any of them as a party to the 

9 proceedings in condemnation. 

1 0 (4) If water rights are acquired or exercised by the department in connection with two or more 

11 works or projects, the department by order shall apportion or allocate to each of the works or projects SlffiA 

12 the part of #Iese the water rights as it may determine that the department determines is necessary. Upon 

13 the adoption of the order, #Iese the water rights shall be are considered a part of each of _the works or 

14 projects to the extent that the water rights have been se apportioned or allocated tlclereto respeetivel>;." 

15 

16 Section 16. Section 85-1-210, MCA, is amended to read: 

17 "85-1-210. Disposal of proper-ty by department. In addition to the powers conferred upon the 

18 department to sell, lease, or otherwise dispose of WatefS water for the purpose of irrigation, development 

19 of power, watering of stock, or other purposes, the department, with the appre·,•al of the bearEI, may sell, 

20 lease, or otherwise dispose of waters water from its waterworks systems for public, domestic, industrial, 

21 and other uses and for fire protection. The department, witlcl tlcle appreval of tlcle board, may sell or 

22 otherwise dispose of a water project, after the discharge of all of the bonds issued to finance the 

23 construction or acquisition tlclereof of the project, if any, and of all interest, thereon an El costs and expenses 

24 incurred in connection with any action or proceeding by or on behalf of the holders of the bonds. +i,e 

25 Except for a water project for which no water purchase contracts are managed by the department and for 

26 which no money is collected by the department, the department shall make a determination of the market 

27 value of #le _11 water project prior to its sale or other disposition. The department's determination of market 

28 value Sfla!l must consider all liens, encumbrances, and other limitations on the water project." 

29 

30 Section 17. Section 85-1-211, MCA, is amended to read: 
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1 "85-1-211. Management of property -- water contracts. (ll Subject to this chapter, the 

2 department may fix and establish the prices, rates, and charges at •,vhich the resources and facilities made 

3 available under this chapter may be sold and disposed of and enter into contracts and agreements and do 

4 those things that in its judgment are necessary, convenient, or expedient for the accomplishment of the 

5 purposes and objects of this chapter, under gEineral rules and upon terms, limitations, and conditions as 

6 it prescribes. 

7 (2) The department shall enter into the contracts and fix and establish the prices, rates, and 

8 charges se-as to provide at all times funds that wiU-be are sufficient to pay all costs of operation and 

9 maintenance of the works authorized by this chapter, together with necessary repairs to the works, and 

10 that wi!I provide at all times sufficient funds to meet and pay the principal and interest of all bonds or loans 

11 as they severally become due and payable. 

12 (3) This chapter does not authorize any change, alteration, or revision of tRese the rates, prices, 

13 or charges as established by a contract entered into under this chapter except as provided by the contract. 

14 (4) A contract made by the department for the sale of water, use of water, water storage, or other 

15 service or for the sale of property or facilities must provide that, in the event of a faiiure or default in the 

16 payment of money specified in the contract to be paid to the department, the department may, upon notice 

1 7 as is prescribed in the contract, terminate the contract and all obligations under the contract. The act of 

18 the department in ceasing on default to furnish or deliver water, use of water, water storage, or other 

1 9 service under the contract does not deprive the department of or limit a remedy provided by the contract 

20 or by law for the recovery of money due or that may become due under the contract. 

21 (5) Subjoet to tRo a1313reval of tRe beard uRder 8e 1 202, tRe The department may sell, transfer to 

22 water tlSef users' associations, abandon, lease or rent, or otherwise dispose of any rights-of-way, 

23 easements, properties, or interests er lease er reRt tRe same or otherwise take and receive the income or 

24 profit and revenue tl1erofrem from them without regard to other laws providing for the disposition of state 

25 property. Except for a water project for which no water management contracts are managed by the 

26 department and for which no money is collected by the department, l2fi&f prior to the department's sale, 

27 transfer, or other disposition, a determination must be made by the department as to the market vahJe of 

28 the rights-of-way, easements, properties, or interests to be sold, transferred, abandoned, or otherwise 

29 disposed of. The department's determination of market value must consider all liens, encumbrances, and 

30 other limitations on the project properties or interests. 
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(6) (al The department shall attempt to dispose of its canal projects by June 30, 1995. The canal 

2 projects to be disposed of include the: 

3 (ii Columbus canal; 

4 (ii) Delphia-Melstone canals; 

5 (iii) Hysham pumping canals; 

6 (iv) Lewistown ditch; 

7 (v) Livingston ditch; 

8 (vi) Florence canal; 

9 (vii) Paradise canal; 

1 0 (viii) Park Branch canal; 

11 (ix) Sidney pumping canals; 

12 (x) South Side canal; 

13 (xi) Vigilante canal; and 

14 (xiii West Bench canal. 

15 (b) The department may dispose of a canal project by sale, transfer to a water users' association, 

16 abandonment, or other legal conveyance. If there is an existing water users' association on the canal 

17 project, the provisions of 86 6 109(6) 85-6-109 must be complied with in the disposal of the canal project. 

1 8 The department shall give preference to existing water users' associations operating and maintaining the 

19 canal project. 

20 (c) Upon the sale or transfer of a canal project, the department shall either cancel or write off from 

21 the accounts receivable carried on the books of the department a sum not to exceed any previous 1-year 

22 cost of operating and maintaining the canal project or make a payment not to exceed any previous 1-year 

23 cost of operating and maintaining the canal project. For a canal project not disposed of by June 30, 1995, 

24 the water users of the canal project are responsible for the department's administrative costs and the actual 

25 costs of operation and maintenance of the canal project. 

26 (7) An employee or agent of the department authorized by the director may enter upon any land 

27 to carry out the purposes of this section, including but not limited to entry to make an inspection of the 

28 canal project that the department considers necessary of the oaAal 13rojest, entry to salvage or remove 

29 project property, and entry to make physical alterations to canal project property. The department shall 

30 give reasonable notice to the landowner of its intention to enter upon the land. The department is 
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responsible for actual damages done to property." 

2 

3 Section 18. Section 85--1-215, MCA, is amended to read: 

SB0147.04 

4 "85-1-215. Department duties -- records and operations. The department shall keep full aAel 

5 complete aocouAts coneemin§ -i!ll matters anel th~ relating to t-i'le--"HorllS aAel annually shall ~ 

6 balanee sheets anel iAeome anel profit and loss statements accounting records of each project and by July 

7 1 of each year prepare a financial statement showing the financial eenaitieA status of each project aAel file 

8 eepies thereef -,.,.ith the seeretary et state. All books and papers pertaining to ~ matters provided for in 

9 this chapter shall at all reasonable times be open to the inspection of an.,. 13arty an interested .P.fil.!Y. or 8ft'f 

10 citizen of the state. Except as otherwise provided in this chapter, the department has full charge and 

11 control of the construction, operation, and maintenance of the works and the collection of all rates, 

12 charges, and re~enues of wAatsoever eharaeter therefrom revenue from them. The department shall 

1 3 proceed immediately with the construction of the works ~ as soon as funds ~ are made available 

14 therefor and shall ~ complete the works to oompletien as rapidly as possible." 

15 

16 NEW SECTION. Section 19. Severability. If a part of [this act] is invalid, all valid parts that are 

1 7 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

18 applications, the part remains in effect in all valid applications that are severable from the invalid 

19 applications. 

20 

21 NEW SECTION. Section 20. Codification instruction. [Sections 1 through 111 are intended to be 

22 codified as an integral part of Title 85, chapter 1, and the provisions of Title 85, chapter 1, apply to 

23 [sections 1 through 11 J. 

24 

25 

26 

NEW SECTION. Section 21. Effective date. [This act] is effective July 1, 1995. 

-END-

~na teglslatlve councll 
- 11 - SB 147 




