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~~ ch~ 
AN ACT ENTITLED: "AN ACT CLOSING THE UPPER CLARK FORK RIVER BASIN TO FURTHER 

APPR PRIATIONS; AMENDING THE DUTIES OF THE UPPER CLARK FORK RIVER BASIN STEERING 

COMMITTEE; PROVIDING FOR A 10-YEAR UPPER CLARK FORK RIVER BASIN INSTREAM FLOW PILOT 

PROGRAM; PROVIDING FOR THE AWARDING OF REASONABLE ATTORNEY FEES TO THE PREVAILING 

PARTY IN WATER USE PERMIT AND CHANGE APPROVAL PROCEEDINGS; AMENDING SECTIONS 

85-2-102, 85-2-125, 85-2-335, 85-2-336, 85-2-338, 85-2-402, 85-2-404, AND 85-2-436, MCA; AND 

PROVIDING AN IMMEDIATE EFFECTIVE DATE, AN APPLICABILITY DATE, AND A TERMINATION DATE." 

12 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

13 

14 Section 1. Section 85-2-335, MCA, is amended to read: 

15 "85-2-335. Definitions. Unless the context requires otherwise, in 85-2-335 through 85-2-338, the 

16 following definitions apply: 

17 (1) "Application" means an application for a beneficial water use permit pursuant to 85-2-302. 

18 (2) "Domestic use" means use of water common to family homes, including use for culinary 

19 purposes, washing, drinking water for humans and domestic pets, and irrigation of a lawn or garden of less 

20 than 1 acre, not to exceed a total of 3.5 acre-feet per year. The term includes multiple domestic and 

21 municipal uses for expanded domestic use but does not include commercial or industrial use. 

22 (3) "Gret:lRd water" meaRs aRy water that is beReath the laRd smfaee or beRoath tho bed et a 

23 streaFR, lal1e, reservoir, or other body of smfaee water aRd that is Reta part of that sc1rfaoo 'dater. 

24 f4l- "Upper Clark Fork River basin" means the drainage area of the Clark Fork River and its 

25 tributaries above Milltown dam bt:lt does Rot iRelc1d0 the Blaekfoet River, desigRated as St:lbbasiR 76F, er 

26 Reek Creek, desigRated as St:lbbasiR 7€le." 

27 

28 Section 2. Section 85-2-336, MCA, is amended to read: 

29 "85-2-336. Basin closure -- exception. ( 1) As provided in 85-2-319 and subject to the provisions 

30 of subsection (2) of this section, the department may not process or grant an application for a permit to 
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appropriate water within the Upper Clark Fork River basin surin§ the perios from Ma~• 1, 1991, until June 

2 60, 1 QQ!i. 

3 (2) The provisions of subsection ( 1) do not apply to: 

4 (a) an application for a permit to appropriate ground water or water for domestic use; afl€I 

5 (b) an application filed prior to January 1, 2000, for a permit to appropriate water to conduct 

6 response actions or remedial actions pursuant to the federal Comprehensive Environmental Response, 

7 Compensation, and Liability Act of 1980, as amended, or Title 75, chapter 10, part 7, at sites designated 

8 as of January 1, 1994. A permit issued to conduct response actions or remedial actions may not be used 

9 for dilution and must be limited to a term not to exceed the necessary time to complete the response or 

10 remedial action, and the permit may not be transferred to any person for any purpose other than the 

11 designated response or remedial action~ 

12 le) an application for a permit to appropriate water for stock use: 

13 Id) an application to store water: or 

14 le) an application for power generation at existing hydroelectric dams. The department may not 

1 5 approve a permit for power generation if approval results in additional consumption of water. 

16 (3) Applications for water reservations in the Upper Clark Fork River basin filed pursuant to 

17 85-2-316 and pending as of May 1, 1991, have a priority date of May 1, 1991. Reservation applieants Ra,·e 

18 M The filing of a reservation application does not provide standing to object under 85-2-402 surin§ the 

1 9 perios of the basin elesure pre•tided in sueseetien ( 1). 

20 (4) The board may not process or approve applications for reservations of water, eirnept §reuns 

21 water, in the Upper Clark Fork River basin filed pursuant to 85-2-316 s.irin§ the peries of the easin elesure 

22 previses in sueseotien ( 1)." 

23 

24 Section 3. Section 85-2-338, MCA, is amended to read: 

25 "85-2-338. Upper Clark Fork River basin steering committee -- membership and duties --

26 comprehensive management plan. (1) There is an Upper Clark Fork River basin steering committee. The 

27 department director shall appoint the members of the committee, selecting them on the basis of their 

28 knowledge of water use, water management, fish, wildlife, recreation, water quality, and water 

29 conservation. Representation on the committee must include but is not limited to representatives from 

30 affected: 
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(al 

(bl 

(cl 

(d) 

(el 

(fl 

(g) 

(hi 

agricultural organizations; 

conservation districts; 

departments of state government; 

environmental organizations; 

industries; 

local governments; 

reservation applicants; 

utilities; and 

9 (ii water user organizations. 

LC0097.01 

10 (2l The steering committee, consistent with the Upper Clark Fork River basin comprehensive 

11 management plan, shall~ 

12 oefflplete an blpper Clark Fork River 13asin eefflprehensive fflanagefflent plan pt1rst1ant to Se 1 20a. The plan 

13 ffitffit+ 

14 (al eonsiEler ans balanee all 13enefieial tises ef the water in the blpper Clari( Ferl( Fli•~er 13asin; 

15 (131 inelt1Ele a Eleseription of the stanElarEls applies, the Elata relies tipon, ans the methoElelogy tiseEl 

16 in preparing the plan; 

17 le) eontain reeefflfflenElatiens regarEling the blpper Clarl1 Ferl1 River 13asin elestire as proviEleEl in 

1 s se 2 aae; 

19 (El) iElentify ans fflal(e reeefflfflenElatiens regarEling the reselt:1tien of water relates issties in the 

20 blpper Clari( Ferl1 Ri,·er 13asin; ans 

21 le) inelt:1Ele the Blaokfeot Ri,1er, Elesignated as stil313asin 7eF, ans Roel1 Greel1, ElesignateEl as 

22 stil313asin 7e~, in any eensiEleratiens fflaEle 1:1nEler stil3seetiens I2){al throtigh 121 !El) 

23 (a) review the Upper Clark Fork River basin closure and exceptions as provided in 85-2-336 no less 

24 than every 5 years after [the effective date of this act! and make recommendations to the legislature 

25 regarding necessary changes; 

26 (b) make recommendations to the 1997 legislature concerning representation, terms, and the 

27 method of appointing members to the steering committee; 

28 (cl prepare and submit a report evaluating the Upper Clark Fork River basin instream flow pilot 

29 program as provided in [section 6]; 

30 (d) provide a forum for all interests to communicate about water issues; 
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(e) provide education about water law and water management issues; 

2 (fl identify short-term and long-term water management issues and problems and identify 

3 alternatives for resolving them: 

4 (gl identify the potential beneficiaries of and a funding mechanism for new and expanded water 

5 storage sites; 

6 (hl assist in facilitating the resolution of water-related disputes; 

7 (il provide coordination with other basin management and planning efforts; 

8 (jl advise government agencies about water management and permitting activities; 

9 (k) consult with local governments within the Upper Clark Fork River basin; and 

10 Ill report periodically to the legislature. 

11 {a) The steerin§ eoFRFnittee shall eoFnplete and susFnit a Fnana§eFnent plan to the §O\'ernor and the 

12 le!Jislature sy DeeeFnser a 1, 1994." 

13 

14 Section 4. Section 85-2-102, MCA, is amended to read: 

15 "85-2-102. (Temporary) Definitions. Unless the context requires otherwise, in this chapter L the 

16 following definitions apply: 

17 ( 1) "Appropriate" means to: 

18 (a) divert, impound, or withdraw lincluding by stock for stock water) a quantity of water; 

19 (b) in the case of a public agency, te reserve water in accordance with 85-2-316; ~ 

20 le) in the case of the department of fish, wildlife, and parks, te lease water in accordance with 

21 85-2-436; or 

22 (d) in the Upper Clark Fork River basin, maintain and enhance streamflows in accordance with 

23 [section 6). 

24 (2) "Beneficial use", unless otherwise provided, means: 

25 (a) a use of water for the benefit of the appropriator, other persons, or the public, including but 

26 not limited to agricultural (including stock water), domestic, fish and wildlife, industrial, irrigation, mining, 

27 municipal, power, and recreational uses; 

28 (b) a use of water appropriated by the department for the state water leasing program under 

29 85-2-141 and of water leased under a valid lease issued by the department under 85-2-141; 8fl6 

30 (c) a use of water by the department of fish, wildlife, and parks pursuant to a lease authorized 
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under 85-2-436;__Q£ 

2 (d) a use of water to maintain and enhance streamflows in the Upper Clark Fork River basin as part 

3 of the Upper Clark Fork River basin instream flow pilot program authorized under [section 6]. 

4 (3) "Board" means the board of natural resources and conservation provided for in 2-15-3302. 

5 (41 "Certificate" means a certificate of water right issued by the department. 

6 (51 "Change in appropriation right" means a change in the place of diversion, the place of use, the 

7 purpose of use, or the place of storage. 

8 (6) "Commission" means the fish, wildlife, and parks commission provided for in 2-15-3402. 

9 (7) "Correct and complete" means that the information required to be submitted conforms to the 

10 standard of substantial credible information and that all of the necessary parts of the form requiring the 

11 information have been filled in with the required information. 

12 (8) "Declaration" means the declaration of an existing right filed with the department under section 

13 8, Chapter 452, Laws of 1973. 

14 (9) "Department" means the department of natural resources and conservation provided for in Title 

15 2, chapter 15, part 33. 

16 ( 101 "Existing right" means a right to the use of water -wflie!:I that would be protected under the 

17 law as it existed prior to July 1, 1973. 

18 ( 11 l "Ground water" means any water that is beneath the ground surface. 

19 (12) "Late claim" means a claim to an existing right forfeited pursuant to the conclusive 

20 presumption of abandonment under 85-2-226. 

21 (13) "Permit" means the permit to appropriate issued by the department under 85-2-301 through 

22 85-2-303 and 85-2-306 through 85-2-314. 

23 (14) "Person" means an individual, association, partnership, corporation, state agency, political 

24 subdivision, the United States or any agency thereof of the United States, or any other entity. 

25 (15) "Political subdivision" means any county, incorporated city or town, public corporation, or 

26 district created pursuant to state law or other public body of the state empowered to appropriate water but 

27 not a private corporation, association, or group. 

28 (161 "Salvage" means to make water available for beneficial use from an existing valid 

29 appropriation through application of water-saving methods. 

30 (17) "Substantial credible information" means probable believable facts sufficient to support a 

~na Leolslatlve councll 
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reasonable legal theory upon which the department should proceed with the action requested by the person 

2 providing the information. 

3 1181 "Waste" means the unreasonable loss of water through the design or negligent operation of 

4 an appropriation or water distribution facility or the application of water to anything but a beneficial use. 

5 1191 "Water" means all water of the state, surface and subsurface, regardless of its character or 

6 manner of occurrence, including but not limited to geothermal water, diffuse surface water, and sewage 

7 effluent. 

8 1201 "Watercourse" means any naturally occurring stream or river from which water is diverted for 

9 beneficial uses. It does not include ditches, culverts, or other manmade waterways. 

10 121) "Water division" means a drainage basin as defined in 3-7-102. 

11 122) "Water judge" means a judge as provided for in Title 3, chapter 7. 

12 123) "Water master" means a master as provided for in Title 3, chapter 7. 

13 (24) "Well" means any artificial opening or excavation in the ground, however made, by which 

14 ground water is sought or can be obtained or through which it flows under natural pressures or is artificially 

15 withdrawn. !Terminates June 30, 1999--sec. 4, Ch. 740, L. 1991.) 

16 85-2-102. (Effective July 1, 1999) Definitions. Unless the context requires otherwise, in this 

17 chapterL the following definitions apply: 

18 ( 1) "Appropriate" means~ 

19 l§l to divert, impound, or withdraw (including by stock for stock water) a quantity of water~ M-; 

20 J.Ql in the case of a public agency, to reserve water in accordance with 85-2-316; or 

21 (c) in the Upper Clark Fork River basin, to maintain and enhance streamflows in accordance with 

22 [section 6). 

23 (2) "Beneficial use", unless otherwise provided, means: 

24 (a) a use of water for the benefit of the appropriator, other persons, or the public, including but 

25 not limited to agricultural (including stock water), domestic, fish and wildlife, industrial, irrigation, mining, 

26 municipal, power, and recreational uses; aM 

27 lb) a use of water appropriated by the department for the state water leasing program under 

28 85-2-141 and of water leased under a valid lease issued by the department under 85-2-141; or 

29 (c) a use of water to maintain and enhance streamflows in the Upper Clark Fork River basin as part 

30 of the Upper Clark Fork River basin instream flow pilot program authorized under [section 6). 
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(3) "Board" means the board of natural resources and conservation provided for in 2-15-3302. 

2 (4) "Certificate" means a certificate of water right issued by the department. 

3 (5) "Change in appropriation right" means a change in the place of diversion, the place of use, the 

4 purpose of use, or the place of storage. 

5 (6) "Correct and complete" means that the information required to be submitted conforms to the 

6 standard of substantial credible information and that all of the necessary parts of the form requiring the 

7 information have been filled in with the required information. 

8 (7) "Declaration" means the declaration of an existing right filed with the department under section 

9 8, Chapter 452, Laws of 1973. 

10 (8) "Department" means the department of natural resources and conservation provided for in Title 

11 2, chapter 15, part 33. 

12 (9) "Existing right" means a right to the use of water Wffi€R that would be protected under the law 

13 as it existed prior to July 1, 1973. 

14 ( 10) "Ground water" means any water that is beneath the ground surface. 

15 ( 11} "Late claim" means a claim to an existing right forfeited pursuant to the conclusive 

16 presumption of abandonment under 85-2-226. 

17 I 12) "Permit" means the permit to appropriate issued by the department under 85-2-301 through 

18 85-2-303 and 85-2-306 through 85-2-314. 

19 113) "Person" means an individual, association, partnership, corporation, state agency, political 

20 subdivision, the United States or any agency thereof of the United States, or any other entity. 

21 ( 14) "Political subdivision" means any county, incorporated city or town, public corporation, or 

22 district created pursuant to state law or other public body of tho state empowered to appropriate water but 

23 not a private corporation, association, or group. 

24 ( 15) "Salvage" means to make water available for beneficial use from an existing valid 

25 appropriation through application of water-saving methods. 

26 ( 16) "Substantial credible information" means probable believable facts sufficient to support a 

27 reasonable legal theory upon which the department should proceed with the action requested by the person 

28 providing the information. 

29 I 17) "Waste" means the unreasonable loss of water through the design or negligent operation of 

30 an appropriation or water distribution facility or the application of water to anything but a beneficial use. 

~na Legislative councll 
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(18) "Water" means all water of the state, surface and subsurface, regardless of its character or 

2 manner of occurrence, including but not limited to geothermal water, diffuse surface water, and sewage 

3 effluent. 

4 (19) "Watercourse" means any naturally occurring stream or river from which water is diverted for 

5 beneficial uses. It does not include ditches, culverts, or other manmade waterways. 

6 (20) "Water division" means a drainage basin as defined in 3-7-102. 

7 (21) "Water judge" means a judge as provided for in Title 3, chapter 7. 

8 (221 "Water master" means a master as provided for in Title 3, chapter 7. 

9 (23) "Well" means any artificial opening or excavation in the ground, however made, by which 

1 O ground water is sought or can be obtained or through which it flows under natural pressures or is artificially 

11 withdrawn." 

12 

13 Section 5. Section 85-2-125, MCA, is amended to read: 

14 "85-2-125. Recovery of attorney fees by prevailing party. ( 1) The prevailing party in a hearing 

15 under 85-2-309 on an application for a permit or change approval may bring an action in district court for 

16 costs and attorney fees. The court shall award the prevailing party reasonable costs and attorney fees. 

17 An action under this subsection must comply with the Montana Rules of Civil Procedure. 

18 Jll. If a final decision of the department on an application for a permit or change approval is 

19 appealed to district court, the district court shall award the prevailing party reasonable attorney fees." 

20 

21 NEW SECTION. Section 6. Upper Clark Fork River basin instream flow pilot program. ( 1} The 

22 department shall accept and process change applications from a person in accordance with 85-2-402 for 

23 the purpose of leasing or converting existing water rights to maintain and enhance stream/lows in the Upper 

24 Clark Fork River basin, as defined in 85-2-335. The application must: 

25 (al include specific information on the length and location of the stream reach in which the 

26 streamflow is to be maintained or enhanced; and 

27 (b) provide a detailed stream/low measuring plan that describes the points where and the manner 

28 in which the stream/low must be measured. 

29 (2) The applicant shall pay all costs associated with installing measuring devices, measuring flows, 

30 and providing measurement records according to the measurement plan required in subsection ( 1} .. 

~na Leg/stative counctt 
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(3) The maximum quantity of water that may be changed to maintain and enhance streamflows 

2 is the amount historically diverted. However, only the amount historically consumed may be used to 

3 maintain or enhance streamflows below the existing point of diversion. 

4 (4) The department may modify or revoke a change approval if an appropriator other than an 

5 appropriator described in subsection (5) proves by a preponderance of the evidence that the appropriator's 

6 water right is adversely affected. 

7 (5) A person issued a water use permit with a priority of appropriation after the date of filing an 

8 application for change under this section may not object to the change approval, the use of the 

9 appropriation right according to the terms of the change approval, or the reversion of the appropriation right 

1 O to its previous use. 

11 (6) The priority of appropriation for a right to maintain and enhance streamflows under this section 

12 is the same as the priority of appropriation of the right approved for change. 

13 (7) Neither a change in appropriation right nor any other approval is required for the reversion of 

14 the appropriation right to its previous use. 

15 (8) The Upper Clark Fork River basin steering committee shall complete and submit to the governor 

16 and the legislature by December 31, 2004, a report evaluating the effects of all change approvals issued 

17 to maintain and enhance streamflows under this section. The report must: 

18 (a) consider the effects upon other water right holders, tax values and revenue, fisheries, 

19 recreation, water quality, and other economic, social, and environmental effects; and 

20 (b) include recommendations to terminate, continue, enlarge, or otherwise modify the pilot 

21 program. 

22 (9) Nothing in this section authorizes the sale of an appropriation right to maintain or enhance 

23 streamflows. 

24 

25 Section 7. Section 85-2-402, MCA, is amended to read: 

26 "85-2-402. (Temporary) Changes in appropriation rights. (1) An appropriator may not make a 

27 change in an appropriation right except, as permitted under this section, by applying for and receiving the 

28 approval of the department or, if applicable, of the legislature. An applicant shall submit a correct and 

29 complete application. 

30 (2) Except as provided in subsections (4) through (6), the department shall approve a change in 

~na Legtstattve counctt 
- 9 -



54th Legislature LC0097.01 

appropriation right if the appropriator proves by a preponderance of evidence that the following criteria are 

2 met: 

3 (a} The proposed use will not adversely affect the water rights of other persons or other planned 

4 uses or developments for which a permit has been issued or for which water has been reserved. 

5 (bl Except for a lease authorization pursuant to 85-2-436 or water use pursuant to !section 6) that 

6 does not require appropriation works, the proposed means of diversion, construction, and operation of the 

7 appropriation works are adequate. 

8 (c} The proposed use of water is a beneficial use. 

9 (di The applicant has a possessory interest, or the written consent of the person with the 

1 0 possessory interest, in the property where the water is to be put to beneficial use. 

11 {el If the change in appropriation right involves salvaged water, the proposed water-saving methods 

12 will salvage at least the amount of water asserted by the applicant. 

13 (fl The water quality of an appropriator will not be adversely affected. 

14 (g} The ability of a discharge permitholder to satisfy effluent limitations of a permit issued in 

15 accordance with Title 75, chapter 5, part 4, will not be adversely affected. 

16 (3) The applicant is required to prove that the criteria in subsections (2)(fl and (2}(g) have been met 

1 7 only if a valid objection is filed. A valid objection must contain substantial credible information establishing 

18 to the satisfaction of the department that the criteria in subsection (2}(f} or {2)(g}, as applicable, may not 

19 be met. 

20 141 The department may not approve a change in purpose of use or place of use of an appropriation 

21 of 4,000 or more acre-feet of water a year and 5.5 or more cubic feet per second of water unless the 

22 appropriator proves by a preponderance of evidence that: 

23 (a) the criteria in subsection (2) are met; and 

24 (b) the proposed change is a reasonable use. A finding of reasonable use must be based on a 

25 consideration of: 

26 (i) the existing demands on the state water supply, as well as projected demands for water for 

27 future beneficial purposes, including municipal water supplies, irrigation systems, and minimum streamflows 

28 for the protection of existing water rights and aquatic life; 

29 (ii) the benefits to the applicant and the state; 

30 (iii} the effects on the quantity and quality of water for existing uses in the source of supply; 

~na Ler,ls/atlve coum:11 
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(iv) the availability and feasibility of using low-quality water for the purpose for which application 

2 has been made; 

3 (vi the effects on private property rights by any creation of or contribution to saline seep; and 

4 (vi) the probable significant adverse environmental impacts of the proposed use of water as 

5 determined by the department pursuant to Title 75, chapter 1, or Title 75, chapter 20. 

6 (5) The department may not approve a change in purpose of use or place of use for a diversion that 

7 results in 4,000 or more acre-feet of water a year and 5.5 or more cubic feet per second of water being 

8 consumed unless: 

9 (a) the applicant proves by clear and convincing evidence and the department finds that the criteria 

10 in subsections (2) and (4) are met; and 

11 (b) the department then petitions the legislature and the legislature affirms the decision of the 

12 department after one or more public hearings. 

13 (6) (a) The state of Montana has long recognized the importance of conserving its public waters 

14 and the necessity to maintain adequate water supplies for the state's water requirements, including 

15 requirements for reserved water rights held by the United States for federal reserved lands and in trust for 

16 the various Indian tribes within the state's boundaries. Although the state of Montana also recognizes that, 

17 under appropriate conditions, the out-of-state transportation and use of its public waters are not in conflict 

18 with the public welfare of its citizens or the conservation of its waters, the following criteria must be met 

19 before out-of-state use may occur: 

20 (b) The department and, if applicable, the legislature may not approve a change in appropriation 

21 right for the withdrawal and transportation of appropriated water for use outside the state unless the 

22 appropriator proves by clear and convincing evidence and, if applicable, the legislature approves after one 

23 or more public hearings that: 

24 (ii depending on the volume of water diverted or consumed, the applicable criteria and procedures 

25 of subsection (2) or (4) are met; 

26 (ii) the proposed out-of-state use of water is not contrary to water conservation in Montana; and 

27 (iii) the proposed out-of-state use of water is not otherwise detrimental to the public welfare of the 

28 citizens of Montana. 

29 (cl In determining whether the appropriator has proved by clear and convincing evidence that the 

30 requirements of subsections (6)(b)(ii) and (6)(b)(iii) will be met, the department and, if applicable, the 

~na Legislative council 
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legislature shall consider the following factors: 

2 (i) whether there are present or projected water shortages within the state of Montana; 

3 (ii) whether the water that is the subject of the proposed change in appropriation might feasibly 

4 be transported to alleviate water shortages within the state of Montana; 

5 (iii) the supply and sources of water available to the applicant in the state where the applicant 

6 intends to use the water; and 

7 (iv) the demands placed on the applicant's supply in the state where the applicant intends to use 

8 the water. 

9 (d) When applying for a change in appropriation right to withdraw and transport water for use 

1 0 outside the state, the applicant shall submit to and comply with the laws of the state of Montana governing 

11 the appropriation and use of water. 

12 (7) For any application for a change in appropriation right involving 4,000 or more acre-feet of 

13 water a year and 5.5 or more cubic feet per second of water, the department shall give notice of the 

14 proposed change in accordance with 85-2-307 and shall hold one or more hearings in accordance with 

15 85-2-309 prior to its approval or denial of the proposed change. The department shall provide notice and 

16 may hold one or more hearings upon any other proposed change if it determines that a change might 

1 7 adversely affect the rights of other persons. 

18 (8) The department or the legislature, if applicable, may approve a change subject to terms, 

19 conditions, restrictions, and limitations as it considers necessary to satisfy the criteria of this section, 

20 including limitations on the time for completion of the change. The department may extend time limits 

21 specified in the change approval under the applicable criteria and procedures of 85-2-312 (3). 

22 (9) Upon actual application of water to the proposed beneficial use within the time allowed, the 

23 appropriator shall notify the department that the appropriation has been completed. The notification must 

24 contain a certified statement by a person with experience in the design, construction, or operation of 

25 appropriation works describing how the appropriation was completed. 

26 I 10) If a change is not completed as approved by the department or legislature or if the terms, 

27 conditions, restrictions, and limitations of the change approval are not complied with, the department may, 

28 after notice and opportunity for hearing, require the appropriator to show cause why the change approval 

29 should not be modified or revoked. If the appropriator fails to show sufficient cause, the department may 

30 modify or revoke the change approval. 
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I 11) The original of a change approval issued by the department must be sent to the applicant, and 

2 a duplicate must be kept in the office of the department in Helena. 

3 I 12) A person holding an issued permit or change approval that has not been perfected may change 

4 the place of diversion, place of use, purpose of use, or place of storage by filing an application for change 

5 pursuant to this section. 

6 (13) A change in appropriation right contrary to the provisions of this section is invalid. An officer, 

7 agent, agency, or employee of the state may not knowingly permit, aid, or assist in any manner an 

8 unauthorized change in appropriation right. A person or corporation may not, directly or indirectly, 

9 personally or through an agent, officer, or employee, attempt to change an appropriation right except in 

10 accordance with this section. 

11 114) The department may adopt rules to implement the provisions of this section. (Terminates June 

12 30, 1999--sec. 4, Ch. 740, L. 1991.) 

13 85-2-402. (Effective July 1, 1999) Changes in appropriation rights. 11) An appropriator may not 

14 make a change in an appropriation right except, as permitted under this section, by applying for and 

15 receiving the approval of the department or, if applicable, of the legislature. An applicant shall submit a 

16 correct and complete application. 

17 (2) Except as provided in subsections (4) through (6), the department shall approve a change In 

18 appropriation right if the appropriator proves by a preponderance of evidence that the following criteria are 

19 met: 

20 (a) The proposed use will not adversely affect the water rights of other persons or other planned 

21 uses or developments for which a permit has been issued or for which water has been reserved. 

22 (bl +f\6 Except for water use pursuant to [section 61 that does not require appropriation works, the 

23 proposed means of diversion, construction, and operation of the appropriation works are adequate. 

24 le) The proposed use of water is a beneficial use. 

25 Id) The applicant has a possessory interest, or the written consent of the person with the 

26 possessory interest, in the property where the water is to be put to beneficial use. 

27 (e) If the change in appropriation right involves salvaged water, the proposed water-saving methods 

28 will salvage at least the amount of water asserted by the applicant. 

29 (f) The water quality of an appropriator will not be adversely affected. 

30 (g) The ability of a discharge permitholder to satisfy effluent limitations of a permit issu.ed in 
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accordance with Title 75, chapter 5, part 4, will not be adversely affected. 

2 (3) The applicant is required to prove that the criteria in subsections (2)(f) and (2)(g) have been met 

3 only if a valid objection is filed. A valid objection must contain substantial credible information establishing 

4 to the satisfaction of the department that the criteria in subsection (2)(f) or (2)(g), as applicable, may not 

5 be met. 

6 (4) The department may not approve a change in purpose of use or place of use of an appropriation 

7 of 4,000 or more acre-feet of water a year and 5.5 or more cubic feet per second of water unless the 

8 appropriator proves by a preponderance of evidence that: 

9 (al the criteria in subsection (2) are met; and 

1 O (b) the proposed change is a reasonable use. A finding of reasonable use must be based on a 

11 consideration of: 

12 (i) the existing demands on the state water supply, as well as projected demands for water for 

13 future beneficial purposes, including municipal water supplies, irrigation systems, and minimum streamflows 

14 for the protection of existing water rights and aquatic life; 

1 5 (ii) the benefits to the applicant and the state; 

16 (iii) the effects on the quantity and quality of water for existing uses in the source of supply; 

17 (iv) the availability and feasibility of using low-quality water for the purpose for which application 

18 has been made; 

19 (v) the effects on private property rights by any creation of or contribution to saline seep; and 

20 (vi) the probable significant adverse environmental impacts of the proposed use of water as 

21 determined by the department pursuant to Title 75, chapter 1, or Title 75, chapter 20. 

22 (5) The department may not approve a change in purpose of use or place of use for a diversion that 

23 results in 4,000 or more acre-feet of water a year and 5.5 or more cubic feet per second of water being 

24 consumed unless: 

25 (a) the applicant proves by clear and convincing evidence and the department finds that the criteria 

26 in subsections (2) and (4) are met; and 

27 (b) the department then petitions the legislature and the legislature affirms the decision of the 

28 department after one or more public hearings. 

29 (61 (al The state of Montana has long recognized the importance of conserving its public waters 

30 and the necessity to maintain adequate water supplies for the state's water requirements, including 
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requirements for reserved water rights held by the United States for federal reserved lands and in trust for 

2 the various Indian tribes within the state's boundaries. Although the state of Montana also recognizes that, 

3 under appropriate conditions, the out-of-state transportation and use of its public waters are not in conflict 

4 with the public welfare of its citizens or the conservation of its waters, the following criteria must be met 

5 before out-of-state use may occur: 

6 lb) The department and, if applicable,' the legislature may not approve a change in appropriation 

7 right for the withdrawal and transportation of appropriated water for use outside the state unless the 

8 appropriator proves by clear and convincing evidence and, if applicable, the legislature approves after one 

9 or more public hearings that: 

1 0 (i) depending on the volume of water diverted or consumed, the applicable criteria and procedures 

11 of subsection ( 2) or 14) are met; 

12 Iii) the proposed out-of-state use of water is not contrary to water conservation in Montana; and 

13 !iii) the proposed out-of-state use of water is not otherwise detrimental to the public welfare of the 

14 citizens of Montana. 

15 le) In determining whether the appropriator has proved by clear and convincing evidence that the 

16 requirements of subsections (6)(b)lii) and (6)(b)(iii) will be met, the department and, 1f applicable, the 

1 7 legislature shall consider the following factors: 

18 (i) whether there are present or projected water shortages within the state of Montana; 

19 (ii) whether the water that is the subject of the proposed change in appropriation might feasibly 

20 be transported to alleviate water shortages within the state of Montana; 

21 (iii) the supply and sources of water available to the applicant in the state where the applicant 

22 intends to use the water; and 

23 (iv) the demands placed on the applicant's supply in the state where the applicant intends to use 

24 the water. 

25 (d) When applying for a change in appropriation right to withdraw and transport water for use 

26 outside the state, the applicant shall submit to and comply with the laws of the state of Montana governing 

27 the appropriation and use of water. 

28 (7) For any application for a change in appropriation right involving 4,000 or more acre-feet of 

29 water a year and 5 .5 or more cubic feet per second of water, the department shall give notice of the 

30 proposed change in accordance with 85-2-307 and shall hold one or more hearings in accordance with 
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85-2-309 prior to its appro\!al or denial of the proposed change. The department shall provide notice and 

2 may hold one or more hearings upon any other proposed change 1f it determines that such a change might 

3 adversely affect the rights of other persons. 

4 (81 The department or the legislature, if applicable, may approve a change subject to such terms, 

5 conditions, restrictions, and limitations as it considers necessary to satisfy the criteria of this section, 

6 including limitations on the time for completion of the change. The department may extend time limits 

7 specified in the change approval under the applicable criteria and procedures of 85-2-312(3). 

8 (9) Upon actual application of water to the proposed beneficial use within the time allowed. the 

9 appropriator shall notify the department that the appropriation has been completed. The notification must 

1 O contain a certified statement by a person with experience in the design, construction, or operation of 

11 appropriation works describing how the appropriation was completed. 

12 ( 10) If a change is not completed as approved by the department or legislature or if the terms, 

13 conditions, restrictions, and limitations of the change approval are not complied with, the department may, 

14 after notice and opportunity for hearing, require the appropriator to show cause why the change approval 

15 should not be modified or revoked. If the appropriator fails to show sufficient cause, the department may 

16 modify or revoke the change approval. 

1 7 ( 11 l The original of a change approval issued by the department must be sent to the applicant, and 

18 a duplicate must be kept in the office of the department in Helena. 

19 ( 1 2) A person holding an issued permit or change approval that has not been perfected may change 

20 the place of diversion, place of use, purpose of use, or place of storage by filing an application for change 

21 pursuant to this section. 

22 (13) A change in appropriation right contrary to the provisions of this section is invalid. An officer, 

23 agent, agency, or employee of the state may not knowingly permit, aid, or assist in any manner an 

24 unauthorized change in appropriation right. A person or corporation may not, directly or indirectly, 

25 personally or through an agent, officer, or employee, attempt to change an appropriation right except in 

26 accordance with this section. 

27 ( 14) The department may adopt rules to implement the provisions of this section." 

28 

29 Section 8. Section 85-2-404, MCA, is amended to read: 

30 "85-2-404. (Temporary) Abandonment of appropriation right. ( 1) If an appropriator ceases to use 
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all or a part of ftis an appropriation right with the intention of wholly or partially abandoning the right or if 

2 He the appropriator ceases using ftis the appropriation right according to its terms and conditions with the 

3 intention of not complying with those terms and conditions, the appropriation right~~- to that extent, 

4 ee considered abandoned and ~ must immediately expire. 

5 (2) If an appropriator ceases to use all or part of ftis an appropriation right or ceases using ftis the 

6 appropriation right according to its terms and conditions for a period of 10 successive years and there was 

7 water available for ftis use, there is a prima facie presumption that the appropriator has abandoned ftis the 

8 right in whole or for the part not used. 

9 (3) If an appropriator ceases to use all or part of ftis an appropriation right because the land to 

1 0 which the water is applied to a beneficial use is contracted under a state or federal conservation set-aside 

11 program: 

12 (al the set-aside and resulting reduction in use of the appropriation right does not represent an 

13 intent by the appropriator to wholly or partially abandon the appropriation right or to not comply with the 

14 terms and conditions attached to the right; and 

1 5 lb) the period of nonuse that occurs for part or all of the appropriation right as a result of the 

16 contract may not create or may not be added to any previous period of nonuse to create a prima facie 

17 presumption of abandonment. 

18 (4) The lease of an existing right pursuant to 85-2-436, the use of water pursuant to I section 6]. 

19 or #le 2 temporary change pursuant to 85-2-407 does not constitute an abandonment or serve as evidence 

20 that could be used to establish an abandonment of any part of the right. 

21 (5) Subsections (1) and (2) do not apply to existing rights until they have been determined in 

22 accordance with part 2 of this chapter. (Terminates June 30, 1999--sec. 4, Ch. 740, L. 1991.) 

23 85-2-404. !Effective July 1, 19991 Abandonment of appropriation right. (1) If an appropriator 

24 ceases to use all or a part of an ftis appropriation right with the intention of wholly or partially abandoning 

25 the right or if !=le the appropriator ceases using ftis the appropriation right according to its terms and 

26 conditions with the intention of not complying with those terms and conditions, the appropriation right~ 

27 i.§, to that extent, ee deemed considered abandoned and SRall must immediately expire. 

28 (2) If an appropriator ceases to use all or part of ftis an appropriation right or ceases using ftis the 

29 appropriation right according to its terms and conditions for a period of 10 successive years and there was 

30 water available for ftis use, there shall be 1§ a prima tacie presumption that the appropriator has abandoned 
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1 l=tis the right in whole or for the part not used. 

2 (3) If an appropriator ceases to use all or part of l=tis an appropriation right because the land to 

3 which the water is applied to a beneficial use is contracted under a state or federal conservation set-aside 

4 program: 

5 (al the set-aside and resulting reduction in use of the appropriation right does not represent an 

6 intent by the appropriator to wholly or partially abandon the appropriation right or to not comply with the 

7 terms and conditions attached to the right; and 

8 (bl the period of nonuse that occurs for part or all of the appropriation right as a result of the 

9 contract may not create or may not be added to any previous period of nonuse to create a prima facie 

1 O presumption of abandonment. 

11 (41 A The use of water pursuant to [section 6] or a temporary change pursuant to 85-2-407 does 

12 not constitute an abandonment or serve as evidence that could be used to establish an abandonment of 

13 any part of the right. 

14 (5) Subsections (1 I and (2) do not apply to existing rights until they have been determined 1n 

1 5 accordance with part 2 of this chapter." 

16 

17 Section 9. Section 85-2-436, MCA, is amended to read: 

18 "85-2-436. (Temporary) Water leasing study. ( 1) The department of fish, wildlife, and parks and 

19 the department, in consultation with the water policy committee, shall conduct and coordinate a study that, 

20 at a minimum: 

21 (a) provides the following data for each designated stream reach and each pilot lease entered into 

22 under subsection (2): 

23 (i) the length of the stream reach and how it is determined; 

24 Iii) technical methods and data used to determine critical streamflow or volume needed to preserve 

2 5 fisheries; 

26 (iii) legal standards and technical data used to determine and substantiate the amount of water 

27 available for instream flows through leasing of existing rights; 

28 (iv) contractual parameters, conditions, and other steps taken to ensure that each lease in no way 

29 harms other appropriators, particularly if the stream is one that experiences natural dewatering; and 

30 (v) methods and technical means used to monitor use of water under each lease; 
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1 (bl based on the data provided under subsection (1 l(al, develops a complete model of a water lease 

2 and lease authorization that includes a step-by-step explanation of the process from initiation to completion. 

3 (21 For purposes of undertaking the study described in subsection (11 and as authorized by law, 

4 the department of fish, wildlife, and parks and the department may engage in the activities described in this 

5 subsection.~ Except as provided in [section 6], for purposes of this study, this section is the exclusive 

6 means by which the department of fish, wildlife, and parks may seek to change an appropriation right to 

7 an instream flow purpose. 

8 (al The department of fish, wildlife, and parks, with the consent of the commission, may lease 

9 existing rights for the purpose of maintaining or enhancing streamflows for the benefit of fisheries in stream 

1 O reaches determined eligible by the board pursuant to 85-2-437. 

11 (bl Upon receipt of a correct and complete application for a lease from the department of fish, 

12 wildlife, and parks, the department shall publish notice of the application as provided in 85-2-307. Parties 

13 who believe they may be adversely affected by the proposed lease may file an objection as provided in 

14 85-2-308. A lease may not be approved until all objections are resolved. After resolving all objections filed 

1 5 under 85-2-308, the department shall authorize a lease of an existing right for the purpose of maintaining 

16 or enhancing streamflows for the benefit of fisheries if the applicant submits a correct and complete 

17 application and meets the requirements of 85-2-402. 

18 (cl The application for a lease authorization must include specific information on the length and 

19 location of the stream reach in which the stream/low must be maintained or enhanced and must provide 

20 a detailed streamflow measuring plan that describes the points where and the manner in which the 

21 streamflow must be measured. 

22 (di The maximum quantity of water that may be leased is the amount historically diverted by the 

23 lessor. However, only the amount historically consumed, or a smaller amount if specified by the department 

24 in the lease authorization, may be used to maintain or enhance streamflows below the lessor's point of 

25 diversion. 

26 (el The lease may not be issued for a term of more than 10 years, but it may be renewed once for 

27 up to 1 O years, except that a lease of water made available from the development of a water conservation 

28 or storage project is restricted to a term of not more than 20 years. Upon receiving notice of a lease 

29 renewal, the department shall notify other appropriators potentially affected by the lease and shall allow 

30 30 days for submission of new evidence of adverse effects to other water rights. A lease authorization is 
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not required for a renewal unless an appropriator other than an appropriator described in subsection (2)(i) 

2 submits evidence of adverse effects to the appropriator's rights that has not been considered previously. 

3 If new evidence is submitted, a lease authorization must be obtained according to the requirements of 

4 85-2-402. 

5 (f) During the term of the lease, the department may modify or revoke the lease authorization if 

6 an appropriator other than an appropriator described in subsection (2)1i) proves by a preponderance of 

7 evidence that the appropriator's water right is adversely affected. 

8 (g) The priority of appropriation for a lease under this section is the same as the priority of 

9 appropriation of the right that is leased. 

10 (h) Neither a change in appropriation right nor any other authorization is required for the reversion 

11 of the appropriation right to the lessor's previous use. 

12 Ii) A person issued a water use permit with a priority of appropriation after the date of filing of an 

13 application for a lease authorization under this section may not object to the exercise of the lease according 

14 to its terms or the reversion of the appropriation right to the lessor according to the lessor's previous use. 

15 (j) The department of fish, wildlife, and parks shall pay all costs associated with installing devices 

16 or providing personnel to measure streamflows according to the measuring plan submitted under this 

17 section. 

18 13) (a) The department of fish, wildlife, and parks shall complete and submit to the board, 

19 commission, and water policy committee an annual study progress report by December 1 of each year. This 

20 report must include the applicable information listed in subsection I 1) for each lease, a summary of stream 

21 reach designation activity under 85-2-437, and a summary of leasing activity on all designated streams. 

22 If the department of fish, wildlife, and parks has not leased additional water rights under this section by 

23 December 1 of any year, the department of fish, wildlife, and parks shall provide compelling justification 

24 for that fact in the study progress report. 

25 (b) A final study report must be adopted by the board and commission and submitted to the water 

26 policy committee, which shall complete the final report by December 1, 1998. 

27 (4) This section does not create the right for a person to bring suit to compel the renewal of a lease 

28 that has expired. (Terminates June 30, 1999--sec. 4, Ch. 740, L. 1991.) " 

29 

30 NEW SECTION. Section 10. Codification instruction. [Section 6] is intended to be codified as an 
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1 integral part of Title 85, chapter 2, part 4, and the provisions of Title 85, chapter 2, part 4, apply to 

2 [section 61. 

3 

4 NEW SECTION. Section 11. Applicability. [This act] applies to all applications for changes in 

5 appropriation rights received by the department of natural resources and conservation after [the effective 

6 date of this act]. 

7 

8 NEW SECTION. Section 12. Effective date. [This act] is effective on passage and approval. 

9 

10 NEW SECTION. Section 13. Termination. [Sections 4 through 8] terminate June 30, 2005. 

11 -END-
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for SB0144, as introduced 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act implementing recommendations of the Upper Clark Fork Basin Water Management Plan 
developed by the Upper Clark Fork Basin Steering Committee in accordance with the 
legislative mandate contained in SB434 passed by the 1991 legislature (MCA 85-2-335 to 
338). Specifically, this act closes the upper Clark Fork Basin to new water rights 
appropriations (with exceptions), provides for a 10-year instream flow pilot program in 
this basin, provides for attorney fees to the prevailing party in water use permit and 
change proceedings, and amends the duties of the Upper Clark Fork Basin Steering 
Committee. Most elements of the plan are strictly voluntary in nature and do not impose 
additional regulations or requirements on the public, business or industry. 

ASSUMPTIONS: 
1. The Executive present law base serves as the point from which to calculate any 

fiscal impact due to this proposed legislation. 
2. Department of Health and Environmental Sciences (DHES) staff time and operating 

expenses associated with implementation of the water management plan proposed by 
this bill can be absorbed in the present law base budget. 

3. DHES participation in resolution of water use conflicts via this continuing planning 
process will fall within the existing responsibilities and goals of Water Quality 
Division programs. 

4. Department of Natural Resources Conservation (DNRC) staff time and operating 
expenses associated with implementation of the water management plan proposed by 
this bill can be absorbed in the present law base budget. 

FISCAL IMPACT: 
None. 

EFFECT ON COUNTY OR OTHER LOCAL REVENUES OR EXPENDITURES: 
Montana District Courts may experience an increase in case load, and the resultant costs, 
as a result of this legislation. Based on historical information, this increase would be 
minimal. 

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION: 
This legislation will provide for more efficient use of existing resources through 
consensus-based, collaborative water resources planning. A positive impact on water 
quality and quantity in the Upper Clark Fork basin is expected to result. 

DAVE LEWIS, BUDGET DIRECTOR DATE VIVIAN BROOKE, PRIMARY SPONSOR 
Office of Budget and Program Planning 

DATE 

Fiscal Note for SB0144, as introduced 

S~\44 
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SENATE BILL NO. 144 

SB0144.02 

APPROVED BY COM ON AGRICULTURE, 
LIVESTOCK & IRRIGATION 

INTRODUCED BY BROOKE, BECK, LARSON, HARPER, L. SMITH 

4 A BILL FOR AN ACT ENTITLED: "AN ACT CLOSING THE UPPER CLARK FORK RIVER BASIN TO FURTHER 

5 APPROPRIATIONS; AMENDING THE DUTIES OF THE UPPER CLARK FORK RIVER BASIN STEERING 

6 COMMITTEE; PROVIDING FOR A 10-YEAR UPPER CLARK FORK RIVER BASIN INSTREAM FLOW PILOT 

7 PROGRAM; PROVIDING FOR THE AWARDING OF REASONABLE ATTORNEY FEES TO THE PREVAILING 

8 PARTY IN WATER USE PERMIT AND CHANGE APPROVAL PROCEEDINGS; AMENDING SECTIONS 

9 85-2-102, 85-2-125, 85-2-335, 85-2-336, 85-2-338, 85-2-402, 85-2-404, AND 85-2-436, MCA; AND 

10 PROVIDING AN IMMEDIATE EFFECTIVE DATE, AN APPLICABILITY DATE, AND A TERMINATION DATE." 

11 

12 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

13 

14 Section 1. Section 85-2-335, MCA, is amended to read: 

15 "85-2-335. Definitions. Unless the context requires otherwise, in 85-2-335 through 85-2-338, the 

16 following definitions apply: 

17 (1) "Application" means an application for a beneficial water use permit pursuant to 85-2-302. 

18 (2) "DoA'lastie use" A'leaAs use af water eornrnoA to farnily hornes, iAeluaing use for 0c1linary 

19 13ur13oses, washiAg, arinl(ing water for huA'laAs aAa BOA'lestie 13ets, aAa irrigatioA of a lawn or garaeA of less 

20 thaA 1 aore, not ta e)Eoeea a total of a.e aere feet 130r year. Tho tarA'l ineluaes A'lUltiale aoA'lestie ans 

21 A'luniei13al uses for e1113aAaee EioA'lestie use eut sees not inoluee oeA'lrnereial or ineustrial use. 

22 f-6} "GrouAa water" rneans an•; water that is Beneath the lane surfaoe or beneath the Ilea of a 

23 strearn, lake, reservoir, or ether l:leay ef surfaee water ans that is net a 13art ef that surfaoe water. 

24 t4l- "Upper Clark Fork River basin" means the drainage area of the Clark Fork River and its 

25 tributaries above Milltown dam eut Eloos Aot iAeluao the Blaekfoet J;li~•er, aesignatea as sul:leasin 7eF, or 

26 Roel( Creel(, Elesignatea as sueeasin 7ee." 

27 

28 Section 2. Section 85-2-336, MCA, is amended to read: 

29 "85-2-336. Basin closure -- exception. (1) As provided in 85-2-319 and subject to the provisions 

30 of subsection (2) of this section, the department may not process or grant an application for a permit to 
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appropriate water within the Upper Clark Fork River basin duriA§ tRe period froAl May 1, 1001, uAtil Ju Re 

2 ao, 1 ooe. 
3 (2) The provisions of subsection ( 1) do not apply to: 

4 (a) an application for a permit to appropriate ground water or water for doA1estie use; aru:I 

5 (b) an application filed prior to January 1, 2000, for a permit to appropriate water to conduct 

6 response actions or remedial actions pursuant to the federal Comprehensive Environmental Response, 

7 Compensation, and Liability Act of 1980, as amended, or Title 75, chapter 10, part 7, at sites designated 

8 as of January 1, 1994. THE TOTAL FLOW RATES FOR ALL PERMITS ISSUED UNDER THIS SUBSECTION 

9 (2)(B) MAY NOT EXCEED 10 CUBIC FEET PER SECOND. A permit issued to conduct response actions or 

1 O remedial actions may not be used for dilution and must be limited to a term not to exceed the necessary 

11 time to complete the response or remedial action, and the permit may not be transferred to any person for 

1 2 any purpose other than the designated response or remedial action~ 

13 (c) an application for a permit to appropriate water for stock use; 

14 (dl an application to store water; or 

15 (el an application for power generation at existing hydroelectric dams. The department may not 

16 approve a permit for power generation if approval results in additional consumption of water. 

17 (3) Applications for water reservations in the Upper Clark Fork River basin filed pursuant to 

18 85-2-316 and pending as of May 1, 1991, have a priority date of May 1, 1991. ReservatioA applicaAts Ra'1e 

19 He The filing of a reservation application does not provide standing to object under 85-2-402 auriA!J tRe 

20 period of tRo basiA closure provided iA subsectioA ( 1). 

21 (4) The board may not process or approve applications for reservations of water, exeept i;irouAa 

22 watef;- in the Upper Clark Fork River basin filed pursuant to 85-2-316 duriA!J tRo period of tRe basiA closure 

23 pro.,,idod iA subsootioA ( 1)." 

24 

25 Section 3. Section 85-2-338, MCA, is amended to read: 

26 "85-2-338. Upper Clark Fork River basin steering committee -- membership and duties --

27 comprehensive management plan. (1) There is an Upper Clark Fork River basin steering committee. The 

28 department director shall appoint the members of the committee, selecting them on the basis of their 

29 knowledge of water use, water management, fish, wildlife, recreation, water quality, and water 

30 conservation. Representation on the committee must include but is not limited to representatives from 
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affected: 

2 (a) agricultural organizations; 

3 (b) conservation districts; 

4 (c) departments of state government; 

5 (d) environmental organizations; 

6 (e) industries; 

7 (f) local governments; 

8 (g) reservation applicants; 

9 (h) utilities; and 

10 (i) water user organizations. 

11 (2) The steering committee. consistent with the Upper Clark Fork River basin comprehensive 

12 management plan, shall~ 

13 seFAplete an Upper Clarl1 Ferl1 RiYer Basin eeFAprehensiYe FAana!leFAent plan pursuant te 86 1 203. The tilan 

14 A'll:!64+ 

15 la) sensieler anel Balanee all Benefieial uses ef the water in the Upper Clark Ferk River Basin; 

16 IB) ineluelo a eleseriptien ef the stansarss apt3lies, the elata relies upen, ans tho FAethesele!l'f uses 

17 in preparin!l tho plan; 

18 le) eentain reeeFAFAensatiens re!larsin!l the Upper Clark Ferl1 RiYer Basin elesure as t3reYisoel in 

19 86 2 33€i; 

20 lel) ielentif•f ans make reeeFAFAenelatiens regareliA!l the reselutien ef water relates issues in the 

21 Ut3per Clarl1 ~erl1 RiYer Basin; ans 

22 le) ineluse the Blael1foet RiYer, elesi§natea as suBBasin 7SF, anel Reel1 Creel1, elesi!lnateel as 

23 suBBasin 7€iE, in any oensielerations rnase unser suBseetiens (2Jla) threugh I2)(el) 

24 (al review the Upper Clark Fork River basin closure and exceptions as provided in 85-2-336 no less 

25 than every 5 years after !the effective date of this act) and make recommendations to the legislature 

26 regarding necessary changes: 

27 (b) make recommendations to the 1997 legislature concerning representation, terms. and the 

28 method of appointing members to the steering committee; 

29 (c) prepare and submit a report evaluating the Upper Clark Fork River basin instream flow pilot 

30 Program as provided in [section 6]; 
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2 

3 

(d) provide a forum for all interests to communicate about water issues; 

(e) provide education about water law and water management issues; 

(f) identify short-term and long-term water management issues and problems and identify 

4 alternatives for resolving them; 

5 (g) identify the potential beneficiaries of and a funding mechanism for new and expanded water 

6 storage sites; 

7 (h) assist in facilitating the resolution of water-related disputes; 

8 (i) provide coordination with other basin management and planning efforts; 

9 (j) advise government agencies about water management and permitting activities; 

1 O (k) consult with local governments within the Upper Clark Fork River basin; and 

11 (I) report periodically to the legislature. 

12 13) The steerin!J eeFRFRittee shall eeFRplete and subFRit a FRana!JeFRent plan ta the !JBVerner and the 

13 le!Jislature bv E>eeeFRl3er 31, 1094." 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 4. Section 85-2-102, MCA, is amended to read: 

"85-2-102. (Temporary) Definitions. Unless the context requires otherwise, in this chapterL the 

following definitions apply: 

(1) "Appropriate" means to: 

(a) divert, impound, or withdraw (including by stock tor stock water) a quantity of water; 

(b) in the case of a public agency, te reserve water in accordance with 85-2-316; et 

(c) in the case of the department of fish, wildlife, and parks, te lease water in accordance with 

85-2-436.:....2.r:: 

(d) in the Upper Clark Fork River basin, maintain and enhance streamflows in accordance with 

[section 6). 

(2) "Beneficial use", unless otherwise provided, means: 

(a) a use of water for the benefit of the appropriator, other persons, or the public, including but 

not limited to agricultural (including stock water), domestic, fish and wildlife, industrial, irrigation, mining, 

municipal, power, and recreational uses; 

(b) a use of water appropriated by the department for the state water leasing program under 

85-2-141 and of water leased under a valid lease issued by the department under 85-2-141; aR€I 
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1 (cl a use of water by the department of fish, wildlife, and parks pursuant to a lease authorized 

2 under 85-2-436;_Q! 

3 (d) a use of water to maintain and enhance streamflows in the Upper Clark Fork River basin as part 

4 of the Upper Clark Fork River basin instream flow pilot program authorized under (section 6]. 

5 (3) "Board" means the board of natural resources and conservation provided for in 2-15-3302. 

6 (4) "Certificate" means a certificate of water right issued by the department. 

7 (5) "Change in appropriation right" means a change in the place of diversion, the place of use, the 

8 purpose of use, or the place of storage. 

9 (6) "Commission" means the fish, wildlife, and parks commission provided for in 2-15-3402. 

1 0 (7) "Correct and complete" means that the information required to be submitted conforms to the 

11 standard of substantial credible information and that all of the necessary parts of the form requiring the 

12 information have been filled in with the required information. 

13 (8) "Declaration" means the declaration of an existing right filed with the department under section 

14 8, Chapter 452, Laws of 1973. 

15 (9) "Department" means the department of natural resources and conservation provided for in Title 

16 2, chapter 15, part 33. 

1 7 ( 10) "Existing right" means a right to the use of water WffiSfl that would be protected under the 

18 law as it existed prior to July 1, 1973. 

19 (11) "Ground water" means any water that is beneath the ground surface. 

20 (12) "Late claim" means a claim to an existing right forfeited pursuant to the conclusive 

21 presumption of abandonment under 85-2-226. 

22 (13) "Permit" means the permit to appropriate issued by the department under 85-2-301 through 

23 85-2-303 and 85-2-306 through 85-2-314. 

24 (14) "Person" means an individual, association, partnership, corporation, state agency, political 

25 subdivision, the United States or any agency tReFeef of the United States, or any other entity. 

26 ( 15) "Political subdivision" means any county, incorporated city or town, public corporation, or 

27 district created pursuant to state law or other public body of the state empowered to appropriate water but 

28 not a private corporation, association, or group. 

29 ( 16) "Salvage" means to make water available for beneficial use from an existing valid 

30 appropriation through application of water-saving methods. 
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I 1 7) "Substantial credible information" means probable believable facts sufficient to support a 

2 reasonable legal theory upon which the department should proceed with the action requested by the person 

3 providing the information. 

4 I 18) "Waste" means the unreasonable loss of water through the design or negligent operation of 

5 an appropriation or water distribution facility or the application of water to anything but a beneficial use. 

6 119) "Water" means all water of the state, surface and subsurface, regardless of its character or 

7 manner of occurrence, including but not limited to geothermal water, diffuse surface water, and sewage 

8 effluent. 

9 (20) "Watercourse" means any naturally occurring stream or river from which water is diverted for 

1 0 beneficial uses. It does not include ditches, culverts, or other manmade waterways. 

11 121) "Water division" means a drainage basin as defined in 3-7-102. 

12 (22) "Water judge" means a judge as provided for in Title 3, chapter 7. 

13 123) "Water master" means a master as provided for in Title 3, chapter 7. 

14 124) "Well" means any artificial opening or excavation in the ground, however made, by which 

15 ground water is sought or can be obtained or through which it flows under natural pressures or is artificially 

16 withdrawn. !Terminates June 30, 1999--sec. 4, Ch. 740, L. 1991.) 

17 85-2-102. (Effective July 1, 1999) Definitions. Unless the context requires otherwise, in this 

18 chapter~ the following definitions apply: 

19 ( 1) "Appropriate" means~ 

20 .lfil to divert, impound, or withdraw (including by stock for stock water) a quantity of water~ er, 

21 1hJ. in the case of a public agency, to reserve water in accordance with 85-2-316;,,,Q!: 

22 le) in the Upper Clark Fork River basin, to maintain and enhance streamflows in accordance with 

23 [section 6]. 

24 (2) "Beneficial use", unless otherwise provided, means: 

25 (a) a use of water for the benefit of the appropriator, other persons, or the public, including but 

26 not limited to agricultural (including stock water), domestic, fish and wildlife, industrial, irrigation, mining, 

27 municipal, power, and recreational uses; aR€I 

28 lb) a use of water appropriated by the department for the sta_te water leasing program under 

29 85-2-141 and of water leased under a valid lease issued by the department under 85-2-141; or 

30 (c) a use of water to maintain and enhance streamflows in the Upper Clark Fork River basin as part 
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of the Upper Clark Fork River basin instream flow pilot program authorized under [section 6). 

2 (3) "Board" means the board of natural resources and conservation provided for in 2-15-3302. 

3 (4) "Certificate" means a certificate of water right issued by the department. 

4 15) "Change in appropriation right" means a change in the place of diversion, the place of use, the 

5 purpose of use, or the place of storage. 

6 16) "Correct and complete" means that the information required to be submitted conforms to the 

7 standard of substantial credible information and that all of the necessary parts of the form requiring the 

8 information have been filled in with the required information. 

9 (7) "Declaration" means the declaration of an existing right filed with the department under section 

1 0 8, Chapter 452, Laws of 1973. 

11 (8) "Department" means the department of natural resources and conservation provided for in Title 

12 2, chapter 15, part 33. 

13 (9) "Existing right" means a right to the use of water Wfliel=I that would be protected under the law 

14 as it existed prior to July 1, 1973. 

1 5 110) "Ground water" means any water that is beneath the ground surface. 

16 111) "Late claim" means a claim to an existing right forfeited pursuant to the conclusive 

17 presumption of abandonment under 85-2-226. 

18 I 12) "Permit" means the permit to appropriate issued by the department under 85-2-301 through 

19 85-2-303 and 85-2-306 through 85-2-314. 

20 I 13) "Person" means an individual, association, partnership, corporation, state agency, political 

21 subdivision, the United States or any agency tRernef of the United States, or any other entity. 

22 1141 "Political subdivision" means any county, incorporated city or town, public corporation, or 

23 district created pursuant to state law or other public body of the state empowered to appropriate water but 

24 not a private corporation, association, or group. 

25 I 15) "Salvage" means to make water available for beneficial use from an existing valid 

26 appropriation through application of water-saving methods. 

27 I 16) "Substantial credible information" means probable believable facts sufficient to support a 

28 reasonable legal theory upon which the department should proceed with the action requested by the person 

29 providing the information. 

30 117) "Waste" means the unreasonable loss of water through the design or negligent operation of 
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an appropriation or water distribution facility or the application of water to anything but a beneficial use. 

2 (18) "Water" means all water of the state, surface and subsurface, regardless of its character or 

3 manner of occurrence, including but not limited to geothermal water, diffuse surface water, and sewage 

4 effluent. 

5 ( 19) "Watercourse" means any naturally occurring stream or river from which water Is diverted for 

6 beneficial uses. It does not include ditches, culverts, or other manmade waterways. 

7 120) "Water division" means a drainage basin as defined in 3-7-102. 

8 121) "Water judge" means a judge as provided for in Title 3, chapter 7. 

9 122) "Water master" means a master as provided for in Title 3, chapter 7. 

1 O 123) "Well" means any artificial opening or excavation in the ground, however made, by which 

11 ground water is sought or can be obtained or through which it flows under natural pressures or is artificially 

12 withdrawn." 

13 

14 Section 5. Section 85-2-125, MCA, is amended to read: 

15 "85-2-125. Recovery of attorney fees by prevailing party. (1) The prevailing party in a hearing 

16 under 85-2-309 on an application for a permit or change approval may bring an action in district court for 

17 costs and attorney fees. The court shall award the prevailing party reasonable costs and attorney fees. 

18 An action under this subsection must comply with the Montana Rules of Civil Procedure. 

1 9 ill If a final decision of the department on an application for a permit or change approval is 

20 appealed to district court, the district court shall award the prevailing party reasonable attorney tees." 

21 

22 NEW SECTION. Section 6. Upper Clark Fork River basin instream flow pilot program. (1) The 

23 department shall accept and process change applications from a person in accordance with 85-2-402 for 

24 the purpose of leasing or converting existing water rights to maintain and enhance streamflows in the Upper 

25 Clark Fork River basin, as defined in 85-2-335. The application must: 

26 la) include specific information on the length and location of the stream reach in which the 

27 streamflow is to be maintained or enhanced; and 

28 lb) provide a detailed streamflow measuring plan that describes the points where and the manner 

29 in which the streamflow must be measured. 

30 12) The applicant shall pay all costs associated with installing measuring devices, measuring flows, 
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and providing measurement records according to the measurement plan required in subsection ( 1}. 

2 (3) The maximum quantity of water that may be changed to maintain and enhance streamflows 

3 is the amount historically diverted. However, only the amount historically consumed may be used to 

4 maintain or enhance streamflows below the existing point of diversion. 

5 (4) The department may modify or revoke a change approval if an appropriator other than an 

6 appropriator described in subsection (5) proves by a preponderance of the evidence that the appropriator's 

7 water right is adversely affected. 

8 (5) A person issued a water use permit with a priority of appropriation after the date of filing an 

9 application for change under this section may not object to the change approval, the use of the 

1 O appropriation right according to the terms of the change approval, or the reversion of the appropriation right 

11 to its previous use. 

1 2 (6) The priority of appropriation for a right to maintain and enhance streamflows under this section 

13 is the same as the priority of appropriation of the right approved for change. 

14 (7) Neither a change in appropriation right nor any other approval is required for the reversion of 

15 the appropriation right to its previous use. 

16 (8) The Upper Clark Fork River basin steering committee shall complete and submit to the governor 

17 and the legislature by December 31, 2004, a report evaluating the effects of all change approvals issued 

18 to maintain and enhance streamflows under this section. The report must: 

19 (a} consider the effects upon other water right holders, tax values and revenue, fisheries, 

20 recreation, water quality, and other economic, social, and environmental effects; and 

21 (b) include recommendations to terminate, continue, enlarge, or otherwise modify the pilot 

22 program. 

23 (9) Nothing in this section authorizes the sale of an appropriation right to maintain or enhance 

24 streamflows. 

25 

26 Section 7. Section 85-2-402, MCA, is amended to read: 

27 "85-2-402. !Temporary) Changes in appropriation rights. ( 1) An appropriator may not make a 

28 change in an appropriation right except, as permitted under this section, by applying for and receiving the 

29 approval of the department or, if applicable, of the legislature. An applicant shall submit a correct and 

30 complete application. 
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12) Except as provided in subsections (4) through (6), the department shall approve a change in 

2 appropriation right if the appropriator proves by a preponderance of evidence that the following criteria are 

3 met: 

4 la) The proposed use will not adversely affect the water rights of other persons or other planned 

5 uses or developments for which a permit has been issued or for which water has been reserved. 

6 lb) Except for a lease authorization pursuant to 85-2-436 or water use pursuant to {section 61 that 

7 does not require appropriation works, the proposed means of diversion, construction, and operation of the 

8 appropriation works are adequate. 

9 (c) The proposed use of water is a beneficial use. 

1 0 Id) The applicant has a possessory interest, or the written consent of the person with the 

11 possessory interest, in the property where the water is to be put to beneficial use. 

1 2 le) If the change in appropriation right involves salvaged water, the proposed water-saving methods 

1 3 will salvage at least the amount of water asserted by the applicant. 

14 If) The water quality of an appropriator will not be adversely affected. 

15 lg) The ability of a discharge permitholder to satisfy effluent limitations of a permit issued in 

16 accordance with Title 75, chapter 5, part 4, will not be adversely affected. 

17 13) The applicant is required to prove that the criteria in subsections (2)(f) and (2)(g) have been met 

18 only if a valid objection is filed. A valid objection must contain substantial credible information establishing 

19 to the satisfaction of the department that the criteria in subsection (2)(f) or (2)(g), as applicable, may not 

20 be met. 

21 (4) The department may not approve a change in purpose of use or place of use of an appropriation 

22 of 4,000 or more acre-feet of water a year and 5.5 or more cubic feet per second of water unless the 

23 appropriator proves by a preponderance of evidence that: 

24 (a) the criteria in subsection (2) are met; and 

25 (bl the proposed change is a reasonable use. A finding of reasonable use must be based on a 

26 consideration of: 

27 (i) the existing demands on the state water supply, as well as projected demands for water for 

28 future beneficial purposes, including municipal water supplies, irrigation systems, and minimum stream flows 

29 for the protection of existing water rights and aquatic life; 

30 (ii) the benefits to the applicant and the state; 
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(iii) the effects on the quantity and quality of water for existing uses in the source of supply; 

2 (iv) the availability and feasibility of using low-quality water for the purpose for which application 

3 has been made; 

4 (v) the effects on private property rights by any creation of or contribution to saline seep; and 

5 (vi) the probable significant adverse environmental impacts of the proposed use of water as 

6 determined by the department pursuant to Title 75, chapter 1, or Title 75, chapter 20. 

7 (5) The department may not approve a change in purpose of use or place of use for a diversion that 

8 results in 4,000 or more acre-feet of water a year and 5.5 or more cubic feet per second of water being 

9 consumed unless: 

10 (al the applicant proves by clear and convincing evidence and the department finds that the criteria 

11 in subsections (2) and (4) are met; and 

12 (b) the department then petitions the legislature and the legislature affirms the decision of the 

13 department after one or more public hearings. 

14 (6) (al The state of Montana has long recognized the importance of conserving its public waters 

15 and the necessity to maintain adequate water supplies for the state's water requirements, including 

16 requirements for reserved water rights held by the United States for federal reserved lands and in trust for 

17 the various Indian tribes within the state's boundaries. Although the state of Montana also recognizes that, 

18 under appropriate conditions, the out-of-state transportation and use of its public waters are not in conflict 

19 with the public welfare of its citizens or the conservation of its waters, the following criteria must be met 

20 before out-of-state use may occur: 

21 (bl The department and, if applicable, the legislature may not approve a change in appropriation 

22 right for the withdrawal and transportation of appropriated water for use outside the state unless the 

23 appropriator proves by clear and convincing evidence and, if applicable, the legislature approves after one 

24 or more public hearings that: 

25 (i) depending on the volume of water diverted or consumed, the applicable criteria and procedures 

26 of subsection (2) or (4) are met; 

27 (ii) the proposed out-of-state use of water is not contrary to water conservation in Montana; and 

28 (iii) the proposed out-of-state use of water is not otherwise detrimental to the public welfare of the 

29 citizens of Montana. 

30 (cl In determining whether the appropriator has proved by clear and convincing evidence that the 
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1 requirements of subsections (6)(b)(iil and I6)(b)(iii) will be met, the department and, if applicable,,the 

2 legislature shall conside~ the following factors: 

3 Iii whether there are present or projected water shortages within the state of Montana; 

4 (iii whether the water that is the subject of the proposed change in appropriation might feasibly 

5 be transported to alleviate water shortages within the state of Montana; 

6 (iii) the supply and sources of water available to the applicant in the state where the applicant 

7 intends to use the water; and 

8 (iv) the demands placed on the applicant's supply in the state where the applicant intends to use 

9 the water. 

10 (d) When applying for a change in appropriation right to withdraw and transport water for use 

11 outside the state, the applicant shall submit to and comply with the laws of the state of Montana governing 

12 the appropriation and use of water. 

13 (71 For any application for a change in appropriation right involving 4,000 or more acre-feet of 

14 water a year and 5. 5 or more cubic feet per second of water, the department shall give notice of the 

15 proposed change in accordance with 85-2-307 and shall hold one or more hearings in accordance with 

16 85-2-309 prior to its approval or denial of the proposed change. The department shall provide notice and 

1 7 may hold one or more hearings upon any other proposed change if it determines that a change might 

18 adversely affect the rights of other persons. 

19 (8) The department or the legislature, if applicable, may approve a change subject to terms, 

20 conditions, restrictions, and limitations as it considers necessary to satisfy the criteria of this section, 

21 including limitations on the time for completion of the change. The department may extend time limits 

22 specified in the change approval under the applicable criteria and procedures of 85-2-312(3). 

23 (91 Upon actual application of water to the proposed beneficial use within the time allowed, the 

24 appropriator shall notify the department that the appropriation has been completed. The notification must 

25 contain a certified statement by a person with experience in the design, construction, or operation of 

26 appropriation works describing how the appropriation was completed. 

27 ( 101 If a change is not completed as approved by the department or legislature or if the terms, 

28 conditions, restrictions, and limitations of the change approval are not complied with, the department may, 

29 after notice and opportunity for hearing, require the appropriator to show cause why the change approval 

30 should not be modified or revoked. If the appropriator fails to show sufficient cause, the department may 
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modify or revoke the change approval. 

2 ( 11) The original of a change approval issued by the department must be sent to the applicant, and 

3 a duplicate must be kept in the office of the department in Helena. 

4 (12) A person holding an issued permit or change approval that has not been perfected may change 

5 the place of diversion, place of use, purpose of use, or place of storage by filing an application for change 

6 pursuant to this section. 

7 (13) A change in appropriation right contrary to the provisions of this section is invalid. An officer, 

8 agent, agency, or employee of the state may not knowingly permit, aid, or assist in any manner an 

9 unauthorized change in appropriation right. A person or corporation may not, directly or indirectly, 

1 0 personally or through an agent, officer, or employee, attempt to change an appropriation right except in 

11 accordance with this section. 

12 114) The department may adopt rules to implement the provisions of this section. (Terminates June 

13 30, 1999--sec. 4, Ch. 740, L. 1991.) 

14 85-2-402. (Effective July 1, 19991 Changes in appropriation rights. (1) An appropriator may not 

15 make a change in an appropriation right except, as permitted under this section, by applying for and 

16 receiving the approval of the department or, if applicable, of the legislature. An applicant shall submit a 

17 correct and complete application. 

18 (2) Except as provided in subsections (4) through (6), the department shall approve a change in 

19 appropriation right if the appropriator proves by a preponderance of evidence that the following criteria are 

20 met: 

21 (a) The proposed use will not adversely affect the water rights of other persons or other planned 

22 uses or developments for which a permit has been issued or for which water has been reserved. 

23 (b) +l=\e Except for water use pursuant to (section 61 that does not require appropriation works, the 

24 proposed means of diversion, construction, and operation of the appropriation works are adequate. 

25 (c) The proposed use of water is a beneficial use. 

26 (d) The applicant has a possessory interest, or the written consent of the person with the 

27 possessory interest, in the property where the water is to be put to beneficial use. 

28 (e) If the change in appropriation right involves salvaged water, the proposed water-saving methods 

29 will salvage at least the amount of water asserted by the applicant. 

30 (fl The water quality of an appropriator will not be adversely affected. 
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lg) The ability of a discharge permitholder to satisfy effluent limitations of a permit issued in 

2 accordance with Title 75, chapter 5, part 4, will not be adversely affected. 

3 (3) The applicant is required to prove that the criteria in subsections (2){f) and (2)(g) have been met 

4 only if a valid objection is filed. A valid obJection must contain substantial credible information establishing 

5 to the satisfaction of the department that the criteria in subsection 12)11) or (2)Ig), as applicable, may not 

6 be met. 

7 (4) The department may not approve a change in purpose of use or place of use of an appropriation 

8 of 4,000 or more acre-feet of water a year and 5.5 or more cubic feet per second of water unless the 

9 appropriator proves by a preponderance of evidence that: 

1 O ( a) the criteria in subsection I 2) are met; and 

11 (b) the proposed change is a reasonable use. A finding of reasonable use must be based on a 

12 consideration of: 

13 (i) the existing demands on the state water supply, as well as projected demands for water for 

14 future beneficial purposes, including municipal water supplies, irrigation systems, and minimum streamflows 

1 5 for the protection of existing water rights and aquatic life; 

16 (ii) the benefits to the applicant and the state; 

1 7 (iii) the effects on the quantity and quality of water for existing uses in the source of supply; 

18 (iv) the availability and feasibility of using low-quality water for the purpose for which application 

19 has been made; 

20 (v) the effects on private property rights by any creation of or contribution to saline seep; and 

21 (vi) the probable significant adverse environmental impacts of the proposed use of water as 

22 determined by the department pursuant to Title 75, chapter 1, or Title 75, chapter 20. 

23 (5) The department may not approve a change in purpose of use or place of use for a diversion that 

24 results in 4,000 or more acre-feet of water a year and 5.5 or more cubic feet per second of water being 

25 consumed unless: 

26 (a) the applicant proves by clear and convincing evidence and the department finds that the criteria 

27 in subsections 12) and 14) are met; and 

28 (b) the department then petitions the legislature and the legislature affirms the decision of the 

29 department after one or more public hearings. 

30 16) (a) The state of Montana has long recognized the importance of conserving its public waters 
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and the necessity to maintain adequate water supplies for the state's water requirements, including 

2 requirements for reserved water rights held by the United States for federal reserved lands and in trust for 

3 the various Indian tribes within the state's boundaries. Although the state of Montana also recognizes that, 

4 under appropriate conditions, the out-of-state transportation and use of its public waters are not in conflict 

5 with the public welfare of its citizens or the conservation of its waters, the following criteria must be met 

6 before out-of-state use may occur: 

7 (b) The department and, if applicable, the legislature may not approve a change in appropriation 

8 right for the withdrawal and transportation of appropriated water for use outside the state unless the 

9 appropriator proves by clear and convincing evidence and, if applicable, the legislature approves after one 

1 0 or more public hearings that: 

11 (i) depending on the volume of water diverted or consumed, the applicable criteria and procedures 

12 of subsection (2) or (4) are met; 

13 (ii) the proposed out-of-state use of water is not contrary to water conservation in Montana; and 

14 (iii) the proposed out-of-state use of water is not otherwise detrimental to the public welfare of the 

15 citizens of Montana. 

16 (c) In determining whether the appropriator has proved by clear and convincing evidence that the 

17 requirements of subsections (6)(b)(ii) and (6)(b)(iii) will be met, the department and, if applicable, the 

18 legislature shall consider the following factors: 

1 9 (i) whether there are present or projected water shortages within the state of Montana; 

20 (ii) whether the water that is the subject of the proposed change in appropriation might feasibly 

21 be transported to alleviate water shortages within the state of Montana; 

22 (iii) the supply and sources of water available to the applicant in the state where the applicant 

23 intends to use the water; and 

24 (iv) the demands placed on the applicant's supply in the state where the applicant intends to use 

25 the water. 

26 (di When applying for a change in appropriation right to withdraw and transport water for use 

27 outside the state, the applicant shall submit to and comply with the laws of the state of Montana governing 

28 the appropriation and use of water. 

29 (7) For any application for a change in appropriation right involving 4,000 or more acre-feet of 

30 water a year and 5.5 or more cubic feet per second of water, the department shall give notice of the 
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proposed change in accordance with 85-2-307 and shall hold one or more hearings in accordance with 

2 85-2-309 prior to its approval or denial of the proposed change. The department shall provide notice and 

3 may hold one or more hearings upon any other proposed change if it determines that such a change might 

4 adversely affect the rights at other persons. 

5 · 18) The department or the legislature, it applicable, may approve a change subject to such terms, 

6 conditions, restrictions, and limitations as it considers necessary to satisfy the criteria of this section, 

7 including limitations on the time for completion of the change. The department may extend time limits 

8 specified in the change approval under the applicable criteria and procedures of 85-2-31213). 

9 19) Upon actual application ot water to the proposed beneficial use within the time allowed, the 

1 0 appropriator shall notify the department that the appropriation has been completed. The notification must 

11 contain a certified statement by a person with experience in the design, construction, or operation of 

12 appropriation works describing how the appropriation was completed. 

13 110) If a change is not completed as approved by the department or legislature or if the terms, 

14 conditions, restrictions, and limitations of the change approval are not complied with, the department may, 

15 after notice and opportunity for hearing, require the appropriator to show cause why the change approval 

16 should not be modified or revoked. If the appropriator fails to show sufficient cause, the department may 

17 modify or revoke the change approval. 

18 111) The original of a change approval issued by the department must be sent to the applicant, and 

19 a duplicate must be kept in the office of the department in Helena. 

20 11 2) A person holding an issued permit or change approval that has not been perfected may change 

21 the place of diversion, place of use, purpose of use, or place of storage by filing an application for change 

22 pursuant to this section. 

23 113) A change in appropriation right contrary to the provisions of this section is invalid. An officer, 

24 agent, agency, or employee of the state may not knowingly permit, aid, or assist in any manner an 

25 unauthorized change in appropriation right. A person or corporation may not, directly or indirectly, 

26 personally or through an agent, officer, or employee, attempt to change an appropriation right except in 

27 accordance with this section. 

28 114) The department may adopt rules to implement the provisions of this section." 

29 

30 Section 8. Section 85-2-404, MCA, is amended to read: 
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"85-2-404. (Temporary) Abandonment of appropriation right. ( 1) If an appropriator ceases to use 

2 all or a part of His an appropriation right with the intention of wholly or partially abandoning the right or 1f 

3 fie the appropriator ceases using His the appropriation right according to its terms and conditions with the 

4 intention of not complying with those terms and conditions, the appropriation right 5flaU )§, to that extent, 

5 ee considered abandoned and 5flaU must immediately expire. 

6 (2) If an appropriator ceases to use all or part of His an appropriation right or ceases using His the 

7 appropriation right according to its terms and conditions for a period of 10 successive years and there was 

8 water available for His use, there is a prima facie presumption that the appropriator has abandoned His the 

9 right in whole or for the part not used. 

10 (3) If an appropriator ceases to use all or part of His an appropriation right because the land to 

11 which the water is applied to a beneficial use is contracted under a state or federal conservation set-aside 

12 program: 

13 (a) the set-aside and resulting reduction in use of the appropriation right does not represent an 

14 intent by the appropriator to wholly or partially abandon the appropriation right or to not comply with the 

1 5 terms and conditions attached to the right; and 

16 (b) the period of nonuse that occurs for part or all of the appropriation right as a result of the 

17 contract may not create or may not be added to any previous period of nonuse to create a prima facie 

18 presumption of abandonment. 

19 (4) The lease of an existing right pursuant to 85-2-436, the use of water pursuant to [section 6]. 

20 or tAe ~ temporary change pursuant to 85-2-407 does not constitute an abandonment or serve as evidence 

21 that could be used to establish an abandonment of any part of the right. 

22 (5) Subsections (1) and (2) do not apply to existing rights until they have been determined in 

23 accordance with part 2 of this chapter. (Terminates June 30, 1999--sec. 4, Ch. 740, L. 1991.) 

24 85-2-404. (Effective July 1, 1999) Abandonment of appropriation right. ( 1) If an appropriator 

25 ceases to use all or a part of an His appropriation right with the intention of wholly or partially abandoning 

26 the right or if fie the appropriator ceases using His the appropriation right according to its terms and 

27 conditions with the intention of not complying with those terms and conditions, the appropriation right 5flaU 

28 )§, to that extent, ee eeeFAeB considered abandoned and 5flaU must immediately expire. 

29 (2) If an appropriator ceases to use all or part of His Jill appropriation right or ceases using His the 

30 appropriation right according to its terms and conditions for a period of 10 successive years and there was 
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water available tor flis use, there shall be i§. a prima tacie presumption that the appropriator has abandoned 

2 flis the right in whole or for the part not used. 

3 (3) If an appropriator ceases to use all or part of flis an appropriation right because the land to 

4 which the water is applied to a beneficial use is contracted under a state or federal conservation set-aside 

5 program: 

6 (a) the set-aside and resulting reduction in use of the appropriation right does not represent an 

7 intent by the appropriator to wholly or partially abandon the appropriation right or to not comply with the 

8 terms and conditions attached to the right; and 

9 (bl the period of nonuse that occurs for part or all of the appropriation right as a result of the 

10 contract may not create or may not be added to any previous period of nonuse to create a prima facie 

11 presumption of abandonment. 

12 (4) A The use of water pursuant to (section 6] or a temporary change pursuant to 85-2-407 does 

13 not constitute an abandonment or serve as evidence that could be used to establish an abandonment of 

14 any part of the right. 

15 (5) Subsections (1) and (2) do not apply to existing rights until they have been determined in 

1 6 accordance with part 2 of this chapter." 

17 

18 Section 9. Section 85-2-436, MCA, is amended to read: 

19 "85-2-436. !Temporary) Water leasing study. ( 1) The department of fish, wildlife, and parks and 

20 the department, in consultation with the water policy committee, shall conduct and coordinate a study that, 

21 at a minimum: 

22 (a) provides the following data for each designated stream reach and each pilot lease entered into 

23 under subsection (2): 

24 (i) the length of the stream reach and how it is determined; 

25 (iii technical methods and data used to determine critical streamflow or volume needed to preserve 

26 fisheries; 

2 7 (iii) legal standards and technical data used to determine and substantiate the amount of water 

28 available for instream flows through leasing of existing rights; 

29 (iv) contractual parameters, conditions, and other steps taken to ensure that each lease in no way 

30 harms other appropriators, particularly if the stream is one that experiences natural dewatering; and 
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(v) methods and technical means used to monitor use of water under each lease; 

2 (b) based on the data provided under subsection ( 1 )(al, develops a complete model of a water lease 

3 and lease authorization that includes a step-by-step explanation of the process from initiation to completion. 

4 (2) For purposes of undertaking the study described in subsection ( 1) and as authorized by law, 

5 the department of fish, wildlife, and parks and the department may engage in the activities described in this 

6 subsection.~ Except as provided in [section 6], for purposes of this study, this section is the exclusive 

7 means by which the department of fish, wildlife, and parks may seek to change an appropriation right to 

8 an instream flow purpose. 

9 (a) The department of fish, wildlife, and parks, with the consent of the commission, may lease 

1 O existing rights for the purpose of maintaining or enhancing streamflows for the benefit of fisheries in stream 

11 reaches determined eligible by the board pursuant to 85-2-437. 

12 (b) Upon receipt of a correct and complete application for a lease from the department of fish, 

13 wildlife, and parks, the department shall publish notice of the application as provided in 85-2-307. Parties 

14 who believe they may be adversely affected by the proposed lease may file an objection as provided in 

15 85-2-308. A lease may not be approved until all objections are resolved. After resolving all objections filed 

16 under 85-2-308, the department shall authorize a lease of an existing right for the purpose of maintaining 

17 or enhancing streamflows for the benefit of fisheries if the applicant submits a correct and complete 

18 application and meets the requirements of 85-2-402. 

19 (c) The application for a lease authorization must include specific information on the length and 

20 location of the stream reach in which the streamflow must be maintained or enhanced and must provide 

21 a detailed streamflow measuring plan that describes the points where and the manner in which the 

22 streamflow must be measured. 

23 (d) The maximum quantity of water that may be leased is the amount historically diverted by the 

24 lessor. However, only the amount historically consumed, or a smaller amount if specified by the department 

25 in the lease authorization, may be used to maintain or enhance streamflows below the lessor's point of 

26 diversion. 

27 le) The lease may not be issued for a term of more than 10 years, but it may be renewed once for 

28 up to 1 O years, except that a lease of water made available from the development of a water conservation 

29 or storage project is restricted to a term of not more than 20 years. Upon receiving notice of a lease 

30 renewal, the department shall notify other appropriators potentially affected by the lease and shall allow 
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30 days for submission of new evidence of adverse effects to other water rights. A lease authorization is 

2 not required for a renewal unless an appropriator other than an appropriator described in subsection (2)(i) 

3 submits evidence of adverse effects to the appropriator's rights that has not been considered previously. 

4 If new evidence is submitted, a lease authorization must be obtained according to the requirements of 

5 85-2-402. 

6 (fl During the term of the lease, the department may modify or revoke the lease authorization if 

7 an appropriator other than an appropriator described in subsection (2)(i) proves by a preponderance of 

8 evidence that the appropriator's water right is adversely affected. 

9 (g) The priority of appropriation for a lease under this section is the same as the priority of 

10 appropriation of the right that is leased. 

11 (h) Neither a change in appropriation right nor any other authorization is required for the reversion 

12 of the appropriation right to the lessor's previous use. 

1 3 (i) A person issued a water use permit with a priority of appropriation after the date of filing of an 

14 application for a lease authorization under this section may not object to the exercise of the lease according 

15 to its terms or the reversion of the appropriation right to the lessor according to the lessor's previous use. 

16 (j) The department of fish, wildlife, and parks shall pay all costs associated with installing devices 

17 or providing personnel to measure streamflows according to the measuring plan submitted under this 

18 section. 

19 (3) (a) The department of fish, wildlife, and parks shall complete and submit to the board, 

20 commission, and water policy committee an annual study progress report by December 1 of each year. This 

21 report must include the applicable information listed in subsection ( 1) for each lease, a summary of stream 

22 reach designation activity under 85-2-437, and a summary of leasing activity on all designated streams. 

23 If the department of fish, wildlife, and parks has not leased additional water rights under this section by 

24 December 1 of any year, the department of fish, wildlife, and parks shall provide compelling justification 

25 for that fact in the study progress report. 

26 (b) A final study report must be adopted by the board and commission and submitte·d to the water 

27 policy committee, which shall complete the final report by December 1, 1998. 

28 (4) This section does not create the right for a person to bring suit to compel the renewal of a lease 

29 that has expired. (Terminates June 30, 1999--sec. 4, Ch. 740, L. 1991.) " 

30 
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NEW SECTION. Section 10. Codification instruction. [Section 61 is intended to be codified as an 

2 integral part of Title 85, chapter 2, part 4, and the provisions of Title 85, chapter 2, part 4, apply to 

3 [section 6]. 

4 

5 NEW SECTION. Section 11. Applicability. [This act] applies to all applications for changes in 

6 appropriation rights, PERMITS, AND WATER RESERVATIONS received by the department of natural 

7 resources and conservation after [the effective date of this act]. 

8 

9 NEW SECTION. Section 12. Effective date. [This act] is effective on passage and approval. 

10 

11 

12 

NEW SECTION. Section 13. Termination. [Sections 4 through 81 terminate June 30, 2005. 

·END· 
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SENATE BILL NO. 144 

2 

3 

INTRODUCED BY BROOKE, BECK, LARSON, HARPER, L. SMITH 

4 A BILL FOR AN ACT ENTITLED: "AN ACT CLOSING THE UPPER CLARK FORK RIVER BASIN TO FURTHER 

5 APPROPRIATIONS; AMENDING THE DUTIES OF THE UPPER CLARK FORK RIVER BASIN STEERING 

6 COMMITTEE; PROVIDING FOR A 10-YEAR UPPER CLARK FORK RIVER BASIN INSTREAM FLOW PILOT 

7 PROGRAM TO BENEFIT.THE FISHERY RESOURCE; PROVIDING FOR THE AWARDING OF REASONABLE 

8 ATTORNEY FEES TO THE PREVAILING PARTY IN WATER USE PERMIT AND CHANGE APPROVAL 

9 PROCEEDINGS; AMENDING SECTIONS 85-2-102, 85-2-125, 85-2-335, 85-2-336, 85-2-338, 85-2-402, 

10 85-2-404, AND 85-2-436, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE, AN APPLICABILITY 

11 DATE, AND A TERMINATION DATE." 

12 

13 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

14 

15 Section 1. Section 85-2-335, MCA, is amended to read: 

16 "85-2-335. Definitions. Unless the context requires otherwise, in 85-2-335 through 85-2-338, the 

17 following definitions apply: 

18 11) "Application" means an application for a beneficial water use permit pursuant to 85-2-302. 

19 12) "Oornestie lclse" FAeaAs !else ef water 00R1R10A ta farnily h0R1es, iAOllcldin!'I lclSO for OlclliAary 

20 plclrpesos, washiA€!, driAkiAg water fer hw'AaAs and doR1osti0 pots, aAd irri€JatieA ef a lawA or §ardeA of less 

21 thaA 1 aere, Ast te eneeed a total of a.6 aore feet per ~•ear. The torFA iAellcldos R11clltiple doR1estie aAd 

22 Fl'llclAieipal lclSes for 91Epandod eleR1ostio lclSO blclt sees AOt iAellclae 60R1Fl'1ereial OF iAellclStrial !else. 

23 f3l- "Grolclna water" R1BaAs BA'( water that is beAeath the laAd slclrfaee or beAeath the bed ef a 

24 strearn, lal1e, reser,·eir, er ether easy of Slclrfaee water aAd that is Rot a part of that surfaee water. 

25 t4t "Upper Clark Fork River basin" means the drainage area of the Clark Fork River and its 

26 tributaries above Milltown dam but sees net inellclae tho Blael\foot Ri,•er, desi!'jnatea as subbasin 7ei;, er 

27 Reek Cree 11, aesignated as slclbbasin 7ee." 

Section 2. Section 85-2-336, MCA, is amended to read: 

28 

29 

30 "85-2-336. Basin closure -- exception. ( 1) As provided in 85-2-319 and subject to the provisions 

~na Leglslatlve council 
- 1 - SB 144 

THIRD READING 
A.c; AMm\lT)'P'.T) 



54th Legislature SB0144.03 

1 of subsection (2) of this section, the department may not process or grant an application for a permit to 

2 appropriate water within the Upper Clark Fork River basin aurin§ ti'le f3eriod froRl Mav 1, 1991, until dune 

3 ao, 190e. 

4 12) The provisions of subsection ( 1) do not apply to: 

5 la) an application for a permit to appropriate ground water or water for doR1estio use; 8fl€l 

6 (b) an application filed prior to January 1, 2000, for a permit to appropriate water to conduct 

7 response actions or remedial actions pursuant to the federal Comprehensive Environmental Response, 

8 Compensation, and Liability Act of 1980, as amended, or Title 75, chapter 1 0, part 7. at sites designated 

9 as of January 1. 1994. THE TOTAL FLOW RATES FOR ALL PERMITS ISSUED UNDER THIS SUBSECTION 

10 (2)(8) MAY NOT EXCEED 10 CUBIC FEET PER SECOND. A permit issued to conduct response actions or 

11 remedial actions may not be used for dilution and must be limited to a term not to exceed the necessary 

12 time to complete the response or remedial action, and the permit may not be transferred to any person for 

13 any purpose other than the designated response or remedial action~ 

14 (cl an application for a permit to appropriate water for stock use; 

15 (d) an application to store water; or 

16 (el an application for power generation at existing hydroelectric dams. The department may not 

17 approve a permit for power generation if approval results in additional consumption of water. 

18 (3) Applications for water reservations in the Upper Clark Fork River basin filed pursuant to 

19 85-2-316 and pending as of May 1, 1991, have a priority date of May 1, 1991. Reservation af3fllieants have 

20 - The filing of a reservation application does not provide standing to object under 85-2-402 durin§ ti'le 

21 f3eriod of tl:ie Ilasin olosure 13ro·1ided in sullseotion ( 1). 

22 (4) The board may not process or approve applications for reservations of water, e1rne13t §Fauna 

23 watef-; in the Upper Clark Fork River basin filed pursuant to 85-2-316 durin§ tAo 13eried of tAe 13asin elosuro 

24 13r0Yided in sullseetion I 1)." 

25 

26 Section 3. Section 85-2-338, MCA, is amended to read: 

27 "85-2-338. Upper Clark Fork River basin steering committee -- membership and duties .. 

28 comprehensive management plan. ( 1) There is an Upper Clark Fork River basin steering committee. The 

29 department director shall appoint the members of the committee, selecting them on the basis of their 

30 knowledge of water use, water management, fish, wildlife, recreation, water quality, and water 
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conservation. Representation on the committee must include but is not limited to representatives from 

2 affected: 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

(a) agricultural organizations; 

(b) conservation districts; 

(c) departments of state government; 

(d) environmental organizations; 

(el industries; 

(fl local governments; 

(g) reservation applicants; 

(h) utilities; and 

(il water user organizations. 

(2) The steering committee, consistent with the Upper Clark Fork River basin comprehensive 

management plan, shall~ 

earAJllete a_A U!!!l8r Clark !=erk Ri.,,er easiA eefl'lJlrel=ieAsi.,,e rAaAagerAeAt !liaA Jlursuant ta 86 1 20a. Tl=ie !liaA 

ffi\,ffffi 

(al eeAsider and ealanee all eenefieial uses et tl=ie water iA tl=ie U!!J!Br ClarlE FerlE Ri11er easiA; 

[el ineluse a deseriJitieA ef tl=ie staAsarss aJl!liies, tl=io data relies UJlBA, ans tl=ie rAetl=iesele§y uses 

in JlFOJlaFin§ tl=ie !lian; 

(c) centain reeefflfflensatiens regarsin§ the UJ!JlBF Clarl1 l=erlE Ri·,er basiA elesure as JlFB',ided in 

86 2 aa6: 

(el) ideAtify ans FRake reaarnFRendations regarding the resolutien et water relates issues in Hie 

UJ!Jler ClarlE Ferl1 Ri'>'er easiA; and 

(el iAelude tl=ie 8IaeIEfoet River, desi!JAated as sueeasin 76F, ane Rael1 Creel(, desi§nated as 

sueeasiA 7eE, in BA'{ eensideratiens rAase under sueseetiens (2)(a) tl=ireu§l=i (2)1dl 

(a) review the Upper Clark Fork River basin closure and exceptions as provided in 85-2-336 no less 

than every 5 years after [the effective date of this act] and make recommendations to the legislature 

regarding necessary changes; 

(bl make recommendations to the 1997 legislature concerning representation, terms. and the 

method of appointing members to the steering committee; 

(c) prepare and submit a report evaluating the Upper Clark Fork River basin instream flow pilot 
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2 

3 

4 

program as provided in [section 6); 

(dl provide a forum for all interests to communicate about water issues: 

(e) provide education about water law and water management issues; 

(f) identify short-term and long-term water management issues and problems and identify 

5 alternatives for resolving them; 

6 (g) identify the potential beneficiaries of and a funding mechanism for new and expanded water 

7 storage sites; 

8 (hl assist in facilitating the resolution of water-related disputes; 

9 (i) provide coordination with other basin management and planning efforts; 

1 O (jl advise government agencies about water management and permitting activities; 

11 (k) consult with local governments within the Upper Clark Fork River basin; and 

12 (II report periodically to the legislature. 

13 (31 The steeFin!l SBFflFflittee shall eeFflplete ans 51:lBFflit a FRaAa!leFfleAt plan te tt:1e !l0'1eFner ans the 

14 le!lislat1:1re ey E}oeoFfleer 31, 1004." 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 4. Section 85-2-102, MCA, is amended to read: 

"85-2-102. (Temporary) Definitions. Unless the context requires otherwise, in this chapter, the 

following definitions apply: 

( 1) "Appropriate" means to: 

(a) divert, impound, or withdraw (including by stock for stock water) a quantity of water; 

(b) in the case of a public agency,~ reserve water in accordance with 85-2-316; 9f 

(cl in the case of tho department of fish, wildlife, and parks, ~ lease water in accordance with 

85-2-436; or 

{dl in the Upper Clark Fork River basin, maintain and enhance streamflows TO BENEFIT THE 

FISHERY RESOURCE in accordance with [section 6). 

(2) "Beneficial use", unless otherwise provided, means: 

(al a use of water for the benefit of the appropriator, other persons, or the public, including but 

not limited to agricultural (including stock water), domestic, fish and wildlife, industrial, irrigation, mining, 

municipal, power, and recreational uses; 

(bl a use of water appropriated by the department for the state water leasing program under 
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85-2-141 and of water leased under a valid lease issued by the department under 85-2-141; aAe 

2 (c) a use of water by the department of fish, wildlife, and parks pursuant to a lease authorized 

3 under 85-2-436; or 

4 ldl a use of water to maintain and enhance streamflows TO BENEFIT THE FISHERY RESOURCE 

5 in the Upper Clark Fork River basin as part of the Upper Clark Fork River basin instream flow pilot program 

6 authorized under [section 6]. 

7 (3) "Board" means the board of natural resources and conservation provided for in 2-15-3302. 

8 (4) "Certificate" means a certificate of water right issued by the department. 

9 (5) "Change in appropriation right" means a change in the place of diversion, the place of use, the 

1 O purpose of use, or the place of storage. 

11 (6) "Commission" means the fish, wildlife, and parks commission provided for in 2-15-3402. 

12 (7) "Correct and complete" means that the information required to be submitted conforms to the 

13 standard of substantial credible information and that all of the necessary parts of the form requiring the 

14 information have been filled in with the required information. 

15 (8) "Declaration" means the declaration of an existing right filed with the department under section 

16 8, Chapter 452, Laws of 1973. 

17 (9) "Department" means the department of natural resources and conservation provided for in Title 

18 2, chapter 15, part 33. 

19 ( 10) "Existing right" means a right to the use of water WRiefi that would be protected under the 

20 law as it existed prior to July 1, 1973. 

21 (11) "Ground water" means any water that is beneath the ground surface. 

22 ( 12) "Late claim" means a claim to an existing right forfeited pursuant to the conclusive 

23 presumption of abandonment under 85-2-226. 

24 ( 13) "Permit" means the permit to appropriate issued by the department under 85-2-301 through 

25 85-2-303 and 85-2-306 through 85-2-314. 

26 (14) "Person" means an individual, association, partnership, corporation, state agency, political 

27 subdivision, the United States or any agency tAeFeef of the United States, or any other entity. 

28 (15) "Political subdivision" means any county, incorporated city or town, public corporation, or 

29 district created pursuant to state law or other public body of the state empowered to appropriate water but 

30 not a private corporation, association, or group. 
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(16) "Salvage" means to make water available for beneficial use from an existing valid 

2 appropriation through application of water-saving methods. 

3 ( 17) "Substantial credible information" means probable believable facts sufficient to support a 

4 reasonable legal theory upon which the department should proceed with the action requested by the person 

5 providing the information. 

6 ( 18) "Waste" means the unreasonable loss of water through the design or negligent operation of 

7 an appropriation or water distribution facility or the application of water to anything but a beneficial use. 

8 (19) "Water" means all water of the state, surface and subsurface, regardless of its character or 

9 manner of occurrence, including but not limited to geothermal water, diffuse surface water, and sewage 

1 0 effluent. 

11 (20) "Watercourse" means any naturally occurring stream or river from which water is diverted for 

12 beneficial uses. It does not include ditches, culverts, or other manmade waterways. 

13 (21) "Water division" means a drainage basin as defined in 3-7-102. 

14 (22) "Water judge" means a judge as provided for in Title 3, chapter 7. 

15 (23) "Water master" means a master as provided for in Title 3, chapter 7. 

16 (24) "Well" means any artificial opening or excavation in the ground, however made, by which 

1 7 ground water is sought or can be obtained or through which it flows under natural pressures or is artificially 

18 withdrawn. (Terminates June 30, 1999--sec. 4, Ch. 740, L. 1991.) 

19 85-2-102. (Effective July 1, 1999) Definitions. Unless the context requires otherwise, in this 

20 chapter, the following definitions apply: 

21 ( 1) "Appropriate" means~ 

22 ifil to divert, impound, or withdraw (including by stock for stock water) a quantity of water;_ er, 

23 ill in the case of a public agency, to reserve water in accordance with 85-2-316; or 

24 (c) in the Upper Clark Fork River basin. to maintain and enhance streamflows TO BENEFIT THE 

25 FISHERY RESOURCE in accordance with [section 6]. 

26 (2) "Beneficial use", unless otherwise provided, means: 

27 (a) a use of water for the benefit of the appropriator, other persons, or the public, including but 

28 not limited to agricultural (including stock water), domestic, fish and wildlife, industrial, irrigation, mining, 

29 municipal, power, and recreational uses; 6fle 

30 (bl a use of water appropriated by the department for the state water leasing program under 
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1 85-2-141 and of water leased under a valid lease issued by the department under 85-2-141; or 

2 (c) a use of water to maintain and enhance streamflows TO BENEFIT THE FISHERY RESOURCE in 

3 the Upper Clark Fork River basin as part of the Upper Clark Fork River basin instream flow pilot program 

4 authorized under [section 6]. 

5 (3) "Board" means the board of natural resources and conservation provided for in 2-15-3302. 

6 (4) "Certificate" means a certificate of water right issued by the department. 

7 (5) "Change in appropriation right" means a change in the place of diversion, the place of use, the 

8 purpose of use, or the place of storage. 

9 (61 "Correct and complete" means that the information required to be submitted conforms to the 

10 standard of substantial credible information and that all of the necessary parts of the form requiring the 

11 information have been filled in with the required information. 

12 (7) "Declaration" means the declaration of an existing right filed with the department under section 

13 8, Chapter 452, Laws of 1973. 

14 18) "Department" means the department of natural resources and conservation provided for in Title 

15 2, chapter 15, part 33. 

16 (9) "Existing right" means a right to the use of water wRief\ that would be protected under the law 

17 as it existed prior to July 1, 1973. 

18 (10) "Ground water" means any water that is beneath the ground surface. 

19 ( 11 I "Late claim" means a claim to an existing right forfeited pursuant to the conclusive 

20 presumption of abandonment under 85-2-226. 

21 (12) "Permit" means the permit to appropriate issued by the department under 85-2-301 through 

22 85-2-303 and 85-2-306 through 85-2-314. 

23 (13) "Person" means an individual, association, partnership, corporation, state agency, political 

24 subdivision, the United States or any agency ti=lereef of the United States, or any other entity. 

25 (14) "Political subdivision" means any county, incorporated city or town, public corporation, or 

26 district created pursuant to state law or other public body of the state empowered to appropriate water but 

27 not a private corporation, association, or group. 

28 (151 "Salvage" means to make water available for beneficial use from an existing valid 

29 appropriation through application of water-saving methods. 

30 (16) "Substantial credible informatio[l" means probable believable facts sufficient to support a 
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reasonable legal theory upon which the department should proceed with the action requested by the person 

2 providing the information. 

3 ( 17) "Waste" means the unreasonable loss of water through the design or negligent operation of 

4 an appropriation or water distribution facility or the application of water to anything but a beneficial use. 

5 ( 18) "Water" means all water of the state, surface and subsurface, regardless of its character or 

6 manner of occurrence, including but not limited to geothermal water, diffuse surface water, and sewage 

7 effluent. 

8 ( 19) "Watercourse" means any naturally occurring stream or river from which water is diverted for 

9 beneficial uses. It does not include ditches, culverts, or other manmade waterways. 

10 (20) "Water division" means a drainage basin as defined in 3- 7 -102. 

11 (21) "Water judge" means a judge as provided for in Title 3, chapter 7. 

12 (221 "Water master" means a master as provided for in Title 3, chapter 7. 

13 (23) "Well" means any artificial opening or excavation in the ground, however made, by which 

14 ground water is sought or can be obtained or through which it flows under natural pressures or is artificially 

1 5 withdrawn." 

16 

17 Section 5. Section 85-2-125, MCA, is amended to read: 

18 "85-2-125. Recovery of attorney fees by prevailing party. ( 1l The prevailing party in a hearing 

19 under 85-2-309 on an application for a permit or change approval may bring an action in district court for 

20 costs and attorney fees. The court shall award the prevailing party reasonable costs and attorney fees. 

21 An action under this subsection must comply with the Montana Rules of Civil Procedure. 

22 W If a final decision of the department on an application for a permit or change approval is 

23 appealed to district court, the district court shall award the prevailing party reasonable attorney fees." 

24 

25 NEW SECTION. Section 6. Upper Clark Fork River basin instream flow pilot program. ( 1) The 

26 department shall accept and process change applications from a person in accordance with 85-2-402 for 

27 the purpose of leasing or converting existing water rights to maintain and enhance streamflows TO BENEFIT 

28 THE FISHERY RESOURCE in the Upper Clark Fork River basin, as defined in 85-2-335. The application 

29 must: 

30 (a) include specific information on the length and location of the stream reach in which the 
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1 streamflow is to be maintained or enhanced; and 

2 (bl provide a detailed streamflow measuring plan that describes the points where and the manner 

3 in which the streamflow must be measured. 

4 (21 The applicant shall pay all costs associated with installing measuring devices, measuring flows, 

5 and providing measurement records according to the measurement plan required in subsection ( 1 l. 

6 (31 The maximum quantity of water that may be changed to maintain and enhance streamflows 

7 TO BENEFIT THE FISHERY RESOURCE is the amount historically diverted. However, only the amount 

8 historically consumed may be used to maintain or enhance streamflows TO BENEFIT THE FISHERY 

9 RESOURCE below the existing point of diversion. 

10 (41 The department may modify or revoke a change approval if an appropriator other than an 

11 appropriator described in subsection (5) proves by a preponderance of the evidence that the appropriator's 

12 water right is adversely affected. 

13 (51 A person issued a water use permit with a priority of appropriation after the date of filing an 

14 application for change under this section may not object to the change approval, the use of the 

15 appropriation right according to the terms of the change approval, or the reversion of the appropriation right 

16 . to its previous use. 

17 (61 The priority of appropriation for a right to maintain and enhance streamflows TO BENEFIT THE 

18 FISHERY RESOURCE under this section is the same as the priority of appropriation of the right approved 

19 for change. 

20 (71 Neither a change in appropriation right nor any other approval is required for the reversion of 

21 the appropriation right to its previous use. 

22 (8) The Upper Clark Fork River basin steering committee shall complete and submit to the governor 

23 and the legislature by December 31, 2004, a report evaluating the effects of all change approvals issued 

24 to maintain and enhance streamflows TO BENEFIT THE FISHERY RESOURCE under this section. The report 

25 must: 

26 (al consider the effects upon other water right holders, tax values and revenue, fisheries, 

. 27 recreation, water quality, and other economic, social, and environmental effects; and 

28 (bl include recommendations to terminate, continue, enlarge, or otherwise modify the pilot 

29 program. 

30 (9) Nothing in this section authorizes the sale of an appropriation right to maintain or enhance 
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streamflows. 

2 

3 Section 7. Section 85-2-402, MCA, is amended to read: 

4 "85-2-402. (Temporary) Changes in appropriation rights. (1 l An appropriator may not make a 

5 change in an appropriation right except, as permitted under this section, by applying for and receiving the 

6 approval of the department or, if applicable, of the legislature. An applicant shall submit a correct and 

7 complete application. 

8 (21 Except as provided in subsections (41 through (61, the department shall approve a change in 

9 appropriation right if the appropriator proves by a preponderance of evidence that the following criteria are 

10 met: 

11 la) The proposed use will not adversely affect the water rights of other persons or other planned 

12 uses or developments for which a permit has been issued or for which water has been reserved. 

13 (bl Except for a lease authorization pursuant to 85-2-436 or water use pursuant to [section 61 that 

14 does not require appropriation works, the proposed means of diversion, construction, and operation of the 

15 appropriation works are adequate. 

16 (cl The proposed use of water is a beneficial use. 

17 (d) The applicant has a possessory interest, or the written consent of the person with the 

18 possessory interest, in the property where the water is to be put to beneficial use. 

19 (el If the change in appropriation right involves salvaged water, the proposed water-saving methods 

20 will salvage at least the amount of water asserted by the applicant. 

21 (fl The water quality of an appropriator will not be adversely affected. 

22 (g) The ability of a discharge permitholder to satisfy effluent limitations of a permit issued in 

23 accordance with Title 75, chapter 5, part 4, will not be adversely affected. 

24 (31 The applicant is required to prove that the criteria in subsections (2)(f) and (2)(g) have been met 

25 only if a valid objection is filed. A valid objection must contain substantial credible information establishing 

26 to the satisfaction of the department that the criteria in subsection (2)(fl or (2)(g), as applicable, may not 

27 be met. 

28 (4) The department may not approve a change in purpose of use or place of use of an appropriation 

29 of 4,000 or more acre-feet of water a year and 5.5 or more cubic feet per second of water unless the 

30 appropriator proves by a preponderance of evidence that: 
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1 {a) the criteria in subsection (2) are met; and 

2 (b) the proposed change is a reasonable use. A finding of reasonable use must be based on a 

3 consideration of: 

4 {i) the existing demands on the state water supply, as well as projected demands for water for 

5 future beneficial purposes, including municipal water supplies, irrigation systems, and minimum streamflows 

6 for the protection of existing water rights and aquatic life; 

7 (ii) the benefits to the applicant and the state; 

8 (iii) the effects on the quantity and quality of water for existing uses in the source of supply; 

9 (iv) the availability and feasibility of using low-quality water for the purpose for which application 

10 has been made; 

11 (v) the effects on private property rights by any creation of or contribution to saline seep; and 

1 2 (vi) the probable significant adverse environmental impacts of the proposed use of water as 

13 determined by the department pursuant to Title 75, chapter 1, or Title 75, chapter 20. 

14 (5) The department may not approve a change in purpose of use or place of use for a diversion that 

15 results in 4,000 or more acre-feet of water a year and 5.5 or more cubic feet per second of water being 

16 consumed unless: 

1 7 (a) the applicant proves by clear and convincing evidence and the department finds that the criteria 

18 in subsections (2) and (4) are met; and 

19 (b) the department then petitions the legislature and the legislature affirms the decision of the 

20 department after one or more public hearings. 

21 (6) (a) The state of Montana has long recognized the importance of conserving its public waters 

22 and the necessity to maintain adequate water supplies for the state's water requirements, including 

23 requirements for reserved water rights held by the United States for federal reserved lands and in trust for 

24 the various Indian tribes within the state's boundaries. Although the state of Montana also recognizes that, 

25 under appropriate conditions, the out-of-state transportation and use of its public waters are not in conflict 

26 with the public welfare of its citizens or the conservation of its waters, the following criteria must be met 

27 before out-of-state use may occur: 

28 (b) The department and, if applicable, the legislature may not approve a change in appropriation 

29 right for the withdrawal and transportation of appropriated water for use outside the state unless the 

30 appropriator proves by clear and convincing evidence and, if applicable, the legislature approves after one 
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or more public hearings that: 

2 (i) depending on the volume of water diverted or consumed, the applicable criteria and procedures 

3 of subsection (21 or 14) are met; 

4 Iii) the proposed out-of-state use of water is not contrary to water conservation in Montana; and 

5 liii) the proposed out-of-state use of water is not otherwise detrimental to the public welfare of the 

6 citizens of Montana. 

7 {c) In determining whether the appropriator has proved by clear and convincing evidence that the 

8 requirements of subsections {611bllii) and {6)1b)(iii) will be met, the department and, if applicable, the 

9 legislature shall consider the following factors: 

1 O {i) whether there are present or projected water shortages within the state of Montana; 

11 (ii) whether the water that is the subject of the proposed change in appropriation might feasibly 

12 be transported to alleviate water shortages within the state of Montana; 

13 liii) the supply and sources of water available to the applicant in the state where the applicant 

14 intends to use the water; and 

15 {iv) the demands placed on the applicant's supply in the state where the applicant intends to use 

1 6 the water. 

17 Id) When applying for a change in appropriation right to withdraw and transport water for use 

18 outside the state, the applicant shall submit to and comply with the laws of the state of Montana governing 

19 the appropriation and use of water. 

20 (7) For any application for a change in appropriation right involving 4,000 or more acre-feet of 

21 water a year and 5.5 or more cubic feet. per second of water, the department shall give notice of the 

22 proposed change in accordance with 85-2-307 and shall hold one or more hearings in accordance with 

23 85-2-309 prior to its approval or denial of the proposed change, The department shall provide notice and 

24 may hold one or more hearings upon any other proposed change if it determines that a change might 

25 adversely affect the rights of other persons_. 

26 (8) The department or the legislature, if applicable, may approve a change subject to terms, 

27 conditions, restrictions, and limitations as it considers necessary to satisfy the criteria of this section, 

28 including limitations on the time for completion of the change. The department may extend time limits 

29 specified in the change approval under the applicable criteria and procedures of 85-2-312{3). 

30 (9) Upon actual application of water to the proposed beneficial use within the time allowed, the 
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1 appropriator shall notify the department that the appropriation has been completed. The notification must 

2 contain a certified statement by a person with experience in the design, construction, or operation of 

3 appropriation works describing how the appropriation was completed. 

4 110) If a change is not completed as approved by the department or legislature or if the terms, 

5 conditions, restrictions, and limitations of the change approval are not complied with, the department may, 

6 after notice and opportunity for hearing, require the appropriator to show cause why the change approval 

7 should not be modified or revoked. If the appropriator fails to show sufficient cause, the department may 

8 modify or revoke the change approval. 

9 ( 11) The original of a change approval issued by the department must be sent to the applicant, and 

10 a duplicate must be kept in the office of the department in Helena. 

11 { 12) A person holding an issued permit or change approval that has not been perfected may change 

12 the place of diversion, place of use, purpose of use, or place of storage by filing an application for change 

13 pursuant to this section. 

14 ( 1 3) A change in appropriation right contrary to the provisions of this section is invalid. An officer, 

15 agent, agency, or employee of the state may not knowingly permit, aid, or assist in any manner an 

16 unauthorized change in appropriation right. A person or corporation may not, directly or indirectly, 

1 7 personally or through an agent, officer, or employee, attempt to change an appropriation right except in 

18 accordance with this section. 

19 (14) The department may adopt rules to implement the provisions of this section. (Terminates June 

20 30, 1999--sec. 4, Ch. 740, L. 1991.) 

21 85-2-402. !Effective July 1, 1999) Changes in appropriation rights. 11) An appropriator may not 

22 make a change in an appropriation right except, as permitted under this section, by applying for and 

23 receiving the approval of the department or, if applicable, of the legislature. An applicant shall submit a 

24 correct and complete application. 

25 (2) Except as provided in subsections (4) through (6), the department shall approve a change in 

26 appropriation right if the appropriator proves by a preponderance of evidence that the following criteria are 

27 met: 

28 (a) The proposed use will not adversely affect the water rights of other persons or other planned 

29 uses or developments for which a permit has been issued or for which water has been reserved. 

30 (bl +Re Except tor water use pursuant to [section 6) that does not require appropriation works, the 
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proposed means of diversion, construction, and operation of the appropriation works are adequate. 

2 le) The proposed use of water is a beneficial use. 

3 Id) The applicant has a possessory interest, or the written consent of the person with the 

4 possessory interest, in the property where the water is to be put to beneficial use. 

5 (e) If the change in appropriation right involves salvaged water, the proposed water-saving methods 

6 will salvage at least the amount of water asserted by the applicant. 

7 (fl The water quality of an appropriator will not be adversely affected. 

8 (g) The ability of a discharge permitholder to satisfy effluent limitations of a permit issued in 

9 accordance with Title 75, chapter 5, part 4, will not be adversely affected. 

1 O I 3) The applicant is required to prove that the criteria in subsections 12\ (fl and 12) lg) have been met 

11 only if a valid objection is filed. A valid objection must contain substantial credible information establishing 

12 to the satisfaction of the department that the criteria in subsection ( 2)1f) or ( 2llgl, as applicable, may not 

13 be met. 

14 (4) The department may not approve a change in purpose of use or place of use of an appropriation 

15 of 4,000 or more acre-feet of water a year and 5.5 or more cubic feet per second of water unless the 

16 appropriator proves by a preponderance of evidence that: 

17 (a) the criteria in subsection 12) are met; and 

18 (b) the proposed change is a reasonable use. A finding of reasonable use must be based on a 

1 9 consideration of: 

20 (i) the existing demands on the state water supply, as well as projected demands for water for 

21 future beneficial purposes, including municipal water supplies, irrigation systems, and minimum streamflows 

22 for the protection of existing water rights and aquatic life; 

23 (ii) the benefits to the applicant and the state; 

24 (iii) the effects on the quantity and quality of water for existing uses in the source of supply; 

25 (iv) the availability and feasibility of using low-quality water for the purpose for which application 

26 has been made; 

27 (v) the effects on private property rights by any creation of or contribution to saline seep; and 

28 (vi) the probable significant adverse environmental impacts of the proposed use of water as 

29 determined by the department pursuant to Title 75, chapter 1, or Title 75, chapter 20. 

30 (5) The department may not approve a change in purpose of use or place of use for a diversion that 
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1 results in 4,000 or more acre-feet of water a year and 5.5 or more cubic feet per second of water being 

2 consumed unless: 

3 (a) the applicant proves by clear and convincing evidence and the department finds that the criteria 

4 in subsections (2) and (4) are met; and 

5 (b) the department then petitions the legislature and the legislature affirms the decision of the 

6 department after one or more public hearings. 

7 (6) (a) The state of Montana has long recognized the importance of conserving its public waters 

8 and the necessity to maintain adequate water supplies for the state's water requirements, including 

9 requirements for reserved water rights held by the United States for federal reserved lands and in trust for 

10 the various Indian tribes within the state's boundaries. Although the state of Montana also recognizes that, 

11 under appropriate conditions, the out-of-state transportation and use of its public waters are not in conflict 

12 with the public welfare of its citizens or the conservation of its waters, the following criteria must be met 

13 before out-of-state use may occur: 

14 (b) The department and, if applicable, the legislature may not approve a change in appropriation 

1 5 right for the withdrawal and transportation of appropriated water for use outside the state unless the 

16 appropriator proves by clear and convincing evidence and, if applicable, the legislature approves after one 

1 7 or more public hearings that: 

18 (i) depending on the volume of water diverted or consumed, the applicable criteria and procedures 

19 of subsection (2) or (4) are met; 

20 (,i) the proposed out-of-state use of water is not contrary to water conservation in Montana; and 

21 ( iii) the proposed out-of-state use of water is not otherwise detrimental to the public welfare of the 

22 citizens of Montana. 

23 (c) In determining whether the appropriator has proved by clear and convincing evidence that the 

24 requirements of subsections (6)(b)(ii) and (6)(b)(iii) will be met, the department and, if applicable, the 

25 legislature shall consider the following factors: 

26 (i) whether there are present or projected water shortages within the state of Montana; 

27 (ii) whether the water that is the subject of the proposed change in appropriation might feasibly 

28 be transported to alleviate water shortages within the state of Montana; 

29 (iii) the supply and sources of water available to the applicant in the state where the applicant 

30 intends to use the water; and 
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(iv) the demands placed on the applicant's supply in the state where the applicant intends to use 

2 the water. 

3 (d) When applying for a change in appropriation right to withdraw and transport water for use 

4 outside the state, the applicant shall submit to and comply with the laws of the state of Montana governing 

5 the appropriation and use of water. 

6 (7) For any application for a change in appropriation right involving 4,000 or more acre-feet of 

7 water a year and 5 .5 or more cubic feet per second of water, the department shall give notice of the 

8 proposed change in accordance with 85-2-307 and shall hold one or more hearings in accordance with 

9 85-2-309 prior to its approval or denial of the proposed change. The department shall provide notice and 

1 O may hold one or more hearings upon any other proposed change if it determines that such a change might 

11 adversely affect the rights of other persons. 

1 2 (8) The department or the legislature, if applicable, may approve a change subject to such terms, 

13 conditions, restrictions, and limitations as it considers necessary to satisfy the criteria of this section, 

14 including limitations on the time for completion of the change. The department may extend time limits 

15 specified in the change approval under the applicable criteria and procedures of 85-2-312(3). 

16 (9) Upon actual application of water to the proposed beneficial use within the time allowed, the 

17 appropriator shall notify the department that the appropriation has been completed. The notification must 

18 contain a .certified statement by a person with experience in the design, construction, or operation of 

19 appropriation works describing how the appropriation was completed. 

20 ( 10) If a change is not completed as approved by the department or legislature or if the terms, 

21 conditions, restrictions, and limitations of the change approval are not complied with, the department may, 

22 after notice and opportunity for hearing, require the appropriator to show cause why the change approval 

23 should not be modified or revoked. If the appropriator fails to show sufficient cause, the department may 

24 modify or revoke the change approval. 

2 5 ( 11) The original of a change approval issued by the department must be sent to the applicant, and 

26 a duplicate must be kept in the office of the department in Helena. 

27 (12) A person holding an issued permit or change approval that has not been perfected may change 

28 the place of diversion, place of use, purpose of use, or place of storage by filing an application for change 

29 pursuant to this section. 

30 {13) A change in appropriation right contrary to the provisions of this section is invalid. An officer, 
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1 agent, agency, or employee of the state may not knowingly permit, aid, or assist in any manner an 

2 unauthorized change in appropriation right. A person or corporation may not, directly or indirectly, 

3 personally or through an agent, officer, or employee, attempt to change an appropriation right except in 

4 accordance with this section. 

5 ( 14) The department may adopt rules to implement the provisions of this section." 

6 

7 Section 8. Section 85-2-404, MCA, is amended to read: 

8 "85-2-404. (Temporary) Abandonment of appropriation right. ( 1) If an appropriator ceases to use 

9 all or a part of l=\i& an appropriation right with the intention of wholly or partially abandoning the right or if 

10 1'le the appropriator ceases using ~ the appropriation right according to its terms and conditions with the 

11 intention of not complying with those terms and conditions, the appropriation right &i=lali i.§, to that extent, 

12 &e considered abandoned and &i=lali must immediately expire. 

13 12) If an appropriator ceases to use all or part of 1'!is an appropriation right or ceases using 1'!is the 

14 appropriation right according to its terms and conditions for a period of 10 successive years and there was 

15 water available for Ris use, there is a prima facie presumption that the appropriator has abandoned 1'!is the 

16 right in whole or for the part not used. 

17 (3) If an appropriator ceases to use all or part of Ris an appropriation right because the land to 

18 which the water is applied to a beneficial use is contracted under a state or federal conservation set-aside 

19 program: 

20 la) the set-aside and resulting reduction in use of the appropriation right does not represent an 

21 intent by the appropriator to wholly or partially abandon the appropriation right or to not comply with the 

22 terms and conditions attached to the right; and 

23 (b) the period of nonuse that occurs for part or all of the appropriation right as a result of the 

24 contract may not create or may not be added to any previous period of nonuse to create a prima facie 

25 presumption of abandonment. 

26 (4) The lease of an existing right pursuant to 85-2-436, the use of water pursuant to [section 61, 

27 or tl,e _g temporary change pursuant to 85-2-407 does not constitute an abandonment or serve as evidence 

28 that could be used to establish an abandonment of any part of the right. 

29 (5) Subsections (1) and (2) do not apply to existing rights until they have been determined in 

30 accordance with part 2 of this chapter. (Terminates June 30, 1999--sec. 4, Ch. 740, L. 1991.) 
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85-2-404. I Effective July 1, 1999) Abandonment of appropriation right. ( 1) If an appropriator 

2 ceases to use all or a part of an flis appropriation right with the intention of wholly or partially abandoning 

3 the right or if l=!e the appropriator ceases using flis the appropriation right according to its terms and 

4 conditions with the intention of not complying with those terms and conditions, the appropriation right Sffi!U 

5 1.§., to that extent, ee aeePAeEI considered abandoned and Sffi!U must immediately expire. 

6 (2) If an appropriator ceases to use all or part of flis an appropriation right or ceases using A-is the 

7 appropriation right according to ·1ts terms and conditions for a period of 10 successive years and there was 

8 water available for l=lis use, there sl1all ee 1.§. a prima facie presumption that the appropriator has abandoned 

9 l=lis the right in whole or for the part not used. 

1 O (3) If an appropriator ceases to use all or part of flis an appropriation right because the land to 

11 which the water is applied to a beneficial use is contracted under a state or federal conservation set-aside 

12 program: 

13 la) the set-aside and resulting reduction in use of the appropriation right does not represent an 

14 intent by the appropriator to wholly or partially abandon the appropriation right or to not comply with the 

15 terms and conditions attached to the right; and 

16 (b) the period of nonuse that occurs for part or all of the appropriation right as a result of the 

17 contract may not create or may not be added to any previous period of nonuse to create a prima facie 

18 presumption of abandonment. 

19 (4) A The use of water pursuant to [section 6] or a temporary change pursuant to 85-2-407 does 

20 not constitute an abandonment or serve as evidence that could be used to establish an abandonment of 

21 any part of the right. 

22 (5) Subsections 11 I and (2) do not apply to existing rights until they have been determined in 

23 accordance with part 2 of this chapter." 

24 

25 Section 9. Section 85-2-436, MCA, is amended to read: 

26 "85-2-436. (Temporary) Water leasing study. (1) The department of fish, wildlife, and parks and 

27 the department, in consultation with the water policy committee, shall conduct and coordinate a study that, 

28 at a minimum: 

29 (a) provides the following data for each designated stream reach and each pilot lease entered into 

30 under subsection (2): 
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1 (i) the length of the stream reach and how it is determined; 

2 (ii) technical methods and data used to determine critical streamflow or volume needed to preserve 

3 fisheries; 

4 (iii) legal standards and technical data used to determine and substantiate the amount of water 

5 available for instream flows through leasing of existing rights; 

6 (iv) contractual parameters, conditions, and other steps taken to ensure that each lease in no way 

7 harms other appropriators, particularly if the stream is one that experiences natural dewatering; and 

8 (v) methods and technical means used to monitor use of water under each lease; 

9 (b) based on the data provided under subsection ( 1 )(a), develops a complete model of a·water lease 

10 and lease authorization that includes a step-by-step explanation of the process from initiation to completion. 

11 (2) For purposes of undertaking the study described in subsection (1) and as authorized by law, 

12 the department of fish, wildlife, and parks and the department may engage in the activities described in this 

13 subsection.~ Except as provided in [section 6), for purposes of this study, this section is the exclusive 

14 means by which the department of fish, wildlife, and parks may seek to change an appropriation right to 

15 an instream flow purpose. 

16 (a) The department of fish, wildlife, and parks, with the consent of the commission, may lease 

17 existing rights for the purpose of maintaining or enhancing streamflows for the benefit of fisheries in stream 

18 reaches determined eligible by the board pursuant to 85-2-437. 

19 (bl Upon receipt of a correct and complete application for a lease from the. department of fish, 

20 wildlife, and parks, the department shall publish notice of the application as provided in 85-2-307. Parties 

21 who believe they may be adversely affected by the proposed lease may file an objection as provided in 

22 85-2-308. A lease may not be approved until all objections are resolved. After resolving all objections filed 

23 under 85-2-308, the department shall authorize a lease of an existing right for the purpose of maintaining 

24 or enhancing streamflows for the benefit of fisheries if the applicant submits a correct and complete 

25 application and meets the requirements of 85-2-402. 

26 (cl The application for a lease authorization must include specific information on the length and 

27 location of the stream reach in which the streamflow must be maintained or enhanced and must provide 

28 a detailed streamflow measuring plan that describes the points where and the manner in which the 

29 streamflow must be measured. 

30 (d) The maximum quantity of water that may be leased is the amount historically diverted by the 
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lessor. However, only the amount historically consumed, or a smaller amount if specified by the department 

2 in the lease authorization, may be used to maintain or enhance streamflows below the lessor's point of 

3 diversion. 

4 (e) The lease may not be issued for a term of more than 10 years, but it may be renewed once for 

5 up to 1 0 years, except that a lease of water made available from the development of a water conservation 

6 or storage project is restricted to a term of not more than 20 years. Upon receiving notice of a lease 

7 renewal, the department shall notify other appropriators potentially affected by the lease and shall allow 

8 30 days for submission of new evidence of adverse effects to other water rights. A lease authorization is 

9 not required for a renewal unless an appropriator other than an appropriator described in subsection (2) (i) 

1 O submits evidence of adverse effects to the appropriator's rights that has not been considered previously. 

11 If new evidence is submitted, a lease authorization must be obtained according to the requirements of 

12 85-2-402. 

1 3 (fl During the term of the lease, the department may modify or revoke the lease authorization if 

14 an appropriator other than an appropriator described in subsection (2)(i) proves by a preponderance of 

15 evidence that the appropriator's water right is adversely affected. 

16 (gl The priority of appropriation for a lease under this section is the same as the priority of 

17 appropriation of the right that is leased. 

18 (hi Neither a change in appropriation right nor any other authorization is required for the reversion 

19 of the appropriation right to the lessor's previous use. 

20 (ii A person issued a water use permit with a priority of appropriation after the date of filing of an 

21 application for a lease authorization under this section may not object to the exercise of the lease according 

22 to its terms or the reversion of the appropriation right to the lessor according to the lessor's previous use. 

23 (j) The department of fish, wildlife, and parks shall pay all costs associated with installing devices 

24 or providing personnel to measure streamflows according to the measuring plan submitted under this 

25 section. 

26 (3) (al The department of fish, wildlife, and parks shall complete and submit to the board, 

27 commission, and water policy committee an annual study progress report by December 1 of each year. This 

28 report must include the applicable information listed in subsection ( 1) for each lease, a summary of stream 

29 reach designation activity under 85-2-437, and a summary of leasing activity on all designated streams. 

30 If the department of fish, wildlife, and parks has not leased additional water rights under this section by 
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December 1 of any year, the department of fish, wildlife, and parks shall provide compelling justification 

2 for that fact in the study progress report. 

3 (bl A final study report must be adopted by the board and commission and submitted to the water 

4 policy committee, which shall complete the final report by December 1, 1998. 

5 (41 This section does not create the right tor a person to bring suit to compel the renewal of a lease 

6 that has expired. (Terminates June 30, 1999--sec. 4, Ch. 740, L. 1991.) " 

7 

8 NEW SECTION. Section 10. Codification instruction. [Section 6] is intended to be codified as an 

9 integral part of Title 85, chapter 2, part 4, and the provisions of Title 85, chapter 2, part 4, apply to 

1 0 [section 6]. 

11 

12 NEW SECTION. Section 11. Applicability. [This act] applies to all applications for changes in 

13 appropriation rights. PERMITS. AND WATER RESERVATIONS received by the department of natural 

14 resources and conservation after [the effective date of this act]. 

15 

16 NEW SECTION. Section 12. Effective date. [This act] is effective on passage and approval. 

17 

18 

19 

NEW SECTION. Section 13. Termination. [Sections 4 through 8] terminate June 30, 2005. 

-END-

~na Leglslatlve Council -
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HOUSE STANDING COMMITTEE REPORT 

March 24, 1995 

Page 1 of 1 

Mr. Speaker: We, the committee on Agriculture, Livestock, and Irrigation report that 

Senate Bill 144 (third reading copy -- blue) be concurred in as amended. 

And, that such amendments read: 

1. Page 8, line 27. 
Strike: ''converting'' 
Inaert: "temporarily changing" 

2. Page 9. 
Following; 21 

Signed,~~ 
foe Barnett, Chair 

Carried by: Rep. Larson 

Insert: 11 (8) Only the owner of the water right may seek 
enforcement of the change authorization or object under 85-
2-308." 

Renumber: subsequent subsections 

-END-

Committee Vote: 
Yes Ji., No O . 

~e:> \4'
HOUSE 

681438SC.Hbk 



HOUSE STANDING COMMITTEE REPORT 

March 27, 1995 

Page 1 of 2 

Mr. Speaker: We, the committee on Agriculture, Livestock, and Irrigation report that 

Senate Bill 144 (third reading copy -- blue) be concurred in as amended. 

Carried by: Rep. Larson 

And, that such amendments read: 

1. Page 4. 
Following: Line 1 
Insert: "(d) prepare and submit a report concerning the 

relationship between surface water and ground water and the 
cumulative impacts of ground water withdrawals in each 
subbasin;" 

Renumber: subsequent subsections 

2. Page 8, line 18. 
Following: "J.ll" 
Insert: "(a) 11 

Strike: "The" 
Insert: "In the Upper Clark Fork River basin as defined in 85-2-

335, the" 

3. Page 8, line 21. 
Strike: line 21 in its entirety 
Insert: "(b) If a final decision of the department on an 

application for a change approval in the Upper Clark Fork 
basin is appealed to a district court, the district court 
shall award the prevailing party reasonable attorney fees." 

Committee Vote: 
Yes \'1 , No _I_. HOUSE 



4. Page a, line 22. 
Strike: "or change approval" 

s. Page 21. 
Following: line 10 , 

March 27, 1995 
Page 2 of 2 

Insert: 11 NEW SECTION. Section 11. Severability. If a part of 
(this act] is invalid, all valid parts that are severable 
from the invalid part remain in effect. If a part of [this 
act] is invalid in one or more of its applications, the part 
remains in effect in all valid applications that are 
severable from the invalid applications." 

Renumber: subsequent sections 

-END-

701024SC.Hbk 
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SENATE BILL NO. 144 

2 INTRODUCED BY BROOKE, BECK, LARSON, HARPER, L. SMITH 

J 

a. A BILL FOR AN ACT ENTITLED: "AN ACT CLOSING THE UPPER CLARK FORK RIVER BASIN TO FURTHER 

5 APPROPRIATIONS; AMENDING THE DUTIES OF THE UPPER CLARK FORK RIVER BASIN STEERING 

fi COMMITTEE; PROVIDING FOR A 10-YEAR UPPER CLARK FORK RIVER BASIN INSTREAM FLOW PILOT 

7 PROGRAM TO BENEFIT THE FISHERY RESOURCE: PROVIDING FOR THE AWARDING OF REASONABLE 

8 ATTORNEY FEES TO THE PREVAILING PARTY IN WATER USE PERMIT AND CHANGE APPROVAL 

9 PROCEEDINGS: AMENDING SECTIONS 85-2-102, 85-2-125, 85-2-335, 85-2-336, 85-2-338, 85-2-402, 

10 85-2-404, AND 85-2-436, MCA: AND PROVIDING AN IMMEDIATE EFFECTIVE DATE, AN APPLICABILITY 

11 DATE, AND A TERMINATION DATE." 

12 

1J BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

14 

15 Section 1. Section 85-2-335, MCA, is amended to read: 

16 "85-2-335. Definitions. Unless the context requires otherwise, in 85-2-335 through 85-2-338, the 

17 following definitions apply: 

18 ( 1) "Application" means an application for a beneficial water use permit pursuant to 85-2-302. 

19 (2) "Domestie use" meaRs use of water oommeR to family homes, iRoluEliR!l use for euliRary 

20 13ur13oses, washiR!l, elriRIEiR!l water for hW'l'laRs aRel elomestio i:iets, aREl iFFi!jatioR of a lawn or !Jarelen ef less 

21 than 1 aero, Rot to eKoeoel a tetal of 3.6 aore feet 13er year. The term inelueles multiale elomestie anel 

22 muRieipal uses for eKpanEleEl Elemestie use but Eloes Rot iRoluele eommeroial or iRElustrial use. 

23 ~ "GreuREl water" meaRs aRy water that is boReath the laREl surfaoe or beneath the bed of a 

24 stream, lake, reseri,oir, er other beEly of surfaoe •,t,•ater aREl that is not a part of that surface water. 

25 f4l- "Upper Clark Fork River basin" means the drainage area of the Clark Fork River and its 

26 tributaries above Milltown dam but does not inohc1Ele tho BlaolEfoot Rit.•er, elooi!jnatoEl as subbasin 7eF, er 

27 RoelE GreelE, desi!JnateEl as subbasin 7eE." 

Section 2. Section 85-2-336, MCA, is amended to read: 

28 

29 

30 "85-2-336. Basin closure -- exception. (1 l As provided in 85-2-319 and subject to the provisions 

. ~na Ler,lstattve caunclt 
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1 of subsection (2) of this section, the department may not process or grant an application for a permit to 

2 appropriate water within the Upper Clark Fork River basin EluriA!J tl:le peried fFeFA May 1, 1991, uAtil .JuAe 

3 ao, 199a. 

4 (2) The provisions of subsection (1) do not apply to: 

5 (a) an application for a permit to appropriate ground water er water fer eleFAestie use; aREi 

6 (b) an application filed prior to January 1. 2000, for a permit to appropriate water to conduct 

7 response actions or remedial actions pursuant to the federal Comprehensive Environmental Response, 

8 Compensation, and Liability Act of 1980, as amended, or Title 75, chapter 10, part 7, at sites designated 

9 as of January 1. 1994. THE TOTAL FLOW RATES FOR ALL PERMITS ISSUED UNDER THIS SUBSECTION 

10 (2)(8) MAY NOT EXCEED 10 CUBIC FEET PER SECOND. A permit issued to conduct response actions or 

11 remedial actions may not be used for dilution and must be limited to a term not to exceed the necessary 

12 time to complete the response or remedial action, and the permit may not be transferred to any person for 

13 any purpose other than the designated response or remedial action;_ 

14 (cl an application for a permit to appropriate water for stock use: 

15 (dl an application to store water: or 

16 (el an application for power generation at existing hydroelectric dams. The department may not 

17 approve a permit for power generation if approval results in additional consumption of water. 

18 (3) Applications for water reservations in the Upper Clark Fork River basin filed pursuant to 

19 85-2-316 and pending as of May 1, 1991, have a priority date of May 1, 1991. Resef"t'atieA applieaAtS l:la•,e 

20 Re The filing of a reservation application does not provide standing to object under 85-2-402 duriA€1 tl:le 

21 perieEl ef tl:le sasiA elesuFe pFe\•iEled iA susseetieA (1 ). 

22 (4) The board may not process or approve applications for reservations of water, e11eept €1F9UAEl 

23 Watef-; in the Upper Clark Fork River basin filed pursuant to 85-2-316 duFiA!J tl:le perieEl ef tl:le saoiA olesure 

24 pre•rideel iA ousseetieA I 1 l." 

25 

26 Section 3. Section 85-2-338, MCA, is amended to read: 

27 "85-2-338. Upper Clark Fork River basin steering committee -- membership and duties --

28 comprehensive management plan. ( 1) There is an Upper Clark Fork River basin steering committee. The 

29 department director shall appoint the members of the committee., selecting them on the basis of their 

30 knowledge of water use, water management, fish, wildlife, recreation, water quality, and water 

~na Let1lstatl11e coundl 
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conservation. Representation on the committee must include but is not limited to representatives from 

2 affected: 

3 (a) agricultural organizations; 

4 (b) conservation districts; 

5 (c) departments of state government; 

6 (d) environmental organizations; 

7 (e) industries; 

8 (f) local governments; 

9 (g) reservation applicants; 

10 (h) utilities; and 

11 (i) water user organizations. 

12 (2) The steering committee, consistent with the Upper Clark Fork River basin comprehensive 

13 management plan. shall~ 

14 eoFRplete aA Upper Clarlt Ferlc F!h·er easiA eeFRpreAeAsi•,<e FRaAagement plan pursuaAt to Se 1 203. The plan 

15 ffH:Hffi 

16 (al eeAsiEler aAEI ealanea all eenefieial uses of tAe water in tl'le Ufiper Clari( Ferll FliYer easin; 

17 (el inelmlo a ElesoriptioA ef tAe stanElarEls ap13lieEI, tAe Elata relieEI u13on, anEI tl'le FRetAoElelogy useEI 

18 iA pre13ariAg tAe 13lan; 

19 (al eentain roeomrnenElatians re!JarElin!J tAe U13130r Clark Fark Fli¥er easiA slosure as 13roYiEleEI iA 

20 se 2 aae; 
21 (s) isoAtify ans malrn resemmensations rogarsin!J tAe resolution of water relates issues in the 

22 U13130r ClarlE Fork RiYar easin; anEI 

23 (el ineluEla tAe Blaekfeet Rh1er, ElesignateEI as sueeasin 7eF, ans F!eelE CreelE, sesignateEI as 

24 sueeasin 7eE, in an·y eensiseratiens maEle unEler sueseotiens (2)(a) ti'lreugi'l (2)(Ell 

25 {a) review the Upper Clark Fork River basin closure and exceptions as provided in 85-2-336 no less 

26 than every 5 years after [the effective date of this act] and make recommendations to the legislature 

27 regarding necessary changes: 

28 (b) make recommendations to the 1997 legislature concerning representation. terms, and the 

29 method of appointing members to the steering committee; 

30 (c) prepare and submit a report evaluating the Upper Clark Fork River basin instream flow pilot 

~na Ler,tstattve counctt 
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program as provided in [section 6): 

2 (D) PREPARE AND SUBMIT A REPORT CONCERNING THE RELATIONSHIP BETWEEN SURFACE 

3 WATER AND GROUND WATER AND THE CUMULATIVE IMPACTS OF GROUND WATER WITHDRAWALS 

4 IN EACH SUBBASIN: 

5 fe:HE) provide a forum for all interests to communicate about water issues: 

6 fet(F) provide education about water law and water management issues: 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

ffllG) identify short-term and long-term water management issues and problems and identify 

alternatives for resolving them; 

fflt(Hl identify the potential beneficiaries of and a funding mechanism for new and expanded water 

storage sites: 

WIil assist in facilitating the resolution of water-related disputes: 

fit(J) provide coordination with other basin management and planning efforts; 

ffi(Kl advise government agencies about water management and permitting activities: 

fltl(Ll consult with local governments within the Upper Clark Fork River basin: and 

flt(Ml report periodically to the legislature. 

(a) The steering eommittee shall eomplete ans sul:Jmit a management plan to tho governor ans the 

legislature l:Jy Deeeml:Jer 31, 1994." 

Section 4. Section 85-2-102, MCA, is amended to read: 

"85-2-102. (Temporary) Definitions. Unless the context requires otherwise, in this chapterL the 

following definitions apply: 

( 1) "Appropriate" means to: 

(a) divert, impound, or withdraw (including by stock for stock water) a quantity of water; 

(b) in the case of a public agency, tG reserve water in accordance with 85-2-316; 0f' 

(c) in the case of the department of fish, wildlife, and parks, tG lease water in accordance with 

85-2-436: or 

(di in the Upper Clark Fork River basin, maintain and enhance streamflows TO BENEFIT THE 

FISHERY RESOURCE in accordance with [section 6!. 

(2) "Beneficial use", unless otherwise provided, means: 

(a) a use of water for the benefit of the appropriator, other persons, or the public, including but 

~na Leg/stative Counc/1 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

not limited to agricultural (including stock water). domestic, fish and wildlife, industrial, irrigation, mining, 

municipal, power, and recreational uses; 

(b) a use of water appropriated by the department for the state water leasing program under 

85-2-141 and of water leased under a valid lease issued by the department under 85-2-141; aA4 

(c) a use of water by the department of fish, wildlife, and parks pursuant to a lease authorized 

under 85-2-436; or 

(d) a use of water to maintain and enhance streamflows TO BENEFIT THE FISHERY RESOURCE 

in the Upper Clark Fork River basin as part of the Upper Clark Fork River basin instream flow pilot program 

authorized under [section 6]. 

(3) "Board" means the board of natural resources and conservation provided for in 2-15-3302. 

(4) "Certificate" means a certificate of water right issued by the department. 

(5) "Change in appropriation right" means a change in the place of diversion, the place of use, the 

purpose of use, or the place of storage. 

(6) "Commission" means the fish, wildlife, and parks commission provided for in 2-15-3402. 

(7) "Correct and complete" means that the information required to be submitted conforms to the 

standard of substantial credible information and that all of the necessary parts of the form requiring the 

information have been filled in with the required information. 

(8) "Declaration" means the declaration of an existing right filed with the department under section 

8, Chapter 452, Laws of 1973. 

(9) "Department" means the department of natural resources and conservation provided for in Title 

2, chapter 15, part 33. 

( 10) "Existing right" means a right to the use of water WflIBfl that would be protected under the 

law as it existed prior to July 1, 1973. 

(11) "Ground water" means any water that is beneath the ground surface. 

(12) "Late claim" means a claim to an existing right forfeited pursuant to the conclusive 

presumption of abandonment under 85-2-226. 

(13) "Permit" means the permit to appropriate issued by the department under 85-2-301 through 

85-2-303 and 85-2-306 through 85-2-314. 

(14) "Person" means an individual, association, partnership, corporation, state agency, political 

subdivision, the United States or any agency thereef of the United States, or any other entity. 

~na Leg/stative council 
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(15) "Political subdivision" means any county, incorporated city or town, public corporation, or 

2 district created pursuant to state law or other public body of the state empowered to appropriate water but 

3 not a private corporation, association, or group. 

4 (16) "Salvage" means to make water available for beneficial use from an existing valid 

5 appropriation through application of water-saving methods. 

6 (17) "Substantial credible information" means probable believable facts sufficient to support a 

7 reasonable legal theory upon which the department should proceed with the action requested by the person 

8 providing the information. 

9 (18) "Waste" means the unreasonable loss of water through the design or negligent operation of 

1 O an appropriation or water distribution facility or the application of water to anything but a beneficial use. 

11 (19) "Water" means all water of the state, surface and subsurface, regardless of its character or 

12 manner of occurrence, including but not limited to geothermal water, diffuse surface water, and sewage 

13 effluent. 

14 (20) "Watercourse" means any naturally occurring stream or river from which water is diverted for 

15 beneficial uses. It does not include ditches, culverts, or other manmade waterways. 

16 (21) "Water division" means a drainage basin as defined in 3-7-102. 

17 (22) "Water judge" means a judge as provided for in Title 3, chapter 7. 

18 (23) "Water master" means a master as provided for in Title 3, chapter 7. 

19 (24) "Well" means any artificial opening or excavation in the ground, however made, by which 

20 ground water is sought or can be obtained or through which it flows under natural pressures or is artificially 

21 withdrawn. (Terminates June 30, 1999--sec. 4, Ch. 740, L. 1991.) 

22 85-2-102. (Effective July 1, 1999) Definitions. Unless the context requires otherwise, in this 

23 chapterL the following definitions apply: 

24 (11 "Appropriate" means~ 

25 ill)_ to divert, impound, or withdraw (including by stock for stock water) a quantity of water;_ 6f7 

26 M in the case of a public agency, to reserve water in accordance with 85-2-316;_,Q_[ 

27 lei in the Upper Clark Fork River basin, to maintain and enhance streamflows TO BENEFIT THE 

28 FISHERY RESOURCE in accordance with [section 6]. 

29 (2) "Beneficial use", unless otherwise provided, means: 

30 (a) a use of water for the benefit of the appropriator, other persons, or the public, including but 

~na Leo/stative councll 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

not limited to agricultural (including stock water), domestic, fish and wildlife, industrial, irrigation, mining, 

municipal, power, and recreational uses; afle 

(bl a use of water appropriated by the department for the state water leasing program under 

85-2-141 and of water leased under a valid lease issued by the department under 85-2-141; or 

le) a use of water to maintain and enhance streamflows TO BENEFIT THE FISHERY RESOURCE in 

the Upper Clark Fork River basin as part of the Upper Clark Fork River basin instream flow pilot program 

authorized under [section 6). 

(3) "Board" means the board of natural resources and conservation provided for in 2-15-3302. 

14) "Certificate" means a certificate of water right issued by the department. 

15) "Change in appropriation right" means a change in the place of diversion, the place of use, the 

purpose of use, or the place of storage. 

16) "Correct and complete" means that the information required to be submitted conforms to the 

standard of substantial credible information and that all of the necessary parts of the form requiring the 

information have been filled in with the required information. 

17) "Declaration" means the declaration of an existing right filed with the department under section 

8, Chapter 452, Laws of 1973. 

(8) "Department" means the department of natural resources and conservation provided for in Title 

2, chapter 15, part 33. 

(9) "Existing right" means a right to the use of water Wflieft that would be protected under the law 

as it existed prior to July 1, 1973. 

110) "Ground water" means any water that is beneath the ground surface. 

(11) "Late claim" means a claim to an existing right forfeited pursuant to the conclusive 

presumption of abandonment under 85-2-226. 

( 1 2) "Permit" means the permit to appropriate issued by the department under 85-2-301 through 

85-2-303 and 85-2-306 through 85-2-314. 

(13) "Person" means an individual, association, partnership, corporation, state agency, political 

subdivision, the United States or any agency tAernof of the United States, or any other entity. 

(14) "Political subdivision" means any county, incorporated city or town, public corporation, or 

district created pursuant to state law or other public body of the state empowered to appropriate water but 

not a private corporation, association, or group. 

~na Leo/stative counc/1 
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115) "Salvage" means to make water available for beneficial use from an existing valid 

2 appropriation through application of water-saving methods. 

3 116) "Substantial credible information" means probable believable facts sufficient to support a 

4 reasonable legal theory upon which the department should proceed with the action requested by the person 

5 providing the information. 

6 I 171 "Waste" means the unreasonable loss of water through the design or negligent operation of 

7 an appropriation or water distribution facility or the application of water to anything but a beneficial use. 

8 118) "Water" means all water of the state, surface and subsurface, regardless of its character or 

9 manner of occurrence, including but not limited to geothermal water, diffuse surface water, and sewage 

10 effluent. 

11 1191 "Watercourse" means any naturally occurring stream or river from which water is diverted for 

12 beneficial uses. It does not include ditches, culverts, or other manmade waterways. 

13 120) "Water division" means a drainage basin as defined in 3-7-102. 

14 {21) "Water judge" means a judge as provided for in Title 3, chapter 7. 

15 {22) "Water master" means a master as provided for in Title 3, chapter 7. 

16 {23) "Well" means any artificial opening or excavation in the ground, however made, by which 

17 ground water is sought or can be obtained or through which it flows under natural pressures or is artificially 

1 8 withdrawn." 

19 

20 Section 5. Section 85-2-125, MCA, is amended to read: 

21 "85-2-125. Recovery of attorney fees by prevailing party. (1) (A) +i'le IN THE UPPER CLARK FORK 

22 RIVER BASIN, AS DEFINED IN 85-2-335. THE prevailing party in a hearing under 85-2-309 on an 

23 application for a permit or change approval may bring an action in district court for costs and attorney fees. 

24 The court shall award the prevailing party reasonable costs and attorney fees. /\n action under this 

25 sul3seotion must oomaly •.yith the Montana Rules of Ci..,il Proeed1:1re. 

26 IB) IF A FINAL DECISION OF THE DEPARTMENT ON AN APPLICATION FOR A CHANGE 

27 APPROVAL IN THE UPPER CLARK FORK RIVER BASIN IS APPEALED TO A DISTRICT COURT, THE 

28 DISTRICT COURT SHALL AWARD THE PREVAILING PARTY REASONABLE ATTORNEY FEES. 

29 ill If a final decision of the department on an application for a permit or ehange a1313ro•ral is 

30 appealed to district court, the district court shall award the prevailing party reasonable attorney fees." 

~na Leg/slat/Ve Council 
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1 NEW SECTION. Section 6. Upper Clark Fork River basin instream flow pilot program. (1) The 

2 department shall accept and process change applications from a person in accordance with 85-2-402 for 

3 the purpose of leasing or eonvertin!J TEMPORARILY CHANGING existing water rights to maintain and 

4 enhance streamflows TO BENEFIT THE FISHERY RESOURCE in the Upper Clark Fork River basin, as defined 

5 in 85-2-335. The application must: 

6 (a) include specific information on the length and location of the stream reach in which the 

7 streamflow is to be maintained or enhanced; and 

8 (b) provide a detailed streamflow measuring plan that describes the points where and the manner 

9 in which the streamflow must be measured. 

10 (2) The applicant shall pay all costs associated with installing measuring devices, measuring flows, 

11 and providing measurement records according to the measurement plan required in subsection ( 1). 

12 (3) The maximum quantity of water that may be changed to maintain and enhance streamflows 

13 TO BENEFIT THE FISHERY RESOURCE is the amount historically diverted. However, only the amount 

14 historically consumed may be used to maintain or enhance streamflows TO BENEFIT THE FISHERY 

15 RESOURCE below the existing point of diversion. 

16 (4) The department may modify or revoke a change approval if an appropriator other than an 

17 appropriator described in subsection (5) proves by a preponderance of the evidence that the appropriator's 

18 water right is adversely affected. 

19 (5) A person issued a water use permit with a priority of appropriation after the date of filing an 

20 application for change under this section may not object to the change approval, the use of the 

21 appropriation right according to the terms of the change approval, or the reversion of the appropriation right 

22 to its previous use. 

23 (6) The priority of appropriation for a right to maintain and enhance stream/lows TO BENEFIT THE 

24 FISHERY RESOURCE under this section is the same as the priority of appropriation of the right approved 

25 for change. 

26 (7) Neither a change in appropriation right nor any other approval is required for the reversion of 

27 the appropriation right to its previous use. 

28 18) ONLY THE OWNER OF THE WATER RIGHT MAY SEEK ENFORCEMENT OF THE CHANGE 

29 AUTHORIZATION OR OBJECT UNDER 85-2-308. 

30 f8t.!fil The Upper Clark Fork River basin steering committee shall complete and submit to the 

~na Leolstatlve counelt 
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governor and the legislature by December 31, 2004, a report evaluating the effects of all change approvals 

2 issued to maintain and enhance streamflows TO BENEFIT THE FISHERY RESOURCE under this section. The 

3 report must: 

4 (al consider the effects upon other water right holders, tax values and revenue, fisheries, 

5 recreation, water quality, and other economic, social, and environmental effects; and 

6 (bl include recommendations to terminate, continue, enlarge, or otherwise modify the pilot 

7 program. 

8 tE»ilQl Nothing in this section authorizes the sale of an appropriation right to maintain or enhance 

9 streamflows. 

10 

11 Section 7. Section 85-2-402, MCA, is amended to read: 

12 "85-2-402. (Temporary) Changes in appropriation rights. (1 l An appropriator may not make a 

13 change in an appropriation right except, as permitted under this section, by applying for and receiving the 

14 approval of the department or, if applicable, of the legislature. An applicant shall submit a correct and 

15 complete application. 

16 (21 Except as provided in subsections (4l through (6), the department shall approve a change in 

17 appropriation right if the appropriator proves by a preponderance of evidence that the following criteria are 

18 met: 

19 (a) The proposed use will not adversely affect the water rights of other persons or other planned 

20 uses or developments for which a permit has been issued or for which water has been reserved. 

21 (bl Except for a lease authorization pursuant to 85-2-436 or water use pursuant to [section 6) that 

22 does not require appropriation works, the proposed means of diversion, construction, and operation of the 

23 appropriation works are adequate. 

24 (cl The proposed use of water is a beneficial use. 

25 (dl The applicant has a possessory interest, or the written consent of the person with the 

26 possessory interest, in the property where the water is to be put to beneficial use. 

27 (el If the change in appropriation right involves salvaged water, the proposed water-saving methods 

28 will salvage at least the amount of water asserted by the applicant. 

29 (fl The water quality of an appropriator will not be adversely affected. 

30 (gl The ability of a discharge permitholder to satisfy effluent limitations of a permit issued in 

~na Leo/stative counctt 
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1 accordance with Title 75, chapter 5, part 4, will not be adversely affected. 

2 (3) The applicant is required to prove that the criteria in subsections (2)(f) and (2)(g) have been met 

3 only if a valid objection is filed. A valid objection must contain substantial credible information establishing 

4 to the satisfaction of the department that the criteria in subsection (2)(f) or (2)(g), as applicable, may not 

5 be met. 

6 (4) The department may not approve a change in purpose of use or place of use of an appropriation 

7 of 4,000 or more acre-feet of water a year and 5.5 or more cubic feet per second of water unless the 

8 appropriator proves by a preponderance of evidence that: 

9 (a) the criteria in subsection (2) are met; and 

10 (b) the proposed change is a reasonable use. A finding of reasonable use must be based on a 

11 consideration of: 

12 (i) the existing demands on the state water supply, as well as projected demands for water for 

13 future beneficial purposes, including municipal water supplies, irrigation systems, and minimum streamflows 

14 for the protection of existing water rights and aquatic life; 

15 (ii) the benefits to the applicant and the state; 

16 (iii) the effects on the quantity and quality of water tor existing uses in the source of supply; 

17 (iv) the availability and feasibility of using low-quality water tor the purpose for which application 

18 has been made; 

19 (v) the effects on private property rights by any creation of or contribution to saline seep; and 

20 (vi) the probable significant adverse environmental impacts of the proposed use of water as 

21 determined by the department pursuant to Title 75, chapter 1, or Title 75, chapter 20. 

22 (5) The department may not approve a change in purpose of use or place of use for a diversion that 

23 results in 4,000 or more acre-feet of water a year and 5.5 or more cubic feet per second of water being 

24 consumed unless: 

25 (a) the applicant proves by clear and convincing evidence and the department finds that the criteria 

26 in subsections (2) and {4) are met; and 

27 (bl the department then petitions the legislature and the legislature affirms the decision of the 

28 department after one or more public hearings. 

29 (6) (al The state of Montana has long recognized the importance of conserving its public waters 

30 and the necessity to maintain adequate water supplies tor the state's water requirements, including 
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requirements for reserved water rights held by the United States for federal reserved lands and in trust for 

2 the various Indian tribes within the state's boundaries. Although the state of Montana also recognizes that, 

3 under appropriate conditions, the out-of-state transportation and use of its public waters are not in conflict 

4 with the public welfare of its citizens or the conservation of its waters, the following criteria must be met 

5 before out-of-state use may occur: 

6 (bl The department and, if applicable, the legislature may not approve a change in appropriation 

7 right for the withdrawal and transportation of appropriated water for use outside the state unless the 

8 appropriator proves by clear and convincing evidence and, if applicable, the legislature approves after one 

9 or more public• hearings that: 

1 0 (i) depending on the volume of water diverted or consumed, the applicable criteria and procedures 

11 of subsection (2) or (4) are met; 

12 (ii) the proposed out-of-state use of water is not contrary to water conservation in Montana; and 

13 (iii) the proposed out-of-state use of water is not otherwise detrimental to the public welfare of the 

14 citizens of Montana. 

15 (c) In determining whether the appropriator has proved by clear and convincing evidence that the 

16 requirements of subsections (6)(b)(ii) and (6)(b)(iiil will be met, the department and, if applicable, the 

17 legislature shall consider the following factors: 

18 (i) whether there are present or projected water shortages within the state of Montana; 

19 (ii) whether the water that is the subject of the proposed change in appropriation might feasibly 

20 be transported to alleviate water shortages within the state of Montana; 

21 (iii) the supply and sources of water available to the applicant in the state where the applicant 

22 intends to use the water; and 

23 (iv) the demands placed on the applicant's supply in the state where the applicant intends to use 

24 the water. 

25 (di When applying for a change in appropriation right to withdraw and transport water for use 

26 outside the state, the applicant shall submit to and comply with the laws of the state of Montana governing 

27 the appropriation and use of water. 

28 (71 For any application for a change in appropriation right involving 4,000 or more acre-feet of 

29 water a year and 5.5 or more cubic feet per second of water, the department shall give notice of the 

30 proposed change in accordance with 85-2-307 and shall hold one or more hearings in accordance with 
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85-2-309 prior to its approval or denial of the proposed change. The department shall provide notice and 

2 may hold one or more hearings upon any other proposed change if it determines that a change might 

3 adversely affect the rights of other persons. 

4 (8) The department or the legislature, if applicable, may approve a change subject to terms, 

5 conditions, restrictions, and limitations as it considers necessary to satisfy the criteria of this section, 

6 including limitations on the time for completion of the change. The department may extend time limits 

7 specified in the change approval under the applicable criteria and procedures of 85-2-312(3). 

8 (9) Upon actual application of water to the proposed beneficial use within the time allowed, the 

9 appropriator shall notify the department that the appropriation has been completed. The notification must 

10 contain a certified statement by a person with experience in the design, construction, or operation of 

11 appropriation works describing how the appropriation was completed. 

12 ( 10) If a change is not completed as approved by the department or legislature or if the terms, 

13 conditions, restrictions, and limitations of the change approval are not complied with, the department may, 

14 after notice and opportunity for hearing, require the appropriator to show cause why the change approval 

15 should not be modified or revoked. If the appropriator fails to show sufficient cause, the department may 

16 modify or revoke the change approval. 

17 ( 11) The original of a change approval issued by the department must be sent to the applicant, and 

18 a duplicate must be kept in the office of the department in Helena. 

19 ( 12) A person holding an issued permit or change approval that has not been perfected may change 

20 the place of diversion, place of use, purpose of use, or place of storage by filing an application for change 

21 pursuant to this section. 

22 ( 13) A change in appropriation right contrary to the provisions of this section is invalid. An officer, 

23 agent, agency, or employee of the state may not knowingly permit, aid, or assist in any manner an 

24 unauthorized change in appropriation right. A person or corporation may not, directly or indirectly, 

25 personally or through an agent, officer, or employee, attempt to change an appropriation right except in 

26 accordance with this section. 

27 ( 14) The department may adopt rules to implement the provisions of this section. (Terminates June 

28 30, 1999--sec. 4, Ch. 740, L. 1991.) 

29 85-2-402. (Effective July 1, 1999) Changes in appropriation rights. ( 1) An appropriator may not 

30 make a change in an appropriation right except, as permitted under this section, by applying for and 
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receiving the approval of the department or, if applicable, of the legislature. An applicant shall submit a 

2 correct and complete application. 

3 (2) Except as provided in subsections (4) through (6), the department shall approve a change in 

4 appropriation right if the appropriator proves by a preponderance of evidence that the following criteria are 

5 met: 

6 (a) The proposed use will not adversely affect the water rights of other persons or other planned 

7 uses or developments for which a permit has been issued or for which water has been reserved. 

8 (b) +He Except for water use pursuant to [section 61 that does not require appropriation works, the 

9 proposed means of diversion, construction, and operation of the appropriation works are adequate. 

1 O (c) The proposed use of water is a beneficial use. 

11 (d) The applicant has a possessory interest, or the written consent of the person with the 

12 possessory interest, in the property where the water is to be put to beneficial use. 

13 (e) If the change in appropriation right involves salvaged water, the proposed water-saving methods 

14 will salvage at least the amount of water asserted by the applicant. 

15 (f) The water quality of an appropriator will not be adversely affected. 

16 (g) The ability of a discharge permitholder to satisfy effluent limitations of a permit issued 1n 

17 accordance with Title 75, chapter 5, part 4, will not be adversely affected. 

18 (3) The applicant is required to prove that the criteria in subsections (2)(f) and (2)(g) have been met 

19 only if a valid objection is filed. A valid objection must contain substantial credible information establishing 

20 to the satisfaction of the department that the criteria in subsection (2)(f) or (2)(g), as applicable, may not 

21 be met. 

22 (4) The department may not approve a change in purpose of use or place of use of an appropriation 

23 of 4,000 or more acre-feet of water a year and 5.5 or more cubic feet per second of water unless the 

24 appropriator proves by a preponderance of evidence that: 

25 (a) the criteria in subsection (2) are met; and 

26 (b) the proposed change is a reasonable use. A finding of reasonable use must be based on a 

27 consideration of: 

28 (i) the existing demands on the state water supply, as well as projected demands for water for 

29 future beneficial purposes, including municipal water supplies, irrigation systems, and minimum streamflows 

30 for the protection of existing water rights and aquatic life; 
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(ii) the benefits to the applicant and the state; 

2 (iii) the effects on the quantity and quality of water for existing uses in the source of supply; 

3 (iv) the availability and feasibility of using low-quality water for the purpose for which application 

4 has been made; 

5 (v) the effects on private property rights by any creation of or contribution to saline seep; and 

6 (vi) the probable significant adverse environmental impacts of the proposed use of water as 

7 determined by the department pursuant to Title 75, chapter 1, or Title 75, chapter 20. 

8 (5) The department may not approve a change in purpose of use or place of use for a diversion that 

9 results in 4,000 or more acre-feet of water a year and 5.5 or more cubic feet per second of water being 

10 consumed unless: 

11 (a) the applicant proves by clear and convincing evidence and the department finds that the criteria 

12 in subsections (2) and (4) are met; and 

13 (b) the department then petitions the legislature and the legislature affirms the decision of the 

14 department after one or more public hearings. 

15 (6) (a) The state of Montana has long recognized the importance of conserving its public waters 

16 and the necessity to maintain adequate water supplies for the state's water requirements, including 

17 requirements for reserved water rights held by the United States for federal reserved lands and in trust for 

18 the various Indian tribes within the state's boundaries. Although the state of Montana also recognizes that, 

19 under appropriate conditions, the out-of-state transportation and use of its public waters are not in conflict 

20 with the public welfare of its citizens or the conservation of its waters, the following criteria must be met 

21 before out-of-state use may occur: 

22 (b) The department and, if applicable, the legislature may not approve a change in appropriation 

23 right for the withdrawal and transportation of appropriated water for use outside the state unless the 

24 appropriator proves by clear and convincing evidence and, if applicable, the legislature approves after one 

25 or more public hearings that: 

26 (i) depending on the volume of water diverted or consumed, the applicable criteria and procedures 

27 of subsection (2) or (4) are met; 

28 (ii) the proposed out-of-state use of water is not contrary to water conservation in Montana; and 

29 (iii) the proposed out-of-state use of water is not otherwise detrimental to the public welfare of the 

30 . citizens of Montana. 
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(c) In determining whether the appropriator has proved by clear and convincing evidence that the 

2 requirements of subsections (6)(b)(ii) and (6)(b)(iii) will be met, the department and, if applicable, the 

3 legislature shall consider the following factors: 

4 (i) whether there are present or projected water shortages within the state of Montana; 

5 (ii) whether the water that is the subject of the proposed change in appropriation might feasibly 

6 be transported to alleviate water shortages within the state of Montana; 

7 (iii) the supply and sources of water available to the applicant in the state where the applicant 

8 intends to use the water; and 

9 (iv) the demands placed on the applicant's supply in the state where the applicant intends to use 

1 0 the water. 

11 (d) When applying for a change in appropriation right to withdraw and transport water for use 

12 outside the state, the applicant shall submit to and comply with the laws of the state of Montana governing 

13 the appropriation and use of water. 

14 (7) For any application for a change in appropriation right involving 4,000 or more acre-feet of 

15 water a year and 5.5 or more cubic feet per second of water, the department shall give notice of the 

16 proposed change in accordance with 85-2-307 and shall hold one or more hearings in accordance with 

17 85-2-309 prior to its approval or denial of the proposed change. The department shall provide notice and 

18 may hold one or more hearings upon any other proposed change if it determines that such a change might 

19 adversely affect the rights of other persons. 

20 (8) The department or the legislature, if applicable, may approve a change subject to such terms, 

21 conditions, restrictions, and limitations as it considers necessary to satisfy the criteria of this section, 

22 including limitations on the time for completion of the change. The department may extend time limits 

23 specified in the change approval under the applicable criteria and procedures of 85-2-312(3). 

24 (9) Upon actual application of water to the proposed beneficial use within the time allowed, the 

25 appropriator shall notify the department that the appropriation has been completed. The notification must 

26 contain a certified statement by a person with experience in the design, construction, or operation of 

27 appropriation works describing how the appropriation was completed. 

28 110) If a change is not completed as approved by the department or legislature or if the terms, 

29 conditions, restrictions, and limitations of the change approval are not complied with, the department may, 

30 after notice and opportunity for hearing, require the appropriator to show cause why the change approval 

~na Legislative council 
- 16 - SB 144 



54th Legislature SB0144.04 

should not be modified or revoked. If the appropriator fails to show sufficient cause, the department may 

2 modify or revoke the change approval. 

3 (11) The original of a change approval issued by the department must be sent to the applicant, and 

4 a duplicate must be kept in the office of the department in Helena. 

5 ( 12) A person holding an issued permit or change approval that has not been perfected may change 

6 the place of diversion, place of use, purpose of use, or place of storage by filing an application for change 

7 pursuant to this section. 

8 (13) A change in appropriation right contrary to the provisions of this section is invalid. An officer, 

9 agent, agency, or employee of the state may not knowingly permit, aid, or assist in any manner an 

10 unauthorized change in appropriation right. A person or corporation may not, directly or indirectly, 

11 personally or through an agent, officer, or employee, attempt to change an appropriation right except in 

12 accordance with this section. 

1 3 ( 14) The department may adopt rules to implement the provisions of this section." 

14 

15 Section 8. Section 85-2-404, MCA, is amended to read: 

16 "85-2-404. (Temporary) Abandonment of appropriation right. (1) If an appropriator ceases to use 

1 7 all or a part of rus an appropriation right with the intention of wholly or partially abandoning the right or if 

18 tte the appropriator ceases using rus the appropriation right according to its terms and conditions with the 

19 intention of not complying with those terms and conditions, the appropriation right SRail ]§_, to that extent, 

20 ae considered abandoned and SRail must immediately expire. 

21 (2) If an appropriator ceases to use all or part of rus an appropriation right or ceases using rus the 

22 appropriation right according to its terms and conditions for a period of 10 successive years and there was 

23 water available for flis use, there is a prima facie presumption that the appropriator has abandoned flis the 

24 right in whole or for the part not used. 

25 (3) If an appropriator ceases to use all or part of rus an appropriation right because the land to 

26 which the water is applied to a beneficial use is contracted under a state or federal conservation set-aside 

27 program: 

28 (a) the set-aside and resulting reduction in use of the appropriation right does not represent an 

29 intent by the appropriator to wholly or partially abandon the appropriation right or to not comply with the 

30 terms and conditions attached to the right; and 
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1 (b) the period of nonuse that occurs for part or all of the appropriation right as a result of the 

2 contract may not create or may not be added to any previous period of nonuse to create a prima facie 

3 presumption of abandonment. 

4 (4) The lease of an existing right pursuant to 85-2-436, the use of water pursuant to [section 6). 

5 or tRe 2 temporary change pursuant to 85-2-407 does not constitute an abandonment or serve as evidence 

6 that could be used to establish an abandonment of any part of the right. 

7 (5) Subsections (1) and (2) do not apply to existing rights until they have been determined in 

8 accordance with part 2 of this chapter. (Terminates June 30, 1999--sec. 4, Ch. 740, L. 1991.) 

9 85-2-404. (Effective July 1, 1999) Abandonment of appropriation right. ( 1 ) If an appropriator 

10 ceases to use all or a part of an flis appropriation right with the intention of wholly or partially abandoning 

11 the right or if 1'le the appropriator ceases using flis the appropriation right according to its terms and 

12 conditions with the intention of not complying with those terms and conditions, the appropriation right Sflii!t 

13 )§_, to that extent, 13e eleerneel considered abandoned and Sflii!t must immediately expire. 

14 (2) If an appropriator ceases to use all or part of flis an appropriation right or ceases using ms the 

15 appropriation right according to its terms and conditions for a period of 10 successive years and there was 

16 water available for ms use, there shall 130 jQ a prima facie presumption that the appropriator has abandoned 

17 ms the right in whole or for the part not used. 

18 (3) If an appropriator ceases to use all or part of flis an appropriation right because the land to 

19 which the water is applied to a beneficial use is contracted under a state or federal conservation set-aside 

20 program: 

21 (a) the set-aside and resulting reduction in use of the appropriation right does not represent an 

22 intent by the appropriator to wholly or partially abandon the appropriation right or to not comply with the 

23 terms and conditions attached to the right; and 

24 (b) the period of nonuse that occurs for part or all of the appropriation right as a result of the 

25 contract may not create or may not be added to any previous period of nonuse to create a prima facie 

26 presumption of abandonment. 

27 (4) A The use of water pursuant to [section 6] or a temporary change pursuant to 85-2-407 does 

28 not constitute an abandonment or serve as evidence that could be used to establish an abandonment of 

29 any part of the right. 

30 (5) Subsections ( 1 l and (2) do not apply to existing rights until they have been determined in 
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accordance with part 2 of this chapter." 

2 

3 Section 9. Section 85-2-436, MCA, is amended to read: 

S80144.04 

4 "85-2-436. (Temporary) Water leasing study. (1) The department of fish, wildlife, and parks and 

5 the department, in consultation with the water policy committee, shall conduct and coordinate a study that, 

6 at a minimum: 

7 (a) provides the following data for each designated stream reach and each pilot lease entered into 

8 under subsection (2): 

9 (i) the length of the stream reach and how it is determined; 

10 (ii) technical methods and data used to determine critical streamflow or volume needed to preserve 

11 fisheries; 

12 (iii) legal standards and technical data used to determine and substantiate the amount of water 

13 available for instream flows through leasing of existing rights; 

14 (iv) contractual parameters, conditions, and other steps taken to ensure that each lease in no way 

15 harms other appropriators, particularly if the stream is one that experiences natural dewatering; and 

16 (v) methods and technical means used to monitor use of water under each lease; 

17 (b) based on the data provided under subsection (1 )(a), develops a complete model of a water lease 

18 and lease authorization that includes a step-by-step explanation of the process from initiation to completion. 

19 (2) For purposes of undertaking the study described in subsection (1) and as authorized by law, 

20 the department of fish, wildlife, and parks and the department may engage in the activities described in this 

21 subsection. l=ef Except as provided in [section 6), for purposes of this study, this section is the exclusive 

22 means by which the department of fish, wildlife, and parks may seek to change an appropriation right to 

23 an instream flow purpose. 

24 (a) The department of fish, wildlife, and parks, with the consent of the commission, may lease 

25 existing rights for the purpose of maintaining or enhancing streamflows for the benefit of fisheries in stream 

26 reaches determined eligible by the board pursuant to 85-2-437. 

27 lb) Upon receipt of a correct and complete application for a lease from the department of fish, 

28 wildlife, and parks, the department shall publish notice of the application as provided in 85-2-307. Parties 

29 who believe they may be adversely affected by the proposed lease may file an objection as provided in 

30 85-2-308. A lease may not be approved until all objections are resolved. After resolving all objections filed 
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under 85-2-308, the department shall authorize a lease of an existing right for the purpose of maintaining 

2 or enhancing streamflows for the benefit of fisheries if the applicant submits a correct and complete 

3 application and meets the requirements of 85-2-402. 

4 (c) The application for a lease authorization must include specific information on the length and 

5 location of the stream reach in which the streamflow must be maintained or enhanced and must provide 

6 a detailed streamflow measuring plan that describes the points where and the manner in which the 

7 streamflow must be measured. 

8 (d) The maximum quantity of water that may be leased is the amount historically diverted by the 

9 lessor. However, only the amount historically consumed, or a smaller amount if specified by the department 

1 0 in the lease authorization, may be used to maintain or enhance streamflows below the lessor's point of 

11 diversion. 

12 (e) The lease may not be issued for a term of more than 10 years, but it may be renewed once for 

13 up to 10 years, except that a lease of water made available from the development of a water conservation 

14 or storage project is restricted to a term of not more than 20 years. Upon receiving notice of a lease 

15 renewal, the department shall notify other appropriators potentially affected by the lease and shall allow 

16 30 days for submission of new evidence of adverse effects to other water rights. A lease authorization is 

17 not required for a renewal unless an appropriator other than an appropriator described in subsection (2l(il 

18 submits evidence of adverse effects to the appropriator's rights that has not been considered previously. 

19 If new evidence is submitted, a lease authorization must be obtained according to the requirements of 

20 85-2-402. 

21 (f) During the term of the lease, the department may modify or revoke the lease authorization if 

22 an appropriator other than an appropriator described in subsection (2l(i) proves by a preponderance of 

23 evidence that the appropriator's water right is adversely affected. 

24 (g) The priority of appropriation for a lease under this section is the same as the priority of 

25 appropriation of the right that is leased. 

26 (hl Neither a change in appropriation right nor any other authorization is required for the reversion 

27 of the appropriation right to the lessor's previous use. 

28 (i) A person issued a water use permit with a priority of appropriation after the date of filing of an 

29 application for a lease authorization under this section may not object to the exercise of the lease according 

30 to its terms or the reversion of the appropriation right to the lessor according to the lessor's previous use. 
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(j) The department of fish, wildlife, and parks shall pay all costs associated with installing devices 

2 or providing personnel to measure streamflows according to the measuring plan submitted under this 

3 section. 

4 (3) (al The department of fish, wildlife, and parks shall complete and submit to the board, 

5 commission, and water policy committee an annual study progress report by December 1 of each year. This 

6 report must include the applicable information listed in subsection (1) for each lease, a summary of stream 

7 reach designation activity under 85-2-437, and a summary of leasing activity on all designated streams. 

8 If the department of fish, wildlife, and parks has not leased additional water rights under this section by 

9 December 1 of any year, the department of fish, wildlife, and parks shall provide compelling justification 

1 O for that fact in the study progress report. 

11 lb) A final study report must be adopted by the board and commission and submitted to the water 

12 policy committee, which shall complete the final report by December 1, 1998. 

13 (4) This section does not create the right for a person to bring suit to compel the renewal of a lease 

14 that has expired. {Terminates June 30, 1999--sec. 4, Ch. 740, L. 1991.) " 

15 

16 NEW SECTION. Section 10. Codification instruction. [Section 6] is intended to be codified as an 

17 integral part of Title 85, chapter 2, part 4, and the provisions of Title 85, chapter 2, part 4, apply to 

1 8 [section 6]. 

19 

20 NEW SECTION. SECTION 11. SEVERABILITY. IFAPARTOF(THISACTjlSINVALID,ALLVALID 

21 PARTS THAT ARE SEVERABLE FROM THE INVALID PART REMAIN IN EFFECT. IF A PART OF [THIS ACT] 

22 IS INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART REMAINS IN EFFECT IN ALL VALID 

23 APPLICATIONS THAT ARE SEVERABLE FROM THE INVALID APPLICATIONS. 

24 

25 NEW SECTION. Section 12. Applicability. [This act] applies to all applications for changes in 

26 appropriation rights, PERMITS, AND WATER RESERVATIONS received by the department of natural 

27 resources and conservation after [the effective date of this act]. 

28 

29 

30 

NEW SECTION. Section 13. Effective date. [This act] is effective on passage and approval. 
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1 

2 

NEW SECTION. Section 14. Termination. [Sections 4 through 8] terminate June 30, 2005. 

-END-
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