
-
54th Legislature 

2 

3 

LC0814.01 

4 A BILL FORAN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS CONCERNING ESTATES AND 

5 TRUSTS; REMOVING THE STATUTE OF LIMITATIONS OF 1 YEAR AFTER LETTERS TESTAMENTARY OR 

6 OF ADMINISTRATION ARE ISSUED; REVISING THE TREATMENT OF CERTAIN TRANSFERS FOR PROBATE 

7 PURPOSES; CLARIFYING THE AUGMENTED ESTATE; CLARIFYING THE DISTRIBUTION OF LAPSED 

8 DEVISES; CLARIFYING THE APPLICATION OF SURVIVAL STATUTES; EXCLUDING JOINT ACCOUNTS 

9 FROM TRANSACTIONS INVOLVING BENEFICIARIES FOR WHOM STATUTORY SUBSTITUTES ARE 

10 PROVIDED IN CASE OF THE DEATH OF THE BENEFICIARY; CLARIFYING THE PASSING OF PROPERTY IN 

11 CASES IN WHICH A FUTURE INTEREST IS CREATED BY POWER OF APPOINTMENT; CLARIFYING THE 

12 APPLICATION AND EFFECT OF A DISCLAIMER; CLARIFYING THE APPLICATION OF HONORARY TRUSTS; 

13 CLARIFYING DISTRIBUTION BY REPRESENTATION; CLARIFYING TRANSFERS MADE IN CONTEMPLATION 

14 OF DEATH; CLARIFYING THE APPLICATION OF THE TERMS OF A MULTIPLE-PERSON ACCOUNT; 

15 CLARIFYING PROVISIONS GOVERNING REVOCABLE TRUSTS; CLARIFYING A TRUSTEE'S LIABILITY 

16 UNDER A REVOCABLE TRUST; AND AMENDING SECTIONS 27-2-404, 72-1-103, 72-2-116, 72-2-221, 

17 72-2-222, 72-2-223, 72-2-224, 72-2-225, 72-2-227, 72-2-331, 72-2-332, 72-2-613, 72-2-712, 72-2-716, 

18 72-2-717, 72-2-719, 72-2-721, 72-2-811, 72-2-813, 72-2-814, 72-2-1017, 72-3-102, 72-3-122. 

1 9 72-3-131, 72-3-132, 72-3-317, 72-6-201, 72-6-21 3, 72-6-226, 72-16-301, 72-33-701, AND 72-34-51 3, 

20 MCA." 

21 

22 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

23 

24 Section 1. Section 27-2-404, MCA, is amended to read: 

25 "27-2-404. When a party dies before action commenced. t++ If a person entitled to bring an action 

26 dies before the expiration of the time limited for the commencement tReFeef of the action and the cause 

27 of action survives, an action may be commenced by ffi!. the deceased's representatives after the expiration 

28 of that time and within 1 year from ffi!. death. 

29 (2) If a JlOFSOn a!jainst WROFA an aotien FA8'1' BO BFBU!jRt Elias 13efeFO tRe BIEJliratien sf tRe time 

30 liFRiteel feF tRe eeFRRleneeFRent tRereef anel tRe eause ef aetien suFviYes, an aetien R'lay 13e eemmeneeel 
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agaiAst his rei;ireseAtati'>'es after the e1c13iratieA ef that time aAa withiA 1 year after the issuiA§ ef letters 

2 testameAtary er ef aamiAistratieA. If a 13erseA agaiAst n'hem a eause of aoti0A eiEists aies without the state, 

3 the time whieA elai;ises betweeA his aeatl'l aAS the exi;iiratieA el 1 year after tl'le issuiA§ withiA the state ef 

4 letters testameAtary or letters et aafflinistratieA is Aet a i;iart ef the time liA'litea fer the oemmeAeeFAeAt of 

5 an aetioA tAmefor agaiAst his exeoutor er aaA'linistrater." 

6 

7 Section 2. Section 72-1-103, MCA, is amended to read: 

8 "72-1-103. General definitions. Subject to additional definitions contained in the subsequent 

9 chapters that are applicable to specific chapters, parts, or sections and unless the context otherwise 

1 O requires, in chapters 1 through 5, the following definitions apply: 

11 (1) "Agent" includes an attorney-in-fact under a durable or nondurable power of attorney, an 

12 individual authorized to make decisions concerning another's health care, and an individual authorized to 

13 make decisions for another under a natural death act. 

14 (2) "Application" means a written request to the clerk for an order of informal probate or 

15 appointment under chapter 3, part 2. 

16 (3) "Beneficiary", as it relates to: 

17 (al a trust beneficiary, includes a person who has any present or future interest, vested or 

18 contingent, and also includes the owner of an interest by assignment or other transfer; 

19 lb) a charitable trust, includes any person entitled to enforce the trust; 

20 le) a beneficiary of a beneficiary designation, refers to a beneficiary of: 

21 (il an insurance or annuity policy, an account with POD designation, or a security registered in 

22 beneficiary form (TOD); 

2 3 Iii) a pension, profit-sharing, retirement, or similar benefit plan; or 

24 (iii) any other nonprobate transfer at death; and 

25 (d) a beneficiary designated in a governing instrument, includes a grantee of a deed; a devisee; a 

26 trust beneficiary; a beneficiary of a beneficiary designation; a donee, appointee, or taker in default of a 

27 power of appointment; and a person in whose favor a power of attorney or a power held in any individual, 

28 fiduciary, or representative capacity is exercised. 

29 14) "Beneficiary designation" refers to a governing instrument naming a beneficiary of: 

30 (a) an insurance or annuity policy, an account with POD designation, or a security registered in 

~na Ler,lslatlve council 
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1 beneficiary form ITOD); 

2 (b) a pension, profit-sharing, retirement, or similar benefit plan; or 

3 (c) any other nonprobate transfer at death. 

4 15) "Child" includes an individual entitled to take as a child under chapters 1 through 5 by intestate 

5 succession from the parent whose relationship is involved and excludes a person who is only a stepchild, 

6 a foster child, a grandchild, or any more remote descendant. 

7 (6) .@). "Claims", in respect to estates of decedents and protected persons, includes liabilities of 

8 the decedent or protected person, whether arising in contract, in tort, or otherwise, and liabilities of the 

9 estate that arise at or after the death of the decedent or after the appointment of a conservator, including 

10 funeral expenses and expenses of administration. 

11 iQl The term does not include estate or inheritance taxes or demands or disputes regarding title of 

12 a decedent or protected person to specific assets alleged to be included in the estate. 

13 (7) "Clerk" or "clerk of court" means the clerk of the district court. 

14 18) "Conservator" means a person who is appointed by a court to manage the estate of a protected 

15 person. 

16 (9) "Court" means the district court in this state having jurisdiction in matters relating to the affairs 

17 of decedents. 

18 ( 10) "Descendant" of an individual means all of the individual's descendants of all generations, with 

19 the relationship of parent and child at each generation being determined by the definition of child and parent 

20 contained in this section. 

21 111) "Devise" when used as a noun means a testamentary disposition of real or personal property 

22 and when used as a verb means to dispose of real or personal property by will. 

23 (12) "Devisee" means a person designated in a will to receive a devise. For purposes of chapter 3, 

24 in the case of a devise to an existing trust or trustee or to a trustee on trust described by will, the trust or 

25 trustee is the devisee and the beneficiaries are not devisees. 

26 ( 13) "Disability" means cause for a protective order as described by 72-5-409. 

27 (14) "Distributee" means any person who has received property of a decedent from the decedent's 

28 personal representative other than as a creditor or purchaser. A testamentary trustee is a distributee only 

29 to the extent of distributed assets or increment thereto remaining in the trustee's hands. A beneficiary of 

30 a testamentary trust to whom the trustee has distributed property received from a personal representative 

~na Ler,fslatfve councn 
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is a distributee of the personal representative. For purposes of this provision, "testamentary trustee" 

2 includes a trustee to whom assets are transferred by will, to the extent of the devised assets. 

3 ( 15) "Estate" includes the property of the decedent, trust, or other person whose affairs are subject 

4 to chapters 1 through 5 as originally constituted and as it exists from time to time during administration. 

5 (16) "Exempt property" means that property of a decedent's estate that is described in 72-2-413. 

6 ( 17) "Fiduciary" includes a personal representative, guardian, conservator, and trustee. 

7 ( 18) "Foreign personal representative" means a personal representative appointed by another 

8 jurisdiction. 

9 ( 19) "Formal proceedings" means proceedings conducted before a judge with notice to interested 

10 persons. 

11 (20) "Governing instrument" means a deed; will; trust; insurance or annuity policy; account with 

12 POD designation; security registered in beneficiary form (TOD); pension, profit-sharing, retirement, or similar 

13 benefit plan; instrument creating or exercising a power of appointment or a power of attorney; or 

14 dispositive, appointive, or nominative instrument of any similar type. 

15 (21) "Guardian" means a person who has qualified as a guardian of a minor or incapacitated person 

16 pursuant to testamentary or court appointment but excludes one who is merely a guardian ad I item. 

17 (22) "Heirs", except as controlled by 72-2-721, means persons, including the surviving spouse and 

18 the state, who are entitled under the statutes of intestate succession to the property of a decedent. 

19 (23) "Incapacitated person" has the meaning provided in 72-5-101. 

20 (24) "Informal proceedings" means proceedings conducted without notice to interested persons by 

21 the clerk of court for probate of a will or appointment of a personal representative. 

22 (25) "Interested person" includes heirs, devisees, children, spouses, creditors, beneficiaries, and 

23 any others having a property right in or claim against a trust estate or the estate of a decedent, ward, or 

24 protected person. The term also includes persons having priority for appointment as personal representative 

25 and other fiduciaries representing interested persons. The meaning as it relates to particular persons may 

26 vary from time to time and must be determined according to the particular purposes of and matter involved 

27 in any proceeding. 

28 (26) "Issue" of a person means a descendant as defined in subsection (10). 

29 1271 "Joint tenants with the right of survivorship" includes co-owners of property held under 

30 circumstances that entitle one or more to the whole of the property on the death of the other or others but 
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excludes forms of co-ownership registration in which the underlying ownership of each party is in 

2 proportion to that party's contribution. 

3 (28) "Lease" includes an oil, gas, coal, or other mineral lease. 

4 (29) "Letters" includes letters testamentary, letters of guardianship, letters of administration, and 

5 letters of conservatorship. 

6 (30) "Minor" means a person who is under 18 years of age. 

7 (31) "Mortgage" means any conveyance, agreement, or arrangement in which property is used as 

8 security. 

9 (32) "Nonresident decedent" means a decedent who was domiciled in another jurisdiction at the 

10 time of death. 

11 (33) "Organization" means a corporation, business trust, estate, trust, partnership, joint venture, 

12 association, government or governmental subdivision or agency, or any other legal or commercial entity. 

13 (34) "Parent" includes any person entitled to take, or who would be entitled to take if the child died 

14 without a will, as a parent under chapters 1 through 5 by intestate succession from the child whose 

15 relationship is in question and excludes any person who is only a stepparent, foster parent, or grandparent. 

16 (35) "Payor" means a trustee, insurer, business entity, employer, government, governmental agency 

17 or subdivision, or any other person authorized or obligated by law or a governing instrument to make 

1 8 payments. 

19 (36) "Person" means an individual, a corporation, an organization, or other legal entity. 

20 (37) "Personal representative" includes executor, administrator, successor personal representative, 

21 special administrator, and persons who perform substantially the same function under the law governing 

22 their status. "General personal representative" excludes special administrator. 

23 (38) "Petition" means a written request to the court for an order after notice. 

24 (39) "Proceeding" includes action at law and suit in equity. 

25 (40) "Property" includes both real and personal property or any interest in that property and means 

26 anything that may be the subject of ownership. 

27 (41 l "Protected person" has the meaning provided in 72-5-101. 

28 (42) "Protective proceeding" has the meaning provided in 72-5-101. 

29 (43) "Security" includes any note; stock; treasury stock; bond; debenture; evidence of 

30 indebtedness; certificate of interest or participation in an oil, gas, or mining title or lease or in payments out 

~na Le11lstatlve Coundt 
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of production under such a title or lease; collateral trust certificate; transferable share; voting trust 

2 certificate; in general, any interest or instrument commonly known as a security; any certificate of interest 

3 or participation; or any temporary or interim certificate, receipt, or certificate of deposit for or any warrant 

4 or right to subscribe to or purchase any of the foregoing. 

5 (44) "Settlement", in reference to a decedent's estate, includes the full process of administration, 

6 distribution, and closing. 

7 (45) "Special administrator" means a personal representative as described by chapter 3, part 7. 

8 (46) "State" means a state of the United States, the District of Columbia, the Commonwealth of 

9 Puerto Rico, or any territory or insular possession subject to the jurisdiction of the United States. 

1 O (4 7) "Successor personal representative" means a personal representative, other than a special 

11 administrator, who is appointed to succeed a previously appointed personal representative. 

12 (48) "Successors" means persons, other than creditors, who are entitled to property of a decedent 

13 under the decedent's will or chapters 1 through 5. 

14 (49) "Supervised administration" refers to the proceedings described in chapter 3, part 4. 

15 (50) "Survive", e11ee13t for 13ur130s0s of Title 72, eha13ter e, 13art 6, means that an individual has 

16 neither predeceased an event, including the death of another individual, nor is considered to have 

17 predeceased an event under 72-2-114 or 72-2-712. The term includes its derivatives, such as "survives", 

18 "survived", "survivor", and "surviving". 

19 (51) "Testacy proceeding" means a proceeding to establish a will or determine intestacy. 

20 (52) "Testator" includes an individual of either sex. 

21 (53) "Trust" includes an express trust, private or charitable, with additions thereto, wherever and 

22 however created. The term also includes a trust created or determined by judgment or decree under which 

23 the trust is to be administered in the manner of an express trust. The term excludes other constructive 

24 trusts and excludes resulting trusts; conservatorships; personal representatives; trust accounts as defined 

25 in 72-6-111 and Title 7 2, chapter 6, parts 2 and 3; custodial arrangements pursuant to chapter 26 of this 

26 title; business trusts providing for certificates to be issued to beneficiaries; common trust funds; voting 

27 trusts; security arrangements; liquidation trusts; trusts for the primary purpose of paying debts, dividends, 

28 interest, salaries, wages, profits, pensions, or employee benefits of any kind; and any arrangement under 

29 which a person is nominee or escrowee for another. 

30 (54) "Trustee" includes an original, additional, or successor trustee, whether or not appointed or 

~na Leglslatlve Counell 
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confirmed by court. 

2 (55) "Ward" means an individual described in 72-5-101. 

3 (56) "Will" includes codicil and any testamentary instrument that merely appoints an executor, 

4 revokes or revises another will, nominates a guardian, or expressly excludes or limits the right of an 

5 individual or class to succeed to property of the decedent passing by intestate succession." 

6 

7 Section 3. Section 72-2-116, MCA, is amended to read: 

8 "72-2-116. Representation. (1) As used in this section, the following definitions apply: 

9 {a) "Deceased descendant", "deceased parent", or "deceased grandparent" means a descendant, 

1 0 parent, or grandparent who either predeceased the decedent or is considered to have predeceased the 

11 decedent under 72-2-114. 

12 (b) "Surviving descendant" means a descendant who neither predeceased the decedent nor is 

13 considered to have predeceased the decedent under 72-2-114. 

14 {2) {a) If, under 72-2-113(1 ), a decedent's intestate estate or a part of the intestate estate passes 

15 by representation to the decedent's descendants, the estate or part of the estate is divided into deeedent's 

16 eloseenelants and the estate or 13art of the estate is divided into as many equal shares as there are: 

17 {i) surviving descendants in the generation nearest to the decedent that contains one or more 

1 8 surviving descendants; and 

19 {ii) deceased descendants in the same generation who left surviving descendants, if any. 

20 (bl Each surviving descendant in the nearest generation is allocated one share. The share of each 

21 deceased descendant in the same generation as the surviving descendant is divided in the same manner, 

22 with the subdivision repeating at each succeeding generation until the property is fully allocated among 

23 surviving descendants. 

24 (3) (a) If, under 72-2-113(3) or (4), a decedent's intestate estate or a part of the intestate estate 

25 passes by representation to the descendants of the decedent's deceased parents or either of them or to 

26 the descendants of the decedent's deceased paternal or maternal grandparents or either of them, the estate 

27 or part of the estate is divided into as many equal shares as there are: 

28 (i) surviving descendants in the generation nearest the deceased parents or either of them or 

29 nearest the deceased grandparents or either of them that contains one or more surviving descendants; and 

30 (ii) deceased descendants in the same generation who left surviving descendants, if any. 

~na 1er,ls/at111e coundl 
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(b) Each surviving descendant in the nearest generation is allocated one share. The share of each 

2 deceased descendant in the same generation as the surviving descendant is divided in the same manner, 

3 with the subdivision repeating at ec)ch succeeding generation until the property is fully allocated among 

4 surviving descendants." 

5 

6 Section 4. Section 72-2-221, MCA, is amended to read: 

7 "72-2-221. Elective share. ( 1) The surviving spouse of a decedent who dies domiciled in this state 

8 has a right of election, under the limitations and conditions stated in this part, to take an elective-share 

9 amount equal to the value of the elective-share percentage of the augmented estate, determined by the 

1 O length of time the spouse and the decedent were married to each other, in accordance with the following 

11 schedule: 

12 

13 

If the decedent and the 

spouse were married to 

14 each other: 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Less than 1 year 

1 year but less than 2 yea~s 

2 years but less than 3 years 

3 years but less than 4 years 

4 years but less than 5 years 

5 years but less than 6 years 

6 years but less than 7 years 

7 years but less than 8 years 

8 years but less than 9 years 

9 years but less than 1 0 years 

10 years but less than 11 years 

11 years but less than 12 years 

1 2 years but less than 13 years 

1 3 years but less than 14 years 

14 years but less than 15 years 

1 5 years or more 

~na Ler,lslatlve Coundt 
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The elective-share 

percentage is: 

supplemental amount only 

3% of the augmented estate 

6% of the augmented estate 

9% of the augmented estate 

1 2 % of the augmented estate 

15 % of the augmented estate 

18 % of the augmented estate 

21 % of the augmented estate 

24% of the augmented estate 

27% of the augmented estate 

30% of the augmented estate 

34% of the augmented estate 

38 % of the augmented estate 

42% of the augmented estate 

46% of the augmented estate 

50% of the augmented estate 
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1 (2) If the sum of the amounts described in 72-2-222QHel,.t.2.l.t.QL ane (2) (a) aoo 72-2-227 ( 1) (a)L aoo 
2 {4+W and that part of the elective-share amount payable from the decedent's probate estate and 

3 reelaiFAable estates nonprobate transfers to others under 72-2-227(2) and (3) is less than $50,000, the 

4 surviving spouse is entitled to a supplemental elective-share amount equal to $50,000, minus the sum of 

5 the amounts described in those sections. The supplemental elective-share amount is payable from the 

6 decedent's probate estate and from recipients of the decedent's reelaiFAable estate nonprobate transfers 

7 to others in the order of priority set forth in 72-2-227(2) and (3). 

8 (3) If the right of election is exercised by or on behalf of the surviving spouse, the surviving 

9 spouse's homestead allowance, exempt property, and family allowance, if any, are not charged against but 

10 are in addition to the elective-share and supplemental elective-share amounts. 

11 f;3+Hl The right, if any, of the surviving spouse of a decedent who dies domiciled outside this state 

12 to take an elective share in property in this state is governed by the law of the decedent's domicile at 

13 death." 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 5. Section 72-2-222, MCA, is amended to read: 

"72-2-222. Augmented estate. (1) (a) As used in this section, the following definitions apply: 

(i) "Bona tiae puret'laser" FAoans a purehaser tar value in gee a taitt'I an El ,,..,ithout notiee at an 

aa ... erse olaiFA. 

(i) "Decedent's nonprobate transfers to others" means the decedent's nonprobate transfers to 

persons, other than the decedent's spouse, surviving spouse, the decedent, or the decedent's creditors, 

estate, or estate creditors, that are included in the augmented estate under subsection (2)(b). 

(ii) "Fractional interest in property held in joint tenancy with the right of survivorship", whether the 

fractional interest is unilaterally severable or not, means the fraction, the numerator of which is one and 

the denominator of which, if the decedent was a joint tenant, is one plus the number of joint tenants who 

survive the decedent and which, if the decedent was not a joint tenant, is the number of joint tenants. 

(iii) "Marriage", as it relates to a transfer by the decedent during marriage, means any marriage of 

the decedent to the decedent's surviving spouse. 

W1iY.l. "Nonadverse party" means a person who does not have a substantial beneficial interest in 

the trust or other property arrangement that would be adversely affected by the exercise or nonexercise 

of the power that person possesses respecting the trust or other property arrangement. A person having 

~na Leolslattve council 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

a general power of appointment over property is considered to have a beneficial interest in the property. 

Iv) "Power" or "power of appointment" includes a power to designate the beneficiary of a 

beneficiary designation, 

fiiitilill "Presently exercisable general power of appointment" means a power of appointment under 

which, at the time in question, the decedent. ey--afl whether or not the decedent then had the capacity to 

exercise &f. the power. held a power could ha•10 creates an to create a present or future interest, preseRt 

or future, in the decedent. 9f the decedent's creditors, the decedent's estate, or the creditors of the 

decedent's estate and includes a power to revoke or invade the principal of a trust or other property 

arrangement. 

ti-Y+1Y.ill "Probate estate" means property, whether real or personal, movable or immovable, wherever 

situated, that would pass by intestate succession if the decedent died without a valid will. 

(viii) "Property" includes values subject to a beneficiary designation. 

Mi!ltl "Right to income" includes a right to payments under~ a commercial or private annuItv. 

an annuity trust, a unitrust, or 2 similar eontFaetual arrangement. 

(x) "Transfer", as it relates to a transfer by or of the decedent, includes: 

(A) an exercise or release of a presently exercisable general power of appointment held by the 

decedent: 

(Bl a lapse at death of a presently exercisable general power of appointment held by the decedent; 

and 

(C) an exercise, release, or lapse of a general power of appointment that the decedent created in 

the decedent and of a power described in subsection (2)(b)(ii)(Bl that the decedent conferred on a 

nonadverse party. 

(vi) "Value et property ewnoEI ev tl=le sur\'iYiA!l spo1,JS0 at tl=lo deoedont's Eloatl=l" amJ "val1,Je of 

property to •1,'l=liol=l tl=lo surviYiR!l spo1,Jse suoeoeas 13v reason of tl=le deeodont's aoatl=l" inolude the ooFRFRuted 

•,•aluo of OR'( presoRt or fut1,JF0 interest tl=lon t:lold 13r tl=lo sur>;i>.•iR!l spouse ana the eoFRFRutod value of 

aFRounts pavable to tl:le smvi•tiRtJ spo1,Jse after tl=lo aoeoaont's doatl:l 1,JAaer anv trust, life insurance 

settleFRont eptien, annuit~• eentraet, pul31ie er pri>tate pension, disabilit>,> eeFRpensatien, eleatl=t 13enefit or 

retirement plan, or any siFRilar arran€jeFRont, eirnlusi•;o of tl=le foaoral soeial eoourity s·;steA'I, 

(b)fil As used in s1,113seotions subsection (2)(b)(iiil1AJ.. ana {2111311iv), "transfer" inel1,1Eles an 0)(ereise 

er release of a pa 11or ef appointA'leAt b1,1t does net ineluee a lapse of a po,..,·er ef appeintFRent "termination": 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

(Al with respect to a right or interest in property, means that the right or interest terminated by the 

terms of the governing instrument or that the decedent transferred or relinquished the right or interest; and 

(Bl with respect to a power over property, means that the power terminated by exercise, release, 

lapse, or default or otherwise. 

(ii) With respect to a power described in subsection (2)(b)(i)(AI, "termination" means that the power 

terminated by exercise or release, but not by lapse or by default or otherwise. 

12) The augmented estate consists of the sum of: 

la) the value of the decedent's probate estate, reduced by funeral and administration expenses, 

homestead allowance, family allowances aAel e11ernpti0As, exempt property, and enforceable claims; 

lb) the value of the decedent'n reelaiA1able estate nonprobate transfers to other, which is are 

composed of all property, whether real or personal, movable or immovable, wherever situated, not included 

in tho decedent's probate estate, of any of tho following types: 

Ii) property, to tho O11tOAt the passiAg of tho priAeipal thereof to or for the aoAefit of aA~' person, 

other th a A the eloeedeAt' s survi\1iAg spouse, was St,Jajest to of any of the following types that passed 

outside probate at the decedent's death: 

(Al property over which the decedent alone, immediately before death, held a presently exercisable 

general power of appointment held ay tho deseeloAt aloAe, if the eloeedeAt held that power iAlmediatoly 

aefore death or if aAd to the e11tOAt tRo deeedent, while FRarrieel to tRe St,Jrvi11iAg spouse aAd during the 

2 year period preeediAg the deooelent' s deatR, released that power or eMCereised tRat power iA fa•,or of an-,1 

person other thaA tJcie deeoeleAt or tRO dooodeAt's estate, SflOt,JSO, or sun,ii11iAg spol,lse; the amount included 

is the value of the property subject to the power, to the extent that the property was passed at the 

decedent's death, by exercise, release, lapse, or default or otherwise, to or for the benefit of any person 

other than the decedent's estate or surviving spouse; 

W(B) the decedent's fractional interest in property, to t1'1e oMCteAt ef tJcie deeeeloAt's uAilatorall•r 

so11oraale iAterest t1'lereiA, held by the decedent and aAy et1'lor perseA, eMCeept the eleoedeAt's surviving 

spouse, in joint tenancy with the right of survivorship;,, if the deoodont 1'leld t1'lat iAterost iFAA1ediatol1( aefore 

doatR or if anel to tJcie e11tent tho deoodont, while rnarrieel to t1'le sur11i11iAg spouse and dming t1'le 2 year 

13eriod preeodiAg tho deeedeAt's death, UaAsforrod that interest to BA',' 13orson the amount included is the 

value of the decedent's fractional interest, to the extent that the fractional interest was passed by right of 

survivorship at the decedent's death to a surviving joint tenant other than the decedent's surviving spouse; 

~na Le11lslatlve council 
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(Cl the decedent's ownership interest in property or accounts hold in POD, TOD, or co-ownership 

2 registration with the right of survivorship; tho amount included is tho value of tho decedent's ownership 

3 interest, to tho extent that the decedent's ownership interest passed at tho decedent's death to or for the 

4 benefit of any person other than tho decedent's estate or surviving spouse; or 

5 -!tti+J.Ql proceeds of insurance, including accidental death benefits, on tho life of the decedent 

6 payable to any persen other than the etoeoetont's sur¥i 1,ing spouse, if tho decedent owned the insurance 

7 policy anet hael tho po•,•;er to ehange tho bonofieiary of the insuranoo palioy or if tho insuranse poliey was 

8 subjeet to immediately before death or if and to tho extent that tho decedent alone and immediately before 

9 death held a presently exercisable general power of appointment holet b•1• the eleeeelont alone immoetiately· 

1 O before eleath or if anet to ti'lo oi<tent tho eleeeelent, while marries to the survi¥ing spouse and euring tho 

11 2 ·,-ear perioel proeeeing ti'le eeeoelent's eloath, transforroe that polio•( to any persen ether than tho 

12 eoeoetont's surviving spouse over tho policy or its proceeds; af!e tho amount included is tho value of tho 

13 proceeds, to the extent that they were payable at tho decedent's death to or for the benefit of any person 

14 other than the decedent's estate or surviving spouse; 

15 fivtllil property transferred in any of tho following forms by tho decedent to an·, person other tl~an 

16 a bona fieto purohaser at any time during tho dosoeont's marriage to the suP1i·,ing spouse, to er for tho 

1 7 benefit of any person ether than tho survi·,ing spause, if tho transfer is ef an•,- of tho following typos: 

18 (A) any irrevocable transfer ta tho eittent that in which tho decedent retained at the time of or 

19 during tho 2 year porioe preoeeing eeath tho right to tho possession or enjoyment of, or f+§flt to the income 

20 from, the property if and to the extent that the decedent's right terminated at or continued beyond tho 

21 decedent's death; the amount included is tho value of tho fraction of tho property to which the decedent's 

22 right related, to tho extent that the fraction of tho property was passed outside probate to or for the benefit 

23 of any person other than tho decedent's estate or surviving spouse; or 

24 (B) any transfer ta the 011tont that at the time of or eturin!! ti=lo 2 ~•ear porioel proeeeling tho 

25 Eleooelent's eeath, in which tho decedent created a power over the income or principal was subjoet to a 

26 ~ of the transferred property, exercisable by the decedent alone or in conjunction with any other 

27 person, or exercisable by a nonadvorse party, for tho benefit of the decedent, the decedent's creditors, Gf 

28 the decedent's estate, or the creditors of the decedent's estate; tho amount included is tho value of the 

29 property subject to the power, to the extent that the power was exercisable at the decedent's death to or 

30 for the benefit of any person other than the decedent's surviving spouse or to the extent that the property 

~na Ler,ls/atlve coundl 
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subject to the power passed at the decedent's death, by exercise, release, lapse, or default or otherwise, 

to or for the benefit of any person other than the decedent's estate or surviving spouse; and 

(iii) property that passed during marriage and during the 2-year period preceding the decedent's 

death as a result of a transfer by the decedent if the transfer was of any of the following types: 

IA) any property that passed as a result of the termination of a right or interest in, or power over, 

property that would have been included in the augmented estate under subsection 12)(b)(i){A), (2)(b)(i)(B), 

12)(b)li)(C), or (2)(b)(ii) if the right, interest, or power had not terminated until the decedent's death; the 

amount included is the value of the property that would have been included under these subsections, 

except that that property is valued at the time that the right, interest, or power terminated, and is included 

only to the extent that the property passed upon termination to or for.the benefit of any person other than 

the decedent or the decedent's estate, spouse, or surviving spouse; 

(8) any transfer of or relating to an insurance policy on the life of the decedent if the proceeds 

would have been included in the augmented estate under subsection (2)(b)li)(D) had the transfer not 

occurred; the amount included is the value of the insurance proceeds to the extent that the proceeds were 

payable at the decedent's death to or for the benefit of any person other than the decedent's estate or 

surviving spouse; or 

(Cl any transfer of propertyL to the extent tl=te deeedeAt's eoAtFieutioA to it, as a 13eFoentage ef the 

wl=tole, was fflaEle EluFing tl=te 2 ·,<eaF porioe JlFoooeiAg tho EloooeoAt's Eloath, av •,Yhioh tl=to JlFOJleFtv is hele 

at the tiffle of OF amiA§ the 2 yeaF J3eFioe i:ireoeeing tho Eloeeeont's death 131• tho Eleooeont ans aAether, 

otheF thaA tho eleeeeont's sur¥i¥iAg SJlOUSe, with Fight of SUF'JiVOFShiJ3; OF 

(D) anv tFansfoF not otherwise included in the augmented estate, made to or for the benefit of a 

do nee EluFing tho 2 ·;ear JlBFiod pFeeeeiAg tho doeedoAt's doatl=t person other than the decedent's surviving 

spouse; the amount included is tho value of the transferred property to the extent that the aggregate 

transfers to any one doneo in either of tho J_ years 0>1eood exceeded $10,000; 

(cl the value of the decedent's nonprobate transfers to the decedent's surviving spouse. which are 

composed of all property that passed outside probate at the decedent's death from the decedent to WHieft 

the surviving spouse suoeeoes by reason of the decedent's death, other than ey homestead allo.,,,.aneo, 

O1,ernpt J3FOJ3eFt',', #afflil 111 allowaneo, testate suoeession, er intoMato sueeessien, ineluein9 tho 13rneoeas of 

insuFanee, including~ aeeiaental eieatR Benefits, en the life of the aeeeeient ans ineluaing eenofits 13a-;aele 

uneleF a retirnfflent 13lan in wl=tiol=t the Eloeeaent ·,•;as a 13aFtieii:iant, euolusi¥e et 

~na Ler,tstattve cauncR 
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(i) the decedent's fractional interest in property held as a joint tenant with the right of survivorship, 

2 to the extent that the decedent's fractional interest passed to the surviving spouse as surviving joint tenant; 

3 (iil the decedent's ownership interest in property or accounts held in co-ownership registration with 

4 the right of survivorship, to the extent the decedent's ownership interest passed to the surviving spouse 

5 as surviving co-owner; and 

6 (iii) all other property that would have been included in the augmented estate under subsection 

7 (2)(b)(i) or (2)(b)(ii) had it passed to or for the benefit of a person other than the decedent's spouse, 

8 surviving spouse, the decedent, or the decedent's creditors, estate, or estate creditors, but excluding 

9 property passing to the surviving spouse under the federal social security system; and 

1 0 (d) except to the extent included in the augmented estate under subsection (2l(al or (2)1c). the 

11 value of" 

12 ill property that was owned by the decedent's surviving spouse at the decedent's death, redtieed 

13 bv eAfereeable elaiFAs a!jaiAst that 13re13erty er that s13et1se, 13lt1s the valtie ef aA'letiAts including: 

14 (Al the surviving spouse's fractional interest in property held in joint tenancy with the right of 

15 survivorship; 

16 (Bl the surviving spouse's ownership interest In property or accounts held In co-ownership 

17 registration with the right of survivorship; and 

18 (Cl property that passed to the surviving spouse by reason of the decedent's death, but not 

19 including the spouse's right to homestead allowance, family allowance, exempt property, or payments 

20 under the federal social security system; and 

21 (ii) property that would have been iAeltidable included in the surviving spouse's reelaiFAable estate 

22 nonprobate transfers to others, other than the spouse's fractional and ownership interests included in 

23 subsections (2)(d)(i)(A) and (21(d)(il(B), had the spouse 13redeeeasee been the decedent. Hev,ever, aFAetiAts 

24 Property included under this subsection (2){dl(ii) is valued at the decedent's death, taking into account the 

25 fact that the decedent predeceased the spouse, except that, for purposes of subsections (2)(dl(i)(A) and 

26 (2)(dl(i)IB). the values of the spouse's fractional and ownership interests are determined immediately before 

27 the decedent's death if the decedent was then a joint tenant or a co-owner of the property or accounts. 

28 For purposes of this subsection (2)(d)(ii). proceeds of insurance that would have been iAeltidable included 

29 in the stiri,•i•;iR!l spouse's reelaiFAablo estate nonprobate transfers to others under subsection I2)1blliii) 

30 (2)(bl(i)(D) are not valued as if the stiri,iviR!l spouse were deceased. The value of property included under 

~na Le11tS1atl11e council 
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1 this subsection (2)(d)(ii) is reduced in each category by enforceable claims against the included property 

2 and is reduced by enforceable claims against the surviving spouse. 

3 (3) Any transfer er e11ereise er release et a 13ower of a1313eIntfl'lont The value of any property is 

4 excluded from the decedent's reelaifl'lal3Ie estate nonprobate transfers to others: 

5 (a) to the extent the decedent received adequate and full consideration in money or money's worth 

6 for tJc.e ~ transfer, 011oreiso, or release of the property; or 

7 (bl if irreveeal3Iy Fl'lade the property was transferred with the written eonsent er joinder of,._Q_[jf 

8 the transfer was consented to in writing by. the surviving spouse. 

9 (4) Pro13ert;' is valued as of the deeedent's death, eut an irreveeal3Ie transfer of pro13erty during 

10 the 2 year 13eried 13reeeding the deeedent's death that is ineluded in the deeedent's reelaifl'lasle estate under 

11 sueseetions (2I(b)(il, (2I(el(iil, and (2WiHiv) is 1,aluod as of the tifl'le of the transfer. If the terfl'ls of fflore 

12 than one The value of property includes the commuted value of any present or future interest and the 

13 commuted value of amounts payable under any trust. life insurance settlement option. annuity contract. 

14 public or private pension. disability compensation. death benefit or retirement plan, or any similar 

1 5 arrangement, exclusive of the federal social security system. 

16 (5) In case of overlapping application to the same property of the provisions of subsection (2)W 

17 ~- the property is included in the augmented estate under the provision that yields yielding the highest 

18 valueJ!ut under any one, but only one, of the overlapping provisions if they all yield the same value. ~ 

19 13urposos of this sul3seetion, an "irrevoeal3Ie transfer of 13ro13erty" ineluEles an irrevoeal3Io e11ereise or release 

20 of a 13ower of a1313ointFAont. 

21 (el (a) Althoug"1 under this seotion a 130','fl'lent, itorn of 13ro13ertv, er ether eonofit is ineluded in ti,e 

22 deeeaont's reelairnaele estate, a 13a1(or or other third 13arty is not liasle for having rnaEle a 13ayrnont or 

23 transferred an iMrn of 13ro13erty or etl:ler eonofit to a eenefioiary Elesignateel in a ge,erning insHurnent, or 

24 for having talrnn an•r other aetion in gooa faith relianeo on the validity of a governing instrurnont, u13on 

25 re!juost and satisfoetory 13roof of the dooeelont's Eloath, before the 13a1(or or other third 13art•; reeoived 

26 written notiee frorn tho suP,•iving s13ouse or speuso's re13rosontativo of an intentien te file a 13etition for tAe 

27 eleetive sl:laro or that a 13otition for tho eleetivo share Aas seen filed. A 13a•(or or ether third 13arty is liaele 

28 for 13ayrnonts rnade er otl:ler aetiens talrnn after the 13a~•er er ether third 13artv reooi..,ed .,,ritten notiee of an 

29 intentien te file a 13otitien fer tAe eleotive share er that a 13etition for the eleetive share Aas been filed. 

30 (13) TAe •,witten netieo ef inteAtion te file a 19etitien for the eleetive sAare er that a 13etitien fer the 

~na Ler,lslatlve Council 
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eleeti,•e share has been filed rm1st be mailed to the ,:iayor's or other third party's main offiee or home by 

eert1fied mail, return reeeipt requestee, er serves upen the payer or other thirEl party in the same manner 

as a summens in a ei,•il aetion. Upon reeeipt of written notiee of intention to file a petition fer the elective 

share or that a petition fer the eleetive share has been filed, a pa•,er er other thire party may pay any 

ameunt awed er transfer or depesit any item of prepert~• helEl by it to or with the eeurt ha•~in§ jurisdiction 

of the probate ,:iroceedin§s relatin§ to the deoesent's estate or, if ne prooeedin§S have been eemmeneed, 

te or with the eeurt havin§ jurisdietion ef prebate preeeedin§s relatin§ to deeedents' estates loeated in the 

oounty of the deeedent's residenee. The eeurt shall hole the funds or itom of propert•; ans, upon its 

aetermination under 72 2 225(41, shall order disbursement in aeooreanee with the determinatien. If no 

petition is filed in the eourt within the speeified timo under 72 2 22§(1) or, if filed, the demana fer aR 

eleotiYo share is ·,vitharawn under 72 2 22§(d), tho eeurt shall oreer disbursement to the desi§nateel 

benefieiaf'(. Payments, transfers, er deposits maao to or with the eourt aischar€Je the payer or ether third 

party from all elaims fer the •~alue ef amounts paie te er iteFAs of prof)erty transferred to or aeposited with 

the eeurt. 

(o) Upen 13etitien te the prebate court by the bonefieiary aesi§natee in a §O','Brnin§ instrument, the 

eeurt ma~• erder that all or part of the property 13e paia te the benefieiary in an aFAount and sul3jeet te 

cenditiens consistent ',¥ith this seetion. 

(6) (a) A person who purohases property freFA a reoi13ient for value and without notice er who 

receives a f)ayment er ether iMFA of property in partial or full satisfaction of a le§ally onforsoable ebli§ation 

is neither obli§atea unaer this part to return the 13ayment, item of pro,:ierty, or 13enefit nor lial3le under this 

part for the affiount of the pa•rment er the value of the item of pre,:ierty or benefit. l-lowe•,.er, a person whe, 

not fer ,,alue, rneeiYes a payment, item ef ,:irnperty, or other 13enofit insludea in the deoeaent's reclaimable 

estate is el31i9atee to return tho payment. item ef prof)orty, er 13enefit or is persenall1• liable for the amount 

ef the pa~•FAent or the •,aluo ef the iteffi ef 13roperty or bonem, as pro•,ided in 72 2 227. 

(13) If any seetion er part of an'( sestien ef this part is 13reeR1ptea 131· federal law with rnspect to a 

pa'fffient, an item ef iiropert'f, er an•,• etl=ier benefit ineh;dee in tho eeeedent' s reolaiR'lal31e estate, a person 

who, net fer •1alue, reoei\'OS the payffient, iten=i ef iiro,:ierty, or other 13enefit is obli§ateel ta return that 

f)a','ment, iteFA ot pre13erty, or benefit, or is personally liable fer the an=iount of that payment or the value 

of that item of 13reporty er benefit, as 13roviaea in 72 2 227, ta the ,:iersen who •¥ould l=ia•,e been entitles 

te it were that seetien or part of that section net preempted." 

~na Lt1t1lslatlve councn 
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Section 6. Section 72-2-223, MCA, is amended to read: 

2 "72-2-223. Right of election personal to surviving spouse -- incapacitated surviving spouse. I 1) 

3 The right of election may be exercised only by a surviving spouse who is living when the petition tor the 

4 elective share is filed in the court under 72-2-225( 1). If the election is not exercised by the surviving spouse 

5 personally, it may be exercised on the surviving spouse's behalf by the surviving spouse's conservator, 

6 guardian, or agent under the authority of a power of attorney. 

7 (2) If the election is exercised on behalf of a surviving spouse who is an incapacitated person, the 

8 court shall set aside that portion of the elective-share and supplemental elective-share amounts due from 

9 the decedent's probate estate and recipients of the decedent's roelaiFnable estate nonprobate transfers to 

1 O others under 72-2-227(21 and (31 and shall appoint a trustee to administer that property for the support of 

11 the surviving spouse. For the purposes of this subsection, an election on behalf of a surviving spouse by 

12 an agent under a durable power of attorney is presumed to be on behalf of a surviving spouse who is an 

13 incapacitated person. The trustee shall administer the trust in accordance with the following terms and such 

14 additional terms as the court determines appropriate: 

15 (a) Expenditures of income and principal may be made in the manner, when, and to the extent that 

16 the trustee determines suitable and proper for the surviving spouse's support, without court order but with 

1 7 regard to other support, income, and property of the surviving spouse exclusive of benefits of medical or 

18 other forms of assistance from any state or federal government or governmental agency for which the 

19 surviving spouse qualifies on the basis of need. 

20 (bl During the surviving spouse's incapacity, neither the surviving spouse nor anyone acting on 

21 behalf of the surviving spouse has a power to terminate the trust; but if the surviving spouse regains 

22 capacity, the surviving spouse then acquires the power to terminate the trust and acquire full ownership 

23 of the trust property free of trust by delivering to the trustee a writing signed by the surviving spouse 

24 declaring the termination. 

25 (cl Upon the surviving spouse's death, the trustee shall transfer the unexpended trust property in 

26 the following order: 

27 (i) under the residuary clause, if any, of the will of the predeceased spouse against whom the 

28 elective share was taken, as if that predeceased spouse died immediately after the surviving spouse; or 

29 (ii) to that predeceased spouse's heirs under 72-2-721." 

30 

~na Legislative councu 
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Section 7. Section 72-2-224, MCA, is amended to read: 

2 "72-2-224. Waiver of right to elect and of other rights. 11) The right of election of a surviving 

3 spouse and the rights of the surviving spouse to homestead allowance, exempt property, and family 

4 allowance or any of them may be waived, wholly or partially, before or after marriage, by a written 

5 contract, agreement, or waiver signed by the surviving spouse. The written contract, agreement, or waiver 

6 is enforceable without consideration. 

7 (2) A surviving spouse's waiver is not enforceable if the surviving spouse proves that: 

8 (a) the surviving spouse did not execute the waiver voluntarily; or 

9 (bl the waiver was unconscionable when it was executed and, before execution of the waiver, the 

10 surviving spouse: 

11 (i) was not provided a fair and reasonable disclosure of the property or financial obligations of the 

1 2 decedent; 

13 (ii) did not voluntarily and expressly waive, in writing, any right to disclosure of the property or 

14 financial obligations of the decedent beyond the disclosure provided; and 

15 (iii) did not have or reasonably could not have had an adequate knowledge of the property or 

16 financial obligations of the decedent. 

17 (3) An issue of unconscionability of a waiver is for decision by the court as a matter of law. 

18 (4) Unless it provides to the contrary, a waiver of "all rights", or equivalent language, in the 

19 property or estate of a present or prospective spouse or a complete property settlement entered into after 

20 or in anticipation of separation or divorce is a waiver of all rights to elective share, homestead allowance, 

21 exempt property, and family allowance by each spouse in the property of the other and a renunciation by 

22 each of all benefits that would otherwise pass to that spouse from the other by intestate succession or by 

23 virtue of any will executed before the waiver or property settlement." 

24 

25 NEW SECTION. Section 8. Personal liability of recipients. ( 1) Only original recipients of the 

26 decedent's nonprobate transfers to others, and the donees of the recipients of the decedent's nonprobate 

27 transfers to others, to the extent the donees have the property or its proceeds, are liable to make a 

28 proportional contribution toward satisfaction of the surviving spouse's elective-share or supplemental 

29 elective-share amount. A person liable to make contribution may choose to give up the proportional part 

30 of the decedent's nonprobate transfers to the person or to pay the value of the amount for which the 

~na Leglslatlve council 
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1 person is liable. 

2 (2) If any section or part of any section of this part is preempted by federal law with respect to a 

3 payment, an item of property, or any other benefit included in the decedent's nonprobate transfers to 

4 others, a person who, not for value, receives the payment, item of property, or other benefit is obligated 

5 to return that payment, item of property, or benefit or is personally liable for the amount of that payment 

6 or the value of that item of property or benefit, as provided in 72-2-227, to the person who would have 

7 been entitled to it were that section or part of that section not preempted. 

8 

9 NEW SECTION. Section 9. Protection of payors and other third parties. i 1) Although under 

1 O 72-2-222 a payment, item of property, or other benefit is included in the decedent's nonprobate transfers 

11 to others, a payor or other third party is not liable for having made a payment or transferred an item of 

12 property or other benefit to a beneficiary designated in a governing instrument or for having taken any other 

13 action in good faith reliance on the validity of a governing instrument, upon request and satisfactory proof 

14 of the decedent's death, before the payor or other third party received written notice from the surviving 

15 spouse or spouse's representative of an intention to file a petition for the elective share or that a petition 

16 for the elective share has been filed. A pay or or other third party is liable for payments made or other 

17 actions taken after the payor or other third party received written notice of an intention to file a petition 

1 8 for the elective share or that a petition for the elective share has been filed. 

19 (2) The written notice of intention to file a petition for the elective share or that a petition for the 

20 elective share has been filed must be mailed to the payor's or other third party's main office or home by 

21 certified mail, return receipt requested, or served upon the payor or other third party in the same manner 

22 as a summons in a civil action. Upon receipt of written notice of intention to file a petition for the elective 

23 share or that a petition for the elective share has been filed, a payor or other third party may pay any 

24 amount owed or transfer or deposit any item of property held by it to or with the court having jurisdiction 

25 of the probate proceedings relating to the decedent's estate or, if no proceedings have been commenced, 

26 to or with the court having jurisdiction of probate proceedings relating to decedents' estates located in the 

27 county of the decedent's residence. The court shall hold the funds or item of property and, upon its 

28 determination under 72-2-225(4), shall order disbursement in accordance with the determination. If no 

29 petition is filed in the court within the specified time under 72-2-225(1) or, if filed, the demand for an 

30 elective share is withdrawn under 72-2-225(3), the court shall order disbursement to the designated 
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beneficiary. Payments, transfers, or deposits made to or with the court discharge the payor or other third 

2 party from all claims for the value of amounts paid to or items of property transferred to or deposited with 

3 the court. 

4 (3) Upon petition to the probate court by the beneficiary designated in a governing instrument, the 

5 court may order that all or part of the property be paid to the beneficiary in an amount and subject to 

6 conditions consistent with this section. 

7 

8 Section 10. Section 72-2-225, MCA, is amended to read: 

9 "72-2-225. Proceeding for elective share -- time limit. ( 1) Except as provided in subsection ( 2), the 

1 O election must be made by filing in the court and mailing or delivering to the personal representative, if any, 

11 a petition for the elective share within 9 months after the date of the decedent's death or within 6 months 

12 after the probate of the decedent's will, whichever limitation later expires. The surviving spouse shall give 

1 3 notice of the time and place set for hearing to persons interested in the estate and to the distributees and 

14 recipients of portions of the augmented estate whose interests will be adversely affected by the taking of 

15 the elective share. Except as provided in subsection 12), the decedent's FeelaiFRaele estate, nonprobate 

16 transfers to others described in 72-2-222(2)(b), is not included within the augmented estate for the purpose 

17 of computing the elective share if the petition is filed more than 9 months after the decedent's death. 

18 (2) Within 9 months after the decedent's death, the surviving spouse may petition the court for 

19 an extension of time for making an election. If, within 9 months after the decedent's death, the spouse 

20 gives notice of the petition to all persons interested in the decedent's FOelaiFRaele estate, nonprobate 

21 transfers to others the court for cause shown by the surviving spouse may extend the time for election. 

22 If the court grants the spouse's petition for an extension, the decedent's FeelaiFRaele estate, nonprobate 

23 transfers to others described in 72-2-222(2)(b), is not excluded from the augmented estate for the purpose 

24 of computing the elective-share and supplemental elective-share amounts if the spouse makes an election 

25 by filing in the court and mailing or delivering to the personal representative, if any, a petition for the 

26 elective share within the time allowed by the extension. 

27 (3) The surviving spouse may withdraw a demand for an elective share at any time before entry 

28 of a final determination by the court. 

29 14) After notice and hearing, the court shall determine the elective-share and supplemental 

30 elective-share amounts and shall order its payment from the assets of the augmented estate or by 
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contribution as appears appropriate under 72-2-227. If it appears that a fund or property included in the 

2 augmented estate has not come into the possession of the personal representative or has been distributed 

3 by the personal representative, the court nevertheless shall fix the liability of any person who has any 

4 interest in the fund or property or who has possession thereof, whether as trustee or otherwise. The 

5 proceeding may be maintained against fewer than all persons against whom relief could be sought, but no 

6 person is subject to contribution in any greater amount than the person would have been under 72-2-227 

7 if relief had been secured against all persons subject to contribution. 

8 (5) The order or judgment of the court may be enforced as necessary in suit for contribution or 

9 payment in other courts of this state or other jurisdictions." 

10 

1 1 

12 

Section 11. Section 72-2-227, MCA, is amended to read: 

"72-2-227. ChaFgiRg spo11se with ewReEI assets aREI gifts ,eeei~·ed liallilit't' of otheFs foF llalaRee 

13 et Sources from which elective share payable. (1) In the proceeding for an elective share, the following are 

14 applied first to satisfy the elective-share amount and to reduce or eliminate any contributions due from the 

15 decedent's probate estate and recipients of the decedent's reelaimable estate nonprobate transfers to 

16 others: 

17 (a) amounts included in the augmented estate under 72-2-222(2)(a) that pass or have passed to 

18 the surviving spouse by testate or intestate succession; 

19 (b) amounts included in the augmented estate under 72-2-222(2)(c); 

20 (cl amounts included in the augmented estate that would have passed to the spouse but were 

21 disclaimed; and 

22 (d) amounts included in the augmented estate under 72-2-222(2)(d) up to the applicable percentage 

23 thereof. For purposes of this subsection (d), the "applicable percentage" is twice the elective-share 

24 percentage set forth in the schedule in 72-2-221 ( 1 l appropriate to the length of time the spouse and the 

25 decedent were married to each other. 

26 (2) If, after the application of subsection (1). the elective-share amount is not fully satisfied or the 

27 surviving spouse is entitled to a supplemental elective-share amount, amounts included in the decedent's 

28 probate estate and that 13ertioA ef in the decedent's roslaiffiable estate nonprobate transfers to others, other 

29 than amounts irr011eeabl 1( traAsferreEI witl=liR 2 '(ears befere tl=le EleeeEleRt's aeatl=l included under 

30 72-2-222{2){bl(iii)(A) or 72-2-222{2l!bl!iiil(C). are applied first to satisfy the unsatisfied balance of the 
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elective-share amount or the supplemental elective-share amount. The decedent's probate estate and that 

2 portion of the decedent's reelaimable estate nonprobate transfers to others are applied so that liability for 

3 the unsatisfied balance of the elective-share amount or for the supplemental elective-share amount is 

4 equitably apportioned among the recipients of the decedent's probate estate and of that portion of the 

5 decedent's reelaimable estate nonprobate transfers to others in proportion to the value of their interests 

6 therein. 

7 (3) If, after the application of subsections (1) and (2), the elective-share or supplemental 

8 elective-share amount is not fully satisfied, the remaining portion of the decedent's realaimaele estate 

9 nonprobate transfers to others is applied so that liability for the unsatisfied balance of the elective-share 

1 0 or supplemental elective-share amount is equitably apportioned among the recipients of that remaining 

11 portion of the decedent's reelaimable estate nonprobate transfers to others in proportion to the value of 

12 their interests therein. 

13 \<II ORI•,• ori§iAal reei13ieAts of the realaimablo estate eleseriboel iA 72 2 222(2)\13) aAel tho EloAoes 

14 of the reoi13ients of the reclaimable estate to tho B*tBnt tho aoAoos ha't'e the 13ro13erty or its 13roceeas are 

15 liable to make a 13ro13orti0Aal oontrieutioA to·,.,,arel satisfaatioA of the surviviAg s13ouse's olootive share or 

16 su1313lemental oloetive share amouAt. /\ 13orsoA liable to eontributioA may ahooso to §ivo up tho pro13ortional 

17 13art of the reelaimablo estate or to 13ay tho value of the amount for .,..,hieh the 13ersoA is liable." 

18 

19 Section 12. Section 72-2-331, MCA, is amended to road: 

20 "72-2-331. Entitlement of spouse -- premarital will. ( 1) If a testator's surviving spouse married the 

21 testator after the execution of the will, the surviving spouse is entitled to receive, as an intestate share, 

22 no less than the value of the share of tho estate the spouse would have received if tho testator had died 

23 intestate as to that portion of the testator's estate, if any, that is neither devised to a child of tho testator 

24 who was born before tho testator married tho surviving spouse and who is not a child of the surviving 

25 spouse nor devised to the descendant of such a child or passes under 72-2-613 or 72-2-614 to such a child 

26 or to a descendant of such a child, unless: 

27 (a) it appears from the will or other evidence that the will was made in contemplation of tho 

28 testator's marriage to the surviving spouse; 

29 (b) tho will expresses the intention that it is to be effective notwithstanding any subsequent 

30 marriage; or 

~na Ler,lslatlve councll 
- 22 -



54th Legislaturry LC0B 14.01 

1 (c) the testator provided for the spouse by transfer outside the will and the intent that the transfer 

2 be in lieu of a testamentary provision is shown by the testator's statements or is reasonably inferred from 

3 the amount of the transfer or other evidence. 

4 (21 In satisfying the share provided by this section, devises made by the will to the testator's 

5 surviving spouse, if any, are applied first and other devises, other than a devise to a child of the testator 

6 who was born before the testator married the surviving spouse and who is not a child of the surviving 

7 spouse or a devise or substitute gift under 72-2-613 or 72-2-614 to a descendant of such a child, abate 

8 as provided in 72-3-901." 

9 

10 Section 13. Section 72-2-332, MCA, is amended to read: 

11 "72-2-332. Omitted children. (1) Except as provided in subsection (2), if a testator fails to provide 

12 in the testator's will for any of the testator's children born or adopted after the execution of the will, the 

13 omitted after-born or after-adopted child receives a share in the estate as follows: 

14 (a) If the testator had no child living when the testator executed the will, an omitted after-born or 

1 5 after-adopted child receives a share in the estate equal in value to that which the child would have received 

16 had the testator died intestate unless the will devised all or substantially all of the estate to the other parent 

17 of the omitted child and that other parent survives the testator and is entitled to take under the will. 

18 (b) If the testator had one or more children living when the testator executed the will and the will 

19 devised property or an interest in property to one or more of the then-living children, an omitted after-born 

20 or after-adopted child is entitled to share in the testator's estate as follows: 

21 (i) The portion of the testator's estate in which the omitted after-born or after-adopted child is 

22 entitled to share is limited to devises made to the testator's then-living children under the will. 

23 (ii) The omitted after-born or after-adopted child is entitled to receive the share of the testator's 

24 estate, as limited in subsection (1)(b)(i), that the child would have received had the testator included all 

25 omitted after-born and after-adopted children with the children to whom devises were made under the will 

26 and had given an equal share of the estate to each child. 

27 (iii) To the extent feasible, the interest granted an omitted after-born or after-adopted child under 

28 this section must be of the same character, whether equitable or legal, present or future, as that devised 

29 to the testator's then-living children under the will. 

30 (iv) In satisfying a share provided by this subsection (1)(b), devises to the testator's children who 
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were living when the will was executed abate ratably. In abating the devises of the then-living children, the 

2 court shall preserve to the maximum extent possible the character of the testamentary plan adopted by the 

3 testator. 

4 12) Subsections 11 )(al, and (1 )(bl, ans (3) do not apply if: 

5 (a) it appears from the will that the omission was intentional; or 

6 (bl the testator provided for the omitted after-born or after-adopted child by transfer outside the 

7 will and the intent that the transfer be in lieu of a testamentary provision is shown by the testator's 

8 statements or is reasonably inferred from the amount of the transfer or other evidence. 

9 (3) E11eept as pre.,.iaes in st10seetien (2), if !fat the time of execution of the will the testator falls 

1 O to provide in the testator's will for a living child solely because the testator believes the child to be dead, 

11 the child is entitled to share in the estate as if the child were an omitted after-born or after-adopted child. 

12 (4) In satisfying a share provided by subsection ( 1 )(a), devises made by the will abate as provided 

13 in 72-3-901." 

14 

15 Section 14. Section 72-2-613, MCA, is amended to read: 

16 "72-2-613. Antilapse -- deceased devisee -- class gifts. (1) As used in this section, the following 

17 definitions apply: 

18 (a) "Alternative devise" means a devise that is expressly created by the will and that under the 

19 terms of the will may take effect instead of another devise on the happening of one or more events, 

20 including survival of the testator or failure to survive the testator, whether an event is expressed in 

21 condition-precedent, condition-subsequent, or any other form. A residuary clause constitutes an alternative 

22 devise with respect to a nonresiduary devise only if the will specifically provides that, upon lapse or failure, 

23 the nonresiduary devise or nonresiduary devises in general pass under the residuary clause. 

24 (bl "Class member" includes an individual who fails to survive the testator but who would have 

25 taken under a devise in the form of a class gift had the individual survived the testator. 

26 (c) "Devise" includes an alternative devise, a devise in the form of a class gift, and an exercise of 

27 a power of appointment. 

28 (d) "Devisee" includes: 

29 (i) a class member if the devise is in the form of a class gift; 

30 (ii) an individual or class member who was deceased at the time the testator executed the testator's 
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1 will as well as an individual or class member who was then living but who failed to survive the testator; 

2 and 

3 (iii) an appointee under a power of appointment exercised by the testator's will. 

4 le) "Stepchild" means a child of the surviving, deceased, or former spouse of the testator or of the 

5 donor of a power of appointment but not a child of the testator or donor. 

6 (f) "Surviving devisee" or "surviving descendant" means a devisee or a descendant who neither 

7 predeceased the testator nor is considered to have predeceased the testator under 72-2-712. 

8 (g) "Testator" includes the donee of a power of appointment if the power is exercised in the 

9 testator's will. 

1 O 12) If a devisee fails to survive the testator and is a grandparent, a descendant of a grandparent, 

11 or a stepchild of either the testator or the donor of a power of appointment exercised by the testator's will, 

12 the following apply: 

13 (a) Except as provided in subsection (2)(d), if the devise is not in the form of a class gift and the 

14 deceased devisee leaves surviving descendants, a substitute gift is created in the devisee's surviving 

15 descendants. They take by representation the property to which the devisee would have been entitled had 

16 the devisee survived the testator. 

17 lb) Except as provided in subsection (2)(d), if the devise is in the form of a class gift, other than 

18 a devise to "issue", "descendants", "heirs of the body", "heirs", "next of kin", "relatives", or "family" or 

19 a class described by language of similar import, a substitute gift is created in the surviving descendants of 

20 any deceased devisec or se,•isee's s1,1r>,ci•;in@ seseensants. The property to which the devisees would have 

21 been entitled had all of them survived the testator passes to the surviving devisees and the surviving 

22 descendants of the deceased devisees. Each surviving devisee takes the share to which the devisee would 

23 have been entitled had the deceased devisees survived the testator. Each deceased devisee's surviving 

24 descendants who are substituted for the deceased devisee take by representation the share to which the 

25 deceased devises would have been entitled had the deceased devisee survived the testator. For purposes 

26 of this subsection (b), "deceased devisee" means a class member who failed to survive the testator and 

27 left one or more surviving descendants. 

28 le) For purposes of 72-2-611, words of survivorship, such as in a devise to an individual "if the 

29 individual survives me" or in a devise to "my surviving children", are not, in the absence of additional 

30 evidence, a sufficient indication of an intent contrary to the application of this section. 
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(d) If the will creates an alternative devise with respect to a devise for which a substitute gift is 

2 created by subsection (2)Ia) or I2)(bl, the substitute gift is superseded by the alternative devise only 1f an 

3 expressly designated devisee of the alternative devise is entitled to take under the will. 

4 le) Unless the language creating a power of appointment expressly excludes the substitution of 

5 the descendants of an appointee for the appointee, a surviving descendant of a deceased appointee of a 

6 power of appointment may be substituted for the appointee under this section, whether or not the 

7 descendant is an object of the power. 

8 (3) If, under subsection 12), substitute gifts are created and not superseded with respect to more 

9 than one devise and the devises are alternative devises, one to the other, the determination of which of 

1 0 the substitute gifts takes effect is resolved as follows: 

11 (al Except as provided in subsection (3)(bl, the devised property passes under the primary 

12 substitute gift. 

13 lb) If there is a younger-generation devise, the devised property passes under the 

14 younger-generation substitute gift and not under the primary substitute gift. 

15 (c) As used in this subsection (3), the following definitions apply: 

16 (il "Primary devise" means the devise that would have taken effect had all the deceased devisees 

17 of the alternative devises who left surviving descendants survived the testator. 

18 (iii "Primary substitute gift" means the substitute gift created with respect to the primary devise. 

19 (iii) "Younger-generation devise" means a devise that: 

20 (Al is to a descendant of a devisee of the primary devise; 

21 (Bl is an alternative devise with respect to the primary devise; 

22 (Cl is a devise for which a substitute gift is created; and 

23 (D) would have taken effect had all the deceased devisees who left surviving descendants survived 

24 the testator except the deceased devisee or devisees of the primary devise. 

25 (iv) "Younger-generation substitute gift" means the substitute gift created with respect to the 

26 younger-generation devise." 

27 

28 Section 15. Section 72-2-712, MCA, is amended to read: 

29 "72-2-712. Requirement of survival by one hundred twenty hours. (1) For the purposes of chapters 

30 1 through 5, e11eept fer purpeses ef Title 72, el'lapter e, part a, aAa except as provided in subsection (4), 
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an individual who is not established by clear and convincing evidence to have survived an event, including 

2 the death of another individual, by 120 hours is considered to have predeceased the event. 

3 (21 Except as provided in subsection (4) ans e11eept fer a seeurity registereEl in 13enefieiary term 

4 ITODI unEler Title 72, ehapter 6, part a, for purposes of a provision of a governing instrument that relates 

5 to an individual surviving an event, including the death of another indivi.dual, an individual who is not 

6 established by clear and convincing evidence to have survived the event by 120 hours is considered to have 

7 predeceased the event. 

8 (3) (al Except as provided in subsection 14), if: 

9 (i) it is not established by clear and convincing evidence that one of two co-owners with right of 

1 O survivorship survived the other co-owner by 1 20 hours, one-half of the property passes as if one had 

11 survived by 120 hours and one-half as if the other had survived by 120 hours; and 

12 (ii) there are more than two co-owners and it is not established by clear and convincing evidence 

13 that at least one of them survived the others by 120 hours, the property passes in the proportion that one 

14 bears to the whole number of co-owners. 

15 (bl For the purposes of this subsection (3), "co-owners with right of survivorship" includes joint 

16 tenants, tenants by the entireties, and other co-owners of property or accounts held under circumstances 

17 that entitle one or more to the whole of the property or account on the death of the other or others. 

18 (4) This seetien Elees Survival by 120 hours is not~ required if: 

19 (a) the governing instrument contains language dealing explicitly with simultaneous deaths or 

20 deaths in a common disaster and that language is operable under the facts of the case; 

21 (bl the governing instrument expressly indicates that an individual is not required to survive an 

22 event, including the death of another individual, by any specified period or expressly requires the individual 

23 to survive the event by a specified period;. However, survival of the event or the specified period must be 

24 established by clear and convincing evidence. 

25 (cl the imposition of a 120-hour requirement of survival would cause a nonvested property interest 

26 or a power of appointment to fail to qualify for validity under 72-2-100211 )(al, (2)(a), or (311a) or to become 

27 invalid under 72-2-1002(1 )(b), (2)1b), or (3)(b); however, survival must be established by clear and 

28 convincing evidence; or 

29 (d) the application of this seotien a 120-hour requirement of survival to multiple governing 

30 instruments would result in an unintended failure or duplication of a disposition. However, survival'must 

~na Leglslatlve councn 
- 27 -



54th Legislature LC0814.01 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

be established by clear and convincing evidence. 

(5) (al A payor or other third party is not liable for having made a payment or transferred an item 

of property or any other benefit to a beneficiary designated in a governing instrument who, under this 

section, is not entitled to the payment or item of property, or for having taken any other action in good faith 

reliance on the beneficiary's apparent entitlement under the terms of the governing instrument, before the 

payor or other third party received written notice of a claimed lack of entitlement under this section. A 

payor or other third party is liable for a payment made or other action taken after the payor or other third 

party received written notice of a claimed lack of entitlement under this section. 

(bl Written notice of a claimed lack of entitlement under subsection (5l(a) must be mailed to the 

payor's or other third party's main office or home by certified mail, return receipt requested, or served upon 

the payor or other third party in the same manner as a summons in a civil action. Upon receipt of written 

notice of a claimed lack of entitlement under this section, a payor or other third party may pay any amount 

owed or transfer or deposit any item of property held by it to or with the court having Jurisdiction of the 

probate proceedings relating to the decedent's estate or, if no proceedings have been commenced, to or 

with the court having jurisdiction of probate proceedings relating to decedents' estates located in the 

county of the decedent's residence. The court shall hold the funds or item of property and, upon its 

determination under this section, shall order disbursement in accordance with the determination. Payments, 

transfers, or deposits made to or with the court discharge the payor or other third party from all claims for 

the value of amounts paid to or items of property transferred to or deposited with the court. 

(6) (a) A person who purchases property for value and without notice or who receives a payment 

or other item of property in partial or full satisfaction of a legally enforceable obligation is neither obligated 

under this section to return the payment, item of property, or benefit nor liable under this section for the 

amount of the payment or the value of the item of property or benefit. However, a person who, not for 

value, receives a payment, item of property, or other benefit to which the person is not entitled under this 

section is obligated to return the payment, item of property, or benefit, or is personally liable for the amount 

of the payment or the value of the item of property or benefit, to the person who is entitled to it under this 

section. 

(bl If this section or any part of this section is preempted by federal law with respect to a payment, 

an item of property, or any other benefit covered by this section, a person who, not for value, receives the 

payment, item of property, or other benefit to which the person is not entitled under this section is 
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obligated to return the payment, item of property, or benefit, or is personally liable for the amount of the 

2 payment or the value of the item of property or benefit, to the person who would have been entitled to it 

3 were this section or part of this section not preempted." 

4 

5 Section 16. Section 72-2-716, MCA, is amended to read: 

6 "72-2-716. Life insurance -- retirement plan -- account with POD designation -- transfer-on-death 

7 registration -- deceased beneficiary. I 1) As used in this section, the following definitions apply: 

8 la) "Alternative beneficiary designation" means a beneficiary designation that is expressly created 

9 by the governing instrument and that under the terms of the governing instrument may take effect instead 

10 of another beneficiary designation on the happening of one or more events, including survival of the 

11 decedent or failure to survive the decedent, whether an event is expressed in condition-precedent, 

12 condition-subsequent, or any other form. 

13 (b) "Beneficiary" means the beneficiary of a beneficiary designation under which the beneficiary 

14 must survive the decedent and includes: 

15 {i) a class member if the beneficiary designation is in the form of a class gift; and 

16 (ii) an individual or class member who was deceased at the time the beneficiary designation was 

17 executed as well as an individual or class member who was then living but who failed to survive the 

18 decedent. but excludes a joint tenant of a joint tenancy with the right of survivorship and a party to a joint 

19 and survivorship account. 

20 (c) "Beneficiary designation" includes an alternative beneficiary designation and a beneficiary 

21 designation in the form of a class gift. 

22 {d) "Class member" includes an individual who fails to survive the decedent but who would have 

23 taken under a beneficiary designation in the form of a class gift had the individual survived the decedent. 

24 (e) "Stepchild" means a child of the decedent's surviving, deceased, or former spouse but not a 

25 child of the decedent. 

26 {f) "Surviving beneficiary" or "surviving descendant" means a beneficiary or a descendant who 

27 neither predeceased the decedent nor is considered to have predeceased the decedent under 7 2-2-712. 

28 (2) If a beneficiary fails to survive the decedent and is a grandparent, a descendant of a 

29 grandparent, or a stepchild of the decedent, the following provisions apply: 

30 (a) Except as provided in subsection I2lldL if the beneficiary designation is not in the form of a 
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class gift and the deceased beneficiary leaves surviving descendants, a substitute gift is created in the 

2 beneficiary's surviving descendants. They take by representation the property to which the beneficiary 

3 would have been entitled had the beneficiary survived the decedent. 

4 (b) Except as provided in subsection (2)(d), if the beneficiary designation is in the form of a class 

5 gift, other than a beneficiary designation to "issue", "descendants", "heirs of the body", "heirs", "next of 

6 kin", "relatives", or "family" or a class described by language of similar import, a substitute gift is created 

7 in the surviving descendants of any deceased beneficiary or llenefieiary's s1:1rvi 1t'in9 deseendants. The 

8 property to which the beneficiaries would have been entitled had all of them survived the decedent passes 

9 to the surviving beneficiaries and the surviving descendants of the deceased beneficiaries. Each surviving 

1 O beneficiary takes the share to which the surviving beneficiary would have been entitled had the deceased 

11 beneficiaries survived the decedent. Each deceased beneficiary's surviving descendants who are substituted 

12 for the deceased beneficiary take by representation the share to which the deceased beneficiary would have 

13 been entitled had the deceased beneficiary survived the decedent. For purposes of this subsection (b), 

14 "deceased beneficiary" means a class member who failed to survive the decedent and left one or more 

15 surviving descendants. 

16 (c) For the purposes of 72-2-711, words of survivorship, such as in a beneficiary designation to 

17 an individual "if the individual survives me" or in a beneficiary designation to "my surviving children", are 

18 not, in the absence of additional evidence, a sufficient indication of an intent contrary to the application 

19 of this section. 

20 (d) If a governing instrument creates an alternative beneficiary designation with respect to a 

21 beneficiary designation for which a substitute gift is created by subsection (2)(a) or (2)1b), the substitute 

22 gift is superseded by the alternative beneficiary designation only if an expressly designated beneficiary of 

23 the alternative beneficiary designation is entitled to take. 

24 (3) If, under subsection (2), substitute gifts are created and not superseded with respect to more 

25 than one beneficiary designation and the beneficiary designations are alternative beneficiary designations, 

26 one to the other, the determination of which of the substitute gifts takes effect is resolved as follows: 

27 (a) Except as provided in subsection (31(b), the property passes under the primary substitute gift. 

28 (bl If there is a younger-generation beneficiary designation, the property passes under the 

29 younger-generation substitute gift and not under the primary substitute gift. 

30 (c) As used in this subsection (3), the following definitions apply: 
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1 (ii "Primary beneficiary designation" means the beneficiary designation that would have taken 

2 effect had all the deceased beneficiaries of the alternative beneficiary designations who left surviving 

3 descendants survived the decedent. 

4 {ii) "Primary substitute gift" means the substitute gift created with respect to the primary beneficiary 

5 designation. 

6 {iii) "Younger-generation beneficiary designation" means a beneficiary designation that: 

7 (Al is to a descendant of a beneficiary of the primary beneficiary designation; 

8 (B) is an alternative beneficiary designation with respect to the primary beneficiary designation; 

9 {C) is a beneficiary designation for which a substitute gift is created; and 

10 (DI would have taken effect had all the deceased beneficiaries who left surviving descendants 

11 survived the decedent except the deceased beneficiary or beneficiaries of the primary beneficiary 

12 designation. 

13 {iv) "Younger-generation substitute gift" means the substitute gift created with respect to the 

14 younger-generation beneficiary designation. 

15 (4) (a) A payor is protected from liability in making payments under the terms of the beneficiary 

16 designation until the payor has received written notice of a claim to a substitute gift under this section. 

1 7 Payment made before the receipt of written notice of a claim to a substitute gift under this section 

18 discharges the payor, but not the recipient, from all claims for the amounts paid. A payor is liable for a 

19 payment made after the payor has received written notice of the claim. A recipient is liable for a payment 

20 received, whether or not written notice of the claim is given. 

21 {b) The written notice of the claim must be mailed to the payor's main office or home by certified 

22 mail, return receipt requested, or served upon the payor in the same manner as a summons in a civil action. 

23 Upon receipt of written notice of the claim, a payor may pay any amount owed by it to the court having 

24 jurisdiction of the probate proceedings relating to the decedent's estate or, if no proceedings have been 

25 commenced, to the court having jurisdiction of probate proceedings relating to decedents' estates located 

26 in the county of the decedent's residence. The court shall hold the funds and, upon its determination under 

27 this section, shall order disbursement in accordance with the determination. Payment made to the court 

28 discharges the payor from all claims for the amounts paid. 

29 (5) (a) A person who purchases property for value and without notice or who receives a payment 

30 or other item of property in partial or full satisfaction of a legally enforceable obligation is neither obligated 
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under this section to return the payment, item of property, or benefit nor liable under this section for the 

2 amount of the payment or the value of the item of property or benefit. However, a person who, not for 

3 value, receives a payment, item of property, or other benefit to which the person is not entitled under this 

4 section is obligated to return the payment, item of property, or benefit, or is personally liable for the amount 

5 of the payment or the value of the item of property or benefit, to the person who is entitled to it under this 

6 section. 

7 (b) If this section or any part of this section is preempted by federal law with respect to a payment, 

8 an item of property, or any other benefit covered by this section, a person who, not for value, receives the 

9 payment, item of property, or other benefit to which the person is not entitled under this section is 

1 O obligated to return the payment, item of property, or benefit, or is personally liable for the amount of the 

11 payment or the value of the item of property or benefit, to the person who would have been entitled to it 

12 were this section or part of this section not preempted." 

13 

14 Section 17. Section 72-2-717, MCA, is amended to read: 

15 "72-2-717. Survivorship with respect to future interests under terms of trust -- substitute takers. 

1 6 ( 1) As used in this section, the following definitions apply: 

17 (a) "Alternative future interest" means an expressly created future interest that may take effect 

18 in possession or enjoyment instead of another future interest on the happening of one or more events, 

19 including survival of an event or failure to survive an event, whether an event is expressed in 

20 condition-precedent, condition-subsequent, or any other form. A residuary clause in a will does not create 

21 an alternative future interest with respect to a future interest created in a nonresiduary devise in the will, 

22 whether or not the will specifically provides that lapsed or failed devises are to pass under the residuary 

23 clause. 

24 (b) "Beneficiary" means the beneficiary of a future interest and includes a class member if the 

25 future interest is in the form of a class gift. 

26 (c) "Class member" includes an individual who fails to survive the distribution date but who would 

27 have taken under a future interest in the form of a class gift had the individual survived the distribution 

28 date. 

29 (d) "Distribution date" with respect to a future interest means the time when the future interest 

30 is to take effect in possession or enjoyment. The distribution date need not occur at the beginning or end 
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1 of a calendar day, but may occur at a time during the course of a day. 

2 le) "Future interest" includes an alternative future interest and a future interest in the form of a 

3 class gift. 

4 (fl "Future interest under the terms of a trust" means a future interest that was created by a 

5 transfer creating a trust or to an existing trust or by an exercise of a power of appointment to an existing 

6 trust that directs the continuance of an existing trust, designates a beneficiary of an existing trust, or 

7 creates a trust. 

8 (g) "Surviving beneficiary" or "surviving descendant" means a beneficiary or a descendant who 

9 neither predeceased the distribution date nor is considered to have predeceased the distribution date under 

10 72-2-712. 

11 ( 2) A future interest under the terms of a trust is contingent on the beneficiary surviving the 

12 distribution date. If a beneficiary of a future interest under the terms of a trust fails to survive the 

13 distribution date, the following provisions apply: 

14 (a) Except as provided in subsection (2)(d), if the future interest is not in the form of a class gift 

15 and the deceased beneficiary leaves surviving descendants, a substitute gift is created in the beneficiary's 

16 surviving descendants. They take by representation the property to which the beneficiary would have been 

17 entitled had the beneficiary survived the distribution date. 

18 (b) Except as provided in subsection (2)(d), if the future interest is in the form of a class gift, other 

19 than a future interest to "issue", "descendants", "heirs of the body", "heirs", "next of kin", "relatives", or 

20 "family" or a class described by language of similar import, a substitute gift is created in the surviving 

21 descendants of any deceased beneficiary er beRefieiary' s s1:1r¥i\1iRg deseeRdaRts. The property to which the 

22 beneficiaries would have been entitled had all of them survived the distribution date passes to the surviving 

23 beneficiaries and the surviving descendants of the deceased beneficiaries. Each surviving beneficiary takes 

24 the share to which the surviving beneficiary would have been entitled had the deceased beneficiaries 

25 survived the distribution date. Each deceased beneficiary's surviving descendants who are substituted for 

26 the deceased beneficiary take by representation the share to which the deceased beneficiary would have 

27 been entitled had the deceased beneficiary survived the distribution date. For purposes of this subsection 

28 (2), "deceased beneficiary" means a class member who failed to survive the distribution date and left one 

29 or more surviving descendants. 

30 (c) For the purposes of 72-2-711, words of survivorship attached to a future interest are not, in 
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the absence of additional evidence, a sufficient indication of an intent contrary to the application of this 

2 section. Words of survivorship include words of survivorship that relate to the distribution date or to an 

3 earlier or an unspecified time, whether those words of survivorship are expressed in condition-precedent, 

4 condition-subsequent, or any other form. 

5 (di If a governing instrument creates an alternative future interest with respect to a future interest 

6 for which a substitute gift is created by subsection (2lla) or (2)(b), the substitute gift is superseded by the 

7 alternative future interest only if an expressly designated beneficiary of the alternative future interest is 

8 entitled to take In possession or enjoyment. 

9 131 If, under subsection (2), substitute gifts are created and not superseded with respect to more 

1 O than one future interest and the future interests are alternative future interests, one to the other, the 

11 determination of which of the substitute gifts takes effect is resolved as follows: 

12 (al Except as provided in subsection t3l(b), the property passes under the primary substitute gift. 

13 (bl If there is a younger-generation future interest, the property passes under the 

14 younger-generation substitute gift and not under the primary substitute gift. 

15 (cl As used in this subsection (3), the following definitions apply: 

16 (ii "Primary future interest" means the future interest that would have taken effect had all the 

1 7 deceased beneficiaries of the alternative future interests who left surviving descendants survived the 

18 distribution date. 

19 (ii) "Primary substitute gift" means the substitute gift created with respect to the primary future 

20 interest. 

21 (iii) "Younger-generation future interest" means a future interest that: 

22 (A) is to a descendant of a beneficiary of the primary future interest; 

23 (B) is an alternative future interest with respect to the primary future interest; 

24 !C) is a future interest for which a substitute gift is created; and 

25 ID) would have taken effect had all the deceased beneficiaries who left surviving descendants 

26 survived the distribution date except the deceased beneficiary or beneficiaries of the primary future interest. 

27 (iv) "Younger-generation substitute gift" means the substitute gift created with respect to the 

28 younger-generation future interest. 

29 (4) U Except as provided in subsection (5), if, after the application of subsections !2) and (3), there 

30 is no surviving taker, the property passes in the following order: 
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(a) if the trust was created in a non residuary devise in the transferor's will or in a codicil to the 

2 transferor's will, the property passes under the residuary clause in the transferor's will. For purposes of this 

3 section, the residuary clause is treated as creating a future interest under the terms of a trust. 

4 lb) if no taker is produced by the application of subsection (4)(a), the property passes to the 

5 transferor's heirs under 72-2-721. 

6 (5) If, after the application of subsections (2) and (3), there is no surviving taker and if the future 

7 interest was created by the exercise of a power of appointment: 

8 ia) the property passes under the donor's gift-in-default clause, if any, which clause is treated as 

9 creating a future interest under the terms of a trust: and 

1 0 (b) if no taker is produced by the application of subsection (5)(al, the property passes as provided 

11 in subsection (4). For purposes of subsection 14), "transferor" means the donor if the power was a 

12 nongeneral power and means the do nee if the power was a general power." 

13 

14 Section 18. Section 72-2-719, MCA, is amended to read: 

15 "72-2-719. Representation -- per capita at each generation -- per stirpes. (1) As used in this 

16 section, the following definitions apply: 

17 (a) "Deceased child" or "deceased descendant" means a child or a descendant who either 

18 predeceased the distribution date or is considered to have predeceased the distribution date under 

19 72-2-712. 

20 (bl "Distribution date", with respect to an interest, means the time when the interest is to take 

21 effect in possession or enjoyment. The distribution date need not occur at the beginning or end of a 

22 calendar day but may occur at a time during the course of a day. 

23 (c) "Surviving ancestor", "surviving child", or "surviving descendant" means an ancestor, a child, 

24 or a descendant who neither predeceased the distribution date nor is considered to have predeceased the 

25 distribution date under 72-2-712. 

26 (2) (a) If a governing instrument calls for property to be distributed "per capita at each generation", 

27 the property is divided into as many equal shares as there are: 

28 (i) surviving descendants in the generation nearest to the designated ancestor that contains one or 

29 more surviving descendants; and 

30 (ii) deceased descendants in the same generation who left surviving descendants, if any. 
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(b) Each surviving descendant in the nearest generation is allocated one share. The remaining 

2 shares, if any, are combined and then divided in the same manner among the surviving descendants of the 

3 deceased descendants as if the surviving descendants who were allocated a share and their surviving 

4 descendants had predeceased the distribution date. 

5 (3) la) If an applicable statute or a governing instrument calls for property to be distributed ~ 

6 representatisn" ar "per stirpes", the property is divided into as many equal shares as there are: 

7 Ii) surviving children of the designated ancestor; and 

8 (ii) deceased children who left surviving descendants. 

9 (b) Each surviving child, if any, is allocated one share. The share of each deceased child with 

1 o surviving descendants is divided in the same manner, with subdivision repeating at each succeeding 

11 generation until the property is fully allocated among surviving descendants. 

12 (4) (a) If an applicable statute or a governing instrument calls for property to be distributed "by 

13 representation", the property is divided into as many equal shares as there are: 

14 (i) surviving descendants in the generation nearest to the designated ancestor that contains one or 

15 more surviving descendants; and 

16 (ii) deceased descendants in the same generation who left surviving descendants, if any. 

17 (bl Each surviving descendant in the nearest generation is allocated one share. The share of each 

18 deceased descendant in the same generation as the surviving descendant is divided in the same manner, 

19 with the subdivision repeating at each succeeding generation until the property is fully allocated among 

20 surviving descendants. 

21 f4Hfil For the purposes of subsections (2) ans (3) through (4), an individual who is deceased and 

22 left no surviving descendant is disregarded and an individual who leaves a surviving ancestor who is a 

23 descendant of the designated ancestor is not entitled to a share." 

24 

25 Section 19. Section 72-2-721, MCA, is amended to read: 

26 "72-2-721. F1,1ti,1re iRterests Interests in "heirs" and like. If an applicable statute or a governing 

27 instrument calls for a present or future distribution to or creates a present or future interest in a designated 

28 individual's "heirs", "heirs at law", "next of kin", "relatives", or "family" or language of similar import, the 

29 property passes to those persons, including the state unaer 72 2 11 e, and in such shares as would succeed 

30 to the designated individual's intestate estate under the intestate succession law of the designated 
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individual's domicile in effect at the time the disposition is to take effect in possession or enjoyment as if 

2 the designated individual died at that time. If the designated individual's surviving spouse is living but is 

3 remarried at the time the disposition is to take effect in possession or enjoyment, the surviving spouse Is 

4 not an heir of the designated individual." 

5 

6 Section 20. Section 72-2-811, MCA, is amended to read: 

7 "72-2-811. Disclaimer of property interests. (1) (a) A person or the representative of a person to 

8 whom an interest in or with respect to property or an interest in the property devolves by whatever means 

9 may disclaim it in whole or in part by delivering or filing a written disclaimer under this section. 

1 0 (b) The right to disclaim exists notwithstanding: 

11 (i) any limitation on the interest of the disclaimant in the nature of a spendthrift provision or similar 

12 restriction; or 

13 (iii any restriction or limitation on the right to disclaim contained in the governing instrument. 

14 (c) For purposes of this subsection ( 1), the "representative of a person" includes a personal 

15 representative of a decedent; a conservator of a disabled person; a guardian of a minor or incapacitated 

16 person; a guardian ad !item of a minor, an incapacitated person, an unborn person, an unascertained 

17 person, or a person whose identity or address is unknown; and an agent acting on behalf of the person 

18 within the authority of a power of attorney. The representative of a person may rely on a general family 

19 benefit accruing to the living members of the represented person's family as a basis for making a disclaimer. 

20 (2) The following rules govern the time when a disclaimer must be filed or delivered: 

21 (a) If the property or interest has devolved to the disclaimant under a testamentary instrument or 

22 by the laws of intestacy, the disclaimer must be filed, if of a present interest, not later than 9 months after 

23 the death of the deceased owner or deceased donee of a power of appointment and, if of a future interest, 

24 not later than 9 months after the event determining that the taker of the property or interest is finally 

25 ascertained and the taker's interest is indefeasibly vested. The disclaimer must be filed in the court of the 

26 county in which proceedings for the administration of the estate of the deceased owner or deceased donee 

27 of the power have been commenced. A copy of the disclaimer must be delivered in person or mailed by 

28 certified mail, return receipt requested, to any personal representative or other fiduciary of the decedent 

29 or donee of the power. 

30 (b) If a property or interest has devolved to the disclaimant under a nontestamentary instru'ment 
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or contract, the disclaimer must be delivered or filed, if of a present interest, not later than 9 months after 

2 the effective date of the nontestamentary instrument or contract and, if of a future interest, not later than 

3 9 months after the event determining that the taker of the property or interest is finally ascertained and the 

4 taker's interest is indefeasibly vested. If the person entitled to disclaim does not know of the existence of 

5 the interest, the disclaimer must be delivered or filed not later than 9 months after the person learns of the 

6 existence of the interest. The effective date of a revocable instrument or contract is the date on which the 

7 maker no longer has power to revoke it or to transfer to the maker or another the entire legal and equitable 

8 ownership of the interest. The disclaimer or a copy of the disclaimer must be delivered in person or mailed 

9 by certified mail, return receipt requested, to the person who has legal title to or possession of the interest 

10 disclaimed. 

11 (c) A surviving joint tenant may disclaim as a separate interest any property or interest in property 

12 devolving to the joint tenant by right of survivorship. A surviving joint tenant may disclaim the entire 

13 interest in any property or interest in the property that is the subject of a joint tenancy devolving to the joint 

14 tenant if the joint tenancy was created by act of a deceased joint tenant, the survivor did not join in 

15 creating the joint tenancy, and the survivor has not accepted a benefit under it. 

16 (d) If real property or an interest in the property is disclaimed, a copy of the disclaimer may be 

1 7 recorded in the office of the clerk and recorder of the county in which the property or interest disclaimed 

18 is located. 

19 (3) The disclaimer must: 

20 (a) describe the property or interest disclaimed; 

21 (b) declare the disclaimer and extent of the disclaimer; and 

22 (c) be signed by the disclaimant. 

23 (4) The following are the effects of a disclaimer: 

24 (a) If property or an interest in property devolves to a disclaim ant under a testamentary instrument, 

25 under a power of appointment exercised by a testamentary instrument, or under the laws of intestacy and 

26 the decedent has not provided for another disposition of that interest, should it be disclaimed, or of 

27 disclaimed or failed interests in general, the disclaimed interest devolves as if the disclaimant had 

28 predeceased the decedent, but if by law or under the testamentary instrument the descendants of the 

29 disclaimant would tal1e Hie SiselaimaRt's share in the disclaimed interest by representation or otherwise 

30 were the disclaimant to predecease the decedent, the disclaimed interest passes by representation,__Q_[ 
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passes as directed by the governing instrument, to the descendants of the disclaimant who survive the 

2 decedent. A future interest that takes effect in possession or enjoyment after the termination of the estate 

3 or interest disclaimed takes effect as if the disclaimant had predeceased the decedent. A disclaimer relates 

4 back for all purposes to the date of the death of the decedent. 

5 (bl If property or an interest in property devolves to a disclaimant under a nontestamentary 

6 instrument or contract and the instrument or contract does not provide for another disposition of that 

7 interest, should it be disclaimed, or of disclaimed or failed interests in general, the disclaimed interest 

8 devolves as if the disclaimant had predeceased the effective date of the instrument or contract, but if by 

9 law or under the nontestamentary instrument or contract the descendants of the disclaimant would ~ 

10 H=ie aiselaimant's share in the disclaimed interest by representation or otherwise were the disclaim ant to 

11 predecease the effective date of the instrument, the disclaimed interest passes by representation, or passes 

12 as directed by the governing instrument, to the descendants of the disclaimant who survive the effective 

13 date of the instrument. A disclaimer relates back for all purposes to that date. A future interest that takes 

14 effect in possession or enjoyment at or after the termination of the disclaimed interest takes effect as if the 

15 disclaimant had died before the effective date of the instrument or contract that transferred the disclaimed 

1 6 interest. 

17 (c) The disclaimer or the written waiver of the right to disclaim is binding upon the disclaimant or 

18 person waiving and on all persons claiming through or under either of them. 

19 (5) The right to disclaim property or an interest in the property is barred by: 

20 (a) an assignment, conveyance, encumbrance, pledge, or transfer of the property or interest or a 

21 contract therefor; 

22 lb) a written waiver of the right to disclaim; 

23 (c) an acceptance of the property or interest or benefit under it; or 

24 (d) a sale of the property or interest under judicial sale made before the disclaimer is made. 

25 (6) This section does not abridge the right of a person to waive, release, disclaim, or renounce 

26 property or an interest in property under any other statute. 

27 17) An interest in property that exists on October 1, 1993, as to which, it a present interest, the 

28 time for filing a disclaimer under this section has not expired or, if a future interest, the 1 .,erest has not 

29 become indefeasibly vested or the taker finally ascertained may be disclaimed within 9 months after 

30 October 1, 1993." 
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Section 21. Section 72-2-813, MCA, is amended to read: 

2 "72-2-813. Effect of homicide on intestate succession, wills, trusts, joint assets, life insurance, 

3 and beneficiary designations. (1) For purposes of this section, the following definitions apply: 

4 (a) "Disposition or appointment of property" includes a transfer of an item of property or any other 

5 benefit to a beneficiary designated in a governing instrument. 

6 (b) "Governing instrument" means a governing instrument executed by the decedent. 

7 (cl "Revocable", with respect to a disposition, appointment, provision, or nomination, means one 

8 under which the decedent, at the time of or immediately before death, was alone empowered, by law or 

9 under the governing instrument, to cancel the designation in favor of the killer, whether or not the decedent 

10 was then empowered to designate the decedent in place of the decedent's killer and whether or not the 

11 decedent then had capacity to exercise the power. 

12 I 2) An individual who feloniously and intentionally kills the decedent forfeits all benefits under this 

13 chapter with respect to the decedent's estate, including an intestate share, an elective share, an omitted 

14 spouse's or child's share, a homestead allowance, exempt property, and a family allowance. If the decedent 

15 died intestate, the decedent's intestate estate passes as if the killer disclaimed the killer's intestate share. 

16 (3) The felonious and intentional killing of the decedent: 

17 (a) revokes any revocable: 

18 (i) disposition or appointment of property made by the decedent to the killer in a governing 

19 instrument; 

20 (ii) provision in a governing instrument conferring a general or nongeneral power of appointment 

21 on the killer; and 

22 (iii) nomination of the killer in a governing instrument, nominating or appointing the killer to serve 

23 in any fiduciary or representative capacity, including a personal representative, executor, trustee, or agent; 

24 and 

25 (b) severs the interests of the decedent and killer in property held by them at the time of the killing 

26 as joint tenants with the right of survivorship and transforms the interests of the decedent and killer into 

27 tenancies in common. 

28 (41 A severance under subsection (3)(b) does not affect any third-party interest in property acquired 

29 for value and in good faith reliance on an apparent title by survivorship in the killer unless a writing 

30 declaring the severance has been noted, registered, filed, or recorded in records appropriate to the kind and 
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location of the property, which records are relied upon, in the ordinary course of transactions involving such 

2 property, as evidence of ownership. 

3 (5l Provisions of a governing instrument that are Rot re~•olrnEI av this seetioA are given effect as 

4 if the killer disclaimed all revol(ea provisions revoked by this section or, in the case of a revoked nomination 

5 in a fiduciary or representative capacity, as if the killer predeceased the decedent. 

6 (6) A wrongful acquisition of property or interest by a killer not covered by this section must be 

7 treated in accordance with the principle that a killer cannot profit from the killer's wrong. 

8 (7) After all right to appeal has been exhausted, a judgment of conviction establishing criminal 

9 accountability for the felonious and intentional killing of the decedent conclusively establishes the convicted 

1 O individual as the decedent's killer for purposes of this section. In the absence of a conviction, the court, 

11 upon the petition of an interested person, shall determine whether, under the preponderance of evidence 

12 standard, the individual would be found criminally accountable for the felonious and intentional killing of 

13 the decedent. If the court determines that under that standard the individual would be found criminally 

14 accountable for the felonious and intentional killing of the decedent, the determination conclusively 

15 establishes that individual as the decedent's killer for purposes of this section. 

16 (Bl (al A payor or other third party is not liable for having made a payment or transferred an item 

17 of property or any other benefit to a beneficiary designated in a governing instrument affected by an 

18 intentional and felonious killing, or for having taken any other action in good faith reliance on the validity 

19 of the governing instrument, upon request and satisfactory proof of the decedent's death, before the payor 

20 or other third party received written notice of a claimed forfeiture or revocation under this section. A payor 

21 or other third party is liable for a payment made or other action taken after the payor or other third party 

22 received written notice of a claimed forfeiture or revocation under this section. 

23 (b) Written notice of a claimed forfeiture or revocation under subsection (8)(a) must be mailed to 

24 the payor's or other third party's main office or home by certified mail, return receipt requested, or served 

25 upon the payor or other third party in the same manner as a summons in a civil action. Upon receipt of 

26 written notice of a claimed forfeiture or revocation under this section, a payor or other third party may pay 

27 any amount owed or transfer or deposit any item of property held by it to or with the court having 

28 jurisdiction of the probate proceedings relating to the decedent's estate or, if no proceedings have been 

29 commenced, to or with the court having jurisdiction of probate proceedings relating to decedents' estates 

30 located in the county of the decedent's residence. The court shall hold the funds or item of property and, 
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upon its determination under this section, shall order disbursement in accordance with the determination. 

2 Payments, transfers, or deposits made to or with the court discharge the payor or other third party from 

3 all claims for the value of amounts paid to or items of property transferred to or deposited with the court. 

4 19) (a) A person who purchases property for value and without notice or who receives a payment 

5 or other item of property in partial or full satisfaction of a legally enforceable obligation is neither obligated 

6 under this section to return the payment, item of property, or benefit nor liable under this section for the 

7 amount of the payment or the value of the item of property or benefit. However, a person who, not for 

8 value, receives a payment, item of property, or other benefit to which the person is not entitled under this 

9 section is obligated to return the payment, item of property, or benefit, or is personally liable for the amount 

1 0 of the payment or the value of the item of property or benefit, to the person who is entitled to it under this 

11 section. 

12 (b) If this section or any part of this section is preempted by federal law with respect to a payment, 

13 an item of property, or any other benefit covered by this section, a person who, not for value, receives the 

14 payment, item of property, or other benefit to which the person is not entitled under this section is 

15 obligated to return the payment, item of property, or benefit, or is personally liable for the amount of the 

16 payment or the value of the item of property or benefit, to the person who would have been entitled to it 

1 7 were this section or part of this section not preempted. 

18 ( 1 0) For the purposes of this section, a felonious and intentional killing includes a deliberate 

19 homicide as defined in 45-5-102 and a mitigated deliberate homicide as defined in 45-5-103." 

20 

21 Section 22. Section 72-2-814, MCA, is amended to read: 

22 "72-2-814. Revocation of probate and nonprobate transfers by divorce -- no revocation by other 

23 changes of circumstances. (1) As used in this section, the following definitions apply: 

24 (a) "Disposition or appointment of property" includes a transfer of an item of property or any other 

25 benefit to a beneficiary designated in a governing instrument. 

26 (b) "Divorce or annulment" means any divorce, annulment, or dissolution or declaration of invalidity 

27 of a marriage that would exclude the spouse as a surviving spouse within the meaning of 72-2-812. A 

28 decree of separation that does not terminate the status of husband and wife is not a divorce for purposes 

29 of this section. 

30 (c) "Divorced individual" includes an individual whose marriage has been annulled. 
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1 Id) "Governing instrument" means a governing instrument executed by the divorced individual 

2 before the divorce or annulment of the individual's marriage to the individual's former spouse. 

3 (el "Relative of the divorced individual's former spouse" means an individual who is related to the 

4 divorced individual's former spouse by blood, adoption, or affinity and who, after the divorce or annulment, 

5 is not related to the divorced individual by blood, adoption, or affinity. 

6 (fl "Revocable", with respect to a disposition, appointment, provision, or nomination, means one 

7 under which the divorced individual, at the time of the divorce or annulment, was alone empowered, by 

8 law or under the governing instrument, to cancel the designation in favor of the individual's former spouse 

9 or former spouse's relative, whether or not the divorced individual was then empowered to designate the 

10 divorced individual in place of the individual's former spouse or in place of the former spouse's relative and 

11 whether or not the divorced individual then had the capacity to exercise the power. 

12 (2) Except as provided by the express terms of a governing instrument, a court order, or a contract 

13 relating to the division of the marital estate made between the divorced individuals before or after the 

14 marriage, divorce, or annulment, the divorce or annulment of a marriage: 

15 (a) revokes any revocable: 

16 (ii disposition or appointment of property made by a divorced individual to the individual's former 

17 spouse in a governing instrument and any disposition or appointment created by law or in a governing 

18 instrument to a relative of the divorced individual's former spouse; 

19 Iii) provision in a governing instrument conferring a general or nongeneral power of appointment 

20 on the divorced individual's former spouse or on a relative of the divorced individual's former spouse; and 

21 (iii) nomination in a governing instrument that nominates a divorced individual's former spouse or 

22 a relative of the divorced individual's former spouse to serve in any fiduciary or representative capacity, 

23 including a personal representative, executor, trustee, conservator, agent, or guardian; and 

24 (bl severs the interests of the former spouses in property held by them at the time of the divorce 

25 or annulment as joint tenants with the right of survivorship and transforms the interests of the former 

26 spouses into tenancies in common. 

27 (3) A severance under subsection (2)(b) does not affect any third-party interest in property acquired 

28 for value and in good faith reliance on an apparent title by survivorship in the survivor of the former 

29 spouses unless a writing declaring the severance has been noted, registered, filed, or recorded in records 

30 appropriate to the kind and location of the property, which records are relied upon, in the ordinary course 
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of transactions involving such property, as evidence of ownership. 

2 (4) Provisions of a governing instrument that are not revol1eel B'l' this section are given effect as 

3 if the former spouse and relatives of the former spouse disclaimed the revokes ill! provisions revoked by 

4 this section or, in the case of a revoked nomination in a fiduciary or representative capacity, as if the former 

5 spouse and relatives of the former spouse died immediately before the divorce or annulment. 

6 (5) Provisions revoked solely by this section are revived by the divorced individual's remarriage to 

7 the former spouse or by a nullification of the divorce or annulment. 

8 (61 No change of circumstances other than as described in this section and in 72-2-813 effects a 

9 revocation. 

1 O 171 (al A payor or other third party is not liable for having made a payment or transferred an item 

11 of property or any other benefit to a beneficiary designated in a governing instrument affected by a divorce, 

12 annulment, or remarriage, or for having taken any other action in good faith reliance on the validity of the 

13 governing instrument, before the payor or other third party received written notice of the divorce, 

14 annulment, or remarriage. A payor or other third party is liable for a payment made or other action taken 

1 5 after the payor or other third party received written notice of a claimed forfeiture or revocation under this 

16 section. 

17 (bl Written notice of the divorce, annulment, or remarriage under subsection (7)(al must be mailed 

18 to the payor's or other third party's main office or home by certified mail, return receipt requested, or 

19 served upon the payor or other third party in the same manner as a summons in a civil action. Upon receipt 

20 of written notice of the divorce, annulment, or remarriage, a payor or other third party may pay any amount 

21 owed or transfer or deposit any item of property held by it to or with the court having jurisdiction of the 

22 probate proceedings relating to the decedent's estate or, if no proceedings have been commenced, to or 

23 with the court having jurisdiction of probate proceedings relating to decedents' estates located in the 

24 county of the decedent's residence. The court shall hold the funds or item of property and, upon its 

25 determination under this section, shall order disbursement or transfer in accordance with the determination. 

26 Payments, transfers, or deposits made to or with the court discharge the payor or other third party from 

27 all claims for the value of amounts paid to or items of property transferred to or deposited with the court. 

28 (8) (a) A person who purchases property from a former spouse, relative of a former spouse, or any 

29 other person for value and without notice or who receives from a former spouse, relative of a former 

30 spouse, or any other person a payment or other item of property in partial or full satisfaction of a legally 
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enforceable obligation is neither obligated under this section to return the payment, item of property, or 

2 benefit nor liable under this section for the amount of the payment or the value of the item of property or 

3 benefit. However, a former spouse, relative of a former spouse, or other person who, not for value, 

4 received a payment, item of property, or other benefit to which that person is not entitled under this section 

5 is obligated to return the payment, item of property, or benefit, or is personally liable for the amount of the 

6 payment or the value of the item of property or benefit, to the person who is entitled to it under this 

7 section. 

8 (b) If this section or any part of this section is preempted by federal law with respect to a payment, 

9 an item of property, or any other benefit covered by this section, a former spouse, relative of the former 

1 0 spouse, or any other person who, not for value, received a payment, item of property, or other benefit to 

11 which that person is not entitled under this section is obligated to return that payment, item of property, 

1 2 or benefit, or is personally liable for the amount of the payment or the value of the item of property or 

1 3 benefit, to the person who would have been entitled to it were this section or part of this section not 

14 preempted." 

15 

16 Section 23. Section 72-2-1017, MCA, is amended to read: 

17 "72-2-1017. Honorary trusts -- trusts for pets. (1) A Subject to subsection (31. a trust ffif---n 

18 noneharitaele eorporation OF 1:1ninoorporatod sooioty er fer a lawf1:1I noneharitaele p1:1rpese may be performed 

19 by the trustee for 21 years but no longer, whether er net tRere is a eenefieiary ,,..,he ean see\1 the tr1:1st's 

20 enfereer=nont er torr=ninatien and whether or not the terms of the trust contemplate a longer duration if: 

21 (a) a trust is for a specific lawful noncharitable purpose or for lawful noncharitable purposes to be 

22 selected by the trustee: and 

23 (bl there is no definite or definitely ascertainable beneficiary designated. 

24 12) Subject to the provisions of subsection (3) and this subsection, a trust for the care of a 

25 designated domestic or pet animal and tRe anir=nal's eHspring is valid. E*oept as ei(pressly pre·,ided 

26 etherwise in the trust instrur=nent, the felle· .. ,ing previsiens apply: 

27 (al Ne pertien ef tRe prineipal er ineer=ne r=nay eo eenverted te the use ef the trustee er te any use 

28 ot"1er t"1an fer the eenefit ef a oe¥ered anir=nal. 

29 ™ The trust terminates at the earlier ef 21 years after the trust was ereated er when no living 

30 animal is covered by the trust. A governing instrument must be liberally construed to bring the transfer 
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within this subsection, to presume against the merely precatory or honorary nature of the disposition, and 

2 to carry out the general intent of the transferor. Extrinsic evidence is admissible in determining the 

3 transferor's intent. 

4 (31 In addition to the provisions of subsection (1 l or (2), a trust covered by either of those 

5 subsections is subject to the following provisions: 

6 (al Except as expressly provided in the trust instrument, no portion of the principal or income may 

7 be converted to the use of the trustee or to any use other than for the trust's purposes or for the benefit 

8 of a covered animal. 

9 fe+ill Upon termination, the trustee shall transfer the unexpended trust property in the following 

10 order: 

11 (i) as directed in the trust instrument; 

12 (ii) if the trust was created in a nonresiduary clause in the transferor's will or in a codicil to the 

13 transferor's will, under the residuary clause in the transferor's will; and 

14 (iii) if no taker is produced by the application of subsection (2)(e)(il (3)(b)(i) or (2)(e)(iil (31(b)(ii), to 

15 the transferor's heirs under 72-2-721. 

16 WW For the purposes of 72-2-717, the residuary clause is treated as creating a future interest 

17 under the terms of a trust. 

18 fe+J.Q]_ The intended use of the principal or income may be enforced by an individual designated for 

19 that purpose in the trust instrument or, if none, by an individual appointed by a court upon application to 

20 it by an individual. 

21 f-f+.l!tl Except as ordered by the court or required by the trust instrument, no filing, report, 

22 registration, periodic accounting, separate maintenance of funds, appointment, or fee is required by reason 

23 of the existence of the fiduciary relationship of the trustee. 

24 (g) A ge•~erAiA€J instrtiffient R'ltist ee lieerall•r eensHtieel to ering the transfer within the applieaeility 

25 ef this seetion, to prest1R'IO against ti'le merely preeatery or AonoraP,' Aattire of Hie eispositien, aAel to earry 

26 etit ti'le §eneral intent ef the transferer. E1Etrinsie evieenee is aelrnissiele iA elet0FR'liAin§ the traAsferer's 

27 in-teR-h 

28 Will A court may reduce the amount of the property transferred if it determines that that amount 

29 substantially exceeds the amount required for the intended use. The amount of the reduction, if any, passes 

30 as unexpended trust property under subsection~ .Qlill. 
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f+l,J.gJ_ If no trustee is designated or no designated trustee is willing or able to serve, a court shall 

2 name a trustee. A court may order the transfer of the property to another trustee if required to ensure that 

3 the intended use is carried out and if no successor trustee is designated in the trust instrument or if no 

4 designated successor trustee agrees to serve or is able to serve. A court may also make such other orders 

5 and determinations as are advisable to carry out the intent of the transferor and the purpose of this 

6 section." 

7 

8 Section 24. Section 72-3-102, MCA, is amended to read: 

9 "72-3-102. Necessity of probate of will. Except as provided in 72-3-1101, to be effective to prove 

10 the transfer of any property or to nominate an executor, a will must be declared to be valid by an order of 

11 informal probate by the clerk or an adjudication of probate by the court, exee13t that a 01:11·; eHeeuted aAel 

12 1:1AreYel(eel ,..,.ill whieh has Aet BeeR J3FeBateel fflBV Be aelfflitteel as e\·ieleAee ef a ele.,.ise if: 

13 ( 1) Re ee1:1rt preeeeeliAg eeAeemiRg the s1:1eeessieR er aelffliRistratieA ef the estate has eee1:1rreEl; 

14 aoo 

1 5 ( 2) either: 

16 (a) the EleYisee er his sueeessers aRel assigAs 13essesseel the J3FSJ3erty eleYisoel iR aeeerelaAee with 

1 7 the preYisieRs ef the will; er 

18 (B) the prepertv eleYiseel 'h'as Ret pessesseel er elaiffleel B'f aRyeAe BY Yirtue ef the eleeeeleRt's title 

19 Ell:lriR!l the tiffle peried fer testaoy preeeediRgs." 

20 

21 Section 25. Section 7 2-3-122, MCA, is amended to read: 

22 "72-3-122. Time limit on probate, testacy, and appointment proceedings -- exceptions. (1) No 

23 informal probate or appointment proceeding or formal testacy or appointment proceeding, other than a 

24 proceeding to probate a will previously probated at the testator's domicile and appointment proceedings 

25 relating to an estate in which there has been a prior appointment, may be commenced more than 3 years 

26 after the decedent's death, except: 

27 (a) if a previous proceeding was dismissed because of doubt about the fact of the decedent's 

28 death, appropriate probate, appointment, or testacy proceedings may be maintained at any time thereafter 

29 upon a finding that the decedent's death occurred prior to the initiation of the previous proceeding and the 

30 applicant or petitioner has not delayed unduly in initiating the subsequent proceeding; 
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lb) appropriate probate, appointment, or testacy proceedings may be maintained in relation to the 

2 estate of an absent, disappeared, or missing person for whose estate a conservator has been appointed at 

3 any time within 3 years after the conservator becomes able to establish the death of the protected person; 

4 le) a proceeding to contest an informally probated will and to secure appointment of the person 

5 with legal priority for appointment in the event the contest is successful may be commenced within the 

6 later of 12 months from the informal probate or 3 years from the decedent's death; afl4 

7 {d) if no proeeedin§ eoneernin§ tl=te sueeession or administration of tl=te estate l=tas eeeurred within 

8 6 years after the seeedent's deatl=t, a formal testaev proeeedin§ may i3e eemmeneed at any time tl=tereafter 

9 for the sole purpese ef estai3Iisl=tin§ a deYise ef preperty wl=tiel=t tl=te de,,ciseo er his sueeessers and assigns 

1 O possessed in aeeerdanee witl=t tl=te will or property ,...,t=tiel=t ,,.·as not pessesses or elaimed i3y anyone by virtue 

11 of the deeedent's title during the d -,·ear perioe, ane tl=te oreler of tl=te eourt must se limitee to that 13ropeny 

12 an informal appointment or a formal testacy or appointment proceeding may be commenced after the time 

13 period if no proceedings concerning the succession or estate administration have occurred within the 3-

14 year period after the decedent's death, but the personal representative has no right to possess estate assets 

15 provided in 72-3-606 beyond that necessary to confirm title to the property in the successors to the estate, 

16 and claims other than expenses of administration may not be presented against the estate: and 

17 le) a formal testacy proceeding may be commenced at any time after 3 years from the decedent's 

18 death for the purpose of establishing an instrument to direct or control the ownership of property passing 

19 or distributable after the decedent's death from one other than the decedent when the property is to be 

20 appointed by the terms of the decedent's will or is to pass or be distributed as a part of the decedent's 

21 estate or its transfer is otherwise to be controlled by the terms of the decedent's will. 

22 (2) These limitations do not apply to proceedings to construe probated wills or determine heirs of 

23 an intestate. 

24 (3) In cases under subsection (1)(a) or {1){b) a-e&Ye, the date on which a testacy or appointment 

25 proceeding is properly commenced shall be deemed to be the date of the decedent's death for purposes 

26 of other limitations provisions of this code which relate to the date of death." 

27 

28 Section 26. Section 72-3-317, MCA, is amended to read: 

29 "72-3-317. Effect of formal testacy order -- modification or vacation .. fact of death -- remedies 

30 of alleged decedent. Subject to appeal and subject to vacation as provided l=terein and in 72-3-318 and this 
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section, a formal testacy order under 72-3-313 through 72-3-316, including an order that the decedent left 

2 no valid will and determining heirs, is final as to all persons with respect to all issues concerning the 

3 decedent's estate that the court considered or might have considered incident to its rendition relevant to 

4 the question of whether the decedent left a valid will and to the determination of heirs, except that: 

5 ( 1) the court shall entertain a petition for modification or vacation of its order and probate of 

6 another will of the decedent if it is shown that the proponents of the later-offered will~ 

7 Ji!J. were unaware of its existence at the time of the earlier proceedingi or 

8 .{Ql were unaware of the earlier proceeding and were given no notice thereof of the proceeding, 

9 except by publication; 

1 0 (2l if intestacy of all or part of the estate has been ordered, the determination of heirs of the 

11 decedent may be reconsidered if it is shown that one or more persons were omitted from the determination 

12 and it is also shown that the persons~ 

13 Ji!J. were unaware of their relationship to the decedent,; 

14 .{Ql were unaware of Ai5 the decedent's death,i or 

15 1£l. were given no notice of any proceeding concerning Ai5 the decedent's estate, except by 

16 publication; 

17 (3) a petition for vacation under either (1) or (2) above must be filed prior to the earlier of the 

18 following time limits: 

19 {al if a personal representative has been appointed for the estate, the time of entry of any order 

20 approving final distribution of the estate or, if the estate is closed by statement, 6 months after the filing 

21 of the closing statement; 

22 (bl whether or not a personal representative has been appointed for the estate of the decedent, 

23 the time prescribed by 72-3-122 when it is no longer possible to initiate an original proceeding to probate 

24 a will of the decedent; 

25 (c) 12 months after the entry of the order sought to be vacated; 

26 (4) the order originally rendered in the testacy proceeding may be modified or vacated, if 

27 appropriate under the circumstances, by the order of probate of the later-offered will or the order 

28 redetermining heirs; 

29 (5) the finding of the fact of death is conclusive as to the alleged decedent only if notice of the 

30 hearing on the petition in the formal testacy proceeding was sent by registered or certified mail addressed 
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to the alleged decedent at rus the last known address and the court finds that a search under 72-3-306 was 

2 made. If the alleged decedent is not dead, even if notice was sent and search was made, oo the alleged 

3 decedent may recover estate assets in the hands of the personal representative. In addition to any remedies 

4 available to the alleged decedent by reason of any fraud or intentional wrongdoing, the alleged decedent 

5 may recover any estate or its proceeds from distributees that is in their hands or the value of distributions 

6 received by them, to the extent that any recovery from distributees is equitable in view of all of the 

7 circumstances." 

8 

9 Section 27. Section 72-3-131, MCA, is amended to read: 

1 0 "72-3-131. Compromise of controversies. ( 11 A compromise of any controversy as to admission 

11 to probate of any instrument offered for formal probate as the will of a decedent, the construction, validity, 

1 2 or effect of any proaate will governing instrument, the rights or interests in the estate of the decedent, of 

1 3 any successor, or the administration of the estate, if approved in a formal proceeding in the court for that 

14 purpose, is binding on all the parties thereto to the proceeding, including those unborn, unascertained, or 

15 who could not be located. 

16 (21 An approved compromise is binding even though it may affect a trust or an inalienable interest. 

1 7 A compromise does not impair the rights of creditors or of taxing authorities who are not parties to it." 

18 

19 Section 28. Section 72-3-132, MCA, is amended to read: 

20 "72-3-132. Procedure for securing court approval of compromise. The procedure for securing court 

21 approval of a compromise is as follows: 

22 ( 11 The terms of the compromise Sflail must be set forth in an agreement in writing which Sflail 

23 must be executed by all competent persons and parents acting for any minor child having beneficial 

24 interests or having claims which will or may be affected by the compromise. Execution is not required by 

25 any person whose identity cannot be ascertained or whose whereabouts is unknown and cannot reasonably 

26 be ascertained. 

27 (2) Any interested person, including the personal representative, if any, or a trustee, then may 

28 submit the agreement to the court for its approval and for execution by the personal representative, the 

29 trustee of every affected testamentary trust, and other fiduciaries and representatives. 

30 (3) After notice to all interested persons or their representatives, including the personal 
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1 representative of #=le any estate and all affected trustees of trusts, the court, if it finds that the contest or 

2 controversy is in good faith and that the effect of the agreement upon the interests of persons represented 

3 by fiduciaries or other representatives is just and reasonable, shall make an order approving the agreement 

4 and directing all fiduciaries under its supervision to execute the agreement. Minor children represented only 

5 by their parents may be bound only if their parents join with other competent persons in execution of the 

6 compromise. 

7 (4) Upon the making of the order and the execution of the agreement, all further disposition of the 

8 estate is in accordance with the terms of the agreement." 

9 

1 O Section 29. Section 72-6-201, MCA, is amended to read: 

11 "72-6-201. Definitions. In this part, the following definitions apply: 

12 ( 1) "Account" means a contract of deposit between a depositor and a financial institution and 

13 includes a checking account, savings account, certificate of deposit, and share account. 

14 (2) "Agent" means a person authorized to make account transactions for a party. 

15 (3) "Beneficiary" means a person named as one to whom sums on deposit in an account are 

16 payable on request after death of all parties or for whom a party is named as trustee. 

17 (4) "Financial institution" means an organization authorized to do business under state or federal 

18 laws relating to financial institutions and includes a bank, trust company, savings bank, building and loan 

19 association, savings and loan company or association, and credit union. 

20 (5) "Multiple-party account" means an account payable on request to one or more of two or more 

21 parties, whether or not a right of survivorship is mentioned. 

22 (6) "Party" means a person who, by the terms of an account, has a present right, subject to 

23 request, to payment from the account other than as a beneficiary or agent. 

24 (7) "Payment" of sums on deposit includes withdrawal, payment to a party or third person pursuant 

25 to check or other request, and a pledge of sums on deposit by a party or a setoff, reduction, or other 

26 disposition of all or part of an account pursuant to a pledge. 

27 (8) "POD designation" means the designation of: 

28 (a) a beneficiary in an account payable on request to one party during the party's lifetime and on 

29 the party's death to one or more beneficiaries or to one or more parties during their lifetimes and on death 

30 of all of them to one or more beneficiaries; or 
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(bl a beneficiary in an account in the name of one or more parties as trustee for one or more 

2 beneficiaries if the relationship is established by the terms of the account and there is no subject of the 

3 trust other than the sums on deposit in the account, whether or not payment to the beneficiary is 

4 mentioned. 

5 (91 "Receive", as it relates to notice to a financial institution, means receipt in the office or branch 

6 office of the financial institution in which the account is established or, if the terms of the account require 

7 notice at a particular place, in the place required. 

8 (10) "Request" means a request for payment that complies with all terms of the account, including 

9 special requirements concerning necessary signatures and regulations of the financial institution; however, 

1 O for purposes of this part, if terms of the account condition payment on advance notice, a request for 

11 payment is treated as immediately effective and a notice of intent to withdraw is treated as a request for 

12 payment. 

13 ( 111 "Sums on deposit" means the balance payable on an account, including interest and dividends 

14 earned, whether or not included in the current balance, and any deposit life insurance proceeds added to 

15 the account by reason of death of a party. 

16 ( 12) "Terms of the account" includes the deposit agreement and other terms and conditions of the 

17 contract of deposit, including the type of account, the parties to the account, and the form, of the contract 

18 of deposit." 

19 

20 Section 30. Section 72-6-213, MCA, is amended to read: 

21 "72-6-213. Arteration of rights. (1) Rights at death under 72-6-212 are determined by the fYf>e 

22 terms of the account at the death of a party. The~ terms of an account may be altered by written notice 

23 given by a party to the financial institution to change the~ terms of account or to stop or vary payment 

24 under the terms of the account. The notice must be signed by a party and received by the financial 

25 institution during the party's lifetime. 

26 (21 A right of survivorship arising from the express terms of the account, from 72-6-212, or from 

27 a POD designation may not be altered by will." 

28 

29 Section 31. Section 72-6-226, MCA, is amended to read: 

30 "72-6-226. Discharge. ( 1) Payment made pursuant to this part in accordance with the fYf>e terms 
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of an account discharges the financial institution from all claims for amounts so paid, whether or not the 

2 payment is consistent with the beneficial ownership of the account as between parties, beneficiaries, or 

3 their successors. Payment may be made whether or not a party, beneficiary, or agent is disabled, 

4 incapacitated, or deceased when payment is requested, received, or made. 

5 (2) Protection under this section does not extend to payments made after a financial institution has 

6 received written notice from a party, or from the personal representative, surviving spouse, or heir or 

7 devisee of a deceased party, to the effect that payments in accordance with the terms of the account, 

8 including one having an agency designation, should not be permitted and after the financial institution has 

9 had a reasonable opportunity to act on the notice when the payment is made. Unless the notice is 

10 withdrawn by the person giving it, the successor of any deceased party shall concur in a request for 

11 payment if the financial institution is to be protected under this section. Unless a financial institution has 

12 been served with process in an action or proceeding, no other notice or other information shown to have 

13 been available to the financial institution affects its right to protection under this section. 

14 (3) A financial institution that receives written notice pursuant to this section or otherwise has 

15 reason to believe that a dispute exists as to the rights of the parties may refuse, without liability, to make 

16 payments in accordance with the terms of the account. 

17 (4) Protection of a financial institution under this section does not affect the rights of parties in 

18 disputes between themselves or their successors concerning the beneficial ownership of sums on deposit 

19 in accounts or payments made from accounts." 

20 

21 Section 32. Section 72-16-301, MCA, is amended to read: 

22 "72-16-301. Taxable transfers generally -- contemplation of death. ( 1) A Except as provided in this 

23 section, a tax shall be ana is hoFebV imposed upon any transfer of property, real, personal, or mixed, or any 

24 interest therein in the property or income thero~rern from the property in trust or otherwise to any person, 

25 association, or corporation in the following cases, e11001H as J;jre,1iaea in this seetien: 

26 (a) when the transfer is by will or by intestate laws of this state from any person dying possessed 

27 of the property while a resident of the state; 

28 (b) when a transfer is by will or intestate law of property within the state or within its jurisdiction 

29 and the decedent was a nonresident of the state at the time of 1'tis death; or 

30 (c) when the transfer is of property made by a resident or by a nonresident when StcHffi the 
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nonresident's property is within the state or within its jurisdiction by deed, grant, bargain, sale, or gift made 

2 in contemplation of the death of the grantor, vendor, or donor or intended to take effect in possession or 

3 enjoyment at or after Stl€f\ death. 

4 12) Ne 6. transfer made before the 3-year period ending on the date of the decedent's death &Ra!+ 

5 ae is not considered to have been made in contemplation of death. 

6 13) E->retY Each transfer during the 3-year period ending on the date of the decedent's death must 

7 be considered to have been made in contemplation of death, except: 

8 (a) fl0 !! transfer shown to be a bona fide sale for an adequate and full consideration in money or 

9 money's worth may not be considered to be a gift made in contemplation of death; 

1 O (b) if--#le !! transfer ,,..,as a §iH ta a ElaAee fflaEle EluriA§ tl=ie ealeAElar year aAEl if tl=ie EleeeEleAt was 

11 Rat rei:iuirea by to the extent that the transfer was excluded from the definition of taxable gifts by reason 

12 of section eG-+-9 2503(b) of the iAternal reveAue eoae to file aA'; !lift tax return for tl=ie year ',"t'itl=i respeet 

13 to tl=ie EloAee, tl=io traAsfer Internal Revenue Code may not be considered to be a gift made in contemplation 

14 of death. 

15 (4) Subsection (3)(b) does not apply to any transfer with respect to a life insurance policy." 

16 

17 Section 33. Section 72-33-701, MCA, is amended to read: 

18 "72-33-701. Limits on rights of beneficiary of revocable trust. Except to the extent that the trust 

19 instrument otherwise provides or w1,ere when the joint action of the trustor and all beneficiaries is required, 

20 during the time that a trust is revooable aAEl the person holding the power to revoke the trust is competent: 

21 ( 1) +Re the person holding the power to revoke, and not the beneficiary, has the rights afforded 

22 beneficiaries under chapters 33 through 367~ 

23 12) +Re the duties of the trustee are owed to the person holding the power to revoke." 

24 

25 Section 34. Section 72-34-513, MCA, is amended to read: 

26 "72-34-513. Nonliability for following instructions under revocable trust. ( 1) Notwithstanding 

27 72-34-512, a trustee of a revocable trust is not liable to a beneficiary for any act performed or omitted 

28 pursuant to written directions from the person holding the power to revoke made when the person is 

29 competent, including a person to whom the power to direct the trustee is delegated. 

30 ( 2) Subsection ( 1) applies to a trust that is revocable in part with respect to the interest of the 
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beneficiary in that part of the trust property." 
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3 NEW SECTION. Section 35. Nonliability for refusing to follow directions under revocable trust. 

4 A trustee of a revocable trust is not liable for refusing to follow directions from a person holding the power 

5 to revoke, including a person to whom the power to direct the trustee is delegated, if in accordance with 

6 the trust instrument, the person holding the power is determined to be incompetent, as that or any similar 

7 term or phrase is defined in the trust instrument, or, in the absence of a provision in the trust instrument, 

8 if the trustee reasonably believes that the person holding the power is incompetent. 

9 

10 NEW SECTION. Section 36. Codification instruction. (1) [Sections 8 and 9] are intended to be 

11 codified as an integral part of Title 72, chapter 2, part 2, and the provisions of Title 72, chapter 2, part 2, 

12 apply to [sections 8 and 9]. 

13 (2) [Section 35] is intended to be codified as an integral part of Title 72, chapter 34, part 5, and 

14 the provisions of Title 72, chapter 34, part 5, apply to [section 35]. 

15 -END-
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3 

SENATE BILL NO. 132 

INTRODUCED BY BISHOP, HALLIGAN 

SB0132.02 
APPROVED BY COM 
ON JUDICIARY 

4 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS CONCERNING ESTATES AND 

5 TRUSTS; REMOVING THE STATUTE OF LIMITATIONS OF 1 YEAR AFTER LETTERS TESTAMENTARY OR 

6 OF ADMINISTRATION ARE ISSUED; REVISING THE TREATMENT OF CERTAIN TRANSFERS FOR PRO BA TE 

7 PURPOSES; CLARIFYING THE AUGMENTED ESTATE; CLARIFYING THE DISTRIBUTION OF LAPSED 

8 DEVISES; CLARIFYING THE APPLICATION OF SURVIVAL STATUTES; EXCLUDING JOINT ACCOUNTS 

9 FROM TRANSACTIONS INVOLVING BENEFICIARIES FOR WHOM STATUTORY SUBSTITUTES ARE 

10 PROVIDED IN CASE OF THE DEATH OF THE BENEFICIARY; CLARIFYING THE PASSING OF PROPERTY IN 

11 CASES IN WHICH A FUTURE INTEREST IS CREATED BY POWER OF APPOINTMENT; CLARIFYING THE 

12 APPLICATION AND EFFECT OF A DISCLAIMER; CLARIFYING THE APPLICATION OF HONORARY TRUSTS; 

13 CLARIFYING DISTRIBUTION BY REPRESENTATION; CLARIFYING TRANSFERS MADE IN CONTEMPLATION 

14 OF DEATH; CLARIFYING THE APPLICATION OF THE TERMS OF A MULTIPLE-PERSON ACCOUNT; 

15 CLARIFYING PROVISIONS GOVERNING REVOCABLE TRUSTS; CLARIFYING A TRUSTEE'S LIABILITY 

16 UNDER A REVOCABLE TRUST; AND AMENDING SECTIONS 27-2-404, 72-1-103, 72-2-116, 72-2-221, 

17 72-2-222, 72-2-223, 72-2-224, 72-2-225, 72-2-227, 72-2-331, 72-2-332, 72-2-613, 72-2-712, 72-2-716, 

18 72-2-717, 72-2-719, 72-2-721, 72-2-811, 72-2-813, 72-2-814, 72-2-1017, 72-3-102, 72-3-122, 

19 72-3-131, 72-3-132, 72-3-317, 72-6-201, 72-6-213, 72-6-226, 72-16-301, 72-16-308, 72-33-701,AND 

t·20 72-34-513, MCA," 

21 

22 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

23 

24 Section 1. Section 27-2-404, MCA, is amended to read: 

25 "27-2-404. When a party dies before action commenced . .µ+ If a person entitled to bring an action 

26 dies before the expiration of the time limited for the commencement thereof of the action and the cause 

27 of action survives, an action may be commenced by His the deceased's representatives after the expiration 

28 of that time and within 1 year from His death. 

29 (2) If a 13eFsoA a§aiAst whom OR aetion mav Be BFO<l§ht dies Before the ex13iration of the time 

30 limited foF the eernrnoneernent theFeot and the eause of aetion suFvives, an aetion mav Be eornrnoneed 
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2 

3 

4 

5 

6 

a!jainst l=lis re13resentatives after tl=le ex13iration of tl=lat tiA'le anel witl=lin 1 year after tl=le issuin!l et letters 

testaA'lentar~- or et aelA1inistration. If a 13erson a!Jainst 'A'AOA'l a eause et aetion m<ists Elias witl=leut tl=le state, 

tl=le tiA'le wl=liel=I ela13ses between his eleath anel tl=le eH13iratien et 1 year after the issuin!J witl=lin tl=le state of 

letters testaA'lentary or letters of aelA1inistratien is not a 13art of tho tiFRe liFRiteel for the eeFRFReneeFRent el 

an aetion tl=lerefor a§ainst his m<eeutor or aelFRinistrator." 

7 Section 2. Section 72-1-103, MCA, is amended to read: 

8 "72-1-103. General definitions. Subject to additional definitions contained in the subsequent 

9 chapters that are applicable to specific chapters, parts, or sections and unless the context otherwise 

10 requires, in chapters 1 through 5, the following definitions apply: 

11 (1) "Agent" includes an attorney-in-fact under a durable or nondurable power of attorney, an 

12 individual authorized to make decisions concerning another's health care, and an individual authorized to 

13 make decisions for another under a natural death act. 

14 (2) "Application" means a written request to the clerk for an order of informal probate or 

1 5 appointment under chapter 3, part 2. 

16 (3) "Beneficiary", as it relates to: 

17 (a) a trust beneficiary, includes a person who has any present or future interest, vested or 

18 contingent, and also includes the owner of an interest by assignment or other transfer; 

19 (b) a charitable trust, includes any person entitled to enforce the trust; 

20 (c) a beneficiary of a beneficiary designation, refers to a beneficiary of: 

21 (i) an insuranee er annuity 13eliev, an account with POD designation, or a security registered in 

22 beneficiary form (TOD); OR 

23 (ii) a 13ensien, 13refit sl=larin§, retirement, or similar benefit plan; er 

24 fiiftilll any other nonprobate transfer at death; and 

25 (d) a beneficiary designated in a governing instrument, includes a grantee of a deed; a devisee; a 

26 trust beneficiary; a beneficiary of a beneficiary designation; a donce, a1313ointoe, or tal<er in default of a . 
2 7 13ewer ef a1313eintment; and a person in whose favor a power of attorney or a power held in any individual, 

28 fiduciary, or representative capacity is exercised. 

29 (4) "Beneficiary designation" refers to a governing instrument naming a beneficiary of: 

30 (al an insuranee er annuity 13eliey, an account with POD designation, or a security registered in 
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beneficiary form (TOD); OR 

2 (bl a pension, profit sharin§, retirement, or similar benefit plan; or 

3 Wlfil any other nonprobate transfer at death. 

4 (5) "Child" includes an individual entitled to take as a child under chapters 1 through 5 by intestate 

5 succession from the parent whose relationship is involved and excludes a person who is only a stepchild, 

6 a foster child, a grandchild, or any more remote descendant. 

7 (6) ifil "Claims", in respect to estates of decedents and protected persons, includes liabilities of 

8 the decedent or protected person, whether arising in contract, in tort, or otherwise, and liabilities of the 

9 estate that arise at or after the death of the decedent or after the appointment of a conservator, including 

10 funeral expenses and expenses of administration. 

11 J.!ll The term does not include estate or inheritance taxes or demands or disputes regarding title of 

12 a decedent or protected person to specific assets alleged to be included in the estate. 

13 (7) "Clerk" or "clerk of court" means the clerk of the district court. 

14 (8) "Conservator" means a person who is appointed by a court to manage the estate of a protected 

15 person. 

16 (9) "Court" means the district court in this state having jurisdiction in matters relating to the affairs 

17 of decedents. 

18 ( 10) "Descendant" of an individual means all of the individual's descendants of all generations, with 

19 the relationship of parent and child at each generation being determined by the definition of child and parent 

20 contained in this section. 

21 (11) "Devise" when used as a noun means a testamentary disposition of real or personal property 

22 and when used as a verb means to dispose of real or personal property by will. 

23 ( 12) "Devisee" means a person designated in a will to receive a devise. For purposes of chapter 3, 

24 in the case of a devise to an existing trust or trustee or to a trustee on trust described by will, the trust or 

25 trustee is the devisee and the beneficiaries are not devisees. 

26 ( 13) "Disability" means cause for a protective order as described by 72-5-409. 

27 (14) "Distributee" means any person who has received property of a decedent from the decedent's 

28 personal representative other than as a creditor or purchaser. A testamentary trustee is a distributee only 

29 to the extent of distributed assets or increment thereto remaining in the trustee's hands. A beneficiary of 

30 a testamentary trust to whom the trustee has distributed property received from a personal representative 

~na Legislative council 
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is a distributee of the personal representative. For purposes of this provision, "testamentary trustee" 

2 includes a trustee to whom assets are transferred by will, to the extent of the devised assets. 

3 (15) "Estate" includes the property of the decedent, trust, or other person whose affairs are subject 

4 to chapters 1 through 5 as originally constituted and as it exists from time to time during administration. 

5 (16) "Exempt property" means that property of a decedent's estate that is described in 72-2-413. 

6 ( 17) "Fiduciary" includes a personal representative, guardian, conservator, and trustee. 

7 (18) "Foreign personal representative" means a personal representative appointed by another 

8 jurisdiction. 

9 ( 19) "Formal proceedings" means proceedings conducted before a judge with notice to interested 

10 persons. 

11 (20) "Governfng instrument" means a deed; will; trust; insurance or annuity policy; account with 

12 POD designation; security registered in beneficiary form (TOD); pension, profit-sharing, retirement, or similar 

13 benefit plan; instrument creating or exercising a power of appointment or a power of attorney; or 

14 dispositive, appointive, or nominative instrument of any similar type. 

15 (21) "Guardian" means a person who has qualified as a guardian of a minor or incapacitated person 

16 pursuant to testamentary or court appointment but excludes one who is merely a guardian ad I item. 

17 (221 "Heirs", except as controlled by 72-2-721, means persons, including the surviving spouse and 

18 the state, who are entitled under the statutes of intestate succession to the property of a decedent. 

19 (23) "Incapacitated person" has the meaning provided in 72-5-101. 

20 124) "Informal proceedings" means proceedings conducted without notice to interested persons by 

21 the clerk of court for probate of a will or appointment of a personal representative. 

22 (25) "Interested person" includes heirs, devisees, children, spouses, creditors, beneficiaries, and 

23 any others having a property right in or claim against a trust estate or the estate of a decedent, ward, or 

24 protected person. The term also includes persons having priority for appointment as personal representative 

25 and other fiduciaries representing interested persons. The meaning as it relates to particular persons may 

26 vary from time to time and must be determined according to the particular purposes of and matter involved 

27 in any proceeding. 

28 126) "Issue" of a person means a descendant as defined in subsection ( 101. 

29 127) "Joint tenants with the right of survivorship" includes co-owners of property held under 

30 circumstances that entitle one or more to the whole of the property on the death of the other or others but 
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excludes forms of co-ownership registration in which the underlying ownership of each party is in 

2 proportion to that party's contribution. 

3 (28) "Lease" includes an oil, gas, coal, or other mineral lease. 

4 (291 "Letters" includes letters testamentary, letters of guardianship, letters of administration, and 

5 letters of conservatorship. 

6 (30) "Minor" means a person who is under 18 years of age. 

7 (31) "Mortgage" means any conveyance, agreement, or arrangement in which property is used as 

8 security. 

9 (32) "Nonresident decedent" means a decedent who was domiciled in another Jurisdiction at the 

10 time of death. 

11 (33) "Organization" means a corporation, business trust, estate, trust, partnership, joint venture, 

12 association, government or governmental subdivision or agency, or any other legal or commercial entity. 

13 (34) "Parent" includes any person entitled to take, or who would be entitled to take if the child died 

14 without a will, as a parent under chapters 1 through 5 by intestate succession from the child whose 

15 relationship is in question and excludes any person who is only a stepparent, foster parent, or grandparent. 

16 i 35) "Payor" means a trustee, insurer, business entity, employer, government, governmental agency 

17 or subdivision, or any other person authorized or obligated by law or a governing instrument to make 

18 payments. 

19 (36) "Person" means an individual, a corporation, an organization, or other legal entity. 

20 (371 "Personal representative" includes executor, administrator, successor personal representative, 

21 special administrator, and persons who perform substantially the same function under the law governing 

22 their status. "General personal representative" excludes special administrator. 

23 (38) "Petition" means a written request to the court for an order after notice. 

24 (39) "Proceeding" includes action at law and suit in equity. 

25 (40) "Property" includes both real and personal property or any interest in that property and means 

26 anything that may be the subject of ownership. 

27 (41) "Protected person" has the meaning provided in 72-5-101. 

28 (42) "Protective proceeding" has the meaning provided in 72-5-101. 

29 (43) "Security" includes any note; stock; treasury stock; bond; debenture; evidence of 

30 indebtedness; certificate of interest or participation in an oil, gas, or mining title or lease or in payments out 
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of production under such a title or lease; collateral trust certificate; transferable share; voting trust 

2 certificate; in general, any interest or instrument commonly known as a security; any certificate of interest 

3 or participation; or any temporary or interim certificate, receipt, or certificate of deposit for or any warrant 

4 or right to subscribe to or purchase any of the foregoing. 

5 (44) "Settlement", in reference to a decedent's estate, includes the full process of administration, 

6 distribution, and closing. 

7 (45) "Special administrator" means a personal representative as described by chapter 3, part 7. 

8 (46) "State" means a state of the United States, the District of Columbia, the Commonwealth of 

9 Puerto Rico, or any territory or insular possession subject to the jurisdiction of the United States. 

1 0 (47) "Successor personal representative" means a personal representative, other than a special 

11 administrator, who is appointed to succeed a previously appointed personal representative. 

12 (48) "Successors" means persons, other than creditors, who are entitled to property of a decedent 

13 under the decedent's will or chapters 1 through 5. 

14 (49) "Supervised administration" refers to the proceedings described in chapter 3, part 4. 

15 (50) "Survive", e1rnept fer pt1rpeses ef Title 72, chapter e, part 3, means that an individual has 

16 neither predeceased an event, including the death of another individual, nor is considered to have 

17 predeceased an event under 72-2-114 or 72-2-712. The term includes its derivatives, such as "survives", 

18 "survived", "survivor", and "surviving". 

19 (51) "Testacy proceeding" means a proceeding to establish a will or determine intestacy. 

20 (52) "Testator" includes an individual of either sex. 

21 (53) "Trust" includes an express trust, private or charitable, with additions thereto, wherever and 

22 however created. The term also includes a trust created or determined by judgment or decree under which 

23 the trust is to be administered in the manner of an express trust. The term excludes other constructive 

24 trusts and excludes resulting trusts; conservatorships; personal representatives; trust accounts as defined 

25 in 72-6-111 and Title 72, chapter 6, parts 2 and 3; custodial arrangements pursuant to chapter 26 of this 

26 title; business trusts providing for certificates to be issued to beneficiaries; common trust funds; voting 

27 trusts; security arrangements; liquidation trusts; trusts for the primary purpose of paying debts, dividends, 

28 interest, salaries, wages, profits, pensions, or employee benefits of any kind; and any arrangement under 

29 which a person is nominee or escrowee for another. 

30 (54) "Trustee" includes an original, additional, or successor trustee, whether or not appointed or 
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1 confirmed by court. 

2 (55) "Ward" means an individual described in 72-5-101. 

3 (56) "Will" includes codicil and any testamentary instrument that merely appoints an executor, 

4 revokes or revises another will, nominates a guardian, or expressly excludes or limits the right of an 

5 individual or class to succeed to property of the decedent passing by intestate succession." 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 3. Section 72-2-116, MCA, is amended to read: 

"72-2-116. Representation. 11) As used in this section, the following definitions apply: 

(a) "Deceased descendant", "deceased parent", or "deceased grandparent" means a descendant, 

parent, or grandparent who either predeceased the decedent or is considered to have predeceased the 

decedent under 72-2-114. 

(b) "Surviving descendant" means a descendant who neither predeceased the decedent nor is 

considered to have predeceased the decedent under 72-2-114. 

(2) (a) If, under 72-2-113(1), a decedent's intestate estate or a part of the intestate estate passes 

by representation to the decedent's descendants, the estate or part of the estate is EliviEloEl into Eleeedent's 

doseendan~s ans the estate or ~art ef tho estate is divided into as many equal shares as there are: 

Ii) surviving descendants in the generation nearest to the decedent that contains one or more 

surviving descendants; and 

(ii) deceased descendants in the same generation who left surviving descendants, if any. 

(b) Each surviving descendant in the nearest generation is allocated one share. The share of each 

deceased descendant in the same generation as the surviving descendant is divided in the same manner, 

with the subdivision repeating at each succeeding generation until the property is fully allocated among 

surviving descendants. 

(3) (al If, under 72-2-11313) or 14), a decedent's intestate estate or a part of the intestate estate 

passes by representation to the descendants of the decedent's deceased parents or either of them or to 

the descendants of the decedent's deceased paternal or maternal grandparents or either of them, the estate 

or part of the estate is divided into as many equal shares as there are: 

Ii) surviving descendants in the generation nearest the deceased parents or either of them or 

nearest the deceased grandparents or either of them that contains one or more surviving descendants; and 

Iii) deceased descendants in the same generation who left surviving descendants, if any. 
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27 

28 

29 

30 

lb) Each surviving descendant in the nearest generation is allocated one share. The share of each 

deceased descendant in the same generation as the surviving descendant is divided in the same manner, 

with the subdivision repeating at each succeeding generation until the property is fully allocated among 

surviving descendants." 

Section 4. Section 72-2-221, MCA, is amended to read: 

"72-2-221. Elective share. ( 1) The surviving spouse of a decedent who dies domiciled in this state 

has a right of election, under the limitations and conditions stated in this part, to take an elective-share 

amount equal to the value of the elective-share percentage of the augmented estate, determined by the 

length of time the spouse and the decedent were married to each other, in accordance with the following 

schedule: 

If the decedent and the 

spouse were married to 

each other: 

Less than 1 year 

1 year but less than 2 years 

2 years but less than 3 years 

3 years but less than 4 years 

4 years but less than 5 years 

5 years but less than 6 years 

6 years but less than 7 years 

7 years but less than 8 years 

8 years but less than 9 years 

9 years but less than 1 0 years 

1 O years but less than 11 years 

11 years but less than 1 2 years 

1 2 years but less than 1 3 years 

1 3 years but less than 1 4 years 

14 years but less than 1 5 years 

1 5 years or more 

~na Ler,lstatlve council 
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The elective-share 

percentage is: 

supplemental amount only 

3% of the augmented estate 

6 % of the augmented estate 

9% of the augmented estate 

12 % of the augmented estate 

15 % of the augmented estate 

18% of the augmented estate 

21 % of the augmented estate 

24% of the augmented estate 

27% of the augmented estate 

30% of the augmented estate 

34% of the augmented estate 

38% of the augmented estate 

42% of the augmented estate 

46% of the augmented estate 

50% of the augmented estate 
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(2) If the sum of the amounts described in 72-2-222~™ a Ad (2)(d) aM 72-2-227( 1 )(a), aFl6 

2 t+l+et and that part of the elective-share amount payable from the decedent's probate estate and 

3 reelaimable estates nonprobate transfers to others under 72-2-227(2) and 13) is less than $50,000, the 

4 surviving spouse is entitled to a supplemental elective-share amount equal to $50,000, minus the sum of 

5 the amounts described in those sections. The supplemental elective-share amount is payable from the 

6 decedent's probate estate and from recipients of the decedent's reelaimable estate non probate transfers 

7 to others in the order of priority set forth in 72-2-227(2) and (3). 

8 (31 If the right of election is exercised by or on behalf of the surviving spouse, the surviving 

9 spouse's homestead allowance, exempt property, and family allowance, if any, are not charged against but 

10 are in addition to the elective-share and supplemental elective-share amounts. 

11 ~11)_ The right, if any, of the surviving spouse of a decedent who dies domiciled outside this state 

12 to take an elective share in property in this state is governed by the law of the decedent's domicile at 

13 death." 

14 

15 Section 5. Section 72-2-222, MCA, is amended to read: 

16 "72-2-222. Augmented estate. ( 11 (a) As used in this section, the following definitions apply: 

17 (i) "BoAa fide p\:lrel=iaser" means a p\:lrel=iaser for val\:le in good faitl=i and witl=io\:lt notiee of an 

18 adverse elaim. 

19 (ii "Decedent's nonprobate transfers to others" means the decedent's nonprobate transfers to 

20 persons, other than the decedent's spouse, surviving spouse, the decedent, or the decedent's creditors, 

21 estate, or estate creditors, that are included in the augmented estate under subsection I2)Ib). 

22 (ii) "Fractional interest in property held in joint tenancy with the right of survivorship", whether the 

23 fractional interest is unilaterally severable or not, means the fraction, the numerator of which is one and 

24 the denominator of which, if the decedent was a ioint tenant, is one plus the number of ioint tenants who 

25 survive the decedent and which, if the decedent was not a ioint tenant, is the number of ioint tenants. 

26 (iii) "Marriage", as it relates to a transfer by the decedent during marriage, means any marriage of 

27 the decedent to the decedent's surviving spouse. 

28 Wlli!.l. "Nonadverse party" means a person who does not have a substantial beneficial interest in 

29 the trust or other property arrangement that would be adversely affected by the exercise or nonexercise 

30 of the power that person possesses respecting the trust or other property arrangement. A person having 
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a general power of appointment over property is considered to have a beneficial interest in the property. 

{vi "Power" or "power of appointment" includes a power to designate the beneficiary of a 

beneficiary designation. 

fii+H.0.l "Presently exercisable general power of appointment" means a power of appointment under 

which, at the time in question, the decedentL ev-- whether or not the decedent then had the capacity to 

exercise e-f. the power, held a power could have ereated an to create a present or future interest, present 

or future, in the decedentL et the decedent's creditors, the decedent's estate, or the creditors of the 

decedent's estate and includes a power to revoke or invade the principal of a trust or other property 

arrangement. 

{w•HY.ill "Probate estate" means property, whether real or personal, movable or immovable, wherever 

situated, that would pass by intestate succession if the decedent died without a valid will. 

(viii) "Property" includes values subject to a beneficiary designation. 

+v·Hilil "Right to income" includes a right to payments under aA a commercial or private annuityL 

an annuity trust, a unitrust, or 2 similar eontraetual arrangement. 

{xi "Transfer", as it relates to a transfer by or of the decedent, includes: 

IA) an exercise or release of a presently exercisable general power of appointment held by the 

decedent; 

(Bl a lapse at death of a presently exercisable general power of appointment held by the decedent; 

and 

(C) an exercise, release. or lapse of a general power of appointment that the decedent created in 

the decedent and of a power described in subsection (2l(bl(ii)(BI that the decedent conferred on a 

nonadverse party. 

(vi) "Value of property owned by the survi~·in§ s13euse at the seeedont's death" and "value of 

pro13erty to whieh the survivin!I s13ouse sueeeeds by reason of the deeesent's death" inelude the eeR'IFAuted 

valuo of any 13resent er future interest then hela by the sunivin@ spouse ans the eeR'IR'IUtea value of 

aFAeunts 13ayable to the survivin!J s13euso after tho doeeaent's aeath unaer an'( trust, life insurance 

settleFAent 013tien, annuity contract, publie or privote pension, aisability eort1pensation, aoath benefit er 

retirement plan, er any similar arran§ement, exelusi•,o of the feaeral seoial security system. 

lb)fil As used in subseetions subsection (2)1b)(iii).!AL_ ans (2)(b)(iv), "transfer" ineluaes an e1Eereise 

er r □ lease ef a power of appointment 13ut aoos net ineluae a lapse of a 13ewer of appointment "termination": 
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iAI with respect to a right or interest in property, means that the right or interest terminated by the 

2 terms of the governing instrument or that the decedent transferred or relinquished the right or interest; and 

3 IB) with respect to a power over property, means that the power terminated by exercise, release, 

4 lapse, or default or otherwise. 

5 Iii) With respect to a power described in subsection 12) (b)(il (A), "termination" means that the power 

6 terminated by exercise or release, but not by lapse or by default or otherwise. 

7 (2) The augmented estate consists of the sum of: 

8 la) the value of the decedent's probate estate, reduced by funeral and administration expenses, 

9 homestead allowance, family allowances anEl eiwFRptiens, exempt property, and enforceable claims; 

10 (b) the value of the decedent's FeelairnaBle estate nonprobate transfers to e#\ef OTHERS, which 

11 i£ are composed of all property, whether real or personal, movable or immovable, wherever situated, not 

12 included in the decedent's probate estate, of any of the following types: 

13 Ii) property, to the m(tent the passing of the principal thereef to er for the Benefit ef any person, 

14 other than the decedent's survivin§ spouse, was suBjeet to of any of the following types that passed 

15 outside probate at the decedent's death: 

16 (A) property over which the decedent alone, immediately before death, held a presently exercisable 

17 general power of appointment held By tho deeeElent alone, if the deeeElent held that power iFRFRediately 

18 Before death or if and to tl=ie eJ(tent the deeodent, while married to the surviving spouse and durin§ the 

19 2 year period preeeding tl=ie deeeelent's death, releaseel that pewer er OJ(ereised that po,,.,rer in faver of an•( 

20 person other than the eleeedent or the eleeedent's estate, spouse, or surYiving spouse; the amount included 

21 is the value of the property subject to the power, to the extent that the property was passed at the 

22 decedent's death, by exercise, release, lapse, or default or otherwise, to or tor the benefit of any person 

23 other than the decedent's estate or surviving spouse; 

24 +i+HB) the decedent's fractional interest in property, te the e)(tent ef the eleceElent's 1;nilaterally 

25 se•,eraBle interest therein, held by the decedent anel an•( other persen, eJ!8ept the deeeelent' s s1;rvivin§ 

26 spouse, in joint tenancy with the right of survivorship~, if the deeeelont helel that interest irnrnediately Before 

27 Eleath or if anel te the eJ(tent the eleeeelent, while FRarried te the s1;rviving speuse anel eluring the 2 year 

28 perioel preeeain§ the eleeedent's eloatR, transferreel tRat interest to any person the amount included is the 

29 value of the decedent's fractional interest, to the extent that the fractional interest was passed by right of 

30 survivorship at the decedent's death to a surviving joint tenant other than the decedent's surviving spouse; 
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OR 

2 (Cl the decedent's ownership interest in property or accounts held in POD. TOD, or co-ownership 

3 registration with the right of survivorship; the amount included is the value of the decedent's ownership 

4 interest, to the extent that the decedent's ownership interest passed at the decedent's death to or for the 

5 benefit of any person other than the decedent's estate or surviving spouse; 6f 

6 (iii)@ 13roeeeds of insuranee, ineluding aoeidental death benefits, on the life of tho doeedent 

7 pavable te any 13ersen ether than the deeodent's surviving s130uso, if the deeedent e•,.,,nod the insuranee 

8 peliey and had the 13ewer ta ehange the benefieiaP( of the insuranee 13olioy or if tho insurnnee 13oliey was 

9 subjoet te iFArnediately before death or if and to the el<tent that the deeedent alone and iFAFAeeiatoly before 

1 0 death held a presently ei1ereisablo general power of appointFAent held by the deeedent alone iFAFAediately 

11 before death or if and to the OJ1Mnt tho deeedent, while married to the survi~•ing spouse and during the 

12 2 year perioe preceding the doeedent's death, transferred that 13oliey to any person ether than tho 

13 deeedent's surviving s13ouse ever the polie'I' or its proeeods; and tho aFAount included is the value ef the 

14 preeeeds, te the el<tent that tl=loy were pa•table at tl=le doeedent'o deatl=l te er fer tl=le benefit of any persen 

15 etl=ler tl=lan the decedent's estate er survivin§ s1rnuse; 

16 fiv+illl property transferred in any of the following forms by the decedent te any 13ersen otl=ler tl=lan 

17 a 13ena fide 13urehasor at an;· tirno during the deeedent's marriage te tl=le survi~•ing speuse, to er for tl=le 

18 13enefit ef any person etl=ler tl=lan tl=le survi•,in@ s13euse, if tl=le transfer is ef BA'( ef the following ty13es: 

19 (A) any irrevocable transfer to the eJ1tent tl=lat in which the decedent retained at the tiFAe sf er 

20 during tl=le 2 •rear period 13reoeding death the right to the possession or enjoyment ofL or fiffAt to the income 

21 fromL the property if and to the extent that the decedent's right terminated at or continued beyond the 

22 decedent's death; the amount included is the value of the fraction of the property to which the decedent's 

23 right related, to the extent that the fraction of the property was passed outside probate to or for the benefit 

24 of any person other than the decedent's estate or surviving spouse; or 

25 (B) any transfer to tl=le elltent tl=lat at the tiFAe of or during tl=le 2 •roar 13eriod preceding the 

26 deeeaent's deatl=l, in which the decedent created a power over the income or principal was subjeet to a 

27 P9wef of the transferred property, exercisable by the decedent alone or in conjunction with any other 

28 personL or exercisable by a nonadverse partyL for the benefit of the decedent, the decedent's creditors. 6f 

29 the decedent's estate, or the creditors of the decedent's estate; the amount included is the value of the 

30 property subject to the power, to the extent that the power was exercisable at the decedent's death to or 
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for the benefit of any person other than the decedent's surviving spouse or to the extent that the property 

subiect to the power passed at the decedent's death, by exercise, release, lapse, or default or otherwise, 

to or for the benefit of any person other than the decedent's estate or surviving spouse; and 

(iii) property that passed during marriage and during the 2-year period preceding the decedent's 

death as a result of a transfer by the decedent if the transfer was of any of the following types: 

IA) any property that passed as a result of the termination of a right or interest in, or power over, 

property that would have been included in the augmented estate under subsection (2I(bl(i)(A), (2)(b)(i)(B), 

(2)(b)li)(Cl. or (2)(b)(ii) if the right, interest, or power had not terminated until the decedent's death; the 

amount included is the value of the property that would have been included under these subsections, 

except that that property is valued at the time that the right, interest, or power terminated, and is included 

only to the extent that the property p·assed upon termination to or for the benefit of any person other than 

the decedent or the decedent's estate, spouse, or surviving spouse; OR 

(Bl anv transfer ef er relating ta an insuranee aelie•t an the life ef the EleeeElent if the oreeeeEls 

weulEI have seen ineluEled in the augA1enteEI estate under sueseetian I2)(13)(i)(D) haEI the transfer net 

eeeurred; the aR1eunt iAeluEled is the value of the insuranee areeeeEls ta the e><tent that the oraeeads were 

aayal:ile at the deeedent's death to er fer the eenefit af any oersen ether than the deeedent's estate or 

survi~•ing saouse; er 

-!Q_(fil any transfer of propertyL to the extent tlcie deeedent's eontrieution ta it, as a pereenta§e sf 

the whale, was R1ade durin§ the 2 year period preeediA§ the deeedent's death, by whieh the preperty is 

held at the time of or during the 2 year period preeeding the decedent's death by the decedent and another, 

otlcier than the deeecfont's suri,•i 1,·iA§ spouse, with ri§At et survivorship; er 

ID) aA'( transfer not otherwise included in the augmented estate, made to or for the benefit of a 

sanes during the 2 year peried preeeding the deeesent's death person other than the decedent's surviving 

spouse; the amount included is the value of the transferred property to the extent that the aggregate 

transfers to any one donee in either of the 2. years e><eeed exceeded $10,000; 

(c) the value of the decedent's nonprobate transfers to the decedent's surviving spouse, which are 

composed of all property that passed outside probate at the decedent's death from the decedent to Wffiffi 

the surviving spouse succeeds by reason of the decedent's death, other than ey homestead allawanee, 

eiceR'lpt 13r013erty, family allewanee, testate 51,ocession, or intestate suoeession, ineludin§ the 13receeds of 

insuranee, including~ accidental death eene;its, en the life of the aeeedent and inoludin§ benefits payable 
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under a retireA9ent plan in wi=liei=l ti=le dooedent was a partieipant, exelusive of 

2 (i) the decedent's fractional interest in property held as a ioint tenant with the right of survivorship, 

3 to the extent that the decedent's fractional interest passed to the surviving spouse as surviving ioint tenant: 

4 Iii) the decedent's ownership interest in property or accounts held in co-ownership registration with 

5 the right of survivorship, to the extent the decedent's ownership interest passed to the surviving spouse 

6 as surviving co-owner; afl4 

7 (Ill\ PROCEEDS OF INSURANCE, INCLUDING ACCIDENTAL DEATH BENEFITS, ON THE LIFE OF THE 

8 DECEDENT IF THE DECEDENT OWNED THE INSURANCE POLICY IMMEDIATELY BEFORE DEATH OR IF 

9 AND TO THE EXTENT THAT THE DECEDENT ALONE AND IMMEDIATELY BEFORE DEATH HELD A 

10 PRESENTLY EXERCISABLE GENERAL POWER OF APPOINTMENT OVER THE POLICY OR ITS PROCEEDS; 

11 THE AMOUNT INCLUDED IS THE VALUE OF THE PROCEEDS, TO THE EXTENT THAT THEY WERE 

12 PAYABLE AT THE DECEDENT'S DEATH; AND 

13 fi±it(IVl all other property that would have been included in the augmented estate under subsection 

14 (2)(b)(il or (2)(b)(iil had it passed to or for the benefit of a person other than the decedent's spouse, 

15 surviving spouse. the decedent, or the decedent's creditors, estate, or estate creditors, but excluding 

16 property passing to the surviving spouse under the federal social security system; and 

17 (d) except to the extent included in the augmented estate under subsection (2l(a) or (2)(c). the 

18 value of~ 

19 ill property that was owned by the decedent's surviving spouse at the decedent's death, reduood 

20 by enfornoable elaiffis against that 13rof}ertv er that Sf}euse, f}lus the ·,alue of arneunts including: 

21 (Al the surviving spouse's fractional interest in property held in joint tenancy with the right of 

22 survivorship: 

23 (Bl the surviving spouse's ownership interest in property or accounts held in co-ownership 

24 registration with the right of survivorship; and 

25 (Cl property that passed to the surviving spouse by reason of the decedent's death, but not 

26 including the spouse's right to homestead allowance, family allowance, exempt property, or payments 

27 under the federal social security system; and 

28 (ii) property that would have been insludable included in the surviving spouse's reelaiffiable estate 

29 nonprobate transfers to others, other than the spouse's fractional and ownership interests included in 

30 subsections (2)(d)(i)(AI and (2)(d)(i)(B), had the spouse predoooased been the decedent. 1-towe·t'er, amounts 
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Property included under this subsection I2)Id)(ii) is valued at the decedent's death, taking into account the 

fact that the decedent predeceased the spouse, except that, for purposes of subsections (2)(d)(i)(A) and 

(2/ldlli/lB), the values of the spouse's fractional and ownership interests are determined immediately before 

the decedent's death if the decedent was then a joint tenant or a co-owner of the property or accounts. 

For purposes of this subseetion (2}1dl (iil, proceeds of insuraneo that would ha11e been ineludal31e included 

in the sur11i·ring spouse's reolaimable estate nonprobate transfeFS to ethoFS under subsection (2)(b)(iii) 

(2IIbl(ill[)l are not valued as if the sur11i11in§ spouse were deoeased. The value of property included under 

this subsection (2)Id)lii) is reduced in each category by enforceable claims against the included property 

and is reduced by enforceable claims against the surviving spouse. 

(3) Any transfer or eicereise or release of a power of appointment The value of any property is 

excluded from the decedent's reelaimable estate nonprobate transfers to others: 

(a) to the extent the decedent received adequate and full consideration in money or money's worth 

for tfle 2 transfer, eiwroiso, or release of the property; er 

(bl if irre11oeably rnaae the property was transferred with the written consent or joinder of,.___Q_[_J_f 

the transfer was consented to in writing by, the surviving spouse; OR 

(C) IF THE PROPERTY IS LIFE INSURANCE, ACCIDENT INSURANCE, PENSION, PROFIT-SHARING, 

RETIREMENT, AND OTHER BENEFIT PLANS PAYABLE TO PERSONS OTHER THAN THE DECEDENT'S 

SURVIVING SPOUSE OR THE DECEDENT'S ESTATE. 

(41 Property is valued as of the deoeaent's death, sut an irre11eeable transfer of property during 

Hie 2 year period preceding the decedent's Eleath that is included in the Eleeedent's reelaimable estate under 

subseetions (2)(bl(i), (2)(13l(ii), ans (2)(131(iv) is values as of the time of the transfer. If the terms of more 

than one The value of property includes the commuted value of any present or future interest and the 

commuted value of amounts payable under any trust, life insurance settlement option, annuity contract, 

public or private pension, disability compensation, death benefit or retirement plan, or any similar 

arrangement, exclusive of the federal social security system. 

15) In case of overlapping application to the same property of the provisions of subsection (2)M 

~- the property is included in the augmented estate under the provision that 'fields yielding the highest 

value, but under any one, but only one, of the overlapping provisions if they all yield the same value. fiH. 

purposes of this subseetien, an "irF011ocable transfer of property" includes an irre11oeable mcereise or release 

of a power of appointment. 
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(6) (a) Although under this seotion a pa~•FAent, iteFA of property, or other 13enefit is ineluded in the 

deoedent's reolaimal31e estate, a payor or other thirEl party is not lial31e for havin§ FAaEle a payFAent or 

transferreEl an iteFA of property or other benefit to a beneficiary Elesi§n □teEl in a §OVerning instruFAont, or 

for havin§ tal(en any other aotion in §OBS faith reliance on the validity of a governing instruFAent, upon 

reEjuest ans satisfactory proof of the EleceElent' s death, 13efore the pa•,·or or other thirs party received 

written notice from the survivin§ spouse or spouse's representati~•o of an intention to file a petition for the 

elect',•,·e share er that a petition for the eleeti>,•o share has seen filed. A payer or ether third party is lial31e 

for payFAents FAaso er ether actions talwn after the payer or other third party reeeiveEl written notice of an 

intention to filo a petition for the elective share or that a petition fer tho eleetivo share has seen filed. 

(bl The written netioe of intention to file a petition for the eleeti>Je share or that a petition for the 

olectiYe share has seen filed FAust 13e FAailes to the payer's or other third party's main offioe or home by 

oertified FA □ il, return reoeipt reEJuested, or serYed upon the payer or other third party in the s □ FAo FAannor 

as a suFAFAons in a oivil action. Upon reeeipt of written notice of intention to file a petition for tho olooti>Je 

share or that a petition for the eleetive share has been filed, a payer or other thirEl party FA □~• pa~• any 

aFAount owed or transfer or deposit anv iteFA of preperty held 13y it to or with tho eourt ha·,in§ jurisdiotion 

of the prol3ato prooeedings relatin§ to the decedent's estate or, if no proceedin§s have seen eoFAFAeneoEl, 

to or with tAo oourt haYing jurisdiction of prol3ate prooeedings relating to deoedents' estates looateEl in tAe 

oounty of the deoedent's residence. The court shall hold the funEls or itoFA ef pF□ !;!ert•,· and, u13en ,,ts 

EleterFAinatien under 72 2 226(4), shall orEler Elis13urseFAent in aoo□ raanoe with the seterminatien. If no 

petition is files in the oourt within the speoified tiFAe unser 72 2 226(1) or, if files, the eeFAanEl for an 

eleotiYe share is witherawn under 72 2 226 (<I), tAe oourt shall ors er ElisburseFAent to tAe designates 

13enefieiary. Pa·,'ments, transfers, er de!;! □Sits FAaEle ts er with the eeurt aisehar!j □ the paver or other thirEl 

13arty freFA all elaims for tAe Yalue of ameunts pai€1 ta or iteFAs of property transforres to er Eleposited with 

tAe e□ urt. 

lo) Upen 13otitien te the 13rol3ate court sv the 13enefieiary designates in a go~·orning instrument, the 

oourt may order that all or 13art ef tAe 13re13erty be pais to the 13enefieiary in an aFAount ans subjeet to 

oonditions eonsistont wit A this seotion. 

(6) (a) A persen dAS 13urehases preperty frem a reei13ient for 'ialuo ans ,,.,.itheut notiee or whs 

reeeives a 13ayFAent or ether iteFA of 13r013erty in 13artial er full satisfaetisn sf a legally enforeeal31e ~bli!jatien 

is neither obligated unsor tAis part to return the payFAent, iteFA of property, or 13enofit nor lial31e under this 

~na Legislative council 
- 16 '. SB 132 



54th Legislature SB0l 32.02 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

part far tl=ie amount of the payment or tho value of the itom of property or senefit. l-lowever, a person who, 

not for value, reeeives a payment, item of preperty, or ether senefit ineluEleEl in the deeedent's reelaimaele 

estate is eeligated to return the payment, item ef preperty, er eenefit er is personally liasle for the ameunt 

of tl=ie pa•,ment or tl=ie •;alue of tl=ie item of property or benefit, as pre,•ided in 72 2 227. 

(bl If any seetion or part of an•,· seetion of Hiis part is preem13ted by federal law witl=i respeet to a 

pa•;ment, an item of 13reperty, or any ether benefit ineluded in tl=ie EleeeElent's reelaimable estate, a persen 

wl=ie, not for value, reeeives tl=ie payment, item ef propert'f, or otAer eonefit is obligated to return that 

payment, item ef 13ro13erty, or eenefit, er is personally liable for the ameunt of that payment er tl=ie value 

of that item of pre13erty or benefit, as previded in 72 2 227, to the persen wl=lo .,.,,ould Rave been entitled 

to it were tl=iat seetien or 13art of that seotien not preempted." 

12 Section 6. Section 72-2-223, MCA, is amended to read: 

13 "72-2-223. Right of election personal to surviving spouse•· incapacitated surviving spouse. (11 

14 The right of election may be exercised only by a surviving spouse who is living when the petition for the 

15 elective share is filed in the court under 72-2-225( 1 I. If the election is not exercised by the surviving spouse 

16 personally, it may be exercised on the surviving spouse's behalf by the surviving spouse's conservator, 

1 7 guardian, or agent under the authority of a power of attorney. 

18 (2) If the election is exercised on behalf of a surviving spouse who is an incapacitated person, the 

19 court shall set aside that portion of the elective-share and supplemental elective-share amounts due from 

20 the decedent's probate estate and recipients of the decedent's reelaimable estate nonprobate transfers to 

21 others under 72-2-227(21 and (31 and shall appoint a trustee to administer that property for the support of 

22 the surviving spouse. For the purposes of this subsection, an election on behalf of a surviving spouse by 

23 an agent under a durable power of attorney is presumed to be on behalf of a surviving spouse who is an 

24 incapacitated person. The trustee shall administer the trust in accordance with the following terms and such 

25 additional terms as the court determines appropriate: 

26 la) Expenditures of income and principal may be made in the manner, when, and to the extent that 

27 the trustee determines suitable and proper for the surviving spouse's support, without court order but with 

28 regard to other support, income, and property of the surviving spouse exclusive of benefits of medical or 

29 other forms of assistance from any state or federal government or governmental agency for which the 

30 surviving spouse qualifies on the basis of need. 
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1 (bl During the surviving spouse's incapacity, neither the surviving spouse nor anyone acting on 

2 behalf of the surviving spouse has a power to terminate the trust; but if the surviving spouse regains 

3 capacity, the surviving spouse then acqu·1res the power to terminate the trust and acquire full ownership 

4 of the trust property free of trust by delivering to the trustee a writing signed by the surviving spouse 

5 declaring the termination. 

6 (c) Upon the surviving spouse's death, the trustee shall transfer the unexpended trust property in 

7 the following order: 

8 (i) under the residuary clause, if any, of the will of the predeceased spouse against whom the 

9 elective share was taken, as if that predeceased spouse died immediately after the surviving spouse; or 

10 (iii to that predeceased spouse's heirs under 7 2-2-721." 

11 

12 Section 7. Section 72-2-224, MCA, is amended to read: 

13 "72-2-224. Waiver of right to elect and of other rights. ( 1 I The right of election of a surviving 

14 spouse and the rights of the surviving spouse to homestead allowance, exempt property, and family 

15 allowance or any of them may be waived, wholly or partially, before or after marriage, by a written 

16 contract, agreement, or waiver signed by the surviving spouse. The written contract, agreement, or waiver 

17 is enforceable without consideration. 

18 (2) A surviving spouse's waiver is not enforceable if the surviving spouse proves that: 

19 (a) the surviving spouse did not execute the waiver voluntarily; or 

20 (bl the waiver was unconscionable when it was executed and, before execution of the waiver, the 

21 surviving spouse: 

22 (ii was not provided a fair and reasonable disclosure of the property or financial obligations of the 

23 decedent; 

24 (ii) did not voluntarily and expressly waive, in writing, any right to disclosure of the property or 

25 financial obligations of the decedent beyond the disclosure provided; and 

26 (iii) did not have or reasonably could not have had an adequate knowledge of the property or 

27 financial obligations of the decedent. 

28 (3) An issue of unconscionability of a waiver is for decision by the court as a matter of law. 

29 (4) Unless it provides to the contrary, a waiver of "all rights", or equivalent language, in the 

30 property or estate of a present or prospective spouse or a complete property settlement entered into after 
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or in anticipation of separation or divorce is a waiver of all rights to elective share, homestead allowance, 

2 exempt property, and family allowance by each spouse in the property of the other and a renunciation by 

3 each of all benefits that would otherwise pass to that spouse from the other by intestate succession or by 

4 virtue of any will executed before the waiver or property settlement." 

5 

6 NEW SECTION. Section 8. Personal liability of recipients. (11 Only original recipients of the 

7 decedent's nonprobate transfers to others, and the donees of the recipients of the decedent's non probate 

8 transfers to others, to the extent the donees have the property or its proceeds, are liable to make a 

9 proportional contribution toward satisfaction of the surviving spouse's elective-share or supplemental 

1 O elective-share amount. A person liable to make contribution may choose to give up the proportional part 

11 of the decedent's nonprobate transfers to the person or to pay the value of the amount for which the 

12 person is liable. 

13 (2) If any section or part of any section of this part is preempted by federal law with respect to a 

14 payment, an item of property, or any other benefit included in the decedent's nonprobate transfers to 

15 others, a person who, not for value, receives the payment, item of property, or other benefit is obligated 

16 to return that payment, item of property, or benefit or is personally liable for the amount of that payment 

17 or the value of that item of property or benefit, as provided in 72-2-227, to the person who would have 

18 been entitled to it were that section or part of that section not preempted. 

19 

20 NEW SECTION. Section 9. Protection of payors and other third parties. (1) Although under 

21 72-2-222 a payment, item of property, or other benefit is included in the decedent's nonprobate transfers 

22 to others, a payor or other third party is not liable for having made a payment or transferred an item of 

23 property or other benefit to a beneficiary designated in a governing instrument or for having taken any other 

24 action in good faitA reliance on the validity of a governing instrument, upon request and satisfactory proof 

25 of the decedent's death, before the payor or other third party received written notice from the surviving 

26 spouse or spouse's representative of an intention to file a petition for the elective share or that a petition 

27 for the elective share has been filed. A payor or other third party is liable ONLY for f38't'A1ents A1ade or otlcior 

28 actions taken 2 OR MORE BUSINESS DAYS after the payor or other third party received written notice of 

29 an intention to file a petition for the elective share or that a petition for the elective share has been filed. 

30 THE WRITTEN NOTICE MUST INDICATE THE NAME OF THE DECEDENT, THE DATE OF THE DECEDENT'S 
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DEATH, THE NAME OF THE PERSON ASSERTING AN INTEREST, THE NATURE OF THE PAYMENT OR 

2 ITEM OF PROPERTY OR OTHER BENEFIT, AND A STATEMENT THAT THE SPOUSE INTENDS TO FILE A 

3 PETITION FOR THE ELECTIVE SHARE OR THAT A PETITION FOR THE ELECTIVE SHARE HAS BEEN FILED. 

4 ANY FORM OF SERVICE OF NOTICE OTHER THAN THAT DESCRIBED IN SUBSECTION (2) IS NOT 

5 SUFFICIENT TO IMPOSE LIABILITY ON A PAYOR OR OTHER THIRD PARTY FOR ACTIONS TAKEN 

6 PURSUANT TO THE GOVERNING INSTRUMENT. 

7 12) The written notice ef intentien ta file a petitien fer the eleetive share or that a petitien fer the 

8 eleetive share has seen fileEI must be mailed to the payor's or other third party's main office or home by 

9 certified mail, return receipt requested, or served upon the payor or other third party in the same manner 

1 O as a summons in a civil action. NOTICE TO A SALES REPRESENTATIVE OF THE PAYOR OR OTHER THIRD 

11 PARTY DOES NOT CONSTITUTE NOTICE TO THE PAYOR OR OTHER THIRD PARTY. Upon receipt of 

1 2 written notice of intention to file a petition for the elective share or that a petition for the elective share has 

1 3 been filed, a payor or other third party may pay any amount owed or transfer or deposit any item of 

14 property held by it to or with the court having jurisdiction of the probate proceedings relating to the 

15 decedent's estate or, if no proceedings have been commenced, to or with the court having jurisdiction of 

16 probate proceedings relating to decedents' estates located in the county of the decedent's residence. THE 

17 AVAILABILITY OF AN ACTION UNDER THIS SECTION DOES NOT PREVENT THE PAYOR OR OTHER THIRD 

18 PARTY FROM TAKING ANY OTHER ACTION AUTHORIZED BY LAW OR THE GOVERNING INSTRUMENT. 

19 IF PROBATE PROCEEDINGS HAVE NOT BEEN COMMENCED, THE PAYOR OR OTHER THIRD PARTY SHALL 

20 FILE WITH THE COURT A COPY OF THE WRITTEN NOTICE RECEIVED BY THE PAYOR OR OTHER THIRD 

21 PARTY, WITH THE PAYMENT OF FUNDS OR TRANSFER OR DEPOSIT OF PROPERTY. THE COURT MAY 

22 NOT CHARGE A FILING FEE TO THE PAYOR OR OTHER THIRD PARTY FOR THE PAYMENT, TRANSFER, 

23 OR DEPOSIT. The court shall hold the funds or item of property and, upon its determination under 

24 72-2-225(4), shall order disbursement in accordance with the determination. If no petition is filed in the 

25 court within the specified time under 72-2-225(1) or, if filed, the demand for an elective share is withdrawn 

26 under 72-2-225(3), the court shall order disbursement to the designated beneficiary. A FILING FEE, IF ANY, 

27 MAY, IN THE DISCRETION OF THE COURT, BE CHARGED UPON DISBURSEMENT EITHER TO THE 

28 RECIPIENT OR AGAINST THE FUNDS OR PROPERTY ON DEPOSIT WITH THE COURT. Payments, transfers, 

29 or deposits made to or with the court discharge the payor or other third party from all claims UNDER THE 

30 GOVERNING INSTRUMENT OR APPLICABLE LAW for the value of amounts paid to or items of property 
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transferred to or deposited with the court. 

2 (3) Upon petition to the probate court by the beneficiary designated in a governing instrument, the 

3 court may order that all or part of the property be paid to the beneficiary in an amount and subject to 

4 conditions consistent with this section. 

5 

6 Section 10. Section 72-2-225, MCA, is amended to read: 

7 "72-2-225. Proceeding for elective share -- time limit. ( 1) Except as provided in subsection (2), the 

8 election must be made by filing in the court and mailing or delivering to the personal representative, if any, 

9 a petition for the elective share within 9 months after the date of the decedent's death or within 6 months 

10 after the probate of the decedent's will, whichever limitation later expires. The surviving spouse shall give 

11 notice of the time and place set for hearing to persons interested in the estate and to the distributees and 

12 recipients of portions of the augmented estate whose interests will be adversely affected by the taking of 

13 the elective share. Except as provided in subsection (2), the decedent's roelaifl'lasle estate, nonprobate 

14 transfers to others described in 72-2-222(2)(b), is not included within the augmented estate for the purpose 

15 of computing the elective share if the petition is filed more than 9 months after the decedent's death. 

16 (2) Within 9 months after the decedent's death, the surviving spouse may petition the court for 

17 an extension of time for making an election. If, within 9 months after the decedent's death, the spouse 

18 gives notice of the petition to all persons interested in the decedent's reelaifl'lasle estate, nonprobate 

19 transfers to others the court for cause shown by the surviving spouse may extend the time for election. 

20 If the court grants the spouse's petition for an extension, the decedent's roelaifl'lasle estate, nonprobate 

21 transfers to others described in 72-2-222(2)(b), is not excluded from the augmented estate for the purpose 

22 of computing the elective-share and supplemental elective-share amounts if the spouse makes an election 

23 by filing in the court and mailing or delivering to the personal representative, if any, a petition for the 

24 elective share within the time allowed by the extension. 

25 (3) The surviving spouse may withdraw a demand for an elective share at any time before entry 

26 of a final determination by the court. 

27 (4) After notice and hearing, the court shall determine the elective-share and supplemental 

28 elective-share amounts and shall order its payment from the assets of the augmented estate or by 

29 contribution as appears appropriate under 72-2-227. If it appears that a fund or property included in the 

30 augmented estate has not come into the possession of the personal representative or has been distributed 
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by the personal representative, the court nevertheless shall fix the liability of any person who has any 

2 interest in the fund or property or who has possession thereof, whether as trustee or otherwise. The 

3 proceeding may be maintained against fewer than all persons against whom relief could be sought, but no 

4 person is subject to contribution in any greater amount than the person would have been under 72-2-227 

5 if relief had been secured against all persons subject to contribution. 

6 (5) The order or judgment of the court may be enforced as necessary in suit for contribution or 

7 payment in other courts of this state or other jurisdictions." 

8 

Section 11. Section 72-2-227, MCA, is amended to read: 9 

10 "72-2-227. Sl:targiA!I speuse ·.vitl:t ewReEI assets aREI gifts reeei..,eEI liabilit•t ef etl:ters fer balaRee 

11 et Sources from which elective share payable. ( 1) In the proceeding for an elective share, the following are 

12 applied first to satisfy the elective-share amount and to reduce or eliminate any contributions due from the 

13 decedent's probate estate and recipients of the decedent's reelaiFAasle estate nonprobate transfers to 

14 others: 

15 (a) amounts included in the augmented estate under 72-2-222(2)(a) that pass or have passed to 

16 the surviving spouse by testate or intestate succession; 

17 (b) amounts included in the augmented estate under 72-2-222(2)(c); 

18 (cl amounts included in the augmented estate that would have passed to the spouse but were 

1 9 disclaimed; and 

20 (d) amounts included in the augmented estate under 72-2-222(2)1d) up to the applicable percentage 

21 thereof. For purposes of this subsection (d), the "applicable percentage" is twice the elective-share 

22 percentage set forth in the schedule in 72-2-221 (1) appropriate to the length of time the spouse and the 

2 3 decedent were married to each other. 

24 (2) If, after the application of subsection (1 ), the elective-share amount is not fully satisfied or the 

25 surviving spouse is entitled to a supplemental elective-share amount, amounts included in the decedent's 

26 probate estate and H1at 13erti0A ef in the decedent's reelaiFAasle estate nonprobate transfers to others, other 

27 than amounts irroYeeasl;· traAsforreel witAiA 2 •tears sefere tl:le eleeeeleAt's eleatl:l included under 

28 72-2-222{2l(blliiil(Al or 72-2-222(2)(b)(iiilfg(Bl, are applied first to satisfy the unsatisfied balance of the 

29 elective-share amount or the supplemental elective-share amount. The decedent's probate estate and that 

30 portion of the decedent's reelaiFAaslo estate non probate transfers to others are applied so that liability for 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

the unsatisfied balance of the elective-share amount or for the supplemental elective-share amount is 

equitably apportioned among the recipients of the decedent's probate estate and of that portion of the 

decedent's reelaimable estate nonprobate transfers to others in proportion to the value of their interests 

therein. 

{3) If, after the application of subsections (1) and (2), the elective-share or supplemental 

elective-share amount is not fully satisfied, the remaining portion of the decedent's reelaimablo estate 

nonprobato transfers to others is applied so that liability for the unsatisfied balance of tho elective-share 

or supplemental elective-share amount is equitably apportioned among the recipients of that remaining 

portion of the decedent's reelaimable estate nonprobate transfers to others in proportion to the value of 

their interests therein. 

(4) ORiy eri§iAal reei13ieAts ef Hie reelaiFRable estate deseribed iA 72 2 222(2)(bl aAd tho deAees 

ef the reei13i0Ats ef the reelaiFRable estate te the e1lteAt the deAees ha•,e the 13re13erty er its 13reeeeds are 

liable te FRalw a 13re13ertieAal eeAtrieutieA teward satisfaetioA ef the surviviA§ s13euse's eleotivo share er 

su1313leFF1eAtal elostivo share aFReunt. A 13erseA liable te eontrieutien FRay ehoese to §Jive u13 the 13re13ertienal 

13art of the reelaiFRaele estate or to 13ay the value of the aFRount for whieh tho 13orseA is liable." 

17 Section 12. Section 72-2-331, MCA, is amended to read: 

18 "72-2-331. Entitlement of spouse -- premarital will. ( 1) If a testator's surviving spouse married the 

19 testator after the execution of tho will, the surviving spouse is entitled to receive, as an intestate share, 

20 no less than tho value of the share of the estate the spouse would have received if the testator had died 

21 intestate as to that portion of the testator's estate, if any, that is neither devised to a child of the testator 

22 who was born before the testator married tho surviving spouse and who is not a child of the surviving 

23 spouse nor devised to the descendant of such a child or passes under 72-2-613 or 72-2-614 to such a child 

24 or to a descendant of such a child, unless: 

25 (a) it appears from the will or other evidence that the will was made in contemplation of the 

26 testator's marriage to the surviving spouse; 

27 (b) the will expresses the intention that it is to be effective notwithstanding any subsequent 

28 marriage; or 

29 (c) the testator provided for the spouse by transfer outside the will and the intent that tho transfer 

30 be in lieu of a testamentary provision is shown by the testator's statements or is reasonably inferred from 
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the amount of the transfer or other evidence. 

2 ( 2) In satisfying the share provided by this section, devises made by the will to the testator's 

3 surviving spouse, if any, are applied first and other devises, other than a devise to a child of the testator 

4 who was born before the testator married the surviving spouse and who is not a ·child of the surviving 

5 spouse or a devise or substitute gift under 72-2-613 or 72-2-614 to a descendant of such a child, abate 

6 as provided in 72-3-901." 

7 

8 Section 13. Section 72-2-332, MCA, is amended to read: 

9 "72-2-332. Omitted children. (1) Except as provided in subsection (2), if a testator fails to provide 

1 O in the testator's will for any of the testator's children born or adopted after the execution of the will, the 

11 omitted after-born or after-adopted child receives a share in the estate as follows: 

12 (a) If the testator had no child living when the testator executed the will, an omitted after-born or 

13 after-adopted child receives a share in the estate equal in value to that which the child would have received 

14 had the testator died intestate unless the will devised all or substantially all of the estate to the other parent 

15 of the omitted child and that other parent survives the testator and is entitled to take under the will. 

16 (bl If the testator had one or more children living when the testator executed the will and the will 

17 devised property or an interest in property to one or more of the then-living children, an omitted after-born 

18 or after-adopted child is entitled to share in the testator's estate as follows: 

19 (i) The portion of the testator's estate in which the omitted after-born or after-adopted child is 

20 entitled to share is limited to devises made to the testator's then-living children under the will. 

21 (ii) The omitted after-born or after-adopted child is entitled to receive the share of the testator's 

22 estate, as limited in subsection (1 )(b)(i), that the child would have received had the testator included all 

23 omitted after-born and after-adopted children with the children to whom devises were made under the will 

24 and had given an equal share of the estate to each child. 

25 (iii) To the extent feasible, the interest granted an omitted after-born or after-adopted child under 

26 this section must be of the same character, whether equitable or legal, present or future, as that devised 

27 to the testator's then-living children under the will. 

28 (iv) In satisfying a share provided by this subsection (1 )(b), devises to the testator's children who 

29 were living when the will was executed abate ratably. In abating the devises of the then-living children, the 

30 court shall preserve to the maximum extent possible the character of the testamentary plan adopted l;>Y the 
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testator. 

2 ( 2) Subsections ( 1 I (ah and ( 1) (bl, ans (3) do not apply if: 

3 (a) it appears from the will that the omission was intentional; or 

4 (b) the testator provided for the omitted after-born or after-adopted child by transfer outside the 

5 will and the intent that the transfer be in lieu of a testamentary provision is shown by the testator's 

6 statements or is reasonably inferred from the amount of the transfer or other evidence. 

7 (3) Elteept as preYided in s1c10seetion (2), if !fat the time of execution of the will the testator fails 

8 to provide in the testator's will for a living child solely because the testator believes the child to be dead, 

9 the child is entitled to share in the estate as if the child were an omitted after-born or after-adopted child. 

10 (4) In satisfying a share provided by subsection (1 )(a), devises made by the will abate as provided 

11 in 72-3-901." 

12 

13 Section 14. Section 72-2-613, MCA, is amended to read: 

14 "72-2-613. Antilapse -- deceased devisee -- class gifts. (1) As used in this section, the following 

15 definitions apply: 

16 (a) "Alternative devise" means a devise that is expressly created by the will and that under the 

17 terms of the will may take effect instead of another devise on the happening of one or more events, 

18 including survival of the testator or failure to survive the testator, whether an event is expressed in 

19 condition-precedent, condition-subsequent, or any other form. A residuary clause constitutes an alternative 

20 devise with respect to a nonresiduary devise only if the will specifically provides that, upon lapse or failure, 

21 the nonresiduary devise or nonresiduary devises in general pass under the residuary clause. 

22 lb) "Class member" includes an individual who fails to survive the testator but who would have 

23 taken under a devise in the form of a class gift had the individual survived the testator. 

24 (c) "Devise" includes an alternative devise, a devise in the form of a class gift, and an exercise of 

25 a power of appointment. 

26 (d) "Devises" includes: 

27 (i) a class member if the devise is in the form of a class gift; 

28 (ii) an individual or class member who was deceased at the time the testator executed the testator's 

29 will as well as an individual or class member who was then living but who failed to survive the testator; 

30 and 
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!iii) an appointee under a power of appointment exercised by the testator's will. 

2 le) "Stepchild" means a child of the surviving, deceased, or former spouse of the testator or of the 

3 donor of a power of appointment but not a child of the testator or donor. 

4 (f) "Surviving devisee" or "surviving descendant" means a devisee or a descendant who neither 

5 predeceased the testator nor is considered to have predeceased the testator under 72-2-712. 

6 lg) "Testator" includes the donee of a power of appointment if the power is exercised in the 

7 testator's will. 

8 (2) If a devisee fails to survive the testator and is a grandparent, a descendant of a grandparent, 

9 or a stepchild of either the testator or the donor of a power of appointment exercised by the testator's will,· 

10 the following apply: 

11 la) Except as provided in subsection I2)(dl, if the devise is not in the form of a class gift and the 

12 deceased devisee leaves surviving descendants, a substitute gift is created in the devisee's surviving 

13 descendants. They take by representation the property to which the devisee would have been entitled had 

14 the _ctevisee survived the testator. 

15 lb) Except as provided in subsection (2lldl, if the devise is in the form of a class gift, other than 

16 a devise to "issue", "descendants", "heirs of the body", "heirs", "next of kin", "relatives", or "family" or 

17 a class described by language of similar import, a substitute gift is created in the surviving descendants of 

18 fillY deceased devisee or eleYisoo's s~rviYing eloseonelants. The property to which the devisees would have 

1 9 been entitled had all of them survived the testator passes to the surviving devisees and the surviving 

20 descendants of the deceased devisees. Each surviving devisee takes the share to which the devisee would 

21 have been entitled had the deceased devisees survived the testator. Each deceased devisee's surviving 

22 descendants who are substituted for the deceased devisee take by representation the share to which the 

23 deceased devisee would have been entitled had the deceased devisee survived the testator. For purposes 

24 of this subsection lb), "deceased devisee" means a class member who failed to survive the testator and 

25 left one or more surviving descendants. 

26 le) For purposes of 72-2-611, words of survivorship, such as in a devise to an individual "if the 

27 individual survives me" or in a devise to "my surviving children", are not, in the absence of additional 

28 evidence, a sufficient indication of an intent contrary to the application of this section. 

29 Id) If the will creates an alternative devise with respect to a devise for which a substitute gift is 

30 created by subsection I2)(a) or (2)1b), the substitute gift is superseded by the alternative devise only if an 
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expressly designated devisee of the alternative devise is entitled to take under the will. 

2 le) Unless the language creating a power of appointment expressly excludes the substitution of 

3 the descendants of an appointee for the appointee, a surviving descendant of a deceased appointee of a 

4 power of appointment may be substituted for the appointee under this section, whether or not the 

5 descendant is an object of the power. 

6 13) If, under subsection (21, substitute gifts are created and not superseded with respect to more 

7 than one devise and the devises are alternative devises, one to the other, the determination of which of 

8 the substitute gifts takes effect is resolved as follows: 

9 {al Except as provided in subsection I3IIb), the devised property passes under the primary 

1 0 substitute gift. 

11 {bl If there is a younger-generation devise, the devised property passes under the 

12 younger-generation substitute gift and not under the primary substitute gift. 

13 (cl As used in this subsection 131, the following definitions apply: 

14 {ii "Primary devise" means the devise that would have taken effect had all the deceased devisees 

1 5 of the alternative devises who left surviving descendants survived the testator. 

16 Iii) "Primary substitute gift" means the substitute gift created with respect to the primary devise. 

17 (iii) "Younger-generation devise" means a devise that: 

18 (Al is to a descendant of a devisee of the primary devise; 

19 IB) is an alternative devise with respect to the primary devise; 

20 IC) is a devise for which a substitute gift is created; and 

21 ID) would have taken effect had all the deceased devisees who left surviving descendants survived 

22 the testator except the deceased devisee or devisees of the primary devise. 

23 (iv) "Younger-generation substitute gift" means the substitute gift created with respect to the 

24 younger-generation devise." 

25 

26 Section 15. Section 72-2-712, MCA, is amended to read: 

27 "72-2-712. Requirement of survival by one hundred twenty hours. I 1) For the purposes of chapters 

28 through 5, ei!ee13t for 13ur13oses of Title 72, sl'ta13ter 6, part 3, anEI except as provided in subsection (4), 

29 an individual who is not established by clear and convincing evidence to have survived an event, including 

30 the death of another individual, by 120 hours is considered to have predeceased the event. 
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(21 Except as provided in subsection (41 ans eiceef)t for a security re!Jisteros in senefieiary forFA 

2 /TOD) unser Title 72, chapter 6, part :3, for purposes of a provision of a governing instrument that relates 

3 to an individual surviving an event, including the death of another individual, an individual who is not 

4 established by clear and convincing evidence to have survived the event by 1 20 hours is considered to have 

5 predeceased the event. 

6 (3) (al Except as provided in subsection (4), if: 

7 (ii it is not established by clear and convincing evidence that one of two co-owners with right of 

8 survivorship survived the other co-owner by 120 hours, one-half of the property passes as if one had 

9 survived by 120 hours and one-half as if the other had survived by 120 hours; and 

1 O (ii) there are more than two co-owners and it is not established by clear and convincing evidence 

11 that at least one of them survived the others by 120 hours, the property passes in the proportion that one 

12 bears to the whole number of co-owners. 

13 (bl For the purposes of this subsection (3), "co-owners with right of survivorship" includes joint 

14 tenants, tenants by the entireties, and other co-owners of property or accounts held under circumstances 

15 that entitle one or more to the whole of the property or account on the death of the other or others. 

16 (4) This sostisn sees Survival by 120 hours is not ~ required if: 

1 7 (al the governing instrument contains language dealing explicitly with simultaneous deaths or 

18 deaths in a common disaster and that language is operable under the facts of the case; 

19 (bl the \; Jverning instrument expressly indicates that an individual is not required to survive an 

20 event, including the death of another individual, by any specified period or expressly requires the individual 

21 to survive the event by a specified period+. However, survival of the event or the specified period must be 

22 established by clear and convincing evidence. 

23 (c) the imposition of a 120-hour requirement of survival would cause a nonvested property interest 

24 or a power of appointment to fail to qualify for validity under 72-2-1002( 1) (a), (2) (a), or (3)(a) or to become 

25 invalid under 72-2-1002(1)(b), (2)(b), or (3)(b); however, survival must be established by clear and 

26 convincing evidence; or 

27 (d) the application of this seotisn a 120-hour requirement of survival to multiple governing 

28 instruments would result in an unintended failure or duplication of a disposition. However, survival must 

29 be established by clear and convincing evidence. 

30 (5) (a) A payor or other third party is not liable for having made a payment or transferred an item 
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of property or any other benefit to a beneficiary designated in a governing instrument who, under this 

2 section, is not entitled to the payment or item of property, or for having taken any other action in good faith 

3 reliance on the beneficiary's apparent entitlement under the terms of the governing instrument, before the 

4 payor or other third party received written notice of a claimed lack of entitlement under this section. A 

5 payor or other third party is liable for a payment made or other action taken after the payor or other third 

6 party received written notice of a claimed lack of entitlement under this section. 

7 (bl Written notice of a claimed lack of entitlement under subsection (5)(a) must be mailed to the 

8 payor's or other third party's main office or home by certified mail, return receipt requested, or served upon 

9 the payor or other third party in the same manner as a summons in a civil action. Upon receipt of written 

10 notice of a claimed lack of entitlement under this section, a payor or other third party may pay any amount 

11 owed or transfer or deposit any item of property held by it to or with the court having jurisdiction of the 

12 probate proceedings relating to the decedent's estate or, if no proceedings have been commenced, to or 

13 with the court having jurisdiction of probate proceedings relating to decedents' estates located in the 

14 county of the decedent's residence. The court shall hold the funds or item of property and, upon its 

15 determination under this section, shall order disbursement in accordance with the determination. Payments, 

16 transfers, or deposits made to or with the court discharge the payor or other third party from all claims for 

17 the value of amounts paid to or items of property transferred to or deposited with the court. 

18 (6) (a) A person who purchases property for value and without notice or who receives a payment 

19 or other item of property in partial or full satisfaction of a legally enforceable obligation is neither obligated 

20 under this section to return the payment, item of property, or benefit nor liable under this section for the 

21 amount of the payment or the value of the item of property or benefit. However, a person who, not for 

22 value, receives a payment, item of property, or other benefit to which the person is not entitled under this 

23 section is obligated to return the payment, item of property, or benefit, or is personally liable for the amount 

24 of the payment or the value of the item of property or benefit, to the person who is entitled to it under this 

25 section. 

26 (bl If this section or any part of this section is preempted by federal law with respect to a payment, 

27 an item of property, or any other benefit covered by this section, a person who, not for value, receives the 

28 payment, item of property, or other benefit to which the person is not entitled under this section is 

29 obligated to return the payment, item of property, or benefit, or is personally liable for the amount of the 

30 payment or the value of the item of property or benefit, to the person who would have been entitled to it 
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were this section or part of this section not preempted." 

2 

3 Section 16. Section 72-2-716, MCA, is amended to read: 

4 "72-2-716. Life insurance -- retirement plan -- account with POD designation -- transfer-on-death 

5 registration -- deceased beneficiary. ( 1) As used in this section, the following definitions apply: 

6 (a) "Alternative beneficiary designation" means a beneficiary designation that is expressly created 

7 by the governing instrument and that under the terms of the governing instrument may take effect instead 

8 of another beneficiary designation on the happening of one or more events, including survival of the 

9 decedent or failure to survive the decedent, whether an event is expressed in condition-precedent, 

1 O condition-subsequent, or any other form. 

11 (b) "Beneficiary" means the beneficiary of a beneficiary designation under which the beneficiary 

12 must survive the decedent and includes: 

13 (i) a class member if the beneficiary designation is in the form of a class gift; and 

14 (ii) an individual or class member who was deceased at the time the beneficiary designation was 

15 executed as well as an individual or class member who was then living but who failed to survive the 

16 decedent. but excludes a joint tenant of a joint tenancy with the right of survivorship and a party to a joint 

17 and survivorship account. 

18 (cl "Beneficiary designation" includes an alternative beneficiary designation and a beneficiary 

19 designation in the form of a class gift. 

20 (d) "Class member" includes an individual who fails to survive the decedent but who would have 

21 taken under a beneficiary designation in the form of a class gift had the individual survived the decedent. 

22 (e) "Stepchild" means a child of the decedent's surviving, deceased, or former spouse but not a 

23 child of the decedent. 

24 (f) "Surviving beneficiary" or "surviving descendant" means a beneficiary or a descendant who 

25 neither predeceased the decedent nor is considered to have predeceased the decedent under 72-2-712. 

26 (2) If a beneficiary fails to survive the decedent and is a grandparent, a descendant of a 

27 grandparent, or a stepchild of the decedent, the following provisions apply: 

28 (a) Except as provided in subsection (2)(d), if the beneficiary designation is not in the form of a 

29 class gift and the deceased beneficiary leaves surviving descendants, a substitute gift is created in the 

30 beneficiary's surviving descendants. They take by representation the property to which the beneficiary 
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would have been entitled had the beneficiary survived the decedent. 

2 (b) Except as provided in subsection (2)(d), if the beneficiary designation is in the form of a class 

3 gift, other than a beneficiary designation to "issue", "descendants", "heirs of the body", "heirs", "next of 

4 kin", "relatives", or "family" or a class described by language of similar import, a substitute gift is created 

5 in the surviving descendants of any deceased beneficiary or benefieiary's sur>,ivin~ deseendants. The 

6 property to which the beneficiaries would have been entitled had all of them survived the decedent passes 

7 to the surviving beneficiaries and the surviving descendants of the deceased beneficiaries. Each surviving 

8 beneficiary takes the share to which the surviving beneficiary would have been entitled had the deceased 

9 beneficiaries survived the decedent. Each deceased beneficiary's surviving descendants who are substituted 

10 for the deceased beneficiary take by representation the share to which the deceased beneficiary would have 

11 been entitled had the deceased beneficiary survived the decedent. For purposes of this subsection (b), 

12 "deceased beneficiary" means a class member who failed to survive the decedent and left one or more 

13 surviving descendants. 

14 (c) For the purposes of 72-2-711, words of survivorship, such as in a beneficiary designation to 

15 an individual "if the individual survives me" or in a beneficiary designation to "my surviving children", are 

16 not, in the absence of additional evidence, a sufficient indication of an intent contrary to the application 

17 of this section. 

18 (d) If a governing instrument creates an alternative beneficiary designation with respect to a 

19 beneficiary designation for which a substitute gift is created by subsection (2)(a) or (2)(b), the substitute 

20 gift is superseded by the alternative beneficiary designation only if an expressly designated beneficiary of 

21 the alternative beneficiary designation is entitled to take. 

22 (3) If, under subsection (2), substitute gifts are created and not superseded with respect to more 

23 tha~ one beneficiary designation and the beneficiary designations are alternative beneficiary designations, 

24 one to the other, the determination of which of the substitute gifts takes effect is resolved as follows: 

25 (al Except as provided in subsection (3)(bl, the property passes under the primary substitute gift. 

26 (bl If there is a younger-generation beneficiary designation, the property passes under the 

27 younger-generation substitute gift and not under the primary substitute gift. 

28 (cl As used in this subsection (3), the following definitions apply: 

29 (i) "Primary beneficiary designation" means the beneficiary designation that would have taken 

30 effect had all the deceased beneficiaries of the alternative beneficiary designations who left surviving 
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descendants survived the decedent. 

2 (ii) "Primary substitute gift" means the substitute gift created with respect to the primary beneficiary 

3 designation. 

4 (iii) "Younger-generation beneficiary designation" means a beneficiary designation that: 

5 (A) is to a descendant of a beneficiary of the primary beneficiary designation; 

6 (B) is an alternative beneficiary designation with respect to the primary beneficiary designation; 

7 (C) is a beneficiary designation for which a substitute gift is created; and 

8 (DI would have taken effect had all the deceased beneficiaries who left surviving descendants 

9 survived the decedent except the deceased beneficiary or beneficiaries of the primary beneficiary 

10 designation. 

11 (iv) "Younger-generation substitute gift" means the substitute gift created with respect to the 

12 younger-generation beneficiary designation. 

13 14) la) A payor is protected from liability in making payments under the terms of the beneficiary 

14 designation until the payor has received written notice of a claim to a substitute gift under this section. 

15 Payment made before the receipt of written notice of a claim to a substitute gift under this section 

16 discharges the payor, but not the recipient, from all claims for the amounts paid. A payor is liable for a 

17 payment made after the payor has received written notice of the claim. A recipient is liable for a payment 

18 received, whether or not written notice of the claim is given. 

19 (b) The written notice of the claim must be mailed to the payor's main office or home by certified 

20 mail, return receipt requested, or served upon the payor in the same manner as a summons in a civil action. 

21 Upon receipt of written notice of the claim, a payor may pay any amount owed by it to the court having 

22 jurisdiction of the probate proceedings relating to the decedent's estate or, if no proceedings have been 

23 commenced, to the court having jurisdiction of probate proceedings relating to decedents' estates located 

24 in the county of the decedent's residence. The court shall hold the funds and, upon its determination under 

25 this section, shall order disbursement in accordance with the determination. Payment made to the court 

26 discharges the payor from all claims for the amounts paid. 

27 (5) (a) A person who purchases property for value and without notice or who receives a payment 

28 or other item of property in partial or full satisfaction of a legally enforceable obligation is neither obligated 

29 under this section to return the payment, item of property, or benefit nor liable under this section for the 

30 amount of the payment or the value of the item of property or benefit. However, a person who, not for 
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value, receives a payment, item of property, or other benefit to which the person is not entitled under this 

2 section is obligated to return the payment, item of property, or benefit, or is personally liable for the amount 

3 of the payment or the value of the item of property or benefit, to the person who is entitled to it under this 

4 section. 

5 (bl If this section or any part of this section is preempted by federal law with respect to a payment, 

6 an item of property, or any other benefit covered by this section, a person who, not for value, receives the 

7 payment, item of property, or other benefit to which the person is not entitled under this section is 

8 obligated to return the payment, item of property, or benefit, or is personally liable for the amount of the 

9 payment or the value of the item of property or benefit, to the person who would have been entitled to it 

10 were this section or part of this section not preempted." 

11 

12 Section 17. Section 72-2-717, MCA, is amended to read: 

13 "72-2-717. Survivorship with respect to future interests under terms of trust ·· substitute takers. 

14 (1 I As used in this section, the following definitions apply: 

15 (al "Alternative future interest" means an expressly created future interest that may take effect 

16 in possession or enjoyment instead of another future interest on the happening of one or more events, 

17 including survival of an event or failure to survive an event, whether an event is expressed in 

18 condition-precedent, condition-subsequent, or any other form. A residuary clause in a will does not create 

19 an alternative future interest with respect to a future interest created in a nonresiduary devise in the will, 

20 whether or not the will specifically provides that lapsed or failed devises are to pass under the residuary 

21 clause. 

22 (bl "Beneficiary" means the beneficiary of a future interest and includes a class member if the 

23 future interest is in the form of a class gift. 

24 (cl "Class member" includes an individual who fails to survive the distribution date but who would 

25 have taken under a future interest in the form of a class gift had the individual survived the distribution 

26 date. 

27 (di "Distribution date" with respect to a future interest means the time when the future interest 

28 Is to take effect in possession or enjoyment. The distribution date need not occur at the beginning or end 

29 of a calendar day, but may occur at a time during the course of a day. 

30 (el "Future interest" includes an alternative future interest and a future interest in the form of a 
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class gift. 

2 (f} "Future interest under the terms of a trust" means a future interest that was created by a 

3 transfer creating a trust or to an existing trust or by an exercise of a power of appointment to an existing 

4 trust that directs the continuance of an existing trust, designates a beneficiary of an existing trust, or 

5 creates a trust. 

6 (g) "Surviving beneficiary" or "surviving descendant" means a beneficiary or a descendant who 

7 neither predeceased the distribution date nor is considered to have predeceased the distribution date under 

8 72-2-712. 

9 (2) A future interest under the terms of a trust is contingent on the beneficiary surviving the 

1 0 distribution date. _If a beneficiary of a future interest under the terms of a trust fails to survive the 

11 distribution date, the following provisions apply: 

12 (a} Except as provided in subsection (2}Id}, if the future interest is not in the form of a class gift 

13 and the deceased beneficiary leaves surviving descendants, a substitute gift is created in the beneficiary's 

14 surviving descendants. They take by representation the property to which the beneficiary would have been 

15 entitled had the beneficiary survived the distribution date. 

16 (b} Except as provided in subsection (2) (d}, if the future interest is in the form of a class gift, other 

17 than a future interest to "issue", "descendants", "heirs of the body", "heirs", "next of kin", "relatives", or 

18 "family" or a class described by language of similar import, a substitute gift is created in the surviving 

19 descendants of any deceased beneficiary er eeAelieiar>{ s surYiviA§ EleseeAlfoAts. The property to which the 

20 beneficiaries would have been entitled had all of them survived the distribution date passes to the surviving 

21 beneficiaries and the surviving descendants of the deceased beneficiaries. Each surviving beneficiary takes 

22 the share to which the surviving beneficiary would have been entitled had the deceased beneficiaries 

23 survived the distribution date. Each deceased beneficiary's surviving descendants who are substituted for 

24 the deceased beneficiary take by representation the share to which the deceased beneficiary would have 

25 been entitled had the deceased beneficiary survived the distribution date. For purposes of this subsection 

26 12), "deceased beneficiary" means a class member who failed to survive the distribution date and left one 

27 or more surviving descendants. 

28 (c} For the purposes of 72-2-711, words of survivorship attached to a future interest are not, in 

29 the absence of additional evidence, a sufficient indication of an intent contrary to the application of this 

30 section. Words of survivorship include words of survivorship that relate to the distribution date or to an 
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earlier or an unspecified time, whether those words of survivorship are expressed in condition-precedent, 

2 condition-subsequent, or any other form. 

3 (d) If a governing instrument creates an alternative future interest with respect to a future interest 

4 for which a substitute gift is created by subsection (2)(al or (2)(b), the substitute gift is superseded by the 

5 alternative future interest only if an expressly designated beneficiary of the alternative future interest is 

6 entitled to take in possession or enjoyment. 

7 (31 If, under subsection (21, substitute gifts are created and not superseded with respect to more 

8 than one future interest and the future interests are alternative future interests, one to the other, the 

9 determination of which of the substitute gifts takes effect is resolved as follows: 

1 0 (al Except as provided in subsection (3)(b), the property passes under the primary substitute gift. 

11 (bl If there is a younger-generation future interest, the property passes under the 

12 younger-generation substitute gift and not under the primary substitute gift. 

13 (c) As used in this subsection (3), the following definitions apply: 

14 (i) "Primary future interest" means the future interest that would have taken effect had all the 

15 deceased beneficiaries of the alternative future interests who left surviving descendants survived the 

16 distribution date. 

17 (ii) "Primary substitute gift" means the substitute gift created with respect to the primary future 

1 8 interest. 

1 9 (iii) "Younger-generation future interest" means a future interest that: 

20 (Al is to a descendant of a beneficiary of the primary future interest; 

21 (B) is an alternative future interest with respect to the primary future interest; 

22 (C) is a future interest for which a substitute gift is created; and 

23 (D) would have taken effect had all the deceased beneficiaries who left surviving descendants 

24 survived the distribution date except the deceased beneficiary or beneficiaries of the primary future interest. 

25 (iv) "Younger-generation substitute gift" means the substitute gift created with respect to the 

26 younger-generation future interest. 

27 (4) 1-f. Except as provided in subsection (5). if, after the application of subsections (2) and (3), there 

28 is no surviving taker, the property passes in the following order: 

29 (a) if the trust was created in a nonresiduary devise in the transferor's will or in a codicil to the 

30 transferor's will, the property passes under the residuary clause in the transferor's will. For purposes of this 
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section, the residuary clause is treated as creating a future interest under the terms of a trust. 

2 (b) if no taker is produced by the application of subsection (4)(al, the property passes to the 

3 transferor's heirs under 72-2-721. 

4 (5) If, after the application of subsections (2) and (3), there is no surviving taker and if the future 

5 interest was created by the exercise of a power of appointment: 

6 (a) the property passes under the donor's gift-in-default clause, if any, which clause is treated as 

7 creating a future interest under the terms of a trust; and 

8 (bl if no taker is produced by the application of subsection (5)(al, the property passes as provided 

9 in subsection (4). For purposes of subsection (4), "transferor" means the donor if the power was a 

1 0 nongeneral power and means the do nee if the power was a general power." 

11 

12 Section 18. Section 72-2-719, MCA, is amended to read: 

13 "72-2-719. Representation -- per capita at each generation -- per stirpes. 11) As used in this 

14 section, the following definitions apply: 

15 (a) "Deceased child" or "deceased descendant" means a child or a descendant who either 

16 predeceased the distribution date or is considered to have predeceased the distribution date under 

17 72-2-712. 

18 (b) "Distribution date", with respect to an interest, means the time when the interest is to take 

19 effect in possession or enjoyment. The distribution date need not occur at the beginning or end of a 

20 calendar day but may occur at a time during the course of a day. 

21 (c) "Surviving ancestor", "surviving child", or "surviving descendant" means an ancestor, a child, 

22 or a descendant who neither predeceased the distribution date nor is considered to have predeceased the 

23 distribution date under 72-2-712. 

24 (2) (a) If a governing instrument calls for property to be distributed "per capita at each generation", 

25 the property is divided into as many equal shares as there are: 

26 (i) surviving descendants in the generation nearest to the designated ancestor that contains one or 

27 more surviving descendants; and 

28 (ii) deceased descendants in the same generation who left surviving descendants, if any. 

29 (b) Each surviving descendant in the nearest generation is allocated one share. The remaining 

30 shares, if any, are combined and then divided in the same manner among the surviving descendants of the 
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deceased descendants as if the surviving descendants who were allocated a share and their surviving 

2 descendants had predeceased the distribution date. 

3 (3) (a) If aA applieal3Ie state1te or a governing instrument calls for property to be distributed .!'.-1,y 

4 represeAtatioA" or "per stirpes", the property is divided into as many equal shares as there are: 

5 Ii) surviving children of the designated ancestor; and 

6 Iii) deceased children who left surviving descendants. 

7 lb) Each surviving child, if any, is allocated one share. The share of each deceased child with 

8 surviving descendants is divided in the same manner, with subdivision repeating at each succeeding 

9 generation until the property is fully allocated among surviving descendants. 

10 14) (a) If an applicable statute or a governing instrument calls for property to be distributed "by 

11 representation", the property is divided into as many equal shares as there are: 

12 Ii) surviving descendants in the generation nearest to the designated ancestor that contains one or 

13 more surviving descendants; and 

14 Iii) deceased descendants in the same generation who left surviving descendants, if any. 

15 lb) Each surviving descendant in the nearest generation is allocated one share. The share of each 

16 deceased descendant in the same generation as the surviving descendant is divided in the same manner, 

17 with the subdivision repeating at each succeeding generation until the property is fully allocated among 

18 surviving descendants. 

19 f4+J.fil For the purposes of subsections 12) aAEl (3) through (4), an individual who is deceased and 

20 left no surviving descendant is disregarded and an individual who leaves a surviving ancestor who is a 

21 descendant of the designated ancestor is not entitled to a share." 

22 

23 Section 19. Section 72-2-721, MCA, is amended to read: 

24 "72-2-721. ~utuFe inteFests Interests in "heirs" and like. If an applicable statute or a governing 

25 instrument calls for a present or future distribution to or creates a present or future interest in a designated 

26 individual's "heirs", "heirs at law", "next of kin", "relatives", or "family" or language of similar import, the 

27 property passes to those persons, including the state uAEler 72 2 11 e, and in such shares as would succeed 

28 to the designated individual's intestate estate under the intestate succession law of the designated 

29 individual's domicile in effect at the time the disposition is to take effect in possession or enJoyment as if 

30 the designated individual died at that time. If the designated individual's surviving spouse is living but is 
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remarried at the time the disposition is to take effect in possession or enjoyment, the surviving spouse is 

2 not an heir of the designated individual." 

3 

4 Section 20. Section 72-2-811, MCA, is amended to read: 

5 "72-2-811. Disclaimer of property interests. 11 l la) A person or the representative of a person to 

6 whom an interest in or with respect to property or an interest in the property devolves by whatever means 

7 may disclaim it in whole or in part by delivering or filing a written disclaimer under this section. 

8 (b) The right to disclaim exists notwithstanding: 

9 (i) any limitation on the interest of the disclaimant in the nature of a spendthrift provision or similar 

10 restriction; or 

11 (ii) any restriction or limitation on the right to disclaim contained in the governing instrument. 

12 (c) For purposes of this subsection (1), the "representative of a person" includes a personal 

13 representative of a decedent; a conservator of a disabled person; a guardian of a minor or incapacitated 

14 person; a guardian ad litem of a minor, an incapacitated person, an unborn person, an unascertained 

15 person, or a person whose identity or address is unknown; and an agent acting on behalf of the person 

16 within the authority of a power of attorney. The representative of a person may rely on a general family 

17 benefit accruing to the living members of the represented person's family as a basis for making a disclaimer. 

18 12) The following rules govern the time when a disclaimer must be filed or delivered: 

19 la) If the property or interest has devolved to the disclaimant under a testamentary instrument or 

20 by the laws of intestacy, the disclaimer must be filed, if of a present interest, not later than 9 months after 

21 the death of the deceased owner or deceased donee of a power of appointment and, if of a future interest, 

22 not later than 9 months after the event determining that the taker of the property or interest is finally 

23 ascertained and the taker's interest is indefeasibly vested. The disclaimer must be filed in the court of the 

24 county in which proceedings for the administration of the estate of the deceased owner or deceased donee 

25 of the power have been commenced. A copy of the disclaimer must be delivered in person or mailed by 

26 certified mail, return receipt requested, to any personal representative or other fiduciary of the decedent 

2 7 or do nee of the power. 

28 (b) If a property or interest has devolved to the disclaimant under a nontestamentary instrument 

29 or contract, the disclaimer must be delivered or filed, if of a present interest, not later than 9 months after 

30 the effective date of the nontestamentary instrument or contract and, if of a future interest, not later than 
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9 months after the event determining that the taker of the property or interest is finally ascertained and the 

2 taker's interest Is indefeasibly vested. If the person entitled to disclaim does not know of the existence of 

3 the interest, the disclaimer must be delivered or filed not later than 9 months after the person learns of the 

4 existence of the interest. The effective date of a revocable instrument or contract is the date on which the 

5 maker no longer has power to revoke it or to transfer to the maker or another the entire legal and equitable 

6 ownership of the interest. The disclaimer or a copy of the disclaimer must be delivered in person or mailed 

7 by certified mail, return receipt requested, to the person who has legal title to or possession of the interest 

8 disclaimed. 

9 (c) A surviving joint tenant may disclaim as a separate interest any property or interest in property 

10 devolving to the joint tenant by right of survivorship. A surviving joint tenant may disclaim the entire 

11 interest in any property or interest in the property that is the subject of a joint tenancy devolving to the joint 

12 tenant if the joint tenancy was created by act of a deceased joint tenant, the survivor did not join in 

13 creating the joint tenancy, and the survivor has not accepted a benefit under it. 

14 (d) If real property or an interest in the property is disclaimed, a copy of the disclaimer may be 

15 recorded in the office of the clerk and recorder of the county in which the property or interest disclaimed 

16 is located. 

17 13) The disclaimer must: 

18 (a} de·scribe the property or interest disclaimed; 

19 lb) declare the disclaimer and extent of the disclaimer; and 

20 le} be signed by the disclaimant. 

21 14) The following are the effects of a disclaimer: 

22 (a} If property or an interest in property devolves to a disclaimant under a testamentary instrument, 

23 under a power of appointment exercised by a testamentary instrument, or under the laws of intestacy and 

24 the decedent has not provided for another disposition of that interest, should it be disclaimed, or of 

25 disclaimed or failed interests in general, the disclaimed interest devolves as if the disclaimant had 

26 predeceased the decedent, but if by law or under the testamentary instrument the descendants of the 

27 disclaimant would take the diselaimant's share in the disclaimed interest by representation or otherwise 

28 were the disclaimant to predecease the decedent, THEN the disclaimed interest passes by representationL 

29 or passes as directed by the governing instrument, to the descendants of the disclaimant who survive the 

30 decedent. A future interest that takes effect in possession or enjoyment after the termination of the estate 
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or interest disclaimed takes effect as if the disclaimant had predeceased the decedent. A disclaimer relates 

2 back for all purposes to the date of the death of the decedent. 

3 (bl If property or an interest in property devolves to a disclaimant under a nontestamentary 

4 instrument or contract and the instrument or contract does not provide for another disposition of that 

5 interest, should it be disclaimed, or of disclaimed or failed interests in general, the disclaimed interest 

6 devolves as if the disclaimant had predeceased the effective date of the instrument or contract, but if by 

7 law or under the nontestamentary ·,nstrument or contract the descendants of the disclaimant would ~ 

8 the diselairAaAt's share in the disclaimed interest by representation or otherwise were the disclaimant to 

9 predecease the effective date of the instrument, THEN the disclaimed interest passes by representationL 

1 O or passes as directed by the governing instrument, to the descendants of the disclaimant who survive the 

11 effective date of the instrument. A disclaimer relates back for all purposes to that date. A future interest 

1 2 that takes effect in possession or enjoyment at or after the termination of the disclaimed interest takes 

1 3 effect as if the disclaimant had died before the effective date of the instrument or contract that transferred 

14 the disclaimed interest. 

15 (cl The disclaimer or the written waiver of the right to disclaim is binding upon the disclaimant or 

16 person waiving and on all persons claiming through or under either of them. 

17 (5) The right to disclaim property or an interest in the property is barred by: 

18 (a) an assignment, conveyance, encumbrance, pledge, or transfer of the property or interest or a 

19 contract therefor; 

20 (b) a written waiver of the right to disclaim; 

21 (cl an acceptance of the property or interest or benefit under it; or 

22 (d) a sale of the property or interest under judicial sale made before the disclaimer is made. 

23 (6) This section does not abridge the right of a person to waive, release, disclaim, or renounce 

24 property or an interest in property under any other statute. 

25 (7) An interest in property that exists on October 1, 1993, as to which, if a present interest, the 

26 time for filing a disclaimer under this section has not expired or, if a future interest, the interest has not 

27 become indefeasibly vested or the taker finally ascertained may be disclaimed within 9 months after 

28 October 1, 1993." 

29 

30 Section 21. Section 72-2-813, MCA, is amended to read: 
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"72-2-813. Effect of homicide on intestate succession, wills, trusts, joint assets, life insurance, 

2 and beneficiary designations. (1) For purposes of this section, the following definitions apply: 

3 (a) "Disposition or appointment of property" includes a transfer of an item of pr9perty or any other 

4 benefit to a beneficiary designated in a governing instrument. 

5 (b) "Governing instrument" means a governing instrument executed by the decedent. 

6 (c) "Revocable", with respect to a disposition, appointment, provision, or nomination, means one 

7 under which the decedent, at the time of or immediately before death, was alone empowered, by law or 

8 under the governing instrument, to cancel the designation in favor of the killer, whether or not the decedent 

9 was then empowered to designate the decedent In place of the decedent's killer and whether or not the 

10 decedent then had capacity to exercise the power. 

11 (2) An individual who feloniously and intentionally kills the decedent forfeits all benefits under this 

12 chapter with respect to the decedent's estate, including an intestate share, an elective share, an omitted 

13 spouse's or child's share, a homestead allowance, exempt property, and a family allowance. If the decedent 

14 died intestate, the decedent's intestate estate passes as if the killer disclaimed the killer's intestate share. 

15 (3) The felonious and intentional killing of the decedent: 

16 (a) revokes any revocable: 

17 (i) disposition or appointment of property made by the decedent to the killer in a governing 

18 instrument; 

19 (ii) provision in a governing instrument conferring a general or nongeneral power of appointment 

20 on the killer; and 

21 (iii) nomination of the killer in a governing instrument, nominating or appointing the killer to serve 

22 in any fiduciary or representative capacity, including a personal representative. executor, trustee, or agent; 

23 and 

24 (b) severs the interests of the decedent and killer in property held by them at the time of the killing 

25 as joint tenants with the right of survivorship and transforms the interests of the decedent and killer into 

26 tenancies in common. 

27 (4) A severance under subsection (3)(b) does not affect any third-party interest in property acquired 

28 for value and in good faith reliance on an apparent title by survivorship in the killer unless a writing 

29 declaring the severance has been noted, registered, filed, or recorded in records appropriate to the kind and 

30 location of the property, which records are relied upon, in the ordinary course of transactions involving such 
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property, as evidence of ownership. 

2 15) Provisions of a governing instrument that are not revol(ed by this section are given effect as 

3 if the killer disclaimed all re•iolrnd provisions revoked by this section or, in the case of a revoked nomination 

4 in a fiduciary or representative capacity, as if the killer predeceased the decedent. 

5 16) A wrongful acquisition of property or interest by a killer not covered by this section must be 

6 treated in accordance with the principle that a killer cannot profit from the killer's wrong. 

7 I 7) After all right to appeal has been exhausted, a judgment of conviction establishing criminal 

8 accountability for the felonious and intentional killing of the decedent conclusively establishes the convicted 

9 individual as the decedent's killer for purposes of this section. In the absence of a conviction, the court, 

1 O upon the petition of an interested person, shall determine whether, under the preponderance of evidence 

11 standard, the individual would be found criminally accountable for the felonious and intentional killing of 

12 the decedent. If the court determines that under that standard the individual would be found criminally 

13 accountable for the felonious and intentional killing of the decedent, the determination conclusively 

14 establishes that individual as the decedent's killer for purposes of this section. 

15 18) la) A payor or other third party is not liable for having made a payment or transferred an item 

16 of property or any other benefit to a beneficiary designated in a governing instrument affected by an 

17 intentional and felonious killing, or for having taken any other action in good faith reliance on the validity 

18 of the governing instrument, upon request and satisfactory proof of the decedent's death, before the payor 

19 or other third party received written notice of a claimed forfeiture or revocation under this section. 6 

20 PAYOR OR OTHER THIRD PARTY DOES NOT HAVE A DUTY OR OBLIGATION TO MAKE ANY 

21 DETERMINATION AS TO WHETHER THE DECEDENT WAS A VICTIM OF A HOMICIDE OR TO SEEK ANY 

22 EVIDENCE WITH RESPECT TO A HOMICIDE EVEN IF THE CIRCUMSTANCES OF THE DECEDENT'S DEATH 

23 ARE SUSPICIOUS OR QUESTIONABLE AS TO THE BENEFICIARY'S PARTICIPATION IN A HOMICIDE. A 

24 payor or other third party is ONLY liable for a fJB'J'FROnt FRade or other action ACTIONS taken 2 OR MORE 

25 BUSINESS DAYS after THE ACTUAL RECEIPT BY the payor or other third party reeoived OF written notice 

26 of a elaiFRed forfeittire or roYoeatien tinder tl:lis seetion. THE PAYOR OR OTHER THIRD PARTY MAY BE 

27 LIABLE FOR ACTIONS TAKEN PURSUANT TO THE GOVERNING INSTRUMENT ONLY IF THE FORM OF THE 

28 SERVICE IS THAT DESCRIBED IN SUBSECTION (8)(8). 

29 (b) THE WRITTEN NOTICE MUST INDICATE THE NAME OF THE DECEDENT, THE NAME OF THE 

30 PERSON ASSERTING AN INTEREST, THE NATURE OF THE PAYMENT OR ITEM OF PROPERTY OR OTHER 
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BENEFIT, AND A STATEMENT THAT A CLAIM OF FORFEITURE OR REVOCATION IS BEING MADE UNDER 

2 THIS SECTION. Written notice of a claimed forfeiture or revocation under subsection (8)(a) must be mailed 

3 to the payor's or other third party's main office or home by certified mail, return receipt requested, or 

4 served upon the payor or other third party in the same manner as a summons in a civil action. NOTICE TO 

5 A SALES REPRESENTATIVE OF THE PAYOR OR OTHER THIRD PARTY DOES NOT CONSTITUTE NOTICE 

6 TO THE PAYOR OR OTHER THIRD PARTY. Upon receipt of written notice of a claimed forfeiture or 

7 revocation under this section, a payor or other third party may pay any amount owed or transfer or deposit 

8 any item of property held by it to or with the court having jurisdiction of the probate proceedings relating 

9 to the decedent's estate or, if no proceedings have been commenced, to or with the court having 

10 jurisdiction of probate proceedings relating to decedents' estates located in the county of the decedent's 

11 residence. IN ADDITION TO THE ACTIONS AVAILABLE UNDER THIS SECTION, THE PAYOR OR OTHER 

12 THIRD PARTY MAY TAKE ANY ACTION AUTHORIZED BY LAW OR THE GOVERNING INSTRUMENT. IF 

13 PROBATE PROCEEDINGS HAVE NOT BEEN COMMENCED, THE PAYOR OR OTHER THIRD PARTY SHALL 

14 FILE WITH THE COURT A COPY OF THE WRITTEN NOTICE RECEIVED BY THE PAYOR OR OTHER THIRD 

15 PARTY WITH THE PAYMENT OF FUNDS OR TRANSFER OR DEPOSIT OF PROPERTY. THE COURT MAY 

16 NOT CHARGE A FILING FEE TO THE PAYOR OR OTHER THIRD PARTY FOR THE PAYMENT TO THE 

17 COURT OF AMOUNTS OWED OR TRANSFERRED TO OR DEPOSITED WITH THE COURT OR ANY ITEM OF 

18 PROPERTY. The court shall hold the funds or item of property and, upon its determination under this 

19 section, shall order disbursement in accordance with the determination. A FILING FEE, IF ANY, MAY BE 

20 CHARGED UPON DISBURSEMENT EITHER TO THE RECIPIENT OR AGAINST THE FUNDS OR PROPERTY 

21 ON DEPOSIT WITH THE COURT, IN THE DISCRETION OF THE COURT. Payments, transfers, or deposits 

22 made to or with the court discharge the payor or other third party from all claims for the value of amounts 

23 paid to or items of property transferred to or deposited with the court. 

24 (9) (al A ~ BONA FIDE PURCHASER who purchases property for ·,·alue and without notice 

25 or who receives a payment or other item of property in partial or full satisfaction of a legally enforceable 

26 obligation is neither obligated under this section to return the payment, item of property, or benefit nor 

27 liable under this section for the amount of the payment or the value of the item of property or benefit. 

28 However, a person who, not for value, receives a payment, item of property, or other benefit to which the 

29 person is not entitled under this section is obligated to return the payment, item of property, or benefit, or 

30 is personally liable for the amount of the payment or the value of the item of property or benefit, to the 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

person who is entitled to it under this section. 

(b) If this section or any part of this section is preempted by federal law, OTHER THAN THE 

FEDERAL EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 1974, AS AMENDED, with respect to a 

payment, an item of property, or any other benefit covered by this section, a person who, not for value, 

receives the payment, item of property, or other benefit to which the person is not entitled under this 

section is obligated to return the payment, item of property, or benefit, or is personally liable for the amount 

of the payment or the value of the item of property or benefit, to the person who would have been entitled 

to it were this section or part of this section not preempted. 

(10) For the purposes of this section, a felonious and intentional killing includes a deliberate 

homicide as defined in 45-5-102 and a mitigated deliberate homicide as defined in 45-5-103." 

12 Section 22. Section 72-2-814, MCA, is amended to read: 

13 "72-2-814. Revocation of probate and nonprobate transfers by divorce -- no revocation by other 

14 changes of circumstances. ( 1) As used in this section, the following definitions apply: 

15 (a) "Disposition or appointment of property" includes a transfer of an item of property or any other 

16 benefit to a beneficiary designated in a governing instrument. 

17 (b) "Divorce or annulment" means any divorce, annulment, or dissolution or declaration of invalidity 

18 of a marriage that would exclude the spouse as a surviving spouse within the meaning of 72-2-812. A 

19 decree of separation that does not terminate the status of husband and wife is not a divorce for purposes 

20 of this section. 

21 (c) "Divorced individual" includes an individual whose marriage has been annulled. 

22 (d) "Governing instrument" means a governing instrument executed by the divorced individual 

23 before the divorce or annulment of the individual's marriage to the individual's former spouse. 

24 (e) "Relative of the divorced individual's former spouse" means an individual who is related to the 

25 divorced individual's former spouse by blood, adoption, or affinity and who, after the divorce or annulment, 

26 is not related to the divorced individual by blood, adoption, or affinity. 

27 (f) "Revocable", with respect to a disposition, appointment, provision, or nomination, means one 

28 under which the divorced individual, at the time of the divorce or annulment, was alone empowered, by 

29 law or under the governing instrument, to cancel the designation in favor of the individual's former spouse 

30 or former spouse's relative, whether or not the divorced individual was then empowered to designate the 
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divorced individual in place of the individual's former spouse or in place of the former spouse's relative and 

2 whether or not the divorced individual then had the capacity to exercise the power. 

3 (2) Except as provided by the express terms of a governing instrument, a court order, or a contract 

4 relating to the division of the marital estate made between the divorced individuals before or after the 

5 marriage, divorce, or annulment, the divorce or annulment of a marriage: 

6 (a) revokes any revocable: 

7 (i) disposition or appointment of property made by a divorced individual to the individual's former 

8 spouse in a governing instrument and any disposition or appointment created by law or in a governing 

9 instrument to a relative of the divorced individual's former spouse; 

10 (iii provision in a governing instrument conferring a general or nongeneral power of appointment 

11 on the divorced individual's former spouse or on a relative of the divorced individual's former spouse; and 

12 (iii) nomination in a governing instrument that nominates a divorced individual's former spouse or 

13 a relative of the divorced individual's former spouse to serve in any fiduciary or representative capacity, 

14 including a personal representative, executor, trustee, conservator, agent, or guardian; and 

1 5 (b) severs the interests of the former spouses in property held by them at the time of the divorce 

16 or annulment as joint tenants with the right of survivorship and transforms the interests of the former 

17 spouses into tenancies in common. 

18 (3) A severance under subsection (2)(b) does not affect any third-party interest in property acquired 

19 for value and in good faith reliance on an apparent title by survivorship in the survivor of the former 

20 spouses unless a writing declaring the severance has been noted, registered, filed, or recorded in records 

21 appropriate to the kind and location of the property, which records are relied upon, in the ordinary course 

22 of transactions involving such property, as evidence of ownership. 

23 (4) Provisions of a governing instrument that are Ast reYelrnEI by this sestieA are given effect as 

24 if the former spouse and relatives of the former spouse disclaimed the revolrnEI Q!! provisions revoked by 

25 this section or, in the case of a revoked nomination in a fiduciary or representative capacity, as if the former 

26 spouse and relatives of the former spouse died immediately before the divorce or annulment. 

27 (5) Provisions revoked solely by this section are revived by the divorced individual's remarriage to 

28 the former spouse or by a nullification of the divorce or annulment. 

29 (6) No change of circumstances other than as described in this section and in 72-2-813 effects a 

30 revocation. 

~na Legislative council 
- 45 - SB 132 



54th Legislature SBOl 32.02 

(7) (a) A payor or other third party is not liable for having made a payment or transferred an item 

2 of property or any other benefit to a beneficiary designated in a governing instrument affected by a divorce, 

3 annulment, or remarriage, or for having taken any other action in good faith reliance on the validity of the 

4 governing instrument, before the payor or other third party received written notice of the divorce, 

5 annulment, or remarriage. A PAYOR OR OTHER THIRD PARTY DOES NOT HAVE A DUTY OR OBLIGATION 

6 TO INQUIRE AS TO THE CONTINUED MARITAL RELATIONSHIP BETWEEN THE DECEDENT AND A 

7 BENEFICIARY OR TO SEEK ANY EVIDENCE WITH RESPECT TO A MARITAL RELATIONSHIP. A payor or 

8 other third party is ONLY liable for a 13a~•fl'leAt fl'lade er ether astioA ACTIONS taken 2 OR MORE BUSINESS 

9 DAYS after THE ACTUAL RECEIPT BY the payor or other third party reeei•,ed OF written notice ef a elaifl'led 

10 ferfeiHire er revoeatioA t1Aaer this sestion. THE PAYOR OR OTHER THIRD PARTY MAY BE LIABLE FOR 

11 ACTIONS TAKEN PURSUANT TO THE GOVERNING INSTRUMENT ONLY IF THE FORM OF SERVICE IS 

12 THAT DESCRIBED IN SUBSECTION (7)(8). 

13 (b) THE WRITTEN NOTICE MUST INDICATE THE NAME OF THE DECEDENT, THE NAME OF THE 

14 PERSON ASSERTING AN INTEREST, THE NATURE OF THE PAYMENT OR ITEM OF PROPERTY OR OTHER 

15 BENEFIT, AND A STATEMENT THAT A DISSOLUTION, ANNULMENT, OR REMARRIAGE OF THE 

16 DECEDENT AND THE DESIGNATED BENEFICIARY OCCURRED. Written notice of the divorce, annulment, 

17 or remarriage under subsection (7)(a) must be mailed to the payor's or other third party's main office or 

18 home by certified mail, return receipt requested, or served upon the payor or other third party in the same 

19 manner as a summons in a civil action. Upon receipt of written notice of the divorce, annulment, or 

20 remarriage, a payor or other third party may pay any amount owed or transfer or deposit any item of 

21 property held by it to or with the court having jurisdiction of the probate proceedings relating to the 

22 decedent's estate or, if no proceedings have been commenced, to or with the court having jurisdiction of 

23 probate proceedings relating to decedents' estates located in the county of the decedent's residence. IN 

24 ADDITION TO THE ACTIONS AVAILABLE UNDER THIS SECTION THE PAYOR OR OTHER THIRD PARTY 

25 MAY TAKE ANY ACTION AUTHORIZED BY LAW OR THE GOVERNING INSTRUMENT. IF PROBATE 

26 PROCEEDINGS HAVE NOT BEEN COMMENCED, THE PAYOR OR OTHER THIRD PARTY SHALL FILE WITH 

27 THE COURT A COPY OF THE WRITTEN NOTICE RECEIVED BY THE PAYOR OR OTHER THIRD PARTY 

28 WITH THE PAYMENT OF FUNDS OR TRANSFER OR DEPOSIT OF PROPERTY. THE COURT MAY NOT 

29 CHARGE AFILING FEE TO THE PAYOR OR OTHER THIRD PARTY FOR THE PAYMENT TO THE COURT OF 

30 AMOUNTS OWED OR TRANSFERRED TO OR DEPOSITED WITH THE COURT OR ANY ITEM OF PROPERTY. 
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The court shall hold the funds or item of property and, upon its determination under this section, shall order 

2 disbursement or transfer in accordance with the determination. A FILING FEE, IF ANY, MAY, IN THE 

3 DISCRETION OF THE COURT, BE CHARGED UPON DISBURSEMENT EITHER TO THE RECIPIENT OR 

4 AGAINST THE FUNDS OR PROPERTY ON DEPOSIT WITH THE COURT. Payments, transfers, or deposits 

5 made to or with the court discharge the payor or other third party from all claims for the value of amounts 

6 paid to or items of property transferred to or deposited with the court. 

7 (8) (a) A~ BONA FIDE PURCHASER who purchases property from a former spouse, relative 

8 of a former spouse, or any other person for value and wiH101ot notiee or who receives from a former spouse, 

9 relative of a former spouse, or any other person a payment or other item of property in partial or full 

1 O satisfaction of a legally enforceable obligation is neither obligated under this section to return the payment, 

11 item of property, or benefit nor liable under this section for the amount of the payment or the value of the 

12 item of property or benefit. However, a former spouse, relative of a former spouse, or other person who, 

13 not for value, received a payment, item of property, or other benefit to which that person is not entitled 

14 under this section is obligated to return the payment, item of property, or benefit, or is personally liable for 

15 the amount of the payment or the value of the item of property or benefit, to the person who is entitled 

16 to it under this section. 

17 (b) If this section or any part of this section is preempted by federal law, OTHER THAN THE 

18 FEDERAL EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 1974, AS AMENDED. with respect to a 

19 payment, an item of property, or any other benefit covered by this section, a former spouse, relative of the 

20 former spouse, or any other person who, not for value, received a payment, item of property, or other 

21 benefit to which that person is not entitled under this section is obligated to return that payment, item of 

22 property, or benefit, or is personally liable for the amount of the payment or the value of the item of 

23 property or benefit, to the person who would have been entitled to it were this section or part of this 

24 section not preempted." 

25 

26 Section 23. Section 72-2-1017, MCA, is amended to read: 

27 "72-2-1017. Honorary trusts -- trusts for pets. (1) A Subject to subsection (3). a trust ffif-a 

28 noneharitasle eorporation or 1on1neorporated seeiet·r er lor a lawfi,I neneharitasle purpese may be performed 

29 by the trustee tor 21 years but no longer, wheH1er er net there is a senefieiary who ean seek the tr1ost's 

30 enfereement er terminatien and whether or not the terms of the trust contemplate a longer duration if: 
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(a) a trust is for a specific lawful noncharitable purpose or for lawful noncharitable purposes to be 

2 selected by the trustee; and 

3 (bl there is no definite or definitely ascertainable beneficiary designated. 

4 (2) Subject to the provisions of subsection !31 and this subsection, a trust ·for the care of a 

5 designated domestic or pet animal and the anir=nal's effs13rin§ is valid. EJcee13t as eiE13resslv 13revided 

6 etherwise in the tnc1st instrur=nent, the fellew1n§ 13revisiens apply: 

7 (al Ne 13ert;,on et tho prinei13al or ;,neor=ne ffiay be een•,erted te the use et the trustee er to any use 

8 other than fer the benefit of a severed anifflal. 

9 ™ The trust terminates at the earlier of 21 'fears after the trust was ereated or when no living 

1 O animal is covered by the trust. A governing instrument must be liberally construed to bring the transfer 

11 within this subsection. to presume against the merely precatory or honorary nature of the disposition. and 

12 to carry out the general intent of the transferor. Extrinsic evidence is admissible in determining the 

13 transferor's intent. 

14 (31 In addition to the provisions of subsection ( 1 I or (21. a trust covered by either of those 

15 subsections is subject to the following provisions: 

16 (al Except as expressly provided OTHERWISE in the trust instrument, no portion of the principal or 

17 income may be converted to the use of the trustee or to any use other than for the trust's purposes or for 

18 the benefit of a covered animal. 

19 Will Upon termination, the trustee shall transfer the unexpended trust property in the following 

20 order: 

21 (i) as directed in the trust instrument; 

22 (ii) if the trust was created in a nonresiduary clause in the transferor's will or in a codicil to the 

23 transferor's will, under the residuary clause in the transferor's will; and 

24 (iii) if no taker is produced by the application of subsection (21 lallil (3)(b)(i) or I2)(e){ii) (3)(b)(iil, to 

25 the transferor's heirs under 72-2-721. 

26 MW For the purposes of 72-2-717, the residuary clause is treated as creating a future interest 

27 under the terms of a trust. 

28 +el-_[gj_ The intended use of the principal or income may be enforced by an individual designated for 

29 that purpose in the trust instrument or, if none, by an individual appointed by a court upon application to 

30 it by an individual. 
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f-l·H.fil Except as ordered by the court or required by the trust instrument, no filing, report, 

2 registration, periodic accounting, separate maintenance of funds, appointment, or fee is required by reason 

3 of the existence of the fiduciary relationship of the trustee. 

4 (g) /\ governing instrument must BO liBerally eonstrued to Bring the transfer within the applieaBility 

5 of this seetion, to 13resume a§ainst the merel~· 13reeatory or honorary nature of the disposition, and to earry 

6 out tho §oneral intent of the transferor. E,<trinsie evidenee is aamissiBle in aetermining the transferor's 

7 ifltefl-h 

8 Will A court may reduce the amount of the property transferred if it determines that that amount 

9 substantially exceeds the amount required for the intended use. The amount of the reduction, it any, passes 

10 as unexpended trust property under subsection R-Ke} Jll.J.Ql. 

11 f+H.9.l If no trustee is designated or no designated trustee is willing or able to serve, a court shall 

12 name a trustee. A court may order the transfer of the property to another trustee if required to ensure that 

13 the intended use is carried out and if no successor trustee is designated in the trust instrument or if no 

14 designated successor trustee agrees to serve or is able to serve. A court may also make such other orders 

15 and determinations as are advisable to carry out the intent of the transferor and the purpose of this 

16 section." 

17 

18 Section 24. Section 72-3-102, MCA, is amended to read: 

19 "72-3-102. Necessity of probate of will. Except as provided in 72-3-1101, to be effective to prove 

20 the transfer of any property or to nominate an executor, a will must be declared to be valid by an order of 

21 informal probate by the clerk or an adjudication of probate by the court, e,rnept that a duly e><ecuted and 

22 unro,·ol\ea will whieh i'las not seen 13robated ma~' be admitted as e·,idence of a ae,'ise if: 

23 ( 1) no eourt 13roeeeding eoneerning tho sueeession or administration of the estate has oeeurred; 

24 aHe 

25 i2I either: 

26 ial the de•,•iseo or his sueeessors and assigns possessed the property devised In aeeordanoo with 

27 the 13rovisions of the will; or 

28 ibl the 13ro13erty devised '"'as not 13ossessed or claimed by anyone B'r •~irtue of the deeedent's title 

29 durin§ the time 13erioa for testaey 13roeeedin€Js." 

30 
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Section 25. Section 72-3-122, MCA, is amended to read: 

2 "72-3-122. Time limit on probate, testacy, and appointment proceedings -- exceptions. (1) No 

3 informal probate or appointment proceeding or formal testacy or appointment proceeding, other than a 

4 proceeding to probate a will previously probated at the testator's domicile and appointment proceedings 

5 relating to an estate in which there has been a prior appointment, may be commenced more than 3 years 

6 after the decedent's death, except: 

7 (al if a previous proceeding was dismissed because of doubt about the fact of the decedent's 

8 death, appropriate probate, appointment, or testacy proceedings may be maintained at any time thereafter 

9 upon a finding that the decedent's death occurred prior to the initiation of the previous proceeding and the 

1 O applicant or petitioner has not delayed unduly in initiating the subsequent proceeding; 

11 (bl appropriate probate, appointment, or testacy proceedings may be maintained in relation to the 

12 estate of an absent, disappeared, or missing person for whose estate a conservator has been appointed at 

13 any time within 3 years after the conservator becomes able to establish the death of the protected person; 

14 (cl a proceeding to contest an informally probated will and to secure appointment of the person 

1 5 with legal priority for appointment in the event the contest is successful may be commenced within the 

16 later of 12 months from the informal probate or 3 years from the decedent's death; aR4 

17 (d) if no preeeeeling eoneorning tl:le s1:1eeession or aelFF1inistration of tl:lo ostoto l:las oee1:1rreel witl:lin 

18 3 't'ears after tl:le eleeeaant' s etaatl:I, a farfl'lal testae•f preeeeeling Fl'la'f ee e0FF1FF10neeel at an'( tifl'le tl:lereafter 

19 for tl:le sole purpose of ostaslisl:ling a elevise ef preperty whieh the eta isao or his s1:1eeossors anet assigns 

20 f'l0Ssesseet in aoeoretanee witA the will or f')Foperty whioh was not JlOSsesseel er elaimed B'f anyene sy \'irt1:1e 

21 ef tl:le eteeeetent's title d1:1ring tho 3 year perioEl, and the ereter ef tl:le eourt Fl'IUSt se lifl'liteel te that property 

22 an informal appointment or a formal testacy or appointment proceeding may be commenced after the time 

23 period if no proceedings concerning the succession or estate administration have occurred within the 3-

24 year period after the decedent's death, but the personal representative has no right to possess estate assets 

25 provided in 72-3-606 beyond that necessary to confirm title to the property in the successors to the estate, 

26 and claims other than expenses of administration may not be presented against the estate; and 

27 (e) a formal testacy proceeding may be commenced at any time after 3 years from the decedent's 

28 death for the purpose of establishing an instrument to direct or control the ownership of property passing 

29 or distributable after the decedent's death from one other than the decedent when the property is to be 

30 appointed by the terms of the decedent's will or is to pass or be distributed as a part of the decedent's 
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estate or its transfer is otherwise to be controlled by the terms of the decedent's will. 

2 (2) These limitations do not apply to proceedings to construe probated wills or determine heirs of 

3 an intestate. 

4 (3) In cases under subsection I1)Ia) or I1)Ib) aee,,.e, the date on which a testacy or appointment 

5 proceeding is properly commenced shall be deemed to be the date of the decedent's death for purposes 

6 of other limitations provisions of this code which relate to the date of death." 

7 

8 Section 26. Section 72-3-317, MCA, is amended to read: 

9 "72-3-317. Effect of formal testacy order -- modification or vacation -- fact of death -- remedies 

10 of alleged decedent. Subject to appeal and subject to vacation as provided hereiA aAd in 72-3-318 and this 

11 section, a formal testacy order under 72-3-313 through 72-3-316, including an order that the decedent left 

12 no valid will and determining heirs, is final as to all persons with respect to all issues concerning the 

1 3 decedent's estate that the court considered or might have considered incident to its rendition relevant to 

14 the question of whether the decedent left a valid will and to the determination of heirs, except that: 

1 5 I 11 the court shall entertain a petition for modification or vacation of its order and probate of 

16 another will of the decedent if it is shown that the proponents of the later-offered will~ 

17 ifil were unaware of its existence at the time of the earlier proceeding~ or 

18 J.QJ. were unaware of the earlier proceeding and were given no notice theres/ of the proceeding, 

19 except by publication; 

20 (21 if intestacy of all or part of the estate has been ordered, the determination of heirs of the 

21 decedent may be reconsidered if it is shown that one or more persons were omitted from the determination 

22 and it is also shown that the persons~ 

23 ifil were unaware of their relationship to the decedent,~ 

24 J.QJ. were unaware of Ris the decedent's death,~ or 

25 1£1 were given no notice of any proceeding concerning flis the decedent's estate, except by 

26 publication; 

27 13) a petition for vacation under either 11) or 12) above must be filed prior to the earlier of the 

28 following time limits: 

29 la) if a personal representative has been appointed for the estate, the time of entry of any order 

30 approving final distribution of the estate or, if the estate is closed by statement, 6 months after the filing 
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of the closing statement; 

2 lb) whether or not a personal representative has been appointed for the estate of the decedent, 

3 the time prescribed by 72-3-122 when it is no longer possible to initiate an original proceeding to probate 

4 a will of the decedent; 

5 lei 12 months after the entry of the order sought to be vacated; 

6 14) the order originally rendered in the testacy proceeding may be modified or vacated, if 

7 appropriate under the circumstances, by the order of probate of the later-offered will or the order 

8 redetermining heirs; 

9 15) the finding of the fact of death is conclusive as to the alleged decedent only if notice of the 

1 O hearing on the petition in the formal testacy proceeding was sent by registered or certified mail addressed 

11 to the alleged decedent at flis the last known address and the court finds that a search under 72-3-306 was 

12 made. If the alleged decedent is not dead, even if notice was sent and search was made, 1'le the alleged 

13 decedent may recover estate assets in the hands of the personal representative. In addition to any remedies 

14 available to the alleged decedent by reason of any fraud or intentional wrongdoing, the alleged decedent 

15 may recover any estate or its proceeds from distributees that is in their hands or the value of distributions 

16 received by them, to the extent that any recovery from distributees is equitable in view of all of the 

17 circumstances." 

18 

1 9 Section 27. Section 7 2-3-131, MCA, is amended to read: 

20 "72-3-131. Compromise of controversies. 11) A compromise of any controversy as to admission 

21 to probate of any instrument offered for formal probate as the will of a decedent, the construction, validity, 

22 or effect of any pro sate 'Nill governing instrument, the rights or interests in the estate of the decedent, of 

23 any successor, or the administration of the estate, if approved in a formal proceeding in the court for that 

24 purpose, is binding on all the partiefl Hiereto to the proceeding. including those unborn, unascertained, or 

25 who could not be located. 

26 (2) An approved compromise is binding even though it may affect a trust or an inalienable interest. 

27 A compromise does not impair the rights of creditors or of taxing authorities who are not parties to it." 

28 

29 

30 

Section 28. Section 72-3-132, MCA, is amended to read: 

"72-3-132. Procedure for securing court approval of compromise. The procedure for securing court 
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approval of a compromise is as follows: 

2 ( 1) The terms of the compromise sRall must be set forth in an agreement in writing which sRall 

3 must be executed by all competent persons and parents acting for any minor child having beneficial 

4 interests or having claims which will or may be affected by the compromise. Execution is not required by 

5 any person whose identity cannot be ascertained or whose whereabouts is unknown and cannot reasonably 

6 be ascertained. 

7 (2) Any interested person, including the personal representative, if any, or a trustee, then may 

8 submit the agreement to the court for its approval and for execution by the personal representative, the 

9 trustee of every affected testamentary trust, and other fiduciaries and representatives. 

10 (3) After notice to all interested persons or their representatives, including the personal 

11 representative of tHe .filJ.Y estate and all affected trustees of trusts, the court, if it finds that the contest or 

12 controversy is in good faith and that the effect of the agreement upon the interests of persons represented 

13 by fiduciaries or other representatives is just and reasonable, shall make an order approving the agreement 

14 and directing all fiduciaries under its supervision to execute the agreement. Minor children represented only 

15 by their parents may be bound only if their parents join with other competent persons in execution of the 

16 compromise. 

17 (4) Upon the making of the order and the execution of the agreement, all further disposition of the 

18 estate is in accordance with the terms of the agreement." 

19 

20 Section 29. Section 72-6-201, MCA, is amended to read: 

21 "72-6-201. Definitions. In this part, the following definitions apply: 

22 (1) "Account" means a contract of deposit between a depositor and a financial institution and 

23 includes a checking account, savings account, certificate of deposit, and share account. 

24 (2) "Agent" means a person authorized to make account transactions for a party. 

25 (3) "Beneficiary" means a person named as one to whom sums on deposit in an account are 

26 payable on request after death of all parties or for whom a party is named as trustee. 

27 (4) "Financial institution" means an organization authorized to do business under state or federal 

28 laws relating to financial institutions and includes a bank, trust company, savings bank, building and loan 

29 association, savings and loan company or association, and credit union. 

30 (5) "Multiple-party account" means an account payable on request to one or more of two or more 
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parties, whether or not a right of survivorship is mentioned. 

2 16) "Party" means a person who, by the terms of an account, has a present right, subject to 

3 request, to payment from the account other than as a beneficiary or agent. 

4 (7) "Payment" of sums on deposit includes withdrawal, payment to a party or third person pursuant 

5 to check or other request, and a pledge of sums on deposit by a party or a setoff, reduction, or other 

6 disposition of all or part of an account pursuant to a pledge. 

7 (8) "POD designation" means the designation of: 

8 (a) a beneficiary in an account payable on request to one party during the party's lifetime and on 

9 the party's death to one or more beneficiaries or to one or more parties during their lifetimes and on death 

10 of all of them to one or more beneficiaries; or 

11 (b) a beneficiary in an account in the name of one or more parties as trustee for one or more 

12 beneficiaries if the relationship is established by the terms of the account and there is no subject of the 

13 trust other than the sums on deposit in the account, whether or not payment to the beneficiary is 

14 mentioned. 

15 (9) "Receive", as it relates to notice to a financial institution, means receipt in the office or branch 

16 office of the financial institution in which the account is established or, if the terms of the account require 

17 notice at a particular place, in the place required. 

18 ( 10) "Request" means a request for payment that complies with all terms of the account, including 

19 special requirements concerning necessary signatures and regulations of the financial institution; however, 

20 for purposes of this part, if terms of the account condition payment on advance notice, a request for 

21 payment is treated as immediately effective and a notice of intent to withdraw is treated as a request for 

22 payment. 

23 (11) "Sums on deposit" means the balance payable on an account, including interest and dividends 

24 earned, whether or not included in the current balance, and any deposit life insurance proceeds added to 

25 the account by reason of death of a party. 

26 ( 12) "Terms of the account" includes the deposit agreement and other terms and conditions of the 

27 contract of deposit, including the type of account, the parties to the account. and the form, of the contract 

28 ef aer:iesit." 

29 

30 Section 30. Section 72-6-213, MCA, is amended to read: 
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"72-6-213. Alteration of rights. ( 1) Rights at death under 72-6-212 are determined by the t-yf}e 

2 terms of the account at the death of a party. The t-yf}e terms of an account may be altered by written notice 

3 given by a party to the financial institution to change the t-yf}e terms of account or to stop or vary payment 

4 under the terms of the account. The notice must be signed by a party and received by the financial 

5 institution during the party's lifetime. 

6 (2) A right of survivorship arising from the express terms of the account, from 72-6-212, or from 

7 a POD designation may not be altered by will." 

8 

9 Section 31. Section 72-6-226, MCA, is amended to read: 

10 "72-6-226. Discharge. ( 1) Payment made pursuant to this part in accordance with the t-yf}e terms 

11 of an account discharges the financial institution from all claims for amounts so paid, whether or not the 

12 payment is consistent with the beneficial ownership of the account as between parties, beneficiaries, or 

13 their successors. Payment may be made whether or not a party, beneficiary, or agent is disabled, 

14 incapacitated, or deceased when payment is requested, received, or made. 

15 (2) Protection under this section does not extend to payments made after a financial institution has 

16 received written notice from a party, or from the personal representative, surviving spouse, or heir or 

17 devisee of a deceased party, to the effect that payments in accordance with the terms of the account, 

18 including one having an agency designation, should not be permitted and after the financial institution has 

19 had a reasonable opportunity to act on the notice when the payment is made. Unless the notice is 

20 withdrawn by the person giving it, the successor of any deceased party shall concur in a request for 

21 payment if the financial institution is to be protected under this section. Unless a financial institution has 

22 been served with process in an action or proceeding, no other notice or other information shown to have 

23 been available to the financial institution affects its right to protection under this section. 

24 (3) A financial institution that receives written notice pursuant to this section or otherwise has 

25 reason to believe that a dispute exists as to the rights of the parties may refuse, without liability, to make 

26 payments in accordance with the terms of the account. 

27 (4) Protection of a financial institution under this section does not affect the rights of parties in 

28 disputes between themselves or their successors concerning the beneficial ownership of sums on deposit 

29 in accounts or payments made from accounts." 

30 
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Section 32. Section 72-16-301, MCA, is amended to read: 

2 "72-16-301. Taxable transfers generally -- contemplation of death. ( 1) A Except as provided in this 

3 section, a tax shall be and is ltereey imposed upon any transfer of property, real, personal, or mixed, or any 

4 interest therein in the property or income thorofroFA from the property in trust or otherwise to any person, 

5 association, or corporation in the following cases, oite0Jlt as JlF0vided in this seetion: 

6 (a) when the transfer is by will or by intestate laws of this state from any person dying possessed 

7 of the property while a resident of the state; 

8 (bl when a transfer is by will or intestate law of property within the state or within its jurisdiction 

9 and the decedent was a nonresident of the state at the time of Ri5 death; or 

1 O (c) when the transfer is of property made by a resident or by a nonresident when ~ the 

11 nonresident's property is within the state or within its jurisdiction by deed, grant, bargain, sale, or gift made 

12 in contemplation of the death of the grantor, vendor, or donor or intended to take effect in possession or 

1 3 enjoyment at or after ~ death. 

14 (2) Ne 8 transfer made before the 3-year period ending on the date of the decedent's death Sflail 

15 ee is not considered to have been made in contemplation of death. 

16 (3) ~ Each transfer during the 3-year period ending on the date of the decedent's death must 

1 7 be considered to have been made in contemplation of death, except: 

18 (a) Re 2 transfer shown to be a bona fide sale for an adequate and full consideration in money or 

19 money's worth may not be considered to be a gift made in contemplation of death; 

20 (b) #-#le 2 transfer was a gift to a Elonee FAade during the ealendar year and if the deeedent was 

21 net ro11uireEI by to the extent that the transfer was excluded from the definition of taxable gifts by reason 

22 of section 00+9 25O3(b) of tho internal revenue oode to file any gift talE return for the year with resJ:Jeet 

23 to the Eleneo, the transfer Internal Revenue Code may not be considered to be a gift made in contemplation 

24 of death. 

25 (4) Subsection (3)(b) does not apply to any transfer with respect to a life insurance policy." 

26 

27 SECTION 33. SECTION 72-16-308, MCA, IS AMENDED TO READ: 

28 "72-16-308. Tax to be on clear market value -- deductions allowed in determining value -- valuation 

29 of certain farm and business property. (1) The tax se imposed Sflail must be upon the clear market value 

30 of SHOO the property passing by any suoh transfer to each person, institution, association, corporation, or 
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body politic at the rates i'lereiAafter prescribed in this section and only upon the excess of the exemption 

2 i'lereinafter granted to ooeJct the person, institution, association, corporation, or body politic. 

3 (2) In determining the clear market value of the property w passing by aAy suei'l the transfer, the 

4 following deductions and no other si'lall be are allowed: 

5 (a) debts of the decedent owing at the date of death, provided that any debt secured by decedent's 

6 joint interest in property and for which the decedent was Jointly and severally liable is deductible only to 

7 the extent of one-half or other proper fraction representing decedent's share of the property; 

8 (bl expenses of funeral and last illness; 

9 (c) all Montana state, county, municipal, and federal taxes, including all penalties and interest 

10 thereoA, owing by decedent at the date of death; 

11 (d) the ordinary expenses of administration, including: 

12 Ii) the commissions and fees of executors and administrators and their attorneys actually allowed 

13 and paid; 

14 (ii) attorneys' fees, filing fees, necessary expenses, and closing costs incident to proceedings to 

15 terminate joint tenancies, termination of life estates and transfers in contemplation of death, and any and 

16 all other proceedings instituted for the determination of inheritance tax; aflt¼ 

17 (e) federal estate taxes due or paid; and 

18 (f) the annual gift exclusion provided in section 2503(b) of the Internal Revenue Code. 

19 (3) In determining clear market value, the valuation of certain farm and other real property may be 

20 made under 72-16-331 through 72-16-342." 

21 

22 Section 34. Section 72-33-701, MCA, is amended to read: 

23 "72-33-701. Limits on rights of beneficiary of revocable trust. Except to the extent that the trust 

24 instrument otherwise provides or WHere when the joint action of the trustor and all beneficiaries is required, 

25 during the time thllt a trust is rovoeable and the person holding the power to revoke the trust is competent: 

26 (1) +1'le the person holding the power to revoke, and not the beneficiary, has the rights afforded 

27 beneficiaries under chapters 33 through 367~ 

28 (2) +1'le the duties of the trustee are owed to the person holding the power to revoke." 

29 

30 Section 35. Section 72-34-513, MCA, is amended to read: 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

"7 2-34-513. Nonliability for following instructions under revocable trust. ( 1) Notwithstanding 

72-34-512, a trustee of a revocable trust is not liable to a beneficiary for any act performed or omitted 

pursuant to written directions from the person holding the power to revoke made when the person is 

competent, including a person to whom the power to direct the trustee is delegated. 

(2) Subsection ( 1) applies to a trust that is revocable in part with respect to the interest of the 

beneficiary in that part of the trust property." 

NEW SECTION. Section 36. Nonliability for refusing to follow directions under revocable trust. 

A trustee of a revocable trust is not liable for refusing to follow directions from a person holding the power 

to revoke, including a person to whom the power to direct the trustee is delegated, if in accordance with 

the trust instrument, the person holding the power is determined to be incompetent, as that or any similar 

term or phrase is defined in the trust instrument, or, in the absence of a provision in the trust instrument, 

if the trustee reasonably believes that the person holding the power is incompetent. 

NEW SECTION. Section 37. Codification instruction. 11) [Sections 8 and 91 are intended to be 

codified as an integral part of Title 72, chapter 2, part 2, and the provisions of Title 72, chapter 2, part 2, 

apply to [sections 8 and 9]. 

12) [Section~ 36] is intended to be codified as an integral part of Title 72, chapter 34, part 5, and 

the provisions of Title 72, chapter 34, part 5, apply to [section~ 36]. 

-END-
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SENATE BILL NO. 132 

INTRODUCED BY BISHOP, HALLIGAN 

SB0132.02 

4 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS CONCERNING ESTATES AND 

5 TRUSTS; REMOVING THE STATUTE OF LIMITATIONS OF 1 YEAR AFTER LETTERS TESTAMENTARY OR 

6 OF ADMINISTRATION ARE ISSUED; REVISING THE TREATMENT OF CERTAIN TRANSFERS FOR PROBATE 

7 PURPOSES; CLARIFYING THE AUGMENTED ESTATE; CLARIFYING THE DISTRIBUTION OF LAPSED 

8 DEVISES; CLARIFYING THE APPLICATION OF SURVIVAL STATUTES; EXCLUDING JOINT ACCOUNTS 

9 FROM TRANSACTIONS INVOLVING BENEFICIARIES FOR WHOM STATUTORY SUBSTITUTES ARE 

10 PROVIDED IN CASE OF THE DEATH OF THE BENEFICIARY; CLARIFYING THE PASSING OF PROPERTY IN 

11 CASES IN WHICH A FUTURE INTEREST IS CREATED BY POWER OF APPOINTMENT; CLARIFYING THE 

12 APPLICATION AND EFFECT OF A DISCLAIMER; CLARIFYING THE APPLICATION OF HONORARY TRUSTS; 

13 CLARIFYING DISTRIBUTION BY REPRESENTATION; CLARIFYING TRANSFERS MADE IN CONTEMPLATION 

14 OF DEATH; CLARIFYING THE APPLICATION OF THE TERMS OF A MULTIPLE-PERSON ACCOUNT; 

15 CLARIFYING PROVISIONS GOVERNING REVOCABLE TRUSTS; CLARIFYING A TRUSTEE'S LIABILITY 

16 UNDER A REVOCABLE TRUST; AND AMENDING SECTIONS 27-2-404, 72-1-103, 72-2-116, 72-2-221, 

17 72-2-222, 72-2-223, 72-2-224, 72-2-225, 72-2-227, 72-2-331, 72-2-332, 72-2-613, 72-2-712, 72-2-716, 

18 72-2-717, 72-2-719, 72-2-721, 72-2-811, 72-2-813, 72-2-814, 72-2-1017, 72-3-102, 72-3-122, 

19 72-3-131, 72-3-132, 72-3-317, 72-6-201, 72-6-213, 72-6-226, 72-16-301, 72-16-308, 72-33-701, AND 

20 72-34-513, MCA." 

21 

22 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

THERE ARE NO CHANGES IN THIS BILL AND IT WILL 
NOT BE REPRINTED. PLEASE REFER TO SECOND 
READING COPY (YELLOW) FOR COMPLETE TEXT. 

~,,,,,. ,_.,,,,1•tl11e COUlldl 
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SENATEBILLN0.132 

INTRODUCED BY BISHOP, HALLIGAN 

SB0132.02 

4 A BILL FORAN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS CONCERNING ESTATES AND 

5 TRUSTS; REMOVING THE STATUTE OF LIMITATIONS OF 1 YEAR AFTER LETTERS TESTAMENTARY OR 

6 OF ADMINISTRATION ARE ISSUED; REVISING THE TREATMENT OF CERTAIN TRANSFERS FOR PROBATE 

7 PURPOSES; CLARIFYING THE AUGMENTED ESTATE; CLARIFYING THE DISTRIBUTION OF LAPSED 

8 DEVISES; CLARIFYING THE APPLICATION OF SURVIVAL STATUTES; EXCLUDING JOINT ACCOUNTS 

9 FROM TRANSACTIONS INVOLVING BENEFICIARIES FOR WHOM STATUTORY SUBSTITUTES ARE 

10 PROVIDED IN CASE OF THE DEATH OF THE BENEFICIARY; CLARIFYING THE PASSING OF PROPERTY IN 

11 CASES IN WHICH A FUTURE INTEREST IS CREATED BY POWER OF APPOINTMENT; CLARIFYING THE 

12 APPLICATION AND EFFECT OF A DISCLAIMER; CLARIFYING THE APPLICATION OF HONORARY TRUSTS; 

13 CLARIFYING DISTRIBUTION BY REPRESENTATION; CLARIFYING TRANSFERS MADE IN CONTEMPLATION 

14 OF DEATH; CLARIFYING THE APPLICATION OF THE TERMS OF A MULTIPLE-PERSON ACCOUNT; 

15 CLARIFYING PROVISIONS GOVERNING REVOCABLE TRUSTS; CLARIFYING A TRUSTEE'S LIABILITY 

16 UNDER A REVOCABLE TRUST; AND AMENDING SECTIONS 27-2-404, 72-1-103, 72-2-116, 72-2-221, 

17 72-2-222, 72-2-223, 72-2-224, 72-2-225, 72-2-227, 72-2-331, 72-2-332, 72-2-613, 72-2-712, 72-2-716, 

18 72-2-717, 72-2-719, 72-2-721, 72-2-811, 72-2-813, 72-2-814, 72-2-1017, 72-3-102, 72-3-122, 

19 72-3-131, 72-3-132, 72-3-317, 72-6-201, 72-6-213, 72-6-226, 72-16-301, 72-16-308, 72-33-701, AND 

20 72-34-513, MCA." 

21 

22 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

23 

24 Section 1. Section 27-2-404, MCA, is amended to read: 

25 "27-2-404. When a party dies before action commenced. tl+ If a person entitled to bring an action 

26 dies before the expiration of the time limited for the commencement tla1ereef of the action and the cause 

27 of action survives, an action may be commenced by M the deceased's representatives after the expiration 

28 of that time and within 1 year from M death. 

29 {2l If a perseR agaiR&t WAem aR aetieR ma-.· 0e 0reugl=lt Elie& 0efere ti=le e11piratieA ef tAe time 

30 limiteel fer tAe eemmeAeemeRt tAereef aRd tAe eauee ef aetioR sup;i•;es, aR aetieA FAa~· 0e eemmeAeed 
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2 

3 

4 

5 

6 

ai:jainst l'lis re13resentatI,,.es after tl'le ei113iratien sf tl'lat tiffle anel within 1 year after tl'le isstJin§ ef letters 

testafflentar~· er ef aelfflinistratien. If a 13ersen a§ainst wl'leffl a sause ef astien m1ists Elias withetJt tho state, 

the tiffle whieh ela13ses eetween his eleath anel the e:1113iratien ef 1 year.after the isiJtJin§ within the state ef 

letters testafflentary er letters ef aelfflinistratien is net a 13aFt ef the tiffle liffliteel for the eefflffleneeFRent ef 

an astien tl'lerefer a§ainst his e:11eeuter 0r aeln:1inistrater." 

7 Section 2. Section 7 2-1-103, MCA, is amended to read: 

8 "72-1-103. General definitions. Subject to additional definitions contained in the subsequent 

9 chapters that are applicable to specific chapters, parts, or sections and unless the context otherwise 

1 O requires, in chapters 1 through 5, the following definitions apply: 

11 ( 1) "Agent" includes an attorney-in-fact under a durable or nondurable power of attorney, an 

12 individual authorized to make decisions concerning another's health care, and an individual authorized to 

1 3 make decisions for another under a natural death act. 

14 (2) "Application" means a written request to the clerk for an order of informal probate or 

15 appointment under chapter 3, part 2. 

16 (3) "Beneficiary", as it relates to: 

1 7 (a) a trust beneficiary, includes a person who has any present or future interest, vested or 

18 contingent, and also includes the owner of an interest by assignment or other transfer; 

19 (b) a charitable trust, includes any person entitled to enforce the trust; 

20 (c) a beneficiary of a beneficiary designation, refers to a beneficiary of: 

21 (i) an insurance er anntJity 13eliey, an account with POD designation7 or a security registered in 

22 beneficiary form (TOD); OR 

23 !ii) a 13ensien, 13refit sharin!I, retiren:1ent, er sin:1ilar eene*it 13lan; er 

24 fiii+illl any other nonprobate transfer at death; and 

25 Id) a beneficiary designated in a governing instrument, includes a grantee of a deed; a devisoe; a 

26 trust beneficiary; a beneficiary of a beneficiary designation; a donee, a1313eiAtee, er talter iA elefault et a . 
27 13ewer et a1313ointn:1ent; and a person in whose favor a power of attorney or a power held in any individual, 

2 8 fiduciary, or representative capacity is exercised. 

29 14) "Beneficiary designation" refers to a governing instrument naming a beneficiary of: 

30 (a) an iAsuraAee er anntJiW 13eliey, an account with POD designation7 or a security registered in 
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beneficiary form !TOD); OR 

2 (el a pension, profit s~aring, retireAlent, er siAlilar Benefit plan; er 

3 +el-1.fil any other nonprobate transfer at death. 

4 (5) "Child" includes an individual entitled to take as a child under chapters 1 through 5 by intestate 

5 succession from the parent whose relationship is involved and excludes a person who is only a stepchild, 

6 a foster child, a grandchild, or any more remote descendant. 

7 (61 ifil "Claims", in respect to estates of decedents and protected persons, includes liabilities of 

8 the decedent or protected person, whether arising in contract, in tort, or otherwise, and liabilities of the 

9 estate that arise at or after the death of the decedent or after the appointment of a conservator, including 

1 O funeral expenses and expenses of administration. 

11 iQl The term does not include estate or inheritance taxes or demands or disputes regarding title of 

12 a decedent or protected person to specific assets alleged to be included in the estate. 

13 (71 "Clerk" or "clerk of court" means the clerk of the district court. 

14 (8) "Conservator" means a person who is appointed by a court to manage the estate of a protected 

15 person. 

16 19) "Court" means the district court in this state having jurisdiction in matters relating to the affairs 

17 of decedents. 

18 ( 10) "Descendant" of an individual means all of the individual's descendants of all generations, with 

19 the relationship of parent and child at each generation being determined by the definition of child and parent 

20 contained in this section. 

21 (11) "Devise" when used as a noun means a testamentary disposition of real or personal property 

22 and when used as a verb means to dispose of real or personal property by will. 

23 (121 "Devisee" means a person designated in a will to receive a devise. For purposes of chapter 3, 

24 in the case of a devise to an existing trust or trustee or to a trustee on trust described by will, the trust or 

25 trustee is the devisee and the beneficiaries are not devisees. 

26 (131 "Disability" means cause for a protective order as described by 72-5-409. 

27 (141 "Distributee" means any person who has received property of a decedent from the decedent's 

28 personal representative other than as a creditor or purchaser. A testamentary trustee is a distributee only 

29 to the extent of distributed assets or increment thereto remaining in the trustee's hands. A beneficiary of 

30 a testamentary trust to whom the trustee has distributed property received from a personal representative 
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is a distributee of the personal representative. For purposes of this provision, "testamentary trustee" 

2 includes a trustee to whom assets are transferred by will, to the extent of the devised assets. 

3 (151 "Estate" includes the property of the decedent, trust, or other person whose affairs are subject 

4 to chapters 1 through 5 as originally constituted and as it exists from time to time during administration. 

5 ( 1 61 "Exempt property" means that property of a decedent's estate that is described in 7 2-2-413. 

6 ( 17) "Fiduciary" includes a personal representative, guardian, conservator, and trustee. 

7 (18) "Foreign personal representative" means a personal representative appointed by another 

8 jurisdiction. 

9 (19) "Formal proceedings" means proceedings conducted before a judge with notice to interested 

1 O persons. 

11 (201 "Governing instrument" means a deed; will; trust; insurance or annuity policy; account with 

12 POD designation; security registered in beneficiary form (TOD); pension, profit-sharing, retirement, or similar 

13 benefit plan; instrument creating or exercising a power of appointment or a power of attorney; or 

14 dispositive, appointive, or nominative instrument of any similar type. 

15 (211 "Guardian" means a person who has qualified as a guardian of a minor or incapacitated person 

16 pursuant to testamentary or court appointment but excludes one who is merely a guardian ad I item. 

17 (221 "Heirs", except as controlled by 72-2-721, means persons, including the surviving spouse and 

18 the state, who are entitled under the statutes of intestate succession to the property of a decedent. 

19 (231 "Incapacitated person" has the meaning provided in 72-5-101. 

20 (241 "Informal proceedings" means proceedings conducted without notice to interested persons by 

21 the clerk of court for probate of a will or appointment of a personal representative. 

22 (25) "Interested person" includes heirs, devisees, children, spouses, creditors, beneficiaries, and 

23 any others having a property right in or claim against a trust estate or the estate of a decedent, ward, or 

24 protected person. The term also includes persons having priority for appointment as personal representative 

25 and other fiduciaries representing interested persons. The meaning as it relates to particular persons may 

26 vary from time to time and must be determined according to the particular purposes of and matter involved 

27 in any proceeding. 

28 (26) "Issue" of a person means a descendant as defined in subsection (101. 

29 (27) "Joint tenants with the right of survivorship" includes co-owners of property held under 

30 circumstances that entitle one or more to the whole of the property on the death of the other or others but 
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excludes forms of co-ownership registration in which the underlying ownership of each party is in 

2 proportion to that party's contribution. 

3 (28) "Lease" includes an oil, gas, coal, or other mineral lease. 

4 (29) "Letters" includes letters testamentary, letters of guardianship, letters of administration, and 

5 letters of conservatorship. 

6 (30) "Minor" means a person who is under 18 years of age. 

7 (31) "Mortgage" means any conveyance, agreement, or arrangement in which property is used as 

8 security. 

9 (32) "Nonresident decedent" means a decedent who was domiciled in another jurisdiction at the 

10 time of death. 

11 (33) "Organization" means a corporation, business trust, estate, trust, partnership, joint venture, 

12 association, government or governmental subdivision or agency, or any other legal or commercial entity. 

13 (34) "Parent" includes any person entitled to take, or who would be entitled to take if the child died 

14 without a will, as a parent under chapters 1 through 5 by intestate succession from the child whose 

15 relationship is in question and excludes any person who is only a stepparent, foster parent, or grandparent. 

16 (35) "Payor" means a trustee, insurer, business entity, employer, government, governmental agency 

1 7 or subdivision, or any other person authorized or obligated by law or a governing instrument to make 

18 payments. 

19 (36) "Person" means an individual, a corporation, an organization, or other legal entity. 

20 (37) "Personal representative" includes executor, administrator, successor personal representative, 

21 special administrator, and persons who perform substantially the same function under the law governing 

22 their status. "General personal representative" excludes special administrator. 

23 (381 "Petition" means a written request to the court for an order after notice. 

24 (39) "Proceeding" includes action at law and suit in equity. 

25 (40) "Property" includes both real and personal property or any interest in that property and means 

26 anything that may be the subject of ownership. 

27 (41) "Protected person" has the meaning provided in 72-5-101. 

28 142) "Protective proceeding" has the meaning provided in 72-5-101. 

29 (43) "Security" includes any note; stock; treasury stock; bond; debenture; evidence of 

30 indebtedness; certificate of interest or participation in an oil, gas, or mining title or lease or in payments out 
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of production under such a title or lease; collateral trust certificate; transferable share; voting trust 

2 certificate; in general, any interest or instrument commonly known as a security; any certificate of interest 

3 or participation; or any temporary or interim certificate, receipt, or certificate of deposit for or any warrant 

4 or right to subscribe to or purchase any of the foregoing. 

5 (44) "Settlement", in reference to a decedent's estate, includes the full process of administration, 

6 distribution, and closing. 

7 (45) "Special administrator" means a personal representative as described by chapter 3, part 7. 

8 (46) "State" means a state of the United States, the District of Columbia, the Commonwealth of 

9 Puerto Rico, or any territory or insular possession subject to the jurisdiction of the United States. 

10 (471 "Successor personal representative" means a personal representative, other than a special 

11 administrator, who is appointed to succeed a previously appointed personal representative. 

12 (481 "Successors" means persons, other than creditors, who are entitled to property of a decedent 

13 under the decedent's will or chapters 1 through 5. 

14 1491 "Supervised administration" refers to the proceedings described in chapter 3, part 4. 

15 150) "Survive", m1ee13t for 13ur130ses ef Title 72, el=ia13ter e, 13art 6, means that an individual has 

16 neither predeceased an event, including the death of another individual, nor is considered to have 

17 predeceased an event under 7 2-2-114 or 72-2-712. The term includes its derivatives, such as "survives", 

18 "survived", "survivor", and "surviving". 

19 151 I "Testacy proceeding" means a proceeding to establish a will or determine intestacy. 

20 152) "Testator" includes an individual of either sex. 

21 (53) "Trust" includes an express trust, private or charitable, with additions thereto, wherever and 

22 however created. The term also includes a trust created or determined by judgment or decree under which 

23 the trust is to be administered in the manner of an express trust. The term excludes other constructive 

24 trusts and excludes resulting trusts; conservatorships; personal representatives; trust accounts as defined 

25 in 72-6-111 and Title 72, chapter 6, parts 2 and 3; custodial arrangements pursuant to chapter 26 of this 

26 title; business trusts providing for certificates to be issued to beneficiaries; common trust funds; voting 

27 trusts; security arrangements; liquidation trusts; trusts for the primary purpose of paying debts, dividends, 

28 interest, salaries, wages, profits, pensions, or employee benefits of any kind; and any arrangement under 

29 which a person is nominee or escrowee for another. 

30 (54) "Trustee" includes an original, additional, or successor trustee, whether or not appointed or 
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confirmed by court. 

2 (55) "Ward" means an individual described in 72-5-101. 

3 (56) "Will" includes codicil and any testamentary instrument that merely appoints an executor, 

4 revokes or revises another will, nominates a guardian, or expressly excludes or limits the right of an 

5 individual or class to succeed to property of the decedent passing by intestate succession." 

6 

7 Section 3. Section 72-2-116, MCA, is amended to read: 

8 "72-2-116. Representation. ( 1) As used in this section, the following definitions apply: 

9 (al "Deceased descendant", "deceased parent", or "deceased grandparent" means a descendant, 

10 parent, or grandparent who either predeceased the decedent or is considered to have predeceased the 

1 1 decedent under 72-2- 114. 

12 {bl "Surviving descendant" means a descendant who neither predeceased the decedent nor is 

13 considered to have predeceased the decedent under 72-2-114. 

14 (2) (a) If, under 72-2-113(1 ), a decedent's intestate estate or a part of the intestate estate passes 

15 by representation to the decedent's descendants, the estate or part of the estate is di 1o'ided iRte deeedeRt's 

16 deseeAdams aRd the estate er JlBFt of tl=le estate is divided into as many equal shares as there are: 

17 (i) surviving descendants in the generation nearest to the decedent that contains one or more 

18 surviving descendants; and 

19 (ii) deceased descendants in the same generation who left surviving descendants, if any. 

20 (b) Each surviving descendant in the nearest generation is allocated one share. The share of each 

21 deceased descendant in the same generation as the surviving descendant is divided in the same manner, 

22 with the subdivision repeating at each succeeding generation until the property is fully allocated among 

23 surviving descendants. 

24 (3) {a) If, under 72-2-113(3) or (4), a decedent's intestate estate or a part of the intestate estate 

25 passes by representation to the descendants of the decedent's deceased parents or either of them or to 

26 the descendants of the decedent's deceased paternal or maternal grandparents or either of them, the estate 

27 or part of the estate is divided into as many equal shares as there are: 

28 (i) surviving descendants in the generation nearest the deceased parents or either of them or 

29 nearest the deceased grandparents or either of them that contains one or more surviving descendants; and 

30 (ii) deceased descendants in the same generation who left surviving descendants, if any. 
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(b) Each surviving descendant in the nearest generation is allocated one share. The share of each 

2 deceased descendant in the same generation as the surviving descendant is divided in the same manner, 

3 with the subdivision repeating at each succeeding generation until the property is fully allocated among 

4 surviving descendants." 

5 

6 Section 4. Section 72-2-221, MCA, is amended to read: 

7 "72-2-221. Elective share. ( 1) The surviving spouse of a decedent who dies domiciled in this state 

B has a right of election, under the limitations and conditions stated in this part, to take an elective-share 

9 amount equal to the value of the elective-share percentage of the augmented estate, determined by the 

1 0 length of time the spouse and the decedent were married to each other, in accordance with the following 

11 schedule: 

12 If the decedent and the 

1 3 spouse were married to 

14 each other: 

1 5 Less than 1 year 

1 6 1 year but less than 2 years 

1 7 2 years but less than 3 years 

1 B 3 years but less than 4 years 

1 9 4 years but less than 5 years 

20 5 years but less than 6 years 

21 6 years but less than 7 years 

22 7 years but less than B years 

2 3 B years but less than 9 years 

24 9 years but less than 10 years 

2 5 1 0 years but less than 11 years 

26 11 years but less than 12 years 

2 7 1 2 years but less than 13 years 

28 13 years but less than 14 years 

29 14 years but less than 15 years 

30 1 5 years or more 

~na Ler,/sfatfve Council 
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The elective-share 

percentage is: 

supplemental amount only 

3% of the augmented estate 

6% of the augmented estate 

9 % of the augmented estate 

1 2 % of the augmented estate 

15 % of the augmented estate 

18% of the augmented estate 

21 % of the augmented estate 

24% of the augmented estate 

27% of the augmented estate 

30% of the augmented estate 

34% of the augmented estate 

38% of the augmented estate 

42% of the augmented estate 

46% of the augmented estate 

50% of the augmented estate 
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1 (2) If the sum of the amounts described in 72-2-222~J1.1ML. aAa {2J(al afl€I 72-2-227( 1 )(a)L afl€I 

2 l-1-+M and that part of the elective-share amount payable from the decedent's probate estate and 

3 reolaimable estates nonprobate transfers to others under 72-2-227(2) and (3) is less than $50,000, the 

4 surviving spouse is entitled to a supplemental elective-share amount equal to $50,000, minus the S\Jm of 

5 the amounts described in those sections. The supplemental elective-share amount is payable from the 

6 decedent's probate estate and from recipients of the decedent's reelaimable estate nonprobate transfers 

7 to others in the order of priority set forth in 72-2-227(2) and (3). 

8 (3) If the right of election is exercised by or on behalf of the surviving spouse, the surviving 

9 spouse's homestead allowance, exempt property, and family allowance, if any, are not charged against but 

10 are in addition to the elective-share and supplemental elective-share amounts. 

11 ~ill The right, if any, of the surviving spouse of a decedent who dies domiciled outside this state 

12 to take an elective share in property in this state is governed by the law of the decedent's domicile at 

13 death." 

14 

15 Section 5. Section 72-2-222, MCA, is amended to read: 

16 "72-2-222. Augmented estate. (1) (a) As used in this section, the following definitions apply: 

17 (ii "Bena fiae ,=11:1rehaoer" means a ,=11:1rehaser fer vah:1e in gees faith aAa withe1:1t netiee ef an 

18 aaverse elaim. 

19 (i) "Decedent's nonprobate transfers to others" means the decedent's nonprobate transfers to 

20 persons, other than the decedent's spouse, surviving spouse, the decedent, or the decedent's creditors, 

21 estate, or estate creditors, that are included in the augmented estate under subsection 12) (bl. 

22 (ii) ·• Fractional interest in property held in ioint tenancy with the right of survivorship", whether the 

23 fractional interest is unilaterally severable or not, means the fraction, the numerator of which is one and 

24 the denominator of which, if the decedent was a joint tenant, is one plus the number of joint tenants who 

25 survive the decedent and which, if the decedent was not a joint tenant, is the number of joint tenants. 

26 (iii) "Marriage", as it relates to a transfer by the decedent during marriage, means any marriage of 

27 the decedent to the decedent's surviving spouse. 

28 WilYJ. "Nonadverse party" means a person who does not have a substantial beneficial interest in 

29 the trust or other property arrangement that would be adversely affected by the exercise or nonexercise 

30 of the power that person possesses respecting the trust or other property arrangement. A person having 

~na 1er,lslatlve Counell 
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a general power of appointment over property is considered to have a beneficial interest in the property. 

2 (v) "Power" or "power of appointment" includes a power to designate the beneficiary of a 

3 beneficiary designation. 

4 fttttM "Presently exercisable general power of appointment" means a power of appointment under 

5 which, at the time in question, the decedent. ay--aR whether or not the decedent then had the capacity to 

6 exercise eJ the power, held a power eolils l=ta•,<o eFeates aA to create a present or future interest, preseAt 

7 er hHliFe, in the decedent. ei: the decedent's creditors, the decedent's estate, or the creditors of the 

8 decedent's estate and includes a power to revoke or invade the principal of a trust or other property 

9 arrangement. 

1 O w,,+@ "Probate estate" means property, whether real or personal, movable or immovable, wherever 

11 situated, that would pass by intestate succession if the decedent died without a valid will. 

12 (viii) "Property" includes values subject to a beneficiary designation. 

13 +v+llis.l. "Right to income" includes a right to payments under aR a commercial or private annuity L 

14 an annuity trust. a unitrust, or 2 similar eenHaetual arrangement. 

15 (x) "Transfer", as it relates to a transfer by or of the decedent, includes: 

16 IA) an exercise or release of a presently exercisable general power of appointment held by the 

1 7 decedent; 

18 (8) a lapse at death of a presently exercisable general power of appointment held by the decedent: 

19 and 

20 (C) an exercise. release, or lapse of a general power of appointment that the decedent created in 

21 the decedent and of a power described in subsection (2)(b)(ii)(B) that the decedent conferred on a 

2 2 nonadverse party. 

23 (vi) "Vallie of prepert'p' owAes '3;• tl=te survi~·iA§ spoldse at tl=te seeeseAt's eeatl=t" ans "•~allie of 

24 preperty to •Nl=iiel=i tl=ie SldrviviA§ spoldse sueeeess B'f reasoA of tl=ie seeeseAt's seatl=t" iAeluse tl=te eoA'lA'llites 

25 vallie of aAy presoAt OF fldtldFO iAterest tFIOA l=iele ey the SliFVi~•iA§ spOldSO BAS tl:ie BOA'lA'ltltes vallde ef 

26 amoldAtS payable to the sur~·i•,<in§ speuse after tl:io soeeseAt'S seatl=t UASBF BA'( trnst, lite iAsldraAee 

27 settlemeAt option, annldity eentraet, puelie er private poAsioA, disaeilit•f eempensation, doatl:i eenofit er 

28 retirement plan, oF any similaF arran§eFRent, enelldsive ef tl:ie teaeral seeial seeliFity system. 

29 (b)J.ll As used in 51d'3seetions subsection I2)(b)(iii)i81, ans (2)1'3)1i~•), "transfar" iAelldaes an e)(ereise 

30 er release of a pewer et appeintFRent eut aees net inelliao a lapse ef a power of appeintment "termination": 

~na Ler,fslattve Coundl 
- 10 - SB 132 



54tti Legislature SB0132.02 

(A) with respect to a right or interest in property, means that the right or interest terminated by the 

2 terms of the governing instrument or that the decedent transferred or relinquished the right or interest; and 

3 (8) with respect to a power over property, means that the power terminated by exercise, release, 

4 lapse, or default or otherwise. 

5 Iii) With respect to a power described in subsection (2)1b)li)(A), "termination" means that the power 

6 terminated by exercise or release, but not by lapse or by default or otherwise. 

7 (2) The augmented estate consists of the sum of: 

8 (a) the value of the decedent's probate estate, reduced by funeral and administration expenses, 

9 homestead allowance, family allowances aAel e11em13ti0As, exempt property, and enforceable claims; 

1 O (b) the value of the decedent's FeelaiR'laele estate nonprobate transfers to~ OTHERS, which 

11 is are composed of all property, whether real or personal, movable or immovable, wherever situated, not 

12 included in the decedent's probate estate, of any of the following types: 

13 (i) property, te the e11teAt the 13assiAg ef the J3FiAei13al theFeef to OF foF the BeAefit of aAy 13eFSOA, 

14 othoF thaA the eleeeeleAt's s1::1r>tiYiR!I s13e1::1se, was s1::1ejeet to of any of the following types that passed 

15 outside probate at the decedent's death: 

16 (Al property over which the decedent alone, immediately before death, held a presently exercisable 

17 general power of appointment helel B'f' tho eleeeeleAt aloAe, if the elaeedeAt helel that 13e ,Yer iR'IFAOeliatoly 

18 sefere death or if aAel ta the extoAt the eleeeeloAt, ,,.,.hilo R'larrioel to tRO Sl:Jr¥iViAg S1)01:JSB and d1::1rin§ the 

19 2 year 13arioel 13reeeeliR§ the eleeeelaAt's eleath, releaseel that 13ewer or oxeroised tRat 13ewer in fayer ef aAy 

20 13erneA ether thaA the eleeeeleAt eF the eleeeeleAt's estate, spe1::1se, BF 51:JPti\'iA§ s13e1::1se; the amount included 

21 is the value of the property subject to the power, to the extent that the property was passed at the 

22 decedent's death, by exercise, release, lapse, or default or otherwise, to or for the benefit of any person 

23 other than the decedent's estate or surviving spouse; 

24 tiit(B) the decedent's fractional interest in property, te the oxtent of the eleeedeAt's unilateFally 

25 se\'eFaele interest thereiA, held by the decedent aAel an'f' ether 13ersen, oxee13t the deeeelent's s1::1ryi·,in§ 

26 s13e1::1s0, in joint tenancy with the right of survivorship~. if t/:le eleeeeleAt l=lelel t/:lat iAterest ifflffleeliatel·r eefoFe 

27 death OF if aAel te tRe exteAt tRe elaeeelant, wRile fflarrieel te the SUFYiYiA§ s13e1::1se anel el1::1FiA§ tRe 2 yeaF 

28 13eFieel 13reeeeliA§ tRe eleeeeleAt'S eleatR, tFaASfoFFeel that iAt0Fest te aAy J3BFSOn the amount included is the 

29 value of the decedent's fractional interest, to the extent that the fractional interest was passed by right of 

30 survivorship at the decedent's death to a surviving joint tenant other than the decedent's surviving spouse; 
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OR 

2 (C) the decedent's ownership interest in property or accounts held in POD, TOD, or co-ownership 

3 registration with the right of survivorship; the amount included is the value of the decedent's ownership 

4 interest, to the extent that the decedent's ownership interest passed at the decedent's death to or for the 

5 benefit of any person other than the decedent's estate or surviving spouse; 0f 

6 (iii)flli proseeas of insuranee. ineluaing aeeiaental aeath benefits, en the life ef the aeeeaent 

7 pa•,·able ta an•r persen ether tl:lan tl:le eeeeeent' s sur-.,i-.,in§ speuse, if tl:le eeeeeent awned the insuranse 

8 peliev ans l:lae tl:le pewer ta el:lan11e the benefieiaF',' ef the insuraneo polio·; er if the insurance peliov was 

9 subjoot to iA'IA'leeiately before death er if ans to tl:le extent tl:lat tl:le eeoeaent alone ans iA'IA'leeiately before 

1 o aeatR hole a present!•; mmraisable general power ef appeintA'lent hole b•; the aeeeaent alone iA'IA'lesiatel•; 

11 befere aeath er if ans to the e11tent the aoeeaent, while A'larriea ta the sur>>'i~•ing spouse ans euring the 

12 2 1•ear periea preoesing the aeeeaent's aeath, transforrea that peliev to anv persen ether tl:lan tl:le 

13 aeeoaont's sunh·ing spouse ever the 13olic•f or its 13roeeess; ans the aA'lount inelusea is tl=le ~·alue ef tl=le 

14 13roeeees, te the e11tent that they ·.-.·ere 13ayable at the aoeoelent's eeath to er fer tl=le benefit ef an¥ 13erson 

15 ether than the eleeeeent's estate er sur·,i..-ing s130use; 

16 t+'>'l-ilil property transferred in any of the following forms by the decedent to anv person other than 

17 a bena fiele purohaser at anv time during tl=le deooelont's marriage to the surviving spouse, te or for tl=le 

18 benefit of anv person other than tl=io surviving spouse, if the transfer is of any of the following types: 

19 (A) any irrevocable transfer to tl=le extent that in which the decedent retained at tl'le tiA'le ef er 

20 eluring tl'lo 2 year perioa preeeeling eleath the right to the possession or enjoyment of< or~ to the income 

21 from< the property if and to the extent that the decedent's right terminated at or continued beyond the 

22 decedent's death; the amount included is the value of the fraction of the property to which the decedent's 

23 right related, to the extent that the fraction of tho property was passed outside probate to or for the benefit 

24 of any person other than the decedent's estate or surviving spouse; or 

25 (B) any transfer to tl'le m1tent tl=lat at tl'le tiA'le of or eluring tl'le 2 year peried preeeaing tl'lo 

26 aeeeaent's death, in which the decedent created a power over the income or principal v•as subjeet to a 

27 ~ of the transferred property, exercisable by the decedent alone or in conjunction with any other 

28 person< or exercisable by a nonadverse party< for the benefit of the decedent, the decedent's creditors, 0f 

29 the decedent's estate, or the creditors of the decedent's estate; the amount included is the value of the 

30 property subiect to the power, to the extent that the power was exercisable at the decedent's death to or 

~na Ler,lstatt11e coum:tt 
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for the benefit of any person other than the decedent's surviving spouse or to the extent that the property 

2 subject to the power passed at the decedent's death, by exercise, release. lapse, or default or otherwise, 

3 to or for the benefit of any person other than the decedent's estate or surviving spouse; and 

4 (iii) property that passed during marriage and during the 2-year period preceding the decedent's 

5 death as a result of a transfer by the decedent if the transfer was of any of the following types: 

6 (Al any Property that passed as a result of the termination of a right or interest in, or power over, 

7 property that would have been included in the augmented estate under subsection (2l(b)(il(Al. (2)(b)(il(B), 

8 (2l(b)(i)(C), or (2)(b)(ii) if the right, interest, or power had not terminated until the decedent's death; the 

9 amount included is the value of the property that would have been included under these subsections, 

10 except that that property is valued at the time that the right, interest, or power terminated, and is included 

11 only to the extent that the property passed upon termination to or for the benefit of any person other than 

12 the decedent or the decedent's estate, spouse, or surviving spouse; OR 

13 (Bl aRy tFaRsfeF of OF FolatiRa to aR iRs1:1FaRso eolisy oR the lile el tRe doosdeAt ii tRe eroeeeds 

14 we1:1ld Ra¥e lleoR iRel1:1doe iA tRe a1:1affleAted estate 1:1AeeF s1:113seetioA (21!bl liHEJI Rad tRo tFaAsler Aet 

15 ooe1:1rred; tRo aR=101:1Rt iRol1:1eoe is tho val1:10 of tRo iRs1:1raRse ereseees to tRo BlEteRt tRat tRe proeeees were 

16 eayable at tRs dosodeRt's deatR to or fer tho boRefit of aRy eeFSOR etRer thaR the deeedeRt's estate OF 

17 s1:1r¥iviRa seo1:1se; oF 

18 fGl,J.fil any transfer of property. to the extent tRo desodeRt's eoRtrib1:1tieR ta it, as a flBFeeRta§le el 

19 tRO wl:lole, was Fflado d1:1FiAa tRO 2 ,·oar f)Oried flFOBediR!l tho doeodeRt's deatR, bv \A'RiOR tl=io flFOflSFty is 

20 Reid at the tifflO of OF dl:IFiRa tRO 2 year f)Oriod 11reeediR!l the deoedeAt's deatR by tRe deeedeAt aAd aAether, 

21 otRBF tRaR tl=ie deeedeRt's Sl:IF\'i¥iRa SflOl:ISO, witR rial'lt of 51:1FVi¥OFSFlif); OF 

22 ~Q) aRV traRsfoF not otherwise included in the augmented estate, made to or for the benefit of a 

23 EloAoe El1:1FiAa tl=io 2 yoaF flOrieEI JlreeediRa the doeedeAt's Eleath person other than the decedent's surviving 

24 spouse; the amount included is the value of the transferred property to the extent that the aggregate 

25 transfers to any one donee in either of the i years e1<oeod exceeded $10,000; 

26 (c) tho value of the decedent's nonprobate transfers to the decedent's surviving spouse, which are 

27 composed of all property that passed outside probate at the decedent's death from the decedent to WAieR 

28 the surviving spouse s1:1eeeeds by reason of the decedent's death, otl=ier thaR bv l=ieR'leSleaEI allowaAeo, 

29 OMOR'lflt flFeflOFtV, fofflilv aiie1,1,•aAeO, testate s1:1eeessioA, OF iAtestato Sl:IOOOSSiOR, iRel1:1EliRa the flFSSeods el 

30 iRs1:1FaRee, including~ aeoideAtal death beAofits, OR tho life ef the eeeedoAt aAd iAol1:1diR!l boAofits f)ayable 
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tJAEler a retireFfleAt 13laA iA whieh the EleeeEleAt was a 13artisi13aAt, e1<eltisi\1e ef 

2 (il the decedent's fractional interest in property held as a joint tenant with the right of survivorship, 

3 to the extent that the decedent's fractional interest passed to the surviving spouse as surviving joint tenant; 

4 (ii) the decedent's ownership interest in property or accounts held in co-ownership registration with 

5 the right of survivorship, to the extent the decedent's ownership interest passed to the surviving spouse 

6 as surviving co-owner; afle 

7 (Ill\ PROCEEDS OF INSURANCE, INCLUDING ACCIDENTAL DEATH BENEFITS, ON THE LIFE OF THE 

8 DECEDENT IF THE DECEDENT OWNED THE INSURANCE POLICY IMMEDIATELY BEFORE DEA TH OR IF 

9 AND TO THE EXTENT THAT THE DECEDENT ALONE AND IMMEDIATELY BEFORE DEATH HELD A 

1 O PRESENTLY EXERCISABLE GENERAL POWER OF APPOINTMENT OVER THE POLICY OR ITS PROCEEDS: 

11 THE AMOUNT INCLUDED IS THE VALUE OF THE PROCEEDS, TO THE EXTENT THAT THEY WERE 

12 PAYABLE AT THE DECEDENT'S DEATH; AND 

13 @HIV) all other property that would have been included in the augmented estate under subsection 

14 (21(bl(il or (2l(bl(iil had it passed to or for the benefit of a person other than the decedent's spouse. 

15 surviving spouse, the decedent, or the decedent's creditors, estate, or estate creditors, but excluding 

16 property passing to the surviving spouse under the federal social security system; and 

17 (d) except to the extent included in the augmented estate under subsection (2){a) or (2)(c). the 

18 value ot 

19 ill property that was owned by the decedent's surviving spouse at the decedent's death, roeltieeel 

20 B'( BAforeeallle elaifflS a!laiASt that fjFefj0Ft) BF that Sfl8tJS8, flltJS the •;altJe ef BFR8tJAtS including: 

21 (A) the surviving spouse's fractional interest in property held in joint tenancy with the right of 

22 survivorship; 

23 (B) the surviving spouse's ownership interest in property or accounts held in co-ownership 

24 registration with the right of survivorship; and 

25 (Cl property that passed to the surviving spouse by reason of the decedent's death, but not 

26 including the spouse's right to homestead allowance, family allowance, exempt property, or payments 

27 under the federal social security system: and 

28 (iil property that would have been iAoltiElallle included in the surviving spouse's reelaifflasle estate 

29 nonprobate transfers to others, other than the spouse's fractional and ownership interests included in 

30 subsections (2l(d)(i)(AI and I2)(d)(i)(B). had the spouse 13reEleeeaseel been the decedent. l-lewever, aFflBtJAts 
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Property included under this subsection (2)(d)(ii) is valued at the decedent's death, taking into account the 

2 fact that the decedent predeceased the spouse, except that, for purposes of subsections (2)(d){i)(A) and 

3 (2l(d)(i)(Bl, the values of the spouse's fractional and ownership interests are determined immediately before 

4 the decedent's death if the decedent was then a joint tenant or a co-owner of the property or accounts. 

5 Fer pwposes of this subsestieA (2) lell liil. preseeels of iAsuraAoo that woulel ha¥e been ineludable iAelueled 

6 in tho sur·,i·o'iAg s13euse's roslaiFAable estate nenprebate traAsfors to others uAdor subseotien I21!bl!iiil 

7 !2)/b)li)(D) are net ¥alueel as if the suri.·i·,ing s13euse were eleeeasoel. The value of property included under 

8 this subsection (2)(d)(ii) is reduced in each category by enforceable claims against the included property 

9 and is reduced by enforceable claims against the surviving spouse. 

10 (3) ARV transfer er ellereise er release of a 13ewer of a1313ointFAent The value of any property is 

11 excluded from the decedent's reelaiFAaele estate nonprobate transfers to others: 

1 2 (a) to the extent the decedent received adequate and full consideration in money or money's worth 

13 for~ i! transfer, e11eroise, or release of the property; et 

14 lb) if iFFO'w'oeablV FAaelo the property was transferred with the written seAsent er joinder of~ 

1 5 the transfer was consented to in writing by, the surviving spouse; OR 

16 (Cl IF THE PROPERTY IS LIFE INSURANCE. ACCIDENT INSURANCE, PENSION. PROFIT-SHARING. 

17 RETIREMENT. AND OTHER BENEFIT PLANS PAYABLE TO PERSONS OTHER THAN THE DECEDENT'S 

18 SURVIVING SPOUSE OR THE DECEDENT'S ESTATE. 

19 (4) Pre13ertv is ¥alueel as of the Eleeeelont's death, eut an irre•,·ooal3Ie transfer of 13re13erty during 

20 tho 2 year period preeeeling tl=le doeedeAt'S eleatl=I that is inelueloel in tho eleeeelont's reelaiFAable estate uAeler 

21 subseetions (2)(b)(il, I2)(e)(ii), aAel I2)(e)(i't'I is ¥alueel as of the tiFAo of tho traAsfor. If the terFAs of R'lore 

22 thaA one The value of property includes the commuted value of any present or future interest and the 

23 commuted value of amounts payable under any trust, life insurance settlement option. annuity contract, 

24 public or private pension, disability compensation, death benefit or retirement Plan, or any similar 

25 arrangement, exclusive of the federal social security system. 

26 (5) In case of overlapping application to the same property of the provisions of subsection 12lthl 

27 ~. the property is included in the augmented estate under the provision that ~1ields yielding the highest 

28 value, but under any one, but only one, of the overlapping provisions if they all yield the same value. filf 

29 13ur13oses of this sueseetien, aA "irre¥eeable Hansfer of 13re13orty" inolueles an irre·,eeable 01Eereise er Felease 

30 of a power ef appeintR'lent. 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

16) lal .0.lthsu§lh uAdsr this ssetisA a f)a'J'FAOAt, itoFA of flFOfleF!'f', or other i3oAefit is iAeluded iA the 

deeedent's reelaiffiai3Ie estate, a fla'f'OF or other third party is net liai3Ie fer havin§l FAaae a flB'J'FAeAt or 

transferred aA iteFA of flFOflert,· or other i3eAefit to a i3eAefieiar'J' desi§lAatod iA a ge¥erAiA§l iAstrnA1ent, er 

fer ha¥iR§l takeA 8A'J' other astieA iA geed faith reliaAee OA the validit;• of a §l0¥0FAiA§l iAStFlolFAOAt, UflOA 

request aAd satisfaetOF'J' f)reef of the deeodoAt'S death, 13efere the fla1·or or ether third f)arty reeeived 

writtOA AOtioo lroFA tho sur~·iviA9 SflOUSO er SflOUse's ref)FOSOAtati•;e of aA iAtOAtioA to file a flO!itieA for the 

eleeti•,e share er tAat a f)etitieA fer tAe ele01:i•,·e sAare Aas 13eeA filea. fl. 13ave1 01 ether tAira f)art)' is liai31e 

for fla'fFABAts FAaae er other aetioAs talleA after the flB;'or 01 other thira flBFty reeei•;od writteA Aotiee of aA 

iAteAtioA to file a petitioA for the eloetive share or that a f)etitien for tho eleotivo share has 13eeA filea. 

113) Tho written Aetieo of intontien ta file a flOtitioA fer tho eleeti~ e SAare er that a f)etition fer the 

eleetive share Aas 13een files A1ust 130 A1ailed to the flByor's or ether thira f)arty's FAaiA oHiee er heFAe B'f 

eertified FAail, retum reoeif)t requested, or served UflOA the f)a;·or or other thira f)arty iA the saFAe FAaAner 

as a suFAFAOAS iA a sivil aotioA. UfJOA reeeif)t of ,,..·ritteA Aotieo of iAteAtieA to file a flOtitien for the eloetive 

share er that a 13etitioA for the eleeti';e share has 13eeA /ilea, a flavor or ether third f)art'J' FAB;' pa'f' aA'f' 

aFAeunt owes er traAsfer sr def)esit aAy iteFA of fl1e13erty held B'J' it to er with tho oeurt ha~·iA9 jurisaietieA 

of tAB flFOBate flFOOeeaiA§lS relatiAg to the aeoedeAt's estate er, if AO flFOeeediA9S have BOOR 60FAA1eAeod, 

to or with tho oourt ha•;in9 jurisetietieA of flFOi3ate f)reeeeaiA9s relatiA§l to deeeeleAts' estates leoatea iA the 

OOUAt'( of tho ElooeeloAt' S rosieleAoe. The court shall ho la tho fuAdS or itOA1 ef flFOflBlt)' BAB, UflOA its 

deterFAiAation under 72 2 22614), shall order dislrnrsoFAOAt iA aeoorelanoo with tho eleterFAiAatien. If AO 

f)etitiOA is filed iA the oeurt withiA tho SflOBifieel tiFAe UAdor 72 2 226(1) or, if filed, the eloFAanel for BA 

olooti~·o share is withetra..., A uAder 72 2 22613), tho oourt shall oretor elisi3ursoFAeAt to the desi§Aated 

13enefioiarv. PavFAents, transfers, or Elo13osits A1aele to er witA tAe oeurt Elisehar§e the flayer er ether thirel 

13art'J' freFA all olaiFAS for the value ef aFAOUAtS 13aid to OF iteFAS of flFOflOFty traAsferred to or dOflOSiteet with 

t:he eour:1:. 

le) U13en 13otitioA to the f)roeate eourt e1· the seAefioiary aesi§Aated in a §O','BFAiA!! iAstruFAent, the 

eourt FAB'i ereler that all 01 flBFt of the J3F8flertv ee f)aid to the eonefieiaF'J' iA aA aFA01:1nt aAd suejeet ta 

98AditieAS 68ASisteAt with this sootieA. 

1§) la) /\ flOFSOA whe flUFehasos fllef)eFty fFeFA a reeipieAt for value BAB 'A'itl=teut AOtieo OF who 

roeei•;es a l38'J'A10At OF ether iteFA of 13re13ert1
( iA 13artial OF full satisfaetion of a le§all',' BAfereeaele osli§OtieA 

is Reither oeli§ated UAeler this fl8Ft to retum the f)a;'FAORt, iteFA et flFOflOFty, OF 99AOfit AOF liai3Ie under this 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

r:iart for the aF'Rount of tho riavFRont er tho value of tho itoFR ef rireriorty er senefit. 1-iewever, a r:iorsen who, 

not for ¥aluo, receives a riavFRent, itoFR of r:iror:iort 1(, or other senefit inslueleel in tho aeeeelent's reslaiFRasle 

estate is ol3li§atea to return tho ria'fFROnt, iteFR of rireriort-;, or 13enefit or is riorsenallv lial3Ie for tho aFReunt 

of the riavFRent or the ¥al1a1e of tho iteFR of riroriorty or 13onofit, as pro .. •ieleel in 72 2 227. 

(el If anv soetien er riart of anv sestien of this riart is rireeFRr:iteel sv feaeral law with resrieet to a 

riavFRent, an itoFR of r:irerierw, er anv ether senefit inel1a1aea in tho aeeeaent's reolaiFRasle estate, a r:iersen 

who, net fer val1a1e, reeei¥es tho ria'(FRent, iteFR of prer:iortv, er ether tienefit is otili§atea to rewrn that 

ria~·FRent, iteFR of rirerierty, er 13enefit, er is persenallv lial3Ie fer the aFRe1a1nt of that r:iayment er the val1a1e 

of that itoFR of rireriert')' or tienefit, as rire•;ieleel in 72 2 227, to the riersen who we1a1lel have seen entitleel 

to it were that seetien er riart el that seetien net rireoFR[lteel." 

12 Section 6. Section 72-2-223, MCA, is amended to read: 

13 "72-2-223. Right of election personal to surviving spouse -- incapacitated surviving spouse. (1) 

14 The right of election may be exercised only by a surviving spouse who is living when the petition for the 

15 elective share is filed in the court under 72-2-225(1 ). If the election is not exercised by the surviving spouse 

16 personally, it may be exercised on the surviving spouse's behalf by the surviving spouse's conservator, 

17 guardian, or agent under the authority of a power of attorney. 

18 ( 2) If the election is exercised on behalf of a surviving spouse who is an incapacitated person, the 

19 court shall set aside that portion of the elective-share and supplemental elective-share amounts due from 

20 the decedent's probate estate and recipients of the decedent's roolaiFRaelo estate nonprobate transfers to 

21 others under 72-2-227(2) and (3) and shall appoint a trustee to administer that property for the support of 

22 the surviving spouse. For the purposes of this subsection, an election on behalf of a surviving spouse by 

23 an agent under a durable power of attorney is presumed to be on behalf of a surviving spouse who is an 

24 incapacitated person. The trustee shall administer the trust in accordance with the following terms and such 

25 additional terms as the court determines appropriate: 

26 (a) Expenditures of income and principal may be made in the manner, when, and to the extent that 

27 the trustee determines suitable and proper for the surviving spouse's support, without court order but with 

28 regard to other support, income, and property of tho surviving spouse exclusive of benefits of medical or 

29 other forms of assistance from any state or federal government or governmental agency for which the 

30 surviving spouse qualifies on the basis of need. 
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(b) During the surviving spouse's incapacity, neither the surviving spouse nor anyone acting on 

2 behalf of the surviving spouse has a power to terminate the trust; but if the surviving spouse regains 

3 capacity, the surviving spouse then acquires the power to terminate the trust and acquire full ownership 

4 of the trust property free of trust by delivering to the trustee a writing signed by the surviving spouse 

5 declaring the termination. 

6 (c) Upon the surviving spouse's death, the trustee shall transfer the unexpended trust property in 

7 the following order: 

8 (i) under the residuary clause, if any, of the will of the predeceased spouse against whom the 

9 elective share was taken, as if that predeceased spouse died immediately after the surviving spouse; or 

10 (ii) to that predeceased spouse's heirs under 7 2-2-721." 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 7. Section 72-2-224, MCA, is amended to read: 

"72-2-224. Waiver of right to elect and of other rights. 11) The right of election of a surviving 

spouse and the rights of the surviving spouse to homestead allowance, exempt property, and family 

allowance or any of them may be waived, wholly or partially, before or after marriage, by a written 

contract, agreement, or waiver signed by the surviving spouse. The written contract, agreement. or waiver 

is enforceable without consideration. 

12) A surviving spouse's waiver is not enforceable if the surviving spouse proves that: 

la) the surviving spouse did not execute the waiver voluntarily; or 

lb) the waiver was unconscionable when it was executed and, before execution of the waiver, the 

surviving spouse: 

Ii) was not provided a fair and reasonable disclosure of the property or financial obligations of the 

decedent; 

Iii) did not voluntarily and expressly waive, in writing, any right to disclosure of the property or 

financial obligations of the decedent beyond the disclosure provided; and 

liii) did not have or reasonably could not have had an adequate knowledge of the property or 

financial obligations of the decedent. 

(3) An issue of unconscionability of a waiver is for decision by the court as a matter of law. 

14) Unless it provides to the contrary, a waiver of "all rights", or equivalent language, in the 

property or estate of a present or prospective spouse or a complete property settlement entered into after 
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or in anticipation of separation or divorce is a waiver of all rights to elective share, homestead allowance, 

2 exempt property, and family allowance by each spouse in the property of the other and a renunciation by 

3 each of all benefits that would otherwise pass to that spouse from the other by intestate succession or by 

4 virtue of any will executed before the waiver or property settlement." 

5 

6 NEW SECTION. Section 8. Personal liability of recipients. 11) Only original recipients of the 

7 decedent's nonprobate transfers to others, and the donees of the recipients of the decedent's nonprobate 

8 transfers to others, to the extent the donees have the property or its proceeds, are liable to make a 

9 proportional contribution toward satisfaction of the surviving spouse's elective-share or supplemental 

10 elective-shar.e amount. A person liable to make contribution may choose to give up the proportional part 

11 of the decedent's nonprobate transfers to the person or to pay the value of the amount for which the 

12 person is liable. 

13 (2) If any section or part of any section of this part is preempted by federal law with respect to a 

14 payment, an item of property, or any other benefit included in the decedent's nonprobate transfers to 

15 others, a person who, not for value, receives the payment, item of property, or other benefit is obligated 

16 to return that payment, item of property, or benefit or is personally liable for the amount of that payment 

17 or the value of that item of property or benefit, as provided in 7 2-2-227, to the person who would have 

18 been entitled to it were that section or part of that section not preempted. 

19 

20 NEW SECTION. Section 9. Protection of payors and other third parties. (1) Although under 

21 72-2-222 a payment, item of property, or other benefit is included in the decedent's nonprobate transfers 

22 to others, a payor or other third party is not liable for having made a payment or transferred an item of 

23 property or other benefit to a beneficiary designated in a governing instrument or for having taken any other 

24 action in gees faith reliance on the validity of a governing instrument, upon request and satisfactory proof 

25 of the decedent's death, before the payor or other third party received written notice from the surviving 

26 spouse or spouse's representative of an intention to file a petition for the elective share or that a petition 

27 for the elective share has been filed. A payor or other third party is liable ONLY for 13avFReAts FRade er ether 

28 actions taken 2 OR MORE BUSINESS DA VS after the payor or other third party received written notice of 

29 an intention to file a petition for the elective share or that a petition for the elective share has been filed. 

30 THE WRITTEN NOTICE MUST INDICATE THE NAME OF THE DECEDENT, THE DATE OF THE DECEDENT'S 
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DEATH, THE NAME OF THE PERSON ASSERTING AN INTEREST, THE NATURE OF THE PAYMENT OR 

2 ITEM OF PROPERTY OR OTHER BENEFIT, AND A STATEMENT THAT THE SPOUSE INTENDS TO FILE A 

3 PETITION FOR THE ELECTIVE SHARE OR THAT A PETITION FOR THE ELECTIVE SHARE HAS BEEN FILED. 

4 ANY FORM OF SERVICE OF NOTICE OTHER THAN THAT DESCRIBED IN SUBSECTION (2) IS NOT 

5 SUFFICIENT TO IMPOSE LIABILITY ON A PAYOR OR OTHER THIRD PARTY FOR ACTIONS TAKEN 

6 PURSUANT TO THE GOVERNING INSTRUMENT. 

7 (2) The written notice ef iAteAtieA ta file a 13etitioA for the eleeti.,,e share or that a 13etitioA fer the 

8 eleetive share has see A filed must be mailed to the payor' s or other third party's main office or home by 

9 certified mail, return receipt requested, or served upon the payor or other third party in the same manner 

10 as a summons in a civil action. NOTICE TO A SALES REPRESENTATIVE OF THE PAYOR OR OTHER THIRD 

11 PARTY DOES NOT CONSTITUTE NOTICE TO THE PAYOR OR OTHER THIRD PARTY. Upon receipt of 

12 written notice of inten.tion to file a petition for the elective share or that a petition for the elective share has 

13 been filed, a payor or other third party may pay any amount owed or transfer or deposit any item of 

14 property held by it to or with the court having jurisdiction of the probate proceedings relating to the 

15 decedent's estate or, if no proceedings have been commenced, to or with the court having jurisdiction of 

16 probate proceedings relating to decedents' estates located in the county of the decedent's residence. THE 

17 AVAILABILITY OFAN ACTION UNDER THIS SECTION DOES NOT PREVENT THE PAYOR OR OTHER THIRD 

18 PARTY FROM TAKING ANY OTHER ACTION AUTHORIZED BY LAW OR THE GOVERNING INSTRUMENT. 

19 IF PROBATE PROCEEDINGS HAVE NOT BEEN COMMENCED, THE PAYOR OR OTHER THIRD PARTY SHALL 

20 FILE WITH THE COURT A COPY OF THE WRITTEN NOTICE RECEIVED BY THE PAYOR OR OTHER THIRD 

21 PARTY, WITH THE PAYMENT OF FUNDS OR TRANSFER OR DEPOSIT OF PROPERTY. THE COURT MAY 

22 NOT CHARGE A FILING FEE TO THE PAYOR OR OTHER THIRD PARTY FOR THE PAYMENT TRANSFER 

23 OR DEPOSIT. The court shall hold the funds or item of property and, upon its determination under 

24 72-2-225(4), shall order disbursement in accordance with the determination. If no petition is filed in the 

25 court within the specified time under 72-2-225(1) or, if filed, the demand for an elective share is withdrawn 

26 under 72-2-225(3), the court shall order disbursement to the designated beneficiary. A FILING FEE, IF ANY, 

27 MAY. IN THE DISCRETION OF THE COURT. BE CHARGED UPON DISBURSEMENT EITHER TO THE 

28 RECIPIENT OR AGAINST THE FUNDS OR PROPERTY ON DEPOSIT WITH THE COURT. Payments, transfers, 

29 or deposits made to or with the court discharge the payor or other third party from all claims UNDER THE 

30 GOVERNING INSTRUMENT OR APPLICABLE LAW for the value of amounts paid to or items of property 
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transferred to or deposited with the court. 

2 (3) Upon petition to the probate court by the beneficiary designated in a governing instrument, the 

3 court may order that all or part of the property be paid to the beneficiary in an amount and subject to 

4 conditions consistent with this section. 

5 

6 Section 10. Section 72-2-225, MCA, is amended to read: 

7 "72-2-225. Proceeding for elective share -- time limit. I1 l Except as provided in subsection (2), the 

8 election must be made by filing in the court and mailing or delivering to the personal representative, if any, 

9 a petition for the elective share within 9 months after the date of the decedent's death or within 6 months 

10 after the probate of the decedent's will, whichever limitation later expires. The surviving spouse shall give 

11 notice of the time and place set for hearing to persons interested in the estate and to the distributees and 

12 recipients of portions of the augmented estate whose interests will be adversely affected by the taking of 

13 the elective share. Except as provided in subsection (2), the decedent's FeelaiA1aele estate, nonprobate 

14 transfers to others described in 72-2-222I2llb), is not included within the augmented estate for the purpose 

1 5 of computing the elective share if the petition is filed more than 9 months after the decedent's death. 

16 12) Within 9 months after the decedent's death, the surviving spouse may petition the court for 

17 an extension of time for making an election. If, within 9 months after the decedent's death, the spouse 

18 gives notice of the petition to all persons interested in the decedent'~ FeelaiA1aele estate, nonprobate 

19 transfers to others the court for cause shown by the surviving spouse may extend the time for election. 

20 If the court grants the spouse's petition for an extension, the decedent's FeelaiA1aele estate, nonprobate 

21 transfers to others described in 72-2-222(2)1b), is not excluded from the augmented estate for the purpose 

22 of computing the elective-share and supplemental elective-share amounts if the spouse makes an election 

23 by filing in the court and mailing or delivering to the personal representative, if any, a petition for the 

24 elective share within the time allowed by the extension. 

25 (3) The surviving spouse may withdraw a demand for an elective share at any time before entry 

26 of a final determination by the court. 

27 (4) After notice and hearing, the court shall determine the elective-share and supplemental 

28 elective-share amounts and shall order its payment from the assets of the augmented estate or by 

29 contribution as appears appropriate under 72-2-227. If it appears that a fund or property included in the 

30 augmented estate has not come into the possession of the personal representative or has been distributed 
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by the personal representative, the court nevertheless shall fix the liability of any person who has any 

2 interest in the fund or property or who has possession thereof, whether as trustee or otherwise. The 

3 proceeding may be maintained against fewer than all persons against whom relief could be sought, but no 

4 person is subject to contribution in any greater amount than the person would have been under 72-2-227 

5 if relief had been secured against all persons subject to contribution. 

6 (5) The order or judgment of the court may be enforced as necessary in suit for contribution or 

7 payment in other courts of this state or other jurisdictions." 

Section 11. Section 72-2-227, MCA, is amended to read: 

8 

9 

10 "72-2-227. ChaFgiRg SJ1e11se with ewRe!I assets aREI gifts Feeei•Je!I liahilit•,1 ef etheFs fer halaRee 

11 et Sources from which elective share payable. (1) In the proceeding for an elective share, the following are 

12 applied first to satisfy the elective-share amount and to reduce or eliminate any contributions due from the 

13 decedent's probate estate and recipients of the decedent's reelaiffiasle estate nonprobate transfers to 

14 others: 

15 (a) amounts included in the augmented estate under 72-2-222(2)(a) that pass or have passed to 

16 the surviving spouse by testate or intestate succession; 

17 (b) amounts included in the augmented estate under 72-2-222{2){c); 

18 (c) amounts included in the augmented estate that would have passed to the spouse but were 

19 disclaimed; and 

20 (d) amounts included in the augmented estate under 72-2-222(2)(d) up to the applicable percentage 

21 thereof. For purposes of this subsection (d), the "applicable percentage" is twice the elective-share 

22 percentage set forth in the schedule in 72-2-221 ( 1) appropriate to the length of time the spouse and the 

23 decedent were married to each other. 

24 12) If, after the application of subsection (1 ), the elective-share amount is not fully satisfied or the 

25 surviving spouse is entitled to a supplemental elective-share amount,. amounts included in the decedent's 

26 probate estate and that J!&rtieA ef in the decedent's rooleiffial3Ie estate nonprobate transfers to others, other 

27 than amounts irreveeael•f traAsforree witf:iiA 2 years eofere tl=io eoooeloRt' s eoatl=i included under 

28 72-2-222(2)(b)(iii)(AI or 72-2-222(2)(b)(iii)ffit(B), are applied first to satisfy the unsatisfied balance of the 

29 elective-share amount or the supplemental elective-share amount. The decedent's probate estate and that 

30 portion of the decedent's roolaiffiaele oswte nonprobate transfers to others are applied so that liability for 
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the unsatisfied balance of the elective-share amount or for the supplemental elective-share amount is 

2 equitably apportioned among the recipients of the decedent's probate estate and of that portion of the 

3 decedent's Feelain-:lallle estate nonprobate transfers to others in proportion to the value of their interests 

4 therein. 

5 (3) If, after the application of subsections ( 1) and (2), the elective-share or supplemental 

6 elective-share amount is not fully satisfied, the remaining portion of the decedent's reolain-:lallle estate 

7 nonprobate transfers to others is applied so that liability for the unsatisfied balance of the elective-share 

8 or supplemental elective-share amount is equitably apportioned among the recipients of that remaining 

9 portion of the decedent's FeelaiFRallle estate nonprobate transfers to others in proportion to the value of 

10 their interests therein. 

11 (11 ORiy eri!JiRal reoiiiieRts af tRe FoolaiR'lable estate aeserillea in 72 2 222f2111ll ans tRe aonees 

12 of tRe reoiiiieRts of the reelaiFRallle estate te tRe e11teRt tRe etoRees haYe the iireiierty or its JlFOOeeets are 

13 liable ta R'lalrn a iiroiiortieRal eoRtrillutieR tewaret satisfaotieR ef tRe su,·,·iYiR§ siiouso's eleetive share or 

14 SUJ!JlleR'leAtal eleetiYe SROFe aR'leURt. A iierseR liallle te oentrillutioA R'la'( eheese to !jiYe LIil the llFOJlOFtional 

15 ii art of the reelaiR'lalllo estate or to iiay tl=le ·,•alue of tl=le aFReunt for wt=iiel=l tRo iierson is liallle." 

16 

17 Section 12. Section 72-2-331, MCA, is amended to read: 

18 "72-2-331. Entitlement of spouse -- premarital will. (1) If a testator's surviving spouse married the 

19 testator after the execution of the will, the surviving spouse is entitled to receive, as an intestate share, 

20 no less than the value of the share of the estate the spouse would have received if the testator had died 

21 intestate as to that portion of the testator's estate, if any, that is neither devised to a child of the testator 

22 who was born before the testator married the surviving spouse and who is not a child of the surviving 

23 spouse nor devised to the descendant of such a child or passes under 72-2-613 or 72-2-614 to such a child 

24 or to a descendant of such a child, unless: 

25 (a) it appears from the will or other evidence that the will was made in contemplation of the 

26 testator's marriage to the surviving spouse; 

27 (b) the will expresses the intention that it is to be effective notwithstanding any subsequent 

28 marriage; or 

29 (c) the testator provided for the spouse by transfer outside the will and the intent that the transfer 

30 be in lieu of a testamentary provision is shown by the testator's statements or is reasonably inferred from 
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the amount of the transfer or other evidence. 

2 (2) In satisfying the share provided by this section, devises made by the will to the testator's 

3 surviving spouse, if any, are applied first and other devises, other than a devise to a child of the testator 

4 who was born before the testator married the surviving spouse and who is not a child of the surviving 

5 spouse or a devise or substitute gift under 72-2-613 or 72-2-614 to a descendant of such a child, abate 

6 as provided in 72-3-901." 

7 

8 Section 13. Section 72-2-332, MCA, is amended to read: 

9 "72-2-332. Omitted children. (11 Except as provided in subsection (2), if a testator fails to provide 

1 O in the testator's will for any of the testator's children born or adopted after the execution of the will, the 

11 omitted after-born or after-adopted child receives a share in the estate as follows: 

12 (al If the testator had no child living when the testator executed the will, an omitted after-born or 

13 after-adopted child receives a share in the estate equal in value to that which the child would have received 

14 had the testator died intestate unless the will devised all or substantially all of the estate to the other parent 

15 of the omitted child and that other parent survives the testator and is entitled to take under the will. 

16 (bl If the testator had one or more children living when the testator executed the will and the will 

17 devised property or an interest in property to one or more of the then-living children, an omitted after-born 

18 or after-adopted child is entitled to share in the testator's estate as follows: 

19 Ii) The portion of the testator's estate in which the omitted after-born or after-adopted child is 

20 entitled to share is limited to devises made to the testator's then-living children under the will. 

21 Iii) The omitted after-born or after-adopted child is entitled to receive the share of the testator's 

22 estate, as limited in subsection 11 l(bl(i), that the child would have received had the testator included all 

23 omitted after-born and after-adopted children with the children to whom devises were made under the will 

24 and had given an equal share of the estate to each child. 

25 (iii) To the extent feasible, the interest granted an omitted after-born or after-adopted child under 

26 this section must be of the same character, whether equitable or legal, present or future, as that devised 

27 to the testator's then-living children under the will. 

28 (iv) In satisfying a share provided by this subsection (1 )(bl, devises to the testator's children who 

29 were living when the will was executed abate ratably. In abating the devises of the then-living children, the 

30 court shall preserve to the maximum extent possible the character of the testamentary plan adopted ~Y the 
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testator. 

2 12) Subsections (1)(ah and (1)(b), ana {;3) do not apply if: 

3 la) it appears from the will that the omission was intentional; or 

4 {bl the testator provided for the omitted after-born or after-adopted child by transfer outside the 

5 will and the intent that the transfer be in lieu of a testamentary provision is shown by the testator's 

6 statements or is reasonably inferred from the amount of the transfer or other evidence. 

7 13) l.110ept as 13Fe-..iaea in sueseetien 121, if!! at the time of execution of the will the testator fails 

8 to provide in the testator's will for a living child solely because the testator believes the child to be dead, 

9 the child is entitled to share in the estate as if the child were an omitted after-born or after-adopted child. 

10 (4) In satisfying a share provided by subsection (l)(a), devises made by the will abate as provided 

11 in 72-3-901." 

12 

13 Section 14. Section 72-2-613, MCA, is amended to read: 

14 "72-2-613. Antilapse -- deceased devisee ·· class gifts. (1) As used in this section, the following 

15 definitions apply: 

16 (a) "Alternative devise" means a devise that is expressly created by the will and that under the 

17 terms of the will may take effect instead of another devise on the happening of one or more events, 

18 including survival of the testator or failure to survive the testator, whether an event is expressed in 

19 condition-precedent, condition-subsequent, or any other form. A residuary clause constitutes an alternative 

20 devise with respect to a nonresiduary devise only if the will specifically provides that, upon lapse or failure, 

21 the nonresiduary devise or nonresiduary devises in general pass under the residuary clause. 

22 (bl "Class member" includes an individual who fails to survive the testator but who would have 

23 taken under a devise in the form of a class gift had the individual survived the testator. 

24 (c) "Devise" includes an alternative devise, a devise in the form of a class gift, and an exercise of 

25 a power of appointment. 

26 (d) "Devisee" includes: 

27 (i) a class member if the devise is in the form of a class gift; 

28 (ii) an individual or class member who was deceased at the time the testator executed the testator's 

29 will as well as an individual or class member who was then living but who failed to survive the testator; 

30 and 
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(iii) an appointee under a power of appointment exercised by the testator's will. 

2 (e) "Stepchild" means a child of the surviving, deceased, or former spouse of the testator or of the 

3 donor of a power of appointment but not a child of the testator or donor. 

4 (fl "Surviving devisee" or "surviving descendant" means a devisee or a descendant who neither 

5 predeceased the testator nor is considered to have predeceased the testator under 72-2-712. 

6 (g) "Testator" includes the donee of a power of appointment if the power is exercised in the 

7 testator's will. 

8 ( 2) If a devisee fails to survive the testator and is a grandparent, a descendant of a grandparent, 

g or a stepchild of either the testator or the donor of a power of appointment exercised by the testator's will, 

1 O the following apply: 

11 (al Except as provided in subsection (2l(d), if the devise is not in the form of a class gift and the 

12 deceased devisee leaves surviving descendants, a substitute gift is created in the devisee's surviving 

13 descendants. They take by representation the property to which the devisee would have been entitled had 

14 the nevi see survived the testator. 

15 (b) Except as provided in subsection (2)(d), if the devise is in the form of a class gift, other than 

16 a devise to "issue", "descendants", "heirs of the body", "heirs", "next of kin", "relatives", or "family" or 

17 a class described by language of similar import, a substitute gift is created in the surviving descendants of 

18 J!.!J.Y. deceased devisee er ele~·isoe's s1:1rYiYiAg eleseeAdaAts. The property to which the devisees would have 

19 been entitled had all of them survived the testator passes to the surviving devisees and the surviving 

20 descendants of the deceased devisees. Each surviving devisee takes the share to which the devisee would 

21 have been entitled had the deceased devisees survived the testator. Each deceased devisee's surviving 

22 descendants who are substituted for the deceased devisee take by representation the share to which the 

23 deceased devisee would have been entitled had the deceased devisee survived the testator. For purposes 

24 of this subsection (b), "deceased devisee" means a class member who failed to survive the testator and 

25 left one or more surviving descendants. 

26 (c) For purposes of 72-2-611, words of survivorship, such as in a devise to an individual "if the 

27 individual survives me" or in a devise to "my surviving children", are not, in the absence of additional 

28 evidence, a sufficient indication of an intent contrary to the application of this section. 

29 (d) If the will creates an alternative devise with respect to a devise for which a substitute gift is 

30 created by subsection (21(a) or (2)(b), the substitute gift is superseded by the alternative devise only if an 
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expressly designated devisee of the alternative devise is entitled to take under the will. 

2 (e) Unless the language creating a power of appointment expressly excludes the substitution of 

3 the descendants of an appointee for the appointee, a surviving descendant of a deceased appointee of a 

4 power of appointment may be substituted for the appointee under this section, whether or not the 

5 descendant is an object of the power. 

6 (3) If, under subsection (2), substitute gifts are created and not superseded with respect to more 

7 than one devise and the devises are alternative devises, one to the other, the determination of which of 

8 the substitute gifts takes effect is resolved as follows: 

9 (al Except as provided in subsection (3)(b), the devised property passes under the primary 

1 0 substitute gift. 

11 (b) If there is a younger-generation devise, the devised property passes under the 

1 2 younger-generation substitute gift and not under the primary substitute gift. 

13 (c) As used in this subsection (3). the following definitions apply: 

14 (i) "Primary devise" means the devise that would have taken effect had all the deceased devisees 

15 of the alternative devises who left surviving descendants survived the testator. 

16 Iii) "Primary substitute gift" means the substitute gift created with respect to the primary devise. 

17 (iii) "Younger-generation devise" means a devise that: 

18 IA) is to a descendant of a devisee of the primary devise; 

19 (Bl is an alternative devise with respect to the primary devise; 

20 (C) is a devis~ for which a substitute gift is created; and 

21 (DI would have taken effect had all the deceased devisees who left surviving descendants survived 

22 the testator except the deceased devisee or devisees of the primary devise. 

23 (iv) "Younger-generation substitute gift" means the substitute gift created with respect to the 

24 younger-generation devise." 

25 

26 Section 15. Section 72-2-712, MCA, is amended to read: 

27 "72-2-712. Requirement of survival by one hundred twenty hours. ( 1) For the purposes of chapters 

28 1 through 5, e11eej'jt fer J'll:lFJ'jeses ef Title 72, eAaj'jter 6, J'jart 3, aAEI except as provided in subsection (41. 

29 an individual who is not established by clear and convincing evidence to have survived an event, including 

30 the death of another individual, by 120 hours is considered to have predeceased the event. 
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(21 Except as provided in subsection (4) aAa eMsopt for a sestirity rogisteroa iA seAefieiary foFR=i 

2 (T09I uAaer Title 72, el=lapter e, part a, for purposes of a provision of a governing instrument that relates 

3 to an individual surviving an event, including tho death of another individual, an individual who is not 

4 established by clear and convincing evidence to have survived the event by 120 hours is considered to have 

5 predeceased the event. 

6 ( 3) (al Except as provided in subsection (4), if: 

7 (ii it is not established by clear and convincing evidence that one of two co-owners with right of 

8 survivorship survived tho other co-owner by 120 hours, one-half of the property passes as if one had 

9 survived by 1 20 hours and one-half as if tho other had survived by 120 hours; and 

10 (ii) there are more than two co-owners and it is not established by clear and convincing evidence 

11 that at least one of them survived the others by 120 hours, the property passes in the proportion that one 

12 bears to the whole number of co-owners. 

13 lb) For the purposes of this subsection (3), "co-owners with right of survivorship" includes joint 

14 tenants, tenants by the entireties, and other co-owners of property or accounts held under circumstances 

15 that entitle one or more to the whole of the property or account on the death er the other or others. 

16 (4) Tl=lis seeti □ A sees Survival by 120 hours is not~ required if: 

17 (a) the governing instrument contains language dealing explicitly with simultaneous deaths or 

18 deaths in a common disaster and that language is operable under the facts of the case; 

19 (bl the governing instrument expressly indicates that an individual is not required to survive an 

20 event, including the death of another individual, by any specified period or expressly requires the individual 

21 to survive the event by a specified period+. However, survival of tho event or the specified period must be 

22 established by clear and convincing evidence. 

23 (c) the imposition of a 120-hour requirement of survival would cause a nonvested property interest 

24 or a power of appointment to fail to qualify for validity under 72-2-1002(1 )(a), (2)(a), or (3)(a) or to become 

25 invalid under 72-2-1002(1)(b), (2)(b), or (3)(b); however, survival must be established by clear and 

26 convincing evidence; or 

27 (d) tho application of tl=lis soetieA o 120-hour requirement of survival to multiple governing 

2B instruments would result in an unintended failure or duplication of a disposition. However. survival must 

29 be established by clear and convincing evidence. 

30 (5) (a) A payor or other third party is not liable for having made a payment or transferred an item 
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of property or any other benefit to a beneficiary designated in a governing instrument who, under this 

2 section, is not entitled to the payment or item of property, or for having taken any other action in good faith 

3 reliance on the beneficiary's apparent entitlement under the terms of the governing instrument, before the 

4 payor or other third party received written notice of a claimed lack of entitlement under this section. A 

5 payor or other third party is liable for a payment made or other action taken after the payor or other third 

6 party received written notice of a claimed lack of entitlement under this section. 

7 (b) Written notice of a claimed lack of entitlement under subsection (5)(a) must be mailed to the 

8 payor's or other third party's main office or home by certified mail, return receipt requested, or served upon 

9 the payer or other third party in the same manner as a summons in a civil action. Upon receipt of written 

1 0 notice of a claimed lack of entitlement under this section, a payor or other third party may pay any amount 

11 owed or transfer or deposit any item of property held by it to or with the court having Jurisdiction of the 

12 probate proceedings relating to the decedent's estate or, if no proceedings have been commenced, to or 

13 with the court having jurisdiction of probate proceedings relating to decedents' estates located in the 

14 county of the decedent's residence. The court shall hold the funds or item of property and, upon its 

15 determination under this section, shall order disbursement in accordance with the determination. Payments, 

16 transfers, or deposits made to or with the court discharge the payor or other third party from all claims for 

1 7 the value of amounts paid to or items of property transferred to or deposited with the court. 

18 (6) (a) A person who purchases property for value and without notice or who receives a payment 

19 or other item of property in partial or full satisfaction of a legally enforceable obligation is neither obligated 

20 under this section to return the payment, item of property, or benefit nor liable under this section for the 

21 amount of the payment or the value of the item of property or benefit. However, a person who, not for 

22 value, receives a payment, item of property, or other benefit to which the person is not entitled under this 

23 section is obligated to return the payment, item of property, or benefit, or is personally liable for the amount 

24 of the payment or the value of the item of property or benefit, to the person who is entitled to it under this 

25 section. 

26 (b) If this section or any part of this section is preempted by federal law with respect to a payment, 

27 an item of property, or any other benefit covered by this section, a person who, not for value, receives the 

28 payment, item of property, or other benefit to which the person is not entitled under this section is 

29 obligated to return the payment, item of property, or benefit, or is personally liable for the amount of the 

30 payment or the value of the item of property or benefit, to the person who would have been entitled to it 
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were this section or part of this section not preempted." 

2 

3 Section 16. Section 72-2-716, MCA, is amended to read: 

4 "72-2-716. Life insurance -- retirement plan·· account with POD designation -- transfer-on-death 

5 registration -· deceased beneficiary. ( 1) As used in this section, the following definitions apply: 

6 (al "Alternative beneficiary designation" means a beneficiary designation that is expressly created 

7 by the governing instrument and that under the terms of the governing instrument may take effect instead 

8 of another beneficiary designation on the happening of one or more events, including survival of the 

9 decedent or failure to survive the decedent, whether an event is expressed in condition-precedent, 

1 O condition-subsequent, or any other form. 

11 (b) "Beneficiary" means the beneficiary of a beneficiary designation under which the beneficiary 

12 must survive the decedent and includes: 

13 (i) a class member if the beneficiary designation is in the form of a class gift; and 

14 (ii) an individual or class member who was deceased at the time the beneficiary designation was 

15 executed as well as an individual or class member who was then living but who failed to survive the 

16 decedent, but excludes a ioint tenant of a ioint tenancy with the right of survivorship and a party to a ioint 

17 and survivorship account. 

18 (cl "Beneficiary designation" includes an alternative beneficiary designation and a beneficiary 

19 designation in the form of a class gift. 

20 (dl "Class member" includes an individual who fails to survive the decedent but who would have 

21 taken under a beneficiary designation in the form of a class gift had the individual survived the decedent. 

22 (el "Stepchild" means a child of the decedent's surviving, deceased, or former spouse but not a 

23 child of the decedent. 

24 (f) "Surviving beneficiary" or "surviving descendant" means a beneficiary or a descendant who 

25 neither predeceased the decedent nor is considered to have predeceased the decedent under 72-2-712. 

26 (2) If a beneficiary fails to survive the decedent and is a grandparent, a descendant of a 

27 grandparent, or a stepchild of the decedent, the following provisions apply: 

28 (a) Except as provided in subsection (2)(d), if the beneficiary designation is not in the form of a 

29 class gift and the deceased beneficiary leaves surviving descendants, a substitute gift is created in the 

30 beneficiary's surviving descendants. They take by representation the property to which the beneficiary 
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would have been entitled had the beneficiary survived the decedent. 

2 (bl Except as provided in subsection I2)(d), if the beneficiary designation is in the form of a class 

3 gift, other than a beneficiary designation to "issue", "descendants", "heirs of the body", "heirs", ··next of 

4 kin", "relatives", or "family" or a class described by language of similar import, a substitute gift is created 

5 in the surviving descendants of any deceased beneficiary er eeAefieiary's s1,1r¥i¥iA!l deseeAdants. The 

6 property to which the beneficiaries would have been entitled had all of them survived the decedent passes 

7 to the surviving beneficiaries and the surviving descendants of the deceased beneficiaries. Each surviving 

8 beneficiary takes the share to which the surviving beneficiary would have been entitled had the deceased 

9 beneficiaries survived the decedent. Each deceased beneficiary's surviving descendants who are substituted 

10 for the deceased beneficiary take by representation the share to which the deceased beneficiary would have 

11 been entitled had the deceased beneficiary survived the decedent. For purposes of this subsection (bl, 

12 "deceased beneficiary" means a class member who failed to survive the decedent and left one or more 

13 surviving descendants. 

14 (c) For the purposes of 72-2-711, words of survivorship, such as in a beneficiary designation to 

15 an individual "if the individual survives me" or in a beneficiary designation to "my surviving children", are 

1 6 not, in the absence of additional evidence, a sufficient indication of an intent contrary to the application 

1 7 of this section. 

18 Id) If a governing instrument creates an alternative beneficiary designation with respect to a 

19 beneficiary designation for which a substitute gift is created by subsection (2)(a) or (2)(b), the substitute 

20 gift is superseded by the alternative beneficiary designation only if an expressly designated beneficiary of 

21 the alternative beneficiary designation is entitled to take. 

22 (3) If, under subsection (2), substitute gifts are created and not superseded with respect to more 

23 tha~ one beneficiary designation and the beneficiary designations are alternative beneficiary designations, 

24 one to the other, the determination of which of the substitute gifts takes effect is resolved as follows: 

25 (al Except as provided in subsection (3)(b), the property passes under the primary substitute gift. 

26 (bl If there is a younger-generation beneficiary designation, the property passes under the 

27 younger-generation substitute gift and not under the primary substitute gift. 

28 (cl As used in this subsection (3), the following definitions apply: 

29 (i) "Primary beneficiary designation" means the beneficiary designation that would have taken 

30 effect had all the deceased beneficiaries of the alternative beneficiary designations who left surviving 
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descendants survived the decedent. 

2 (iii "Primary substitute gift" means the substitute gift created with respect to the primary beneficiary 

3 designation. 

4 (iii) "Younger-generation beneficiary designation" means a beneficiary designation that: 

5 (Al is to a descendant of a beneficiary of the primary beneficiary designation; 

6 (Bl is an alternative beneficiary designation with respect to the primary beneficiary designation; 

7 (C) is a beneficiary designation for which a substitute gift is created; and 

8 (D) would have taken effect had all the deceased beneficiaries who left surviving descendants 

9 survived the decedent except the deceased beneficiary or beneficiaries of the primary beneficiary 

10 designation. 

11 (iv) "Younger-generation substitute gift" means the substitute gift created with respect to the 

12 younger-generation beneficiary designation. 

13 (4) (a) A payor is protected from liability in making payments under the terms of the beneficiary 

14 designation until the payor has received written notice of a claim to a substitute gift under this section. 

15 Payment made before the receipt of written notice of a claim to a substitute gift under this section 

16 discharges the payor, but not the recipient, from all claims for the amounts paid. A payor is liable for a 

17 payment made after the payor has received written notice of the claim. A recipient is liable for a payment 

18 received, whether or not written notice of the claim is given. 

19 (bl The written notice of the claim must be mailed to the payor's main office or home by certified 

20 mail, return receipt requested, or served upon the payor in the same manner as a summons in a civil action. 

21 Upon receipt of written notice of the claim, a payor may pay any amount owed by it to the court having 

22 jurisdiction of the probate proceedings relating to the decedent's estate or, if no proceedings have been 

23 commenced, to the court having jurisdiction of probate proceedings relating to decedents' estates located 

24 in the county of the decedent's residence. The court shall hold the funds and, upon its determination under 

25 this section, shall order disbursement in accordance with the determination. Payment made to the court 

26 discharges the payor from all claims for the amounts paid. 

27 (5) (a) A person who purchases property for value and without notice or who receives a payment 

28 or other item of property in partial or full satisfaction of a legally enforceable obligation is neither obligated 

29 under this section to return the payment, item of property, or benefit nor liable under this section for the 

30 amount of the payment or the value of the item of property or benefit. However, a person who, not for 
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value, receives a payment, item of property, or other benefit to which the person is not entitled under this 

2 section is obligated to return the payment, item of property, or benefit, or is personally liable for the amount 

3 of the payment or the value of the item of property or benefit, to the person who is entitled to it under this 

4 section. 

5 (b) If this section or any part of this section is preempted by federal law with respect to a payment, 

6 an item of property, or any other benefit covered by this section, a person who, not for value, receives the 

7 payment, item of property, or other benefit to which the person is not entitled under this section is 

8 obligated to return the payment, item of property, or benefit, or is personally liable for the amount of the 

9 payment or the value of the item of property or benefit, to the person who would have been entitled to it 

10 were this section or part of this section not preempted." 

11 

12 Section 17. Section 72-2-717, MCA, is amended to read: 

13 "72-2-717. Survivorship with respect to future interests under terms of trust·· substitute takers. 

14 I 1) As used in this section, the following definitions apply: 

1 5 (a) "Alternative future interest" means an expressly created future interest that may take effect 

16 in possession or enjoyment instead of another future interest on the happening of one or more events, 

1 7 including survival of an event or failure to survive an event, whether an event is expressed in 

18 condition-precedent, condition-subsequent, or any other form. A residuary clause in a will does not create 

19 an alternative future interest with respect to a future interest created in a nonresiduary devise in the will, 

20 whether or not the will specifically provides that lapsed or failed devises are to pass under the residuary 

21 clause. · 

22 {b) "Beneficiary" means the beneficiary of a future interest and includes a class member if the 

23 future interest is in the form of a class gift. 

24 le) "Class member" includes an individual who fails to survive the distribution date but who would 

25 have taken under a future interest in the form of a class gift had the individual survived the distribution 

26 date. 

27 Id) "Distribution date" with respect to a future interest means the time when the future interest 

28 is to take effect in possession or enjoyment. The distribution date need not occur at the beginning or end 

29 of a calendar day, but may occur at a time during the course of a day. 

30 (e) "Future interest" includes an alternative future interest and a future interest in the form of a 
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class gift. 

2 (fl "Future interest under the terms of a trust" means a future interest that was created by a 

3 transfer creating a trust or to an existing trust or by an exercise of a power of appointment to an existing 

4 trust that directs the continuance of an existing trust, designates a beneficiary of an existing tr_ust, or 

5 creates a trust. 

6 (g) "Surviving beneficiary" or "surviving descendant" means a beneficiary or a descendant who 

7 neither predeceased the distribution date nor is considered to have predeceased the distribution date under 

8 72-2-712. 

9 (2) A future interest under the terms of a trust is contingent on the beneficiary surviving the 

1 0 distribution date. If a beneficiary of a future interest under the terms of a trust fails to survive the 

11 distribution date, the following provisions apply: 

12 (a) Except as provided in subsection (2)(d), if the future interest is not in the form of a class gift 

13 and the deceased beneficiary leaves surviving descendants, a substitute gift is created in the beneficiary's 

14 surviving descendants. They take by representation the property to which the beneficiary would have been 

15 entitled had the beneficiary survived the distribution date. 

16 (b) Except as provided in subsection (2)(d), if the future interest is in the form of a class gift, other 

17 than a future interest to "issue", "descendants", "heirs of the body", "heirs", "next of kin", "relatives", or 

18 "family" or a class described by language of similar import, a substitute gift is created in the surviving 

19 descendants of any deceased beneficiary er beAefieiaP(S Sl:lr>,·iYiAg ElesseAdaA~s. The property to which the 

20 beneficiaries would have been entitled had all of them survived the distribution date passes to the surviving 

21 beneficiaries and the surviving descendants of the deceased beneficiaries. Each surviving beneficiary takes 

22 the share to which the surviving beneficiary would have been entitled had the deceased beneficiaries 

23 survived the distribution date. Each deceased beneficiary's surviving descendants who are substituted for 

24 the deceased beneficiary take by representation the share to which the deceased beneficiary would have 

25 been entitled had the deceased beneficiary survived the distribution date. For purposes of this subsection 

26 (2), "deceased beneficiary" means a class member who failed to survive the distribution date and left one 

27 or more surviving descendants. 

28 (c) For the purposes of 7 2-2-711, words of survivorship attached to a future interest are not, in 

29 the absence of additional evidence, a sufficient indication of an intent contrary to the application of this 

30 section. Words of survivorship include words of survivorship that relate to the distribution date or to an 
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earlier or an unspecified time, whether those words of survivorship are expressed in condition~precedent, 

2 condition-subsequent, or any other form. 

3 (d) If a governing instrument creates an alternative future interest with respect to a future interest 

4 for which a substitute gift is created by subsection (2)1a) or (2)1b), the substitute gift is superseded by the 

5 alternative future interest only if an expressly designated beneficiary of the alternative future interest is 

6 entitled to take in possession or enjoyment. 

7 (3) If, under subsection (2), substitute gifts are created and not superseded with respect to more 

8 than one future interest and the future interests are alternative future interests, one to the other, the 

9 determination of which of the substitute gifts takes effect is resolved as follows: 

10 (a) Except as provided in subsection (3)(b), the property passes under the primary substitute gift. 

11 (b) If there is a younger-generation future interest, the property passes under the 

12 younger-generation substitute gift and not under the primary substitute gift. 

13 (c) As used in this subsection (3), the following definitions apply: 

14 (i) "Primary future interest" means the future interest that would have taken effect had all the 

15 deceased beneficiaries of the alternative future interests who left surviving descendants survived the 

16 distribution date. 

17 (ii) "Primary substitute gift" means the substitute gift created with respect to the primary future 

18 interest. 

19 (iii) "Younger-generation future interest" means a future interest that: 

20 (A) is to a descendant of a beneficiary of the primary future interest; 

21 (8) is an alternative future interest with respect to the primary future interest; 

22 (Cl is a future interest for which a substitute gift is created; and 

23 (D) would have taken effect had all the deceased beneficiaries who left surviving descendants 

24 survived the distribution date except the deceased beneficiary or beneficiaries of the primary future interest. 

25 (iv) "Younger-generation substitute gift" means the substitute gift created with respect to the 

26 younger-generation future interest. 

27 (4) # Except as provided in subsection (5), if, after the application of subsections (2) and (3), there 

28 is no surviving taker, the property passes in the following order: 

29 (a) if the trust was created in a nonresiduary devise in the transferor's will or in a codicil to the 

30 transferor's will, the property passes under the residuary clause in the transferor's will. For purposes of this 

~na Leglslatlve council 
- 35 - SB 132 



' 54th Legislature SB0132.02 

section, the residuary clause is treated as creating a future interest under the terms of a trust. 

2 (b) if no taker is produced by the application of subsection (4)(a), the property passes to the 

3 transferor's heirs under 72-2-721. 

4 (51 If, after the application of subsections (2) and (3), there is no surviving taker and if the future 

5 interest was created by the exercise of a power of appointment: 

6 (al the property passes under the donor's gift-in-default clause. if any, which clause is treated as 

7 creating a future interest under the terms of a trust; and 

8 (bl if no taker is produced by the application of subsection (5l(a), the property passes as provided 

9 in subsection (41. For purposes of subsection (4!. "transferor" means the donor if the power was a 

10 nongeneral power and means the do nee if the power was a general power." 

11 

12 Section 18. Section 72-2-719, MCA, is amended to read: 

13 "72-2-719. Representation -- per capita at each generation -- per stirpes. (1) As used in this 

14 section, the following definitions apply: 

15 (a) "Deceased child" or "deceased descendant" means a child or a descendant who either 

16 predeceased the distribution date or is considered to have predeceased the distribution date under 

17 72-2-712. 

18 (b) "Distribution date", with respect to an interest, means the time when the interest is to take 

19 effect in possession or enjoyment. The distribution date need not occur at the beginning or end of a 

20 calendar day but may occur at a time during the course of a day. 

21 (c) "Surviving ancestor", "surviving child", or "surviving descendant" means an ancestor, a child, 

22 or a descendant who neither predeceased the distribution date nor is considered to have predeceased the 

23 distribution date under 72-2-712. 

24 (2) (al If a governing instrument calls for property to be distributed "per capita at each generation", 

25 the property is divided into as many equal shares as there are: 

26 (i) surviving descendants in the generation nearest to the designated ancestor that contains one or 

27 more surviving descendants; and 

28 (ii) deceased descendants in the same generation who left surviving descendants, if any. 

29 (b) Each surviving descendant in the nearest generation is allocated one share. The remaining 

30 shares, if any, are combined and then divided in the same manner among the surviving descendants of the 
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deceased descendants as if the surviving descendants who were allocated a share and their surviving 

2 descendants had predeceased the distribution date. 

3 (3) (al If an a1313Iieal3Ie stat1,te or a governing instrument calls for property to be distributed ~ 

4 re13resentatien" er "per stirpes", the property is divided into as many equal shares as there are: 

5 (il surviving children of the designated ancestor; and 

6 (ii) deceased children who left surviving descendants. 

7 (bl Each surviving child, if any, is allocated one share. The share of each deceased child with 

8 surviving descendants is divided in the same manner, with subdivision repeating at each succeeding 

9 generation until the property is fully allocated among surviving descendants. 

10 (4) (a) If an applicable statute or a governing instrument calls for property to be distributed "by 

11 representation", the property is divided into as many equal shares as there are: 

12 (i) surviving descendants in the generation nearest to the designated ancestor that contains one or 

13 more surviving descendants: and 

14 (ii) deceased descendants in the same generation who left surviving descendants, if any. 

15 (bl Each surviving descendant in the nearest generation is allocated one share. The share of each 

16 deceased descendant in the same generation as the surviving descendant is divided in the same manner, 

17 with the subdivision repeating at each succeeding generation until the property is fully allocated among 

18 surviving descendants. 

19 f4Hfil For the purposes of subsections 12) ans (3) through (4), an individual who is deceased and 

20 left no surviving descendant is disregarded and an individual who leaves a surviving ancestor who is a 

21 descendant of the designated ancestor is not entitled to a share." 

22 

23 Section 19. Section 72-2-721, MCA, is amended to read: 

24 "72-2-721. F11t11re iRterests Interests in "heirs" and like. If an applicable statute or a governing 

25 instrument calls for a present or future distribution to or creates a present or future interest in a designated 

26 individual's "heirs", "heirs at law", "next of kin", "relatives", or "family" or language of similar import, the 

27 property passes to those persons, including the state 1,naer 72 2 11 e, and in such shares as would succeed 

28 to the designated individual's intestate estate under the intestate succession law of the designated 

29 individual's domicile in effect at the time the disposition is to take effect in possession or enjoyment as if 

30 the designated individual died at that time. If the designated individual's surviving spouse is living but is 
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remarried at the time the disposition is to take effect in possession or enjoyment, the surviving spouse is 

2 not an heir of the designated individual." 

3 

4 Section 20. Section 72-2-811, MCA, is amended to read: 

5 "72-2-811. Disclaimer of property interests. ( 1) (a) A person or the representative of a person to 

6 whom an interest in or with respect to property or an interest in the property devolves by whatever means 

7 may disclaim it in whole or in part by delivering or filing a written disclaimer under this section. 

8 (b) The right to disclaim exists notwithstanding: 

g Ii) any limitation on the interest of the disclaimant in the nature of a spendthrift provision or similar 

10 restriction; or 

11 (ii) any restriction or limitation on the right to disclaim contained in the governing instrument. 

12 (c) For purposes of this subsection ( 1), the "representative of a person" includes a personal 

13 representative of a decedent; a conservator of a disabled person; a guardian of a minor or incapacitated 

14 person; a guardian ad litem of a minor, an incapacitated person, an unborn person, an unascertained 

15 person, or a person whose identity or address is unknown; and an agent acting on behalf of the person 

16 within the authority of a power of attorney. The representative of a person may rely on a general family 

17 benefit accruing to the living members of the represented person's family as a basis for making a disclaimer. 

18 (2) The following rules govern the time when a disclaimer must be filed or delivered: 

19 (a) If the property or interest has devolved to the disclaimant under a testamentary instrument or 

20 by the laws of intestacy, the disclaimer must be filed, if of a present interest, not later than 9 months after 

21 the death of the deceased owner or deceased donee of a power of appointment and, if of a future interest, 

22 not later than 9 months after the event determining that the taker of the property or interest is finally 

23 ascertained and the taker's interest is indefeasibly vested. The disclaimer must be filed in the court of the 

24 county in which proceedings for the administration of the estate of the deceased owner or deceased donee 

25 of the power have been commenced. A copy of the disclaimer must be delivered in person or mailed by 

26 certified mail, return receipt requested, to any personal representative or other fiduciary of the decedent 

27 or donee of the power. 

28 lb) If a property or interest has devolved to the disclaimant under a nontestamentary instrument 

29 or contract, the disclaimer must be delivered or filed, if of a present interest, not later than 9 months after 

30 the effective date of the nontestamentary instrument or contract and, if of a future interest, not later than 
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9 months after the event determining that the taker of the property or interest Is finally ascertained and the 

2 taker's interest Is indefeasibly vested. If the person entitled to disclaim does not know of the existence of 

3 the interest, the disclaimer must be delivered or filed not later than 9 months after the person learns of the 

4 existence of the interest. The effective date of a revocable instrument or contract Is the date on which the 

5 maker no longer has power to revoke it or to transfer to the maker or another the entire legal and equitable 

6 ownership of the interest. The disclaimer or a copy of the disclaimer must be delivered in person or mailed 

7 by certified mail, return receipt requested, to the person who has legal title to or possession of the interest 

8 disclaimed. 

9 (cl A surviving joint tenant may disclaim as a separate interest any property or interest in property 

10 devolving to the joint tenant by right of survivorship. A surviving joint tenant may disclaim the entire 

11 interest in any property or interest in the property that is the subject of a joint tenancy devolving to the joint 

12 tenant if the joint tenancy was created by act of a deceased joint tenant, the survivor did not join in 

1 3 creating the joint tenancy, and the survivor has not accepted a benefit under it. 

14 (di If real property or an interest in the property is disclaimed, a copy of the disclaimer may be 

15 recorded in the office of the clerk and recorder of the county in which the property or interest disclaimed 

1 6 is located. 

17 (31 The disclaimer must: 

18 (a) describe the property or interest disclaimed; 

19 (b) declare the disclaimer and extent of the disclaimer; and 

20 (c) be signed by the disclaimant. 

21 (41 The following are the effects of a disclaimer: 

22 (al If property or an interest in prnperty devolves to a disclaimant under a testamentary instrument, 

23 under a power of appointment exercised by a testamentary instrument, or under the laws of intestacy and 

24 the decedent has not provided for another disposition of that interest, should it be disclaimed, or of 

25 disclaimed or failed interests in general, the disclaimed interest devolves as if the disclaimant had 

26 predeceased the decedent, but if by law or under the testamentary instrument the descendants of the 

27 disclaimant would Mk<e tl:le diselaiR'lant's share in the disclaimed interest by representation or otherwise 

28 were the disclaimant to predecease the decedent, THEN the disclaimed interest passes by representationL 

29 or passes as directed by the governing instrument, to the descendants of the disclaimant who survive the 

30 decedent. A future interest that takes effect in possession or enjoyment after the termination of the estate 
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or interest disclaimed takes effect as if the disclaimant had predeceased the decedent. A disclaimer relates 

2 back for all purposes to the date of the death of the decedent. 

3 (bl If property or an interest in property devolves to a disclaimant under a nontestamentary 

4 instrument or contract and the instrument or contract does not provide for another disposition of that 

5 interest, should it be disclaimed, or of disclaimed or failed interests in general, the disclaimed interest 

6 devolves as if the disclaimant had predeceased the effective date of the instrument or contract, but if by 

7 law or under the nontestamentary instrument or contract the descendants of the disclaimant would take 

8 tRe eiselaiA1aAt' s share in the disclaimed interest by representation or otherwise were the disclaim ant to 

9 predecease the effective date of the instrument, THEN the disclaimed interest passes by representationL 

1 O or passes as directed by the governing instrument, to the descendants of the disclaim ant who survive the 

11 effective date of the instrument. A disclaimer relates back for all purposes to that date. A future interest 

12 that takes effect in possession or enjoyment at or after the termination of the disclaimed interest takes 

13 effect as if the disclaimant had died before the effective date of the instrument or contract that transferred 

14 the disclaimed interest. 

15 (cl The disclaimer or the written waiver of the right to disclaim is binding upon the disclaimant or 

16 person waiving and on all persons claiming through or under either of them. 

17 151 The right to disclaim property or an interest in the property is barred by: 

1 8 la) an assignment, conveyance, encumbrance, pledge, or transfer of the property or interest or a 

19 contract therefor; 

20 (b) a written waiver of the right to disclaim; 

21 (c) an acceptance of the property or interest or benefit under it; or 

22 Id) a sale of the property or interest under judicial sale made before the disclaimer is made. 

23 (6) This section does not abridge the right of a person to waive, release, disclaim, or renounce 

24 property or an interest in property under any other statute. 

25 (7) An interest in property that exists on October 1, 1993, as to which, if a present interest, the 

26 time for filing a disclaimer under this section has not expired or, if a future interest, the interest has not 

27 become indefeasibly vested or the taker finally ascertained may be disclaimed within 9 months after 

28 October 1, 1993." 

29 

30 Section 21. Section 72-2-813, MCA, is amended to read: 
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"72-2-813. Effect of homicide on intestate succession, wills, trusts, joint assets, life insurance, 

2 and beneficiary designations. (1} For purposes of this section, the following definitions apply: 

3 (a1 "Disposition or appointment of property" includes a transfer of an item of property or any other 

4 benefit to a beneficiary designated in a governing instrument. 

5 lb} "Governing instrument" means a governing instrument executed by the decedent. 

6 (c} "Revocable", with respect to a disposition, appointment, provision, or nomination, means one 

7 under which the decedent, at the time of or immediately before death, was alone empowered, by law or 

8 under the governing instrument, to cancel the designation in favor of the killer, whether or not the decedent 

9 was then empowered to designate the decedent in place of the decedent's killer and whether or not the 

10 decedent then had capacity to exercise the power. 

11 I 2) An individual who feloniously and intentionally kills the decedent forfeits all benefits under this 

12 chapter with respect to the decedent's estate, including an intestate share, an elective share, an omitted 

13 spouse's or child's share, a homestead allowance, exempt property, and a family allowance. If the decedent 

14 died intestate, the decedent's intestate estate passes as if the killer disclaimed the killer's intestate share. 

15 (3) The felonious and intentional killing of the decedent: 

1 6 I a} revokes any revocable: 

1 7 (i} disposition or appointment of property made by the decedent to the killer in a governing 

18 instrument; 

19 Oil provision in a governing instrument conferring a general or nongeneral power of appointment 

20 on the killer; and 

21 (iii} nomination of the killer in a governing instrument, nominating or appointing the killer to serve 

22 in any fiduciary or representative capacity, including a personal representative, executor, trustee, or agent; 

23 and 

24 (b1 severs the interests of the decedent and killer in property held by them at the time of the killing 

25 as joint tenants with the right of survivorship and transforms the interests of the decedent and killer into 

26 tenancies in common. 

27 (4) A severance under subsection (3}(b) does not affect any third-party interest in property acquired 

28 for value and in good faith reliance on an apparent title by survivorship in the killer unless a writing 

29 declaring the severance has been noted, registered, filed, or recorded in records appropriate to the kind and 

30 location of the property, which records are relied upon, in the ordinary course of transactions involving such 
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property, as evidence of ownership. 

2 ( 5) Provisions of a governing instrument that are not re~·olrna b·( this seetion are given effect as 

3 if the killer disclaimed all re¥ol(Od provisions revoked by this section or, in the case of a revoked nomination 

4 in a fiduciary or representative capacity, as if the killer predeceased the decedent. 

5 (6) A wrongful acquisition of property or interest by a killer not covered by this section must be 

6 treated in accordance with the principle that a killer cannot profit from the killer's wrong. 

7 (7) After all right to appeal has been exhausted, a judgment of conviction establishing criminal 

8 accountability for the felonious and intentional killing of the decedent conclusively establishes the convicted 

9 individual as the decedent's killer for purposes of this section. In the absence of a conviction, the court, 

1 O upon the petition of an interested person, shall determine whether, under the preponderance of evidence 

11 standard, the individual would be found criminally accountable for the felonious and intentional killing of 

12 the decedent. If the court determines that under that standard the i_ndividual would be found criminally 

13 accountable for the felonious and intentional killing of the decedent, the determination conclusively 

14 establishes that individual as the decedent's killer for purposes of this section. 

1 5 (8) (a) A payor or other third party is not liable for having made a payment or transferred an item 

16 of property or any other benefit to a beneficiary designated in a governing instrument affected by an 

17 intentional and felonious killing, or for having taken any other action in good faith reliance on the validity 

18 of the governing instrument, upon request and satisfactory proof of the decedent's death, before the payor 

19 or other third party received written notice of a claimed forfeiture or revocation under this section. 8. 

20 PAYOR OR OTHER THIRD PARTY DOES NOT HAVE A DUTY OR OBLIGATION TO MAKE ANY 

21 DETERMINATION AS TO WHETHER THE DECEDENT WAS A VICTIM OF A HOMICIDE OR TO SEEK ANY 

22 EVIDENCE WITH RESPECT TO A HOMICIDE EVEN IF THE CIRCUMSTANCES OF THE DECEDENT'S DEATH 

23 ARE SUSPICIOUS OR QUESTIONABLE AS TO THE BENEFICIARY'S PARTICIPATION IN A HOMICIDE. A 

24 payor or other third party is ONLY liable for a l3B','FRORt FRaelo or other aetioR ACTIONS taken 2 OR MORE 

25 BUSINESS DAYS after THE ACTUAL RECEIPT BY the payor or other third party reeei¥eel OF written notice 

26 et a elaiFReel torfoituro er ro¥eoation under this seetioR. THE PAYOR OR OTHER THIRD PARTY MAY BE 

27 LIABLE FOR ACTIONS TAKEN PURSUANT TO THE GOVERNING INSTRUMENT ONLY IF THE FORM OF THE 

28 SERVICE IS THAT DESCRIBED IN SUBSECTION (8)(8). 

29 (b) THE WRITTEN NOTICE MUST INDICATE THE NAME OF THE DECEDENT, THE NAME OF THE 

30 PERSON ASSERTING AN INTEREST, THE NATURE OF THE PAYMENT OR ITEM OF PROPERTY OR OTHER 
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BENEFIT, AND A STATEMENT THAT A CLAIM OF FORFEITURE OR REVOCATION IS BEING MADE UNDER 

2 THIS SECTION. Written notice of a claimed forfeiture or revocation under subsection (B)(a) must be mailed 

3 to the payor's or other third party's main office or home by certified mail, return receipt requested, or 

4 served upon the payor or other third party in the same manner as a summons in a civil action. NOTICE TO 

5 A SALES REPRESENTATIVE OF THE PAYOR OR OTHER THIRD PARTY DOES NOT CONSTITUTE NOTICE 

6 TO THE PAYOR OR OTHER THIRD PARTY. Upon receipt of written notice of a claimed forfeiture or 

7 revocation under this section, a payor or other third party may pay any amount owed or transfer or deposit 

8 any item of property held by it to or with the court having jurisdiction of the probate proceedings relating 

9 to the decedent's estate or, if no proceedings have been commenced, to or with the court having 

10 jurisdiction of probate proceedings relating to decedents' estates located in the county of the decedent's 

11 residence. IN ADDITION TO THE ACTIONS AVAILABLE UNDER THIS SECTION, THE PAYOR OR OTHER 

12 THIRD PARTY MAY TAKE ANY ACTION AUTHORIZED BY LAW OR THE GOVERNING INSTRUMENT. IF 

13 PROBATE PROCEEDINGS HAVE NOT BEEN COMMENCED, THE PAYOR OR OTHER THIRD PARTY SHALL 

14 FILE WITH THE COURT A COPY OF THE WRITTEN NOTICE RECEIVED BY THE PAYOR OR OTHER THIRD 

15 PARTY, WITH THE PAYMENT OF FUNDS OR TRANSFER OR DEPOSIT OF PROPERTY. THE COURT MAY 

16 NOT CHARGE A FILING FEE TO THE PAYOR OR OTHER THIRD PARTY FOR THE PAYMENT TO THE 

17 COURT OF AMOUNTS OWED OR TRANSFERRED TO OR DEPOSITED WITH THE COURT OR ANY ITEM OF 

18 PROPERTY. The court shall hold the funds or item of property and, upon its determination under this 

19 section, shall order disbursement in accordance with the determination. A FILING FEE, IF ANY, MAY BE 

20 CHARGED UPON DISBURSEMENT EITHER TO THE RECIPIENT OR AGAINST THE FUNDS OR PROPERTY 

21 ON DEPOSIT WITH THE COURT, IN THE DISCRETION OF THE COURT. Payments, transfers, or deposits 

22 made to or with the court discharge the payer or other third party from all claims for the value of amounts 

23 paid to or items of property transferred to or deposited with the court. 

24 (9) (a) A ~ BONA FIDE PURCHASER who purchases property far \'ah,e aAd wit1'1otJt notioo 

25 or who receives a payment or other item of property in partial or full satisfaction of a legally enforceable 

26 obligation is neither obligated under this section to return the payment, item of property, or benefit nor 

27 liable under this section for the amount of the payment or the value of the item of property or benefit. 

28 However, a person who, not for value, receives a payment, item of property, or other benefit to which the 

29 person is not entitled under this section is obligated to return the payment, item of property, or benefit, or 

30 is personally liable for the amount of the payment or the value of the item of property or benefit, to the 
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11 

person who is entitled to it under this section. 

lb) If this section or any part of this section is preempted by federal law, OTHER THAN THE 

FEDERAL EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 1974, AS AMENDED, with respect to a 

payment, an item of property, or any other benefit covered by this section, a person who, not for value, 

receives the payment, item of property, or other benefit to which the person is not entitled under this 

section is obligated to return the payment, item of property, or benefit, or is personally liable for the amount 

of the payment or the value of the item of property or benefit, to the person who would have been entitled 

to it were this section or part of this section not preempted. 

110) For the purposes of this section, a felonious and intentional killing includes a deliberate 

homicide as defined in 45-5-102 and a mitigated deliberate homicide as defined in 45-5-103." 

12 Section 22. Section 72-2-814, MCA, is amended to read: 

13 "72-2-814. Revocation of probate and non probate transfers by divorce -· no revocation by other 

14 changes of circumstances. 11) As used in this section, the following definitions apply: 

15 (a) "Disposition or appointment of property" includes a transfer of an item of property or any other 

16 benefit to a beneficiary designated in a governing instrument. 

17 lb) "Divorce or annulment" means any divorce, annulment, or dissolution or declaration of invalidity 

18 of a marriage that would exclude the spouse as a surviving spouse within the meaning of 72-2-812. A 

19 decree of separation that does not terminate the status of husband and wife is not a divorce for purposes 

20 of this section. 

21 le) "Divorced individual" includes an individual whose marriage has been annulled. 

22 Id) "Governing instrument" means a governing instrument executed by the divorced individual 

23 before the divorce or annulment of the individual's marriage to the individual's former spouse. 

24 le) "Relative of the divorced individual's former spouse" means an individual who is related to the 

25 divorced individual's former spouse by blood, adoption, or affinity and who, after the divorce or annulment, 

26 is not related to the divorced individual by blood, adoption, or affinity. 

27 (f) "Revocable", with respect to a disposition, appointment, provision, or nomination, means one 

28 under which the divorced individual, at the time of the divorce or annulment, was alone empowered, by 

29 law or under the governing instrument, to cancel the designation in favor of the individual's former spouse 

30 or former spouse's relative, whether or not the divorced individual was then empowered to designate the 
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divorced individual in place of the individual's former spouse or in place of the former spouse's relative and 

2 whether or not the divorced individual then had the capacity to exercise the power. 

3 12) Except as provided by the express terms of a governing instrument, a court order, or a contract 

4 relating to the division of the marital estate made between the divorced individuals before or after the 

5 marriage, divorce, or annulment, the divorce or annulment of a marriage: 

6 (a} revokes any revocable: 

7 (i} disposition or appointment of property made by a divorced individual to the individual's former 

8 spouse in a governing instrument and any disposition or appointment created by law or in a governing 

9 instrument to a relative of the divorced individual's former spouse; 

10 (ii) provision in a governing instrument conferring a general or nongeneral power of appointment 

11 on the divorced individual's former spouse or on a relative of the divorced individual's former spouse; and 

12 (iii) nomination in a governing instrument that nominates a divorced individual's former spouse or 

13 a relative of the divorced individual's former spouse to serve in any fiduciary or representative capacity, 

14 including a personal representative, executor, trustee, conservator, agent, or guardian; and 

15 (b} severs the interests of the former spouses in property held by them at the time of the divorce 

16 or annulment as joint tenants with the right of survivorship and transforms the interests of the former 

17 spouses into tenancies in common. 

18 (3) A severance under subsection (2}(b) does not affect any third-party interest in property acquired 

1 9 for value and in good faith reliance on an apparent title by survivorship in the survivor of the former 

20 spouses unless a writing declaring the severance has been noted, registered, filed, or recorded in records 

21 appropriate to the kind and location of the property, which records are relied upon, in the ordinary course 

22 of transactions involving such property, as evidence of ownership. 

23 (4) Provisions of a governing instrument ti=lat are Aet re•;okeEI e;· ti=lis soetioA are given effect as 

24 if the former spouse and relatives of the former spouse disclaimed the re\·el~eEI fill provisions revoked by 

25 this section or, in the case of a revoked nomination in a fiduciary or representative capacity, as if the former 

26 spouse and relatives of the former spouse died immediately before the divorce or annulment. 

27 (5) Provisions revoked solely by this section are revived by the divorced individual's remarriage to 

28 the former spouse or by a nullification of the divorce or annulment. 

29 (6) No change of circumstances other than as described in this section and in 72-2-813 effects a 

30 revocation. 
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(7) (a) A payor or other third party is not liable for having made a payment or transferred an item 

2 of property or any other benefit to a beneficiary designated in a governing instrument affected by a divorce, 

3 annulment, or remarriage, or for having taken any other action in good faith reliance on the validity of the 

4 governing instrument, before the payor or other third party received written notice of the divorce, 

5 annulment, or remarriage. A PAYOR OR OTHER THIRD PARTY DOES NOT HAVE A DUTY OR OBLIGATION 

6 TO INQUIRE AS TO THE CONTINUED MARITAL RELATIONSHIP BETWEEN THE DECEDENT AND A 

7 BENEFICIARY OR TO SEEK ANY EVIDENCE WITH RESPECT TO A MARITAL RELATIONSHIP. A payor or 

8 other third party is ONLY liable for a f'la','FRent FRade er other aetien ACTIONS taken 2 OR MORE BUSINESS 

9 DAYS after THE ACTUAL RECEIPT BY the payor or other third party rooei,•oel OF written notice of a olaiFRed 

10 forfeit1,ro er revooation 1,neor this section. THE PAYOR OR OTHER THIRD PARTY MAY BE LIABLE FOR 

11 ACTIONS TAKEN PURSUANT TO THE GOVERNING INSTRUMENT ONLY IF THE FORM OF SERVICE IS 

12 THAT DESCRIBED IN SUBSECTION (7)(B). 

13 (bl THE WRITTEN NOTICE MUST INDICATE THE NAME OF THE DECEDENT, THE NAME OF THE 

14 PERSON ASSERTING AN INTEREST, THE NATURE OF THE PAYMENT OR ITEM OF PROPERTY OR OTHER 

15 BENEFIT, AND A STATEMENT THAT A DISSOLUTION, ANNULMENT, OR REMARRIAGE OF THE 

16 DECEDENT AND THE DESIGNATED BENEFICIARY OCCURRED. Written notice of the divorce, annulment, 

17 or remarriage under subsection (7)(a) must be mailed to the payor's or other third party's main office or 

18 home by certified mail, return receipt requested, or served upon the payor or other third party in the same 

19 manner as a summons in a civil action. Upon receipt of written notice of the divorce, annulment, or 

20 remarriage, a payer or other third party may pay any amount owed or transfer or deposit any item of 

21 property held by it to or with the court having jurisdiction of the probate proceedings relating to the 

22 decedent's estate or, if no proceedings have been commenced, to or with the court having jurisdiction of 

23 probate proceedings relating to decedents' estates located in the county of the decedent's residence. IN 

24 ADDITION TO THE ACTIONS AVAILABLE UNDER THIS SECTION, THE PAYOR OR OTHER THIRD PARTY 

25 MAY TAKE ANY ACTION AUTHORIZED BY LAW OR THE GOVERNING INSTRUMENT. IF PROBATE 

26 PROCEEDINGS HAVE NOT BEEN COMMENCED, THE PAYOR OR OTHER THIRD PARTY SHALL FILE WITH 

27 THE COURT A COPY OF THE WRITTEN NOTICE RECEIVED BY THE PAYOR OR OTHER THIRD PARTY 

28 WITH THE PAYMENT OF FUNDS OR TRANSFER OR DEPOSIT OF PROPERTY. THE COURT MAY NOT 

29 CHARGE A FILING FEE TO THE PAYOR OR OTHER THIRD PARTY FOR THE PAYMENT TO THE COURT OF 

30 AMOUNTS OWED OR TRANSFERRED TO OR DEPOSITED WITH THE COURT OR ANY ITEM OF PROPERTY. 
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The court shall hold the funds or item of property and, upon its determination under this section, shall order 

disbursement or transfer in accordance with the determination. A FILING FEE, IF ANY, MAY, IN THE 

DISCRETION OF THE COURT, BE CHARGED UPON DISBURSEMENT EITHER TO THE RECIPIENT OR 

AGAINST THE FUNDS OR PROPERTY ON DEPOSIT WITH THE COURT. Payments, transfers, or deposits 

made to or with the court discharge the payor or other third party from all claims for the value of amounts 

paid to or items of property transferred to or deposited with the court. 

(8) (a) A~ BONA FIDE PURCHASER who purchases property from a former spouse, relative 

of a former spouse, or any other person fer value ans ¥,•itheut netiee or who receives from a former spouse, 

relative of a former spouse, or any other person a payment or other item of property in partial or full 

satisfaction of a legally enforceable obligation is neither obligated under this section to return the payment, 

item of property, or benefit nor liable under this section for the amount of the payment or the value of the 

item of property or benefit. However, a former spouse, relative of a former spouse, or other person who, 

not for value, received a payment, item of property, or other benefit to which that person is not entitled 

under this section is obligated to return the payment, item of property, or benefit, or is personally liable for 

the amount of the payment or the value of the item of property or benefit, to the person who is entitled 

to it under this section. 

(b) If this section or any part of this section is preempted by federal law, OTHER THAN THE 

FEDERAL EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 1974, AS AMENDED, with respect to a 

payment, an item of property, or any other benefit covered by this section, a former spouse, relative of the 

former spouse, or any other person who, not for value, received a payment, item of property, or other 

benefit to which that person is not entitled under this section is obligated to return that payment, item of 

property, or benefit, or is personally liable for the amount of the payment or the value of the item of 

property or benefit, to the person who would have been entitled to it were this section or part of this 

section not preempted." 

Section 23. Section 72-2-1017, MCA, is amended to read: 

"72-2-1017. Honorary trusts -- trusts for pets. ( 1) A Subiect to subsection (3), a trust ffiH'I 

neneharitaele eer13eratien er unineer13eratea seeioty er fer a lawful nenoharitaele 13ur13ese may be performed 

by the trustee for 21 years but no longer, whether er net there is a eenefieiary whe oan seek the trust's 

enfoFOOA'IOAt er terA'linatien anel whether or not the terms of the trust contemplate a longer duration if: 
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la) a trust is for a specific lawful noncharitable purpose or for lawful noncharitable purposes to be 

2 selected by the trustee: and 

3 I bl there is no definite or definitely ascertainable beneficiary designated. 

4 (21 Subject to the provisions of subsection 13) and this subsection, a trust for the care of a 

5 designated domestic or pet animal anEl the anirnal's effspring is valid. E>isept as enpressly pr0¥1EleEl 

6 etherwise in the trust instrurnent, the fellewing pre¥isiens appl·(: 

7 {a) ~le pertien ef the prineipal er ineerne rnay ee eenverteEl te the use ef the trustee er te any use 

8 ether than fer the eenefit sf a ee¥ereEl anirnal. 

9 feJ, The trust terminates at the earlier ef 21 ~•ears after tAe trust '"'as ereateEl er when no living 

1 O animal is covered by the trust. A governing instrument must be liberally construed to bring the transfer 

11 within this subsection, to presume against the merely precatory or honorary nature of the disposition, and 

12 to carry out the general intent of the transferor. Extrinsic evidence is admissible in determining the 

13 transferor's intent. 

14 131 In addition to the provisions of subsection 11 I or 121, a trust covered by either of those 

15 subsections is subject to the following provisions: 

16 lal Except as expressly provided OTHERWISE in the trust instrument, no portion of the principal or 

17 income may be converted to the use of the trustee or to any use other than for the trust's purposes or for 

1 8 the benefit of a covered animal. 

19 teti.!21 Upon termination, the trustee shall transfer the unexpended trust property in the following 

20 order: 

21 (ii as directed in the trust instrument; 

22 (ii) if the trust was created in a nonresiduary clause in the transferor's will or in a codicil to the 

23 transferor's will, under the residuary clause in the transferor's will; and 

24 (iii) if no taker is produced by the application of subsection (2)1e)li) (3)1b)(i) or (2)(o)lii) I3llb)lii), to 

25 the transferor's heirs under 72-2-721. 

26 MW For the purposes of 72-2-717, the residuary clause is treated as creating a future interest 

27 under the terms of a trust. 

28 +eti.Ql The intended use of the principal or income may be enforced by an individual designated for 

29 that purpose in the trust instrument or, if none, by an individual appointed by a court upon application to 

30 it by an individual. 
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ff+J.fil Except as ordered by the court or required by the trust instrument, no filing, report, 

2 registration, periodic accounting, separate maintenance of funds, appointment, or fee is required by reason 

3 of the existence of the fiduciary relationship of the trustee. 

4 (§) /\ 00•,ernin§ instrun1ent FAust be liborall•r eonstruea to brin§ the transfer within the applieabilit·,' 

5 of this seetion, to prosuFAe a§ainst the FAerely preeatery BF henorary nature of tho aispos1tien, and te earry 

6 eut the 0eneral intent of the transferor. El1trinsio e~·ideneo is adn,issiblo in detern,inin§ tl=ie transferor's 

7 iflteM... 

8 Will A court may reduce the amount of the property transferred if it determines that that amount 

9 substantially exceeds the amount required for the intended use. The amount of the reduction, if any, passes 

10 as unexpended trust property under subsection mM QliQ.l. 

11 ttt191 If no trustee is designated or no designated trustee is willing or able to serve, a court shall 

12 name a trustee. A court may order tho transfer of the property to another trustee if required to ensure that 

13 the intended use is carried out and if no successor trustee is designated in tho trust instrument or if no 

14 designated successor trustee agrees to serve or is able to serve. A court may also make such other orders 

15 and determinations as are advisable to carry out the intent of the transferor and the purpose of this 

16 section." 

17 

18 Section 24. Section 72-3-102, MCA, is amended to read: 

19 "72-3-102. Necessity of probate of will. Except as provided in 72-3-1101, to be effective to prove 

20 the transfer of any property or to nominate an executor, a will must be declared to be valid by an order of 

21 informal probate by the clerk or an adjudication of probate by the court, m1oept tl=iat a duly eueeutea and 

22 unrovol1ed will whieh has not boon 13rebated may be aarnitted as e ,idenoe of a devise if: 

23 ( 1 l no eeurt proeeoain§ oonoornin§ tho sueoossion or aarninistration of the estate l=ias oeeurrea; 

24 aM 

25 (2) either: 

26 (a) tRe dovisoe er Flis s1::1ooossors ane assi§RS 1:1essessoa tRe r:,Fapeny 9o¥ised in aeooFdanee with 

27 1Re pro1c1isions of tRe 1t•1ill; er 

28 (bl the property ao\·ised was net possesses or elain,ea ev anyene bv ·,irtue ef the aeeeaent' s title 

29 durin§ the tin,e perioa for testaev proeeedin!js." 

30 
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2 "72-3-122. Time limit on probate, testacy, and appointment proceedings -- exceptions. (1) No 

3 informal probate or appointment proceeding or formal testacy or appointment proceeding, other than a 

4 proceeding to probate a will previously probated at the testator's domicile and appointment proceedings 

5 relating to an estate in which there has been a prior appointment, may be commenced more than 3 years 

6 after the decedent's death, except: 

7 (al if a previous proceeding was dismissed because of doubt about the fact of the decedent's 

8 death, appropriate probate, appointment, or testacy proceedings may be maintained at any time thereafter 

9 upon a finding that the decedent's death occurred prior to the initiation of the previous proceeding and the 

1 0 applicant or petitioner has not delayed unduly in initiating the subsequent proceeding; 

11 ( b) appropriate probate, appointment, or testacy proceedings may be maintained in relation to the 

12 estate of an absent, disappeared, or missing person for whose estate a conservator has been appointed at 

1 3 any time within 3 years after the conservator becomes able to establish the death of the protected person; 

14 (c) a proceeding to contest an informally probated will and to secure appointment of the person 

1 5 with legal priority for appointment in the event the contest is successful may be commenced within the 

16 later of 12 months from the informal probate or 3 years from the decedent's death; aM 

17 (di if Ae prneeesiA€1 eeAeemin€J the sueeessien er asrninistratien of the estate has eesurres withiA 

18 3 •fears aher tl=le seeeseAt's seatl=l, a forrnal testae.,, preseesiA€1 rna'; ea oornrnenees at an•,· tirne thereafter 

19 fer tl=le sale purpose ef estaelisl=liA§ a sevise el prepert'f whiel=l tl=le se~ isee er his sueeessers anEl assigns 

20 pessesseEl in aeeorElaAoo ',Yith tl=le .,..,ill or pFOpertv wl=lioh was Aot possesses or elaiffiBS B'; anyone B'; 'lirtue 

21 ef tl=le seeesoAt's title suriA§ tl=le 3 .,,ear peries, aAs the orser ef tAo oourt rnust so lirnites ta tl=lat preperw 

22 an informal appointment or a formal testacy or appointment proceeding may be commenced after the time 

23 period if no proceedings concerning the succession or estate administration have occurred within the 3-

24 year period after the decedent's death. but the personal representative has no right to possess estate assets 

25 provided in 72-3-606 beyond that necessary to confirm title to the property in the successors to the estate, 

26 and claims other than expenses of administration may not be presented against the estate: and 

27 (e) a formal testacy proceeding may be commenced at any time after 3 years from the decedent's 

28 death for the purpose of establishing an instrument to direct or control the ownership of property passing 

29 or distributable after the decedent's death from one other than the decedent when the property is to be 

30 appointed by the terms of the decedent's will or is to pass or be distributed as a part of the decedent's 
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estate or its transfer is otherwise to be controlled by the terms of the decedent's will. 

2 (2) These limitations do not apply to proceedings to construe probated wills or determine heirs of 

3 an intestate. 

4 (3) In cases under subsection ( 1 l (a) or ( 1) (b) ae&Ye, the date on which a testacy or appointment 

5 proceeding is properly commenced shall be deemed to be the date of the decedent's death for purposes 

6 of other limitations provisions of this code which relate to the date of death." 

7 

8 Section 26. Section 72-3-317, MCA, is amended to read: 

9 "72-3-317. Effect of formal testacy order -- modification or vacation -- fact of death -- remedies 

10 of alleged decedent. Subject to appeal and subject to vacation as provided horoiR aRel in 72-3-318 and this 

11 section, a formal testacy order under 7 2-3-313 through 72-3-316, including an order that the decedent left 

12 no valid will and determining heirs, is final as to all persons with respect to all issues concerning the 

13 decedent's estate that the court considered or might have considered incident to its rendition relevant to 

14 the question of whether the decedent left a valid will and to the determination of heirs, except that: 

1 5 ( 1) the court shall entertain a petition for modification or vacation of its order and probate of 

16 another will of the decedent if it is shown that the proponents of the later-offered will;_ 

1 7 @l were unaware of its existence at the time of the earlier proceeding;_ or 

18 ill were unaware of the earlier proceeding and were given no notice thereof of the proceeding, 

19 except by publication; 

20 12) if intestacy of all or part of the estate has been ordered, the determination of heirs of the 

21 decedent may be reconsidered if it is shown that one or more persons were omitted from the determination 

22 and it is also shown that the persons;_ 

23 @l were unaware of their relationship to the decedent,;_ 

24 iQJ. were unaware of M the decedent's death,;_ or 

25 J..g_J_ were given no notice of any proceeding concerning fH5 the decedent's estate, except by 

26 publication; 

27 (3) a petition for vacation under either ( 1) or (2) above must be filed prior to the earlier of the 

28 following time limits: 

29 (a) if a personal representative has been appointed for the estate, the time of entry of any order 

30 approving final distribution of the estate or, if the estate is closed by statement, 6 months after the filing 
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of the closing statement; 

2 (bl whether or not a personal representative has been appointed for the estate of the decedent, 

3 the time prescribed by 72-3-122 when it is no longer possible to initiate an original proceeding to probate 

4 a will of the decedent; 

5 (cl 12 months after the entry of the order sought to be vacated; 

6 141 the order originally rendered in the testacy proceeding may be modified or vacated, if 

7 appropriate under the circumstances, by the order of probate of the later-offered will or the order 

8 redetermining heirs; 

g (51 the finding of the fact of death is conclusive as to the alleged decedent only if notice of the 

1 O hearing on the petition in the formal testacy proceeding was sent by registered or certified mail addressed 

11 to the alleged decedent at l=li& the last known address and the court finds that a search under 72-3-306 was 

12 made. If the alleged decedent is not dead, even if notice was sent and search was made, i=le the alleged 

13 decedent may recover estate assets in the hands of the personal representative. In addition to any remedies 

14 available to the alleged decedent by reason of any fraud or intentional wrongdoing, the alleged decedent 

15 may recover any estate or its proceeds from distributees that is in their hands or the value of distributions 

16 received by them, to the extent that any recovery from distributees is equitable in view of all of the 

17 circumstances." 

18 

19 Section 27. Section 72-3-131, MCA, is amended to read: 

20 "72-3-131. Compromise of controversies. ( 11 A compromise of any controversy as to admission 

21 to probate of any instrument offered for formal probate as the will of a decedent, the construction, validity, 

22 or effect of any 13resate will governing instrument, the rights or interests in the estate of the decedent, of 

23 any successor, or the administration of the estate, if approved in a formal proceeding in the court for that 

24 purpose, is binding on all the parties tRoroto to the proceeding, including those unborn, unascertained, or 

25 who could not be located. 

26 (21 An approved compromise is binding oven though it may affect a trust or an inalienable interest. 

27 A compromise does not impair the rights of creditors or of taxing authorities who are not parties to it." 

28 

29 Section 28. Section 72-3-132, MCA, is amended to read: 

30 "72-3-132. Procedure for securing court approval of compromise. The procedure for securing court 
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approval of a compromise is as follows: 

2 11 l The terms of the compromise s!,all must be set forth in an agreement in writing which s!,all 

3 must be executed by all competent persons and parents acting for any minor child having beneficial 

4 interests or having claims which will or may be affected by the compromise. Execution is not required by 

5 any person whose identity cannot be ascertained or whose whereabouts is unknown and cannot reasonably 

6 be ascertained. 

7 (2) Any interested person, including the personal representative, if any, or a trustee, then may 

8 submit the agreement to the court for its approval and for execution by the personal representative, the 

9 trustee of every affected testamentary trust, and other fiduciaries and representatives. 

10 (3) After notice to all interested persons or their representatives, including the personal 

11 representative of #\e any estate and all affected trustees of trusts, the court, if it finds that the contest or 

12 controversy is in good faith and that the effect of the agreement upon the interests of persons represented 

13 by fiduciaries or other representatives is just and reasonable, shall make an order approving the agreement 

14 and directing all fiduciaries under its supervision to execute the agreement. Minor children represented only 

15 by their parents may be bound only if their parents join with other competent persons in execution of the 

16 compromise. 

1 7 (4) Upon the making of the order and the execution of the agreement, all further disposition of the 

18 estate is in accordance with the terms of the agreement." 

19 

20 Section 29. Section 72-6-201, MCA, is amended to read: 

21 "72-6-201. Definitions. In this part, the following definitions apply: 

22 ( 1) "Account" means a contract of deposit between a depositor and a financial institution and 

23 includes a checking account, savings account, certificate of deposit, and share account. 

24 ( 2) "Agent" means a person authorized to make account transactions for a party. 

25 (3) "Beneficiary" means a person named as one to whom sums on deposit in an account are 

26 payable on request after death of all parties or for whom a party is named as trustee. 

27 (4) "Financial institution" means an organization authorized to do business under state or federal 

28 laws relating to financial institutions and includes a bank, trust company, savings bank, building and loan 

29 association, savings and loan company or association, and credit union. 

30 (5) "Multiple-party account" means an account payable on request to one or more of two or more 
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parties, whether or not a right of survivorship is mentioned. 

2 i6I "Party" means a person who, by the terms of an account, has a present right, subject to 

3 request, to payment from the account other than as a beneficiary or agent. 

4 17) "Payment" of sums on deposit includes withdrawal, payment to a party or third person pursuant 

5 to check or other request, and a pledge of sums on deposit by a party or a set off, reduction, or other 

6 disposition of all or part of an account pursuant to a pledge. 

7 (8) "POD designation" means the designation of: 

8 (al a beneficiary in an account payable on request to one party during the party's lifetime and on 

9 the party's death to one or more beneficiaries or to one or more parties during their lifetimes and on death 

10 of all of them to one or more beneficiaries; or 

11 ibl a beneficiary in an account in the name of one or more parties as trustee for one or more 

1 2 beneficiaries if the relationship is established by the terms of the account and there is no subject of the 

13 trust other than the sums on deposit in the account, whether or not payment to the beneficiary is 

14 mentioned. 

15 (9) "Receive", as it relates to notice to a financial institution, means receipt in the office or branch 

16 office of the financial institution in which the account is established or, if the terms of the account require 

17 notice at a particular place, in the place required. 

18 110) "Request" means a request for payment that complies with all terms of the account, including 

19 special requirements concerning necessary signatures and regulations of the financial institution; however, 

20 for purposes of this part, if terms of the account condition payment on advance notice, a request for 

21 payment is treated as immediately effective and a notice of intent to withdraw is treated as a request for 

22 payment. 

23 111 l "Sums on deposit" means the balance payable on an account, including interest and dividends 

24 earned, whether or not included in the current balance, and any deposit life insurance proceeds added to 

25 the account by reason of death of a party. 

26 112) "Terms of the account" includes the deposit agreement and other terms and conditions Q.' the 

27 contract of deposit, including the type of account, the parties to the account, and the form7 of the contract 

28 of doriosit." 

29 

30 Section 30. Section 72-6-213, MCA, is amended to read: 
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"72-6-213. Alteration of rights. (1) Rights at death under 72-6-212 are determined by the Bff,e 

2 terms of the account at the death of a party. The~ terms of an account may be altered by written notice 

3 given by a party to the financial institution to change the~ terms of account or to stop or vary payment 

4 under the terms of the account. The notice must be signed by a party and received by the financial 

5 institution during the party's lifetime. 

6 (2) A right of survivorship arising from the express terms of the account, from 72-6-212, or from 

7 a POD designation may not be altered by will." 

8 

9 Section 31. Section 72-6-226, MCA, is amended to read: 

10 "72-6-226. Discharge. (1) Payment made pursuant to this part in accordance with the~ terms 

11 of an account discharges the financial institution from all claims for amounts so paid, whether or not the 

12 payment is consistent with the beneficial ownership of the account as between parties, beneficiaries, or 

13 their successors. Payment may be made whether or not a party, beneficiary, or agent is disabled, 

14 incapacitated, or deceased when payment is requested, received, or made. 

15 ( 2) Protection under this section does not extend to payments made after a financial institution has 

16 received written notice from a party, or from the personal representative, surviving spouse, or heir or 

17 devisee of a deceased party, to the effect that payments in accordance with the terms of the account, 

18 including one having an agency designation, should not be permitted and after the financial institution has 

19 had a reasonable opportunity to act on the notice when the payment is made. Unless the notice is 

20 withdrawn by the person giving it, the successor of any deceased party shall concur in a request for 

21 payment if the financial institution is to be protected under this section. Unless a financial institution has 

22 been served with process in an action or proceeding, no other notice or other information shown to have 

23 been available to the financial institution affects its right to protection under this section. 

24 (3) A financial institution that receives written notice pursuant to this section or otherwise has 

25 reason to believe that a dispute exists as to the rights of the parties may refuse, without liability, to make 

26 payments in accordance with the terms of the account. 

27 (4) Protection of a financial institution under this section does not affect the rights of parties in 

28 disputes between themselves or their successors concerning the beneficial ownership of sums on deposit 

29 in accounts or payments made from accounts." 

30 

~na Legislative coundl 
· 55 · SB 132 



54th Legislature SBO132Ji2 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Section 32. Section 72-16-301, MCA, is amended to read: 

"72-16-301. Taxable transfers generally -- contemplation of death. ( 1) A Except as provided in this 

section, a tax shall be anel is Reffi&f imposed upon any transfer of property, real, personal, or mixed, or any 

interest theF0in in the property or income thorefr□ FR from the property in trust or otherwise to any person, 

association, or corporation in the following cases, Ol( □ 0f'lt as J3rovieleel in this sostion: 

(a) when the transfer is by will or by intestate laws of this state from any person dying possessed 

of the property while a resident of the state; 

(b) when a transfer is by will or intestate law of property within the state or within its jurisdiction 

and the decedent was a nonresident of the state at the time of Ri5 death; or 

(c) when the transfer is of property made by a resident or by a nonresident when &.left the 

nonresident's property is within the state or within its jurisdiction by deed, grant, bargain, sale, or gift made 

in contemplation of the death of the grantor ;!ndor, or donor or intended to take effect in possession or 

enjoyment at or after &.left death. 

(2) Ne 6 transfer made before the 3-year period ending on the date of the decedent's deaths-A-al+ 

!)e is not considered to have been made in contemplation of death. 

(3) e¥efY Each transfer during the 3-year period ending on the date of the decedent's death must 

be considered to have been made in contemplation of death, except: 

(a) Re J! transfer shown to be a bona fide sale for an adequate and full consideration in money or 

money's worth may not be considered to be a gift made in contemplation of death; 

(bl i+-tM J! transfer was a !jift to a elonoo FRaelo el1,1riA!l tho oalonelar year anel if the eleeoelent was 

not roqt:1iroel tiv to the extent that the transfer was excluded from the definition of taxable gifts by reason 

of section eQ4.8 25O3(b) of tho internal re.,,en1,1e ooelo to file any !lift taM ret1,1rn for the year with rosJ3est 

to the elonee, the transfer Internal Revenue Code may not be considered to be a gift made in contemplation 

of death. 

(4) Subsection (3)(bl does not apply to any transfer with respect to a life insurance policy." 

27 SECTION 33. SECTION 72-16-308, MCA, IS AMENDED TO READ: 

28 "72-16-308. Tax to be on clear market value -- deductions allowed in determining value -- valuation 

29 of certain farm and business property. (1 l The tax se imposed s-A-al+ must be upon the clear market value 

30 of Stief'! the property passing by any st:1oh transfer to each person, institution, association, corporation, or 
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body politic at the rates f:1ereiRaher prescribed in this section and only upon the excess of the exemption 

2 f:1ereiRafter granted to Sl:leFt the person, institution, association, corporation, or body politic. 

3 (2) In determining the clear market value of the property se passing by aRV st1ef:1 the transfer, the 

4 following deductions and no other sf:1all ee are allowed: 

5 la) debts of the decedent owing at the date of death, provided that any debt secured by decedent's 

6 joint interest in property and for which the decedent was jointly and severally liable is deductible only to 

7 the extent of one-half or other proper fraction representing decedent's share of the property; 

8 lb) expenses of funera1 and last illness; 

9 le) all Montana state, county, municipal, and federal taxes, including all penalties and interest 

10 tf:1ereeR, owing by decedent at the date of death; 

1 1 (d) the ordinary expenses of administration, including: 

12 (i) the commissions and tees of executors and administrators and their attorneys actually allowed 

13 and paid; 

14 Iii) attorneys' fees, filing fees, necessary expenses, and closing costs incident to proceedings to 

15 terminate joint tenancies, termination of life estates and transfers in contemplation of death, and any and 

16 all other proceedings instituted for the determination of inheritance tax; afl6 

17 le) federal estate taxes due or paid; and 

18 (f) the annual gift exclusion provided in section 2503(b) of the Internal Revenue Code. 

19 13) In determining clear market value, the valuation of certain farm and other real property may be 

20 made under 72-16-331 through 72-16-342." 

21 

22 Section 34. Section 72-33-701, MCA, is amended to read: 

23 "72-33-701. LimiJs on rights of beneficiary of revocable trust. Except to the extent that the trust 

24 instrument otherwise provides or wl=lefe when the joint action of the truster and all beneficiaries is required, 

25 during the time that a trt1st is re•,eeaele aRe the person holding the power to revoke the trust is competent: 

26 ( 1) +He the person holding the power to revoke, and not the beneficiary, has the rights afforded 

27 beneficiaries under chapters 33 through 36-,.~ 

28 (2) +He the duties of the trustee are owed to the person holding the power to revoke." 

29 

30 Section 35. Section 72-34-513, MCA, is amended to read: 

~na L1111tstattv11 council 
- 5 7 - SB 132 



54th Legislature 
1J 

SB0132.02 

"72-34-513. Nonliability for following instructions under revocable trust. I 11 Notwithstanding 

2 72-34-512, a trustee of a revocable trust is not liable to a beneficiary for any act performed or omitted 

3 pursuant to written directions from the person holding the power to revoke made when the person is 

4 competent, including a person to whom the power to direct the trustee is delegated. 

5 I 21 Subsection I 1) applies to a trust that is revocable in part with respect to the interest of the 

6 beneficiary in that part of the trust property." 

7 

8 NEW SECTION. Section 36. Nonliability for refusing to follow directions under revocable trust. 

9 A trustee of a revocable trust is not liable for refusing to follow directions from a person holding the power 

1 O to revoke, including a person to whom the power to direct the trustee is delegated, if in accordance with 

11 the trust instrument, the person holding the power is determined to be incompetent, as that or any similar 

1 2 term or phrase is defined in the trust instrument, or, in the absence of a provision in the trust instrument, 

13 if the trustee reasonably believes that the person holding the power is incompetent. 

14 

15 NEW SECTION. Section 37. Codification instruction. 11 l [Sections 8 and 9] are intended to be 

16 codified as an integral part of Title 72, chapter 2, part 2, and the provisions of Title 72, chapter 2, part 2, 

17 apply to [sections 8 and 9]. 

18 12) [Section~ 36) is intended to be codified as an integral part of Title 72, chapter 34, part 5, and 

19 the provisions of Title 72, chapter 34, part 5, apply to [section~ 36]. 

20 -END-
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Report No.l;' April 12, 1995 

Mr. President and Mr. Speaker: 

Page 1 of 1 

We, your Conference Committee on SB 132, met and considered: 

The Governor's Amendments to SB 132 dated March 18, 1995 

We recommend that the amendments to SB 132 considered above be 
accepted. 

And that this Conference Committee report be adopted. 

For the Senate: 

Bishop 

Chair 

Jabs 

H~~+ a ~ 
Amd. Coard. 

Sec. of Senate 

ADOPT 

REJECT 

For the House: 

~~ \32. 
cce~I 
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GO'✓ERNSR' S AMENDMENTS TO 
SENATE BILL NO. 132 

Reference Reading Copy 
March 18, 1995 

1. Page 2, line 21. 
Following: ''policy,'' 
Insert: "an insurance or annuity policy," 
Following: "designation," 
Insert: U II , 

2. Page 2, line 22 
Strike: "OR" 

3. Page 2, line 24. 
Following: line 23 
Insert: "(ii) a pension, profit-sharing, retirement, or similar 

benefit plan; or"' 
Renumber: subsequent subsection 

4. Page 2, line 27. 
Following: •appointment" 
Insert: ", appointee, or taker in default of a power of 

appointment" 

5. Page 2, line 30. 
Following: "policy,'' 
Insert: ''an insurance or annuity policy," 
Following: "designation," 
Insert: "," 

6. Page 3, line 1. 
Strike: "OR" 

7. Page 3, line 3. 
Following: line 2 
Insert: "(b) a pension, profit-sharing, retirement, or similar 

benefit plan; or" 
Renumber: subsequent subsection 

8. Page 12, line 1. 
Strike: "OR" 

9. Page 12, line 5. 
Following: "er" 
Insert: "or" 

10. Page 12, line 16. 
Following: line 15 
Insert: "(D) proceeds of insurance, including accidental death 

benefits, on the life of the decedent if the decedent owned 
the insurance policy immediately before death or if and to 
the extent that the decedent alone and immediately before 
death held a presently exercisable general power of 

1 



appointment over the policy or its proceeds; the amount 
included is the value of the proceeds, to the extent that 
they were payable at the decedent's death to or for the 
benefit of any person other than the decedent's estate or 
surviving spouse;" 

11. Page 13, line 12. 
Strike: "OR" 

12. Page 13, line 18. 
Following: li11e 17 
Insert: "(B) any transfer of or relating to an insurance policy 

on the life of the decedent if the proceeds would have been 
included in the augmented estate under subsection 
(2) (b) (i) (D) had the transfer not occurred; the amount 
included is the value of the insurance proceeds to the 
extent that the proceeds were payable at the decedent's 
death to or for the benefit of any person other than the 
decedent's estate or surviving spouse; or" 

Renumber: subsequent subsection 

13. Page 14, line 6. 
Following: "a:-.d" 
Insert: "and" 

14. Page 14, lines 7 through 12. 
Strike: subsection (iii) in its entirety 
Renumber: subsequent subsection 

15. Page 15, line 7. 
Following: "deceased." 
Insert: "For purposes of this subsection (2) (d) (ii), proceeds of 

insurance that would have been included in the spouse's 
nonprobate transfers to others under subsection (2) (b) (i) (D) 
are not valued as if the spouse were deceased." 

16. Page 15, line 13. 
Following: "&.F" 
Insert: "or" 

17. Page 15, lines 15 through 18. 
Following: "spouse" on line 15 
Strike: remainder of line 15 through "ESTATE" on line 18 

18. Page 22, line 28. 
Strike: "ill" 
Insert: "(C)" 

19. Page 43, line 24. 
Strike: "BONA FIDE PURCHASER" 
Insert: "person'' 
Following: ''notice" 
Insert: "for value and without notice" 

2 



20. Page 44, lines 2 and 3. 
Following: ''law'' 
Strike: remainder of line 2 through "AMENDED," on line 3 

21. Page 47, line 7. 
Strike: "BONA FIDE PURCHASER" 
Insert: ''person" 

22. Page 47, line 8. 
Following: ''notiee'' 
Insert: "for value and without notice" 

23. Page 47, lines 17 and 18. 
Following: "law'' 
Strike: remainder of line 17 through "AMENDED," on line 18 
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