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/ r. s·E r\.Jl-1r~ BILL NO. '1 k 
INTROOUCEDBYbnm'e/.,( 1-'-,I\O}L ~.~ 

BY REQUEST OF THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL sclENCES 

5 A BILL FOR AN ACT ENTITLED: "AN ACT MODIFYING CERTAIN REQUIREMENTS FOR THE WATER 

6 POLLUTION CONTROL ADVISORY COUNCIL; REMOVING THE VOLUNTARY PERFORMANCE BOND 

7 REQUIREMENTS UNDER THE WATER QUALITY LAWS AND AUTHORIZING THE DEPARTMENT TO 

8 REQUIRE PERFORMANCE BONDS FOR DISCHARGE PERMITS ISSUED TO APPLICANTS WHOSE 

9 ACTIVITIES WILL REQUIRE RECLAMATION OF DISTURBED LAND THAT MAY AFFECT WATER QUALITY; 

10 REVISING FEE REQUIREMENTS FOR HOLDERS OF A PERMIT OR AUTHORIZATION UNDER THE WATER 

11 QUALITY LAWS; REVISING THE ENFORCEMENT PROVISIONS OF THE WATER QUALITY LAWS TO 

12 CLARIFY EXISTING ENFORCEMENT AUTHORITY; AMENDING SECTIONS 75-5-103, 75-5-221, 75-5-401, 

13 75-5-405, 75-5-516, 75-5-601, 75-5-616, 75-5-621, 75-5-631, 75-5-632, AND 75-5-636, MCA; AND 

14 PROVIDING AN EFFECTIVE DATE." 

15 

16 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

17 

18 Section 1. Section 75-5-103, MCA, is amended to read: 

19 "75-5-103. Definitions. Unless the context requires otherwise, in this chapter, the following 

20 definitions apply: 

21 (1) "Board" means the board of health and environmental sciences provided for in 2-15-2104. 

22 (2) "Contamination" means impairment of the quality of state waters by sewage, industrial wastes, 

23 or other wastes, creating a hazard to human health. 

24 (3) "Council" means the water pollution control advisory council provided for in 2-15-2107. 

25 (4) "Degradation" means a change in water quality that lowers the quality of high-quality waters 

26 for a parameter. The term does not include those changes in water quality determined to be nonsignificant 

27 pursuant to 75-5-301 (5)(c). 

28 (5) "Department" means the department of health and environmental sciences provided for in Title 

29 2, chapter 15, part 21. 

30 (6) "Disposal system" means a system for disposing of sewage, industrial, or other wastes and 
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includes sewage systems and treatment works. 

2 (7) "Disturbed land" means the area of land altered by activities associated with a permit issued 

3 pursuant to this chapter that may affect the quality of waters located at or near lands owned or under the 

4 control of the permittee. 

5 f+H.fil "Effluent standard" means a restriction or prohibition on quantities, rates, and concentrations 

6 of chemical, physical, biological, and other constituents~ that are discharged into state waters. 

7 iSHfil "Existing uses" means those uses actually attained in state waters on or after July 1, 1971, 

8 whether or not those uses are included in the water quality standards. 

9 ft»ilQl "High-quality waters" means state waters whose quality for a parameter is better than 

1 O standards established pursuant to 75-5-301. All waters are high-quality water unless classified by the 

11 board within a classification for waters that are not suitable for human consumption or not suitable for 

12 growth and propagation of fish and associated aquatic life. 

13 f+Q+illl "Industrial waste" means a waste substance from the process of business or industry or 

14 from the development of any natural resource, together with any sewage that may be present. 

15 fl-+.tM "Interested person" means a person who has submitted oral or written comments on the 

16 department's preliminary decision regarding degradation of state waters, pursuant to 75-5-303. The term 

17 includes a person who has requested authorization to degrade high-quality waters. 

18 ~1.Lll "Local department of health" means the staff, including health officers, employed by a 

19 county, city, city-county, or district board of health. 

20 ~~ "Mixing zone" means an area established in a permit or final decision on nondegradation 

21 issued by the department where water quality standards may be exceeded, subject to conditions that are 

22 imposed by the department and that are consistent with the rules adopted by the board. 

23 f+4t11.fil "Other wastes" means garbage, municipal refuse, decayed wood, sawdust, shavings, bark, 

24 lime, sand, ashes, offal, night soil, oil, grease, tar, heat, chemicals, dead animals, sediment, wrecked or 

25 discarded equipment, radioactive materials, solid waste, and all other substances that may pollute state 

26 waters. 

27 f+&tJ.1.fil "Owner or operator" means a person who owns, leases, operates, controls, or supervises 

28 a point source. 

29 f+el.illl "Parameter" means a physical, biological, or chemical property of state water when a value 

30 of that property affects the quality of the state water. 
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t+++J.l.fil "Person" means the state, a political subdivision of the state, institution, firm, corporation, 

2 partnership, individual, or other entity and includes persons resident in Canada. 

3 {+8H.1fil "Point source" means a discernible, confined, and discrete conveyance, including but not 

4 limited to any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling stock, or vessel 

5 or other floating craft, from which pollutants are or may be discharged. 

6 ++9tl 20) "Pollution" means contamination or other alteration of the physical, chemical, or biological 

7 properties of state waters WflieA that exceeds that permitted by Montana water quality standards, including 

8 but not limited to standards relating to change in temperature, taste, color, turbidity, or odor; or the 

9 discharge, seepage, drainage, infiltration, or flow of liquid, gaseous, solid, radioactive, or other substance 

10 into state water WflieA that will or is likely to create a nuisance or render the waters harmful, detrimental, 

11 or inJurious to public health, recreation, safety, welfare, livestock, wild animals, birds, fish, or other wildlife. 

12 A discharge, seepage, drainage, infiltrationL or flow wfliel:I that is authorized under the pollution discharge 

13 permit rules of the board is not pollution under this chapter. Activities conducted under the conditions 

14 imposed by the department in short-term authorizations pursuant to 75-5-308 are not considered pollution 

1 5 under this chapter. 

16 ~J1.1J. "Sewage" means water-carried waste products from residences, public buildings, 

17 institutions, or other buildings, including discharge from human beings or animals, together with ground 

18 water infiltration and surface water present. 

19 t2-+t@ "Sewage system" means a device for collecting or conducting sewage, industrial wastes, 

20 or other wastes to an ultimate disposal point. 

21 f6l+i.2].l. "Standard of performance" means a standard adopted by the board for the control of the 

22 discharge of pollutants ~ that reflects the greatest degree of effluent reduction achievable through 

23 application of the best available demonstrated control technology, processes, operating methods, or other 

24 alternatives, including, where practicable, a standard permitting no discharge of pollutants. 

25 ~124) "State waters" means a body of water, irrigation system, or drainage system, either 

26 surface or underground; however, this subsection does not apply to irrigation waters Wftefe_ when the 

2 7 waters are used up within the irrigation system and the waters are not returned to any other state waters. 

28 ~1lfil "Treatment works" means works, including sewage lagoons, installed for treating or 

29 holding sewage, industrial wastes, or other wastes. 

30 ~@ "Water quality protection practices" means those activities, prohibitions, mainter-iance 
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procedures, or other management practices applied to point and nonpoint sources designed to protect, 

2 maintain, and improve the quality of state waters. Water quality protection practices include but are not 

3 limited to treatment requirements, standards of performance, effluent standards, and operating procedures 

4 and practices to control site runoff, spillage or leaks, sludge or water disposal, or drainage from material 

5 storage. 

6 t2-el,i21J. "Water well" means an excavation that is drilled, cored, bored, washed, driven, dug, 

7 jetted, or otherwise constructed and intended for the location, diversion, artificial recharge, or acquisition 

8 of ground water." 

9 

10 Section 2. Section 75-5-221, MCA, is amended to read: 

11 "75-5-221. Water pollution control advisory council -- general. ( 1) The council provided for in 

12 2-15-2107 shall select a el=lairAlaA presiding officer from among its members. The director of l=lealth am:I 

1 3 eA't'iroAAleAtal seieAees the department shall designate a member of the staff of the department to act as 

14 secretary to the council. The secretary shall keep records of all actions taken by the council. 

15 12) It shall hole at least two re§ular A1eotiAgs eaeh oalenaar year. Speeial ffieetiR!lS shall Meetings 

16 must be held at the call of the ehairffiaA presiding officer or on written request of two or more members. 

17 (3) Each member may, by filing with the secretary, designate a deputy or alternate to perform Ris 

18 the member's duties. 

19 (4) The council shall act only in an advisory capacity to the department on matters relating to water 

20 pollution. 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

(5) The director of the department may designate other persons to participate with council 

members in evaluating particular issues arising under this chapter that are brought before the council." 

Section 3. Section 75-5-401, MCA, is amended to read: 

"75-5-401. Board rules for permits. ( 1) The board shall adopt rules: 

(a) governing application for permits to discharge sewage, industrial wastes, or other wastes into 

state waters, including rules requiring the filing of plans and specifications relating to the construction, 

modification, or operation of disposal systems; 

lb) governing the issuance, denial, modification, or revocation of permits. 

(2) The rules~ must allow the issuance or continuance of a permit only if the department finds 
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that operation consistent with the limitations of the permit will not result in pollution of any state waters, 

2 except that the rules may allow the issuance of a temporary permit under which pollution may result if the 

3 department iAsurss ensures that StlOO the permit contains a compliance schedule designed to meet all 

4 applicable effluent standards and water quality standards in the shortest reasonable period of time. 

5 (3) The rules &l=,all must provide that the department may revoke a permit if the department t1nds 

6 that the holder of the permit has violated its terms, unless the department also finds that the violation was 

7 accidental and unforeseeable and that the holder of the permit corrected the condition resulting in the 

8 violation as soon as was reasonably possible. 

9 (4) The board may adopt rules governing reclamation of sites disturbed by construction, 

10 modification, or operation of disposal svstems permitted activities for which a bond is •~eluAtarily filed by 

11 a permittee pursuant to 75-5-405, including rules for the establishment of criteria and procedures governing 

12 release of the bond or other surety and release of portions of a bond or other surety." 

13 

14 NEW SECTION. Section 4. Performance bond -- statement of policy. ( 1) The department may 

15 not require a bond under 75-5-405 unless it determines that the permitted activity disturbs land in a 

16 magnitude or manner that poses a significant threat to the quality of state waters. A bond required under 

17 75-5-405 must be used, if needed, only to reclaim disturbed land that may impact water quality. A bond 

18 required under 75-5-405 may not be used to remediate damages to state waters. 

19 (2) The department may not require a bond for a permitted activity if the permitholder or applicant 

20 has posted a bond for the permitted activity with another state agency to reclaim disturbed land that may 

21 impact water quality. 

22 (3) The bond amount must be limited to the reasonable costs necessary to eliminate anticipated 

23 potential impacts to state waters. In determining the bond amount, the department shall consult with the 

24 permitholder or applicant and give consideration to alternative means of water quality protection offered 

25 by the permitholder or applicant. 

26 

27 Section 5. Section 75-5-405, MCA, is amended to read: 

28 "75-5-405. Veh1RlaF'( filiRg of peFfeFmaRee Performance bond -- terms -- hearing. 11) A person 

29 who holds or has applied for a permit pursuant to 75-5-401 may voluAtaril'I' be required to file a 

30 performance bond or other surety with the department for an amount sufficient to enable the state to 
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reclaim the lafle disturbed lands resulting from activity authorized by the permit that may impact water 

2 ill!1!!l1Y ey the projeet er aeth1it•,1 a1:1th0rizea ev the parFflit in aee0r1fanee , .. ·itA all perFflit req1:1ireFf1onts and 

3 as neesed te preyont palli:ttion of state waters. 

4 (2) #-#le The department seterA'linos that shall determine the appropriate bonding level, dees not 

5 which must represent the present cost of reclaiming the disturbed land according to the reclamation 

6 requirements specified in the permit and the present cost of preventing pollution of state waters-,---#.e 

7 departA'lent shall not;,f,,. the porrnittee ans the pormitteo may meeli*y the aff101:1nt ef the send to aeeurately 

8 refloet the present east. 

9 (3) The applicant shall file with the department a bond payable to the state of Montana with surety 

1 O satisfaction to the department in an amount determined by the department to be reasonably necessary to 

11 protect the quality of state waters from impacts resulting from disturbed land associated with the permitted 

12 activity. The bond must be conditioned upon compliance with the provisions of this chapter, rules 

13 implementing this chapter, and the conditions or limitations of the discharge permit. 

14 (4) The department shall review the amount of each bond at the time of the permit renewal and 

15 shall notify the permittee if the review indicates that the bond level should be adjusted. When determined 

16 by the department that the bonding level of a permit does not represent the present costs of compliance 

1 7 with this chapter or of the protection of state waters, the department may modify the bonding requirements 

1 8 of that permit. 

1 9 ~ifil The department may not release all or ifA-Y .!! portion of a performance bond or other surety 

20 filed pursuant to this section until reclamation of the disturbed land has been completed to the satisfaction 

21 of the department and the department has determined that pollution of state waters has not occurred. The 

22 department may initiate bond forfeiture proceedings if the permittee fails to satisfactorily reclaim the 

23 disturbed land or prevent pollution of state waters. 

24 t4+ifil The department may not release a bond or other surety filed pursuant to this section until 

25 the public has been provided an opportunity for a hearing." 

26 

27 Section 6. Section 75-5-516, MCA, is amended to read: 

28 "75-5-516. Fees authorized for recovery -- process -- rulemaking. (1) Tho board shall by rule 

29 prescribe fees to be assessed by the department that are sufficient to cover the board's and department's 

30 documented costs, both direct and indirect, of: 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

(a) reviewing and acting upon an application for a permit, permit modification, permit renewal, 

certificate, license, or other authorization required by rule under 75-5-201 or 75-5-401; 

(b) reviewing and acting upon a petition for a degradation allowance under 75-5-303; 

(cl reviewing and acting upon an application for a permit, certificate, license, or other authorization 

for which an exclusion is provided by rule from the permitting requirements established under 75-5-401; 

(dl enforcing the terms and conditions of a permit or authorization identified in subsections ( 1) \a) 

through ( 1 l(c). If the permit or authorization is not issued, the department shall return this portion of any 

application fee to the applicant. 

(e) conducting compliance inspections and monitoring effluent and ambient water quality; and 

(f) preparing water quality rules or guidance documents. 

(2) The rules promulgated by the board under this section must include: 

(a) a fee on all applications for permits or authorizations, as identified in subsections ( 1 )(a) through 

(1)(c), that recovers to the extent permitted by this subsection (2) the department's cost of reviewing and 

acting upon the applications. This fee may not be less thaA $250 or more than $5,000 per discharge point 

for an application addressed under subsection (1), except that an application with multiple sterR1 water 

discharge points may be assessed a lower fee for those points according to board rule. 

(bl an annual fee to be assessed according to the volume and concentration of waste discharged 

into state waters. The annual fee may not be less thaA $250 aAe FRav Rot be more than $3,000 per million 

gallons discharged per day on an annual average for any activity under permit or authorization, as described 

in subsection ( 1), except that~ 

ill a permit or authorization with multiple storR1 water discharge points may be assessed a lower 

fee for those points according to board rule: and 

{ii) a facility that consistently discharges effluent at less than or equal to one-half of its effluent 

limitations and that is in compliance with other permit requirements. using the previous calendar year's 

discharge data, is entitled to a 25% reduction in its annual permit fee. Proportionate reductions of up to 

25 % of the permit fee may be given to facilities that consistently discharge effluent at levels between 50% 

and 100% of their effluent limitations. However. a new permittee is not eligible for a fee reduction in its 

first year of operation, and a permittee with a violation of any effluent limit during the previous calendar 

year is not eligible for a fee reduction for the following year. 

.Ql To the extent permitted under this liR1itation subsection (2)(b), the annual fee must be sufficient 
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to pay the department's estimated cost of conducting all tasks described under subsection ( 11 after 

2 subtracting: 

3 f+H.fil the fees collected under subsection (211a); 

4 WM state general fund appropriations for functions administered under this chapter; and 

5 f++i+1Ql federal grants for functions administered under this chapter. 

6 ~ill For purposes of subsection rn@, the department's estimated cost of conducting the tasks 

7 described under subsection (1) is the amount authorized by the legislature for the department's water 

8 quality discharge permit programs. 

9 f4Hfil If the applicant or holder fails to pay a fee assessed under this section or rules adopted under 

1 0 this section within 90 days after the date established by rule for fee payment, the department may: 

11 (a) impose an additional assessment consisting of not more than 20% of the fee plus interest on 

1 2 the required fee computed at the rate established under 15-31-510(3); or 

13 (bl suspend the permit or exclusion. The department may lift the suspension at any time up to 1 

14 year after the suspension occurs if the holder has paid all outstanding fees, including all penalties, 

15 assessments, and interest imposed under subsection f4l+al.lfil.ifil. 

16 f&H.fil Fees collected pursuant to this section must be deposited in an account in the special 

17 revenue fund type pursuant to 75-5-517. 

18 AAlli The department shall give written notice to each person assessed a fee under this section 

19 of the amount of fee that is assessed and the basis for the department's calculation of the fee. This notice 

20 must be issued at least 30 days prior to the due date for payment of the assessment. 

21 ffii.fil A holder of or an applicant for a permit, certificate, or license may appeal the department's 

22 fee assessment to the board within 20 days after receiving written notice of the department's fee 

23 determination under subsection OOlli. The appeal to the board must include a written statement detailing 

24 the reasons that the permitholder or applicant considers the department's fee assessment to be erroneous 

25 or excessive. 

26 f8tifil If part of the department's fee assessment is not in dispute in an appeal filed under 

27 subsection ffii.fil, the undisputed portion of the fee must be paid to the department upon written request 

28 of the department. 

29 WH.1.Ql The contested case provisions of the Montana Administrative Procedure Act, provided for 

30 in Title 2, chapter 4, part 6, apply to a hearing before the board under this section. 
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f+Gt.L11l A municipality may raise rates to cover costs associated with the fees prescribed in this 

2 section for a public sewer system without the hearing required in 69-7-111." 

3 

4 Section 7. Section 75-5-601, MCA, is amended to read: 

5 "75-5-601. Cleanup orders. I 1) The department sl=lall may issue 9f6€,ffi an order to a person to 

6 clean up any material that M the person or rus the person's employee, agent, or subcontractor has 

7 accidentally or purposely dumped, spilled, or otherwise deposited in or near state waters and that may 

8 pollute #!em state waters. 

9 (21 If a unit of state or local government, including but not limited to a local board of health, county 

10 commission, governing body of a municipality, or state agency, has granted a permit or license to a person 

11 to discharge waste or has otherwise authorized an activity that involves the placement of waste and the 

1 2 department has reason to believe that the waste is causing or is likely to cause pollution of state waters, 

13 the department may issue an order to the unit of state or local government to take measures to ensure that 

14 the wastes causing or likely to cause the pollution are cleaned up. 

15 (3) The department may include in an order issued to a county commission pursuant to subsection 

16 (21 a request that the commission create a sewer district in the geographic area affected by the order for 

17 the purpose of establishing a public sewer system in accordance with the petition and election procedures 

18 provided by 7-13-2204 and 7-13-2208 through 7-13-2214." 

19 

20 NEW SECTION. Section 8. Enforcement response. (1) Whenever, on the basis of information 

21 available to the department, the department finds that a person is in violation of this chapter, a rule adopted 

22 under this chapter, or a condition or limitation in a permit, authorization, or order issued under this chapter, 

23 the department shall initiate an enforcement response, which may include any of the following actions: 

24 (a) issuance of a letter notifying the person of the violation and requiring compliance; 

25 (b) issuance of an order requiring the person to correct the violation pursuant to 75-5-601, 

26 75-5-611, 75-5-613, and 75-5-621; 

27 (cl bringing a judicial action as authorized by 75-5-614 and 75-5-622; or 

28 (dl seeking administrative or judicial penalties as provided under 75-5-611, 75-5-615, and 

29 75-5-631 through 75-5-633. 

30 I 2) The provisions of this chapter do not limit the authority of the department to bring a judicial 
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action, which may include the assessment of penalties, prior to initiating any administrative action 

2 authorized by this chapter. 

3 

4 Section 9. Section 75-5-616, MCA, is amended to read: 

5 "75-5-616. Enforcement of permits and chapter. The department shall take Sl:t€lt actions as that 

6 are authorized er required under 76 6 612 threu€Jh 76 e 616 this part to ifl.Stlfe ensure that the terms and 

7 conditions of issued permits are complied with and to ifl.Stlfe ensure that violations of this chapter are 

8 appropriately prosecuted." 

9 

10 

11 

Section 10. Section 75-5-621, MCA, is amended to read: 

"75-5-621. Emergencies. ( 1) Notwithstanding af'l'f other provisions of this chapter, if the 

12 department finds that a person is committing or is about to commit an act in violation of this chapter or an 

13 order or rule issued under it whieh this chapter that, if it occurs or continues, will cause substantial 

14 pollution the harmful effects of which will not be remedied immediately after the commission or cessation 

15 of the act, the department SflaU may order the person to stop, avoid, or moderate the act so that the 

16 substantial injury will not occur. The order s1,all ea).§. effective immediately upon receipt by the person to 

17 whom it is directed, unless the department provides otherwise. 

18 12) Notice of the order SflaU must conform to the requirements of 75-5-611 ( 1) so far as practicable. 

19 The notice sl:1-a!l must indicate that the order is an emergency order. 

20 (3) Upon issuing Sl,/el, an order, the department shall fix a place and time for a hearing before the 

21 board, not later than 5 days tl,ereafter after issuing the order unless the person to whom the order is 

22 directed sl,all request reguests a later time. The department may deny a request for a later time if it finds 

23 that the person to whom the order is directed is not complying with the order. The hearing 5-Ra# must be 

24 conducted in the manner specified in 75-5-611. As soon as practicable after the hearing, the board shall 

25 affirm, modify, or set aside the order of the department. The order of the board 5-Ra# must be accompanied 

26 by the statement specified in 75-5-611 (5). An action for review of the order of the board may be initiated 

27 in the manner specified in 75-5-641. The initiation of~ an action or taking of an appeal may not stay 

28 the effectiveness of the order unless the court finds that the board did not have reasonable cause to issue 

29 an order under this section." 

30 
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4 

5 

6 

7 

8 
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10 

11 

12 

13 

14 

15 

16 

17 

Section 11. Section 75-5-631, MCA, is amended to read: 

"75-5-631. Civil penalties·· injunctions not barred. (1) A In an action initiated by the department 

to collect civil penalties against a person who ·,·iolatos is found to have violated this chapter or a rule, 

permit, effluent standard, or order issued under the provisions of this chapter, the person shall 13e ii subject 

to a civil penalty not to exceed $25,000. Each day of violation constitutes a separate violation. 

(2) Action under this section does not bar enforcement of this chapter or of rules or orders issued 

under it by injunction or other appropriate remedy. 

13) The department shall institute and maintain any enforcement proceedings in the name of the 

state. 

(4) When seeking penalties under this section, the department shall take into account the following 

factors in determining an appropriate settlement, or judgment, as appropriate if anv, subseEtuent to the filing 

of a eoR1J;1laint: 

la) the nature, circumstances, extent, and gravity of the violation; and 

(bl with respect to the violator, fli5 the violator's ability to pay, afl'f prior history of~ violations, 

the economic benefit or savings, if any, to the violator resulting from the violator's action, and afl'f other 

matters as that justice may require." 

18 Section 12. Section 75-5-632, MCA, is amended to read: 

19 "75-5-632. Criminal penalties. A person who willfully or negligently violates 75-5-605 or any 

20 pretreatment standard established pursuant to this chapter is guilty of an offense and, upon conviction, is 

21 subject to a fine not to exceed $25,000 per day of violation or imprisonment for not more than 1 year, or 

22 both. Following an initial conviction under this section, subsequent convictions Sflall subject a person to 

23 a fine of not more than $50,000 per day of violation or imprisonment for not more than 2 years, or both." 

24 

25 Section 13. Section 75-5-636, MCA, is amended to read: 

26 "75-5-636. Ae4iefllnvestigation of complaints by other parties. A person, association, corporation, 

27 or agency of the state or federal government may apply to notify the department protesting a of an alleged 

28 violation of this chapter. +fie Based upon information submitted by the person, association, corporation. 

29 or agency, the department shall ~ conduct an investigation and make a written report to tl=1e person, 

30 assoeiation, aorporation, or ageney ·•••hieh made the protest to determine the validity of the complaint. If 
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a violation is established by the department's investigation ef the deJClartment, the department shall initiate 

2 an appropriate enforcement aetion shall 00 tal(eA response as described in [section 71." 

3 

4 NEW SECTION. Section 14. Codification instructions. ( 1) [Section 4] is intended to be codified 

5 as an integral part of Title 75, chapter 5, part 4, and the provisions of Title 75, chapter 5, part 4, apply to 

6 [section 4]. 

7 (2) [Section 8] is intended to be codified as an integral part of Title 75, chapter 5, part 6, and the 

8 provisions of Title 75, chapter 5, part 6, apply to [section 8]. 

9 

10 

11 

NEW SECTION. Section 15. Effective date. [This act] is effective July 1, 1995. 

-END-
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for SB0078, as introduced 

DESCRIPTION OF PROPOSED LEGISLATION: An Act modifying certain requirements for the Water 
Pollution Control Advisory Council; removing the voluntary performance bond requirements 
under the water quality laws and authorizing the department to require performance bonds for 
discharge permits issued to applicants, where the activities under the permit will require 
reclamation of disturbed land that may affect water quality; revising fee requirements for 
holders of a permit or authorization under the water quality laws; revising the enforcement 
of water quality laws to clarify existing enforcement authority. 

ASSUMPTIONS: 
1. The Executive Budget present law base serves as the starting point for determining any 

fiscal impact due to this bill. 
2. Permitted facilities that are already required to post a reclamation bond with another 

state agency will not be required to obtain a bond under this bill. 
3. During each year of the biennium, two to four facilities will be required to post 

performance bonds. This will cost the department approximately $2,000 to $4,000 in 
adrninistrati ve costs to process these bonds. However, this is already reflected in the 
Executive Budget present law, so there is no additional impact. 

4. Approximately 65\ of the 700 permittees will qualify for an annual fee reduction. The 
overall fee reduction will be about 20\. This is also reflected in the Exe cu ti ve 
Budget present law, so there is no additional impact. 

5. Fee rules enacted in compliance with the HB0388 (1993 Session) statement of intent 
mitigate a potential decrease in fee revenue due to this bill. There may be some 
minimal decrease, but the department is not able to determine the amount at this time. 

FISCAL IMPACT: 

Not able to determine at this time. (Please see assumption 5, above.) 

Net Impact: 

Not able to determine at this time. (Please see assumption 5, above.) 

TECHNICAL NOTES: 
The statement of intent of HB0388 (1993 Session) contained the provision for up to a 25\ 
annual fee reduction based on compliance with permit limits. Revenue projections at that 
time assumed an overall reduction in fee revenue of about 20%, which was approximately 
$140,000. Fee rules were adopted containing the provision for up to a 25% reduction in fees, 
thus the actual revenue decrease if this bill passes will be minimal. At this time, fees 
appear to be sufficient to cover program costs. 

/4//s 
• I 

DAVE LEWIS, BUDGET DIRECTOR DATE LORENTS GROSFIELD, PRIMARY SPONSOR DATE 
Office of Budget and Program Planning 

Fiscal Note for SB0078, as introduced 
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SENATE BILL NO. 78 

SB0078.02 

APPROVED BY COM ON 
NATURAL RESOURCES 

2 

3 

4 

INTRODUCED BY GROSFIELD, KNOX, COCCHIARELLA, DOHERTY 

BY REQUEST OF THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 

5 A BILL FOR AN ACT ENTITLED: "AN ACT MODIFYING CERTAIN REQUIREMENTS FOR Tt-jE WATER 

6 POLLUTION CONTROL ADVISORY COUNCIL; REMOVING Tl-IE VOLUNTARY PERFORM,t\PJCE BOND 

7 ...roulREMHHS UNDER Tl-IE WATER QUALITY LAWS AND AUTI-IORIZIPJG Tl-IE DEPARTMENT TO 

8 REQUIRE PERFORMMJCE BONDS FOR DISCI-IARGE PERMITS ISSUED TO APPLICANTS WI-IOSE 

9 ACTIVITIES WILL REQUIRE RECLAMATION OF DISTURBED LAPJD TI-IAT MAY AFFECT W/\TER QUALITY; 

10 REVISING FEE REQUIREMENTS FOR HOLDERS OF A PERMIT OR AUTHORIZATION UNDER THE WATER 

11 QUALITY LAWS; REVISING THE ENFORCEMENT PROVISIONS OF THE WATER QUALITY LAWS TO 

12 CLARIFY EXISTING ENFORCEMENT AUTHORITY; AMENDING SECTIONS 76 6 103, 75-5-221, 75-5-401, 

13 76 6 406, 75-5-516, 75-5-601, 75-5-616, 75-5-621, 75-5-631, 75-5-632, AND 75-5-636, MCA; AND 

14 PROVIDING AN EFFECTIVE DATE." 

15 

16 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

17 

18 SeotioA 1. SectioA 76 6 103, MCA, is amended to read: 

19 "76 6 103. DefiAitioAs. UAless the eonte)(t requires otherwise, iA this chapter, the followiAg 

20 definitiOAS apply: 

21 (1) "Board" means tho eeard ef health aAd environmental scienoes provided for in 2 16 2104. 

22 (2) "Contamination" moans impairment of tho quality of state waters ey sewage, industrial wastes, 

23 or other ,..-.,astes, creatiAg a ha;eard to humaA health. 

24 (3) "Ceuncil" means the water pollution coAtrol ad•,isory couAcil provides for iA 2 1 [i 2107. 

25 (4) "Degradation" means a ehange in water quality that lowers the quality of high quality waters 

26 for a parameter. The term does net include those changes in water quality determined to ee nonsignificant 

27 pursuaAt to 7s 6 301 (6){e). 

28 (s) "DopartmeAt" moaAs the depa.rtmeAt of health aAd eAvirenmental seieAses provided for iA Title 

29 2, ehapter 1 s, part 21. 

30 !6) "Disposal system" moaAs a system for disf3esing of sewage, industrial, or other wastes and 

~na Leg/stative counc/1 
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includes sewage systems and treatment worl(S. 

(7) "Disturbed land" means the area of land altered by activities associated w;,th a permit issued 

pursuant to this chapter that ma•t affect the quality of waters located at or near lands owned or under the 

control of the permittee. 

17I:f:fil "Effluent standard" rneans a restriction or prohibition on quantities, rates, and concentrations 

of chemical, physical, biological, and other oonstituents ,-.,hich 1b.fil are discharged into state waters. 

{B)j_fil "EJ<isting uses" means those uses actually attained in state waters on or after July 1, 1971, 

whether or not those uses are included in the water qtwlity standards. 

(9)i1Ql. "~igh quality waters" rneans state waters whose quality for a pararneter is better than 

standards established pursuant to 7s e 301. All waters are high quality water unless classified by the 

board within a classifieation for ..,,,aters that are not suitable for human consurnption or not suitable for 

gro,..,th and propagation of fish and associated aquatic life. 

(10)J±ll "Industrial waste" means a waste substance frorn the process of i3usiness or industry or 

from the develo13ment of any natural resoureo, together with any sewage that rnay be present. 

111)@ "Interested 13orson" moans a person who has subrnitted oral or written oommonts on the 

department's preliminary decision regarding dograaation et state waters, pursuant to 7s e 303. The term 

incluaes a person 'Nho has requested authorization to degrade high quality '"''ators. 

(12)~ "Local do13artrnont of Roalth" rneans tRo staff, including health officers, ornployed b•r a 

eounty, city, cit•; eount',, or district 13oard of health. 

( 13)f:11± "Mixing zone" moans an area estaelished in a 13ermit or final decision on nonde!Jradation 

issued ey the aopartment wtatore water quality standards rna~· be mrnoeded, subject te conditions tta!at are 

irnposed by tho department and that are oonsistont with ttate rules adopted by the board. 

( 1 4 l±lfil "Other wastes" moans garbage, munieipal refuse, deeayed wood, sawdust, shavings, eark, 

lime, sand, ashes, oHal, night soil, oil, grease, tar, tatoat, shemioals, dead animals, sediment, •,weol(ed or 

disearded equipment, radioactive rnaterials, solid waste, and all other substances that rnay pollute state 

waters. 

I16)ilfil "Owner or operator" means a person who owns, leases, operates, eontrols, or supervises 

a point source. 

(16)ill.l "?aramotor" means a physieal, biological, or ehernieal propert>( of state water when a ,·alue 

of that property affects the quality of the state water. 

~na Legislative counc/1 
SB 78 



54th Legislature S80078.02 

( 17)f.l_fil "Person" moans the state, a 130litical subdi11isien sf the state, institution, firm, cerperatien, 

2 13artnershi13, individual, e+-other entity and includes persons resident in Canada. 

3 118)±1..fil "Point source" means a disoernible, confined, and discrete conveyanoe, ineluding but not 

4 limited to any pipe, diteh, ehannel, tunnel, conduit, weli, discrete fissure, eontainer, rolling stool(, or vessel 

5 ~ floating craft, from which pellutants are or may be discharged. 

6 (19)l1.Q± "Pollution" means contamination or other alteration of the 13hysical, chemieal, OF biological 

7 properties of state waters whioh 1bfil 0><0eeds that perrnitted by Montana water quality standards, ineluding 

8 but not limited to standards relating to change in temperature, taste, eolor, turbidity, or edor; or the 

9 diseharge, seepage, drainage, infiltration, or flow of liquid, gaseous, solid, radieaetive, or other substanoe 

1 O inte state water which 1bfil will or is likely to oreate a nuisanoe or render the waters harrnful, detrimental, 

11 esr injurious to publio health, reoreation, safety, welfare, li¼•estock, ,.,.,ild anirnals, birds, fish, er other wildlife. 

12 A discharge, seepage, drainage, infiltration. or flow whioh !.bfil is authorized under the pollution disoharge 

13 perAlit rules of the board is not 13ollution under this ehapter. Activities conducted under the conditions 

14 imf,oced by the department in short term authorizations pursuant ts 76 6 JOB are not considered pollution 

15 under this ehapter. 

16 \20)@ "Sewage" rneans water oarriod waste woduets from residences, 13ublie buildin§s, 

17 institutions, or other buildings, ineludin!J diseharge from human beings or animals, together with ground 

18 water infiltration and surface water present. 

19 (211@ "Sewage system" means a device for collecting or eonducring sewage, industrial wastes, 

20 or other ,...,astes to an ultimate disposal point. 

21 (22)~ "Standard of perfornrnnee" means a standard adopted by the board for the oontrol of the 

22 ffi5£H3F§e of 13ellutants •,•;hich 1bfil refleots the greatest degree sf effluent reduetion aohievable threugh 

23 applieation of the best available deA1onstrated eentrel teehnology, 13roeesses, operating R1ethods, or other 

24 alternati·~es, ineluding, ,...,here praetieable, a standard 13erR1ittin!J no diseharge of pollutants. 

25 (2Jl.Lll1± "State waters" means a bod',' of water, irrigatien systern, OF drainage system, either 

26 surfaee or underground; however, this subsection does not apply to irrigation waters where YillQ.!l the 

27 waters are used up within the irrigation system and the waters are not returned to any other state waters. 

28 124)@)_ "Treatrnent werks" means werl,s, including sewage lagoons, installed for treating or 

29 holding sewage, industrial wastes, or other wastes. 

30 (2a)J.lfil "Water quality proteetion praetices" means those activities, 13rohibitions, maintenanee 
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procedures, or other management 13raetices a1313lied to 13oint and nonpoint sources designed to protec+,-

2 maintain, and impro,·e the quality of state waters. 'Nater quality protection practises inelude but =~ 
3 ·limited to treatment requirements, standards of performanoe, effluent standards, and 013erating proce-dm-e-s 

4 and practises to control site runoff, spillage or leal(s, sludge or water disposal, or drainage from +fttttill-ial 

5 ~~ 

6 (261@ "Water well" means an eiwavation that is drilloa, cores, bores, washed, dri11en.~ 

7 jettea, or othefl,..,ise oonstructea ans intenaed for the location, ai,.ersion, artificial recharge, or aoquisitioo 

8 of grouna water." 

9 

1 O Section 1. Section 75-5-221, MCA, is amended to read: 

11 "75-5-221. Water pollution control advisory council •· general. 11) The council provided for in 

12 2-15-2107 shall select a chairman presiding officer from among its members. The director of health an<J 

1 3 on11ironmental sciences the department shall designate a member of the staff of the department to act as 

14 secretary to the council. The secretary shall keep records of all actions taken by the council. 

15 (2) It shall hole at least two regular meetings eaeh ealenaar year. Special meetings shall Meetings 

16 must be held at the call of the chairman presiding officer or on written request of two or more members. 

17 13) Each member may, by filing with the secretary, designate a deputy or alternate to perform hls 

18 the member's duties. 

1 9 {4) The council shall act only in an advisory capacity to the department on matters relating to water 

20 pollution. 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

(5) The director of the department may designate other persons to participate with council 

members in evaluating particular issues arising under this chapter that are brought before the council." 

Section 2. Section 75-5-401, MCA, is amended to read: 

"75-5-401. Board rules for permits. (1) The board shall adopt rules: 

(a) governing application for permits to discharge sewage, industrial wastes, or other wastes into 

state waters, including rules requiring the filing of plans and specifications relating to the construction, 

modification, or operation of disposal systems; 

(b) governing the issuance, denial, modification, or revocation of permits. 

(2) The rules &Aa!I must allow the issuance or continuance of a permit only if the department finds 

~na Leg/stative Councll 
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that operation consistent with the limitations of the permit will not result in pollution of any state waters, 

2 except that the rules may allow the issuance of a temporary permit under which pollution may result if the 

3 department insures ensures that SH€fl the permit contains a compliance schedule designed to meet all 

4 applicable effluent standards and water quality standards in the shortest reasonable period of time. 

5 13) The rules Sftal+ must provide that the department may revoke a permit if the department finds 

6 that the holder of the permit has violated its terms, unless the department also finds that the violation was 

7 accidental and unforeseeable and that the holder of the permit corrected the condition resulting in the 

8 violation as soon as was reasonably possible. 

9 (4) The board may adopt rules governing reclamation of sites disturbed by construction, 

10 modification, or operation of disposal s~·stems permitted activities for which a bond is ',•oluntarily filed by 

11 a permittee pursuant to 75-5-405, including rules for the establishment of criteria and procedures governing 

1 2 release of the bond or other surety and release of portions of a bond or other surety." 

13 

14 

15 

16 

17 

18 

19 
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NEW 8EGTIO~L Seotion 4. Performanoe bonel statement of polio~•- ( 1 ~ The department may 

net require a bend t1nder 76 6 406 unless it determines that the permitted aotivity disturbs land in a 

magnitt1de or manner that poses a signifieant threat to tho quality of state waters. A bend requires under 

76 6 406 mt1st IJe used, if needed, only to reelaim disturbed land that may impa0e ,,,,·ater quality. A bond 

reqt1ires unsor 76 6 40e ma·r net be t1ses te remesiate damages to state waters. 

(2) Tho department mav not require a bond for a permitted aetivity if the permitholder or a13plieant 

has 13osted a bond fer the permitted aetivitv with another state ageney te reelaim disturlJes land that mav 

im13act .,..,ator quality. 

(;3) The bond amot1nt FAUst IJe liFAitod to tho reasonable easts necessary te oliITTinate anticipated 

potential impacts to state waters. In deterfflinin§ the bend afflount, the department shall eonsult with the 

pormitholder or a13plieant and give consideration to alternative means of water qualitv preteetion offered 

tiy the pormitholdor or applieant. 

Seotion Ii. 8eetion 76 e 40e, MCA, is amenEfeEf to reaEf: 

"71i Ii 4Qli. 'loluRtary filing of performaRae Performanee llonEI terms hearing. (1) A person 

,..,.he holds or has applied for a permit pwsuant to 76 6 401 may voluntarily be required to file a 

13orforFAaneo bond or other surety with the department for an amount suffieient to enable tho state to 
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reclaim the land d:sturbed lands ros1:1ltinE1 from aeti11it•t authorized bv the perFAit that may impaet water 

2 ~ by the proJeet or aeti11ity authorized by the permit in aceordanee with all permit reEjuirements am:! 

3 as needed to pre·,ent pcllution of state 'ltaters. 

4 f,;!J- If the The department determines that shall determine the appropriate bonding level, does not 

5 which must represent the present eost ef reela;,minE] the dist1:1r0ee lane aeoording to the recl~atioR 

6 reE11:1irements specified in the permit and the present cost ef pre\1entinE1 13ellution of state waters,---#\€ 

7 department shall netify the permittee and tAe permittee ma~• moeify tAe amount of the bend to accurately 

8 reflect tAe present east. 

9 (3) The apalicant sl,all file witA tAe deaartment a bond pa•(able te the state of Montana with surety 

1 O satisfaetion to the doaartment in an amount doterrninee by tAe deaartment to be reasonably necessary to 

11 protect the q1:1ality of state waters from impacts resulting from disturbeel land associated ,...,ith the permitted 

12 activity. The bond m1:1st be conditioned upon eomalianee with the provisions of this chapter, rules 

13 imalementing this chaster, and the eoneMions er limitations ef the disehar§e sermit. 

14 j4} The deaartment shall re11iew the amount of oaeh bonei at the time of the permit renewal and 

15 shall notify the permittee if the revie·N indicates that the send level sho1:1le so adj1:1sted. V✓hen determined 

16 sy the department tAat ticle sondin§ le•,·el of a permit eoes net represent the present costs of compliance 

17 with this ehaater or of the protection of state waters, the department may moeiify the sondin§ requirements 

1 8 of H1at permit. 

19 (3lffil The de13artment ma f not release all or any 2 13ertion of a 13erformanee bond or other sl:lfet'{ 

20 filed 131:1rs1:1ant to tAis seetion until reelamation of the disturbed land has been completed to the satisfaction 

21 of the de13artment and the de13artment has eloterrnined that poll1:1tion of state waters has not eecurred. The 

22 department ma·,· initiate bond forfoit1:1re 13roeeedinEJS if the 13ermittoo fails to satisfacterily reclaim the 

23 eisturbed lane or 13re~·ent 13oll1:1tion of state waters. 

24 ( 1 )ifil The de13artment mav not release a send or other surety filed 131:1rseJant to this section until 

25 the 131:1slic has been 13ro11ideei an 01313ortunity for a hearinEJ." 

26 

27 Section 3. Section 75-5-516, MCA, is amended to read: 

28 "75-5-516. Fees authorized for recovery -- process -- rulemaking. (1) The board shall by rule 

29 prescribe fees to be assessed by the department that are sufficient to cover the board's and department's 

30 documented costs, both direct and indirect, of: 
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(a) reviewing and acting upon an application for a permit, permit modification, permit renewal, 

certificate, license, or other authorization required by rule under 75-5-201 or 75-5-401; 

(b) reviewing and acting upon a petition for a degradation allowance under 75-5-303; 

(cl reviewing and acting upon an application for a permit, certificate, license, or other authorization 

for which an exclusion is provided by rule from the permitting requirements established under 75-5-401; 

(di enforcing the terms and conditions of a permit or authorization identified in subsections 11 )(al 

through 11 l(c). If the permit or authorization is not issued, the department shall return this portion of any 

application fee to the applicant. 

(el conducting compliance inspections and monitoring effluent and ambient water quality; and 

(fl preparing water quality rules or guidance documents. 

(21 The rules promulgated by the board under this section must include: 

(a) a fee on all applications for permits or authorizations, as identified in subsections ( 1 )(a) through 

11 )(cl, that recovers to the extent permitted by this subsection (2) the department's cost of reviewing and 

acting upon the applications. This fee may not be less than $2190 or more than $5,000 per discharge point 

for an application addressed under subsection ( 1), except that an application with multiple storm water 

discharge points may be assessed a lower fee for those points according to board rule. 

(bl an annual fee to be assessed according to the volume and concentration of waste discharged 

into state waters. The annual fee may not be less than $2130 ans may not be more than $3,000 per million 

gallons discharged per day on an annual average for any activity under permit or authorization, as described 

in subsection ( 1 I, except that~ 

ill a permit or authorization with multiple storm water discharge points may be assessed a lower 

fee for those points according to board rule; and 

(ii) a facility that consistently discharges effluent at less than or equal to one-half of its effluent 

limitations and that is in compliance with other permit requirements, using the previous calendar year's 

discharge data, is entitled to a 25% reduction in its annual permit fee. Proportionate reductions of up to 

25% of the permit fee may be given to facilities that consistently discharge effluent at levels between 50% 

and 100% of their effluent limitations. However, a new permittee is not eligible for a fee reduction in its 

first year of operation, and a permittee with a violation of any effluent limit during the previous calendar 

year is not eligible for a fee reduction for the following year. 

J]l To the extent permitted under this limitation subsection (2)(b), the annual fee must be sufficient 
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to pay the department's estimated cost of conducting all tasks described under subsection I 1) after 

2 subtracting: 

3 fi+J.£1 the fees collected under subsection (2)(a); 

4 Wlli.l. state general fund appropriations for functions administered under this chapter; and 

5 fiii-HEJ. federal grants for functions administered under this chapter. 

6 ~ill For purposes of subsection mm, the department's estimated cost of conducting the tasks 

7 described under subsection (1) is the amount authorized by the legislature for the department's water 

8 quality discharge permit programs. 

9 f4Hfil If the applicant or holder fails to pay a fee assessed under this section or rules adopted under 

1 0 this section within 90 days after the date established by rule for fee payment, the department may: 

11 (a) impose an additional assessment consisting of not more than 20% of the fee plus interest on 

12 the required fee computed at the rate established under 15-31-510(3); or 

13 (b) suspend the permit or exclusion. The department may lift the suspension at any time up to 1 

14 year after the suspension occurs if the holder has paid all outstanding fees, including all penalties, 

15 assessments, and interest imposed under subsection f4l+at.lfil..@l. 

16 te+ifil Fees collected pursuant to this section must be deposited in an account in the special 

17 revenue fund type pursuant to 75-5-517. 

18 fetill The department shall give written notice to each person assessed a fee under this section 

19 of the amount of fee that is assessed and the basis for the department's calculation of the fee. This notice 

20 must be issued at least 30 days prior to the due date for payment of the assessment. 

21 +++ifil A holder of or an applicant for a permit, certificate, or license may appeal the department's 

22 fee assessment to the board within 20 days after receiving written notice of the department's fee 

23 determination under subsection AAJll. The appeal to the board must include a written statement detailing 

24 the reasons that the permitholder or applicant considers the department's fee assessment to be erroneous 

25 or excessive. 

26 fgHfil If part of the department's fee assessment is not in dispute in an appeal filed under 

27 subsection +7+.{fil, the undisputed portion of the fee must be paid to the department upon written request 

28 of the department. 

29 f-BHlQl The contested case provisions of the Montana Administrative Procedure Act, provided for 

30 in Title 2, chapter 4, part 6, apply to a hearing before the board under this section. 
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µGj-UJj_ A municipality may raise rates to cover costs associated with the fees prescribed in this 

2 section for a public sewer system without the hearing required in 69-7-111." 

3 

4 Section 4. Section 75-5-601, MCA, is amended to read: 

5 "75-5-601. Cleanup orders. ( 1 l The department~ may issue eHiefS an order to a person to 

6 clean up any material that !.e the person or His the person's employee, agent, or subcontractor has 

7 accidentally or purposely dumped, spilled, or otherwise deposited in or near state waters and that may 

8 pollute tfleff\ state waters. 

9 (2) If a unit of state or local government, including but not limited to a local board of health, county 

10 commission, governing body of a municipality, or state agency, has granted a permit or license to a person 

11 to discharge waste or has otherwise authorized an activity that involves the placement of waste and the 

12 department has reason to believe that the waste is causing or is likely to cause pollution of state waters, 

13 the department may issue an order to the unit of state or local government to take measures to ensure that 

14 the wastes causing or likely to cause the pollution are cleaned up. 

15 (3) The department may include in an order issued to a county commission pursuant to subsection 

16 (2) a request that the commission create a sewer district in the geographic area affected by the order for 

17 the purpose of establishing a public sewer system in accordance with the petition and election procedures 

18 provided by 7-13-2204 and 7-13-2208 through 7-13-2214." 

19 

20 NEW SECTION. Section 5. Enforcement response. ( 1) Whenever, on the basis of information 

21 available to the department, the department finds that a person is in violation of this chapter, a rule adopted 

22 under this chapter, or a condition or limitation in a permit, authorization, or order issued under this chapter, 

23 the department shall initiate an enforcement response, which may include any of the following actions: 

24 (a) issuance of a letter notifying the person of the violation and requiring compliance; 

25 (bl issuance of an order requiring the person to correct the violation pursuant to 75-5-601, 

26 75-5-611, 75-5-613, and 75-5-621; 

27 (c) bringing a judicial action as authorized by 75-5-614 and 75-5-622; or 

28 (d) seeking administrative or judicial penalties as provided under 75-5-611, 75-5-615, and 

29 75-5-631 through 75-5-633. 

30 (2) UNLESS AN ALLEGED VIOLATION REPRESENTS AN IMMINENT THREAT TO HUMAN HEAL TH, 
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SAFETY, OR WELFARE OR TO THE ENVIRONMENT, THE DEPARTMENT SHALL FIRST ISSUE A LETTER 

NOTIFYING THE PERSON OF THE VIOLATION AND REQUIRING COMPLIANCE. IF THE PERSON FAILS TO 

RESPOND TO THE DEPARTMENT'S LETTER, THEN THE DEPARTMENT MAY TAKE FURTHER ACTION AS 

PROVIDED IN SUBSECTION (1 }. 

rnru The provisions of this chapter do not limit the authority of the department to bring a judicial 

action, which may include the assessment of penalties, prior to initiating any administrative action 

authorized by this chapter. 

Section 6. Section 75-5-616, MCA, is amended to read: 

"75-5-616. Enforcement of permits and chapter. The department shall take Stl€fl actions as that 

are authorized or required under 76 6 612 through 76 6 616 this part to iflstH.e ensure that the terms arid 

conditions of issued permits are complied with and to iflstH.e ~ that violations of this chapter are 

appropriately prosecuted." 

Section 7. Section 75-5-621, MCA, is amended to read: 

"75-5-621. Emergencies. ( 1) Notwithstanding €!fl',' other provisions of this chapter, if the 

17 department finds that a person is committing or is about to commit an act in violation of this chapter or an 

18 order or rule issued under it whieh this chapter that, if it occurs or continues, will cause substantial 

19 pollution the harmful effects of which will not be remedied immediately after the commission or cessation 

20 of the act, the department Sffil!I may order the person to stop, avoid, or moderate the act so that the 

21 substantial injury will not occur. The order shall ee ~ effective immediately upon receipt by the person to 

22 whom it is directed, unless the department provides otherwise. 

23 . (2) Notice of the order Sffil!I must conform to the requirements of 75-5-611 ( 1) so far as practicable. 

24 The notice Sffil!I must indicate that the order is an emergency order. 

25 (3) Upon issuing s.teR an order, the department shall fix a place and time for a hearing before the 

26 board, not later than 5 days ttrnreahor after issuing the order unless the person to whom the order is 

27 directed shall request requests a later time. The department may deny a request for a later time if it finds 

28 that the person to whom the order is directed is not complying with the order. The hearing Sffil!I must be 

29 conducted in the manner specified in 75-5-611. As soon as practicable after the hearing, the board shall 

30 affirm, modify, or set aside the order of the department. The order of the board Sffil!I must be accompanied 

~na Ler,lslatlve counclt 
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by the statement specified in 75-5-611 (5). An action for review of the order of the board may be initiated 

2 in the manner specified in 75-5-641 . The initiation of~ an action or taking of an appeal may not stay 

3 the effectiveness of the order unless the court finds that the board did not have reasonable cause to issue 

4 an order under this section." 

5 

6 Section 8. Section 75-5-631, MCA, is amended to read: 

7 "75-5-631. Civil penalties -- injunctions not barred. (1) A In an action initiated by the department 

8 to collect civil penalties against a person who ~•iolates is found to have violated this chapter or a rule, 

9 permit, effluent standard, or order issued under the provisions of this chapter, the person shall se j_§_ subject 

1 O to a civil penalty not to exceed $25,000. Each day of violation constitutes a separate violation. 

11 (2) Action under this section does not bar enforcement of this chapter or of rules or orders issued 

12 under it by injunction or 9ther appropriate remedy. 

13 (3) The department shall institute and maintain any enforcement proceedings in the name of the 

14 state. 

15 (4) When seeking penalties under this section, the department shall take into account the following 

16 factors in determining an appropriate settlement, or iudgment, as appropriate if aAy, sussequeAt te the filiAg 

17 ef a complaiAt: 

18 (a) the nature, circumstances, extent, and gravity of the violation; and 

19 (b) with respect to the violator, Ris the violator's ability to pay, i:lfl'f prior history of Stt€fl violations, 

20 the economic benefit or savings, if any, to the violator resulting from the violator's action, and i:lfl'f other 

21 matters as that justice may require." 

22 

23 Section 9. Section 75-5-632, MCA, is amended to read: 

24 "75-5-632. Criminal penalties. A person who willfully or negligently violates 75-5-605 or any 

25 pretreatment standard established pursuant to this chapter is guilty of an offense and,. upon conviction, is 

26 subject to a fine not to exceed $25,000 per day of violation or imprisonment for not more than 1 year, or 

27 both. Following an initial conviction under this section, subsequent convictions 5flttll subject a person to 

28 a fine of not more than $50,000 per day of violation or imprisonment for not more than 2 years, or both." 

29 

30 Section 10. Section 75-5-636, MCA, is amended to read: 

~na Leglslative cauncll 
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"75-5-636. AGtieR Investigation of complaints by other parties. A person, association, corporatio11, 

2 or agency of the state or federal government may appl·~ to notify tho department protostin§I a of an alleged 

3 violation of this chapter. +!=le Based upon information submitted by tho person, association, corporation, 

4 or agency, the department shall mak-e conduct an investigation and make a written report to the person, 

5 association, corporation, or a§lency which made the protest to determine tho validity of the complaint. If 

6 a violation is established by tho department's investigation of the department, tho department shall initiate 

7 an appropriate enforcement action shall se tallen response as described in [section+ 5]." 

8 

9 NEW SECTION. Section 11. Codification instructions. ( 1) [Section 41 is intended to so codified 

10 as an inte§!ral part of Title 7§, chapter e, part 4, and the pro¥isions of Title 7§, ei=lapter e, part 4, apply to 

11 [section 4}. 

12 12) [Section 8] [SECTION 5] is intended to be codified as an integral part of Title 75, chapter 5, 

13 part 6, and the provisions of Title 75, chapter 5, part 6, apply to [section 8 §_]. 

14 

15 

16 

NEW SECTION. Section 12. Effective date. [This act] is effective July 1, 1995. 

-END-
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SENATE BILL NO. 78 

2 

3 

4 

INTRODUCED BY GROSFIELD, KNOX, COCCHIARELLA, DOHERTY 

BY REQUEST OF THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 

5 A BILL FOR AN ACT ENTITLED: "AN ACT MODIFYING CERTAIN REQUIREMENTS FOR THE WATER 

6 POLLUTION CONTROL ADVISORY COUNCIL; RiMOVl~IG Tl-Ii VOLUNTAR¥ ?iRFORMA~IGi BONO 

7 RiOUIRiMliiNTS UNDiR THE WATiR QUAblT¥ LAWS ANO AUTMORl:Zl~IG Tl-Ii OiPARTMiMT TO 

8 REQUIFlli PliFIFOFIMANCi 80NOS FOR OISGMARGi 121iFIMITS ISSYliD TO APPLICANTS WI-IOSE 

9 P,CTIVITliS WILL REQUIRE RECLAMATIO~I OF DISTUFl81iG LAND Ti-1,!\T MA¥ AFFECT WAHR QIJ,O.LITY; 

10 REVISING FEE REQUIREMENTS FOR HOLDERS OF A PERMIT OR AUTHORIZATION UNDER THE WATER 

11 QUALITY LAWS; REVISING THE ENFORCEMENT PROVISIONS OF THE WATER QUALITY LAWS TO 

12 CLARIFY EXISTING ENFORCEMENT AUTHORITY; AMENDING SECTIONS 76 6 1 oa, 75-5-221, 75-5-401, 

13 7e 6 4Q!i, 75-5-516, 75-5-601, 75-5-616, 75-5-621, 75-5-631, 75-5-632, AND 75-5-636, MCA; AND 

14 PROVIDING AN EFFECTIVE DATE." 

15 

16 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

17 

18 SellfiieA 1, SestieA 76 6 103, MCA, is aR'teAEleEI te reae: 

19 "7& i 193. l)etinitiena. UAleee tl:le oeAtoMt requiFes etl:lom•iso, iA tl:lis sl:lapteF, tl:lo fellowiAg 

20 Befinitions ap13l 1f: 

21 IH "BeaFe" R'loaAs tl:le eeeFEI ef l:loaltl:l aAe en,..ironR'lental eeienees l'!re,..ieee for in 2 16 2104. 

22 (2) "GentaA1inatioA" M00A& ifffpairA'leAt ef the etualit1,• ef state wateFs B1,1 se,,11age, ineiuotrial YJastos, 

23 OF otl:ler wastes, ereating a ROHFEI to l:luR'tan l:lealtll. 

24 (3) "Ge1,1neil" R'teaAe tile water i:iellutien oeAtrel eEl"'isery eeuAeil l'!reYiElee feF iA 2 Hi 2107. 

25 (41 "OegraelatieA" R'teaAs a ehaAge iA water quelit\1 tllat lewers tl:le quality ef lligll ei1,1ality waters 

26 fer a 1:1arameter. The terR'I Eleee Aet iAol1,1Ele tlleee el:laAges iA 'Nater eiualily EloterR'tiAeEI te ee A8Asi9AifieaAt 

27 i:iurs1,1aAt te 7ii ii 3Q1(6)(ej. 

28 (61 "Dei:ianR1eAt" R'teans tile ElepartR'leAt ef llealtll aAe enYireAR'leAtal seioAeos 1:1re•,iEloa foF iA Title 

29 2, el:lal'!t8F 16, 1'!8ft 21. 

30 (Sl "Dispesal s•foteR'I" R'IBBAB a G','steR'I fer Elisi:ieoiAg ef sewage, inElusoial, OF etl:ler ·,-.·astes aAEl 

~na te,,lstatlve Counell 
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inelueles sewa!Je systeFAs anel treatFAent works. 

2 17) "Dist1:1ri3eel Janel" FAeans the area ef Ian el altereel ey aeti\1ities asseeiateel with a perFAit issues 

3 pmsuant te this ehapter that FAB'J' affeet the auality ef ,..,,aters leeateel at er near lanes ewneel er 1:1neler the 

4 eentrel ef tho perFRittee. 

5 (7)~ "liiiffl1:1ent stanelarel" FAeans a restrietien er prehieitien en eiuantities, rates, anel eeneentratiens 

6 of eheFAieal, physieal, i3ielegieal, anel ether eenstit1:1ents whieh that are elisehar!Jeel intestate waters. 

7 (Slffi:l: "liii11isting 1:1ses" FAeaRs these uses aetuall 1( attaineel in state waters en er after July 1, 1971, 

8 wheO~er er net these uses are inelueleel in the water ei1:1alit1( stanelarels. 

9 (9lf.12l: "l-ligh iiuality watms" FAeans state waters whoso ii1:1olity fer a paraFAeter is eetter than 

1 O stanelarels estaelisheel pursuant to 7e e. ag1. All watoFS are hi!!h iiuality 'Nater unless elassifieel 13;· the 

11 aearel within a elaasifieatien fer waters that are net suitaele for human eonsuFAptien or not suitaele for 

12 11rewth anel prepa11ation ef fish anel asseeiated aeiuatio life, 

13 (1 O~il11 "lnd1::1stFial ,,,aste'' ffl00As a waste suBstaAee iFoffl tRe preeess ef business er industry or 

14 froFA the seYelopFAent ef any natural reseuroe, to11ether with aR.,. sewage that FAay ee present. 

15 (11 IJ:11± "Interested persen" FAeans a person whe has sueFAiUee oral er written eernFAents en the 

16 elepartFAent's preliFRinar>1• eeeisien rogareling elegraelatien of state 1,vaters, p1:1rs1:1ant to 7e e aoa. Tl=le terffi 

17 inoh:tdes a J3orsen ,,•Re Ras Feet1::1estaet a1::1tRorieatien te elegraee Rigl=I et1::tality •Nat:ors. 

18 (12I~ "beoal elopartFRent of health" FAeans tho staff, inoluein!! health eHioers, oFApleyee ev a 

19 eeunty, eity, eity eei:lnt•t, er Siet:riet boars of RoaltR. 

20 11 d)f}j± "Mi11ing i!ene" FReans an area estaelishee in a perFAit er final eeoisien on nonee§raElation 

21 issues 0111 tho aepartFAent iihere ·,,ator (ltatali¥1• stanelarels ffia•,· 00 011ee0el0el, suejeet to eenelitiens that are 

22 ifflposoB Dv the Sopartment ane tl=lat are eensistent ,vitR tRe Fbllos adop:teB B•f the BoaFt~. 

23 ( 14 Hffi "Other Y,1aotes" meaAs gaFbagel fflURioipal ro#ldee, deoa1,ed 11,ieoS, sa1.-.1Bt:.1st, sAa•,iA§s, Bari(, 

24 liA1e, sane, ashes, aOal, night soil, oil, grease, tar, heat, eheRlioals, Boas aAiff:lals, sodiffieAt, wrecked or 

25 8isoardeEI e1:11:1ipFAeAt, raSioaoti•,10 MateFiale, seliS •1,aste, aRB all ether sul3st:anees that R=IB\' 1:1ollut:e state 

26 wet0Fs. 

27 ( 1 B)f.lj± "Qv,nor er epera:tor" ffleans a person wf:le B\YAS, leases, operates, eentrols, or sc1pervises 

28 a J:J8iAt seuree. 

29 ( 1 S)illl "ParaR=leter" Rl90R& a ph'f1oieal, bielegieal, er ef:lofflieal pre1:1ert•,« et state •A«ator Yd=teA a val1:10 

30 ef that pFopertv affeets the eiuality of the state water. 

~f!!!na Ler,lslatlve .count:11 
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! 17H..1.fil "PerseA" A'leaAs the state, a 13elitieal s1:1bEliYisieA sf the state, iAstit1:1tieA, firA'l, eer13eratieA, 

2 13artAersl:li13, ineii•;iel1:1al, 9f ether OAtit'( OAS iAeluEles 13ersens resiaeAt iA GaAaeia. 

3 I 18)i..1.fil "Poi At soureo" FAeans a eiiseerAible, eeAfiAeEl, ana Elisornto eeAYO'p'anee, inelueiing sut net 

4 liFAitoEl to OA'p' 13i13e. eiitol=I, ol=laAAOI, t1:1nAol, eena1:1it, well, Elisoreto fissure, eeAtaiAor, relling steelc, er •;essel 

5 er etl=ler fleatiAg oraft, freFA wl=liol=I 13ell1:1taAts are er FAO'J' se Elioohargoa. 

6 I 1 Q)i.@fil "PellutieA" FAOaAs eontaFAiAatioA or other alteratioA of tho 13h1•sieal, ol=lemieal, er eielogieal 

7 13ro13ortios of state waters wl=lioh !Ell! eneooas tl=lat 13orFAitteEl e~· MeAtoAa '#Otar qualit'f' staAElares, ineluaing 

8 sut net liFAiteEl to staAElarEls rolatiAg te ehange iA tem130raturo, taste, osier, tureidity, or eeior; er tl=le 

9 disol=large, soe13ago, drainage, infiltratien, er flow et liquiEl, gae001:1s, solia, rodieaotiYe, or other susstanee 

10 inte state l',•ater wl=liel=I :!!:!fil '""'iii er is lilcel·t to oreate a nuisanee or reAder the waters harmful, EletriFABAtal, 

11 er iAjurieus te 13uelie RealtR, reoroatieA, safot'f, welfare, li•;estoek, wile aniFAals, birds, fisl=I, or ether wildlife. 

12 .0. aiseRargo, see13ago, drainage, infiltrationL er flew whiol=I tRat is authorii!oEl 1:JAEler tho 13ellutieA Elisel=large 

13 13ern:1it rules of the bearEI is Aet 130llutien uneer tl=lis el=la13ter. /\sti,'ities oenelueteel uAEler the eoAElitions 

14 im130s0El b•,, the ElopartFAOAt iA short term a1:1thorii!ati0As pursuant to 7e e 3Q8 are Aet eoAsiElereel 13ollutioA 

15 uAder this ol:lapter. 

16 !29Hlll "Sewage" R'IOeAs water oarrioel waste 13r0Eluots froFR resideAeos, 13ublie buildiA§S, 

17 iAstitutiBAS, BF etROF buileliAgs, inelueliAg Elisol=large freffi RUFAOA beings er OAiFRals, togotRer ,,·itt-1 §FOURS 

18 water iAfiltratioA one surfaee water preseAt. 

19 121 )~ "Sewage S'J'SteR'l" R'lBOAB a EloYioo for eelleeting er s0AEl1:1etiAg sewage, iAElustrial wastes, 

20 or otl=ler wastes te OR 1:1ltiR'lato Elioposal 13eiAt. 

21 (22)~ "StaAElard of 13orf0Fn:10Aoe" FA OBAS a staAelard aelo13toa by tlaie beard fer the eoAtrnl of the 

22 aisol=la,go ef 130llutaAts wl=lioll !Ell! refleets tl:le greatest Elogree of ornuoAt ,eauotioA ael=lievable tl'l,eu§h 

23 a13plioetien ef tho best aYailable ElemoAstratee eentrel teeAAelog1', 13reeesees, 013eratiAg FRBtRoEls, er otlaior 

24 alteFAatives, iAeludin§, where p,aetieablo, a staAdard 130FR'littiA!! AB diseRar§e ef 130llutaAts. 

25 i2a1~ "State waters" FAoaAs a beay of water, irrigatien systeR'l, er erainage s•,rsteffi, oitl=le, 

26 surfaee er uAElorgr01:1Aa; l=lewo'f'OF, tl=lis sueseetioA Eloes net a1313ly to irrigatieA waters ,,,.·ho,e wl=leA tl:le 

27 ·,,raters are useel u13 witl=liA tl=le irrigatieA s•,•sten:1 aAd tRo waters are Rot FeturAeEi ta OA'f ether state waters. 

28 !241:l:W "TreatR'leAt works" FAoaAs werks, iAelueiAg sowa!je lageone, iAstalled fer treatiAg or 

29 heldiA!J sewa11e, iAelustFial wastes, er etl=leF wastes 

30 I2e)~ "WateF eiuality 13reteetien 13raotioes" R'lOOAS tl=loso aeti•,rities, proRieitioAs, FRaiAtonaAee 
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preees1:1res, or otAer rnanageFAent prnetieos a13plies to paint and nenpeint so1:1rses sesignes ta protest, 

2 rnainMin, and irnprove tAe q1:1aliW of state v,•aters. Water q1:1ality proteetion praetiees inel1:1se l:l1:1t are net 

3 •Iimites ta treatrnent roq1:1iroFAents, stansarss ef perferrnoneo, effl1:10nt standarss, ans eperating preoesures 

4 anEI praetiees ta eentrel site r1:1neff, spillage or leal1s, sl1:1sge er water sispesal, er srainage frorn rnaterial 

5 storage. 

6 (2e)@ "Water well" rneans an e11eavatien tAat is srilles, eared, l:lereEI, .,.,.asAea, sriven, s1:1g, 

7 jeHes, er etAerwise eenstr1:1etes ans inteneleEI fer tl:te leeatien, Eliversien, artifieial reeAarge, or aeq1:1isitien 

8 ef greunEI water." 

9 

1 O Section 1. Section 75-5-221, MCA, is amended to read: 

11 "75-5-221. Water pollution control advisory council•· general. (1) The council provided for in 

12 2-15-2107 shall select a el:tairrnan presiding officer from among its members. The director of AealtA anEI 

13 en¥irenFAental seienees the department shall designate a member of the staff of the department to act as 

14 secretary to the council. The secretary shall keep records of all actions taken by the council. 

15 (2) It sl:tall ABIEI at least two reg1:1lar FA eatings eeel:t ealenelar year. S1300ial FAeetings sl:tall Meetings 

16 must be held at tho call of the ol:tairFAon presiding officer or on written request of two or more members. 

17 (3) Each membe.r may, by filing with the secretary, designate a deputy or alternate to perform Affi 

18 the member's duties. 

19 (4) The council shall act only in an advisory capacity to the department on matters relating to water 

20 pollution. 

21 (51 The director of the department may designate other persons to participate with council 

22 members in evaluating particular issues arising under this chapter that are brought before the council." 

23 

24 Section 2. Section 75-5-401, MCA, is amended to read: 

25 "75-5-401. Board rules for permits. (1) The board shall adopt rules: 

26 (a) governing application for permits to discharge sewage, industrial wastes, or other wastes into 

27 state waters, including rules requiring the filing of plans and specifications relating to the construction, 

28 modification, or operation of disposal systems; 

29 (bl governing the issuance, denial, modification, or revocation of permits. 

30 (2) The rules &l=laU !!!!:!ll allow tho issuance or continuance of a permit only if tho department finds 

~na Ler,lslatlv. Coundl 
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that operation consistent with the limitations of the permit will not result in pollution of any state waters, 

2 except that the rules may allow the issuance of a temporary permit under which pollution may result if the 

3 department iRs1:1res ensures that ~ the permit contains a compliance schedule designed to meet all 

4 applicable effluent standards and water quality standards in the shortest reasonable period of time. 

5 (3) The rules ~ must provide that the department may revoke a permit if the department finds 

6 that the holder of the permit has violated its terms, unless the department also finds that the violation was 

7 accidental and unforeseeable and that the holder of the permit corrected the condition resulting in the 

8 violation as soon as was reasonably possible. 

9 (4) The board may adopt rules governing reclamation of sites disturbed by construction, 

1 O modification, or operation of elis13eoel s·,•staFRs permitted activities for which a bond is 11al1:1Rtarily filed by 

11 a permittee pursuant to 75-5-405, including rules for the establishment of criteria and procedures governing 

1 2 release of the bond or other surety and release of portions of a bond or other surety." 

13 

14 NliW SEGTIO~I. SeetieR 4. Pe,te,maRee BBRII etMemeRt et pelier. ( 1) TAO elo13artFRent FRay 

15 Rot F0E11:1ire a BOREi 1:1neler 76 6 106 1:1nleos it eleterFRines t1'1at tl'1e 13erR'litteel aoti11ity eist1:1rBs laRel in a 

16 FRagnit1:1eo er FRDRR0r t1'1at 13eses a signifieant tl:treat te t1'1e Ejl:lality of state •,r;atero. I>. B8REI reE11:1iree 1:1neler 

17 76 6 406 FR1:1st ea 1:1seel, if neeEleEI, eRl\1 te roelaiFR elist1:1reeel lanel tl:tat FRO'( iF1113aet water E11:1alit·,. /\ Bons 

18 FBE11:1ires 1:1neler 76 6 406 FRa;· Ret Be 1:1see ta reFResiate ElaFAages to state waters. 

19 (2) Tl:te ee13ortFAent FRa·; Ret req1:1ire a senEI fer a 13erFAiUeel aoti'.•ity if t1'1o 13orFRitholsor er a1313lieaRt 

20 1'1as 13osteel a B8Ael for tl=le 13erFRiHeel aeth·iW •,rtitl:t anetl:ler sMte ageney to reelaiFR elist1:1reeel lane! t1'1at may 

21 iFR13aet water ei1:1ality. 

22 1:3) Tl'1o Bens aFR01:1Rt R'11:1st be liFRiteel te tl:le reasenaBle easts Reoessary to oliFRiRato aRtiei13ates 

23 13eteAtial iFR13aots to state waters. In eletBFFRiAing tAB beRel aFROl:IAt, tRB ele13artA'IBRt sl:iall OOAGl:llt witR tRB 

24 13erFRitl=loleler er a1313lieant anel gi110 aoRsieloration to alterRati~•a n:1eaRs of water q1:1ality 13rotoetieR eHeroa 

25 B\' tl'1e 13erFRitheleler er a1313lieant. 

26 

27 

28 

29 

30 

Seatien &. Seetien 76 ii 406, MCI'., is aFReneloel to roael: 

"7& i 49&. \foluRIBl"f tiliR!I at 110FteFM8R88 Peft8FMaRae BBRII teFm& lleaFiRg. I 1) A f30FS8A 

~•11ale 1'1elels er has applied for a Ji!Brrnit l!l:lfSl:laAt to 76 6 401 FR&¥ 110I1:lntaril'; be real:liroEI te file a 

13orforFRaRee BOAS or other s1:,1rot'; witll the ele13artFReRt for BR aFRe1:1nt Gl:lUioioRt te eRaele the state te 

~na Legislative coundl 
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reelaiFR tAe land d1st1:1reee lanes res1:1ltina frafl'l aofr,citv autAarizad ey tAe eerf!'lit tAat FABY iFAeaet water 

2 §!t!!!tlv ey tAe 13reiest or aotiYity autAorized av tAe 13erffiit in aosardanoe witA all 13arFAit ro11uiroFAents ane 

3 as neoaea to 13ro•,•ant 13oll1:1tian ef state waters. 

4 (21 If tAe TAe de13artffiont aeterrnines tAat sAall Eleterfl'lino tAe aeereeriate eeneing leYelL dees net 

5 wAisA ffiust re13resent tAe 13resent east of roelaifl'ling tAe diswreed lane aeooreing to tho reolaffiation 

6 re11uireFAents s13eeifieEl in the 13erfflit anEl tA□ 13resent east ef 13reYenting 13ellutian ef state waters, tAe 

7 do13aHA'lent sAnll notify tl'le 13erffiiUee anEl the 13erffiiUee ma•r A'leeify tAe af!'leunt of tAe bane ta aee1:1rately 

8 refleet the 13resent east. 

9 (d) TAe aeelieant shall file NitA tAe eeeertFRent a eanEl eayaele to tAe state ef Mentana witA s1:1rety 

1 o satisfaetian ta tAe aeeartffient in an affie1:1nt Eleterffiinee ey tAe Eleeartffient te l:le reasenaely neeessary to 

11 pFoteot the guality of state 11,1ators freFR iFR9aots rosultinQ froffl Elist1::1reea lane assoeiate8 ,,,ii1:R t:Re eerR1itle8 

12 aoti•,city. TAe sane ffiU&t ea eenElitieneEl 1:1een eeFRelianoe witA tAe ero•,isions of tAis eAaeter, FUles 

13 ifflaloA=10ntiAE1 tl=lio etlap~or, aAe1 the eoREiit:iens er lifflitatiens ef the gi9gha,qe ee,mit. 

14 (4) The eeaartffient shall raYi□w tAe affieunt et eaeA sane at tAe tiffie af the eerfflit renewal ane 

15 sAall Ratify tee BSFffiittee if tAe re·,ciew inElieates tAat tAB BOAS le•,•el 6A81;11El l:la adjustee. WAeA eeterFRinee 

1 6 1:1,· tAe EleeartFRent tAat tlale sensing le~•el ef a eerFAit eees net represent tl=ie eresent easts ef eornelianee 

17 with this □Aaeter er of tAe erateetien et uate waters. tAe seeartfl'lent ffia~• ffieeif't' tAa benaina ree1:1ireFAents 

18 af that perFAit. 

19 (a)@ The ee13artFAent ffi&~• not release all er any.!!. 13ertion ef e 13erforFAanoe eons or etA□ r s1:1rety 

20 mes 13ursuant ta tAis seetion until roolaffiatien ef tAe sisturees lane has seen eeFA13letos te tAe satisfaetion 

21 sf tR:e eief:lartR=tont anci ~Re de,artff:lont Ras EieterR=liAeel tRat 13ellu1ien ef state ,voters Ras Rat eoe\:lrreei. TRe 

22 9ef)aFtiFAont FAaa,1 initiate Bene1 torfeiture ,>rooeeElings if tt:le J)erFAittee fails ta satisfaeteril•f reelaiR:i the 

23 elist1:.tr~oe laAB er f)FoveAt polh:ttien ef st:ate •,vaters. 

24 I q I@± Tl'le ae13artA'tent ffia•1 not release a eons or etAer s1:1retr iii es pursuant te tlalis seotion 1:1ntil 

25 the 13~elie Aas seen 13revisae an op13ertunit')' for a llearing." 

26 

27 Section 3. Section 75-5-516, MCA, is amended to read: 

28 "75-5-516. Fees authorized for recovery -- process -- rulemaking. (1) The board shall by rule 

29 prescribe fees to be assessed by the department that are sufficient to cover the board's and department's 

30 documented costs, both direct and indirect, of: 

~na Ltlfllslatlv• Counelt 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

(a) reviewing and acting upon an application for a permit, permit modification, permit renewal, 

certificate, license, or other authorization required by rule under 75-5-201 or 75-5-401; 

(b) reviewing and acting upon a petition for a degradation allowance under 75-5-303; 

(c) reviewing and acting upon an application for a permit, certificate, license, or other authorization 

for which an exclusion is provided by rule from the permitting requirements established under 75-5-401; 

(d) enforcing the terms and conditions of a permit or authorization identified in subsections (1 )(a) 

through (1 )(c). If the permit or authorization is not issued, the department shall return this portion of any 

application fee to the applicant. 

(e) conducting compliance inspections and monitoring effluent and ambient water quality; and 

(f) preparing water quality rules or guidance documents. 

(2) The rules promulgated by the board under this section must include: 

(a) a fee on all applications for permits or authorizations, as identified in subsections ( 1) (a) through 

(1 )(c), that recovers to the extent permitted by this subsection (2) the department's cost of reviewing and 

acting upon the applications. This fee may not be less tl:laR $260 er more than $5,000 per discharge point 

for an application addressed under subsection (1), except that an application with multiple storITT water 

discharge points may be assessed a lower fee for those points according to board rule. 

(b) an annual fee to be assessed according to the volume and concentration of waste discharged 

into state waters. The annual fee may not be less tf:laR $260 ans FRa•r net ea more than $3,000 per million 

gallons discharged per day on an annual average for any activity under permit or authorization, as described 

in subsection ( 1), except that~ 

ill a permit or authorization with multiple starf!'I water discharge points may be assessed a lower 

fee for those points according to board rule; and 

{ii) a facility that consistently discharges effluent at less than or equal to one-half of its effluent 

limitations and that is in compliance with other permit requirements. using the previous calendar year's 

discharge data, is entitled to a 25 % reduction in its annual permit fee. Proportionate reductions of up to 

25% of the permit fee may be given to facilities that consistently discharge effluent at levels between 50% 

and 100% of their effluent limitations. However. a new permittee is not eligible for a fee reduction in its 

first year of operation. and a permittee with a violation of any effluent limit during the previous calendar 

year is not eligible for a fee reduction for the following year. 

@l To the extent permitted under tf:lis lifl'litatian subsection (2){b), the annual fee must be sufficient 

~na Ler,l•tatlve Council 
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1 to pay the department's estimated cost of conducting all tasks described under subsection ( 1) after 

2 subtracting: 

3 Mifil the fees collected under subsection (2)(a); 

4 M.l!ll state general fund appropriations for functions administered under this chapter; and 

5 fiii+i£l. federal grants for functions administered under this chapter. 

6 ~~ For purposes of subsection +;H-Ql, the department's estimated cost of conducting the tasks 

7 described under subsection ( 1) is the amount authorized by the legislature for the department's water 

8 quality discharge permit programs. 

9 f4Hfil If the applicant or holder fails to pay a fee assessed under this section or rules adopted under 

1 0 this section within 90 days after the date established by rule for fee payment, the department may: 

11 (a) impose an additional assessment consisting of not more than 20% of the fee plus interest on 

12 the required fee computed at the rate established under 15-31-510(3); or 

13 (b) suspend the permit or exclusion. The department may lift the suspension at any time up to 1 

14 year after the suspension occurs if the holder has paid all outstanding fees, including all penalties, 

15 assessments, and interest imposed under subsection f4Ha+.lfilifil. 

16 ~J.fil Fees collected pursuant to this section must be deposited in an account in the special 

17 revenue fund type pursuant to 75-5-517. 

18 ~ill The department shall give written notice to each person assessed a fee under this section 

19 of the amount of fee that is assessed and the basis for the department's calculation of the fee. This notice 

20 must be issued at least 30 days prior to the due date for payment of the assessment. 

21 f+l-ifil. A holder of or an applicant for a permit, certificate, or license may appeal the department's 

22 fee assessment to the board within 20 days after receiving written notice of the department's fee 

23 determination under subsection ~ill- The appeal to the board must include a written statement detailing 

24 the reasons that the permitholder or applicant considers the department's fee assessment to be erroneous 

25 or excessive. 

26 t81-1fil If part of the department's fee assessment is not in dispute in an appeal filed under 

27 subsection f+l-@, the undisputed portion of the fee must be paid to the department upon written request 

28 of the department. 

29 {9J.i.1.Ql The contested case provisions of the Montana Administrative Procedure Act, provided for 

30 in Title 2, chapter 4, part 6, apply to a hearing before the board under this section. 
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t-+Gtill.l A municipality may raise rates to cover costs associated with the fees prescribed in this 

2 section for a public sewer system without the hearing required in 69-7-111." 

3 

4 Section 4. Section 75-5-601, MCA, is amended to read: 

5 "75-5-601. Cleanup orders. (1) The department &i=lall may issue efElet& an order to a person to 

6 clean up any material that M the person or Ris the person's employee, agent, or subcontractor has 

7 accidentally or purposely dumped, spilled, or otherwise deposited in or near state waters and that may 

8 pollute ffl&f'R state waters. 

9 (2) If a unit of state or local government, including but not limited to a local board of health, county 

10 commission, governing body of a municipality, or state agency, has granted a permit or license to a person 

11 to discharge waste or has otherwise authorized an activity that involves the placement of waste and the 

12 department has reason to believe that the waste is causing or is likely to cause pollution of state waters, 

13 the department may issue an order to the unit of state or local government to take measures to ensure that 

14 the wastes causing or likely to cause the pollution are cleaned up. 

15 (3) The department may include in an order issued to a county commission pursuant to subsection 

16 (2) a request that the commission create a sewer district in the geographic area affected by the order for 

17 the purpose of establishing a public sewer system in accordance with the petition and election procedures 

18 provided by 7-13-2204 and 7-13-2208 through 7-13-2214." 

19 

20 NEW SECTION. Section 5. Enforcement response. (1) Whenever, on the basis of information 

21 available to the department, the department finds that a person is in violation of this chapter, a rule adopted 

22 under this chapter, or a condition or limitation in a permit, authorization, or order issued under this chapter, 

23 the department shall initiate an enforcement response, which may include any of the following actions: 

24 (a) issuance of a letter notifying the person of the violation and requiring compliance; 

25 (b) issuance of an order requiring the person to correct the violation pursuant to 75-5-601, 

26 75-5-611, 75-5-613, and 75-5-621; 

27 (cl bringing a judicial action as authorized by 75-5-614 and 75-5-622; or 

28 (dl seeking administrative or judicial penalties as provided under 75-5-611, 75-5-615, and 

29 75-5-631 through 75-5-633. 

30 (2) UNLESS AN ALLEGED VIOLATION REPRESENTS AN IMMINENT THREAT TO HUMAN HEAL TH, 

~na LHlslatlve Council 
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SAFETY, OR WELFARE OR TO THE ENVIRONMENT, THE DEPARTMENT SHALL FIRST ISSUE A LETTER 

2 NOTIFYING THE PERSON OF THE VIOLATION AND REQUIRING COMPLIANCE. IF THE PERSON FAILS TO 

3 RESPOND TO THE DEPARTMENT'S LETTER, THEN THE DEPARTMENT MAY TAKE FURTHER ACTION AS 

4 PROVIDED IN SUBSECTION (1). 

5 ~ill The provisions of this chapter do not limit the authority of the department to bring a judicial 

6 action, which may include the assessment of penalties, prior to initiating any administrative action 

7 authorized by this chapter. 

8 

9 Section 6. Section 75-5-616, MCA, is amended to read: 

1 o "75-5-616. Enforcement of permits and chapter. The department shall take 61:iM actions as that 

11 are authorized er reei1:1iree under 71i Ii e 12 t"1re1:1g"1 71i Ii e 1 Ii this part to iR&4:He ensure that the terms and 

1 2 conditions of issued permits are complied with and to iR&4:He ensure that violations of this chapter are 

1 3 appropriately prosecuted." 

14 

15 Section 7. Section 75-5-621, MCA, is amended to read: 

16 "75-5-621. Emergencies. (1) Notwithstanding 6A'f other provisions of this chapter, if the 

1 7 department finds that a person is committing or is about to commit an act in violation of this chapter or an 

18 order or rule issued under it 1,t.11:liel:l this chapter that, if it occurs or continues, will cause substantial 

1 9 pollution the harmful effects of which will not be remedied immediately after the commission or cessation 

20 of the act, the department ~ may order the person to stop, avoid, or· moderate the act so that the 

21 substantial injury will not occur. The order sl:\all ~e i.l! effective immediately upon receipt by the person to 

22 whom it is directed, unless the department provides otherwise. 

23 (2) Notice of the order~ must conform to the requirements of 75-5-611 (1) so far as practicable. 

24 The notice sflall must indicate that the order is an emergency order. 

25 (3) Upon issuing 5t,j8R an order, the department shall fix a place and time for a hearing before the 

26 board, not later than 5 days tl:lereetter after issuing the order unless the person to whom the order is 

27 directed el:\all reei1:1est requests a later time. The department may deny a request for a later time if it finds 

28 that the person to whom the order is directed is not complying with the order. The hearing sflall must be 

29 conducted in the manner specified in 75-5-611. As soon as practicable after the hearing, the board shall 

30 affirm, modify, or set aside the order of the department. The order of the board 61:laU must be accomp11nied 

~na 1e111s1atl11e coundl 
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1 by the statement specified in 75-5-611 (5). An action for review of the order of the board may be initiated 

2 in the manner specified in 75-5-641. The initiation of~ an action or taking of an appeal may not stay 

3 the effectiveness of the order unless the court finds that the board did not have reasonable cause to issue 

4 an order under this section." 

5 

6 Section 8. Section 75-5-631, MCA, is amended to read: 

7 "75-5-631. Civil penalties -- injunctions not barred. (1) A In an action initiated by the department 

8 to collect civil penalties against a person who '>'iole•os is found to have violated this chapter or a rule, 

9 permit, effluent standard, or order issued under the provisions of this chapter, the person sl=lall be i.§. subject 

10 to a civil penalty not to exceed $25,000. Each day of violation constitutes a separate violation. 

11 (2) Action under this section does not bar enforcement of this chapter or of rules or orders issued 

12 under it by injunction or other appropriate remedy. 

13 (3) The department shall institute and maintain any enforcement proceedings in the name of the 

14 state. 

15 (4) When seeking penalties under this section, the department shall take into account the following 

16 factors in determining an appropriate settlement, or judgment, as appropriate if aAy, s1:1bseet1:1eRt •o •l=le filiA!l 

17 ef a eoFA13laiA•: 

18 (a) the nature, circumstances, extent, and gravity of the violation; and 

19 (b) with respect to the violator, l,ie the violator's ability to pay, afl'f prior history of~ violations, 

20 the economic benefit or savings, if any, to the violator resulting from the violator's action, and afl'f other 

21 matters a& that justice may require.• 

22 

23 Section 9. Section 75-5-632, MCA, is amended to read: 

24 "75-5-632. Criminal penalties. A person who willfully or negligently violates 75-5-605 or any 

25 pretreatment standard established pursuant to this chapter is guilty of an offense andL upon conviction, is 

26 subject to a fine not to exceed $25,000 per day of violation or imprisonment for not more than 1 year, or 

27 both. Following an initial conviction under this section, subsequent convictions ~ subject a person to 

28 a fine of not more than $50,000 per day of violation or imprisonment for not more than 2 years, or both." 

29 

30 Section 10. Section 75-5-636, MCA, is amended to read: 

~na Ler,lstatlve coum:11 
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"75-5-636. Ae4ieA Investigation of complaints by other parties. A person, association, corporation, 

2 or agency of the state or federal government may appl',' ta notify the department pFetestiR!I a of an alleged 

3 violation of this chapter. +Re Based upon information submitted by the person. association, corporation. 

4 or agency, the department shall ffnllte conduct an investigation aRd FRake a wFiUeR FepeFt te tAe persoA, 

5 assoeiatioR, eoFpeFatioR, OF a130Re•f Y,'Aiei=I FRade tl:le J'IFOtest to determine the validity of the complaint. If 

6 a violation is established by the department's investigation ef tl:le departFReAt, the department shall initiate 

7 fill appropriate enforcement aotieA el:lall ea taltaA response as described in [section + 5 j." 

8 

9 NEW SECTION. Section 11. Codification instructions. (1 l [SeetieA 4 I is iAteAdsd to eo ooelifieel 

10 as aA iA1efjFal 13art ef Title 7i, ehapier i, ,=1art 4, aAel 1:Re provieieAo ef Title 76, ehapier e, part 4, af3J:)ly to 

11 [soetioR 4 I, 

12 (2) [ieetieA 81 (SECTION §) is intended to be codified as an integral part of Title 75, chapter 5, 

13 part 6, and the provisions of Title 75, chapter 5, part 6, apply to [section 8 §.]. 

14 

15 

16 

NEW SECTION. Section 12. Effective date. [This act] is effective July 1, 1995. 

-END-

~!!J1na Ler,lstattve COUtH:11 
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HOUSE STANDING COMMITTEE REPORT 

March 7, 1995 

Page 1 of 1 

Mr. Speaker: We, the committee on Natural Resources report that Senate Bill 78 (third 

reading copy -- blue) be concurred in as amended. 

And, that such amendments read: 

1. Page 5, line 10. 
Following: ""v•ol1:m'eerily 11 

Insert: "voluntarily" 

2. Page 10, line 3. 
Following: "THE" 
Insert: "conditions in the" 

3. Page 10, line 3. 
Following: "DEPARTMENT" 
Strike: "MAJ::" 
Insert: "shall" 

4. Page 11, line 20. 
Following: "action," 

Signed:_~~......,_ ___ M.. ·_·-. ..,!t<~__.1,(......, '"'-,----'--,0,-""~~-

~ &kKnox,Chair 

Carried by: Rep. Knox 

Insert: "the amounts voluntarily expended by the violator to 
address or mitigate the violation or impacts of the 
violation to waters of the state," 

-END-

Committee Vote: 
Yes/j_, No .fJ_. 

o~T\~
HousE 

531128SC.Hdh 
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1 SENATE BILL NO. 78 

2 INTRODUCED BY GROSFIELD, KNOX, COCCHIARELLA, DOHERTY 

3 BY REQUEST OF THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT MODIFYING CERTAIN REQUIREMENTS FOR THE WATER 

6 POLLUTION CONTROL ADVISORY COUNCIL; REMOVING Tl-IE VOLUNTARY PERFORMA~ICE BOND 

7 REQUIREME~JTS UNDER Tl-IE WATER QUALITY LAWS A~ID AUTMORIZl~IG TME DEPARTMENT TO 

8 REQUIRE PERFORMA~ICE BO~IDS FOR DISCMARGE PERMITS ISSUED TO APPLICANTS WMOSE 

9 ACTIVITIES WILL REQUIRE RECLAMATION OF DISTURBED LMJD TMAT MAY AFFECT WATER QUALITY; 

10 REVISING FEE REQUIREMENTS FOR HOLDERS OF A PERMIT OR AUTHORIZATION UNDER THE WATER 

11 QUALITY LAWS; REVISING THE ENFORCEMENT PROVISIONS OF THE WATER QUALITY LAWS TO 

12 CLARIFY EXISTING ENFORCEMENT AUTHORITY; AMENDING SECTIONS 76 6 1 oa, 75-5-221, 75-5-401, 

13 7e 6 406, 75-5-516, 75-5-601, 75-5-616, 75-5-621, 75-5-631, 75-5-632, AND 75-5-636, MCA; AND 

14 PROVIDING AN EFFECTIVE DATE." 

15 

16 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

17 

18 SeetieR 1. SeetieA 76 6 1 oa, MCA, is aFAoAeloel to FOael: 

19 "71i Ii 1 Q3. QefiRitioRs. UAless the e0Atm1t requires otherwise, iA this ehaptor, tho fellewiA§ 

20 defiAitieAS a1313ly: 

21 (1) "Bearel" FAOBAS tho beard ef health aAd OA'v'iFBRFAOAtal seioAoes f:lFB'vieloel for iA 2 16 2104. 

22 (2) "GeAtaFAiAatieA" FABBAS im13airm0At ef the qualit·; of state .,.,.aters b·; sewage, iAaustrial wastes, 

23 or other wastes, oroatiAg a ha2!ara to humaA health. 

24 (:3) "GeuAeil" FAOaAS tho water pellutieA 68Atrel ad11iS8f'( 68UAeil f:lFO'tiaeel fer iA 2 16 2107. 

25 ( 4) "De9raelatieA" FA OBAS a ohaA§e iA water quality that I ewers the quality ef high qualit'; waters 

26 fer a paraFAoter. Tho term elees Rat iAeluele these ehaA§OS iA 1h 1ator eiuality eleterFAiAeel to so AeAsi9AifieaAt 

27 pUFSUaAt to 76 6 :301 (6)(e). 

28 (6) "De13artFAOAt" FABaAS the elepartmeAt of health aAEl OAYiFOAFAORtal seiOASOS providoel for iA Title 

29 2, oh apter 16, part 21 . 

30 (6) "Disposal s·;stom" moans a systeFA fer Elispesin§ ef 00 1,Ya§B, iAaustrial, er other wastes aAel 

~na Leg/stative councll 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

includes seYrnge systems and treatment werks. 

17) "DisturbeEl lanEl" moans the area ef lana altered by aetivities asseciateEl '"''ith a permit issued 

pursuant to this ehapter that may affoet tho quality of •.vators located at or near lands owned or under tho 

eontrol of tho pormittoo. 

t+tffil- "Effluent standOFd" moans a restriction or prohibition on quantities, rates, and eoncontrations 

of chomieal, physical, biological, and ether constituents whieh l!:1fil are diseharged into state waters. 

(8).l.fil "El<isting uses" means those uses aetually attained in state waters on or after July 1, 1971, 

whether or not those uses are inoluded in tho water quality standards. 

(9)i1Ql. "High quality waters" means state •,vaters whoso quality for a parameter is bettor than 

standards established pursuant ta 7e e 301. /\II waters are high quality water unless classified by the 

aoard within a olassitioation for waters that are not suitable for human oonsumption or not suitable for 

growth and propagation of fish and ,,,.,,soeiated aquatie life. 

110)±11± "Industrial waste" means a waste substaneo from tho prososs of business or industry or 

from tho development of any natural resoureo, together witl=l any sewage tl=lat may be present. 

(11 li.11l "Interested person" moans a person wl=lo l=las submitted oral or written oommonts on tho 

elepartment's preliminary deoision regarding Elogradation of state waters, pursuant ta 7e e 303. The term 

ineludes a person •1,•"10 has requested authorii!ation to degrade l=ligh quality waters. 

( 12)~ "Laeal elepartmont of l=lealtl=l" means the staff, in eluding healtl=l oHieers, offiplo·,·ed b•,- a 

eounty, eity, eity eeunty, or district board of health. 

( 1 a)f11J_ "Mil<ing zone" means an area established in a permit or final decision on nondogradation 

issues by tl=le department where •,t,•ator quality standards may be e11eeeded, subjeet to eonditions that are 

iffiposed b·,- the department and that are eonsistent with tho rules aeloptod b't' the board. 

( 1 4 )J.1.fil "Other ,,..,astos" means garbage, munieipal refuse, decayed .,..,eoa, sawelust, sha·,ings, bark, 

liffio, sand, ashes, offal, night soil, oil, grease, tar, heat, chemicals, aoad animals, sediment, ',YFoelioa er 

aiseardea oquipffiont, radieaoti·,·o materials, solid waste, and all otl=lor substances that rnav pollute state 

waters. 

(1 e)i.1.fil "Owner or operator" ffieans a person who owns, leases, operates, sontrols, or supervises 

a point soureo. 

(1 elilll "F!araffieter" means a ph•fsieal, biolo§ieal, or eheR'lioal propert',' of state water when a ¥alue 

ef tl=lat propertv attests the quality of tho state water. 

~na Legislative council 
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(17):U..fil "Persen" R'leans the state, a politisal subdi..,ision of the state, institution, firR'l, eorporation, 

2 partnership, indi..,idual, or other entit'f and ineludes persons resident in Canada. 

3 (18)i:lfil "Point souree" R'leans a diseernible, eanfined, and diserete e0n11eyanee, ineluding but not 

4 liR'lited te an·f pipe, Eiiteh, channel, tunnel, eanduit, well, Eiiserete fissure, eantainer, railing stool(, or 11essel 

5 or other floating eraft, from which pallutants are er may be discharged. 

6 H 9)RQ± "Pallution" means cantaR'linatian or other alteration of the physisal, shoR'lieal, er biaiagieal 

7 13r0perties af state waters whieh !ill!! exeeeds that perR'litted bv Mantana water quality standards, including 

8 sut not limiteEI to standards relating to ehange in temperature, taste, eolor, turbidity, or odor; or the 

9 diseharge, seepage, drainage, infiltration, er flaw ef liEjuid, gaseeus, selid, radieasti,·e, er ether substanee 

1 O intestate ,,.,.ater which !ill!! will er is lilcel•f to ereato a nuisanse or render the •,vaters harmful, Eiotrimontal, 

11 or injurious to puelie health, reereation, safety, welfare, liYestoek, wild aniFnals, sires, fish, or other wilalife. 

12 · A discharge, seepage, drainage, infiltratien,. or flo•,t,• whieh !ill!! is a1,1thori2ea under the pollution discharge 

13 permit rules of the board is not poll1,1tion 1,1nder this ohaptor. AotiYities cond1,1cted 1,1ndor tho conditions 

14 im13osed b'( the department in short terFA autheri2atiens purs1,1ant te 7e e :ma are net censidered pollution 

1 5 under this shapter. 

16 (201R:U "Sewa§e" FAoans water earriea waste predusts froFA residences, publie buildin§s, 

17 institutians, er ether b1,1ildin§s, incluain§ dissharge from human beings er aniFAals, ta!']ethor with !'Jfe1,1nd 

18 water infiltratien and smfaee water present. 

19 (21 )@ "Sewa!']e S'fsteFA" FAoans a ele11ieo for sellosting or send1,1sting sewage, industrial ',Yastos, 

20 er ether wastes te an ultimate dispesal 13oint. 

21 (22)~ "Standard ef performance" means a stanaard adopted by the board for the eontrol ef the 

22 dissharge ef poll1,1tants ,,.,.hieh !ill!! refleets the greatest degree of eff11,1ent red1,1etion aehie,•able thro1,1gh 

23 applieation et tho best a,•ailable demonstrated eontrol teehnoleg•f, 13rocessos, operating R'letheels, or ether 

24 alternati11es, incl1,1ding, v,•here praetieable, a standard permitting ne diseharge of poll1:1tants. 

25 (23).fl±l "State y,•aters" ffieans a eod•f of water, irrigation S'(SteFA, er arainage svsteFA, either 

26 s1:1rfaoe or undergre1,1nel; he•...,e•,•or, this subsestion elees net apply te irrigation waters where ~ the 

27 waters are 1:1sed 1:1p within the irrigation s1·stem and the waters are not ret1:1rnod te any ether sMte waters. 

28 (24 l@fil "TreatFAent werks" R'leans works, inel1:1ding sewage lagoons, installed for treating or 

29 holding sewage, ind1:1strial wastes, or ether wastes. 

30 (2!i)Ufil "Water quality protection practises" FAeans these aeti\•ities, prohieitiens, R'laintenanee 

~na Leg/stative council 
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2 

3 

4 

5 

6 

7 

8 

9 

13roeedures, er ether management waetiees a1313lied to 13oint and nonpoint sourees designed te protect, 

maintain, and impreve the quality of staw wators. Water quality proteetien praotises inelude but are net 

limited te treatment requirements, standards ef performanee, effluent slandards, and operating prosedures 

and 13raetiees to eontrol site runoff, s13illai;ie er lealls, slud§e er water disposal, or draina€Je from material 

sterai;ie. 

(2e)@ "Water well" FReans an ei1eavatien that is drilled, eared, bared, ,,..,asi=led, dri,1en, dug, 

jetted, er oti=lerwise eenstrueted and intended for ti=le leeation, di,·ersion, artifieial reei=large, or aequisition 

ef ground water." 

10 Section 1. Section 75-5-221, MCA, is amended to read: 

11 "75-5-221. Water pollution control advisory council -- general. ( 1) The council provided for in 

12 2-15-2107 shall select a ei=lairrnan presiding officer from among its members. The director of health ans 

13 en\·ironrnental seienees the department shall designate a member of the staff of the department to act as 

14 secretary to the council. The secretary shall keep records of all actions taken by the council. 

15 (2) It si=lall i'leld at least two regular meetings cash ealendar •,ear. Speeial rneetin€JS shall Meetings 

16 must be held at the call of the ei=lairrnan presiding officer or on written request of two or more members. 

17 13) Each member may, by filing with the secretary, designate a deputy or alternate to perform j::tit, 

18 the member's duties. 

19 (4) The council shail act only in an advisory capacity to the department on matters relating to water 

20 pollution. 

21 (5) The director of the department may designate other persons to participate with council 

22 members in evaluating particular issues arising under this chapter that are brought before the council." 

23 

24 Section 2. Section 75-5-401, MCA, is amended to read: 

25 "75-5-401. Board rules for permits. ( 1) The board shall adopt rules: 

26 (a) governing application for permits to discharge sewage, industrial wastes, or other wastes into 

27 state waters, including rules requiring the filing of plans and specifications relating to the construction, 

28 modification, or operation of disposal systems; 

29 (b) governing the issuance, denial, modification, or revocation of permits. 

30 (2) The rules SRaH must allow the issuance or continuance of a permit only if the department finds 
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that operation consistent with the limitations of the permit will not result in pollution of any state waters, 

2 except that the rules may allow the issuance of a temporary permit under which pollution may result if the 

3 department ins1:1Fes ensures that ~ the permit contains a compliance schedule designed to meet all 

4 applicable effluent standards and water quality standards in the shortest reasonable period of time. 

5 (3) The rules Sflalt must provide that the department may revoke a permit if the department finds 

6 that the holder of the permit has violated its terms, unless the department also finds that the violation was 

7 accidental and unforeseeable and that the holder of the permit corrected the condition resulting in the 

8 violation as soon as was reasonably possible. 

9 (4) The board may adopt rules governing reclamation of sites disturbed by construction, 

10 modification, or operation of elispesal s•,stems permitted activities for which a bond is voluntaFily 

11 VOLUNTARILY filed by a permittee pursuant to 75-5-405, including rules for the establishment of criteria 

12 and procedures governing release of the bond or other surety and release of portions of a bond or other 

13 surety." 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

NEW SEGTIO~L SeetieR 4. PerformaRee beREI statemeRt ef pelier. ( 1) Hie elepaFtment ma·,· 

not reei1:1ife a benel 1:1neler 76 6 406 1:1nless it eleterFRines that the peFFRitteel aoti..,itr elistl:lfbs Janel in a 

magnituele or mannef tAat poses a signifieant threat te tAe 1:11:1alit't' of state ',Yaters. A benel Feei1:1iFeel uneler 

76 6 406 FR1:1st be 1:1seel, if neeeleel, enly te reelaiFR elisturbea lane that FRB'r iFRpaet watm eiuality. A benel 

reeiuiFeel 1:1neleF 76 Ii 406 FRB'f not be 1:1sea to reFReeliate elaFRages te state waters. 

(2) TAO elepaFtFRent FRay net fOEjuiro a bone! fer a porFRittoel aotivity if tAe perFRitAoleleF or applieant 

Aas pesteel a l:Jena fef tAe perniitteel aetiYit'f witA anetAer state agene•1 to reolaiAl elistuFbeel lane! that A1a•,· 

impaet water ei1:1ality. 

(6) Tl'le benel ame1:1nt must be limiteel te tl'le Feasenaele easts neeessar1• te oliFRinate antioi13ateel 

13etential im13aets testate watefs. In eloteFmining tAe eenel aA1e1:1nt, tl'le ele13artFRent sl'lall oensult with the 

permitl'lelelef Of ap13lioant anel give eensiaeratien te alternati\•e means ef water 1:11:1ality proteotien effereel 

by the perFRitheleleF er applieant. 

SeotieR 6. Seotion 76 Ii 406, MG/\, is aA1oneleel to Feael: 

"71i Ii 406. VoluRtar~• filiRg of performanee PerformaRoe boRII terms heariRg. (1) A parson 

?Ni'le helels or has applieel fer a permit 131:1rs1:1ant te 76 6 401 mav •,ol1:1ntaril•1 be rea1:1ireel to me a 
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porfomianeo send or other surety .,.,,ith tho departrnont for an arnount suffieient to enal31e the state to 

2 reelairn the land disturl3ed lands resulting from aeti\lity authorized 13y the aorFAit that rnay irnpaet water 

3 ~ av tho projoot or aotivity authorized sv the permit in aeeordaneo with all permit roquiroFAonts and 

4 as needed to pre•,·ent pollution of state waters. 

5 12) If the Tho departrnent deterrnines that shall EleterFAino the approariate bonding level. does not 

6 whieh must represent the present eost of reelairning the Elisturbed land aeeerding te the reelarnation 

7 requirements speeifieEl in the permit ans the present eost ef pre,..enting pollution of state waters, tho 

8 Elepartment shall netifv the perrnittee ans the perrnittee ma•r rnodify the amount of the sens to aeeuratol·r 

9 reflect the present east. 

1 o (3) Tho aaalieant shall file with the deaartrnent a bone aa•,.able to the state of Montana with surety 

11 satisfaetion to the Elepartrnent in an arnount deterrnined by the doaartFAent te be reasenably noeossary to 

12 aroteet the quality of state waters from imaaets resulting from disturl3ed land assoeiatod with tho aorrnittod 

13 aetivity. Tho send rnust be eonditionod upon eernplianee with the pre ... isiens ef this ehapter, rules 

14 irnplemonting this ehaptor, and tho eonditiens er limitatiens ef tho diseharge aermit. 

15 (4) The deaartment shall re~·ie•,v the ameunt ef eaeh bond at the tirne ef tho aermit renewal and 

16 shall notify the aorrnittoe if the review indieates that tho bend le\·el should be adjusted. When determined 

17 by the deaartment that the sanding le•,el ef a sorrnit does not resresont the arosent easts of eemalianee 

18 with this ehaater or ef the proteetion of state •1;aters, the deaartment may rneElify the bonding reguirements 

19 ef that aerrnit. 

20 !31.[fil The departrnont rna•, net release all or any a portien of a perforn,anee bond or other surety 

21 filed pursuant to this soetion until roelarnatien of tho disturl3od land has been eornpletod to tho satisfaotion 

22 ef tho department and the department has Eletem1ined that pollution of state ,,,.•aters Ras not oeeurrod. TRe 

23 department may initiate 13ond ferfeiture preeeeElings if the permittee fails to satisfaetoril•f roelaim the 

24 disturl3ed land er prevent pollutien of state waters. 

25 ! 4 )ffil Tho department may not release a bond or other surety filed pursuant to this seotien until 

26 the publie has been pre•,iEleEI an oppertunity for a hearing." 

27 

28 Section 3. Section 75-5-516, MCA, is amended to read: 

29 "75-5-516. Fees authorized for recovery -- process -- rulemaking. ( 1) The board shall by rule 

30 prescribe fees to be assessed by the department that are sufficient to cover the board's and department's 
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documented costs, both direct and indirect, of: 

2 (a) reviewing and acting upon an application for a permit, permit modification, permit renewal, 

3 certificate, license, or other authorization required by ruie under 75-5-201 or 75-5-401; 

4 (b) reviewing and acting upon a petition for a degradation allowance under 75-5-303; 

5 (c) reviewing and acting upon an application for a permit, certificate, license, or other authorization 

6 for which an exclusion is provided by rule from the permitting requirements established under 75-5-401; 

7 (d) enforcing the terms and conditions of a permit or authorization identified in subsections ( 1 )(a) 

8 through (1 )(c). If the permit or authorization is not issued, the department shall return this portion of any 

9 application fee to the applicant. 

10 (e) conducting compliance inspections and monitoring effluent and ambient water quality; and 

11 (f) preparing water quality rules or guidance documents. 

12 (2) The rules promulgated by the board under this section must include: 

13 (a) a fee on all applications for permits or authorizations, as identified in subsections ( 1) (a) through 

14 ( 1 )(c). that recovers to the extent permitted by this subsection (2) the department's cost of reviewing and 

15 acting upon the applications. This fee may not be less than $260 er more than $5,000 per discharge point 

16 for an application addressed under subsection ( 1), except that an application with multiple sterm water 

17 discharge points may be assessed a lower fee for those points according to board rule. 

18 (b) an annual fee to be assessed according to the volume and concentration of waste discharged 

19 into state waters. The annual fee may not be less than $2e0 anei FRBV net ee more than $3,000 per million 

20 gallons discharged per day on an annual average for any activity under permit or authorization, as described 

21 in subsection (1 l, except that~ 

22 ill a permit or authorization with multiple sterm ','\later discharge points may be assessed a lower 

23 fee for those points according to board rule; and 

24 (ii) a facility that consistently discharges effluent at less than or equal to one-half of its effluent 

25 limitations and that is in compliance with other permit requirements, using the previous calendar year's 

26 discharge data, is entitled to a 25 % reduction in its annual permit fee. Proportionate reductions of up to 

27 25 % of the permit fee may be given to facilities that consistently discharge effluent at levels between 50% 

28 and 100% of their effluent limitations. However, a new permittee is not eligible for a fee reduction in its 

29 first year of operation, and a permittee with a violation of any effluent limit during the previous calendar 

30 year is not eligible for a fee reduction for the following year. 

~na Ler,lstatlve Counclt 
- 7 - SB 78 



54th Legislature S80078.03 

1 Ql To the extent permitted under this limitation subsection (2)(bl. the annual fee must be sufficient 

2 to pay the department's estimated cost of conducting all tasks described under subsection ( 1) after 

3 subtracting: 

4 ffiiill. the fees collected under subsection (2)(a); 

5 Will state general fund appropriations for functions administered under this chapter; and 

6 thltif.l. federal grants for functions administered under this chapter. 

7 ~ill For purposes of subsection t2+Ql, the department's estimated cost of conducting the tasks 

8 described under subsection (1) is the amount authorized by the legislature for the department's water 

9 quality discharge permit programs. 

1 O f4Hfil If the applicant or holder fails to pay a fee assessed under this section or rules adopted under 

11 this section within 90 days after the date established by rule for fee payment, the department may: 

12 la) impose an additional assessment consisting of not more than 20% of the fee plus interest on 

13 the required fee computed at the rate established under 15-31-510(3); or 

14 (b) suspend the permit or exclusion. The department may lift the suspension at any time up to 1 

15 year after the suspension occurs if the holder has paid all outstanding fees, including all penalties, 

16 assessments, and interest imposed under subsection 44-Kat.{filiill.. 

17 4&tJ..fil Fees collected pursuant to this section must be deposited in an account in the special 

18 revenue fund type pursuant to 75-5-517. 

19 {-&}ill The department shall give written notice to each person assessed a fee under this section 

20 of the amount of fee that is assessed and the basis for the department's calculation of the fee. This notice 

21 must be issued at least 30 days prior to the due date for payment of the assessment. 

22 f+Hfil A holder of or an applicant for a permit, certificate, or license may appeal the department's 

23 fee assessment to the board within 20 days after receiving written notice of the department's fee 

24 determination under subsection f&}ffi. The appeal to the board must include a written statement detailing 

25 the reasons that the permitholder or applicant considers the department's fee assessment to be erroneous 

26 or excessive. 

27 f8}1fil If part of the department's fee assessment is not in dispute in an appeal filed under 

28 subsection f+Hfil, the undisputed portion of the fee must be paid to the department upon written request 

29 of the department. 

30 ~1.1.Ql The contested case provisions of the Montana Administrative Procedure Act, provided for 
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1 in Title 2, chapter 4, part 6, apply to a hearing before the board under this section. 

2 +4-G+l..lll A municipality may raise rates to cover costs associated with the fees prescribed in this 

3 section for a public sewer system without the hearing required in 69-7-111." 

4 

5 Section 4. Section 75-5-601, MCA, is amended to read: 

6 "75-5-601. Cleanup orders. (1) The department &l=laH may issue efeef5 an order to a person to 

7 clean up any material that fie the person or ms the person's employee, agent, or subcontractor has 

8 accidentally or purposely dumped, spilled, or otherwise deposited in or near state waters and that may 

9 pollute tl=lem state waters. 

10 (2) If a unit of state or local government, including but not limited to a local board of health, county 

11 commission, governing body of a municipality, or state agency, has granted a permit or license to a person 

12 to discharge waste or has otherwise authorized an activity that involves the placement of waste and the 

13 department has reason to believe that the waste is causing or is likely to cause pollution of state waters, 

14 the department may issue an order to the unit of state or local government to take measures to ensure that 

15 the wastes causing or likely to cause the pollution are cleaned up. 

16 (3) The department may include in an order issued to a county commission pursuant to subsection 

17 (2) a request that the commission create a sewer district in the geographic area affected by the order for 

1 8 the purpose of establishing a public sewer system in accordance with the petition and election procedures 

19 provided by 7-13-2204 and 7-13-2208 through 7-13-2214." 

20 

21 NEW SECTION. Section 5. Enforcement response. (1) Whenever, on the basis of information 

22 available to the department, the department finds that a person is in violation of this chapter, a rule adopted 

23 under this chapter, or a condition or limitation in a permit, authorization, or order issued under this chapter, 

24 the department shall initiate an enforcement response, which may include any of the following actions: 

25 (a) issuance of a letter notifying the person of the violation and requiring compliance; 

26 (bl issuance of an order requiring the person to correct the violation pursuant to 75-5-601, 

27 75-5-611, 75-5-613, and 75-5-621; 

28 (c) bringing a judicial action as authorized by 75-5-614 and 75-5-622; or 

29 (d) seeking administrative or judicial penalties as provided under 75-5-611, 75-5-615, and 

30 75-5-631 through 75-5-633. 
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1 (2) UNLESS AN ALLEGED VIOLATION REPRESENTS AN IMMINENT THREAT TO HUMAN HEAL TH, 

2 SAFETY, OR WELFARE OR TO THE ENVIRONMENT, THE DEPARTMENT SHALL FIRST ISSUE A LETTER 

3 NOTIFYING THE PERSON OF THE VIOLATION AND REQUIRING COMPLIANCE. IF THE PERSON FAILS TO 

4 RESPOND TO THE CONDITIONS IN THE DEPARTMENT'S LETTER, THEN THE DEPARTMENT MA¥ SHALL 

5 TAKE FURTHER ACTION AS PROVIDED IN SUBSECTION (1 ). 

6 rnru The provisions of this chapter do not limit the authority of the department to bring a judicial 

7 action, which may include the assessment of penalties, prior to initiating any administrative action 

8 authorized by this chapter. 

9 

10 Section 6. Section 75-5-616, MCA, is amended to' read: 

11 "75-5-616. Enforcement of permits and chapter. The department shall take~ actions as that 

12 are authorized er raq1:1ireel under 76 6 612 thra1:1gh 76 6 61 6 this part to ifl5l:tfe ensure that the terms and 

13 conditions of issued permits are complied with and to ifl5l:tfe ensure that violations of this chapter are 

14 appropriately prosecuted." 

15 

16 Section 7. Section 75-5-621, MCA, is amended to read: 

17 "75-5-621. Emergencies. ( 1) Notwithstanding <lflV other provisions of this chapter, if the 

18 department finds that a person is committing or is about to commit an act in violation of this chapter or an 

19 order or rule issued under it whieh this chapter that, if it occurs or continues, will cause substantial 

20 pollution the harmful effects of which will not be remedied immediately after the commission or cessation 

21 of the act, the department 5flal! may order the person to stop, avoid, or moderate the act so that the 

22 substantial injury will not occur. The order shall be i.§. effective immediately upon receipt by the person to 

23 whom it is directed, unless the department provides otherwise. 

24 12) Notice of the order 5flal! must conform to the requirements of 75-5-611 ( 1) so far as practicable. 

25 The notice 5flal! must indicate that the order is an emergency order. 

26 (3) Upon issuing stf6fl an order, the department shall fix a place and time for a hearing before the 

27 board, not later than 5 days thaFOafter after issuing the order unless the person to whom the order is 

28 directed shall re1west requests a later time. The department may deny a request for a later time if it finds 

29 that the person to whom the order is directed is not complying with the order. The hearing SflaU must be 

30 . conducted in the manner specified in 75-5-611. As soon as practicable after the hearing, the board shall 
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1 affirm, modify, or set aside the order of the department. The order of the board SRalJ. must be accompanied 

2 by the statement specified in 75-5-611 (5). An action for review of the order of the board may be initiated 

3 in the manner specified in 75-5-641. The initiation of S\:l€H an action or taking of an appeal may not stay 

4 the effectiveness of the order unless the court finds that the board did not have reasonable cause to issue 

5 an order under this section." 

6 

7 Section 8. Section 75-5-631, MCA, is amended to read: 

8 "75-5-631. Civil penalties -- injunctions not barred. (1) A In an action initiated by the department 

9 to collect civil penalties against a person who violates is found to have violated this chapter or a rule, 

10 permit, effluent standard, or order issued under the provisions of this chapter, the person sfclall ee ll! subject 

11 to a civil penalty not to exceed $25,000. Each day of violation constitutes a separate violation. 

12 (2) Action under this section does not bar enforcement of this chapter or of rules or orders issued 

13 under it by injunction or other appropriate remedy. 

14 (3) The department shall institute and maintain any enforcement proceedings in the name of the 

15 state. 

16 (4) When seeking penalties under this section, the department shall take into account the following 

17 factors in determining an appropriate settlement, or judgment, as appropriate if aAl', suesequeAt te tfcle filiA§ 

18 of a eomplaiAt: 

19 (a) the nature, circumstances, extent, and gravity of the violation; and 

20 (b) with respect to the violator, flis the violator's ability to pay, afli' prior history of S\:l€H violations, 

21 the economic benefit or savings, if any, to the violator resulting from the violator's action, THE AMOUNTS 

22 VOLUNTARILY EXPENDED BY THE VIOLA TOR TO ADDRESS OR MITIGATE THE VIOLATION OR IMPACTS 

23 OF THE VIOLATION TO WATERS OF THE STATE, and afli' other matters as that justice may require." 

24 

25 Section 9. Section 75-5-632, MCA, is amended to read: 

26 "75-5-632. Criminal penalties. A person who willfully or negligently violates 75-5-605 or any 

27 pretreatment standard established pursuant to this chapter is guilty of an offense andL upon conviction, is 

28 subject to a fine not to exceed $25,000 per day of violation or imprisonment for not more than 1 year, or 

29 both. Following an initial conviction under this section, subsequent convictions SRalJ. subject a person to 

30 a fine of not more than $50,000 per day of violation or imprisonment for not more than 2 years, or both." 
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1 Section 10. Section 75-5-636, MCA, is amended to read: 

2 "75-5-636. AetieR Investigation of complaints by other parties. A person, association, corporation, 

3 or agency of the state or federal government may a13ply to notify the department prntestiA!j a of an alleged 

4 violation of this chapter. +l=le Based upon information submitted by the person, association, corporation, 

5 or agency, the department shall make conduct an investigation aAd FAalrn a v,rritteA re13ort to the persoA, 

6 assoeiatioA, eor13oratioA, or a!jeney wi'lieA FAade tAe pretest to determine the validity of the complaint. If 

7 a violation is established by the department's investigation of tAe de13artFAeAt, the department shall initiate 

8 an appropriate enforcement aetioA shall be taken response as described in [section+ 5]." 

9 

10 NEW SECTION. Section 11. Codification instructions. ( 1) [SeetioA 41 is iAteAded te be eodifiod 

11 as aA iAtegral part ef Title 7e, ei'la13ter e, 13art 4, a Ad Hie 13ro1,isions of Title 7e, eha13ter e, 13art 4, a1313ly to 

12 [seetieA 4 ]. 

13 (2) [Seetion Bl [SECTION 5) is intended to be codified as an integral part of Title 75, chapter 5, 

14 part 6, and the provisions of Title 75, chapter 5, part 6, apply to [section 8 §_]. 

15 

16 NEW SECTION. Section 12. Effective date. [This act) is effective July 1, 1995. 

17 -END-
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