
54th Legislature 

SENATE BILL NO. 36 

INTRODUCED BY BISHOP 

SB0036.01 

2 

3 BY REQUEST OF THE DEPARTMENT OF SOCIAL AND REHABILITATION SERVICES 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS RELATING TO THE 

6 ESTABLISHMENT OF PATERNITY OF A CHILD; AND AMENDING SECTIONS 40-5-232, 40-5-233, 

7 40-5-234, 40-5-236, 40-5-237, 40-6-102, 40-6-105, 40-6-115, 40-6-117, 40-6-118, AND 50-15-210, 

8 MCA." 

9 

10 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

11 

12 Section 1. Section 40-5-232, MCA, is amended to read: 

13 "40-5-232. Establishment of paternity -· presumption -- notice of paternity determination --

14 contents. ( 1) When the paternity of a child has not been legally established under the provisions of Title 

15 40, chapter 6, part 1, or otherwise, the department may proceed to establish paternity under the provisions 

16 of 40-5-231 through 40-5-237. An administrative hearing held under the provisions of 40-5-231 through 

17 40-5-237 is a contested case within the meaning of 2-4-102 and is subject to the provisions of Title 2, 

18 chapter 4, except as otherwise provided in 40-5-231 through 40-5-237. 

19 (2) It is presumed to be in the best interest of a child to legally determine and establish paternity. 

20 A presumption under this subsection may be rebutted by a preponderance of the evidence. 

21 (3) In any proceeding under 40-5-231 through 40-5-237, if a fflafl person acknowledges paternity 

22 of a child in writing and the acknowledgment is filed with the department, the department may enter an 

23 order establishing legal paternity. As a part of a voluntary acknowledgment, the department shall provide 

24 information to the parents regarding the rights and responsibilities of acknowledging paternity. An 

25 acknowledgment is binding on a parent who executes it, whether or not the parent is a minor. 

26 (4) Full faith and credit must be given to a determination of paternity made by any other state, 

27 whether presumed by law, established through voluntary acknowledgment. or established by administrative 

28 or judicial processes. 

29 (5) When two or more conflicting presumptions arise, a presumption based on a paternity blood 

30 test is sufficient to overcome other presumptions. If there are conflicting presumptions not based on 
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1 paternity blood testing, the presumption that is factually founded on the weightier considerations of policy 

2 and logic controls. 

3 f4+ifil The department shall commence proceedings to establish paternity by serving on an alleged 

4 father a notice of paternity determination. The department may not serve the notice unless it has: 

5 (a) a sworn statement from the child's mother claiming that the alleged father is the child's natural 

6 father; 

7 {b) evidence of the existence of a presumption of paternity under 40-6-105; or 

8 (c) any other reasonable cause to believe that the alleged father is the child's natural father. 

9 ¼+J.ll Service on the alleged father of the notice of paternity determination must be made as 

10 provided in 40-5-231 (2). The notice must include: 

11 (a) an allegation that the alleged father is the natural father of the child involved; 

12 (b) the child's name and place and date of birth; 

13 {cl the name of the child's mother and the name of the person or agency having custody of the 

14 child, if other than the mother; 

15 (d) the probable time or period of time during which conception took place; 

16 (el a statement that if the alleged father fails to timely deny the allegation of paternity, the question 

17 of paternity may be resolved against the alleged father without further notice; 

18 {f) a statement that if the alleged father timely denies the allegation of paternity: 

19 (i) the alleged father is subject to compulsory paternity blood testing; 

20 (ii) a paternity blood test may result in a presumption of paternity; and 

21 (iii) upon receipt of the paternity blood test results, if the alleged father continues to deny paternity, 

22 the alleged father may request the department to refer the matter to district court for a determination of 

23 paternity. 

24 {etifil The alleged father may file a written denial of paternity with the department within 20 days 

25 after service of the notice of paternity determination. 

26 +-7-+J.fil When there is more than one alleged father of a child, the department may serve a notice 

27 of paternity determination on each alleged father in the same consolidated proceeding or in separate 

28 proceedings. Failure to serve notice on an alleged father does not prevent the department from serving 

29 notice on any other alleged father of the same child." 

30 
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Section 2. Section 40-5-233, MCA, is amended to read: 

"40-5-233. Establishment of paternity -- administrative hearing -- subpoena -- compulsory blood 

testing. (1) When the department receives a timelv written denial of paternity, it may order the alleged 

father to appear for an administrative hearing. The hearing may be conducted by teleconferencing methods. 

If the testimony and other supplementary evidence demonstrate a reasonable probability that the alleged 

father had sexual intercourse with the child's mother during the probable time of the child's conception or 

if the evidence shows a probable existence of a presumption under 40-6-105, the department may issue 

a subpoena ordering the alleged father to submit to paternity blood testing. A reasonable probability of 

sexual intercourse during the possible time of conception may be established by affidavit of the child's 

mother. 

(2) When there is reasonable cause to suggest that a blood test sample of a person submitting to 

a blood test was not the sample of the alleged father, mother, or child, an additional hearing may be held. 

The scope of the hearing is limited to questions involving the blood drawing or the chain of custody at the 

blood drawing site. The hearing officer may order retesting of any party. 

Q+@ If the department does not receive a timely written denial of paternity or if an alleged father 

fails to appear at a scheduled hearing or for a scheduled paternity blood test, the department may enter an 

order declaring the alleged father the legal father of the child. The order will take effect within 10 days 

after entry of the default unless the alleged father before the 10th day presents good cause for failure to 

make a timely denial or for failure to appear at the hearing or to undergo paternity blood testing. The 

department may not enter an order under this section if there is more than one alleged father unless the 

default applies to only one of them and all others have been excluded by the results of paternity blood 

testing. An order issued under the provisions of this section may be set aside as provided in 40-5-235(3). 

~ill If the rights of others and the interests of justice so require, the department may apply to 

any district court under the provisions of 2-4-104 for an order compelling an alleged father to submit to 

paternity blood testing. The court shall hear the matter as expeditiously as possible. If the court finds 

reasonable cause to believe that the alleged father is the natural or presumed father of the child, the court 

shall enter an order compelling the alleged father to submit to a paternity blood test. As provided in 

subsection (1), reasonable cause may be established by affidavit of the child's mother." 

Section 3. Section 40-5-234, MCA, is amended to read: 
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1 "40-5-234. Paternity blood tests -- use of expert's affidavit -- effect of test results -- records --

2 presumption. ( 1) The department shall appoint an expert who is qualified in examining genetic markers 

3 to conduct any paternity blood test required by 40-5-233. If the issue of paternity is referred to the distrist 

4 eourt uRaer 40 6 236, the m<pert's eofftpleted and eertifiea report of the results aRd eeRslusioRs of a 

5 paterRity blood test is adfflissiele as evidcRse ,,,..ithout additioRal testiffloAy B'( the eHpert if the laboratory 

6 iR whish the ei<pert performed the test is aeeredited fer pareAta€Je testiA!J B',' the AmerieaA assosiatioR of 

7 elood eaAl(s. AssreditatieA fflay ee estaelished 19~· verifies statemeRt or refereRee to puelished sourses. 

8 (2) An affidavit documenting the chain of custody of any blood specimen is admissible to establish 

9 StteA the chain of custody. 

10 (3) If the scientific evidence resulting from a paternity blood test: 

11 (a) conclusively shows that the alleged father could not have been the natural father, the question 

12 of paternity sJ:\all must be resolved accordingly. A finding under this subsection is sufficient to overcome 

1 3 a presumption created by 40-6-1 05. 

14 (b) shows a 95 % or higher statistical probability of paternity, the alleged father is presumed to be 

15 the natural father of the child. This presumption may be rebutted in an appropriate action in district court 

16 by a preponderance of the evidence. 

17 (c) does not exclude the alleged father and shows less than a 95% statistical probability of 

18 paternity, the test results may be weighed in conjunction with other evidence to establish paternity. 

19 (4) The department may enter an order of nonpaternity based on a blood test exclusion and may 

20 order the department of health and environmental sciences to prepare an amended or substitute birth 

21 certificate. 

22 (5) The department may enter in the support order registry established in 40-5-271 a written 

23 finding of any paternity presumption created by paternity blood test results. 

24 (6) A presumption of paternity established under this section is a sufficient basis for establishing 

25 a support order." 

26 

27 Section 4. Section 40-5-236, MCA, is amended to read: 

28 "40-5-236. Referral of paternity issue to district court -- record -- parties -- exclusion of other 

29 matters -- fees. ( 1) If the scientific evidence resulting from a paternity blood test does not exclude the 

30 alleged father and l:le the alleged father continues to deny paternity, the alleged father shall file a written 
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1 objection with the department within 20 days after service of the paternity blood test results. If the alleged 

2 father fails to make a timely objection, the alleged father is barred from later contesting a presumption of 

3 paternity created by the paternity blood test results. Upon receipt of the written objection, the department 

4 shall refer the matter to the district court for a determination based on the contents of the administrative 

5 hearing record and any further evidence that may be produced at trial. Except as otherwise provided in 

6 40-5-231 through 40-5-237, proceedings in the district court Sflfll+ must be conducted pursuant to Title 40, 

7 chapter 6, part 1 . 

8 12) The administrative record must include: 

9 (a) a copy of the notice of paternity determination and the return of service tAere0f of the notice; 

1 O (b) the alleged father's written denial of paternity, if any; 

11 (c) the transcript of the administrative hearing; 

12 (d) the paternity blood test results and any report of an expert based on the results; and 

1 3 ( e) any other relevant information. 

14 (3) Upon filing of the record with the district court, the court acquires jurisdiction over the parties 

15 as if they had been served with a summons and complaint. The department shall serve written notice upon 

16 the alleged father, as provided in 40-5-231 (2), that the issue of paternity has been referred to the district 

17 court for determination. 

18 (4) In a proceeding in the district court, the department shall appear on the issue of paternity only. 

19 The court may not appoint a guardian ad litem for the child unless the court in its discretion determines that 

20 ~ an appointment is necessary and in the best interest of the child. Neither the mother nor the child 

21 is a necessary party, but either may testify as a witness. 

22 (5) No other matter may be joined with an action to determine the existence or nonexistence of 

23 the parent and child relationship under this section. The parties shall institute an independent action to 

24 address other issues, including visitation and custody. 

25 (6) Except as provided in 25-10-711, the department is not liable for attorney fees, including fees 

26 for attorneys appointed under 40-6-119, or fees of a guardian ad litem appointed under 40-6-110." 

27 

28 Section 5. Section 40-5-237, MCA, is amended to read: 

29 "40-5-237. District court paternity proceedings -- objection to tests -- additional tests -- expert's 

30 report -- admissibility of evidence. ( 1) U In a matter referred to the district court, if an alleged father 

~na Ler,lstatlve Coundl 
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objects to the procedures for or the results of a paternity blood test, AA the alleged father shall file a written 

2 objection with the court within 20 days after service of the notice required by 40-5-236(3). The court shall 

3 order an additional paternity blood test if a written objection is timely filed or at the request of the 

4 department. An additional test must be performed by the same or another expert who is qualified in 

5 paternity blood testing. Failure of the alleged father to make a timely challenge is considered a waiver of 

6 any defense to the test results or test procedures, including the chain of custody. 

7 (2) The paternity blood test expert's completed and certified report of the results and conclusions 

8 of a paternity blood test is admissible as evidence without additional foundation testimony or other proof 

9 of authenticity and accuracy if the laboratory in which the expert performed the test is accredited for 

1 O parentage testing by the American association of blood banks. Accreditation may be established by verified 

11 statement or reference to published sources. This subsection does not limit the right of a party to contest 

12 the identity of persons submitting to testing. 

13 +2+Ql In any hearing before the court or at trial, testimony relating to sexual intercourse of the 

14 mother with any person who has been excluded from consideration as a possible father of the child 

15 involved by the results of a paternity blood test is inadmissible in evidence. 

16 fd+M:l When a paternity blood test excludes an alleged father from possible paternity, the test sflill.l 

17 be~ conclusive evidence of nonpaternity of the alleged father for all purposes in the district court." 

18 

19 Section 6. Section 40-6-102, MCA, is amended to read: 

20 "40-6-102. ParnRt aRd ehild rnlatioRship deliRed Definitions. As used in this part, the following 

21 definitions apply: 

22 ( 1) "Blood test" means a test that demonstrates through examination of genetic markers either that 

23 an alleged father is not the natural father of a child or that there is a probability that an alleged father is the 

24 natural father of a child. A blood test may include but is not limited to the human leukocyte antigen test 

25 and DNA probe technology. 

26 ill "parent "Parent and child relationship" means the legal relationship existing between a child 

27 and flis the child's natural or adoptive parents incident to which the law confers or imposes rights, 

28 privileges, duties, and obligations. It includes the mother and child relationship and the father and child 

29 relationship. 

30 (3) "Support judgment" or "support order" means an order, whether temporary or final, that 

~na Leg/stative coundl 
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provides for the periodic payment of an amount of money expressed in dollars for the support of a child, 

2 including medical and health needs, child care. education, recreation, clothing, transportation, and other 

3 related expenses and costs specific to the needs of the child." 

4 

5 Section 7. Section 40-6-105, MCA, is amended to read: 

6 "40-6-105. Presumption of paternity. {1) A ffl-aR person is presumed to be the natural father of 

7 a child if any of the following occur: 

8 (a) fl€ the person and the child's natural mother are or have been married to each other and the 

9 child is born during the marriage or within 300 days after the marriage is terminated by death, annulment, 

10 declaration of invalidity, or divorce or after a decree of separation is entered by a court; 

11 {b) beforn the child's birth, fl€ the person and the child's natural mother have attempted to marry 

12 each other by a marriage solemnized in apparent compliance with law, although the attempted marriage 

13 is or could be declared invalid, and: 

14 {i) if the attempted marriage could be declared invalid only by a court, the child is born during the 

15 attempted marriage or within 300 days after its termination by death, annulment, declaration of invalidity, 

16 or divorce; or 

17 {ii) if the attempted marriage is invalid without a court order, the child is born within 300 days after 

18 the termination of cohabitation; 

19 (cl after the child's birth, l=\e the person and the child's natural mother have married or attempted 

20 to marry each other by a marriage solemnized in apparent compliance with law, although the attempted 

21 marriage is or could be declared invalid, and: 

22 {il l=\e the person has acknowledged Ris paternity of the child in writing in accordance with 

23 subsection I 1 )(e) and the acknowledgment is filed with the department of health and environmental 

24 sciences or with the district court for the county where fl€ the person resides or for any county where the 

25 child support enforcement division of the department of social and rehabilitation services maintains a 

26 regional office; 8f 

27 (ii) with Ris the person's consent, l=\e the person is named as the child's father on the child's birth 

28 certificate; or 

29 (iii) l=\e the person is obligated to support the child under a written voluntary promise or by court 

30 order; 

~na LBQlslatlve counc/1 
- 7 - SB 36 



54th Legislature S80036.01 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

Id) while the child is under the age of majority, oo the person receives the child into His the 

person's home and openly holds eut represents the chlid to be as-1=\is the person's natural child; ef 

(e) h-e the person acknowledges~ paternity of tr1e child in a writiR§ paternity acknowledgment 

form that is provided by the department of_ social and rehabilitation services and filed with the department 

of health and environmental sciences or with the district court ot the county where h-e the person resides, 

whioh oet1rt er departmeRt shall premptlv-~~ the filin§ of the aelrnowied§ment, and she 

dees net dis1wte the aekno•,.,.lec!grwmt •tYi•h1n a reasonal.Jlo tiffle aHer boiR!J iRforFRod thereof, in a writiRg 

filed with tho department of health aoo--0-n11irenmental--soieRoos or with the distriet se1:1rt ef the sot1nty 

where the ael(nowled§ment was filed or for any count·)'. where the child support enforcement division of 

the department of social and rehabilitation services maintains a regional office. The department of health 

and environmental sciences or the district court shall acceot and file the completed form. As a part of a 

voluntary acknowledgment process, the department of social and rehabilitation services shall provide 

information to the parents regarding the rights and responsibilities of acknowledging paternity. If another 

fflilfl person is presumed under this section to be the child's father, acknowledgment may be effected only 

with the written consent of the presumed father or after the presumption has been rebutted. 

If) the scientific evidence resulting from a blood test. whether ordered by a court or administrative 

agency of competent jurisdiction or agreegto by the parties, shows a 95% or higher statistical probability 

of paternity. 

19 (2} An acknowledgment is bindi1.l9....9.lUU2fil.ent who executes it, whether or not the parent is a 

20 minor. 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

QJ.@ A presumption under this section rnay be rebutted in an appropriate action by a 

preponderance of the evidence. When tV\/Q....Q[J:ilOre conflicting presumptions arise, a presumption based 

upon a blood test is sufficient to overcome other presumptions. If there are conflicting presumptions not 

based on blood testing, the presumption that is factually founded on the weightier considerations of policy 

and logic controls. 

(4) A presumption of paternity established under this section is a sufficient basis for establishing 

a support order." 

Section 8. Section 40-6--115, MCA, is £1mended to read: 

"40-6-115. Civil action. I 1) An ar:tion under this part is a civil action governed by the rules of civil 
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1 procedure. The mother of the child and the alleged father are competent to testify and may be compelled 

2 to testify. Sections 40-6-111 (21, 40-6-11 2, and 40-6-113 apply to all actions brought under this part. 

3 (2) Testimony relating to sexual access to the mother by an unidentified ffiafl person at any time 

4 or by an identified ffiafl person at a time other than the probable time of conception of the child is 

5 inadmissible in evidence, unless offered by the mother. 

6 (3) In an action against an alleged father, evidence offered by /:l+fR the alleged father with respect 

7 to a ffiafl person who is not subject to the jurisdiction of the court concerning ~ sexual intercourse with 

8 the mother at or about the probable time of conception of the child is admissible in evidence only if the 

9 alleged father has undergone and made available to the court blood tests, the results of which do not 

10 exclude the possibility of~ the alleged father's paternity of the child. A ffii,f½ person who is identified and 

11 is subject to the jurisdiction of the court Sflail must be made a defendant in the action. 

12 14) If a blood test has been initially ordered under this part and a party objects to the blood test 

13 results, the objection must be filed within 20 days after service of the blood test results. If an objection 

14 is filed, the court shall order an additional blood test. If no objection is made, the test results are admissible 

1 5 as evidence of paternity without the need for foundation testimony or other proof of authenticity or 

16 accuracy. This subsection does not limit the right of a party to contest the identity of persons submitting 

1 7 to testing. 

18 15) If the alleged father fails to answer or to appear at a scheduled hearing or for a scheduled blood 

19 test, the district court shall enter an order declaring the alleged tether the legal father of the child. The 

20 district court may not enter an order under this section if there is more than one alleged father unless the 

21 default applies to only one of them and all others have been excluded by the results of blood testing." 

22 

23 Section 9. Section 40-6-117, MCA, is amended to read: 

24 "40-6-117. Enforcement of judgment or order. ( 1 I If existence of the father and child relationship 

25 is declared or paternity or a duty of support has been acknowledged or adjudicated under this part or under 

26 prior law, the court may order support payments to be made to the mother, the clerk of the court, or a 

27 person, corporation, or agency designated to administer them for the benefit of the child under the 

28 supervision of the court. 

29 (21 Full faith and credit must be given to a determination of paternity made by any other state, 

30 whether presumed by law, established through voluntary acknowledgment, or established by administrative 
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1 or judicial processes. 

2 ~ill Willful failure to obey the judgment or order of the court is a civil contempt of the court. All 

3 remedies for the enforcement of judgments apply. 

4 ~ill (a) A district court judgment, decree, or order that establishes or modifies a child support 

5 obligation must include a provision requiring the child support to be paid to: 

6 (i) the legal custodian of the minor child; 

7 (ii) (A) any other person, organization, or agency having legal physical custody of the minor child 

8 or collecting child support on behalf of the minor child under a legal assignment of rights; or 

9 IB) the court for the benefit of the minor child; 

1 0 (iii) any other person or agency designated as caretaker of the minor child by agreement of the legal 

11 custodian; or 

12 (iv) any assignee or other person, organization, or agency authorized to receive or collect child 

13 support. 

14 (b) A judgment, decree, or order that omits the provision required by subsection ~ ill1fil is 

15 subject to the requirements of subsection ~ ill1fil without need for an amendment to the judgment, 

16 decree, or order or for any further action by the court." 

17 

18 Section 10. Section 40-6-118, MCA, is amended to read: 

19 "40-6-118. Modification of judgment or order. The court has continuing jurisdiction to modify or 

20 revoke a judgment or order: 

21 ( 1) for future education and support; and 

22 (2) with respect to matters listed in 40-6-11613), 40-6-116(4), and 40-6-117~@, except that 

23 a court entering a judgment or order for the payment of a lump sum or the purchase of an annuity under 

24 40-6-116(4) may specify that the judgment or order may not be modified or revoked." 

25 

26 Section 11. Section 50-15-210, MCA, is amended to read: 

27 "50-15-210. Paternity acknowledgment. (1) Upon the birth of a child to a woman mother 

28 unmarried at the time of birth, the administrator or person in charge of a hospital or other institution in 

29 which the birth occurs or the midwife who attends the birth shall: 

30 (a) provide an opportunity for the child's mother and alleged father to complete an acknowledgment 

~na Ler,lslattve counell 
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1 of parentage pursuant to 40-6-105; 

2 (b) provide written information, furnished by the department of social and rehabilitation services, 

3 describing the rights and responsibilities of parentage, the benefits of having a child's paternity established, 

4 and the child's right to receive support; and 

5 (c) forward a copy of an acknowledgment signed by the mother and the father to the department. 

6 (2) The hospital, institution, or midwife is entitled to reimbursement for reasonable costs of 

7 obtaining an acknowledgment. The department of social and rehabilitation services shall establish ev rule 

8 the amount of reasonable costs, not to exceed the amount for which federal financial participation is 

9 available, and the procedures for claiming reimbursement. 

1 0 (3) Hospitals, institutions, and midwives shall use forms prescribed by the department for the 

11 

12 

acknowledgment of paternity." 
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SENATE BILL NO. 36 

INTRODUCED BY BISHOP 

SB0036.02 

APPROVED BY COMMITTEE 
ON JUDICIARY 

1 

2 

3 BY REQUEST OF THE DEPARTMENT OF SOCIAL AND REHABILITATION SERVICES 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS RELATING TO THE 

6 ESTABLISHMENT OF PATERNITY OF A CHILD; ANG AMENDING SECTIONS 40-5-232, 40-5-233, 

7 40-5-234, 40-5-236, 40-5-237, 40-6-102, 40-6-105, 40-6-115, 40-6-117, 40-6-118, AND 50-15-210, 

8 MCA: AND PROVIDING AN EFFECTIVE DATE." 

9 

10 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

11 

12 

13 

Section 1. Section 40-5-232, MCA, is amended to read: 

"40-5-232. Establishment of paternity -- 11,eauR1ptieR notice of paternity determination --

14 contents. ( 1) When the paternity of a child has not been legally established under the provisions of Title 

15 40, chapter 6, part 1, or otherwise, the department may proceed to establish paternity under the provisions 

16 of 40-5-231 through 40-5-237. An administrative hearing held under the provisions of 40-5-231 through 

17 40-5-237 is a contested case within the meaning of 2-4-102 and is subject to the provisions of Title 2, 

18 chapter 4, except as otherwise provided in 40-5-231 through 40-5-237. 

19 (2) It is presumed to be in the best interest of a child to legally determine and establish paternity. 

20 A presumption under this subsection may be rebutted by a preponderance of the evidence. 

21 (3) In any proceeding under 40-5-231 through 40-5-237, if a™ person acknowledges paternity 

22 of a child in writing and the acknowledgment is filed with the department, the department may enter an 

23 order establishing legal paternity. As a part of a voluntary acknowledgment. the department shall provide 

24 information to the parents regarding the rights and responsibilities of acknowledging paternity. An 

25 acknowledgment is binding on a parent who executes it, whether or not the parent is a minor. 

26 (4) Full faith and credit must be given to a determination of paternity made by any other state. 

27 whether presumed by law, established through voluntary acknowledgment, or established by administrative 

28 or judicial processes. 

29 !el WheR twe er mere eeRflietina pr0s1,1mptiens arise, a 11resumptien eases en a 11at0rnity eleoa 

30 test ie suffieient ta evereeme eH1er 11resumpti0ns. If there are eenflietina pres1:1m11ti0ns net eases on 
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1 aaternity blooa testing, the aresuR'latien that is faetuallv founaea en the weightier eonsiaerations of polie,· 

2 ans loaie eontrols. 

3 l4t@ifil The department shall commence proceedings to establish paternity by serving on an 

4 alleged father a notice of paternity determination. The department may not serve the notice unless it has: 

5 (a) a sworn statement from the child's mother claiming that the alleged father is the child's natural 

6 father; 

7 (b) evidence of the existence of a presumption of paternity under 40-6-105; or 

8 (c) any other reasonable cause to believe that the alleged father is the child's natural father. 

9 +&+ffiifil Service on the alleged father of the notice of paternity determination must be made as 

1 0 provided in 40-5-231 (2). The notice must include: 

11 (a) an allegation that the alleged father is the natural father of the child involved; 

12 (b) the child's name and place and date of birth; 

13 (c) the name of the child's mother and the name of the person or agency having custody of the 

14 child, if other than the mother; 

15 (d) the probable time or period of time during which conception took place; 

16 (e) a statement that if the alleged father fails to timely deny the allegation of paternity, the question 

1 7 of paternity may be resolved against the alleged father without further notice; 

18 (f) a statement that if the alleged father timely denies the allegation of paternity: 

19 (i) the alleged father is subject to compulsory paternity blood testing; 

20 (ii) a paternity blood test may result in a presumption of paternity; and 

21 (iii) upon receipt of the paternity blood test results, if the alleged father continues to deny paternity, 

22 the alleged father may request the department to refer the matter to district court for a determination of 

23 paternity. 

24 ~ The alleged father may file a written denial of paternity with the department within 20 

25 days after service of the notice of paternity determination. 

26 rn±!llifil When there is more than one alleged father of a child, the department may serve a notice 

27 of paternity determination on each alleged father in the same consolidated proceeding or in separate 

28 proceedings. Failure to serve notice on an alleged father does not prevent the department from serving 

29 notice on any other alleged father of the same child." 

30 
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Section 2. Section 40-5-233, MCA, is amended to read: 

2 "40-5-233. Establishment of paternity -- administrative hearing -- subpoena -- compulsory blood 

3 testing. ( 1) When the department receives a timely written denial of paternity, it may order the alleged 

4 father to appear for an administrative hearing. The hearing may be conducted by teleconferencing methods. 

5 If the testimony and other supplementary evidence demonstrate a reasonable probability that the alleged 

6 father had sexual intercourse with the child's mother during the probable time of the child's conception or 

7 if the evidence shows a probable existence of a presumption under 40-6-105, the department may issue 

8 a subpoena ordering the alleged father to submit to paternity blood testing. A reasonable probability of 

9 sexual intercourse during the possible time of conception may be established by affidavit of the child's 

10 mother. 

11 I 2) When there is reasonable cause to suggest that a blood test sample of a person submitting to 

12 a blood test was not the sample of the alleged father, mother, or child, an additional hearing may be held. 

13 The scope of the hearing is limited to questions involving the blood drawing or the chain of custody at the 

14 blood drawing site. The hearing officer may order retesting of any party. 

1 5 ~@ If the department does not receive a timely written denial of paternity or if an alleged father 

16 fails to appear at a scheduled hearing or for a scheduled paternity blood test, the department may enter an 

17 order declaring the alleged father the legal father of the child. The order will take effect within 10 days 

18 after entry of the default unless the alleged father before the 10th day presents good cause for failure to 

19 make a timely denial or for failure to appear at the hearing or to undergo paternity blood testing. The 

20 department may not enter an order under this section if there is more than one alleged father unless the 

21 default applies to only one of them and all others have been excluded by the results of paternity blood 

22 testing. An order issued under the provisions of this section may be set aside as provided in 40-5-235(3). 

23 ~i.11 If the rights of others and the interests of justice so require, the department may apply to 

24 any district court under the provisions of 2-4-104 for an order compelling an alleged father to submit to 

25 paternity blood testing. The court shall hear the matter as expeditiously as possible. If the court finds 

26 reasonable cause to believe that the alleged father is the natural or presumed father of the child, the court 

27 shall enter an order compelling the alleged father to submit to a paternity blood test. As provided in 

28 subsection (1), reasonable cause may be established by affidavit of the child's mother." 

29 

30 Section 3. Section 40-5-234, MCA, is amended to read: 
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"40-5-234. Paternity blood tests -- use of expert's affidavit -- effect of test results -- records --

2 presumption. 11) The department shall appoint an expert who is qualified in examining genetic markers 

3 to conduct any paternity blood test required by 40-5-233. If tAe issi;e of paternity is Foferreei to tl:1e eiistrict 

4 eo1c1rt i;neier 4 O !i 2a6, tl:le mEport' s eoFApletoei anel oertifieei report of tl:lo resi;lts anei eoneli;sions of a 

5 13oternity blooel test is adFAissible os 0 1,•ieienee withoi;t aelelitional testiFAen)' b·,• tl:le 0llpert if tAe loberatori, 

6 in wl:lieA tl:lo e11pert 13erforFAeei tl:le test is aoereeiiteei for 13arentago testing by tl:le Affieriean assoeiatien of 

7 bleed banl~s. Aeereditation FRO~• be establisl:leel b·r verified stateFAent er Foferenee to 131c1blisl:lee soi;rees. 

8 (2) An affidavit documenting the chain of custody of any blood specimen is admissible to establish 

9 Stt€ft the chain of custody. 

1 Q (3) If the scientific evidence resulting from a paternity blood test: 

11 la) conclusively shows that the alleged father could not have been the natural father, the question 

12 of paternity~ must be resolved accordingly. A finding under this subsection is sufficient to overcome 

13 a presumption created by 40-6-105. 

14 (bl shows a 95 % or higher statistical probability of paternity, the alleged father is presumed to be 

15 the natural father of the child. This presumption may be rebutted in an appropriate action in district court 

16 by a preponderance of the evidence. 

17 (cl does not exclude the alleged father and shows less than a 95% statistical probability of 

18 paternity, the test results may be weighed in conjunction with other evidence to establish paternity. 

19 {4) The department may enter an order of nonpaternity based on a blood test exclusion and may 

20 order the department of health and environmental sciences to prepare an amended or substitute birth 

21 certificate. 

22 (5) The department may enter in the support order registry established in 40-5-271 a written 

23 finding of any paternity presumption created by paternity blood test results. 

24 (6) A presumption of paternity established under this section is a sufficient basis for establishing 

2 5 a support order." 

26 

27 Section 4. Section 40-5-236, MCA, is amended to read: 

28 "40-5-236. Referral of paternity issue to district court -- record -- parties -- exclusion of other 

29 matters -- fees. I 1) If the scientific evidence resulting from a paternity blood test does not exclude the 

30 alleged father and fie the alleged father continues to deny paternity, the alleged father shall file a written 
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1 objection with the department within 20 days after service of the paternity blood test results. If the alleged 

2 father fails to make a timely objection, the alleged father is barred from later contesting a presumption of 

3 paternity created by the paternity blood test results. Upon receipt of the written objection. the department 

4 shall refer the matter to the district court for a determination based on the contents of the administrative 

5 hearing record and any further evidence that may be produced at trial. Except as otherwise provided in 

6 40-5-231 through 40-5-237, proceedings in the district court~ must be conducted pursuant to Title 40, 

7 chapter 6, part 1 . 

8 (2) The administrative record must include: 

9 (al a copy of the notice of paternity determination and the return of service thereof of the notice; 

10 lb) the alleged father's written denial of paternity, if any; 

11 (c) the transcript of the administrative hearing; 

1 2 (d) the paternity blood test results and any report of an expert based on the results; and 

13 (e) any other relevant information. 

14 (3) Upon filing of the record with the district court, the court acquires jurisdiction over the parties 

15 as if they had been served with a summons and complaint. The department shall serve written notice upon 

16 the alleged father, as provided in 40-5-231 (2), that the issue of paternity has been referred to the district 

17 court for determination. 

18 (4) In a proceeding in the district court, the department shall appear on the issue of paternity only. 

1 9 The court may not appoint a guardian ad !item for the child unless the court in its discretion determines that 

20 SHM an appointment is necessary and in the best interest of the child. Neither the mother nor the child 

21 is a necessary party, but either may testify as a witness. 

22 (5) No other matter may be joined with an action to determine the existence or nonexistence of 

23 the parent and child relationship under this section. The parties shall institute an independent action to 

24 address other issues, including visitation and custody. 

25 (6) Except as provided in 25-10-711, the department is not liable for attorney fees, including fees 

26 for attorneys appointed under 40-6-119, or fees of a guardian ad I item appointed under 40-6-110." 

27 

28 Section 5. Section 40-5-237, MCA, is amended to read: 

29 "40-5-237. District court paternity proceedings -- objection to tests -- additional tests -- expert's 

30 report -- admissibility of evidence. ( 1) U In a matter referred to the district court, if an alleged father 
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1 objects to the procedures for or the results of a paternity blood test, fie the alleged t2ther shall file a written 

2 objection with the court within 20 days after service of the notice required by 40-5-236(3). The court shall 

3 order an additional paternity blood test if a written objection is timely filed or at the request of the 

4 department. An additional test must be performed by the same or another expert who is qualified in 

5 paternity blood testing. Failure of the alleged father to make a timely challenge is considered a waiver of 

6 any defense to the test results or test procedures, including the chain of custody. 

7 (2) The paternity blood test expert's completed and certified report of the results and conclusions 

8 of a paternity blood test is admissible as evidence without additional foundation testimony or other proof 

9 of authenticity and accuracy if the laboratory in which the expert performed the test is accredited for 

1 O parentage testing by the American association of blood banks. Accreditation may be established by verified 

11 statement or reference to published sources. This subsection does not limit the right of a party to contest 

12 the identity of persons submitting to testing. 

13 rnru In any hearing before the court or at trial, testimony relating to sexual intercourse of the 

14 mother with any person who has been excluded from consideration as a possible father of the child 

15 involved by the results of a paternity blood test is inadmissible in evidence. 

16 ~H11 When a paternity blood test excludes an alleged father from possible paternity, the test sflalt 

1 7 ee ~ conclusive evidence of nonpaternity of the alleged father for all purposes in the district court." 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 6. Section 40-6-102, MCA, is amended to read: 

"40-6-102. PoreFtt 0Ftd otiild relatieRotiip dofiRed Definitions. As used in this part, the following 

definitions apply: 

( 1) "Blood test" means a test that demonstrates through examination of genetic markers either that 

an alleged father is not the natural father of a child or that there is a probability that an alleged father is the 

natural father of a child. A blood test may include but is not limited to the human leukocyte antigen test 

and DNA probe technology. 

ill "~arent "Parent and child relationship" means the legal relationship existing between a child 

and His the child's natural or adoptive parents incident to which the law confers or imposes rights, 

privileges, duties, and obligations. It includes the mother and child relationship and the father and child 

relationship. 

(3) "Support judgment" or "support order" means an order. whether temporary or final, that 
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1 provides for the periodic payment of an amount of money expressed in dollars for the support of a child, 

2 including medical and health needs, child care, education, recreation, clothing, transportation, and other 

3 related expenses and costs specific to the needs of the child." 

4 

5 Section 7. Section 40-6-105, MCA, is amended to read: 

6 "40-6-105. Presumption of paternity. (1) A ffiilR person is presumed to be the natural father of 

7 a child if any of the following occur: 

8 (a) fie the person and the child's natural mother are or have been married to each other and the 

9 child is born during the marriage or within 300 days after the marriage is terminated by death, annulment, 

10 declaration of invalidity, or divorce or after a decree of separation is entered by a court; 

11 (b) before the child's birth, fie the person and the child's natural mother have attempted to marry 

12 each other by a marriage solemnized in apparent compliance with law, although the attempted marriage 

13 is or could be declared invalid, and: 

14 (i) if the attempted marriage could be declared invalid only by a court, the child is born during the 

15 attempted marriage or within 300 days after its termination by death, annulment, declaration of invalidity, 

16 or divorce; or 

17 (ii) if the attempted marriage is invalid without a court order, the child is born within 300 days after 

18 the termination of cohabitation; 

19 (c) after the child's birth, M the person and the child's natural mother have married or attempted 

20 to marry each other by a marriage solemnized in apparent compliance with law, although the attempted 

21 marriage is or could be declared invalid, and: 

22 (i\ fie the aeFSBR has aeknowled!jed THE CHILD'S MOTHER AND THE CHILD'S ALLEGED FATHER 

23 HAVE ACKNOWLEDGED THE ALLEGED FATHER'S ms paternity of the child in writing in accordance with 

24 subsection 11 )(el and the acknowledgment is filed with the department of health and environmental 

25 sciences or with the district court for the county where M the person resides or for any county where the 

26 child support enforcement division of the department of social and rehabilitation services maintains a 

27 regional office; 8f 

28 (ii) with ms the person's consent, M the person is named as the child's father on the child's birth 

29 certificate; or 

30 (iii) M the person is obligated to support the child under a written voluntary promise or by court 
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1 order; 

2 (d) while the child is under the age of majority, !=le the person receives the child into fli& the 

3 person's home and openly holds eut represents the child to be as--fti5 the person's natural child; Si' 

4 le) He the 13eFseR aelrnewled§es THE CHILD'S MOTHER AND THE CHILD'S ALLEGED FATHER 

5 ACKNOWLEDGE THE ALLEGED FATHER'S fli& paternity of the child in a writiR§ paternity acknowledgment 

6 form that is provided by the department of social and rehabilitation services and filed with the department 

7 of health and environmental sciences or with the district court of the county where !=le the person resides, 

8 ,,.,,hieh eeurt er departffleAt shall proA1ptly iAferA1 tho A1ether of tho filiR§ of the aelrno·,..,led§Fflent, aRd she 

9 does not dispute tRe aelrnowled§Fflont within a reasonaelo tiA10 after eein§ iAforFfled thereof, iA a wFitiR§ 

1 O filed with the se13artA10Rt of health aAd eRviFeAA1eAtal seieAees er with tt-:ie sistFiet eeurt ef the eeuRty 

11 whern tt-:le aekRewles§Ffl8At was files or for any county where the child support enforcement division of 

12 the department of social and rehabilitation services maintains a regional office. The department of health 

13 and environmental sciences or the district court shall accept and file the completed form. As a part of a 

14 voluntary acknowledgment process, the department of social and rehabilitation services shall provide 

15 information to the parents regarding the rights and responsibilities of acknowledging paternity. If another 

16 fAafl person is presumed under this section to be the child's father, acknowledgment may be effected only 

17 with the written consent of the presumed father or after the presumption has been rebutted. 

18 (f) the scientific evidence resulting from a blood test, whether ordered by a court or administrative 

1 9 agency of competent jurisdiction or agreed to by the parties, shows a 95 % or higher statistical probability 

20 of paternity. 

21 (2) An acknowledgment is binding on a parent who executes it, whether or not the parent is a 

22 minor. 

23 mm A presumption under this section may be rebutted in an appropriate action by a 

24 

25 

26 

27 

28 

29 

30 

preponderance of the evidence. Wt-:leA twe er A10re eeRflietina 13r0suFA13tieRo arise, a 13resuA113ti0A eased 

u13eR 9 eleed test is suffieieAt to e1JOFOOA1e ethoF l3FOSUFAJ3tiORS. If tRere are eeRflietiREj 13resuA1ptieRS Ret 

eases eA eleed testiAa, the presuFA13tien tl=lat is faetualh• founded OA tl=le weiahtier eensideratieAs of seliey 

aAs leaie eoRtrels. 

(4) A presumption of paternity established under this section is a sufficient basis for establishing 

a support order." 
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1 Section 8. Section 40-6-115, MCA, is amended to read: 

2 "40-6-115. Civil action. (1) An action under this part is a civil action governed by the rules of civil 

3 procedure. The mother of the child and the alleged father are competent to testify and may be compelled 

4 to testify. Sections 40-6-111 (2), 40-6-112, and 40-6-113 apply to all actions brought under this part. 

5 (2) Testimony relating to sexual access to the mother by an unidentified ffl-afl person at any time 

6 or by an identified ™ person at a time other than the probable time of conception of the child is 

7 inadmissible in evidence, unless offered by the mother. 

8 (3) In an action against an alleged father, evidence offered by Riff! the alleged father with respect 

9 to a™ person who is not subject to the jurisdiction of the court concerning fli& sexual intercourse with 

10 the mother at or about the probable time of conception of the child is admissible in evidence only if the 

11 alleged father has undergone and made available to the court blood tests, the results of which do not 

12 exclude the possibility of fli& the alleged father's paternity of the child. A ffiiffi person who is identified and 

13 is subject to the jurisdiction of the court &Rall must be made a defendant in the action. 

14 (4) If a blood test has been initially ordered under this part and a party objects to the blood test 

15 results, the objection must be filed within 20 days after service of the blood test results. If an objection 

16 is filed, the court shall order an additional blood test. If no objection is made, the test results are admissible 

17 as evidence of paternity without the need for foundation testimony or other proof of authenticity or 

18 accuracy. This subsection does not limit the right of a party to contest the identity of persons submitting 

19 to testing. 

20 (5) If the alleged father fails to answer or to appear at a scheduled hearing or for a scheduled blood 

21 test, the district court shall enter an order declaring the alleged father the legal father of the child. The 

22 district court may not enter an order under this section if there is more than one alleged father unless the 

23 default applies to only one of them and all others have been excluded by the results of blood testing." 

24 

25 Section 9. Section 40-6-117, MCA, is amended to read: 

26 "40-6-117. Enforcement of judgment or order. (1) If existence of the father and child relationship 

27 is declared or paternity or a duty of support has been acknowledged or adjudicated under this part or under 

28 prior law, the court may order support payments to be made to the mother, the clerk of the court, or a 

29 person, corporation, or agency designated to administer them for the benefit of the child under the 

30 supervision of the court. 
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1 (2) Full faith and credit must be given to a determination of paternity made by any other state, 

2 whether presumed by law, established through voluntary acknowledgment, or established by administrative 

3 or judicial processes. 

4 f-2+.@l Willful failure to obey the judgment or order of the court is a civil contempt of the court. All 

5 remedies for the enforcement of judgments apply. 

6 ~ill (al A district court judgment, decree, or order that establishes or modifies a child support 

7 obligation must include a provision requiring the child support to be paid to: 

8 (il the legal custodian of the minor child; 

9 (ii) (Al any other person, organization, or agency having legal physical custody of the minor child 

10 or collecting child support on behalf of the minor child under a legal assignment of rights; or 

11 (Bl the court for the benefit of the minor child; 

12 {iii) any other person or agency designated as caretaker of the minor child by agreement of the legal 

13 custodian; or 

14 (iv) any assignee or other person, organization, or agency authorized to receive or collect child 

15 support. 

16 {bl A judgment, decree, or order that omits the provision required by subsection ~ illJ1!l is 

17 subject to the requirements of subsection ~ illJ1!l without need for an amendment to the judgment, 

18 decree, or order or for any further action by the court." 

19 

20 Section 10. Section 40-6-118, MCA, is amended to read: 

21 "40-6-118. Modification of judgment or order. The court has continuing jurisdiction to modify or 

22 revoke a judgment or order: 

23 { 1 l for future education and support; and 

24 (2) with respect to matters listed in 40-6-116(3), 40-6-116(4), and 40-6-117+-2+.@l, except that 

25 a court entering a judgment or order for the payment of a lump sum or the purchase of an annuity under 

26 40-6-116(4) may specify that the judgment or order may not be modified or revoked." 

27 

28 Section 11. Section 50-15-210, MCA, is amended to read: 

29 "50-15-210. Paternity acknowledgment. (1) Upon the birth of a child to a weffiaA mother 

30 unmarried at the time of birth, the administrator or person in charge of a hospital or other institution in 
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1 which the birth occurs or the midwife who attends the birth shall: 

2 (a) provide an opportunity for the child's mother and alleged father to complete an acknowledgment 

3 of 13aren~0!lB PATERNITY pursuant to 40-6-105; 

4 lb) provide written information, furnished by the department of social and rehabilitation services, 

5 describing the rights and responsibilities of 13aren~a!le PATERNITY, the benefits of having a child's paternity 

6 established, and the child's right to receive support; and 

7 (c) forward a copy of an acknowledgment signed by the mother and the father to the department. 

8 (2) The hospital, institution, or midwife is entitled to reimbursement for reasonable costs of 

9 obtaining an acknowledgment. The department of social and rehabilitation services shall establish &y-ffile 

1 0 the amount of reasonable costs, not to exceed the amount for which federal financial participation is 

11 available, and the procedures for claiming reimbursement. 

12 (3) Hospitals, institutions, and midwives shall use forms prescribed by the department for the 

13 acknowledgment of paternity." 

14 

15 

16 

NEW SECTION. SECTION 12. EFFECTIVE DATE. [THIS ACT) IS EFFECTIVE JULY 1, 1995. 

-END· 
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SENATE BILL NO. 36 

INTRODUCED BY BISHOP 

SB0036.03 

2 

3 

4 

BY REQUEST OF THE DEPARTMENT OF SOCIAL AND REHABILITATION SERVICES 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS RELATING TO THE 

6 ESTABLISHMENT OF PATERNITY OF A CHILD; MID AMENDING SECTIONS 40-5-232, 40-5-233, 

7 40-5-234, 40-5-236, 40-5-237, 40-6-102, 40-6-105, 40-6-115, 40-6-117, 40-6-118, AND 50-15-210, 

8 MCA; AND PROVIDING AN EFFECTIVE DATE." 

9 

10 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

11 

1 2 

13 

Section 1. Section 40-5-232, MCA, is amended to read: 

"40-5-232. Establishment of paternity •· f!FesumptieR notice of paternity determination --

14 contents. ( 1) When the paternity of a child has not been legally established under the provisions of Title 

15 40, chapter 6, part 1, or otherwise, the department may proceed to establish paternity under the provisions 

16 of 40-5-231 through 40-5-237. An administrative hearing held under the provisions of 40-5-231 through 

17 40-5-237 is a contested case within the meaning of 2-4-102 and is subject to the provisions of Title 2, 

18 chapter 4, except as otherwise provided in 40-5-231 through 40-5-237. 

19 (2/ It is presumed to be in the best interest of a child to legally determine and establish paternity. 

20 A presumption under this subsection may be rebutted by a preponderance of the evidence. 

21 (3) In any proceeding under 40-5-231 through 40-5-237, if a™ person acknowledges paternity 

22 of a child in writing and the acknowledgment is filed with the department, the department may enter an 

23 order establishing legal paternity. As a part of a voluntary acknowledgment, the department shall provide 

24 information to the parents regarding the rights and responsibilities of acknowledging paternity. An 

25 acknowledgment is binding on a parent who executes it, whether or not the parent is a minor. 

26 (4) Full faith and credit must be given to a determination of paternity made by any other state, 

27 whether presumed by law. established through voluntary acknowledgment, or established by administrative 

28 or iudicial processes. 

29 (~l When two or R'lore eonflietin!:J ares1:1ffiptions arise, a pres1:1mption eased on a paternity slood 

30 test is s1:1ffieient to o..,oreoffio other prcs1:1mptiens. If there are eon/listing pres1:1mations not eased 9fl 
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paternit'; blood testinEJ, the presumptien that is factually feunded on the weigt'ltier eonsiserations of poliey 

2 and logic centrals. 

3 f4t±filj_fil The department shall commence proceedings to establish paternity by serving on an 

4 alleged father a notice of paternity determination. The department may not serve the notice unless it has: 

5 la) a sworn statement from the child's mother claiming that the alleged father is the child's natural 

6 father; 

7 (bl evidence of the existence of a presumption of paternity under 40-6-105; or 

8 (cl any other reasonable cause to believe that the alleged father is the child's natural father. 

9 ~ Service on the alleged father of the notice of paternity determination must be made as 

10 provided in 40-5-231 (2). The notice must include: 

11 (a) an allegation that the alleged father is the natural father of the child involved; 

12 (b) the child's name and place and date of birth; 

13 (c) the name of the child's mother and the name of the person or agency having custody of the 

14 child, if other than the mother; 

15 Id) the probable time or period of time during which conception took place; 

16 (el a statement that if the alleged father fails to timely deny the allegation of paternity, the question 

17 of paternity may be resolved against the alleged father without further notice; 

18 (f) a statement that if the alleged father timely denies the allegation of paternity: 

19 Ii) the alleged father is subject to compulsory paternity blood testing; 

20 Iii) a paternity blood test may result in a presumption of paternity; and 

21 I iii) upon receipt of the paternity blood test results, if the alleged father continues to deny paternity, 

22 the alleged father may request the department to refer the matter to district court for a determination of 

23 paternity. 

24 fe.lOO.lll The alleged father may file a written denial of paternity with the department within 20 

25 days after service of the notice of paternity determination. 

26 ~ When there is more than one alleged father of a child, the department may serve a notice 

27 of paternity determination on each alleged father in the same consolidated proceeding or in separate 

28 proceedings. Failure to serve notice on an alleged father does not prevent the department from serving 

29 notice on any other alleged father of the same child." 

30 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

12 

13 

14 

1 5 

16 

17 

1 8 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 2. Section 40-5-233, MCA, is amended to read: 

"40-5-233. Establishment of paternity -- administrative hearing -- subpoena .. compulsory blood 

testing. (1) When the department receives a timely written denial of paternity, it may order the alleged 

father to appear for an administrative hearing. The hearing may be conducted by teleconferencing methods. 

If the testimony and other supplementary evidence demonstrate a reasonable probability that the alleged 

father had sexual intercourse with the child's mother during the probable time of the child's conception or 

if the evidence shows a probable existence of a presumption under 40-6-105, the department may issue 

a subpoena ordering the alleged father to submit to paternity blood testing. A reasonable probability of 

sexual intercourse during the possible time of conception may be established by affidavit of the child's 

mother. 

(2) When there is reasonable cause to suggest that a blood test sample of a person submitting to 

a blood test was not the sample of the alleged father, mother, or child, an additional hearing may be held. 

The scope of the hearing is limited to questions involving the blood drawing or the chain of custody at the 

blood drawing site. The hearing officer may order retesting of any party. 

m@ If the department does not receive a timely written denial of paternity or if an alleged father 

fails to appear at a scheduled hearing or for a scheduled paternity blood test, the department may enter an 

order declaring the alleged father the legal father of the child. The order will take effect within 10 days 

after entry of the default unless the alleged father before the 10th day presents good cause for failure to 

make a timely denial or for failure to appear at the hearing or to undergo paternity blood testing. The 

department may not enter an order under this section if there is more than one alleged father unless the 

default applies to only one of them and all others have been excluded by the results of paternity blood 

testing. An order issued under the provisions of this section may be set aside as provided in 40-5-235(3). 

fJ+J.11 If the rights of others and the interests of justice so require, the department may apply to 

any district court under the provisions of 2-4-104 for an order compelling an alleged father to submit to 

paternity blood testing. The court shall hear the matter as expeditiously as possible. If the court finds 

reasonable cause to believe that the alleged father is the natural or presumed father of the child, the court 

shall enter an order compelling the alleged father to submit to a paternity blood test. As provided in 

subsection (1 ), reasonable cause may be established by affidavit of the child's mother." 

Section 3, Section 40-5-234, MCA, is amended to read: 
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"40-5-234. Paternity blood tests -- use of expert's affidavit -- effect of test results -- records -­

presumption. ( 1) The department shall appoint an expert who is qualified in examining genetic markers 

to conduct any paternity blood test required by 40-5-233. If the issue of 13aternity Is reforred to the district 

court under 40 6 236, the e)E13ert's eompleted and eertified re13ort of the results and eonelusions of a 

13aternity sloos test is admissisle as e¥idenee without additienal testimony sy the eH13ert if the lasoratory 

in whieh the e)E13ert 13erformed the test is aeoreditod for parentage testin§ sy the /\meriean assoeiat1on of 

elood sanl(S, Aoereditation may ee estaelished by ¥erified statement or referenee to 13ublished sourees. 

(2) An affidavit documenting the chain of custody of any blood specimen is admissible to establish 

5tl€ft the chain of custody. 

(3) If the scientific evidence resulting from a paternity blood test: 

(a) conclusively shows that the alleged father could not have been the natural father, the question 

of paternity~ must be resolved accordingly. A finding under this subsection is sufficient to overcome 

a presumption created by 40-6-105. 

(b) shows a 95% or higher statistical probability of paternity, the alleged father is presumed to be 

the natural father of the child. This presumption may be rebutted in an appropriate action in district court 

by a preponderance of the evidence. 

(c) does not exclude the alleged father and shows less than a 95% statistical probability of 

paternity, the test results may be weighed in conjunction with other evidence to establish paternity. 

(4) The department may enter an order of nonpaternity based on a blood test exclusion and may 

order the department of health and environmental sciences to prepare an amended or substitute birth 

certificate. 

(5) The department may enter in the support order registry established in 40-5-271 a written 

finding of any paternity presumption created by paternity blood test results. 

(61 A presumption of paternity established under this section is a sufficient basis for establishing 

a support order," 

Section 4. Section 40-5-236, MCA, is amended to read: 

"40-5-236. Referral of paternity issue to district court -- record -- parties -- exclusion of other 

matters -- fees. ( 1) If the scientific evidence resulting from a paternity blood test does not exclude the 

alleged father and fie the alleged father continues to deny paternity, the alleged father shall file a written 
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obiection with the department within 20 days after service of the paternity blood test results. If the alleged 

father fails to make a timel•,· oeieetioA, tho alleged father is sarred troff! later eoAtestiA§ a presuffl13tioA of 

13aternity erea.ed sv the 13aternit>{ slood test results. Upon receipt of the written objection, the department 

shall refer the matter to the district court for a determination based on the contents of the administrative 

hearing record and any further evidence that may be produced at trial. Except as otherwise provided in 

40-5-231 through 40-5-237, proceedings in the district court sHall must be conducted pursuant to T'1tle 40, 

chapter 6, part 1. 

(2) The administrative record must include: 

(al a copy of the notice of paternity determination and the return of service H1ereof of the notice; 

(b) the alleged father's written denial of paternity, if any; 

(cl the transcript of the administrative hearing; 

(d) the paternity blood test results and any report of an expert based on the results; and 

le) any other relevant information. 

(3) Upon filing of the record with the district court, the court acquires jurisdiction over the parties 

as if they had been served with a summons and complaint. The department shall serve written notice upon 

the alleged father, as provided in 40-5-231 (2), that the issue of paternity has been referred to the district 

court for determination. 

(4) In a proceeding in the district court, the department shall appear on the issue of paternity only. 

The court may not appoint a guardian ad litem for the child unless the court in its discretion determines that 

5lfflf\ an appointment is necessary and in the best interest of the child. Neither the mother nor the child 

is a necessary party, but either may testify as a witness. 

(5) No other matter may be joined with an action to determine the existence or nonexistence of 

the parent and child relationship under this section. The parties shall institute an independent action to 

address other issues, including visitation and custody. 

(6) Except as provided in 25-10-711, the department is not liable for attorney fees, including fees 

tor attorneys appointed under 40-6-119, or fees of a guardian ad litem appointed under 40-6-110." 

28 Section 5. Section 40-5-237, MCA, is amended to read: 

29 "40-5-237. District court paternity proceedings •· objection to tests -· additional tests -- expert's 

30 report -- admissibility of evidence. I 1 I µ In a matter referred to the district court, if an alleged father 
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obIects to the procedures for or the results of a paternity blood test, Jcte the alleged father shall file a written 

2 obJection with the court within 20 days after service of the notice required by 40-5-236(3). The court shall 

3 order an additional paternity blood test if a written objection is timely filed or at the request of the 

4 department. An additional test must be performed by the same or another expert who is qualified In 

5 paternity blood testing. Failure of the alleged father to make a timely challenge is considered a waiver of 

6 any defense to the test results or test procedures, including the chain of custody. 

7 12) ¾e IF AN OBJECTION TO THE PATERNITY BLOOD TEST IS NOT TIMELY FILED, THE paternity 

8 blood test expert's completed and certified report of the results and conclusions of a paternity blood test 

9 is admissible as evidence without additional foundation testimony or other proof of authenticity and 

1 0 accuracy if the laboratory in which the expert performed the test is accredited for parentage testing by the 

11 American association of blood banks. Accreditation may be established by verified statement or reference 

12 to published sources. This subsection does not limit the right of a party to contest the identity of persons 

13 submitting to testing. 

14 Q+LlJ. In any hearing before the court or at trial, testimony relating to sexual intercourse of the 

15 mother with any person who has been excluded from consideration as a possible father of the child 

16 involved by the results of a paternity blood test is inadmissible in evidence. 

1 7 +;3,l-Bl When a paternity blood test excludes an alleged father from possible paternity, the test~ 

18 be 1.§_ conclusive evidence of nonpaternity of the alleged father for all purposes in the district court." 

19 

20 Section 6. Section 40-6-102, MCA, is amended to read: 

21 "40-6-102. Parent aml ehihl relatienship defined Definitions. As used in this part, the following 

22 definitions apply: 

23 ( 1) "Blood test" means a test that demonstrates through examination of genetic markers either that 

24 an alleged father is not the natural father of a child or that there is a probability that an alleged father is the 

25 natural father of a child. A blood test may include but is not limited to the human leukocyte antigen test 

26 and DNA probe technology. 

27 J1.l "f3aFeAt "Parent and child relationship" means the legal relationship existing between a child 

28 and ftis the child's natural or adoptive parents incident to which the law confers or imposes rights, 

29 privileges, duties, and obligations. It includes the mother and child relationship and the father and child 

30 relationship. 
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(3) "Support iudgment" or "support order" means an order, whether temporary or final, that 

provides for the periodic payment of an amount of money expressed in dollars for the support of a child, 

including medical and health needs, child care, education, recreation, clothing, transportation, and other 

related expenses and costs specific to the needs of the child." 

Section 7. Section 40-6-105, MCA, is amended to read: 

"40-6-105. Presumption of paternity. ( 1) A fftt:lR person is presumed to be the natural father of 

a child it any of the following occur: 

(a) He the person and the child's natural mother are or have been married to each other and the 

child is born during the marriage or within 300 days after the marriage is terminated by death, annulment, 

declaration of invalidity, or divorce or after a decree of separation is entered by a court; 

lb) before the child's birth, /cle the person and the child's natural mother have attempted to marry 

each other by a marriage solemnized in apparent compliance with law, although the attempted marriage 

is or could be declared invalid, and: 

(i) if the attempted marriage could be declared invalid only by a court, the child is born during the 

attempted marriage or within 300 days after its termination by death, annulment, declaration of invalidity, 

or divorce; or 

(ii) if the attempted marriage is invalid without a court order, the child is born within 300 days after 

the termination of cohabitation; 

(cl after the child's birth, He the person and the child's natural mother have married or attempted 

to marry each other by a marriage solemnized in apparent compliance with law, although the attempted 

marriage is or could be declared invalid, and: 

(ii /cle the persen has ael~nowledged THE CHILD'S MOTHER AND THE CHILD'S ALLEGED FATHER 

HAVE ACKNOWLEDGED THE ALLEGED FATHER'S f\+S paternity of the child in writing in accordance with 

subsection (1 )(e) and the acknowledgment is filed with th.e department of health and environmental 

sciences or with the district court for the county where He the person resides or for any county where the 

child support enforcement division of the department of social and rehabilitation services maintains a 

regional office; 0-f 

(iii with f\+S the person's consent, /cle the person is named as the child's father on the child's birth 

certificate; or 
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{iii) AA the person is obligated to support the child under a written voluntary promise or by court 

order; 

(d) while the child is under the age of majority, Re the person receives the child into HtS the 

person's home and openly l=lslEls sut represents the child to be~ the person's natural child; ef 

{e) A-8 tl=le person aelrnowleElges THE CHILD'S MOTHER AND THE CHILD'S ALLEGED FATHER 

ACKNOWLEDGE THE ALLEGED FATHER'S HtS paternity of the child in a writing paternity acknowledgment 

form that is provided by the department of social and rehabilitation services and filed with the department 

of health and environmental sciences or with the district court of the county where AA the person resides, 

whiel=l eourt or ElepartFAent shall proFAptl~• inferFA the FAother sf the filing of the ael1n0wleEl9FAent, and she 

Elees not dispute the aelrnowledgFAent within a reasonaele tiFAe after being inforFAed thereof, in a writing 

filed with the departFAent of health and en•o'ironrnental seienees or with the distriet eeurt ef the eeunty 

where tl=le aeknowleligFAent was files or for any county where the child support enforcement division of 

the department of social and rehabilitation services maintains a regional office. The department of health 

and environmental sciences or the district court shall accept and file the completed form. As a part of a 

voluntary acknowledgment process, the department of social and rehabilitation services shall provide 

information to the parents regarding the rights and responsibilities of acknowledging paternity. If another 

ff\af\ person is presumed under this section to be the child's father, acknowledgment may be effected only 

with the written consent of the presumed father or after the presumption has been rebutted. 

(fl the scientific evidence resulting from a blood test, whether ordered by a court or administrative 

agency of competent jurisdiction or agreed to by the parties, shows a 95 % or higher statistical probability 

of paternity. 

(2) An acknowledgment is binding on a parent who executes it, whether or not the parent is a 

minor. 

+2,tQl A presumption under this section may be rebutted in an appropriate action by a 

preponderance of the evidence. VVhen twe er FAore eonflieting presuFAptiens arise, a prosurnption based 

upen a sleod test is suHieiont to overeoFAe other presurnptions. If there are eonflieting 0res1:1rnptions not 

eases on blood testing, tAe sresumptien tAat is faetuall1• fo1:1ndes en the weightier oonsiserations ef aeliey 

anEl legie eentrels. 

(4) A presumption of paternity established under this section is a sufficient basis for establishing 

a support order." 

~na Leg/stative counell 
- 8 - SB 36 



54th Legislature S60036.03 

Section 8. Section 40-6- 115, MCA, is amended to read: 

2 "40-6-115. Civil action. ( 1) An action under this part is a civil action governed by the rules of civil 

3 procedure. The mother of the child and the alleged father are competent to testify and may be compelled 

4 to testify. Sections 40-6-11112), 40-6- 112, and 40-6-113 apply to all actions brought under this part. 

5 (2) Testimony relating to sexual access to the mother by an unidentified ffiafl person at any time 

6 or by an identified ffiafl person at a time other than the probable time of conception of the child is 

7 inadmissible in evidence, unless offered by the mother. 

8 (3) In an action against an alleged father, evidence offered by Him the alleged father with respect 

9 to a ffii!f\ person who is not subject to the jurisdiction of the court concerning His sexual intercourse with 

10 the mother at or about the probable time of conception of the child is admissible in evidence only if the 

11 alleged father has undergone and made available to the court blood tests, the results of which do not 

12 exclude the possibility of flis the alleged father's paternity of the child. A ffiafl person who is identified and 

1 3 is subject to the jurisdiction of the court sl=lal+ must be made a defendant in the action. 

14 14) If a blood test has been initially ordered under this part and a party obiects to the blood test 

15 results, the objection must be filed within 20 days after service of the blood test results. If an objection 

16 is filed, the court shall order an additional blood test. If no objection is made, the test results are admissible 

1 7 as evidence of paternity without the need for foundation testimony or other proof of authenticity or 

18 accuracy. This subsection does not limit the right of a party to contest the identity of persons submitting 

19 to testing. 

20 (5~ If the alleged father fails to answer or to appear at a scheduled hearing or for a scheduled blood 

21 test, the district court shall enter an order declaring the alleged father the legal father of the child. The 

22 district court may not enter an order under this section if there is more than one alleged father unless the 

23 default applies to only one of them and all others have been excluded by the results of blood testing." 

24 

25 Section 9. Section 40-6-117, MCA, is amended to read: 

26 "40-6- 117. Enforcement of judgment or order. ( 1) If existence of the father and child relationship 

2 7 is declared or paternity or a duty of support has been acknowledged or adIudicated under this part or under 

28 prior law, the court may order support payments to be made to the mother, the clerk of the court, or a 

29 person, corporation, or agency designated to administer them for the benefit of the child under the 

30 supervision of the court. 
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(2) Full faith and credit must be given to a determination of paternity made by any other state, 

whether presumed by law, established through voluntary acknowledgment, or established by administrative 

or judicial processes. 

R+lli Willful failure to obey the Judgment or order of the court is a civil contempt of the court. All 

remedies for the enforcement of judgments apply. 

mill (a) A district court judgment, decree, or order that establishes or modifies a child support 

obligation must include a provision requiring the child support to be paid to: 

(ii the legal custodian of the minor child; 

(ii) (Al any other person, organization, or agency having legal physical custody of the minor child 

or collecting child support on behalf of the minor child under a legal assignment of rights; or 

(B) the court for the benefit of the minor child; 

(iii) any other person or agency designated as caretaker of the minor child by agreement of the legal 

custodian; or 

(iv) any assignee or other person, organization, or agency authorized to receive or collect child 

support. 

(b) A judgment, decree, or order that omits the provision required by subsection ~ i±l..@l 1s 

subject to the requirements of subsection ~ i±l.1fil without need for an amendment to the judgment, 

decree, or order or for any further action by the court." 

Section 10. Section 40-6-118, MCA, is amended to read: 

"40-6-118. Modification of judgment or order. The court has continuing jurisdiction to modify or 

revoke a judgment or order: 

( 1) for future education and support; and 

(2) with respect to matters listed in 40-6-116(3), 40-6-116(4), and 40-6-117R+lli, except that 

a court entering a judgment or order for the payment of a lump sum or the purchase of an annuity under 

40-6-116(4) may specify that the judgment or order may not be modified or revoked." 

28 Section 11. Section 50-15-210, MCA, is amended to read: 

29 "50-15-210. Paternity acknowledgment. (1) Upon the birth of a child to a •YeA'lan mother 

30 unmarried at the time of birth, the administrator or person in charge of a hospital or other institution in 
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which the birth occurs or the midwife who attends the birth shall: 

2 (a) provide an opportunity for the child's mother and alleged father to complete an acknowledgment 

3 of parentage PATERNITY pursuant to 40-6-105; 

4 (b) provide written information, furnished by the department of social and rehabilitation services, 

5 describing the rights and responsibilities of JJarentage PATERNITY, the benefits of having a child's paternity 

6 established, and the child's right to receive support; and 

7 (c) forward a copy of an acknowledgment signed by the mother and the father to the department. 

8 ( 2) The hospital, institution, or midwife is entitled to reimbursement for reasonable costs of 

9 obtaining an acknowledgment. The department of social and rehabilitation services shall establish by rule 

1 O the amount of reasonable costs, not to exceed the amount for which federal financial participation is 

11 available, and the procedures for claiming reimbursement. 

12 (31 Hospitals, institutions, and midwives shall use forms prescribed by the department for the 

1 3 acknowledgment of paternity." 

14 

15 

16 

NEW SECTION. SECTION 12. EFFECTIVE DATE. [THIS ACT) IS EFFECTIVE JULY 1, 1995. 

-END-
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HOUSE C01\1MI'I"I'EE OF THE WHOLE AMENDMENT 
Senate Bill 36 

Representative Ellingson 

February 7, 1995 11:57 am 
Page 1 of 1 

Mr. Chairman: I move to amend Senate Bill 36 (third reading copy -- blue). 

Signed: __________ _ 

Representative Ellingson 

And, that such amendments to Senate Bill 36 read as follows: 

1. Page 6, line 7. 
Following: "ill" 
Strike: "The" 
Insert: "If an objection to the paternity blood test is not 

timely filed, the" 

-END-

ADOPT 

REJECT 

S83b 

HOUSE 
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HOUSE STANDING COMMITTEE REPORT 

February 3, 1995 

Page 1 of 1 

Mr. Speaker: We, the committee on Judiciary report that Senate Bill 36 (third reading copy 

-- blue) be concurred in as amended. 

And, that such amendments read: 

1. Page 5, lines 1 through 3. 

Signed: ::;--~ (_?j;?~ 
Bob Clark, Chair 

Carried by: Rep. Grimes 

Strike: "If the" on line 1 through "results." on line 3 

-END-

Committee Vote: 
Yes fl, No_/_. HOUSE 




