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SENATE BILL NO. 17 

INTRODUCED BY KEATING 

SB0017.01 

4 A BILL FOR AN ACT ENTITLED: "AN ACT DIRECTING THE DEPARTMENT OF HEALTH AND 

5 ENVIRONMENTAL SCIENCES TO TREAT HIV INFECTION IN THE SAME MANNER AS OTHER 

6 COMMUNICABLE AND SEXUALLY TRANSMITTED DISEASES; REMOVING THE WRITTEN INFORMED 

7 CONSENT REQUIREMENT FROM THE AIDS PREVENTION ACT; PROVIDING FOR EXCEPTIONS FROM 

8 KNOWLEDGE AND CONSENT REQUIREMENTS; PROVIDING THAT THE DEPARTMENT OF HEALTH AND 

9 ENVIRONMENTAL SCIENCES IS RESPONSIBLE FOR NOTIFYING POTENTIAL CONTACTS; AND AMENDING 

10 SECTIONS 50-16-1003, 50-16-1007, AND 50-16-1009, MCA." 

11 

12 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

13 

14 NEW SECTION. Section 1. AIDS, HIV-related conditions, and HIV infection to be treated as other 

15 communicable diseases. It is the intent of the legislature to treat AIDS, HIV-related conditions, and HIV 

16 infection in the same manner as other communicable and sexually transmitted diseases with regard to 

17 testing, reporting, partner notification, and disease intervention. The department shall adopt rules, as 

18 provided in 50-1-202, to reflect this policy. 

19 

20 Section 2. Section 50-16-1003, MCA, is amended to read: 

21 "50-16-1003. Definitions. As used in this part, the following definitions apply: 

22 (1) "AIDS" means acquired immune deficiency syndrome as further defined by the department in 

23 accordance with standards promulgated by the centers for disease control of the United States public health 

24 service. 

25 (2) "Contact" means: 

26 (al an individual identified by the subject of an HIV-related test as a past or present sexual partner 

27 or as a person with whom the subject has shared hypodermic needles or syringes; or 

28 (bl any other person who has been exposed to the test subject in a manner, voluntary or 

29 involuntary, that may allow HIV transmission in accordance with modes of transmission recognized by the 

30 centers for disease control of the United States public health service. 
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(3) "Department" means the department of health and environmental sciences provided for in 

2 2-15-2101. 

3 (41 "Health care facility" means a health care institution, private or public, including but not limited 

4 to a hospital, nursing home, clinic, blood bank, blood center, sperm bank, or laboratory. 

5 (5) "Health care provider" means a person who is licensed, certified, or otherwise authorized by 

6 the laws of this state to provide health care in the ordinary course of business or practice of a profession. 

7 The term does not include a person who provides health care solely through the sale or dispensing of drugs 

8 or medical devices. 

9 (6) "HIV" means the human immunodeficiency virus, identified as the causative agent of AIDS, and 

1 O all HIV and HIV-related viruses that damage the cellular branch of the human immune or neurological 

11 systems and leave the infected person immunodeficient or neurologically impaired. 

12 (7) "HIV-related condition" means a chronic disease resulting from infection with HIV, including 

13 but not limited to AIDS and asymptomatic seropositivity for HIV. 

14 (8) "HIV-related test" means a test approved by the federal food and drug administration, including 

15 but not limited to an enzyme immunoassay and a western blot, that is designed to detect the presence of 

16 HIV or antibodies to HIV. 

17 (9) "Legal guardian" means a person appointed by a court'to assume legal authority for another 

18 who has been found incapacitated or, in the case of a minor, a person who has legal custody of the minor. 

19 (10) "Local board" means a county, city, city-county, or district board of health. 

20 (11) "Local health officer" means a county, city, city-county, or district health officer appointed by 

21 the local board. 

22 ( 12) "Next of kin" means an individual who is a parent, adult child, grandparent, adult sibling, or 

23 legal spouse of a person. 

24 ( 13) "Person" means an individual, corporation, organization, or other legal entity. 

25 ( 14) "Posttest counseling" means counseling, conducted at the time that the HIV-related test results 

26 are given, and includes, at a minimum, written materials provided by the department. 

27 (15) "Pretest counseling" means the provision of counseling to the subject prior to conduct of an 

28 HIV-related test, including, at a minimum, written materials developed and provided by the department. 

29 (16) "Release of test results" means a written authorization for disclosure of HIV-related test results 

30 that: 
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1 

2 

(a) is signed and dated by the person tested or the person authorized to act for the person tested; 

and 

3 (bl specifies the nature of the information to be disclosed and to whom disclosure is authorized. 

4 (17) "Significant other" means an individual living in a current spousal relationship with another 

5 individual but who is not legally a spouse of that individual. 

6 ( 181 (a) "Written inferrnee eensent" rneans an a!Jreernent in writin!l that is freely 011ee1,1tee 13y the 

7 s1,113jeet ef an 1-111/ relatee test, b',' the s1,1bjeet's legal g1,1areian, er, if there is ne le!jal g1,1areian ane the 

8 s1,1bjeet is 1,1neenseie1,1s er etherwise rnentall',' inea19aeitatee, 13y the s1,1bjeet's n011t of l1in, si!jnifieant other, 

9 or a 19ersen eesignatee by the s1,1bjeet in hespital reeeres te aet on the s1,1bjeet's behalf, ane that inel1,1ees 

10 at least the fellowin!J: 

11 W an eJE19lanation ef the test, inel1,1ein!J its 191,1rpose, 19otential 1,1ses, lirnitatiens, ane the rneanin!J ef 

12 its res1,1lts; 

13 @ an eiEplanatien ef the 19reeee1,1res te be fellowee fer eenfieentiality, bleee erawin!l, one 

14 ee1,1nselin!l, inel1,1elin!l netifieatien that the test is vel1,1ntar>1 ane that eensent rnay be witherawn at any time 

15 1,1ntil the bloee sarn19le is taken; 

16 liiil an eu19lanatien ef whether ane te wt:iem the suejeet's narne ane test results rnay ee eiselesee; 

17 (i•,·l a staternent that the test rna•,• ee ebtaineel anonyme1,1sl 1,' if the s1,1ejeot wishes; 

18 (¥1 the narne ane aeeress ef a health earn pre¥ieer whern tho s1,1ejoet 01919ro¥os to reeei 1o'B the 

19 s1,1ejeet's test FOSlcllts anel te preYielo tho suejoet with posttost 001,1nselin!J; anel 

20 (¥ii if tl=to eonsont is for a test eein!l perferR=ieel as part ef an a1919lieatien fer insuranee, a stateR=ient 

21 that enl',' a pesitiYe test result will ee re19ertee to the elesi!Jnatoe l=tealtl=t earn 19re¥ieler one that ne!jative test 

22 results may ee eetaineel ey tl=te suejeet frern tl=te ins1,1ranee eern19any. 

23 (el Tl=te de19artrnent shall de•1ele19 a ferrn 0!Jreernent that rnay 13e usee for 191,1r19osos ef this 

24 subseetien." 

25 

26 Section 3. Section 50-16-1007, MCA, is amended to read: 

27 "50-16-1007. Testing -- counseling -- inferR1ed consent -- penalty. ( 1) An I-IIV related test rna',' 

28 ea erderee enly 13y a health eare previeer ane only after reeei't•in!l tl=te written inferrned eonsent ef: Except 

29 as provided in subsection (4), a health care provider may not test a specimen of a patient or cause a 

30 specimen to be tested for HIV infection without the knowledge and consent of: 
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(a) the subject of the test; 

2 (b) the subject's legal guardian; 

3 (cl the subject's next of kin or significant other if: 

4 (i) the subject is unconscious or otherwise mentally incapacitated; 

5 (ii) there is no legal guardian; 

6 (iii) there are medical indications of an HIV-related condition; and 

7 (iv) the test is advisable in order to determine the proper course of treatment of the subject; or 

8 (d) the subject's next of kin or significant other or the person, if any, designated by the subject 

9 in hospital records to act on the subject's behalf if: 

1 O (i) the subject is in a hospital; and 

11 (ii) the circumstances in subsections (1 )(c)(i) through ( 1 )(c)(iv) exist. 

12 (2) When a health care provider orders an HIV-related test, the provider also certifies that iAierFRoel 

13 consent has boon received prior to ordering an HIV-related test. 

14 (3) Before the subject of the test e1tee1des aA iRfoFFflee eeAsoRt agFeemeRt gives consent, tho 

15 health care provider ordering the test or the provider's designee ffll:l&t shall give protest counseling to: 

16 (a) the subject; 

17 (b) the subject's legal guardian; 

18 (c) the subject's next of kin or significant other if: 

19 (i) the subject is unconscious or otherwise mentally incapacitated; and 

20 (ii) there is no guardian; or 

21 (d) the subject's next of kin or significant other or the person, if any, designated by the subject 

22 in hospital records to act on tho subject's behalf if: 

23 (i) the subject is in the hospital; and 

24 (ii) the circumstances in subsections (1 )(c)(i) and (1 )(c)(ii) exist. 

25 (4) Consent need not be given: 

26 (a} in the performance of an HIV-related test by a health care provider or health care facility that 

27 procures, processes. distributes, or uses a human body part donated for a purpose specified under Title 72, 

28 chapter 17, if the test is necessary to ensure medical acceptability of tho gift for the purposes intended: 

29 (b) in the performance of an HIV-related test for the purpose of research if the testing is performed 

30 in a manner by which the identity of the test subject is not known and may not be retrieved by the 

~na Legislative Coundt 
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1 researcher; 

2 (cl when a health care provider or a custodial employee of the department of corrections and 

3 human services is exposed to blood or other bodily fluids that may be HIV-infected: 

4 (d) when a patient's medical condition is such that knowledge and consent cannot be obtained; 

5 (el when the testing is done as part of seroprevalence surveys if all personal identifiers are removed 

6 from the specimens prior to laboratory testing; or 

7 (fl in the performance of an HIV-related test conducted pursuant to 50-18-107 or 50-18-108, with 

8 the exception that the pretest and posttest counseling must still be given. 

9 (5) A pati'ent tested for HIV infection without the patient's knowledge and consent must be given 

10 notice promptly, personally, and confidentially that a specimen was taken and that the result of the test 

11 may be obtained upon request of the patient. 

1 2 11) A health eare pre•,ider _whe dees net pre\'ide HIV related tests on an anen•(mous 13asis shall 

13 inform eaeh persen whe wishes to 13e tested that anenyrneus testin!l is a¥ailasle at eno ef the 

14 eeunselin!J tostiA!l sites estai3Iished 13•~ the departffient, or elsewhere. 

15 fltt!fil. The subject of an HIV-related test or any of the subject's representatives authorized by 

16 subsection (1) to act in the subject's stead shall designate, as part of a written informed the consent, a 

17 health care provider to receive the results of an HIV-related test. The designated health care provider shall 

18 inform the subject or the subject's representative of the results in person. 

19 ™ill At the time that the subject of a test or the subject's representative is given the test results, 

20 the health care provider or the provider's designee shall give the subject or the subject's representative 

21 posttest counseling. 

22 +++J.fil If a test is performed as part of an application for insurance, the insurance company ffil:l&t 

23 shall ensure that: 

24 

25 

26 

(a) negative results can be obtained by the subject or the subject's representative upon request; 

and 

(bl positive results are ,returned to the health care provider designated by the subject or the 

27 subject's representative. 

28 ~ifil A minor may consent or refuse to consent to be the subject of an HIV-related test, pursuant 

29 to 41-1-402. 

30 191 Sui3seetione (11 thFOu!lh 161 Ela net apply ta: 
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1 (a) th-e J'IBrferFRaAee of aA HIV relates test ey a health eare J'IFe',iser or health sare foeility that 

2 J'lree1c1res, J'IFeoesses, Elistrie1c1tes, er tcJses a h1c1FRaA eeev J'IBFt seAateEl for a i:,1cJr13ese s13esifies tcJAEler Title 72, 

3 ehal'lter 17, if the test is Aeeossarv te assmo FReElieal aeee13taeility of the gift for tho f"tcJrJ'losos iAteAEleEl; 

4 (bl tho J'IBFferFRaAee of aA HIV relatoEl test for the J'llclrJ'IOSO of rosoareh if the testiAQ is J'lerferFReEl 

5 iA a FRaAAer ey whieh tho iEloAtity ef the test stcJejeet is Aet kAOWA aAEl FRay Rot 88 retrie~•ee ey the 

6 researeher; 

7 (e) the 13erfeFFRBA88 ef BA HIV relateEl test 't','hBA: 

8 (i) the stcJ8jeet of the test is tcJAeeAseiotcJs or otherwise FReAtallv iAoa13aoitateEl; 

9 (ii) tAero are FROElieal iAElieatiOAS of BA HIV rolatoe OOASitieA; 

10 (iii) the test is BSYiSB8I8 iA oreer ta EletBFFRiAe the J3FOJ30F OOlclFSe ef treatFReAt et tho 81cJ8jeet; BAEl 

11 li.,.I AOAo of the iAEli·ris1c1als listee iA StcJ8SeetieA 1111b). (1l(e). er (1)1Ell 01<ists er is aYa;,laele withiA 

12 a roaseAaele tiFRe after tAe test is EloterFRiAes ta ee aevisa8Ie; or 

13 (Ell the J'IOrferFRaAee ef aA HIV relatee test eeAEltcJetos J'llclFStcJaAt ta eO 18 107 er eO 18 108, witA 

14 the e1<eeJ'ltioA that the 13retest BAS 130sttest OOlcJASOliAg FRlcJSt still 80 giYOA. 

15 { 1 O) la) If an agent or employee of a health care facility, a health care provider with privileges at 

16 the health care facility, or a person providing emergency services who is described in 50-16-702 has been 

17 voluntarily or involuntarily exposed to a patient in a manner that may allpw infection by HIV by a mode of 

18 transmission recognized by the centers for disease control of the United States public health service, the 

19 physician of the patient shall, upon request of the exposed person, notify the patient of the exposure and 

20 seek writteA iAferFRoel consent in accordance with guidelines of the centers for disease control for an 

21 HIV-related test of the patient. If writteA iAformos consent cannot be obtained, tho health care facility, in 

22 accordance with the infectious disease exposure guidelines of the health care facility, may, without the 

23 consent of the patient, conduct the test on previously drawn blood or previously collected bodily fluids to 

24 determine if the patient is in fact infected. A health care facility is not required to perform a test authorized 

25 in this subsection. If a test is conducted pursuant to this subsection, the health care facility shall inform 

26 the patient of the results and provide the patient with posttest counseling. The patient may not be charged 

27 for a test performed pursuant to this subsection. The results of a test performed pursuant to this 

28 subsection may not be made part of the patient's record and are subject to 50-16-1009{ 1). 

29 {b) For the purposes of this subsection 11.Ql, "wriHoR iAferFRoEI OOADOAt" "consent" means an 

30 agreement iA writiAQ that is freely executed, either orally or in writing I by the subject of an HIV-related test, 
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1 by the subject's legal guardian, or, if there is no legal guardian and the subject is incapacitated, by the 

2 subject's next of kin, significant other, or a person designated by the subject in hospital records to act on 

3 the subject's behalf. 

4 (11) A knowing or purposeful violation of this section is a misdemeanor punishable by a fine of 

5 $1,000 or imprisonment for up to 6 months, or both." 

6 

7 Section 4. Section 50-16-1009, MCA, is amended to read: 

8 "50-16-1009. Confidentiality ofrecords -- notification of contacts -- penalty for unlawful disclosure. 

9 I 1) Except as provided in subsection (2), a person may not disclose or be compelled to disclose the identity 

10 of a subject of an HIV-related test or the results of a test in a manner that permits identification of the 

11 subject of the test, except to the extent allowed under the Uniform Health Care Information Act, Title 50, 

12 chapter 16, part 5. 

13 (2) A local board, local health officer, or the department may disclose the identity of the subject 

14 of an HIV-related test or the test results only to the extent illlowed by the Government Health Care 

15 Information Act, Title 50, chapter 16, part 6, unless it is in possession of that information because a health 

16 care provider employed by it provided health care to the subject, in which case the Uniform Health Care 

17 Information Act governs the release of that information. 

18 (3) # After a health care provider informs the subject of an HIV-related test that the results are 

19 positive and submits the report to the department, the 13re~·ieer department or a local health officer shall 

20 eAee1:1rage obtain from the subject to Ratify the names of persons who are potential contacts. If the s1:10jeet 

21 is 1:1na0lo or 1:1Awilling to Aeti#t,· all eentaets, tl=le l=loaltl=I ears we·,•ieer FRay aslE the s1:1ejeot te eisolese 

22 vel1:1Atarily tho ieeAtitios of the eontaots and to a1:1thorize AetifioatioA ef those oeAtaots 13y a Aoalth eare 

23 J3ro¥ieor. The department or a local health officer shall notify contacts of their potential exposure. A 

24 notification may state only that the contact may have been exposed to HIV and may not include the time 

25 or place of possible exposure or the identity of the subject of the test. The notification must include pretest 

26 counseling and information regarding testing. 

27 (4) A person who discloses or compels another to disclose confidential health care information in 

28 violation of this section is guilty of a misdemeanor punishable by a fine of $1,000 or imprisonment for 1 

29 year, or both." 

30 
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1 NEW SECTION. Section 5. Codification instruction. [Section 11 is intended to be codified as an 

2 integral part of Title 50, chapter 16, part 10, and the provisions of Title 50, chapter 16, part 10, apply to 

3 [section 1]. 

4 -END-

~!!J!n• Lt1r,lslatlve Coundl 
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for SB0017, as introduced 

DESCRIPTION OF PROPOSED LEGISLATION: 
A bill directing the Department of Health and Environmental Sciences (DHES) to treat HIV 
infection the same as other communicable diseases. 

ASSUMPTIONS: 
1. No new duties are required of the state DHES or other government entities. 

FISCAL IMPACT: No fiscal impact. 

Expenditures: No new expenditures will be required. 

Revenues: No new revenues will be generated. 

EFFECT ON COUNTY OR OTHER LOCAL REVENUES OR EXPENDITURES: 

No impact on local revenues or expenditures. 

~D :£, .... L-2-91 
DAVID LEWIS, BUDGET DIRECTOR DATE 
Office of Budget and Program Planning 

TOM 

introduced 

DATE 
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3 

SENATE BILL NO. 17 

INTRODUCED BY KEATING 

SB0017.02 

APPROVED BY COM ON PUBLIC 
HEALTH, WELFARE & SAFETY 

4 A BILL FOR AN ACT ENTITLED: "AN ACT DIRECTING THE DEPARTMENT OF HEAL TH AND 

5 ENVIRONMENTAL SCIENCES TO TREAT HIV INFECTION IN THE SAME MANNER AS OTHER 

6 COMMUNICABLE AND SEXUALLY TRANSMITTED DISEASES; REMOVING THE WRITTEN INFORMED 

7 CONSENT REQUIREMENT FROM THE AIDS PREVENTION ACT; PROVIDING FOR EXCEPTIONS FROM 

8 KNOWLEDGE AND CONSENT REQUIREMENTS; PROVIDING THAT THE DEPAF!TMEPJT OF I-IEALTI-I />,Pm 

9 ENVIF!ONMEPHAL SCIENCES IS RESPONSIBLE FOF! NOTIFYING LOCAL HEAL TH OFFICER SHALL ENSURE 

10 THATPOTENTIALCONTACTSARE NOTIFIED; AND AMENDING SECTIONS 50-16-1003, 50-16-1007, AND 

11 50-16-1009, MCA." 

12 

13 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

14 

15 NEW SECTION. Section 1. AIDS, HIV-related conditions, and HIV infection to be treated as other 

16 communicable diseases. It is the intent of the legislature to treat AIDS, HIV-related conditions, and HIV 

17 infection in the same manner as other communicable and sexually transmitted diseases with regard to 

18 testing, reporting, partner notification, and disease intervention. The department shall adopt rules, as 

19 provided in 50-1-202, to reflect this policy. 

20 

21 Section 2. Section 50-16-1003, MCA, is amended to read: 

22 "50-16-1003. Definitions. As used in this part, the following definitions apply: 

23 (1) "AIDS" means acquired immune deficiency syndrome as further defined by the department in 

24 accordance with standards promulgated by the centers for disease control of the United States public health 

25 service. 

26 12) "Contact" means: 

27 (a) an individual identified by the subject of an HIV-related test as a past or present sexual partner 

28 or as a person with whom the subject has shared hypodermic needles or syringes; or 

29 (b) any other person who has been exposed to the test subject in a manner, voluntary or 

30 involuntary, that may allow HIV transmission in accordance with modes of transmission recognized by the 
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centers for disease cor1trol of the United States public health service. 

2 (3) "Department" means the department of health and environmental science·, provided tor 11• 

3 2-152101. 

4 (41 "Health care tacility" means a health care institution, private or public, including but not limited 

5 to a hospital, nursing home, clinic, blood bank, blood center, sperm bank, or laboratory. 

6 (fil "Health care provider" means a person who is licensed, certified, or otherwise authorized b·1 

7 the laws of this state to provide health care in the ordinary course of business or practice of a profession. 

8 The term does not include a person who provides health care solely through the sale or dispensing of drug, 

9 or medical devices. 

1 0 16) "HIV" means the human immunodeficiency virus, identified as the causative agent of AIDS, and 

11 all HIV and HIV-related viruses that damage the cellular branch of the human immune or neurologica' 

12 systems and leave the infected person immunodeficient or neurologically impaired. 

13 17) "HIV-related condition" means a chronic disease resulting from infection with HIV, inciudin>J 

14 but not i1m1ted to AIDS and asymptomatic seropositivity for HIV. 

15 (8) "HIV-related test" means a test approved by the federal food and drug administration, including 

16 but not limited to an enzyme immunoassay and a western blot, that is designed to detect the presence of 

1 7 HIV or antibodies to HIV. 

18 (9) "Legal guard:an" means a person appointed by a court to assume legal authority for another 

19 who has been found incapctcitated or, in the case of a minor, a person who has legal custody of the minor. 

20 i 1 0) "Local board" means a county, city, city-county, or district board of health. 

21 111) "Local health officer" rneans a county, city, city-county, or district health officer appointed by 

22 the local board. 

23 112) "Next oi kin" rneans an individual who is a parent, adult child, grandparent, adult sibling, o; 

24 legal spouse of a person. 

25 (13) "Person" means an individual, corporation, organization, or other legal entity. 

26 I 14) "Posttest counseling" means counseling, conducted at the time that. the HIV-related test results 

27 are given, and includes, at a mir1imum, written materials prc1V1ded tiy the department. 

28 I 15) "Pretest counseling" means the provision of counseling to tt1e subject prior to conduct of ar, 

29 HIV-related test, includir1g, at a minimum, written materials developed and provided by the departmer1:. 

30 (16) "Release of test results" means a written authorization for disclosure of HIV-related test results 
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that: 

2 

3 

la) is signed and dated by the person tested or the person authorized to act for the person tested; 

and 

4 lb) specifies the nature of the information to be disclosed and to whom disclosure is authorized. 

5 117) "Significant other" means an individual living in a current spousal relationship with another 

6 individual but who is not legally a spouse of that individual. 

7 1181 lal "WritteA iAfOrFAes eeAseAt" FAe□ As □A □ §reemeAt iA writiA§ that is freely eJ<eeutes b'y' the 

8 subjeet et □ A I-IIV relates test, by the subjeet's legal §Uarsian, er, if there is no legal §UarsiaA aAs the 

9 subject is unconscious or otherwise FAentally iAca13acitated, by the subjeet's ne)(t of kin, si§niticant other, 

10 or a 13erson sesi§Aated by the subject in hos13ital recorss to aet DA the subjeet's behalf, ans that iAeluses 

11 at least the followin§: 

12 (i) □A eH13lanation of the test, inelusiA§ its 13ur13ose, 13oteAtial uses, liFAitatioAs, □ As the FAeaAiA§ ef 

13 its results; 

14 liil an el113lanation of the 13reoesures to be followes for oonfisoAtiality, bloes srawin§, ans 

15 counseliA§, inolusiA§ Aotification that the test is veluntary □ As that consent may be withsrawA at any tiFAe 

16 uAtil the bloos sam13le is tal1en; 

17 (iiil an m113lanation of whether □ As to wheFA the subject's name ans test results FA □ y be discloses; 

18 {iv) a stateFAeAt that the test may be obtaines aAoAyFAeusly if the subject wishes; 

19 Iv) the name and assress of a health oare woviser whom the subjeot a1313roves to receive the 

20 subject's test results ans to 13revide the subject with 13osttest counselin§; ans 

21 !vii if the conseAt is for a test beiA§ 13erformed as 13art of an a1313lication for insurance, a statement 

22 that onl1• a 13ositive test result will be re13ortes to the sesi§A □tecl health care 13reviser and that ne§ative test 

23 results may be obtaiAos B',' the subject from the insurance ceFA13 □ A')'. 

24 Is) The dei,artmeAt shall sevelop a form a§reemeAt that FAay 130 used for 13urpos0s ef this 

25 subseetien." 

26 

27 Section 3. Section 50-16-1007, MCA, is amended to read: 

28 "50-16-1007. Testing -- counseling• informeEI consent -- penalty. 11) An I-IIV relates test FA □y 

29 se orsered only b•, a health eare 13roviEler ans onl'y' after reeeivin§ the written informeEl consent of: Except 

30 as provided in subsection (4), a health care provider may not test a specimen of a patient or cause a 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

specimen to be tested for HIV infection without the knowledge and consent of: 

(al the subject of the test; 

(bl the subject's legal guardian; 

(cl the subject's next of kin or significant other if: 

(ii the subject is unconscious or otherwise mentally incapacitated; 

(ii) there is no legal guardian; 

(iii) there are medical indications of an HIV-related condition; and 

(ivi the test is advisable in order to determine the proper course of treatment of the subject; or 

(dl the subIect's next of kin or significant other or the person, if any, designated by the subIect 

in hospital records to act on the subject's behalf if: 

(ii the subject is in a hospital; and 

(ii) the circumstances in subsections I 1 )(cllil through ( 1 I (cl(iv) exist. 

(21 When a health care provider orders an HIV-related test, the provider also certifies that~ 

consent has been received prior to ordering an HIV-related test. 

(3) Before the subject of the test executes an informed consent agreement gives consent, the 

health care provider ordering the test or the provider's designee ffiY5-t shall give pretest counseling to: 

(a) the subject; 

(bl the subject's legal guardian; 

(cl the subject's next of kin or significant other if: 

(I) the subIect is unconscious or otherwise mentally incapacitated; and 

(iii there is no guardian; or 

(di the subject's next of kin or significant other or the person, if any, designated by the subjec, 

in hospital records to act on the subject's behalf if: 

!ii the sub;ect is in the hospital; and 

(iii the circumstances in subsections (1 )(cl(i) and (1 )(c)(ii) exist. 

141 Consent need not be given: 

.@l in the performance of an HIV-related test by a health care provider or health care facility tlu: 

procures, processes_,__Qi_stributes, or uses a human bod__y _ _Ra__rJ_donated for a purpose specified under Title 72. 

chapter 17, if the test is necessary to ensure medical acceptability of the gift for the purposes intenaed; 

ii;>) in the performance of an HIV-related test for the purpose of research if the testing is performed 

~na Leg/stative council 
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13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

in a manner by which the identity of the test subject is not known and may not be retrieved by the 

researcher; 

(cl when a health care provider or a custodial employee of the department of corrections and 

human services is exposed to blood or other bodily fluids that may be HIV-infected; 

(d) when a patient's medical condition is such that knowledge and consent cannot be obtained; 

(el when the testing is done as part of seroprevalence surveys if all personal identifiers are removed 

from the specimens prior to laboratory testing; or 

(fl in the performance of an HIV-related test conducted pursuant to 50-18-107 or 50-18-108, with 

the exception that the pretest and posttest counseling must still. be given. 

(5l A patient tested for HIV infection without the patient's knowledge and consent must be given 

notice promptly, personally, and confidentially that a specimen was taken and that the result of the test 

may be obtained upon request of the patient. 

(4) /\ health eare flravider wha does not flrovide HIV related tests an an ananvmaus i3asis shall 

inform eaeh flerson wha .,..,ishes ta i3e testes that ananymaus testing is available at one of the 

eeunselin§ testin§ sites established i3y the deflartment, or elsewhere. 

(6l A HEALTH CARE PROVIDER MAY PROVIDE HIV-RELATED TESTS ON AN ANONYMOUS BASIS. 

+a-l±fili1l The subject of an HIV-related test or any of the subject's representatives authorized by 

subsection 11) to act in the subject's stead shall designate, as part of a written informed the consent, a 

health care provider to receive the results of an HIV-related test. The designated health care provider shall 

inform the subject or the subject's representative of the results in person. 

~ At the time that the subject of a test or the subject's representative is given the test 

results, the health care provider or the provider's designee shall give the subject or the subject's 

representative posttest counseling. 

f7+±fil:j_fil If a test is performed as part of an application for insurance, the insurance company mHSi: 

shall ensure that: 

la) negative results can be obtained by the subject or the subject's representative upon request; 

and 

(b) positive results are returned to the health care provider designated by the subject or the 

subject's representative. 

~ A minor may consent or refuse to consent to be the subject of an HIV-related test, 

~na Legfslatfve councfl 
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pursuant to 41-1-402. 

(91 ~ubseet1ons 11 I through 161 do not apply to: 

(al the performanoe of an I-IIV related test by a health oare pro 1,ider or health e-are--f.oc-il+t-y---tfl-ilt 

proeures, prooesses, distributes, er uses a human bod'p' part donated for a purpose speo1fied under Title 72, 

ohapter 17, if the test is neoessary to assure medioal aeeeptability of the gift for the purposes intended; 

(bl the performanoe of an I-IIV related test for the purpose of research if the testing is performed 

in a manner b•,' which the identity of the test subjeet is not kno 1Nn and may not be retrie,•ed b1' the 

researoher; 

(el the performanoo of an I-IIV related test when: 

(i) the subjeot of tho test is unoonsoious or otherv,•ise mentally incapacitated; 

(iii there are medical indioations of an I-IIV related condition; 

(iii) the test is ad·,isable in order to determine the proper course of treatment of the subject; and 

(iv) none of the individuals listed in subseotion (1)(bl, (l)(c), or (1)(EI) 0l(ists or is available withifl 

a reasonable time after the test is determined to be advisable; or 

(di the performanoe of an HIV related test oondueteEI pursuant to 60 18 107 or 60 1B 108, with 

the mcception that the pretest and posttest oounseling must still be given. 

t+Gti1.1J. (al If an agent or employee of a health care facility, a health care provider with privileges 

at the health care facility, or a person providing emergency services who is described in 50-16-702 has 

been voluntarily or involuntarily exposed to a patient in a manner that may allow infection by HIV by a 

mode of transmission recognized by the centers for disease control of the United States public health 

service, the physician of the patient shall, upon request of the exposed person, notify the patient of the 

exposure and seek written informed consent in accordance with guidelines of the centers for disease control 

for an HIV-related test of the patient. If written informed consent cannot be obtained, the health care 

facility, in accordance with the infectious disease exposure guidelines of the health care facility, may, 

without the conserlt of the patient, conduct the test on previously drawn blood or previously collected 

bodily fluids to determine if the patient is in fact infected. A health care facility is not required to perform 

a test authorized in this subsection. If a test is conducted pursuant to this subsection, the health care 

facility shall inform the patient of the results and provide the patient with posttest counseling. The patient 

may not be charged for a test performed pursuant to this subsection. The results of a test performed 

pursuant to this subsection may not be made part of the patient's record and are subject to 50-16-100911 I. 

~na Leg/stative council 
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lb) For the purposes of this subsection f::l::fililll, "written inlorffled consent" "consent" means an 

2 agreement in writing that is freely executed, either orally or in writing, by the subject of an HIV-related test, 

3 by the subject's legal guardian, or, if there is no legal guardian and the subject is incapacitated, by the 

4 subject's next of kin, significant other, or a person designated by the subject in hospital records to act on 

5 the subject's behalf. 

6 t++lilll A knowing or purposeful violation of this section is a misdemeanor punishable by a fine 

7 of $1,000 or imprisonment for up to 6 months, or both." 

8 

9 Section 4. Section 50-16-1009, MCA, is amended to read: 

1 O "50-16-1009. Confidentiality of records-· notification of contacts•· penalty for unlawful disclosure. 

11 11 I Except as provided in subsection 121, a person may not disclose or be compelled to disclose the identity 

12 of a subject of an HIV-related test or the results of a test in a manner that permits identification of the 

13 subject of the test, except to the extent allowed under the Uniform Health Care Information Act, Title 50, 

14 chapter 16, part 5. 

15 121 A local board, local health officer, or the department may disclose the identity of the subject 

16 of an HIV-related test or the test results only to the extent allowed by the Government Health Care 

17 Information Act, Title 50, chapter 16, part 6, unless it is in possession of that information because a health 

18 care provider employed by it provided health care to the subject, in which case the Uniform Health Care 

19 Information Act governs the release of that information. 

20 131 1-f After a health care provider informs the subject of an HIV-related test that the results are 

21 positive and subfflits the report to the departffient, the 13rovider departffient or a local health officer shall 

22 encourage oi:Jtain froffi the sul:Jject to notify the Aaffies el 13ersens who are 13otential eentaets, THE HEALTH 

23 CARE PROVIDER SHALL NOTIFY THE LOCAL HEALTH OFFICER. II the sui:Jject is unai:Jle or unwilling to 

24 notify all contaots, the health care 13revider ffiay asl( tho sul:Jjeot to diselose voluntarily the ietentities of the 

25 eontacts anEI to authorize notification of those eontaets by a health care 13rovider. The department er a 

26 local health officer shall notify contacts ENSURE THAT CONTACTS ARE NOTIFIED of their potential 

27 exposure. A notification may state only that the contact may have been exposed to HIV and may not 

28 include the time or place of possible exposure or the identity of the subject of the test. The notification 

29 must include pretest counseling afl4, information regarding testing, AND APPROPRIATE FOLLOWUP FOR 

30 PERSONS EXHIBITING HIGH-RISK BEHAVIOR. 

~na teg/slat/ve council 
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141 A person who discloses or compels another to disclose confidential health care information i,-, 

2 violation of this section ,is guilty of a misdemeanor punishable by a fine of $1,000 or imprisonment for 

3 year, or hoth." 

4 

5 NEW SECTION. Section 5. Codification instruction. [Section 1 I is intended to be cod1f1ed as an 

6 integral part of Title 50, chapter 16, part 10, and the provisions of Title 50, chapter 16, part 10, apply to 

7 [section 1 ). 

8 -END-

~na Legislative council 
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2 

3 

SENATE BILL NO. 17 

INTRODUCED BY KEATING 

SB0017.02 

4 A BILL FOR AN ACT ENTITLED: "AN ACT DIRECTING THE DEPARTMENT OF HEALTH AND 

5 ENVIRONMENTAL SCIENCES TO TREAT HIV INFECTION IN THE SAME MANNER AS OTHER 

6 COMMUNICABLE AND SEXUALLY TRANSMITTED DISEASES; REMOVING THE WRITTEN INFORMED 

7 CONSENT REQUIREMENT FROM THE AIDS PREVENTION ACT; PROVIDING FOR EXCEPTIONS FROM 

8 KNOWLEDGE AND CONSENT REQUIREMENTS; PROVIDING THAT THE 9EP,I\RTMENT 01= MEAbTM /r,PIQ 

9 ENVIRmlMliPIT.C\b SClliPlCES IS RliSPQPISl8bli !=OR PIOTll=YINc;; LOCAL HEAL TH OFFICER SHALL ENSURE 

10 THATPOTENTIALCONTACTSARE NOTIFIED; AND AMENDING SECTIONS 50-16-1003, 50-16-1007, AND 

11 50-16-1009, MCA." 

12 

13 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

14 

15 NEW SECTION. Section 1. AIDS, HIV-related conditions, and HIV infection to be treated as other 

16 communicable diseases. It is the intent of the legislature to treat AIDS, HIV-related conditions, and HIV 

17 infection in the same manner as other communicable and sexually transmitted diseases· with regard to 

18 testing, reporting, partner notification, and disease intervention. The department shall adopt rules, as 

19 provided in 50-1-202, to reflect this policy. 

20 

21 Section 2. Section 50-16-1003, MCA, is amended to read: 

22 "50-16-100.3. Definitions. As used in this part, the following definitions apply: 

23 ( 1) "AIDS" means acquired immune deficiency syndrome as further defined by the department in 

24 accordance with standards promulgated by the centers for disease control of the United States public health 

25 service. 

26 (2) "Contact" means: 

27 (a) an individual identified by the subject of an HIV-related test as a past or present sexual partner 

28 or as a person with whom the subject has shared hypodermic needles or syringes; or 

29 (b) any other person who has been exposed to the test subject in a manner, voluntary or 

30 involuntary, that may allow HIV transmission in accordance with modes of transmission recognized by the 

~- , .. ,.,.tht. COflndl 
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centers for disease control of the United States public health service. 

2 (3) "Department" means the department of health and environmental sciences provided for in 

3 2-15-2101. 

4 (4) "Health care facility" means a health care institution, private or public, including but not limited 

5 to a hospital, nursing home, clinic, blood bank, blood center, sperm bank, or laboratory. 

6 (5) "Health care provider" means a person who is licensed, certified, or otherwise authorized by 

7 the laws of this state to provide health care in the ordinary course of business or practice of a profession. 

8 The term does not include a person who provides health care solely through the sale or dispensing of drugs 

9 or medical devices. 

1 O (6) "HIV" means the human immunodeficiency virus, identified as the causative agent of AIDS, and 

11 all HIV and HIV-related viruses that damage the cellular branch of the human immune or neurological 

12 systems and leave the infected person immunodeficient or neurologically impaired. 

13 (7) "HIV-related condition" means a chronic disease resulting from infection with HIV, including 

14 but not limited to AIDS and asymptomatic seropositivity for HIV. 

15 (8) "HIV-related test" means a test approved by the federal food and drug administration, including 

16 but not limited to an enzyme immunoassay and a western blot, that is designed to detect the presence of 

17 HIV or antibodies to HIV. 

18 (9) "Legal guardian" means a person appointed by a court to assume legal authority for another 

19 who has been found incapacitated or, in the case of a minor, a person who has legal custody of the minor. 

20 (10) "Local board" means a county, city, city-county, or district board of health. 

21 (11) "Local health officer" means a county, city, city-county, or district health officer appointed by 

22 the local board. 

23 (12) "Next of kin" means an individual who is a parent, adult child, grandparent, adult sibling, or 

24 legal spouse of a person. 

25 (13) "Person" means an individual, corporation, organization, or other legal entity. 

26 ( 14) "Posttest counseling" means counseling, conducted at the time that the HIV-related test results 

27 are given, and includes, at a minimum, written materials provided by the department. 

28 (15) "Pretest counseling" means the provision of counseling to the subject prior to conduct of an 

29 HIV-related test, including, at a minimum, written materials developed and provided by the department. 

30 ( 16) "Release of test results• means a written authorization for disclosure of HIV-related test results 

~• , •• ,,,atlve COUltdl 
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1 that: 

2 (a) is signed and dated by the person tested or the person authorized to act for the person tested; 

3 and 

4 (bl specifies the nature of the information to be disclosed and to whom disclosure is authorized. 

5 (17) "Significant other" means an individual living in a current spousal relationship with another 

6 individual but who is not legally a spouse of that individual. 

7 118) fa) "¥/1itteA in#ormoe eenoont" ffteans an agreeFAeAt in 11,•Fiting tRat is freely e~Eeouto8 81; the 

8 s1:1ejeet ef aA 1-11\t Felateel test, B'f tl:le s1:1ejeet's legal g1:1aFt;JiaA, er, if tl:lere is Ae legal g1:1aFt;JiaA aAa tl:le 

9 suBjeot is uReensoie1:1s er etherv,«ise FRentally iAea(:Jaeitated, Bv 1Re st,1hjeet's neHt ef kiA, sigAi#ieant etAer, 

1 O er a ~erseA t;JesigAateel ev tl:le s1:1ejeet iA l:les~ital reeeFels te aet eA the s1:1ejeot's eel:lalf, aAa tl:lat .iAel1:1eles 

11 at least the felle,,•ing: 

12 {H aR eHplanatien et tRe test, inoluding its purpose, pel:eRtial uses, liFRitatiens, an~ tRe meanins ef 

1 3 its res1:1lts; 

14 (ii) an eMplanatioR ef tRe pFeeeeh:1res ta be felle 1,veEJ fer eoniielentialit',', 91oeei 8ra1,ving, anei 

15 eet:1nseling, inelu&ing not:iiieotieA that the test is velun1:ary and tl:\at eonsent FRa11 be v,1itRdraY.'A at an~, tiFflo 

16 ~ntil the BleeS saR=1ple is tal,en; 

17 (iiiJ aA eKplaRatien ef ,-,.,Aether and te •1.1heR=1 tRe suBjeet' s naMe aAd test res1::1lts FRai,• Be Eliselesoe; 

18 (i11) a st:at:oA=tont tl=lat the test R=IB'f Be ebtaineS aRenyFReuslv if the s1::1Bjeet •.-.1ishes; 

19 Iv) the naf'f\e ar,d ed8reee ef a health eare preYiSer v.sheFR the s1::113joet appro•,1ee te roooi 1,o the 

20 st1Bjeet's test resuhs aAB ie ,,a,,,;se tAe s1:i1Sjoet 1i•1itA ~esttest ee1:1nseUng; ane 

21 (viJ if the eer,eent i& tor a toot 13eiAg pertormeel a& part ef aA applieatioA fer insuranoe, a stateFRent 

22 t:l:lat only a positiaJe test result \\1ill Be repartee to tl=le deoignat:oS hoaltf:I eere ~ro•.si&er ar,EI that Regati•,•e test 

23 Fesulte RlB',' Be eBtaineB b11 the subjeet fron=t the insuranoe eo~peny. 

24 !el Tl:le eepaFtFAeAt sllall t;Je¥ele~ a forFA agFeeFAeAt tl:lat FAB'f ee 1:1see feF p1:1r~eses ef ~i=lis 

25 SL-:JBeee:t:ien. '1 

26 

27 Section 3. Section 50-16-1007, MCA, is amended to read: 

28 ""50-16-1007. Testing -- counseling• iRfen11ed consent -- penalty. (1) AA HIV Felalet;J test FAav 

29 tae eF8ereei anly ~V a Reel:t:~ eare Jne 1,«ilter and anl•,r af-.1:er reoei,1ins the written inferFAeEi eenoont ef: Except 

30 as provided in subsection (41. a health care provider may not test a specimen of a patient or cause a 

~,n• ter,lslatlve coundl 
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1 specimen to be tested for HIV infection without the knowledge and consent of: 

2 (a) the subject of the test; 

3 (b) the subject's legal guardian; 

4 (cl the subject's next of kin or significant other if: 

5 (i) the subject is unconscious or otherwise mentally incapacitated; 

6 (ii) there is no legal guardian; 

7 {iii) there are medical indications of an HIV-related condition; and 

8 (iv) the test is advisable in order to determine the proper course of treatment of the subject; or 

9 {dl the subject's next of kin or significant other or the person, if any, designated by the subject 

1 0 in hospital records to act on the subject's behalf if: 

11 (i) the subject is in a hospital; and 

12 (ii) the circumstances in subsections {1){cl{i) through ( 1 ){c){iv) exist. 

13 (2) When a health care provider orders an HIV-related test, the provider also certifies that in~eFrneEi 

14 consent has been received prior to ordering an HIV-related test. 

15 {3) Before the subject of the test eKee1:1tee an in1eFFRBEi eensent egFeernent gives consent, the 

16 health care provider ordering the test or the provider's designee flW6t !!:!fill give pretest counseling to: 

17 {a) the subject; 

18 (bl the subject's legal guardian; 

19 {c) the subject's next of kin or significant other if: 

20 (i) the subject is unconscious or otherwise mentally incapacitated; and 

21 {ii) there is no guardian; or 

22 Id) the subject's next of kin or significant other or the person, if any, designated by the subject 

23 in hospital records to act on the subject's behalf if: 

24 Ii) the subject is in the hospital; and 

25 Iii) the circumstances in subsections ( 1 ){c){i) and { 1 )(c)(ii) exist. 

26 (4l Consent need not be given: 

27 (al in the performance of an HIV-related test by a health care provider or health care facility that 

28 procures. processes. distributes, or uses a human body part donated for a purpose specified under Title 72. 

29 chapter 1 7, if the test is necessary to ensure medical acceptability of the gift for the purposes intended; 

30 (bl in the performance of an HIV-related test for the purpose of research if the testing is performed 

~!!,!Jn• , .. ISlatlH COUlldl 
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in a manner by which the identity of the test subject is not known and may not be retrieved by the 

2 researcher; 

3 !cl when a health care provider or a custodial employee of the department of corrections and 

4 human services is exposed to blood or other bodily fluids that may be HIV-infected; 

5 (dl when a patient's medical condition is such that knowledge and consent cannot be obtained; 

6 (el when the testing is done as part of seroprevalence surveys if all personal identifiers are removed 

7 from the specimens prior to laboratory testing; or 

8 (fl in the performance of an HIV-related test conducted pursuant to 50-18-107 or 50-18-108, with 

9 the exception that the pretest and posttest counseling must still be given. 

10 (5) A patient tested for HIV infection without the patient's knowledge and consent must be given 

11 notice promptly, personally, and confidentially that a specimen was taken and that the result of the test 

12 may be obtained upon request of the patient. 

13 (1) A l=loeltR eBFe pF0 1,1i&or ,,,Re eleee not J:JFBYiEle Ml\' relate~ tests BA aA anen•,.me1:1s Basis sRall 

14 interFA eaeR persen ,,,,l=le v.1ishes ta Bo 1:ooted tRat anen1,•FAet:1s testintt is aYailable at one ef the 

15 001:1nseling tes1ing sites establist-leel by the depaRPAont, er elee1-Nhere. 

16 !6l A HEAL TH CARE PROVIDER MAY PROVIDE HIV-RELATED TESTS ON AN ANONYMOUS BASIS. 

17 ~ The subject of an HIV-related test or any of the subject's representatives authorized by 

18 subsection (1) to act in the subject's stead shall designate, as part of a writteA iAfeFFfteel the consent, a 

19 health care provider to receive the results of an HIV-related test. The designated health care provider shall 

20 inform the subject or the subject's representative of the results in person. 

21 ~ At the time that the subject of a test or the subject's representative is given the test 

22 results, the health care provider or the provider's designee shall give the subject or the subject's 

23 representative posttest counseling. 

24 fA@l.fil If a test is performed as part of an application for insurance, the insurance company~ 

25 shall ensure that: 

26 (a) negative results can be obtained by the subject or the subject's representative upon request; 

and 27 

28 (b) positive results are returned to the health care provider designated by the subject or the 

29 subject's representative. 

30 ~ A minor may consent or refuse to consent to be the subject of an HIV-related test, 

~J1n• ,-,,111atlve coundl 
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pursuant to 41-1-402. 

2 IOl e1:Jl=lseeti0Ae I 1l tllF01:JgA Iii eo Rot ai:i11lv to: 

3 lal tile fl0Ff0FFAaAoo of aA MIV FelatoEI test ll't' a lloaltll oaFo flF0 1,1iEloF OF llaaltll oaFo faoilitv tllat 

4 f1F881:JF8S, flF000SS0S, EtistFill1:Jtes, eF 1:JSOB a lll:JFAaA lleEly f18Ft EloAatee for a jill:JrjilOSO si:ieoifieet 1:JA98F Title 72, 

5 eAaptor 17, if the test is Aoeessary te aes1:1re medioal aeeeptability af tl=te gift for tRe l:)l:IFJ:JeGes iAteAEioS; 

6 ,111 tile flBFfOFFAaAoo ef aA MIV FelatoEI teat fer tile jill:Jri:iese ef researel=I if tile tastiAg is jil0FfeFFAoe 

7 iA a A1aAAer by •,•1AieR tAo id0Ati1:•,• et tt:le 1:eet eul:ljeot is Rot kRo•A•n ane FRO¥ Ret Be retFie•,08 b•1 tho 

8 researeRer; 

9 (el tile fl0FforFAaAoo of aA MIi/ FolatoEI test wi=10A1 

1 O 10 tRe ot:1bjeet of 1he teat ie tc:Jnoonseiebl& ar et~orwiaa FAent~ll\1 iAeapaoitatoe; 

11 00 there are FRedieal indieatioAe et aA MIU relate& aeFtditioR; 

1 2 (iii) tRe test is adYieable iA erEler te deter"'iAe the pFOfi&F eo1:1rsa et tFeatFAent ef 1:he suhjeet; ane 

13 ,i,.,l AeAo of tl=lo iAEli•~iel:lals listoEI iA e1:1lleoetieA (l)!bl, (l)(e), er (11h11 e11iete er ie aYailaele witlliA 

14 a reaeeneble ti~e after the teat ie determined te Be aS,1isaBle; er 

15 !el tho i:ierferFAaAee of aA MIi/ relates teot eeAE11:1eteEI j:11:1Fs1:1aAt to li0 18 107 OF li0 18 108, wiill 

16 tl:le eKeeptieR that tRe ~retest anet pe&•H:ost eellnaaliRB Mu&t atm Ba gi•1en. 

17 ++'»il.ll (a) If an agent or employee of a health care facility, a health care provider with privileges 

18 at tho health care facility, or a person providing emergency services who is described in 50-16-702 has 

19 been voluntarily or involuntarily exposed to a patient in a manner that may allow infection by HIV by a 

20 mode of transmission recognized by the centers for dieease control of the United States public health 

21 service, the physician of the patient shall, upon request of the exposed person, notify the patient of the 

22 exposure and seek WFiltDA iAf8FffleEI consent in accordance with guidelines of the centers for disease control 

23 for an HIV-related test of the patient. If wriHeA iAfOFFAeEI consent cannot be obtained, the health care 

24 facility, in accordance with the infectious disease exposure guidelines of the health care facility, may, 

25 without the consent of the patient, conduct the test on previously drawn blood or previously collected 

26 bodily fluids to determine if the patient is in fact infected. A health care facility is not required to perform 

27 a test authorized in this subsection. If a test is conducted pursuant to this subsection, the health care 

28 facility shall inform tho patient of the results and provide the patient with posttost counseling. The patient 

29 may not be charged for a test performed pursuant to this subsection. The results of a test performed 

30 pursuant to this subsection may not be made part of the patient's record and are subject to 50-16-1009, 1 l. 

~n• Ler,l•lat111e coundl 
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(b) For the purposes of this subsection f:!:2t illl, "v.iriHeR iRfeFFReEI eeRseRt" "consent" means an 

2 agreement iR wFitiR!!I that is freely executed, either orally or in writing. by the subject of an HIV-related test, 

3 by the subject's legal guardian, or, if there is no legal guardian and the subject is incapacitated, by the 

4 subject's next of kin, significant other, or a person designated by the subject in hospital records to act on 

5 the subject's behalf. 

6 f44+l.11.l A knowing or purposeful violation of this section is a misdemeanor punishable by a fine 

7 of $ 1,000 or imprisonment for up to 6 months, or both." 

8 

9 Section 4. Section 50-16-1009, MCA, is amended to read: 

1 0 "50-16-1009. Confidentiality of records -- notification of contacts -- penalty for unlawful disclosure. 

11 ( 1 I Except as provided in subsection (2), a person may not disclose or be compelled to disclose the identity 

12 of a subject of an HIV-related test or the results of a test in a manner that permits identification of the 

13 subject of the test, except to the extent allowed under the Uniform Health Care Information Act, Title 50, 

14 chapter 16, part 5. 

15 (2) A local board, local health officer, or the department may disclose the identity of the subject 

16 of an HIV-related test or the test results only to the extent allowed by the Government Health Care 

17 Information Act, Title 50, chapter 16, part 6, unless it is in possession of that information because a health 

18 care provider employed by it provided health care to the subject, in which case the Uniform Health Care 

19 Information Act governs the release of that information. 

20 (3) U After a health care provider informs the subject of an HIV-related test that the results are 

21 positive aRll e1:1IIFAite tRe FeoeFt te tRe EleeanFReRt, tRe pFeYiEieF ElaeaFtFReRt er a leeal llealtll aHieeF sRall 

22 enee11:1rage eltaiA fr9Ffl tl=le awljaet te neti~1 the naFRe& ef peraene -.vhe &Fe potential eentaets, THE HEAL TH 

23 CARE PROVIDER SHALL NOTIFY THE LOCAL HEALTH OFFICER. If tRa e1:1lljeet ie 1:1Rallle BF 1:1RwilliR!! ta 

24 netify all eontaete, tAe tiealtR eare pro1vidor Ff:IQt/ ask tRo s1:1Bjoot te Sieolese 11el1:1ntarily the ideRtities ef the 

25 eentaote anel te autherizo netifieation ef tl:leso· eentaets e,,, a Realth eare 13re1,1iBer. The ~eeartff'ont er a 

26 local health officer shall Retif't' eeRtaete ENSURE THAT CONTACTS ARE NOTIFIED of their potential 

27 exposure. A notification may state only that the contact may have been exposed to HIV and may not 

28 include the time or place of possible exposure or the identity of the subject of the test. The notification 

29 must include pretest counseling &Ae, information regarding testing. AND APPROPRIATE FOLLOWUP FOR 

30 PERSONS EXHIBITING HIGH-RISK BEHAVIOR. 
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1 (4) A person who discloses or compels another to disclose confidential health care information in 

2 violation of this section is guilty of a misdemeanor punishable by a fine of $1,000 or imprisonment for 1 

3 year, or both." 

4 

5 NEW SECTION. Section 5. Codification instruction. [Section 1] is intended to be codified as an 

6 integral part of Title 50, chapter 16, part 10, and the provisions of Title 50, chapter 16, part 10, apply to 

7 [section 1 l. 

8 -~D-
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