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',IJ,!J REQUESTPF THE D~~AR.,T~T OF REVENUE f"'f (t{J:1,"Pw--,_-1 /!It~ 

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING CIGARETTE AND TOBACCO LAWS IN 

TITLE 16, CHAPTERS 10 AND 11, MCA; CLARIFYING PROVISIONS RELATING TO THE MONTANA 

CIGARETTE SALES ACT, THE CIGARETTE SALES TAX, THE TAX ON TOBACCO PRODUCTS, AND THE 

YOUTH ACCESS TO TOBACCO PRODUCTS CONTROL ACT; AMENDING SECTIONS 3-10-301, 16-10-102, 

16-10-103, 16-10-104, 16-10-201, 16-10-204, 16-10-301, 16-10-303, 16-10-402, 16-10-403, 

16-11-102, 16-11-111, 16-11-113, 16-11-114, 16-11-115, 16-11-116, 16-11-117, 16-11-118, 

16-11-121, 16-11-131, 16-11-132, 16-11-133, 16-11-143, 16-11-144, 16-11-145, 16-11-14B, 

16-11-149, 16-11-201, 16-11-202, 16-11-203, 16-11-204, AND 16-11-308, MCA; REPEALING SECTION 

16-10-401, MCA; AND PROVIDING AN EFFECTIVE DA TE." 

15 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

16 

17 NEW SECTION. Section 1. Licensure as both wholesaler and retailer allowed. This chapter does 

18 not prevent a person from being licensed as both a wholesaler and a retailer. 

19 

20 Section 2. Section 3-10-301, MCA, is amended to read: 

21 "3-10-301. Civil jurisdiction. (1) Except as provided in sullseetion 12) and in 3-11-103 and in 

22 subsection (2) of this section, the justices' courts have jurisdiction: 

23 (a) in actions arising on contract for the recovery of money only if the sum claimed does not 

24 exceed $5,000, exclusive of court costs; 

25 (b) in actions for damages not exceeding $5,000, exclusive of court costs, for taking, detaining, 

26 or injuring personal property or for injury to real property when no issue is raised by the verified answer of 

27 the defendant involving the title to or possession of the real property; 

28 le) in actions for damages not exceeding $5,000, exclusive of court costs, for injury to the person, 

29 except that, in actions for false imprisonment, libel, slander, criminal conversation, seduction, malicious 

30 prosecution, determination of paternity, and abduction, the justice of the peace does not have jurisdiction; 
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Id) in actions to recover the possession of personal property if the value of the property does not 

2 exceed $5,000; 

3 le) in actions for a fine, penalty, or forfeiture not exceeding $5,000, imposed by a statute or an 

4 ordinance of an incorporated city or town when no issue is ra·1sed by the answer involving the legality of 

5 any tax, impost, assessment, toll, or municipal fine; 

6 If) in actions upon bonds or undertakings conditioned for the payment of money when the sum 

7 claimed does not exceed $5,000, though the penalty may exceed that sum; 

8 (g) to take and enter judgment for the recovery of money on the confession of a defendant when 

9 the amount confessed does not exceed $5,000, exclusive of court costs; 

1 O (h) to issue temporary restraining orders as provided in 40-4-121 (3)~ 

11 (i) in actions initiated by civil complaints for violations of 16-11-305( 1). 

12 (2) Justices' courts do not have jurisdiction in civil actions that might result in a judgment against 

1 3 the state for the payment of money." 
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Section 3. Section 16-10-102, MCA, is amended to read: 

"16-10-102. Declaration of policy. The advertising, offering for sale, or sale of cigarettes below 

cost in the retail and wholesale trades with the intent of injuring eompetitors or lessening eornpetitien is 

an unfair and deceptive business practice. It is the policy of the state to promote the public welfare, and 

it is the purpose of this chapter to carry out that policy in the public interest, stabilize the sale of cigarettes, 

and maximize and protect the state revenues from this source." 

Section 4. Section 16-10-103, MCA, is amended to read: 

"16-10-103. Definitions. When used in this chapter, the following woras ana phrases shall ha.,,e 

the meaning aserisea to them in this seetion, except WMfB when the context clearly indicates a different 

meaning, the following definitions apply: 

( 1) "Aaministrati••e agene•(' or" ae13artment" shall mean" Department" means the state department 

of revenue of Montana provided for in 2-15-1301 and, WMfB when the meaning of the context se requires, 

all Ele13utios ana includes its employees auly authorii!ea sv suoh ae13artment. 

m "Basic cost of cigarettes" shall mean means tho invoieo list cost of cigarettes to t\cle retailer or 

wholesaler, as the ease rnav be, or the replaeement eost of eigarettes to the retailer or ,,..,holesaler, as t\cle 

~na Leg/stative council 
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ease ma'~ be, in the quantity last purehasea, whiehe 1,er is lower as reported to the department by the 

2 manufacturer without any deductions for discounts or taxes of any kind. 

3 ~ J1.l "Business day" shall mean means any day other than a Sunday or a legal holiday. 

4 t4+ Ql "Cigarettes" shall mean means any roll for smoking made wholly or in part of tobacco, 

5 irrespective of size or shape and whether or not Stfetl the tobacco is flavored, adulterated, or mixed with 

6 any other ingredient, the wrapper or cover of which is made of nontobacco paper or any other substance 

7 or material except tobacco. 

8 ~ illifil The term "cost to the retailer" shall ffiean means the "basis east of eigarettes" ta the 

9 retailer cost to the wholesaler from whom the cigarette~ were purchased by the retailer plus the .!'.cost of 

10 doing business by the retailer.!'. as evidenced by the standards and methods of accounting regularly 

11 employed by the retailer in ms the retailer's determination of costs for income tax reporting purposes for 

12 the total operation of ms the retailer's establishment. Cost of doing business by the retailer includes afle 

13 shall ineluae within said easts, without limitation,~ 

14 ill labor costs !including salaries of executives and officersh.i. 

1 5 @. rent,.i. 

1 6 ilill depreciation,.i. 

1 7 JJ.Yl selling costs,.i. 

1 8 M maintenance of equipment,.i. 

19 J.ylJ. delivery costs,.i. 

20 @ all types of licenses,.i. 

21 (viii) all types of business taxes,.i. 

22 (ix) all types of insurance.-aoo.i. 

23 (x) all types of advertising, ineluaing.i. 

24 M any rebates, patronage dividends, or concessions, no matter how defined.-aoo.i. 

25 (xii) expenses prior to opening for business, including all startup costs, land acquisition costs, 

26 construction costs, costs for marketing studies, and similar expenses: 

27 

28 

!xiii) any district. central, regional, and national administrative and operation costs and expenses: 

29 (xiv) any and all other indirect or overhead costs with respect to the operation of the establishffient 

30 business of the retailer70 
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{b) The cost of doing business by the retailer must be expressed as a percentage and applied to 

the "easio easts of oigarettes"; pro•,iEioEi, howe•,er, that aAy cost to the wholesaler from whom the 

cigarettes were purchased. 

J.£L.6 retailer who purchases directly from t-he £ manufacturer or from any other person at or at less 

than or about the price normally and usually charged for purchases in wholesale quantities shall, in 

determining ~ the cost to the retailer-" pursuaAt to this subsootioA, add the ~cost of doing business by the 

wholesaler~, as determined in subsection +ette+ ifilllll, to the ~basic cost of cigarettes~ to saie the retailer, 

as well as the ~cost of doing business by the retailer~. 

AAJ.QJ. In the absence of the filing with the department of satisfactory proof of a lesser or higher 

cost of doing business by the retailer making the sale, the ~cost of doing business by the retailer" shall be 

~ presumed to be 10% of the "easio cost of cigarettes" to the rntailer cost to the wholesaler. 

(el IA the aeseAee of the filiAg with the EiepartmeAt of satisfactory proef of a lesser er higher east 

of EioiAg eusiAess, the "east of EioiAg eusiAess ey the retailer" who, iA eoAAeetioA with the retailer's 

purehase, reeeiveEi Rot ORiy tho Eiisoounts erEiinarily alleweEi upoA purehases B't' a retailer but alse, in whale 

er part, tho EiisoeuAts orEiinarily alloweEi upeA purehases B'( a wholesaler shall be presumes to ee 10% of 

the sum of the "easie cost of cigarettes" anEi the "east sf Eieing busiAess by the wholesaler". 

+&HaJ. ifillli The term "cost to the wholesaler" shall meaA means the ~basic cost of cigarettes~ 

.e purchased by the wholesaler from a manufacturer plus the ~cost of doing business by the wholesaler~ 

as evidenced by the standards and methods of accounting regularly employed by the wholesaler in flis the 

wholesaler's determination of costs for income tax reporting purposes for the total operation of flis 

estaelishrneAt aAEi shall im,luEie within saiEi easts, the wholesaler's business. The cost of doing business 

by the wholesaler includes, without limitation7~ 

ill labor costs {including salaries of executives and officersk 

fill rent,~ 

illlJ. depreciation7~ 

.lli!.J. selling costs,~ 

M maintenance of equipment7~ 

till delivery costs7~ 

_{yfil all types of licenses7~ 

(viii) all types of business taxes7~ 

~na Ler,lslatfve Councll 
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(ix) all types of insurance,-afle~ 

2 (x) all types of advertising~ 

3 (xi) any rebates, patronage dividends, or concessions, no matter how defined; 

4 (xii) expenses prior to opening for business, including all startup costs, land acquisition costs, 

5 construction costs, costs for marketing studies, and similar expenses; 

6 (xiii) any district, central, regional, and national administrative and operation costs and expenses; 

and 7 

8 (xiv) all other indirect or overhead costs with respect to the operation of the wholesaler. 

9 il1.l. The cost of doing business by a wholesaler shall alse inelude an~• Feeates, 13atrena!Je di·.-idends, 

10 or eon sessions, no rnattcr how defined, and any ana all other inElireet OF overhead easts with rcspcet to 

11 the operation of the estal3lishrnont of the •1;holesaler, must be expressed as a percentage and applied to 

1 2 the :!.basic cost of cigarettes::.. 

13 Mifl. In the absence of the filing with the department of proof Wffi€fl that the department declares 

14 to be satisfactory of a lesser or higher cost of doing business by the wholesaler making the sale, the :!.cost 

15 of doing busin%S by the wholesaler:: shall 13o ~ presumed to be 5% of the :!.basic cost of cigarettes::. to the 

16 wholesaler plus cartage to the retail outlet if performed or paid for by the wholesaler, whieh. The cartage 

17 cost, in the absence of the filing with the department of satisfactory proof of a lesser or higher cost,~ 

18 ee ~ considered to be 3/4 of 1 % of the :!.basic cost of cigarettes::. to the wholesaler. 

19 (6) "Department" means the department of revenue provided for in 2-15-1301 and, when the 

20 meaning of the context requires, includes its employees. 

21 17) "Manufacturer" means any person who fabricates cigarettes from raw materials for the purpose 

22 of resale. 

23 t-1Hfil "Person" shall rnoan means and inelude an·; an individual, firm, association, company, 

24 partnership, corporationL for profit OF nonprofit eorporation, joint stook eempan·,., elul3, a§onoy, synaieate, 

25 eooporati-;o, munieipal oorporation or ether politioal su13Elivision of this state, trust, reeeivor, trustee, 

26 fiaueiar·,•, ana eenser>;ator or other business entity, however formed. 

27 {SJ-ifil "Retailer" shall rnoan means ana ineluae any i! person who operates a store, stand, booth, 

28 Gf concession, or other outlet for the purpose of rnakin§ sales of selling cigarettes at retail. 

29 Wl-ilQl "Sale" shall mean or "sell" means any transfer of cigarettes for a consideration, exchange, 

30 barter, gift, offer for sale, ~ or distribution, in any manner or by any means whatever. 

~na Ler,lslatlve Council 
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t+G+i11l "Sell at retail", "sale at retail", aM or "retail sales" sAall R1eaA aml iAelude means any 

2 transfer of title to cigarettes for a valuable consideration, made in the ordinary course of trade or usual 

3 conduct of the seller's retailer's business, to the purchaser for consumption or use. 

4 +4-4+il2.J. "Sell at wholesale", "sale at wholesale", aMor "wholesale sales" sAall RleaA means and 

5 iAelude includes any bona fide transfer of title to cigarettes for a valuable consideration, made in the 

6 ordinary course of trade or in the usual conduct of the wholesaler's business, to a retailer for the purpose 

7 of resale. 

B ( 13) "Sole distributor" means a person who either causes a unique brand of cigarettes to be 

9 manufactured according to distinctive specifications and acts as the exclusive distributor of the cigarettes 

1 O or is the exclusive distributor of a brand of cigarettes within the continental United States. 

11 ~111l "Wholesaler" sAall iAelude aAy means a person who services retail outlets by maintaining 

1 2 an established place of business for the purchase of cigarettes and who: 

1 3 ti-1-1.fil purchases cigarettes direetly from tfle ~ manufacturer for the purpose of selling cigarettes to 

14 retailers; or 

1 5 Will purchases cigarettes from aAy otAer persoA WAO pureAases froRl tAe RlaAufaeturer and WAO 

16 aequires sueA ei!Jarettes solely a sole distributor, another wholesaler, or any other person for the purpose 

17 of eona fide resale to retail dealers ~elling cigarettes to retailers-;-ef 

1 B (iii) sep,iees retail outlets ev the RlaiAteAaAoo of aA estaelished plaee of eusiness for the purehase 

19 of ei!)arettes, iAeludin!J eut not liRlited to tho R1aintenanee ef warohousiA§ faeilities for the stora§e and 

20 distrieution of ei!)arettes. 

21 le) ~lothin§ eontainod hereiA sAall preveAt a J;!erson freRl qualif•yin§ in differeAt eapaeities as eoth 

22 .. ,,..,holesaler" and "retailer" under the applieaele !JFO·,isions of this ehapter." 

23 

24 Section 5. Section 16-10-104, MCA, is amended to read: 

25 "16-10-104. Powers of department. ill In addition to the penalties and rights imposed and set 

26 forth in le 10 401 and 16-10-402, the department shall enforce the provisions of this chapter. 

27 J1l The department shall ha•,e has the power to adopt, amend, and repeal rules necessary to 

28 enforce and administer the provisions of this chapter." 

29 

30 Section 6. Section 16-10-201, MCA, is amended to read: 

~na Legislative council 
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"16-10-201. Wholesaler-to-wholesaler sales. When one wholesaler sells cigarettes to any other 

2 wholesaler, the former SflaH may not be required to include in ffiS the selling price to the latter the .!!.cost to 

3 the wholesaler.::., as provided by 16-10-103, except that no such sale SflaH may be made at a price less than 

4 the .!!.basic cost of cigarettes.::., as defined in 16-10-103, but the latter wholesaler, upon resale to a retailer, 

5 shall i3e L§. considered to be the wholesaler governed by the provisions of 16-10-103AAJ.fil." 
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Section 7. Section 16-10-204, MCA, is amended to read: 

"16-10-204. Determining cost• fietitieus prices below cost -- free merchandise. ( 1) In determining 

the .!'.cost to the retailer.::. and the .!!.cost to the wholesaler.::, the department or a court shall receive and 

consider as i3earing on the i3ona fiEles of S1cJeh cost evidence tending to show that any person eofflplaineEl 

against unEler any of tho accused of violating the provisions of this chapter purchased cigarettes, with 

respect to the sale of which complaint is made, at a fictitio1cJs prise below either the cost to the retailer or 

the cost to the wholesaler, depending upon the status of the person accused, or upon terms or in SH€R a 

manner or under SHffi invoices as4e that conceal the true cost, discounts, or terms of purchase0 ilfHl 

Further. the department or a court shall alse receive and consider as i3earin§ on the bena fiEles of sueh the 

cost evidence of the normal, customary, and prevailing terms and discounts in connection with other sales 

of a similar nature in the traEle area er this state. 

( 2) Merchandise given gratis or payment made to a retailer or wholesaler by the manufacturer 

thereof of the merchandise for display, advertising, promotion purposes, any type of discount, or otherwise 

SflaH may not be considered in determining the cost of cigarettes to the retailer or wholesaler." 

Section 8. Section 16-10-301, MCA, is amended to read: 

"16-10-301. Sales below cost e•.•iElenoe ef unla•,••ful intent. f+l- It shall i3e L§. unlawful and a 

violation of this chapter: 

4-atill for any retailer or wholesaler with intent to injure a eofflpetitor er sui3stantially lessen 

eofflpetition to: 

441.fil advertise, offer to sell, or sell, at retail or wholesale, cigarettes at less than cost to ffiffiA a 

retailer or wholesaler, as the ease Fflay i3e; 

Wihl offer a rebate in price, give a rebate in price, offer a concession of any kind, or give a 

concession of any kind or nat1cJre whatever in connection with the sale of cigarettes WR+el't that are sold by 

~na Ler,/statlve council 
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~ the wholesaler or retailer in the ordinary course of His trade or business if St:t€f\ the rebate or 

2 concession offered or given in connection with the sale of cigarettes is not offered or given by the 

3 wholesaler or retailer in the same ratio with respect to all other merchandise to which St:t€f\ the rebate or 

4 concession rnay lawfully be given; 

5 fbtill. for any retailer to: 

6 #till injuce or attempt to induce or procure or attempt to procure the purchase of cigarettes at 

7 a price less than the ~cost to the wholesaler~, as defined in this chapter; 

8 Mlli.l induce or attempt to induce or procure or attempt to procure any rebate or concession of any 

9 kind or nature whatever in connection with the purchase of cigarettes. 

1 O (2) E:videnoo of ad¥ertisen1ent, offer to sell, or sale of cigarettes by any retailer or wholesaler at 

11 less than cost to hin1 or evidenoe of any offer of a rebate in price or the giving of a rebate in price or an 

12 e#ef-of a concession or the giving of a concession of any kind or nature •,o,•hatever in connection with the 

13 sale of cigarettes wh1oh are sold by said wholesaler or retailer in the ordinaP; course of his trade or 

14 business, if such rebate or concession offered or gi'w'on in connection with the sale of cigarettes is not 

1 5 offered or given b•~ the ,,..,holosalor or retailer in the same ratio with rospeet to all other merchandise to 

16 whioh suoh rebate or conoession may lawfull•r bo given, or the inducing or attempt to induce or the 

17 proouring or the attempt to procure the purchase of eigarettes at a prise less than cost to tho wholesaler 

18 or the retailer shall be prin1a faoie evidence of intent to injure eon1petitors or substantial!•; lessen 

19 con1petition"" 

20 

21 Section 9. Section 16-10-303, MCA, is amended to read: 

22 "16-10-303. Cost survey as evidence. WflOfe When a cost survey pursuant to cost accounting 

23 practices, including those defined in 1 e 10 103(el(a), used for income tax reporting purposes has been 

24 made by the departmentL ef-b-y a trade associationL or other an industry group, a wholesaler, or a retailer 

25 for the trading area in which tho offense is comFRitted to establish either the lowest ~cost to the retailer~ 

26 ane or the lowest ~cost to the wholesaler~,~ or both, for the state, the cost survey shall be considered 

27 .e-ae i.§. competent evidence for use in proving the cost to the person complained against within the 

28 provisions of this chapter." 

29 

30 Section 10. Section 16-10-402, MCA, is amended to read: 

~na Legislative council 
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"16-10-402. Injunctive and other civil relief. ( 1 I In addition to 13eRaltios the penalty provided by 

2 le 10 401 16-10-403, any person iniured or any trade association that represents a person injured by any 

3 violation of this chapter er ORV trase assoc1atioR whieh is re13reseRtative et such a 13erseR may maintain an 

4 action in any court of equitable jurisdiction to prevent, restrain, or enjoin Stl€fl the violation. If in Stl€fl the 

5 action a violation of this chapter shall be i§. established, the court shall enjoin and restrain or otherwise 

6 prohibit Stl€fl the violation and, in addition thereto, shall assess in favor of the plaintiff and against the 

7 defendant the costs of the suit and reasonable attorney's tee attorney fees. In Stl€fl the action,. it SRall 1.§. 

8 not b-e necessary that actual damages to the plaintiff be alleged or proved, but ~ when alleged and 

9 proved, the plaintiff in sai4 the action, in addition to Stl€fl injunctive relief and fees and costs of suit, SRall 

10 b-e ~ entitled to recover from the defendant the amount of actual damages sustained by the plaintiff. 

11 (2) IA the e\'eRt Re !f injunctive relief is not sought or required, any person injured by a violation 

12 of this chapter may maintain an action for damages alone in any court of competent jurisdiction. The 

13 measure of damages in Stl€fl the action shall be~ the same as prescribed in subsection 11) of this section." 

14 
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Sectio'l 11. Section 16-10-403, MCA, is amended to read: 

"16-10-403. Revocation or suspension of license or pem1it • civil penalty. ( 1) The department is 

giveR full flower aRs authority to may revoke et suspend the license Qf... er 13orR1it el impose a civil penalty 

not to exceed $500 on, or order any combination of revocation, suspension, and penalty to be imposed on 

any wholesale or retail cigarette sealer iR the state of MeRtaRa licensed wholesaler or retailer upon 

sufficient cause appearing of the violation of this chapter or upon the failure of Stl€fl the licensee et 

13ermittee to comply with any of the provisions of this chapter. 

12) We 6 license or liceRses shall may not be suspended or revoked except upon notice to the 

licensee and after a hearing prescribed by sai4 the department at its principal office. The department, upon 

a finding by it that the licensee has failed to comply with any provisions of this chapter or any rule 

promulgated thereuRdor under this chapter, shall, in the case of~ 2 first offender, suspend the license 

er lieeRses of the sai4 the licensee for a period of not less than 5 or more than 20 consecutive business 

days aM, ffi impose a civil penalty in an amount not to exceed $500, or order both the suspension and the 

penalty. In the case of a second or plural offender, the department shall suspend sai4 the license et 

lieoRses for a period of not less than 20 consecutive business days or more than 1 2 months, afl&-ifl impose 

a civil penalty in an amount not to exceed $500, or order both the suspension and the penalty. In the event 

~na Leotslattve councfl 
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the department finds the offender has been guilty of willful and persistent violations, it may revoke~ 

2 the licensee's license or liseRses Jnd, in its discretion, may impose a civil penalty in an amount not to 

3 exceed $500. 

4 (3) Any person whose license or liooRsos ha•,o has been se revoked may apply to the department 

5 at the expiration of 1 year for a reinstatement of Ais the license or lioeRses. ~ The license or lioeRsos 

6 may be reinstated by the department if it shall appear 3ppears to the satisfaction of sai4 the department 

7 that the licensee will comply with the provisions of this chapter and the rules promulgated thereuRder under 

8 this chapter. 

9 141 Ne 6 person whose license has been suspended or revoked shall may not sell cigarettes or 

1 O permit cigarettes to be sold during the period of Stlelt the suspension or revocation on the premises 

11 occupied by him the person or upon other premises controlled by him the person or others or in any other 

12 manner or form whatever. ~lor shall any A disciplinary proceedings or action ee is not barred or abated by 

13 the expiration, transfer, surrender, continuance, renewal, or extension of any license issued under the 

14 provisions of the .'.'.cigarette tax law.'.'., as provided in [articles of chapter 11 of the Revised Codes of 

15 Montana, 1947]. 

16 I 5) Any determination by the department and any order of suspension or revocation of a license 

17 or lieeRses thereuRder or refusal to reinstate a license or liceRsee after revocation shall be!.§. reviewable by 

18 the court in a proper case and in proceedings as provided by the procedural law of this jurisdiction." 

19 

20 Section 12. Section 16-11-102, MCA, is amended to read: 

21 "16-11-102. Definitions. (1) As used in this chapter, the following definitions apply, unless the 

22 context requires otherwise: 

23 (al "Cigarettes" means any roll for smoking made wholly or in part of tobacco, irrespective of size 

24 or shape and whether or not the tobacco is flavored, adulterated, or mixed with any other ingredient, the 

25 wrapper or cover of which is made of nontobacco paper or any other substance or material except tobacco. 

26 (bl "Department" means the department of revenue provided for in 2-15-1301. 

27 (cl "Person" means an individual, firm, fiaueiary, partnership, corporation, trt,ist, or!JaRicatioR, or 

28 association, company, or other business entity, however formed. 

29 (2) As used in this part, the following definitions apply, unless the context requires otherwise: 

30 (al "Cigarette vendor" means a person doing business in the state who purchases cigarettes 

~na 1eolslatlve council 
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through a wholesaler, subjobber, or retailer for 10 or more cigarette vending machines that oo the person 

2 operates for a profit in premises or locations other than hls the person's own. That person must be treated 

3 as a wholesaler. A person who operates fewer than 10 cigarette vending machines must be treated as a 

4 retailer. 

5 (b) "Full face value of insignia" means the total amount of the tax levied under this part. 

6 (cl "Insignia" or "indicia" means the impression, mark, or stamp approved by the department under 

7 the provisions of this part. 

8 (d) "Licensed retailer" means any person, other than a wholesaler, subjobber, or cigarette vendor, 

9 who is licensed under the provisions of this part. 

1 0 (e) "Licensed subjobber" means a subjobber licensed under the provisions of this part-;. The person 

11 oo must be treated as a wholesaler. 

12 (fl "Licensed wholesaler" means a wholesaler licensed under the provisions of this part. 

13 (ql "Manufacturer" means any person who fabricates cigarettes from raw materials for the purpose 

14 of resale. 

15 ½tH.b.l "Public warehouses" means agents or representatives of manufacturers who receive 

16 cigarettes in carload lots for distribution in original cases to wholesalers and retailers. 

17 Will "Record" means an original document, a legible facsimile, or an electronically preserved copy. 

18 ftl-ill "Retailer" means a person, ether thaA a whelesaler, subjebber, er cigarette •teAder, whe is 

19 eA9a9ed iA the busiAess who operates a store, stand. booth, concession, or other outlet for the purpose 

20 of selling cigarettes at retail. 

21 #till "Sale" aM or "sell" meaf½ means any transfer of cigarette~ b•; sale, as defiAed by ao 2 10€i, 

22 er by §ift, barter, er eicehaA§e for consideration. exchange, barter. gift. offer for sale, or distribution in any 

23 manner or by any means. 

24 (I) "Sole distributor" means a person who either causes a unique brand of cigarettes to be 

25 manufactured according to distinctive specifications and acts as the exclusive distributor of the cigarettes 

26 or is the exclusive distributor of a brand of cigarettes within the continental United States. 

27 ~iml "Subjobber" means a person who purchases from a licensed wholesaler cigarettes with the 

28 Montana cigarette tax insignia affixed and sells or offers to sell the cigarettes to a licensed retailer or 

29 cigarette vendor. An isolated sale or exchange of cigarettes between licensed retailers does not constitute 

30 those retailers as subjobbers. A licensed subjobber shall use the license in the interest of the general public. 
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If during any month more than 35% of the volume of cigarette sales by a subjobber is with any retail client 

2 whose business is controlled directly or indirectly through consanguinity or affinity with the owner or 

3 employer for that retail business, the license is considered to have been used or to be intended to be used 

4 in violation of this part. 

5 ffiJ.nl "Wholesaler" means i1f1Y i:l person who services retail outlets by maintaining an established 

6 place of business for the purchase of cigarettes and who: resiseAt iA this state who briAgs or oauses to be 

7 brnught iAto this state uAstampes cigarettes purchases sireotly from their maAufaeturers ans stares, sells, 

8 or otherwise disposes of the cigarettes after thov reach this state. The term incluses a person who, within 

9 this state, FR □ nufast1cJres or produees cigarettes, sireetlv er insireetl•;, ans sells or distriblcltes the cigarettes 

10 within this state. 

11 (i) purchases cigarettes from a manufacturer for the purpose of selling cigarettes to retailers; or 

12 (ii} purchases cigarettes from a sole distributor, another wholesaler, or any other person for the 

13 purpose of selling cigarettes to retailers." 

14 

1 5 Section 13. Section 16-11-111, MCA, is amended to read: 

1 6 "16-11 · 111. Cigarette sales tax -- exemption for sale to tribal member. I 1) A tax on the purchase 

17 of cigarettes for consumption, use, or any purpose other than resale in the regular course of business is 

18 imposed and must be precollected by the wholesaler and paid to the state of Montana. The tax is 18 cents 

19 on each package containing 20 cigarettes and, when packages contain more or less than 20 cigarettes, a 

20 tax on each cigarette equal to 1 /20th the tax on a package containing 20 cigarettes. 

21 (2) The tax imposed in subsection 11) does not apply to a eigarette sale if the sale is ffiado: 

2 2 (al bv a retailer whose establishment is loeates witflin tAe b01cJnsaries of an IAsiaA reser•ratien 

23 leeated in MeAtaAa; aAS 

24 (b) te an emolles meffiber of tho fesernlly reeogAi2ed lndiaA tribe rosising OR the IAsiaA reser¥atien 

25 where the retail esta131ishffient is located quota cigarettes. 

26 13) Subject to the refund or credit provided in subsection 14), the tax must be precollected on all 

27 cigarettes entering a Montana Indian reservation. 

28 14) Pursuant to the procedure provided in subsection (5). a wholesaler making a sale of cigarettes 

29 to a retailer within the boundaries of a Montana Indian reservation may apply to the department for a refund 

30 or credit for taxes precollected on cigarettes sold by the retailer to a member of the federally recognized 
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Indian tribe or tribes on whose reservation the sale is made. A wholesaler who does not file a claim within 

2 year of the shipment date forfeits the refund or credit. 

3 15) The distribution of tax-free cigarettes to a tribal member must be implemented through a system 

4 of preapproved wholesaler shipments. A licensed Montana wholesaler shall contact the department for 

5 approval prior to the shipment of the untaxed cigarettes. The department may authorize sales based on 

6 whether the quota, as established in a cooperative agreement between the department and an Indian tribe 

7 or as set out in this chapter, has been met. If authorized as a tax-exempt sale, the wholesaler, upon 

8 providing proof of order and delivery to a retailer within the boundaries of a Montana Indian reservation 

9 selling cigarettes to members of a federally recognized tribe or tribes of that reservation, must be given a 

10 credit or refund. Once the quota has been filled, the department shall immediately notify all affected 

11 wholesalers that further sales on that reservation must be taxed and that a claim for a refund or credit will 

12 not be honored for the remainder of the quota period. Quota allocations are not transferable between quota 

13 periods or between reservations. 

14 (6) The total amount of refunds or credits allowed by the department to all wholesalers claiming 

15 the refund or credit under subsection (4) for any month may not exceed an amount that is equal to the tax 

16 due on the quota allocation. The department shall determine the amount of refunds or credits for each 

17 Indian reservation at the beginning of each fiscal year, using the most recent census data available from 

18 the bureau of Indian affairs or as provided in a cooperative agreement with the tribe or tribes of the Indian 

1 9 reservation." 

20 

21 Section 14. Section 16-11-113, MCA, is amended to read: 

22 "16-11-113. Tax insignia. { 1) Except as provided in this section, the distributor or dealer wholesaler 

23 of any cigarettes shall cause to be securely affixed to the cigarettes the required insignia denoting the 

24 applicable tax. A persoR speeifieally e11empted uRder the previsieRs of 1 e 11 1 a2(2) is Rot eoRsidereEl to 

25 be astiR!'J uRlawfull•f uRder this seetieR. 

26 (2) The insignia must be properly applied prior to sale, under regulations that the department may 

27 prescribe. 

28 (3) Wholesalers aRd retailers Retailers licensed under this part may buy, sell, or have in their 

29 possession only cigarettes that have on each package the insignia provided for in this part. The insignia 

30 provided for in this part may be sold only to and must be affixed only by licensed wholesalers aRd lieeRsed 
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retailers. 

2 (41 If any cigarettes without the insignia affixed are found in the place of business of any 

3 unlicensed wholesaler, retailer, or other person, the presumption is that the cigarettes are kept in that place 

4 of business in violation of the provisions of this part. 

5 (51 ~cept as pro,,•ided in 1 e 11 132(2), the insignia pre,,ided for in this part must ee affo~ee eefore 

6 the sale sf the eigarettes ey a whelesaler This section does not apply to a wholesaler who has cigarettes 

7 in possession that are either to be shipped or consigned to an Indian tribe that has entered into a 

8 cooperative agreement with the state or to a military reservation." 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 15. Section 16-11-114, MCA, is amended to read: 

"16-11-114. Insignia discount. E¥ePf Each licensed wholesaler and lieensee retailer shall ee 1§. 

entitled to purchase saie an insignia at full face value less the following percentage of the face value upon 

payment therefor for the insignia as defrayment of the costs of affixing insignia and precollecting StHffi the 

tax on behalf of the state of Montana: 

( 11 6 % for the first 2,580 cartons or portion thereof purchased in any calendar month; 

(21 4% for the next 2,580 cartons or portion thereof purchased in any calendar month; and 

(31 3% for purchases in excess of 5,160 cartons in any calendar month." 

Section 16. Section 1 6-11 -11 5, MCA, is amended to read: 

"16-11-115. Tax meter machine -- tax stamp-applying machine -- purchase of stamps. (11 The 

department may authorize any wholesaler er retailer of cigarettes licensed under this part to use a tax meter 

machine to imprint an insignia upon each package of cigarettes imported, sold, or delivered in this state. 

The insignia must be one approved by the department. Each package of cigarettes imported into or 

deliv'"·ad or sold in this state must be marked with the proper insignia of the tax-stamping meter, and 

thereafter any original package of cigarettes so marked may be lawfully possessed and sold within the state 

by any wholesaler or retailer licensed under this part. The department shall supervise and check the 

operation of the tax meter machines. Before using the machine, the operator of the machine shall take the 

machine's meter to the county treasurer of the county in which the machine is operated. The county 

treasurer shall set the meter for the number of packages specified and required by the operator. Prior to 

setting the meter, the county treasurer shall charge the operator the amount of money proper for the 
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setting, less the expense defrayment provided for in 16-11-114. The county treasurer shall collect this 

2 amount in advance unless the department has allowed the purchaser credit as provided in 16-11-117. The 

3 county treasurer shall report to the department on forms prescribed by it the name of the licensed 

4 wholesaler or licensed retailer and the number of packages for which the meter was set and shall forward 

5 to the department any amounts collected from the licensee. 

6 ( 2) (a) The department may authorize a licensed wholesaler or licensed retailer to affix tax stamps 

7 to packages of cigarettes with a heat-applied machine approved by the department. The department shall 

8 supervise and check the operation of the stamp-applying machine. 

9 (bl Tax stamps applied as provided in this subsection must be purchased from the department, and 

10 payment for the stamps must accompany the order unless the department has allowed the purchaser to 

11 delay payment as provided in 16-11-117." 

12 

13 Section 17. Section 16-11-116, MCA, is amended to read: 

14 "16-11-116. Resale of insignia prohibited -- rebate. A wholesaler. or retailer may not resell to any 

15 other wholesaler or retailer any insignia purchased bv hirn from the department. A wholesaler or retailer 

16 who has on hand any meter settings or tax insignia at the time of discontinuing His the business of selling 

17 cigarettes may apply to the department and be paid the face value of the meter settings or tax insignia less 

18 the amount of the expense defrayment allowed by 16-11-114." 

19 

20 Section 18. Section 16-11-117, MCA, is amended to read: 

21 "16-11-117. When payment for insignia due. The department 5fli!ll may permit a licensed 

22 wholesaler or lieensed retailer to pay for the insignia purchased, or affixation of insignia, within 30 daysc 

23 after the date of purehase and shall reeiuire such lieensee te To be eligible to defer payment, a wholesaler 

24 shall file with the department either a surety bond issued bv a surety cornpan·r appro11ed bv the state 

25 department of insurance as to sel,•enov and responsibility and authoritv to transact business in the state 

26 or other cash security, as approved by the department, for SHeH the amount as that the department may 

27 fix, but not in excess of an amount equal to the maximum insignia purchases incurred for any 30-day period 

28 in the previous calendar year; provided, ho•,yover, that any.,__Any newly licensed wholesaler or licensed 

29 ~ shall pay on a cash basis for 1 complete calendar year, after which the department may permit him 

30 the wholesaler 30 days to pay for the purchase or affixation of insignia and shall require a bond or security 
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as hereinabo¥o provided in this section." 

2 

3 Section 19. Section 16-11-118, MCA, is amended to read: 

4 "16-11-118. Records of ta11 meter users and stampers wholesalers. All ta1< meter users ans 

5 stam13ers wholesalers shall keep for 5 years all invoices of cigarettes purchased and imported by them, all 

6 receipts issued b•; them and insignia pu~chased, and an accurate record of all sales of cigarettes by the ta>< 

7 meter users er stam13ers, showing the name and address of each purchaser, the date of sale, the quantity 

8 of each kind sold, the name of any carrier, the shipping point, and the destination. The tai< meter users er 

9 stam13ers A wholesaler shall permit the department and the department of justice and their assistants, 

1 0 authorized agents, or representatives to examine all ta11able items of cigarettes, invoices, receipts, books, 

11 paper, memoranda, and records as may be necessary to determine compliance with this chapter. whether 

1 2 the tai< meter machine or tax stamp ap13lying machine has seen used as requires er the insignia required 

13 s1• this part had seen 13urci=lased and used or to determine the amount of the talC as ma.,. so due or unpais." 

14 

15 Section 20. Section 16-11-121, MCA, is amenaed to read: 

16 "16-11-121. Vending machines not places of business. Cigarette vending machines~ may not 

17 be considered as places of business per se, but a report of each and all machines machine ~ must be 

18 made on forms prescribed by the department~ whieh shall state The form must include the name and 

19 address of the cigarette vendor, the assigned location of each machine, with best machine identification 

20 available, type of business, and stteR other information as that the department may require for proper 

21 administration of this part." 

22 

23 Section 21. Section 16-11-131, MCA, is amended to read: 

24 "16-11-131 . Transporting cigarettes without insignia a misdemeanor -- invoices and delivery tickets 

2 5 required -- stop and inspection authorized. ( 1) It is unlawful for a person to transport into, receive, carry, 

26 or move from place to place within this state, except in the course of interstate commerce, any cigarettes 

27 that do not bear the insignia (stamps) required by this part, ei<eopt for a person speeifieally enempted in 

28 1e 11 132(2). 

29 (2) (a) When transporting unstamped cigarettes, a person shall possess invoices or delivery tickets 

30 for the cigarettes that show the name and address of the consignor or seller, the name of the consignee 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

or purchaser, and the quantity and brands of the cigarettes being transported. If the cigarettes are 

consigned to or purchased by a person in this state, the eonsignee or purchaser n:i1:1st be authori2ed by 

16 11 1 :32 to possess unstan:iped eigarettes in this state. 

(bl The cigarettes transported are subject to seizure, forfeiture, and sale as provided in 16-11-141, 

16-11-14 7, 16-11-1 58, and this section if: 

(i) there are no invoices or delivery tickets; 

(ii) the name or address of the consignee or purchaser is falsified; or 

(iii) the consignee or purchaser is not authorized to possess unstamped cigarettes. 

(3) Transportation of cigarettes from a point outside the state to a point in another state is not a 

violation of this section if the person transporting the unstamped cigarettes possesses adequate invoices 

or delivery tickets that give the name and address of the out-of-state consignor or seller and the out-of-state 

consignee or purchaser. 

(4) If the department, its authorized agent, the department of justice, or a peace officer of the state 

has knowledge or reasonable grounds to believe that a vehicle is transporting cigarettes in violation of this 

section, the department, its agent, the department of justice, or a peace officer may stop and inspect the 

vehicle. 

15) A person violating the provisions of this section is guilty of a misdemeanor." 

19 Section 22. Section 16-11-132, MCA, is amended to read: 

20 "16-11-132. Unlawful to sell cigarettes without valid license -- exceptions. ( 1) Ne 6. person 5-FlaH 

21 may not sell, offer to sell, or possess with intent to sell any cigarettes, at wholesale or retail, unless hls the 

22 person's license is current and valid under the provisions of this part. 

23 (2) Ne 6. person 5-FlaH may not sell, offer to sell, or possess with intent to sell any cigarettes, at 

24 wholesale or retail, to a resident or nonresident wholesaler, subjobber, or retailer who is not licensed under 

25 this part or who is not licensed by the state in which fie the person sells, offers to sell, or intends to sell 

26 cigarettes, eKeept that. However, a resident wholesaler, resident subjobber, or retailer licensed under the 

27 provisions of this chapter may sell cigarettes to a resident or nonresident any person, wholesaler, 

28 subjobber, or retailer not licensed under this chapter if: 

29 la) such resident or nonresident the person, wholesaler, subjobber, or retailer is exempt from state 

30 cigarette taxation provisions; 
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(b} sueh resident or nonresident the person, wholesaler, subjobber, or retailer furnishes 

2 documentary evidence tl=lat l=lo is OJEOR1pt of exemption from state cigarette taxation provisions; and 

3 (c} sush resident or nonresident the person, wholesaler, subjobber, or retailer signs a receipt of 

4 purchase for any cigarettes evidencing that ho is OJEeR1pt an exemption from state cigarette taxation 

5 provisions. 

6 (3) Aft'f 6 person violating the provisions of this section is guilty of a misdemeanor and shall be 

7 punished as l=le-reinafter provided in this part, and all cigarettes in l=lffi the person's possession Sffill.l must 

8 be seized and forfeited to the state." 

9 

1 O Section 23. Section 16-11-133, MCA, is amended to read: 

11 "16-11-133. Sale and use of cigarettes without insignia unlawful. Evef.y 6 person who sells any 

12 package of cigarettes Wfli€Jcl that does not bear the insignia required by this part and O-¥efV 2 person who 

13 uses or consumes a cigarette within this state, taken from a package Wfli€Jcl that does not bear the required 

14 insignia, is guilty of a misdemeanor and shall be punished as hereinafter provided, OJEeept that a person 

15 speeifieally mrnmpted under the pre.,.isians af 1 €i 11 132(2) may not be eansideroel to be aeting unlm..,fully 

16 under this seotion." 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 24. Section 16-11-143, MCA, is amended to read: 

"16-11-143. Penalty for unpaid cigarette tax. (1) If 8f1V 2 person fails or refuses to pay the tax 

required by this part when due, the department shall proceed to determine the tax due from 5t!€fl the 

information as that the department can obtain and shall assess the tax so eleterR1inod plus a penalty that 

is the greater of 5% of the tax or $50 against 5t!€fl the person and notify Aim the person of the amount. 

After sueh natiee sueh taiE sl=lall beeome due and pa•(ablo, together with a penalty of e% of sush tax or $5 

per dav for eaeh da•,· after tAe date of sueA notioe, WAiel=le•;er is areator. 

(2) In the case of any violation of this chapter, the department shall be entitles to may sue, in the 

district where the department maintains its principal office, for the amount of the unpaid tax, penalty, and 

costs, including reasonable expense of the department in effecting collection of the unpaid tax and penalty. 

Wftere When the court finds that the failure to pay the tax has been willful, the court ~ shall, in 

addition, assess damages in treble the amount of the tax found to be due." 
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1 Section 25. Section 16-11-144, MCA, is amended to read: 

2 "16-11-144. Revocation or suspension of license. (1) The department may revoke or suspend the 

3 license of any wholesaler, subjobber, retailer, or cigarette vendor for failure to comply with any provision 

4 of this part. eH» The Montana Cigarette Sales Act (Title 16, chapter 10) ans with any lawful, or any rule 

5 of the department made pursuant to saie those laws. 

6 (2) AftY A person aggrieved by wefl 2 revocation or suspension may apply to the department for 

7 a hearing. which SRall must be open to the public~ af\e If the person is aggrieved by the decision of the 

8 department, the person may further appeal to the court. 

9 (31 When a license has been ffilj.y, revoked, Re 2 license shall a9ain issue to sueh may not be issued 

10 to the licensee for a period of 1 year thereafter. When a license has been ~suspended, the suspension 

11 may be for any period not to exceed 1 year. 

12 (41 AftY A person who shall sell sells cigarettes after \:!is the person's license has been revoked or 

1 3 suspended is guilty of a misdemeanor and shall be punished as hereinafter provided in this part, and all 

14 cigarettes in \:!is the person's possession SRall must be seized and forfeited to the state." 

15 

16 Section 26. Section 16-11-145, MCA, is amended to read: 

17 "16-11-145. Place where violations committed a public nuisance. fvef',,. Each person having 

18 possession or control of or who maintains a building or place where cigarettes are sold in violation of this 

19 part or who permits the same to so Elene cigarettes to be sold in violation of this part in any place or 

20 building possessed, controlled, or maintained by ffiffi that person is guilty of maintaining and keeping a 

21 nuisance, and the. The building or place so used, together with the personal property and fixtures used 

22 in connection therewith, shall 13e seemed is considered a nuisance.~ The persons-hall must be enjoined 

23 and soo-h the building or place, personal property, and fixtures abated as a nuisance at the instance of the 

24 state." 

25 

26 Section 27. Section 16-11-148, MCA, is amended to read: 

27 "16-11-148. Violation a misdemeanor unless otherwise provided -- penalties. Unless heroinl3efore 

28 Oltpressl•f otherwise provided, the violation of any provision of this part shall eenstituto constitutes a 

29 misdemeanor and any~ person violating any soo-h provision of this part shall be punished by a fine of not 

30 less than $100 or more than $500 or by imprisonment in the county jail for not less than 30 days or more 
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than 6 monthsL or 9'f both~ sueh fiAe aAd iFl'lprisaAFl'leAt aAd, if such If the person is the holder of a license 

2 issued under this part, Slc¾efl the license~ must be revoked by the department for a period of 1 year." 

3 

4 Section 28. Section 16-11-149, MCA, is amended to read: 

5 "16-11-149. Hearings before state tax appeal board. Aft>;-~ person aggrieved by any action of the 

6 department or its authorized agents under the provisions of this part, except for a revocation of a license 

7 pursuant to 16-11-144, may apply to the state tax appeal board, in writing, for a hearing or rehearing 

8 within 30 days after the action of the department or its authorized agents. The board shall promptly 

9 consider the application, set the application for hearing, and notify the applicant of the time and place fixed 

10 for the hearing or rehearing, which may be at its office or in the county of the applicant. After the hearing 

11 or rehearing, the board may make any further or other order in the premises as it may consider proper and 

1 2 lawful and shall furnish a copy to the applicant. The department, on its own initiative, may order a 

13 contested case hearing on any matter concerned with licensing, as defined in 2-4-102, in connection with 

14 the administration of this part upon at least 10 days' notice in writing to the person or persons to be 

1 5 investigated." 

16 

17 Section 29. Section 16-11-201, MCA, is amended to read: 

18 "16-11-201. Definitions. As used in this part, the following definitions ~ apply, unless the 

19 context requires otherwise: 

20 (1) The ·,•,·erd "retailer" "Retailer" shall meaA !!!fil!D.§. any person other than a wholesaler who is 

21 engaged in the business of selling tobacco products to the ultimate consumer. 

22 (2) Tha words "sale" "Sale" or "sell" shall mean and inelude means any transfer of tobacco 

23 products for a consideration, exchange, barter, gift, offer for saleL aH& or distribution, in any manner or by 

24 any means whatever, of taeaeee f)reduets et"1er than eigarettes. 

25 

26 

27 

28 

29 

30 

(3) "Tobacco product" means a substance other than cigarettes that is intended for human 

consumption and that contains tobacco. 

~111 Ttie wards "wtielasale f)Fiee" s"1all mean "Wholesale price" means the established price for 

which a manufacturer sells a tobacco product ether ti'lan eigarettes to a wholesaler or uAelassified aequirer 

any other person before any discount or other reduction. 

f4l- lfil Tho wora "whalesalor" shall mean "Wholesaler" means any person who purchases tobacco 
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products other than eigarettes directly from the manufacturer or who purchases toaacco prosucts other 

2 than cigarettes from any other person who purchases from the manufacturer and who acquires Sl:lefl the 

3 products for the purpose of aona fiso sales sale to retail dealers or who seF'o'ices retail outlets by the 

4 rnaintenanee of an establishes place of ausiness for the purohase of tobacco prosucts other than eigarettes, 

5 inelusing but not lirnites to the fflaintenaneo of warehousing facilities fer the storage ans sistribution ef 

6 tobaeeo prosucts." 

7 

8 Section 30. Section 16-11-202, MCA, is amended to read: 

9 "16-11-202. Tax on sale of tobacco other than cigarettes -- imposed on retail consumer -- rate of 

1 O tax. ( 1) All taxes paid pursuant to the provisions of this section shall trn mwlush·ely presuflles are 

11 considered to be direct taxes on the retail consumer, precollected for the purpose of convenience and 

12 facility only. When the tax is paid by any other person, Sl:lefl the payment shall be 1§. considered as an 

13 advance payment and Sfl-811 must be added to the price of tobacco products other than eigarettes and 

14 recovered from the ultimate consumer or user. Any person selling tobacco products other than cigarettes 

1 5 at retail shall state or separately display in the premises where Sl:lefl the products are sold a notice of the 

16 tax included in the selling price and charged or payable pursuant to this section. The provisions of this 

17 section shall in no way do not affect the method of collection of Sl:lefl the tax a5 hereinafter provided in this 

18 part. 

19 (2) There is hereb•r levies, ifllpesed, ans assesses upon tobaeee prosucts other than cigarettes sols 

20 or possesses in this state ans there shall must be collected and paid to the state of Montana a tax of 12 

21 1 /2 % of the wholesale price of SlffiR all tobacco products to the wholesaler, e>weptin!'J therefrofll such 

22 products as Rlav be. Tobacco products shipped from Montana and destined for retail sale and consumption 

23 outside the state of Montana are not subject to this tax." 

24 

25 Section 31. Section 16-11-203, MCA, is amended to read: 

26 "16-11-203. Wholesaler to precollect tax. The tax imposed Sfl-811 must be precollected and paid by 

27 the wholesaler to the department prior to the sale of tobacco products other than cigarettes to the 

28 purchaser freFR the wholesaler." 

29 

30 Section 32. Section 16-11-204, MCA, is amended to read: 
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"16-11-204. Wholesaler's sale without tax prepayment a misdemeanor -- penalty. Afl'f 6. 

2 wholesaler who shall sell sells any tobacco products ether than ei!jareHes without first making payment 

3 of the tax provided for by this part in the manner and or at the time specified shall be guilty of a 

4 misdemeanor and furtller shall must be enjoined by an action pursued in the district court of tile eeunty sf 

5 Lewis and Clark County, Montana, from making further sale of tobacco products etller than ei!Jarettes for 

6 a period not less than 1 month or more than 1 year." 

7 

8 Section 33. Section 16-11-308, MCA, is amended to read: 

9 "16-11-308. Penalties. I 1) Failure to obtain a license as required by 16-11-303 or to post signs as 

1 O provided in 16-11-304 is punishable by a civil penalty of $100. 

11 12) A person who violates 16-11-305( 1) may be punisllea by is subject to a civil penalty of $100. 

12 A subsequent violation within 1 year is punishable by subjects the person to a civil penalty of $200. A third 

13 violation is punisllable by subjects the person to a civil penalty of $300 if two violations occurred within 

14 the 2-year period prior to that violation. A fourth violation is punisllable by subjects the person to a civil 

15 penalty of $500 if three or more violations occurred within the 2-year period prior to that violation. 

16 (3) A person who violates 16-11-307 is guilty of a misdemeanor and upon conviction is liable fer 

1 7 a ei11il penalW of may be fined not more than $100 for the first violation. A subsequent violation is 

18 punishable by a eivil penal{'( fine of not more than $200. A third or subsequent violation is punishable by 

19 a ci•;il penalty fine of not more than $500. 

20 (4) A license holder is not subject to a civil penalty under subsection (21 for a violation by Ris the 

21 license holder's employee or agent if the sale was without the knowledge of the license holder and the 

22 license holder shows that the license holder had in place a system to prevent violations of 16-11-305(1 ). 

23 (51 A justice's court has civil jurisdiction over a civil complaint regarding a violation of 16-11-303, 

24 16-11-304, or 16-11-305( 1 l and may impose the penalty prescribed in subsection (2) upon a finding by 

25 a preponderance of the evidence that the violation occurred. The county attorney of the county in which 

26 a civil penalty is imposed under subsection (2) shall inform the department of revenue of the imposition of 

2 7 the penalty." 

28 

29 NEW SECTION. Section 34. Codification instruction. [Section 1] is intended to be codified as an 

30 integral part of Title 16, chapters 10 and 11, part 1, and the provisions of Title 16, chapters 10 and 11, 
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2 

3 

4 

5 

6 

part 1, apply to [section 1]. 

NEW SECTION. Section 35. Repealer. Section 16-10-401, MCA, is repealed. 

NEW SECTION. Section 36. Effective date. [This act] is effective July 1, 1995. 

-END-
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for HB0587. as introduced 

DESCRIPTION OF PROPOSED LEGISLATION: 

An act generally revising cigarette and tobacco laws in Title 16, chapters 10 and 11, MCA; 
clarifying provisions relating to the Montana Cigarette Sales Act, the cigarette sales tax, the tax 
on tobacco products, and the Youth Access to Tobacco Products Control Act; and providing an 
effective date. 

FISCAL IMPACT: 

This bill has no impact on Department of Revenue expenditures or revenues. 

3-/{)_ 
DAVE LEWIS, BUDGET DIRECTO DATE E 
Office of Budget and Program Planning or • as introduced 
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HOUSE BILL NO. 587 

HB0587.02 

APPRC)VED BY COM 
ON TAXATION 

2 

3 

4 

INTRODUCED BY QUILICI, STANG, GRADY, ELLIOTT, GAGE, MENAHAN, MCCANN 

BY REQUEST OF THE DEPARTMENT OF REVENUE 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISIMG CIGARETTE AND TOBACCO LAWS IN 

6 TITLE 16, CHAPTERS 10 AND 11, MCA; CLARIFYING PROVISIONS RELATING TO THE MONTANA 

7 CIGARETTE SALES ACT, THE CIGARETTE SALES TAX, THE TAX ON TOBACCO PRODUCTS, AND THE 

8 YOUTH ACCESS TO TOBACCO PRODUCTS CONTROL ACT; AMENDING SECTIONS 3-10-301, 16-10-102, 

9 16-10-103, 16-10-104, 16-10-201, 16-10-204, 16-10-301, 16-10-303, 16-10-402, 16-10-403, 

10 16-11-102, 16-11-111, 16-11-113, 16-11-114, 16-11-115, 16-11-116, 1611-117, 16-11-118, 

11 16-11-121, 16-11-131, 16-11-132, 16-11-133, 16-11-143, 16-11-144, 16-11-145, 16-11-148, 

12 16-11-149, 16-11-201, 16- ·11-202, 16-11-203, 16-11-204, AND 16-11-308, MCA; REPEALING SECTION 

13 16-10-401, MCA; AND PROVIDING AN EFFECTIVE DATE." 

14 

15 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

16 

17 NEW SECTION. Section 1. Licensure as both wholesaler and retailer allowed. This chapter does 

18 not prevent a person from being licensed as both a wholesaler and a retailer. 

19 

20 Section 2. Section 3-10-301, MCA, is amended to read: 

21 "3-10-301. Civil jurisdiction. (1) Except as provided ir slclbseetion (2) and in 3-11-103 and in 

22 subsection (2) of this section, the justices' courts have jurisdiction: 

23 (a) in actions arising on contract for the recovery of money only if the sum claimed does not 

24 exceed $5,000, exclusive of court costs; 

25 (bl in actions for damages not exceeding $5,000, exclusive of court costs, for taking, detaining, 

26 or injuring personal property or for injury to real property when no issue is raised by the verified answer of 

27 the defendant involving the title to or possession of the real property; 

28 (cl in actions for damages not exceeding $5,000, exclusive of court costs, for injury to the person, 

29 except that, in actions for false imprisonment, libel, slander, criminal conversation, seduction, malicious 

30 prosecution, determination of paternity, and abduction, the justice of the peace does not have jurisdiction; 
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(di in actions to recover the possession of personal property if the value of the property does not 

2 exceed $5,000; 

3 (e) in actions for a fine, penalty, or forfeiture not exceeding $5,000, imposed by a statute or an 

4 ordinance of an incorporated city or town when no issue is raised by the answer involving the legality of 

5 any tax, impost, assessment, toll, or municipal fine; 

6 (fl in actions upon bonds or undertakings conditioned for the payment of money when the sum 

7 claimed does not exceed $5,000, though the penalty may exceed that sum; 

8 (gl to take and enter judgment for the recovery of money on the confession of a defendant when 

9 the amount confessed does not exceed $5,000, exclusive of court costs; 

1 O (h) to issue temporary restraining orders as provided in 40-4-121 (3)~ 

11 (i) in actions initiated by civil complaints for violations of 16-11-305(1). 

12 (21 Justices' courts do not have jurisdiction in civil actions that might result in a judgment against 

1 3 the state for the payment of money." 

14 

15 Section 3. Section 16-10-102, MCA, is amended to read: 

16 "16-10-102. Declaration of policy. The advertising, offering for sale, or sale of cigarettes below 

17 cost in the retail and wholesale trades with the intent ef injuring eoR113etiters er lessening eem13etition is 

18 an unfair and deceptive business practice. It is the policy of the state to promote the public welfare, and 

19 it is the purpose of this chapter to carry out that policy in the public interest, stabilize the sale of cigarettes, 

20 and maximize and protect the state revenues from this source." 

21 

22 Section 4. Section 16-10-103, MCA, is amended to read: 

23 "16-10-103. Definitions. When used in this chapter, the following werels anEI 13hrases shall have 

24 the R1eaning aseriseEI te them in this seetien, except wl=!ef.e when the context clearly indicates a different 

25 meanino, the following definitions apply: 

26 ( 1} "AElministrative ageney" or" Ele13artR1ent" shall mean "Qor:wrtment" means the state Ele13artR1ent 

27 of revenue of Montana proviEleEI for in 2 1 fi 1 :301 anEI, WRefe '.!'!'..O.Q!l. the Rleaning of tho eonteiEt oo reiiuires, 

28 all Ele13uties anEI inelueles its em13loyees Eluly autherizeEI B'f sueh Ele13artment. 

29 f-2+ "Basic cost of cigarettes" shall mean means the in.,,eiee list cost of cigarette!! ta the retailer or 

30 wholesaler, as the ease ma1• se, er the re13laeeR1ent east ef ei!Jarettes ta the retailer er wholesaler, as the 
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ease rnay be, in the quantity last purel,ased, wl,1ehe-.·er is lowef as repo:·ted to the department p_y_jhe_ 

2 manufacturer without any deductions for discounts or t!;Jx&,. ot a'w kind. 

3 +Jl- ill "Business day" slo<ilt-H+m1tt L11ea11~. any day orr.er than a Sunday or a legal holiday. 

4 t4f@. "Cigarettes" ~l...ffi€-af-1 _!!leans any mil fer 0mck:r:g :-r,ade vvhoily or In µart of tobacco. 

5 irrespective of siz:o nr shane iilld whether or not S\clffi thi< tobacco is !lavorc:d, aduiterated, or mixed with 

6 any other ingredie,1t. the "Nrapper m cover of which is made of nontobacco paper or any other substance 

7 or mate:1al except tobacco. 

8 ~ i.1l.JJtl The term "cost to the retailer" shall ffie-afl !)1eans the "easis east sf cigarettes" ta the 

9 rerniler cost to the wholesaler from whom the c,gmettes wore purchased by the retailer plus the !!.cost of 

10 doing business by the retailer!!. as evidenced by the standards and methods of accounting regularly 

11 employed by the retailer in h-is the retailer's determination of costs for income tax repo:·ting purposes for 

1 2 the total operation of h-is the retailer's establishment. Cost of doing business by the retailer includes afltl 

1 3 sRall include witRin said costs, without limitation,~ 

14 ill labor costs (including salaries of executives and officers).~ 

1 5 Jill rent,~ 

16 iiliJ. depreciation,~ 

1 7 fu1 selling costs,~ 

18 M maintenance of equipment,~ 

19 D!lJ. delivery costs,~ 

20 (vii) all types of licenses,~ 

21 (viii) all types of business taxes,~ 

22 (ix) all types of insurance,-afl4~ 

23 (x) all types of advertising, inolttding~ 

24 i.1ill any rebates, patronage dividends. or concessions, no matter how defined-rilf'H;!~ 

25 (xii) expenses prior to opening for business, including all startup costs, land acquisition costs, 

26 construction costs, costs for marketing studies, and similar expenses; 

27 (xiii) any district, central, regional, and national administrative and operation costs and expenses; 

28 and 

29 (xiv) any anEI all other indirect or overhead costs with respect to the operation of the ostaelishITTent 

30 business of the retailer,~ 
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1 (b) The cost of doing business by the retailer must be expressed as a percentage and applied to 

2 the "easie easts of ei!jarettes"; 13r0Yided, Aewever, tAat any cost to the wholesaler from whom the 

3 cigarettes were purchased. 

4 J..Q]__A retailer who ·purchases directly from tfle .!! manufacturer or from any other person at or at less 

5 than or about the price normally and usually charged for purchases in wholesale quantities shall, in 

6 determining.!!. the cost to the retailer'.' 13ursuant to this sueseetien, add the .!!.cost of doing business by the 

7 wholesaler.!!., as determined in subsection +etM i.fil.(Ql, to the .!!.basic cost of cigarettes.!!. to sai4 the retailer, 

8 as well as the .!!.cost of doing business by the retailer.!!.. 

9 Mi.Ql In the absence of the filing with the department of satisfactory proof of a lesser or higher 

1 O cost of doing business by the retailer making the sale, the .!!.cost of doing business by the retailer" SA all so 

11 1.§. presumed to be 10% of the "easic cost of ci!jarettes" to the retailer cost to the wholesaler. 

12 lcl In tAe aesence of tAe filing with the de13artn1ent of satisfactory 13reef of a lesser er hi§!Aer cost 

13 of doing Business, tAe "east of doing eusiness By tAe retailer" who, in eenneetien witA tAe retailer's 

14 13urehase, received net only the discounts erdinaril•~ allevt'ed 1:113en 13urehases ev a retailer 01:1t also, in whole 

15 er 13art, tAe diseounts ordinarily alle•.-.•ed u13en 13urehases ey a WAelesaler shall ee 13resun1ed to ee 10% of 

16 the sum of the "easie east of cigarettes" and tAe "cost of dein!j eusiness El;' the wholesaler". 

17 f6t-+at 1fil@l The term "cost to the wholesaler" shall mean means the .!!.basic cost of cigarettes.'.'.. 

18 te purchased by the wholesaler from a manufacturer plus the .!!.cost of doing business by the wholesaler.'.'.. 

19 as evidenced by the standards and methods of accounting regularly employed by the wholesaler in i=l+s the 

20 wholesaler's determination of costs for income tax reporting purposes for the total operation of i=l+s 

21 establishn1ent and shall ineluao within saia costs, the wholesaler's business. The cost of doing business 

22 by the wholesaler includes, without limitation,~ 

23 fil labor costs (including salaries of executives and officers),,;_ 

24 illl rent,,;, 

25 J.ilil depreciation,,;, 

26 J.bLl selling costs,~ 

27 M maintenance of equipment,~ 

28 J.y[J. delivery costs,,;, 

29 J.yjjJ_ all types of licenses,~ 

30 (viii) all types of business taxes,,;, 
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(ix) all types of insurance-riH'\€1~ 

2 (x) all types of advertising~ 

3 (xi) any rebates,_g_atronage dividends, or concessions r10 rnatt~r how defined; 

4 .!.!;ii) expenses_ prior to .QJlen;ng for business, ;nC:uciinq a:I startup ccsts, land acouisition ccsts, 

5 construction costs costs for rnarketirm_~tudies, and similar e:.perises; 

6 (xiii) any district, centr;il, regional, and national administrntive and operation costs and expenses; 

and 

(xiv) all other indirect or overhead costs with respect to the operation of the wholesaler. 

7 

8 

9 llil The cost of doing business by a wholesaler sh-all also ineludo ar,y rol3ates, pot~, 

10 or ooneessi0ns, no matter how sefines, ans any ans a:I other indiree+-or overhead ces-t-s- with respect to 

11 the operation of the establishment of-#ID-wholesaier, must be expressed as a percentage and applied to 

1 2 the .:!.basic cost of cigarettes.::.. 

13 fhlifl In the absence of the filing with the department of proof Wffifffi that the department declares 

14 to be satisfactory of a lesser or higher cost of doing business by the wholesaler making the sale, the .::.cost 

15 of doing business by the wholesaler.::. Sflall...ee ~ presumed to be 5 % of the .:!.basic cost of cigarettes.::. to the 

16 wholesaler plus cartage to the retail outlet if performed or paid for by the wholesaler, ,..,,hich. The cortage 

17 cost, in the absence of the filing with the department of satisfactory proof of a lesser er higher cost, Sfl-6:l+ 

18 be 12 considered to be 3/4 of 1 % of the .'!.basic cost of cigarettes.'!. to the wholesaler. 

19 (6) "Department" means the department of revenue provided for in 2-15-1301 and, when the 

20 meaning of the context requires, includes its employees. 

21 (7) "Manufacturer" means any person who fabricates cigarettes from raw materials for the purpose 

2 2 of resale. 

23 ffiifil. "Person" shall mean means ans ineluse any an individual, firm, association, company, 

24 partnership, corporation, for profit or nonprofit eorporation, joint stool( eompany, olul3, a9enoy, syndieate, 

25 eooperati11e, munieipal eorporation or other politieal sul3sivision of this state, trust, reeei11er, trustee, 

26 fidueiary, and eonser~•ator or other business entity, however formed. 

27 fmJ.fil "Retailer" shall mean means and incluse an~' 2 person who operates a store, stand, booth, 

28 0f concession, or other outlet for the purpose of makin9 sales of selling cigarettes at retail. 

29 f9H..1.Ql. "Sale" shall rliean or "sell" means any transfer of cigarettes for a consideration, exchange, 

30 barter, gift, offer for sale, aoo or distribution, in any manner or by any means ',Yhatever. 
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f-+-Otilll "Sell at retail", "sale at retail", afle or "retail sales" shall mean and inellclde means any 

2 transfer of title to cigarettes for a valuable consideration, made in the ordinary course of trade or usual 

3 conduct of the seller's retailer's business, to the purchaser for consumption or use. 

4 t++J.J..121 "Sell at wholesale", "sale at wholesale", afle or "wholesale sales" shall Fflean means and 

5 inellclde includes any bona fide transfer of title to cigarettes for a valuable consideration, made in the 

6 ordinary course of trade or in the usual conduct of the wholesaler's business, to a retailer for the purpose 

7 of resale. 

8 (13) "Sole distributor" means a person who either causes a unique brand of cigarettes to be 

9 manufactured according to distinctive specifications and acts as the exclusive distributor of the cigarettes 

10 or is the exclusive distributor of a brand of cigarettes within the continental United States. 

11 ~~ "Wholesaler" shall inellclde an•)' means a person who services retail outlets by maintaining 

12 an established place of business for the purchase of cigarettes and who: 

13 fitJ..!!l purchases cigarettes sireetl•,· from tfle ~ manufacturer for the purpose of selling cigarettes to 

14 retailers; or 

15 fiil.lli purchases cigarettes from any ether person who plclrehases freFH the Fflan1cJfaet1cJrer and who 

16 aeEjlclires s1c1el:\ eigarettes solely a sole distributor, another wholesaler, or any other person for the purpose 

17 of bena fide resale to retail dealers selling cigarettes to retailers~ 

18 (iii) services retail Olcltlets by the Fflaintenanee of an established plaee of b1c1siness for the plclrehase 

19 af eigarettes, inellclding blclt not liFflited to tho Fflaintenanee of warehalclsin§ faoilities fer the stera@e ans 

20 distribc1tian of eigarettas. 

21 lb) ~letl:\ing eontained herein shall f)revent a flerson fraFfl qualifyin§ in sifferent eapaeities as botll 

22 "wllolesaler" ans "retailer" under tile applieable previsions af this ehaf)ter." 

23 

24 Section 5. Section 16-10-104, MCA, is amended to read: 

25 "16-10-104. Powers of department. ill In addition to the penalties and rights imposed and set 

26 forth in 1e 10 401 ans 16-10-402, the department shall enforce the provisions of this chapter. 

27 l1.l The department shall ha•,•a has the power to adopt, amend, and repeal rules necessary to 

28 enforce and administer the provisions of this chapter." 

29 

30 Section 6. Section 16-10-201, MCA, is amended to read: 
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"16-10-201. Wholesaler-to-wholesaler sales. When one wholesaler sells cigarettes to any other 

2 wholesaler, the former stlall ma_y not be required to include in l=t+s the selling price to the latter the .!:.cost to 

3 the wholesaler.!:., as provided by 16-10· 103, except that no such sale stlall may be made at a price less than 

4 the .'.!.basic cost of cigarettes.'.!., as defined in 16-10-103, but the latter wholesaler, upon resale to a retailer, 

5 shall be ~ considered to be the wholesaler governed by the provisions of 16-10-1 03fel.lfil." 

6 

7 Section 7. Section 16-10-204, MCA, is amended to read: 

8 "16-10-204. Determining cost -- fiotitious prices _below cost -- free merchandise. ( 1) In determining 

9 the .'.!.cost to the retailer.'.!. and the .'.!.cost to the wholesaler.'.!., the department or a court shall receive and 

10 consider as bearing on the bona f1Eles of suoh-;,est evidence tending to show that any person~ 

11 against unElor any of tho accused of violating the provisions of this chapter purchased cigarettes, with 

12 respect to the sale of which complaint is made, at a fioti~ious l')rieo below either the cost to the retailer or 

13 the cost to the wholesaler, depending upon the status of the person accused, or upon terms or in 5-ttffi a 

14 manner or under Slclffi invoices as-4-0 that conceal the true cost, discounts, or terms of purchase~ af!EI 

15 Further, the department or a court shall alse receive and consider as bearing on the bona tides of SU<.."'ft the 

16 cost evidence of the normal, customary, and prevailing terms and discounts in connection with other sales 

17 of a similar nature in the trade area or this state. 

18 (2) Merchandise given gratis or payment made to a retailer or wholesaler by the manufacturer 

19 thereof of the merchandise for display, advertising, promotion purposes, any type of discount, or otherwise 

20 stlall may not be considered in determining the cost of cigarettes to the retailer or wholesaler." 

21 

22 Section 8. Section 16-10-301, MCA, is amended to read: 

23 "16-10-301. Sales below cost e•.·iElenee ef unlawful intent. i-1-l- It shall be~ unlawful and a 

24 violation of this chapter: 

25 fal.ill for any retailer or wholesaler with intent to injure a SOA'll')etitor or substantiallv lessen 

26 eoA'113etition to: 

27 4H.itl advertise, offer to sell, or sell, at retail or wholesale, cigarettes at less than cost to Slclffi a 

28 retailer or wholesaler, as tho ease A'la',' be; 

29 WJ.QJ. offer a rebate in price, give a rebate in price, offer a concession of any kind, or give a 

30 concession of any kind or natuFe whateYer in connection with the sale of cigarettes wl:\iel=I that are sold by 
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sai4 the wholesaler or retailer in the ordinary course of J:\is trade or business if Stl€fl the rebate or 

2 concession offered or given in connection with the sale of cigarettes is not offered or given by the 

3 wholesaler or retailer in the same ratio with respect to all other merchandise to which Stl€fl the rebate or 

4 concession may lawfully be given; 

5 ™12.l for any retailer to: 

6 {t}ifil induce or attempt to induce or procure or attempt to procure the purchase of cigarettes at 

7 a price less than the .!!.cost to the wholesaler.::., as defined in this chapter; 

8 {iiHhl induce or attempt to induce or procure or attempt to procure any rebate or concession of any 

9 kind or nature whatever in connection with the purchase of cigarettes. 

1 O 12) Evidence of advertisement, offer to sell, or sale of oigarettes B'; any retailer or whelesalor at 

11 less than cost to him or e,·idence of an•, effer of a rebate in price or the gi,·ing of a rebate in price or an 

12 offer ef a cencessien er tRe giving of a concession of any kind or nature v,·Ratever in connection with the 

13 sale of cigarettes v,•hich are sold by said wholesaler or retailer in the ordinary course of his trade or 

14 susiness, if such rebate or oonoession offered or gi~·en in connection with the sale of cigarettes is not 

15 offered or given by tRe wholesaler or retailer in the same ratio v,•itl=I respect to all other merchandise to 

16 wR;,ch such rebate or concession FAa•f la,.,•full•f be gi,·en, or the inducing er attempt to induce er the 

17 precuring er the attempt to precure the purchase of cigarettes at a price less than cost te the wholesaler 

18 er tRe retailer shall be prima facie evidenoe et intent to injure cempetiters er substantially lessen 

19 competition." 

20 

21 Section 9. Section 16-10-303, MCA, is amended to read: 

22 "16-10-303. Cost survey as evidence. W1'lere When. a cost survey pursuant to cost accounting 

23 practices, including those defined in 16 10 10316Ha), used for income tax reporting purposes has been 

24 made by the department, ef-bv a trade association, er ether _an industry group, a wholesaler, or a retailer 

25 fer the trading area in which the offense is committed to establish either the lowest .!!.cost to the retailer.!!. 

26 at1e or the lowest .!!.cost to the wholesaler.!!., sai4 or both, for the state, the cost survey shall be censidered 

27 tEr-iIB 1§. competent evidence for use in proving the cost to the person complained against within. the 

28 provisions of this chapter." 

29 

30 Section 10. Section 16-10-402, MCA, is amended to read: 
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"16-10-402. Injunctive and other civil relief. (1) In addition to f3efH!lties ~nalty provided by 

2 1 e 10 101 16-10-403, any person injured or any tr3de association that represents a person injured by any 

3 violation of this chapter or any trade assooiatien which is representative of sue"1 a person may maintain an 

4 action in any court of equitable jurisdiction to prevent, restrain, or enjoin &!c!£fl !..~ vic,lation. If in SU€fl the 

5 action a violation of this chapter s"1all be !.§. established, tha court shall enjoin and restrain or otherwise 

6 prohibit SU€fl the violation and, in addition tflettlte, shall assess in favor of the plaintiff and against the 

7 defendant the costs of the suit and reasonable attorney's fee attorney fees. In SU€fl the actionL it sm!ll ~ 

8 not oo necessary that actual darnages to the plaintiff be alleged or proved, but WfIBf-0 when alleged and 

9 proved, the plaintiff in saiEI the action, in addition to SU€fl injunctive relief and fees and costs of suit, Sflal+ 

10 oo ~ entitled to recover from the defendant the amount of actual damages sustained by the plaintiff. 

11 · (2) In t"1e eve~!! injunctive relief is not sought or required, any person injured by a violation 

12 of this chapter may maintain an action for damages alone in any court of competent jurisdiction. The 

13 measure of damages in SU€fl the action shall be~ the same as prescrioed in subsection (1) of this section." 

14 

15 Section 11. Section 16-10-403, MCA, is amended to read: 

16 "16-10-403. Revocation or suspension of license er perR'lit -- civil penalty. ( 1) The department is 

17 §i',·en full power ans autl=iority to may revoke 6f suspend the license Qt. or permit of impose a civil penalty 

18 not to exceed $500 on, or order any combination of revocation, suspension, and penalty to be imposed on 

19 any wholesale er rntail ei9arette dealer in the state of Mantano licensed wholesaler or retailer upon 

20 sufficient cause appearing of the violation of this chapter or upon the failure of SU€fl the licensee 6f 

21 permittee to comply with any of the provisions of this chapter. 

22 (2) Ne A license or lieenses shall may not be suspended or revoked except upon notice to the 

23 licensee and after a hearing prescribed by saiEI the department at its principal office. The department, upon 

24 a finding by it that the licensee has failed to comply with any provisions of this chapter or any rule 

25 promulgated tRereunEler under this chapter, shall, in the case of tRe 2 first offender, suspend the license 

26 or lieenses of the saiEI the licensee for a period of not less than 5 or more than 20 consecutive business 

27 days aM, ifl impose a civil penalty in an amount not to exceed $500, or order both the suspension and the 

28 penalty. In the case of a second or plural offender, the department shall suspend saiEI the license eF 

29 lieenses for a period of not less than 20 consecutive business days or more than 12 months, afle-+fl impose 

30 a civil penalty in an amount not to exceed $500, or order both the suspension and the penalty. In the event 
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the department finds the offender has been guilty of willful and persistent violations, it may revoke~ 

2 the licensee's license er lieenses and, in its discretion, may impose a civil penalty in an amount not to 

3 exceed $500. 

4 (3) Any person whose license or lieenses tcia•,re has been oo revoked may apply to the department 

5 at the expiration of 1 year for a reinstatement of His the license or lieenses. ~ The license or lieenses 

6 may be reinstated by the department if it slclall appear rn_ars to the satisfaction of &ai4 the department 

7 that the licensee will comply with the provisions of this chapter and the rules promulgated tlclereuneer under 

8 this chapter. 

9 14) Ne 6 person whose license has been suspended or revoked ~ may not sell cigarettes or 

10 permit cigarettes to be sold during the period of StHffi the suspension or revocation on the premises 

11 occupied by A-iffi the person or upon other premises controlled by A-iffi the person or others or in any other 

12 manner or form whatever. Nor stciall any 6 disciplinary proceedings or action be is not barred or abated by 

13 the expiration, transfer, surrender, continuance, renewal, or extension of any license issued under the 

14 provisions of the -"-cigarette tax law-"-, as provided in [articles of chapter 11 of the Revised Codes of 

15 Montana, 194 7]. 

16 (5) Any determination by the department and any order of suspension or revocation of a license 

17 or lieenses tlclereuneer or refusal to reinstate a license or lieenseo after revocation slclall ee ~ reviewable by 

18 the court in a proper case and in proceedings as provided by the procedural law of this jurisdiction." 

19 

20 Section 12. Section 16-11-102, MCA, is amended to read: 

21 "16-11-102. Definitions. ( 1) As used in this chapter, the following definitions apply, unless the 

22 context requires otherwise: 

23 (a) "Cigarettes" means any roll for smoking made wholly or in part of tobacco, irrespective of size 

24 or shape and whether or not the tobacco is flavored, adulterated, or mixed with any other ingredient, the 

25 wrapper or cover of which is made of nontobacco paper or any other substance or material except tobacco. 

26 lb) "Department" means the department of revenue provided for in 2-15-1301. 

27 le) "Person" means an individual, firm, fieuoiary, partnership, corporation, trust, or~anii!atien, or 

28 association, company, or other business entity, however formed. 

29 12) As used in this part, the following definitions apply, unless the context requires otherwise: 

30 la) "Cigarette vendor" means a person doing business in the state who purchases cigarettes 
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through a wholesaler, subjobber, or retailer for 10 or more cigarette vending machines that lcie the person 

2 operates for a profit in premises or locations other than l=l+s the person's own. That person must be treated 

3 as a wholesaler. A person who operates fewer than 10 cigarette vending machines must be treated as a 

4 retailer. 

5 (b) "Full face value of insignia" means the total amount of the tax levied under this part. 

6 ic) "Insignia" or "indicia" means the impression, mark, or stamp approved by the department under 

7 the provisions ot this part. 

8 (d) "Licensed retailer" means any person, other than a wholesaler, subjobber, or cigarette vendor, 

9 who is licensed under the provisions of this part. 

10 (e) "Licensed subjobber" means a subjobber licensed under the provisions of this part;. The person 

11 lcie must be treated as a wholesaler. 

12 (fl "Licensed wholesaler" means a wholesaler licensed under the provisions of this part. 

13 (q) "Manufacturer" means any person who fabricates cigarettes from raw materials for the purpose 

14 of resale. 

15 ½tHhl "Public warehouses" means agents or representatives of manufacturers who receive 

16 cigarettes in carload lots for distribution in original cases to wholesalers and retailers. 

1 7 Will "Record" means an original document, a legible facsimile, or an electronically preserved copy. 

18 tit.ill "Retailer" means a person, otl=!er tl=!an a wl=!olesaler, suejoeeer, or cigarette vendor, who is 

19 enga!Jed in the eusiness who operates a store, stand, booth, concession, or other outlet for the purpose 

20 of selling cigarettes at retail. 

21 ½till "Sale" aAG or "sell" meaA means any transfer of cigarettes ey sale, as defined ev 30 2 1 o&, 

22 or B',' gift, earter, or excl=!an!Je for consideration, exchange, barter, 91ft, offer for sale, or distribution in any 

23 manner or by any means. 

24 (I) "Sole distributor" means a person who either causes a unique brand of cigarettes to be 

25 manufactured according to distinctive specifications and acts as the exclusive distributor of the cigarettes 

26 or is the exclusive distributor of a brand of cigarettes within the continental United States. 

27 ™1ml "Subjobber" means a person who purchases from a licensed wholesaler cigarettes with the 

28 Montana cigarette tax insignia affixed and sells or offers to sell the cigarettes to a licensed retailer or 

29 cigarette vendor. An isolated sale or exchange of cigarettes between licensed retailers does not constitute 

30 those retailers as subjobbers. A licensed subjobber shall use the license in the interest of the general public. 
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1 If during any month more than 35% of the volume of cigarette sales by a subjobber is with any retail client 

2 whose business is controlled directly or indirectly through consanguinity or affinity with the owner or 

3 employer for that retail business, the license is considered to have been used or to be intended to be used 

4 in violation of this part. 

5 fltiD.l. "Wholesaler" means aHY 2 person who services retail outlets by maintaining an established 

6 place of business for the purchase of cigarettes and who: resiElent in this state whe erin§s er causes te ee 

7 erou§ht inte this state unstampeEl ei§arettes purel=laseEl Elireetly frem tl=leir manufaeturers ans stares, sells, 

8 er etl=lerwise Elispeses ef tl=le ei§arettes after tl=ley reael=l this state. Tl=le terA'I ineluEles a persen whe, witl=lin 

9 tl=lis state, manufactures er preEluees ei§arettes, Elireetly er inElireetly, anEl sells er Elistrieutes the ei§arettes 

10 witl=lin tl=lis state. 

11 (i) purchases cigarettes from a manufacturer for the purpose of selling cigarettes to retailers; or 

12 (ii) purchases cigarettes from a sole distributor, another wholesaler, or any other person for the 

13 purpose of selling cigarettes to retailers." 

14 

15 Section 13. Section 16-11-111, MCA, is amended to read: 

16 "16-11-111. Cigarette sales tax -· exemption for sale to tribal member. ( 1) A tax on the purchase 

17 of cigarettes for consumption, use, or any purpose other than resale in the regular course of business is 

18 imposed and must be precollected by the wholesaler and paid to the state of Montana. The tax is 18 cents 

19 on each package containing 20 cigarettes and, when packages contain more or less than 20 cigarettes, a 

20 tax on each cigarette equal to 1120th the tax on a package containing 20 cigarettes. 

21 12) The tax imposed in subsection (1) does not applv to a ei§arette sale if the sale is maEle: 

22 lal ey a retailer whese estaelishment is leeateEl within tl=le lleunElaries ef an lnElian reservatien 

23 leeateel in Mentana; anEl 

24 (13) te an emelleEl memeer ef the feElerally reee§nizeEl lnElian triee resiElin!l en the lnElian reservatien 

25 where the retail estal3Iisl=lR'1ent is leeateEl quota cigarettes. 

26 (3) Subject to the refund or credit provided in subsection (4), the tax must be precollected on all 

27 cigarettes entering a Montana Indian reservation. 

28 (4) Pursuant to the procedure provided in subsection (5), a wholesaler making a sale of cigarettes 

29 to a retailer within the boundaries of a Montana Indian reservation may apply to the department for a refund 

30 or credit for taxes precollected on cigarettes sold by the retailer to a member of the federally recognized 
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Indian tribe or tribes on whose reservation the sale is made. A wholesaler who does not file a claim within 

2 1 year of the shipment date forfeits the refund or credit. 

3 (5) The distribution of tax-free cigarettes to a tribal member must be implemented through a system 

' 4 of preapproved wholesaler shipments. A licensed Mon,ana wholesaler shall contact the department for 

5 approval prior to the shipment of the untaxed cigarettes. The department may authorize sales based on 

6 whether the quota, as established in a cooperative agreement between the department and an Indian tribe 

7 or as set out in this chapter, has been met. If authorized as a tax-exempt sale, the wholesaler, upon 

8 providing proof of order and delivery to a retailer within the boundaries of a Montana Indian reservation 

9 selling cigarettes to members of a federally recognized tribe or tribes of that reservation, must be given a 

10 credit or refund. Once the quota has been filled, the department shall immediately notify all affected 

11 wholesalers that further sales on that reservation must be taxed and that a claim for a refund or credit will 

12 not be honored for the remainder of the quota period. Quota allocations are not transferable between quota 

13 periods or between reservations. 

14 (6) The total amount of refunds or credits allowed by the department to all wholesalers claiming 

15 the refund or credit under subsection (4) for any month may not exceed an amount that is equal to the tax 

16 due on the quota allocation. The department shall determine the amount of refunds or credits for each 

17 Indian reservation at the beginning of each fiscal year, using the most recent census data available from 

18 the bureau of Indian affairs or as provided in a cooperative agreement with the tribe or tribes of the Indian 

1 9 reservation." 

20 

21 Section 14. Section 16-11-113, MCA, is amended to read: 

22 "16-11-113. Tax insignia. ( 1) Except as provided in this section, the Eiistributer er sealer wholesaler 

23 of any cigarettes shall cause to be securely affixed to the cigarettes the required insignia denoting the 

24 applicable tax. A perseA spesi~ieail'f eicernptes uAser the previsions of 1 e 11 132(2) is Rat oonsisoros to 

25 be aotin€J unlawfullv under this seotien. 

26 (2) The insignia must be properly applied prior to sale, under regulations that the department may 

27 prescribe. 

28 (3) Wl=lelesalers anEi retailers Retailers licensed under this part may buy, sell, or have in their 

29 possession only cigarettes that have on each package the insignia provided for in this part. The insignia 

30 provided for in this part may be sold only to and must be affixed only by licensed wholesalers ans licenses 
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retailers. 

2 14) If any cigarettes without the insignia affixed are found in the place of business of any 

3 unlicensed wholesaler, retailer, or other person, the presumption is that the cigarettes are kept in that place 

4 of business in violation of the provisions of this part. 

5 (5) EJECept as pro•rided in 1 e 11 132(21, tl=le insi§nia provided for in tl=lis part m~st Be affo1ed BOfore 

6 the sale of tl=le ei§aFettes BV a wAolesaler This section does not apply to a wholesaler who has cigarettes 

7 in possession that are either to be shipped or consigned to an Indian tribe that has entered into a 

8 cooperative agreement with the state or to a military reservation." 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 15. Section 16-11-114, MCA, is amended to read: 

"16-11-114. Insignia discount. fvePp' Each licensed wholesaler and Ii sensed retailer sAall BO )§_ 

entitled to purchase sai& an insignia at full face value less the following percentage of the face value upon 

payment tl=lerefer for the insignia as defrayment of the costs of affixing insignia and precollecting Stiel=\ the 

tax on behalf of the state of Montana: 

(1) 6% for the first 2,580 cartons or portion thereof purchased in any calendar month; 

(2) 4% for the next 2,580 cartons or portion thereof purchased in any calendar month; and 

(3) 3% for purchases in excess of 5,160 cartons in any calendar month." 

Section 16. Section 16-11-115, MCA, is amended to read: 

"16-11-115. Tax meter machine -- tax stamp-applying machine -- purchase of stamps. 11) The 

department may authorize any wholesaler er retailer of cigarettes licensed under this part to use a tax meter 

machine to imprint an insignia upon each package of cigarettes imported, sold, or delivered in this state. 

The insignia must be one approved by the department. Each package of cigarettes imported into or 

delivered or sold in this state must be marked with the proper insignia of the tax-stamping meter, and 

tl=lereafter any original package of cigarettes so marked may be lawfully possessed and sold within the state 

by any wholesaler or retailer licensed under this part. The department shall supervise and check the 

operation of the tax meter machines. Before using the machine, the operator of the machine shall take the 

machine's meter to the county treasurer of the county in which the machine is operated. The county 

treasurer shall set the meter for the number of packages specified and required by the operator. Prior to 

setting the meter, the county treasurer shall charge the operator the amount of money proper for the 
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setting, less the expense defrayment provided for in 16-11-114. The county treasurer shall collect this 

2 amount in advance unless the department has allowed the purchaser credit as provided in 16-11-117. The 

3 county treasurer shall report to the department on forms prescribed by it the name of the licensed 

4 wholesaler or licensed retailOf and the number of packciges for which the meter was set and shall forward 

5 to the department any amounts collected from the licensee. 

6 (2) (a) The department may authorize a licensed wholesaler er lisensed retailer to affix tax stamps 

7 to packages of cigarettes with a heat-applied machine approved by the department. The department shall 

8 supervise and check the operation of the stamp--applying machine. 

9 (b) Tax stamps applied as provided in this subsection must be purchased from the department, and 

10 payment for the stamps must accompany the order unless the department has allowed the purchaser to 

11 delay payment as provided in 16-11-117." 

12 

13 Section 17. Section 16-11-116, MCA, is amended to read: 

14 "16-11-116. Resale of insignia prohibited -- rebate. A wholesaler er retailer may not resell to any 

15 other wholesaler er retailer any insignia purchased by him from the department. A wholesaler er rctai-iefc 

16 who has on hand any meter settings or tax insignia at the time of discontinuing fli& the business of selling 

17 cigarettes may apply to the department and be paid the face value of the meter settings or tax insignia less 

18 the amount of the expense defrayment allowed by 16-11-114." 

19 

20 Section 18. Section 16-11-117, MCA, is amended to read: 

21 "16-11- 117. When payment for insignia due. The department sl=lall may permit a licensed 

22 wholesaler or lisenseEi retailer to pay for the insignia purchased, or affixation of insignia, within 30 days~ 

23 after the Eiate of fJurshase anEi shall reEtuire sueh lisensee ta To be eligible to defer payment, a wholesaler 

24 shall file with the department either a surety bond issues by a surety somf)any apfJroveEI by the state 

25 department ef insuranse as ta selYensy anEI responsibility anEI autherity to transast business in the state 

26 or other cash security, as approved by the department, for ffiffiR the amount as that the department may 

27 fix, but not in excess of an amount equal to the maximum insignia purchases incurred for any 30-day period 

28 in the previous calendar year; proviElcd, howe'ter, that any,_____Any newly licensed wholesaler or lisensed 

29 f0tailef shall pay on a cash basis for 1 complete calendar year, after which the department may permit rum 

30 the wholesaler 30 days to pay for the purchase or affixation of insignia and shall require a bond or security 
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1 as hereinatiove provided in this section." 

2 

3 Section 19. Section 16-11-118, MCA, is amended to read: 

4 "16-11-118. Records of ta11 meter 1:1sers anij stampers wholesalers. All ta>t FReter 1:1sers and 

5 staFRpers wholesalers shall keep for 5 years all invoices of cigarettes purchased and imported ti•r theFR, all 

6 receipts issued tiv theFR and insignia purchased, and an accurate record of all sales of cigarettes by the ta>E 

7 FReter users er staFRpers, showing the name and address of each purchaser, the date of sale, the quantity 

8 of each kind sold, the name of any carrier, the shipping point, and the destination. The ta11 FReter users or 

9 stampers A wholesaler shall permit the department and the department of justice and their assistants, 

10 authorized agents, or representatives to examine all tm1atile iteFRs of cigarettes, invoices, receipts, books, 

11 paper, memoranda, and records as may be necessary to determine compliance with this chapter. whether 

12 the taM FReter FRaehino or ta>E staFRp appl•fing FRaet:lino t:las seen used as re1:1uireij or tt:le insignia reEJuired 

13 B'( tt:lis 13art t:lad eeen p1c1ret:lased and used or to deterFRine the aFRount of the ta11 as FRO)' tie due or 1c1npaid." 

14 

15 Section 20. Section 16-11-121, MCA, is amended to read: 

16 "16-11-121. Vending machines not places of business. Cigarette vending machines Sflel! may not 

17 be considered as places of business per se, but a report of each and all maot:lines machine Sflel! must be 

18 made on forms prescribed by the department" which shall state The form must include the name and 

19 address of the cigarette vendor, the assigned location of each machine, with best machine identification 

20 available, type of business, and ~ other information as that the department may require for proper 

21 administration of this part." 

22 

23 Section 21. Section 16-11-131, MCA, is amended to read: 

24 "16-11-131 . Transporting cigarettes without insignia a misdemeanor -- invoices and delivery tickets 

25 required -- stop and inspection authorized. ( 1) It is unlawful for a person to transport into, receive, carry, 

26 or move from place to place within this state, except in the course of interstate commerce, any cigarettes 

27 that do not bear the insignia (stamps) required by this part, e11eept fer a persen speeifieallv eMeFRpted in 

28 16111;3212). 

29 (2) (a) When transporting unstamped cigarettes, a person shall possess invoices or delivery tickets 

30 . for the cigarettes that show the name and address of the consignor or seller, the name of the consignee 
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1 or purchaser, and the quantity and brands of the cigarettes being transported. ~-

2 eensi§ned to er purehased by a persen in this state, the eensigRee er purdta50r must be autherized by 

3 16 11 1 a2 to possess unstar~tes-ifl this state. 

4 (b) The cigarettes transported are subject to seizure, forfo1ture, and sale as provided in 16-11-141, 

5 16-11-14 7, 16-11-158, and this section if: 

6 (i) there are no invoices or delivery tickets; 

7 (ii) the name or address of the consignee or purchaser is falsified; or 

8 (iii) the consignee or purchaser is not authorized to possess unstamped cigarettes. 

9 (3) Transportation of cigarettes from a point outside the state to a point in another state is not a 

10 violation of this section if the person transporting the unstamped cigarettes possesses adequate invoices 

11 or delivery tickets that give the name and address of the out-of-state consignor or selle, and the out-of-state 

1 2 consignee or purchaser. 

13 (4) If the department, its authorized agent, the department of justice, or a peace officer of the state 

14 has knowledge or reasonable grounds to believe that a vehicle is transporting cigarettes in violation of this 

15 section, the department, its agent, the department of justice, or a peace officer may stop and inspect the 

16 vehicle. 

17 (5) A person violating the provisions of this section is guilty of a misdemeanor." 

18 

19 Section 22. Section 16-11-132, MCA, is amended to read: 

20 "16-11-132. Unlawful to sell cigarettes without valid license -- exceptions. ( 1) Ne 6 person 5-f\aU 

21 may not sell, offer to sell, or possess with intent to sell any cigarettes, at wholesale or retail, unless ftiS the 

22 person's license is current and valid under the provisions of this part. 

23 (2) Ne 6 person &ltall- may not sell, offer to sell, or possess with intent to sell any cigarettes, at 

24 wholesale or retail, to a resident or nonresident wholesaler, subjobber, or retailer who is not licensed under 

25 this part or who is not licensed by the state in which Re the person sells, offers to sell, or intends to sell 

26 cigarettes, e)(eept that. However, a resident wholesaler, resident subjobber, or retailer licensed under the 

27 provisions of this chapter may sell cigarettes to a resident er nanresident any person, wholesaler, 

28 subjobber, or retailer not licensed under this chapter if: 

29 (a) sueh resident er nenresidont the person, wholesaler, subjobber, or retailer is exempt from state 

30 cigarette taxation provisions; 
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1 (b) sueh resident or nonresident the person, wholesaler, subjobber, or retailer furnishes 

2 documentary evidence that he is eMempt of exemption from state cigarette taxation provisions; and 

3 (cl sueh resident or nonresident the person, wholesaler, subjobber, or retailer signs a receipt of 

4 purchase for any cigarettes evidencing that he is ellempt an exemption from state cigarette taxation 

5 provisions. 

6 (31 Affy 8,_ person violating the provisions of this section is guilty of a misdemeanor and shall be 

7 punished as horeinafte-F provided in this part, and all cigarettes in His the person's possession SRall must 

8 be seized and forfeited to the state." 

9 

10 Section 23. Section 16-11-133, MCA, is amended to read: 

11 "16-11-133. Sale and use of cigarettes without insignia unlawful. E¥ef-y 8,. person who sells any 

12 package of cigarettes w-hlett that does not bear the insignia required by this part and O¥ef-'f 2 person who 

13 uses or consumes a cigarette within this state, taken from a package w-hlett that does not bear the required 

14 insignia, is guilty of a misdemeanor and shall be punished as hereinafter pre•,•ided, el!eept that a person 

15 speeifieally e1(empted under the pro11isions of 16 11 1 ;32(2) f!'lay not be eonsidered to be aetin@ lcJnlawfully 

16 under this seetion." 

17 

18 Section 24. Section 16-11-143, MCA, is amended to read: 

19 "16-11-143. Penalty for unpaid cigarette tax. ( 1) If flf¥f 2 person fails or refuses to pay the tax 

20 required by this part when due, the department shall proceed to determine the tax due from Stl€fl the 

21 information as that the department can obtain and shall assess the tax so determined plus a penalty that 

22 is the greater of 5 % of the tax or $50 against Stl€fl the person and notify J,im the person of the amount. 

23 After slcJeh notiee sueh tan shall beeome due and payable, to§ether with a penalty of 6 % of SlcJeh ta1c or $ 6 

24 per da•t for eaeh day after tho date of slcJeh notieo, whiehever is greater. 

25 (2) In the case of any violation of this chapter, the department shall be entitles to may sue, in the 

26 district where the department maintains its principal office, for the amount of the unpaid tax, penalty, and 

27 costs, including reasonable expense of the department in effecting collection of the unpaid tax and penalty. 

28 Wftefe When the court finds that the failure to pay the tax has been willful, the court ffitfSt shall, in 

29 addition, assess damages in treble the amount of the tax found to be due." 

30 
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1 Section 25. Section 16-11-144, MCA, is amended to read: 

2 "16-11-144. Revocation or suspension of license. ( 1) The department may revoke or suspend the 

3 license of any wholesaler, subjobber, retailer, or cigarette vendor for failure to comply with any provision 

4 of this partL ef-&f The Montana Cigarette Sales Act (Title 16, chapter 10) and with any lawfJl,_QL_e__Qy_ rule 

5 of the department made pursuant to saie those laws. 

6 (2) APtV 6. person aggrieved by~£ revocation or suspension may apply to the department for 

7 a hearingL which sfla!+ mu_st be open to the public" afl4 If the person is aggrieved by the decision of the 

8 department, the person may further appeal to the court. 

9 (3) When a license has been~ revoked, Be£ license shall a§ain issue ta such may not be issued 

10 to the licensee for a period of 1 year thereafter. When a license has been~ suspended, the suspension 

11 may be for any period not to exceed 1 year. 

12 (4) APtV 6. person who slctall sell sells cigarettes after His the person's license has been revoked or 

13 suspended is guilty of a misdemeanor and shall be punished as lctereinafter provided in this part, and all 

14 cigarettes in His the person's possession sfla!+ must be seized and forfeited to the state." 

15 

16 Section 26. Section 16-11-145, MCA, is amended to read: 

17 "16-11-145. Place where violations committed a public nuisance. e¥ePf Each person having 

18 possession or control of or who maintains a building or place where cigarettes are sold in violation of this 

19 part or who permits the same te be Elene cigarettes to be sold in violation of this part in any place or 

20 building possessed, controlled, or maintained by HifR that person is guilty of maintaining and keeping a 

21 nuisance, ans tlcte. The building or place so used, together with the personal property and fixtures used 

22 in connection therewith, shall be aeemea is considered a nuisance. Stief! The person Sflall must be enjoined 

23 and~ the building or place, personal property, and fixtures abated as a nuisance at the instance of the 

24 state." 

25 

26 Section 27. Section 16-11-148, MCA, is amended to read: 

27 "16-11-148. Violation a misdemeanor unless otherwise provided -- penalties. Unless hereinbefore 

28 e>1presslv otherwise provided, the violation of any provision of this part slctall oanstitute constitutes a 

29 misdemeanor anci any. A person violating any 6-1:lOO provision of this part shall be punished by a fine of not 

30 less than $100 or more than $500 or by imprisonment in the county jail for not less than 30 days or more 
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1 than 6 months, or by both.,, such fine and imprisonment and, if sueici If the person is the holder of a license 

2 issued under this part, SHffi the license sl=!aU must be revoked by the department for a period of 1 year." 

3 

4 Section 28. Section 16-11-149, MCA, is amended to read: 

5 "16-11-149. Hearings before state tax appeal board. Aw-; A person aggrieved by any action of the 

6 department or its authorized agents under the provisions of this part, except for a revocation of a license 

7 pursuant to 16-11-144, may apply to the state tax appeal board, in writing, for a hearing or rehearing 

8 within 30 days after the action of the department or its authorized agents. The board shall promptly 

9 consider the application, set the application for hearing, and notify the applicant of the time and place fixed 

10 for the hearing or rehearing, which may be at its office or in the county of the applicant. After the hearing 

11 or rehearing, the board may make any further or other order in the premises as it may consider proper and 

12 lawful and shall furnish a copy to the applicant. The department, on its own initiative, may order a 

13 contested case hearing on any matter concerned with licensing, as defined in 2-4-102, in connection with 

14 the administration of this part upon at least 10 days' notice in writing to the person or persons to be 

15 investigated." 

16 

17 Section 29. Section 16-11-201, MCA, is amended to read: 

18 "16-11-201. Definitions. As used in this part, the following definitions sl=!aU apply, unless the 

19 context requires otherwise: 

20 (1) The word "retailer" "Retailer" siciall mean ™Illi any person other than a wholesaler who is 

21 engaged in the business of selling tobacco products to the ultimate consumer. 

22 (2) Ticio words "sale" "Sale" or "sell" siciall mean aAd ineh,ide means any transfer of tobacco 

23 products for a consideration, exchange, barter, gift, offer for sale, aAti or distribution, in any manner or by 

24 any means whatever, of teeaeco products oticier tician ci§arettes. 

25 (31 "Tobacco product" means a substance other than cigarettes that is intended for human 

26 consumption and that contains tobacco. 

27 ~ill The words "whelesalo price" shall mean "Wholesale price" means the established price for 

28 which a manufacturer sells a tobacco product other than ei§arettos to a wholesaler or unelassified aceiuirer 

29 any other person before any discount or other reduction. 

30 {4} J.fil. The word "wl=lolesalor" sl=lall mean "Wholesaler" means any person who purchases tobacco 
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1 products eticler t"1aA cigarettes directly from the manufacturer or whe purc"1ases tseacce presucts eticlor 

2 ticlaA cigarettes from any other person who purchases from the manufacturer and who acquires ~ th!] 

3 products for the purpese ef beAa fise sales sale to retail dealern er who sorviees retail eutlets by t"1e 

4 maiAteAaAce ef aA estal3Iis"1es place ef eusiAess fer ticle purehase et tebacce presucts ether tAaA cigarettes, 

5 iAcludiAg eut Rat limites to the maiAteAaAce ef ,,.,,are"1susiAg facilities fer t"1e sterage ans sistrieutien ef 

6 tebacce presucts." 

7 

8 Section 30. Section 16-11-202, MCA, is amended to read: 

9 "16-11-202. Tax on sale of tobacco other than cigarettes -- imposed on retail consumer -- rate of 

1 O tax. ( 1) All taxes paid pursuant to the provisions of this section s"1all be mrnllisi 11oiv i]resumes are 

11 considered to be direct taxes on the retail consumer, precollected for the purpose of convenience and 

12 facility only. When the tax is paid by any other person, StleR the payment shall ee ~ considered as an 

13 advance payment and Sflall must be added to the price of tobacco products oticler ticlan cigarettes and 

14 recovered from the ultimate consumer or user. Any person selling tobacco products ether t"1an cigarettes 

15 at retail shall state or separately display in the premises where StleR the products are sold a notice of the 

16 tax included in the selling price and charged or payable pursuant to this section. The provisions of this 

17 section siclall in ne wav do not affect the method of collection of StleR the tax as "1ereinafter provided in th~ 

18 pa;t. 

19 (2) There is "1ereby le11ies, impeses, aAs assesses upen toeaceo prosuets oticler than cigarettes sols 

20 er pessesses iA this state ans t"1oro s"1all must be collected and paid to the state of Montana a tax of 1 2 

21 1 /2 % of the wholesale price of StleR all tobacco products to the wholesaler, eJEceptiAg t"1erefrom sue"1 

22 prosuets as mav be. Tobacco products shipped from Montana and destined for retail sale and consumption 

23 outside the state of MoAtana (lre not subject to this tax." 

24 

25 Section 31. Section 16-11-203, MCA, is amended to read: 

26 "16-11-203. Wholesaler to precollect tax. The tax imposed Sflall must be precollected and paid by 

27 the wholesaler to the department prior to the sale of tobacco products eticler ticlan oigarottos to t"1o 

28 pure"1asor from t"1o ,..,,Aelesaler." 

29 

30 Section 32. Section 16-11-204, MCA, is amended to read: 
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"16-11-204. Wholesaler's sale without tax prepayment a misdemeanor -- penalty. Af+'(- ~ 

2 wholesaler who shall sell sells any tobacco products ether than ei§arettes without first making payment 

3 of the tax provided for by this part in the n,anner anel or at the time specified shall be guilty of a 

4 misdemeanor and h1rtl=ler sl=lall must be enjoined by an action pursued in the district court of the eeunty ef 

5 Lewis and Clark County, Montana, from making further sale of tobacco products ether than ei§arettes for 

6 a period not less than 1 month or more than 1 year." 

7 

8 Section 33. Section 16-11-308, MCA, is amended to read: 

g "16-11-308. Penalties. ( 1) Failure to obtain a license as required by 16-11-303 or to post signs as 

1 O provided in 16-11-304 is punishable by a civil penalty of $100. 

11 (2) A person who violates 16-11-305( 1) n,av be 13unisheel by is subiect to a civil penalty of $100. 

12 A subsequent violation within 1 year is 13unishable bV subjects the person to a civil penalty of $200. A third 

13 violation is 13unishable by subjects the person to a civil penalty of $300 if two violations occurred within 

14 the 2-year period prior to that violation. A fourth violation is 13unishable bv subjects the person to a civil 

15 penalty of $500 if three or more violations occurred within the 2-year period prior to that violation. 

16 (3) A person who violates 16-11-307 is guilty of a misdemeanor and upon conviction is liable fer 

17 a ci11il penalty ef may be fined not more than $100 for the first violation. A subsequent violation is 

18 punishable by a ei'ril 13enalty fine of not more than $200. A third or subsequent violation is punishable by 

19 a ei'ril 13enalty fine of not more than $500. 

20 (4) A license holder is not subject to a civil penalty under subsection (21 for a violation by i=l+s the 

21 license holder's employee or agent if the sale was without the knowledge of the license holder and the 

22 license holder shows that the license holder had in place a system to prevent violations of 16-11-305( 1). 

23 (5) A justice's court has civil jurisdiction over a civil complaint regarding a violation of 16-11-303, 

24 16-11-304, or 16-11-305{1) and may impose the penalty prescribed in subsection (2) upon a finding by 

25 a preponderance of the evidence that the violation occurred. The county attorney of the county in which 

26 a civil penalty is imposed under subsection (2) shall inform the department of revenue of the imposition of 

2 7 the penalty." 

28 

29 NEW SECTION. Section 34. Codification instruction. [Section 1] is intended to be codified as an 

30 integral part of Title 16, chapters 10 and 11, part 1, and the provisions of Title 16, chapters 10 and 11, 

~na Le11tstatt11e coundl 
- 22 - HB 587 



54th Legislature HB0587.02 

1 part 1, apply to [section 1]. 

2 

3 NEW SECTION. Section 35. Repealer. Section 16-10-401, MCA, is repealed. 

4 

5 NEW SECTION. Section 36. Effective date. [This act] is effective July 1, 1995. 

6 -END-

~na Leo/stative Council 
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HOUSE BILL NO. 587 

INTRODUCED BY QUILICI, STANG, GRADY, ELLIOTT, GAGE, MENAHAN, MCCANN 

BY REQUEST OF THE DEPARTMENT OF REVENUE 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING CIGARETTE AND TOBACCO LAWS IN 

6 TITLE 16, CHAPTERS 10 AND 11, MCA; CLARIFYING PROVISIONS RELATING TO THE MONT ANA 

7 CIGARETTE SALES ACT, THE CIGARETTE SALES TAX, THE TAX ON TOBACCO PRODUCTS, AND THE 

8 YOUTH ACCESS TO TOBACCO PRODUCTS CONTROL ACT; AMENDING SECTIONS 3-10-301, 16-10-102, 

9 16-10-103, 16-10-104, 16-10-201, 16-10-204, 16-10-301, 16-10-303, 16-10-402, 16-10-403, 

10 16-11-102, 16-11-111, 16-11-113, 16-11-114, 16-11-115, 16-11-116, 16-11-117, 16-11-118, 

11 16-11-121, 16-11-131, 16-11-132, 16-11-133, 16-11-143, 16-11-144, 16-11-145, 16-11-148, 

12 16-11-149, 16-11-201, 16-11-202, 16-11-203, 16-11-204, AND 16-11-308, MCA; REPEALING SECTION 

13 16-10-401, MCA; AND PROVIDING AN EFFECTIVE DATE." 

14 

15 BE IT ENACTED BY THE LEGISLATURE OF THE STA TE OF MONTANA: 

THERE ARE NO CHANGES IN THIS BILL AND IT WILL 
NOT BE REPRINTED. PLEASE REFER TO SECOND 
READING COPY (YELLOW) FOR COMPLETE TEXT. 

~na Le11l•latl11e coundl 
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SENATE STANDING COMMITTEE REPORT 

MR. PRESIDENT: 

Page 1 of 1 
April 7, 1995 

We, your committee on Taxation having had under consideration 
HB 587 (third reading copy -- blue), respectfully report that HB 
587 be amended as follows and as so amended be c in. 

That such amendments read: 

1. Page 23. 
Following: line 3 

i 
/ 

Insert: "NEW SECTION. Section 36. Coordination instruction. If 
House Bill No. 539 is passed and approved and if it 
includes a section that amends 16-11-308 by imposing a 
tobacco education fee, then [sections 2 and 33 of this act], 
amending 3-10-301 and 16-11-308, respectively, are void.'' 

Renumber: subsequent section 
-END-

a~d. 
!iP- Sec. 

Coard. 
of Senate 

A--.-. j; 
Senator ca~ Bill 

SENATE 
801120SC.SRF 
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1 HOUSE BILL NO. 587 

2 INTRODUCED BY QUILICI, STANG, GRADY, ELLIOTT, GAGE, MENAHAN, MCCANN 

3 BY REQUEST OF THE DEPARTMENT OF REVENUE 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING CIGARETTE AND TOBACCO LAWS IN 

6 TITLE 16, CHAPTERS 10 AND 11, MCA; CLARIFYING PROVISIONS RELATING TO THE MONTANA 

7 CIGARETTE SALES ACT, THE CIGARETTE SALES TAX, THE TAX ON TOBACCO PRODUCTS, AND THE 

8 YOUTH ACCESS TO TOBACCO PRODUCTS CONTROL ACT; AMENDING SECTIONS 3-10-301, 16-10-102, 

9 16-10-103, 16-10-104, 16-10-201, 16-10-204, 16-10-301, 16-10-303, 16-10-402, 16-10-403, 

10 16-11-102, 16-11-111, 16-11-113, 16-11-114, 16-11-115, 16-11-116, 16-11-117, 16-11-118, 

11 16-11-121, 16-11-131, 16-11-132, 16-11-133, 16-11-143, 16-11-144, 16-11-145, 16-11-148, 

12 · 16-11-149, 16-11-201, 16-11-202, 16-11-203, 16-11-204, AND 16-11-308, MCA; REPEALING SECTION 

13 16-10-401, MCA; AND PROVIDING AN EFFECTIVE DATE." 

14 

15 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

16 

17 NEW SECTION. Section 1. Licensure as both wholesaler and retailer allowed. This chapter does 

18 not prevent a person from being licensed as both a wholesaler and a retailer. 

19 

20 Section 2. Section 3-10-301, MCA, is amended to read: 

21 "3-10-301. Civil jurisdiction. (1) Except as provided in SlJeseetieA (2) aAel iA 3-11-103 and in 

22 subsection 12) of this section, the justices' courts have jurisdiction: 

23 (a) in actions arising on contract for the recovery of money only if the sum claimed does not 

24 exceed $5,000, exclusive of court costs; 

25 (bl in actions for damages not exceeding $5,000, exclusive of court costs, for taking, detaining, 

26 or injuring personal property or for injury to real property when no issue is raised by the verified answer of 

27 the defendant involving the title to or possession of the real property; 

28 (cl in actions for damages not exceeding $5,000, exclusive of court costs, for injury to the person, 

29 except that, in actions for false imprisonment, libel, slander, criminal conversation, seduction, malicious 

30 prosecution, determination of paternity, and abduction, the justice of the peace does not have jurisdiction; 

~na Legtstattve councll 
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1 (d) in actions to recover the possession of personal property if the value of the property does not 

2 exceed $5,000; 

3 (e) in actions for a fine, penalty, or forfeiture not exceeding $5,000, imposed by a statute or an 

4 ordinance of an incorporated city or town when no issue is raised by the answer involving the legality of 

5 any tax, impost, assessment, toll, or municipal fine; 

6 (f) in actions upon bonds or undertakings conditioned for the payment of money when the sum 

7 claimed does not exceed $5,000, though the penalty may exceed that sum; 

8 (g) to take and enter judgment for the recovery of money on the confession of a defendant when 

9 the amount confessed does not exceed $5,000, exclusive of court costs; 

10 (hi to issue temporary restraining orders as provided in 40-4-121 (3)~ 

11 (i) in actions initiated by civil complaints for violations of 16-11-305(1 ). 

12 (2) Justices' courts do not have jurisdiction in civil actions that might result in a judgment against 

1 3 the state for the payment of money." 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 3. Section 16-10-102, MCA, is amended to read: 

"16-10-102. Declaration of policy. The advertising, offering for sale, or sale of cigarettes below 

cost in the retail and wholesale trades with the iAteAt ef iAjuriA!l eemi:ietiters er lesseAiA!l oemi:ietitien is 

an unfair and deceptive business pr_actice. It is the policy of the state to promote the public welfare, and 

it is the purpose of this chapter to carry out that policy in the public interest, stabilize the sale of cigarettes, 

and maximize and protect the state revenues from this source." 

Section 4. Section 16-10-103, MCA, is amended to read: 

"16-10-103. Definitions. When used in this chapter, the felle·,vin!J wares aAEl 13hrases shall have 

the meaAiA!J aseribed te them iA this seetien, except Wflefe when the context clearly indicates a different 

meaninp, the following definitions apply: 

( 1) "AElmiAistrative a!jenev" er "eei:iartmeAt" shall meaA "E>epartment" meaAs the state eei:iartment 

of reyen1:1e of Mentana flFBYided fer iA 2 1 e 1 :301 aAEl, Wflefe ~ tl=le meaAin!'I of the eoAtext && reE11:1ires, 

all de131:1ties ane insluees its emi:iloyees eul•,r autheri2ed b•,r sush esi:iartment. 

~ "Basic cost of cigarettes" shall meaA means the inYeiee list cost of cigarettes ta the retailer er 

,,.,,helesaler, as the ease Rrny be, er the rei:ilaeemeAt esst sf oi[larettes to tl=lo retailer or Hholesaler, as tho 

~na Ler,lstatlve councu 
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1 ease R'la~• be, in the Ej1:1antit1f last 131:1Fehased, whioheveF is le·,YeF as reported to the department by the 

2 manufacturer without any deductions for discounts or taxes of any kind. 

3 ~ ill "Business day" sl=lall R'lean means any day other than a Sunday or a legal holiday. 

4 f4t Ql "Cigarettes" shall R'loan !!lfil!lli? any roll for smoking made wholly or in part of tobacco, 

5 irrespective of size or shape and whether or not Sl:HH1 the tobacco is flavored, adulterated, or mixed with 

6 any other ingredient, the wrapper or cover of which is made of nontobacco paper or any other substance 

7 or material except tobacco. 

8 t&Hat ™ The term "cost to the retailer" shall R'lean !!lfil!lli? the "easie east of eigarettes" to the 

9 feteilef cost to the wholesaler from whom the cigarettes were purchased by the retailer plus the !!.cost of 

10 doing business by the retailer!!. as evidenced by the standards and methods of accounting regularly 

11 employed by the retailer in !ti& the retailer's determination of costs for income tax reporting purposes for 

12 the total operation of !ti& the retailer's establishment. Cost of doing business by the retailer includes afl4 

13 shall inel1:1ele Y,1itl=lin said easts, without limitation,~ 

14 fil labor costs (including salaries of executives and officershl 

1 5 1ill rent,~ 

16 1ilil depreciation,~ 

17 iiY.J. selling costs,l 

18 M maintenance of equipment,~ 

19 bill delivery costs.~ 

20 1Yill. all types of licenses.~ 

21 (viii) all types of business taxes,l 

22 (ix) all types of insurance,-i:IA&l 

23 (x) all types of advertising, inel1:1eling~ 

24 M any rebates, patronage dividends, or concessions, no matter how defined,ane~ 

25 (xii) expenses prior to opening for business, including all startup costs, land acquisition costs, 

26 construction costs, costs for marketing studies, and similar expenses; 

27 

28 

29 

30 

(xiii) any district. central, regional. and national administrative and operation costs and expenses; 

(xiv) any anel all other indirect or overhead costs with respect to the operation of the establishR'lent 

business of the retailer,~ 

~na Legtslatlve council 
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(b) The cost of doing business by the retailer must be expressed as a percentage and applied to 

2 the "basie easts ef ei!'jarnttes"; pFeviaea, "1ewe¥eF, t"1at aAV cost to the wholesaler from whom the 

3 cigarettes were purchased. 

4 1£LA retailer who purchases directly from me.!! manufacturer or from any other person at or at less 

5 than or about the price normally and usually charged for purchases in wholesale quantities shall, in 

6 determining .::. the cost to the retailer!' puFsuaRt te t"1is sueseetieA, add the .:.Cost of doing business by the 

7 wholesaler=-, as determined in subsection~ l.!ill..Ql, to the =-basic cost of cigarettes=- to saie the retailer, 

8 as well as the =-cost of doing business by the retailer=-. 

9 fl».(Ql In the absence of the filing with the department of satisfactory proof of a lesser or higher 

1 0 cost of doing business by the retailer making the sale, the =-cost of doing business by the retailer" s"1all be 

11 ~ presumed to be 10% of the "basie east ef ei!'jaFettes" te tRe FetaileF cost to the wholesaler. 

12 le) IR t"1e abseRee et t"1e filiA!'J '"'it"1 t"1e ElepaFtFRBRt af satisfaeteFy pFeef ef a lessaF eF "1i!'l"1er east 

13 ef aeiA!'I busiRess, t"1e "east af aoiA!'I busiRess by t"1a FetailaF" w"1a, iA eeRAeetieR wit"1 t"1e Fetailer's 

14 purn"1ase, Feeeivea Rat aRly t"1e aiseeuAts eFaiAaFily allo 1,Yea upoA purn"1ases b¥ a FetaileF but else, iA whale 

15 er paFt, t"1e aisaeuAts eFEliAaril·r allewael upeA pure"1ases by a w"1elesaleF s"1all be pFesuFReel te be 10% of 

16 t"1e suFR ef t"1e "easio east of oi!'jaFottes" aAa t"1o "east ef eleiR!'I eusiAess b·( tho whelesaleF''. 

17 «»-fat J.fil.@l The term "cost to the wholesaler" s"1all FReaA means the =-basic cost of cigarettes=-

18 te purchased by the wholesaler from a manufacturer plus the =-cost of doing business by the wholesaler=-

19 as evidenced by the standards and methods of accounting regularly employed by the wholesaler in llis the 

20 wholesaler's determination of costs for income tax reporting purposes for the total operation of ms 

21 establis"1FReRt aRel shall iAeluele .,.,·itRiR saiel easts, the wholesaler's business. The cost of doing business 

22 by the wholesaler includes, without limitation,~ 

23 fil labor costs (including salaries of executives and officers);;_ 

24 illl rent,;_ 

25 1illJ. depreciation,;_ 

26 fu1 selling costs,;_ 

27 M maintenance of equipment,;_ 

28 iYil delivery costs,;_ 

29 .(Yill all types of licenses,;_ 

30 (viii) all types of business taxes,;_ 

~na Leglslatlve cauncll 
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(ix) all types of insurance;--aAEI~ 

(x) all types of advertising~ 

(xi) any rebates, patronage dividends, or concessions, no matter how defined; 

HB0587.04 

1 

2 

3 

4 

5 

6 

7 

8 

!xii) expenses prior to opening for business, including all startup costs, land acquisition costs, 

construction costs, costs for marketing studies, and similar expenses; 

(xiii) any district, central, regional, and national administrative and operation costs and expenses; 

{xiv) all other indirect or overhead costs with respect to the operation of the wholesaler. 

9 1Ql The cost of doing business by a wholesaler slalall alse iAeluele aAy Febates, patFeAa~e di 11ideAels, 

1 O er eeAeessieAs, AB FAatteF Rew elefiAeel, aAel aA1; aAel all etlaler iAeliFOet BF eveFReael easts '"'itR respeot ta 

11 tRe eperntieA ef tRe establisRFABAt ef tl:ie ,,..,RelesaleF, must be expressed as a percentage and applied to 

12 the .!!.basic cost of cigarettes.!!.. 

13 ¼H.£1 In the absence of the filing with the department of proof WAieR that the department declares 

14 to be satisfactory of a lesser or higher cost of doing business by the wholesaler making the sale, the .!!.cost 

15 of doing business by the wholesaler.!! slalall be~ presumed to be 5% of the .!!.basic cost of cigarettes.!!. to the 

16 wholesaler plus cartage to the retail outlet if performed or paid for by the wholesaler, wlalisl:i. The cartage 

17 cost, in the absence of the filing with the department of satisfactory proof of a lesser or higher cost, &l=\al+ 

18 l;ie ~ considered to be 3/4 of 1 % of the .!!.basic cost of cigarettes.!!. to the wholesaler. 

19 (6) "Department" means the department of revenue provided for in 2-15-1301 and, when the 

20 meaning of the context requires, includes its employees. 

21 (7) "Manufacturer" means any person who fabricates cigarettes from raw materials for the purpose 

22 of resale. 

23 f7-Hfil "Person" slalall FABBA means aAel iAeluele aA'f an individual, firm, association, company, 

24 partnership, corporationL feF prefit er ABAprefit eorpoFatieA, jeiAt steel( seFApaAy, elub, a~BAS'/, S)"Aelieate, 

25 eeeperative, FAUAieipal eerperatieA BF etlaleF pelitieal subelivisieA ef tlalis state, tFust, Feeei¥er, trustee, 

26 fieueiar;, a A el eeAseFvateF or other business entity, however formed. 

27 ~ifil "Retailer" slalall FAeaA ™.r!§. aAe iAeluele BA¥.!! person who operates a store, stand, booth, 

28 &f concession, or other outlet for the purpose of A'IBl(iA~ sales ef selling cigarettes at retail. 

29 +B}ilQl "Sale" slalall FAeaA or "sell" means any transfer of cigarettes for a consideration, exchange, 

30 barter, gift, offer for sale, a-Re or distribution, in any manner or by any means wlalatevOF. 

~na Le111stattve council 
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1 f-¼»illl "Sell at retail", "sale at retail", aAe or "retail sales" sl=iall FReaA aAel iAel1:1ele means any 

2 transfer of title to cigarettes for a valuable consideration, made in the ordinary course of trade or usual 

3 conduct of the seller's retailer's business, to the purchaser for consumption or use. 

4 -{44-H..lll "Sell at wholesale", "sale at wholesale", aAe or "wholesale sales" sl=iall FReaA means and 

5 iAel1:1ele includes any bona fide transfer of title to cigarettes for a valuable consideration, made in the 

6 ordinary course of trade or in the usual conduct of the wholesaler's business, to a retailer for the purpose 

7 of resale. 

8 (13) "Sole distributor" means a person who either causes a unique brand of cigarettes to be 

9 manufactured according to distinctive specifications and acts as the exclusive distributor of the cigarettes 

1 O or is the exclusive distributor of a brand of cigarettes within the continental United States. 

11 ~1111 "Wholesaler" sl=iall iAel1:1ele any means a person who services retail outlets by 

12 maintaining an established place of business for the purchase of cigarettes and who: 

13 tttlli purchases cigarettes aireotly from #le 2 manufacturer for the purpose of selling cigarettes to 

14 retailers; or 

15 Will purchases cigarettes from any other person wl=io p1:1rsl=iasos froFR tl=io FRan1:1foet1:1rer ans wl=io 

16 acq1:1ires s1:1sl=i ei9arettes solely a sole distributor, another wholesaler, or any other person for the purpose 

17 of bona fiele resale to retail elealers selling cigarettes to retailers-;-ef 

18 !iii) serviees retail 01:1tlets by tl=ie FRaiAtenanoo of an ostablisl=ioa plaoo of b1:1siAoss for the p1:1rel=iase 

19 of eigareues, inel1:1ain9 b1:1t not lirnitoa to tRe rnaintenanee of v, areho1:1sin9 faoilities for tRe storage anel 

20 aistriblcltioA ef ei9arettos. 

21 lbl ~letl=iing oeAtaineel heroin sl=iall proyont a perseA froFR i:i1:1alif·1in9 in aiffereAt eapaeities as betl=i 

22 "wholesaler" ana "retailer" lclneler the applioable pro·~isieAs sf tl=iis el=iapter;" 

23 

24 Section 5. Section 16-10-104, MCA, is amended to read: 

25 "16-10-104. Powers of department. ill In addition to the penalties and rights imposed and set 

26 forth in Hi 10 401 aAel 16-10-402, the department shall enforce the provisions of this chapter. 

27 J1.J. The department sl=iall l=iaYe has the power to adopt, amend, and repeal rules necessary to 

28 enforce and administer the provisions of this chapter." 

29 

30 Section 6. Section 16-10-201, MCA, is amended to read: 

~na Leg/stative council 
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"16-10-201. Wholesaler-to-wholesaler sales. When one wholesaler sells cigarettes to any other 

2 wholesaler, the former~ may not be required to include in fli& the selling price to the latter the ~cost to 

3 the wholesaler.!!., as provided by 1 6-10-103, except that no such sale~ may be made at a price less than 

4 the .!!.basic cost of cigarettes.!!., as defined in 16-10-103, but the latter wholesaler, upon resale to a retailer, 

5 shall be i§. considered to be the wholesaler governed by the provisions of 16-10-103«;}1.fil." 

6 

7 Section 7. Section 16-10-204, MCA, is amended to read: 

8 "16-10-204. Determining cost·· fietiIiot1e prices below cost -- free merchandise. ( 1) In determining 

9 the .!!.cost to the retailer.!!. and the .!!.cost to the wholesaler.!!., the department or a court shall receive and 

1 O consider as beaFin€J en the bona fiaes el sueh east evidence tending to show that any person eefflplainea 

11 a€)ainst unaeF any of the accused of violating the provisions of this chapter purchased cigarettes, with 

12 · respect to the sale of which complaint is made, at a fietitieus flFiee below either the cost to the retailer or 

13 the cost to the wholesaler, depending upon the status of the person accused, or upon terms or in 5t¼6R a 

14 manner or under 5t¼6R invoices as--te that conceal the true cost, discounts, or terms of purchase0 ilflG 

15 Further, the department or a court shall alse receive and consider as beaFin€J en the bona fiaes ef sueh Emst 

16 evidence of the normal, customary, and prevailing terms and discounts in connection with other sales of 

17 a similar nature in the traae aFea eF this state. 

18 (2) Merchandise given gratis or payment made to a retailer or wholesaler by the manufacturer 

19 theFeef of the merchandise for display, advertising, promotion purposes, any type of discount, or otherwise 

20 ~ may not be considered in determining the cost of cigarettes to the retailer or wholesaler." 

21 

22 Section 8. Section 16-10-301, MCA, is amended to read: 

23 "16-10-301. Sales below cost e\'idenee ef 1mlav.·ftll iAIBAI. f+t It shall be i§. unlawful and a 

24 violation of this chapter: 

25 fa+ill for any retailer or wholesaler with intent te injuFe a eefflpatiter er substantiall't' lessen 

26 OBfflfjetitien to: 

27 .\itifil advertise, offer to sell, or sell, at retail or wholesale, cigarettes at less than cost to 5t¼6R a 

28 retailer or wholesaler, as the oaso fflB'( ea; 

29 Mill offer a rebate in price, give a rebate in price, offer a concession of any kind, or give a 

30 concession of any kind er nature 11,•hatever in connection with the sale of cigarettes Wfltek that are sold by 

~na Ler,lstatlve coundt 
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saia the wholesaler or retailer in the ordinary course of Ri& trade or business if 5t:leR the rebate or 

2 concession offered or given in connection with the sale of cigarettes is not offered or given by the 

3 wholesaler or retailer in the same ratio with respect to all other merchandise to which 5t:leR the rebate or 

4 concession may lawfully be given; 

5 fe}Ql, for any retailer to: 

6 t+l,1fil induce or attempt to induce or procure or attempt to procure the purchase of cigarettes at 

7 a price less than the -"-cost to the wholesaler.!, as defined in this chapter; 

8 M.llil induce or attempt to induce or procure or attempt to procure any rebate or concession of any 

9 kind or nature whatever in connection with the purchase of cigarettes. 

1 O (2) EviEleAee ef aElvertiseFAeAt, effer te sell, er sale of ei!JBFettes sy ORV retailer er whelesaler at 

11 less thaR eest te hiFA er e,·iEleRee ef OR'J' effer ef a resate iR J;!Fiee er the !JiYiR!l ef a relaate iR wiee or aR 

12 effar ef a eeRsessioR OF the !jiviR!l of a O0A0OSSi0R of OR~' ltiAEl er Rat1:1re whate,;er iR SORReetiOR with the 

13 sale of ei§arettes whieh are selEl la·; saiEl wholesaler er retailer iA the erEliRary SO!,JFS0 of his traEle or 

14 la1:1siRess, if s1:1eh relaate er eeReessieA effereEl er §iveR iR eeRReetieR with the sale sf ei§arettes is Rot 

15 effereEl er §iYeR sv the wholesaler er retailer iR the saFAe ratio with res,:!eet te all ether FAerehaRdise to 

16 whieh s1:1eh relaate er eeReessioA FAO'f lawf1,Jllv tao !JiV0R, er the iREl1:1eiR!l or atteFAJ;!t to iRd1,Jee er the 

17 pree1:1riA!J er the atteFApt to pree1:1re the p1:1rehase of ei!Jarettes at a J;!Fiee less thaA east ts the wholesaler 

18 er the retailer st:iall lae J;!FiFAa faeie evideRee of iAteAt to iRji,JF0 eeFApetiters er s1:1lastaAtially lesseA 

19 eeFApetitieR." 

20 

21 Section 9. Section 16-10-303, MCA, is amended to read: 

22 "16-10-303. Cost survey as evidence. WROf& When a cost survey pursuant to cost accounting 

23 practices, iRel1:1diRg these defiReEl iR 1e 10 10:3(el(a), used for income tax reporting purposes has been 

24 made by the departmentL ef--9'f a trade associationL er ether an industry group, a wholesaler, or a retailer 

25 fer the traEliAg area iR wt:iieh the effeRse is eeFAFAitteEl to establish either the lowest ~cost to the retailer~ 

26 i!fffi or the lowest ~cost to the wholesaler~, sate or both, for the state, the cost survey shall tao eeRsiElereEl 

27 tO-OO 1§ competent evidence for use in proving the cost to the person complained against within the 

28 provisions of this chapter." 

29 

30 Section 10. Section 16-10-402, MCA, is amended to read: 
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"16-10-402. Injunctive and other civil relief. (1) In addition to Jlenalties the penalty provided by 

2 1 e 1 G 1G1 16-10-403, any person injured or any trade association that represents a person injured by any 

3 violation of this chapter er any traele asseeiatien whieh is rej3resentatiYe ef s1oJeh a JleFsen may maintain an 

4 action in any court of equitable jurisdiction to prevent, restrain, or enjoin 5tHffi the violation. If in 5tHffi the 

5 action a violation of this chapter shall ae 1§. established, the court shall enjoin and restrain or otherwise 

6 prohibit 5tHffi the violation and, in addition therete, shall assess in favor of the plaintiff and against the 

7 defendant the costs of the suit and reasonable atterne•y's fee attorney fees. In St100 the action,. it Sflalt 1§. 

8 not ea necessary that actual damages to the plaintiff be alleged or proved, but Wfl0f& when alleged and 

9 proved, the plaintiff in saie the action, in addition to ~ injunctive relief and fees and costs of suit, Sflalt 

10 ea~ entitled to recover from the defendant the amcJnt of actual damages sustained by the plaintiff. 

11 (2) ~ Ji injunctive relief is not sought or required, any person injured by a violation 

12 of this chapter may maintain an action for damages alone in any court of competent jurisdiction. The 

13 measure of damages in~ the action shall ae 1§. the same as prescribed in subsection ( 1) of this section." 

14 

15 Section 11 . Section 16-10-403, MCA, is amended to read: 

16 "16-10-403. Revocation or suspension of license er permit·- civil penalty. (1) The department is 

17 f.li¥en flolll JlSWSr anel a1oJtherity te may revoke or suspend the license .Qf,. Br permit ef impose a civil penalty 

18 not to exceed $500 on, or order any combination of revocation, suspension, and penalty to be imposed on 

19 any ,,..,hBlesale er retail eif.jarette sealer in the state Bf MBntana licensed wholesaler or retailer upon 

20 sufficient cause appearing of the violation of this chapter or upon the failure of 5tHffi the licensee ef 

21 13eFFAittee to comply with any of the provisions of this chapter. 

22 (2) Ne /j_ license BF lieenses shall may not be suspended or revoked except upon notice to the 

23 licensee and after a hearing prescribed by saie the department at its principal office. The department, upon 

24 a finding by it that the licensee has failed to comply with any provisions of this chapter or any rule 

25 promulgated thero1oJneler under this chapter, shall, in the case of #le 2 first offender, suspend the license 

26 er lisensBs of the saie licensee for a period of not less than 5 or more than 20 consecutive business days 

27 ane, if\ impose a civil penalty in an amount not to exceed $500, or orde~ both the suspension and the 

28 penalty. In the case of a second or plural offender, the department shall suspend saie the license ef 

29 lieenses for a period of not less than 20 consecutive business days or more than 12 months, ane..ifl impose 

30 a civil penalty in an amount not to exceed $500, or order both the suspension and the penalty. In the event 
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the department finds the offender has been guilty of willful and persistent violations, it may revoke s.iel=I 

2 the licensee's license or lioonsos and, in its discretion, may impose a civil penalty in an amount not to 

3 exceed $500. 

4 (3) Any person whose license or lioonses 1'1ave has been se revoked may apply to the department 

5 at the expiration of 1 year for a reinstatement of flis tho license er lieensos. ~ The license er lieensos 

6 may be reinstated by tho department if it s1'1all appear appears to the satisfaction of saie the department 

7 that the licensee will comply with the provisions of this chapter and the rules promulgated t1'1ore1:1ndor under 

8 this chapter. 

9 (4) ~ A person whose license has been suspended or revoked 5ft6H may not soil cigarettes or 

10 permit cigarettes to be sold during tho period of s.iel=I the suspension or revocation on the premises 

11 occupied by ffiffi tho person or upon other premises controlled by ffiffi the person or others or in any other 

1 2 manner or form whatever. Nor s1'1all any A disciplinary proceedings or action e& is not barred or abated by 

13 the expiration, transfer, surrender, continuance, renewal, or extension of any license issued under the 

14 provisions of tho !!.cigarette tax law!!., as provided in [articles of chapter 11 of the Revised Codes of 

1 5 Montana, 194 7]. 

16 (5) Any determination by the department and any order of suspension or revocation of a license 

1 7 er lieonses t1'1ore1:1ndor or refusal to reinstate a license er lieensee after revocation s1'1all so ill reviewable by 

18 the court in a proper case and in proceedings as provided by the procedural law of this jurisdiction." 

19 

20 Section 12. Section 16-11-102, MCA, is amended to read: 

21 "16-11-102. Definitions. ( 1) As used in this chapter, the following definitions apply, unless the 

22 context requires otherwise: 

23 (a) "Cigarettes" means any roll for smoking made wholly or in part of tobacco, irrespective of size 

24 or shape and whether or not the tobacco is flavored, adulterated, or mixed with any other ingredient, the 

25 wrapper or cover of which is made of nontobacco paper or any other substance or material except tobacco. 

26 lb) "Department" means the department of revenue provided for in 2-15-1301. 

27 le) "Person" means an individual, firm, fieh,ioiar>(, partnership, corporation, tr1Jst, organi~ation, or 

28 association, company, or other business entity. however formed. 

29 (2) As used in this part, the following definitions apply, unless the context requires otherwise: 

30 la) "Cigarette vendor" means a person doing business in the state who purchases cigarettes 
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1 through a wholesaler, subjobber, or retailer for 10 or more cigarette vending machines that oo the person 

2 operates for a profit in premises or locations other than flis the person's own. That person must be treated 

3 as a wholesaler. A person who operates fewer than 10 cigarette vending machines must be treated as a 

4 retailer. 

5 (bl "Full face value of insignia" means the total amount of the tax levied under this part. 

6 le) "Insignia" or "indicia" means the impression, mark, or stamp approved by the department under 

7 the provisions of this part. 

8 (d) "Licensed retailer" means any person, other than a wholesaler, subjobber, or cigarette vendor, 

9 who is licensed under the provisions of this part. 

10 (e) "Licensed subjobber" means a subjobber licensed under the provisions of this partt. The person 

11 oo must be treated as a wholesaler. 

12 If) "Licensed wholesaler" means a wholesaler licensed under the provisions of this part. 

13 (g) "Manufacturer" means any person who fabricates cigarettes from raw materials for the purpose 

14 of resale. 

15 ffl+ihl. "Public warehouses" means agents or representatives of manufacturers who receive 

16 cigarettes in carload lots for distribution in original cases to wholesalers and retailers. 

17 Will "Record" means an original document, a legible facsimile, or an electronically preserved copy. 

18 #till "Retailer" means a person, et1'ler than a w1'lelesaler, s~l3jel313er, er ei9arette veneer, whe is 

19 en9a9ea in the 13~siness who operates a store, stand, booth, concession, or other outlet for the purpose 

20 of selling cigarettes at retail. 

21 *ill "Sale" afle or "sell" fReaR means any transfer of cigarettes 13~· sale, as defines 13y 30 2 1 Oe, 

22 er 13~· gih, barter, er em~hange for consideration, exchange. barter, gift, offer for sale. or distribution in any 

23 manner or by any means. 

24 (I) "Sole distributor" means a person who either causes a unique brand of cigarettes to be 

25 manufactured according to distinctive specifications and acts as the exclusive distributor of the cigarettes 

26 or is the exclusive distributor of a brand of cigarettes within the continental United States. 

27 WJ.ml "Subjobber" means a person who purchases from a licensed wholesaler cigarettes with the 

28 Montana cigarette tax insignia affixed and sells or offers to sell the cigarettes to a licensed retailer or 

29 cigarette vendor. An isolated sale or exchange of cigarettes between licensed retailers does not constitute 

30 those retailers as subjobbers. A licensed subjobber shall use the license in the interest of the general public. 
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1 If during any month more than 35% of the volume of cigarette sales by a subjobber is with any retail client 

2 whose business is controlled directly or indirectly through consanguinity or affinity with the owner or 

3 employer for that retail business, the license is considered to have been used or to be intended to be used 

4 in violation of this part. 

5 mw "Wholesaler" means aA'f 2 person who services retail outlets by maintaining an established 

6 place of business for the purchase of cigarettes and who: rosiaeRt iR this state who eriRgs or ea1:1ses to ee 

7 ere1:1ght iRte this state 1:1RstaFR13ea eigarettes !)1:1rehasea aireetl',1 freFR their FRaR1:1faet1:1rers aRa stares, sells, 

8 er ether>Niso ais!)esos ef the eigarettes after they roaeh this state. The terFR iRol1:1aes a !)eFSeR v,·ho, 'A'ithiR 

9 this sMto, FRaR1:1faet1:1Fes er !)roa1:1ees eigarottes, Eiirootl·t er iRaireetly, aRa sells er aistrie1:1tos the eigarettes 

10 withiR this state. 

11 (i) purchases cigarettes from a manufacturer for the purpose of selling cigarettes to retailers; or 

12 (ii) purchases cigarettes from a sole distributor. another wholesaler, or any other person for the 

13 purpose of selling cigarettes to retailers." 

14 

1 5 Section 13. Section 16-11-111, MCA, is amended to read: 

16 "16-11-111. Cigarette sales tax -- exemption for sale to tribal member. ( 1) A tax on the purchase 

17 of cigarettes for consumption, use, or any purpose other than resale in the regular course of business is 

18 imposed and must be precollected b_y the wholesaler and paid to the state of Montana. The tax is 18 cents 

19 on each package containing 20 cigarettes and, when packages contain more or less than 20 cigarettes, a 

20 tax on each cigarette equal to 1120th the tax on a package containing 20 cigarettes. 

21 (2) The tax imposed in subsection (1) does not apply to a eioarette sale if the sale is R'laae: 

22 (al ey a retailer whose osteelishA'leRt is loeatea withiR the ee1:1Aaaries of aR IAdiaR reservatieA 

23 loeatod iR MoAtaRa; amJ 

24 (el te aA eAFolloel FROFRBOr ef the feelerally roeogRized IAaiaA triee resiEiiRg OR the IREliaA reserr,atioR 

25 where the retail estaelishFRoRt is loeatod quota cigarettes. 

26 (3) Subject to tho refund or credit provided in subsection (41, the tax must be precollected on all 

27 cigarettes entering a Montana Indian reservation. 

28 (4) Pursuant to the procedure provided in subsection (5), a wholesaler making a sale of cigarettes 

29 to a retailer within the boundaries of a Montana Indian reservation may apply to the department for a refund 

30 or credit for taxes precollected on cigarettes sold by the retailer to a member of the federally recognized 
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Indian tribe or tribes on whose reservation the sale is made. A wholesaler who does not file a claim within 

2 1 year of the shipment date forfeits the refund or credit. 

3 (5) The distribution of tax-free cigarettes to a tribal member must be implemented through a system 

4 of preapproved wholesaler shipments. A licensed Montana wholesaler shall contact the department for 

5 approval prior to the shipment of the untaxed cigarettes. The department may authorize sales based on 

6 whether the quota, as established in a cooperative agreement between the department and an Indian tribe 

7 or as set out in this chapter, has been met. If authorized as a tax-exempt sale, the wholesaler, upon 

8 providing proof of order and delivery to a retailer within the boundaries of a Montana Indian reservation 

9 selling cigarettes to members of a federally recognized tribe or tribes of that reservation, must be given a 

10 credit or refund. Once the quota has been filled, the department shall immediately notify all affected 

11 wholesalers that further sales on that reservation must be taxed and that a claim for a refund or credit will 

12 not be honored for the remainder of the ·quota period. Quota allocations are not transferable between quota 

13 periods or between reservations. 

14 (6) The total amount of refunds or credits allowed by the department to all wholesalers claiming 

15 the refund or credit under subsection (4) for any month may not exceed an amount that is equal to the tax 

16 due on the quota allocation. The department shall determine the amount of refunds or credits for each 

17 Indian reservation at the beginning of each fiscal year, using the most recent census data available from 

18 the bureau of Indian affairs or as provided in a cooperative agreement with the tribe or tribes of the Indian 

19 reservation." 

20 

21 Section 14. Section 16-11-11 3, MCA, is amended to read: 

22 "16-11-113. Tax insignia. ( 1) Except as provided in this section, the aisHie1cJter er sealer wholesaler 

23 of any cigarettes shall cause to be securely affixed to the cigarettes the required insignia denoting the 

24 applicable tax. A 13ersen s13eeifieally eneffi19tea 1cJnder the 13revisiens ef 1 €l 11 132(2) is net eensidered ta 

25 ee aeting unlawfully uneer this seetien. 

26 (2) The insignia must be properly applied prior to sale, under regulations that the department may 

27 prescribe. 

28 (3) Whelesalers and retailers Retailers licensed under this part may buy, sell, or have in their 

29 possession only cigarettes that have on each package the insignia provided for in this part. The insignia 

30 provided for in this part may be sold only to and must be affixed only by licensed wholesalers and lieensed 

~na Legislative count:1/ 
- 13 - HB 587 



54th Legislature HB0587.04 

2 

3 

4 

5 

6 

7 

8 

9 

retailers. 

(4) If any cigarettes without the insignia affixed are found in the place of business of any 

unlicensed wholesaler, retailer, or other person, the presumption is that the cigarettes are kept in that place 

of business in violation of the provisions of this part. 

(5) ~pt as 13reviaea iA 16 11 132(21, the iAsigAia provided fer iA this part FAust be aHixed before 

the sale ef the eiga:ettes by a whelesaler This section does not apply to a wholesaler who has cigarettes 

in possession that 3re either to be shipped or consigned to an Indian tribe that has entered into a 

cooperative agreement with the state or to a military reservation." 

10 Section 15. Section 16-11-114, MCA, is amended to read: 

11 "16-11-114. Insignia discount. ~ Each licensed wholesaler aAd lieensed retailer shall be [§_ 

12 entitled to purchase saiG an insignia at full face value less the following percentage of the face value upon 

13 payment therefor for the insignia as defrayment of the costs of affixing insignia and precollecting 5tifill the 

14 tax on behalf of the state of Montana: 

15 (1) 6% for the first 2,580 cartons or portion thereof purchased in any calendar month; 

16 (2) 4% for the next 2,580 cartons or portion thereof purchased in any calendar month; and 

17 (3) 3% for purchases in excess of 5,160 cartons in any calendar month." 

18 

19 Section 16. Section 16-11-115, MCA, is amended to read: 

20 "16-11-115. Tax meter machine -- tax stamp-applying machine -- purchase of stamps. (1) The 

21 department may authorize any wholesaler or retailer of cigarettes licensed under this part to use a tax meter 

22 machine to imprint an insignia upon each package of cigarettes imported, sold, or delivered in this state. 

23 The insignia must be one approved by the department. Each package of cigarettes imported into or 

24 delivered or sold in this state must be marked with the proper insignia of the tax-stamping meter, and 

25 thereafter any original package of cigarettes so marked may be lawfully possessed and sold within the state 

26 by any wholesaler er retailer licensed under this part. The department shall supervise and check the 

27 operation of the tax meter machines. Before using the machine, the operator of the machine shall take the 

28 machine's meter to the county treasurer of the county in which the machine is operated. The county 

29 treasurer shall set the meter for the number of packages specified and required by the operator. Prior to 

30 . setting the meter, the county treasurer shall charge the operator the amount of money proper for the 
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setting, less the expense defrayment provided for in 16-11-114. The county treasurer shall collect this 

2 amount in advance unless the department has allowed the purchaser credit as provided in 16-11-117. The 

3 county treasurer shall report to the department on forms prescribed by it the name of the licensed 

4 wholesaler or licensee retailer and the number of packages for which the meter was set and shall forward 

5 to the department any amounts collected from the licensee. 

6 (2) la) The department may authorize a licensed wholesaler or licensee retailer to affix tax stamps 

7 to packages of cigarettes with a heat-applied machine approved by the department. The department shall 

8 supervise and check the operation of the stamp-applying machine. 

9 lb) Tax stamps applied as provided in this subsection must be purchased from the department, and 

10 payment for the stamps must accompany the order unless the department has allowed the purchaser to 

11 delay payment as provided in 16, 11-117." 

12 

13 Section 17. Section 16-11-116, MCA, is amended to read: 

14 "16-11-116. Resale of insignia prohibited -- rebate. A wholesaler or retailer may not resell to any 

15 other wholesaler or retailer any insignia purchased ey--Rtff\ from the department. A wholesaler or retailer 

16 who has on hand any meter settings or tax insignia at the time of discontinuing His the business of selling 

17 cigarettes may apply to the department and be paid the face value of the meter settings or tax insignia less 

18 the amount of the expense defrayment allowed by 16-11-114." 

19 

20 Section 18. Section 16-11-117, MCA, is amended to read: 

21 "16-11-117. When payment for insignia due. The department sRall may permit a licensed 

22 wholesaler er lieonsoa retailer to pay for the insignia purchased, or affixation of insignia, within 30 days~ 

23 after the Elate of 13urehase ana shall ree:tuire suoh lieensee to To be eligible to defer payment, a wholesaler 

24 shall file with the department either a surety bond issues by a surety eornpan•r appro•roa by the state 

25 aepartrnent of insuranoe as to solYeney ana responsibility anEI authorit•t to trnnsact business in the state 

26 or other cash security, as approved by the department, for 5tleR the amount as that the department may 

27 fix, but not in excess of an amount equal to the maximum insignia purchases incurred for any 30-day period 

28 in the previous calendar year; previaoa, howo•tor, that any.,___AJ]y newly licensed wholesaler or liconsea 

29 retailer shall pay on a cash basis for 1 complete calendar year, after which the department may permit flifft 

30 the wholesaler 30 days to pay for the purchase or affixation of insignia and shall require a bond or security 
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1 as Aereinabe¥e provided in this section." 

2 

· 3 Section 19. Section 16-11-118, MCA, is amended to read: 

4 "16-11·118. Records of tall meter users aREI stam~ers wholesalers. All ta* ffieter 1c1sers am! 

5 staFRpers wholesalers shall keep for 5 years all invoices of cigarettes purchased and imported by tA0FR, all 

6 receipts issued by tAeFR and insignia purchased, and an accurate record of all sales of cigarettes by tAe tm< 

7 FReter 1c1sers or .staFRf)ef&, showing the name and address of each purchaser, the date of sale, the quantity 

8 of each kind sold, the name of any carrier, the shipping point, and the destination. TAe ta>< FReter 1,1sers er 

9 staFRpers A wholesaler shall permit the department and the department of justice and their assistants, 

10 authorized agents, or representatives to examine all taHable items ef cigarettes, invoices, receipts, books, 

11 paper, memoranda, and records as may be necessary to determine compliance with this chapter. ·,vAetAer 

12 tAe ta* FReter FRaoAine er tmc staFRp ap13lying FRaeAine Aas been 1c1sed as reEJ1,1ired er tAe insignia reEJ1,1ired 

13 b•f this part Rad been pmeAased and 1,1sed er to determine tAe aFRe1c1nt ef tAe ta11 as may be d1c1e or unpaid." 

14 

15 Section 20. Section 16-11-121, MCA, is amended to read: 

16 "16-11-121. Vending machines not places of business. Cigarette vending machines~ may not 

17 be considered as places of business per se, but a report of each and all FflaoAines machine ~ must be 

18 made on forms prescribed by the department~ whieA sAall state The form must include the name and 

19 address of the cigarette vendor, the assigned location of each machine, with best machine identification 

20 available, type of business, and SHefl other information a-s that the department may require for proper 

21 administration of this part." 

22 

23 Section 21. Section 16-11-131, MCA, is amended to read: 

24 "16-11-131 . Transporting cigarettes without insignia a misdemeanor -- invoices and delivery tickets 

25 required -- stop and inspection authorized. (1) It is unlawful for a person to transport into, receive, carry, 

26 or move from place to place within this state, except in the course of interstate commerce, any cigarettes 

27 that do not bear the insignia (stamps) required by this part, e1coept for a person speeifieally e11eFRpted in 

28 16 11 132(21. 

29 (2) (al When transporting unstamped cigarettes, a person shall possess invoices or delivery tickets 

30 for the cigarettes that show the name and address of the consignor or seller, the name of the consignee 
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1 or purchaser, and the quantity and brands of the cigarettes being transported. If the eigarettes are 

2 eoAsigAeel to or purehaseel BY a porsoA iR this state, tho eoAsigAee or purohaser R'IUSt Be authorizes by 

3 16 11 1 :32 to possess URstarnpeel cigarettes iA this state. 

4 (bl The cigarettes transported are subject to seizure, forfeiture, and sale as provided in 16-11-141, 

5 16-11-147, 16-11-158, and this section if: 

6 Ii) there are no invoices or delivery tickets; 

7 (ii) the name or address of the consignee or purchaser is falsified; or 

8 (iii) the consignee or purchaser is not authorized to possess unstamped cigarettes. 

9 (3) Transportation of cigarettes from a point outside the state to a point in another state is hot a 

10 violation of this section if the person transporting the unstamped cigarettes possesses adequate invoices 

11 or delivery tickets that give the name and address of the out-of-state consignor or seller and the out-of-state 

12 consignee or purchaser. 

13 (4) If the department, its authorized agent, the department of justice, or a peace officer of the state 

14 has knowledge or reasonable grounds to believe that a vehicle is transporting cigarettes in violation of this 

15 section, the department, its agent, the department of justice, or a peace officer may stop and inspect the 

16 vehicle. 

17 (5) A person violating the provisions of this section is guilty of a misdemeanor." 

18 

19 Section 22. Section 16-11-132, MCA, is amended to read: 

20 "16-11-132. Unlawful to sell cigarettes without valid license -- exceptions. 11 l Ne .6 person 5flal+ 

21 may not sell, offer to sell, or possess with intent to sell any cigarettes, at wholesale or retail, unless l=l+s the 

22 person's license is current and valid under the provisions of this part. 

23 (2) Ne .6 person 5flal+ may not sell, offer to sell, or possess with intent to sell any cigarettes, at 

24 wholesale or retail, to a resident or nonresident wholesaler, subjobber, or retailer who is not licensed under 

25 this part or who is not licensed by the state in which M the person sells, offers to sell, or intends to sell 

26 cigarettes, eJEe0J;Jt that. However, a FosieleAt wholesaler, Fosielent subjobber, or retailer licensed under the 

27 provisions of this chapter may sell cigarettes to a FesieleAt OF nemesieleAt any person, wholesaler, 

28 subjobber, or retailer not licensed under this chapter if: 

29 (al sueh resieleAt OF AomesieleAt the person, wholesaler, subjobber, or retailer is exempt from state 

30 cigarette taxation provisions; 
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(b) sueA resiEleRt or RORFosiEleRt the person, wholesaler, subjobber, or retailer furnishes 

2 documentary evidence tAat Re is enempt of exemption from state cigarette taxation provisions; and 

3 (cl sueA resiEleRt or noRresiEleRt the person, wholesaler, subjobber, or retailer signs a receipt of 

4 purchase for any cigarettes evidencing tAat Re is ei1empt an exemption from state cigarette taxation 

5 provisions. 

6 (3) Af1V 8. person violating the provisions of this section is guilty of a misdemeanor and shall be 

7 punished as AeroiRafter provided in this part, and all cigarettes in l=lis the person's possession ~ must 

8 be seized and forfeited to the state." 

9 

10 

11 

12 

13 

14 

15 

16 

17 

Section 23. Section 16-11-133, MCA, is amended to read: 

'.' 16-11-133. Sale and use of cigarettes without insignia unlawful. e¥efY 8. person who sells any 

package of cigarettes Wffiel:I that does not bear the insignia required by this part and &YePf.@ person who 

uses or consumes a cigarette within this state, taken from a package Wffiel:I that does not bear the required 

insignia, is guilty of a misdemeanor aREI shall be puRishoEI as horoiRaftor proviEloEI, eirnopt that a person 

speeifioall',' e1EeFAptoEI uRElor tho pro,·isieRs of 1 e 11 1 0212) ma•r Rot BO oonsiElereEI to ee aetiR€11:1Rlawlully 

unEler this soetioR." 

18 Section 24. Section 16-11-_143, MCA, is amended to read: 

19 "16-11-143. Penalty for unpaid cigarette tax. (1) If aA-'f.@ person fails or refuses to pay the tax 

20 required by this part when due, the department shall proceed to determine the tax due from 51:/eR the 

21 information as that the department can obtain and shall assess the tax so EletermineEI plus a penalty that 

22 is the greater of 5% of the tax or $50 against 5l"6R the person and notify fiilfl the person of the amount. 

23 After s1,1eA Retioe sueA taM shall eoeomo E11,10 BREI payaele, to!jotAor with a penalty of 6% of s1,1eh taJE or $6 

24 per Elav far eaeh ea.,. after tho Elate of suoh Rotioo, whieho,,or is !jreater. 

25 (2) In the case of any violation of this chapter, the department shall BO entitles to may sue, in the 

26 district where the department maintains its principal office, for the amount of the unpaid tax. penalty, and 

27 costs, including reasonable expense of the department in effecting collection of the unpaid tax and penalty. 

28 Wf\&f9 When the court finds that the failure to pay the tax has been willful, the court ffitt&t shall, in 

29 addition, assess damages in treble the amount of the tax found to be due." 

30 
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Section 25. Section 16-11-144, MCA, is amended to read: 

2 "16-11-144. Revocation or suspension of license. ( 1) The department may revoke or suspend the 

3 license of any wholesaler, subjobber, retailer, or cigarette vendor for failure to comply with any provision 

4 of this partL SHH The Montana Cigarette Sales Act (Title 16, chapter 10) anel witR any lawful, or any rule 

5 of the department made pursuant to saie those laws. 

6 (2) ARV 8 person aggrieved by SHOO~ revocation or suspension may apply to the department for 

7 a hearingL which ~ must be open to the public" ilflEI If the person is aggrieved by the decision of the 

8 department, the person may further appeal to the court. 

9 (3) When a license has been et:tlv revoked, fl&~ license SRall a~ain isS1,10 te s1c1eR may not be issued 

10 to the licensee for a period of 1 year tllereafter. When a license has been ~ suspended, the suspension 

11 may be for any period not to exceed 1 year. 

12 (4) ARV 8 person who sRall sell sells cigarettes after fiis "the person's license has been revoked or 

13 suspended is guilty of a misdemeanor and shall be punished as ReFeinafteF provided in this part, and all 

14 cigarettes in fiis the person's possession~ must be seized and forfeited to the state." 

15 

16 Section 26. Section 16-11-145, MCA, is amended to read: 

17 "16-11-145. Place where violations committed a public nuisance.~ Each person having 

18 possession or control of or who maintains a building or place where cigarettes are sold in violation of this 

19 part or who permits the same ta ee Elene cigarettes to be sold in violation of this part in any place or 

20 building possessed, controlled, or maintained by ~ that person is guilty of maintaining and keeping a 

21 nuisance, anel tRe. The building or place so used, together with the personal property and fixtures used 

22 in connection therewith, slolall 00 Eleerned i!; considered a nuisance.~ The person Sflall must be enjoined 

23 and SHOO the building or place, personal property, and fixtures abated as a nuisance at the instance of the 

24 state." 

25 

26 Section 27. Section 16-11-148, MCA, is amended to read: 

27 "16-11-148. Violation a misdemeanor unless otherwise provided•· penalties. Unless lolereinsefere 

28 el'if;!Fessly otherwise provided, the violation of any provision of this part sRall oenstitute constitutes a 

29 misdemeanor anel any:...A person violating any SHOO provision of this part shall be punished by a fine of not 

30 less than $100 or more than $ 500 or by imprisonment in the county jail for not less than 30 days or more 
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than 6 months, or 9'f both~ s1:1el=l fine ana iR113risenR1ent ana, if s1:101=! If the person is the holder of a license 

2 issued under this part, &1:1eR the license 61=\a# must be revoked by the department for a 13erioa ef 1 year." 

3 

4 Section 28. Section 16-11-149, MCA, is amended to read: 

5 "16-11-149. Hearings before state tax appeal board. Anv 8. person aggrieved by any action of the 

6 department or its authorized agents under the provisions of this part, except for a revocation of a license 

7 pursuant to. 16-11-144, may apply to the state tax appeal board, in writing, for a hearing or rehearing 

8 within 30 days after the action of the department or its authorized agents. The board shall promptly 

9 consider the application, set the application for hearing, and notify the applicant of the time and place fixed 

1 0 for the hearing or rehearing, which may be at its office or in the county of the applicant. After the hearing 

11 or rehearing, the board may make any further or other order in the premises as it may consider proper and 

1 2 lawful and shall furnish a copy to the applicant. The department, on its own initiative, may order a 

13 contested case hearing on any matter concerned with licensing, as defined in 2-4-102, in connection with 

14 the administration of this part upon at least 10 days' notice in writing to the person or persons to be 

15 investigated." 

16 

17 Section 29. Section 16-11-201, MCA, is amended to read: 

18 "16-11-201. Definitions. As used in this part, the following definitions 61=\a# apply, unless the 

1 9 context requires otherwise: 

20 ( 1) Tl=le wore "retailer" "Retailer" sl=lall F!'lean !!1fil!!!.§ any person other than a wholesaler who is 

21 engaged in the business of selling tobacco products to the ultimate consumer. 

22 (2) Tl=le wares "sale" "Sale" or "sell" sl=lall F!'lean ana inel1:1ae means any transfer of tobacco 

23 products for a consideration, exchange, barter, gift, offer for sale, afl0 or distribution, in any manner or by 

24 any means wl=lateYor, of toeaoao 13roa1:1ots otl=lor tl=lan ei9arettes. 

25 (3) "Tobacco product" means a substance other than cigarettes that is intended for human 

26 consumption and that contains tobacco. 

27 fdtlli Tl=le worse "wl=lolesalo 13riee" el=lell FRean "Wholesale price" means the established price for 

28 which a manufacturer sells a tobacco product etl=lor tl=lan oi9arettes to a wholesaler or t1nelassifieel ae~1:1irer 

29 any other person before any discount or other reduction. 

30 t4!-1.fil Tl=le wore "wl=lalesaler" sl=lall FRean "Wholesaler" means any person who purchases tobacco 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

products oH,or thaR sigarettes directly from the manufacturer or who p1:1rehases tobaeeo prod1:1ets ether 

thaR eigarnttes from any other person who purchases from the manufacturer and who acquires S1,1eR the 

products for the p1:1rpese of beRa fide sales sale to retail dealers er ·,-.,he serviees retail e1:1tlets b.,.· the 

AlaiRteAaReo of OR established plaee of b1:1siAess for the p1:1rehase of tebaeee pr0d1:1ets ether thaR eigarettes, 

iAel1c1diAg b1c1t Rat liAlited ta the AlaiAteAaAeo ef .,,.arol:lo1:1eiAg faeilitios for the sterage aAd distrib1:1tieR of 

tobaeoo pred1c1sts." 

Section 30. Section 16-11-202, MCA, is amended to read: 

"16-11-202. Tax on sale of tobacco other than cigarettes -- imposed on retail consumer -- rate of 

tax. { 1) All taxes paid pursuant to the provisions of this section shall be eirnl1:1sivoly pros1:1Rled are 

considered to be direct taxes on the retail consumer, precollected for the purpose of convenience and 

facility only. When the tax is paid by any other person, SHeR the payment shall be]§_ considered as an 

advance payment and ~ must be added to the price of tobacco products ether tl9aA eigarettes and 

recovered from the ultimate consumer or user. Any person selling tobacco products otl:ler tAaA eigarettes 

at retail shall state or separately display in the premises where S1,1eR the products are sold a notice of the 

tax included in the selling price and charged or payable pursuant to this section. The provisions of this 

section shall iA AO way do not affect the method of collection of SHeR the tax as liereiAaftor provided in this 

18 part. 

19 (2) Thero is 19oroby levied, iAlpesed, aAd assessed 1:1peA tebasee prod1:10ts ot19er thaA eigarettes sole 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

or possessed iA this state aRd tliere shelf must be collected and paid to the state of Montana a tax of 12 

1 /2 % of the wholesale price of SHeR all tobacco products to the wholesaler, eirneptiRg tl9erefreR9 sueh 

prod1c1ets as A90'f be. Tobacco products shipped from Montana and destined for retail sale and consumption 

outside the state of MoAtaAa are not subject to this tax." 

Section 31. Section 16-11-203, MCA, is amended to read: 

"16-11-203. Wholesaler to precollect tax. The tax imposed~ must be precollected and paid by 

the wholesaler to the department prior to the sale of tobacco products ot19er t19an sigarettes to t19o 

p1:1Fol9aser freR9 t19e wl9oleoalor." 

Section 32. Section 16-11-204, MCA, is amended to read: 

~na Ler,ls/atlve Coundl 
- 21 - HB 587 



54th Legislature HBO587.O4 

"16-11-204. Wholesaler's sale without tax prepayment a misdemeanor -- penalty. AAy A 

2 wholesaler who shall sell sells any tobacco products other thaR ei§areHes without first making payment 

3 of the tax provided for by this part iR the FAaRR0F aRe or at the time specified shall be guilty of a 

4 misdemeanor and 11:1rH1er shall must be enjoined by an action pursued in the district court of the ee1:1Aty e1 

5 Lewis and Clark County, Montana, from making further sale of tobacco products other ti=laA eigarettes for 

6 a period not less than 1 month or more than 1 year." 

7 

8 Section 33. Section 16-11-308, MCA, is amended to read: 

9 "16-11-308. Penalties. (1) Failure to obtain a license as required by 16-11-303 or to post signs as 

1 O provided in 16-11-304 is punishable by a civil penalty of $100. 

11 (2) A person who violates 16-11-305(1) ma1f ee p1:1Aisl=loEI ev is subject to a civil penalty of $100. 

12 · A subsequent violation within 1 year is p1:1Aishaele e•r subjects the person to a civil penalty of $200. A third 

13 violation is p1:1Aiohaele ey subjects the person to a civil penalty of $300 if two violations occurred within 

14 the 2-year period prior to that violation. A fourth violation is p1:1Rishaele ey subjects the person to a civil 

15 penalty of $500 if three or more violations occurred within the 2-year period prior to that violation. 

16 (3) A person who violates 16-11-307 is guilty of a misdemeanor and upon conviction is liaele for 

17 a ei,.'il peRaltv e1 may be fined not more than $100 for the first violation. A subsequent violation is 

18 punishable by a ei·,,il peAalt1; fine of not more than $200. A third or subsequent violation is punishable by 

19 a ei•ril peAalty fine of not more than $500. 

20 (4) A license holder is not subject to a civil penalty under subsection (2) for a violation by flis the 

21 license holder's employee or agent if the sale was without the knowledge of the license holder and the 

22 license holder shows that the license holder had in place a system to prevent violations of 16-11-305( 1). 

23 (5) A justice's court has civil jurisdiction over a civil complaint regarding a violation of 16-11-303, 

24 16-11-304. or 16-11-305(1 l and mav impose the penalty prescribed in subsection 121 upon a finding by 

25 a preponderance of the evidence that the violation occurred. The county attorney of the county in which 

26 a civil penalty is imposed under subsection (2) shall inform the department of revenue of the imposition of 

27 the penalty." 

28 

29 NEW SECTION. Section 34. Codification instruction. [Section 11 is intended to be codified as an 

30 integral part of Title 16, chapters 10 and 11, part 1, and the provisions of Title 16, chapters 1 O and 11, 
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1 part 1, apply to [section 1]. 

2 

3 

4 

NEW SECTION. Section 35. Repealer. Section 16-10-401, MCA, is repealed. 

HB0587.04 

5 NEW SECTION. SECTION 36. COORDINATION INSTRUCTION. IF HOUSE BILL NO. 539 IS 

6 PASSED AND APPROVED AND IF IT INCLUDES A SECTION THAT AMENDS 16-11-308 BY IMPOSING A 

7 TOBACCO EDUCATION FEE, THEN [SECTIONS 2 AND 33 OF THIS ACT], AMENDING 3-10-301 AND 

8 16-11-308, RESPECTIVELY, ARE VOID. 

9 

10 

11 

NEW SECTION. Section 37. Effective date. [This act] is effective July 1, 1995. 

-END-

~na Legislative coundl 
- 23 - HB 587 




