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A BILL FOR AN AJ ENTITLED: "AN ACT REVISING THE LAWS GOVERNING THE QUALIFIED MONTANA 

SMALL BUSINESS INVESTMENT CAPITAL COMPANY; CLARIFYING THE INVESTMENT STATUS OF 

SCIENCE AND TECHNOLOGY INVESTMENTS RELATIVE TO THE QUALIFIED MONTANA SMALL BUSINESS 

INVESTMENT CAPITAL COMPANY; CONFORMING QUALIFIED INVESTMENTS TO FEDERAL SMALL 

BUSINESS STANDARDS; PROVIDING THAT ADMINISTRATIVE FEES MAY NOT BE CHARGED TO THE 

9 QUALIFIED MONTANA SMALL BUSINESS INVESTMENT CAPITAL COMPANY; CLARIFYING 

10 CERTIFICATION REQUIREMENTS; EXTENDING THE PERIOD FOR CLAIMING TAX CREDITS; ELIMINATING 

11 RECAPTURE PROVISIONS FOR THE QUALIFIED MONTANA SMALL BUSINESS INVESTMENT CAPITAL 

12 COMPANY; AUTHORIZING QUALIFIED RETIREMENT PLANS TO INVEST IN THE QUALIFIED MONTANA 

13 SMALL BUSINESS INVESTMENT CAPITAL COMPANY; AUTHORIZING INVESTMENT IN LIMITED 

14 PARTNERSHIP INTERESTS OF THE QUALIFIED MONTANA SMALL BUSINESS INVESTMENT CAPITAL 

15 COMPANY; REVISING THE AUTHORITY TO LIQUIDATE THE QUALIFIED MONTANA SMALL BUSINESS 

16 INVESTMENT CAPITAL COMPANY; AMENDING SECTIONS 90-3-520, 90-8-104, 90-8-106, 90-8-201, 

17 90-8-202, 90-8-203, 90-8-204, 90-8-301, 90-8-303, 90-8-305, AND 90-8-321, MCA; AND PROVIDING 

18 AN IMMEDIATE EFFECTIVE DATE." 

19 

20 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

21 

22 Section 1. Section 90-3-520, MCA, is amended to read: 

23 "90-3-520. Seed capital project loan agreement with venture capital company. A seed capital 

24 project loan agreement with a venture capital company must contain the following terms: 

25 ( 1) a loan amount that may not be less than $500,000 or more than $1 million; and 

26 (2) payback provisions: 

2 7 (a) that are structured as contracted debt; 

28 lb) that allew require debt to be repaid in portions of the original loan amount or as interest on the 

29 original loan amount in the same proportion as any paybacks made to the other investors or lenders that 

30 make up the remaining capitalization of the venture capital company, based upon the original capital 
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invested in or loaned to the venture capital company by the other private equi1,,'. investors or lenders; 

2 (c) that are not more or less favorable than the repayment and earnings provisions applicable to 

3 other private equity investors or lenders that make up tho remaining capitalization of the venture capital 

4 company; and 

5 (d) that are based on a term no greater than 12 years." 

6 

7 Section 2. Section 90-8-104, MCA, is amended to road: 

8 "90-8-104. Definitions. As used in this chapter, unless the context requires otherwise, the 

9 following definitions apply: 

10 (1) "Capital base" means equity capital raised by a certified Montana capital company or by a 

11 certified Montana small business investment capital company for which tax credits were claimed under this 

12 chapter. 

13 (2) "Certified Montana capital company" or "certified Montana small business investment capital 

14 company" means: 

15 (a) a development credit corporation created pursuant to Title 32, chapter 4; or 

16 (b) a profit or nonprofit entity organized and existing under the laws of Montana, created for the 

17 purpose of making venture or risk capital available for qualified investments and that has been certified by 

18 the department. 

19 (3) "Department" means the department of commerce. 

20 (41 "Montana business" means a business which is located or principally based within Montana. 

21 (5) "Qualified investment" means an investment that does not violate any of the provisions of this 

22 chapter, does not displace other sources of equity or debt financing that are available to the project unless 

23 the department determines that the investment furthers the purposes of this chapter, and is: 

24 (a) a debt or equity financing of a Montana business that is eligible fc.r small business investment 

25 financing under Title Ill of the Small Business Act of 19_58, as amended and as implemented under 13 CFR 

26 107 or that meets both of the following criteria: 

27 (i) the business is engaged 111 one or more of the following activities: 

28 (Al manufacturing; 

29 (B) agricultural, fishery, or forestry production and processing; 

30 (C) mineral production and processing, except for conventional oil and gas exploration; 
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{D) recognized nonfossil forms of energy generation or the manufacture of low emission wood or 

2 biomass combustion devices as defined in 15-32-102; 

3 {El transportation; 

4 (Fl research and development of products or processes associated with any of the activities 

5 enumerated in {Al through {E) above; 

6 (G) wholesale or retail distribution activities for which products produced in Montana comprise 50% 

7 or more of the gross sales receipts; 

8 {H) any activity conducted in the state for which 50% or more of the gross receipts are derived 

9 from the sale of products or services outside Montana; and 

1 O {I) tourism; and 

11 {ii) the business is a small business as defined in Title Ill of the Small Business Act of 1958, as 

1 2 amended and as implemented under 1 3 CFR 107, or rules adopted by the department; 

13 {bl a debt or equity financing of a business outside Montana if such investment is likely to produce 

14 a qualified investment in Montana, as long as such investment does not exceed 25% of the capital base 

15 of the capital company; or 

16 (cl a debt or equity financing of an acquisition of a non-Montana business that will be relocated 

17 in Montana. 

18 (6) "Qualified Montana capital company" means a certified Montana capital company that has been 

19 designated a qualified capital company under the provisions of 90-8-202 so that investors in the company 

20 may receive the tax credits authorized in 90-8-202. 

21 (7) "Qualified Montana small business investment capital company" means a certified Montana 

22 small business investment capital company that has been designated a qualified small business investment 

23 capital company under the provisions of 90-8-202 so that investors in the company may receive the tax 

24 credits authorized in 90-8-202." 

25 

26 Section 3. Section 90-8-106, MCA, is amended to read: 

27 "90-8-106. Fees. The department may charge fees commensurate with costs for the 

28 administration of this chapter. Fees for the administration of this chapter must be assessed to each 

29 qualified Montana capital company, other than the qualified Montana small business investment capital 

30 company, in a ratio proportionate to the tax credits allocated to the capital company divided by the total 
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tax credits allocated to all qualified Montana capital companies." 

2 

3 Section 4. Section 90-8-201, MCA, is amended to read: 

4 "90-8-201. Certification of Montana capital companies -- certification of a Montana small business 

5 investment capital company. 11) The department shall certify one Montana small business investment 

6 capital company, and from time to time the department shall certify Montana capital companies. A 

7 company seeking to be certified as a Montana capital company or as the Montana small business 

8 investment capital company shall make written application to the department on forms provided by the 

9 department. The application must contain the information required by 90-8-204 and other information that 

1 o the department requires. The application and certificate must specify the level of capitalization that the 

11 company expects to qualify for the tax credits provided for in 90-8-202. 

12 12) The application must show that the applicant's purpose is to increase the general economic 

13 welfare of the state of Montana by: 

14 (a) making investment capital available to businesses in Montana; and 

15 (b) allowing for investment of up to 25% of its capital base in businesses outside Montana if there 

16 is a substantial likelihood that such investment will produce a qualified investment in Montana. 

17 (3) Certifiable applicants include but are not limited to local and community development 

18 corporations, small business administration 503 corporations, and small business investment companies. 

1 9 14) Certification is a prerequisite to and must be completed before seeking designation as a qualified 

20 capital company or as the qualified Montana small business investment capital company. 

21 15) To be eligible for certification under this section as the Montana small business investment 

22 capital company, the applicant shall commit to: 

23 (a) utilize the tax credits to accumulate private capital with the intention of being designated a small 

24 business investment corporation by the United States small business administration as provided in Title Ill 

25 of the Small Business Act of 1958, as amended, and as implemented under 13 CFR 107; 

26 (b) target its investments as a small business investment capital company toward commercialization 

27 projects emerging from centers of excellence and entrepreneurship, federal laboratories, the federal small 

28 business innovative research program, the federal cooperative research and development agreement 

29 program, Montana university system research and development, the Montana board of science and 

30 technology development (second stage), small business incubators, community development block grant 
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programs, and projects emerging from economic development programs of Montana certified communities 

2 with the objective of providing significant investment opportunities in an area where economic development 

3 capital is limited; 

4 (cl consider investment opportunities originating in any Montana county; and 

5 (d) adopt investment guidelines that ensure that allow not less than 10% of its available capital 

6 is to be invested in counties with populations of 20,000 or less." 

7 

8 Section 5. Section 90-8-202, MCA, is amended to read: 

9 "90-8-202. Designation of qualified Montana capital companies -- designation of qualified Montana 

10 small business investment capital company -- tax credit. ( 1) The department shall designate as: 

11 (a) qualified Montana capital companies those certified companies that have been privately 

12 capitalized at a minimum level of $200,000; or 

13 (bl the qualified Montana small business investment capital company the certified Montana small 

14 business investment capital company once it has been privately capitalized at a minimum level of $500,000. 

15 (2) A certified company seeking designation as a qualified Montana capital company or as the 

16 qualified Montana small business investment capital company must make written application to the 

17 department on forms provided by the department. The application must contain the information required 

18 by 90-8-204 and other information that the department requires. 

19 (3) (al The total amount of tax credits authorized for a single qualified capital company or the 

20 qualified Montana small business investment capital company may not exceed $1,500,000, except that the 

21 qualified Montana small business investment capital company must receive all remaining tax credits under 

22 this section available as of January 1, 1991. In the event the capitalization of a qualified capital company 

23 is later increased, the company may apply for authorization of additional tax credits within the foregoing 

24 limitation. 

25 (bl The total credits authorized for all companies may not exceed a total of $1 million prior to June 

26 30, 1985. The total credits authorized for all companies between July 1, 1985, and June 30, 1987, may 

27 not exceed $1 million plus any portion of the $1 million available for authorization before June 30, 1985, 

28 that is allocated to qualified companies. The total credits authorized for all companies between July 1, 

29 1987, and June 30, 1989, may not exceed $3 million plus any portion of the credits available for 

30 authorization before June 30, 1 987, that is allocated to qualified companies. The total credits authorized 
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for all companies between July 1, 1989, and June 30, 1991, may not exceed $3 million plus any portion 

2 of the credits available for authorization before June 30, 1989, that is allocated to qualified companies. 

3 (4) (a) Before January 1, 1991, credits must be allocated to qualified companies in the order that 

4 completed applications for designation as qualified capital companies are rece ved by the department, and 

5 the department shall certify to each company its appropriate allocation. 

6 (b) All tax credits allowed under subsection (3) that are not allocated as of January 1, 1991, must 

7 be allocated to the qualified Montana small business investment capital company, and the department shall 

8 certify the allocation to the company. 

9 (c) If the legislature provides additional tax credits under this chapter after June 30, 1991, or if 

1 0 tax credits become available by reversion to the department by a capital company or by the qualified 

11 Montana small business investment capital company, those additional or reverted tax credits must be 

12 allocated by the department to qualified capital companies or to the qualified Montana small business 

13 investment capital company in accordance with this chapter and the rules of the department. 

14 (51 Investors in a qualified Montana capital company or in the qualified Montana small business 

15 investment capital company are entitled to the tax credits provided for in subsection (61. Funds invested 

16 in a certified company prior to designation as a qualified Montana capital company or as the qualified 

17 Montana small business investment capital company may, at the discretion of the investor, be placed in 

18 an escrow account in a Montana financial institution pending designation of the company as a qualified 

19 Montana capital company or as the qualified Montana small business investment capital company. 

20 (6) Subject to the provisions of subsections (3) and (9), an individual, small business corporation, 

21 partnership, trust, decedent's estate, qualified retirement plan, or corporate taxpayer that makes a capital 

22 investment in a qualified Montana capital company or the qualified Montana small business investment 

23 capital company is entitled to a tax credit equal to 50% of the investment, up to a maximum credit for 

24 investments in all qualified Montana capital companies of $150,000 per taxpayer, except that, as applied 

25 to the qualified small business investment capital company, the maximum tax credit is $250,000 per 

26 taxpayer and the tax credit limitation relating to a capital investment in the qualified Montana small business 

27 investment capital company must be in addition to any other tax credit limitation in this section. The credit 

28 may be taken against the tax liability imposed on the investor pursuant to Title 15, chapter 30, 31, or 35. 

29 The credit for investments by a small business corporation defined in 15-31-201 or a partnership may be 

30 claimed by the small business corporation shareholders or the partners. 
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(7) The tax credit allowed under subsection (6) is to be credited against the taxpayer's income tax 

2 liability or coal severance tax liability for the taxable year in which the investment in a qualified Montana 

3 capital company or the qualified Montana small business investment capital company is made. If an 

4 investment is made by a qualified retirement plan, the credits may be passed through to the person or 

5 corporation making the contributions to the qualified plan. If the amount of the tax credit exceeds the 

6 taxpayer's tax liability for the taxable year, the amount of the credit which exceeds the tax liability may be 

7 carried back or carried forward in the following manner: 

8 (a) If the sum of the amount of credit for the current taxable year plus the amount of credit, if any, 

9 carried forward from a previous taxable year exceeds the taxpayer's tax liability for the current taxable year, 

10 the excess must be carried back as a credit to the 3 preceding taxable years and, if the full credit remains 

11 unused, carried forward as a credit to the 15 succeeding taxable years. 

12 (b) The amount of unused credit must be used to offset the entire tax liability of each of the 18 

13 taxable years, beginning with the earliest and commencing to the next succeeding year until the credit is 

14 exhausted. 

15 (8) The tax credit provided for in this section is available only to those taxpayers who invest in a 

16 qualified Montana capital company within 4 years of July 1, 1987, or in the qualified Montana small 

17 business investment capital company within 4 .§ years of July 1, 1991. 

18 (9) (a) An individual, small business corporation, partnership, or corporate taxpayer who obtains 

19 the tax credit allowed under subsection (6) may not obtain credits in excess of the limits contained in 

20 subsection (6) by making investments as more than one entity. 

21 (b) A partner or shareholder in a small business corporation may not obtain more than $150,000, 

22 or not more than $250,000 in the case of the qualified Montana small business investment capital 

23 company, in credits as an individual and as the partnership or small business corporation. A corporate 

24 taxpayer that obtains the maximum credits allowed under this subsection (9)(b) may not obtain additional 

25 credits through investments by wholly owned subsidiaries or affiliates. An individual, small business 

26 corporation, partnership, qualified retirement plan. or corporate taxpayer who obtains the tax credit allowed 

27 under subsection (6) may not claim deduction under the provisions of Title 15, chapter 30 or 31, for 

28 donation of stock in the qualified Montana small business investment capital company." 

29 

30 Section 6. Section 90-8-203, MCA, is amended to read: 

~na Legislative council 
- 7 -



54th Legislature LC1174.01 

"90-8-203. No recapture -- unqualified investments -- penalty. (1 l If the amount invested by a 

2 taxpayer in a qualified Montana capital company or in tho EjUalificd Montana small business in11estment 

3 eapiMI eompany is not used by the company for qualified investments as provided in 90-8-301, the 

4 taxpayer is not subject to a recapture provision for any tax credit claimed by mm the taxpayer but the 

5 company is subject to the penalty provided for in 90-8-301 (4l. 

6 121 If a qualified Montana capital company does not invest its capital base in accordance with 

7 90-8-301 and has paid or otherwise distributed funds to an investor or subsequent holder of the 

8 investment, the department of revenue may recover from the person receiving the distributed funds a 

9 penalty in an amount not to exceed the lesser of: 

1 O (al the amount of the tax credit received by the original investor; or 

11 (b) the amount of funds paid or otherwise distributed to the investor or the subsequent holder of 

12 the investment. Dividends or distributions made in accordance with applicabl,3 law may not be included in 

13 the amount specified in this subsection (bl unless the capital company has not invested its capital base in 

14 accordance with 90-8-301 . " 

15 

16 Section 7. Section 90-8-204, MCA, is amended to read: 

17 "90-8-204. Application requirements. A company applying to become either a certified or qualified 

18 Montana capital company or the certified or qualified Montana small business investment capital company 

19 shall include in its application evidence that it has disclosed or will disclose to all investors the following: 

20 I 1) the condition that a tax credit is not available for investment in a company until the company 

21 has been designated a qualified Montana capital company or the qualified Montana small business 

22 investment capital company and the investor has received a certificate approving the credit from the 

2 3 department; 

24 12) the condition that a tax credit will not be made available until a qualified capital company raises 

25 at least $200,000 in capital and has been designated a qualified capital company or the qualified Montana 

26 small business investment capital company raises at least $500,000 in committed capital before July 1, 

27 ~ 1997, and has been designated the qualified Montana small business investment capital company and 

28 the limits on tax credits that may be authorized; and 

29 131 the fact that the state of Montana is not liable for damages in accordance with 90-8-205." 

30 
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Section 8. Section 90-8-301, MCA, is amended to read: 

2 "90-8-301. Qualified investments -- penalty -- extension permissible. (1) A qualified Montana 

3 capital company receiving investments for which a taxpayer has applied and received a tax credit fffilSt shall 

4 use its capital base to make qualified investments according to the following schedule: 

5 (a) at least 30% of its capital base raised through investments for which tax credits were taken 

6 within 3 years of the date on which the certified company was designated as a qualified capital company 

7 by the department and, in the case of capital raised by a qualified Montana capital company under an 

8 amended application for additional tax credits filed after its initial designation as a qualified Montana capital 

9 company, at least 30% of its capital base raised through investments for which tax credits were taken 

10 within 3 years of the date on which the department approves the amended application; 

11 (b) at least 50% of its capital base raised through investments for which tax credits were taken 

1 2 within 4 years of the date on which the certified company was designated as a qualified capital company 

1 3 by the department and, in the case of capital raised by a qualified Montana capital company under an 

14 amended application for additional tax credits filed after its initial designation as a qualified Montana capital 

15 company, at least 50% of its capital base raised through investments for which tax credits were taken 

16 within 4 years of the date on which the department approves the amended application; and 

17 (cl at least 70% of its capital base raised through investments for which tax credits were taken 

18 within 5 years of the date on which the certified company was designated as a qualified capital company 

19 by the department and, in the case of capital raised by a qualified Montana capital company under an 

20 amended application for additional tax credits filed after its initial designation as a qualified Montana capital 

21 company, at least 70% of its capital base raised through investments for which tax credits were taken 

22 within 5 years of the date on which the department approves the amended application. 

23 (21 The qualified Montana small business investment capital company receiving investments for 

24 which a taxpayer has applied and received a tax credit fffilSt shall use its capital base to make qualified 

25 investments aoooFdiAH tO tAo followiA!:I sei'ledule: 

26 fa}. The portion of its the qualified Montana small business investment capital company's capital 

27 base raised through private equity investments for wi'lieA may be used by the qualified Montana small 

28 business investment capital company to reserve tax credits ,,..,ore tal(eA: 

29 (ii :30% ·,•,iitRiA :3 years of the date OA whie"1 tF1e eertified eompaAy was if the funds are committed 

30 before July 1. 1997. The desi§Aated as the qualified Montana small business investment capital company 
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b•r the department or within 3 years of its designation may claim credits for its investors after: 

ja) licensure as a small business investment corporation by the United States small business 

administration, whiehever is later; and 

Iii) 60% within 1 years of the data on whieh tho eertified company was designated as the qualified 

Montana small business in~·estment capital comfhlR't-bv~ or within 1 years af-t-ef--it.s 

designation as a small business irivestment eorporat1011-b-y---1~administratio11, whichever is 

later; and 

!iii) 70% within 6 years of tho date on which the c-eitified eompany v,·as designated as the qualified 

Montana small business investment oapital oompany i3v--#.&-4epilf~-~3f--wttfttf1 6 ·fears after its 

designation as a small business investment eorporation by lhe small business adm1r1istration, ,•;hichevor fs 

later; or 

(b) of its capital base, -iR the ease of capital raised through a loan from the small business 

administration pursuant to 13 GFR 107, as provided under this chapter 0J<cept as provided in subseetion 

f-2-HaJ-

{bl commencement of operations with $500,000 of invested capital. Credits may be claimed for 

investors at the time _that the qualified Montana small business investment capital company makes an 

investment in qualified investments pursuant to the schedule under this section. 

(3) Following each annual examination, the department shall notify the department of revenue of 

any companies that are not in compliance with this section. 

141 A qualified Montana capital company that fails to make qualified investments pursuant to 

subsection (1) or tho qualified Montana small business irwestment eapital oompany that fails to mal1e 

qualified investffients 13ursuant to subsostion (21 shall pay to the department of revenue a penalty equal to 

all of the tax credits allowed to the investors investing i11 that company during that time period, with 

interest at 1 % a month from the date on which the tax credits were certified as allocated to the qualified 

Montana capital company ef--ffi-tfle-~alified Montana-small business inves1:r~. The 

department of revenue may abate the penalty if the capital company e-r-the Montana small business 

in,,.estment eapital oompan-y establishes reasonable cause for the failure to make qualified investments 

pursuant to subsection (1) or 12) and if the failure was not due to miglect on the part of the company. 

(5) The department of revenue may grant an Hxtension of time in which to make qualified 

investments pursuant to subsection ( 1 i or I 2) upon application by a qualified Montana capital company ~ 
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Hie MeRtaRa sn,all eusiRess iR¥estffieRt aa13ital eeFA13aR•( showing reasonable cause for an extension. 

2 (6) The department of revenue shall deposit any amount received under this subsection to the 

3 credit of the state general fund. 

4 (7) A capital company may invest tax credit funds in an existing profitable business only if a 

5 substantial portion of the investment is to be used for expansion of the business. The department may limit 

6 the amount of the investment to be counted toward the investment percentage criteria set forth in this 

7 section to the amount to be used for the expansion of the business." 

8 

9 Section 9. Section 90-8-303, MCA, is amended to read: 

10 "90-8-303. Conflict of interest. (1 I A capital company may not invest in any business venture 

11 in which the combined ownership of the business venture for all investors in the capital company exceeds 

12 49% at the time of the investment decision. 

13 (21 A member of the investment committee of a Montana capital company er ef the MeRtaRa sn,all 

14 eusiRess iRvestffieRt ea13ital een,13aRy who has an interest in a venture that comes before the committee 

15 for a vote shall disclose the interest and abstain from voting on investment in the venture. 

16 (3) The Montana small business investment capital company must be governed by the conflict of 

17 interest provisions of the United States small business administration." 

18 

19 Section 10. Section 90-8-305, MCA, is amended to read: 

20 "90-8-305. Sale of debentures. (1) A qualified Montana capital company or the qualified Montana 

21 small business investment capital company is authorized to issue and sell debentures or limited partnership 

22 interests to the permanent coal tax trust fund. · 

23 (21 Proceeds received by a qualified Montana capital company or by the qualified Montana small 

24 business investment capital company from the sale of debentures or limited partnership interests authorized 

25 in subsection { 1) must be invested in accordance with the provisions of 90-8-301, except that the time 

26 periods for making qualified investments must be calculated from the date on which the company sells the 

27 debentures or limited partnership interests to the permanent coal tax trust fund." 

28 

29 

30 

Section 11. Section 90-8-321, MCA, is amended to read: 

"90-8-321. Decertification. { 11 .lfil If the examination conducted pursuant to 90-8-31 3 discloses 

~na Legtslattve Coundl 
- 11 -



54th Legislature LC1174.01 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

that a Montana capital company or the Montana small susiness investment capital company is not in 

compliance with the provisions of this chapter, the department may exercise any of the powers with regard 

to banks granted in Title 32, chapter 1, part 5, and may seize the assets of the company and liquidate it. 

In the event of liquidation of the assets, any penalty imposed pursuant to 90-8-301 must be included in 

the claims to be paid. 

+2·Hhl If in the discretion of the department the action allowed under subsection ( 1 )ifil is not 

required to protect the company's investors, the department may place the company on notice that it will 

lose its certification as a Montana capital company eic-B&--#fo Montana small business investment eapital 

eompany within a specified period of time if the company does not come into compliance with the 

provisions of this chapter. The department shall automatically decertify a Montana capital company ~ 

Montana small business investment eapital eompany that is assessed a penalty under 90-8-301 (41. 

t3+1.£l As long as the department acts in good faith, the department and its employees and agents 

may not be held civilly or criminally liable or liable upon their official bonds for action taken under this 

section or for any failure to act under it. 

{4Hf!l A Montana capital company or the Montana small business investment eapital company may 

apply to the department for decertification. 

WW The department has the power to decertify any capital company not in compliance with this 

chapter. 

Mill The department shall decertify a capital company once the capital company has met the 

investment schedule outlined in 90-8-301 and over 70% of the capital base of the capital company has 

been invested in qualified investments and after at least 5 years have elapsed since the date the capital 

company was qualified. 

12) The department may decertify the Montana small business investment capital company if the 

company: 

(a} discontinues its operations; or 

(b) is not in compliance with the United States sr:nall business administration laws and regulations 

as determined by the small business admin;stratJ.9n_c" 

NEW SECTION. Section 12. Effective date. [This act! is effective on passage and approval. 

END-
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for HB0567, as introduced 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act revising the laws governing the qualified Montana small business investment capital 
company; clarifying the investment status of science and technology investments relative to 
the qualified Montana small business investment capital company; conforming qualified 
investments to federal small business standards; providing that administrative fees may not 
be charged to the qualified Montana small business investment capital company; clarifying 
certification requirements; extending the period for claiming tax credits; eliminating 
recapture provisions for the qualified Montana small business investment capital company; 
authorizing qualified retirement plans to invest in the qualified Montana small business 
investment capital company; authorizing investment in limited partnership interests of the 
qualified Montana small business investment capital company; revising the authority to 
liquidate the qualified Montana small business investment capital company; and providing an 
immediate effective date. 

ASSUMPTIONS: 
1. 

2. 

3. 

4. 

5. 

6. 

The Department of Commerce (DOC) is charged with the administration of the Montana 
Capital Company Act. DOC will assess a fee for the administration of this chapter to 
each qualified Montana capital company in a ratio proportionate to the tax credits 
allocated to the capital company. (90-8-106, MCA) 
The Montana capital company administrative fees cover the cost of issuance of 
authorized tax credits to investors of a qualified Montana small business investment 
capital company. The capital company administrative oversight includes quarterly 
reporting of investment activities, annual financial and compliance examinations, and 
accountability for legal expenses incurred in the decertification process. 
Three of the remaining qualified Montana capital companies are expected to be 
decertified by FYE95, resulting in a substantial reduction of the Montana capital 
company revenues for administration of the Montana Capital Company Act in the 1997 
biennium. 
The proposed legislation effectively eliminates the collection of fees from the 
remaining SBIC capital companies for the administration of the Montana capital company 
act. The Executive Budget present law base includes $20,000 of state special revenue 
each year of the 1997 biennium. Under HB567, DOC would be required to replace funding 
of administrative costs from fees charged to SBIC capital companies with general fund 
receipts. 
Unused capital company tax credits are approximately $2 million. 
to be taken by a qualified personal retirement plan and passed 
making contributions to the plan. Section 5 will increase the 
50% 

HB567 will allow them 
through to the person 
use of the credits by 

HB567 takes away the ability of the state to require investments in only qualified 
activities. 

FISCAL IMPACT: 

Dept. of Commerce: 

Revenue: 
SBIC Capital Company (02) 
General Fund (01) 

(continued) 

DAVE LEWIS, BUDGET DIRECTOR DATE 
Office of Budget and Program Planning 

FY96 
Difference 

(20,000) 
20,000 

FY97 
Difference 

(20,000) 
20,000 

CHASE HIBBARD, PRIMARY SPONSOR DATE 

Fiscal Note for HB0567. as introduced 

HB S~7 
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(continued) 

Dept. of Revenue: 
Because the proposed legislation extends the period for claiming tax credits and expands 
the population of potential investors (qualified retirement plans), it will likely have a 
negative impact to both individual and corporate income tax collections. For every 
additional dollar claimed in qualified investments as a result of the proposed 
legislation, there will be a 50 cent reduction in revenue collections. 

General Fund Revenue Loss: 

Net Impact on General Fund 
General Fund (Cost) (01) 

(500,000) (500,000) 

(520,000) (520,000) 



STATE OF MONTANA · FISCJ,L NOTE 

Fiscal Note for HBQ567, ThL:·d R_aading 

DESCRIPTION OF PROPOSED LEGISL.il.TIQN: 

An act revising the laws governing the q,;alified Monta"a ::.:m:,ll business investment capital 
company; clarifying the invest.ment status of science ar.d technology investments re1ati ve to 
the qualified Montana amall bus:rness investme,'11: capital company; conforming qualified 
investments to federal small busine:c:s standards; clarifying certification requin~ments; 
extending the period for clairr:mg 1:ax credits; clarifying recapture provisions for the 
qualified Montana small business investment capital company; authorizing investment in 
limited partnership intei:-ests of the cr.;ialified M<Jntana small business investment capital 
company; revising the authority to liqc:idate the qualified Montana small business investment 
capital company; and providing an immediate effective date. 

ASSUMPTIONS: 

1. The Department of Commerce (DOC) is charged with the administration of the Montana 
Capital Company Act. DOC will assess a fee for the administration of this chapter to 
each qualified Montana capital company in a ratio proportionate to the tax credits 
allocated to the capital company. ('.J0-8-::.06, MCA) 

2. The Montana capital company admi11istrati ve fees cover the cost of issuance of 
authorized tax credits to inveotors of a qualified Montana small businesr:; investment: 
capital company. The c:api taJ CQmpany aclministrati ve oversight includes quarterly 
repc,rting of investment activities, annual financial and compliai1ce examinations, ~'.Id 
accountability for legal. expenses incurred in the decertification process. 

3. Three of the remaining qualified Montana capital companies are expected to be 
decertified by FYE95, result:mg in a substantial reduction of the Montana capital 
company revenues for administration of the Montana Capital Company Act in the 1997 
biennium. 

FISCAL IMPACT: 

The proposal as amended shculd have no fisca.l impact in the biennium. 

Qew,_J~ / 

,3·io,1, J 
DAVE LEWIS, BUDGET DIRECTOR DATE CHASE HIBBARD, SPONSOR DATE 
Office of Budget and Program Planning 

Fiscal Note for HBOS 7 Third Readin 
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HOUSE BILL NO. 567 

HB0567.03 

REREFERRED AND APPROVED BY COM 
ON TAXATION 

INTRODUCED BY HIBBARD, SHEA, BENEDICT, LYNCH, JACOBSON, HARP 

4 A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE LAWS GOVERNING THE QUALIFIED MONTANA 

5 SMALL BUSINESS INVESTMENT CAPITAL COMPANY; CLARIFYING THE INVESTMENT STATUS OF 

6 SCIENCE AND TECHNOLOGY INVESTMENTS RELATIVE TO THE QUALIFIED MONTANA SMALL BUSINESS 

7 INVESTMENT CAPITAL COMPANY; CONFORMING QUALIFIED INVESTMENTS TO FEDERAL SMALL 

8 BUSINESS STANDARDS; PROVIDl~IG THAT /\DMl~IISTRATIVE FEES MAY ~IOT 8~ CHARGED TO Tl-1-e 

9 QUALIFIED MO~ITANA SMALL BUSINESS INVESTMENT CAPITAL GOMPMIY; CLARIFYING 

10 CERTIFICATION REQUIREMENTS; EXTENDll'!G THE PERIOD FOR CLAIMING TAX CREDITS; f.lJMINATl~IG 

11 CLARIFYING RECAPTURE PROVISIONS FOR THE QUALIFIED MONTANA SMALL BUSINESS INVESTMENT 

12 . CAPITAL COMPANY; AUTHORIZING QUALIFIED RETIREMENT PLANS TO INVEST IN THE QUALIFIED 

13 MONTANA SMALL BUSINESS INVESTMENT CAPITAL COMPANY; AUTHORIZING INVESTMENT IN LIMITED 

14 PARTNERSHIP INTERESTS OF THE QUALIFIED MONTANA SMALL BUSINESS INVESTMENT CAPITAL 

15 COMPANY; REVISING THE AUTHORITY TO L!QUIDATE THE QUALIFIED MONTANA SMALL BUSINESS 

16 INVESTMENT CAPITAL COMPANY; AMENDING SECTIONS 90-3-520, 90-8-104, 90 8 106, 90-8-201, 

17 90-8-202, 90-8-203, 90-8-204, 90-8-301, 90-8-303, 90-8-305, AND 90-8-321, MCA; AND PROVIDING 

18 AN IMMEDIATE EFFECTIVE DATE AND A CONllNGENT VOIDNESS PROVISION." 

19 

20 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

21 

22 Section 1. Section 90-3-520, MCA, is amended to read: 

23 "90-3-520. Seed capital project ioan agreement with venture capital company. A seed capital 

24 project loan agreement with a venture capital company must contain the following terms: 

25 (1) a loan amount that may not be less than $500,000 or more than $1 million; and 

26 (2) payback provisions: 

27 (a) that are structured as contracted debt; 

28 (b) that allew require debt to be repaid in portions of the original loan amount or as interest on the 

29 original loan amount in the same proportion as any paybacks made to the other investors or lenders that 

30 make up the remaining capitalization of the venture capital company, based upon the original capital 

~na Lealslatlve council 
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1 invested in or loaned to the venture capital company by the other private equi!Y, investors er lensers; 

2 (cl that are not more or less favorable than the repayment and earnings provisions applicable to 

3 other private equity investors or lensers that make up the remaining capitalization of the venture capital 

4 company; and 

5 (dl that are based on a term no greater than 12 years." 

6 

7 Section 2. Section 90-8-104, MCA, is amended to read: 

8 "90-8-104. Definitions. As used in this chapter, unless the context requires otherwise, the 

9 following definitions apply: 

10 (1 l "Capital base" means equity capital raised by a certified Montana capital company or by a 

11 certified Montana small business investment capital company for which tax credits were claimed under this 

1 2 · chapter. 

13 (2) "Certified Montana capital company" or "certified Montana small business investment capital 

14 company" means: 

15 (al a development credit corporation created pursuant to Title 32, chapter 4; or 

16 (bl a profit or nonprofit entity organized and existing under the laws of Montana, created for the 

17 purpose of making venture or risk capital available for qualified investments and that has been certified by 

1 8 the department. 

19 (3) "Department" means the department of commerce. 

20 (41 "Montana business" means a business which is located or principally based within Montana. 

21 (51 "Qualified investment" means an investment that does not violate any of the provisions of this 

22 chapter, does not displace other sources of equity or debt financing that are available to the project unless 

23 the department determines that the investment furthers the purposes of this chapter, and is: 

24 (al a debt or equity financing of a Montana business that is eligible for small business investment 

25 financing under Title Ill of the Small Business Act of 1958, as amended and as implemented under 13 CFR 

26 107, or that meets both of the following criteria: 

27 (il the business is engaged in one or more of the following activities: 

28 (Al manufacturing; 

29 (Bl agricultural, fishery, or forestry production and processing; 

30 (Cl mineral production and processing, except for conventional oil and gas exploration; 

~na Ler,lslatlve count:11 
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(D) recognized nonfossil forms of energy generation or the manufacture of low emission wood or 

2 biomass combustion devices as defined in 15-32-102; 

3 (E) transportation; 

4 (F) research and development of products 01 processes asscciated with any of the activities 

5 enumerated in IA) through (E:) above; 

6 (G) wholesale or retail distribution activities for which products produced in Montana comprise 50% 

7 or more of the gross sales receipts; 

8 IH) any activity conducted in the state for which 50% or more of the gross receipts are derived 

9 from the sale of products or services outside Montana; and 

10 II) tourism; and 

11 Iii) the business is a small business as defined in Title Ill of the Small Business Act of 1958, as 

12 amended and as implemented under 13 CFR 107, or rules adopted by the deµartment; 

13 (b) a debt or equity financing of a business outside Montana if such investment is likely to produce 

14 a qualified investment in Montana, as long as such investment does not exceed 25 % of the capital base 

15 of the capital company; or 

16 (c) a debt or equity financing of an acquisition of a non-Montana business that will be relocated 

17 in Montana. 

18 (61 "Qualified Montana capital company" means a certified Montana capital company that has been 

19 designated a qualified capital company under the provisions of 90-8-202 so that investors in the company 

20 may receive the tax credits authorized in 90-8-202. 

21 (7) "Qualified Montana small business investment capital company" means a r;ertified Montana 

22 small business investment r;apital company that has been designated a qualified small business investment 

23 capital company under the provisions of 90-8-202 so that investors in the company may receive the tax 

24 credits authorized in 90-8-202." 

25 

26 Gootion 3. Geotion 90 8 1 Oe, MCA, is amended to read: 

27 "90 8 1 Oe. Fees. Tho de13artFRent FRav eharge fees eoFRmensurate with easts fer the 

28 adFRinistration of this eha13ter. Fees fer the administration ef this eha13ter FRust be assessed te Caffi 

29 ElUBlifiod Mentana oa13ital eom13an•r, ether than the aualified Montana small business investment oasital 

30 eompan•t. in a ratio flFOflortionato to tJ:lo talt orodits alleeated to the sa13ital eomf)anv di•,·ided by the total 
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- 3 - HB 567 



54th Legislature 

tax eredits alloeated ta all qualified Mentana eapital SOR'lpanies." 

2 

3 Section 3. Section 90-8-201, MCA, is amended to read: 

HB0567.03 

4 "90-8-201. Certification of Montana capital companies -- certification of a Montana small business 

5 investment capital company. ( 1) The department shall certify one Montana small business investment 

6 capital company, and from time to time the department shall certify Montana capital companies. A 

7 company seeking to be certified as a Montana capital company or as the Montana small business 

8 investment capital company shall make written application to the department on forms provided by the 

9 department. The application must contain the information required by 90-8-204 and other information that 

1 O the department requires. The application and certificate must specify the level of capitalization that the 

11 company expects to qualify for the tax credits provided for in 90-8-202. 

12 (2) The application must show that the applicant's purpose is to increase the general economic 

1 3 welfare of the state of Montana by: 

14 (a) making investment capital available to businesses in Montana; ancl 

15 (b) allowing for investment of up to 25 % of its capital base in businesses outside Montana if there 

16 is a substantial likelihood that such investment will produce a qualified investment in Montana. 

17 (3) Certifiable applicants include but are not limited to local and community development 

18 corporations, small business administration 503 corporations, and small business investment companies. 

19 (4) Certification is a prerequisite to and must be completed before seeking designation as a qualified 

20 capital company or as the qualified Montana small business investment capital company. 

21 (5) To be eligible for certification under this section as the Montana small business investment 

22 capital company, the applicant shall commit to: 

23 (a) utilize the tax credits to accumulate private capital with the intention of being designated a small 

24 business investment corporation by the United States small business administration as provided in Title Ill 

25 of the Small Business Act of 1958, as amended, and as implemented under 13 CFR 107; 

26 (b) target its investments as a small business investment capital company toward commercialization 

27 projects emerging from centers of excellence and entrepreneurship, federal laboratories, the federal small 

28 business innovative research program, the federal cooperative research and development agreement 

29 program, Montana university system research and development, the Montana board of science and 

30 technology development (second stage), small business incubators, community development block grant 

~na Leg/stative counell 
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programs, and projects emerging from economic development programs of Montana certified communities 

2 with the objective of providing significant investment opoortunities in an area where economic development 

3 capital is limited; 

4 le) consider investment opportunities originating in any Montana county; and 

5 (d) adopt investment guidelines that ensure that 9 IIovy not less than 10% of its av2ilable capital 

6 is to be invested in counties with populations of 20,000 or less." 

7 

8 Section 4. Section 90-8-202, MCA, is amended to read: 

9 "90-8-202. Designation of qualified Montana capital companies -- designation of qualified Montana 

10 small business investment capital company -- tax credit. 11) The department shall designate as: 

11 (a) qualified Montana capital companies those certified companies that have been privately 

12 capitalized at a minimum level of $200,000; or 

13 (b) the qualified Montana small business investment capital company the certified Montana small 

14 business investment capital company once it has been privately capitalized at a minimum level of $500,000. 

15 12) A certified company seeking designation as a qualified Montana capital company or as the 

16 qualified Montana small business investment capital company must make written application to the 

17 department on forms provided by the department. The application must contain the information required 

18 by 90-8-204 and other information that the department requires. 

19 (3) (a) The total amount of tax credits authorized for a single qualified capital company or the 

20 qualified Montana small business investment capital company may not exceed $1,500,000, except that the 

21 qualified Montana small business investment capital company must receive all remaining tax credits under 

22 this section available as of January 1, 1991. In the event the capitalization of a qualified capital company 

23 is later increased, the company may apply for authorization of additional tax credits within the foregoing 

24 limitation. 

25 lb) The total credits authorized for all companies may not exceed a total of $1 million prior to June 

26 30, 1985. The total credits authorized for all companies between July 1, 1985, and June 30, 1987, may 

27 not exceed $1 million plus any portion of the $1 million available for authorization before June 30, 1985, 

28 that is allocated to qualified companies. The total credits authorized for all companies between July 1, 

29 1987, and June 30, 1989, may not exceed $3 million plus any portion of the credits available for 

30 authorization before June 30, 1987, that is allocated to qualified companies. The total credits authorized 
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for all companies between July 1, 1989, and June 30, 1991, may not exceed $3 million plus any portion 

2 of the credits available for authorization before June 30, 1989, that is allocate,d to qualified companies. 

3 (4) (al Before January 1, 1991, credits must be allocated to qualified companies in the order that 

4 completed applications for designation as qualified capital companies are received by the department, and 

5 the department shall certify to each company its appropriate allocation. 

6 (bl All tax credits allowed under subsection (31 that are not allocated as of January 1, 1991, must 

7 be allocated to the qualified Montana small business investment capital company, and the department shall 

8 certify the allocation to the company. 

9 (cl If the legislature provides additional tax credits under this chapter after June 30, 1991, or if 

1 0 tax credits become available by reversion to the department by a capital company or by the qualified 

11 Montana small business investment capital company, those additional or reverted tax credits must be 

1 2 allocated by the department to qualified capital companies or to the qualified Montana small business 

13 investment capital company in accordance with this chapter and the rules of the department. 

14 (51 Investors in a qualified Montana capital company or in the qualified Montana small business 

15 investment capital company are entitled to the tax credits provided for in subsection (6). Funds invested 

16 in a certified company prior to designation as a qualified Montana capital company or as the qualified 

17 Montana small business investment capital company may, at the discretion of the investor, be placed in 

18 an escrow account in a Montana financial institution pending designation of the company as a qualified 

19 Montana capital company or as the qualified Montana small business investment capital company. 

20 (61 Subject to the provisions of subsections (31 and (91, an individual, small business corporation, 

21 partnership, trust, decedent's estate, qualified retirement plan, or corporate taxpayer that makes a capital 

22 investment in a qualified Montana capital company or the qualified Montana small business investment 

23 capital company is entitled to a tax credit equal to 50% of the investment, up to a maximum credit for 

24 investments in all qualified Montana capital companies of $150,000 per taxpayer, except that, as applied 

25 to the qualified small business investment capital company, the maximum tax credit is $250,000 per 

26 taxpayer and the tax credit limitation relating to a capital investment in the qualified Montana small business 

27 investment capital company must be in addition to any other tax credit limitation in this section. The credit 

28 may be taken against the tax liability imposed on the investor pursuant to Title 15, chapter 30, 31, or 35. 

29 The credit for investments by a small business corporation defined in 15-31-201 or a partnership may be 

30 claimed by the small business corporation shareholders or the partners. 
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(71 The tax credit allowed under subsection (6) is to be credited against the taxpayer's income tax 

2 liability or coal severance tax liability for the taxable year in which the investment in a qualified Montana 

3 capital company or the qualified Montana small business investment capital comoany is made. If an 

4 investment is made by a qualified retirement plan, the credits may be passed through to the person or 

5 corporation making the contributions to the qualified plan. if the amount of the tax credit exceeds the 

6 taxpayer's tax liability for the taxable year, the amount of the credit which exceeds the tax liability may be 

7 carried back or carried forward in the following manner: 

8 (al If the sum of the amount of credit for the current taxable year plus the amount of credit, if any, 

9 carried forward from a previous taxable year exceeds the taxpayer's tax liability for the current taxable year, 

10 the excess must be carried back as a credit to the 3 preceding taxable years and, if the full credit remains 

11 unused, carried forward as a credit to the 15 succeeding taxable years. 

12 (bl The amount of unused credit must be used to offset the entire tax liability of each of the 18 

13 taxable years, beginning with the earliest and commencing to the next succeeding year until the credit is 

14 exhausted. 

15 (8) The tax credit provided for in this section is available only to those taxpayers who invest in a 

16 qualified Montana capital company within 4 years of July 1, 1987, or in the qualified Montana small 

17 business investment capital company within 4 § years of July 1, 1991. 

18 (9) la) An individual, small business corporation, partnership, or corporate taxpayer who obtains 

19 the tax credit allowed under subsection (6) may not obtain credits in excess of the limits contained in 

20 subsection 16) by making investments as more than one entity. 

21 (b) A partner or shareholder in a small business corporation may not obtain more than $150,000, 

22 or not more than $250,000 in the case of the qualified Montana small business investment capital 

23 company, in credits as an individual and as the partnership or small business corporation. A corporate 

24 taxpayer that obtains the maximum credits allowed under this subsection I9)(b) may not obtain additional 

25 credits through investments by wholly owned subsidiaries or affiliates. An individual, small business 

26 corporation, partnership, qualified retirement plan, or corporate taxpayer who obtains the tax credit allowed 

27 under subsection (6) may not claim deduction under the provisions of Title 15, chapter 30 or 31, for 

28 donation of stock in the qualified Montana small business investment capital company." 

29 

30 Section 5. Section 90-8-203, MCA, is amended to read: 
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"90-8-203. Ne Feoaph1Fe RECAPTURE PROVISIONS -- unqualified investments -- penalty. (1) ffi.l. 

2 If the amount invested by a taxpayer in a qualified Montana capital company or in the Ejlclalified Mentana 

3 small i31clsiness in,;estment capital company is not used by the company for qualified investments as 

4 provided in 90-8-301, the taxpayer is not subject to a recapture provision for anv tax credit claimed by hlm 

5 the taxpayer but the company is subject to the penalty provided for in 90-8-301 (4). 

6 (B) IF THE AMOUNT INVESTED BY A TAXPAYER IN THE QUALIFIED MONTANA SMALL BUSINESS 

7 INVESTMENT CAPITAL COMPANY IS NOT USED BY THE COMPANY FOR QUALIFIED INVESTMENTS AS 

8 PROVIDED IN 90-8-301, THE TAXPAYER IS SUBJECT TO A RECAPTURE PHOVISION FOR ANY TAX 

9 CREDIT CLAIMED BY THE TAXPAYER IN ACCORDANCE WITH PROVISIONS ADOPTED BY THE 

10 DEPARTMENT OF REVENUE. 

11 (2) If a qualified Montana capital company does not invest its capital base in accordance with 

12 90-8-301 and has paid or otherwise distributed funds to an investor or subsequent holder of the 

13 investment, the department of revenue may recover from the person receiving the distributed funds a 

14 penalty in an amount not to exceed the lesser of: 

15 (a) the amount of the tax credit received by the original investor; or 

16 (b) the amount of funds paid or otherwise distributed to the investor or the subsequent holder of 

17 the investment. Dividends or distributions made in accordance with appiicable law may not be included in 

18 the amount specified in this subsection (b) unless the capital company has not invested its capital base in 

1 9 accordance with 90-8-301." 

20 

21 Section 6. Section 90-8-204, MCA, is amended to read: 

22 "90-8-204. Application requirements. A company applying to become either a certified or qualified 

23 Montana capital company or the certified or qualified Montana small business investment capital company 

24 shall include in its application evidence that it has disclosed or will disclose to all investors the following: 

25 ( 1) the condition that a tax credit is not available for investment in a company until the company 

26 has been designated a qualified Montana capital company or the qualified Montana small business 

2 7 investment capital company and the investor has received a certificate approving the credit from the 

28 department; 

29 (2) the condition that a tax credit will not be made available until a qualified capital company raises 

30 at least $200,000 in capital and has been designated a qualified capital company or the qualified Montana 
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small business investment capital company raises at least $500,000 in committed capital before July 1, 

2 +9% 1997, and has been designated the qualified Montana small business investment capital company and 

3 the limits on tax credits that may oe authorized; and 

4 (3) the fact that the state of Montana is not liable for damages in accordance with 90-8-205." 

5 

6 Section 7. Section 90-8-301, MCA, is amended to read: 

7 "90-8-301. Qualified investments -- penalty -- extension permissible. I 1) A qualified Montana 

8 capital company receiving investments for which a taxpayer has applied and received a tax credit ff\,;Sf shall 

9 use its capital base to make qualified investments according to the following schedule: 

10 (a) at least 30% of its capital base raised through investments for which tax credits were taken 

11 within 3 years of the date on which the certified company was designated as a qualified capital company 

12 by the department and, in the case of capital raised by a qualified Montana capital company under an 

13 amended application for additional tax credits filed after its initial designation as a qualified Montana capital 

14 company, at least 30% of its capital base raised through investments for which tax credits were taken 

1 5 within 3 years of the date on which the department approves the amended application; 

16 (b) at least 50% of its capital base raised through investments for which tax credits were taken 

17 within 4 years of the date on which the certified company was designated as a qualified capital company 

18 by the department and, in the case of capital raised by a qualified Montana capital company under an 

19 amended application for additional tax credits filed after its initial designation as a qualified Montana capital 

20 company, at least 50% of its capital base raised through investments for which tax credits were taken 

21 within 4 years of the date on which the department approves the amended application; and 

22 (c) at least 70% of its capital base raised through investments for which tax credits were taken 

23 within 5 years of the date on which the certified company was designated as a qualified capital company 

24 by the department and, in the case of capital raised by a qualified Montana capital company under an 

25 amended application for additional tax credits filed after its initial designation as a qualified Montana capital 

26 company, at least 70% of its capital base raised through investments for which tax credits were taken 

27 within 5 years of the date on which the department approves the amended application. 

28 (2) The qualified Montana small business investment capital company receiving investments for 

29 which a taxpayer has applied and received a tax credit fffil5t shall use its capital base to make qualified 

30 . investments aeeordiAg to the followiAg sehedule: 
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1 fa)-. The portion of its the qualified Montana small business investmen-t capital company's capital 

2 base raised through private equity investments for which may be used by the qualified Montana small 

3 business investment capital company to reserve tax credits were talrnA: 

4 Ii) 30% withiA 3 years ef the date eA ·.-.·hich the certified eeA1paAy ·,,•as if the funds are committed 

5 before July 1. 1997. The desi[!Aated as the qualified Montana small business investment capital company 

6 BY the departA1eAt er withiA 3 years ef its desi§AatieA may claim credits for its investors after: 

7 (a) licensure as a small business investment corporation by the United States small business 

8 administration, whiehever is later; aAe GR AND 

9 !ii) 60% •,•ithiA 4 years of the date eA whieh the eertified eeA1paAy was desi§Aated as the qualified 

1 O MeAtaAa sA1all BusiAess iAvestA1eAt eapital eoA1paAy By the departA1ent or withiA 4 1•ears aHer its 

11 desi[!nation as a small business investmeAt eerperation Bl' the SA'lall business adA1inistration, ',Yhichever is 

12 later; aAd 

13 !iii) 709'o withiA e years ef the date eA whieh the eertified eoA1pany was desi§nated as the qualified 

14 MoAtaAa sA1all BusiAess iAvestA1eAt eapital eoA1paAy by the departFReAt or withiA 6 years after its 

15 desi§Aation as a small business iAvestA'leAt sorporatioA b1• the SA'lall busiAess adA'linistratioA, whiehever is 

16 later; or 

17 lb) of its eapital base, in the ease ef eapital raised throu[!h a loan froFR the sFRall busiAess 

18 adFRinistratian pu1suant ta 13 GFR 107, as pro•dded under this chapte1 e11eept as pre•.-ided in subseetion 

19 rnfal-

2O (bl commencement of operations with $500,000 of invested capital. Credits may be claimed for 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

investors at the time that the qualified Montana small business investment capital company makes aR ITS 

FIRST investment in qualified investments pursuant to the schedule under this section. 

(3) Following each annual examination, the department shall notify the department of revenue of 

any companies that are not in compliance with this section. 

(4) A qualified Montana capital company that fails to make qualified investments pursuant to 

subsection (1) er the i:iualified MaAtaAa sA1all busiAess iA,•estFReAt eapital e0A1paAy that fails ta rnal,e 

qualified iAvestrneAts pursuant to subseetiaA (21 shall pay to the department of revenue a penalty equal to 

all of the tax credits allowed to the investors investing in that company during that time period, with 

interest at 1 % a month from the date on which the tax credits were certified as allocated to the qualified 

Montana capital company er ta the qualified MaAtaAa SA1all busiAess iAvestFReAt eapital eaFRpaA•~. The 
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1 department of revenue may abate the penalty if the capital company er the Montana small Business 

2 investment capital company establishes reasonable cause for the failure to make qualified investments 

3 pursuant to subsection (1) or (2) and if the failure was not due to neglect on the part of the company. 

4 15) The department of revenue may grant an extension of time in which to make qualified 

5 investments pursuant to subsection 11) or (2) upon application by a qualified Montana capital company 0f 

6 the Montana srnall Business investment capital company showing reasonable cause for an extension. 

7 16) The department of revenue shall deposit any amount received under this subsection to the 

8 credit of the state general fund. 

9 (7) A capital company may invest tax credit funds in an existing profitable business only if a 

10 substantial portion of the investment is to be used for expansion of the business. The department may limit 

11 the amount of the investment to be counted toward the investment percentage criteria set forth in this 

12 section to the amount to be used for the expansion of the business." 

13 

14 Section 8. Section 90-8-303, MCA, is amended to read: 

15 "90-8-303. Conflict of interest. (1) A capital company may not invest in any business venture 

16 in which the combined ownership of the business venture for all investors in the capital company exceeds 

17 49% at the time of the investment decision. 

18 (2) A member of the investment committee of a Montana capital company or of the Montana small 

19 eusiness investment eapital eompany who has an interest in a venture that comes before the committee 

20 for a vote shall disclose the interest and abstain from voting on investment in the venture. 

21 (3) The Montana small business investment capital company must be governed by the conflict of 

22 interest provisions of the United States small business administration." 

23 

24 Section 9. Section 90-8-305, MCA, is amended to read: 

25 "90-8-305. Sale of debentures. ( 1) A qualified Montana capital company or the qualified Montana 

26 small business investment capital company is authorized to issue and sell debentures or limited partnership 

27 interests to the permanent coal tax trust fund. 

28 (2) Proceeds received by a qualified Montana capital company or by the qualified Montana small 

29 business investment capital company from the sale of debentures or limited partnership interests authorized 

30 in subsection (1) must be invested in accordance with the provisions of 90-8-301, except that the time 
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periods for making qualified investments must be calculated from the date on which the company sells the 

2 debentures or limited partnership interests to the permanent coal tax trust fund." 

3 

4 Section 10. Section 90-8-321, MCA, is amended to read: 

5 "90-8-321. Decertification. (1) J.fil If the examination conducted pursuant to 90-8-313 discloses 

6 that a Montana capital company or the MoAtaAa sFAall susiAoss iAYestFAeAt eapital eoFApaAy is not in 

7 compliance with the provisions of this chapter, the department may exercise any of the powers with regard 

8 to banks granted in Title 32, chapter 1, part 5, and may seize the assets of the, company and liquidate it. 

9 In the event of liquidation of the assets, any penalty imposed pursuant to 90-:3-301 must be included in 

10 the claims to be paid. 

11 rn1.12l If in the discretion of the department the action allowed unde,r subsection ( 1 )ifil is not 

12 · required to protect the company's investors, the department may place the company on notice that it will 

13 lose its certification as a Montana capital company or as the MoAtaAa sFAall BdSiAess iAYestFAeAt eapital 

14 eoFApaAy within a specified period of time if the company does not come into compliance with the 

15 provisions of this chapter. The department shall automatically decertify a Montana capital company 9f-#te 

16 MoAtaAa sFAall susiAess iAYestFAeAt eapital ooFApaAy that is assessed a penalty under 90-8-301 (41. 

17 fdt1£l. As long as the department acts in good faith, the department and its employees and agents 

18 may not be held civilly or criminally liable or liable upon their official bonds for action taken under this 

1 9 section or for any failure to act under it. 

20 +4HQ1 A Montana capital company or the MeAtaAa sFAall susiAess iAvestFAeAt eapital eeFApaAy may 

21 apply to the department for decertification. 

22 f&t.lfil The department has the power to decertify any capital company not in compliance with this 

23 chapter. 

24 Mill The department shall decertify a capital company once the capital company has met the 

25 investment schedule outlined in 90-8-301 and over 70% of the capital base of the capital company has 

26 been invested in qualified investments and after at least 5 years have elapsed since the date the capital 

27 company was qualified. 

28 (2) The department may decertify the Montana small business investment capital company if the 

29 company: 

30 (a) discontinues its operations; 0f 
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1 (b) is not in compliance with the United States small business administration laws and regulations 

2 as determined by the small business administration; OR 

3 IC) REQUESTS DECERTIFICATION." 

4 

5 NEW SECTION. SECTION 11. CONTINGENT VOIDNESS. IN ORDER TO MAINTAIN A BALANCED 

6 BUDGET, BECAUSE [THIS ACT] REDUCES REVENUE, IT MAY NOT BE TRANSMITTED TO THE GOVERNOR 

7 UNLESS A CORRESPONDING IDENTIFIED REDUCTION IN SPENDING IS CONTAINED IN HOUSE BILL NO. 

8 2. IF A CORRESPONDING IDENTIFIED REDUCTION IN SPENDING IS NOT CONTAINED IN HOUSE BILL NO. 

9 2, [THIS ACT] IS VOID. 

10 

11 

12 

NEW SECTION. Section 12. Effective date. [This act] is effective on passage and approval. 

-END-
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HOUSE BILL NO. 567 1 

2 

3 

INTRODUCED BY HIBBARD, SHEA, BENEDICT, LYNCH, JACOBSON, HARP 

4 A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE LAWS GOVERNING THE QUALIFIED MONTANA 

5 SMALL BUSINESS INVESTMENT CAPITAL COMPANY; CLARIFYING THE INVESTMENT STATUS OF 

6 SCIENCE AND TECHNOLOGY INVESTMENTS RELATIVE TO THE QUALIFIED MONTANA SMALL BUSINESS 

7 INVESTMENT CAPITAL COMPANY; CONFORMING QUALIFIED INVESTMENTS TO FEDERAL SMALL 

8 BUSINESS STANDARDS; PROVIEJl~IG THAT ADMINISTRATIVE FEES MAY ~lOT 8E CHARGED TO THE 

9 QUALIFIED MONTANA SMALL BUSINESS INVESTME~IT CAPITAL COMPA~IY; CLARIFYING 

10 CERTIFICATION REQUIREMENTS; EXTENDING THE PERIOD FOR CLAIMING TAX CREDITS; ELIMIW\TING 

11 CLARIFYING RECAPTURE PROVISIONS FOR THE QUALIFIED MONTANA SMALL BUSINESS INVESTMENT 

12 CAPITAL COMPANY; AUTHORIZING QUALIFIED RETIREME~IT PLANS TO l~IVEST l~I THE QUALIFIED 

13 MmlTA~IA SMALL 8USl~IESS INVESTMENT CAPITAL COMPANY; AUTHORIZING INVESTMENT IN LIMITED 

14 PARTNERSHIP INTERESTS OF THE QUALIFIED MONTANA SMALL BUSINESS INVESTMENT CAPITAL 

15 COMPANY; REVISING THE AUTHORITY TO LIQUIDATE THE QUALIFIED MONTANA SMALL BUSINESS 

16 INVESTMENT CAPITAL COMPANY; AMENDING SECTIONS 90-3-520, 90-8-104, QO 8 10e, 90-8-201, 

17 QO 8 202, 90-8-203, 90-8-204, 90-8-301, 90-8-303, 90-8-305, AND 90-8-321, MCA; AND PROVIDING 

18 AN IMMEDIATE EFFECTIVE DATE AND A CONTl~IGE~IT VOIDNESS PROVISIO~L" 

19 

20 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

21 

22 Section 1. Section 90-3-520, MCA, is amended to read: 

23 "90-3-520. Seed capital project loan agreement with venture capital company. A seed capital 

24 project loan agreement with a venture capital company must contain the following terms: 

25 (1) a loan amount that may not be less than $500,000 or more than $1 million; and 

26 (2) payback provisions: 

27 (a) that are structured as contracted debt; 

28 lb) that all&W require debt to be repaid in portions of the original loan amount or as interest on the 

29 original loan amount in the same proportion as any paybacks made to the other investors or lenders that 

30 make up the remaining capitalization of the venture capital company, based upon the original capital 
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1 invested in or loaned to the venture capital company by the other private equitv investors er leAeers; 

2 le) that are not more or less favorable than the repayment and earnings provisions applicable to 

3 other private equity investors er leAeers that make up the remaining capitalization of the venture capital 

4 company; and 

5 (d) that are based on a term no greater than 1 2 years." 

6 

Section 2. Section 90-8-104, MCA, is amended to read: 7 

8 "90-8-104. Definitions. As used in this chapter, unless the context requires otherwise, the 

9 following definitions apply: 

10 (1) "Capital base" means equity capital raised by a certified Montana capital company or by a 

11 certified Montana small business investment capital company for which tax credits were claimed under this 

12 chapter. 

13 (2) "Certified Montana capital company" or "certified Montana small business investment capital 

14 company" means: 

15 (a) a development credit corporation created pursuant to Title 32, chapter 4; or 

16 (b) a profit or nonprofit entity organized and existing under the laws of Montana, created for the 

17 purpose of making venture or risk capital available for qualified investments and that has been certified by 

18 the department. 

19 (3) "Department" means the department of commerce. 

20 (4) "Montana business" means a business which is located or principally based within Montana. 

21 (5) "Qualified investment" means an investment that does not violate any of the provisions of this 

22 chapter, does not displace other sources of equity or debt financing that are available to the project unless 

23 the department determines that the investment furthers the purposes of this chapter, and is: 

24 (a) a debt or equity financing of a Montana business that is eligible for small business investment 

25 financing under Title Ill of the Small Business Act of 1958, as amended and as implemented under 13 CFR 

26 107, or that meets both of the following criteria: 

27 (i) the business is engaged in one or more of the following activities: 

28 (A) manufacturing; 

29 (Bl agricultural, fishery, or forestry production and processing; 

30 (C) mineral production and processing, except for conventional oil and gas exploration; 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

(D) recognized nonfossil forms of energy generation or the manufacture of low emission wood or 

biomass combustion devices as defined in 15-32-102; 

(E) transportation; 

(F) research and development of products or processes associated with any of the activities 

enumerated in (Al through (E) above; 

IG) wholesale or retail distribution activities for which products produced in Montana comprise 50% 

or more of the gross sales receipts; 

IH) any activity conducted in the state for which 50% or more of the gross receipts are derived 

from the sale of products or services outside Montana; and 

(I) tourism; and 

(ii) the business is a small business as defined in Title Ill of the Small Business Act of 1958, as 

amended and as implemented under 13 CFR 107, or rules adopted by the department; 

(bl a debt or equity financing of a business outside Montana if such investment is likely to produce 

a qualified investment in Montana, as long as such investment does not exceed 25% of the capital base 

of the capital company; or 

(c) a debt or equity financing of an acquisition of a non-Montana business that will be relocated 

in Montana. 

16) "Qualified Montana capital company" means a certified Montana capital company that has been 

designated a qualified capital company under the provisions of 90-8-202 so that investors in the company 

may receive the tax credits authorized in 90-8-202. 

(7) "Qualified Montana small business investment capital company" means a certified Montana 

small business investment capital company that has been designated a qualified small business investment 

capital company under the provisions of 90-8-202 so that investors in the company may receive the tax 

credits authorized in 90-8-202." 

8eetien a. 8eetien 90 8 1 Oe, MCI\, is aff!enaea te rnaa: 

"90 8 108. Fees. The aepartfflent Ff!ay eharge fees eeff!Fflens1:1rate with eosts for the 

aaA'!inistratien ef this ehapter. Fees for the aafflinistration of this ehapter Ffll:!St Ile assesses te eaeh 

~1:1alifioa Mentana eapital eeA'lpanv, ether than the g1:1alifioa Mentana sfflall 01c1sinoss in•,estfflent eaaital 

eeA'laany. in a ratie prepertianate ta tho ta>E eroaits alleeatea te tho eapital eefflpany aiviaea ey the tatal 
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1 ta11 ereeits alleeatee to all ijualifiee MeAtaAa eapital e0R1panies." 

2 

3 Section 3. Section 90-8-201, MCA, is amended to read: 

4 "90-8-201. Certification of Montana capital companies -- certification of a Montana small business 

5 investment capital company. ( 1) The department shall certify one Montana small business investment 

6 capital company, and from time to time the department shall certify Montana capital companies. A 

7 company seeking to be certified as a Montana capital company or as the Montana small business 

8 investment capital company shall make written application to the department on forms provided by the 

9 department. The application must contain the information required by 90-8-204 and other information that 

10 the department requires. The application and certificate must specify the level of capitalization that the 

11 company expects to qualify for the tax credits provided for in 90-8-202. 

12 (2) The application must show that the applicant's purpose is to increase the general economic 

13 welfare of the state of Montana by: 

14 (a) making investment capital available to businesses in Montana; and 

15 (b) allowing for investment of up to 25% of its capital base in businesses outside Montana if there 

16 is a substantial likelihood that such investment will produce a qualified investment in Montana. 

17 (3) Certifiable applicants include but are not limited to local and community development 

18 corporations, small business administration 503 corporations, and small business investment companies. 

19 (4) Certification is a prerequisite to and must be completed before seeking designation as a qualified 

20 capital company or as the qualified Montana small business investment capital company. 

21 (5) To be eligible for certification under this section as the Montana small business investment 

22 capital company, the applicant shall commit to: 

23 (a) utilize the tax credits to accumulate private capital with the intention of being designated a small 

24 business investment corporation by the United States small business administration as provided in Title Ill 

25 of the Small Business Act of 1958, as amended, and as implemented under 13 CFR 107; 

26 (b) target its investments as a small business investment capital company toward commercialization 

27 projects emerging from centers of excellence and entrepreneurship, federal laboratories, the federal small 

28 business innovative research program, the federal cooperative research and development agreement 

29 program, Montana university system research and development, the Montana board of science and 

30 technology development (second stage), small business incubators, community development block grant 
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programs, and projects emerging from economic development programs of Montana certified communities 

2 with the objective of providing significant investment opportunities in an area where economic development 

3 capital is limited; 

4 (cl consider investment opportunities originating in any Montana county; and 

5 (d) adopt investment guidelines that ens1c1re tl'lat allow not less than 10% of its available capital 

6 is to be invested in counties with populations of 20,000 or less." 

7 

Seetion 4. Seetion 90 8 202, MCA, is ameneleel to reael: 8 

9 "90 8 202. gesignation of Ej11alified Montana eaJ3ital eomJ3anies deeignatien of q11alified Montana 

10 small b11siness investment eaJ3ital oemJ3any tall eredit. (1) Tl'le elepartment sl'lall elesi§nate as: 

11 (a) Ej1c1alified Mentana eapital eompanies tl'loso eertifieel eompanies that l'la•;e been privatel•r 

12 capitalized at a minim1c1m level of $200,000; or 

13 (b) tl'le eiualifieel Montana small business investment capital company tl'le certified Montana small 

14 b1c1siness investment eapital eempanv once it has been pri¥atel',' capitalizes at a minimum le•,•el of $600,000. 

15 (2) /\ certified companv seel~in!! desi!jnatien as a Ejualifioel Montana eapital sampan.,. or as tl'le 

16 q1c1alified Montana small b1c1siness investment eapital eompany m1c1st malce written application to the 

17 department on terms provided b•,• tl'le department. Tl'le applieation m1c1st contain tl'le information req1c1ired 

18 b',' 90 8 204 and other information tl'lat the department requires. 

19 (3) (a) Tl'lo total amo1c1nt of tall credits autl'lorized for a sin§le qualifies capital companv or tl'le 

20 q1c1alified Montana small b1c1siness investment eapital eompanv mav not eiweed $1,600,000, eiccept tl'lat tl'le 

21 q1c1alified Montana small 01c1siness investment ea13ital eempany must reeei•♦'e all remaining ta11 ereaits 1c1neler 

22 this seotien a•;ailable as of dan1c1ary 1, 1991. In tl'le event tl'le caf)italizatien of a ei1:1alifiea capital eempanv 

23 is later increases, tho oom13en•r R1ey apply fer a1c1thorization of aaditienal talE ereelits witl'lin tho fere!join!! 

24 limitatien. 

25 (bl The tetal ereaits a1:1tl'lorizeel fer all eompanies may net encood a tetal of $1 R1illion prier to d1:1ne 

26 30, 1986. Tl'le tetal eredits a1:1tl'lorized fer all eon1panies between d1:1ly 1, 1986, and d1:1ne 30, 1987, FRO',' 

27 not 01100eel $1 FAillion pl1:1s any 13ertion of tho $1 millien a\•ailable fer a1:1therizatien befere d1:1ne 30, 1 ~8§, 

28 that is allooateel te ei1:1alified eoR1panies. The total eredits a1:1therizeel fer all eeR1panies between d1c1ly 1, 

29 1987, and d1:1ne 30, 1989, R1a•r net eicoeed $3 million 13lus any 13ortion ef tl'le oreelits available fer 

30 a1:1tl'lorizatien before d1:1ne 30, 1987, that is allooateel to ei1c1alifieel cempanies. Tl'le total creaits a1c1therizea 
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1 fer all e0m13anies eetween dulv 1, 1989, ans June 30, 1991, may net e>1eeea $3 million 13lus any 130rti0n 

2 et tAo oroaits availaele fer autAerizatien eofere Juno 30, 1989, tAat is alleeatea te qualifies eem13anies. 

3 (~ l (al Botero Januarv 1, 1991, ereaits must ee alloeatea to qualifies eompanies in tAe oraer tAat 

4 eomi:iletea ai:ii:ilieations for aesi§nation as qualified eai:iital eomi:ianies are reeeivea B'f tAe aei:iartment, ans 

5 tAe aei:iartment sAall eertify ta eaeA 00m13any its oi:ii:ire13riate alleeatien. 

6 (el .0.11 ta>! ereaits allewea unaor suesootien (3) tAat are not alloeatea as of January 1, 1991, must 

7 so alloeatea to tAe qualifies Montana small eusiness in·,estment eapital eom13an11, ans tAe aei:iartment sAall 

8 eertify tAe alleeation to tAe e0m13any. 

9 (e) If the le§islature i:iro•,iaes aaaitienal ta* ereaits unaor tAis oAai:itor after June 30, 1991, or if 

1 O ta>1 ereaits eeeome a•,ailaelo av ro\1orsion to tAo aoi:iartmont i3;• a eai:iital eomi:iany or ey tAe qualifies 

11 Montana small eusinoss im•ostmont oai:iital 00FA1lan•1, tAose aaaitional er revortea ta>E ereaits must ee 

1 2 alloeatoa B'f tAe aoi:iartmont to qualifies eai:iital eomi:ianios or to tAo qualifies Montana small eusiness 

13 investment eai:iital eomi:iany in aeeoraaneo witA tAis eAa13tor ans tho rules et tAo ae13artment. 

14 {!i) ln·,·esters in a qualifies Montana ea13ital e0m13anv or in tAe qualifies Montana small eusiness 

15 in•,estment ea13ital e0m13an·1 are entitles te tAe ta>1 oroaits i:ireviaea fer in sueseetien (6). Funes in·,·estea 

16 in a eertifiea oemi:ianv i:irier ta aosi§natien as a qualifies Montana ea13ital e0m13any er as tAe (lualifiea 

17 Montana small eusiness inyestmont eai:iital eemi:ian•t' may, at the aiseretien of tAo investor, ee i:ilaeed in 

1 8 an escrow aeeount in a Montana finaneial institution f)enelin§ elosi§nation of tAe eompany as a (lualifieel 

19 Montana eai:iital eomi:iany or as the qualifieel Montana small i3usiness in, oMment ea13ital eom13an 1 . 

20 · (6) 6ui3jeet to tAe i:iro·,·isiens of sueseetiens (3) anel (9), an inelit.«ielual, small eusiness eor130ratien, 

21 partnersAip, trust, eleeeelent's estate, aualified retirement plan, er e0r13orate talEpayer that malEos a oa13ital 

22 in·,ostment in a qualified Montana eapital eompan·,• or tAo qualified Montana small eusiness investment 

23 ea13ital e0m13an f is entitled ta a ta>E eredit equal ta !i09'e of tAe investment, u13 ta a maMimum eredit for 

24 inYestments in all qualifioel Montana eapital semf)anios of $1 !i0,000 13er talE13ayer, elEee13t that, as a13f)lied 

25 ta tAe qualified small eusiness investment ea13ital eom13an11 , tAe maieimum tmE oroelit is $260,000 13er 

26 ta>Eflaver anel tAO tan orodit limitation relatin§ to a ea13ital investFRont in tAe qualified Montana small eusiness 

27 invostFRent ea13ital eem13anv mt1st ee in adaitien ta any etAor tm1 eredit limitation in this seetien. TAe eredit 

28 FROV so taken a§ainst tAe ta11 liaeilitv im13osea en tAe investor i:it1rst1ant to Title 1 !i, eAa13ter 30, 31, or 36. 

29 TAO eroelit fer in,·estmonts B'f a small eusiness eerf)eratien defined in 1 !i 31 201 er a i:iartnersAifl FRay so 

30 elaimee av tAe small i3usiness ser13eratien sAareAelders er tho i:iartners. 
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(7) Hie taH eresit allewes unser sueseetien (e) is te ee eresites against the ta1E13ayer's inseme tax 

2 liaeility er seal severanee tax liaeility fer the tmEasle year in whieh the in,·estment in a ElUalifies Montana 

3 ea13ital eompany er the ElUalifies Mentana small eusiness investment eapital eem13any is mase. ~ 

4 investment is mase ev a aualifies retirement plan, the eresits mav ee passes threugh to the persen er 

5 eorperatien malcing the eentrieutiens te the gualifies elan. If the ameunt ef the tmc eFBsit exeeess the 

6 taMpa•,•er's taM liasiliW fer the taMaele year, tho ameunt ef the ereElit wJciieh eneeeels the ta1E liaeility may se 

7 oarrios saolc er oarrioEI ferwars in the fellewing manner: 

8 la) If the sum of the aFReunt ef sreElit fer the eurrent taiEaele year 13lus the ameunt ef sreelit, if any, 

9 earrieEI ferwars frern a 13re·1ieus taMasle year mrneess the ta1c13ayer's talE liaeility fer the eurrent tai<aele year, 

10 the eMsess must se earries saelc as a eresit te the 3 13rosesing ta1Easlo years ans, if the full ereElit remains 

11 unuses, earrieEI ferwars as a eresit te the 1 e sueeeesing ta1Easle years. 

12 (s) The an1eunt el unuses eresit must ee uses te el/set the entire talE liaeiliti{ ef eaeh ef the 18 

13 taMaele years, Beginning with the earliest ans semmensing te the nelEt sueeeesing •,oar until the eresit is 

14 e>Ehaustes. 

15 18) The ta1E eresit 13reviseEI for in this seetien is availaele enl•r te those tal<13ayers who in\•est in a 

16 Ejualifies Mentana ea13ital eom13an;1 within 4 years of Jul;· 1, 1987, or in the ElUalifies Mentana sFRall 

17 Business investment ea13ital eompany ,...,ithin 4 ~ years of duly 1, 1991. 

18 (9) (a) An inElivisual, small eusiness eer13eratien, 13artnorshi13, or oor13orate taHpayer .,,..ho ol3tains 

19 tho talE ornsit allowes unser sul3seetion le) FRay not ol3tain ereElits in e1Eeess of the limits eontaines in 

20 sul3seetion (e) 13y making investments as more than one ontit·,·. 

21 (13) A 13artner or shareholser in a small eusiness eorporatien ma•,• not eetain FRore than $1 e0,000, 

22 er net FRere than $2e0,000 in tho ease of tho ElUalifies Montana sFRall 13usiness in,·estment sapital 

23 eompany, in ereelits as an inelivielual ans as the partnership or small 13usiness oor13oration. /\ sor13erate 

24 tanpayer that ostains the FRai1iFRum eresits allowes uneler this sussestion (9)(b) may net ebtain aelsitienal 

25 eresits throu!Jh in·1estmonts ey whell·( ewnes sul3sisiaries er affiliates. An ineliYielual, small business 

26 emperation, 13artnorshi13, gualifies retirement plan, er sor13orate tax13a1,er whe e13tains the talE eresit allowos 

27 unser subseetien (e) ma•, net elaiFR sesuetien unser the proYisiens ef Title 1 e, eha13ter 30 or 31, fer 

28 sonatien of Moel< in tho Ejualifios Mentana sFRall 13usiness in,·estment ea13ital e0FR13any." 

29 

30 Section 4. Section 90-8-203, MCA, is amended to read: 
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"90-8-203. Ne Feeapt11Fe RECAPTURE PROVISIONS -- unqualified investments -- penalty. ( 1 ) 1Af 

2 If the amount invested by a taxpayer in a qualified Montana capital company er iR H1e i:iualified MoRtaRa 

3 small 13trniRess iRvestrneRt ea13ital eorn13aR)' is not used by the company for qualified investments as 

4 provided in 90-8-301, the taxpayer is not subject to a recapture provision for any tax credit claimed by l=liffi 

5 the taxpayer but the company is subject to the penalty provided for in 90-8-301 (4). 

6 (Bl IF THE AMOUNT INVESTED BY A TAXPAYER IN THE QUALIFIED MONTANA SMALL BUSINESS 

7 INVESTMENT CAPITAL COMPANY IS NOT USED BY THE COMPANY FOR QUALIFIED INVESTMENTS AS 

8 PROVIDED IN 90-8-301, THE TAXPAYER IS SUBJECT TO A RECAPTURE PROVISION FOR ANY TAX 

9 CREDIT CLAIMED BY THE TAXPAYER IN ACCORDANCE WITH PROVISIONS ADOPTED BY THE 

10 DEPARTMENT OF REVENUE. 

11 (2) If a qualified Montana capital company does not invest its capital base in accordance with 

12 90-8-301 and has paid or otherwise distributed funds to an investor or subsequent holder of the 

13 investment, the department of revenue may recover from the person receiving the distributed funds a 

14 penalty in an amount not to exceed the lesser of: 

15 (a) the amount of the tax credit received by the original investor; or 

16 (b) the amount of funds paid or otherwise distributed to the investor or the subsequent holder of 

17 the investment. Dividends or distributions made in accordance with applicable law may not be included in 

18 the amount specified in this subsection (b) unless the capital company has not invested its capital base in 

19 accordance with 90-8-301." 

20 

21 Section 5. Section 90-8-204, MCA, is amended to read: 

22 "90-8-204. Application requirements. A company applying to become either a certified or qualified 

23 Montana capital company or the certified or qualified Montana small business investment capital company 

24 shall include in its application evidence that it has disclosed or will disclose to all investors the following: 

25 ( 1) the condition that a tax credit is not available for investment in a company until the company 

26 has been designated a qualified Montana capital company or the qualified Montana small business 

27 investment capital company and the investor has received a certificate approving the credit from the 

28 department; 

29 (2) the condition that a tax credit will not be made available until a qualified capital company raises 

30 . at least $200,000 in capital and has been designated a qualified capital company or the qualified Montana 
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1 small business investment capital company raises at least $500,000 in committed capital before July 1, 

2 4-99& 1997, and has been designated the qualified Montana small business investment capital company and 

3 the limits on tax credits that may be authorized; and 

4 (3) the fact that the state of Montana is not liable for damages in accordance with 90-8-205." 

5 

6 Section 6. Section 90-8-301, MCA, is amended to read: 

7 "90-8-301. Qualified investments -- penalty -- extension permissible. ( 1) A qualified Montana 

8 capital company receiving investments for which a taxpayer has applied and received a tax credit FfltlSt shall 

9 use its capital base to make qualified investments according to the following schedule: 

10 (a) at least 30% of its capital base raised through investments for which tax credits were taken 

11 within 3 years of the date on which the certified company was designated as a qualified capital company 

12 by the department and, in the case of capital raised by a qualified Montana capital company under an 

13 amended application for additional tax credits filed after its initial designation as a qualified Montana capital 

14 company, at least 30% of its capital base raised through investments for which tax credits were taken 

15 within 3 years of the date on which the department approves the amended application; 

16 (b) at least 50% of its capital base raised through investments for which tax credits were taken 

1 7 within 4 years of the date on which the certified company was designated as a qualified capital company 

18 by the department and, in the case of capital raised by a qualified Montana capital company under an 

19 amended application for additional tax credits filed after its initial designation as a qualified Montana capital 

20 company, at least 50% of its capital base raised through investments for which tax credits were taken 

21 within 4 years of the date on which the department approves the amended application; and 

22 (c) at least 70% of its capital base raised through investments for which ·tax credits were taken 

23 within 5 years of the date on which the certified company was designated as a qualified capital company 

24 by the department and, in the case of capital raised by a qualified Montana capital company under an 

25 amended application for additional tax credits filed after its initial designation as a qualified Montana capital 

26 company, at least 70% of its capital base raised through investments for which tax credits were taken 

27 within 5 years of the date on which the department approves the amended application. 

28 (2) The qualified Montana small business investment capital company receiving investments for 

29 which a taxpayer has applied and received a tax credit FfltlSt shall use its capital base to make qualified 

30 investments aeearain!l ta tl:le talla,,·in!l sal:leatile: 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

department of revenue may abate the penalty if the capital company er t"1e Mentana sff'lall 131,rniness 

investffient sar,iital eeff'lr,iany establishes reasonable cause for the failure to make qualified investments 

pursuant to subsection ( 1) or (2) and if the failure was not due to neglect on the part of the company. 

(5) The department of revenue may grant an extension of time in which to make qualified 

investments pursuant to subsection ( 1) or (2) upon application by a qualified Montana capital company 9f 

t"1e Mentana SR"lall 81,Jsiness investff'lent oar,iital eemr,iany showing reasonable cause for an extension. 

(6) The department of revenue shall deposit any amount received under this subsection to the 

credit of the state general fund. 

(7) A capital company may invest tax credit funds in an existing profitable business only if a 

substantial portion of the investment is to be used for expansion of the business. The department may limit 

the amount of the investment to be counted toward the investment percentage criteria set forth in this 

section to the amount to be used for the expansion of the business." 

14 Section 7. Section 90-8-303, MCA, is amended to read: 

1 5 "90-8-303. Conflict of interest. ( 1) A capital company may not invest in any business venture 

16 in which the combined ownership of the business venture for all investors in the capital company exceeds 

17 49% at the time of the investment decision. 

18 (2) A member of the investment committee of a Montana capital company er ef t"1e Montana srnall 

19 91,Jsiness in·,ostff'lent eapital eoff'lr,iany who has an interest in a venture that comes before the committee 

20 tor a vote shall disclose the interest and abstain from voting on investment in the venture. 

21 (3) The Montana small business investment capital company must be governed by the conflict of 

22 interest provisions of the United States small business administration." 

23 

24 Section 8. Section 90-8-305, MCA, is amended to read: 

25 "90-8-305. Sale of debentures. ( 1) A qualified Montana capital company or the qualified Montana 

26 small business investment capital company is authorized to issue and sell debentures or limited partnership 

27 interests to the permanent coal tax trust fund. 

28 (2) Proceeds received by a qualified Montana capital company or by the qualified Montana small 

29 business investment capital company from the sale of debentures or limited partnership interests authorized 

30 in subsection ( 1) must be invested in accordance with the provisions of 90-8-301, except that the time 
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periods for making qualified investments must be calculated from the date on which the company sells the 

2 debentures or limited partnership interests to the permanent coal tax trust fund." 

3 

4 Section 9. Section 90-8-321, MCA, is amended to read: 

5 "90-8-321. Decertification. (1) ifil If the examination conducted pursuant to 90-8-313 discloses 

6 that a Montana capital company or tl=le MoAtaAa sFRall 131,1siAess iA 11ostFR0At oapital BBFRpaA>; is not in 

7 compliance with tho provisions of this chapter, tho department may exorcise any of the powers with regard 

8 to banks granted in Title 32, chapter 1, part 5, and may seize the assets of the company and liquidate it. 

9 In the event of liquidation of the assets, any penalty imposed pursuant to 90-8-301 must be included in 

10 the claims to be paid. 

11 mru If in tho discretion of the department the action allowed under subsection ( 111.fil is not 

12 required to protect tho company's investors, the department may place the company on notice that it will 

13 lose its certification as a Montana capital company er as tl=le MeAtaAa sFRall 131,1siAess im•estFReAt eapital 

14 eeFRpaAy within a specified period of time if the company does not come into compliance with tho 

15 provisions of this chapter. The department shall automatically decertify a Montana capital company eHfle 

16 MBAtaAa 9FRBII 91,1siAeSS iAYeStFRBAt eapital eeFRpaA1/ that is assessed a penalty under 90-8-301 (4). 

17 ~ifl As long as the department acts in good faith, the department and its employees and agents 

1 8 may not be hold civilly or criminally liable or liable upon their official bonds for action taken under this 

19 section or for any failure to act under it. 

20 t4+i.Ql A Montana capital company er tl=le MeAtaAa SFRall 1:l1,1siAess investment eapital eernpany may 

21 apply to the department for decertification. 

22 ~ig). The department has the power to decertify any capital company not in compliance with this 

23 chapter. 

24 fet.ill The department shall decertify a capital company once tho capital company has met the 

25 investment schedule outlined in 90-8-301 and over 70% of the capital base of the capital company has 

26 boon invested in qualified investments and after at least 5 years have elapsed since tho date tho capital 

27 company was qualified. 

28 (2) Tho department may decertify tho Montana small business investment capital company if the 

29 company: 

30 (al discontinues its operations; ei: 
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(b) is not in compliance with the United States small business administration laws and regulations 

2 as determined by the small business administration; OR 

3 (Cl REQUESTS DECERTIFICATION." 

4 

5 NEW SECTIO~I. SECTION 11. CONTINGENT VOIDNESS. IN ORDER TO MAINTAl~I A BALA~ICED 

6 BUDGET, BECAUSE [TI-IIS ACT] REDUCES RE¥ENUE, IT MAY NOT BE TRA~JSMITTEQ TO Tl-IE GOVERNOR 

7 UNLESS A GORRESPO~JDl~IG IQE~ITIFIED REDldGTIO~l l~J SPE~JDl~JG IS CO~ITAl~JEQ l~J I-IOUSE BILL ~IO. 

8 2. IFA GORRESPO~JDl~IG IQENTIFIEQ REDUCTIO~I IN SPENQl~IG IS ~IOT GONTAl~IEQ IN I-IOUSE BILL NO. 

9 2, ITI-IIS ACT) IS VOIQ. 

10 

11 

12 

NEW SECTION. Section 10. Effective date. [This act] is effective on passage and approval. 

-END-
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