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A BILL FOR AN ACK ENTITLED: "AN ACT REVISING THE LAWS GOVERNING THE QUALIFIED MONTANA

SMALL BUSINESS INVESTMENT CAPITAL COMPANY; CLARIFYING THE INVESTMENT STATUS OF
SCIENCE AND TECHNOLOGY INVESTMENTS RELATIVE TG THE QUALIFIED MONTANA SMALL BUSINESS
INVESTMENT CAPITAL COMPANY; CONFORMING QUALIFIED INVESTMENTS TO FEDERAL SMALL
BUSINESS STANDARDS; PROVIDING THAT ADMINISTRATIVE FEES MAY NOT BE CHARGED TO THE
QUALIFIED MONTANA SMALL BUSINESS INVESTMENT CAPITAL COMPANY; CLARIFYING
CERTIFICATION REQUIREMENTS; EXTENDING THE PERIOD FOR CLAIMING TAX CREDITS; ELIMINATING
RECAPTURE PROVISIONS FOR THE QUALIFIED MONTANA SMALL BUSINESS INVESTMENT CAPITAL
COMPANY; AUTHORIZING QUALIFIED RETIREMENT PLANS TO INVEST IN THE QUALIFIED MONTANA
SMALL BUSINESS INVESTMENT CAPITAL COMPANY; AUTHORIZING INVESTMENT IN LIMITED
PARTNERSHIP INTERESTS OF THE QUALIFIED MONTANA SMALL BUSINESS INVESTMENT CAPITAL
COMPANY# REVISING THE AUTHORITY TO LIQUIDATE THE QUALIFIED MONTANA SMALL BUSINESS
INVESTMENT CAPITAL COMPANY; AMENDING SECTIONS 90-3-520, 90-8-104, 30-8-106, 90-8-201,
90-8-202, 90-8-203, 90-8-204, 90-8-301, 20-8-303, 90-8-305, AND 90-8-321, MCA; AND PROVIDING
AN IMMEDIATE EFFECTIVE DATE.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 90-3-520, MCA, is amended to read:

"90-3-520. Seed capital project loan agreement with venture capital company. A seed capital
project loan agreement with a venture capital company must contain the following terms:

{1) a loan amount that may not be less than $500,000 or more than $1 million; and

{2) payback provisions:

{a) that are structured as contracted debt;

(b) that alew require debt to be repaid in portions of the original loan amount or as interest an the
criginal locan amount in the same proportion as any paybacks made to the other investors or lenders that

make up the remaining capitalization of the venture capital company, based upon the original capital
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invested in or locaned to the venture capital company by the other private equity investors erlenRaers;

{c) that are not more or less favorable than the repayment and earnings provisions applicable to

other private equity investors erlerders that make up the remaining capitalization of the venture capital

company; and

{d) that are based con a term no greater than 12 years.”

Section 2. Section 90-8-104, MCA, is amended to read:

"90-8-104. Definitions. As used in this chapter, unless the context requires otherwise, the
following definitions apply:

{1} "Capital base” means equity capital raised by a certified Montana capital company or by a
certified Mantana small business investment capital company for which tax credits were claimed under this
chapter.

{2} "Certified Montana capital company” or "certified Montana small business investment capital
company” means:

(a) a development credit corporation created pursuant to Title 32, chapter 4; or

{b) a profit or nonprofit entity organized and existing under the laws of Montana, created for the
purpose of making venture or risk capital available for qualified investments and that has been certified by
the department,

{3) "Department” means the department of commerce.

{4) "Maontana business” means a business which is located or principaily based within Montana.

(5} "CQualified investment” means an investment that does not violate any of the pravisions of this
chapter, does not displace other sources of equity or debt financing that are available to the project unless
the department determines that the investment furthers the purposes of this chapter, and is:

{a) a debt or equity financing of a Montana business that is eligible fcr small business investment

financing under Title Il of the Small Business Act of 1958, as amended and as implemented under 13 CFR

107, or that meets both of the following criteria:
(i) the business is engaged in one or more of the following activities:
(A} manufacturing;
(B) agricultural, fishery, or forestry production and processing;

(C) mineral production and processing, except for conventional oil and gas exploration:;
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(D) recognized nonfossil forms of energy generation or the manufacture of low emission wood ar
biomass combustion devices as defined in 15-32-102;

{E) transportation;

(F) research and development of products or processes associated with any of the activities
enumerated in (A) through (E) above;

(G) wholesale or retail distribution activities for which products produced in Montana comprise 50%
or more of the gross sales receipts;

(H} any activity conducted in the state for which 50% or more of the gross receipts are derived
from the sale of products or services outside Montana; and

(I tourism; and

(i} the business is a small business as defined in Title |ll of the Small Business Act of 1958, as

amended and as implemented under 13 CFR 107, or rules adopted by the department;

{b) adebt or equity financing of a business cutside Montana if such investment is likely to praduce
a qualified investment in Montana, as long as such investment does not exceed 25% of the capital base
of the capital company; or

{c] a debt or equity financing of an acquisition of a non-Montana business that will be relocated
in Montana.

{8} "Qualified Montana capital company" means a certified Montana capital company that has been
designated a qualified capital company under the provisions of 90-8-202 so that investors in the company
may receive the tax credits authorized in 90-8-202.

{7) "Qualified Montana small business investment capital company” means a certified Montana
small business investment capital company that has been designated a qualified small business investment
capital company under the provisions of 90-8-202 so that investors in the company may receive the tax

credits authorized in 90-8-202."

Section 3. Section 90-8-106, MCA, is amended to read:
"90-8-106. Fees. The department may charge fees commensurate with costs for the
administration of this chapter. Fees for the administration of this chapter must be assessed to each

qualified Montana capital company, ather than the gualified Montana small business investment capital

company, in a ratio proportionate to the tax credits allocated to the capital company divided by the total
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tax credits allocated to all qualified Montana capital companies.”

Section 4. Section 90-8-201, MCA, is amended 1o read:

"90-8-201. Certification of Montana capital companies -- certification of a Montana small business
investment capital company. (1} The department shall certitfy one Montana small business investment
capital company, and from time to time the department shall certify Montana capital companies. A
company seeking to be certified as a Montana capital company or as the Montana small business
investment capital company shall make written application to the department on forms provided by the
department. The application must contain the information required by 90-8-204 and other information that
the department requires. The application and certificate must specify the level of capitalization that the
company expects to qualify for the tax credits provided for in 90-8-202.

{2) The application must show that the applicant’s purpose is to increase the general economic
welfare of the state of Montana by:

(a} making investment capital available to businesses in Montana; and

(b} allowing for investment of up to 25% of its capital base in businesses outside Montana if there
is a substantial likelihood that such investment will produce a qualified investment in Montana.

{3) Certitiable applicants include but are not limited to local and community deveiopment
corporations, small business administration 503 corporations, and small business investment companies.

{4) Certification is a prereguisite to and must be completed before seeking designation as a qualified
capital company ar as the qualified Montana small business investment capital company.

(5) To be eligible for certification under this section as the Montana small business investment
capital company, the applicant shall commit to:

{a) utilize the tax credits to accumulate private capital with the intention of being designated a small
business investrment corporation by the United States small business administration as previded in Title ||
of the Small Business Act of 1958, as amended; and as implemented under 13 CFR 107;

{b) targetitsinvestments as asmall business investment capital company toward commercialization
projects emerging from centers of excellence and entrepreneurship, federal laboratories, the federal small
business innovative research program, the federal cooperative research and development agreement
program, Montana university system research and development, the Montana board of science and

technology development (second stage}, small business incubators, community development block grant
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programs, and projects emerging from economic development programs ¢f Montana certified communities
with the abjective of providing significant investment opportunities in an area where economic development
capital is limited;

{c) consider investment opportunities originating in any Montana county; and

(d) adopt investment guidelines that ersure-that allow not less than 10% of its available capital

5 10 _be invested in counties with populations of 20,000 or less.”

Section 5. Section 90-8-202, MCA, is amended to read:

"90-8-202. Designation of qualified Montana capital companies -- designation of qualified Montana
small business investment capital company -- tax credit. {1} The department shall designate as:

{a) qualified Montana capital companies those certified companies that have been privately
capitalized at a minimum level of $200,000; or

{b) the qualified Montana small business investment capital company the certified Montana small
business investment capital company once it has been privately capitalized at a minimum level of $500,000.

{2) A certified company seeking designation as a qualified Montana capital company or as the
qualified Montana small business investment capital company must make written application to the
department on forms provided by the department. The application must contain the information required
by 90-8-204 and other information that the department requires,

(3) (a} The total amount of tax credits authorized for a single qualified capital company or the
qualified Montana small business investment capital company may not exceed $1,500,000, except that the
qualified Montana small business investment capital company must receive all remaining tax credits under
this section available as of January 1, 1291. In the event the capitalization of a gqualified capital company
is later increased, the company may apply for authorization of additional tax credits within the foregoing
limitation.

{b) The total credits authorized for all companies may not exceed a total of $1 million prior to June
30, 1986, The total credits authorized for all companies between July 1, 1985, and June 30, 1987, may
not exceed $1 million plus any portion of the $1 million available for authorization before June 30, 1985,
that is allocated to qualified companies. The total credits authorized for all companies between July 1,
1987, and June 30, 1989, may not exceed $3 million plus any portion of the credits available for

authorization before June 30, 1987, that is allocated to qualified companies. The total credits authorized
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for all companies between July 1, 1388, and June 30, 1991, may not exceed $3 million plus any portion
of the credits available for authorization before June 30, 1989, that is allocated 1o qualified companies.

{4} (a) Before January 1, 1991, credits must be allocated to qualified companies in the order that
completed appglications for designation as qualified capital companies are rece ved by the department, and
the department shall certify to each company its appropriate allocation.

(b} All tax credits allowed under subsection (3) that are not allocated as of January 1, 1991, must
be allocated to the quaiified Montana small business investment capital company, and the department shall
certify the allocation to the company.

{c) If the legislature provides additional tax credits under this chapter after June 30, 1991, or if
tax credits become available by reversion to the department by a capital company or by the qualified
Montana small business investment capital company, those additional or reverted tax credits must be
allocated by the department to qualified capital companies or to the qualified Montana small business
investment capital company in accordance with this chapter and the rules of the department.

(5) Investors in a gualified Montana capital company or in the gualified Montana small business
investment capital company are entitled to the tax credits provided for in subsection (8). Funds invested
in a certified company prior to designation as a qualified Montana capital company or as the qualified
Montana small business investment capital company may, at the discretion of the investor, be placed in
an escrow account in a Montana financial institution pending designation of the company as a qualified
Montana capital company or as the qualified Montana small business investment capital company.

(8) Subject to the provisions of subsections (3} and (9), an individual, small business corparation,

partnership, trust, decedent’s estate, qualified retirement plan, or corporate taxpayer that makes a capital
investment in a qualified Montana capital company or the qualified Mgontana small business investment
capital company is entitled to a tax credit equal to 50% of the investment, up to a maximum credit for
investrnents in all qualified Montana capital companies of $150,000 per taxpayer, except that, as applied
to the gualified small business investment capital company, the maximum tax credit is $250,000 per
taxpayer and the tax credit limitation refating to a capital investment in the qualified Montana small business
investment capital company must be in addition to any other tax credit limitation in this section. The credit
may be taken against the tax liability imposed on the investor pursuant to Title 15, chapter 30, 31, or 35.
The credit for investments by a small business carporation defined in 15-31-201 or a partnership may be

claimed by the small business corporation shareholders or the partners,

-6 -
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{7} The tax credit allowed under subsection (B) is to be credited against the taxpayer’s income tax
liability or coal severance tax liability for the taxable year in which the investment in a qualified Montana
capital company or the qualified Montana small business investment capital company is made. If an

investment is made by a qualified retirement plan, the credits may be passed through to the person or

corporation_making the contributions to the qualified plan. If the amount of the tax credit exceeds the

taxpayer’s tax liability for the taxable year, the amount of the credit which exceeds the tax liability may be
carried back or carried forward in the following manner:

(a) If the sum of the amount of credit for the current taxable year plus the amount of credit, if any,
carried forward from a previous taxable year exceeds the taxpayer’s tax liability for the current taxable year,
the excess must be carried back as a credit to the 3 preceding taxable years and, if the full credit remains
unused, carried forward as a credit to the 15 succeeding taxable years.

(b} The amount of unused credit must be used to offset the entire tax liability of each of the 18
taxable years, beginning with the earliest and commencing to the next succeeding year until the credit is
exhausted.

(8) The tax credit provided for in this section is available only to those taxpayers who invest in a
qualified Montana capital company within 4 years of L_July 1, 1987, or in the gualified Mantana small
business investment capital company within 4 6 years of July 1, 1991,

{3) (a) An individual, small business corporation, partnership, or corporate taxpayer who obtains
the tax credit allowed under subsection {6) may not obtain credits in excess of the limits contained in
subsection {6) by making investments as more than one entity.

{b} A partner or shareholder in a small business corporation may not obtain more than $150,000,
or not more than $250,000 in the case of the qualified Mantana small business investment capital
company, in credits as an individual and as the partnership or small business corporation. A corporate
taxpayer that obtains the maximum credits allowed under this subsection (3}{b) may not obtain additional
credits through investments by wholly owned subsidiaries or affiliates. An individual, small business

corperation, partnership, qualified retirement plan, or corporate taxpayer who obtains the tax credit aliowed

under subsection {6) may not claim deduction under the provisions of Title 15, chapter 30 or 31, for

donation of stock in the qualified Montana small business investment capital company.”

Section 6. Section 90-8-203, MCA, is amended to read:

Z\’C}gn/tana Legisiative council
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"90-8-203. No recapture -- unqualified investments -- penalty. (1) [f the amount invested by a
taxpayer in a qualified Montana capital company er-in-the-gualified-Montana-smal-business—avestment
capitaleempany is not used by the company for qualitied investments as provided in 90-8-301, the
taxpayer is not subject to a recapture provision for any tax credit claimed by him the taxpayer but the
company is subject to the penalty provided for in 90-8-301(4).

(2) ¥ a gualified Montana capital company does not invest its capital base in accordance with

g90-8-301 and has paid or otherwise distributed funds to an investor or subsequent hoider of the
investment, the department of revenue may recover from the person receiving the distributed funds a
penalty in an amount not to exceed the lesser of:

(a) the amount of the tax credit received by the original investor; or

(b) the amount of funds paid or otherwise distributed to the investor or the subsequent holder of
the investment. Dividends or distributions made in accordance with applicable law may not be included in
the amount specified in this subsection {b} unless the capital company has not invested its capital base in

accordance with 90-8-301."

Section 7. Section 90-8-204, MCA, is amended to read:

"90-8-204. Application requirements. A company appiying to become either a certified or qualified
Montana capital company or the certified or qualified Montana small business investment capitai company
shall include in its application evidence that it has disclosed or will disclose to all investors the following:

(1) the condition that a tax credit is not available for investment in a company until the company
has been designated a qualified Montana capital company or the qualified Montana small business
investment capital company and the investor has received a certificate approving the credit from the
department;

(2) the condition that a tax credit will not be made available until a qualified capital company raises
at least $200,000 in capital and has been designated a gualified capital company or the qualified Montana
small business investment capital company raises at least $500,000 in committed capital before July 1,
3886 1997, and has been designated the qualified Montana smali business investment capital company and
the limits on tax credits that may be authorized; and

{3) the fact that the state of Montana is not liable for damages in accordance with 80-8-205."

-8 -
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Section 8. Section 90-8-301, MCA, is amended to read:

"90-8-301. Qualified investments -- penalty -- extension permissible. (1) A qualified Montana
capital company receiving investments for which a taxpayer has applied and received a tax credit must shall
use its capital base to make qualified investments according to the following schedule:

{a) at least 30% of its capital base raised through investments for which tax credits were taken
within 3 years of the date on which the certified company was designated as a qualified capital company
by the department and, in the case of capital raised by a qualified Montana capital company under an
amended application for additional tax credits filed after its initial designation as a qualified Montana capital
company, at least 30% of its capital base raised through investments for which tax credits were taken
within 3 years of the date on which the department approves the amended application;

{b) at least 50% of its capital base raised through investments for which tax credits were taken
within 4 years of the date on which the certified company was designated as a quailified capital company
by the department and, in the case of capital raised by a qualified Montana capital company under an
amended application for additional tax credits filed after its initial designation as a qualified Montana capital
company, at least 50% of its capital base raised through investments for which tax credits were taken
within 4 years of the date on which the department approves the amended application; and

{c) at least 70% of its capital base raised through investments for which tax credits were taken
within 5 years of the date on which the certified company was designated as a qualitied capital company
by the department and, in the case of capital raised by a qualified Montana capital company under an
amended application for additional tax credits filed after its initial designation as a qualified Montana capital
company, at least 70% of its capital base raised through investments for which tax credits were taken
within 5 years of the date on which the department approves the amended application.

{2) The qualified Montana small business investment capital company receiving investments for
which a taxpayer has applied and received a tax credit must shall use its capital base to make qualified

investments aeeerdirg-te—thefollowingsechedule:

{at._The portion of #s the qualified Montana small business investment capital company’s capital

base raised through private equity investments fer—which may be used by the qualified Montana small

business investment capital company to reserve tax credits were-taken:

{H—30%within3-years-ef-the-date-en-which-the—certified-compary-was if the funds are committed
before July 1, 1997. The designratedasthe qualified Montana small business investment capital company

%C}:n/tana Leglisiative councll
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by-the-departmento—within-3-years-of-Hts-desigration may claim credits for its investors after:

{a} licensure as a small business investment corporation by the United States small business

administration—~whichever-istater; and
o B0% withindve r | ol fiad . ”
, bus) : stam by ¢ . st ‘
later+and
i 70% within 5 ; bt ortified con ‘ .
Meontana—smatb-busiress—investmaent—eapial—cempany-by--the department -or—within--b - years—after—its
desighation-as-a-srral-busiress-avestmant-corperation-by-the-small-business-adrriistration—whicheveris
tater-oFf
o el i oot sapitalrai loant : :
inictrat 13 CFRIOZ. ” l el o ,
{2Ha}

{h) commencement of aperations with $500,000 of invested capital. Credits may be claimed for

investors at the time that the gualified Montana small business invesiment capital company makes an

investment in gualified investments pursuant to the schedule under this section.

(3) Following each annual examination, the department shall notify the department of revenue of
any companies that are not in compliance with this section.

(4} A qualified Montana capital company that fails to make qualified investments pursuant top
subsection (1} er—the-gualified-Mertara small-business-investmopt-capial-sompany—thatfalsto—rake
qualified-avestments-pursuant-te-subsestion{2} shall pay to the department of revenue a penalty equal to

all of the tax credits allowed to the investors investing in that company during that time period, with
interest at 1% a month from the date on which the tax credits were certified as ailocated to the qualified
Montana capttal company er—to-the-gualifiedMentana-small-business—iavesirrent-capital-company. The
department of revenue may abate the penalty if the capital company erthe-Meontara—small-busiress
vestrrent-eapital-eampany astablishes reasonable cause for the failure to make qualified investments

pursuant to subsection (1) or (2) and if the failure was not due to neglect on the part of the company.
(3) The department of revenue may grant an extension of time in which to make qualified

investments pursuant to subsection (1) or {2} upon application by a gqualified Montana capital company e+

10 -
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the-Mentanasral-basiressvestmentcapital-eempany showing reasonable cause for an extension.

{6) The department of revenue shall deposit any amount received under this subsection to the
credit of the state general fund.

{7) A capital company may invest tax credit funds in an existing profitable business only if a
substantial portion of the investment is to be used for expansion of the business. The department may limit
the ameunt of the investment to be counted toward the investment percentage criteria set forth in this

section to the amount to be used for the expansion of the business.”

Section 9. Section 90-8-303, MCA, is amended to read:

"90-8-303. Coanflict of interest. {1) A capital company may not invest in any business venture
in which the combined ownership of the business venture for all investors in the capital company exceeds
49% at the time of the investment decision.

{2) A member of the investment committee of 3 Montana capital company ereithe-Meonrtana-small
business-irvestment-capital-compary who has an interest in a venture that comes before the committee
for a vote shall disclose the interest and abstain from voting on investment in the venture.

(3)_The Maontana small busingss investment capital company must be governed by the conflict of

interest provisions of the United States small business administration.”

Section 10. Section 90-8-305, MCA, is amended to read:
“90-8-305. Sale of debentures. (1) A qualified Montana capital company or the qualified Montana

small business investment capital company is authaorized to issue and sell debentures or limited partnership

interests to the permanent coal tax trust fund. -
(2) Proceeds received by a qualified Montana capital company or by the qualified Montana small

business investment capital company from the sale of debentures or limited partnership interests authorized

in subsection (1) must be invested in accordance with the provisions of 90-8-301, except that the time
periods for making qualified investments must be calculated from the date on which the company sells the

debentures or limited partnership interests to the permanent coal tax trust fund.”

Section 11, Section 90-8-321, MCA, is amended to read:

"90-8-321. Decertification. (1) {(a) If the examination conducted pursuant to 90-8-313 discloses

-11 -
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that a Montana capital company er—the-Menrtara-sAallbusinessiavestment-capita-ecompany is not in
compliance with the provisions of this chapter, the department may exercise any of the powers with regard
to banks granted in Title 32, chapter 1, part 5, and may seize the assets of the company and liquidate it.
In the event of liquidation of the assets, any penalty imposed pursuant to 90-8-301 must be included in
the claims to be paid.

3{b) If in the discretion of the department the action allowed under subsection (1){a) is not
required to protect the company’s investors, the department may place the company on notice that it will
lose its certification as a Mantana capital company er-as-the-Meptana-small-business-irvestment-eapital
eemBaRy within a specified period of time if the company does not come into compliance with the
provisions of this chapter. The department shall automatically decertify a Montana capital company e~the
Meontara-srall-business-investmert-eapttab-company that is assessed a penalty under 90-8-301(4).

3Hc) Aslong as the department acts in good faith, the department and its employees and agents
may not be held civilly or criminally hable or liable upaon their official bonds for action taken under this
section or for any failure to act under it.

“(d) A Montana capital company erthe-Mentanasmallbusinessirvasiment-capital-company may
apply to the department for decertification.

{B+e) The department has the power to decertify any capital company not in compliance with this
chapter.

6Hf) The department shall decertify a capital company once the capital company has met the
investment schedule outlined in 90-8-301 and cver 70% of the capital base of the capital company has
been invested in qualified investments and after at least 5 years have elapsed since the date the capital
company was qualified.

{2) The department may decertify the Montana small business investment capitai company if the

company:

(a) discontinues its operations; or

{b) is not in compliance with the United States small business administration laws and reqgulations

as determined by the small business administration.”

NEW SECTION. Section 12. Effective daie. {This act] is effective on passage and approval.

END-

19 .
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STATE OF MONTANA - FISCAL ROTE

Fiscal Note for HBQS67, as introduced

DESCRIPTION OF PROPCSED LEGISLATION:

An act reviging the laws governing the cualified Montana small business investment capital
company; clarifying the investment status of science and technology investments relative to
the qualified Montana small business investment capital company; conforming qualified
investments to federal small business standards; providing that administrative fees may not
be charged to the qualified Montana small business investment capital company; clarifying
certification requirements; extending the period for claiming tax credits; eliminating
recapture provisions for the qualified Montana small business investment capital company;
authorizing qualified retirement plans toc invest in the qualified Montana small business
investment capital company; authorizing investment in limited partnership interests of the
qualified Montana small business investment capital company; revising the authority to
liquidate the qualified Montana small business investment capital company; and providing an
immediate effective date.

ASSUMPTIONS :

1. The Department of Commerce (DOC) is charged with the administration of the Montana
Capital Company Act. DOC will assess a fee for the administration of this chapter to
each qualified Montana capital company in a ratio proportionate to the tax credits
allocated tco the capital company. (90-8-106, MCA)

2. The Montana capital company administrative fees cover the cost of issuance of
authorized tax credits to investors of a gualified Montana small business investment
capital company. The capital company administrative oversight includes quarterly
reporting of investment activities, annual financial and compliance examinations, and
accountability for legal expenses incurred in the decertification process.

2. Three of the remaining qualified Montana capital companies are expected to be
decertified by FYE95, resulting in a substantial reducticn of the Montana capital
company revenues for administration of the Montana Capital Company Act in the 1997
biennium.

4. The prcposed legislation effectively eliminates the collection of fees from the
remaining SBIC capital companies for the administration of the Montana capital company
act. The Executive Budget present law base includes $20,000 of state special revenue
each year of the 1997 biennium. Under HB567, DOC would be required to replace funding
of administrative costs from fees charged to SBIC capital companies with general fund
receipts.

5. Unused capital company tax credits are approximately $2 million. HBS567 will allow them
ta be taken by a qualified perscnal retirement plan and passed through to the person
making contributions to the plan. Section 5 will increase the use of the credits by
50%

6. HB567 takes away the ability of the state to require investments in only qualified
activities.

FISCAL IMPACT:

FY26 FY97
Dept. of Commerce: Difference Difference
Revenue: )
SBIC Capital Company (02) (20,000) {20, 000)
General Fund (01) 20,000 20,000
{continued)

@M 2‘-2'2-.5[ b)
DAVE LEWIS, BUDGET DIRECTOR DATE CHASE HIEBBARD, PRIMARY SPONSOR DATE

Office of Budget and Program Planning
Fiscal Note for HBQS67, as_ introduced

HB 567




Fiscal Note Request, HBOS67, as introduced
Page 2
{continued)

Dept. of Revenue:

Because the proposed legislation extends the period for claiming tax credits and expands
the population of potential investors (qualified retirement plans), it will likely have a
negative impact to both individual and corporate income tax collections. For every
additional dollar claimed in qualified investments as a result of the proposed
legislation, there will be a 50 cent reduction in revenue collections.

General Fund Revenue LOSS: (500,000) (500, 000)

Net Impact on General Fund
General Fund (Ceost) (01) (520,000) (520, 000)



STATE OF MONTANA - FISCAL NOTE

Fiscal Note for HBUS567, Third Rsading

DESCRIPTICON CF PROPOSED LEGISTATION:

An act revising the laws governing the gqnalified Montana mnall business investment capital
company; clarifying the investment status of sciznce and techneclegy investments relative to
the qualified Montana small bus:iness investmeni capital company; conforming qualified
investments to federal small bkusiness standards; clarifying certification requirements;
axtending the pericd for claiming tax credits; clarifying recapture provisions for the
qualified Montana small business investment capital company; authorizing investment in
limited partnership intevests of the ¢ualified Montana small business investment capital
company; revising the authority to liguidate the gualified Montana small business investment
capital company; and providing an immediate effective date.

ASSUMPTIONS :

1. The Department of Commerce (DCC) is charged with the administration of the Montana
Capital Company Act. DOC will assess a fee for the administration of this chapter to
each qualified Montana caplital company in a ratio proporticnate te the tax credits
allocated to the capital company. (30-3-106, MCA)

2. The Montana capital company administrative fees cover the cost of issuance of
authorized tax credits to investors of a gqualified Montana small business investmentc
capital company. The rcapital company administrative oversight includes quarterly
repcorting of investment activities, annual financial and compliance examinations, and
accountability for legal expenses incurred in the decertification process.

3. Three of the remaining gualified Montana capital companies are expectsd to be
decertified by FKFYE93, resulting in a gubstantial reduction of the Montana capital
company revenues for administration of the Montana Capital Company Act in the 13997
biennium.

FISCAL IMPACT:

The propcsal as amended shculd have no fiscal impact in the biennium.

@M j@xmn 3'2,045/ QL{L

DAVE LEWIS, BUDGET DIRECTOR DATE CHASE HIBBARDfTPRI Y SPCNSOR DATE
Office of Budget and Program Planning

Fiscal Note for HBOS5E7, Third Reading
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REREFERRED AND APPROVED BY COM
ON TAXATION

HOUSE BiLL NO. 567
INTRODUCED BY HIBBARD, SHEA, BENEDICT, LYKNCH, JACOBSON, HARP

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE LAWS GOVERNING THE QUALIFIED MONTANA
SMALL BUSINESS INVESTMENT CAPITAL COMPANY; CLARIFYING THE INVESTMENT STATUS OF
SCIENCEAND TECHNOLOGY INVESTMENTS RELATIVE TO THE QUALIFIED MONTANA SMALL BUSINESS
INVESTMENT CAPITAL COMPANY; CONFORMING QUALIFIED INVESTMENTS TO FEDERAL SMALL
BUSINESS STANDARDS; PRAUDING-TFHAT-ADMINISTRATNVEFEES-MAY-NOT-BE-CHARGED-TO-THE
SHALFEE—MONTANA—SIMALL-—BUSINESS —INVESTHMENT —CAPITAL—GCOMPANY:  CLARIFYING
CERTIFICATION REQUIREMENTS; EXTENDING THE PERIOD FOR CLAIMING TAX CREDITS; ELMINATING
CLARIFYING RECAPTURE PROVISIONS FOR THE QUALIFIED MONTANA SMALL BUSINESS INVESTMENT

" CAPITAL COMPANY; AUTHORIZING QUALIFIED RETIREMENT PLANS TO INVEST IN THE QUALIFIED

MONTANA SMALL BUSINESS INVESTMENT CAPITAL COMPANY; AUTHORIZING INVESTMENT IN LIMITED
PARTNERSHIP INTERESTS OF THE QUALIFIED MONTANA SMALL BUSINESS INVESTMENT CAPITAL
COMPANY; REVISING THE AUTHGRITY TO LIQUIDATE THE QUALIFIED MONTANA SMALL BUSINESS
INVESTMENT CAPITAL COMPANY; AMENDING SECTIONS 90-3-520, 90-8-104, 80-8-166; 90-8-201,
90-8-202, 90-8-203, 90-8-204, 90-8-301, 90-8-303, 90-8-305, AND 80-8-321, MCA; AND PROVIDING
AN IMMEDIATE EFFECTIVE DATE AND A CCNTINGENT VOIDNESS PROVISION."

BE IT ENACTED BY THE LEGISLATURE CF THE STATE OF MONTANA:

Section 1. Section 90-3-520, MCA, is amended to read:

"90-3-520. Seed capital project ioan agreement with venture capital company. A seed capital
project loan agreement with a venture capital company must contain the following terms:

(1) aloan amount that may not be less than $500,000 or more than $1 miilion; and

{2) payback provisions:

{a) that are structured as contracted debt;

{b} that alew require debt to be repaid in portions of the original loan amount or as interest on the
original loan amount in the same proportion as any paybacks made to the other investors or lenders that

make up the remaining capitalization of the venture capital company, based upon the original capital

-1- HB 567
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invested in or loaned to the venture capital company by the other private equity investors eenders,;

{¢) that are not more or less favorable than the repayment and earnings provisions applicable to
other private equity investors erlerders that make up the remaining capitalization of the venture capital
company; and »

{dl that are based on a term no greater than 12 years.”

Section 2. Section 90-8-104, MCA, is amended to read:

"90-8-104. Definitions. As used in this chapter, unless the context requires otherwise, the
following definitions apply:

(1) "Capital base" means equity capital raised by a certified Montana capital company or by a

certified Montana small business investment capital company for which tax credits were claimed under this

" chapter.

(2} "Certified Montana cagital company" or "certified Mantana small business investment capital
company"” means:

{a) a development credit corporation created pursuant to Title 32, chapter 4; or

{b) a profit or nonprofit entity organized and existing under the laws of Montana, created for the
purpose of making venture or risk capital available for qualified investments and that has been certified by
the department.

{3) "Department” means the department of commerce.

{4) "Montana business" means a business which is lgcated or principally based within Montana.

{6} "Qualified investment” means an investment that does not violate any of the provisions of this
chapter, does not displace other sources of equity or debt financing that are available to the project unless
the department determines that the investment furthers the purposes of this chapter, and is:

{a) a debt or equity financing of a Montana business that is eligible for smali business investment

financing under Title Ill of the Small Business Act of 1858, as amended and as implemented under 13 CFR

107, or that meets both of the following criteria:

(i) the business is engaged in one or more of the following activities:

{A) manufacturing;
(Bl agricultural, tishery, or forestry production and processing;

(C} mineral production and processing, except for convantional oil and gas exploration;

Z\'\ -2- HB 567
‘ Montana Leglslatlve counclt
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{D} recognized nanfossil forms of energy generation or the manufacture of low emission wood or
biomass combustion devices as defined in 15-32-102;

(E) transporiation;

{F) research and development of products or processes asscciated with any of the activities
gnumerated in (A} through (E} above;

(G) wholesale or retail distribution activities for which products produced in Montana comprise 50%
or maore of the gross sales receipts;

(H} eny activity conducted in the state for which 50% or more of the gross receipts are derived
from the sale of products or services outside Montana; and

{1} tourism; and

lii) the business is a small business as defined in Title ll} of the Small Business Act of 1958, as

amended and as implemented under 13 CFR 107, or rules adopted by the department;

(b) adebt or equity financing of a business outside Montana if such investment is likely 16 produce
a qualified investment in Montana, as long as such investment does not exceed 25% of the capital base
of the capital company; or

(c) a debt or equity financing of an acquisition of a non-Montana business that will be relocated
in Montana.

(6) "Qualified Montana capital company” means a certified Montana capital company that has been
designated a qualified capital company under the provisions of 90-8-202 so that investors in the company
may receive the tax credits authorized in 20-8-202.

{7} "Qualified Mgntana small business investment capital company”™ means a certified Montana
small business investment capital company that has been designated a qualified small business investment
capital company under the provisions of 80-8-202 so that investors in the company may receive the tax

credits authorized in 90-8-202."

-3- HB 567
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Section 3. Section 90-8-201, MCA, is amended to read:

"90-8-201. Certification of Montana capital companies -- certification of a Montana small business
investment capital company. {1} The department shall certify one Montana small business investment
capital company, and from time to time the department shall certify Montana capital companies. A
company seeking to be certified as a Montana capital company or as the Montana small business
investment capital company shalt make written application to the department on forms provided by the
department. The application must contain the information required by 90-B-204 and other information that
the department requires. The application and certificate must specify the level of capitalization that the
company expects to qualify for the tax credits provided for in 90-8-202.

(2) The application must show that the applicant’s purpose is to increase the general economic
welfare of the state of Montana by:

(a) making investment capital available to businesses in Montana; and

(b) allowing for investment of up to 25% of its capital base in businesses outside Montana if there
is a substantial likelihood that such investment will produce a qualified investrnent in Montana.

(3} Certifiable applicants include but are not limited to local and community development
corporations, small business administration 503 corporations, and small business investment campanies.

(4} Certification is a prerequisite to and must be complieted before seeking designation as a qualified
capital company or as the qualified Montana small business investment capital company.

(5) To be eligible for certification under this section as the Montana small business investment
capital company, the applicant shall commit to:

(a) utilize the tax credits to accumulate private capital with the intention of being designated a small
business investment corporation by the United States small business administration as provided in Title il
of the Small Business Act of 1958, as amended; and as implemented under 13 CFR 107:

(b} targetitsinvestments as a small business investment capital company toward commercialization
projects emerging from centers of excellence and entrepreneurship, federal laboratories, the federal small
business innovative research program, the federal cooperative research and development agreement
program, Montana university system research and development, the Montana board of science and

technolegy development {second stage), small business incubators, community development block grant

Z\\ -4 .- HB 567
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programs, and projects emerging from economic development programs of Montana certified communities
with the objective of providing significant investment opportunities in an area where economic development
capital is limited;

(c) consider investment opportunities originating in any Montana county; and

{d) adopt investment guidelines that epsare-that allow not less than 10% of its available capital

# 10 be invested in counties with populations of 20,000 or less.”

Section 4. Section 90-8-202, MCA, is amended to read:

"90-8-202. Designation of qualified Montana capital cornpanies -- designation of qualified Montana
small business investment capital company -- tax credit. (1) The department shall designate as:

(@) qualified Montana capital companies those certified companies that have been privately
capitalized at a minimum level of $200,000; or

{b) the gqualified Montana small business investment capital company the certified Montana smualil
business investment capital company once it has been privately capitalized at a minimum level of $500,000.

{2) A certified company seeking designation as a qualified Montana capital company or as the
qualified Montana small business investment capital company must make written application to the
department on forms provided by the department. The application must contain the information required
by 90-8-204 and other information that the department requires.

{3} (a) The total amount of tax credits authorized for a single qualified capital company or the
qualified Montana small business investment capital company may not exceed $1,500,000, except that the
qualified Montana small business investment capital company must receive all remaining tax credits under
this section available as of January 1, 1991. In the event the capitalization of a gualified capital company
is later increased, the company may apply for authorization of additional tax credits within the foregoing
limitation.

{b) The total credits authorized for all cornpanies may not exceed a total of $1 million prior to June
30, 1985. The total credits authorized for all companies between Juiy 1, 1985, and June 30, 1987, may
not exceed $1 million plus any portion of the $1 million available for authorization before June 30, 1985,
that is allocated to qualified companies. The total credits authorized for all companies between July 1,
1987, and June 30, 1989, may not exceed $3 million plus any portion of the credits available for

authorization before June 30, 1987, that is allocated to qualified companies. The total credits authorized

Z\‘\ -5 - HB 567
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for all companies between July 1, 1989, and June 30, 1991, may not exceed $3 million plus any portion
of the credits available for authorization before June 30, 1989, that is allocated to qualified companies.

(4) (a) Before January 1, 1991, credits must be allocated to qualified companies in the order that
completed applications for designation as qualified capital companies are received by the department, and
the department shall certify to each company its apprapriate allocation.

{b) All tax credits allowed under subsection {3) that are not altocated as of January 1, 1991, must
be allocated to the qualified Montana small business investment capital company, and the department shall
certify the allocation to the company.

{c) If the legislature provides additional tax credits under this chapter after June 30, 1991, or if
tax credits become available by reversion to the department by a capital company or by the qualified
Montana small business investment capital company, those additional or reverted tax credits must be
allocated by the department to qualified capital companies or to the qualified Montana small business
investment capital company in accordance with this chapter and the rules of the department.

(5) Investors in a qualified Montana capital company or in the qualified Montana small business
investment capital company are entitled to the tax credits provided for in subsection {6). Funds invested
in a certified company prior to designation as a qualified Montana capital company or as the qualified
Montana small business investment capital company may, at the discretion of the investor, be placed in
an escrow account in a Montana financial institution pending designation of the company as a qualified
Montana capital company or as the qualified Montana smail business investment capital company.

(6) Subject to the provisions of subsections (3) and {9}, an individual, small business corporation,

partnership, trust, decedent’'s estate, qualified retirement plan, or corporate taxpayer that makes a capital

investment in a qualified Montana capital company or the qualified Montana small business investment
capital company is entitled to a tax credit equal to 50% of the investment, up to a maximum credit for
investments in all qualified Montana capital companies of $150,000 per taxpayer, except that, as applied
to the qualified small business investment capital company, the maximum tax credit is $250,000 per
taxpayer and the tax credit limitation relating to a capital investment in the qualified Montana small husiness
investment capital company must be in addition to any other tax credit limitation in this section. The credit
may be taken against the tax liability imposed an the investor pursuant to Title 15, chapter 30, 31, aor 35.
The credit for investments by a small business corporation defined in 15-31-201 or a partnership may be

claimed by the smail business corporation shareholders or the partners.

Z\'\ -6 - HB 567
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(7) The tax credit allowed under subsection (6) is to be credited against the taxpayer’s income tax
liability or coal severance tax liability for the taxabte year in which the investment in a qualified Montana
capital company or the qualified Montana small business investment capital company is made. If an

investment is made by a quaiified retirement pian, the credits may be passed through to the person or

corporation making the contributions to the qualified plan. if the amount of the tax credit exceeds the

taxpayer’s tax liability for the taxable year, the amount of the credit which exceeds the tax liability may be
carried back or carried forward in the following manner:

(a) If the sum of the amount of credit for the cuirent taxable year plus the amount of credit, if any,
carried forward from a previous taxable year exceeds the taxpayer’s tax liability for the current taxable year,
the excess must be carried back as a credit to the 3 preceding taxable years and, if the full credit remains
unused, carried forward as a credit to the 15 succeeding taxable years.

(b} The amount of unused credit must be used to offset the entire tax liability of each of the 18
taxable years, beginning with the earliest and commencing to the next succeeding year untii the credit is
exhausted.

(8) The tax credit provided for in this section is available only to those taxpayers who invest in a
gualified Montana capital company within 4 years of July 1, 1987, or in the qualified Montana small
business investment capital company within 4 6 years of July 1, 1991.

(9) (a)} An individual, small business corporation, partnership, or corporate taxpayer who obtains
the tax credit allowed under subsection (6) may not obtain credits in excess of the limits contained in
subsection (6) by making investments as more than one entity.

(b} A partner or shareholder in a small business corporation may not obtain more than $150,000,
or not more than $250,000 in the case of the qualified Montana small business investment capital
company, in credits as an individual and as the partnership or small business corporation. A corporate
taxpayer that obtains the maximum credits allowed under this subsection (9}{b} may not obtain additicnal
credits through investments by whoily owned subsidiaries or affiliates. An individual, small business

corporation, partnership, gualified retirement plan, or corporate taxpayer who obtains the tax credit allowed

under subsection (6) may not claim deduction under the provisions of Title 15, chapter 30 or 31, for

donation of stock in the qualified Montana small business investment capital company."

Section 5. Section 90-8-203, MCA, is amended to read:

-7- HB 567
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"90-8-203. Ne-reeapture RECAPTURE PROVISIONS -- unqualified investments -- penalty. (1) (A)
If the amount invested by a taxpayer in a qualified Montana capital company e~in-the-qualified-Montana
sral-busiraoss—ivestment—capital-company is not used by the company for qualified investments as

provided in 90-8-301, the taxpayer is not subject to a recapture provision for any tax credit claimed by him

the taxpayer but the company is subject to the penalty provided for in 90-8-301(4),
(B} IF THE AMOUNT INVESTED BY A TAXPAYER IN THE QUALIFIED MONTANA SMALL BUSINESS

INVESTMENT CAPITAL COMPANY 1S NOT USED BY THE COMPANY FOR QUALIFIED INVESTMENTS AS

PROVIDED IN 90-8-301, THE TAXPAYER IS SUBJECT TO A RECAPTURE PROVISION FOR ANY TAX

CREDIT CLAIMED BY THE TAXPAYER IN ACCORDANCE WITH PROVISIONS ADOPTED BY THE

DEPARTMENT OF REVENUE.

(2) f a qualified Montana capital company does not invest its capital base in accordance with

90-8-301 and has paid or otherwise distributed funds to an investor or subsequent holder of the
investment, the department of revenue may recover from the person receiving the distributed funds a
penalty in an amount not to exceed the lesser of:

(a) the amount of the tax credit received by the original investor; or

(b) the amount of funds paid or otherwise distributed to the investor or the subseguent holder of
the investment. Dividends or distributions made in accordance with appiicable law may not be included in
the amount specified in this subsection (b) unless the capital company has not invested its capital base in

accordance with 90-8-301."

Section 6. Section 90-8-204, MCA, is amended to read:

"90-8-204. Application requirements. A company applying to become either a certified or qualified
Montana capital company or the certified or qualified Montana small business investment capital company
shall include in its application evidence that it has disclosed or will disclose to all investors the following:

(1) the condition that a tax credit is not available for investment in a company until the company
has been designated a qualified Montana capital company or the qualified Montana small business

investment capital company and the investor has received a certificate approving the credit from the

department;
(2) the condition that a tax credit will not be made available until a qualified capital company raises

at least $200,000 in capital and has been designated a qualified capital company or the qualified Montana

Z\'\C -8- HB 567
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small business investment capital company raises at least $500,000 in committed capital before July 1,
19885 1997, and has been designated the qualified Mcontana small business investment capital company and
the limits on tax credits that may pe authorized; and

{3} the fact that the state of Montana is not liable for damages in accordance with 90-8-206."

Saction 7. Section 90-8-301, MCA, is amended to read:

"90-8-301. Qualified investments -- penalty -- extension permissible. (1} A gualified Mantana
capital company receiving investments for which a taxpayer has applied and received a tax credit must shall
use its capital base to make qualified investments according to the following schedule:

{a) at least 30% of its capital base raised through investments for which tax credits were taken
within 3 years of the date on which the certified company was designated as a qualified capital company
by the department and, in the case of capital raised by a qualified Montana capital company under an
amended appilication for additional tax credits filed after its initial designation as a qualified Montana capital
company, at least 30% of its capital base raised through investments for which tax credits were taken
within 3 years of the date on which the department approves the amended appiication;

{h} at least 50% of its capital base raised through investments for which tax credits were taken
within 4 years of the date on which the certified company was designated as a qualified capital company
by the department and, in the case of capital raised by a qualified Montana capital company under an
amended application for additional tax credits filed after its initial designation as a gualified Montana capital
company, at least 50% of its capital base raised through investments for which tax credits were taken
within 4 years of the date on which the department approves the amended application; and

(c} at least 70% of its capital base raised through investments for which tax credits were taken
within 5 years of the date on which the certified company was designated as a qualified capital company
by the department and, in the case of capital raised by a qualified Montana capital company under an
amended application for additional tax credits filed after its initial designation as a qualified Montana capital
company, at least 70% of its capital base raised through investments for which tax credits were taken
within 5 years of the date on which the department approves the amended application,

(2) The qualified Montana small business investment capital company receiving investments for

which a taxpayer has applied and received a tax credit sust shall use its capital base to make qualified

[investments acecerding-to-the-following-sehedule:

-9 - HB 567
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{a}. The portion of its the gualified Montana small business_investmen? capital company’s capital

base raised through private equity investments foer~which may be used by the qualified Montana small

business investment capital company to reserve tax credits were-taken:

H—30%-withir-3-yoare-oi-the-date-erwhich-the-certifiedcompany-was if the funds are committed
before July 1, 1997. The desigrated-asthe qualified Montana small business investment capital company

by-the-department-of-within-3-years-of-ts-desigration may claim credits for its investors after:

{a) licensure as a small business investment corporation by the United States small business

administration—whicheveristater;, angd GR AND

{b) commencement of operations with $500,000 of invested capital. Credits may be claimed for

investars_at the time that the gqualified Montana small business investment capital company makes aa [TS

FIRST investment in qualified investments pursuant to the schedule under this section,

(3) Following each annual examination, the department shall notify the department of revenue of
any companies that are not in compliance with this section.

{4) A gualified Montana capital company that fails to make qualified investments pursuant to

subsection (1)

shall pay to the department of revenue a penalty equal to

all of the tax credits allowed to the investors investing in that company during that time period, with

interest at 1% a month from the date on which the tax credits were certified as allocated to the qualified

Montana capital company

Z\'\ -10 - HB 567
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department of revenue may abate the penaity if the capital company e—the-Mertara—srral-business

wmvestment-ecapital-company establishes reasonable cause for the failure to make gualified investments

pursuant to subsection (1) or {2) and if the failure was not due to neglect on the part of the company.
{5) The department of revenue may grant an extension ot time in which to make qualified

investments pursuant to subsection (1) or {2) upon application by a gualified Montana capital company ¢

the-Meonrtara-smal-businessinvestment-capial-eempanry showing reasonable cause for an extension.

(6) The department of revenue shall deposit any amount received under this subsection to the
credit of the state general fund.

(7) A capital company may invest tax credit funds in an existing profitable business only if a
substantial portion of the investment is to be used for expansion of the business. The department may limit
the amount of the investment to be counted toward the investment percentage criteria set forth in this

section to the amount to be used for the expansion of the business.”

Section 8. Section 90-8-303, MCA, is amended to read:

"90-8-303. Conflict of interest. (1) A capital company may not invest in any business venture
in which the combined ownership of the business venture for all investors in the capital company exceeds
49% at the time of the investment decision.

{2) A member of the investment committee of a Montana capital company eref-the-Menrtara-small
busiressrvestment-capital-company who has an interest in a venture that comes before the committee
for a vote shall disclose the interest and abstain from voting on investment in the venture.

{(3) _The Montana small business investment capital company must be governed by the conflict of

interest provisions of the United States small business administration.”

Section 9. Section 90-8-305, MCA, is amended to read:
"90-8-305. Sale of debentures. (1) A qualified Montana capital company or the qualified Montana

small business investment capital company is authorized to issue and sell debentures or limited partnership

interests to the permanent coal tax trust fund.
{2} Proceeds received by a qualified Montana capital company or by the qualified Montana small

business investment capital company from the sale of debentures or limited partnership interests authorized

in subsection (1) must be invested in accordance with the provisions of 90-8-301, except that the time

-11 - HB 567
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periods for making qualified investments must be calculated from the date on which the company sells the

debentures or_limited partnership interests to the permanent coal tax trust fund.”

Section 10. Section 80-8-321, MCA, is amended to read:

"90-8-321. Decertification. (1) {a) If the examinaticn conducted pursuant to 90-8-313 discloses
that a Montana capital company er—theMenrtara-smali-business—ipvestmentcapital-company is not in
compliance with the provisions of this chapter, the department may exercise any of the powers with regard
to banks granted in Title 32, chapter 1, part 5, and may seize the assets of the company and liquidate it.
In the event of liguidation of the assets, any penalty imposed pursuant to 90-3-301 must be included in
the claims to be paid.

{2}(b) If in the discretion of the department the action aliowed under subsection (1){a) is not

“required to protect the company’s investors, the department may place the company on notice that it will

lose its certification as a Montana capital company eras-the-Mertanasmall-business-investment-capital
cempany within a specified period of time if the company does not come into compliance with the
provisions of this chapter. The department shall automatically decertify a Montana capital company e+the
Montana-srall-busiressinvestroent-capital-oarmpary that is assessed a penalty under 90-8-301(4).

3}c) As long as the department acts in good faith, the department and its empioyees and agents
may not be held civilly or criminally liable or liable upon their official bonds for action taken under this
section or for any failure to act under it.

#1(d) A Montana capital company erthe-Moentana-small-businessinvestmenteapital-cempany may
apply to the department for decertification.

{Bt(e] The department has the power to decertify any capital company not in compiiance with this
chapter.

+61(f) The department shall decertify a capital company once the capital company has met the
investment schedule outlined in 90-8-301 and over 70% of the capital base of the capital company has
been invested in qualified investments and after at least 5 years have elapsed since the date the capital
company was qualified.

{2} The department may decertify the Montana small business investment capital company if the

company:

{a} discontinues its operations; ef
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1 {b) is not in compliance with the United States small business administration laws and regulations
2 as determined by the small business administration; OR

3 {C) REQUESTS DECERTIFICATION."

4

5 NEW SECTION. SECTION 11. CONTINGENT VOIDNESS. INORDERTO MAINTAIN A BALANCED
6 BUDGET, BECAUSE [THIS ACT]REDUCES REVENUE, IT MAY NOT BE TRANSMITTED TO THE GOVERNOR
7  UNLESS A CORRESPONDING IDENTIFIED REDUCTION IN SPENDING IS CONTAINED IN HOUSE BILL NO.

8 2. IFACQORRESPONDING IDENTIFIED REDUCTION IN SPENDING IS NOT CONTAINED INHOUSE BILL NO.

9 2, [THIS ACT] IS VOID.

10
11 NEW SECTION. Section 12. Effective date. [This actl is effective on passage and approval.
12 -END-
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HOUSE BILL NQ. 567
INTRCDUCED BY HIBBARD, SHEA, BENEDICT, LYNCH, JACOBSON, HARFP

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE LAWS GOVERNING THE QUALIFIED MONTANA
SMALL BUSINESS INVESTMENT CAPITAL COMPANY; CLARIFYING THE INVESTMENT STATUS OF
SCIENCE AND TECHNOLOGY INVESTMENTS RELATIVE TO THE QUALIFIED MONTANA SMALL BUSINESS
INVESTMENT CAPITAL COMPANY; CONFORMING QUALIFIED INVESTMENTS TO FEDERAL SMALL
BUSINESS STANDARDS; RROVHBHNGTHAF-ADMINISTRATVE FEES-MAY-NOT BE- CHARGEDTO-FHE
QuALFED—MONTANA—SMALL—BUSINESS—INVESTMENT—GCARHAL-—-COMBRANY:  CLARIFYING
CERTIFICATION REQUIREMENTS; EXTENDING THE PERIOD FOR CLAIMING TAX CREDITS; ELHIVHNATNG
CLARIFYING RECAPTURE PROVISIONS FOR THE QUALIFIED MONTANA SMALL BUSINESS INVESTMENT
CAPITAL COMPANY; AFHORIZNG-QUALFEDREHREMENT-REANS-TOIINVESTIN-THE-QUALIRIED
MONTANA-SMALL- BUSINESS-INVESTMENT CARITAL-COMBANY;: AUTHORIZING INVESTMENT IN LIMITED
PARTNERSHIP INTERESTS OF THE QUALIFIED MONTANA SMALL BUSINESS INVESTMENT CAPITAL
COMPANY; REVISING THE AUTHORITY TO LIQUIDATE THE QUALIFIED MONTANA SMALL BUSINESS
INVESTMENT CAPITAL COMPANY; AMENDING SECTIONS 90-3-520, 90-8-104, 88-8-108; 90-8-201,
90-8-202; 90-8-203, 90-8-204, 90-8-301, 90-8-303, 90-8-305, AND 90-8-321, MCA; AND PROVIDING
AN IMMEDIATE EFFECTIVE DATE ANB-A-CONTINGENT VOIDNESS PROVISION."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA.

Section 1. Section 90-3-520, MCA, is amended to read:

"90-3-520. Seed capital project loan agreement with venture capital company. A seed capital
project loan agreement with a venture -capital company must contain the following terms:

{1) aloan amount that may not be less than $500,000 or more than $1 millicn; and

(2) payback provisions:

{(a) that are structured as contracted debt;

(bl that allews require debt to be repaid in portions of the original loan amount or as interest on the
original ioan amount in the same propdrtion as any paybacks made to the other investors or lenders that

make up the remaining capitalization of the venture capital company, based upon the original capital

-1- HB 567

Z‘\ (Montana Leglisiative Council 'THIRD READING

AS AMENDED



54th Legislature HB(0567.04

—

W N RNRNNNRN NN NN R e S S e a3 2
O WO O ~N R W N = QO O M N g s W N2 O W Oy D s~ W N

invested in or loaned to the venture capital company by the other private equity investors erlenders;

(c) that are not more or less favorable than the repayment and earnings provisions applicable to
other private equity investors erlenders that make up the remaining capitalization of the venture capital
company; and

{d) that are based on a term no greater than 12 years.”

Section 2. Section 90-8-104, MCA, is amended to read:

"90-8-104. Definitions. As used in this chapter, unless the context requires otherwise, the
following definitions apply:

(1) "Capital base” means equity capital raised by a certified Montana capital company or by a
certified Montana small business investment capital company for which tax credits were claimed under this
chapter.

{2} "Certified Montana capital company" or "certified Montana small business investment capital
company” means:

(a) a development credit corporation created pursuant to Title 32, chapter 4; or

{b) a profit or nonprofit entity organized and existing under the laws of Montana, created for the
purpose of making venture or risk capital available for qualified investments and that has been certified by
the department.

{3) "Department” means the department of commerce.

(4} "Montana business"” means a business which is located or principally based within Montana.

(5) "Qualified investment” means an investment that does not violate any of the provisions of this
chapter, does not displace other sources of equity or debt financing that are available ta the project unless
the department determines that the investment furthers the purposes of this chapter, and is:

(a} & debt or equity financing of a Montana business that is eligible for small business investment

financing under Title 1l of the Small Business Act of 1958, as amended and as implemented under 13 CFR

107, or that meets both of the following criteria:
(i} the business is engaged in one or more of the following activities:
(A) manufacturing; 7
(B) agricultural, fishery, or forestry production and processing;

(C) mineral production and processing, except for conventional oil and gas exploration;

& -2- HB 567
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(D} recognized nonfossit forms of energy generation or the manufacture of low emission wood or
biomass combustion devices as defined in 15-32-102;

(E} transportation;

(F) research and development of products or processes associated with any of the activities
enumerated in (A) through (E} above; 7

(G) wholesale or retail distribution activities for which products produced in Montana comprise 50%
or more of the gross sales receipts;

(H) any activity conducted in the state for which 50% or more of the gross receipts are derived
from the sale of products or services outside Montana; and

{I} tourism; and _

{it) the business is a small business as defined in Title Ill of the Small Business Act of 1958, as

amended and as implemented under 13 CFR 107, or rules adopted by the department;

{b) adebt or equity financing of a business outside Montana if such investment is likely to produce
a qualified investment in Montana, as long as. such investment does not exceed 25% of the capital base
of the capital company; or

{¢) a debt or equity financing of an acquisition of a non-Montana business that will be relocated
in Montana.

(6) "Qualified Montana capital company” means a certified Montana capital company that has been
designated a qualified capital company under the provisions of 30-8-202 so that investors in the company
may receive the tax credits authorized in 90-8-202.

{7) "Qualified Montana small business investment capital company" means a certified Montana
small business investment capital company that has been designated a qualified small business investment
capital company under the provisions of 80-8-202 so that investors in the company may receive the tax

credits authorized in 90-8-202."
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Section 3. Section 90-8-201, MCA, is amended to read:

"90-8-201. Certification of Montana capital companies -- certification of a Montana small business
investment capital company. {1) The department shall certify one Montana small business investment
capital company, and from time to time the department shall certify Montana capital companies. A
company seeking to be certified as a Montana capital company or as the Montana smail business
investment capital company shall make written application to the department on forms provided by the
department. The application must contain the information required by 90-8-204 and other information that
the department requires. The application and certificate must specify the level of capitalization that the
company expects to qualify for the tax credits provided for in 90-8-202,

(2) The application must show that the applicant’s purpose is to increase the general economic
welfare of the state of Montana by:

{a) making investment capital available to businesses in Montana; and

{b) allowing for investment of up to 25% of its capital base in businesses outside Montana if there
is a substantial likelihood that such investment will produce a qualified investment in Montana.

(3] Certifiable applicants include but are not limited to local and community development
corporations, small business administration 503 corporations, and small business investment companies.

{4) Certification is a prerequisite to and must be completed before seeking dasignation as a qualified
capital company or as the qualified Montana small business investment capital company. ‘

(5) To be eligible for certification under this section as the Montana small business investment
capital company, the applicant shall commit to:

(a) utilize the tax credits to accumulate private capital with the intention of being designated a small
business investment corporation by the United States small business administration as provided in Title Il
of the Small Business Act of 1958, as amended- and as implemented under 13 CFR 107;

{b) targetitsinvestments as a small business investment capital company toward commercialization
projects emerging from centers of excellence and entrepreneurship, federal laboratories, the federal small
business innovative research program, the federal cooperative research and development agreement
program, Montana university system research and development, the Montana board of science and

technology development (second stage), small business incubators, community development block grant
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programs, and projects emerging from economic development programs of Montana certified communities
with the objective of providing significant investment opportunities in an area where economic development
capital is limited;

(c) consider investment opportunities originating in any Montana county; and

(d) adopt investment guidelines that ersure-that allow not less than 10% of its available capital

s 10 be invested in counties with populations of 20,000 or less.”
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"90-8-203. Noreoapture RECAPTURE PROVISIONS -- unqualified investments -- penalty. (1) (A)
If the amount invested by a taxpayer in a qualified Montana capital company e—rthe—qualified-Meontana
5ma#—buﬁmess—+ﬂvesﬁﬂaﬁ—eapﬁa4—eemﬁaﬂy is not used by the company for qualified investments as
provided in 90-8-301, the taxpayer is not subject to a recapture provision for any tax credit claimed by ki
the taxpayer but the company is subject to the penalty provided for in 90-8-301(4).

(B) IF THE AMOUNT INVESTED BY A TAXPAYER IN THE QUALIFIED MONTANA SMALL BUSINESS

INVESTMENT CAPITAL COMPANY IS NOT USED BY THE COMPANY FOR QUALIFIED INVESTMENTS AS

PROVIDED IN 80-8-301, THE TAXPAYER IS SUBJECT TO A RECAPTURE PROVISION FOR ANY TAX

CREDIT CLAIMED BY THE TAXPAYER IN ACCORDANCE WITH PROVISIONS ADOPTED BY THE

DEPARTMENT OF REVENUE.

(2) If a gualified Montana capital company does not invest its capital base in accordance with

90-8-301 and has paid or otherwise distributed funds to an investor or subsequent holder of the
investment, the department of revenue may recover from the person receiving the distributed funds a
penalty in an amount not to exceed the lesser of:

(a) the amount of the tax credit received by the original investor; or

{b) the amount of funds paid or otherwise distributed to the investor or the subsequent holder of
the investment. Dividends or distributions made in accordance with applicable law may not be included in

the amount specified in this subsection {b) unless the capital company has not invested its capital base in

accordance with 90-8-301."

Section 5. Section 90-8-204, MCA, is amended to read:

"90-8-204. Application requirements. A company applying to become either a certified or qualified
Montana capital company or the certified or qualified Montana small business investment capital company
shall include in its application evidence that it has disciosed or will disctose to all investors the following:

(1} the condition that a tax credit is not available for investment in a company until the company
has been designated a qualified Montana capital company or the qualified Montana small business
investment capital company and the investor has received a certificate approving the credit from the
department;

(2) the condition that a tax credit wili not be made available until a qualified capital company raises

~at least $200,000 in capital and has been designated a qualified capital company or the qualified Montana
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small business investment capital company raises at least $500,000 in committed capital before July 1,
4886k 1997, and has been designated the qualified Montana smal! business investment capital company and
the limits on tax credits that may be authorized; and

{3) the fact that the state of Montana is not liable for damages in accordance with 80-8-205."

Section 6. Section 90-8-301, MCA, is amended to read:

"90-8-301. Qualified investmgnts -- penalty -- extension permissible. (1) A gualified Montana
capital company receiving investments for which a taxpayer has applied and received a tax credit saust shaif
use its capital base to make qualified investments according to the following schedule:

{al at least 30% of its capital base raised through investments for which tax credits were taken
within 3 years of the date on which the certified company was designated as a qualified capital company
by the department and, in the case of capital raised by a qualified Montana capital company under an
amended application for additional tax credits filed after its initial designation as a qualified Montana capital
company, at least 30% of its capital base raised through investments for which tax credits were taken
within 3 years of the date on which the department approves the amended application;

{b) at least 50% of its capital base raised through investments for which tax credits were taken
within 4 years of the date on which the certified company was designated as a qualified capital company
by the department and, in the case of capital raised by a qualified Montana capital company under an
amended application for additional tax credits filed after its initial designation as a qualified Montana capital
company, at least Sb% of its capital base raised through investments for which tax credits were taken
within 4 years of the date on which the department approves the amended application; and

{c) atleast 70% of its capital base raised through investments for which tax credits were taken
within & years of the date on which the certified company was designated as a qualified capital company
by the department and, in the case of capital raised by a qualified Montana capital company under an
amended application for additional tax credits filed after its initial designation as a qualified Montana capital
company, at ieast 70% of its capital base raised through investments for which tax credits were taken
within b years of the date on which the department approves the amended application.

(2) The qualified Montana small business investment capital company receiving investments for
which a taxpayer has applied and received a tax credit must shall use its capital base to make qualified

investments aceording-to-thofelewirg-sohedule:
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department of revenue may abate the penalty if the capital company er~the-Mentana—smal-business
invesiment—eapital-company establishes reasonable cause for the failure to make qualified investments
pursuant to subsection {1} or {2} and if the failure was not due to neglect on the part of the company.
(5) The department of revenue may grant an extension of time in which to make qualified
investments pursuant to subsection (1) or (2) upon application by a gualified Montana capital company s«

the-Mentana-small-business-investment-eapital-eempany showing reasonable cause for an extension,

{6) The department of revenue shall deposit any amount received under this subsection to the

credit of the state general fund.
(7} A capital company may invest tax credit funds in an existing profitabie business only if a
substantial portion of the investment is to be used for expansion of the business. The department may limit

the amount of the investment to be counted toward the investment percentage criteria set forth in this

" section to the amount to be used for the expansion of the business.”

Section 7. Section 90-8-303, MCA, is amendéd to read:

"90-8-303. Conflict of interest. {1} A capital company may not invest in any business venture
in which the combined ownership of the business venture for all investors in the capital company exceeds
49% at the time of the investment decision.

{2} A member of the investment committee of a Montana capital company ereftheMoentanasmal
busiress-investrment-capital-company who has an interest in a venture that comes before the committee

for a vote shall disclose the interest and abstain from voting on investment in the venture.

{3) The Montana small business investment capital company must be governed by the conflict of

interest provisions of the United States small business administration."”

Section 8. Section 80-8-305, MCA, is amended to réad:
"90-8-305. Sale of debentures. {1) A qualified Montana capital company or the qualified Montana

small business investment capital company is authorized to issue and sell debentures or limited partnership

interests to the permanent coal tax trust fund.
(2) Proceeds received by a qualified Montana capital company or by the qualified Montana small

business investment capital company from the sale of debentures or limited partnership interests authorized

in subsection (1) must be invested in accordance with the provisions of 90-8-301, except that the time
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periods for making qualified investments must be calculated from the date on which the company sells the

debentures or limited partnership interests to the permanent coal tax trust fund.”

Section 9. Section 90-8-321, MCA, is amended to read:
"90-8-321. Decertification. (1) {a) If the examination conducted pursuant to 90-8-313 discloses

that a Montana capital company is not in

compliance with the provisions of this chapter, the department may exercise any of the powers with regard
to banks granted in Title 32, chapter 1, part 5, and may seize the assets of the company and liquidate it.
In the event of liquidation of the assets, any penalty imposed pursuant to 90-8-301 must be included in
the claims to be paid.

(b} If in the discretion of the department the action allowed under subsection (1){a) is not
required to protect the company’s investors, the department may place the company on notice that it will
lose its certification as a Montana capital company eras—the-Mentana-smal-busiRess—Hpvestrprent-capital
eompany within a specified period of time if the company does not come into compliance with the
provisions of this chapter. The department shall automatically decertify a Montana capitai company erthe
Mentara-sal-busiress-avestment-oapital-cempany that is assessed a penalty under 90-8-301(4).

{3}Hc} As long as the department acts in good faith, the department and its employees and agents
may not be held civilly or criminally liable or liable upon their official bonds for action taken under this
section or for any failure to act under it.

#h({d) A Montana capital company erthe-Mertana-small-business-investmentcapital-cormpany may
apply to the department for decertification.

{éi(e} The department has the power to decertify any capital company not in compliance with this
chapter.

63(f) The department shall decertify a capital company once the capital company has met the
investment schedule outlined in 30-8-301 and over 70% of the capital base of the capital company has
been invested in qualified investments and after at least 5 years have elapsed since the date the capital

company was qualified.

{2) The department may decertify the Montana small business investment capital company if the

company:.

{(a) _discontinues its operations; of
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1 (b} is notin compliance with the United States small business administration laws and requlations

2 as determined by the small business administration; OR
(C) REQUESTS DECERTIFICATION."

1 NEW SECTION. Section 10. Effective date. [This act] is effective on passage and approval.

12 -END-
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