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7 0 IND ENDE!({n'cr'NTRACTOR; PROVIDING AN APPROPRIATION; AMENDING SECTIONS 15-1-211 

8 15-1-701, 15-1-704, 15-1-708, 15-2-201, 15-30-201, 15-30-303, 39-51-1105, 39-51-1303, 39-51-1304, 

9 AND 39-71-2503, MCA; AND PROVIDING EFFECTIVE DATES AND APPLICABILITY PROVISIONS." 

10 

11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

12 

13 Section 1. Section 15-30-201, MCA, is amended to read: 

14 "15-30-201. Definitions. When used in 15-30-201 through 15-30-209, the following definitions 

15 apply: 

16 ( 11 "Agricultural labor" includes all services performed on a farm or ranch in connection with 

17 cultivating the soil or in connection with raising or harvesting any agricultural or horticultural commodity, 

18 including the raising, shearing, feeding, caring for, training, and management of livestock, bees, poultry, 

19 and fur-bearing animals and wildlife. 

20 (2) "Employee" includes an officer, employee, or elected public official of the United States, the 

21 state of Montana, or any political subdivision H1ereef of the state or any agency or instrumentality of the 

22 United States, the state of Montana, or a political subdivision thereof of them. The term "employee" also 

23 includes an officer of a corporation. 

24 (31 "Employer" means the person for whom an individual performs or performed any service, of 

25 whatever nature, as an employee of the person;-" m<Sept that However, if the person for whom the 

26 individual performs or performed the service does not have control of the payment of the wages for the 

27 service, the term "employer" means the person having control of the payment of wages. 

28 (4) "Independent contractor" means an individual who renders service in the course of an 

29 occupation and: 

30 la) has been and will continue to be free from control or direction over the performance of the 
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services, both under contract and in fact; and 

2 lb) is engaged in an independently established trade, occupation, profession, or business. 

3 f4Hfil "Wages" means all remunerationL +other than fees paid to a public official}, for services 

4 performed by an employee for flis the employer, including the cash value of all remuneration paid in any 

5 medium other than cash, except that the term does not include remuneration paid: 

6 (al for active service as a member of the regular armed forces of the United States, as defined in 

7 10 u.s.c. 101(33); 

8 lb) for agricultural labor as defined in subsection ( 1 ); 

9 (cl for domestic service in a private home, local college club, or local chapter of a college fraternity 

10 or sorority; 

11 Id) for casual labor not in the course of the employer's trade or business performed in any calendar 

12 quarter by an employee unless the cash remuneration paid for the service is $50 or more and the service 

13 is performed by an individual who is regularly employed by the employer to perform the service. For 

14 purposes of this subsection +4l-f4ti.fil.1Ql, an individual is considered to be regularly employed by an employer 

15 during a calendar quarter only if: 

16 (i) on each of 24 days during a quarter the individual performs service not in the course of the 

17 employer's trade or business for the employer for some portion of the day; and 

18 (ii) the individual was regularly employedL fas determined under subsection (4l(d)(i) (5)Id)(ilt, by 

19 the employer in the performance of service during the preceding calendar quarter; 

20 (el for services by a citizen or resident of the United States for a foreign government or an 

21 international organization; 

22 (f) for services performed by a duly ordained, commissioned, or licensed minister of a church in 

23 the exercise of his ministry or by a member of a religious order in the exercise of duties required by the 

24 order; 

25 (g) (i) for services performed by an individual under the age of 18 in the delivery or distribution of 

26 newspapers or shopping news, not including delivery or distribution to any point for subsequent delivery 

27 or distribution; or 

28 (ii) for services performed by an individual in and at the time of the sale of newspapers or 

29 magazines to ultimate consumers under an arrangement under which the newspapers or magazines are to 

30 be sold sv hiffi at a fixed price, flis the compensation being based on the retention of the excess of the 
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1 price over the amount at which the newspapers or magazines are charged IB--ffiffi, whether or not 00 the 

2 individual is guaranteed a minimum amount of compensation for the service or is entitled to be credited with 

3 the unsold newspapers or magazines turned back; 

4 (hl for services not in the course of the employer's trade or business to the extent paid in any 

5 medium other than cash when the payments are in the form of lodgings or meals and the services are 

6 received by the employee at the request of and for the convenience of the employer; 

7 (i) to or for an employee as a payment for or a contribution toward the cost of any group plan or 

8 program which benefits the employee, including but not limited to life insurance, hospitalization insurance 

9 for the employee or dependents, and employees' club activities; 

10 (j) for national guard and reserve training as provided in 5 U.S.C. 5517(d); 

11 (k) as tips, in accordance with section 3402(k) of the Internal Revenue Code of 1954, as amended 

12 and applicable on January 1, 1983, received by persons for services rendered by them to patrons of 

13 premises licensed to provide food, beverage, or lodging; 

14 (I) by an employer for dependent care assistance actually provided to or on behalf of an employee 

15 and for which a credit is allowed under 15-30-186 or 15-31-131, subject to the limitations provided in 

16 section 129(b) of the Internal Revenue Code as it read on January 1, 1989. (Subsection t4l-fj4 J.fil1lsl 

17 terminates on occurrence of contingency--sec. 3, Ch. 634, L. 1983.) " 

18 

19 Section 2. Section 15-1-211, MCA, is amended to read: 

20 "15-1-211. Uniform tax review procedure -- notice -- appeal. ( 1) The department of revenue shall 

21 provide a uniform tax review procedure for all taxpayers, except as provided In subsection I 1 )(al. 

22 (a) The tax review procedure described in this section applies to all taxes administered by the 

23 department and to all issues arising from the administration of taxes, except inheritance taxes, estate taxes, 

24 aHe property taxes, and the issue of whether an employer-employee relationship existed between the 

25 taxpayer and individuals subjecting the taxpayer to the requirements of chapter 30, part 2, or whether the 

26 employment relationship was that of an independent contractor. The procedure applies to any revised 

27 assessment of centrally assessed property taxed pursuant to chapter 23. 

28 (b) The term "taxpayers", as used in this section, includes all persons determined by the 

29 department to have a potential tax liability. 

30 12) la) If the department determines that a request for a refund should be denied In whole or part, 
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it shall notify the taxpayer of the determination. If the department determines that a person has failed to 

2 pay a sufficient tax, interest, or penalty, it shall provide the taxpayer with notice. The notice stops the 

3 running of any applicable statute of limitations regarding the assessment of the tax. 

4 (b) A notice under this section must clearly state: 

5 (i) the reasons for the department's determination that a refund is not due or that tax plus interest 

6 and penalty. if any, is due; 

7 (ii) the taxpayer's right to a review by the departmentL ans his the taxpayer's right to appeal after 

8 a final department decision, and the taxpayer's right to a review of determinations by the department of 

9 labor and industry and board of labor appeals of whether an employer-employee relationship existed 

10 between the taxpayer and certain individuals or whether the employment relationship was that of an 

11 independent contractor; 

12 (iii) failure to notify the department within 30 days will result in a forfeiture of the taxpayer's right 

1 3 to contest the department's determination under this section or to file an appeal with the state tax appeal 

14 board; 

15 (iv) that the taxpayer has 30 days to either notify the department in writing that AB the taxpayer 

16 does not agree with an assessment or pay the amount assessed; 

17 (vi that a warrant for distraint placing a lien on the taxpayer's property may be issued unless Re 

18 the taxpayer notifies the department that AB the taxpayer disagrees with an assessment or pays within 30 

19 days; and 

20 (vii that the notice stops the running of the statute of limitations regarding the assessment of the 

21 tax. 

22 (3) (a) A taxpayer shall notify the department, in writing, that tte the taxpayer objects to the 

23 determination within 30 days from the date the notice is mailed. The notification by the taxpayer is not 

24 required to specify the reasons for the disagreement or be in any particular form unless the taxpayer is 

25 objecting to a determination that an employer-employee relationship existed between the taxpayer and 

26 individuals subjecting the taxpayer to the requirements of chapter 30, part 2. If the taxpayer does not notify 

27 the department within 30 days: 

28 Ii) an assessment becomes final and the assessed tax, plus any interest and penalty, must be paid; 

29 (ii) the taxpayer waives any further right to review under this section or to appeal to the state tax 

30 appeal board; and 
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(iii) a warrant for distraint may be issued without further opportunity to be heard on the 

2 assessment. 

3 lb) ill A taxpayer who notifies the department pursuant to subsection (3)(a) that 1'te the taxpayer 

4 disagrees with a tax assessment shall present ms the objections, the reasons for ms the objections, and 

5 any other information to the administrator of the division that administers the tax or to ms the 

6 administrator's designee within 60 days after the notice referred to in subsection (3)(a) is mailed. The 

7 reasons for objections may be provided in writing, by telephone, or, if requested by the taxpayer, at an 

8 informal conference. An informal conference is not subject to the Montana Administrative Procedure Act. 

9 (ii) An obiection received by the department pursuant to subsection (3)(a) stating that the taxpayer 

10 disagrees with the department's determination that an employer-employee relationship existed between the 

11 taxpayer and certain individuals subiecting the taxpayer to the requirements of chapter 30, part 2, must 

12 be referred to the department of labor and industry for appeal procedures pursuant to 39-51-2403 and 

13 39-51-2410. 

14 (c) Within 60 days after the taxpayer has presented his objections, as provided in subsection (3)(b), 

15 the administrator or ms 9. designee shall issue a written decision addressing the taxpayer's objections and 

16 describing the reasons for the determination. The administrator's decision must also clearly set forth the 

17 taxpayer's review rights. The administrator's decision must be provided to the taxpayer and the director 

18 of revenue. 

19 (4) (a) A taxpayer shall notify the department in writing that tte the taxpayer objects to the 

20 administrator's decision within 30 days from the date that the decision is mailed, or 1'te the taxpayer may 

21 appeal to the state tax appeal board as provided in subsection (6). If an objection is not made within 30 

22 days, the administrator's decision and any assessment become final. By failing to object, the taxpayer 

23 waives any further right to review or appeal and a warrant for distraint may be issued without further 

24 opportunity to be heard on the assessment. 

25 (b) Except as provided in subsection (6), a taxpayer who objects to the administrator's decision 

26 pursuant to subsection (4)(a) shall present ms the taxpayer's objections, ms the reasons for the objections, 

27 and any other information to the director of revenue or ms the director's designee within 60 days after the 

28 notice referred to in subsection (4)(a) is mailed. The director or ms the designee may consider written 

29 information, hold a telephone conference, or conduct an informal conference, none of which are subject 

30 to the Montana Administrative Procedure Act. 
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(cl Within 60 days after the taxpayer has presented flis the objections, the director or flis the 

2 designee shall issue a written decision addressing the objections and describing the reasons for the 

3 decision. The director's decision is the final decision and assessment of the department. 

4 15) The taxpayer shall pay the assessment within 30 days after being mailed a copy of the final 

5 decision and assessment unless an appeal is filed with the state tax appeal board. If an appeal with the 

6 board is filed within 30 days after the final decision is mailed, pciyment is not due until final resolution by 

7 the board or, if further appeals are filed, by the appropriate court. However, any interest required by law 

8 must continue to accrue. 

9 16) la) A taxpayer who validly objects to the administrator's decision may elect to file an appeal 

1 0 with the state tax appeal board. The appeal must be filed within 30 days after mailing an objection to the 

11 administrator's decision. If an appeal is filed, the administrator's decision is the final decision of the 

1 2 department. 

13 lb) If the director notifies the board within 30 days after an appeal is filed that fl€ the director has 

14 not had an opportunity to review the administrator's decision and fl€ the director believes that a review may 

15 be helpful in resolving the controversy, the board shall stay the appeal for a time the board considers 

16 reasonable, not to exceed 90 days except by the mutual consent of both parties. The taxpayer shall provide 

17 flis the taxpayer's objections and reasons for flis the objections to the director so that the director or flis 

18 the director's designee may review the controversy and issue a decision within the period of the stay 

19 granted by the board. If the taxpayer is dissatisfied with the director's decision, the stay must be lifted and 

20 the appeal resumed. 

21 17) The time limits in this section must be applied and interpreted as provided in Rule 6 of the 

22 Montana Rules of Civil Procedure, including additional time for mailing. Any time limit may be extended by 

23 mutual consent of the department and the taxpayer. The department shall consent to all reasonable 

24 requests for extension of deadlines. 

25 (8) la) The director of revenue or flis the director's designee is authorized to enter into an 

26 agreement with any taxpayer relating to the taxpayer's liability with respect to a tax administered by the 

27 department for any taxable period. 

28 (bl An agreement under the provisions of subsection IB)(a) is final and conclusive, and, except 

29 upon a showing of fraud, malfeasance, or misrepresentation of a material fact: 

30 (i) the agreement may not be reopened as to matters agreed upon or be modified by any officer, 
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employee, or agent of this state; and 

2 (ii) in any suit, action, or proceeding under the agreement or any determination, assessment, 

3 collection, payment, abatement, refund, or credit made in accordance with the agreement, the agreement 

4 may not be annulled, modified, set aside, or disregarded." 

5 

6 Section 3. Section 15-2-201, MCA, is amended to read: 

7 "15-2-201. Powers and duties. I 1 l It sRall Be~ the duty of the state tax appeal board to: 

8 (al prescribe rules for the tax appeal boards of the different counties in the performance of their 

9 duties and for this purpose may schedule meetings of county tax appeal boards, and it sRall Be~ the duty 

1 O of all invited county tax appeal board members to attend if possible, and the cost of their attendance &f\tt+l 

11 must be paid from the appropriation of the state tax appeal board; 

12 (bl grant, at its discretion, whenever good cause is shown and the need for the hearing is not 

13 because of taxpayer negligence, permission to a county tax appeal board to meet beyond the normal time 

14 period provided for in 15-15-101 (2) to hear an appeal. 

1 5 (cl hear appeals from decisions of the county tax appeal boards; 

16 (dl hear appeals from decisions of the department of revenue in regard to business licenses, 

17 property assessments, taxes, except determinations that an employer-employee relationship existed 

18 between the taxpayer and individuals subjecting the taxpayer to the requirements of chapter 30, part 2, 

19 and penalties. 

20 (2) Oaths to witnesses in any investigation by the state tax appeal board may be administered by 

21 a member of the board or fli5- the member's agent. IA ease SA',' !.f..i! witness sRall fail to does not obey aA'f 

22 !! summons to appear before sate the board or SRall refuse refuses to testify or answer any material 

23 questions or to produce records, books, papers, or documents when required to do so, S\ffif\ that failure 

24 or refusal &f\tt+l must be reported to the attorney general, who shall thereupon institute proceedings in the 

25 proper district court to punish the witness for S\ffif\ the neglect or refusal. Aftv 6 person who sRall testify 

26 testifies falsely in any material matter under consideration by the board sRall Be ~ guilty of perjury and 

27 punished accordingly. Witnesses attending shall receive~ the same compensation as witnesses in the 

28 district court. Stl6fl The compensation &f\tt+l must be charged to the proper appropriation for the board. 

29 (3) The state tax appeal board sfn!# also Ra¥e has the duties of an appeal board relating to S\ffif\ 

30 other matters as may be provided by law." 
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NEW SECTION. Section 4. Determination of employer status. A final determination by either the 

2 department of labor and industry or the board of labor appeals that an employer-employee relationship 

3 existed between the taxpayer and certain individuals subjecting the taxpayer to the requirements of chapter 

4 30, part 2, is conclusive and binding upon the taxpayer and the department. The determination is not 

5 subject to any further administrative or judicial challenge in any proceeding concerning a determination of 

6 the proper amount of state income tax withholding and old fund liability tax to be paid. 

7 

8 Section 5. Section 15-30-303, MCA, is amended to read: 

9 "15-30-303. Confidentiality of tax records. (1) Except as provided in subsections 17) and (81 or in 

1 O accordance with a proper judicial order or as otherwise provided by law, it is unlawful to divulge or make 

11 known in any manner: 

12 (a) the amount of income or any particulars set forth or disclosed in any individual report or 

13 individual return required under this chapter or any other information secured in the administration of this 

14 chapter; or 

1 5 (bl any federal return or federal return information disclosed on any return or report required by rule 

16 of the department or under this chapter. 

17 12) (a) The officers charged with the custody of the reports and returns may not be required to 

18 produce them or evidence of anything contained in them in an action or proceeding in a court, except in 

19 an action or proceeding: 

20 Ii) to which the department is a party under the provisions of this chapter or any other taxing act; 

21 or 

22 (ii) on behalf of a party to any action or proceedings under the provisions of this chapter or other 

23 taxes when the reports or tacts shown by the reports are directly involved in the action or proceedings. 

24 lb) The court may require the production of and may admit in evidence only as much of the reports 

25 or of the facts shown by the reports as are pertinent to the action or proceedings. 

26 131 This section does not prohibit: 

27 (a) the delivery to a taxpayer or the taxpayer's authorized representative of a certified copy of any 

28 return or report filed in connection with tt1e taxpayer's tax; 

29 lb) the publication of statistics classified to prevent the identification of particular reports or returns 

30 and the items of particular reports or returns; or 
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(cl the inspection by the attorney general or other legal representative of the state of the report 

2 or return of any taxpayer who brings an action to set aside or review the tax based on the report or return 

3 or against whom an action or proceeding has been instituted in accordance with the provisions of 

4 1 5-30-311 . 

5 (4l Reports and returns must be preserved for at least 3 years and may be preserved until the 

6 department orders them to be destroyed. 

7 (5l Any offense against subsections (ll through {4l is punishable by a fine not exceeding $1,000 

8 or by imprisonment in the county jail for a term not exceeding 1 year, or both. If the offender is an officer 

9 or employee of the state, the offender must be dismissed from office and may not hold any public office 

10 in this state for a period of 1 year after dismissal. 

11 (6l This section may not be construed to prohibit the department from providing taxpayer return 

12 information and information from employers' payroll withholding reports to: 

13 (al the department of labor and industry to be used for the purpose of investigation and prevention 

14 of noncompliance, tax evasion, f3Fe\'ent anEl Eleteet fraud, and abuse under the unemployment eom[3ensation 

15 f,lr□ gram insurance laws; or 

16 (bl the state fund to be used for the purpose of investigation and prevention of noncompliance, 

17 f3Fe¥ent and Eleteet fraud, and abuse under the workers' compensation program. 

18 (71 The department may permit the commissioner of internal revenue of the United States or the 

19 proper officer of any state imposing a tax upon the incomes of individuals or the authorized representative 

20 of either officer to inspect the return of income of any individual or may furnish to the officer or an 

21 authorized representative an abstract of the return of income of any individual or supply the officer with 

22 information concerning an item of income contained in a return or disclosed by the report of an investigation 

23 of the income or return of income of an individual, but the permission may be granted or information 

24 furnished only if the statutes of the United States or of the other state grant substantially similar privileges 

25 to the proper officer of this state charged with the administration of this chapter. 

26 (81 The department shall furnish: 

27 (al to the department of justice all information necessary to identify those persons qualifying for 

28 the additional exemption for blindness pursuant to 15-30-112(41, for the purpose of enabling the 

29 department of justice to administer the provisions of 61-5-1 05; 

30 (bl to the department of social and rehabilitation services information acquired under 15-30-301, 
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pertaining to an applicant for public assistance, reasonably necessary for the prevention and detection of 

2 public assistance fraud and abuse, provided notice to the applicant has been given; 

3 le) to the department of labor and industry for the purpose of prevention and detection of fraud 

4 and abuse in and eligibility for benefits under the unemployment compensation and workers' compensation 

5 programs information on whether a taxpayer who is the subject of an ongoing investigation by the 

6 department of labor and industry is an employee, an independent contractor, or self-employed; 

7 Id) to the department of fish, wildlife, and parks specific information that is available from income 

8 tax returns and required under 87-2-102 to establish the residency requirements of an applicant for hunting 

9 and fishing licenses; 

1 0 le) to the board of regents information required under 20-26-1111; 

11 lfl to the legislative fiscal analyst and the office of budget and program planning individual income 

12 tax information as provided in 5-12-303. The information provided to the office of budget and program 

13 planning must be the same as the information provided to the legislative fiscal analyst. 

14 (gl to the department of transportation the ratio of gross farm income to total gross income based 

15 on the most recent income tax return filed by an applicant applying for a refund under 15-70-223, provided 

16 that notice to the applicant has been given as provided in 15-70-223. The information obtained by the 

1 7 department of transportation is subject to the same restrictions on disclosure as are individual income tax 

18 returns." 

19 

20 Section 6. Section 39-71-2503, MCA, is amended to read: 

21 "39-71-2503. Workers' compensation old fund liability tax. (11 (al There is imposed on each 

22 employer a workers' compensation old fund liability tax in an amount equal to 0.28%, plus the additional 

23 amount of old fund liability tax provided in 39-71-2505, of the employer's payroll in the preceding calendar 

24 quarter, except that if an employer is subject to 15-30-204(21, the tax is an amount equal to 0.28%, plus 

25 the additional amount of old fund liability tax provided in 39-71-2505, of the employer's payroll in the 

26 preceding week. 

27 (bl There is imposed on each employee, except workers engaged in the rail industry who are under 

28 the jurisdiction of the federal railroad administration, United States department of transportation, an old 

29 fund liability tax, as provided in 39- 71-2 505, on the employee's wages in the preceding calendar quarter. 

30 (cl There is imposed on each business of a sole proprietor, on each subchapter S. corporation 
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shareholder, on each partner of a partnership, and on each member or manager of a limited liability 

2 company a workers' compensation old fund liability tax, as provided in 39-71-2505, on the profit of each 

3 separate business of a sole proprietor and on the distributive share of ordinary income of each shareholder, 

4 partner, or member or manager. 

5 (d) A corporate officer of a subchapter S. corporation who receives wages as an employee of the 

6 corporation shall pay the old fund liability tax on both the wages and any distributive share of ordinary 

7 income at the employee rate. The subchapter S. corporation Is not liable for the tax on the corporate 

8 officer's wages. 

9 (e) A corporate officer of a closely held corporation who meets the stock ownership test under 

10 section 542(a)(2) of the Internal Revenue Code and receives wages as an employee of the corporation is 

11 required to pay the old fund liability tax only on the wages received. The corporation is not I·1able for the 

12 tax on the corporate officer's wages. 

13 (f) This old fund liability tax must be used to reduce the unfunded liability in the state fund incurred 

14 for claims for injuries resulting from accidents that occurred before July 1, 1990. If one or more loans or 

15 bonds are outstanding, the legislature may not reduce the security for repayment of the outstanding loans 

16 or bonds, except that the legislature may forgive payment of a tax or reduce a tax rate for any 12-month 

17 period if the workers' compensation bond repayment account contains on the first day of that period an 

18 amount, regardless of the source, that is in excess of the reserve maintained in the account and that is 

19 equal to the amount needed to pay and dedicated to the payment of the principal, premium, and interest 

20 that must be paid during that period on the outstanding loans or bonds. 

21 (g) Each employer shall maintain the records the department requires concerning the old fund 

22 liability tax. The records are subject to inspection by the department and its employees and agents during 

23 regular business hours. 

24 (h) An employee does not have any right of action against an employer for any money deducted 

25 and withheld from the employee's wages and paid to the state in compliance or intended compliance with 

26 this section. 

27 (i) The employer is liable to the state for any amount of old fund liability taxes, plus interest and 

28 penalty, when the employer fails to withhold from an employee's wages or fails to remit to the state the 

29 old fund liability tax required by this section. 

30 (j) A sole proprietor, subchapter S. corporation shareholder, partner of a partnership, or member 
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or manager of a limited liability company is liable to the state for the old fund liability tax, plus interest and 

2 penalty, when the sole propr'1etor, shareholder, partner, or member or manager falls to remit to the state 

3 the old fund liability tax required by this section. 

4 (2) All collections of the tax must be deposited as received in the tax account. The tax is in 

5 addition to any other tax or fee assessed against persons subjert to the tax. 

6 (3) (al On or before the last day of April, July, October, and January, e;ich employer subject to the 

7 tax shall file a return in the form and containing the information required by the department and, except 

8 as provided in subsection (3)(b), pay the amount of tax required by this section to be paid on the 

9 employer's payroll for the preceding calendar quarter and in addition shall remit withholdings for employees' 

10 old fund liability taxes at the same time. 

11 (b) An employer subject to 15-30-204(2) shall remit to the department a weekly payment with its 

12 weekly withholding tax payment in the amount required by subsection ( 1 )la) and shall remit withholdings 

13 for employees' old fund liability taxes at the same time. 

14 (cl Tax payments required by subsections (l)(a) and (l)(b) must be made with the return filed 

15 pursuant to 15-30-204. The department shall first credit a payment to the liability under 15-30-202 and 

16 credit any remainder to the workers' compensation tax account provided in 39-71-2504. 

17 (di Tax payments due from sole proprietors, subchapter S. corporation shareholders, partners of 

18 partnerships, and members or managers of limited liability companies must be made with and at the same 

19 time as the returns filed pursuant to 1 5-30-144 and 15-30-241. The department shall first credit a payment 

20 to the liability under 15-30-103 or 15-30-202 and shall then credit any remainder to the workers' 

21 compensation tax account provided in 39-71-2504. 

22 (4) An employer's officer or employee with the duty to collect, account tor, and pay to the 

23 department the amounts due under this section who fails to pay an amount is liable to the state for the 

24 unpaid amount and any penalty and interest relating to that amount. 

25 (51 Returns and remittances under subsection (3) and any information obtained by the department 

26 during an audit are subject to the provisions of 15-30-303, but the department may disclose the information 

2 7 to the department of labor and industry for the purpose of investigation and prevention of noncompliance, 

28 tax evasion, fraud, and abuse under the unemployment insurance laws under circumstances and conditions 

29 that ensure the continued confidentiality of the information. 

30 (6) The department of labor and industry and the state fund shall, on dul•,' 1, 1991, or as soon after 
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1 that date as possible, give the department a list of all employers having coverage under any plan 

2 administered or regulated by the department of labor and industry and the state fund. After tho lists have 

3 boen given to the department, the The department of labor and industry and the state fund shall update 

4 the lists weekly. The department of labor and industry and the state fund shall provide the department with 

5 access to their computer data bases and paper files and records for the purpose of the department's 

6 administration of the tax imposed by this section. 

7 (7) The provisions of Title 15, chapter 30, not in conflict with the provisions of this part regarding 

8 administration, remedies, enforcement, collections, hearings, interest, deficiency assessments, credits for 

9 overpayment, statute of limitations, penalties, estimated taxes, and department rulemaking authority apply 

1 O to the tax, to employers, to employees, to sole proprietors, to subchapter S. corporation shareholders, to 

11 partners of partnerships, to members or managers of limited liability companies, and to the department." 

12 

1 3 Section 7. Section 1 5-1-701, MCA, is amended to read: 

14 "15-1-701. Warrant for distraint. ( 1) A warrant for distraint is an order, under the official seal of 

15 the department of revenue or of the department of transportation, directed to a sheriff of a county of 

16 Montana or to an agent authorized by law to collect a tax. The order commands the recipient to levy upon 

1 7 and sell the real and personal property of a delinquent taxpayer. 

18 (2) Upon filing the warrant as provided in 15- 1-704, there is a lien against all real and personal 

19 property of the delinquent taxpayer located in the county where the warrant is filed. The resulting lien is 

20 treated in the same manner as a properly docketed judgment lien, and the department may collect 

21 delinquent taxes and enforce the tax lien in the same manner as a judgment is enforced, except that the 

22 department may enforce the judgment lien at any time within 10 years of its creation or effective date, 

23 whichever is later. 

24 (3) A warrant may be issued for the amount of unpaid tax plus penalty, if any, and accumulated 

25 interest. The lien is for the amount indicated on the warrant plus accrued interest from the date of the 

26 warrant." 

27 

28 Section 8. Section 15-1-704, MCA, is amended to read: 

29 "15-1-704. Filing with district court. (1) After issuing a warrant, the department may file the 

30 warrant with the clerk of a district court. The clerk shall file the warrant in the judgment docket, with the 
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name of the taxpayer listed as the judgment debtor. 

2 I 2) A copy of the filed warrant may be sent by the department to the sheriff or agent authorized 

3 to collect the tax. 

4 (31 A judgment lien filed pursuant to this section may be renewed for another 1 o .. year period 

5 pursuant to the provisions of 25 .. 13 .. 102." 

6 

7 

8 

9 

10 

1 1 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 9. Section 39-51 .. 1303, MCA, is amended to reacJ: 

"39-51-1303. Collection of unpaid taxes by civil action. ( 1) If, after due notice, any employer, liable 

corporate officer or employee, or liable member or manager of a limited liability company referred to in 

39 .. 51 .. 1105 defaults in any payment of taxes, penalties, or interest thereon on the taxes and penalties, the 

department may at its discretion initiate a civil action in the name of the Montana department of labor and 

industry to collect the amount due, and the employer adjudged in default shall pay the costs of SHeR the 

action. 

12) An action for the collection of taxes due must be brought within 5 years after the due date of 

SHeR the taxes or it is barred. 

(3) The department may pursue its remedy under either this section or 39-51-1304, or both." 

Section 10. Section 39-51 .. 1304, MCA, is amended to read: 

"39-51-1304. Lien for payment of unpaid taxes -- levy and execution. 11) Unpaid taxes, including 

penalties and interest assessed thereon on the taxes, have the effect of a judgment against the employer. 

or liable corporate officer or employee or liable member or manager of a limited liability company referred 

to in 39-51-1105, arising at the time SHeR that the payments are due. The department may issue a 

certificate setting forth the amount of payments due and directing the clerk of the district court of any 

county of the state to enter the certificate as a judgment in the docket pursuant to 25-9-301. From the time 

the judgment is docketed, it becomes a lien upon all real and personal property of the employer. After the 

due process requirements of 39-51-1109 and 39-51-2403 have been satisfied, the department may enforce 

the judgment puFsuant to Title 26, ehapteF 13, elEeept that the through the sheriff or agent authorized to 

collect the tax in the same manner as prescribed for execution upon a judgment, A notice of levy may be 

made by means of a certified letter by an agent authorized to collect the tax. The department may enforce 

the judgment at any time within 10 years of the creation of the lien or the effective date of the lien, 

~na Ler,tslatlve council 
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1 whichever is later. 

2 (2) A Iudgment lien filed pursuant to this section may be renewed for another 10-year period 

3 pursuant to the provisions of 25-13-102. 

4 Q+QJ, The lien provided for in subsection ( 1) is not valid against any third party owning an interest 

5 in real or personal property against which the judgment is enforced if: 

6 (a) the third party's interest is recorded prior to the entrance of the certificate as a judgment; and 

7 (b) the third party receives from the most recent grantor of the interest a signed affidavit stating 

8 that all taxes, penalties, and interest due from the grantor have been paid. 

9 ~ill A grantor who signs and delivers an affidavit is subject to the penalties imposed by 

10 39-51-3204 if any part of it is untrue. Notwithstanding the provisions of 39-51-3204, the department may 

11 proceed against the employer, liable corporate officer or employee, or liable member or manager of a limited 

12 liability company referred to in 39-51-1105 under this seetioA er 39-51- 1303 or this section, or both, to 

13 collect the delinquent taxes, penalties, and interest. 

14 -!4+ill The lien provided for in subsection ( 1) must be released upon payment in full of the unpaid 

1 5 taxes, penalties, and accumulated interest. The department may release or may partially release the lien 

1 6 upon partial payment or whenever the department determines that the release or partial release of the lien 

17 will facilitate the collection of unpaid taxes, penalties, or interest. The department may release the lien if 

18 it determines that the lien is unenforceable." 

19 

20 Section 11. Section 15-1 -708, MCA, is amended to read: 

21 "15-1-708. Release of lien. ( 1) Upon payment in full of the unpaid tax plus penalty, if any, and 

22 accumulated interest, the department shall release the lien acquired by filing the warrant for distraint. 

23 (2) Upon partial payment or whenever the department determines that a release or partial release 

24 of the lien will facilitate the collection of the unpaid tax, penalty, and interest, the department may release 

25 or may partially release the lien acquired by filing the warrant for distraint. The department may release the 

26 lien if it determines that the lien is unenforceable. 

27 (3){a) After making all reasonable efforts to collect unpaid taxes, penalties, and interest on the taxes 

28 and penalties, the department may determine a debt to be uncollectible. Upon determining that a debt is 

29 uncollectible, the department may transfer the debt to the state auditor for collection as provided in 

30 17-4104. 

~na Legislative council 
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2 

3 

4 

5 

6 

7 

(b) Subject to approval by the department, reasonable fees or costs of collection incurred by the 

state auditor may be added to the amount of the debt, including added fees or costs. The debtor is liable 

for repayment of the amount of the debt plus fees or costs added pursuant to this subsection. All money 

collected must be returned to the department to be applied to the debt, except that all fees or costs 

collected must be retained by the state auditor. If less than the full amount of the debt is collected, the 

state auditor shall retain only a proportionate share of the collection fees or costs." 

8 Section 12. Section 39-51-1105, MCA, is amended to read: 

g "39-51-1105. Liability of corporate officers or employees for taxes, penalties, and interest owed 

1 0 by corporation. When a eorporation subjeet ts Montana eorporate la·,.,. has failed to filo tho annual 

11 eorporation report with the Montana seeretary of stats as required by law the sopartment shall hold the 

12 president, Yiee president, secretary, and treasurer jointly and severally liable for any taicos, penalties, and 

13 interest due for the period in wllioh the oorporation is delinquent in filing tho annual eorporation report. If 

14 the required annual corporation report is maee and files after the time spoeifiee, such oHieors may not, on 

15 aceount of prior failure to malrn report, 130 hels liable for the taicos, penalties, and interest thereafter 

16 aeere1ing. 

17 ( 1) The officer or employee of a corporation whose duty it is to pay the taxes, penalties, and 

18 interest, as provided by 39-51-1103( 1) and (2) and 39-51-1125( 1) and 12), is liable for the taxes, penalties, 

19 and interest due. 

20 J.2) la) The department shall consider tho officer or employee of the corporation individually liable 

21 with the corporation for filing reports and unpaid taxes, penalties, and interest upon a determination that 

22 the individual: 

23 Ii) possessed the authority, duty, and responsibility to file reports and pay taxes on behalf of the 

24 corporation; 

25 Iii) possessed the authority on behalf of the corporation to direct the filing of reports and payment 

26 of taxes; or 

27 (iii) possessed the fiscal authority on behalf of the corporation to direct the filing of reports or 

28 payment of other corporate obligations and exercised the authority that resulted in failure to file reports 

29 or pay taxes due. 

30 lb) The department is not limited to considering the elements set forth in subsection (2)(a) to 

~na Legfslattve councll 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

establish individual liability and may consider any other available information. 

(3) In the case of a corporate bankruptcy, the liability of the individual remains unaffected by the 

discharge of penalty and interest against the corporation. The individual is liable for any amount of taxes, 

penalties, and interest unpaid by the corporation. 

(4) For determining liability for unemployment insurance taxes, penalties, and interest owed, a 

member-managed limited liability company must be treated as a partnership, with liability for taxes, 

penalties, and interest owed extending to each member. 

(5) For determining liability for unemployment insurance taxes, penalties, and interest owed by a 

manager-managed limited liability company, the managers of the limited liability company are jointly and 

severally liable for any taxes, penalties, and interest owed." 

NEW SECTION. Section 13. Collection of unpaid taxes, penalties, and interest by offset. 11) To 

collect delinquent taxes, penalties, and interest, the department may direct the offset of any funds due the 

debtor from the state, except wages subject to the provisions of 25-13-614 and retirement benefits. The 

department, through the state auditor's office, shall provide the debtor with notice of the right to request 

a hearing on the offset action. A request for hearing must be made within 30 days of the date of the 

notice. 

12) Subject to approval by the department, reasonable fees or costs of collection incurred by the 

state auditor may be added to the amount of the debt, including added fees or costs. The debtor is liable 

for repayment of the amount of the debt plus fees or costs added pursuant to this subsection. All money 

collected must be returned to the department to be applied to the debt, except that all fees or costs 

collected must be retained by the state auditor. If less than the full amount of the debt is collected, the 

state auditor shall retain only a proportionate share of the collection fees or costs. 

(3) The department may file a claim for state funds on behalf of the employer if a claim is required 

before funds are available for offset. 

(4) The debt need not be determined to be uncollectible as provided for in 39-51-3207 before being 

transferred for offset. 

29 NEW SECTION. Section 14. Appropriation. (1) (a) There is appropriated $68,750 from the general 

30 fund to the department of revenue for the biennium ending June 30, 1997, for a cost-benefit analysis to 
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determine the feasibility of integrating employer wage reporting and related functions. 

2 (b) The appropriation contained in subsection 11 )la) is funded by reducing the amount deposited 

3 in the state general fund from the payment of penalties and interest collected by the department of revenue 

4 pursuant to 15-30-321 by the amount of the appropriation contained in subsection 11 )la). 

5 12) There is appropriated $56,250 from the workers' compensation tax account to the department 

6 of revenue for the biennium ending June 30, 1997, for a cost-benefit analysis to determine the feasibility 

7 of integrating employer wage reporting and related functions. 

8 13) There is appropriated $125,000 from the unemployment insurance penalty and interest account 

9 established by 39-51-1301 to the department of labor and industry for the biennium ending June 30, 1 997, 

10 for a cost-benefit analysis to determine the feasibility of integrating employer wage reporting and related 

11 functions. 

12 

13 NEW SECTION. Section 15. Codification instruction. ( 1) [Section 4] is intended to be codified as 

14 an integral part of Title 15, chapter 30, part 2, and the provisions of Title 15, chapter 30, part 2, apply to 

15 [section 41. 

16 (2) [Section 13] is intended to be codified as an integral part of Title 39, chapter 51, part 13, and 

17 the provisions of Title 39, chapter 51, part 13, apply to [section 13]. 

18 

19 NEW SECTION. Section 16. Coordination. If House Bill No. 100 is passed and approved and if 

20 it includes a section that amends 39-51-1105, then the section of House Bill No. 100 that amends 

21 39-51-1105 is void. 

22 

23 NEW SECTION. Section 17. Applicability. (1) [Sections 7 through 10] apply, respectively, to 

24 warrants of distraint filed by the department of revenue and certificates of lien filed by the department of 

25 labor and industry on or after July 1, 1996. 

26 (2) [Section 12] applies to debts incurred on or after July 1, 1996. 

27 

28 NEW SECTION. Section 18. Effective dates. (1) Except as provided in subsections (2) and 13), 

29 [this act] is effective on passage and approval. 

30 (2) [Sections 2 through 4] are effective July 1, 1996. 
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(3) [Section 14] is effective July 1, 1995. 

-END-
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for HB0SS0. as introduced 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act providing improved taxpayer service to businesses by streamlining and simplifying 
wage-based reporting for withholding tax, unemployment insurance tax, and old fund 
liability tax providing a uniform definition of independent contractor; providing an 
appropriation. 

ASSUMPTIONS: 
1. Costs of a cost-benefit analysis to determine the feasibility of integrating 

employer wage reporting and related functions would be consistent with the 
appropriations provided for in HBSS0. The cost of the study would be shared equally 
between the Departments of Revenue (DoR) and Labor and Industry (DOLI). 

2. Assuming the cost benefit analysis supports total integration, an in-depth proposal 
will be prepared for the 1997 Legislature, which would include any personal 
services and operating costs, including systems development, at that time. 

3. Administrative costs to consolidate the registration process, provide a single route 
of appeals, coordinate audits, and use a uniform definition of independent 
contractor would be absorbed within the current level budgets of the DoR and DOLI. 

4. The change in the definition of independent contractor would not significantly 
change the end result of DoR's or DOLI's current determinations. 

5. The bill would allow for collection of a debt from a liable individual or 
corporate officer, providing an additional source for collecting the debt. 
DoR currently uses State Auditor services for collection of bad debt. 

6. The bill would permit DOLI to transfer an accounts receivable item to the 
State Auditor for "offset" sooner than is currently possible. DOLI could take 
action to collect an account sooner and, as a result, there could be a greater 
chance of collecting the debt. 

7. Section 14(1) (a) provides for a general fund appropriation to the DoR and states 
further in Section 14(1) (b) that this appropriation would be funded by reducing the 
amount deposited in the state general fund from penalty and interest monies. It is 
unclear what Section 14(1) (bl means. This fiscal note assumes that the department 
would expend funds from the general fund as appropriated and would continue to 
deposit all penalty and interest monies to the general fund. 

FISCAL IMPACT: 

Expenditures: 1997 Biennium 
Difference 

Dept. Labor & Industry 
UI Penalty/Interest Acct (03) 
Dept. Revenue 
General Fund (01) 
Old Fund Liability Tax (02) 

Total 

125,000 

68,750 
56,250 

250,000 

Administrative costs associated with changes 
appeals would be absorbed within the current 

~ l.H;;. 2-20 -'j:f 
DAVE LEWIS, BUDGET DIRECTOR DATE 
Office of Budget and Program Planning 

HB0SS0. as introduced 
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for HB0550, 3rd reading as amended (pink copy) 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act providing improved taxpayer service to businesses by streamlining and simplifying 
wage-based reporting for withholding tax, unemployment insurance tax, and old fund 
liability tax providing a uniform definition of independent contractor; providing an 
aporopriation. 

ASSUMPTIONS: 
1. Costs of a cost-benefit analysis to determine the feasibility of integrating 

employer wage reporting and related functions would be consistent with the 
appropriations provided for in HBSS0. The cost of the study would be shared equally 
between the Departments of Revenue (DoR) and Labor and Industry (DOLI). 

2. Assuming the cost benefit analysis supports total integration, an in-depth proposal 
will be prepared for the 1997 Legislature, which would include any personal 
services and operating costs, including systems development, at that time. 

3. Administrative costs to consolidate the registration process, provide a single route 
of appeals, coordinate audits, and use a uniform definition of independent 
contractor would be absorbed within the current level budgets of the DoR and DOLI. 

4. The change in the definition of independent contractor would not significantly 
change the end result of DoR's or DOLI's current determinations. 

5. The bill would allow for collection of a debt from a liable individual or 
corporate officer, providing an additional source for collecting the debt. 
DoR currently uses State Auditor services for collection of bad debt. 

6. The bill would permit DOLI to transfer an accounts receivable item to the 
State Auditor for "offset" sooner than is currently possible. DOLI could take 
action to collect an account sooner and, as a result, there could be a greater 
chance of collecting the debt. 

FISCAL IMPACT: 

Expenditures: 

Dept. Labor & Industry 
UI Penalty/Interest Acct (03) 
Dept. Revenue 
UI Penalty/Interest Acct (02) 
Old Fund Liability Tax (02) 

Total 

1997 Biennium 
Difference 

125,000 

68,750 
56.250 

250,000 

Administrative costs associated with changes in definitions, registration, audits, and 
appeals would be absorbed within the current level budgets of DoR and DOLI. 

fda..,,~t,d 
DAVE LEWIS, BUDGET DIRECTOR DATE 
Office of Budget and Program Planning 
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REREFERRED AND APPROVED BY COM ON 
APPROPRIATIONS 

1 HOUSE BILL NO. 550 

2 INTRODUCED BY KASTEN, BARTLETT, MCCANN, KLAMPE, LARSON, WELDON, SIMON, RANEY, 

3 GAGE, MILLER, MERCER, COCCHIARELLA, BOHLINGER, EWER, CRIPPEN, WATERMAN, CHRISTIAENS, 

4 FORRESTER, BENEDICT, STANG, SQUIRES, FORBES, ZOOK, GROSFIELD, BROWN, HALLIGAN, PECK, 

5 HARRINGTON, T. NELSON 

6 

7 A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING IMPROVED TAXPAYER SERVICE TO BUSINESSES 

8 BY STREAMLINING AND SIMPLIFYING WAGE-BASED REPORTING FOR WITHHOLDING TAX, 

9 UNEMPLOYMENT INSURANCE TAX, AND OLD FUND LIABILITY TAX; PROVIDING A UNIFORM DEFINITION 

10 OF INDEPENDENT CONTRACTOR; PROVIDING AN APPROPRIATION; AMENDING SECTIONS 15-1-211, 

11 15-1-701, 15-1-704, 15-1-708, 15-2-201, 15-30-201, 15-30-303, 39-51-1105, 39-51-1303, 39-51-1304, 

12 AND 39-71-2503, MCA; AND PROVIDING EFFECTIVE DATES AND APPLICABILITY PROVISIONS." 

13 

14 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

15 

16 Section 1. Section 15-30-201, MCA, is amended to read: 

17 "15-30-201. Definitions. When used in 15-30-201 through 15-30-209, the following definitions 

1 e apply: 

19 (1) "Agricultural labor" includes all services performed on a farm or ranch in connection with 

20 cultivating the soil or in connection with raising or harvesting any agricultural or horticultural commodity, 

2 1 including the raising, shearing, feeding, caring for, training, and management of livestock, bees, poultry, 

22 and fur-bearing animals and wildlife. 

23 (2) "Employee" includes an officer, employee, or elected public official of the United States, the 

24 state of Montana, or any political subdivision thereof of the state or any agency or instrumentality of the 

25 United States, the state of Montana, or a political subdivision thereof of them. The term "employee" also 

26 includes an officer of a corporation. 

27 (3) "Employer" means the person for whom an individual performs or performed any service, of 

28 whatever nature, as an employee of the person+, 0110e13t that However, if the person for whom the 

29 individual performs or performed the service does not have control of the payment of the wages for the 

30 service, the term "employer" means the person having control of the payment of wages. 

~na Leglslatlve council 
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14) "Independent contractor" means an individual who renders service in the course of an 

2 occupation and: 

3 la) has been and will continue to be free from control or direction over the performance of the 

4 services, both under contract and in fact; and 

5 (bl is enoaged in an independently established trade, occupation. profession, or business. 

6 f4Hfil "Wages" means all remunerationL father than fees paid to a public official}, for services 

7 performed by an employee for fli5 the employer, including the cash value of all remuneration paid in any 

8 medium other than cash, except that the term does not include remuneration paid: 

9 (a) for active service as a member of the regular armed forces of the United States, as defined in 

0 10 u.s.c. 101 (33); 

(bl for agricultural labor as defined in subsection (1 ); 

.. 2 (c) for domestic service in a private home, local college club, or local chapter of a college fraternity 

3 or sorority; 

i 4 (d) for casual labor not in the course of the employer's trade or business performed in any calendar 

, 5 quarter by an employee unless the cash remuneration paid for the service is $50 or more and the service 

· 6 is performed by an individual who is regularly employed by the employer to perform the service. For 

: 7 purposes of this subsection f4+Wtlli.lli!l, an individual is considered to be regularly employed by an employer 

18 during a calendar quarter only if: 

19 (i) on each of 24 days during a quarter the individual performs service not in the course of the 

20 employer's trade or business for the employer for some portion of the day; and 

21 (ii) the individual was regularly employedL fas determined under subsection ( 4) (eHi) ( 5)1d)(ilt, by 

22 the employer in the performance of service during the preceding calendar quarter; 

23 (e) for services by a citizen or resident of the United States for a foreign government or an 

24 international organization; 

25 (fl for services performed by a duly ordained, commissioned, or licensed minister of a church in 

26 the exercise of his ministry or by a member of a religious order in the exercise of duties required by the 

27 order; 

28 lg) (i) for services performed by an individual under the age of 18 in the delivery or distribution of 

29 newspapers or shopping news, not including delivery or distribution to any point for subsequent delivery 

30 or distribution; or 
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1 (ii) for services performed by an individual in and at the time of the sale of newspapers or 

2 magazines to ultimate consumers under an arrangement under which the newspapers or magazines are to 

3 be sold 13y RiFA at a fixed price, ms the compensation being based on the retention of the excess of the 

4 price over the amount at which the newspapers or magazines are charged te--Aim, whether or not fle the 

5 individual is guaranteed a minimum amount of compensation for the service or is entitled to be credited with 

6 the unsold newspapers or magazines turned back; 

7 lhl for services not in the course of the employer's trade or business to the extent paid in any 

8 medium other than cash when the payments are in the form of lodgings or meals and the services are 

9 received by the employee at the request of and for the convenience of the employer; 

10 (i) to or for an employee as a payment for or a contribution toward the cost of any group plan or 

11 program which benefits the employee, including but not limited to life insurance, hospitalization insurance 

1 2 for the employee or dependents, and employees' club activities; 

13 (jl for national guard and reserve training as provided in 5 U.S.C. 5517Id); 

14 lkl as tips, in accordance with section 3402(k) of the Internal Revenue Code of 1954, as amended 

15 and applicable on January 1, 1983, received by persons for services rendered by them to patrons of 

16 premises licensed to provide food, beverage, or lodging; 

17 (ll by an employer for dependent care assistance actually provided to or on behalf of an employee 

18 and for which a credit is allowed under 1 5-30-186 or 15-31-131, subject to the limitations provided in 

19 section 129Ibl of the Internal Revenue Code as it read on January 1, 1989. !Subsection t4t™ ifil.L!5l 

20 terminates on occurrence of contingency--sec. 3, Ch. 634, L. 1983.) " 

21 

22 Section 2. Section 15-1-211, MCA, is amended to read: 

23 "15-1-211. Uniform tax review procedure -- notice -- appeal. ( 1 l The department of revenue shall 

24 provide a uniform tax review procedure for all taxpayers, except as provided in subsection 11 )(a). 

25 (al The tax review procedure described in this section applies to all taxes administered by the 

26 department and to all issues arising from the administration of taxes. except inheritance taxes, estate taxes, 

27 aft€I property taxes, and the issue of whether an employer-employee relationship existed between the 

28 taxpayer and individuals subjecting the taxpayer to the requirements of chapter 30. part 2. or whether the 

29 employment relationship was that of an independent contractor. The procedure applies to any revised 

30 assessment of centrally assessed property taxed pursuant to chapter 23. 
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(b) The term "taxpayers", as used in this section, includes all persons determined by the 

2 department to have a potential tax liability. 

3 (21 (a) If the department determines that a request for a refund should be denied in whole or part, 

4 it shall notify the taxpayer of the determination. If the department determines that a person has failed to 

5 pay a sufficient tax, interest, or penalty, it shall provide the taxpayer with notice. The notice stops the 

6 running of any applicable statute of limitations regarding the assessment of the tax. 

7 (b) A notice under this section must clearly state: 

8 (ii the reasons for the department's determination that a refund is not due or that tax plus interest 

9 and penalty, if any, is due; 

1_0 Iii) the taxpayer's right to a review by the departmentL aAd l=lis the taxpayer's right to appeal after 

11 a final department decision, and the taxpayer's right to a review of determinations by the department of 

12 labor and industry and board of labor appeals of whether an employer-employee relationship existed 

13 between the taxpayer and certain individuals or whether the employment relationship was that of an 

14 independent contractor; 

15 (iii) failure to notify the department within 30 days will result in a forfeiture of the taxpayer's right 

16 to contest the department's determination under this section or to file an appeal with the state tax appeal 

17 board; 

18 (iv) that the taxpayer has 30 days to either notify the department in writing that 1'le the taxpayer 

19 does not agree with an assessment or pay the amount assessed; 

20 Iv) that a warrant for distraint placing a lien on the taxpayer's property may be issued unless oo 

21 the taxpayer notifies the department that oo the taxpayer disagrees with an assessment or pays within 30 

22 days; and 

23 (vi) that the notice stops the running of the statute of limitations regarding the assessment of the 

24 

25 

26 

27 

28 

29 

30 

tax. 

(3) (al A taxpayer shall notify the department, in writing, that 1'le the taxpayer objects to the 

determination within 30 days from the date the notice is mailed. The notification by the taxpayer is not 

required to specify the reasons for the disagreement or be in any particular form unless the taxpayer is 

objecting to a determination that an employer-employee relationship existed between the taxpayer and 

individuals subjecting the taxpayer to the requirements of chapter 30, part 2. If the taxpayer does not notify 

the department within 30 days: 
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(i) an assessment becomes final and the assessed tax, plus any interest and penalty, must be paid; 

2 (ii) the taxpayer waives any further right to review under this section or to appeal to the state tax 

3 appeal board; and 

4 !iii) a warrant for distraint may be issued without further opportunity to be heard on the 

5 assessment. 

6 (bl ill A taxpayer who notifies the department pursuant to subsection (3)\a) that fie the taxpayer 

7 disagrees with a tax assessment shall present !=tis the objections, the reasons for !=tis the objections, and 

8 any other information to the administrator of the division that administers the tax or to !=tis the 

9 administrator's designee within 60 days after the notice referred to in subsection (3)\a) is mailed. The 

10 reasons for objections may be provided in writing, by telephone, or, if requested by the taxpayer, at an 

11 informal conference. An informal conference is not subject to the Montana Administrative Procedure Act. 

12 (ii) An objection received by the department pursuant to subsection (3)(a) stating that the taxpayer 

13 disagrees with the department's determination that an employer-employee relationship existed between the 

14 taxpayer and certain individuals subiecting the taxpayer to the requirements of chapter 30, part 2, must 

15 be referred to the department of labor and industry for appeal procedures pursuant to 39-51-2403 and 

16 39-51-2410. 

17 (c) Within 60 days after the taxpayer has presented his objections, as provided in subsection I3)ibl, 

18 the administrator or !=tis fl designee shall issue a written decision addressing the taxpayer's objections and 

19 describing the reasons for the determination. The administrator's decision must also clearly set forth the 

20 taxpayer's review rights. The administrator's decision must be provided to the taxpayer and the director 

21 of revenue. 

22 (4) la) A taxpayer shall notify the department in writing that fie the taxpayer objects to the 

23 administrator's decision within 30 days from the date that the decision is mailed, or fie the taxpayer may 

24 appeal to the state tax appeal board as provided in subsection (6). If an objection is not made within 30 

25 days, the administrator's decision and any assessment become final. By failing to object, the taxpayer 

26 waives any further right to review or appeal and a warrant for distraint may be issued without further 

27 opportunity to be heard on the assessment. 

28 (b) Except as provided in subsection (6), a taxpayer who objects to the administrator's decision 

29 pursuant to subsection l4)(a) shall present !=tis the taxpayer's objections, !=tis the reasons for the objections, 

30 and any other information to the director of revenue or !=tis the director's designee within 60 days after the 
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notice referred to in subsection (4)(a) is mailed. The director or f\i& the designee may consider written 

2 information, hold a telephone conference, or conduct an informal conference, none of which are subject 

3 to the Montana Administrative Procedure Act. 

4 (c) Within 60 days after the taxpayer has presented f\i& the objections, the director or f\i& the 

5 designee shall issue a written decision addressing the objections and describing the reasons for the 

6 decision. The director's decision is the final decision and assessment of the department. 

7 (5) The taxpayer shall pay the assessment within 30 days after being mailed a copy of the final 

8 decision and assessment unless an appeal is filed with the state tax appeal board. If an appeal with the 

9 board is filed within 30 days after the final decision is mailed, payment is not due until final resolution by 

1 0 the board or, if further appeals are filed, by the appropriate court. However, any interest required by law 

11 must continue to accrue. 

12 16) (a) A taxpayer who validly objects to the administrator's decision may elect to file an appeal 

13 with the state tax appeal board. The appeal must be filed within 30 days after mailing an objection to the 

14 administrator's decision. If an appeal is filed, the administrator's decision is the final decision of the 

1 5 department. 

16 (b) If the director notifies the board within 30 days after an appeal is filed that Re the director has 

17 not had an opportunity to review the administrator's decision and tle the director believes that a review may 

18 be helpful in resolving the controversy, the board shall stay the appeal for a time the board considers 

19 reasonable, not to exceed 90 days except by the mutual consent of both parties. The taxpayer shall provide 

20 f\i& the taxpayer's objections and reasons for f\i& the objections to the director so that the director or f\i& 

21 the director's designee may review the controversy and issue a decision within the period of the stay 

22 granted by the board. If the taxpayer is dissatisfied with the director's decision, the stay must be lifted and 

23 the appeal resumed. 

24 (7) The time limits in this section must be applied and interpreted as provided in Rule 6 of the 

25 Montana Rules of Civil Procedure, including additional time for mailing. Any time limit may be extended by 

26 mutual consent of the department and the taxpayer. The department shall consent to all reasonable 

27 requests for extension of deadlines. 

28 (8) (a) The director of revenue or f\i& the director's designee is authorized to enter into an 

29 agreement with any taxpayer relating to the taxpayer's liability with respect to a tax administered by the 

30 department for any taxable period. 
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(b) An agreement under the provisions of subsection I8)(a) is final and conclusive, and, except 

2 upon a showing of fraud, malfeasance, or misrepresentation of a material fact: 

3 Ii) the agreement may not be reopened as to matters agreed upon or be modified by any officer, 

4 employee, or agent of this state; and 

5 (ii) in any suit, action, or proceeding under the agreement or any determination, assessment, 

6 collection, payment, abatement, refund, or credit made in accordance with the agreement, the agreement 

7 may not be annulled, modified, set aside, or disregarded." 

8 

9 Section 3. Section 15-2-201, MCA, is amended to read: 

10 "15-2-201. Powers and duties. ( 1) It shall be~ the duty of the state tax appeal board to: 

11 (a) prescribe rules for the tax appeal boards of the different counties in the performance of their 

12 duties and for this purpose may schedule meetings of county tax appeal boards, and it shall be~ the duty 

1 3 of all invited county tax appeal board members to attend if possible, and the cost of their attendance s-1:lalt 

14 must be paid from the appropriation of the state tax appeal board; 

15 (b) grant, at its discretion, whenever good cause is shown and the need for the hearing is not 

16 because of taxpayer negligence, permission to a county tax appeal board to meet beyond the normal time 

17 period provided for in 15-15-1 01 ( 2) to hear an appeal. 

18 (c) hear appeals from decisions of the county tax appeal boards; 

19 (d) hear appeals from decisions of the department of revenue in regard to business licenses, 

20 property assessments, taxes, except determinations that an employer-employee relationship existed 

21 between the taxpayer and individuals subjecting the taxpayer to the requirements of chapter 30, part 2, 

22 and penalties. 

23 (2) Oaths to witnesses in any investigation by the state tax appeal board may be administered by 

24 a member of the board or flis the member's agent. In ease an•( !.!.Jl. witness shall fail to does not obey ilfTY 

25 _g summons to appear before 5-ai& the board or shall refuse refuses to testify or answer any material 

26 questions or to produce records, books, papers, or documents when required to do so, StfeH that failure 

27 or refusal sl=\all must be reported to the attorney general, who shall thereupon institute proceedings in the 

28 proper district court to punish the witness for Sl:l6l=I the neglect or refusal. Afty- 6. person who shall testif•r 

29 testifies falsely in any material matter under consideration by the board shall be ~ guilty of perjury and 

30 punished accordingly. Witnesses attending shall receive~ the same compensation as witnesses in the 
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district court. Sl:teH The compensation~ must be charged to the proper appropriation for the board. 

2 (3) The state tax appeal board~ also flalffl has the duties of an appeal board relating to Sl,lefl 

3 other matters as may be provided by law." 

4 

5 NEW SECTION. Section 4. Determination of employer status. A final determination by either the 

6 department of labor and industry or the board of labor appeals that an employer-employee relationship 

7 existed between the taxpayer and certain individuals subjecting the taxpayer to the requirements of chapter 

8 30, part 2, is sonslusive and binding upon tho tai!paver and the department. The EleterFAination WHICH 

9 MAY BE SUBJECT TO JUDICIAL REVIEW, AS PROVIDED IN 39-51-2404, AT THE DISCRETION OF THE 

1 O TAXPAYER, is not subject to any fur.ther administrative or judicial challenge in any proceeding BEFORE OR 

11 WITH THE DEPARTMENT OF REVENUE concerning a determination of the proper amount of state income 

12 tax withholding and old fund liability tax to be paid. 

13 

14 Section 5. Section 15-30-303, MCA, is amended to read: 

15 "15-30-303. Confidentiality of tax records. (1) Except as provided in subsections (7) and (81 or in 

16 accordance with a proper judicial order or as otherwise provided by law, it is unlawful to divulge or make 

17 known in any manner: 

18 (a) the amount of income or any particulars set forth or disclosed in any individual report or 

19 individual return required under this chapter or any other information secured in the administration of this 

20 chapter; or 

21 (b) any federal return or federal return information disclosed on any return or report required by rule 

22 of the department or under this chapter. 

23 (2) (a) The officers charged with the custody of the reports and returns may not be required to 

24 produce them or evidence of anything contained in them in an action or proceeding in a court, except in 

25 an action or proceeding: 

26 (i) to which the department is a party under the provisions of this chapter or any other taxing act; 

27 or 

28 (iii on behalf of a party to any action or proceedings under the provisions of this chapter or other 

29 taxes when the reports or facts shown by the reports are directly involved in the action or proceedings. 

30 (b) The court may require the production of and may admit in evidence only as much of the reports 
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1 or of the facts shown by the reports as are pertinent to the action or proceedings. 

2 (3) This section does not prohibit: 

3 (a) the delivery to a taxpayer or the taxpayer's authorized representative of a certified copy of any 

4 return or report filed in connection with the taxpayer's tax; 

5 (b) the publication of statistics classified to prevent the identification of particular reports or returns 

6 and the items of particular reports or returns; or 

7 (c) the inspection by the attorney general or other legal representative of the state of the report 

8 or return of any taxpayer who brings an action to set aside or review the tax based on the report or return 

9 or against whom an action or proceeding has been instituted in accordance with the provisions of 

10 15-30-311. 

11 (4) Reports and returns must be preserved for at least 3 years and may be preserved until the 

12 · department orders them to be destroyed. 

13 15) Any offense against subsections 11) through (4) is punishable by a fine not exceeding $1,000 

14 or by imprisonment in the county jail for a term not exceeding 1 year, or both. If the offender is an officer 

1 5 or employee of the state, the offender must be dismissed from office and may not hold any public office 

16 in this state for a period of 1 year after dismissal. 

17 (6) This section may not be construed to prohibit the department from providing taxpayer return 

18 information and information from employers' payroll withholding reports to: 

19 (a) the department of labor and industry to be used for the purpose of investigation and prevention 

20 of noncompliance, tax evasion, J3FeYeAt anEI Eleteet fraudL and abuse under the unemployment com13ensa!ion 

21 pF0!!F0ffi insurance laws; or 

22 (b) the state fund to be used for the purpose of investigation and prevention of noncompliance, 

23 13re,•ont anEI Eletect fraudL and abuse under the workers' compensation program. 

24 (7) The department may permit the commissioner of internal revenue of the United States or the 

25 proper officer of any state imposing a tax upon the incomes of individuals or the authorized representative 

26 of either officer to inspect the return of income of any individual or may furnish to the officer or an 

27 authorized representative an abstract of the return of income of any individual or supply the officer with 

28 information concerning an item of income contained in a return or disclosed by the report of an investigation 

29 of the income or return of income of an individual, but the permission may be granted or information 

30 furnished only if the statutes of the United States or of the other state grant substantially similar privileges 
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to the proper officer of this state charged with the administration of this chapter. 

2 (8) The department shall furnish: 

3 (al to the department of justice all information necessary to identify those persons qualifying for 

4 the additional exemption for blindness pursuant to 15-30-112(41, for the purpose of enabling the 

5 department of justice to admin·1ster the provisions of 61-5-105; 

6 (bl to the department of social and rehabilitation services information acquired under 15-30-301, 

7 pertaining to an applicant for public assistance, reasonably necessary for the prevention and detection of 

8 public assistance fraud and abuse, provided notice to the applicant has been given; 

9 (cl to the department of labor and industry for the purpose of prevention and detection of fraud 

1 0 and abuse in and eligibility for benefits under the unemployment compensation and workers' compensation 

11 programs information on whether a taxpayer who is the subject of an ongoing investigation by the 

12 department of labor and industry is an employee, an independent contractor, or self-employed; 

13 (di to the department of fish, wildlife, and parks specific information that is available from income 

14 tax returns and required under 87-2-102 to establish the residency requirements of an applicant for hunting 

1 5 and fishing licenses; 

16 (el to the board of regents information required under 20-26-1111; 

17 (f) to the legislative fiscal analyst and the office of budget and program planning individual income 

18 tax information as provided in 5-12-303. The information provided to the office of budget and program 

19 planning must be the same as the information provided to the legislative fiscal analyst. 

20 (g) to the department of transportation the ratio of gross farm income to total gross income based 

21 on the most recent income tax return filed by an applicant applying for a refund under 15-70-223, provided 

22 that notice to the applicant has been given as provided in 15-70-223. The information obtained by the 

23 department of transportation is subject to the same restrictions on disclosure as are individual income tax 

24 returns." 

25 

26 Section 6. Section 39-71-2503, MCA, is amended to read: 

27 "39-71-2503. Workers' compensation old fund liability tax. (1) (al There is imposed on each 

28 employer a workers' compensation old fund liability tax in an amount equal to 0.28%, plus the additional 

29 amount of old fund liability tax provided in 39-71-2505, of the employer's payroll in the preceding calendar 

30 quarter, except that if an employer is subject to 15-30-204(2), the tax is an amount equal to 0.28%, plus 
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the additional amount of old fund liability tax provided in 39-71-2505, of the employer's payroll in the 

2 preceding week. 

3 (b) There is imposed on each employee, except workers engaged in the rail industry who are under 

4 the jurisdiction of the federal railroad administration, United States department of transportation, an old 

5 fund liability tax, as provided in 39-71-2505, on the employee's wages in the preceding calendar quarter. 

6 (c) There is imposed on each business of a sole proprietor, on each subchapter S. corporation 

7 shareholder, on each partner of a partnership, and on each member or manager of a limited liability 

8 company a workers' compensation old fund liability tax, as provided in 39-71-2505, on the profit of each 

9 separate business of a sole proprietor and on the distributive share of ordinary income of each shareholder, 

10 partner, or member or manager. 

11 (d) A corporate officer of a subchapter S. corporation who receives wages as an employee of the 

12 corporation shall pay the old fund liability tax on both the wages and any distributive share of ordinary 

13 income at the employee rate. The subchapter S. corporation is not liable for the tax on the corporate 

14 officer's wages. 

15 (e) A corporate officer of a closely held corporation who meets the stock ownership test under 

16 section 542(a)(2) of the Internal Revenue Code and receives wages as an employee of the corporation is 

17 required to pay the old fund liability tax only on the wages received. The corporation is not liable for the 

18 tax on the corporate officer's wages. 

19 (f) This old fund liability tax must be used to reduce the unfunded liability in the state fund incurred 

20 for claims for injuries resulting from accidents that occurred before July 1, 1990. If one or more loans or 

21 bonds are outstanding, the legislature may not reduce the security for repayment of the outstanding loans 

22 or bonds, except that the legislature may forgive payment of a tax or reduce a tax rate for any 12-month 

23 period if the workers' compensation bond repayment account contains on the first day of that period an 

24 amount, regardless of the source, that is in excess of the reserve maintained in the account and that is 

25 equal to the amount needed to pay and dedicated to the payment of the principal, premium, and interest 

26 that must be paid during that period on the outstanding loans or bonds. 

27 (g) Each employer shall maintain the records the department requires concerning the old fund 

28 liability tax. The records are subject to inspection by the department and its employees and agents during 

29 regular business hours. 

30 (h) An employee does not have any right of action against an employer for any money deducted 
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and withheld from the employee's wages and paid to the state in compliance or intended compliance with 

2 this section. 

3 (i) The employer is liable to the state for any amount of old fund liability taxes, plus interest and 

4 penalty, when the employer fails to withhold from an employee's wages or fails to remit to the state the 

5 old fund liability tax required by this section. 

6 (j) A sole proprietor, subchapter S. corporation shareholder, partner of a partnership, or member 

7 or manager of a limited liability company is liable to the state for the old fund liability tax, plus interest and 

8 penalty, when the sole proprietor, shareholder, partner, or member or manager fails to remit to the state 

9 the old fund liability tax required by this section. 

1 O (2) All collections of the tax must be deposited as received in the tax account. The tax is in 

11 addition to any other tax or fee assessed against persons subject to the tax. 

12 (3) (a) On or before the last day of April, July, October, and January, each employer subject to the 

13 tax shall file a return in the form and containing the information required by the department and, except 

14 as provided in subsection (3)(bl, pay the amount of tax required by this section to be paid on the 

15 employer's payroll for the preceding calendar quarter and in addition shall remit withholdings for employees' 

16 old fund liability taxes at the same time. 

17 lb) An employer subject to 15-30-204(2) shall remit to the department a weekly payment with its 

18 weekly withholding tax payment in the amount required by subsection ( 1 l(al and shall remit withholdings 

19 for employees' old fund liability taxes at the same time. 

20 (cl Tax payments required by subsections (1)(al and (1)(b) must be made with the return filed 

21 pursuant to 15-30-204. The department shall first credit a payment to the liability under 15-30-202 and 

22 credit any remainder to the workers' compensation tax account provided in 39-71-2504. 

23 (di Tax payments due from sole proprietors, subchapter S. corporation shareholders, partners of 

24 partnerships, and members or managers of limited liability companies must be made with and at the same 

25 time as the returns filed pursuant to 15-30-144 and 15-30-241. The department shall first credit a payment 

26 to the liability under 15-30-103 or 15-30-202 and shall then credit any remainder to the workers' 

27 compensation tax account provided in 39-71-2504. 

28 (41 An employer's officer or employee with the duty to collect, account for, and pay to the 

29 department the amounts due under this section who fails to pay an amount is liable to the state for the 

30 unpaid amount and any penalty and interest relating to that amount. 
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1 (5) Returns and remittances under subsection (3) and any information obtained by the department 

2 during an audit are subject to the provisions of 15-30-303, but the department may disclose the information 

3 to the department of labor and industry for the purpose of investigation and prevention of noncompliance, 

4 tax evasion, fraud, and abuse under the unemployment insurance laws under circumstances and conditions 

5 that ensure the continued confidentiality of the information. 

6 (61 The department of labor and industry and the state fund shall, en Jyly 1, 1991, er as soon after 

7 that date as i:iossible, give the department a list of all employers having coverage under any plan 

8 administered or regulated by the department of labor and industry and the state fund. After the lists have 

9 been gh·en to the dei:iartment, the The department of labor and industry and the state fund shall update 

10 the lists weekly. The department of labor and industry and the state fund shall provide the department with 

11 access to their computer data bases and paper files and records for the purpose of the department's 

12 administration of the tax imposed by this section. 

13 (7) The provisions of Title 15, chapter 30, not in conflict with the provisions of this part regarding 

14 administration, remedies, enforcement, collections, hearings, interest, deficiency assessments, credits for 

15 overpayment, statute of limitations, penalties, estimated taxes, and department rulemaking authority apply 

16 to the tax, to employers, to employees, to sole proprietors, to subchapter S. corporation shareholders, to 

17 partners of partnerships, to members or managers of limited liability companies, and to the department." 

18 

19 Section 7. Section 15-1-701, MCA, is amended to read: 

20 "15-1-701. Warrant for distraint. ( 1 l A warrant for distraint is an order, under the official seal of 

21 the department of revenue or of the department of transportation, directed to a sheriff of a county of 

22 Montana or to an agent authorized by law to collect a tax. The order commands the recipient to levy upon 

23 and sell the real and personal property of a delinquent taxpayer. 

24 ( 2) Upon filing the warrant as provided in 15-1-704, there is a lien against all real and personal 

25 property of the delinquent taxpayer located in the county where the warrant is filed. The resulting lien is 

26 treated in the same manner as a properly docketed judgment lien, and the department may collect 

27 delinquent taxes and enforce the tax lien in the same manner as a judgment is enforced, except that the 

28 department may enforce the judgment lien at any time within 10 years of its creation or effective date, 

29 whichever is later. 

30 (3) A warrant may be issued for the amount of unpaid tax plus penalty, if any, and accumulated 
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interest. The lien is for the amount indicated on the warrant plus accrued interest from the date of the 

2 warrant." 

3 

4 Section 8. Section 15-1-704, MCA, is amended to read: 

5 "15-1-704. Filing with district court. ( 1) After issuing a warrant, the department may file the 

6 warrant with the clerk of a district court. The clerk shall file the warrant in the judgment docket, with the 

7 name of the taxpayer listed as the judgment debtor. 

8 12) A copy of the filed warrant may be sent by the department to the sheriff or agent authorized 

9 to collect the tax. 

1 0 131 A judgment lien filed pursuant to this section may be renewed for another 10-year period 

11 pursuant to the provisions of 25-13-102." 

12 

13 Section 9. Section 39-51-1303, MCA, is amended to read: 

14 "39-51-1303. Collection of unpaid taxes by civil action. ( 1) If, after due notice, any employer, liable 

15 corporate officer or employee, or liable member or manager of a limited liability company referred to in 

16 39-51-1105 defaults in any payment of taxes, penalties, or interest thereon on the taxes and penalties, the 

17 department may at its discretion initiate a civil action in the name of the Montana department of labor and 

18 industry to collect the amount due, and the employer adjudged in default shall pay the costs of Stl£fl the 

19 action. 

20 (2) An action for the collection of taxes due must be brought within 5 years after the due date of 

21 StJ€h the taxes or it is barred. 

22 (3) The department may pursue its remedy under either this section or 39-51-1304, or both." 

23 

24 Section 10. Section 39-51-1304, MCA, is amended to read: 

25 "39-51-1304. Lien for payment of unpaid taxes -- levy and execution. 11) Unpaid taxes, including 

26 penalties and interest assessed thereon on the taxes, have the effect of a judgment against the employer L 

27 or liable corporate officer or employee or liable member or manager of a limited liability company referred 

28 to in 39-51-1105, arising at the time Stl£fl that the payments are due. The department may issue a 

29 certificate setting forth the amount of payments due and directing the clerk of the district court of any 

30 county of the state to enter the certificate as a judgment in the docket pursuant to 25-9-301. From the time 
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the judgment is docketed, it becomes a lien upon all real and personal property of the employer. After the 

2 due process requirements of 39-51-1109 and 39-51-2403 have been satisfied, the department may enforce 

3 the judgment 13ursuaAt to Title 25, eRa13ter 13, exee13t tRat tRe through the sheriff or agent authorized to 

4 collect the tax in the same manner as prescribed for execution upon a judgment. A notice of levy may be 

5 made by means of a certified letter by an agent authorized to collect the tax. The department may enforce 

6 the judgment at any time within 10 years of the creation of the lien or the effective date of the lien 

7 whichever is later. 

8 (2) A judgment lien filed pursuant to this section may be renewed for another 1 0-year period 

9 pursuant to the provisions of 25-13-102. 

1 O m@ The lien provided for in subsection ( 1) is not valid against any third party owning an interest 

11 in real or personal property against which the judgment is enforced if: 

12 la) the third party's interest is recorded prior to the entrance of the certificate as a judgment; and 

13 lb) the third party receives from the most recent grantor of the interest a signed affidavit stating 

14 that all taxes, penalties, and interest due from the grantor have been paid. 

1 5 ~Ml A grantor who signs and delivers an affidavit is subject to the penalties imposed by 

16 39-51-3204 if any part of it is untrue. Notwithstanding the provisions of 39-51-3204, the department may 

17 proceed against the employer, liable corporate officer or employee, or liable member or manager of a limited 

18 liability company referred to in 39-51-1105 under tRis seetion or 39-51-1303 or this section, or both, to 

19 collect the delinquent taxes, penalties, and interest. 

20 f4Hfil The lien provided for in subsection ( 1) must be released upon payment in full of the unpaid 

21 taxes, penalties, and accumulated interest. The department may release or may partially release the lien 

22 upon partial payment or whenever the department determines that the release or partial release of the lien 

23 will facilitate the collection of unpaid taxes, penalties, or interest. The department may release the lien if 

24 it determines that the lien is unenforceable." 

25 

26 Section 11. Section 15-1-708, MCA, is amended to read: 

27 "15-1-708. Release of lien. (1) Upon payment in full of the unpaid tax plus penalty, if any, and 

28 accumulated interest, the department shall release the lien acquired by filing the warrant tor distraint. 

29 (2) Upon partial payment or whenever the department determines that a release or partial release 

30 of the lien will facilitate the collection of the unpaid tax, penalty, and interest, the department may release 
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or may partially release the lien acquired by filing the warrant for distraint. The department may release the 

2 lien if it determines that the lien is unenforceable. 

3 QI la) After making all reasonable efforts to collect unpaid taxes, penalties, and interest on the taxes 

4 and penalties, the department may determine a debt to be uncollectible. Upon determining that a debt is 

5 uncollectible, the department may transfer the debt to the state auditor for collection as provided in 

6 17-4-104. 

7 lb) Subject to approval by the department, reasonable fees or costs of collection incurred by the 

8 state auditor may be added to the amount of the debt, including added fees or costs. The debtor is liable 

9 for repayment of the amount of the debt plus fees or costs added pursuant to this subsection. All money 

1 O collected must be returned to the department to be applied to the debt, except that all fees or costs 

11 collected must be retained by the state auditor. If less than the full amount of the debt is collected, the 

12 state auditor shall retain only a proportionate share of the collection fees or costs." 

13 

14 Section 12. Section 39-51-1105, MCA, is amended to read: 

15 "39-51-1105. Liability of corporate officers or employees for taxes, penalties, and interest owed 

16 by corporation. When a corporation susject to Montana corporate law has failes to file the annual 

1 7 corporation report with the Montana soeretaP,' of state as requires s•r law tho sopartrnent shall hole the 

18 presisent, vice prosisont, secretary, and tream1rer jointl•r and se•,·erall•r liasle for any tai1os, J;)enalties, and 

19 interest due for the period in which the corporation is delinquent in filin§ the annual oorporation report. If 

20 the reEJuired annual eerperation report is made and filed after the time SJ;Jeeifieel, such officers rnav not, on 

21 aeeount of prior failure to rnal10 report, se helel liasle for the taKes, penalties, and interest thereafter 

22 aeeruing. 

23 (1) The officer or employee of a corporation whose duty it is to pay the taxes, penalties, and 

24 interest, as provided by 39-51-1103( 1) and (2) and 39-51-11 25( 1) and (2), is liable for the taxes, penalties, 

25 and interest due. 

26 (2) (a) The department shall consider the officer or employee of the corporation individually liable 

27 with the corporation for filing reports and unpaid taxes, penalties, and interest upon a determination that 

28 the individual: 

29 Ii) possessed the authority, duty, and responsibility to file reports and pay taxes on behalf of the 

30 corporation; 
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(ii) possessed the authority on behalf of the corporation to direct the filing of reports and payment 

2 of taxes: or 

3 (iii) possessed the fiscal authority on behalf of the corporation to direct the filing of reports or 

4 payment of other corporate obligations and exercised the authority that resulted in failure to file reports 

5 or pay taxes due. 

6 (b) The department is not limited to considering the elements set forth in subsection (2)(a) to 

7 establish individual liability and may consider any other available information. 

8 (3) In the case of a corporate bankruptcy, the liability of the individual remains unaffected by the 

9 discharge of penalty and interest against the corporation. The individual is liable for any amount of taxes, 

1 O penalties, and interest unpaid by the corporation. 

11 (4) For determining liability for unemployment insurance taxes, penalties, and interest owed, a 

12 member-managed limited liability company must be treated as a partnership, with liability for taxes, 

13 penalties, and interest owed extending to each member. 

14 (5) For determining liability for unemployment insurance taxes, penalties, and interest owed by a 

15 manager-managed limited liability company, the managers of the limited liability company are jointly and 

16 severally liable for any taxes, penalties, and interest owed." 

17 

18 NEW SECTION. Section 13. Collection of unpaid taxes, penalties, and interest by offset. (1) To 

19 collect delinquent taxes, penalties, and interest, the department may direct the offset of any funds due the 

20 debtor from the state, except wages subject to the provisions of 25-13-614 and retirement benefits. The 

21 department, through the state auditor's office, shall provide the debtor with notice of the right to request 

22 a hearing on the offset action. A request for hearing must be made within 30 days of the date of the 

23 notice. 

24 (2) Subject to approval by the department, reasonable fees or costs of collection incurred by the 

25 state auditor may be added to the amount of the debt, including added fees or costs. The debtor is liable 

26 for repayment of the amount of the debt plus fees or costs added pursuant to this subsection. All money 

27 collected must be returned to the department to be applied to the debt, except that all fees or costs 

28 collected must be retained by the state auditor. If less than the full amount of the debt is collected, the 

29 state auditor shall retain only a proportionate share of the collection fees or costs. 

30 (3) The department may file a claim for state funds on behalf of the employer if a claim is required 
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before funds are available for offset. 

2 (4) The debt need not be determined to be uncollectible as provided for in 39-51-3207 before being 

3 transferred for offset. 

4 

5 NEW SECTION. Section 14. Appropriation. f+Ha}1.11J.Af There is appropriated $e8,760 $2§0,000 

6 $68,750 from the general funs UNEMPLOYMENT INSURANCE ADMINISTRATIVE TAX FUNDS to the 

7 department of revenue for the biennium ending June 30, 1997, for a cost-benefit analysis to determine the 

8 feasibility of integrating employer wage reporting and related functions. 

9 {bl The appropriation containos in subsection ( 11 {al is funsos b•( reducin§ the amount soposited 

1 O in the state §eneral fund from tho payment of penalties and interest eolleeted b~• tho department of ro•,onue 

11 pursuant to 1 e 30 321 by the amount of the appropriation contained in subseetion {1 l(al. 

12 (2) There is appropriated $fie,2fi0 from tho worlcors' oompensation taiE account to tho department 

13 of revenue for tho biennium ending Juno 30, 1997, for a cost benefit analysis to determine tho foasibilit'( 

14 of integrating employer wage reporting and rolatos functions. 

15 (31 Thero is appropriated $12§,000 from the unemployment insurance penalty and interest aecount 

16 establishes b•f 39 61 1301 to the department of labor ans industry for the eiennium ensing June 30, 1997, 

17 for a eost benefit analysis to setermine the feasibility of integrating employer wage reporting and related 

18 funetions. 

19 (B) THE APPROPRIATION CONTAINED IN SUBSECTION (1)(A) IS FUNDED BY REDUCING THE 

20 AMOUNT DEPOSITED IN THE STATE GENERAL FUND FROM THE PAYMENT OF PENALTIES AND 

21 INTEREST COLLECTED BY THE DEPARTMENT OF REVENUE PURSUANT TO 15-30-321 BY THE AMOUNT 

22 OF THE APPROPRIATION CONTAINED IN SUBSECTION (1 )(A). 

23 (2) THERE IS APPROPRIATED $56,250 FROM THE WORKERS' COMPENSATION TAX ACCOUNT 

24 TO THE DEPARTMENT OF REVENUE FOR THE BIENNIUM ENDING JUNE 30, 1997, FOR A COST-BENEFIT 

25 ANALYSIS TO DETERMINE THE FEASIBILITY OF INTEGRATING EMPLOYER WAGE REPORTING AND 

26 RELATED FUNCTIONS. 

27 (3) THERE IS APPROPRIATED $125,000FROM THE UNEMPLOYMENT INSURANCE PENAL TY AND 

28 INTEREST ACCOUNT ESTABLISHED BY 39-51-1301 TO THE DEPARTMENT OF LABOR AND INDUSTRY 

29 FOR THE BIENNIUM ENDING JUNE 30, 1997, FOR A COST-BENEFIT ANALYSIS TO DETERMINE THE 

30 FEASIBILITY OF INTEGRATING EMPLOYER WAGE REPORTING AND RELATED FUNCTIONS. 
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NEW SECTION. Section 15. Codification instruction. (1 l [Section 4] is intended to be codified as 

2 an integral part of Title 15, chapter 30, part 2, and the provisions of Title 15, chapter 30, part 2, apply to 

3 [section 4]. 

4 (2) [Section 13) is intended to be codified as an integral part of Title 39, chapter 51, part 13, and 

5 the provisions of Title 39, chapter 51, part 13, apply to [section 131. 

6 

7 NEW SECTION. Section 16. Coordination. If House Bill No. 100 is passed and approved and if 

8 it includes a section that amends 39-51-1105, then the section of House Bill No. 100 that amends 

9 39-51-1105 is void. 

10 

11 NEW SECTION. Section 17. Applicability. (1) [Sections 7 through 10) apply, respectively, to 

12 warrants of distraint filed by the department of revenue and certificates of lien filed by the department of 

13 labor and industry on or after July 1, 1996. 

14 (2) [Section 12] applies to debts incurred on or after July 1, 1996. 

15 

16 NEW SECTION. Section 18. Effective dates. (1) Except as provided in subsections (2) and (3), 

17 [this act] is effective on passage and approval. 

18 (2) [Sections 2 through 41 are effective July 1, 1996. 

19 (3) [Section 14] is effective July 1, 1995. 

20 -END-
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HOUSE BILL NO. 550 

2 INTRODUCED BY KASTEN, BARTLETT, MCCANN, KLAMPE, LARSON, WELDON, SIMON, RANEY, 

3 GAGE, MILLER, MERCER, COCCHIARELLA, BOHLINGER, EWER, CRIPPEN, WATERMAN, CHRISTIAENS, 

4 FORRESTER, BENEDICT, STANG, SQUIRES, FORBES, ZOOK, GROSFIELD, BROWN, HALLIGAN, PECK, 

5 HARRINGTON, T. NELSON 

6 

7 A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING IMPROVED TAXPAYER SERVICE TO BUSINESSES 

8 BY STREAMLINING AND SIMPLIFYING WAGE-BASED REPORTING FOR WITHHOLDING TAX, 

9 UNEMPLOYMENT INSURANCE TAX, AND OLD FUND LIABILITY TAX; PROVIDING A UNIFORM DEFINITION 

10 OF INDEPENDENT CONTRACTOR; PROVIDING AN APPROPRIATION; AMENDING SECTIONS 15-1-211, 

11 15-1-701, 15-1-704, 15-1-708, 15-2-201, 15-30-201, 15-30-303, 39-51-1105, 39-51-1303, 39-51-1304, 

12 AND 39-71-2503, MCA; AND PROVIDING EFFECTIVE DATES AND APPLICABILITY PROVISIONS." 

13 

14 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 
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HOUSE BILL NO. 550 

2 INTRODUCED BY KASTEN, BARTLETT, MCCANN, KLAMPE, LARSON, WELDON, SIMON, RANEY, 

3 GAGE, MILLER, MERCER, COCCHIARELLA, BOHLINGER, EWER, CRIPPEN, WATERMAN, CHRISTIAENS, 

4 FORRESTER, BENEDICT, STANG, SQUIRES, FORBES, ZOOK, GROSFIELD, BROWN, HALLIGAN, PECK, 

5 HARRINGTON, T. NELSON 

6 

7 A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING IMPROVED TAXPAYER SERVICE TO BUSINESSES 

8 BY STREAMLINING AND SIMPLIFYING WAGE-BASED REPORTING FOR WITHHOLDING TAX, 

9 UNEMPLOYMENT INSURANCE TAX, AND OLD FUND LIABILITY TAX; PROVIDING A UNIFORM DEFINITION 

10 OF INDEPENDENT CONTRACTOR; PROVIDING AN APPROPRIATION; AMENDING SECTIONS 15-1-211, 

11 15-1-701, 15-1-704, 15-1-708, 15-2-201, 15-30-201, 15-30-303, 39-51-1105, 39-51-1303, 39-51-1304, 

12 AND 39-71-2503, MCA; AND PROVIDING EFFECTIVE DATES AND APPLICABILITY PROVISIONS." 

13 

14 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

15 

16 Section 1. Section 15-30-201, MCA, is amended to read: 

17 "15-30-201. Definitions. When used in 15-30-201 through 15-30-209, the following definitions 

18 apply: 

19 (1 l "Agricultural labor" includes all services performed on a farm or ranch in connection with 

20 cultivating the soil or in connection with raising or harvesting any agricultural or horticultural commodity, 

21 including the raising, shearing, feeding, caring for, training, and management of livestock, bees, poultry, 

22 and fur-bearing animals and wildlife. 

23 (2) "Employee" includes an officer, employee, or elected public official of the United States, tne 

24 state of Montana, or any political subdivision tl=iernef of the state or any agency or instrumentality of the 

25 United States, the state of Montana, or a political subdivision tl=ieFeef of them. The term "employee" also 

26 includes an officer of a corporation. 

27 (3) "Employer" means the person for whom an individual performs or performed any service, of 

28 whatever nature, as an employee of the person+~ e,1eeIH tl=iat However, if the person for whom the 

29 individual performs or performed the service does not have control of the payment of the wages for the 

30 service, the term "employer" means the person having control of the payment of wages. 
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14) "Independent contractor" means an individual who renders service in the course of an 

2 occupation and: 

3 la) has been and will continue to be free from control or direction over the performance of the 

4 services, both under contract and in fact; and 

5 lbl is engaged in an independently established trade, occupation, profession, or business. 

6 f4H..fil "Wages" means all remunerationL fothe1· than fees paid to a public officialt for services 

7 performed by an employee for rus the employer, including the cash value of all remuneration paid in any 

8 medium other than cash, except that the term does not include remuneration paid: 

9 (a) for active service as a member of the regular armed forces of the United States, as defined in 

10 10 u.s.c. 101 (33); 

11 lb) for agricultural labor as defined in subsection (1 ); 

12 (c) for domestic service in a private home, local college club, or local chapter of a college fraternity 

13 or sorority; 

14 (d) for casual labor not in the course of the employer's trade or business performed in any calendar 

15 quarter by an employee unless the cash remuneration paid for the service is $50 or more and the service 

16 is performed by an individual who is regularly employed by the employer to perform the service. For 

17 purposes of this subsection f4Hel-1§l1gl, an individual is considered to be regularly employed by an employer 

18 during a calendar quarter only if: 

19 Ii) on each of 24 days during a quarter the individual performs service not in the course of the 

20 employer's trade or business for the employer for some, portion of the day; and 

21 (ii) the individual was regularly employed,. fas determined under subsection ( 4 }(d) (i) (5)(d) (iH, by 

22 the employer in the performance of service during the preceding calendar quarter; 

23 (el for services by a citizen or resident of the United States for a foreign government or an 

24 international organization; 

25 (fl for services performed by a duly ordained, commissioned, or licensed minister of a church in 

26 the exercise of his ministry or by a member of a religious order in the exercise of duties required by the 

27 order; 

28 (g) (i) for services performed by an individual under the age of 18 in the delivery or distribution of 

29 newspapers or shopping news, not including delivery or distribution to any point for subsequent delivery 

30 or distribution; or 
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Iii) for services performed by an individual in and at the time of the sale of newspapers or 

magazines to ultimate consumers under an arrangement under which the newspapers or magazines are to 

be sold by him at a fixed price, Ri& the compensation being based on the retention of the excess of the 

price over the amount at which the newspapers or magazines are charged te-i,i.m, whether or not -he the 

individual is guaranteed a minimum amount of compensation for the service or is entitled to be credited with 

the unsold newspapers or magazines turned back; 

(h) for services not in the course of the employer's trade or business to the extent paid in any 

medium other than cash when the payments are in the form of lodgings or meals and the services are 

received by the employee at the request of and for the convenience of the employer; 

(i) to or for an employee as a payment for or a contribution toward the cost of any group plan or 

program which benefits the employee, including but not limited to life insurance, hospitalization insurance 

for the employee or dependents, and employees' club activities; 

(j) for national guard and reserve training as provided in 5 U.S.C. 5517(d); 

(kl as tips, in accordance with section 3402(k) of the Internal Revenue Code of 1954, as amended 

and applicable on January 1, 1983, received by persons tor services rendered by them to patrons of 

premises licensed to provide food, beverage, or lodging; 

(I) by an employer for dependent care assistance actually provided to or on behalf of an employee 

and for which a credit is allowed under 15-30-186 or 1 5-31-131, subject to the limitations provided in 

section 129(b) of the Internal Revenue Code as it read on January 1, 1989. (Subsection {4-Hhl ifilill 

terminates on occurrence of contingency--sec. 3, Ch. 634, L. 1983.) " 

Section 2. Section 1 5-1-211, MCA, is amended to read: 

"15-1-211. Uniform tax review procedure -- notice -- appeal. (1) The department of revenue shall 

provide a uniform tax review procedure for all taxpayers, except as provided in subsection ( 1 )la). 

(a) The tax review procedure described in this section applies to all taxes administered by the 

department and to all issues arising from the administration of taxes, except inheritance taxes, estate taxes, 

afl€I property taxes, and the issue of whether an employer-employee relationship existed between the 

taxpayer and individuals subjecting the taxpayer to the requirements of chapter 30, part 2, or whether the 

employment relationship was that of an independent contractor. The procedure applies to any revised 

assessment of centrally assessed property taxed pursuant to chapter 23. 
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(bl The term "taxpayers", as used in this section, includes all persons determined by the 

2 department to have a potential tax liability. 

3 12) (a) If the department determines that a request for a refund should be denied in whole or part, 

4 it shall notify the taxpayer of the determination. If the department determines that a person has failed to 

5 pay a sufficient tax, interest, or penalty, it shall provide the taxpayer with notice. The notice stops the 

6 running of any applicable statute of limitations regarding the assessment of the tax. 

7 (b) A notice under this section must clearly state: 

8 (i) the reasons for the department's determination that a refund is not due or that tax plus interest 

9 and penalty, if any, is due; 

1 O (ii) the taxpayer's right to a review by the department, anEI l:lis the taxpayer's right to appeal after 

11 a final department decision, and the taxpayer's right to a review of determinations by the department of 

12 labor and industry and board of labor appeals of whether an employer-employee relationship existed 

13 between the taxpayer and certain individuals or whether the employment relationship was that of an 

14 independent contractor; 

15 (iii) failure to notify the department within 30 days will result in a forfeiture of the taxpayer's right 

16 to contest the department's determination under this section or to file an appeal with the state tax appeal 

17 board; 

18 (iv) that the taxpayer has 30 days to either notify the department in writing that fie the taxpayer 

19 does not agree with an assessment or pay the amount assessed; 

20 (v) that a warrant for distraint placing a lien on the taxpayer's property may be issued unless fie 

21 the taxpayer notifies the department that fie the taxpayer disagrees with an assessment or pays within 30 

22 days; and 

23 (vi) that the notice stops the running of the statute of limitations regarding the assessment of the 

24 tax. 

25 (3) (a) A taxpayer shall notify the department, in writing, that fie the taxpayer objects to the 

26 determination within 30 days from the date the notice is mailed. The notification by the taxpayer is not 

27 required to specify the reasons for the disagreement or be in any particular form unless the taxpayer is 

28 objecting to a determination that an employer-employee relationship existed between the taxpayer and 

29 individuals subjecting the taxpayer to the requirements of chapter 30, part 2. If the taxpayer does not noti_fy 

30 the department within 30 days: 
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Ii) an assessment becomes final and the assessed tax, plus any interest and penalty, must be paid; 

2 Iii) the taxpayer waives any further right to review under this section or to appeal to the state tax 

3 appeal board; and 

4 (iii) a warrant for distraint may be issued without further opportunity to be heard on the 

5 assessment. 

6 lb) ill A taxpayer who notifies the department pursuant to subsection (3) (a) that He the taxpayer 

7 disagrees with a tax assessment shall present ftt5 the objections, the reasons for ftt5 the objections, and 

8 any other information to the administrator of the division that administers the tax or to ftt5 the 

9 administrator's designee within 60 days after the notice referred to in subsection (3) la) is mailed. The 

10 reasons for objections may be provided in writing, by telephone, or, if requested by the taxpayer, at an 

11 informal conference. An informal conference is not subject to the Montana Administrative Procedure Act. 

1 2 (ii) An objection received by the department pursuant to subsection (3! (al stating that the taxpayer 

13 disagrees with the department's determination that an employer-employee relationship existed between the 

14 taxpayer and certain individuals subjecting the taxpayer to the requirements of chapter 30, part 2, must 

15 be referred to the department of labor and industry for appeal procedures pursuant to 39-51-2403 and 

16 39-51-2410. 

17 (cl Within 60 days after the taxpayer has presented his objections, as provided in subsection (3)(b), 

18 the administrator or ftt5 2 designee shall issue a written decision addressing the taxpayer's objections and 

19 describing the reasons for the determination. The administrator's decision must also clearly set forth the 

20 taxpayer's review rights. The administrator's decision must be provided to the taxpayer and the director 

21 of revenue. 

22 (4) (a) A taxpayer shall notify the department in writing that He the taxpayer objects to the 

23 administrator's decision within 30 days from the date that the decision is mailed, or He the taxpayer may 

24 appeal to the state tax appeal board as provided in subsection 16). If an objection is not made within 30 

25 days, the administrator's decision and any assessment become final. By failing to object, the taxpayer 

26 waives any further right to review or appeal and a warrant for distraint may be issued without further 

27 opportunity to be heard on the assessment. 

28 (bl Except as provided in subsection (6). a taxpayer who objects to the administrator's decision 

29 pursuant to subsection (4) (a) shall present ftt5 the taxpayer's objections, ftt5 the reasons for the objections, 

30 and any other information to the director of revenue or ftt5 the director's designee within 60 days after the 

~na Leg/stative council 
- 5 - " HB 550 



54th Legislature HB0550.02 

notice referred to in subsection (4)(a) is mailed. The director or Ritr the designee may consider written 

2 information, hold a telephone conference, or conduct an informal conference, none of which are subject 

3 to the Montana Administrative Procedure Act. 

4 (c) Within 60 days after the taxpayer has presented Ritr the objections, the director or Ris the 

5 designee shall issue a written decision addressing thi~ objections and describing the reasons for the 

6 decision. The director's decision is the final decision and assessment of the department. 

7 15) The taxpayer shall pay the assessment within 30 days after being mailed a copy of the final 

8 decision and assessment unless an appeal is filed with the state tax appeal board. If an appeal with the 

9 board is filed within 30 days after the final decision is mailed, payment is not due until final resolution by 

1 O the board or, if further appeals are filed, by the appropriate court. However, any interest required by law 

11 must continue to accrue. 

12 (6) (a) A taxpayer who validly objects to the administrator's decision may elect to file an appeal 

13 with the state tax appeal board. The appeal must be filed within 30 days after mailing an objection to the 

14 administrator's decision. If an appeal is filed, the administrator's decision is the final decision of the 

15 department. 

16 (b) If the director notifies the board within 30 days after an appeal is filed that fie the director has 

1 7 not had an opportunity to review the administrator's decision and fie the director believes that a review may 

18 be helpful in resolving the controversy, the board shall stay the appeal for a time the board considers 

19 reasonable, not to exceed 90 days except by the mutual consent of both parties. The taxpayer shall provide 

20 Ris the taxpayer's objections and reasons for Ritr the objections to the director so that the director or Ris 

21 the director's designee may review the controversy and issue a decision within the period of the stay 

22 granted by the board. If the taxpayer is dissatisfied with the director's decision, the stay must be lifted and 

23 the appeal resumed. 

24 (7) The time limits in this section must be applied and interpreted as provided in Rule 6 of the 

25 Montana Rules of Civil Procedure, including additional time for mailing. Any time limit may be extended by 

26 mutual consent of the department and the taxpayer. The department shall consent to all reasonable 

27 requests for extension of deadlines. 

28 (8) (a) The director of revenue or Ritr the director's designee is authorized to enter into an 

29 agreement with any taxpayer relating to the taxpayer's liability with respect to a tax administered by the 

30 department for any taxable period. 
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(bl An agreement under the provisions of subsection (8)(a) is final and conclusive, and, except 

upon a showing of fraud, malfeasance, or misrepresentation of a material fact: 

(i) the agreement may not be reopened as to matters agreed upon or be modified by any officer, 

employee, or agent of this state; and 

(ii) in any suit, action, or proceeding under the agreement or any determination, assessment, 

collection, payment, abatement, refund, or credit made in accordance with the agreement, the agreement 

may not be annulled, modified, set aside, or disregarded." 

Section 3. Section 15-2-201, MCA, is amended to read: 

"15,2-201. Powers and duties. ( 1 l It shall be[§. the duty of the state tax appeal board to: 

(al prescribe rules for the tax appeal boards of the different counties in the performance of their 

duties and for this purpose may schedule meetings of county tax appeal boards, and it shall be[§. the duty 

of all invited county tax appeal board members to attend if possible, and the cost of their attendance st\all 

must be paid from the appropriation of the state tax appeal board; 

(bl grant, at its discretion, whenever good cause is shown and the need for the hearing is not 

because of taxpayer negligence, permission to a county tax appeal board to meet beyond the normal time 

period provided for in 15-15-101 (21 to hear an appeal. 

(cl hear appeals from decisions of the county tax appeal boards; 

(dl hear appeals from decisions of the department of revenue in regard to business licenses, 

property assessments, taxes, except determinations that an employer-employee relationship existed 

between the taxpayer and individuals subjecting the taxpayer to the requirements of chapter 30, part 2, 

and penalties. 

(21 Oaths to witnesses in any investigation by the state tax appeal board may be administered by 

a member of the board or Ris the member's agent. IA ease aA'( ~ witness s"1all foil to does not obey i1f1V 

s! summons to appear before sai& the board or shall refuse refuses to testify or answer any material 

questions or to produce records, books, papers, or documents when required to do so, S\,leR that failure 

or refusal st\all must be reported to the attorney general, who shall thereupon institute proceedings in the 

proper district court to punish the witness for S\,leR the neglect or refusal. A-Av 8. person who shall testify 

testifies falsely in any material matter under consideration by the board shall be i§. guilty of perjury and 

punished accordingly. Witnesses attending shall receive~ the same compensation as witnesses in the 
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district court. &tl€fl The compensation SRall must be charged to the proper appropriation for the board. 

2 ( 3) The state tax appeal board SRall also ~ bas the duties of an appeal board relating to SH€fl 

3 other matters as may be provided by law." 

4 

5 NEW SECTION. Section 4. Determination of employer status. A final determination by either the 

6 department of labor and industry or the board of labor appeals that an employer-employee relationship 

7 existed between the taxpayer and certain individuals subj1ecting the taxpayer to the requirements of chapter 

8 30, part 2, is conclusive and binding upon the taxpayer and the department. The determination is not 

9 subject to any further administrative or judicial challenge in any proceeding concerning a determination of 

10 the proper amount of state income tax withholding and old fund liability tax to be paid. 

1 1 

1 2 Section 5. Section 15-30-303, MCA, is amended to read: 

13 "15-30-303. Confidentiality of tax records. (11 Except as provided in subsections (7) and 18) or in 

14 accordance with a proper judicial order or as otherwise provided by law, it is unlawful to divulge or make 

15 known in any manner: 

16 la) the amount of income or any particulars s,et forth or disclosed in any individual report or 

1 7 individual return required under this chapter or any other information secured in the administration of this 

18 chapter; or 

19 (b) any federal return or federal return information disclosed on any return or report required by rule 

20 of the department or under this chapter. 

21 (2) la) The officers charged with the custody of the reports and returns may not be required to 

22 produce them or evidence of anything contained in them in an action or proceeding in a court, except in 

23 an action or proceeding: 

24 Ii) to which the department is a party under the provisions of this chapter or any other taxing act; 

25 or 

26 (iii on behalf of a party to any action or proceedings under the provisions of this chapter or other 

27 taxes when the reports or facts shown by the reports are directly involved in the action or proceedings. 

28 (b) The court may require the production of and may admit in evidence only as much of the reports 

29 or of the facts shown by the reports as are pertinent to the action or proceedings. 

30 (3) This section does not prohibit: 
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1 (al the delivery to a taxpayer or the taxpayer's authorized representative of a certified copy of any 

2 return or report filed in connection with the taxpayer's tax; 

3 (b) the publication of statistics classified to prevent the identification of particular reports or returns 

4 and the items of particular reports or returns; or 

5 (cl the inspection by the attorney general or other legal representative of the state of the report 

6 or return of any taxpayer who brings an action to set aside or review the tax based on the report or return 

7 or against whom an action or proceeding has been instituted in accordance with the provisions of 

8 15-30-311. 

9 (4) Reports and returns must be preserved for at least 3 years and may be preserved until the 

10 department orders them to be destroyed. 

11 (5) Any offense against subsections (1) through (4) is punishable by a fine not exceeding $1,000 

12 or by imprisonment in the county jail for a term not exceeding 1 year, or both. If the offender is an officer 

1 3 or employee of the state, the offender must be dismissed from office and may not hold any public office 

14 in this state for a period of 1 year after dismissal. 

15 (6) This section may not be construed to prohibit the department from providing taxpayer return 

16 information and information from employers' payroll withholding reports to: 

17 (a) the department of labor and industry to be used for the purpose of investigation and prevention 

18 of noncompliance, tax evasion, prevent anei eieteot fraudL and abuse under the unemployment oornpensation 

19 program insurance laws; or 

20 (b) the state fund to be used for the purpose of investigation and prevention of noncompliance, 

21 ,cire'1ent anei eieteet fraudL and abuse under the workers' compensation program. 

22 (7) The department may permit the commissioner of internal revenue of the United States or the 

23 proper officer of any state imposing a tax upon the incomes of individuals or the authorized representative 

24 of either officer to inspect the return of income of any individual or may furnish to the officer or an 

25 authorized representative an abstract of the return of income of any individual or supply the officer with 

26 information concerning an item of income contained in a return or disclosed by the report of an investigation 

27 of the income or return of income of an individual, but the permission may be granted or infor.nation 

28 furnished only if the statutes of the United States or of the other state grant substantially similar privileges 

29 to the proper officer of this state charged with the administration of this chapter. 

30 (8) The department shall furnish: 
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(a) to the department of justice all information necessary to identify those persons qualifying for 

2 the additional exemption for blindness pursuant to 15-30-112(4), for the purpose of enabling the 

3 department of justice to administer the provisions of 61-5-105; 

4 (b) to the department of social and rehabilitation services information acquired under 15-30-301, 

5 pertaining to an applicant for public assistance, reasonably necessary for the prevention and detection of 

6 public assistance fraud and abuse, provided notice to the applicant has been given; 

7 (cl to the department of labor and industry for the purpose of prevention and detection of fraud 

8 and abuse in and eligibility for benefits-under the unemployment compensation and workers' compensation 

9 programs information on whether a taxpayer who is the subject of an ongoing investigation by the 

1 O department of labor and industry is an employee, an independent contractor, or self-employed; 

11 (d) to the department of fish, wildlife, and parks specific information that is available from income 

12 tax returns and required under 87-2-102 to establish the residency requirements of an applicant for hunting 

13 and fishing licenses; 

14 (el to the board of regents information required under 20-26-1111; 

15 (f) to the legislative fiscal analyst and the office of budget and program planning individual income 

16 tax information as provided in 5-12-303. The information provided to the office of budget and program 

17 planning must be the same as the information provided to the legislative fiscal analyst. 

18 (g) to the department of transportation the ratio of gross farm income to total gross income based 

19 on the most recent income tax return filed by an applicant applying for a refund under 15-70-223, provided 

20 that notice to the applicant has been given as providedl in 15-70-223. The information obtained by the 

21 department of transportation is subject to the same restrictions on disclosure as are individual income tax 

22 returns." 

23 

24 Section 6. Section 39-71-2503, MCA, is amended to read: 

25 "39-71-2503. Workers' compensation old fund liability tax. (1) (a) There is imposed on each 

26 employer a workers' compensation old fund liability tax in an amount equal to 0.28%, plus the additional 

27 amount of old fund liability tax provided in 39-71-2505, of the employer's payroll in the preceding calendar 

28 quarter, except that if an employer is subject to 15-30-204(2), the tax is an amount equal to 0.28%, plus 

29 the additional amount of old fund liability tax provided in 39-71-2505, of the employer's payroll in the 

30 preceding week. 
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(bl There is imposed on each employee, except workers engaged in the rail industry who are under 

2 the jurisdiction of the federal railroad administration, United States department of transportation, an old 

3 fund liability tax, as provided in 39-71-2505, on the employee's wages in the preceding calendar quarter. 

4 (cl There is imposed on each business of a sole proprietor, on each subchapter S. corporation 

5 shareholder, on each partner of a partnership, and on each member or manager of a limited liability 

6 company a workers' compensation old fund liability tax, as provided in 39-71-2505, on the profit of each 

7 separate business of a sole proprietor and on the distributive share of ordinary income of each shareholder, 

8 partner, or member or manager. 

9 (di A corporate officer of a subchapter S. corporation who receives wages as an employee of the 

1 0 corporation shall pay the old fund liability tax on both the wages and any distributive share of ordinary 

11 income at the employee rate. The subchapter S. corporation is not liable for the tax on the corporate 

12 officer's wages. 

13 (el A corporate officer of a closely held corporation who meets the stock ownership test under 

14 section 542(all2I of the Internal Revenue Code and receives wages as an employee of the corporation is 

15 required to pay the old fund liability tax only on the wages received. The corporation is not liable for the 

16 tax on the corporate officer's wages. 

17 If) This old fund liability tax must be used to reduce the unfunded liability in the state fund incurred 

18 for claims for injuries resulting from accidents that occurred before July 1, 1990. If one or more loans or 

19 bonds are outstanding, the legislature may not reduce the security for repayment of the outstanding loans 

20 or bonds, except that the legislature may forgive payment of a tax or reduce a tax rate for any 12-month 

21 period if the workers' compensation bond repayment account contains on the first day of that period an 

22 amount, regardless of the source, that is in excess of the reserve maintained in the account and that is 

23 equal to the amount needed to pay and dedicated to the payment of the principal, premium, and interest 

24 that must be paid during that period on the outstanding loans or bonds. 

25 (gl Each employer shall maintain the records the department requires concerning the old fund 

26 liability tax. The records are subject to inspection by the department and its employees and agents during 

27 regular business hours. 

28 (hl An employee does not have any right of action against an employer for any money deducted 

29 and withheld from the employee's wages and paid to the state in compliance or intended compliance with 

30 this section. 
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(i) The employer is liable to the state for any amount of old fund liability taxes, plus interest and 

2 penalty, when the employer fails to withhold from an employee's wages or fails to remit to the state the 

3 old fund liability tax required by this section. 

4 (j) A sole proprietor, subchapter S. corporation shareholder, partner of a partnership, or member 

5 or manager of a limited liability company is liable to the slate for the old fund liability tax, plus interest and 

6 penalty, when the sole proprietor, shareholder, partner, or member or manager fails to remit to the state 

7 the old fund liability tax required by this section. 

8 (2) All collections of the tax must be deposited as received in the tax account. The tax is in 

9 addition to any other tax or fee assessed against persons subject to the tax. 

10 (3) (a) On or before the last day of April, July, October, and January, each employer subject to the 

11 tax shall file a return in the form and containing the information required by the department and, except 

12 as provided in subsection (3l(b), pay the amount of tax required by this section to be paid on the 

13 employer's payroll for the preceding calendar quarter and in addition shall remit withholdings for employees' 

14 old fund liability taxes at the same time. 

15 (bl An employer subject to 15-30-204(2) shall remit to the department a weekly payment with its 

16 weekly withholding tax payment in the amount required by subsection (1 )(a) and shall remit withholdings 

17 for employees' old fund liability taxes at the same time. 

18 (cl Tax payments required by subsections ( 1 )(a) and ( 1 )(bl must be made with the return filed 

19 pursuant to 15-30-204. The department shall first credit a payment to the liability under 15-30-202 and 

20 credit any remainder to the workers' compensation tax account provided in 39-71-2504. 

21 (di Tax payments due from sole proprietors, subchapter S. corporation shareholders, partners of 

22 partnerships, and members or managers of limited liability companies must be made with and at the same 

23 time as the returns filed pursuant to 15-30-144 and 15-30-241. The department shall first credit a payment 

24 to the liability under 15-30-103 or 15-30-202 and shall then credit any remainder to the workers' 

25 compensation tax account provided in 39-71-2504. 

26 (41 An employer's officer or employee with the duty to collect, account for, and pay to the 

27 department the amounts due under this section who fails to pay an amount is liable to the state for the 

28 unpaid amount and any penalty and interest relating to that amount. 

29 (51 Returns and remittances under subsection (3) and any information obtained by the department 

30 during an audit are subject to the provisions of 15-30-303, but the department may disclose the information 
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to the department of labor and industry for the purpose of investigation and prevention of noncompliance, 

2 tax evasion, fraud, and abuse under the unemployment insurance laws under circumstances and conditions 

3 that ensure the continued confidentiality of the information. 

4 16) The department of labor and industry and the state fund shall, on July 1, 1991, or as soon after 

5 that sate as possialo, give the department a list of all employers having coverage under any plan 

6 administered or regulated by the department of labor and industry and the state fund. After the lists ha11e 

7 been gi11en to the department, tl=io The department of labor and industry and the state fund shall update 

8 the lists weekly. The department of labor and industry and the state fund shall provide the department with 

9 access to their computer data bases and paper files and records for the purpose of the department's 

10 administration of the tax imposed by this section. 

11 (7) The provisions of Title 15, chapter 30, not in conflict with the provisions of this part regarding 

12 administration, remedies, enforcement, collections, hearings, interest, deficiency assessments, credits for 

13 overpayment, statute of limitations, penalties, estimated taxes, and department rulemaking authority apply 

14 to the tax, to employers, to employees, to sole proprietors, to subchapter S. corporation shareholders, to 

15 partners of partnerships, to members or managers of limited liability companies, and to the department." 

16 

17 Section 7. Section 1 5-1-701, MCA, is amended to read: 

18 "15-1-701. Warrant for distraint. (1) A warrant for distraint is an order, under the official seal of 

19 the department of revenue or of the department of transportation, directed to a sheriff of a county of 

20 Montana or to an agent authorized by law to collect a tax. The order commands the recipient to levy upon 

21 and sell the real and personal property of a delinquent taxpayer. 

22 (2) Upon filing the warrant as provided in 15-1-704, there is a lien against all real and personal 

23 property of the delinquent taxpayer located in the county where the warrant is filed. The resulting lien is 

24 treated in the same manner as a properly docketed judgment lien, and the department may collect 

25 delinquent taxes and enforce the tax lien in the same manner as a judgment is enforced, except that the 

26 department may enforce the judgment lien at any time within 10 years of its creation or effective date, 

27 whichever is later. 

28 (3) A warrant may be issued for the amount of unpaid tax plus penalty, if any, and accumulated 

29 interest. The lien is for the amount indicated on the warrant plus accrued interest from the date of the 

30 warrant." 
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Section 8. Section 15-1-704, MCA, is amended to read: 

2 "15-1-704. Filing with district court. ( 1 I After issuing a warrant, the department may file the 

3 warrant with the clerk of a district court. The clerk shall file the warrant in the judgment docket, with the 

4 name of the taxpayer listed as the judgment debtor. 

5 121 A copy of the filed warrant may be sent by the department to the sheriff or agent authorized 

6 to collect the tax. 

7 ( 31 A judgment lien filed pursuant to this sect11on may be renewed for another 10-year period 

8 pursuant to the provisions of 25-13-102." 

9 

1 O Section 9. Section 39-51-1303, MCA, is amended to read: 

11 "39-51-1303. Collection of unpaid taxes by civil action. 11 I If, after due notice, any employer, liable 

12 corporate officer or employee, or liable member or manager of a limited liability company referred to in 

13 39-51-1105 defaults in any payment of taxes, penalties, or interest theFeBA on the taxes and penalties, the 

14 department may at its discretion initiate a civil action in the name of the Montana department of labor and 

15 industry to collect the amount due, and the employer adjudged in default shall pay the costs of Stl€fi the 

16 action. 

17 121 An action for the collection of taxes due must be brought within 5 years after the due date of 

18 Stl€fi the taxes or it is barred. 

1 9 I 31 The department may pursue its remedy under either this section or 39-51-1304, or both." 

20 

21 Section 10. Section 39-51-1304, MCA, is amended to read: 

22 "39-51-1304. lien for payment of unpaid taxes -- levy and execution. (11 Unpaid taxes, including 

23 penalties and interest assessed theFeeA on the taxes, have the effect of a judgment against the employerL 

24 or liable corporate officer or employee or liable member or manager of a limited liability company referred 

25 to in 39-51-1105, arising at the time 5Hffi that the payments are due. The department may issue a 

26 certificate setting forth the amount of payments due and directing the clerk of the district court of any 

27 county of the state to enter the certificate as a judgment in the docket pursuant to 25-9-301. From the time 

28 the judgment is docketed, it becomes a lien upon all real and personal property of the employer. After the 

29 due process requirements of 39-51-1109 and 39-51-2403 have been satisfied, the department may enforce 

30 the judgment puFsuaAt ta Title 2e, ehapter 13, e11eept that the through the sheriff or agent authorized to 
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collect the tax in the same manner as prescribed for execution upon a judgment. A notice of levy may be 

2 made by means of a certified letter by an agent authorized to collect the tax. The department may enforce 

3 the judgment at any time within 10 years of the creation of the lien or the effective date of the lien 

4 whichever is later. 

5 (2) A judgment lien filed pursuant to this section may be renewed for another 10-year period 

6 pursuant to the provisions of 25-13-102. 

7 f-2+@ The lien provided for in subsection ( 1) is not valid against any third party owning an interest 

8 in real or personal property against which the judgment is enforced if: 

9 (a) the third party's interest is recorded prior to the entrance of the certificate as a judgment; and 

1 0 (b) the third party receives from the most recent grantor of the interest a signed affidavit stating 

11 that all taxes, penalties, and interest due from the granter have been paid. 

12 ~Bl A grantor who signs and delivers an affidavit is subject to the penalties imposed by 

13 39-51-3204 if any part of it is untrue. Notwithstanding the provisions of 39-51-3204, the department may 

14 proceed against the employer, liable corporate officer or employee, or liable member or manager of a limited 

15 liability company referred to in 39-51-1105 under this seetian ar 39-51-1303 or this section, or both, to 

16 collect the delinquent taxes, penalties, and interest. 

17 {4-}J.fil The lien provided for in subsection ( 1) must be released upon payment in full of the unpaid 

18 taxes, penalties, and accumulated interest. The department may release or may partially release the lien 

19 upon partial payment or whenever the department determines that the release or partial release of the lien 

20 will facilitate the collection of unpaid taxes, penalties, or interest. The department may release the lien if 

21 it determines that the lien is unenforceable." 

22 

23 Section 11. Section 15-1-708, MCA, is amended to read: 

24 "15-1-708. Release of lien. (1) Upon payment in full of the unpaid tax plus penalty, if any, and 

25 accumulated interest, the department shall release the lien acquired by filing the warrant for distraint. 

26 (2) Upon partial payment or whenever the department determines that a release or partial release 

27 of the lien will facilitate the collection of the unpaid tax, penalty, and interest, the department may release 

28 or may partially release the lien acquired by filing the warrant for distraint. The department may release the 

29 lien if it determines that the lien is unenforceable. 

30 (3)(a) After making all reasonable efforts to collect unpaid taxes, penalties, and interest on the taxes 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

and penalties, the department may determine a debt to be uncollectible. Upon determining that a debt is 

uncollectible, the department may transfer the debt to the state auditor for collection as orovided in 

17-4-104. 

lb) Subject to approval by the department. reasonable fees or costs of collection incurred by the 

state auditor may be added to the amount of the debt. including added fees or costs. The debtor is liable 

for repayment of the amount of the debt plus fees or costs added pursuant to this subsection. All money 

collected must be returned to the department to be applied to the debt. except that all fees or costs 

collected must be retained by the state auditor. If less than the full amount of the debt is collected, the 

state auditor shall retain only a proportionate share of the collection fees or costs," 

11 Section 12. Section 39-51-1105, MCA, is amended to read: 

12 "39-51-1105. Liability of corporate officers or employees for taxes, penalties, and interest owed 

13 by corporation. Wl'leA a eeFpeFatieA suejeet to MoAtaAa eoFpoFate law l'las failes to file tl'le aAAual 

14 eoFpoFatisA FepoFt witl'I tl'le MoAtaAa seerntaFy of state as rnquimd 13y law the sepaFtmsAt shall hsls the 

15 presideAt, ·,iee prnsideAt, seeretary, aAd tFeasurnF jsiAtly aAd ssYeFally liaele foF aAy taJ(0S,--jct€-ffiJ!ties-,--aoo 

16 iAterest due foF the peFios iA whieh the eeFpoFatioA is EieliAqueAt iA filiA§ tl'le annual esr~Km r:1port. If 

17 the requires aAAual eerpeFatieA Fepert is mase aml files after the time speeifieEi, suel'I officers m,.,y not, SA 

18 aooouAt of prioF failuFe ts mal(e FepoFt, 13e helEi liaele foF tl'le taxes, peAalties, aAs intere&ct-A,Jreafter 

19 aeoruiA§. 

20 11) The officer or employee of a corporation whose duty it is to pay the taxes, penalties, and 

21 interest, as provided by 39-51-1103( 1) and (2) and 39-51-112511) and (2). is liable for the taxes. Denalties. 

22 and interest due. 

23 12) la) The department shall consider the officer or employee of the corporation individually liable 

24 with the corporation for filing reports and unpaid taxes, penalties, and interest upon a determination that 

25 the individual: 

26 (i) possessed the authority, duty, and responsibility to file reports and pay taxes on behalf of the 

27 corporation; 

28 (ii) possessed the authority on behalf of the corporation to direct the filing of reports and payment 

29 of taxes; or 

30 liii) possessed the fiscal authority on behalf of the corporation to direct the filing of reports or 
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payment of other corporate obligations and exercised the authority that resulted in failure to file reports 

2 or pay taxes due. 

3 (bl The department is not limited to considering the elements set forth in subsection (2)(a) to 

4 establish individual liability and may consider any other available information. 

5 13) In the case of a corporate bankruptcy, the liability of the individual remains unaffected by the 

6 discharge of penalty and interest against the corporation. The individual is liable for any amount of taxes. 

7 penalties, and interest unpaid by the corporation. 

8 (4) For determining liability for unemployment insurance taxes, penalties, and interest owed. a 

9 member-managed limited liability company must be treated as a partnership. with liability for taxes. 

10 penalties. and interest owed extending to each member. 

11 {5) For determining liability for unemployment insurance taxes. penalties, and interest owed by a 

12 manager-managed limited liability company, the managers of the limited liability company are jointly and 

13 severally liable for any taxes, penalties, and interest owed." 

14 

15 NEW SECTION. Section 13. Collection of unpaid taxes, penalties, and interest by offset. 11) To 

16 collect delinquent taxes, penalties, and interest, the department may direct the offset of any funds due the 

17 debtor from the state, except wages subject to the provisions of 25-13-614 and retirement benefits. The 

18 department, through the state auditor's office, shall provide the debtor with notice of the right to request 

19 a hearing on the offset action. A request for hearing must be made within 30 days of the date of the 

20 notice. 

21 ( 2) Subject to approval by the department, reasonable fees or costs of collection incurred by the 

22 state auditor may be added to the amount of the debt, including added fees or costs. The debtor is liable 

23 for repayment of the amount of the debt plus fees or costs added pursuant to this subsection. All money 

24 collected must be returned to the department to be applied to the debt, except that all fees or costs 

25 collected must be retained by the state auditor. If less than the full amount of the debt is collected, the 

26 state auditor shall retain only a proportionate share of the collection fees or costs. 

27 (3) The department may file a claim for state funds on behalf of the employer if a claim is required 

28 before funds are available for offset. 

29 (4) The debt need not be determined to be uncollectible as provided for in 39-51-3207 before being 

30 transferred for offset. 
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NEW SECTION. Section 14. Appropriation. ++Hat There is appropriated $§8,760 $250,000 from 

2 the general fund to the department of revenue for the biennium ending June 30, 1997, for a cost-benefit 

3 analysis to determine the feasibility of integrating employer wage reporting and related functions. 

4 1b) The apprepriatien eentained in subseetion ( ·1 )la) is funded 13v reduein§ the aFF1ount depesited 

5 in the state !Jeneral fund froffi the pavffient of penalties a,~d interest eolleeted 13y the departfflent of revenue 

6 pursuant to 16 30 321 13y the aA1ount of the apprepriation eentained in subseetien ( 1 )(a). 

7 (2) There is appropriated $6e,260 froffl the ',Yorl,ers' eOFflf.3ensation tax aeeount to the departfflent 

8 of revenue for the bienniuffl endin§ June 30, 1097, fer a cost 13enefit analysis to deterffline the feasibility 

9 of inte§ratin§ eA1plo•,•er ..... a§e repertin§ and related funetiefls-, 

1 0 (3) There is appropriated $126,000 froffl the une1FRplo~•A1ent insuranee penalty and interest aeeeunt 

11 estal31ished b•,' 30 61 1301 te the departffient ef labor ana industry fer the bienniuffl ending June 30, 1007, 

12 fer a east 13enefit analysis te deterffiine the feasil3ility of inte!Jratin!J eFF1ployer Y,'a!Je reportin!l and related 

13 funetiens. 

14 

15 NEW SECTION. Section 15. Codification instru,ction. ( 1) [Section 41 is intended to be codified as 

16 an integral part of Title 15, chapter 30, part 2, and the provisions of Title 15, chapter 30, part 2, apply to 

1 7 [section 4]. 

18 (2) [Section 13] is intended to be codified as an integral part of Title 39, chapter 51, part 13, and 

19 the provisions of Title 39, chapter 51, part 13, apply to [section 13]. 

20 

21 NEW SECTION. Section 16. Coordination. If House Bill No. 100 is passed and approved and if 

22 it includes a section that amends 39-51-1105, then the section of House Bill No. 100 that amends 

23 39-51-1105 is void. 

24 

25 NEW SECTION. Section 17. Applicability. (1) [Sections 7 through 10] apply, respectively, to 

26 warrants of distraint filed by the department of revenue and certificates of lien filed by the department of 

27 labor and industry on or after July 1, 1996. 

28 (2) [Section 12] applies to debts incurred on or after July 1, 1996. 

29 

30 NEW SECTION. Section 18. Effective dates. (1) Except as provided in subsections (2) and (3), 
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[this act] is effective on passage and approval. 

2 12) [Sections 2 through 41 are effective July 1, 1996. 

3 13) [Section 14] is effective July 1, 1995. 

4 -END-
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SENATE STANDING COMMITTEE REPORT 

.• 

MR. PRESIDENT: 

Page 1 of 1 
March 30, 1995 

We, your committee on Taxation having had under consideration 
HB 550 (third reading copy -- blue), respectfully report that HB 
550 be amended as follows and as so amended be co in. 

That such amendments read: 

1. Page 18, line 5. 
Strike: "J&" 

2. Page 18, lines 19 through 22. 
Strike: subsection (b) in its entirety 

3. Page 19, line 7. 
Following: "Coordination." 
Insert: "(1)" 

4. Page 19, line 10. 
Insert: "(2) If House Bill No. 563 is passed and approved 

transferring debt collection from the state auditor to the 
department of administration, then the reference to "state 
auditor" in 15-1-708 (3) (a) of [this act] is changed to 
"department of administration" and any reference to "state 
auditor" in 17-4-103 is changed to "department"." 

-END-

I-IB sso 
Coard. 
of Senate SENATE 
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HOUSE BILL NO. 550 

2 INTRODUCED BY KASTEN, BARTLETT, MCCANN, KLAMPE, LARSON, WELDON, SIMON, RANEY, 

3 GAGE, MILLER, MERCER, COCCHIARELLA, BOHLINGER, EWER, CRIPPEN, WATERMAN, CHRISTIAENS, 

4 FORRESTER, BENEDICT, STANG, SQUIRES, FORBES, ZOOK, GROSFIELD, BROWN, HALLIGAN, PECK, 

5 HARRINGTON, T. NELSON 

6 

7 A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING IMPROVED TAXPAYER SERVICE TO BUSINESSES 

8 BY STREAMLINING AND SIMPLIFYING WAGE-BASED REPORTING FOR WITHHOLDING TAX, 

9 UNEMPLOYMENT INSURANCE TAX, AND OLD FUND LIABILITY TAX; PROVIDING A UNIFORM DEFINITION 

10 OF INDEPENDENT CONTRACTOR; PROVIDING AN APPROPRIATION; AMENDING SECTIONS 15-1-211, 

11 15-1-701, 15-1-704, 15-1-708, 15-2-201, 15-30-201, 15-30-303, 39-51-1105, 39-51-1303, 39-51-1304, 

12 AND 39-71-2503, MCA; AND PROVIDING EFFECTIVE DATES AND APPLICABILITY PROVISIONS." 

13 

14 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

15 

16 Section 1. Section 15-30-201, MCA, is amended to read: 

17 "15-30-201. Definitions. When used in 15-30-201 through 15-30-209, the following definitions 

18 apply: 

19 ( 1) "Agricultural labor" includes all services performed on a farm or ranch in connection with 

20 cultivating the soil or in connection with raising or harvesting any agricultural or horticultural commodity, 

21 including the raising, shearing, feeding, caring for, training, and management of livestock, bees, poultry, 

22 and fur-bearing animals and wildlife. 

23 (2) "Employee" includes an officer, employee, or elected public official of the United States, the 

24 state of Montana, or any political subdivision ti'loFOof of the state or any agency or instrumentality of the 

25 United States, the state of Montana, or a political subdivision ti'loFoof of them. The term "employee" also 

26 includes an officer of a corporation. 

27 (3) "Employer" means the person for whom an individual performs or performed any service, of 

28 whatever nature, as an employee of the persont~ 011oof!t tlclat However, if the person for whom the 

29 individual performs or performed the service does not have control of the payment of the wages for the 

30 · service, the term "employer" means the person having control of the payment of wages. 
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(4) "Independent contractor" means an individual who renders service in the course of an 

2 occupation and: 

3 (a) has been and will continue to be free from control or direction over the performance of the 

4 services, both under contract and in fact; and 

5 (b) is engaged in an independently established trade. occupation. profession. or business. 

6 f4Hfil "Wages" means all remuneration, fother than fees paid to a public official}, for services 

7 performed by an employee for Ais the employer, including the cash value of all remuneration paid in any 

8 medium other than cash, except that the term does not include remuneration paid: 

9 (a) for active service as a member of the regular armed forces of the United States, as defined in 

10 10 u.s.c. 101 (33); 

11 (bl for agricultural labor as defined in subsection ( 1 ); 

1 2 (c) for domestic service in a private home, local college club, or local chapter of a college fraternity 

1 3 or sorority; 

14 (d) for casual labor not in the course of the employer's trade or business performed in any calendar 

15 quarter by an employee unless the cash remuneration paid for the service is $50 or more and the service 

16 is performed by an individual who is regularly employed by the employer to perform the service. For 

1 7 purposes of this subsection ~J.fil.J..gl, an individual is considered to be regularly employed by an employer 

18 during a calendar quarter only if: 

19 (ii on each of 24 days during a quarter the individual performs service not in the course of the 

20 employer's trade or business for the employer for some portion of the day; and 

21 (ii) the individual was regularly employed, fas determined under subsection (4)(a)(i) (5)(d)(ilh by 

22 the employer in the performance of service during the preceding calendar quarter; 

23 (e) for services by a citizen or resident of the United States for a foreign government or an 

24 international organization; 

25 (f) for services performed by a duly ordained, commissioned, or licensed minister of a church in 

26 the exercise of his ministry or by a member of a religious order in the exercise of duties required by the 

27 order; 

28 (g) (ii for services performed by an individual under the age of 18 in the delivery or distribution of 

29 newspapers or shopping news, not including delivery or distribution to any point for subsequent delivery 

30 or distribution; or 
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(ii) for services performed by an individual in and at the time of the sale of newspapers or 

2 magazines to ultimate consumers under an arrangement under which the newspapers or magazines are to 

3 be sold av him at a fixed price, /:!is the compensation being based on the retention of the excess of the 

4 price over the amount at which the newspapers or magazines are charged tEH.iffi, whether or not i'te the 

5 individual is guaranteed a minimum amount of compensation for the service or is entitled to be credited with 

6 the unsold newspapers or magazines turned back; 

7 (h) for services not in the course of the employer's trade or business to the extent paid in any 

8 medium other than cash when the payments are in the form of lodgings or meals and the services are 

9 received by the employee at the request of and for the convenience of the employer; 

10 (i) to or for an employee as a payment for or a contribution toward the cost of any group plan or 

11 program which benefits the employee, including but not limited to life insurance, hospitalization insurance 

12 for the employee or dependents, and employees' club activities; 

13 (j) for national guard and reserve training as provided in 5 U.S.C. 5517(d); 

14 (k) as tips, in accordance with section 3402(k) of the Internal Revenue Code of 1954, as amended 

15 and applicable on January 1, 1983, received by persons for services rendered by them to patrons of 

16 premises licensed to provide food, beverage, or lodging; 

17 (I) by an employer for dependent care assistance actually provided to or on behalf of an employee 

18 and for which a credit is allowed under 15-30-186 or 1 5-31-131, subject to the limitations provided in 

19 section 129(b) of the Internal Revenue Code as it read on January 1, 1989. (Subsection f4J-W @ill 

20 terminates on occurrence of contingency--sec. 3, Ch. 634, L. 1983.) " 

21 

22 Section 2. Section 15-1-211, MCA, is amended to read: 

23 "15-1-211. Uniform tax review procedure -- notice -- appeal. ( 1) The department of revenue shall 

24 provide a uniform tax review procedure for all taxpayers, except as provided in subsection ( 1 )(a). 

25 (a) The tax review procedure described in this section applies to all taxes administered by the 

26 department and to all issues arising from the administration of taxes. except inheritance taxes, estate taxes, 

27 afl9 property taxes. and the issue of whether an employer-employee relationship existed between the 

28 taxpayer and individuals subjecting the taxpayer to the requirements of chapter 30, part 2, or whether the 

29 employment relationship was that of an independent contractor. The procedure applies to any revised 

30 assessment of centrally assessed property taxed pursuant to chapter 23. 
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(b) The term "taxpayers", as used in this section, includes all persons determined by the 

2 department to have a potential tax liability. 

3 (2) (a) If the department determines that a request for a refund should be denied in whole or part, 

4 it shall notify the taxpayer of the determination. If the department determines that a person has failed to 

5 pay a sufficient tax, interest, or penalty, it shall provide the taxpayer with notice. The notice stops the 

6 running of any applicable statute of limitations regarding the assessment of the tax. 

7 (b) A notice under this section must clearly state: 

8 Ii) the reasons for the department's determination that a refund is not due or that tax plus interest 

9 and penalty, if any, is due; 

1 O (ii) the taxpayer's right to a review by the departmentL and his the taxpayer's right to appeal after 

11 a final department decision, and the taxpayer's right to a review of determinations by the department of 

12 labor and industry and board of labor appeals of whether an employer-employee relationship existed 

13 between the taxpayer and certain individuals or whether the employment relationship was that of an 

14 independent contractor; 

15 (iii) failure to notify the department within 30 days will result in a forfeiture of the taxpayer's right 

16 to contest the department's determination under this section or to file an appeal with the state tax appeal 

17 board; 

18 liv) that the taxpayer has 30 days to either notify the department in writing that !:le the taxpayer 

19 does not agree with an assessment or pay the amount assessed; 

20 (v) that a warrant for distraint placing a lien on the taxpayer's property may be issued unless !:le 

21 the taxpayer notifies the department that !:le the taxpayer disagrees with an assessment or pays within 30 

22 days; and 

23 (vi) that the notice stops the running of the statute of limitations regarding the assessment of the 

24 tax. 

25 (3) (a) A taxpayer shall notify the department, in writing, that !:le the taxpayer objects to the 

26 determination within 30 days from the date the notice is mailed. The notification by the taxpayer is not 

27 required to specify the reasons for the disagreement or be in any particular form unless the taxpayer is 

28 objecting to a determination that an employer-employee relationship existed between the taxpayer and 

29 individuals subjecting the taxpayer to the requirements of chapter 30, part 2. If the taxpayer does not notify 

30 the department within 30 days: 
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2 
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(i) an assessment becomes final and the assessed tax, plus any interest and penalty, must be paid; 

(ii) the taxpayer waives any further right to review under this section or to appeal to the state tax 

appeal board; and 

(iii) a warrant for distraint may be issued without further opportunity to be heard on the 

assessment. 

(b) ill A taxpayer who notifies the department pursuant to subsection (3) (a) that Re the taxpayer 

disagrees with a tax assessment shall present Ri5 the objections, the reasons for Ri5 the objections, and 

any other information to the administrator of the division that administers the tax or to Ri5 the 

administrator's designee within 60 days after the notice referred to in subsection (3)(a) is mailed. The 

reasons for objections may be provided in writing, by telephone, or, if requested by the taxpayer, at an 

informal conference. An informal conference is not subject to the Montana Administrative Procedure Act. 

(ii) An objection received by the department pursuant to subsection (3l(al stating that the taxpayer 

disagrees with the department's determination that an employer-employee relationship existed between the 

taxpayer and certain in,jividuals subjecting the taxpayer to the requirements of chapter 30, part 2. must 

be referred to the department of labor and industry for appeal procedures pursuant to 39-51-2403 and 

39-51-2410. 

(c) Within 60 days after the taxpayer has presented his objections, as provided in subsection (3)(b), 

the administrator or Ri5 i! designee shall issue a written decision addressing the taxpayer's objections and 

describing the reasons for the determination. The administrator's decision must also clearly set forth the 

taxpayer's review rights. The administrator's decision must be provided to the taxpayer and the director 

of revenue. 

(4) (a) A taxpayer shall notify the department in writing that Re the taxpayer objects to the 

administrator's decision within 30 days from the date that the decision is mailed, or Re the taxpayer may 

appeal to the state tax appeal board as provided in subsection (6). If an objection is not made within 30 

days, the administrator's decision and any assessment become final. By failing to object, the taxpayer 

waives any further right to review or appeal and a warrant for distraint may be issued without further 

opportunity to be heard on the assessment. 

(b) Except as provided in subsection 16), a taxpayer who objects to the administrator's decision 

pursuant to subsection (4) (a) shall present Ri5 the taxpayer's objections, Ri5 the reasons for the objections, 

and any other information to the director of revenue or Ri5 the director's designee within 60 days after the 
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1 notice referred to in subsection (4)(al is mailed. The director or His the designee may consider written 

2 information, hold a telephone conference, or conduct an informal conference, none of which are subject 

3 to the Montana Administrative Procedure Act. 

4 (cl Within 60 days after the taxpayer has presented His the objections, the director or His the 

5 designee shall issue a written decision addressing the objections and describing the reasons for the 

6 decision. The director's decision is the final decision and assessment of the department. 

7 (5l The taxpayer shall pay the assessment within 30 days after being mailed a copy of the final 

8 decision and assessment unless an appeal is filed with the state tax appeal board. If an appeal with the 

9 board is filed within 30 days after the final decision is mailed, payment is not due until final resolution by 

1 O the board or, if further appeals are filed, by the appropriate court. However, any interest required by law 

11 must continue to accrue. 

12 (6) (al A taxpayer who validly objects to the administrator's decision may elect to file an appeal 

13 with the state tax appeal board. The appeal must be filed within 30 days after mailing an objection to the 

14 administrator's decision. If an appeal is filed, the administrator's decision is the final decision of the 

15 department. 

16 (bl If the director notifies the board within 30 days after an appeal is filed that i:ie the director has 

17 not had an opportunity to review the administrator's decision and Re the director believes that a review may 

18 be helpful in resolving the controversy, the board shall stay the appeal for a time the board considers 

19 reasonable, not to exceed 90 days except by the mutual consent of both parties. The taxpayer shall provide 

20 His the taxpayer's objections and reasons for His the objections to the director so that the director or His 

21 the director's designee may review the controversy and issue a decision within the period of the stay 

22 granted by the board. If the taxpayer is dissatisfied with the director's decision, the stay must be lifted and 

23 the appeal resumed. 

24 (7) The time limits in this section must be applied and interpreted as provided in Rule 6 of the 

25 Montana Rules of Civil Procedure, including additional time for mailing. Any time limit may be extended by 

26 mutual consent of the department and the taxpayer. The department shall consent to all reasonable 

27 requests for extension of deadlines. 

28 (8) (a) The director of revenue or His the director's designee is authorized to enter into an 

29 agreement with any taxpayer relating to the taxpayer's liability with respect to a tax administered by the 

30 department for any taxable period. 
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(b) An agreement under the provisions of subsection (8)(a) is final and conclusive, and, except 

2 upon a showing of fraud, malfeasance, or misrepresentation of a material fact: 

3 (i) the agreement may not be reopened as to matters agreed upon or be modified by any officer, 

4 employee, or agent of this state; and 

5 (ii) in any suit, action, or proceeding under the agreement or any determination, assessment, 

6 collection, payment, abatement, refund, or credit made in accordance with the agreement, the agreement 

7 may not be annulled, modified, set aside, or disregarded." 

8 

9 Section 3. Section 15-2-201, MCA, is amended to read: 

10 "15-2-201. Powers and duties. (1) It shall 00 i§. the duty of the state tax appeal board to: 

11 (a) prescribe rules for the tax appeal boards of the different counties in the performance of their 

12 duties and for this purpose may schedule meetings of county tax appeal boards, and it shall 00 i§. the duty 

13 of all invited county tax appeal board members to attend if possible, and the cost of their attendance sl=laU 

14 must be paid from the appropriation of the state tax appeal board; 

15 (b) grant, at its discretion, whenever good cause is shown and the need for the hearing is not 

16 because of taxpayer negligence, permission to a county tax appeal board to meet beyond the normal time 

17 period provided for in 15-15-101 (2) to hear an appeal. 

18 (c) hear appeals from decisions of the county tax appeal boards; 

19 (d) hear appeals from decisions of the department of revenue in regard to business licenses, 

20 property assessments, taxes, except determinations that an employer-employee relationship existed 

21 between the taxpayer and individuals subjecting the taxpayer to the requirements of chapter 30. part 2. 

22 and penalties. 

23 (2) Oaths to witnesses in any investigation by the state tax appeal board may be administered by 

24 a member of the board or flis the member's agent. IA saso aA'f !L£ witness shall fail to does not obey afl'f 

25 .!! summons to appear before saiti the board or shall Feh1se refuses to testify or answer any material 

26 questions or to produce records, books, papers, or documents when required to do so, StJeH that failure 

27 or refusal sl=laU must be reported to the attorney general, who shall thereupon institute proceedings in the 

28 proper district court to punish the witness for StJeH the neglect or refusal. Aw; 8. person who shall testif•r 

29 testifies falsely in any material matter under consideration by the board shall lcle i§. guilty of perjury and 

30 punished accordingly. Witnesses attending shall receive "6 the same compensation as witnesses in the 
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district court. ~ The compensation Sfla!l must be charged to the proper appropriation for the board. 

2 (3) The state tax appeal board Sfla!l also MVe has the duties of an appeal board relating to~ 

3 other matters as may be provid'ld by law." 

4 

5 NEW SECTION. Section 4. Determination of employer status. A final determination by either the 

6 department of labor and industry or the board of labor appeals that an employer-employee relationship 

7 existed between the taxpayer and certain individuals subjecting the taxpayer to the requirements of chapter 

8 30, part 2, is eensh,1sive ana 13inain€J 1c1f3en tt:le tmEf3ayer ana tt:le Sef3artR'lent. Tt:le aeterR'linatien WHICH 

9 MAY BE SUBJECT TO JUDICIAL REVIEW. AS PROVIDED IN 39-51-2404, AT THE DISCRETION OF THE 

10 TAX PA YER. is not subject to any further administrative or judicial challenge in any proceeding BEFORE OR 

11 WITH THE DEPARTMENT OF REVENUE concerning a determination of the proper amount of state income 

12 tax withholding and old fund liability tax to be paid. 

13 

14 Section 5. Section 15-30-303, MCA, is amended to read: 

15 "15-30-303. Confidentiality of tax records. ( 1) Except as provided in subsections (7) and (8) or in 

16 accordance with a proper judicial order or as otherwise provided by law, it is unlawful to divulge or make 

1 7 known in any manner: 

18 (a) the amount of income or any particulars set forth or disclosed in any individual report or 

19 individual return required under this chapter or any other information secured in the administration of this 

20 chapter; or 

21 (b) any federal return or federal return information disclosed on any return or report required by rule 

22 of the department or under this chapter. 

23 (2) (a) The officers charged with the custody of the reports and returns may not be required to 

24 produce them or evidence of anything contained in them in an action or proceeding in a court, except in 

25 an action or proceeding: 

26 (i) to which the department is a party under the provisions of this chapter or any other taxing act; 

27 

28 

or 

(ii) on behalf of a party to any action or proceedings under the provisions of this chapter or other 

29 taxes when the reports or facts shown by the reports are directly involved in the action or proceedings. 

30 (b) The court may require the production of and may admit in evidence only as much of the reports 
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or of the facts shown by the reports as are pertinent to the action or proceedings. 

2 (3) This section does not prohibit: 

3 (a) the delivery to a taxpayer or the taxpayer's authorized representative of a certified copy of any 

4 return or report filed in connection with the taxpayer's tax; 

5 (b) the publication of statistics classified to prevent the identification of particular reports or returns 

6 and the items of particular reports or returns; or 

7 (c) the inspection by the attorney general or other legal representative of the state of the report 

8 or return of any taxpayer who brings an action to set aside or review the tax based on the report or return 

9 or against whom an action or proceeding has been instituted in accordance with the provisions of 

1 0 1 5-30-311 . 

11 (4) Reports and returns must be preserved for at least 3 years and may be preserved until the 

1 2 department orders them to be destroyed. 

13 (5) Any offense against subsections ( 1) through (41 is punishable by a fine not exceeding $1,000 

14 or by imprisonment in the county jail for a term not exceeding 1 year, or both. If the offender is an officer 

15 or employee of the state, the offender must be dismissed from office and may not hold any public office 

16 in this state for a period of 1 year after dismissal. 

17 (6) This section may not be construed to prohibit the department from providing taxpayer return 

18 information and information from employers' payroll withholding reports to: 

19 (al the department of labor and industry to be used for the purpose of investigation and prevention 

20 of noncompliance, tax evasion, oreveAt aAel eleteet fraudL and abuse under the unemployment oemp□AsatieA 

21 program insurance laws; or 

22 (bl the state fund to be used for the purpose of investigation and prevention of noncompliance, 

23 proveAt aAel eleteet fraudL and abuse under the workers' compensation program. 

24 (71 The department may permit the commissioner of internal revenue of tho United States or the 

25 proper officer of any state imposing a tax upon the incomes of individuals or the authorized representative 

26 of either officer to inspect the return of income of any individual or may furnish to the officer or an 

27 authorized representative an abstract of the return of income of any individual or supply the officer with 

28 information concerning an item of income contained in a return or disclosed by the report of an investigation 

29 of the income or return of income of an individual, but the permission may be granted or information 

30 furnished only if the statutes of the United States or of the other state grant substantially similar privileges 
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to the proper officer of this state charged with the administration of this chapter. 

2 (8l The department shall furnish: 

3 (al to the department of justice all information necessary to identify those persons qualifying for 

4 the additional exemption for blindness pursuant to 15-30-112(41, for the purpose of enabling the 

5 department of justice to administer the provisions of 61-5-105; 

6 (bl to the department of social and rehabilitation services information acquired under 1 5-30-301, 

7 pertaining to an applicant for public assistance, reasonably necessary for the prevention and detection of 

8 public assistance fraud and abuse, provided notice to the applicant has been given; 

9 (cl to the department of labor and industry for the purpose of prevention and detection of fraud 

1 0 and abuse in and eligibility for benefits under the unemployment compensation and workers' compensation 

11 programs information on whether a taxpayer who is the subject of an ongoing investigation by the 

12 department of labor and industry is an employee, an independent contractor, or self-employed; 

13 (d) to the department of fish, wildlife, and parks specific information that is available from income 

14 tax returns and required under 87-2-102 to establish the residency requirements of an applicant for hunting 

1 5 and fishing licenses; 

16 (e) to the board of regents information required under 20-26-1111; 

1 7 (f) to the legislative fiscal analyst and the office of budget and program planning individual income 

18 tax information as provided in 5-12-303. The information provided to the office of budget and program 

1 9 planning must be the same as the information provided to the legislative fiscal analyst. 

20 (g) to the department of transportation the ratio of gross farm income to total gross income based 

21 on the most recent income tax return filed by an applicant applying for a refund under 15-70-223, provided 

22 that notice to the applicant has been given as provided in 15-70-223. The information obtained by the 

23 department of transportation is subject to the same restrictions on disclosure as are individual income tax 

24 returns." 

25 

26 Section 6. Section 39-71-2503, MCA, is amended to read: 

27 "39-71-2503. Workers' compef"sation old fund liability tax. (1) (a) There is imposed on each 

28 employer a workers' compensation old fund liability tax in an amount equal to 0.28%, plus the additional 

29 amount of old fund liability tax provided in 39-71-2505, of the employer's payroll in the preceding calendar 

30 quarter, except that if an employer is subject to 15-30-204(2), the tax is an amount equal to 0.28%, plus 
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the additional amount of old fund liability tax provided in 39-71-2505, of the employer's payroll in the 

2 preceding week. 

3 (b) There is imposed on each employee, except workers engaged in the rail industry who are under 

4 the jurisdiction of the federal railroad administration, United States department of transportation, an old 

5 fund liability tax, as provided in 39-71-2505, on the employee's wages in the preceding calendar quarter. 

6 (cl There is imposed on each business of a sole proprietor, on each subchapter S. corporation 

7 shareholder, on each partner of a partnership, and on each member or manager of a limited liability 

8 company a workers' compensation old fund liability tax, as provided in 39-71-2505, on the profit of each 

9 separate business of a sole proprietor and on the distributive share of ordinary income of each shareholder, 

10 partner, or member or manager. 

11 (d) A corporate officer of a subchapter S. corporation who receives wages as an employee of the 

1 2 corporation shall pay the old fund liability tax on both the wages and any distributive share of ordinary 

13 income at the employee rate. The subchapter S. corporation is not liable for the tax on the corporate 

14 officer's wages. 

1 5 (el A corporate officer of a closely held corporation who meets the stock ownership test under 

16 section 542(a)(2) of the Internal Revenue Code and receives wages as an employee of the corporation is 

17 required to pay the old fund liability tax only on the wages received. The corporation is not liable for the 

18 tax on the corporate officer's wages. 

19 (f) This old fund liability tax must be used to reduce the unfunded liability in the state fund incurred 

20 for claims for injuries resulting from accidents that occurred before July 1, 1990. If one or more loans or 

21 bonds are outstanding, the legislature may not reduce the security for repayment of the outstanding loans 

22 or bonds, except that the legislature may forgive payment of a tax or reduce a tax rate for any 1 2-month 

23 period if the workers' compensation bond repayment account contains on the first day of that period an 

24 amount, regardless of the source, that is in excess of the reserve maintained in the account and that is 

25 equal to the amount needed to pay and dedicated to the payment of the principal, premium, and interest 

26 that must be paid during that period on the outstanding loans or bonds. 

27 (g) Each employer shall maintain the records the department requires concerning the old fund 

28 liability tax. The records are subject to inspection by the department and its employees and agents during 

29 regular business hours. 

30 (h) An employee does not have any right of action against an employer for any money deducted 
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and withheld from the employee's wages and paid to th':! state in compliance or intended compliance with 

2 this section. 

3 (i) The employer is liable to the state for any amount of old fund liability taxes, plus interest and 

4 penalty, when the employer fails to withhold from an employee's wages or fails to remit to the state the 

5 old fund liability tax required by this section. 

6 (j) A sole proprietor, subchapter S. corporation shareholder, partner of a partnership, or member 

7 or manager of a limited liability company is liable to the state for the old fund liability tax, plus interest and 

8 penalty, when the sole proprietor, shareholder, partner, or. member or manager fails to remit to the state 

9 the old fund liability tax required by this section. 

1 O (2) All collections of the tax must be deposited as received in the tax account. The tax is in 

11 addition to any other tax or fee assessed against persons subject to the tax. 

12 (3) (a) On or before the last day of April, July, October, and January, each employer subject to the 

13 tax shall file a return in the form and containing the information required by the department and, except 

14 as provided in subsection (3)1b). pay the amount of tax required by this section to be paid on the 

15 employer's payroll for the preceding calendar quarter and in addition shall remit withholdings for employees' 

16 old fund liability taxes at the same time. 

17 (b) An employer subject to 15-30-204(2) shall remit to the department a weekly payment with its 

18 weekly withholding tax payment in the amount required by subsection (1 )la) and shall remit withholdings 

19 for employees' old fund liability taxes at the same time. 

20 le) Tax payments required by subsections 11 )(a) and ( 1 )(b) must be made with the return filed 

21 pursuant to 15-30-204. The department shall first credit a payment to the liability under 15-30-202 and 

22 credit any remainder to the workers' compensation tax account provided in 39-71-2504. 

23 (d) Tax payments due from sole proprietors, subchapter S. corporation shareholders, partners of 

24 partnerships, and members or managers of limited liability companies must be made with and at the same 

25 time as the returns filed pursuant to 15-30-144 and 15-30-241. The department shall first credit a payment 

26 to the liability under 15-30-103 or 15-30-202 and shall then credit any remainder to the workers' 

27 compensation tax account provided in 39-71-2504. 

28 (4) An employer's officer or employee with the duty to collect, account for, and pay to the 

29 department the amounts due under this section who fails to pay an amount is liable to the state for the 

30 unpaid amount and any penalty and interest relating to that amount. 
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1 (5) Returns and remittances under subsection (3) and any information obtained by the department 

2 during an audit are subject to the provisions of 15-30-303, but the department may disclose the information 

3 to the department of labor and industry for the purpose of investigation and prevention of noncompliance, 

4 tax evasion, fraud, and abuse under the unemployment insurance laws under circumstances and conditions 

5 that ensure the continued confidentiality of the information. 

6 (6) The department of labor and industry and the state fund shall, aA J1c.1ly 1, 1991, er as seeA after 

7 that Elate as 13essielo, give the department a list of all employers having coverage under any plan 

8 administered or regulated by the department of labor and industry and the state fund. JI.Her tho lists have 

9 eoeA !!iYOA te the clo13artFAeAt, tho Tho department of labor and industry and the state fund shall update 

10 the lists weekly. The department of labor and industry and the state fund shall provide the department with 

11 access to their computer data bases and paper files and records for the purpose of the department's 

12 administration of the tax imposed by this section. 

13 (7) The provisions of Title 15, chapter 30, not in conflict with the provisions of this part regarding 

14 administration, remedies, enforcement, collections, hearings, interest, deficiency assessments, credits for 

15 overpayment, statute of limitations, penalties, estimated taxes, and department rulemaking authority apply 

16 to the tax, to employers, to employees, to sole proprietors, to subchapter S. corporation shareholders, to 

1 7 partners of partnerships, to members or managers of limited liability companies, and to the department." 

18 

19 Section 7. Section 15-1-701, MCA, is amended to read: 

20 "15-1-701. Warrant for distraint. (1) A warrant for distraint is an order, under the official seal of 

21 the department of revenue or of the department of transportation, directed to a sheriff of a county of 

22 Montana or to an agent authorized by law to collect a tax. The order commands the recipient to levy upon 

23 and sell the real and personal property of a delinquent taxpayer. 

24 (2) Upon filing the warrant as provided in 15-1-704, there is a lien against all real and personal 

25 property of the delinquent taxpayer located in the county where the warrant is filed. The resulting lien is 

26 treated in the same manner as a properly docketed judgment lien, and the department may collect 

27 delinquent taxes and enforce the tax lien in the same manner as a judgment is enforced, except that the 

28 department may enforce the judgment lien at any time within 10 years of its creation or effective date, 

29 whichever is later. 

30 13) A warrant may be issued for the amount of unpaid tax plus penalty, if any, and accumulated 
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1 interest. The lien is for the amount indicated on the warrant plus accrued interest from the date of the 

2 warrant." 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

Section 8. Section 15-1-704, MCA, is amended to read: 

"15-1-704. Filing with district court. ( 1) After issuing a warrant, the department may file the 

warrant with the clerk of a district court. The clerk shall file the warrant in the judgment docket, with the 

name of the taxpayer listed as the judgment debtor. 

12) A copy of the filed warrant may be sent by the department to the sheriff or agent authorized 

to collect the tax. 

(3) A judgment lien filed pursuant to this section may be renewed for another 10-year period 

pursuant to the provisions of 25-13-102." 

Section 9. Section 39-51-1303, MCA, is amended to read: 

"39-51-1303. Collection of unpaid taxes by civil action. ( 1) If, after due notice, any employer, liable 

corporate officer or employee, or liable member or manager of a limited liability company referred to in 

39-51-1105 defaults in any payment of taxes, penalties, or interest HiereoA on the taxes and penalties, the 

department may at its discretion initiate a civil action in the name of the Montana department of labor and 

industry to collect the amount due, and the employer adjudged in default shall pay the costs of 5ttefl the 

19 action. 

20 12) An action for the collection of taxes due must be brought within 5 years after the due date of 

21 ~ the taxes or it is barred. 

22 13) The department may pursue its remedy under either this section or 39-51-1304, or both." 

23 

24 Section 10. Section 39-51-1304, MCA, is amended to read: 

25 "39-51-1304. Lien for payment of unpaid taxes -- levy and execution. (1) Unpaid taxes, including 

26 penalties and interest assessed thereon on the taxes, have the effect of a judgment against the employer L 

27 or liable corporate officer or employee or liable member or manager of a limited liability company referred 

28 to in 39-51-1105, arising at the time 5ttefl that the payments are due. The department may issue a 

29 certificate setting forth the amount of payments due and directing the clerk of the district court of any 

30 county of the state to enter the certificate as a judgment in the docket pursuant to 25-9-301. From the time 
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the judgment is docketed, it becomes a lien upon all real and personal property of the employer. After the 

2 due process requirements of 39-51-1109 and 39-51-2403 have been satisfied, the department may enforce 

3 the judgment ,:,ursuant te Title 26, etcia,:,ter 13, eiwe,:,t ttciat Hie through the sheriff or agent authorized to 

4 collect the tax in the same manner as prescribed for execution upon a judgment. A notice of levy may be 

5 made by means of a certified letter by an agent authorized to collect the tax. The department may enforce 

6 the judgment at any time within 10 years of the creation of the lien or the effective date of the lien, 

7 whichever is later. 

8 {2) A judgment lien filed pursuant to this section may be renewed for another 10-year period 

9 pursuant to the provisions of 25-13-102. 

1 O Ql-@ The lien provided for in subsection ( 1) is not valid against any third party owning an interest 

11 in real or personal property against which the judgment is enforced if: 

12 (a) the third party's interest is recorded prior to the entrance of the certificate as a judgment; and 

13 (b) the third party receives from the most recent grantor of the interest a signed affidavit stating 

14 that all taxes, penalties, and interest due from the grantor have been paid. 

15 ~iil. A grantor who signs and delivers an affidavit is subject to the penalties imposed by 

16 39-51-3204 if any part of it is untrue. Notwithstanding the provisions of 39-51-3204, the department may 

17 proceed against the employer, liable corporate officer or employee, or liable member or manager of a limited 

18 liability company referred to in 39-51-1105 under tRis seetien er 39-51-1303 or this section, or both, to 

19 collect the delinquent taxes, penalties, and interest. 

20 f4Hfil The lien provided for in subsection ( 1) must be released upon payment in full of the unpaid 

21 taxes, penalties, and accumulated interest. The department may release or may partially release the lien 

22 upon partial payment or whenever the department determines that the release or partial release of the lien 

23 will facilitate the collection of unpaid taxes, penalties, or interest. The department may release the lien if 

24 it determines that the lien is unenforceable." 

25 

26 Section 11. Section 15-1-708, MCA, is amended to read: 

27 "15-1-708. Release of lien. (1) Upon payment in full of the unpaid tax plus penalty, if any, and 

28 accumulated interest, the department shall release the lien acquired by filing the warrant for distraint. 

29 (2) Upon partial payment or whenever the department determines that a release or partial release 

30 of tho lien will facilitate the collection of the unpaid tax, penalty, and interest, the department may release 
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or may partially release the lien acquired by filing the warrant for distraint. The department may release the 

2 lien if it determines that the lien is unenforceable. 

3 (3)(a) After making all reasonable efforts to collect unpaid taxes, penalties, and interest on the taxes 

4 and penalties, the department may determine a debt to be uncollectible. Upon determining that a debt is 

5 uncollectible, the department may transfer the debt to the state auditor for collection as provided in 

6 17-4-104. 

7 jb) Subject to approval by the department, reasonable fees or costs of collection incurred by the 

8 state auditor may be added to the amount of the debt, including added fees or costs. The debtor is liable 

9 for repayment of the amount of the debt plus fees or costs added pursuant to this subsection. All money 

1 0 collected must be returned to the department to be applied to the debt, except that all fees or costs 

11 collected must be retained by the state auditor. If less than the full amount of the debt is collected, the 

12 state auditor shall retain only a proportionate share of the collection fees or costs." 

13 

14 Section 12. Section 39-51-1105, MCA, is amended to read: 

15 "39-51-1105. Liability of corporate officers or employees for taxes, penalties, and interest owed 

16 by corporation. 1Nhen a eerporatien suejeot to Montana eorperate law has failed ts file the annual 

1 7 eerperatien repert wit"1 t"1e Mentana seeretar>~ of state as re(luired e~· law t"1e department s"1all "1eld t"1e 

18 president, >riee president, seeretary, and treasurer jeintly and seYerallv liaele for any tanes, penalties, and 

19 interest flue for the perieEl in whieh the eorperation is delin(luent in filing the annual eorporation repert. If 

20 the re(luired annual eerporatien repert is rnade and filed after t"1e tirne speeified, sue"1 offieers rnay not, en 

21 aeeount of prior failure to rnake repert, ee held liaele fer t"1e ta!les, penalties, and interest t"1ereafter 

22 aeeruing. 

23 ( 1l The officer or employee of a corporation whose duty it is to pay the taxes, penalties, and 

24 interest, as provided by 39-51-1103( 1) and (2) and 39-51-1125( 1) and (2), is liable for the taxes, penalties, 

25 and interest due. 

26 (2) (a) The department shall consider the officer or employee of the corporation individually liable 

27 with the corporation for filing reports anc unpaid taxes, penalties, and interest upon a determination that 

28 the individual: 

29 (i) possessed the authority, duty, and responsibility to file reports and pay taxes on behalf of the 

30 corporation; 
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1 Iii) possessed the authority on behalf of the corporation to direct the filing of reports and payment 

2 of taxes: or 

3 (iii) possessed the fiscal authority on behalf of the corporation to direct the filing of reports or 

4 payment of other corporate obligations and exercised the authority that resulted in failure to file reports 

5 or pay taxes due. 

6 (bl The department is not limited to considering the elements set forth in subsection (2)(a) to 

7 establish individual liability and may consider any other available information. 

8 (3) In the case of a corporate bankruptcy, the liability of the individual remains unaffected by the 

9 discharge of penalty and interest against the corporation. The individual is liable for any amount of taxes, 

1 O penalties, and interest unpaid by the corporation. 

11 (4) For determining liability for unemployment insurance taxes, penalties, and interest owed, a 

12 member-managed limited liability company must be treated as a partnership, with liability for taxes, 

13 penalties, and interest owed extending to each member. 

14 15) For determining liability for unemployment insurance taxes. penalties, and interest owed by a 

15 manager-managed limited liability company, the managers of the limited liability company are jointly and 

16 severally liable for any taxes, penalties, and interest owed." 

17 

18 NEW SECTION. Section 13. Collection of unpaid taxes, penalties, and interest by offset. (1) To 

19 collect delinquent taxes, penalties, and interest, the department may direct the offset of any funds due the 

20 debtor from the state, except wages subject to the provisions of 25-13-614 and retirement benefits. The 

21 department, through the state auditor's office, shall provide the debtor with notice of the right to request 

22 a hearing on the offset action. A request for hearing must .be made within 30 days of the date of the 

23 notice. 

24 (2) Subject to approval by the department, reasonable fees or costs of collection incurred by the 

25 state auditor may be added to the amount of the debt, including added fees or costs. The debtor is liable 

26 for repayment of the amount of the debt plus fees or costs added pursuant to this subsection. All money 

27 collected must be returned to the. department to be applied to the debt, except that all fees or costs 

28 collected must be retained by the state auditor. If less than the full amount of the debt is collected, the 

29 state auditor shall retain only a proportionate share of the collection fees or costs. 

30 (3) The department may file a claim for state funds on behalf of the employer if a claim is required 
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before funds are available for offset. 

2 (4) The debt need not be determined to be uncollectible as provided for in 39-51-3207 before being 

3 transferred for offset. 

4 

5 NEW SECTION. Section 14. Appropriation. H+i;:ll-1.llf8± There is appropriated $68,760 $260,000 

6 $68,750 from the §OAOFal fuAs UNEMPLOYMENT INSURANCE ADMINISTRATIVE TAX FUNDS to the 

7 department of revenue for the biennium ending June 30, 1997, for a cost-benefit analysis to determine the 

8 feasibility of integrating employer wage reporting and related functions. 

9 (bl Ttie apprnpriatioA eontaiAeG in subseetioA ( 1 l(al is funGeG b1( resueiA§ ttie aFAount GepositeG 

1 O iA tl:le state §eAeral fuAs freFA ttie pa'(FAeAt ef peAalties aAs iAterest eolleetes b·,- ttie separtFAeAt of revenue 

11 peirsuant to 16 30 321 by tAe aFAouAt of tAe 0!;119ropriatien eoAtaineG in subseetion ( 11 (a). 

12 (21 There is appro!;lriateG $66,260 frnFA tAe weFkers' eom19eAsation taM aeeouAt to the SO!;lartmeAt 

13 of re•,eAue for tRe bieAniuFA enGiA§ June 30, 1997, for a eost beAofit aAal•,-sis to seterrnine the feasibility 

14 of inte§ratiA§ employer wa§e ropertiA§ BAG relates funetions. 

15 (31 There is appropriates $126,000 from the uAOm!;lloyment insuranee peAalty anG iAterest aeeeuAt 

16 establishes ey 39 61 1301 to the Gepartrnent of labor BAG inGustP/ for tRo biennium enGin§ June 30, 1997, 

17 for a oost benefit analysis to sotermiAe the feasibility of inte§ratin§ employer 'NB§O roportin§ ans relates 

1 8 funetions. 

19 (Bl Tl-IE APPROPRIATIO~J cmlTAl~JED l~I SUBSECTlmJ (1 )(Al IS FU~IDED BY REDUCING Tl-IE 

20 /\MOU~IT DEPOSITED l~I Tl-IE STATE GE~JEFl/lb FUND FROM Tl-IE PAYMENT OF PE~JAbTIES AND 

21 l~ITEREST COLLECTED BY Tl-IE DEPARTMENT OF REVE~JUE PUFISUA~JT TO 16 30 321 BY Tl-IE AMOU~JT 

22 OF Tl-IE APPROPRIATION cmlTAl~JED IN SUBSECTION (1 JIAJ. 

23 (2) THERE IS APPROPRIATED $56,250 FROM THE WORKERS' COMPENSATION TAX ACCOUNT 

24 TO THE DEPARTMENT OF REVENUE FOR THE BIENNIUM ENDING JUNE 30, 1997, FOR A COST-BENEFIT 

25 ANALYSIS TO DETERMINE THE FEASIBILITY OF INTEGRATING EMPLOYER WAGE REPORTING AND 

26 RELATED FUNCTIONS. 

27 (3) THERE IS APPROPRIATED $125,000 FROM THE UNEMPLOYMENT INSURANCE PENAL TY AND 

28 INTEREST ACCOUNT ESTABLISHED BY 39-51-1301 TO THE DEPARTMENT OF LABOR AND INDUSTRY 

29 FOR THE BIENNIUM ENDING JUNE 30, 1997, FOR A COST-BENEFIT ANALYSIS TO DETERMINE THE 

30 FEASIBILITY OF INTEGRATING EMPLOYER WAGE REPORTING AND RELATED FUNCTIONS. 
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1 NEW SECTION. Section 15. Codification instruction. (11 [Section 4] is intended to be codified as 

2 an integral part of Title 15, chapter 30, part 2, and the provisions of Title 15, chapter 30, part 2, apply to 

3 [section 4]. 

4 (2) [Section 13] is intended to be codified as an integral part of Title 39, chapter 51, part 13, and 

5 the provisions of Title 39, chapter 51, part 13, apply to [section 13]. 

6 

7 NEW SECTION. Section 16. Coordination. ill If House Bill No. 100 is passed and approved and 

8 if it includes a section that amends 39-51- 1105, then the section of House Bill No. 100 that amends 

9 39-51-1105 is void. 

10 (2) IF HOUSE BILL NO. 563 IS PASSED AND APPROVED TRANSFERRING DEBT COLLECTION 

11 FROM THE STATE AUDITOR TO THE DEPARTMENT OF ADMINISTRATION, THEN THE REFERENCE TO 

12 "STATE AUDITOR" IN 15-1-708(3)(A} OF [THIS ACT] IS CHANGED TO "DEPARTMENT OF 

13 ADMINISTRATION" AND ANY REFERENCE TO "STATE AUDITOR" IN 17-4-103 IS CHANGED TO 

14 "DEPARTMENT". 

15 

16 NEW SECTION. Section 17. Applicability. (1) [Sections 7 through 10] apply, respectively, to 

17 warrants of distraint filed by the department of revenue and certificates of lien filed by the department of 

18 labor and industry on or after July 1, 1996. 

19 12) [Section 12] applies to debts incurred on or after July 1, 1996. 

20 

21 NEW SECTION. Section 18. Effective dates. (1 I Except as provided in subsections (2) and (3), 

22 [this act] is effective on passage and approval. 

23 12) [Sections 2 through 4] are effective July 1, 1996. 

24 (3) [Section 14] is effective July 1, 1995. 

25 -END-
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