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4 A N ACT ENTITLED: "AN ACT AMENDING THE YOUTH ACCESS 

5 CONTROL ACT; ASSESSING TOBACCO EDUCATION FEES; REQUIRING LICENSE SUSPENSIONS FOR 

6 PERSONS FAILING TO COMPLY WITH THE LAW; PROVIDING FOR THE DISPLAY OF WARNING SIGNS; 

7 REQUIRING CIGARETTES TO BE SOLD IN A PACKAGE CONTAINING THE USUAL AND CUSTOMARY 

8 NUMBER OF CIGARETTES; AUTHORIZING MORE STRINGENT LOCAL REGULATIONS; PROVIDING 

9 STATUTORY APPROPRIATIONS; AND AMENDING SECTIONS 16-11-144, 16-11-304, 16-11-307, 

10 16-11-308, 16-11-311, AND 17-7-502, MCA." 

11 

12 BE IT ENACTED BY THE LEGISLATURE OF THE STA TE OF MONTANA: 

13 

14 Section 1. Section 16-11-144, MCA, is amended to read: 

1 5 "16-11-144. Revocation or suspension of license. ( 1) The department may revoke or suspend the 

16 license of any wholesaler, subjobber, retailer, 8-f cigarette vendor, or person licensed under 16-11-303 for 

17 failure to comply with any provision of this part ~L The Montana Cigarette Sales Act !Title 16, chapter 

18 10). the Youth Access to Tobacco Products Control Act (Title 16, chapter 11. part 3), aflG or with any 

19 lawful rule of the department made pursuant to saie those laws. 

20 12) Af\y 6 person aggrieved by~.!! revocation or suspension may apply to the department for 

21 a hearingL which £Hall must be open to the publicL and may further appeal to the court. 

22 (3) When a license has been Eitllv- revoked, fie.!! license Sfiall may not again isstle be issued to Slclfil\ 

23 the licensee for a period of 1 year tl:1ereafter after revocation. When a license has been Eitllv- suspended, 

24 the suspension may be for any period not to exceed 1 year. 

25 (4) Afl',f 6 person who s"1all sell sells cigarettes after flis the person's license has been revoked or 

26 suspended is guilty of a misdemeanor and £Hall must be punished as "1ereiRafter provided in this part, and 

27 all cigarettes in flis the person's possession £Hall must be seized and forfeited to the state." 

28 

29 

30 

Section 2. Section 16-11-304, MCA, is amended to read: 

"16-11-304. Signs. A retail seller of tobacco products shall conspicuously display, at each place 
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on the premises at which tobacco products are displayed and sold, a sign that is to be provided without 

2 charge by the department of revenue that states: "Montana law prohibits the sale of tobacco products to 

3 persons under 1 8 years -of age."" 

4 

5 Section 3. Section 16-11-307, MCA, is amended to read: 

6 "16-11-307. Distribution of tobacco products in other than sealed packages prohibited. A person 

7 may not distribute a tobacco product for commercial purposes in other than a sealed package that is 

8 provided by the manufacturer and that contains the health warning required by federal law. The sealed 

g package must contain the usual and customary number of cigarettes sold in one package." 

10 

11 Section 4. Section 16-11-308, MCA, is amended to read: 

12 "16-11-308. Penalties Tobacco education fee. (1) Failure to obtain a license as required by 

13 16-11-303 or to post signs as provided in 16-11-304 is punishable by a civil penalty of $100. 

14 (2) A person who violates 16-11-305( 1) R'la•f BO J3lmishoa Bl' a oivil 13onalty of $100. A s1:1BS0E11:1ent 

15 violation within 1 year is 131:1nishable by a eivil 13onalty of $200. A Hciira ·,iolation is 131:1nishaBle BY a oivil 

16 13enalty of $ :300 if two violations oemmea within the 2 year perioa prior to that •,<iolation. A fo1:1rth violation 

17 is 131:1nishaBle B'f a oi·,il 13enalty of $600 if throe or R'lore violations oee1:1rroa within tho 2 l'ear 13eriod 13rior 

18 to that \'iolation. within a 3-year period shall be punished as follows: 

19 la) A first offense is punishable by a written notice of violation to be sent by the department of 

20 corrections and human services to the owner of the establishment. 

21 (b) A second offense is punishable by assessment against the owner of the establishment of a 

22 tobacco education fee of $500, and the employee or other person who sold the tobacco product, the 

23 establishment manager, and the establishment owner, if the owner is a sole proprietor or partner, shall read 

24 and view the tobacco education material. 

25 (c) A third offense is punishable by suspension of the licenses required by 16-11-120 and 

26 16-11-303 for 3 months. 

27 (d) A fourth and subsequent offense is punishable by suspension of the licenses required by 

28 16-11-1 20 and 16-11-303 for 1 year. 

29 (3) A person who violates 16-11-307 within a 3-year period may be punished under either 

30 subsection ( 1) or (2). 
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(41 After 2 years from the first violation, if a person has not received notice of any further 

2 violations, a second violation is considered a first violation for the purposes of this section. 

3 (5) A license may not be reissued after suspension under subsection ( 1 )(cl or ( 1 Hdl unless tobacco 

4 education fees are paid in full. 

5 (3) /\ person who violates 16 11 307 is §Uilty of a misdemeanor and upon eon,·ietion is liable for 

6 a eivil penalty of not more than $100 fer the first •;iolation. /\ subsequent violation is pun1shasle ay a oivil 

7 penalty of not more than $200. /\ thirs or suasequent •;iolation is punishaale B'f a ei¥il penalty of not moro 

8 than $e00. 

9 (4) /\ lieense ho Iser is not suajeet to a ei•;il penalty under subseetien 12) for a violatien ay his 

10 em13loyee or a§ent if the sale was witF10ut the knowled§e of the Ii sense holder ans the Ii sense holser shows 

11 that the license holser had in 13laee a system to 13re'>'ent '>'iolations et 16 11 30011). 

12 (e) The eeunty attorney of the eounty in wt:iiet:i a ei·,il penalty is im13esed under subseetion (2) sl=iall 

13 inform the dopartment of re11enue of tl=ie im13ositien of tl=io penalty 

14 (6) Tobacco education fees must be assessed and collected by the department of corrections and 

15 human services. Notice of an assessment pursuant to this section must be made by the department of 

16 corrections and human services within 30 days of the alleged violation by certified letter addressed to the 

17 establishment owner or manager. The notice must include the opportunity for an assessment conference 

18 on the matter within 15 days after notice is given at the request of the owner or manager. An assessment 

19 conference is not a contested case as defined in the Montana Administrative Procedure Act. The 

20 department of corrections and human services shall keep minutes by audio recording or in writing of each 

21 assessment conference, and the minutes are public records. 

22 (7) In a license suspension proceeding under subsection 18). a final determination by the 

23 department of corrections and human services that a person has violated the requirements of 16-11-304, 

24 16-11-305( 1). or 16-11-307 is conclusive and binding upon the person committing the violation and the 

25 department of revenue. The determination by the department of corrections and human services is not 

26 subject to administrative or judicial appeal pursuant to the Montana Administrative Procedure Act. 

27 (81 The tobacco education material referred to in this section must be provided by the department 

28 of corrections and human services in the form of written and video self-teaching materials. Upon 

29 completion of the self-teaching materials, the establishment owner or manager shall execute a written 

30 statement on a form provided by the department of corrections and human services verifying that the 
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employee, owner, or manager, as appropriate, has read and viewed the self-teaching material and shall 

return the statement and the self-teaching video to the department of corrections and human services. 

(9) Upon the fourth and subsequent violation of this section, the department of corrections and 

human services shall notify the department of revenue in writing to initiate suspension of the licenses 

required by 16-11-120 and 16-11-303 and shall notify the licensee in writing of the alleged fourth violation 

and of the referral of the licensee's record of violations to the department of revenue for suspension of the 

licenses pursuant to 16-11-144 and this section. The department of revenue shall review the record of 

violations and may initiate license suspension proceedings in accordance with 16-11-144. If, upon a review 

of the record of violations, the department of revenue declines to initiate suspension proceedings, the fourth 

violation may not be charged against the licensee for the purposes of this section. 

( 10) Fees assessed pursuant to this section must be deposited in an account in the state special 

revenue fund. One-half of the money in the account is statutorily appropriated, as provided in 17-7-502, 

to the department of corrections and human services to defray the costs of the tobacco education program. 

One-half of the money in the account is statutorily appropriated. as provided in 17-7-502, to the 

department of revenue to defray the department's costs of implementing its duties pursuant to 16-11-144 

and this section." 

NEW SECTION. Section 5. Inspection and notification of violation required. 11) The department 

of corrections and human services shall conduct inspections of persons selling or distributing tobacco 

products to determine compliance with 16-11-303, 16-11-304, 16-11-305( 11, 16-11-306, and 16-11-307. 

Inspections may be conducted directly by the department of corrections and human services or may be 

provided for by contract or by other means. Persons found to be in violation of the requirements of this 

part or the rules of the department of corrections and human services must be notified in writing by the 

department of corrections and human services of the facts of the violation and the penalties provided by 

this part. 

(2) The department of corrections and human services shall provide documentation of alleged 

violations of 16-11-303, 16-11-305, 16-11-306, and 16-11-307 to the department of revenue. 

Section 6. Section 16-11-311, MCA, is amended to read: 

"16-11-311. Local regulations. A local government may by ordinance adopt regulations on the 

~na Leg/stative counclt 
- 4 -



54th Legislature LC0030.01 

subjects of 16-11-301 through 16-11-308 that are - more stringent than 16-11-301 through 16-11-308." 

2 

3 

4 

Section 7. Section 17-7-502, MCA, is amended to read: 

"17-7-502. Statutory appropriations -- definition -- requisites for validity. 11) A statutory 

5 appropriation is an appropriation made by permanent law that authorizes spending by a state agency 

6 without the need for a biennial legislative appropriation or budget amendment. 

7 (2) Except as provided in subsection 14), to be effective, a statutory appropriation must comply 

8 with both of the following provisions: 

9 (a) The law containing the statutory authority must be listed in subsection (3). 

10 lb) The law or portion of the law making a statutory appropriation must specifically state that a 

11 statutory appropriation is made as provided in this section. 

12 (3) The following laws are the only laws containing statutory appropriations: 2-9-202; 2-17-105; 

13 2-18-812; 3-5-901; 5-13-403; 10-3-203; 10-3-312; 10-3-314; 10-4-301; 15-1-111; 15-23-706; 

14 15-25-123; 15-31-702; 15-36-112; 15-37-117; 15-38-202; 15-65-121; 15-70-101; 16-1-404; 16-1-410; 

15 16-1-411; 16-11-308; 17-3-106; 17-3-212; 17-5-404; 17-5-424; 17-5-704; 17-5-804; 17-6-101; 

16 17-6-201; 17-6-409; 17-7-304; 18-11-112; 19-2-502; 19-6-709; 19-9-1007; 19-15-101; 19-17-301; 

1 7 19-18-512; 19-18-51 3; 19-18-606; 19-19-205; 19-19-305; 19-19-506; 20-4-109; 20-8-111; 20-9-361; 

18 20-26-1403; 20-26-1503; 23-2-823; 23-5-1 36; 23-5-306; 23-5-409; 23-5-61 0; 23-5-612; 23-5-631; 

19 23-7-301; 23-7-402; 27-12-206; 32-1-537; 37-43-204; 37-51-501; 39-71-503; 39-71-907; 39-71-2321; 

20 39-71-2504; 44-12-206; 44-13-102; 50-5-232; 50-40-206; 53-6-150; 53-24-206; 60-2-220; 61-2-107; 

21 67-3-205; 75-1-1101; 75-5-507; 75-5-1108; 75-11-313; 76-12-123; 77-1-808; 80-2-103; 80-2-222; 

22 80-4-416; 80-11-310; 81-5-111; 82-11-136; 82-11-161; 85-1-220; 85-20-402; 90-3-301; 90-4-215; 

23 90-6-331; 90-7-220; 90-9-306; and 90-14-107. 

24 14) There is a statutory appropriation to pay the principal, interest, premiums, and costs of issuing, 

25 paying, and securing all bonds, notes, or other obligations, as due, that have been authorized and issued 

26 pursuant to the laws of Montana. Agencies that have entered into agreements authorized by the laws of 

27 Montana to pay the state treasurer, for deposit in accordance with 17-2-101 through 17-2-107, as 

28 determined by the state treasurer, an amount sufficient to pay the principal and interest as due on the 

29 bonds or notes have statutory appropriation authority for the payments. (In subsection 13): pursuant to 

30 sec. 7, Ch. 567, L. 1991, the inclusion of 1 9-6-709 terminates upon death of last recipient eligible for 
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supplemental benefit; and pursuant to sec. 1 5, Ch. 534, L. 1 993, the inclusion of 90-14-107 terminates 

2 July 1, 1995.)" 

3 

4 NEW SECTION. Section 8. Codification instruction. [Section 51 is intended to be codified as an 

5 integral part of Title 16, chapter 11, part 3, and the provisions of Title 16, chapter 11, part 3, apply to 

6 [section 5 I. 

7 -END-
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for HB0539. as introduced 

DESCRIPTION OF PROPOSED LEGISLATION: 
A bill amending the Youth Access to Tobacco Products Control Act, authorizing more stringent 
local regulations and providing statutory appropriations. 

ASSUMPTIONS: 
1. The Department of Corrections and Human Services (OCHS) will contract with outside 

vendors in compliance with the Administrative Rules of Montana for the inspections of 
any wholesaler, subjobber, retailer, cigarette vendor, or person licensed under 16-11-
303, MCA, for failure to comply with the provisions of the Montana Cigarette Sales Act. 
The funding for this contract will be from existing Substance Abuse Prevention and 
Treatment Block Grant funds. 

2. The tobacco education fees must be deposited in an account in the state special 
revenue fund. One-half of the money in this account is statutorily appropriated 
to OCHS to defray the costs of the tobacco education program. One-half of the 
money in this account is statutorily appropriated to the Department of Revenue 
(DOR) to defray its costs of implementing the provisions of this bill. 

3. It is assumed that all fines collected will be expended for the purposes intended by 
law. 

6. OCHS estimates there will be 20 second or subsequent violations in FY96, creating 
$10,000 in revenue (20 x $500), and 15 second or subsequent violations in FY97, 
creating $7,500 in revenue. 

FISCAL IMPACT: 

Expenditures: 
FY96 FY97 

OCHS & DOR: Difference Difference 

Operating expenses 10,000 10,000 

Funding: 
Tobacco education SSR (02) 10,000 10,000 

Revenues: 
Fines (02) 10,000 10,000 

DAVE LEWIS, BUDGET DIRECTOR 
Office of Budget and Program Planning 

DATE 

Fiscal Note for HB0539. as introduced 

\-\1!:> 531 
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1 HOUSE BILL NO. 539 

HB0539.02 

APPROVED BY COM ON 
HUMAN SERVICES & AGING 

2 INTRODUCED BY SOFT, GROSFIELD, KLAMPE, PECK, ECK, MCGEE, CHRISTIAENS, CLARK, 

3 SIMPKINS, JACOBSON, GRIMES, WELLS, BROWN, BARNHART 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT AMENDING THE YOUTH ACCESS TO TOBACCO PRODUCTS 

6 CONTROL ACT; ASSESSING TOBACCO EDUCATION FEES; REQUIRING LICENSE SUSPENSIONS FOR 

7 PERSONS FAILING TO COMPLY WITH THE LAW; PROVIDING FOR THE DISPLAY OF WARNING SIGNS; 

8 FIEQUIFll~lG CIGARETTES TO BE SOLD l~l A PACKAGE CO~lTAINING THE USUAL A~lD CUSTOMARY 

9 ~lUMBEFI 0~ CIGARETTES; PROHIBITING THE SALE OF SINGLE CIGARETTES; AUTHORIZING MORE 

10 STRINGENT LOCAL REGULATIONS; PROVIDING STATUTORY APPROPRIATIONS; AND AMENDING 

11 SECTIONS 16-11-144, 16-11-304, 16-11-307, 16-11-308, 16-11-311, AND 17-7-502, MCA." 

12 

13 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

14 

15 Section 1. Section 16-11-144, MCA, is amended to read: 

16 "16-11-144. Revocation or suspension of license. (1) The department may revoke or suspend the 

17 license of any wholesaler, subjobber, retailer, ef cigarette vendor, or person licensed under 16-11-303 for 

18 failure to comply with any provision of this part Gf-efL The Montana Cigarette Sales Act (Title 16, chapter 

19 10), the Youth Access to Tobacco Products Control Act I Title 16, chapter 11, part 3), a-Re or with any 

20 lawful rule of the department made pursuant to satt:I those laws. 

21 (2) Af'r'f 8_ person aggrieved by S\ffiR .!! revocation or suspension may apply to the department for 

22 a hearingL which sllall must be open to the publicL and may further appeal to the court. 

23 (3) When a license has been ffiWr revoked, - .!! license sllall may not again issue be issued to 5tlefl 

24 the licensee for a period of 1 year lRoFoaftor after revocation. When a license has been ffiWJ' suspended, 

25 the suspension may be for any period not to exceed 1 year. 

26 (4) Af'r'f A person who shall sell sells cigarettes after i'lis the person's license has been revoked or 

27 suspended is guilty of a misdemeanor and sllall must be punished as hereiAafter provided in this part, and 

28 all cigarettes in i'lis the person's possession sllall must be seized and forfeited to the state." 

29 

30 Section 2. Section 16-11-304, MCA, is amended to read: 

~na Let1lstatl11e counclt 
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"16-11-304. Signs. A retail seller of tobacco products shall conspicuously display, at each place 

2 on the premises at which tobacco products are displayed and sold, a sign that is to be provided without 

3 charge by the department of revenue that states: "Montana law prohibits the sale of tobacco products to 

4 persons under 18 years of age."" 

5 

6 Section 3. Section 1 6-11-307, MCA, is amended to read: 

7 "16-11-307. Distribution of tobacco products in other than sealed packages prohibited. A person 

8 may not distribute a tobacco product for commercial purposes in other than a sealed package that is 

9 provided by the manufacturer and that contains the health warning required by federal law. The sealed 

1 O paol( □ EjO must oontain the usual and oustomary number of ei§arettes sold in one package. SINGLE 

11 CIGARETTES MAY NOT BE SOLD." 

12 

13 Section 4. Section 16-11-308, MCA, is amended to read: 

14 "16-11-308. PeAalties Tobacco education fee. (1) Failure to obtain a license as required by 

15 16-11-303 or to post signs as provided in 16-11-304 is punishable by a civil penalty of $100. THE 

16 DEPARTMENT MAY COLLECT THE PENAL TY IN THE MANNER PROVIDED FOR THE COLLECTION OF 

17 OTHER DEBTS. 

18 (2) A person who violates 16-11-305(1) OR 16-11-307 may be punished by a ei•;il penalty of 

19 $100. A subsequent violation within 1 year is punishasle sy a civil penalty of $~-A-third violation is 

20 punishable sy a civil penalt•( of $:300 if two violations oeeurred within the 2 year period prior to that 

21 •;iolation. A fourth violation is punishable by a oi~•il penalty of $ eOO if throe or rnoro ~·iolations oeourrod 

22 within the 2 year period prior to that violation. within a 3-year period shall be punished as follows: 

23 JA) A FIRST THROUGH THIRD OFFENSE IS PUNISHABLE BY A VERBAL NOTIFICATION OF 

24 VIOLATION. 

25 fat(B) A tifs.t FOURTH offense is punishable by a written notice of violation to be sent by the 

26 department of corrections and human services to the owner of the establishment. 

27 fel:(C) A soeend FIFTH offense is punishable by assessment against the owner of the establishment 

28 of a tobacco education fee of $500, and the employee or other person who sold the tobacco product, the 

29 establishment manager, and the establishment owner, if the owner is a sole proprietor or partner, shall read 

30 and view the tobacco education material. 

~na Ler,lstattve council 
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1 tfil(DI A t-Him SIXTH offense is punishable by suspension of the licenses required by 16-11-1 20 

2 and 16-11-303 for 3 months. 

3 @(E) A ~ SEVENTH and subsequent offense is punishable by suspension of the licenses 

4 required by 16-11-120 and 16-11-303 for 1 year. 

5 (3) A aersen wAo violates 16 11 307 witAin a 3 year aeries may be aunisAeEl unEler oitAer 

6 subseetien I 1) er (2). 

7 f4H3) After 2 years from the first violation, if a person has not received notice of any further 

8 violations, a second violation is considered a first violation for the purposes of this section. 

9 f:e:l:(4) A license may not be reissued after suspension under subsection B--H&t (2)(0) or f-1:-tWt (2l(E) 

10 unless tobacco education fees are paid in full. 

11 (3) A porsen whe violates 16 11 307 is §uilty of a misElemeanor anEl upon eonvietien is liable for 

12 a eivil penalty of net more than $100 for tAe first violation. A subsequent •,<ielatien is punisl=lable by a ei,•il 

13 penalty of not mere than $200. A tAirEl or subsequent •,<iolation is punishable bv a oivil penalty of net more 

14 tl=lan HiOO. 

15 (q) A lioense holEler is not subjeet to a eivil penalty unEler subseetion (2) for a ,·iolation by his 

16 emplo•roe or agent if the sale was witAeut tho lrnowleEl§o of the Ii sense holEler an El tho Ii sense holEler shows 

17 that tho lieanso holEler Ra El in 13lae1:1 a svstem to 13revent 1,iolations of 16 1 1 30!'i ( 11. 

18 le) The eounty attorney of the oountv in whieh a oi•,il f'Bnalty is im13oseEl under subseetion (2) shall 

19 inform tl=lo department ef ro,·enuo of tAe imposition of tho 13enaltv 

20 @(5) Tobacco education fees must be assessed and collected by the department of corrections 

21 and human services. Notice of an assessment pursuant to this section must be made by the department 

22 of corrections and human services within 30 days of the alleged violation by certified letter addressed to 

23 the establishment owner or manager. The notice must inolude tho oaaortunity fer an assessment 

24 eenferenee en the matter within 1 e Ela~•s after notiee is aiven at tAe reauest of the owner or manaaer. An 

25 assessment eenforenee is net a eentesteEl ease as Elefined in the Montana AElministrati,·e ?reeeElure Ast. 

26 The aeaartFRent of eeHeotions ana huAlan serviees shall koea Alinutes by auElie reoerElina er in writina of 

27 eaeh assessA1ent eonferense, and the minutes are aublie reeerds OF ASSESSMENT MUST PROVIDE AN 

28 OPPORTUNITY FOR A HEARING PURSUANT TO THE PROVISIONS OF THE MONTANA ADMINISTRATIVE 

29 PROCEDURE ACT. WITHIN 30 DAYS FROM THE DATE THE NOT_ICE uF ASSESSMENT WAS MAILED, THE 

30 OWNER OR MANAGER SHALL N:JTIFY THE DEPARTMENT OF CORRECTIONS AND HUMAN SERVICES 

~na Ler,lslatlve council 
- 3 - HB 539 



54th Legislature HB0539.02 

THAT THE OWNER OR MANAG~R OBJECTS TO THE ASSESSMENT AND REQUEST A HEARING 

2 PURSUANT TO THIS SECTION. 

3 ffi(6J In a license suspension proceeding under sul3seotion (8) SUBSECTIONS (2)(D) AND (2l(E), 

4 a final determination 13y tho department of eorreotions and human ser\·iees that a person has violated the 

5 requirements of 16 11 :,oq, 16 11 a06 I 1), or 16 11 a07 is aonelusi11e and 13inding upon the person 

6 eemmitting the violation and the department of re•.-enue. The determination 13y the department of 

7 eorreations and human sar\•iees is not sul3iost to administrative or iudieial appeal purstlant to the Montana 

8 Administrati110 Preeedtlre Aet ISSUED UNDER SUBSECTION (6) THAT A PERSON HAS VIOLATED 

9 16-11-305(1) OR 16-11-307, MAY NOT BE REHEARD BY THE DEPARTMENT. 

1 O @( 7) The tobacco education material referred to in this section must be provided by the 

11 department of corrections and human services in the form of written and video self-teaching materials. 

12 Upon completion of the self-teaching materials, the establishment owner or manager shall execute a written 

13 statement on a form provided by th~ department of corrections and human services verifying that the 

14 employee, owner, or manager, as appropriate, has read and viewe·:l the self-teaching material and shall 

1 5 return the statement and the self-teaching video to the department of corrections and ruman services. 

16 f:9t(8) Upon the ffitfftfl SIXTH and subsequent violation of this section, the department of 

17 corrections and human services shall notify the department of revenue in writing to initiate suspension of 

18 the licenses required by 16-11-1 20 and 16-11-303 and shall notify the licensee in writing of the alleged 

19 Wtfftfl violation and of the referral of the licensee's record of violations to the department of revenue for 

20 suspension of the licenses pursuant to 16-11-144 and this section. The department of revenue shall review 

21 the record of violations and may initiate license suspension proceedings in accordance with 16-11-144. 

22 If, upon a review of the record of violations, the department of revenue declines to initiate suspension 

23 proceedings, the ffitfftfl violation may not be charged against the licensee for the purposes of this section. 

24 H:ffi(9) Fees assessed pursuant to this section must be deposited in an account in the state special 

25 revenue fund. One-half of the money in the account is statutorily appropriated, as provided in 17-7-502, 

26 to the department of corrections and human services to defray the costs of the tobacco education program. 

27 One-half of the money in the account is statutorily appropriated, as provided in 17-7-502, to the 

28 department of revenue to defray the department's costs of implementing its duties pursuant to 16-11-144 

29 and this section." 

30 

~na Ler,lslatlve council 
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NEW SECTION. Section 5. Inspection and notification of violation required. (1) The department 

2 of corrections and human services shall conduct inspections of persons selling or distributing tobacco 

3 products to determine compliance with 16-11-303, 16-11-304, 16-11-305( 1), 16-11-306, and 16-11-307. 

4 Inspections may be conducted directly by the department of corrections and human services or may be 

5 provided for by contract er ey et19er ffleaAs. Persons found to be in violation of the requirements of this 

6 part or the rules of the department of corrections and human services must be notified in writing by the 

7 department of corrections and human services of the facts of the violation and the penalties provided by 

8 this part. 

9 (2) The department of corrections and human services shall provide documentation of alleged 

1 0 violations of 16-11-303, 16-11-305, 1 e 11 <!0e, and 16-11-307 to the department of revenue. 

11 

12 Section 6. Section 16-11-311, MCA, is amended to read: 

13 "16-11-311. Local regulations. A local government may by ordinance adopt regulations on the 

14 subjects of 16-11-301 through 16-11-308 that are fie more stringent than 16-11-301 through 16-11-308." 

15 

16 Section 7. Section 17-7-502, MCA, is amended to read: 

17 "17-7-502. Statutory appropriations -- definition -- requisites for validity. (1) A statutory 

18 appropriation is an appropriation made by permanent law that authorizes spending by a state agency 

19 without the need for a biennial legislative appropriation or budget amendment. 

20 (2) Except as provided in subsection (4). to be effective, a statutory appropriation must comply 

21 with both of the following provisions: 

22 (a) The law containing the statutory authority must be listed in subsection (3). 

23 (b) The law or portion of the law making a statutory appropriation must specifically state that a 

24 statutory appropriation is made as provided in this section. 

25 (3) The following laws are the only laws containing statutory appropriations: 2-9-202; 2-17- 105; 

26 2-18-812; 3-5-901; 5-13-403; 10-3-203; 10-3-312; 10-3-314; 10-4-301; 15-1-111; 1 5-23-706; 

27 15-25-123; 15-31-702; 15-36-112; 15-37-117; 15-38-202; 15-65-121; 15-70-101; 16-1-404; 16-1-41 O; 

28 16-1-411; 16-11-308; 17-3-106; 17-3-212; 17-5-404; 17-5-424; 17-5-704; 17-5-804; 17-6-101; 

29 17-6-201; 17-6-409; 17-7-304; 18-11-112; 19-2-502; 19-6-709; 19-9-1007; 19-15-101; 19-17-301; 

30 19-18-512; 19-18-513; 19-18-606; 19-19-205; 19-19-305; 19-19-506; 20-4-109; 20-8-111; 20-9-361; 
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20-26-1403; 20-26-1 503; 23-2-823; 23-5-136; 23-5-306; 23-5-409; 23-5-610; 23-5-61 2; 23-5-631; 

2 23-7-301; 23-7-402; 27-12-206; 32-1-537; 37-43-204; 37-51-501; 39-71-503; 39-71-907; 39-71-2321; 

3 39-71-2504; 44-12-206; 44-13-102; 50-5-232; 50-40-206; 53-6-150; 53-24-206; 60-2-220; 61-2-107; 

4 67-3-205; 75-1-1101; 75-5-507; 75-5-1108; 75-11-313; 76-12-123; 77-1-808; 80-2-103; 80-2-222; 

5 80-4-416; 80-11-310; 81-5-111; 82-11-136; 82-11-161; 85-1-220; 85-20-402; 90-3-301; 90-4-215; 

6 90-6-331; 90-7-220; 90-9-306; and 90-14-107. 

7 (4) There is a·statutory appropriation to pay the principal, interest, premiums, and costs of issuing, 

8 paying, and securing all bonds, notes, or other obligations, as due, that have been authorized and issued 

9 pursuant to the laws of Montana. Agencies that have entered into agreements authorized by the laws of 

10 Montana to pay the state treasurer, for deposit in accordance with 17-2-101 through 17-2-107, as 

11 determined by the state treasurer, an amount sufficient to pay the principal and interest as due on the 

12 bonds or notes have statutory appropriation authority for the payments. (In subsection 13): pursuant to 

13 sec. 7, Ch. 567, L. 1991, the inclusion of 19-6-709 terminates upon death of last recipient eligible for 

14 supplemental benefit; and pursuant to sec. 15, Ch. 534, L. 1993, the inclusion of 90-14-107 terminates 

15 July 1, 1995.)" 

16 

17 NEW SECTION. Section 8. Codification instruction. [Section 5] is intended to be codified as an 

18 integral part of Title 16, chapter 11, part 3, and the provisions of Title 16, chapter 11, part 3, apply to 

19 [section 5]. 

20 -END-
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HOUSE BILL NO. 539 

2 INTRODUCED BY SOFT, GROSFIELD, KLAMPE, PECK, ECK, MCGEE, CHRISTIAENS, CLARK, 

3 SIMPKINS, JACOBSON, GRIMES, WELLS, BROWN, BARNHART 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT AMENDING THE YOUTH ACCESS TO TOBACCO PRODUCTS 

6 CONTROL ACT; ASSESSING TOBACCO EDUCATION FEES; REQUIRING LICENSE SUSPENSIONS FOR 

7 PERSONS FAILING TO COMPLY WITH THE LAW; PROVIDING FOR THE DISPLAY OF WARNING SIGNS; 

8 REOUIRl~IG CIGARETTES TO BE SObO l~I A PACKAGE CO~ITJ\INING THE USUAL ANO CUSTOMARY 

9 NUMBER OF CIGARETTES; PROHIBITING THE SALE OF SINGLE CIGARETTES: AUTHORIZING MORE 

10 STRl~IGENT LOC/1.L REGUb/1.TIO~IS; PROVIDING STATUTORY APPROPRIATIONS; AND AMENDING 

11 SECTIONS 16-11-144, 16-11-304, 16-11-307, 16-11-308, 1e 11 :311, AND 17-7-502, MCA." 

12 

13 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

14 

1 5 Section 1. Section 16-11-144, MCA, is amended to read: 

1 6 "16-11-144. Revocation or suspension of license. ( 1) The department may revoke or suspend the 

1 7 license of any wholesaler, subjobber, retailer, 0f cigarette vendor, or person licensed under 16-11-303 for 

1 8 failure to comply with any provision of this part &HH, The Montana Cigarette Sales Act (Title 16, chapter 

19 10), the Youth Access to Tobacco Products Control Act (Title 16, chapter 11, part 3), afl€I or with any 

20 lawful rule of the department made pursuant to saie those laws. 

21 (2) APtV 8. person aggrieved by Slcl6R §. revocation or suspension may apply to the department for 

22 a hearingL which Sflall must be open to the publicL and may further appeal to the court. 

23 (3) When a license has been~ revoked, fie§. license Sflall may not again i65tte be issued to 5tleR 

24 the licensee for a period of 1 year tlcrnrnafter after revocation. When a license has been~ suspended, 

25 the suspension may be for any period not to exceed 1 year. 

26 (4) APtV 8. person who shall sell sells cigarettes after ffi& the person's license has been revoked or 

27 suspended is guilty of a misdemeanor and Sflall must be punished as hereiRafter provided in this part, and 

28 all cigarettes in ffi& the person's possession Sflall must be seized and forfeited to the state." 

29 

30 Section 2. Section 16-11-304, MCA, is amended to read: 

~na Leg/stative council 
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"16-11-304. Signs. A retail seller of tobacco products shall conspicuously display, at each place 

2 on the premises at which tobacco products are displayed and sold, a sign that is to be provided without 

3 charge by the department of revenue that states: "Montana law prohibits the sale of tobacco products to 

4 persons under 18 years of age."" 

5 

6 Section 3. Section 16-11-307, MCA, is amended to read: 

7 "16- 1 1 -307. Distribution of tobacco products in other than sealed packages prohibited. A person 

8 may not distribute a tobacco product for commercial purposes in other than a sealed package that is 

9 provided by the manufacturer and that contains the health warning required by federal law. The sealed 

1 O aaelEa{le F19ust eentain the usual ana eustef19ary nuf19ber ef ei§arettes sole in ene aaelEa{Je. SINGLE 

11 CIGARETTES MAY NOT BE SOLD." 

12 

13 Section 4. Section 16-11-308, MCA, is amended to read: 

14 "16-11-308. Penalties Tobacco education fee. (1) Failure to obtain a license as required by 

1 5 16-11-303 or to post signs as provided in 16-11-304 is punishable by a civil penalty of $100. THE 

16 DEPARTMENT MAY COLLECT THE PENAL TY IN THE MANNER PROVIDED FOR THE COLLECTION OF 

17 OTHER DEBTS. 

18 (2) A person who violates 16-11-305( 1) OR 16-11-307 ffia'," be punishes b•( a ei•til penalty of 

19 $100. A suaseq1cJent vielatien withiA 1 '(ear is i:,unishable by a ei,•il penalty ef $200. A tl9ira violation is 

20 punishaale b~• a eivil penalty of $300 if to.Yo •,iolatiens oeeurrea withiri the 2 •(ear periea prior ts that 

21 violatien. A feurth violation is puAishaale ay a oiYil penalt'," ef $e00 if three or F19ere •,ielations oeeurrea 

22 wit19in the 2 year periea prior to that vielatien. AT ANY ONE LOCATION within a 3-year period shall be 

23 punished as follows: 

24 (A) A FIRST THROUGH THIRD OFFENSE IS PUNISHABLE BY A VERBAL NOTIFICATION OF 

25 VIOLATION. 

26 tal:lB\ A #tst FOURTH offense is punishable by a written notice of violation to be sent by the 

27 department of corrections and human services to the owner of the establishment. 

28 AA(C) A seeena FIFTH offense is punishable by assessment against the owner of the establishment 

29 of a tobacco education fee of $500, ana the. THE employee or other person who sold the tobacco product, 

30 the establishment manager, and the establishment owner, if the owner is a sole proprietor or partner, shall 
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1 read and view the tobacco education material. 

2 fet(D) A ~ SIXTH offense is punishable by suspension of the licenses required by 16-11-120 

3 and 16-11-303 for 3 months. 

4 fet(El A ~ SEVENTH and subsequent offense is punishable by suspension of the licenses 

5 required by 16-11-120 and 16-11-303 for 1 year. 

6 (3) A person who Yielatos Hi 11 307 within a 3 year periea FAO'J' Be p1,Jnishea 1,Jnaer either 

7 Si,JBSeotion ( 1 j OF (2). 

8 f4t(3l After 2 years from the first violation, if a person has not received notice of any further 

9 violations, a second violation is considered a first violation for the purposes of this section. 

1 O @(4) A license may not be reissued after suspension under subsection H::tfet (2)(0) or H:tfet (2)(El 

11 unless tobacco education fees are paid in full. 

1 2 (3) A 13erson who violates 1 e 11 ao7 is g1,Jilty of a FAisaeFAoanor ana 1,JJ30n eon•,ietion is liaBle for 

13 a eiYil 13enalty of not FA ore than $100 for the first Yiolatien. A s1,J/aSeEt1,Jent Yiolation is J31,JnishaBle B'f a eivil 

14 13onalty of not FAoro than $200. A third or S1,JBSOEt1,JOnt •,<iolation is J31,JnishaBlo By a eiYil 13onalty of not more 

15 than $600. 

16 (1) A lieonso holaer is not Si,JBjeet to a ei¼•il 13enalty 1,Jnaor Si,JBSeetion (2) for a •,iolation B~' his 

1 7 eFA13loyeo or agent if the sale was witho1,Jt the lmowlodgo of tho lioonso holaor and tho lieense holder shows 

18 that the lieonse hslaer had in 13laee a sys to FA ts 13royent Yiolations of 1 e 11 306 ( 1 l. 

19 (6) The eo1,Jnty attorney of the es1,Jnty in whieh a eiYil 13enalty is iFA13osea 1,Jnaer Si,JBSeetion (2) shall 

20 inforFA the de13artR'1ent ef reYeR1,Je of the iR'l13ositien sf the 13enalty 

21 @(5) Tobacco education fees must be assessed and collected by the department of corrections 

22 and human services. Notice of an assessment pursuant to this section must be made by the department 

23 of corrections and human services within 30 days of the alleged violation by certified letter addressed to 

24 the establishment owner or manager. The notice FAl,JSt inoli,JSO tho eppert1,Jnitv for an assossffient 

25 eonforenoo en the FAattor within 16 aavs after notiee is giYOR at tho regi,JOSt of the owner or R'lanagor. An 

26 assessffient eenforonoo is not a oontestoa ease as aofinod in tf:to MonMna Adffiinistrafr,.e Proeedure Aet. 

27 Tho dopartffieAt of oorreetiens and huffian SOF'iiees shall keep R'linutes B'J' auaio reoording or in writing of 

28 oaoh assossffiont oonforenoo, and the R'liAutos are puBlio rooords OF ASSESSMENT MUST PROVIDE AN 

29 OPPORTUNITY FOR A HEARING PURSUANT TO THE PROVISIONS OF THE MONTANA ADMINISTRATIVE 

30 PROCEDURE ACT. WITHIN 30DAYS FROM THE DATE THE NOTICE OF ASSESSMENT WAS MAILED, THE 

~na Ler,lslatlve council 
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OWNER OR MANAGER SHALL NOTIFY THE DEPARTMENT OF CORRECTIONS AND HUMAN SERVICES 

2 THAT THE OWNER OR MANAGER OBJECTS TO THE ASSESSMENT AND REQUEST A HEARING 

3 PURSUANT TO THIS SECTION. 

4 fA:(6) In a license suspension proceeding under sussestioR (8) SUBSECTIONS (2I(D) AND (2)(E). 

5 a final determination s•t ticle lieaartR1eRt of e0FF0eti0Rs aml AuR1aR services tRat a 0ers0R Ras violates tRe 

6 reguireFAeRts of 1e 11 304, 1e 11 306(1). er 16 11 307 is eoRelusi'ro ORS sinEling u00R tRe persen 

7 seR1FAitting the Yielation and tRe Ele0ortFAent ef reveRue. The Eleterrninatien sv Hrn se0artrnent of 

8 eerreetieRs aRd Ruman serviees is net susieet te aEIFAinistrati't'e er juElieial a00eal aursuaRt to tRe MoRtaRa 

9 AEIR1inistrati'.'e J;lreeeeture Ast ISSUED UNDER SUBSECTION @ (8) THAT A PERSON HAS VIOLATED 

10 16-11-305(1) OR 16-11-307, MAY NOT BE REHEARD BY THE DEPARTMENT. 

11 @(71 The tobacco education material referred to in this section must be provided by the 

12 department of corrections and human services in the form of written and video self-teaching materials. THE 

13 EDUCATION MATERIALS MAY BE USED ONLY FOR THE PURPOSES PROVIDED IN THIS SECTION. Upon 

14 completion of the self-teaching materials, the establishment owner or manager shall execute a written 

15 statement on a form provided by the department of corrections and human services verifying that the 

16 employee. owner. or manager, as appropriate. has read and viewed the self-teaching material and shall 

17 return the statement and the self-teaching video to the department of corrections and human services. 

18 @(Bl Upon the ffWftl=I SIXTH and subsequent violation of this section, the department of 

19 corrections and human services shall notify the department of revenue in writing to initiate suspension of 

20 the licenses required by 16-11-120 and 16-11-303 and shall notify the licensee in writing of the alleged 

21 ffWftl=\ violation and of the referral of the licensee's record of violations to the department of revenue for 

22 suspension of the licenses pursuant to 16-11-144 and this section. The department of revenue shall review 

23 the record of violations and may initiate license suspension proceedings in accordance with 16-11-144. 

24 If, upon a review of the record of violations, the department of revenue declines to initiate suspension 

25 proceedings, the ffWftl=I violation may not be charged against the licensee for the purposes of this section. 

26 f:!9H9) Fees assessed pursuant to this section must be deposited in an account in the state special 

27 revenue fund. One-half of the money in the account is statutorily appropriated, as provided in 17-7-502. 

28 to the department of corrections and human services to defray the costs of the tobacco education program. 

29 One-half of the money in the account is statutorily appropriated. as provided in 17-7-502, to the 

30 department of revenue to defray the department's costs of implementing its duties pursuant to 16-11-144 
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and this section." 

2 

3 NEW SECTION. Section 5. Inspection and notification of violation required. (11 The department 

4 of corrections and human services shall conduct inspections of persons selling or distributing tobacco 

5 products to determine compliance with 16-11-303, 16-11-304, 16-11-305( 11, 16-11-306, and 16-11-307. 

6 Inspections may be conducted directly by the department of corrections and human services or may be 

7 provided for by contract or b•r ot"1er means LET BY THE DEPARTMENT OF CORRECTIONS AND HUMAN 

8 SERVICES. Persons found to be in violation of the requirements of this part or the rules of the department 

9 of corrections and human services A FOURTH AND SUBSEQUENT TIME must be notified in writing by the 

1 0 department of corrections and human services of the facts of the violation and the penalties provided by 

11 this part. 

12 (2) The department of corrections and human services shall provide documentation of alleged 

13 violations of 16-11-303, 16-11-305, 16 11 :306, and 16-11-307 to the department of revenue. 

14 

15 SeetieR 6. 6aetien 1§ 11 a11, MG/\, is amenc:led te read: 

16 "16 11 :311. beeal regljlatieRs. /\ leeal ge~•ernment may by orc:linanee adopt regulatiens on the 

17 subjests of 1 €i 11 ao1 tl=traugl=t 1 €i 11 :308 t"1at are no mere strin§ent t"1an 16 11 ao1 tl=treu§h 16 11 aoa." 

18 

19 NEW SECTION. SECTION 6. MINORS NOT LIABLE FOR POSSESSION. AN INDIVIDUAL UNDER 

20 18 YEARS OF AGE ASSISTING IN THE ENFORCEMENT OF THIS PART IS NOT LIABLE UNDER A CIVIL OR 

21 CRIMINAL LAW FOR THE POSSESSION OF A TOBACCO PRODUCT POSSESSED FOR THE PURPOSES OF 

22 ENFORCING THIS PART. 

23 

Section 7. Section 17-7-502, MCA, is amended to read: 24 

25 "17-7-502. Statutory appropriations -- definition -- requisites for validity. ( 1) A statutory 

26 appropriation is an appropriation made by permanent law that authorizes spending by a state agency 

27 without the need for a biennial legislative appropriation or budget amendment. 

28 (2) Except as provided in subsection (4), to be effective, a statutory appropriation must comply 

29 with both of the following provisions: 

30 (al The law containing the statutory authority must be listed in subsection (31. 
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(bl The law or portion of the law making a statutory appropriation must specifically state that a 

2 statutory appropriation is made as provided in this section. 

3 (31 The following laws are the only laws containing statutory appropriations: 2-9-202; 2-17-105; 

4 2-18-812; 3-5-901; 5-13-403; 10-3-203; 10-3-312; 10-3-314; 10-4-301; 15-1-111; 15-23-706; 

5 15-25-123; 15-31-702; 15-36-112; 15-37-117; 15-38-202; 15-65-121; 15-70-101; 16-1-404; 16-1-410; 

6 16-1-411; 16-11-308; 17-3-106; 17-3-212; 17-5-404; 17-5-424; 17-5-704; 17-5-804; 17-6-101; 

7 17-6-201; 17-6-409; 17-7-304; 18-11-112; 19-2-502; 19-6-709; 19-9-1007; 19-15-101; 19-17-301; 

8 19-18-512; 19-18-513; 19-18-606; 19-19-205; 19-19-305; 19-19-506; 20-4-109; 20-8-111; 20-9-361; 

9 20-26-1403; 20-26-1503; 23-2-823; 23-5-136; 23-5-306; 23-5-409; 23-5-61 O; 23-5-612; 23-5-631; 

10 23-7-301; 23-7-402; 27-12-206; 32-1-537; 37-43-204; 37-51-501; 39-71-503; 39-71-907; 39-71-2321; 

11 39-71-2504; 44-12-206; 44-13-102; 50-5-232; 50-40-206; 53-6-150; 53-24-206; 60-2-220; 61-2-107; 

12 67-3-205; 75-1-1101; 75-5-507; 75-5-1108; 75-11-313; 76-12-123; 77-1-808; 80-2-103; 80-2-222; 

13 80-4-416; 80-11-310; 81-5-111; 82-11-136; 82-11-161; 85-1-220; 85-20-402; 90-3-301; 90-4-215; 

14 90-6-331; 90-7-220; 90-9-306; and 90-14-107. 

15 (41 There is a statutory appropriation to pay the principal, interest, premiums, and costs of issuing, 

16 paying, and securing all bonds, notes, or other obligations, as due, that have been authorized and issued 

17 pursuant to the laws of Montana. Agencies that have entered into agreements authorized by the laws of 

18 Montana to pay the state treasurer, for deposit in accordance with 17-2-101 through 17-2-107, as 

19 determined by the state treasurer, an amount sufficient to pay the principal and interest as due on the 

20 bonds or notes have statutory appropriation authority for the payments. (In subsection (3): pursuant to 

21 sec. 7, Ch. 567, L. 1991, the inclusion of 19-6-709 terminates upon death of last recipient eligible for 

22 supplemental benefit; and pursuant to sec. 15, Ch. 534, L. 1993, the inclusion of 90-14-107 terminates 

23 Julyl,1995.)" 

24 

25 NEW SECTION. Section 8. Codification instruction. !Seetien 61 is [SECTIONS 5 AND 6] ARE 

26 intended to be codified as an integral part of Title 16, chapter 11, part 3, and the provisions of Title 16, 

27 chapter 11, part 3, apply to !seetien 6] [SECTIONS 5 AND 6]. 

28 -END-

~na Legislative count:11 
. 6 - HB 539 



SENATE STANDING COMMITTEE REPORT 

MR. PRESIDENT: 

Page 1 of 1 
March 16, 1995 

We, y:~r committee on Public Health, Welfare, and Safety having 
had under consideration HB 539 (third reading copy -- blue), 
respectfully report that HB 539 be amended as follows and as so 
amended be concurred in. 

That such amendments read: 

1. Page 3, line 9. 
Strike: ''this section'' 
Insert : "subsection ( 2) " 

2. Page 3, line 22. 
Strike: "this section" 

,.II 

Signed: 11.,_,.· 7 -,.,L-­

/-/senator 

/ 

Insert: "subsection (2) and this subsection'' 

3. Page 3, line 28. 
Following: ''ASSESSMENT" 
Insert: ''against the owner of the establishment'' 

4. Page 4, line 3. 
Strike: "SECTION" 
Insert: "subsection" 

s. Page 4, lines 4 through 10. 
Strike: subsection (6) in its entirety 
Insert: ''(6) In addition to the penalty provided for in 

subsection (2), a first and subsequent violation of 16-11-
305(1) or 16-11-307 is punishable by an assessment of a 
tobacco education fee of $25 against the emp~oyee who sold 
the tobacco product if the employee is not the owner of the 
establishment. The tobacco education fee must be assessed 
and collected by the department of corrections and human 
services. Within 30 days of the alleged violation, notice 
of assessment pursuant to this subsection must be made by 
the department of corrections and human services by 
certified letter addressed to the employee. The notice of 
assessment must provide an opportunity for a hearing 
pursuant to the provisions of the Montana Administrative 
Procedure Act. Within 30 days from the date on which the 
notice of assessment was mailed, the employee shall notify 
the department of corrections and human services that the 
employee objects to the assessment and requests a hearing 
pursuant to this subsection." 

a ,>-- Amd. Coard. 
~Sec.of Senate 

-END-

Sc<>n, Gvos'1,.,(J 
Senator Carrying Bill 

\-\~ ~C\ 
SENATE 

611124SC.SRF 
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HOUSE BILL NO. 539 

2 INTRODUCED BY SOFT, GROSFIELD, KLAMPE, PECK, ECK, MCGEE, CHRISTIAENS, CLAF<K, 

3 SIMPKINS, JACOBSON, GRIMES, WELLS, BROWN, BARNHART 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT AMENDING THE YOUTH ACCESS TO TOBACCO PRODUCTS 

6 CONTROL ACT; ASSESSING TOBACCO EDUCATION FEES; REQUIRING LICENSE SUSPENSIONS FOR 

7 PERSONS FAILING TO COMPLY WITH THE LAW; PROVIDING FOR THE DISPLAY OF WARNING SIGNS; 

8 REQUIRl~lG CIGAReTTES TO BE SOLO IN A PACKAGE CONTAINl~lG THE USUAL ANO CUSTOMARY 

9 ~WMBER OF CIGARETTES; PROHIBITING THE SALE OF SINGLE CIGARETTES; AUTHORIZING MORE 

10 STRl~JGHff LOCAL REGULATIONS; PROVIDING STATUTORY APPROPRIATIONS; AND AMENDING 

11 SECTIONS 16-11-144, 16-11-304, 16-11-307, 16-11-308, 16 11 311, AND 17-7-502, MCA." 

12 

13 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

14 

15 Section 1. Section 16-11-144, MCA, is amended to read: 

16 "16-11-144. Revocation or suspension of license. ( 1) The department may revoke or suspend the 

17 license of any wholesaler, subjobber, retailer, 0f cigarette vendor, or person licensed under 16-11-303 for 

18 failure to comply with any provision of this part eH», The Montana Cigarette Sales Act (Title 16, chapter 

19 10). the Youth Access to Tobacco Products Control Act (Title 16, chapter 11. part 3}. aHe or. with any 

20 lawful rule of the department made pursuant to saitl those laws. 

21 (2) Af¥./- ~ person aggrieved by StteR .!!. revocation or suspension may apply to the department for 

22 a hearing, which SflaH must be open to the public, and may further appeal to the court. 

23 (3) When a license has been IWly revoked, fl& 2 license SflaH may not again~ be issued to~ 

24 the licensee for a period of 1 year tl=lereafter after revocation. When a license has been ffifl-y suspended, 

25 the suspension may be for any period not to exceed 1 year. 

26 (4) Afl'f A person who sl=lall sell sells cigarettes after Ris the person's license has been revoked or 

27 suspended is guilty of a misdemeanor and SflaH must be punished as l=lereiRafter provided in this part, and 

28 all cigarettes in Ris the person's possession SflaH must be seized and forfeited to the state." 

29 

30 Section 2. Section 16-11-304, MCA, is amended to read: 

~na Legislative coundl 
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1 "16-11-304. Signs. A retail seller.of tobacco products shall conspicuously display, at each place 

2 on the premises at which tobacco products are displayed and sold, a sign that is to be provided without 

3 charge by the department of revenue that states: "Montana law prohibits the sale of tobacco products to 

4 persons under 18 years of age."" 

5 

6 Section 3. Section 16-11-307, MCA, is amended to read: 

7 "16-11-307. Distribution of tobacco products in other than sealed packages prohibited. A person 

8 may not distribute a tobacco product for commercial purposes in other than a sealed package that is 

9 provided by the manufacturer and that contains the health warning required by federal law. Tho sealed 

1 O 13aolrnEJe FflUSt eontain the usual and custon,arv nuffleer of eiEJarettes sols in one 13ael(aEJe. SINGLE 

11 CIGARETTES MAY NOT BE SOLD." 

12 

13 Section 4. Section 16-11-308, MCA, is amended to read: 

14 "16-11-308. Penalties Tobacco education fee. (1) Failure to obtain a license as required by 

15 16-11-303 or to post signs as provided in 16-11-304 is punishable by a civil penalty of $100. THE 

16 DEPARTMENT MAY COLLECT THE PENALTY IN THE MANNER PROVIDED FOR THE COLLECTION OF 

17 OTHER DEBTS. 

18 (2) A person who violates 16-11-305(1) OR 16-11-307 n,a•,· ee f)unished ey a civil f)enalt>,< of 

19 $100. /\ subse(luent violation within 1 year is punishable b•f a eivil penalty of $200. A third violation is 

20 punishable by a eivil penalty of $:300 if two violations ooeurres within the 2 year period prior to that 

21 violation. A fourth violation is p1,mishable by a eivil penalty ef $ §0(: If three or FflOre \'iolatiens eecurred 

22 within the 2 year period prier to that vielation. AT ANY ONE LOCATION within a 3-year period shall be 

23 punished as follows: 

24 (A) A FIRST THROUGH THIRD OFFENSE IS PUNISHABLE BY A VERBAL NOTIFICATION OF 

25 VIOLATION. 

26 fat(B) A f+f5t FOURTH offense is punishable by a written notice of violation to be sent by the 

27 department of corrections and human services to the owner of the establishment. 

28 {MIC) /\ seeend FIFTH offense is punishable by assessment against the owner of the establishment 

29 of a tobacco education fee of $500 ans the. THE employee or other person who sold the tobacco product, 

30 the establishment manager, and the establishment owner, if the owner is a sole proprietor or partner, shall 
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read and view the tobacco education material. 

2 M(Dl A tflife SIX TH offense is punishable by suspension of the licenses required by 16-11-1 20 

3 and 16-11-303 for 3 months. 

4 @(E) A fffifftfl SEVENTH and subsequent offense is punishable by suspension of the licenses 

5 required by 16-11-120 and 16-11-303 for 1 year. 

6 13) A peFSOA who violates 1 e 11 307 within a 3 year peFied ffla,• be puAished undOF either 

7 subseetieA (1) er (2). 

8 f4±(3) After 2 years from the first violation, if a person has not received notice of any further 

9 violations, a second violation is considered a first violation for the purposes of this seetion SUBSECTION 

10 J1L. 

11 @(4) A license may not be reissued after suspension under subsection ™12.liill or :H:tW (2)(E) 

12 unless tobacco education fees are paid in full. 

13 (31 A t3ers0n who 1,•ielates 1 €l 11 307 is !JUilt1· of a misdemeaneF and u130n eenvietien is liablo-ffif 

14 a ei·,·il 13enalt>, of net mere than $100 for the fiFst violation. A suesequent ,•iolation is 13uAishable by a eivi+ 

15 13enalty of not Alo Fe th a A $ 200. A third OF subsequeAt violation is t3uniohaelo 01; a ei•,•il t3enalty.0f Rot rnere 

16 than $600. 

17 (4 I .'\ lieense helder is net suejeet te a eivil t3enalty under sueseetien (2) for a vielc:.tieA by-ms 

18 ern13l0yee OF agent if the sale was witheut the lmewled!ije of the lieense held er and the lieense holdeF shows 

19 that the lieense holder had in t3lae0 a s·;stoffl te t3revent violations of 1 e 11 306( 1 l. 

20 (61 The eounty attorney of the eouAty in whieh a eivil penalty is irn130s0d undeF subseetien 121 shall 

21 iAferffl tl:lo departfflent of revenue of tl:le iffl13esitien of tho 130Aalty 

22 @(5) Tobacco education fees must be assessed and collected by the department of corrections 

23 and human services. Notice of an assessment pursuant to this seetion SUBSECTION 12) AND THIS 

24 SUBSECTION must be made by the department of corrections and human services within 30 days of the 

25 alleged violation by certified letter addressed to the establishment owner or manager. The notice fAttSt 

26 inelude the opportunity fer an assessfflent eenferenee en the fflatteF within 16 days after netiee is given 

27 at the reguest of the owner or fflanagor. An assessment eonferenee is net a eentested ease as defined in 

28 the Montana Adfflinistrati're FIFeeedure /\et. Tl=ie departfflent of eorroetions and l=iuR1an seP,·iees shall keep 

29 fflinutes ey audio Fooording or in writing of eaol=i assessfflent eenferenee, and tl=ie fflinutes are aul31ie reeords 

30 OF ASSESSMENT AGAINST THE OWNER OF THE ESTABLISHMENT MUST PROVIDE AN OPPORTUNITY 
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FOR A HEARING PURSUANT TO THE PROVISIONS OF THE MONTANA ADMINISTRATIVE PROCEDURE 

2 ACT. WITHIN 30 DAYS FROM THE DATE THE NOTICE OF ASSESSMENT WAS MAILED, THE OWNER OR 

3 MANAGER SHALL NOTIFY THE DEPARTMENT OF CORRECTIONS AND HUMAN SERVICES THAT THE 

4 OWNER OR MANAGER OBJECTS TO THE ASSESSMENT AND REQUEST A HEARING PURSUANT TO THIS 

5 SECTION SUBSECTION. 

6 (7)16) In a license suspension proceeding under sueseetien (8) SUBSECTIONS 12)10) AND (2lIEl. 

7 a final eeterFAination ey the separtFAent et eerreetiens and human serviees that a person has ·,ielates the 

8 requirements of 16 11 304. Hi 11 306 ( 1 l. er 16 11 307 is eonelusi,·e ans 13inding upon the person 

9 eoFAmitting tl=io violation uns the eepartment of revenue. The setormination s•r the eepartment of 

1 O sorrestions ans l=iuman serviees is not sueiect to asfflinistrative or iudieial appeal pursuant to tl=ie Montana 

11 Administrative Proeedure Aet ISSUED UNDER SUBSECTION (6) (8) THAT A PERSO~J HAS VIOLATED 

1 2 16 11 306 ( 1) OF\ 16 11 307, MAY NOT BE REHEARD BY Tl-IE DEP/\ F\TME~IT. 

13 (6) IN ADDITION TO THE PENAL TY PROVIDED FOR IN SUBSECTION (2), A FIRST AND 

14 SUBSEQUENT VIOLATION OF 16-11-305(1 I OR 16-11-307 IS PUNISHABLE BY AN ASSESSMENT OF A 

15 TOBACCO EDUCATION FEE OF $25 AGAINST THE EMPLOYEE WHO SOLD THE TOBACCO PRODUCT IF 

16 THE EMPLOYEE IS NOT THE OWNER OF THE ESTABLISHMENT. THE TOBACCO EDUCATION FEE MUST 

17 BE ASSESSED AND COLLECTED BY THE DEPARTMENT OF CORRECTIONS AND HUMAN SERVICES. 

18 WITHIN 30 DAYS OF THE ALLEGED VIOLATION. NOTICE OF ASSESSMENT PURSUANT TO THIS 

19 SUBSECTION MUST BE MADE BY THE DEPARTMENT OF CORRECTIONS AND HUMAN SERVICES BY 

20 CERTIFIED LETTER ADDRESSED TO THE EMPLOYEE. THE NOTICE OF ASSESSMENT MUST PROVIDE AN 

21 OPPORTUNITY FOR A HEARING PURSUANT TO THE PROVISIONS OF THE MONTANA ADMINISTRATIVE 

22 PROCEDURE ACT. WITHIN 30 DAYS FROM THE DATE ON WHICH THE NOTICE OF ASSESSMENT WAS 

23 MAILED, THE EMPLOYEE SHALL NOTIFY THE DEPARTMENT OF CORRECTIONS AND HUMAN SERVICES 

24 THAT THE EMPLOYEE OBJECTS TO THE ASSESSMENT AND REQUESTS A HEARING PURSUANT TO THIS 

25 SUBSECTION. 

26 00(7) The tobacco education material referred to in this section must be provided by the 

27 department of corrections and human services in the form of written and video self-teaching materials. THE 

28 EDUCATION MATERIALS MAY BE USED ONLY FOR THE PURPOSES PROVIDED IN THIS SECTION. Upon 

29 completion of the self-teaching materials, the establishment owner or manager shall execute a written 

30 statement on a form provided by the department of corrections and human services verifying that the 

~na Legislative counell 
- 4 - HB 539 



54th Legislature HB0539.04 

1 employee. owner. or manager, as appropriate, has read and viewed the self-teaching material and shall 

2 return the statement and the self-teaching video to the department of corrections and human services. 

3 @(8) Upon the ffit!f#I SIXTH and subsequent violation of this section, the department of 

4 corrections and human services shall notify the department of revenue in writing to initiate su!illension of 

5 the licenses required by 16-11-120 and 16-11-303 and shall notify the licensee in writing of the alleged 

6 ffit!f#I violation and of the referral of the licensee's record of violations to the department of revenue for 

7 suspension of the licenses pursuant to 16-11-144 and this section. The department of revenue shall review 

8 the record of violations and may initiate license suspension proceedings in accordance with 16-11-144. 

9 If. upon a review of the record of violations, the department of revenue declines to initiate suspension 

1 O proceedings, the ffit!f#I violation may not be charged against the licensee for the purposes of thi.3 section. 

11 H:ffi(9) Fees assessed pursuant to this section must be deposited in an account in the state special 

12 revenue fund. One-half of the money in the account is statutorily appropriated, as provided in 17-7-502, 

13 to the department of corrections and human services to defray the costs of the tobacco education program. 

14 One-half of the money in the account is statutorily appropriated, as provided in 17-7-502, to the 

15 department of revenue to defray the department's costs of implementing its duties pursuant to 16-11-144 

16 and this section." 

17 

18 NEW SECTION. Section 5. Inspection and notification of violation required. (1) The department 

19 of corrections and human services shall conduct inspections of persons selling or distributing tobacco 

20 products to determine compliance with 16-11-303, 16-11-304, 16-11-30511), 16-11-306, and 16-11-307. 

21 Inspections may be conducted directly by the department of corrections and human services or may be 

22 provided for by contract er sv eti'ler rneans LET BY THE DEPARTMENT OF CORRECTIONS AND HUMAN 

23 SERVICES. Persons found to be in violation of the requirements of this part or the rules of the department 

24 of corrections and human services A FOURTH AND SUBSEQUENT TIME must be notified in writing by the 

25 department of corrections and human services of the facts of the violation and the penalties provided by 

26 this part. 

27 (2) The department of corrections and human services shall provide documentation of alleged 

28 violations of 16-11-303, 16-11-305, rn 11 aGe, and 16-11-307 to the department of revenue. 

29 

30 SeetieR &. Seetien 1 e 11 a11, MCA, is aR'leneleel te reael: 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

"16 11 311. beeal regulatiens. A loeal go\·ernrnent rna•t by ordinanee adopt regulations on the 

subjeots ef 1 €l 11 301 threlclgh 1 €l 11 308 that are no rnere stringent tl=lan 1 €l 11 301 through 1 €l 11 308." 

NEW SECTION. SECTION 6. MINORS NOT LIABLE FOR POSSESSION. AN INDIVIDUAL UNDER 

18 YEARS OF AGE ASSISTING IN THE ENFORCEMENT OF THIS PART IS NOT LIABLE UNDER A CIVIL OR 

CRIMINAL LAW FOR THE POSSESSION OF A TOBACCO PRODUCT POSSESSED FOR THE PURPOSES OF 

ENFORCING THIS PART. 

Section 7. Section 17-7-502, MCA, is amended to read: 

"17-7-502. Statutory appropriations -- definition -- requisites for validity. ( 1 ) A statutory 

11 appropriation is an appropriation made by permanent law that authorizes spending by a state agency 

1 2 without the need for a biennial legislative appropriation or budget amendment. 

1 3 (2) Except as provided in subsection (4). to be effective, a statutory appropriation must comply 

14 with both of the following provisions: 

1 5 (a) The law containing the statutory authority must be listed in subsection (3). 

16 (b) The law or portion of the law making a statutory appropriation must specifically state that a 

17 statutory appropriation is made as provided in this section. 

18 (3) The following laws are the only laws containing statutory appropriations: 2-9-202; 2-17-105; 

19 2-18-812; 3-5-901; 5-13-403; 10-3-203; 10-3-312; 10-3-314; 10-4-301; 15-1-111; 15-23-706; 

20 15-25-123; 15-31-702; 15-36-112; 15-37-117; 15-38-202; 15-65-121; 15-70-101; 16-1-404; 16-1-410; 

21 16-1-411; 16-11-308; 17-3-106; 17-3-212; 17-5-404; 17-5-424; 17-5-704; 17-5-804; 17-6-101; 

22 17-6-201; 17-6-409; 17-7-304; 18-11-112; 19-2-502; 19-6-709; 19-9-1007; 19-15-101; 19-17-301; 

23 19-18-512; 19-18-513; 19-18-606; 19-19-205; 19-19-305; 19-19-506; 20-4-109; 20-8-111; 20-9-361; 

24 20-26-1403; 20-26-1503; 23-2-823; 23-5-136; 23-5-306; 23-5-409; 23-5-61 O; 23-5-612; 23-5-631; 

25 23-7-301; 23-7-402; 27-12-206; 32-1-537; 37-43-204; 37-51-501; 39-71-503; 39-71-907; 39-71-2321; 

26 39-71-2504; 44-12-206; 44-13-102; 50-5-232; 50-40-206; 53-6-150; 53-24-206; 60-2-220; 61-2-107; 

27 67-3-205; 75-1-1101; 75-5-507; 75-5-1108; 75-11-313; 76-12-123; 77-1-808; 80-2-103; 80-2-222; 

28 80-4-416; 80-11-310; 81-5-111; 82-11-136; 82-11-161; 85-1-220; 85-20-402; 90-3-301; 90-4-215; 

29 90-6-331; 90-7-220; 90-9-306; and 90-14-107. 

30 (4) There is a statutory appropriation to pay the principal, interest, premiums, and costs of issuing, 
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paying, and securing all bonds, notes, or other obligations, as due, that have been authorized and issued 

2 pursuant to the laws of Montana. Agencies that have entered into agreements authorized by the laws of 

3 Montana to pay the state treasurer, for deposit in accordance with 17-2-101 through 17-2-107, as 

4 determined by the state treasurer, an amount sufficient to pay the principal and interest as due on the 

5 bonds or notes have statutory appropriation authority for the payments. (In subsection (3): pursuant to 

6 sec. 7, Ch. 567, L. 1991, the inclusion of 19-6-709 terminates upon death of last recipient eligible for 

7 supplemental benefit; and pursuant to sec. 15, Ch. 534, L. 1993, the inclusion of 90-14-107 terminates 

8 July1,1995.)" 

9 

10 NEW SECTION. Section 8. Codification instruction. [6eetioR 6] is [SECTIONS 5 AND 6] ARE 

11 intended to be codified as an integral part of Title 16, chapter 11, part 3, and the provisions of Title 16, 

12 · chapter 11, part 3, apply to [soetion 61 [SECTIONS 5 AND 6]. 

13 -END-
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