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i A B~T ENTIT : 'AN ACT PROHIBITING CERTAIN CATE ADMINISTRATIVE AGENCY / 

\~ ~ RufEs~ROM BEING MORE STRINGENT THAN CORRESPONDING FEDERAL REGULATIONS; REQUIRING 

THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES AND THE DEPARTMENT OF HEALTH AND 

ENVIRONMENT AL SCIENCES TO REVIEW AND REVISE CERTAIN RULES TO ENSURE COMPLIANCE WITH 

THIS ACT; CREATING AN AFFIRMATIVE DEFENSE FOR VIOLATIONS OF CERTAIN RULES MORE 

STRINGENT THAN CORRESPONDING FEDERAL RULES; AMENDING SECTIONS 75-2-111, 75 2-301, 

75-2-503, 75-3-201, 75-5-201, 75-5-311, 75-6-103, 75-10-204, 75-10-405, AND 75-10-603, MCA; AND 

11 PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

12 

13 WHEREAS, the federal government frequently regulates areas that are also subject to state 

14 regulation; and 

1 5 WHEREAS, differing state and federal policy goals and unique state prerogatives frequently result 

16 In different levels of regulation, different standards, and different requirements being imposed by state and 

1 7 federal programs covering the same subject matter; and 

18 WHEREAS, Montana must simultaneously move toward reducing redundant and unnecessary 

19 regulation that dulls the state's competitive advantage while being ever vigilant in the protection of the 

20 public's health, safety, and welfare; and 

21 WHEREAS, Montana's administrative agencies should consider applicable federal standards when 

22 adopting, readopting, or amending rules with analogous federal counterparts; and 

23 WHEREAS, Montana's administrative agencies should analyze whether analogous federal standards 

24 sufficiently protect the health, safety, and welfare of Montana's citizens; and 

25 WHEREAS, as part of the formal rulemaking process, the public should be advised of the agencies' 

26 conclusions about whether analogous federal standards sufficiently protect the health, safety, and welfare 

27 of Montana citizens. 

STATEMENT OF INTENT 

28 

29 

30 A statement of intent is required for this bill in order to provide guidance to the board of health and 
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environmental sciences and to the department of health and environmental sciences in complying with [this 

2 act). 

3 n,e legislature intends that in addition to all requirements imposed by existing law and rules, the 

4 board or the department include as part of the initial publication and all subsequent publications of a rule 

5 a statement as to whether the rule in question contains any standards or requirements that exceed the 

6 standards or requirements imposed by federal law. 

7 If the rules are more stringent than federal law, the statement must include but is not limited to a 

8 discussion of the policy reasons and a risk-cost analysis that supports the board's or department's decision 

9 to impose the standards or requirements and also supports the fact that the state standards or requirements 

10 to be imposed are achievable under current technology, notwithstanding the federal government's 

11 determination that lesser standards or requirements are appropriate. 

12 The risk-cost analysis must address the probability of harm to public health or the environment 

13 under the conditions imposed by the federal standards, the reduction in that probability of harm because 

14 of imposition of stricter state standards, and the costs required of the regulated community to mitigate the 

1 5 harm to public health or the environment via the stricter state standards. 

16 [This act) is intended to apply to any rule that is adopted, readopted, or amended under the 

17 authority of or in order to implement, comply with, or participate in any program established under federal 

18 law or under a state statute that incorporates or refers to federal law, federal standards, or federal 

19 requirements under Title 75, chapter 2; Title 75, chapter 5; Title 75, chapter 6; or Title 75, chapter 10. 

20 

21 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

22 

23 NEW SECTION. Section 1. State standards no more stringent than federal standards. (1) Except 

24 as provided in subsections (2) through (6), unless required by state law, the board may not adopt a rule 

25 to implement this chapter that is more stringent than the corresponding federal regulations that address the 

26 same circumstances. The board may incorporate by reference corresponding federal regulations. 

27 (2) The board may adopt a rule to implement this chapter that is more stringent than corresponding 

28 federal regulations or adopt rules when there are no corresponding federal regulations only if the board 

29 makes a written finding after a public hearing and public comment and based on evidence in the record that 

30 the corresponding federal regulations are not adequate to protect public health or the environment of the 
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state. This finding must be accompanied by a summarizing conclusion statement referring to and evaluating 

2 the probability of harm to public health or the environment at the level of the federal rule or regulation and 

3 the specific improvement in the public health or environment from the stricter state rule. The statement 

4 must reference information and studies contained in the record that form the basis for the board's 

5 conclusion. 

6 (3) The summarizing conclusion statement must include but is not limited to a discussion of the 

7 policy reasons and a risk-cost analysis that supports the board's decision to impose the standards or 

8 requirements and also supports the fact that the state standard or requirement to be imposed can mitigate 

9 the increased probability of harm to the public health or environment and is achievable under current 

1 O technology, notwithstanding the federal government's determination that lesser standards or requirements 

11 are appropriate and protective of public health or the environment. 

12 (4) If the board, upon petition by any person affected by a rule of the board, identifies rules more 

13 stringent than federal regulations or identifies rules for which there are no corresponding federal regulations, 

14 the board shall review and revise those rules to comply with this section within 9 months of the filing of 

1 5 the petition. 

16 ( 51 a person who is issued a notice of violation or a denial of a permit or other approval based on 

17 a rule that is more stringent than a corresponding federal regulation or for which there is no corresponding 

18 regulation may assert a partial defense to that notice or a partial challenge to that denial on the basis and 

19 to the extent that the rule violates this section because it imposes requirements more stringent than the 

20 federal regulations, unless the more stringent rule was adopted in compliance with this section. 

21 (6) (a) The board shall review and propose revisions to its rules to ensure compliance with this 

22 section by October 1, 1995. The board shall revise its rules to comply with this section by October 1, 

23 1996. 

24 (b) The board may propose and adopt revisions to its rules prior to the dates specified in subsection 

25 (6)(a) upon petition for rulemaking by a person as provided under 2-4-315 and subsection (4) of this 

26 section. 

27 

28 NEW SECTION. Section 2. State standards no more stringent than federal standards. (1) Except 

29 as provided in subsections (2) through (6), unless required by state law, the board or department may not 

30 adopt a rule to implement this chapter that is more stringent than the corresponding federal regulations that 
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address the same circumstances. The board or department may incorporate by reference corresponding 

2 federal regulations. 

3 (21 The board or department may adopt a rule to implement this chapter that is more stringent than 

4 corresponding federal regulations or adopt rules when there are no corresponding federal regulations only 

5 if the board or department makes a written finding after a public hearing and public comment and based 

6 on evidence in the record that the corresponding federal regulations are not adequate to protect public 

7 health or the environment of the state. This finding must be accompanied by a summarizing conclusion 

8 statement referring to and evaluating the probability of harm to public health or the environment at the level 

9 of the federal rule or regulation and the specific improvement in the public health or environment from the 

1 O stricter state rule. The statement must reference information and studies contained in the record that form 

11 the basis for the board's or department's conclusion. 

12 (3) The summarizing conclusion statement must include but is not limited to a discussion of the 

13 policy reasons and a risk-cost analysis that supports the board's or department's decision to impose the 

14 standards or requirements and also supports the fact that the state standard or requirement to be imposed 

15 can mitigate the increased probability of harm to the public health or environment and is achievable under 

16 current technology, notwithstanding the federal government's determination that lesser standards or 

17 requirements are appropriate and protective of public health or the environment. 

18 (4) If the board or department, upon petition by any person affected by a rule of the board or 

19 department, identifies rules more stringent than federal regulations or identifies rules for which there are 

20 no corresponding federal regulations, the board or department shall review and revise those rules to comply 

21 with this section within 9 months of the filing of the petition. 

22 15) A person who is issued a notice of violation or a denial of a permit or other approval based on 

23 a rule that is more stringent than a corresponding federal regulation or for which there is no corresponding 

24 regulation may assert a partial defense to that notice or a partial challenge to that denial on the basis and 

25 to the extent that the rule violates this section because it imposes requirements more stringent than the 

26 federal regulations, unless the more stringent rule was adopted in compliance with this section. 

27 (6) {a) The board or department shall review and propose revisions to its rules to ensure compliance 

28 with this section by October 1, 1995. The board or department shall revise its rules to comply with this 

29 section by October 1, 1996. 

30 (b) The board or department may propose and adopt revisions to its rules prior to the dates 
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specified in subsection I6)Ia) upon petition for rulemaking by a person as provided under 2-4-315 and 

2 subsection (4) of this section. 

3 

4 NEW SECTION. Section 3. State standards no more stringent than federal standards. ( 1) Except 

5 as provided in subsections (2) through (6), unless required by state law, the department may not adopt a 

6 rule to implement this chapter that is more stringent than the corresponding federal regulations that address 

7 the same circumstances. The department may incorporate by reference corresponding federal regulations. 

8 12) The department may adopt a rule to implement this chapter that is more stringent than 

9 corresponding federal regulations or adopt rules where there are no corresponding federal regulations only 

10 if the department makes a written finding after a public hearing and public comment and based on evidence 

11 in the record that the corresponding federal regulations are not adequate to protect public health or the 

1 2 environment of the state. This finding must be accompanied by a summarizing conclusion statement 

13 referring to and evaluating the probability of harm to public health or the environment at the level of the 

14 federal rule or regulation and the specific improvement in the public health or environment from the stricter 

15 state rule. The statement must reference information and studies contained in the record that form the basis 

16 for the department's conclusion. 

17 13) The summarizing conclusion statement must include but is not limited to a discussion of the 

18 policy reasons and a risk-cost analysis that supports the department's decision to impose the standards or 

19 requirements and also supports the fact that the state standard or requirement to be imposed can mitigate 

20 the increased probability of harm to the public health or environment and is achievable under current 

21 technology, notwithstanding the federal government's determination that lesser standards or requirements 

22 are appropriate and protective of public health or the environment. 

23 (4) If the department, upon petition by any person affected by a rule of the department, identifies 

24 rules more stringent than federal regulations or identifies ru!es for which there are no corresponding federal 

25 regulations, the department shall review and revise those rules to comply with this section within 9 months 

26 of the filing of the petition. 

27 (5) A person who is issued a notice of violation or a denial of a permit or other approval based on 

28 a rule that is more stringent than a corresponding federal regulation or for which there is no corresponding 

29 regulation may assert a partial defense to that notice or a partial challenge to that denial on the basis and 

30 to the extent that the rule violates this section because it imposes requirements more stringent than the 
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federal regulations, unless the more stringent rule was adopted in compliance with this section. 

2 16) la) The department shall review and propose revisions to its rules to ensure compliance with 

3 this section by October 1, 1995. The department shall revise its rules to comply with this section by 

4 October 1, 1996. 

5 lbl The department may propose and adopt revisions to its rules prior to the dates specified in 

6 subsection I6)Ial upon petition for rulemaking by a person as provided under 2-4-315 and subsection 141 

7 of this section. 

8 

9 Section 4. Section 75-2-111, MCA, is amended to read: 

1 O "75-2-111. Powers of board. The board shall, subject to the provisions of [section 2]: 

11 (1) adopt, amend, and repeal rules for the administration, implementation, and enforcement of this 

12 chapter, for issuing orders under and in accordance with 42 U.S.C. 7419, and for fulfilling the requirements 

13 of 42 U.S.C. 7420 and regulations adopted pursuant thereto; 

14 (21 hold hearings relating to any aspect of or matter in the administration of this chapter at a place 

15 designated by the board. The board may compel the attendance of witnesses and the production of 

16 evidence at hearings. The board shall designate an attorney to assist in conducting hearings and shall 

17 appoint a reporter who slclall must be present at all hearings and take full stenographic notes of all 

18 proceedings tRereat, transcripts of which will be available to the public at cost. 

19 (3) issue orders necessary to effectuate the purposes of this chapter; 

20 (4) by rule require access to records relating to emissions; 

21 15) by rule adopt a schedule of fees required for permits and permit applications, consistent with 

22 this chapter; 

23 (6) have the power to issue orders under and in accordance with 42 U.S.C. 7419." 

24 

25 Section 5. Section 75-2-301, MCA, is amended to read: 

26 "75-2-301. local air pollution control programs. I 1) After public hearing, a municipality or county 

27 may establish and administer a local air pollution control program if the program is consistent with this 

28 chapter and is approved by the board. 

29 12) If a local air pollution control program established by a county encompasses all or part of a 

30 municipality, the county and each municipality shall approve the program in accordance with subsection 
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(3) ifil Except as provided in subsection (4), the board by order may approve a local air pollution 

control program that: 

{al-ill provides by ordinance or local law for requirements compatible with, more stringent than, or 

more extensive than those imposed by 75-2-203, 75-2-204, 75-2-211, 75-2-212, 75-2-215, 75-2-217 

through 75-2-219, and 75-2-402, and rules adopted under these sections; 

MJ.ill provides for the enforcement of requirements established under subsection (3)(a)ill by 

appropriate administrative and judicial processes; and 

f£tiilll. provides for administrative organization, staff, financial resources, and other resources 

necessary to effectively and efficiently carry out the program. As part of meeting these requirements, a 

local air pollution control program may administer the permit fee provisions of 75-2-220. The permit fees 

collected by a local air pollution control program must be deposited in a county special revenue fund to be 

used by the local air pollution control program for administration of permitting activities. 

(bl Board approval of an ordinance or local law that is more stringent than the corresponding state 

law or for which no state law exists is not subiect to the provisions of [section 2]. 

(4) Except for those emergency powers provided for in 75-2-402, the board may not delegate to 

a local air pollution control program the authority to control any air pollutant source that: 

(a) requires the preparation of an environmental impact statement in accordance with Title 75, 

chapter 1, part 2; 

(b) is subject to regulation under the Montana Major Facility Siting Act, as provided in Title 75, 

chapter 20; or 

le) has the potential to emit 250 tons ~ 2 year or more of any pollutant subject to regulation 

under this chapter, including fugitive emissions, unless the authority to control the source was delegated 

to a local air pollution control program prior to January 1, 1991. 

(5) If the board finds that the location, character, or extent of particular concentrations of 

population, air pollutant sources, or geographic, topographic, or meteorological considerations or any 

combination of these are suolcl as ta make impracticable the maintenance of appropriate levels of air quality 

without an areawide air pollution control program, the board may determine the boundaries within which 

the program is necessary and require it as the only acceptable alternative to direct state administration. 

16) If the board has reason to believe that any part of an air pollution control program in force under 
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this section is either inadequate to prevent and control air pollution in the Jurisdiction to which the program 

2 relates or is being administered in a manner inconsistent with this chapter, the board shall, on notice, 

3 conduct a hearing on the matter. 

4 {71 If, after the hearing, the board determines that any part of the program is inadequate to prevent 

5 and control air pollution in the Jurisdiction to which it relates or that it is not accomplishing the purposes 

6 of this chapter, it shall require that necessary corrective measures be taken within a reasonable time, not 

7 to exceed 60 days. 

8 (81 If the jurisdiction fails to take these measures within the time required, the department shall 

9 administer within that Jurisdiction all of the provisions of this chapter, including the terms contained in any 

1 0 applicable board order, that are necessary to correct the deficiencies found by the board. The department's 

11 control program supersedes all municipal or county air pollution laws, rules, ordinances, and requirements 

1 2 in the affected jurisdiction. The cost of the department's action is a charge on the jurisdiction. 

13 (91 If the board finds that the control of a particular air pollutant source because of its complexity 

14 or magnitude is beyond the reasonable capability of the local jurisdiction or may be more efficiently and 

15 economically performed at the state level, it may direct the department to assume and retain control over 

16 that air pollutant source. A charge may not be assessed against the jurisdiction. Findings made under this 

17 subsection may be either on the basis of the nature of the sources involved or on the basis of their 

18 relationship to the size of the communities in which they are located. 

19 { 10) A jurisdiction in which the department administers all or part of its air pollution control 

20 program under subsection (8) may, with the approval of the board, establish or resume an air pollution 

21 control pro£1ram that meets the requirements of subsection (3). 

22 { 11) A municipality or county may administer all or part of its air pollution control program in 

23 cooperation with one or more municipalities or counties of this state or of other states." 

24 

25 Section 6. Section 75-2-503, MCA, is amended to read: 

26 "75-2-503. Rulemaking authority -- issuance of permits. (1) The department shall, subject to the 

27 provisions of [section 2), adopt rules establishing standards and procedures for accreditation of 

28 asbestos-related occupations and control of the work performed by persons in asbestos-related 

29 occupations. The rules must be consistent with federal law and include but are not limited to: 

30 (a) standards for training course review and approval; 

~na 1e111s1at1ve council 
- 8 -



54th Legislature LC0665.01 

(bl standards for accreditation of applicants for asbestos-related occupations; 

2 (c) examination requirements for accreditation of applicants for asbestos-related occupations; 

3 (d) requirements for renewal of accreditation, including periodic refresher courses; 

4 (e) revocation of accreditation; 

5 (f) inspection requirements for asbestos projects and asbestos-related occupations credentials; 

6 (g) criteria to determine whether and what type of control measures are necessary for an asbestos 

7 project and whether a project is completed in a manner sufficient to protect public health, including criteria 

8 setting allowable limits on indoor airborne asbestos. A determination of whether asbestos abatement of a 

9 structure is necessary may not be based solely upon the results of airborne asbestos testing. 

1 O (h) requirements for issuance of asbestos project permits and conditions that permitholders shall 

11 meet; 

12 (i) standards for seeking injunctions, criminal and civil penalties, or emergency actions; 

1 3 (jl advance notification procedures and issuance of permits for asbestos projects; and 

14 (k) fees, which must be commensurate with costs, for: 

15 (i) review and approval of training courses; 

16 (ii) application for and renewal of accreditation by a person seeking to pursue an asbestos-related 

1 7 occupation; 

18 (1ii) issuance of asbestos project permits; and 

19 (iv) requested inspections of asbestos projects. 

20 (2) For asbestos projects having a cost of $3,000 or less, the department shall issue asbestos 

21 project permits within 7 calendar days following the receipt of a properly completed permit application and 

22 the appropriate fee." 

23 

24 Section 7. Section 75-3-201, MCA, is amended to read: 

25 "75-3-201. State radiation control agency. 11) The department is the state radiation control agency. 

26 (2) Under the laws of this state, the department may employ, compensate, and prescribe the 

27 powers and duties of the individuals wRiefl that are necessary to carry out this chapter. 

28 (3) The department may, subject to the provisions of !section 31, for the protection of the 

29 occupational and public health and safety: 

30 (a) develop and conduct programs for evaluation and control of hazards associated with the use 
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of sources of ionizing radiation; 

2 lb) develop programs and adopt rules with due regard for compatibility with federal programs for 

3 licensing and regulation of byproduct, source, radioactive waste, and special nuclear materials and other 

4 radioactive materials. These rules sflall must cover equipment and facilities, methods for transporting, 

5 handling, and storage of radioactive materials, permissible levels of exposure, technical qualifications of 

6 personnel, required notification of accidents and other incidents involving radioactive materials, survey 

7 methods and results, methods of disposal of radioactive materials, posting and labeling of areas and 

8 sources, and methods and effectiveness of controlling individuals in posted and restricted areas. 

9 le) adopt rules relating to control of other sources of ionizing radiation. These rules sflall must cover 

1 0 equipment and facilities, permissible levels of exposure to personnel, posting of areas, surveys, and records. 

11 (d) advise, consult, and cooperate with other agencies of the state, the federal government, other 

12 states, interstate agencies, political subdivisions, and groups concerned with control of sources of ionizing 

13 radiation; 

14 le) accept and administer loans, grants, or other funds or gifts, conditional or otherwise, in 

15 furtherance of its functions, from the federal government and from other sources, public or private; 

16 (fl encourage, participate in, or conduct studies, investigations, training, research. and 

1 7 demonstrations relating to control of sources of ionizing radiation; 

18 (g) collect and disseminate information relating to control of sources of ionizing radiation, including: 

19 (i) maintenance of a file of all license applications, issuances, denials, amendments, transfers, 

20 renewals, modifications, suspensions, and revocations; 

21 (ii) maintenance of a file of registrants possessing sources of ionizing radiation requiring registration 

22 under this chapter and any administrative or judicial action pertaining therete to this chapter; 

23 (iii) maintenance of a file of all rules relating to regulation of sources of ionizing radiation, pending 

24 or adopted, and proceedings thereen." 

25 

26 Section 8. Section 75-5-201, MCA, is amended to read: 

27 "75-5-201. Board rules authorized. (1) The board shall, subject to the provisions of [section 1), 

28 adopt rules for the administration of this chapter. 

29 (2) The board's rules rnay include a fee schedule or system for assessment of administrative 

30 penalties as provided under 75-5-611." 
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Section 9. Section 75-5-311, MCA, is amended to read: 

2 "75-5-311. Local water quality districts -- board approval -- local water quality programs. ( 1 l A 

3 county that establishes a local water quality district according to the procedures specified in Title 7, chapter 

4 13, part 45, shall, in consultation with the department, undertake planning and information-gathering 

5 activities necessary to develop a proposed local water quality program. 

6 (21 A county may implement a local water quality program in a local water quality district if the 

7 program is approved by the board after a hearing conducted under 75-5-202. 

8 13l In approving a local water quality program, the board shall determine that the program is 

9 consistent with the purposes and requirements of Title 75, chapter 5, and that the program will be effective 

10 in protecting, preserving, and improving the quality of surface water and ground water, considering the 

11 administrative organization, staff, and financial and other resources available to implement the program. 

12 (4) Subject to the board's approval, the commissioners and the governing bodies of cities and 

1 3 towns that participate in a local water quality district may adopt local ordinances to regulate the following 

14 specific facilities and sources of pollution: 

15 (al onsite waste water disposal facilities; 

16 (bl storm water runoff from paved surfaces; 

i 7 (cl service connections between buildings and publicly owned sewer mains; 

18 1d) facilities that use or store halogenated and nonhalogenated solvents, including hazardous 

19 substances that are referenced in 40 CFR 261.31, United States environmental protection agency 

20 hazardous waste numbers F001 through F005, as amended; and 

21 (e) internal combustion engine lubricants. 

22 (5) ifil For the facilities and sources of pollution included in subsection (4) and consistent with the 

23 provisions of subsection (6), the local ordinances may: 

24 Will be compatible with or more stringent or more extensive than the requirements imposed by 

25 75-5-304, 75-5-305, and 75-5-401 through 75-5-404 and rules adopted under those sections to protect 

26 water quality, establish waste discharge permit requirements, and establish best management practices for 

27 substances that have the potential to pollute state waters; 

28 +e+illl. provide for administrative procedures, administrative orders and actions, and civil 

29 enforcement actions that are consistent with 75-5-601 through 75-5-604, 75-5-611 through 75-5-616, 

30 75-5-621, and 75-5-622 and rules adopted under those sections; and 
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Wiilil. provide for civil penalties not to exceed $1,000 per violation, provided that each day of 

2 violation of a local ordinance constitutes a separate violation, and criminal penalties not to exceed $500 

3 per day of violation or imprisonment for not more than 30 days, or both. 

4 (b) Board approval of an ordinance or local law that is more stringent than the corresponding state 

5 law or for which no state law exists is not subject to the provisions of [section 1 ]. 

6 (6:, The local ordinances authorized by this section may not: 

7 (a) duplicate the departmerit's requirements and procedures relating to permitting of waste 

8 discharge sources and enforcement of water quality standards; 

9 (b) regulate any facility or source of pollution to the extent that the facility or source is: 

10 (i) required to obtain a permit or other approval from the department or federal government or is 

11 the subject of an administrative order, a consent decree, or an enforcement action pursuant to Title 75, 

12 chapter 5, part 4; Title 75, chapter 6; Title 75, chapter 10; the federal Comprehensive Environmental 

13 Response, Compensation, and Liability Act of 1980, 42 U.S.C. 9601 through 9675, as amended; or federal 

14 environmental, safety, or health statutes and regulations; 

15 (ii) exempted from obtaining a permit or other approval from the department because the facility 

16 or source is required to obtain a permit or other approval from another state agency or is the subject of an 

1 7 enforcement action by another state agency; or 

18 (iii) subject to the provisions of Title 80, chapter 8 or chapter 15. 

19 ( 7) If the boundaries of a district are changed after the board has approved the local water quality 

20 program for the district, the board of directors of the local water quality district shall submit a program 

21 amendment to the board and obtain the board's approval of the program amendment before implementing 

22 the local water quality program in areas that have been added to the district. 

23 (8) The department shall monitor the implementation of local water quality programs to ensure that 

24 the programs are adequate to protect, preserve, and improve the quality of the surface water and ground 

25 water and are being administered in a manner consistent with the purposes and requirements of Title 75, 

26 chapter 5. If the department finds that a local water quality program is not adequate to protect, preserve, 

27 and improve the quality of the surface water and ground water or is not being administered in a manner 

28 consistent with the purposes and requirements of Title 75, chapter 5, the department shall report to the 

29 board. 

30 (9) If the board determines that a local water quality program is inadequate to protect, preserve, 
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and improve the quality of the surface water and ground water in the local water quality district or that the 

2 program is being administered in a manner inconsistent with Title 75, chapter 5, the board shall give notice 

3 and conduct a hearing on the matter. 

4 ( 101 If after the hearing the board determines that the program is inadequate to protect, preserve, 

5 and improve the quality of the surface water and ground water in the local water quality district or that it 

6 is not being administered in a manner consistent with the purposes of Title 75, chapter 5, the board shall 

7 require that necessary corrective measures be taken within a reasonable time, not to exceed 60 days. 

8 1111 If an ordinance adopted under this section conflicts with a requirement imposed by the 

9 department's water quality program, the department's requirement supersedes the local ordinance. 

10 ( 1 21 If the board finds that, because of the complexity or magnitude of a particular water pollution 

11 source, the control of the source is beyond the reasonable capability of a local water quality district or may 

12 be more efficiently and economically performed at the state level, the board may direct the department to 

13 assume and retain control over the source. A charge may not be assessed against the local water quality 

14 district for that source. Findings made under this subsection may be based on the nature of the source 

15 involved or on the source's relationship to the size of the community in which it is located." 

16 

17 Section 10. Section 75-6-103, MCA, is amended to read: 

18 "75-6-103. Duties of-the board. (1) The board has general supervision over all state waters Wflief\ 

19 that are directly or indirectly being used by a person for a public water supply system or domestic purposes 

20 or as a source of ice. 

23 

24 

25 

26 

system; 

system; 

(2) 

(a) 

lb) 

lei 

Id) 

The board shall, subject to the provisions of (section 1]. adopt rules and standards concerning: 

maximum contaminant levels for waters that are or will be used for a public water supply 

fees, as described in 75-6-108, for services rendered by the department; 

monitoring, recordkeeping, and reporting by persons who own or operate a public water supply 

requiring public notice to all users of a public water supply system when a person has been 

28 granted a variance or exemption or is in violation of this part or a rule or order issued pursuant to this part; 

29 (el the issuance of licenses by the department to laboratories that conduct analysis of public water 

30 supply systems; 
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(f) the siting, construction, operation, and modification of a public water supply system or public 

2 sewage system; 

3 (gl the review of financial viability of a proposed public water supply system or public sewage 

4 system, as necessary to ensure the capability of the system to meet the requirements of this part; 

5 (hi the collection and analysis of samples of water used for drinking or domestic purposes; 

6 (i) the issuance of variances and exemptions as authorized by the federal Safe Drinking Water Act 

7 and this part; 

8 (j) administrative enforcement procedures and administrative penalties authorized under this part; 

9 and 

1 O (k) any other requirement necessary for the protection of public health as described in this part. 

11 (3) The board may issue orders necessary to fully implement the provisions of this part." 

12 

13 Section 11. Section 75-10-204, MCA, is amended to read: 

14 "75-10-204. Powers and duties of department. The department shall, subject to the provisions of 

15 [section 3], adopt rules governing solid waste management systems whioh shall that must include but are 

16 not limited to: 

17 ( 1) requirements for the plan of operation and maintenance that must be submitted with an 

18 application under this part; 

19 (2) the classification of disposal sites according to the physical capabilities of the site to contain 

20 the type of solid waste to be disposed of; 

21 (3) the procedures to be followed in the disposal, treatment, or transport of solid wastes; 

22 14) the suitability of the site from a public health standpoint when hydrology, geology, and 

23 climatology are considered; 

24 (5) requirements relating to ground water monitoring, including but not limited to: 

25 (a) information that owners and operators of municipal solid waste landfills and other disposal sites 

26 specified in 75-10-207 must submit to the department to enable the department to prepare the priority 

27 compliance list authorized by 75-10-207(3); 

28 lb) the content of plans for the design, construction, operation, and maintenance of monitoring 

29 wells and monitoring systems; and 

30 (c) recordkeeping and reporting; 
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(6) fees related to the review of solid waste management system license applications; 

2 (7) the renewal of solid waste management system licenses and related fees; 

3 (8) a quarterly fee based on the justifiable direct and indirect costs to the state of administering 

4 Title 75, chapter 10, parts 1 and 2, for solid waste generated outside Montana and disposed of or 

5 incinerated within Montana7~ These niles must ee aaopwa sv Au!:JLISt 1, 1993. 

6 (9) any other factors relating to the sanitary disposal or management of solid wastes." 

7 

8 Section 12. Section 75-10-405, MCA, is amended to read: 

9 "75-10-405. Administrative rules. (1) The department may, subject to the provisions of [section 

10 ;11 adopt, amend, or repeal rules governing hazardous waste, including but not limited to the following: 

11 (a) identification and classification of those hazardous wastes subject to regulation and those that 

12 are not; 

13 (bl requirements for the proper treatment, storage, transportation, and disposal of hazardous 

14 waste; 

15 (c) requirements for siting, design, operation, maintenance, monitoring, inspection, closure, 

16 postclosure, and reclamation of hazardous waste management facilities; 

17 (d) requirements for the issuance, denial, reissuance, modification, and revocation of permits for 

18 hazardous waste management facilities; 

19 (e) requirements for corrective action within and outside 04' facility boundaries and for financial 

20 assurance of that corrective action; 

21 (fl requirements for manifests and the manifest system for tracking hazardous waste and for 

22 reporting and recordkeeping by generators, transporters, and owners and operators of hazardous waste 

23 management facilities; 

24 (g) requirements for training of facility personnel and for financial assurance of facility owners and 

25 operators and for liability of guarantors providing financial assurance; 

26 (h) requirements for registration of generators and transporters; 

27 (i) establishing a schedule of fees and procedures for the collection of fees for: 

28 (i) the filing and review of hazardous waste management facility permits as provided in 75-10-432; 

29 (ii) hazardous waste management as provided in 75-10-433; 

30 (iii) the reissuance and modification of hazardous waste management facility permits; and 
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(iv) the registration of hazardous waste generators; 

2 (j) a schedule of fees to defray a portion of the costs of establishing, operating, and maintaining 

3 any state hazardous waste management facility authorized by 75-10-412; 

4 (k) requirements for availability to the public of information obtained by the department regarding 

5 facilities and sites used for the treatment, storage, and disposal of hazardous wastes; 

6 {I) procedures for the assessment of administrative penalties as authorized by 75-10-424; and 

7 {m) other rules w1.ie1, that are necessary to obtain and maintain authorization under the federal 

8 program. 

9 (2) The department may not adopt rules under this part that are more restrictive than those 

1 O promulgated by the federal government under the Resource Conservation and Recovery Act of 1976, as 

11 amended, except that the department: 

12 {a) may require the registration of transporters not otherwise required to register with the state of 

13 Montana pursuant to the federal Resource Conservation and Recovery Act of 1976, as amended; 

14 (b) may require generators and facilities to report on an annual rather than on a biennial basis; 

15 (cl may adopt requirements for the prevention and correction of leakage from underground storage 

16 tanks, including: 

17 {i) reporting by owners and operators; 

18 (ii) financial responsibility; 

19 (iii) release detection, prevention, and corrective action; 

20 (iv) standards for design, construction, installation, and closure; 

21 (v) development of a schedule of fees, not to exceed $50 for a tank over 1,100 gallons and not 

22 to exceed $20 for a tank 1,100 gallons or less, per tank, for tank notification and permits to defray state 

23 and local costs of implementing an underground storage tank program; 

24 (vi) a penalty schedule and a system for assessment of administrative penalties, notice, and appeals 

25 under 75-10-423; and 

26 (vii) delegation of authority and funds to local agents for inspections and implementation. The 

27 delegation of authority to local agents must complement and may not duplicate existing authority for 

28 implementation of rules adopted by the department of justice that relate to underground storage tanks. 

29 (d) may adopt regulatory requirements for hazardous waste transfer facilities; 

30 {e) shall require the owner or manager of any proposed commercial facility for the storage, 
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collection, or transfer of hazardous waste to conduct a public hearing, as provided for in 75-10-441; and 

2 \f) may adopt rules and performance standards for industrial furnaces and boilers that burn 

3 hazardous wastes. The rules and performance standards: 

4 (i) may be adopted if there are no federal regulations; or 

5 (ii) may be more restrictive than federal regulations. 

6 (3) If the department adopts rules under subsection (2) that are more restrictive than those 

7 promulgated by the federal government under the Resource Conservation and Recovery Act of 1976, as 

8 amended, the department shall comply with the provisions of [section 3] if it receives a petition as provided 

9 under [section 3(4)]." 

10 

11 Section 13. Section 75-10-603, MCA, is amended to read: 

12 "75-10-603. Cooperative agreement -- authority of department. (1) In order to assist in 

13 implementation of CERCLA, the department may, subject to the provisions of [section 3]: 

14 (al participate in the determination of appropriate remedial action to deal with the release or 

15 threatened release within Montana of: 

16 (i) any contaminant presenting an imminent and substantial danger to public health or welfare; or 

17 (ii) any hazardous substance; 

18 lb) in the event of the release or threatened release of any of the substances described in 

19 subsection 11 )(a), negotiate the terms of a cooperative agreement with the federal government containing 

20 mutual commitments of each party to remedial action, including the elements required by subsection (2). 

21 ( 2) A cooperative agreement c,ay contain the following assurances: 

22 (a) the state of Montana will as5tlre ensure the future maintenance of the removal and remedial 

23 actions agreed upon for the expected life of the actions; 

24 lb) a hazardous waste disposal facility is available to the state of Montana that meets the 

25 specifications of the president and complies with the requirements of subtitle C of the federal Solid Waste 

26 Disposal Act for necessary offsite storage, destruction, treatment, or secure disposition of the hazardous 

27 substances; and 

28 (cl the state of Montana will pay or as5tlre ensure payment of a share of the costs of the remedial 

29 action, including all future maintenance." 

30 
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NEW SECTION. Section 14. Codification instructions. ( 1) [Section 1 l is intended to be codified 

2 as an integral part of Title 75, chapter 5; and Title 75, chapter 6, and the provisions of Title 75, chapter 

3 5; and Title 75, chapter 6, apply to [section 1). 

4 (21 [Section 21 is intended to be codified as an integral part of Title 75, chapter 2, and the 

5 provisions of Title 75, chapter 2, apply to [section 2]. 

6 (3) [Section 3] is intended to be codified as an integral part of Title 75, chapter 3; and Title 75 .. 

7 chapter 10, and the provisions of Title 75, chapter 3; and Title 75, chapter 10, apply to [section 31. 

8 

9 NEW SECTION. Section 15. Effective date. [This actl is effective on passage and approval. 

10 -END-
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for HB0521. as introduced 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act prohibiting certain state administrative agency rules from being more stringent than 
corresponding federal regulations, and requiring the Board of Heal th and Environmental 
Sciences and the Department of Health and Environmental Sciences (DHES) to review and revise 
certain rules to ensure compliance with this act. 

ASSUMPTIONS: 
1. The Executive Budget present law base serves as the starting point from which to 

determine any fiscal impact due to this proposed legislation. 
2. This act will apply only to rules where no current state statutes exist that direct the 

department to adopt certain standards, regardless of whether federal standards and/or 
guidelines for standards exist. Examples of rules which are not presumed reviewable 
under HB521. given this assumption are: 

Surface Water Quality Standards 
Mixing Zone Rules 
Non Degradations Rules 
Surface Water Discharge Permit Rules 
Preconstruction or Plan and Specification Review (Water) 
Groundwater Rules 

3. This bill does not impact those areas where department standards are more stringent 
than federal standards, as specifically required by state law. Examples of rules under 
this category would be: 

Commercial hazardous and medical waste incinerator permitting rules (under 
development) that are intended to be more stringent than federal Boiler and 
Industrial Furnace (BIF) regulations by virtue of state statutory direction. 

4. The bill will not impact rules that set fees or administrative penalty schedules since 
rules on these matters do not constitute regulatory "standards" and are not comparable 
on a stringency standards basis. 
Examples of bills under this category would be: 

the fee rules to generate fees that are based upon state statutory authority to 
set such fees even though in some cases DHES fees are less than what would be 
charged by a federal counterpart. On the other hand, the federal counterpart 
agency would not charge fees that currently are being charged by the state. 
Nevertheless, state law creates fee setting authority. 

5. The bill does not impact rules that are promulgated by the department under the 
authority of the primacy agreements with the federal EPA wherein the state is obligated 
to regulate a matter even in the absence of prescriptive federal standards. 
Examples of rules under this category would be: 

(continued) 

Air Quality General Provision rules that address malfunctions, circumvention and 
source testing protocols. 
Air Quality Prevention of Significant Deterioration rules 
Air Quality Visibility Impact Assessment rules 
Air Quality Permit, Construction, and Operation of air contaminant sources rules 
Stack height and dispersion technique rules 
Open burning rules 
Emission standards rules 

Q,:i.,..-,._ ::1.wi l... \ 'I -'IS-
DAVE LEWIS, BUDGET DIRECTOR DATE DOUGLAS WAGNER, PRIMARY SPONSOR DATE 
Office of Budget and Program Planning 

Fiscal Note for HB0521. as introduced 
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Fiscal Note Request, HB0521, as introduced 
Page 2 
(continued) 

Many of the above listed air quality rules contain state standards for which 
there are federal counterparts. However, all of these rules are required as part of 
the general State Implementation Plan (SIP) which is required by federal law, reviewed 
by the EPA, approved by the EPA, and which is enforceable by the EPA. In effect, 
DHES, through the primacy agreement with the EPA, acts as an agent for the federal 
government in establishing rules, standards and requirements for SIP purposes in lieu 
of the EPA exercising its own authority to do the same thing through a Federal 
Implementation Plan (FIP). Therefore, state standards become the equivalent federal 
standards for SIP purposes. 

6. The bill does not intend to review rules that are the equivalent of or "mirror" 
federal requireme,,ts or standards. 
Examples of :rules under this category are: 

Permit requirements for Major Stationary Sources (Air Quality) 
Preconstruction Permit requirements for Major Stationary sources (Air Quality) 
Lead and copper rules for Drinking Water (Water Quality) 

7. The items listed in assumptions two through six do not constitute an exhaustive or 
complete listing of the rules and standards that DHES assumes are not reviewable under 
this bill. Those that are listed serve as examples of those that do fit under the 
various categories. 

8. Review of rules by October 1995 and re-promulgation of rules by October 1996 will have 
to be performed by additional staff since most current staff operating within specific 
program areas funded under specific grant program requirements could not work on this 
type of a project. EPA would not allow the use of federal grants dollars to be spent 
for this purpose. 

9. The department, for those rules that are more stringent than the federal counterpart 
and therefore reviewable under the provisions of HB521, would opt to "roll back" to 
full conformity with federal requirements rather than to defend their stringency 
difference per HB521 procedures for most remaining rules. For the following specific 
exceptions, the department would conduct studies to defend state standards: 

Public drinking water rules relative to surface water treatment that requires 
each filter in a water treatment plant to meet turbidity standards as a means of 
protecting the public from infection from giardia and cryptosporidium. 
Estimated cost for complying with the cost risk analysis and other requirements 
of HB521 to re-promulgate this rule that is more stringent than the federal 
counterpart is $200,000. 
Public drinking water rules relative to requirements for a 12 month running 
maximum contaminant level for total coliform sampling. Estimated cost for 
complying with the cost risk analysis and other requirements of HB521 to re­
promulgate this rule that is more stringent than the federal counterpart is 
$200,000. 
Petroleum contaminated soils cleanup guidelines for the Underground Storage Tank 
program. Since there are no comparable federal standards and no specific state 
mandate, the costs for defending these rules or guidelines would be 
approximately $250,000. 
Minimum treatment requirements for treatment of wastes containing nitrogen to 
state waters. Since there are no comparable federal requirements, the cost for 
defending this requirement would be approximately $200,000 to $500,000 dollars. 
State ambient air quality standards for nine air pollutants. With the exception 
of the particulate (PM-10) standard, which is equivalent to the federal 
standard, the remaining state ambient air quality standards are more stringent 
than corresponding federal standards or have no federal counterpart. The state 
adopted these standards in 1980 after a two year study (costing approximately 
$250,000) and completed a health risk assessment and an estimate of the costs 
(in 1980) to industry to implement the standards. If the 1980 Environmental 
Impact Statement and 
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analysis is not adequate to comply with HB521 requirements, the estimated 
cost for redoing the risk-cost and technology analyses is $250,000 per 
standard for nine standards for a total cost of $2,250,000. 

FISCAL IMPACT: 

Expenditures : 
FY96 FY97 

Difference Difference 

Operating Expense 2,900,000 2,900,000 

Funding: 
General Fund 2,900,000 2,900,000 

Net Impact on General Fund Balance: 
General Fund (Cost) (01) (2,900,000) (2,900,000) 



STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for HB0521, as second_reaqj._ng 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act requiring certain state administrative and local agencies to justify the adoption of 
rules that are more stringent than corresponding federal regulations, and requiring the Board 
of Health and Environmental Sciences, the Department of Health and Environmental Sciences 
(DHES), and local units of government to review and revise certain rules to ensure compliance 
with this act. 

ASSUMPTIONS: 
1. The Executive Budget present law base serves as the starting point from which to 

determine any fiscal impact due to this proposed legislation. 
2. The bill as drafted and amended for second reading stipulates that retroactive 

petitions challenging rules already in effect can only impact rules promulgated from 
January 1, 1990, forward to the effective date cf this act. The department does not 
have any method for determining how many substantive challenges would be made under 
this provision. For purposes of this fiscal note, assume there will be none. 

3. The only rules that are reviewable under the provisions of this act, prospectively or 
retrospectively, are those rules where there is a direct comparable set of federal 
rules or guidelines. (Please see Technical Notes.) 

4. HB521 is not intended to force the DHES to justify whether or not federal rules and 
regulations are sufficient to protect public health. Reasons of protecting public 
health and the environment are only at issue if the board, DHES, or local units of 
government promulgate a rule that is more stringent than a directly comparable federal 
counterpart of that rule. 

5. HB521 intends to require either the board or DHES, when promulgating rules that are 
more stringent than directly comparable federal standards, to produce a fonnal 
"findings statement" that is supported by the documentation required in the second 
reading version. HB521 does not require DHES to engage in costly scientific and 
economic research other than to justify its actions on the basis of available validated 
research from other sources. 

6. The bill is intended by the sponsor and proponents to focus solely on prospective 
reviews of rules that may be considered more stringent than comparable federal 
standards or guidelines, with a windo-,, provided for review of existing state guidelines 
(see assumption #2 above). 

FISCAL IMPACT: 
Minimal fiscal impact; however, it is not possible to determine the exact amount of 
additional workload. However, if there are substantive challenges through the petition 
process on rules already in effect between January 1, 1990 and the effective date of this 
bill, the impact would create a significant workload increase to the department. 

TECHNICAL NOTES: 
There are language issues in the bill, for example, "comparable federal rules or guidelines" 
should be defined to provide guidance in administering this law. Clarification of the 
department and local government expectations and responsibilities will make administration 
of this act much less likely to be subject tc litigation. 

EFFECT ON COUNTY OR OTHER LOCAL REVENUES OR EXPENDITURES: 
Unknown, but counties would have the same documentation and justification requirements as the 
state board and DHES. This is likely to impact workload in the counties and cities. 

Pa .. , ,l.v<b 3-?. l-~5" 
DAVE LEWIS, BUDGET DIRECTOR DATE 
Office of Budget and Program Planning 

Fiscal Note for HB0521, as second reading 
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54th Legislature 

1 HOUSE BILL NO. 521 

HB0521.02 

APPROVED BY COM ON 
NATURAL RESOURCES 

2 INTRODUCED BY WAGNER, GRINDE, TASH, STOVALL, DEVANEY, S. SMITH, ORR, SLITER, CURTISS, 

3 COBB, MURDOCK, GRADY, T. NELSON, JORE, PAVLOVICH, BECK, HARP 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT PROI-IIBITING REQUIRING CERTAIN STATE ADMINISTRATIVE 

6 AGENCY AND LOCAL AGENCIES TO JUSTIFY THE ADOPTION OF RULES FROM BEING THAT ARE MORE 

7 STRINGENT THAN CORRESPONDING FEDERAL REGULATIONS; REQUIRING THE BOARD OF HEAL TH AND 

8 ENVIRONMENTAL SCIENCES AN&, THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES, 

9 AND LOCAL UNITS OF GOVERNMENT TO REVIEW AND REVISE CERTAIN RULES TO ENSURE 

10 COMPLIANCE WITH THIS ACT; CREATING AN AFFIRM/\TIVE DEFE~ISE FOR VIOLATIONS OF CERTAIN 

11 RULES MORE STRINGENT Tl-l/\~J GORRESPO~IDING FEDERAL RULES; AMENDING SECTIONS 50-2-116, 

12 75-2-111, 75-2-301, 75-2-503, 75-3-201, 75-5-201, 75-5-311, 75-6-103, 75-10-204, 75-10-405, A-N& 

13 75-10-603, 76-3-501, 76-3-504, 76-4-104, AND 80-15-105, MCA; AND PROVIDING AN IMMEDIATE 

14 EFFECTIVE DATE." 

15 

16 WHEREAS, the federal government frequently regulates areas that are also subject to state 

17 regulation; and 

18 WHEREAS, differing state and federal policy goals and unique state prerogatives frequently result 

19 in different levels of regulation, different standards, and different requirements being imposed by state and 

20 federal programs covering the same subject matter; and 

21 WHEREAS, Montana must simultaneously move toward reducing redundant and unnecessary 

22 regulation that dulls the state's competitive advantage while being ever vigilant in the protection of the 

23 public's health, safety, and welfare; and 

24 WHEREAS, Montana's administrative agencies should consider applicable federal standards when 

25 adopting, readopting, or amending rules with analogous federal counterparts; and 

26 WHEREAS, Montana's administrative agencies should analyze whether analogous federal standards 

27 sufficiently protect the health, safety, and welfare of Montana's citizens; and 

28 WHEREAS, as part of the formal rulemaking process, the public should be advised of the agencies' 

29 conclusions about whether analogous federal standards sufficiently protect the Kealth, safety, and welfare 

30 of Montana citizens. 

~na Legislative count:// 
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STATEMENT OF INTENT 

2 A statement of intent is required for this bill in order to provide guidance to the board of health and 

3 environmental sciences aH&-te, the department of health and environmental sciences, AND LOCAL UNITS 

4 OF GOVERNMENT in complying with [this act]. 

5 The legislature intends that in addition to all requirements imposed by existing law and rules, the 

6 board or the department include as part of the initial publication and all subsequent publications of a rule 

7 a statement as to whether WRITTEN FINDING IF the rule in question contains any standards or requirements 

8 that exceed the standards or requirements imposed by COMPARABLE federal law. 

9 If the rules are more stringent than COMPARABLE federal law, the statement WRITTEN FINDING 

1 O must include but is not limited to a discussion of the policy reasons and a risl1 east AN analysis that 

11 supports the board's or department's decision to impose the THAT THE PROPOSED STATE standards or 

12 requirements and also sup13orts the faet ,:,at the state standards or requirements to be imposes are 

13 aehievable unser current teehnology, notwithstanding the feseral go~·ernment's determination that lesser 

14 standards or requirements are a1313ropriate. 

1 5 The risl1 east analysis must adsress the wobability of harm to 13ublie health or tho environment 

16 under the conditions imposed by the federal standarss, the reduction in that 13robabilit",' of harm because 

1 7 of imposition of strieter state stansarss, ans the costs requires of tho regulates eommunity to mitigate the 

18 harm to 13ublie health er the environment via the stricter state stansards. 

19 [This aet] is PROTECT PUBLIC HEAL TH OR THE ENVIRONMENT OF THE STATE AND THAT THE 

20 STA TE STANDARDS OR REQUIREMENTS TO BE IMPOSED CAN MITIGATE HARM TO THE PUBLIC HEALTH 

21 OR THE ENVIRONMENT AND ARE ACHIEVABLE UNDER CURRENT TECHNOLOGY. THE DEPARTMENT 

22 IS NOT REQUIRED TO SHOW THAT THE FEDERAL REGULATION IS INADEQUATE TO PROTECT PUBLIC 

23 HEALTH. THE WRITTEN FINDING MUST ALSO INCLUDE INFORMATION FROM THE HEARING RECORD 

24 REGARDING THE COSTS TO THE REGULATED COMMUNITY DIRECTLY ATTRIBUTABLE TO THE 

25 PROPOSED STATE STANDARD OR REQUIREMENT. !SECTIONS 1 THROUGH 3) ARE intended to apply 

26 to any rule that is adopted, readopted, or amended under the authority of or in order to implement, comply 

27 with, or participate in any program established under federal law or under a state statute that incorporates 

28 or refers to federal law, federal standards, or federal requirements under Title 75, chapter 2; TITLE 75, 

29 CHAPTER 3; Title 75, chapter 5; Title 75, chapter 6; or Title 75, chapter 10. 

30 !SECTIONS 4 AND 51 APPLY TO LOCAL UNITS OF GOVERNMENT WHEN THEY ATTEMPT TO 

~na Leotslattve coundl 
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2 

3 

REGULATE THE CONTROL AND DISPOSAL OF SEWAGE FROM PRIVATE AND PUBLIC BUILDINGS. !THI$ 

ACT) IS NOT INTENDED TO APPLY TO THE ESTABLISHME~IJ)R SETTING OF FEES. 

4 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

5 

6 NEW SECTION. Section 1. State standards REGULATIONS no more stringent than federal 

7 staAdards REGULATIONS OR GUIDELINES. (1) ~ AFTER [THE EFFECTIVE DATE OF THIS ACT), 

8 EXCEPT as provided in subsections (2) through~ (5) AND unless required by state law, the board may 

9 not adopt a rule to implement this chapter that is more stringent than the eorrespo~ COMPARABLE 

10 federal regulations OR GUIDELINES that address the same circumstances. The board may incorporate by 

11 reference eorresponding COMPARABLE federal regulations OR GUIDELINES. 

12 (2) The board may adopt a rule to implement this chapter that is more stringent than eorrespondifltt 

13 COMPARABLE federal regulations or adopt rules when there are no eorresponaing federal regulations 

14 GUIDELINES only if the board makes a written finding after a public hearing and public comment and based 

15 on evidence in the record that tho oerrespoAding federal regulations are not adequate to proteet poooo 

16 Realth or the environment sf the state. This finding must be aeeompanied bv a sumFRari2ing oenelusien 

17 stateFRent referring ts and evaluating the probabilit·,· of harFR ts publie health er the en•;ironFRent at the level 

18 sf the federal rule er regulatien and the speeifie impre•reFRent in the puolie health er environment frem the 

19 strieter state rule. The statement FRust referenee inferffiatien and studies eontained in the reeord that form 

20 the aasis fer the oeard's oenolusion. 

21 (3) The sunaFRariziRg eonelusion statement naust ineluEle sut is not limited to a diseussion of the 

22 polio•t reasons and a risk east analvsis that supports the aoard's desisien te impose the standarEls or 

23 requirements and also supperts the fact that the state standard er requirement te ae iFRpeseEl can fflitigate 

24 the inereased preoaoility et harm te the puolie health er envirenfflent and is aehievaolo under eurrent 

25 teehneleg;•, netwithstanding the federal ge\·ernfflent's deterffiination that lesser standards er requirefflents 

26 are appropriate and pretesti¥e ef puolie health er the en,,irenment. 

27 (1) If the aoard, upen petitien ey anv persen affested by a rule et the oeard, identifies rules mere 

28 stringent than federal regulations er identifies rules fer whieh there are no eerrespending federal rogulatiens, 

29 the aeard shall re•;iew and re,·ise these rules ts eofflply .,.,.ith this seetien within 9 fflenths of the filing ef 

30 the petitien. 
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(e) a person wno is issued a notice of violation or a denial of a permit or other approval 13ased on 

2 a rule that is Ff\oro stringent tnan a corresponding federal regulation or tor wAicA tnore is no corresponding 

3 regulatien may assert a partial defense to tnat netiee er a partial eAallenge to tAat denial on tAe basis and 

4 to tAe eKtent tAat tAe r1c1le violates tAis section 13eca1c1se it imposes requireFAents FAore stringent tAan tAe 

5 federal regulations, 1c1nless tne more stringent rnle was adopted in eoFAplianee ·Nith tAis seetien. 

6 (el (al The 13oard shall review and propose revisions to its rnles to ens1c1re compliance witA tAis 

7 section 13y Oetober 1, 1 QQe. TAe beard shall revise its r1c1les to comply witA this section b·( October 1, 

8 -l--flOO-, 

9 {13) Tne 13oard may propose and adopt revisions to its rules prior to tAe dates specified in subsection 

10 {e){al upon petition for rulemaking by a person as pro· .. ided under 2 q ;31e and subsoetion (qi of this 

11 section.~ 

12 (A) THE PROPOSED STATE STANDARD OR REQUIREMENT PROTECTS PUBLIC HEALTH OR THE 

13 ENVIRONMENT OF THE STATE; AND 

14 (B) THE STATE STANDARD OR REQUIREMENT TO BE IMPOSED CAN MITIGATE HARM TO THE 

15 PUBLIC HEALTH OR ENVIRONMENT AND IS ACHIEVABLE UNDER CURRENT TECHNOLOGY. 

16 (3) THE WRITTEN FINDING MUST REFERENCE INFORMATION AND PEER-REVIEWED SCIENTIFIC 

17 STUDIES CONTAINED IN THE RECORD THAT FORMS THE BASIS FOR THE BOARD'S CONCLUSION. THE 

18 WRITTEN FINDING MUST ALSO INCLUDE INFORMATION FROM THE HEARING RECORD REGARDING THE 

19 COSTS TO THE REGULATED COMMUNITY THAT ARE DIRECTLY ATTRIBUTABLE TO THE PROPOSED 

20 STATE STANDARD OR REQUIREMENT. 

21 (4) (A} A PERSON AFFECTED BY A RULE OF THE BOARD ADOPTED AFTER JANUARY 1, 1990, 

22 AND BEFORE [THE EFFECTIVE DATE OF THIS ACT] THAT THAT PERSON BELIEVES TO BE MORE 

23 STRINGENT THAN COMPARABLE FEDERAL REGULATIONS OR GUIDELINES MAY PETITION THE BOARD 

24 TO REVIEW THE RULE. IF THE BOARD DETERMINES THAT THE RULE IS MORE STRINGENT THAN 

25 COMPARABLE FEDERAL REGULATIONS OR GUIDELINES. THE BOARD SHALL COMPLY WITH THIS 

26 SECTION BY EITHER REVISING THE RULE TO CONFORM TO THE FEDERAL REGULATIONS OR 

27 GUIDELINES OR BY MAKING THE WRITTEN FINDING, AS PROVIDED UNDER SUBSECTION (21. WITHIN 

28 A REASONABLE PERIOD OF TIME, NOT TO EXCEED 12 MONTHS AFTER RECEIVING THE PETITION. A 

29 PETITION UNDER THIS SECTION DOES NOT RELIEVE THE PETITIONER OF THE DUTY TO COMPLY WITH 

30 THE CHALLENGED RULE. THE BOARD MAY CHARGE A PETITION FILING FEE IN AN AMOUNT NOT TO 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

EXCEED $250. 

(Bl A PERSON MAY ALSO PETITION THE BOARD FOR A RULE REVIEW UND!:R SUBSECTION 

(4l(A) IF THE BOARD ADOPTS A RULE AFTER JANUARY 1. 1990, IN AN AREA IN WHICH NO FEDERAL 

REGULATIONS OR GUIDELINES EXISTED AND THE FEDERAL GOVERNMENT SUBSEQUENTLY 

ESTABLISHES COMPARABLE REGULATIONS OR GUIDELINES THAT ARE LESS STRINGENT THAN THE 

PREVIOUSLY ADOPTED BOARD RULE. 

15) THIS SECTION DOES NOT APPLY TO A RULE ADOPTED UNDER THE EMERGENCY 

RULEMAKING PROVISIONS OF 2-4-303( 1). 

10 NEW SECTION. Section 2. State stamlards REGULATIONS no more stringent than federal 

11 staAdards REGULATIONS OR GUIDELINES. (1) E>wept AFTER [THE EFFECTIVE DATE OF THIS ACT]. 

12 EXCEPT as provided in subsections (2) through WI, (5) AND unless required by state law, the board or 

13 department may not adopt a rule to implement this chapter that is more stringent than the corresponding 

14 COMPARABLE federal regulations OR GUIDELINES that address the same circumstances. The board or 

15 department may incorporate by reference eorresponding COMPARABLE federal regulations OR GUIDELINES. 

16 (2) The board or department may adopt a rule to implement this chapter that is more stringent than 

17 corresponding COMPARABLE federal regulations or aaopt rules when there are no eorresponaing federal 

18 re§ulations GUIDELINES only if the board or department makes a written finding after a public hearing and 

19 public comment and based on evidence in the record that ti=,e oorrespending feaeral regulations are not 

20 aae(;Juato to protect puelie health or tl:!o ena,cirOAR1ent of the state. This finElin§ must be aocoA1paAiea by 

21 a suA1marizing conelusion statement referrin§ to anEI ea,caluatin§ the probabilit•,• of han'fl to putilis health or 

22 the eAa,cironmont at the level of tho feEleral rule or re§ulation anEI the speoific iA1proa,ceA1ent in the public 

23 health or en•,ironmeAt from tho stricter state rule. The stateA10At must referenee information anEI stuElies 

24 containea in the roeorEI that ferA1 the basis for the boara's or departA1ent's conclusion. 

25 (<I) The sumA1arii!ing eonelusion stateA10At must include but is Aot liA1ited to a Eliscussion of the 

26 policy reasons and a risl( cost analysis that supports the board's or department's decision to iA1pose the 

27 standarEls or requirefflents aAd also supports the faet that the stMo standard or requirefflent to be imposed 

28 can A1itigate tRe increased probability of harA1 to tho publio health or en\•ironA1ent and is achievable under 

29 current techAology, netwithstanEling the feEleral gea,cernA1ent's Eleterminatien that lesser stanaarEls or 

30 reffuiFements are appFOpriate aREI PFOteeti<,·e et public health or the ena,cironA1ent. 
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(4) If the board or departmeAt, upoA petitioA by aA>; persoA atfeeted by a rule ef the board er 

2 departmeAt, ideAtifies rules more striAgeAt thaA federal rogulatioAs or ideAtifies rules for whieh there are 

3 AO oorrespendiAg federal regulatioAs, the board or department shall re~•iew aAd revise those rules to eomply 

4 with this sectioR withiA 9 moRtl=ls of tl=le filiRg of tl=le petitioA. 

5 Isl /\ persoA who is issued a Aotice of •;iolatioA or a denial of a permit or other approval basee OR 

6 a rule that is more striAgeAt thaA a eorrespoReiAg federal regulatioA or for which there is AO oorrespoAdiAg 

7 regulatioA ma>; assert a partial eefense to that notiee or a partial ehallenge to that deAial OR the basis and 

8 to the e,cteAt that the rule violates this sectioA beeause it imposes requiromeAts more striAgeAt thaA the 

9 federal regulations, uAless the more striAgeAt rule was aeoptee iA compliance with this section. 

1 o (6} (al Tl=le be are or eepartment shall revie'.V aAd propose re·,isions to its ruleo to ensure eompliaAso 

11 with this oeetioA by October 1, 1996. Tho board or eepartment shall revise its rules to eomply with this 

12 seetioA by October 1, 1 996. 

13 (bl The board or departmeAt ma~• propose aAd adopt re,..isioAs to its rules prior to the eates 

14 specified in subsectien (6)(a) upen petitioA for rulemakiAg 13y a persoA as pro 1;ieed uAc:ler 2 4 :316 aAd 

15 subsectioA (4) of tl=lio seetioA. ~ 

16 {A) THE PROPOSED STATE STANDARD OR REQUIREMENT PROTECTS PUBLIC HEALTH OR THE 

17 ENVIRONMENT OF THE STATE; AND 

18 (B) THE STATE STANDARD OR REQUIREMENT TO BE IMPOSED CAN MITIGATE HARM TO THE 

19 PUBLIC HEALTH OR ENVIRONMENT AND IS ACHIEVABLE UNDER CURRENT TECHNOLOGY. 

20 (3) THE WRITTEN FINDING MUST REFERENCE INFORMATION AND PEER-REVIEWED SCIENTIFIC 

21 STUDIES CONTAINED IN THE RECORD THAT FORMS THE BASIS FOR THE BOARD'S OR DEPARTMENT'S 

22 CONCLUSION. THE WRITTEN FINDING MUST ALSO INCLUDE INFORMATION FROM THE HEARING 

23 RECORD REGARDING THE COSTS TO THE REGULATED COMMUNITY THAT ARE DIRECTLY 

24 ATTRIBUTABLE TO THE PROPOSED STATE STANDARD OR REQUIREMENT. 

25 (4) {A) A PERSON AFFECTED BY A RULE OF THE BOARD OR DEPARTMENT ADOPTED AFTER 

26 JANUARY 1, 1990, AND BEFORE [THE EFFECTIVE DATE OF THIS ACT] THAT THAT PERSON BELIEVES 

27 TO BE MORE STRINGENT THAN COMPARABLE FEDERAL REGULATIONS OR GUIDELINES MAY PETITION 

28 THE BOARD OR DEPARTMENT TO REVIEW THE RULE. IF THE BOARD OR DEPARTMENT DETERMINES 

29 THAT THE RULE IS MORE STRINGENT THAN COMPARABLE FEDERAL REGULATIONS OR GUIDELINES 

30 THE BOARD OR DEPARTMENT SHALL COMPLY WITH THIS SECTION BY EITHER REVISING THE RULE TO 
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1 CONFORM TO THE FEDERAL REGULATIONS OR GUIDELINES OR BY MAKING THE WRITTEN FINDING 

2 AS PROVIDED UNDER SUBSECTION 12), WITHIN A REASONABLE PERIOD OF TIME, NOT TO EXCEED 12 

3 MONTHS AFTER RECEIVING THE PETITION. A PETITION UNDER THiS SECTION DOES NOT RELIEVE THE 

4 PETITIONER OF THE DUTY TO COMPLY WITH THE CHALLENGED RULE. THE BOARD OR DEPARTMENT 

5 MAY CHARGE A PETITION FILING FEE IN AN AMOUNT NOT TO EXCEED $250. 

6 (B) A PERSON MAY ALSO PETITION THE BOARD OR DEPARTMENT FOR A RULE REVIEW UNDER 

7 SUBSECTION (4)1A\ IF THE BOARD OR DEPARTMENT ADOPTS A RULE AFTER JANUARY 1, 1990, IN AN 

8 AREA IN WHICH NO FEDERAL REGULATIONS OR GUIDELINES EXISTED AND THE FEDERAL 

9 GOVERNMENT SUBSEQUENTLY ESTABLISHES COMPARABLE REGULATIONS OR GUIDELINES THAT ARE 

10 LESS STRINGENT THAN THE PREVIOUSLY ADOPTED BOARD OR DEPARTMENT RULE. 

11 (5) THIS SECTION DOES NOT APPLY TO A RULE ADOPTED UNDER THE EMERGENCY 

12 RULEMAKING PROVISIONS OF 2-4-303(1 ). 

13 

14 NEW SECTION. Section 3. State staAdaflls REGULATIONS no more stringent than federal 

15 standards REGULATIONS OR GUIDELINES. (1) ~ AFTER [THE EFFECTIVE DATE OF THIS ACTL 

16 EXCEPT as provided in subsections (2) through feJ, (5) AND unless required by state law, the department 

17 may not adopt a rule to implement this chapter that is more stringent than the eorresponding COMPARABLE 

18 federal regulations OR GUIDELINES that address the same circumstances. The department may incorporate 

19 by reference eorresponding COMPARABLE federal regulations OR GUIDELINES. 

20 (2) The department may adopt a rule to implement this chapter that is more stringent than 

21 cerrespondin§ COMPARABLE federal regulations or ado13t rules wiciere ticiere are ne cerres13onding federal 

22 FO§Ulations GUIDELINES only if the department makes a written finding after a public hearing and public 

23 comment and based on evidence in the record that tho oorrospondin§ feeleral re§ulations are not aelequate 

24 to protect 13uslio health er the environR'lent of the state. This fineling R'tust so aeeoR'tpanied by a 

25 s1c1rnrnarizing conelusion staMRlent referring to and evaluating tho prol3al3ilit·r of harR't to µuslie health or the 

26 environment at the le·iel of the foeloral rule or regulation anel tho speoifie improvement in the puslie health 

27 or en>Jironment from tho strioter state rnle. The statement must roferonee inforR'lation and stuelies oontainoel 

28 in tho reeorel that form the sasis for the elepartment's eonelusion. 

29 (a) Tho summarizing eonelusion statement must incluele sut is net limited to a discussion of the 

30 poliey reasons and a risk cost analysis that supports the elepartment's deeision to iFRpose tho standarels er 
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requirements and also supports tho faet that the state standard or requirement to !:le imposed ean miti§ate 

2 the inoroased prel:laeility sf harm ta the pul:llie health er en 11irenment ane is aohieval:llo uneer eurrent 

3 technala§l', natwithstandin§ the feeeral §Overnment's eetermination that lesser staneards er requirements 

4 are appropriate ane protoeti·ve of puelie 1=1ealth or the environment. 

5 (4) If the department, upon petition l:ly an'{ person affeeted ey a rule of the department, identifies 

6 rules mere strin§ent than feeeral re§ulations or identifies rules fer whieh there are no correspendin§ federal 

7 re§ulations, the department shall re•,·iew and revise these rules to eompl•; with this seetien within 9 months 

8 of the filin§ of the petition. 

9 (el A person who is issued a notiee ef violation er a denial sf a permit or other approval eased on 

1 Q a rule that is more strin§ent than a eorrespondin§ federal re§ulation or fer whieh there is no eorrespendin§ 

11 re§ulation may assert a partial defense to that notice er a partial ehallen§e to that denial en the easis and 

12 to the extent that the rule violates this section l:lecause it imposes requireffients more strin§ent than tho 

13 federal re§ulations, unless the more strin§ent rule was adopted in eomplianee witi=1 ti=1is seetion. 

14 (6) (a) The departffient shall review and propose revisions to its rules to ensure cemplianee with 

15 

16 

this seetion B'J' Oetol:ler 1, 199e. Ti=1e eepartmont s"1all re1,•iso its rules ta eornply witi=1 this seetion ey 

Oetoeer 1, 1996. 

1 7 (13) The department may prepose and adopt revisiens to its rules prior to the sates speeified in 

18 suesectien (e)(al upon petitien fer rulemakin§ 131· a parson as previded under 2 4 Jl e and sul:lseetien (4) 

19 ef this section ~ 

20 (Al THE PROPOSED STATE STANDARD OR REQUIREMENT PROTECTS PUBLIC HEALTH OR THE 

21 ENVIRONMENT OF THE STATE; AND 

22 !Bl THE STATE STANDARD OR REQUIREMENT TO BE IMPOSED CAN MITIGATE HARM TO THE 

23 PUBLIC HEALTH OR ENVIRONMENT AND IS ACHIEVABLE UNDER CURRENT TECHNOLOGY. 

24 (3) THE WRITTEN FINDING MUST REFERENCE INFORMATION AND PEER-REVIEWED SCIENTIFIC 

25 STUDIES CONTAINED IN THE RECORD THAT FORMS THE BASIS FOR THE DEPARTMENT'S CONCLUSION. 

26 THE WRITTEN FINDING MUST ALSO INCLUDE INFORMATION FROM THE HEARING RECORD REGARDING 

27 THE COSTS TO THE REGULATED COMMUNITY THAT ARE DIRECTLY ATTRIBUTABLE TO THE PROPOSED 

28 STATE STANDARD OR REQUIREMENT. 

29 14) IA) A PERSON AFFECTED BY A RULE OF THE DEPARTMENT ADOPTED AFTER JANUARY 1, 

30 1990, AND BEFORE {THE EFFECTIVE DATE OF THIS ACT) THAT THAT PERSON BELIEVES TO BE MORE 
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STRINGENT THAN COMPARABLE FEDERAL REGULATIONS OR GUIDELINES MAY PETITION THE 

2 DEPARTMENT TO REVIEW THE RULE. IF THE DEPARTMENT DETERMINES THAT THE RULE IS MORE 

3 STRINGENT THAN COMPARABLE FEDERAL REGULATIONS OR GUIDELINES TH[; DEPARTMENT SHALL 

4 COMPLY WITH THIS SECTION BY EITHER REVISING THE RULE TO CONFORM TO THE FEDERAL 

5 REGULATIONS OR GUIDELINES OR BY MAKING THE WRITTEN FINDING, AS PROVIDED UNDER 

6 SUBSECTION (2), WITHIN A REASONABLE PERIOD OF TIME, NOT TO EXCEED 12 MONTHS AFTER 

7 RECEIVING THE PETITION. A PETITION UNDER THIS SECTION DOES NOT RELIEVE THE PETITIONER OF 

8 THE DUTY TO COMPLY WITH THE CHALLENGED RULE. THE DEPARTMENT MAY CHARGE A PETITION 

9 FILING FEE IN AN AMOUNT NOT TO EXCEED $250. 

10 (B) A PERSON MAY ALSO PFTITION THE DEPARTMENT FOR A RULE REVIEW UNDER 

11 SUBSECTION (4)\AI IF THE DEPARTMENT ADOPTS A RULE AFTER JANUARY 1, 1990, IN AN AREA IN 

12 . WHICH NO FEDERAL REGULATIONS OR GUIDELINES EXISTED AND THE FEDERAL GOVERNMENT 

13 SUBSEQUENTLY ESTABLISHES COMPARABLE REGULATIONS OR GUIDELINES THAT ARE LESS 

14 STRINGENT THAN THE PREVIOUSLY ADOPTED DEPARTMENT RULE. 

15 (5) THIS SECTION DOES NOT APPLY TO A RULE ADOPTED UNDER THE EMERGENCY 

1 6 RULEMAKING PROVISIONS OF 2-4-303( 1). 

17 

18 NEW SECTION. SECTION 4. LOCAL REGULATIONS NO MORE STRINGENT THAN STATE 

19 REGULATIONS OR GUIDELINES. (1) AFTER [THE EFFECTIVE DATE OF THIS ACTL EXCEPT AS PROVIDED 

20 IN SUBSECTIONS (2) THROUGH (4) AND UNLESS REQUIRED BY STATE LAW, THE LOCAL BOARD MAY 

21 NOT ADOPT A RULE UNDER 50-2-116( 1 )(I), (2)(K)(III), OR (2)(K)(V) THAT IS MORE STRINGENT THAN THE 

22 COMPARABLE STATE REGULATIONS OR GUIDELINES THAT ADDRESS THE SAME CIRCUMSTANCES. 

23 THE LOCAL BOARD MAY INCORPORATE BY REFERENCE COMPARABLE STATE REGULATIONS OR 

24 GUIDELINES. 

25 (2) THE LOCAL BOARD MAY ADOPT A RULE TO IMPLEMENT 50-2-116(1 )(I), (2)(K)(III), OR 

26 (2)(K)(V) THAT IS MORE STRINGENT THAN COMPARABLE STATE REGULATIONS OR GUIDELINES ONLY 

27 IF THE LOCAL BOARD MAKES A WRITTEN FINDING, AFTER A PUBLIC HEARING AND PUBLIC COMMENT 

28 AND BASED ON EVIDENCE IN THE RECORD, THAT: 

29 (A) THE PROPOSED LOCAL STANDARD OR REQUIREMENT PROTECTS PUBLIC HEALTH OR THE 

30 ENVIRONMENT; AND 
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(B) THE LOCAL BOARD STANDARD OR REQUIREMENT TO BE IMPOSED CAN MITIGATE HARM 

2 TO THE PUBLIC HEAL TH OR ENVIRONMENT AND IS ACHIEVABLE UNDER CURRENT TECHNOLOGY. 

3 (3) THE WRITTEN FINDING MUST REFERENCE INFORMATION AND PEER-REVIEWED SCIENTIFIC 

4 STUDIES CONTAINED IN THE RECORD THAT FORMS THE BASIS FOR THE LOCAL BOARD'S 

5 CONCLUSION. THE WRITTEN FINDING MUST ALSO INCLUDE INFORMATION FROM THE HEARING 

6 RECORD REGARD1NG THE COSTS TO THE REGULATED COMMUNITY THAT ARE DIRECTLY 

7 ATTRIBUTABLE TO THE PROPOSED LOCAL STANDARD OR REQUIREMENT. 

8 (4) (A) A PERSON AFFECTED BY A RULE OF THE LOCAL BOARD ADOPTED AFTER JANUARY 

9 1, 1990, AND BEFORE [THC. t:FFECTIVE DATE OF THIS ACT] THAT THAT PERSON BELIEVES TO BE MORE 

10 STRINGENT THAN COMPARABLE STATE REGULATIONS OR GUIDELINES MAY PETITION THE LOCAL 

11 BOARD TO REVIEW THE RULE. IF THE LOCAL BOARD DETERMINES THAT THE RULE IS MORE 

12 STRINGENT THAN COMPARABLE STATE REGULATIONS OR GUIDELINES, THE LOCAL BOARD SHALL 

13 COMPLY WITH THIS SECTION BY EITHER REVISING THE RULE TO CONFORM TO THE STATE 

14 REGULATIONS OR GUIDELINES OR BY MAKING THE WRITTEN FINDING, AS PROVIDED UNDER 

15 SUBSECTION 12), WITHIN A REASONABLE PERIOD OF TIME, NOT TO EXCEED 12 MONTHS AFTER 

16 RECEIVING THE PETITION. A PETITION UNDER THIS SECTION DOES NOT RELIEVE THE PETITIONER OF 

17 THE DUTY TO COMPLY WITH THE CHALLENGED RULE. THE LOCAL BOARD MAY CHARGE A PETITION 

18 FILING FEE IN AN AMOUNT NOT TO EXCEED $250. 

19 (B) A PERSON MAY ALSO PETITION THE LOCAL BOARD FOR A RULE REVIEW UNDER 

20 SUBSECTION (4)(A) IF THE LOCAL BOARD ADOPTS A RULE AFTER JANUARY 1, 1990, IN AN AREA IN 

21 WHICH NO STATE REGULATIONS OR GUIDELINES EXISTED AND THE STATE GOVERNMENT 

22 SUBSEQUENTLY ESTABLISHES COMPARABLE REGULATIONS OR GUIDELINES THAT ARE LESS 

23 STRINGENT THAN THE PREVIOUSLY ADOPTED LOCAL BOARD RULE. 

24 

25 NEW SECTION. SECTION 5. LOCAL REGULATIONS NO MORE STRINGENT THAN STATE 

26 REGULATIONS OR GUIDELINES. (1 l AFTER [THE EFFECTIVE DATE OF THIS ACT), EXCEPT AS PROVIDED 

27 IN SUBSECTIONS (2) THROUGH (4) AND UNLESS REQUIRED BY STATE LAW, A GOVERNING BODY MAY 

28 NOT ADOPT A RULE UNDER 76-3-501 OR 76-3-504(5l(Cl THAT IS MORE STRINGENT THAN THE 

29 COMPARABLE STATE REGULATIONS OR GUIDELINES THAT ADDRESS THE SAME CIRCUMSTANCES. 

30 THE GOVERNING BODY MAY INCORPORATE BY REFERENCE COMPARABLE STATE REGULATIONS OR 
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GUIDELINES. 

2 (2) THE GOVERNING BODY MAY ADOPT A RULE TO IMPLEMENT 76-3-501 OR 76-3-504{5){Q 

3 THAT IS MORE STRINGENT THAN COMPARABLE STATE REGULATIONS OR GUIDELINES ONLY IF THE 

4 GOVERNING BODY MAKES A WRITTEN FINDING, AFTER A PUBLIC HEARING AND PUBLIC COMMENT 

5 AND BASED ON EVIDENCE IN THE RECORD, THAT: 

6 {A) THE PROPOSED LOCAL STANDARD OR REQUIREMENT PROTECTS PUBLIC HEALTH OR THE 

7 ENVIRONMENT; AND 

8 {B) THE LOCAL STANDARD OR REQUIREMENT TO BE IMPOSED CAN MITIGATE HARM TO THE 

9 PUBLIC HEAL TH OR ENVIRONMENT AND IS ACHIEVABLE UNDER CURRENT TECHNOLOGY. 

10 (3) THE WRITTEN FINDING MUST REFERENCE INFORMATION AND PEER-REV_IEWED SCIENTIFIC 

11 STUDIES CONTAINED IN THE RECORD THAT FORMS THE BASIS FOR THE GOVERNING BODY'S 

12 CONCLUSION. THE WRITTEN FINDING MUST ALSO INCLUDE INFORMATION FROM THE HEARING 

13 RECORD REGARDING THE COSTS TO THE REGULATED COMMUNITY THAT A.RE DIRECTLY 

14 ATTRIBUTABLE TO THE PROPOSED LOCAL STANDARD OR REQUIREMENT. 

15 (4) (A) A PERSON A.FFECTED BY A RULE OF THE GOVERNING BODY ADOPTED AFTER JANUARY 

16 1, 1990, AND BEFORE [THE EFFECTIVE DATE OF THIS ACT) THAT THAT PERSON BELIEVES TO BE MORE 

17 STRINGENT THAN COMPARABLE STATE REGULATIONS OR GUIDELINES MAY PETITION THE GOVERNING 

18 BODY TO REVIEW THE RULE. IF THE GOVERNING BODY DETERMINES THAT THE RULE IS MORE 

19 STRINGENT THAN COMPARABLE STATE REGULATIONS OR GUIDELINES, THE GOVERNING BODY SHALL 

20 COMPLY WITH THIS SECTION BY EITHER REVISING THE RULE TO CONFORM TO THE STATE 

21 REGULATIONS OR GUIDELINES OR BY MAKING THE WRITTEN FINDING, AS PROVIDED UNDER 

22 SUBSECTION (2), WITHIN A REASONABLE PERIOD OF TIME, NOT TO EXCEED 12 MONTHS AFTER 

23 RECEIVING THE PETITION. A PETITION UNDER THIS SECTION DOES NOT RELIEVE THE PETITIONER OF 

24 THE DUTY TO COMPLY WITH THE CHALLENGED RULE. THE GOVERNING BODY MAY CHARGE A 

25 PETITION FILING FEE IN AN AMOUNT NOT TO EXCEED $250. 

26 {Bl A PERSON MAY ALSO PETITION THE GOVERNING BODY FOR A RULE REVIEW UNDER 

27 SUBSECTION {4)(A) IF THE GOVERNING BODY ADOPTS A RULE AFTER JANUARY 1, 1990, IN AN AREA 

28 IN WHICH NO STATE REGULATIONS OR GUIDELINES EXISTED AND THE STATE GOVERNMENT 

29 SUBSEQUENTLY ESTABLISHES COMPARABLE REGULATIONS OR GUIDELINES THAT ARE LESS 

30 STRINGENT THAN THE PREVIOUSLY ADOPTED GOVERNING BODY RULE. 
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SECTION 6. SECTION 50-2-116, MCA, IS AMENDED TO READ: 

2 "50-2-116. Powers and duties of local boards. ( 1) Local boards shall: 

3 (a) appoint a local health officer who is a physician or a person with a master's degree in public 

4 health or the equivalent and with appropriate experience, as determined by the department, and shall fix 

5 his salary; 

6 (b) elect a chairman and other necessary officers; 

7 (cl employ necessary qualified staff; 

8 (d) adopt bylaws to govern meetings; 

9 (e) hold regular meetings quarterly and hold special meetings as necessary; 

1 O (f) supervise destruction and removal of all sources of filth that cause disease; 

11 (g) guard against the introduction of communicable disease; 

12 (h) supervise inspections of public establishments for sanitary conditions; 

13 (i) subject to the provisions of [section 41, adopt necessary regulations that are no less stringent 

14 than state standards for the control and disposal of sewage from private and public buildings that is not 

15 regulated by Title 75, chapter 6, or Title 76, chapter 4. The regulations must describe standards for 

16 granting variances from the minimum requirements that are identical to standards promulgated by the board 

1 7 of health and environmental sciences and must provide for appeal of variance decisions to the department 

18 as required by 75-5-305. 

1 9 (2) Local boards may: 

20 (a) quarantine persons who have communicable diseases; 

21 (b) require isolation of persons or things that are infected with communicable diseases; 

22 (c) furnish treatment for persons who have communicable diseases; 

23 (d) prohibit the use of places that are infected with communicable diseases; 

24 (e) require and provide means for disinfecting places that are infected with communicable diseases; 

25 (f) accept and spend funds received from a federal agency, the state, a school district, or other 

26 persons; 

27 (g) contract with another local board for all or a part of local health services; 

28 lh) reimburse local health officers for necessary expenses incurred in official duties; 

29 (i) abate nuisances affecting public health and safety or bring action necessary to restrain the 

30 violation of public health laws or rules; 
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1 (j) adopt necessary fees to administer regulations for the control and disposal of sewage from 

2 private and public buildings (fees must be deposited with the county treasurer); 

3 (k) adopt rules that do not conflict with rules adopted bv the department: 

4 (i) for the control of communicable diseases; 

5 (ii) for the removal of filth that might cause disease or adversely affect public health; 

6 (iii) subject to the provisions of [section 4). on sanitation in public buildings that affects public 

7 health; 

8 (iv) for heating, ventilation, water supply, and waste disposal in public accommodations that might 

9 endanger human lives; and 

10 (v) subject to the provisions of [section 4). for the maintenance of sewage treatment systems that 

11 do not discharge an effluent directly into state waters and that are not required to have an operating permit 

12 as required by rules adopted under 75-5-401." 

13 

14 Section 7. Section 75-2-111, MCA, is amended to read: 

15 "75-2-111. Powers of board. The board shall, subject to the provisions of [section 2): 

16 (1) adopt, amend, and repeal rules for the administration, implementation, and enforcement of this 

17 chapter, for issuing orders under and in accordance with 42 U.S.C. 7419, and for fulfilling the requirements 

18 of 42 U.S.C. 7420 and regulations adopted pursuant thereto; 

19 (2) hold hearings relating to any aspect of or matter in the administration of this chapter at a place 

20 designated by the board. The board may compel the attendance of witnesses and the production of 

21 evidence at hearings. The board shali designate an attorney to assist in conducting hearings and shall 

22 appoint a reporter who 5flil!I must be present at all hearings and take fuil stenographic notes of all 

23 proceedings thereat, transcripts of which will be available to the public at cost. 

24 (3) issue orders necessary to effectuate the purposes of this chapter; 

25 (4) by rule require access to records relating to emissions; 

26 (5) by rule adopt a schedule of fees required for permits and permit applications, consistent with 

27 this chapter; 

28 (6) have the power to issue orders under and in accordance with 42 U.S.C. 7419." 

29 

30 Section 8. Section 75-2-301, MCA, is amended to read: 
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"75-2-301. Local air pollution control programs. (1) After public hearing, a municipality or county 

2 may establish and administer a local air pollution control program if the program is consistent with this 

3 chapter and is approved by the board. 

4 (2) If a local air pollution control program established by a county encompasses all or part of a 

5 municipality, the county and each municipality shall approve the program in accordance with subsection 

6 (1 ). 

7 (3) ifil Except as provided in subsection (4), the board by order may approve a local air pollution 

8 control program that: 

9 fal.ill provides by ordinance or local law for requirements compatible with, more stringent than, or 

10 more extensive than those imposed by 75-2-203, 75-2-204, 75-2-211, 75-2-212, 75-2-215, 75-2-217 

11 through 75-2-219, and 75-2-402-, and rules adopted under these sections; 

12 Willl provides for the enforcement of requirements established under subsection (3)(a)fil by 

13 appropriate administrative and judicial processes; and 

14 M.liill provides for administrative organization, staff, financial resources, and other resources 

1 5 necessary to effectively and efficiently carry out the program. As part of meeting these requirements, a 

16 local air pollution control program may administer the permit fee provisions of 75-2-220. The permit fees 

17 collected by a local air pollution control program must be deposited in a county special revenue fund to be 

18 used by the local air pollution control program for administration of permitting activities. 

19 (bl Board approval of an ordinance or local law that is more stringent than tho eerrnspoRdin!;j 

20 COMPARABLE state law or for whieh RB state law exists is ftt» subject to the provisions of [section 2]. 

21 (4) Except for those emergency powers provided for in 75-2-402, the board may not delegate to 

22 a local air pollution control program the authority to control any air pollutant source that: 

23 (a) requires the preparation of an environmental impact statement in accordance with Title 75, 

24 chapter 1, part 2; 

25 (b) is subject to regulation under the Montana Major Facility Siting Act, as provided in Title 75, 

26 chapter 20; or 

27 (c) has the potential to emit 250 tons ~ .1! year or more of any pollutant subject to regulation 

28 under this chapter, including fugitive emissions, unless the authority to control the source was delegated 

29 to a local air pollution control program prior to January 1, 1991. 

30 (5) If the board finds that the location, character, or extent of particular concentrations of 
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population, air pollutant sources, or geographic, topographic, or meteorological considerations or any 

2 combination ot these are suot:l as to make impracticable the maintenance of appropriate levels of air quality 

3 without an areawide air pollution control program, the board may determine the boundaries within which 

4 the program is necessary and require it as the only acceptable alternative to direct state administration. 

5 (61 If the board has reason to believe that any part of an air pollution control program in force under 

6 this section is either inadequate to prevent and control air pollution in the jurisdiction to which the program 

7 relates or is being administered in a manner inconsistent with this chapter, the board shall, on notice, 

8 conduct a hearing on the matter. 

9 (7) If, after the hearing, the board determines that any part of the program is inadequate to prevent 

10 and control air pollution in the jurisdiction to which it relates or that it is not accomplishing the purposes 

11 of this chapter, it shall require that necessary corrective measures be taken within a reasonable time, not 

12 to exceed 60 days. 

13 (8) If the jurisdiction fails to take these measures within the time required, the department shall 

14 administer within that jurisdiction all of the provisions of this chapter, including the terms contained in any 

15 applicable board order, that are necessary to correct the deficiencies found by the board. The department's 

16 control program supersedes all municipal or county air pollution laws, rules, ordinances, and requirements 

17 in the affected jurisdiction. The cost of the department's action is a charge on the jurisdiction. 

18 (9) If the board finds that the control of a particular air pollutant source because of its complexity 

19 or magnitude is beyond the reasonable capability of the local jurisdiction or may be more efficiently and 

20 economically performed at the state level, it may direct the department to assume and retain control over 

21 that air pollutant source. A charge may not be assessed against the jurisdiction. Findings made under this 

22 subsection may be either on the basis of the nature of the sources involved or on the basis of their 

23 relationship to the size of the communities in which they are located. 

24 ( 10) A jurisdiction in which the department administers all or part of its air pollution control 

25 program under subsection (8) may, with the approval of the board, establish or resume an air pollution 

26 control program that meets the requirements of subsection (3). 

27 ( 11) A municipality or county may administer all or part of its air pollution control program in 

28 cooperation with one or more municipalities or counties of this state or of other states." 

29 

30 Section 9. Section 75-2-503, MCA, is amended to read: 
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"75-2-503. Rulemaking authority -- issuance of permits. (1) The department shall, subject to the 

2 provisions of [section 21, adopt rules establishing standards and procedures for accreditation of 

3 asbestos-related occupations and control of the work performed by persons in asbestos-related 

4 occupations. The rules must be consistent with federal law and include but are not limited to: 

5 (a) standards for training course review and approval; 

6 (b) standards for accreditation of applicants for asbestos-related occupations; 

7 (c) examination requirements for accreditation of applicants for asbestos-related occupations; 

8 (d) requirements for renewal of accreditation, including periodic refresher courses; 

9 (el revocation of accreditation; 

1 0 (f) inspection requirements for asbestos projects and asbestos-related occupations credentials; 

11 (g) criteria to determine whether and what type of control measures are necessary for an asbestos 

12 project and whether a project is completed in a manner sufficient to protect public health, including criteria 

13 setting allowable limits on indoor airborne asbestos. A determination of whether asbestos abatement of a 

14 structure is necessary may not be based solely upon the results of airborne asbestos testing. 

1 5 (h) requirements for issuance of asbestos project permits and conditions that permitholders shall 

16 meet; 

17 (i) standards for seeking injunctions, criminal and civil penalties, or emergency actions; 

18 (j) advance notification procedures and issuance of permits for asbestos projects; and 

19 {kl fees, which must be commensurate with costs, for: 

20 (i) review and approval of training courses; 

21 (ii) application for and renewal of accreditation by a person seeking to pursue an asbestos-related 

22 occupation; 

23 (iii) issuance of asbestos project permits; and 

24 (iv) requested inspections of asbestos projects. 

25 (2) For asbestos projects having a cost of $3,000 or less, the department shall issue asbestos 

26 project permits within 7 calendar days following the receipt of a properly completed permit application and 

27 the appropriate fee." 

28 

29 

30 

Section 10. Section 75-3-201, MCA, is amended to read: 

"75-3-201 . State radiation control agency. ( 1) The department is the .state radiation control agency. 
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(2) Under the laws of this state, the department may employ, compensate, and prescribe the 

2 powers and duties of the individuals WHiffi that are necessary to carry out this chapter. 

3 (3) The department may, subiect to the provisions of (section 31, for the protection of the 

4 occupational and public health and safety: 

5 (a) develop and conduct programs for evaluation and control of hazards associated with the use 

6 of sources of ionizing radiation; 

7 (b) develop programs and adopt rules with due regard for compatibility with federal programs for 

8 licensing and regulation of byproduct, source, radioactive waste, and special nuclear materials and other 

9 radioactive materials. These rules s1'la» must cover equipment and facilities, methods for transporting, 

10 handling, and storage of radioactive materials, permissible levels of exposure, technical qualifications of 

11 personnel, required notification of accidents and other incidents involving radioactive materials, survey 

12 methods and results, methods of disposal of radioactive materials, posting and labeling of areas and 

13 sources, and methods and effectiveness of controlling individuals in posted and restricted areas. 

14 (cl adopt rules relating to control of other sources of ionizing radiation. These rules s1'la» must cover 

15 equipment and facilities, permissible levels of exposure to personnel, posting of areas, surveys, and records. 

16 (d) advise, consult, and cooperate with other agencies of the state, the federal government, other 

17 states, interstate agencies, political subdivisions, and groups concerned with control of sources of ionizing 

18 radiation; 

19 (el accept and administer loans, grants, or other funds or gifts, conditional or otherwise, in 

20 furtherance of its functions, from the federal government and from other sources, public or private; 

21 (f) encourage, participate in, or conduct studies, investigations, training, research, and 

22 demonstrations relating to control of sources of ionizing radiation; 

23 (g) collect and disseminate information relating to control of sources of ionizing radiation, including: 

24 (i) maintenance of a file of all license applications, issuances, denials, amendments, transfers, 

25 renewals, modifications, suspensions, and revocations; 

26 (iii maintenance of a file of registrants possessing sources of ionizing radiation requiring registration 

27 under this chapter and any administrative or judicial action pertaining tl=lereto to this chapter; 

28 (iii) maintenance of a file of all rules relating to regulation of sources of ionizing radiation, pending 

29 or adopted, and proceedings tl=lereoA." 

30 
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Section 11. Section 75-5-201, MCA, is amended to read: 

2 "75-5-201. Board rules authorized. (1) The board shall, subject to the provisions of [section 1], 

3 adopt rules for the administration of this chapter. 

4 (2) The board's rules may include a fee schedule or system for assessment of administrative 

5 penalties as provided under 75-5-611." 

6 

7 Section 12. Section 75-5-311, MCA, is amended to read: 

8 "75-5-311. Local water quality districts -- board approval -- local water quality programs. (1) A 

9 county that establishes a local water quality district according to the procedures specified in Title 7, chapter 

10 13, part 45, shall, in consultation with the department, undertake planning and information-gathering 

11 activities necessary to develop a proposed local water quality program. 

12 (2) A county may implement a local water quality program in a local water quality district if the 

13 program is approved by the board after a hearing conducted under 75-5-202. 

14 (3) In approving a local water quality program, the board shall determine that the program is 

15 consistent with the purposes and requirements of Title 75, chapter 5, and that the program will be effective 

16 in protecting, preserving, and improving the quality of surface water and ground water, considering the 

17 administrative organization, staff, and financial and other resources available to implement the program. 

18 (4) Subject to the board's approval, the commissioners and the governing bodies of cities and 

19 towns that participate in a local water quality district may adopt local ordinances to regulate the following 

20 specific facilities and sources of pollution: 

21 (a) onsite waste water disposal facilities; 

22 (b) storm water runoff from paved surfaces; 

23 (c) service connections between buildings and publicly owned sewer mains; 

24 (d) facilities that use or store halogenated and nonhalogenated solvents, including hazardous 

25 substances that are referenced in 40 CFR 261.31, United States environmental protection agency 

26 hazardous waste numbers F001 through F005, as amended; and 

27 (e) internal combustion engine lubricants. 

28 (5) 1.fil For the facilities and sources of pollution included in subsection (4) and consistent with the 

29 provisions of subsection (6), the local ordinances may: 

30 fatill be compatible with or more stringent or more extensive than the requirements imposed by 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

75-5-304, 75-5-305, and 75-5-401 through 75-5-404 and rules adopted under those sections to protect 

water quality, establish waste discharge permit requirements, and establish best management practices for 

substances that have the potential to pollute state waters; 

Milli provide for administrative procedures, administrative orders and actions, and civil 

enforcement actions that are consistent with 75-5-601 through 75-5-604, 75-5-611 through 75-5-616, 

75-5-621, and 75-5-622 and rules adopted under those sections; and 

MJ.ilil provide for civil penalties not to exceed $1,000 per violation, provided that each day of 

violation of a local ordinance constitutes a separate violation, and criminal penalties not to exceed $ 500 

per day of violation or imprisonment for not more than 30 days, or both. 

{bl Board approval of an ordinance or local law that is more stringent than the eorresponding 

COMPARABLE state law or !or whieh no state lmv e>Eists is Ret subject to the provisions of (section 1 j. 

(6) The local ordinances authorized by this section may not: 

(al duplicate the department's requirements and procedures relating to permitting of waste 

discharge sources and enforcement of water quality standards; 

(b) regulate any facility or source of pollution to the extent that the facility or source is: 

(i) required to obtain a permit or other approval from the department or federal government or is 

the subject of an administrative order, a consent decree, or an enforcement action pursuant to Title 75, 

chapter 5, part 4; Title 75, chapter 6; Title 75, chapter 1 O; the federal Comprehensive Environmental 

Response, Compensation, and Liability Act of 1980, 42 U.S.C. 9601 through 9675, as amended; or federal 

environmental, safety, or health statutes and regulations; 

ii) exempted from obtaining a permit or other approval from the department because the facility 

or source is required to obtain a permit or other approval from another state agency or is the subject of an 

enforcement action by another state agency; or 

(iii) subject to the provisions of Title 80, chapter 8 or chapter 15. 

( 7) If the boundaries of a district are changed after the board has approved the local water quality 

program for the district, the board of directors of the local water quality district shall submit a program 

amendment to the board and obtain the board's approval of the program amendment before implementing 

the local water quality program in areas that have been added to the district. 

(8) The department shall monitor the implementation of local water quality programs to ensure that 

the programs are adequate to protect, preserve, and improve the quality of the surface water and ground 
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water and are being administered in a manner consistent with the purposes and requirements of Title 75, 

2 chapter 5. If the department finds that a local water quality program is not adequate to protect, preserve, 

3 and improve the quality of the surface water and ground water or is not being administered in a manner 

4 consistent with the purposes and requirements of Title 75, chapter 5, the department shall report to the 

5 board. 

6 191 If the board determines that a local water quality program is inadequate to protect, preserve, 

7 and improve the quality of the surface water and ground water in the local water quality district or that the 

8 program is being administered in a manner inconsistent with Title 75, chapter 5, the board shall give notice 

9 and conduct a hearing on the matter. 

1 O 1101 If after the hearing the board determines that the program is inadequate to protect, preserve, 

11 and improve the quality of the surface water and ground water in the local water quality district or that it 

12 is not being administered in a manner consistent with the purposes of Title 75, chapter 5, the board shall 

13 require that necessary corrective measures be taken within a reasonable time, not to exceed 60 days. 

14 I 11) If an ordinance adopted under this section conflicts with a requirement imposed by the 

15 department's water quality program, the department's requirement supersedes the local ordinance. 

16 I 12) If the board finds that, because of the complexity or magnitude of a particular water pollution 

17 source, the control of the source is beyond the reasonable capability of a local water quality district or may 

18 be more efficiently and economically performed at the state level, the board may direct the department to 

19 assume and retain control over the source. A charge may not be assessed against the local water quality 

20 district for that source. Findings made under this subsection may be based on the nature of the source 

21 involved or on the source's relationship to the size of the community in which it is located." 

22 

23 Section 13. Section 75-6-103, MCA, is amended to read: 

24 "75-6-103. Duties of-the board. ( 1) The board has general supervision over all state waters Wfli£H 

25 that are directly or indirectly being used by a person for a public water supply system or domestic purposes 

26 or as a source of ice. 

27 (2) The board shall, subject to the provisions of [section 1 L adopt rules and standards concerning: 

28 (a) maximum contaminant levels for waters that are or will be used for a public water supply 

29 system; 

30 (b) fees, as described in 75-6-108, for services rendered by the department; 
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(c) monitoring, recordkeeping, and reporting by persons who own or operate a public water supply 

2 system; 

3 (d) requiring public notice to all users of a public water supply system when a person has been 

4 granted a variance or exemption or is in violation of this part or a rule or order issued pursuant to this part; 

5 (e) the issuance of licenses by the department to laboratories that conduct analysis of public water 

6 supply systems; 

7 (f) the siting, construction, operation, and modification of a public water supply system or public 

8 sewage system; 

9 (g) the review of financial viability of a proposed public water supply system or public sewage 

10 system, as necessary to ensure the capability of the system to meet the requirements of this part; 

11 (h) the collection and analysis of samples of water used for drinking or domestic purposes; 

12 (i) the issuance of variances and exemptions as authorized by the federal Safe Drinking Water Act 

1 3 and this part; 

14 (j) administrative enforcement procedures and administrative penalties authorized under this part; 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

and 

(k) any other requirement necessary for the protection of public health as described in this part. 

(3) The board may issue orders necessary to fully implement the provisions of this part." 

Section 14. Section 75-10-204, MCA, is amended to read: 

"75-10-204. Powers and duties of department. The department shall, subiect to the provisions of 

[section 3), adopt rules governing solid waste management systems -..,·hish shall that must include but are 

not limited to: 

(1) requirements for the plan of operation and maintenance that must be submitted with an 

application under this part; 

(2) the classification of disposal sites according to the physical capabilities of the site to contain 

the type of solid waste to be disposed of; 

(3) the procedures to be followed in the disposal, treatment, or transport of solid wastes; 

(4) the suitability of the site from a public health standpoint when hydrology, geology, and 

climatology are considered; 

(5) requirements relating to ground water monitoring, including but not limited to: 
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(a) information that owners and operators of municipal solid waste landfills and other disposal sites 

2 specified in 75-10-207 must submit to the department to enable the department to prepare the priority 

3 compliance list authorized by 75-10-207(3); 

4 (b) the content of plans for the design, construction, operation, and maintenance of monitoring 

5 wells and monitoring systems; and 

6 (c) recordkeeping and reporting; 

7 (6) tees related to the review of solid waste management system license applications; 

8 (7) the renewal of solid waste management system licenses and related tees; 

9 (8) a quarterly fee based on the justifiable direct and indirect costs to the state of administering 

1 0 Title 75, chapter 10, parts 1 and 2, tor solid waste generated outside Montana and disposed of or 

11 incinerated within Montana.~ These rules must be adopted b•{ August 1, 199e. 

1 2 (9) any other factors relating to the sanitary disposal or management of solid wastes." 

13 

14 Section 15. Section 75-10-405, MCA, is amended to read: 

15 "75-10-405. Administrative rules. (1) The department may, subject to the provisions of [section 

16 }1 adopt, amend, or repeal rules governing hazardous waste, including but not limited to the following: 

17 (a) identification and classification of those hazardous wastes subject to regulation and those that 

18 are not; 

19 (b) requirements for the proper treatment, storage, transportation, and disposal of hazardous 

20 waste; 

21 (c) requirements for siting, design, operation, maintenance, monitoring, inspection, closure, 

22 postclosure, and reclamation of hazardous waste management facilities; 

23 Id) requirements for the issuance, denial, reissuance, modification, and revocation of permits for 

24 hazardous waste management facilities; 

25 (el requirements for corrective action within and outside &f facility boundaries and for financial 

26 assurance of that corrective action; 

27 If) requirements tor manifests and the manifest system for tracking hazardous waste and tor 

28 reporting and recordkeeping by generators, transporters, and owners and operators of hazardous waste 

29 management facilities; 

30 lg) requirements for training of facility personnel and for financial assurance of facility owners and 
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1 operators and for liability of guarantors providing financial assurance; 

2 (h) requirements for registration of generators and transporters; 

3 (i) establishing a schedule of fees and procedures for the collection of fees for: 

4 (i) the filing and review of hazardous waste management facility permits as provided in 75-10-432; 

5 (ii) hazardous waste management as provided in 75-10-433; 

6 (iii) the reissuance and modification of hazardous waste management facility permits; and 

7 (iv) the registration of hazardous waste generators; 

8 (j) a schedule of fees to defray a portion of the costs of establishing, operating, and maintaining 

9 any state hazardous waste management facility authorized by 75-10-412; 

10 (k) requirements for availability to the public of information obtained by the department regarding 

11 facilities and sites used for the treatment, storage, and disposal of hazardous wastes; 

12 (I) procedures for the assessment of administrative penalties as authorized by 75-10-424; and 

13 (m) other rules Wfliefl that are necessary to obtain and maintain authorization under the federal 

14 program. 

15 (2) The department may not adopt rules under this part that are more restrictive than those 

16 promulgated by the federal government under the Resource Conservation and Recovery Act of 1976, as 

17 amended, except that the department: 

18 (a) may require the registration of transporters not otherwise required to register with the state of 

19 Montana pursuant to the federal Resource Conservation and Recovery Act of 1976, as amended; 

20 (b) may require generators and facilities to report on an annual rather than on a biennial basis; 

21 (c) may adopt requirements for the prevention and correction of leakage from underground storage 

22 tanks, including: 

23 (i) reporting by owners and operators; 

24 (ii) financial responsibility; 

25 (iii) release detection, prevention, and corrective action; 

26 (iv) standards for design, construction, installation, and closure; 

27 (v) development of a schedule of fees, not to exceed $50 for a tank over 1,100 gallons and, not 

28 to exceed $20 for a tank 1,100 gallons or less, per tank, for tank notification and permits to defray state 

29 and local costs of implementing an underground storage tank program; 

30 (vi) a penalty schedule and a system for assessment of administrative penalties, notice, and appeals 
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under 75-10-423; and 

2 (vii) delegation of authority and funds to local agents for inspections and implementation. The 

3 delegation of authority to local agents must complement and may not duplicate existing authority for 

4 implementation of rules adopted by the department of justice that relate to underground storage tanks. 

5 (d) may adopt regulatory requirements for hazardous waste transfer facilities; 

6 (e) shall require the owner or manager of any proposed commercial facility for the storage, 

7 collection, or transfer of hazardous waste to conduct a public hearing, as provided for in 75-10-441; and 

8 (fl may adopt rules and performance standards for industrial furnaces and boilers that burn 

9 hazardous wastes. The rules and performance standards: 

10 (i) may be adopted if there are no federal regulations; or 

11 (iii may be more restrictive than federal regulations. 

12 g) It the department adopts rules under subsection (21 that are more restrictive than those 

13 proR'lulqated by the federal government under the Resource Conservation and Recovery Act of 1976, as 

14 amended, the department shall eomply with the provisions of [section 31 it it reeeives a petition as @rovided 

15 under [section 3(41]." 

16 

17 Section 16. Section 75-10-603, MCA, is amended to read: 

18 "75-10-603. Cooperative agreement -- authority of department. (1) In order to assist in 

19 implementation of CERCLA, the department may, subject to the provisions of [section 3!: 

20 (a) participate in the determination of appropriate remedial action to deal with the release or 

21 threatened release within Montana of: 

22 (i) any contaminant presenting an imminent and substantial danger to public health or welfare; or 

23 (ii) any hazardous substance; 

24 {bl in the event of the release or threatened release of any of the substances described in 

25 subsection (1 l(al, negotiate the terms of a cooperative agreement with the federal government containing 

26 mutual commitments of each party to remedial action, including the elements required by subsection (2). 

27 (2) A cooperative agreement may contain the following assurances: 

28 (al the state of Montana will a&Stlfe ensure the future maintenance of the removal and remedial 

29 actions agreed upon for the expected life of the actions; 

30 (bl a hazardous waste disposal facility is available to the state of Montana that meets the 
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specifications of the president and complies with the requirements of subtitle C of the federal Solid Waste 

2 Disposal Act for necessary offsite storage, destruction, treatment, or secure disposition of the hazardous 

3 substances; and 

4 (cl the state of Montana will pay or i'l5Sl:H'e ensure payment of a share of the costs of the remedial 

5 action, including all future maintenance." 

6 

7 SECTION 17. SECTION 76-3-501. MCA. IS AMENDED TO READ: 

8 "76-3-501. Local subdivision regulations. (1) Before July 1, 1974, the governing body of every 

9 county, city, and town shall adopt and provide for the enforcement and administration of subdivision 

10 regulations reasonably providing for the orderly development of their jurisdictional areas; for the 

11 coordination of roads within subdivided land with other roads, both existing and planned; for the dedication 

1 2 of land for roadways and for public utility easements; for the improvement of roads; for the provision of 

13 adequate open spaces for travel, light, air, and recreation; for the provision of adequate transportation, 

14 water, and drainage,-aoo; subject to the provisions of [section 51. for the regulation of sanitary facilities; 

1 5 for the avoidance or minimization of congestion; and for the avoidance of subdivision which would involve 

16 unnecessary environmental degradation and the avoidance of danger of injury to health, safety, or welfare 

17 by reason of natural hazard or the lack of water, drainage, access, transportation, or other public services 

18 or would necessitate an excessive expenditure of public funds for the supply of such services. 

19 (21 Review and approval or disapproval of a subdivision under this chapter may occur only under 

20 those regulations in effect at the time an application for approval of a preliminary plat or for an extension 

21 under 76-3-610 is submitted to the governing body." 

22 

23 SECTION 18. SECTION 76-3-504. MCA. IS AMENDED TO READ: 

24 "76-3-504. Minimum requirements for subdivision regulations. The subdivision regulations adopted 

25 under this chapter shall, at a minimum: 

26 ( 1) require the subdivider to submit to the governing body an environmental assessment as 

27 prescribed in 76-3-603; 

28 (2) establish procedures consistent with this chapter for the submission and review of subdivision 

29 plats; 

30 (3) prescribe the form and contents of preliminary plats and the documents to accompany final 

~na Legislative council 
- 25 - HB 521 



54th Legislature HB0521.02 

plats; 

2 (4) provide for the identification of areas which, because of natural or fflaR eausea human-caused 

3 hazards, are unsuitable for subdivision development and prohibit subdivisions in these areas unless the 

4 hazards can be eliminated or overcome by approved construction techniques; 

5 15) prohibit subdivisions for building purposes in areas located within the floodway of a flood of 

6 100-year frequency as defined by Title 76, chapter 5, or determined to be subject to flooding by the 

7 governing body; 

8 (6) prescribe standards for: 

9 la) the design and arrangement of lots, streets, and roads; 

1 O lb) grading and drainage; 

11 le) subject to the provisions of [section 51, water supply and sewage and solid waste disposal 

12 wru€fl tha!, at a minimum, meet the regulations adopted by the department of health and environmental 

1 3 sciences under 76-4-104; 

14 Id) the location and installation of utilities; 

15 17) provide procedures for the administration of the park and open-space requirements of this 

16 chapter; 

17 (8) provide for the review of preliminary plats by affected public utilities and those agencies of 

18 local, state, and federal government having a substantial interest in a proposed subdivision; such utility or 

19 agency review may not delay the governing body's action on the plat beyond the time limits specified in 

20 this chapter, and the failure of any agency to complete a review of a plat may not be a basis for rejection 

21 of the plat by the governing body." 

22 

23 SECTION 19. SECTION 76-4-104, MCA, IS AMENDED TO READ: 

24 "76-4-104. Rules for administration and enforcement. ( 1) The department shall, subject to the 

25 provisions of [section 3]. adopt reasonable rules, including adoption of sanitary standards, necessary for 

26 administration and enforcement of this part. 

27 (2) The rules and standards shall provide the basis for approving subdivision plats for various types 

28 of water, sewage facilities, and solid waste disposal, both public and private, and shall be related to size 

29 of lots, contour of land, porosity of soil, ground water level, distance from lakes, streams, and wells, type 

30 and construction of private water and sewage facilities, and other factors affecting public health and the 
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1 quality of water for uses relating to agriculture, industry, recreation, and wildlife. 

2 (3) The rules shall provide for the review of the following divisions of land by a local department 

3 or board of health, as described in Title 50, chapter 2, part 1, if the local department or board of health 

4 employs a registered sanitarian or a registered professional engineer and if the department certifies under 

5 subsection (4) that the local department or board is competent to review these divisions of land: 

6 (a) divisions of land containing five or fewer parcels, whenever each parcel will contain individual 

7 onsite water and sewage disposal facilities; and 

8 (b) divisions of land proposed to connect to existing municipal water and waste water systems 

9 previously approved by the department, if no extension of the systems is required. 

10 14) The department shall also adopt standards and procedures for certification and maintaining 

11 certification to ensure that a local department or board of health is competent to review the divisions of 

12 land described in subsection (3). 

13 (5) The department shall review those divisions of land described in subsection (3) if: 

14 (a) a proposed division of land lies within more than one jurisdictional area and the respective 

15 governing bodies are in disagreement concerning approval of or conditions to be imposed on the proposed 

1 6 subdivision; or 

17 lb) the local department or board of health elects not to be certified. 

18 (6) The rules shall further provide for: 

19 (a) the furnishing to the reviewing authority of a copy of the plat and other documentation showing 

20 the layout or plan of development, including: 

21 (i) total development area; 

22 (ii) total number of proposed dwelling units; 

23 lb) adequate evidence that a water supply that is sufficient in terms of quality, quantity, and 

24 dependability will be available to ensure an adequate supply of water for the type of subdivision proposed; 

25 (c) evidence concerning the potability of the proposed water supply for the subdivision; 

26 (d) adequate evidence that a sewage disposal facility is sufficient in terms of capacity and 

27 dependability; 

28 le) standards and technical procedures applicable to storm drainage plans and related designs, in 

29 order to insure proper drainage ways; 

30 If) standards and technical procedures applicable to sanitary sewer plans and designs, including 
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1 soil percolation testing and required percolation rates and site design standards for on-lot sewage disposal 

2 systems when applicable; 

3 (g) standards and technical procedures applicable to water systems; 

4 (h) standards and technical procedures applicable to solid waste disposal; 

5 (i) requiring evidence to establish that, if a public sewage disposal system is proposed, provision 

6 has been made for the system and, if other methods of sewage disposal are proposed, evidence that the 

7 systems will comply with state and local laws and regulations which are in effect at the time of submission 

8 of the preliminary or final plan or plat. 

9 (7) If the reviewing authority is a local department or board of health, it shall, upon approval of a 

1 O division of land under this part, notify the department of the approval and submit to the department a copy 

11 of the approval statement. 

12 (8) Review and certification or denial of certification that a division of land is not subject to sanitary 

13 restrictions under this part may occur only under those rules in effect at the time plans and specifications 

14 are submitted to the department, except in cases where current rules would preclude the use for which the 

15 lot was originally intended, the applicable requirements in effect at the time such lot was recorded must 

16 be applied. In the absence of specific requirements, minimum standards necessary to protect public health 

17 and water quality will apply." 

18 

19 SECTION 20. SECTION 80-15-105, MCA, IS AMENDED TO READ: 

20 "80-15-105. Rulemaking. (1) The board shall, subject to the provisions of [section 1], adopt rules 

21 for the administration of this chapter for which the board and the department of health and environmental 

22 sciences have responsibility. These rules must include but are not limited to: 

23 (a) standards and interim numerical standards for agricultural chemicals in ground water as 

24 authorized by 80-15-201; 

25 (b) procedures for ground water monitoring as authorized by 80-15-202 and 80-15-203; 

26 (c) field and laboratory operational quality assurance, quality control, and confirmatory procedures 

27 as authorized by 80-15-107, 80-15-202, and 80-15-203, which may include, through adoptiof) by 

28 reference, procedures that have been established or approved by EPA for quality assurance and quality 

29 control; 

30 (d) standards for maintaining the confidentiality of data and information declared confidential by 
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EPA and the confidentiality of chemical registrant data and information protected from disclosure by federal 

2 or state law as required by 80-1 5-108; and 

3 (e) administrative civil penalties as authorized by 80-15-412. 

4 (2) The department shall adopt rules necessary to carry out its responsibilities under this chapter. 

5 These rules must include but are not limited to: 

6 (a) procedures for ground water monitoring as authorized by 80-15-202 and 80-15-203; 

7 (b) the content and procedures for development of agricultural chemical ground water management 

8 plans, including the content of best management practices and best management plans, procedures for 

9 obtaining comments from the department of health and environmental sciences on the plans, and the 

10 adoption of completed plans and plan modifications as authorized by 80-15-211 through 80-15-218; 

11 (c) standards for maintaining the confidentiality of data and information declared confidential by 

12 EPA and of chemical registrant data and information protected from disclosure by federal or state law as 

13 required by 80-15-108; 

14 (d) field and laboratory operational quality assurance, quality control, and confirmatory procedures 

15 as authorized by 80-15-107, 80-15-202, and 80-15-203, which may include, through adoption by 

16 reference, procedures that have been established or approved by EPA for quality assurance and quality 

17 control; 

18 (e) emergency procedures as authorized by 80-15-405; 

19 (f) procedures for issuance of compliance orders as authorized by 80-15-403; and 

20 (g) procedures for the assessment of administrative civil penalties as authorized by 80-1 5-41 2." 

21 

22 NEW SECTION. Section 21. Codification instructions. ( 1) [Section 1] is intended to be codified 

23 as an integral part of Title 75, chapter 5; afle Title 75, chapter 6,; AND TITLE 80, CHAPTER 15, and the 

24 provisions of Title 75, chapter 5; afle Title 75, chapter 6,: AND TITLE 80, CHAPTER 15, apply to [section 

25 1]. 

26 (2) [Section 2] is intended to be codified as an integral part of Title 75, chapter 2, and th0 

27 provisions of Title 75, chapter 2, apply to [section 2]. 

28 (3) [Section 3] is intended to be codified as an integral part of Title 75, chapter 3; afle Title 75, 

29 chapter 107 ; AND TITLE 76, CHAPTER 4, and the provisions of Title 75, chapter 3; afle Title 75, chapter 

30 1 O,; AND TITLE 76, CHAPTER 4, apply to [section 3]. 
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i_4I [SECTION 4] IS INTENDED TO BE CODIFIED AS AN INTEGRAL PART OF TITLE 50, CHAPTER 

2 2, AND THE PROVISIONS OF TITLE 50, CHAPTER 2, APPLY TO [SECTION 4]. 

3 i_5) !SECTION 5] IS INTENDED TO BE CODIFIED AS AN INTEGRAL PART OF TITLE 76, CHAPTER 

4 3, AND THE PROVISIONS OF TITLE 76, CHAPTER 3, APPLY TO [SECTION 5]. 

5 

6 NEW SECTION. Section 22. Effective date. [This act] is effective on passage and approval. 

7 -END-
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HOUSE BILL NO. 521 

2 INTRODUCED BY WAGNER, GRINDE, TASH, STOVALL, DEVANEY, S. SMITH, ORR, SLITER, CURTISS, 

3 COBB, MURDOCK, GRADY, T. NELSON, JORE, PAVLOVICH, BECK, HARP 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT PFlOI-IIBITING REQUIRING CERTAIN STATE ADMINISTRATIVE 

6 AGENCY AND LOCAL AGENCIES TO JUSTIFY THE ADOPTION OF RULES FFlOM BEl~JG THAT ARE MORE 

7 STRINGENT THAN CORRESPONDING FEDERAL REGULATIONS; REQUIRING THE BOARD OF HEAL TH AND 

8 ENVIRONMENTAL SCIENCES ~L THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCESL 

9 AND LOCAL UNITS OF GOVERNMENT TO REVIEW AND REVISE CERTAIN RULES TO ENSURE 

10 COMPLIANCE WITH THIS ACT; GFlE/\TING /\~I ./\FFIFlMATIVE DEFE~ISE FOFl VIOLATIO~IS OF CERTAIN 

11 FHJLES MOFlE STRINGENT Tt-1/'.N CORRESPONDING FEDERAL RIJLES; AMENDING SECTIONS 50-2-116, 

12 · 75-2-111, 75-2-301, 75-2-503, 75-3-201, 75-5-201, 75-5-311, 75-6-103, 75-10-204, 75-10-405, ~ 

13 75-10-603, 76-3-501, 76-3-504, 76-4-104, AND 80-15-105, MCA; AND PROVIDING AN IMMEDIATE 

14 EFFECTIVE DATE." 

THERE ARE NO CHANGES IN THIS BILL AND IT WILL 
NOT BE REPRINTED. PLEASE REFER TO SECOND 
READING COPY (YELLOW) FOR COMPLETE TEXT. 
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SENATE STANDING COMMITTEE REPORT 

MR. PRESIDENT: 

Page 1 of 1 
March 28, 1995 

We, your committee on Natural Resources having had under 
consideration HB 521 (third reading copy -- blue), respectfully 
report that HB 521 be amended as follows and as so amended be 
concurred in. 

Signed: ----------------Sen at or Lorents Grosfield, Chair 

That such amendments read: 

1. Page 3, line 2. 
Following: "FEES" 
Insert: "or to public participation requirements" 

2. Page 3, line 8, page 5, line 12, and page 7, line 16. 
Followir.g: 11 l..'il_ 11 

Strike: "AND" 
Insert: "or" 

3. Page 9, line 20, and page 10, line 27. 
Following: ".l.il." 
Strike: "AND" 
Insert: 11 or 11 

4. Page 23, line 15. 
Strike: "The 11 

Insert: ''Notwithstanding the provisions of [section 3], the'' 

Coord. 
of Senate 

-END-

Senator Carrying Bill 

I-ISPI 

SENATE 



SENATE COMMITTEE OF THE WHOLE AMENDMENT 

Mr. Chairman: 
blue) . 

March 29, 1995 3:03 pm 

I move to amend HB 521 (third reading copy 

REJECT signed, /4,~/> &c~Cc( 
Senator Grosfield 

That such amendments read: 

1. AMEND THE SENATE NATURAL RESOURCES COMMITTEE REPORT DATED 
MARCH 28, 1995, AS FOLLOWS: 

Amendment No. 1 
Strike: Amendment No. 1 in its entirety 

AND THAT SENATE BILL NO. 521, THIRD READING COPY BE FURTHER 
AMENDED AS FOLLOWS: 

2. Title, line 14. 
Following: "DATE" 
Insert: "AND APPLICABILITY PROVISIONS" 

3. Page 2, line 25 through page 3, line 2. 
Strike: "[SECTIONS" on page 2, line 25 through "FEES." on page 3, 

line 2 

4. Page 30. 
Following: line 4 
Insert: "NEW SECTION. Section 22. Applicability. (1) 

[Sections 1 through 3] are intended to apply to any rule 
that is in effect, adopted, or amended, and that regulates 
those resources or activities for which the state has been 
given primary authority to regulate by federal authority 
pursuant to Title 75, chapter 2; Title 75, chapter 3; Title 
75, chapter 5; Title 75, chapter 6; or Title 75, chapter 10, 
as of [the effective date of this act]. 
(2) [Sections 4 and 5] apply to local units of government 

when they attempt to regulate the control and disposal of 
sewage from private and public buildings. 
(3) [This act] does not apply to the establishment of fees 
or public participation requirements." 

Renumber: subsequent section 
-END-

Coord. SENATE 
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HOUSE BILL NO. 521 

2 INTRODUCED BY WAGNER, GRINDE, TASH, STOVALL, DEVANEY, S. SMITH, ORR, SLITER, CURTISS, 

3 COBB, MURDOCK, GRADY, T. NELSON, JORE, PAVLOVICH, BECK, HARP 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT PROI-IIBITl~IG REQUIRING CERTAIN STATE ADMINISTRATIVE 

6 AGE~lCY AND LOCAL AGENCIES TO JUSTIFY THE ADOPTION OF RULES FROM BEING THAT ARE MORE 

7 STRINGENT THAN CORRESPONDING FEDERAL REGULATIONS; REQUIRING THE BOARD OF HEAL TH AND 

8 ENVIRONMENTAL SCIENCES AN-9, THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES, 

9 AND LOCAL UNITS OF GOVERNMENT TO REVIEW AND REVISE CERTAIN RULES TO ENSURE 

10 COMPLIANCE WITH THIS ACT; CREATING /1.N AFFIRMATIVE DEFE~ISE FOR VIOLATIONS OF CERTAIN 

11 RULES MORE STRINGENT TI-IAN CORRESPO~IDl~JG FEDERAL RULES; AMENDING SECTIONS 50-2-116, 

12 75-2-111, 75-2-301, 75-2-503, 75-3-201, 75-5-201, 75-5-311, 75-6-103, 75-10-204, 75-10-405, AN-9 

13 75-10-603, 76-3-501, 76-3-504, 76-4-104, AND 80-15-105, MCA; AND PROVIDING AN IMMEDIATE 

14 EFFECTIVE DATE AND APPLICABILITY PROVISIONS." 

15 

16 WHEREAS, the federal government frequently regulates areas that are also subject to state 

17 regulation; and 

18 WHEREAS, differing state and federal policy goals and unique state prerogatives frequently result 

19 in different levels of regulation, different standards, and different requirements being imposed by state and 

20 federal programs covering the same subject matter; and 

21 WHEREAS, Montana must simultaneously move toward reducing redundant and unnecessary 

22 regulation that dulls the state's competitive advantage while being ever vigilant in the protection of the 

23 public's health, safety, and welfare; and 

24 WHEREAS, Montana's administrative agencies should consider applicable federal standards when 

25 adopting, readopting, or amending rules with analogous federal counterparts; and 

26 WHEREAS, Montana's administrative agencies should analyze whether analogous federal standards 

27 sufficiently protect the health, safety, and welfare of Montana's citizens; and 

28 WHEREAS, as part of the formal rulemaking process, the public should be advised of the agencies' 

29 conclusions about whether analogous federal standards sufficiently protect the health, safety, and welfare 

30 of Montana citizens. 
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STATEMENT OF INTENT 

2 A statement of intent is required for this bill in order to provide guidance to the board of health and 

3 environmental sciences aM-teL the department of health and environmental sciences, AND LOCAL UNITS 

4 OF GOVERNMENT in complying with [this act]. 

5 The legislature intends that in addition to all requirements imposed by existing law and rules, the 

6 board or the department include as part of the initial publication and all subsequent publications of a rule 

7 a staternent as te whether WRITTEN FINDING IF the rule in question contains any standards or requirements 

8 that exceed the standards or requirements imposed by COMPARABLE federal law. 

9 If the rules are more stringent than COMPARABLE federal law, the staternent WRITTEN FINDING 

1 O must include but is not limited to a discussion of the policy reasons and a risk east AN analysis that 

11 supports the board's or department's decision te irnpese the THAT THE PROPOSED STATE standards or 

1 2 requirements ans alse supperts the faet that the state stansards er requirernents te 13e irnpeses are 

13 aehie•taele unser eurrent teehnelegv, netwithstansing the feseral geYernrnent's seterrninatien that lesser 

14 stansarels er requirernents are ap,:irepriate. 

15 The risl( eest analysis must aasress the prei3ai3ility ef harrn te pul3Iie health er the en•,irenment 

16 unser the eenditiens irnpeses 13',' the feseral stansarss, the resuetien in that preeai3ility ef harrn because 

17 ef impesitien ef strieter state stansarss, ans tho eosts requires ef the regulates eernrnl,Jnity te rnitigate the 

18 harm te pui3Iie health er the enyirenment •;ia the strieter Mate stansarss. 

19 [This aet] is PROTECT PUBLIC HEALTH OR THE ENVIRONMENT OF THE STATE AND THAT THE 

20 STATE STANDARDS OR REQUIREMENTS TO BE IMPOSED CAN MITIGATE HARM TO THE PUBLIC HEAL TH 

21 OR THE ENVIRONMENT AND ARE ACHIEVABLE UNDER CURRENT TECHNOLOGY. THE DEPARTMENT 

22 IS NOT REQUIRED TO SHOW THAT THE FEDERAL REGULATION IS INADEQUATE TO PROTECT PUBLIC 

23 HEALTH. THE WRITTEN FINDING MUST ALSO INCLUDE INFORMATION FROM THE HEARING RECORD 

24 REGARDING THE COSTS TO THE REGULATED COMMUNITY DIRECTLY ATTRIBUTABLE TO THE 

25 PROPOSED STATE STANDARD OR REQUIREMENT. [SECTIONS 1 Tt-lROUGI-I 31 ARE intendes te apply 

26 te any rule that is aeleptes, reaseptes, er arnonded unser the autheritv ef er in erser te irnplernent, eernply 

27 with, er partieipate in any pregrarn establishes unaer feaeral law er unaer a state stet1,Jto that ineerperates 

28 er refers te feaeral law, feseral stanaaras, er feaeral requirernents 1,Jnaor Title 7e, ehapter 2; TIT! ► 7§, 

29 C4APIER 3; Title 76, elclapter e; Title 76, ehapter 6; er Title 76, ehapter 1 O. 

30 [SECTIm1s 4 A~rn ej /\PPbY TO bOG.A.b U~IITS oi; GOVER~IMENT Wt-lEN Tl-IE¥ ATTEMPT TO 
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1 

2 

3 

4 

5 

6 

REGULATE THE CONTROL A~ID DISPOSAL OF SEWAGE FROM PRIVAH A~ID PU BUG BUILDl~lGS. [THIS 

ACT) IS NOT l~JTE~JDED TO APPLY TO Tl-IE ESTABLISHMENT OR SETTl~JG OF FEES OR TO PUBLIC 

PARTICIPATlml REQUIREME~ITS. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

7 NEW SECTION. Section 1. State standaFEls REGULATIONS no more stringent than federal 

8 standaFds REGULATIONS OR GUIDELINES. (1) ~ AFTER (THE EFFECTIVE DATE OF THIS ACT], 

9 EXCEPT as provided in subsections 12) through fet,. (51 A,Ng OR unless required by state law, the board 

10 may not adopt a rule to implement this chapter that is more stringent than the eoFres13onaiAg COMPARABLE 

11 federal regulations OR GUIDELINES that address the same circumstances. The board may incorporate by 

12 reference eorres130AaiAg COMPARABLE federal regulations OR GUIDELINES. 

13 12) The board may adopt a rule to implement this chapter that is more stringent than oorres13onaing 

14 COMPARABLE federal regulations or aao13t rules wheA there are na e0rres130AaiA§ foaarnl regulatteflS 

15 GUIDELINES only if the board makes a written finding after a public hearing and public comment and based 

16 on evidence in the record that the e0rros130AaiA§ federal regulations are not adoeiuate ta 13roteet 13ublis 

17 health or tho oAviroArnent of tho state. This finaiAg must be aeoom13aAiea by a surnmariziAg sonslusioA 

18 staternoAt reforriAg ta aAd 0 1.,aluatin§ tho 13roeaeility of harm to 13uelis health or tho eAYiroArnent at tho level 

19 of the foderal rule or re!julation and tho s13ooifie im13rovem0At iA the 13uelie health or eA•.,iroArneAt frem tho 

20 stristor state r1:1lo. The stateFRent m1:1st rafareAoe inforFRatioA aAa st1:1aios sentainod iA tho rosors that ferFR 

21 tho 13asis for tho 13eara's senel1:1sion. 

22 (3l The SUFRFRariziAg eoAolusion statomoAt FRl:ISt inoluso eut is ROI limites te a dise1:1ssieA ef tho 

23 13olisv reaseAs a AS a risl( oost aAalysis that s1:1pports the eoard' s eleoision te impese the staAsarss er 

24 roeiuiromoAts aAs also s1:1p13orts tho faet that the state standard or roei1:1iromeAt te 130 in113esea eaA FRitigate 

25 the ineroasos proeaeility of harm to tho puelio health or eAviroAFReAt aAel is aehievaelo 1:1Asor e1:1rrent 

26 teohnolO!lY, nat·...,ithstansing the feaeral !JO•,·ernFRent's eloterFRiAation that lesser stanelarels or reeiuirements 

27 are ap13ropriate ans 13reteotiYe ef 13uelio health or the eA't'iroAmoAt. 

28 (4 l If the eears, 1:1pon 13etition ey any perneA affeeted ey a Fl,llo af tho eearel, identifies Fl:lles mere 

29 strin!jont than fesoral ro!j1:1lations or iaontifios rules for whieh there are ne eeFros13ensin!l feaeral rog1:1latieAs, 

30 the eearEl shall review ans re•.,ise tRoso Fl:llos to oem13l·r with this sostion within Q months ef tho filing of 
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the f,letitioA. 

2 Hi) a fc!eFsoA whe is issuoa a Aotiee of ·,•iolatioA OF a aeAial of a 13eFFAit OF otheF a1313rnval eases OR 

3 a Fl:110 that is FAOFe stFiA§OAt thaA a GOFFOSfclOASiR!l feEleFal FO§l:llatioA OF for whioR tReFe is AO OOFFeSf)OASiR!l 

4 FO§l:llatieA FRO'( assen a 13aFtial Elef □As□ ta that Retie□ er a 13aFtial et'lall □A§e ta tRat EleAial oA the easis eAEI 

5 ta tRO OlEt□ At tRat tho FUle •;ielates this seetieA eeeause ·it iFAf,leses requiFeFAeAtS FASFO striA§eAt thaA the 

6 feeeral re§ulatiOAS, l:IAless tRe FAero striA§eAt rule ., ... as aElef,Jteel iA eOFAf,lliaAoe witR this seetioA. 

7 le) la) Tt'le eeaFa shall ro•;iow aAEI we13ese FevisieAs te its rules to oAsure eoFA13liaAee witt'l tt'lis 

8 seetioA ev Oetoeer 1, 1996. The eoare st'lall revise its rules to eoFA13I-; witR tt'lis seetioA e•( Ootoeer 1, 

9 ~ 

1 O le) The eoarel FAa•,• fc!rofc!ose aAEl aelof,lt revisioAs to its rules 13rior to tRe Elates s13eeifieel iA sueseetioA 

11 le)(a) Uf)OA 13etitiOA foF ruleFAakiA§ B',' a f,JersoA as 13ro•;ieleel UAEler 2 4 31 !i ORB sueseetiOA (4) ef tRis 

12 sootioA -~ 

13 (Al THE PROPOSED STATE STANDARD OR REQUIREMENT PROTECTS PUBLIC HEALTH OR THE 

14 ENVIRONMENT OF THE STATE; AND 

15 (Bl THE STATE STANDARD OR REQUIREMENT TO BE IMPOSED CAN MITIGATE HARM TO THE 

16 PUBLIC HEALTH OR ENVIRONMENT AND IS ACHIEVABLE UNDER CURRENT TECHNOLOGY. 

17 (3) THE WRITTEN FINDING MUST REFERENCE INFORMATION AND PEER-REVIEWED SCIENTIFIC 

l8 STUDIES CONTAINED IN THE RECORD THAT FORMS THE BASIS FOR THE BOARD'S CONCLUSION. THE 

19 WRITTEN FINDING MUST ALSO INCLUDE INFORMATION FROM THE HEARING RECORD REGARDING THE 

20 COSTS TO THE REGULATED COMMUNITY THAT ARE DIRECTLY ATTRIBUTABLE TO THE PROPOSED 

21 STATE STANDARD OR REQUIREMENT. 

22 (4) (Al A PERSON AFFECTED BY A RULE OF THE BOARD ADOPTED AFTER JANUARY 1, 1990, 

23 AND BEFORE [THE EFFECTIVE DATE OF THIS ACT) THAT THAT PERSON BELIEVES TO BE MORE 

24 STRINGENT THAN COMPARABLE FEDERAL REGULATIONS OR GUIDELINES MAY PETITION THE BOARD 

25 TO REVIEW THE RULE. IF THE BOARD DETERMINES THAT THE RULE IS MORE STRINGENT THAN 

26 COMPARABLE FEDERAL REGULATIONS OR GUIDELINES, THE BOARD SHALL COMPLY WITH THIS 

27 SECTION BY EITHER REVISING THE RULE TO CONFORM TO THE FEDERAL REGULATIONS OR 

28 GUIDELINES OR BY MAKING THE WRITTEN FINDING, AS PROVIDED UNDER SUBSECTION (2), WITHIN 

29 A REASONABLE PERIOD OF TIME, NOT TO EXCEED 12 MONTHS AFTER RECEIVING THE PETITION. A 

30 PETITION UNDER THIS SECTION DOES NOT RELIEVE THE PETITIONER OF THE DUTY TO COMPLY WITH 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

THE CHALLENGED RULE. THE BOARD MAY CHARGE A PETITION FILING FEE IN AN AMOUNT NOT TO 

EXCEED $250. 

(B) A PERSON MAY ALSO PETITION THE BOARD FOR A RULE REVIEW UNDER SUBSECTION 

(4)(A) IF THE BOARD ADOPTS A RULE AFTER JANUARY 1, 1990, IN AN AREA IN WHICH NO FEDERAL 

REGULATIONS OR GUIDELINES EXISTED AND THE FEDERAL GOVERNMENT SUBSEQUENTLY 

ESTABLISHES COMPARABLE REGULATIONS OR GUIDELINES THAT ARE LESS STRINGENT THAN THE 

PREVIOUSLY ADOPTED BOARD RULE. 

(5) THIS SECTION DOES NOT APPLY TO A RULE ADOPTED UNDER THE EMERGENCY 

RULEMAKING PROVISIONS OF 2-4-303( 1). 

11 NEW SECTION. Section 2. State standards REGULATIONS no more stringent than federal 

12 standards REGULATIONS OR GUIDELINES. ( 1) ~ AFTER [THE EFFECTIVE DA TE OF THIS ACT). 

13 EXCEPT as provided in subsections (2) through fet, (5) ANQ OR unless required by state law, the board 

14 or department may not adopt a rule to implement this chapter that is more stringent than the eoFFes13aRBiRg 

15 COMPARABLE federal regulations OR GUIDELINES that address the same circumstances. The board or 

16 department may incorporate by reference eoFFes130RdiR§ COMPARABLE federal regulations OR GUIDELINES. 

1 7 (2) The board or department may adopt a rule to implement this chapter that is more stringent than 

18 eeFFes13eRdiR§ COMPARABLE federal regulations or a0013t Fules ·,vheR there aF0 Re 00HesJ)0AdiR9 fedeFal 

19 FO§ulatioRs GUIDELINES only if the board or department makes a written finding after a public hearing and 

20 public comment and based on evidence in the record that the soFFes130AaiR!J feaeral FegulatieAs arn Rot 

21 adequate ta flFetest flUBlie health OF the em1iF0RFABRt of tho state. This fiAdiR!J must Be aeoeA113aRiea ey 

22 a suA1A1aFii!iR!J ooRolusioA stateA1eAt FefeFFiA9 te and e11aluatiA!J the flFOBaBility of harAl to 13u0lie health or 

23 tho eA11iF0AFA8At at the IOYOI of tho foa□ Fal Ftlle Of re§tllatiOR aAd tho s13oeifie iAlflFOYOAleAt iR the 13u0lie 

24 health or 8A'liFOAA18At fFeAl tho Strieter stat□ rnlo; The statOAleAt AltlSt ref □FOAOO iAfOFAlaticiR BREI studies 

25 OORtaiRed iR the FOOOFel that fOFFA the Basis for tho Board's OF elo13aFtA10Rt's oeRolusioR. 

26 (a) The StlA1A10Fi2'iR§ SORSlusioR stateAlORt AltlSt ineltJde BUt is AOt limited to a disotJssieR of the 

27 13olioy roasoAs aRd a risk east anal'(Sis that su1313orts tho BOard's or ele13artm□At's deoisioR to iA113oso the 

28 staRelards or reqtJiremeRts aRel also su1313erts the fast that tho state staAelarel BF requireA10Rt to BO iA113oseel 

29 eaR Aliti§ate the iAoreaseEI 13reBaBility of harAl to tho 13uBlio health BF eRYiroRAleRt aRel is aBhieYaBle uneler 

30 suFFeRt toohRology, ROt>.YithstaAeliA§ the federal 90·1emmeRt's deterAliRatioR that lesser standards er 
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reeit:1ireFReAts aro appropriate □ REI preteoti•,·e of pt:1elio tiealtR er ttie eA,·iroAFR0At. 

2 (4) If ttle eoarEI er ElepartFRont, upon petitien ey any person affooteEI B'f a rt:1I0 of ttie eoarEI or 

3 ElepartFAeAt, iEleAtifies rt:1les FRore strin€J8Rt ttian faEleral re€Jt:1lati0As er iElentifies rules for wtiieti ttlere are 

4 ne oerrespoAElin€J feEleral re€Jt:1lations, ttie eearEI er ElopartFRent stiall roYiow anEI re•,ise ttiese Fl:lles te eeA9ply 

5 witR ttlis seetion within Q A9ontt1s ef ttle filinH of ttle petition. 

6 (el /\ person who is isst:1eEI a netiee of violatien er a Elenial of a perA'lit er ottier appreval eases en 

7 a Fl:lle ttiat is FR ore strin€Jent ttlan a eorrespenElin!! feEleral re€)ulation er fer wtiieti there is no oerrospenElin€J 

8 re!jt:1lation FR □'( assert a partial Elefense to ttlat netiee er a partial etiallen€Je to ttlat Elonial on ttio easis anEI 

9 to ttle e)(tent ttlat ttle rt:1le ·,iolatos ttiis soetion eoeause it iFRpeses reeiuireA9ents A9ere strin!jeAt than ttle 

1 Q feEleral regt:1lations, t:1Aless ttle A90re stringent rule was aEleptoEI in eeFRplianee witti ttlis seotion. 

11 (6) (al Tho eoarEI or ElepartFRent stiall ro•1iow anEI propose revisions to its rules to ensure eeA9plianeo 

12 witR ttlis soetion ey Oetoeor 1, 1 QQe. Ttio eoarEI or ElepartA9ent stiall re,·ise its rt:1les to eoFRply witti this 

13 seetion ey Oeteeer 1, 1996. 

14 tel Ttie eoarEI er ElepartA9eAt A9a'f propose anEI aElept re•,isions to its rules prior to ttie Elates 

15 speeifioa in st:1esoetion (6)(a) t:1pen petitioA for Fl:lleA9altiR!! By a persoA as preYiEleEI t:1nEler 2 4 31 e ana 

16 st:1esootion (4) of ttlis seetion.~ 

17 (Al THE PROPOSED STATE STANDARD OR REQUIREMENT PROTECTS PUBLIC HEALTH OR THE 

18 ENVIRONMENT OF THE STATE; AND 

19 (Bl THE STATE STANDARD OR REQUIREMENT TO BE IMPOSED CAN MITIGATE HARM TO THE 

20 PUBLIC HEALTH OR ENVIRONMENT AND IS ACHIEVABLE UNDER CURRENT TECHNOLOGY. 

21 (3) THE WRITTEN FINDING MUST REFERENCE INFORMATION AND PEER-REVIEWED SCIENTIFIC 

22 STUDIES CONTAINED IN THE RECORD THAT FORMS THE BASIS FOR THE BOARD'S OR DEPARTMENT'S 

23 CONCLUSION. THE WRITTEN FINDING MUST ALSO INCLUDE INFORMATION FROM THE HEARING 

24 RECORD REGARDING THE COSTS TO THE REGULATED COMMUNITY THAT ARE DIRECTLY 

25 ATTRIBUTABLE TO THE PROPOSED STATE STANDARD OR REQUIREMENT. 

26 (4) (Al A PERSON AFFECTED BY A RULE OF THE BOARD OR DEPARTMENT ADOPTED AFTER 

27 JANUARY 1, 1990, AND BEFORE [THE EFFECTIVE DATE OF THIS ACT] THAT THAT PERSON BELIEVES 

28 TO BE MORE STRINGENT THAN COMPARABLE FEDERAL REGULATIONS OR GUIDELINES MAY PETITION 

29 THE BOARD OR DEPARTMENT TO REVIEW THE RULE. IF THE BOARD OR DEPARTMENT DETERMINES 

30 THAT THE RULE IS MORE STRINGENT THAN COMPARABLE FEDERAL REGULATIONS OR GUIDELINES, 
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THE BOARD OR DEPARTMENT SHALL COMPLY WITH THIS SECTION BY EITHER REVISING THE RULE TO 

2 CONFORM TO THE FEDERAL REGULATIONS OR GUIDELINES OR BY MAKING THE WRITTEN FINDING, 

3 AS PROVIDED UNDER SUBSECTION (2), WITHIN A REASONABLE PERIOD OF TIME, NOT TO EXCEED 12 

4 MONTHS AFTER RECEIVING THE PETITION. A PETITION UNDER THIS SECTION DOES NOT RELIEVE THE 

5 PETITIONER OF THE DUTY TO COMPLY WITH THE CHALLENGED RULE. THE BOARD OR DEPARTMENT 

6 MAY CHARGE A PETITION FILING FEE IN AN AMOUNT NOT TO EXCEED $250. 

7 (B) A PERSON MAY ALSO PETITION THE BOARD OR DEPARTMENT FOR A RULE REVIEW UNDER 

8 SUBSECTION (4)(A) IF THE BOARD OR DEPARTMENT ADOPTS A RULE AFTER JANUARY 1, 1990, IN AN 

9 AREA IN WHICH NO FEDERAL REGULATIONS OR GUIDELINES EXISTED AND THE FEDERAL 

10 GOVERNMENT SUBSEQUENTLY ESTABLISHES COMPARABLE REGULATIONS OR GUIDELINES THAT ARE 

11 LESS STRINGENT THAN THE PREVIOUSLY ADOPTED BOARD OR DEPARTMENT RULE. 

12 (51 THIS SECTION DOES NOT APPLY TO A RULE ADOPTED UNDER THE EMERGENCY 

13 RULEMAKING PROVISIONS OF 2-4-303(1 ). 

14 

15 NEW SECTION. Section 3. State slaRElarll& REGULATIONS no more stringent than federal 

16 staRElarll& REGULATIONS OR GUIDELINES. (1) ~ AFTER [THE EFFECTIVE DATE OF THIS ACT). 

17 EXCEPT as provided in subsections (21 through fet-; (5) Ar.ID OR unless required by state law, the 

18 department may not adopt a rule to implement this chapter that is more stringent than the eeFFesriending 

19 COMPARABLE federal regulations OR GUIDELINES that address the same circumstances. The department 

20 may incorporate by reference eoFFespending COMPARABLE federal regulations OR GUIDELINES. 

21 (2) The department may adopt a rule to implement this chapter that is more stringent than 

22 eorFOspemlin!l COMPARABLE federal regulations or adept FUles wl=ioFB tl=ieFO are no eerresponding leEleral 

23 regulatiens GUIDELINES only if the department makes a written finding after a public hearing and public 

24 comment and based on evidence in the record that tl=ie eeFFespendin!l federal re!Julations are not ade{l1cJate 

25 to pretest p1cJl3Iio l=iealtl=i er tl=ie en•,•ironFRent et tl=ie state. Tl=iis finding FRust tie aeeernpanied 13•, a 

26 suFRFRari~ing oonolusion stateFRent relerrin!l to and e~•aluatin!l tl=ie prel3al3ility of l=iarrn te pul3Iie l=iealtA OF ticle 

27 en•,•irenFRent at tl=ie le~•el et tl=ie federal rule er FB!lulatien and ticie speeifie irnprevernent in ticle pul3Iie l=iealtl=i 

28 er en•,•irenFRent treFR ticle strioter state rule. Tl=ie statement FRust referenoe inferrnatien and studies oentained 

29 in ticie FeeeFd tl=iat ferrn tl=ie 13asis fer ticle del)artrnent' s eenelusien. 

30 (31 Tl=io sull'lll'lari~in!l oenelusion stateFRent R'lust inslude 13ut is not lirnited to a disoussion of tl=ie 
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1 peliey reaseAs aAEi a Fisl( eest aAalvsis tl=iat suppoFts the aepmtA'leAt's aeeisieA te iA'lpese the sMAEiaFEis SF 

2 rec:iuiFeA'leAts aAEi alse suppeFts the fast that the state staAEiaFEi BF Fec:iuiFeA'leAt te be iA'lpesea eaA A'liti§ate 

3 tha iAeFeasea preeaeility of haFA'l ta the puelio health or eAYiroAA'leAt aAEi is aehie•,aele uAEier ei;rreAt 

4 MohAolO!lY, AotwithstaAEiiA!l tho feaeral §o•,erAFAOAt's aoterR1inatioA that lesser stanaarss or rec:iuirenieAts 

5 are appropriate aAs proteetiYe of pi;elie health or the en\'ironA'lent. 

6 (41 If the separtR1eAt, i;pon petition ey an;' person aHeeted ey a Fldle of the aepartA'leAt, iaentifies 

7 rules A'I0FB striA!Jent than feaeral re!Julations or isentifies rules for whieh there are no eorresponsin!J feseFal 

8 re!Ji;lations, the separtFAent shall ro••iew ana royise those rules to eoFAply with this seetion within 9 FAonths 

9 ef the filin!J of the petition. 

1 o (el A person who is issi;ea a notiee of violation or a aonial of a perR1it or other appro•,al eases on 

11 a rnle that is more strin§ent thaA a eorrnsponain!l feaoral Fe!Ji;lation or for whieh there is no eorresponain!J 

12 re!julation FRB'f assert a paFtial Elefense to that notieo or a partial ehallen!Je to that aenial on the basis and 

13 to Orn eHtent that the Fuls 11ielates this seotion eeeause it iFAposes Fec:ii;ireA'lents A'leFe striA!JeAt than the 

14 feaeFal rn§ulations, uAless the FAeFe strin!Jent mlo was aEloptes in eomplianeo with this seetien. 

15 (61 (al The aepartrnont shall reYiew and propose re•tisions to its mies to ensure eoFAplianee ',Yith 

16 this seetioA B'( Oetoeer 1, 1 QQe. Tho aopartmont shall F0Yiso its ri;los to eoFAplv with this seetioA ey 

17 Oetoeer 1 , 1 QQ6. 

18 (13) The ElepartFAent A'lay propose ana adopt reYisions to its rules prior to the Elates speeified in 

19 si;bseetioA (e)(al 1:1poA petitieA for F1:1leA'lal(iA!l b;• a perseA as pre,iaea 1:1AeleF 2 4 o1e aAa s1:1bseetioA (4) 

20 sf this seetioA.,;, 

21 (Al THE PROPOSED STATE STANDARD OR REQUIREMENT PROTECTS PUBLIC HEALTH OR THE 

22 ENVIRONMENT OF THE STATE: AND 

23 (B) THE STATE STANDARD OR REQUIREMENT TO BE IMPOSED CAN MITIGATE HARM TO THE 

24 PUBLIC HEALTH OR ENVIRONMENT AND IS ACHIEVABLE UNDER CURRENT TECHNOLOGY. 

25 (3) THE WRITTEN FINDING MUST REFERENCE INFORMATION AND PEER-REVIEWED SCIENTIFIC 

26 STUDIES CONTAINED IN THE RECORD THAT FORMS THE BASIS FOR THE DEPARTMENT'S CONCLUSION. 

27 THE WRITTEN FINDING MUST ALSO INCLUDE INFORMATION FROM THE HEARING RECORD REGARDING 

28 THE COSTS TO THE REGULATED COMMUNITY THAT ARE DIRECTLY ATTRIBUTABLE TO THE PROPOSED 

29 STATE STANDARD OR REQUIREMENT. 

30 (4.) (Al A PERSON AFFECTED BY A RULE OF THE DEPARTMENT ADOPTED AFTER JANUARY 1, 
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1990, AND BEFORE [THE EFFECTIVE DATE OF THIS ACT] THAT THAT PERSON BELIEVES TO BE MORE 

2 STRINGENT THAN COMPARABLE FEDERAL REGULATIONS OR GUIDELINES MAY PETITION THE 

3 DEPARTMENT TO REVIEW THE RULE. IF THE DEPARTMENT DETERMINES THAT THE RULE IS MORE 

4 STRINGENT THAN COMPARABLE FEDERAL REGULATIONS OR GUIDELINES, THE DEPARTMENT SHALL 

5 COMPLY WITH THIS SECTION BY EITHER REVISING THE RULE TO CONFORM TO THE FEDERAL 

6 REGULATIONS OR GUIDELINES OR BY MAKING THE WRITTEN FINDING, AS PROVIDED UNDER 

7 SUBSECTION (2), WITHIN A REASONABLE PERIOD OF TIME, NOT TO EXCEED 12 MONTHS AFTER 

8 RECEIVING THE PETITION. A PETITION UNDER THIS SECTION DOES NOT RELIEVE THE PETITIONER OF 

9 THE DUTY TO COMPLY WITH THE CHALLENGED RULE. THE DEPARTMENT MAY CHARGE A PETITION 

10 FILING FEE IN AN AMOUNT NOT TO EXCEED $250. 

11 (B) A PERSON MAY ALSO PETITION THE DEPARTMENT FOR A RULE REVIEW UNDER 

12 SUBSECTION (4)(Al IF THE DEPARTMENT ADOPTS A RULE AFTER JANUARY 1, 1990, IN AN AREA IN 

13 WHICH NO FEDERAL REGULATIONS OR GUIDELINES EXISTED AND THE FEDERAL GOVERNMENT 

14 SUBSEQUENTLY ESTABLISHES COMPARABLE REGULATIONS OR GUIDELINES THAT ARE LESS 

15 STRINGENT THAN THE PREVIOUSLY ADOPTED DEPARTMENT RULE. 

16 (5) THIS SECTION DOES NOT APPLY TO A RULE ADOPTED UNDER THE EMERGENCY 

1 7 RULEMAKING PROVISIONS OF 2-4-303( 1 l. 

18 

19 NEW SECTION. SECTION 4. LOCAL REGULATIONS NO MORE STRINGENT THAN STATE 

20 REGULATIONS OR GUIDELINES. (1 l AFTER [THE EFFECTIVE DATE OF THIS ACT), EXCEPT AS PROVIDED 

21 IN SUBSECTIONS (2) THROUGH (41 ANf> OR UNLESS REQUIRED BY STATE LAW, THE LOCAL BOARD 

22 MAY NOT ADOPT A RULE UNDER 50-2-116(1 )(I), (2)(K)(llll, OR (2)(K)(V) THAT IS MORE STRINGENT 

23 THAN THE COMPARABLE STATE REGULATIONS OR GUIDELINES THAT ADDRESS THE SAME 

24 CIRCUMSTANCES. THE LOCAL BOARD MAY INCORPORATE BY REFERENCE COMPARABLE STATE 

25 REGULATIONS OR GUIDELINES. 

26 (2) THE LOCAL BOARD MAY ADOPT A RULE TO IMPLEMENT 50-2-116(1)(1). (2)(K)(llll, OR 

27 (2)(K)(V) THAT IS MORE STRINGENT THAN COMPARABLE STATE REGULATIONS OR GUIDELINES ONLY 

28 IF THE LOCAL BOARD MAKES A WRITTEN FINDING, AFTER A PUBLIC HEARING AND PUBLIC COMMENT 

29 AND BASED ON EVIDENCE IN THE RECORD, THAT: 

30 (A) THE PROPOSED LOCAL STANDARD OR REQUIREMENT PROTECTS PUBLIC HEAL TH OR THE 
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1 ENVIRONMENT; AND 

2 (Bl THE LOCAL BOARD STANDARD OR REQUIREMENT TO BE IMPOSED CAN MITIGATE HARM 

3 TO THE PUBLIC HEAL TH OR ENVIRONMENT AND IS ACHIEVABLE UNDER CURRENT TECHNOLOGY. 

4 (31 THE WRITTEN FINDING MUST REFERENCE INFORMATION AND PEER-REVIEWED SCIENTIFIC 

5 STUDIES CONTAINED IN THE RECORD THAT FORMS THE BASIS FOR THE LOCAL BOARD'S 

6 CONCLUSION. THE WRITTEN FINDING MUST ALSO INCLUDE INFORMATION FROM THE HEARING 

7 RECORD REGARDING THE COSTS TO THE REGULATED COMMUNITY THAT ARE DIRECTLY 

8 ATTRIBUTABLE TO THE PROPOSED LOCAL STANDARD OR REQUIREMENT. 

9 (41 (Al A PERSON AFFECTED BY A RULE OF THE LOCAL BOARD ADOPTED AFTER JANUARY 1, 

10 1990, AND BEFORE [THE EFFECTIVE DATE OF THIS ACT) THAT THAT PERSON BELIEVES TO BE MORE 

11 STRINGENT THAN COMPARABLE STATE REGULATIONS OR GUIDELINES MAY PETITION THE LOCAL 

12 BOARD TO REVIEW THE RULE. IF THE LOCAL BOARD DETERMINES THAT THE RULE IS MORE 

13 STRINGENT THAN COMPARABLE STATE REGULATIONS OR GUIDELINES, THE LOCAL BOARD SHALL 

14 COMPLY WITH THIS SECTION BY EITHER REVISING THE RULE TO CONFORM TO THE STATE 

15 REGULATIONS OR GUIDELINES OR BY MAKING THE WRITTEN FINDING, AS PROVIDED UNDER 

16 SUBSECTION (2), WITHIN A REASONABLE PERIOD OF TIME, NOT TO EXCEED 12 MONTHS AFTER 

17 RECEIVING THE PETITION. A PETITION UNDER THIS SECTION DOES NOT RELIEVE THE PETITIONER OF 

18 THE DUTY TO COMPLY WITH THE CHALLENGED RULE. THE LOCAL BOARD MAY CHARGE A PETITION 

19 FILING FEE IN AN AMOUNT NOT TO EXCEED $250. 

20 (Bl A PERSON MAY ALSO PETITION THE LOCAL BOARD FOR A RULE REVIEW UNDER 

21 SUBSECTION (4l(Al IF THE LOCAL BOARD ADOPTS A RULE AFTER JANUARY 1, 1990, IN AN AREA IN 

22 WHICH NO STATE REGULATIONS OR GUIDELINES EXISTED AND THE STATE GOVERNMENT 

23 SUBSEQUENTLY ESTABLISHES COMPARABLE REGULATIONS OR GUIDELINES THAT ARE LESS 

24 STRINGENT THAN THE PREVIOUSLY ADOPTED LOCAL BOARD RULE. 

25 

26 NEW SECTION. SECTION 5. LOCAL REGULATIONS NO MORE STRINGENT THAN STATE 

27 REGULATIONS OR GUIDELINES. (1 l AFTER [THE EFFECTIVE DATE OF THIS ACT). EXCEPT AS PROVIDED 

28 IN SUBSECTIONS (21 THROUGH (41 ANf> OR UNLESS REQUIRED BY STATE LAW, A GOVERNING BODY 

29 MAY NOT ADOPT A RULE UNDER 76-3-501 OR 76-3-504(5)(C) THAT IS MORE STRINGENT THAN THE 

30 COMPARABLE STATE REGULATIONS OR GUIDELINES THAT ADDRESS THE SAME CIRCUMSTANCES. 
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THE GOVERNING BODY MAY INCORPORATE BY REFERENCE COMPARABLE STATE REGULATIONS OR 

2 GUIDELINES. 

3 (2) THE GOVERNING BODY MAY ADOPT A RULE TO IMPLEMENT 76-3-501 OR 76-3-504I5)\C) 

4 THAT IS MORE STRINGENT THAN COMPARABLE STATE REGULATIONS OR GUIDELINES ONLY IF THE 

5 GOVERNING BODY MAKES A WRITTEN FINDING, AFTER A PUBLIC HEARING AND PUBLIC COMMENT 

6 AND BASED ON EVIDENCE IN THE RECORD, THAT: 

7 IA) THE PROPOSED LOCAL STANDARD OR REQUIREMENT PROTECTS PUBLIC HEALTH OR THE 

8 ENVIRONMENT: AND 

9 !Bl THE LOCAL STANDARD OR REQUIREMENT TO BE IMPOSED CAN MITIGATE HARM TO THE 

10 PUBLIC HEALTH OR ENVIRONMENT AND IS ACHIEVABLE UNDER CURRENT TECHNOLOGY. 

11 13) THE WRITTEN FINDING MUST REFERENCE INFORMATION AND PEER-REVIEWED SCIENTIFIC 

12 STUDIES CONTAINED IN THE RECORD THAT FORMS THE BASIS FOR THE GOVERNING BODY'S 

13 CONCLUSION. THE WRITTEN FINDING MUST ALSO INCLUDE INFORMATION FROM THE HEARING 

14 RECORD REGARDING THE COSTS TO THE REGULATED COMMUNITY THAT ARE DIRECTLY 

15 ATTRIBUTABLE TO THE PROPOSED LOCAL STANDARD OR REQUIREMENT. 

16 (4! (A) A PERSON AFFECTED BY A RULE OF THE GOVERNING BODY ADOPTED AFTER JANUARY 

17 1, 1990, AND BEFORE [THE EFFECTIVE DATE OF THIS ACT] THAT THAT PERSON BELIEVES TO BE MORE 

18 STRINGENT THAN COMPARABLE STA TE REGULATIONS OR GUIDELINES MAY PETITION THE GOVERNING 

19 BODY TO REVIEW THE RULE. IF THE GOVERNING BODY DETERMINES THAT THE RULE IS MORE 

20 STRINGENT THAN COMPARABLE STATE REGULATIONS OR GUIDELINES, THE GOVERNING BODY SHALL 

21 COMPLY WITH THIS SECTION BY EITHER REVISING THE RULE TO CONFORM TO THE STATE 

22 REGULATIONS OR GUIDELINES OR BY MAKING THE WRITTEN FINDING, AS PROVIDED UNDER 

23 SUBSECTION (21, WITHIN A REASONABLE PERIOD OF TIME, NOT TO EXCEED 12 MONTHS AFTER 

24 RECEIVING THE PETITION. A PETITION UNDER THIS SECTION DOES NOT RELIEVE THE PETITIONER OF 

25 THE DUTY TO COMPLY WITH THE CHALLENGED RULE. THE GOVERNING BODY MAY CHARGE A 

26 PETITION FILING FEE IN AN AMOUNT NOT TO EXCEED $250. 

27 !Bl A PERSON MAY ALSO PETITION THE GOVERNING BODY FOR A RULE REVIEW UNDER 

28 SUBSECTION (4)IAl IF THE GOVERNING BODY ADOPTS A RULE AFTER JANUARY 1. 1990, IN AN AREA 

29 IN WHICH NO STATE REGULATIONS OR GUIDELINES EXISTED AND THE STATE GOVERNMENT 

30 SUBSEQUENTLY ESTABLISHES COMPARABLE REGULATIONS OR GUIDELINES THAT ARE LESS 
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STRINGENT THAN THE PREVIOUSLY ADOPTED GOVERNING BODY RULE. 

2 

3 SECTION 6. SECTION 50-2-116, MCA, IS AMENDED TO READ: 

4 "50-2-116. Powers and duties of local boards. (1) Local boards shall: 

5 (a) appoint a local health officer who is a physician or a person with a master's degree in public 

6 health or the equivalent and with appropriate experience, as determined by the department, and shall fix 

7 his salary; 

8 I b) elect a chairman and other necessary officers; 

9 (c) employ necessary qualified staff; 

1 O (d) adopt bylaws to govern meetings; 

11 (e) hold regular meetings quarterly and hold special meetings as necessary; 

12 (f) supervise destruction and removal of all sources of filth that cause disease; 

13 (g) guard against the introduction of communicable disease; 

14 {h) supervise inspections of public establishments for sanitary conditions; 

15 {i) subject to the provisions of [section 41, adopt necessary regulations that are no less stringent 

16 than state standards for the control and disposal of sewage from private and public buildings that is not 

17 regulated by Title 75, chapter 6, or Title 76, chapter 4. The regulations must describe standards for 

18 granting variances from the minimum requirements that are identical to standards promulgated by the board 

1 9 of health and environmental sciences and must provide for appeal of variance decisions to the department 

20 as required by 75-5-305. 

21 12) Local boards may: 

22 la) quarantine persons who have communicable diseases; 

23 lb) require isolation of persons or things that are infected with communicable diseases; 

24 le) furnish treatment for persons who have communicable diseases; 

25 Id) prohibit the use of places that are infected with communicable diseases; 

26 (e) require and provide means for disinfecting places that are infected with communicable diseases; 

27 (f) accept and spend funds received from a federal agency, the state, a school district, or other 

28 persons; 

29 lg) contract with another local board for all or a part of local health services; 

30 lh) reimburse local health officers for necessary expenses incurred in official duties; 
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1 Ii) abate nuisances affecting public health and safety or bring action necessary to restrain the 

2 violation of public health laws or rules; 

3 lj) adopt necessary fees to administer regulations for the control and disposal of sewage from 

4 private and public buildings (fees must be deposited with the county treasurer); 

5 lk) adopt rules that do not conflict with rules adopted by the department: 

6 Ii) for the control of communicable diseases; 

7 Iii) for the removal of filth that might cause disease or adversely affect public health; 

8 !iii) subject to the provisions of [section 41, on sanitation in public buildings that affects public 

9 health; 

10 (iv) for heating, ventilation, water supply, and waste disposal in public accommodations that might 

11 endanger human lives; and 

12 (v) subject to the provisions of [section 4], for the maintenance of sewage treatment systems that 

13 do not discharge an effluent directly into state waters and that are not required to have an operating permit 

14 as required by rules adopted under 75-5-401." 

15 

16 Section 7. Section 75-2-111, MCA, is amended to read: 

17 "75-2-111. Powers of board. The board shall, subject to the provisions of [section 2): 

18 (1) adopt, amend, and repeal rules for the administration, implementation, and enforcement of this 

19 chapter, for issuing orders under and in accordance with 42 U.S.C. 7419, and for fulfilling the requirements 

20 of 42 U.S.C. 7420 and regulations adopted pursuant thereto; 

21 (2) hold hearings relating to any aspect of or matter in the administration of this chapter at a place 

22 designated by the board. The board may compel the attendance of witnesses and the production of 

23 evidence at hearings. The board shall designate an attorney to assist in conducting hearings and shall 

24 appoint a reporter who &Aail must be present at all hearings and take full stenographic notes of all 

25 proceedings tl=lereat, transcripts of which will be available to the public at cost. 

26 (3) issue orders necessary to effectuate the purposes of this chapter; 

27 (4) by rule require access to records relating to emissions; 

28 (5) by rule adopt a schedule of fees required for permits and permit applications, consistent with 

29 this chapter; 

30 (6) have the power to issue orders under and in accordance with 42 U.S.C. 7419." 

~na Le11lslatlve coundl 
- 13 - HB 521 



54th Legislature HB0521.04 

Section 8. Section 75-2-301, MCA, is amended to read: 

2 "75-2-301. Local air pollution control programs. (11 After public hearing, a municipality or county 

3 may establish and administer a local air pollution control program if the program is consistent with this 

4 chapter and is approved by the board. 

5 (2) If a local air pollution control program established by a county encompasses all or part of a 

6 municipality, the county and each municipality shall approve the program in accordance with subsection 

( 1 I. 7 

8 (3) @l Except as provided in subsection (4), the board by order may approve a local air pollution 

9 control program that: 

1 O fat.ill provides by ordinance or local law for requirements compatible with, more stringent than, or 

11 more extensive than those imposed by 75-2-203, 75-2-204, 75-2-211, 75-2-212, 75-2-215, 75-2-217 

12 · through 75-2-219, and 75-2-402, and rules adopted under these sections; 

13 fe}ffil provides for the enforcement of requirements established under subsection (3)(a)ill by 

14 appropriate administrative and judicial processes; and 

15 fel-llill. provides for administrative organization, staff, financial resources, and other resources 

16 necessary to effectively and efficiently carry out the program. As part of meeting these requirements, a 

1 7 local air pollution control program may administer the permit fee provisions of 75-2-220. The permit fees 

18 collected by a local air pollution control program must be deposited in a county special revenue fund to be 

19 used by the local air pollution control program for administration of permitting activities. 

20 (bl Board approval of an ordinance or local law that is more stringent than the eeFFeseenein§ 

21 COMPARABLE state law er fer whish ne state law eicists is flet subject to the provisions of (section 2]. 

22 (4) Except for those emergency powers provided for in 75-2-402, the board may not delegate to 

23 a local air pollution control program the authority to control any air pollutant source that: 

24 (al requires the preparation of an environmental impact statement in accordance with Title 75, 

2 5 chapter 1 , part 2; 

26 (bl is subject to regulation under the Montana Major Facility Siting Act, as provided in Title 75, 

27 chapter 20; or 

28 (c) has the potential to emit 250 tons ~ 2 year or more of any pollutant subject to regulation 

29 under this chapter, including fugitive emissions, unless the authority to control the source was delegated 

30 to a local air pollution control program prior to January 1, 1991. 
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(5) If the board finds that the location, character, or extent of particular concentrations of 

2 population, air pollutant sources, or geographic, topographic, or meteorological considerations or any 

3 combination of these are s1c1el=I as le make impracticable the maintenance of appropriate levels of air quality 

4 without an areawide air pollution control program, the board may determine the boundaries within which 

5 the program is necessary and require it as the only acceptable alternative to direct state administration. 

6 (6) If the board has reason to believe that any part of an air pollution control program in force under 

7 this section is either inadequate to prevent and control air pollution in the jurisdiction to which the program 

8 relates or is being administered in a manner inconsistent with this chapter, the board shall, on notice, 

9 conduct a hearing on the matter. 

10 (7) If, after the hearing, the board determines that any part of the program is inadequate to prevent 

11 and control air pollution in the jurisdiction to which it relates or that it is not accomplishing the purposes 

12 of this chapter, it shall require that necessary corrective measures be taken within a reasonable time, not 

13 to exceed 60 days. 

14 (8) If the jurisdiction fails to take these measures within the time required, the department shall 

15 administer within that jurisdiction all of the provisions of this chapter, including the terms contained In any 

16 applicable board order, that are necessary to correct the deficiencies found by the board. The department's 

17 control program supersedes all municipal or county air pollution laws, rules, ordinances, and requirements 

18 in the affected jurisdiction. The cost of the department's action is a charge on the jurisdiction. 

19 (9) If the board finds that the control of a particular air pollutant source because of its complexity 

20 or magnitude is beyond the reasonable capability of the local jurisdiction or may be more efficiently and 

21 economically performed at the state level, it may direct the department to assume and retain control over 

22 that air pollutant source. A charge may not be assessed against the jurisdiction. Findings made under this 

23 subsection may be either on the basis of the nature of the sources involved or on the basis of their 

24 relationship to the size of the communities in which they are located. 

25 (10) A jurisdiction in which the department administers all or part of its air pollution control 

26 program under subsection (8) may, with the approval of the board, establish or resume an air pollution 

27 control program that meets the requirements of subsection (3). 

28 (11) A municipality or county may administer all or part of its air pollution control program in 

29 cooperation with one or more municipalities or counties of this state or of other states." 

30 
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Section 9. Section 75-2-503, MCA, is amended to read: 

"75-2-503. Rulemaking authority -- issuance of permits. (1) The department shall, subject to the 

provisions of [section 2], adopt rules establishing standards and procedures for accreditation of 

asbestos-related occupations and control of the work performed by persons in asbestos-related 

occupations. The rules must be consistent with federal law and include but are not limited to: 

(a) standards for training course review and approval; 

(b) standards for accreditation of applicants for asbestos-related occupations; 

(c) examination requirements for accreditation of applicants for asbestos-related occupations; 

(d) requirements for renewal of accreditation, including periodic refresher courses; 

(e) revocation of accreditation; 

(f) inspection requirements for asbestos projects and asbestos-related occupations credentials; 

(g) criteria to determine whether and what type of control measures are necessary for an asbestos 

project and whether a project is completed in a manner sufficient to protect public health, including criteria 

setting allowable limits on indoor airborne asbestos. A determination of whether asbestos abatement of a 

structure is necessary may not be based solely upon the results of airborne asbestos testing. 

(h) requirements for issuance of asbestos project permits and conditions that permitholders shall 

meet; 

(i) standards for seeking injunctions, criminal and civil penalties, or emergency actions; 

(j) advance notification procedures and issuance of permits for asbestos projects; and 

(k) fees, which must be commensurate with costs, for: 

(i) review and approval of training courses; 

Iii) application for and renewal of accreditation by a person seeking to pursue an asbestos-related 

occupation; 

(iii) issuance of asbestos project permits; and 

liv) requested inspections of asbestos projects. 

12) For asbestos projects having a cost of $3,000 or less, the department shall issue asbestos 

project permits within 7 calendar days following the receipt of a properly completed permit application and 

the appropriate fee." 

Section 10. Section 75-3-201, MCA, is amended to read: 
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1 "75-3-201. State radiation control agency. ( 1) The department is the state radiation control agency. 

2 (2) Under the laws of this state, the department may employ, compensate, and prescribe the 

3 powers and duties of the individuals ~ that are necessary to carry out this chapter. 

4 (3) The department may, subject to the provisions of [section 3]. for the protection of the 

5 occupational and public health and safety: 

6 (a) develop and conduct programs for evaluation and control of hazards associated with the use 

7 of sources of ionizing radiation; 

8 (bl develop programs and adopt rules with due regard for compatibility with federal programs for 

9 licensing and regulation of byproduct, source, radioactive waste, and special nuclear materials and other 

10 radioactive materials. These rules &Rall must cover equipment and facilities, methods for transporting, 

11 handling, and storage of radioactive materials, permissible levels of exposure, technical qualifications of 

12 personnel, required notification of accidents and other incidents involving radioactive materials, survey 

13 methods and results, methods of disposal of radioactive materials, posting and labeling of areas and 

14 sources, and methods and effectiveness of controlling individuals in posted and restricted areas. 

15 (c) adopt rules relating to control of other sources of ionizing radiation. These rules &Rall must cover 

16 equipment and facilities, permissible levels of exposure to personnel, posting of areas, surveys, and records. 

17 (d) advise, consult, and cooperate with other agencies of the state, the federal government, other 

18 states, interstate agencies, political subdivisions, and groups concerned with control of sources of ionizing 

19 radiation; 

20 (e) accept and administer loans, grants, or other funds or gifts, conditional or otherwise, in 

21 furtherance of its functions, from the federal government and from other sources, public or private; 

22 (f) encourage, participate in, or conduct studies, investigations, training, research, and 

23 demonstrations relating to control of sources of ionizing radiation; 

24 (g) collect and disseminate information relating to control of sources of ionizing radiation, including: 

25 (i) maintenance of a file of all license applications, issuances, denials, amendments, transfers, 

26 renewals, modifications, suspensions, and revocations; 

27 (ii) maintenance of a file of registrants possessing sources of ionizing radiation requiring registration 

28 under this chapter and any administrative or judicial action pertaining theFete to this chapter; 

29 (iii) maintenance of a file of all rules relating to regulation of sources of ionizing radiation, pending 

30 or adopted, and proceedings theFeBR." 
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Section 11. Section 75-5-201, MCA, is amended to read: 

2 "75-5-201. Board rules authorized. (1) The board shall. subject to the provisions of (section 1 j, 

3 adopt rules for the administration of this chapter. 

4 {2) The board's· rules may include a fee schedule or system for assessment of administrative 

5 penalties as provided under 75-5-611 . " 

6 

7 Section 12. Section 75-5-311, MCA, is amended to read: 

8 "75-5-311. Local water quality districts -- board approval -- local water quality programs. ( 1) A 

9 county that establishes a local water quality district according to the procedures specified in Title 7, chapter 

1 0 13, part 45, shall, in consultation with the department, undertake planning and information-gathering 

11 activities necessary to develop a proposed local water quality program. 

12 (2) A county may implement a local water quality program in a local water quality district if the 

13 program is approved by the board after a hearing conducted under 75-5-202. 

14 (3) In approving a local water quality program, the board shall determine that the program is 

15 consistent with the purposes and requirements of Title 75, chapter 5, and that the program will be effective 

16 in protecting, preserving, and improving the quality of surface water and ground water, considering the 

17 administrative organization, staff, and financial and other resources available to implement the program. 

18 14) Subject to the board's approval, the commissioners and the governing bodies of cities and 

19 towns that participate in a local water quality district may adopt local ordinances to regulate the following 

20 specific facilities and sources of pollution: 

21 (a) onsite waste water disposal facilities; 

22 lb) storm water runoff from paved surfaces; 

23 (c) service connections between buildings and publicly owned sewer mains; 

24 Id) facilities that use or store halogenated and nonhalogenated solvents, including hazardous 

25 substances that are referenced in 40 CFR 261.31, United States environmental protection agency 

26 hazardous waste numbers F001 through F005, as amended; and 

27 (el internal combustion engine lubricants. 

28 15) J.fil For the facilities and sources of pollution included in subsection (4) and consistent with the 

29 provisions of subsection (6), the local ordinances may: 

30 Will be compatible with or more stringent or more extensive than the requirements imposed by 
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75-5-304, 75-5-305, and 75-5-401 through 75-5-404 and rules adopted under those sections to protect 

2 water quality, establish waste discharge permit requirements, and establish best management practices for 

3 substances that have the potential to pollute state waters; 

4 fa.Hill provide for administrative procedures, administrative orders and actions, and civil 

5 enforcement actions that are consistent with 75-5-601 through 75-5-604, 75-5-611 through 75-5-616, 

6 75-5-621, and 75-5-622 and rules adopted under those sections; and 

7 tetllill. provide for civil penalties not to exceed $1,000 per violation, provided that each day of 

8 violation of a local ordinance constitutes a separate violation, and criminal penalties not to exceed $500 

9 per day of violation or imprisonment for not more than 30 days, or both. 

10 (b) Board approval of an ordinance or local law that is more stringent than the eeFFes1c1ensin§ 

11 COMPARABLE state law er fer whieh ne state law Bl!ists is Het subject to the provisions of [section 1 j. 

12 (6) The local ordinances authorized by this section may not: 

13 (a) duplicate the department's requirements and procedures relating to permitting of waste 

14 discharge sources and enforcement of water quality standards; 

15 (b) regulate any facility or source of pollution to the extent that the facility or source is: 

16 (i) required to obtain a permit or other approval from the department or federal government or is 

17 the subject of an administrative order, a consent decree, or an enforcement action pursuant to Title 75, 

18 chapter 5, part 4; Title 75, chapter 6; Title 75, chapter 10; the federal Comprehensive Environmental 

19 Response, Compensation, and Liability Act of 1980, 42 U.S.C. 9601 through 9675, as amended; or federal 

20 environmental, safety, or health statutes and regulations; 

21 (ii) exempted from obtaining a permit or other approval from the department because the facility 

22 or source is required to obtain a permit or other approval from another state agency or is the subject of an 

23 enforcement action by another state agency; or 

24 (iii) subject to the provisions of Title 80, chapter 8 or chapter 15. 

25 (7) If the boundaries of a district are changed after the board has approved the local water quality 

26 program for the district, the board of directors of the local water quality district shall submit a program 

27 amendment to the board and obtain the board's approval of the program amendment before implementing 

28 the local water quality program in areas that have been added to the district. 

29 (8) The department shall monitor the implementation of local water quality programs to ensure that 

30 the programs are adequate to protect, preserve, and improve the quality of the surface water and ground 
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1 water and are being administered in a manner consistent with the purposes and requirements of Title 75, 

2 chapter 5. If the department finds that a local water quality program is not adequate to protect, preserve, 

3 and improve the quality of the surface water and ground water or is not being administered in a manner 

4 consistent with the purposes and requirements of Title 75, chapter 5, the department shall report to the 

5 board. 

6 (9) If the board determines that a local water quality program is inadequate to protect, preserve, 

7 and improve the quality of the surface water and ground water in the local water quality district or that the 

8 program is being administered in a manner inconsistent with Title 75, chapter 5, the board shall give notice 

9 and conduct a hearing on the matter. 

1 O ( 10) If after the hearing the board determines that the program is inadequate to protect, preserve, 

11 and improve the quality of the surface water and ground water in the local water quality district or that it 

12 is not being administered in a manner consistent with the purposes of Title 75, chapter 5, the board shall 

13 require that necessary corrective measures be taken within a reasonable time, not to exceed 60 days. 

14 ( 11) If an ordinance adopted under this section conflicts with a requirement imposed by the 

15 department's water quality program, the department's requirement supersedes the local ordinance. 

16 ( 1 2) If the board finds that, because of the complexity or magnitude of a particular water pollution 

17 source, the control of the source is beyond the reasonable capability of a local water quality district or may 

18 be more efficiently and economically performed at the state level, the board may direct the department to 

19 assume and retain control over the source. A charge may not be assessed against the local water quality 

20 district for that source. Findings made under this subsection may be based on the nature of the source 

21 involved or on the source's relationship to the size of the community in which it is located." 

22 

23 Section 13. Section 75-6-103, MCA, is amended to read: 

24 "75-6-103. Duties oHhe board. ( 1) The board has general supervision over all state waters~ 

25 that are directly or indirectly being used by a person for a public water supply system or domestic purposes 

26 or as a source of ice. 

27 (2) The board shall. subject to the provisions of [section 1 L adopt rules and standards concerning: 

28 (a) maximum contaminant levels for waters that are or will be used for a public water supply 

29 system; 

30 (b) fees, as described in 75-6-1 OB, for services rendered by the department; 
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(cl monitoring, record keeping, and reporting by persons who own or operate a public water supply 

2 system; 

3 (d) requiring public notice to all users of a public water supply system when a person has been 

4 granted a variance or exemption or is in violation of this part or a rule or order issued pursuant to this part; 

5 (e) the issuance of licenses by the department to laboratories that conduct analysis of public water 

6 supply systems; 

7 (fl the siting, construction, operation, and modification of a public water supply system or public 

8 sewage system; 

9 (g) the review of financial viability of a proposed public water supply system or public sewage 

10 system, as necessary to ensure the capability of the system to meet the requirements of this part; 

11 (h) the collection and analysis of samples of water used for drinking or domestic purposes; 

12 (i) the issuance of variances and exemptions as authorized by the federal Safe Drinking Water Act 

1 3 and this part; 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

and 

(j) administrative enforcement procedures and administrative penalties authorized under this part; 

(kl any other requirement necessary for the protection of public health as described in this part. 

(3) The board may issue orders necessary to fully implement the provisions of this part." 

Section 14. Section 75-10-204, MCA, is amended to read: 

"75-10-204. Powers and duties of department. The department shall, subject to the provisions of 

[section 3], adopt rules governing solid waste management systems wRiOR sRall that must include but are 

not limited to: 

( 1) requirements for the plan of operation and maintenance that must be submitted with an 

application under this part; 

(2) the classification of disposal sites according to the physical capabilities of the site to contain 

the type of solid waste to be disposed of; 

(3) the procedures to be followed in the disposal, treatment, or transport of solid wastes; 

(4) the suitability of the site from a public health standpoint when hydrology, geology, and 

climatology are considered; 

(5) requirements relating to ground water monitoring, including but not limited to: 
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(a) information that owners and operators of municipal solid waste landfills and other disposal sites 

2 specified in 75-10-207 must submit to the department to enable the department to prepare the priority 

3 compliance list authorized by 75-10-207(3); 

4 (b) the content of plans for the design, construction, operation, and maintenance of monitoring 

5 wells and monitoring systems; and 

6 (c) recordkeeping and reporting; 

7 (6) fees related to the review of solid waste management system license applications; 

8 (7) the renewal of solid waste management system licenses and related fees; 

9 (8) a quarterly fee based on the justifiable direct and indirect costs to the state of administering 

1 0 Title 75, chapter 10, parts 1 and 2, for solid waste generated outside Montana and disposed of or 

11 incinerated within Montana~~ Those rules must bo adol)tod by Au!just 1, 1 aaa. 
12 (9) any other factors relating to the sanitary disposal or management of solid wastes." 

13 

14 Section 15. Section 75-10-405, MCA, is amended to read: 

15 "75-10-405. Administrative rules. ( 1) The department may, subject to the provisions of [section 

16 ~ adopt, amend, or repeal rules governing hazardous waste, including but not limited to the following: 

17 (a) identification and classification of those hazardous wastes subject to regulation and those that 

18 are not; 

19 (b) requirements for the proper treatment, storage, transportation, and disposal of hazardous 

20 waste; 

21 (c) requirements for siting, design, operation, maintenance, monitoring, inspection, closure, 

22 postclosure, and reclamation of hazardous waste management facilities; 

23 (d) requirements for the issuance, denial, reissuance, modification, and revocation of permits for 

24 hazardous waste management facilities; 

25 (e) requirements for corrective action within and outside &f: facility boundaries and for financial 

26 assurance of that corrective action; 

27 (f) requirements for manifests and the manifest system for tracking hazardous waste and for 

28 reporting and recordkeeping by generators, transporters, and owners and operators of hazardous waste 

29 management facilities; 

30 (g) requirements for training of facility personnel and for financial assurance of facility owners and 
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operators and for liability of guarantors providing financial assurance; 

2 (h) requirements for registration of generators and transporters; 

3 (i) establishing a schedule of fees and procedures for the collection of fees for: 

4 Ii) the filing and review of hazardous waste manager:cent facility permits as provided in 75-10-432; 

5 Iii) hazardous waste management as provided in 75-10-433; 

6 (iii) the reissuance and modification of hazardous waste management facility permits; and 

7 (iv) the registration of hazardous waste generators; 

8 (j) a schedule of fees to defray a portion of the costs of establishing, operating, and maintaining 

9 any state hazardous waste management facility authorized by 75-10-412; 

10 (k) requirements for availability to the public of information obtained by the department regarding 

11 facilities and sites used for the treatment, storage, and disposal of hazardous wastes; 

12 (I) procedures for the assessment of administrative penalties as authorized by 75-10-424; and 

13 (m) other rules wl=liefl that are necessary to obtain and maintain authorization under the federal 

14 program. 

15 (2) +He NOTWITHSTANDING THE PROVISIONS OF (SECTION 3]. THE department may not adopt 

16 rules under this part that are more restrictive than those promulgated by the federal government under the 

17 Resource Conservation and Recovery Act of 1976, as amended, except that the department: 

18 la) may require the registration of transporters not otherwise required to register with the state of 

19 Montana pursuant to the federal Resource Conservation and Recovery Act of 1976, as amended; 

20 (bl may require generators and facilities to report on an annual rather than on a biennial basis; 

21 (c) may adopt requirements for the prevention and correction of leakage from underground storage 

22 tanks, including: 

23 (i) reporting by owners and operators; 

24 (ii) financial responsibility; 

25 (iii) release detection, prevention, and corrective action; 

26 (iv) standards for design, construction, installation, and closure; 

27 (v) development of a schedule of fees, not to exceed $50 for a tank over 1,100 gallons and not 

28 to exceed $20 for a tank 1,100 gallons or less, per tank, for tank notification and permits to defray state 

29 and local costs of implementing an underground storage tank program; 

30 (vi) a penalty schedule and a system for assessment of administrative penalties, notice, and appeals 
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1 under 75-10-423; and 

2 !vii) delegation of authority and funds to local agents for inspections and implementation. The 

3 delegation of authority to local agents must complement and may not duplicate existing authority for 

4 implementation of rules adopted by the department of justice that relate to underground storage tanks. 

5 Id) may adopt regulatory requirements for hazardous waste transfer facilities; 

6 (e) shall require the owner or manager of any proposed commercial facility for the storage, 

7 collection, or transfer of hazardous waste to conduct a public hearing, as provided for in 75-10-441; and 

8 (fl may adopt rules and performance standards for industrial furnaces and boilers that burn 

9 hazardous wastes. The rules and performance standards: 

1 0 (i) may be adopted if there are no federal regulations; or 

11 (ii) may be more restrictive than federal regulations. 

1 2 (;3) If the aesartFRent aaests r1:1les 1:1naer s1:10seetien (21 that arn FRere restrietive than these 

13 BF0FR1:1lgated ey the federal gevernFRent 1:1nder the Rese1:1Fee Genser~·atien and Reoe~·ery /\et ef 1976, as 

14 aFRended, the aesartFRent shall eeFRsly with the srevisiens ef fseetien aJ if it reeeives a setitien as srevided 

15 1:1nder fseotien a(4))." 

16 

17 Section 16. Section 75-10-603, MCA, is amended to read: 

18 "75-10-603. Cooperative agreement -- authority of department. (1) In order to assist in 

19 implementation of CERCLA, the department mav. subject to the provisions of [section 31: 

20 la) participate in the determination of appropriate remedial action to deal with the release or 

21 threatened release within Montana of: 

22 (i) any contaminant presenting an imminent and substantial danger to public health or welfare; or 

23 (ii) any hazardous substance; 

24 (b) in the event of the release or threatened release of any of the substances described in 

25 subsection ( 1) (al, negotiate the terms of a cooperative agreement with the federal government containing 

26 mutual commitments of each party to remedial action, including the elements required by subsection (2). 

27 (2) A cooperative agreement may contain the following assurances: 

28 (al the state of Montana will a55l¾ffl ensure the future maintenance of the removal and remedial 

29 actions agreed upon for the expected life of the actions; 

30 (bl a hazardous waste disposal facility is available to the state of Montana that meets the 
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specifications of the president and complies with the requirements of subtitle C of the federal Solid Waste 

2 Disposal Act for necessary offsite storage, destruction, treatment, or secure disposition of the hazardous 

3 substances; and 

4 (c) the state of Montana will pay or a55tlfe ensure payment of a share of the costs of the remedial 

5 action, including all future maintenance." 

6 

7 SECTION 17. SECTION 76-3-501, MCA, IS AMENDED TO READ: 

8 "76-3-501. Local subdivision regulations. (1) Before July 1, 1974, the governing body of every 

9 county, city, and town shall adopt and provide for the enforcement and administration of subdivision 

10 regulations reasonably providing for the orderly development of their jurisdictional areas; for the 

11 coordination of roads within subdivided land with other roads, both existing and planned; for the dedication 

12 of land for roadways and for public utility easements; for the improvement of roads; for the provision of 

13 adequate open spaces for travel, light, air, and recreation; for the provision of adequate transportation, 

14 water, and drainage.,...aRe; subject to the provisions of (section 51. for the regulation of sanitary facilities; 

15 for the avoidance or minimization of congestion; and for the avoidance of subdivision which would involve 

16 unnecessary environmental degradation and the avoidance of danger of injury to health, safety, or welfare 

17 by reason of natural hazard or the lack of water, drainage, access, transportation, or other public services 

18 or would necessitate an excessive expenditure of public funds for the supply of such services. 

19 (2) Review and approval or disapproval of a subdivision under this chapter may occur only under 

20 those regulations in effect at the time an application for approval of a preliminary plat or for an extension 

21 under 76-3-610 is submitted to the governing body." 

22 

23 SECTION 18. SECTION 76-3-504, MCA, IS AMENDED TO READ: 

24 "76-3-504. Minimum requirements for subdivision regulations. The subdivision regulations adopted 

25 under this chapter shall, at a minimum: 

26 ( 1) require the subdivider to submit to the governing body an environmental assessment as 

27 prescribed in 76-3-603; 

28 (2) establish procedures consistent with this chapter for the submission and review of subdivision 

29 plats; 

30 (3) prescribe the form and contents of preliminary plats and the documents to accompany final 
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1 plats; 

2 14) provide for the identification of areas which, because of natural or A'lBA ea1:1soel human-caused 

3 hazards, are unsuitable for subdivision development and prohibit subdivisions in those areas unless the 

4 hazards can be eliminated or overcome by approved construction techniques; 

5 (5) prohibit subdivisions for building purposes in areas located within the floodway of a flood of 

6 100-year frequency as defined by Title 76, chapter 5, or determined to be subject to flooding by the 

7 governing body; 

8 16) prescribe standards for: 

9 (a) the design and arrangement of lots, streets, and roads; 

1 O (b) grading and drainage; 

11 (c) subject to the provisions of [section 5). water supply and sewage and solid waste disposal 

12 ~ that, at a minimum, meet the regulations adopted by the department of health and environmental 

13 sciences under 76-4-104; 

14 Id) the location and installation of utilities; 

1 5 (7) provide procedures for the administration of the park and open-space requirements of this 

16 chapter; 

1 7 (8) provide for the review of preliminary plats by affected public utilities and those agencies of 

18 local, state, and federal government having a substantial interest in a proposed subdivision; such utility or 

19 agency review may not delay the governing body's action on the plat beyond the time limits specified in 

20 this chapter, and the failure of any agency to complete a review of a plat may not be a basis for rejection 

21 of the plat by the governing body." 

22 

23 SECTION 19. SECTION 76-4-104. MCA. IS AMENDED TO READ: 

24 "76-4-104. Rules for administration and enforcement. I 1) The department shall, subject to the 

25 provisions of [section 3). adopt reasonable rules, including adoption of sanitary standards, necessary for 

26 administration and enforcement of this part. 

27 (2) The rules and standards shall provide the basis for approving subdivision plats for various types 

28 of water, sewage facilities, and solid waste disposal, both public and private, and shall be related to size 

29 of lots, contour of land, porosity of soil, ground water level, distance from lakes, streams, and wells, type 

30 . and construction of private water and sewage facilities, and other factors affecting public health and the 
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quality of water for uses relating to agriculture, industry, recreation, and wildlife. 

2 (3) The rules shall provide for the review of the following divisions of land by a local department 

3 or board of health, as described in Title 50, chapter 2, part 1, if the local department or board of health 

4 employs a registered sanitarian or a registered professional engineer and if the department certifies under 

5 subsection (4) that the local department or board is competent to review these divisions of land: 

6 (a) divisions of land containing five or fewer parcels, whenever each parcel will contain individual 

7 onsite water and sewage disposal facilities; and 

8 (b) divisions of land proposed to connect to existing municipal water and waste water systems 

9 previously approved by the department, if no extension of the systems is required. 

10 (4) The department shall also adopt standards and procedures for certification and maintaining 

11 certification to ensure that a local department or board of health is competent to review the divisions of 

12 land described in subsection (3). 

13 (5) The department shall review those divisions of land described in subsection (3) if: 

14 (a) a proposed division of land lies within more than one jurisdictional area and the respective 

15 governing bodies are in disagreement concerning approval of or conditions to be imposed on the proposed 

16 subdivision; or 

17 (b) the local department or board of health elects not to be certified. 

18 (6) The rules shall further provide for: 

19 (a) the furnishing to the reviewing authority of a copy of the plat and other documentation showing 

20 the layout or plan of development, including: 

21 (i) total development area; 

22 (ii) total number of proposed dwelling units; 

23 (b) adequate evidence that a water supply that is sufficient in terms of quality, quantity, and 

24 dependability will be available to ensure an adequate supply of water for the type of subdivision proposed; 

25 (c) evidence concerning the potability of the proposed water supply for the subdivision; 

26 (d) adequate evidence that a sewage disposal facility is sufficient in terms of capacity and 

27 dependability; 

28 (e) standards and technical procedures applicable to storm drainage plans and related designs, in 

29 order to insure proper drainage ways; 

30 (f) standards and technical procedures applicable to sanitary sewer plans and designs, including 
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1 soil percolation testing and required percolation rates and site design standards for on-lot sewage disposal 

2 systems when applicable; 

3 (g) standards and technical procedures applicable to water systems; 

4 (h) standards and technical procedures applicable to solid waste disposal; 

5 (i) requiring evidence to establish that, if a public sewage disposal system is proposed, provision 

6 has been made for the system and, if other methods of sewage disposal are proposed, evidence that the 

7 systems will comply with state and local laws and regulations which are in effect at the time of submission 

8 of the preliminary or final plan or plat. 

9 17) If the reviewing authority is a local department or board of health, it shall, upon approval of a 

10 division of land under this part, notify the department of the approval and submit to the department a copy 

11 of the approval statement. 

12 (8) Review and certification or denial of certification that a division of land is not subject to sanitary 

13 restrictions under this part may occur only under those rules in effect at the time plans and specifications 

14 are submitted to the department, except in cases where current rules would preclude the use for which the 

15 lot was originally intended, the applicable requirements in effect at the time such lot was recorded must 

16 be applied. In the absence of specific requirements, minimum standards necessary to protect public health 

17 and water quality will apply." 

18 

19 SECTION 20. SECTION 80-15-105, MCA, IS AMENDED TO READ: 

20 "80-15-105. Rulemaking. (1) The board shall, subject to the provisions of [section 1]. adopt rules 

21 for the administration of this chapter for which the board and the department of health and environmental 

22 sciences have responsibility. These rules must include but are not limited to: 

23 (al standards and interim numerical standards for agricultural chemicals in ground water as 

24 authorized by 80-15-201; 

25 lb) procedures for ground water monitoring as authorized by 80-15-202 and 80-15-203; 

26 lcl field and laboratory operational quality assurance, quality control, and confirmatory procedures 

27 as authorized by 80-15-107, 80-15-202, and 80-15-203, which may include, through adoption by 

28 reference, procedures that have been established or approved by EPA for quality assurance and quality 

29 control; 

30 la) standards for maintaining the confidentiality of data and information declared confidential by 
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1 EPA and the confidentiality of chemical registrant data and information protected from disclosure by federal 

2 or state law as required by 80-15-108; and 

3 (el administrative civil penalties as authorized by 80-15-412. 

4 (2) The department shall adopt rules necessary to carry out its responsibilities under this chapter. 

5 These rules must include but are not limited to: 

6 (al procedures for ground water monitoring as authorized by 80-15-202 and 80-15-203; 

7 (b} the content and procedures for development of agricultural chemical ground water management 

8 plans, including the content of best management practices and best management plans, procedures for 

9 obtaining comments from the department of health and environmental sciences on the plans, and the 

10 adoption of completed plans and plan modifications as authorized by 80-15-211 through 80-15-218; 

11 (c) standards for maintaining the confidentiality of data and information declared confidential by 

12 EPA and of chemical registrant data and information protected from disclosure by federal or state law as 

13 required by 80-15-108; 

14 (dl field and laboratory operational quality assurance, quality control, and confirmatory procedures 

15 as authorized by 80-15-107, 80-15-202, and 80-15-203, which may include, through adoption by 

16 reference, procedures that have been established or approved by EPA for quality assurance and quality 

17 control; 

18 (e} emergency procedures as authorized by 80- 15-405; 

19 (fl procedures for issuance of compliance orders as authorized by 80-1 5-403; and 

20 (g) procedures for the assessment of administrative civil penalties as authorized by 80-15-412." 

21 

22 NEW SECTION. Section 21. Codification instructions. ( 1 l [Section 1] is intended to be codified 

23 as an integral part of Title 75, chapter 5; aRe Title 75, chapter 6,; AND TITLE 80, CHAPTER 15, and the 

24 provisions of Title 75, chapter 5; aRe Title 75, chapter 6,; AND TITLE 80, CHAPTER 15, apply to [section 

25 1 ]. 

26 (2) [Section 21 is intended to be codified as an integral part of Title 75, chapter 2, and the 

27 provisions of Title 75, chapter 2, apply to [section 2]. 

28 13) [Section 3] is intended to be codified as an integral part of Title 75, chapter 3; aA& Title 75, 

29 chapter 1 O.; AND TITLE 76, CHAPTER 4, and the provisions of Title 75, chapter 3; aA& Title 75, chapter 

30 10.: AND TITLE 76, CHAPTER 4, apply to [section 3]. 
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1 (4) [SECTION 4) IS INTENDED TO BE CODIFIED AS AN INTEGRAL PART OF TITLE 50, CHAPTER 

2 2, AND THE PROVISIONS OF TITLE 50, CHAPTER 2, APPLY TO [SECTION 41. 

3 (5) [SECTION 51 IS INTENDED TO BE CODIFIED AS AN INTEGRAL PART OF TITLE 76, CHAPTER 

4 3, AND THE PROVISIONS OF TITLE 76, CHAPTER 3, APPLY TO [SECTION 5). 

5 

6 NEW SECTION. SECTION 22. APPLICABILITY. 11) [SECTIONS 1 THROUGH 31 ARE INTENDED 

7 TO APPLY TO ANY RULE THAT IS IN EFFECT, ADOPTED, OR AMENDED, AND THAT REGULATES THOSE 

8 RESOURCES OR ACTIVITIES FOR WHICH THE STATE HAS BEEN GIVEN PRIMARY AUTHORITY TO 

9 REGULATE BY FEDERAL AUTHORITY PURSUANT TO TITLE 75, CHAPTER 2; TITLE 75, CHAPTER 3; TITLE 

10 75, CHAPTER 5; TITLE 75, CHAPTER 6: OR TITLE 75, CHAPTER 10, AS OF [THE EFFECTIVE DATE OF 

11 THIS ACT). 

12 (2) [SECTIONS 4 AND 5) APPLY TO LOCAL UNITS OF GOVERNMENT WHEN THEY ATTEMPT TO 

13 REGULATE THE CONTROL AND DISPOSAL OF SEWAGE FROM PRIVATE AND PUBLIC BUILDINGS. 

14 (3) [THIS ACT) DOES NOT APPLY TO THE ESTABLISHMENT OF FEES OR PUBLIC PARTICIPATION 

1 5 REQUIREMENTS. 

16 

17 

18 

NEW SECTION. Section 23. Effective date. [This act] is effective on passage and approval. 

-END-
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