
\ 

54th Legislature LC0685.01 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

~ ~~5 INTRODUCED BY~~ 

A BILL FOR AN ACT ENTITLED: "AN ACT RELATING TO PRESERVATION OF HERITAGE PROPERTY; 

EXPANDING THE MEMBERSHIP OF THE PRESERVATION REVIEW BOARD; PROVIDING FOR THE 

APPOINTMENT PROCEDURE AND SUPERVISION OF THE HISTORIC PRESERVATION OFFICER; REQUIRING 

NOTICE FOR CERTAIN ACTIONS OF THE HISTORIC PRESERVATION OFFICER; PROVIDlNG FOR TERM 

LIMITS FOR MEMBERS OF THE PRESERVATION REVIEW BOARD AND THE HISTORIC PRESERVATION 

OFFICER; REQUIRING THE DEVELOPMENT OF PROCEDURES AND GUIDELINES FOR NOMINATING 

PROPERTY TO THE NATIONAL REGISTER OF HISTORIC PLACES; PROVIDING A PROCEDURE FOR 

NOMINATION OF PROPERTY TO THE NATIONAL REGISTER OF HISTORIC PLACES; REQUIRING 

AVOIDANCE AND MITIGATION IN THE DEVELOPMENT OF CERTAIN PROPERTY; AMENDING SECTIONS 

2-15-1512, 22-3-421, AND 22-3-423, MCA; AND PROVIDING A RETROACTIVE APPLICABILITY DATE." 

15 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

16 

17 Section 1. Section 2-15-1512, MCA, is amended to read: 

18 "2-15-1512. Boards and offices associated with state historical society. I 1) (al There is a board 

19 of trustees of the state historical society~ that is created in Title 22, chapter 3. 

20 (b) The composition, method of appointment, terms of office, and qualifications of board members 

21 remain as prescribed by law. 

22 (2) (a) There is a preservation review board within the Montana historical society consisting of Rifle 

23 ~ members. 

24 (bl Members SflilH must be appointed by the governor in the following manner: 

25 (i) five professional persons recognized in the fields of archaeology, history, architecture, or 

26 architectural history; howo¥or . However, no more than two members may be appointed from any one of 

27 these fields+. 

28 (ii) a professional paleontologist; 

29 (iii! the state liaison officer for the federal land and water conservation fund; and 

30 livl twe six members of the public who have aeti-,ely eeR'lonstrated an interest in historic 
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preservation matters. At least four of the six public members must be representatives of the following 

2 entities or industries: 

3 (A) agriculture; 

4 (B) economic development; 

5 (C) local government; 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

(D) state government: 

{E) mining: 

(F) real estate sales and development; and 

(G) timber or wood products. 

(cl Each member shall serve a 4-year term. A member may be reappointed, but may not serve more 

than a total of 1 2 years. 

(d) Members Sflalt must be compensated and receive travel expenses as provided for in 2-15-124. 

(3) (a) There is established the historic preservation office within the Montana historical society, 

to consist of an historic preservation officer and a qualified professional staff. 

(bl ill The historic preservation officer is appointed by the governor from a list of five nominees 

submitted to the governor by the preservation review board. The term of the historic preservation officer 

coincides with the term of the governor. 

{ii) An individual may not serve as the historic preservation officer for more than a total of 12 

19 years. 

20 (c) The historic preservation officer is supervised by the director of the Montana historical society." 

21 

22 Section 2. Section 22-3-421, MCA, is amended to read: 

23 "22-3-421. Definitions. As used in this part, unless the context clearly indicates otherwise, the 

24 following definitions apply: 

25 ( 1) "Antiquities permit" means the permit granted for excavation, removal, or restoration of 

26 heritage properties or paleontological remains provided for in 22-3-432. 

27 (2) "Applicant" means a person who applies to a governmental entity, including a federal, state, 

28 or local governmental entity, for a permit, license, or lease on property owned by the governmental entity. 

29 ~ill "Heritage property" means any district, site, building, structure, or object located upon or 

30 beneath the earth or under water that is significant in American history, architecture, archaeology, or 
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culture. 

t-6}J..1l. "Historic preservation office" means the office within the Montana historical society provided 

for in 2-15-1512. 

{4+.lfil "Historic preservation officer" means the officer provided for in 2-15-1512. 

te+j_fil "Paleontological remains" means fossilized plants and animals of a geological nature found 

upon or beneath the earth or under water which are rare and critical to scientific research. 

AAlli "Preservation review board" means the board provided for in 2-15-1512. 

f+H.fil "Register" means the National Register of Historic Places, the official list of the nation's 

heritage properties worthy of preservation because of national, state, or local significance. 

-!8t.{fil "Registered property" means any heritage property listed in the register. 

f-Bti.1.Ql "State agency" means any executive agency of the state of Montana." 

Section 3. Section 22-3-423, MCA, is amended to read: 

"22-3-423. Duties of historic preservation officer. +1'te Subject to the supervision of the director 

of the historical society, the historic preservation officer has the following duties and responsibilities: 

( 1) follow necessary procedures to qualify the state for money that is now or will be made available 

under any act of congress of the United States or otherwise for purposes of historic preservation; 

(2) conduct an ongoing statewide survey to identify and document heritage properties and 

paleontological remains; 

(3) maintain a state inventory file of heritage properties and paleontological remains and maintain 

a repository for all StleR inventory work done in the state; 

(4) evaluate and formally nominate potential register properties according to the criteria established 

by the register; 

(5) prepare and annually review the state preservation plan, register nominations, and historic 

preservation grant activity; 

(6) maintain, publish, and disseminate information relating to heritage properties and paleontological 

remains in the state; 

(7) cooperate with and assist local, state, and federal government agencies in comprehensive 

planning that allows for the preservation of heritage properties and paleontological remains; 

(8) enter into cooperative agreements with the federal government, local governments, and other 
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1 governmental entities or private landowners or the owners of objects to ensure preservation and protection 

2 of registered properties; 

3 (9) adopt rules outlining procedures by which a state agency that has no approved rules under 

4 22-3-424(1) shall systematically consider heritage properties or paleontological remains on lands owned 

5 by the state and avoid, whenever feasible, state actions or state assisted or licensed actions that 

6 substantially alter StteR the properties; 

7 ( 10) respond to requests for consultation under section 106 of the National Historic Preservation 

8 Act, as provided for in [section 5]: 

9 j 11 I develop procedures and guidelines for the evaluation of heritage property or paleontological 

10 remains as provided in [section 4]: 

11 ++GJ-11.ll protect from disclosure to the public any information relating to the location or character 

12 of heritage properties when disclosure would create a substantial risk of harm, theft, or destruction to Stief! 

13 the resources or to the area or place where the resources are located; and 

14 f-1-+H.11.l. any other necessary or appropriate activity permitted by law to carry out and enforce the 

15 provisions of this part." 

16 

17 NEW SECTION. Section 4. Heritage property -- procedures and guidelines required. The historic 

18 preservation officer shall adopt standardized procedures and guidelines for inventorying, collecting data 

19 on, documenting, and evaluating all types of heritage property. In adopting the standardized procedures 

20 and guidelines, the historic preservation officer may consult with state and federal agencies experienced 

21 in reviewing and mitigating environmental and cultural impacts caused by development of properties. 

22 

23 NEW SECTION. Section 5. Requests for consultation -- appeal of finding to district court. ( 1) If 

24 the views of the historic preservation officer concerning the eligibility for listing heritage property or 

25 paleontological remains in the register are requested by a governmental entity, including a request under 

26 section 106 of the National Historic Preservation Act, the historic preservation officer shall respond in 

27 writing to the request within 30 calendar days of receiving the request and address each property in the 

28 request with a proposed finding concerning the property's eligibility for listing in the register. 

29 (2) If the proposed finding is that a heritage property is not involved or that there is no adverse 

30 impact to the property, the proposed finding must be forwarded to the director of the historical society. 
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The director of the historical society shall give the requesting agency a final finding consistent with the 

2 historic preservation officer's proposed finding. 

3 (3) If the proposed finding is that a heritage property or paleontological remains are involved or that 

4 a proposed activity will have an adverse impact on the property or remains, the proposed finding must 

5 address all properties or remains involved and describe the characteristics that illustrate the qualities that 

6 make the property or remains eligible for inclusion in the register. If the proposed finding includes a 

7 conclusion that additional information or study is needed to make an eligibility determination, the finding 

8 must specify the type and amount of information required. 

9 (4) Within 5 calendar days of completion of the proposed finding, the historic preservation officer 

10 shall give the director of the historical society, the applicant, and any affected property owners notice of 

11 the proposed finding. The notice must include a copy of the proposed finding and a statement that the 

1 2 director of the historical society will receive written comments for 20 days following the issuance of the 

13 notice. 

14 (5) Within 30 calendar days of the expiration of the time for receiving written comments, the 

15 director of the historical society shall issue a final finding to the requesting agency. 

16 (6) If the applicant or an affected property owner is not satisfied with the finding of the director 

17 of the historical society concerning the eligibility of the property or remains for listing in the register, the 

18 entity or property owner may appeal the finding to the district court in either Lewis and Clark County or 

19 a county in which affected property is located. Appeal may be taken by filing a petition with the district 

20 court citing the decision by the director of the historical society and the evidence upon which the director 

21 relied. On appeal, the district court may consider any documents supporting or not supporting the finding, 

22 the written comments received by the director of the historical society, and any additional evidence that 

23 may be submitted to the court. The district court may substitute its judgment for the judgment of the 

24 director of the historical society as to the weight of the evidence. 

25 

26 NEW SECTION. Section 6. Avoidance and mitigation of impacts. (1) Avoidance of the 

27 development of or impacts to heritage property or paleontological remains is preferred. Avoidance may 

28 not be construed to constitute neglect of the property or anticipatory demolition. 

29 (2) If it is not feasible to avoid development of or impacts to heritage property or paleontological 

30 remains, a mitigation plan must be developed by the applicant to minimize adverse effects to the property 
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or remains. Mitigation must be directed at the characteristics of the property that make it eligible for listing 

2 in the register. The historic preservation officer shall identify suggested mitigation actions in writing at the 

3 time that the historic preservation officer responds to a request for consultation. 

4 (3) An applicant may not be required to pay more than 0.5% of the projected cost of the activity 

5 to design and implement a mitigation plan. 

6 

7 NEW SECTION. Section 7. Retroactive applicability. ( 1 l Section 2-15-1512(2)(c) applies 

8 retroactively, within the meaning of 1-2-109, to members of the preservation review board serving on the 

9 board on [the effective date of this act]. 

10 (2) Section 2-15-1512(3)(b)(ii) applies retroactively, within the meaning of 1-2-109, to the state 

11 historic preservation officer serving in that capacity on [the effective date of this act]. 

12 (3) A member of the preservation review board or the historic preservation officer who has served 

13 more than 12 years on [the effective date of this act] may complete the term but may not be reappointed. 

14 

15 NEW SECTION. Section 8. Codification instruction. [Sections 4 through 6] are intended to be 

16 codified as an integral part of Title 22, chapter 3, part 4, and the provisions of Title 22, chapter 3, part 4, 

17 apply to [sections 4 through 6]. 

18 

19 NEW SECTION. Section 9. Severability. If a part of [this act] is invalid, all valid parts that are 

20 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

21 applications, the part remains in effect in all valid applications that are severable from the invalid 

22 applications. 

23 

24 

25 

NEW SECTION. Section 10. Effective date. [This act] is effective on passage and approval. 

-END-

~na Ler,lslatlve council 
. 6 . 



STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for HB0485 as introduced 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act relating to preservation of heritage property; expanding the membership review 
board; providing for the appointment procedure and supervision of the historic 
preservation officer; requiring notice for certain actions of the historic preservation 
officer; and providing for term limits for members of the preservation review board and 
the historic preservation officer. 

ASSUMPTIONS: 
1. This bill will be effective on passage. 
2. This bill limits the term of the Historic Preservation Officer to serving not more 

than a total of 12 years. Upon passage the current preservation officer would be 
dismissed in the near future. 

3. This bill will add four historic preservation board members, increasing the number 
from 9 to 13. This will require additional operating expenses. 

4. This bill changes the composition of the board members and deletes the requirement 
of having to demonstrate an interest in preservation matters. According to the Code 
of Federal Register 36CFR61.4, a majority of the board must be professionals in 
preservation fields and any member must have "competence, interest, or knowledge in 
historic preservation." 

5. This bill adds more requirements of the preservation office as follows: 
a. Conducts consultation procedures under section 106 of the National Historic 

Preservation Act or the Antiquities Act ordinarily handled by federal or other 
state agencies. 

b. Section 5 requires additional mailings, notices and procedures for the Montana 
Historical Society (MHS) director, the preservation officer, and the State 
Historic Preservation Office (SHPO) in general. The MHS estimates at minimum 
this bill would require an additional 1.00 FTE grade 13 and operating expenses 
to cover the additional mailing and notices. 

c. Section 6 also requires additional duties of the director of MHS and the 
historic preservation officer which are normally handled by federal or other 
state agencies. The limitation of the of money that can be spent constrains a 
federal or state agency from developing appropriate mitigation. 

6. There is a possible loss of $600,000 federal funds each year due to contradictions 
which this bill would create between federal and state requirements. If lost to 
Montana, the federal funds would be redistributed to other states. 

7. This bill increases procedures and paperwork for federal and state agencies and 
their applicants. 

FISCAL IMPACT: 

Expenditures: 

FTE 
Personal Services 
Operating 
Equipment 

Total 

Funding: 

FY96 
Difference 

1.00 
28,533 

6,500 
0 

35,033 

35,033 

G~:.F~d); 
~vw----~ -i-1~-9~ 

DAVE LEWIS, BUDGET DIRECTOR DATE 
Office of Budget and Program Planning 

FY97 
Difference 

1.00 
28,533 
6 ,500 

0 
35,033 

35,033 

ERNEST BERGSAGEL, PRIMARY SPONSOR DATE 

Fiscal Note for HB0485, as introduced 
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Page 2 
(continued) 

Revenues: (601,620) (601,620) 

Net Impact: 
The Net Impact would be loss of the federal funding and loss of the preservation office 
and all its services. 

EFFECT ON COUNTY OR OTHER LOCAL REVENUES OR EXPENDITURES: 
If federal funding is lost counties, local governments, and private citizens will lose the 
availability of grant funding for a total of $250,000 each fiscal year. 

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION: 
1. 

2. 

3. 

4. 

Preclude Montanans in their attempt to seek National Register of Historic Places 
designation, federal tax credits, federal grants, signage, and assistance. 
Loss of jobs for 7 local preservation officers and two program staff and 
internships for 2-4 Montana university students. 
Federal agencies would need to conduct 3000 project reviews a year solely with 
the National Park Service in Washington D.C. and the federal advisory council on 
Historic Preservation in Denver, CO. 
Applications to federal agencies would reflect greater delays in project reviews 
and hence in project approval. 

TECHNICAL NOTES: 
Areas in which the bill contradicts federal preservation requirements: 
1. The required composition of any State Historic Preservation Review Board is 

spelled out in 36CFR61.4. A majority of the board must be professionals in 
preservation fields and any member must have "competence, interest, or knowledge 
in historic preservation." 

2. The process by which properties are determined eligible for listing in the 
National Register of Historic Places is spelled out in 36CFR63 and 36CFR800.4. 
Those processes are initiated and concluded by federal agencies only. Final 
determinations of Register property value are made by the keeper of the National 
Register of Historic Places. 

3. The process by which any federal agency complies with the Section 106 of the 
National Historic Preservation Act is spelled out in 36CFRB00. Those 
regulations and a series of guidance provided by the Advisory Council on 
Historic Preservation, an independent federal agency, guide federal agencies in 
all elements of the procedures--public notice, ways to seek resolution of 
differences with any interested party including the SHPO's, owners, tribes, or 
applicants. This process is legally procedural not substantive. No federal 
agency can be sued for its final decision, only for failure to complete the 
procedures. SHPO comments to federal agencies, but never--in any element of the 
process--gives final authority. 

Areas where the bill adds rather than subtracts onerous procedures within Montana codes: 
1. The Montana Antiquities Act, 22-3-401 to 22-3-442, requires state agencies to prepare 

review process to consider heritage properties for state agencies on state-owned land 
only. Therefore, major state agencies all function by rules of their own making. All 
those rules are procedural only and leave final project decisions to the originating 
agency. 

2. Several state statutes incidentally mention heritage resources (hard rock mining, 
subdivisions), but contain no procedures or rules. The SHPO has no officially 
designated role. SHPO responds only when asked. 

3. City and county governments have no obligation to consider cultural resources or go 
through any review process--unless they seek federal funds, permits or authorities, or 
unless they have their own locally-approved ordinances. Hence, proposed new sections 
5 and 6 duplicate or add procedures even to the state process that do not currently 
exist in law. 

( continued) 
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(continued) 

The same addition of procedures not now required obviously occurs in federal law for 
federal agencies as well--if these proposed procedures could actually be added to federal 
regulations. 

Relative roles in the preservation review process: 
All federal and state preservation statutes give initiation and final authority for any 
decision or action to the federal or state agency. This bill, in new sections sand 6, 
gives greater decision making authority in regard to both property significance and 
mitigation to the Preservation Office than currently exists in law. 

Preservation reaulations and private property owners and rights: 
This bill would lead readers to believe that private property rights are violated by 
federal or state preservation review procedures. Private property owners have absolutely 
no requirement to seek review of their actions or consider cultural resource values unless 
except insofar as they want the benefit of federal involvement. Federal and state review 
processes have withstood 30 years of litigation without being advanced as takings. Only 
local preservation ordinances have been found to have takings potential. 

Limits on the Governor's authority: 
As spelled out in 36CFR61 and in 2-15-1512, MCA, the Governor currently may appoint any 
person at SHPO at any time. By requiring the Governor to choose only from a limited list 
of people and by limiting the time for any one person's appointment, the real authority 
and freedom are reduced. 

Misunderstood role of the State Historic Preservation Review Board: 
The board is principally in place to review potential actual National Register of Historic 
Places nominations (not determinations of eligibility). Hence, the primary meeting time 
for any board is devoted to detailed review of specific properties, their history, their 
architecture or archaeological value, or changes that have occurred over time. Board 
members not interested in history or archaeology would be asked to invest considerable 
time in areas outside their expertise or purpose. 

Limits dollar amount to be invested in mitigation. 
Neither federal nor state law currently spell out how much or how little a federal or 
state agency must invest in ways to avoid or mitigate harm to historic properties. Since 
both laws are procedural and not substantive this decision is ultimately agency 
discretion. Federal law does encourage federal agencies to consider spending 1% of their 
project cost for mitigation or avoidance. This language implies a requirement for dollar 
amounts in mitigation that does not now exist. And, in its wording it precludes Montanans 
from seeking federal agency investment in needed mitigation measures. 



STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for HB0485 as introduced 

DESCRIPTION QF PROPOSED LEGISLATION: 
An act relating to preservation of heritage property; expanding the membership review 
board; providing for the appointment procedure and supervision of the historic 
preservation officer; requiring notice for certain actions of the his tori,;; preservation 
officer; and providing for term limits for members of the preservation r"view board and 
the historic preservation officer. 

ASSUMPTIONS: 
l. This bill will be effective on passage. 
2. This bill limits the term of the Historic Preservation Officer to serving not more 

than a total of 12 years. Upon passage the current preservation officer would be 
dismissed in the near future. 

3. This bill will add four historic preservation board members, increasing the number 
from 9 to 13. This will require additional operating expenses. 

4. This bill changes the composition of the board members and deletes the requirement 
of having to demonstrate an interest in preservation matters. 

5. This bill adds more requirements of the preservation office as follows: 
a. Conducts consultation procedures under section 106 of the National Historic 

Preservation Act or the Antiquities Act ordinarily handled by federal or other 
state agencies. 

b. Section 5 requires additional mailings, notices and procedures for the Montana 
Historical Society (MHS) director, the preservation officer, and the State 
Historic Preservation Office (SHPO) in general. The MHS est~mates at minimum 
this bill would require an additional 1.00 FTE grade 13 and operating expenses 
to cover the additional mailing and notices. 

c. Section 6 also requires additional duties of the director of MRS and the 
historic preservation officer which are normally handled by federal or other 
state agencies. The li,aitation of the of money that can be spent constrains a 
federal or state agency from developing appropriate mitigatiun. 

6. This bill increases procedures and paperwork for federal and state agencies and 
their applicants. 

FISCAL IMPACT: 

Expenditures: 

FTE 
Personal Services 
Operating 
Equipment 

Total 

Funding: 
General Fund 

DAVE LEWIS, BUDGET DIRECTOR DATE 
Office of Budget and Program Planning 

FY96 
Difference 

1.00 
28,533 

6,500 
0 

35,033 

35,033 

________ FY97 

Diff:~rence 

1.00 
28,533 
6 , 500 

D 

35, IJ33 
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(continued) 

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION: 
Some increased workload and possible delays in response. 

TECHNICAL NOTES: 
Areas in which the bill conflicts with federal preservation requirements: 
1. The required composition of any State Historic Preservation Review Board is 

spelled out in 36CFR61.4. A majority of the board must be professionals in 
preservation fields and any member must have "competence, interest, or knowledge 
in historic preservation." 

2. The process by which properties are determined eligible for listing in the 
National Register of Historic Places is spelled out in 36CFR63 and 36CFR800.4. 
Those processes are initiated and concluded by federal agencies only. Final 
determinations of Register property value are made by the keeper of the National 
Register of Historic Places. 

3. The process by which any federal agency complies with the Section 106 of the 
National Historic Preservation Act is spelled out in 36CFR800. Those 
regulations and a series of guidance provided by the Advisory Council on 
Historic Preservation, an independent federal agency, guide federal agencies in 
all elements of the procedures--public notice, ways to seek resolution of 
differences with any interested party including the SHPO's, owners, tribes, or 
applicants. This process is legally procedural not substantive. No federal 
agency can be sued for its final decision, only for failure to complete the 
procedures. SHPO comments to federal agencies. 

These three areas could impair Montana's access to National Register programs. 

Areas where the bill adds rather than subtracts procedures within Montana codes: 
1. The Montana Antiquities Act, 22-3-401 to 22-3-442, requires state agencies to prepare 

review process to consider heritage properties for state agencies on state-owned land 
only. Therefore, major state agencies all function by rules of their own making. All 
those rules are procedural only and leave final project decisions to the originating 
agency. 

2. Several state statutes incidentally mention heritage res<.)Urces (hard rock mining, 
subdivisions), but contain no procedures or rules. The SHPO has no officially 
designated role. SHPO responds only when asked. 

3. City and county governments have no obligation to consider cultural resources or go 
through any review process--unless they seek federal funds, permits or authorities, or 
unless they have their own locally-approved ordinances. Hence, proposed new sections 
5 and 6 duplicate or add procedures even to the state process that do not currently 
exist in law. 

The same addition of procedures not now required obviously occurs in federal law for 
federal agencies as well--if these proposed procedures could actually be added to federal 
regulations. 

Relative roles in the preservation review process: 
All federal and state preservation statutes give initiation and final authority for any 
decision or action to the federal or state agency. This bill, in new sections 5 and 6, 
gives greater decision making authority in regard to both property significance and 
w.itigation to the Preservation Office than currently exists in law. 

Limits on the Governor's authority: 
As spelled out in 36CFR61 and in 2-15-1512 MCA, the Governor currently may appoint any 
person at SHPO at any time. By requiring the Governor to choose only from a limited list 
of people and by limiting the time for any one person's appointment, authority is reduced. 



STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for HB0485 as introduced 

DESCRIPTION OF PROPOSED LEGISLATION: 
r.n act relating to preservation of heritage property; expanding the membership review 
board; providing for the appointment procedure and supervision of the historic 
preservation officer; requiring notice for certain actions of the historic preservation 
officer; and providing for term limits for members of the preservation review board and 
the historic preservation officer. 

ASSUMPTIONS: 
1. This bill will be effective on passage. 
2. This bill limits the term of the Historic Preservation Officer to serving not more 

than·a total of 12 years. Upon passage the current preservation officer would be 
dismissed in the near future. 

3. This bill will add four historic preservation board members, increasing the number 
from 9 to 13. This will require additional operating expenses. 

4. This bill changes the composition of the board members and deletes the requirement 
of having to demonstrate an interest in preservation matters. 

5. This bill adds more requirements of the preservation office as follows: 
a. Conducts consultation procedures under section 106 of the National Historic 

Preservation Act or the Antiquities Act ordinarily handled by federal or other 
state agencies. 

b. Section 5 requires additional mailings, notices and procedures for the Montana 
Historical Society (MHS) director, the preservation officer, and the State 
Historic Preservation Office (SHPO) in general. The MHS estimates at minimum 
this bill would require an additional 1.00 FTE grade 13 and operating expenses 
to cover the additional mailing and notices. 

c. Section 6 also requires additional duties of the director of MHS and the 
historic preservation officer which are normally handled by federal or other 
state agencies. The limitation of the of money that can be spent constrains a 
federal or state agency from developing appropriate mitigation. 

6. This bill increases procedures and paperwork for federal and state agencies and 
their applicants. 

FISCAL IMPACT: 

Expenditures: 

FTE 
Personal Services 
Operating 
Equipment 

Total 

Funding: 
General Fund 

DAVE LEWIS, BUDGET DIRECTOR DATE 
Office of Budget and Program Planning 

FY96 
Difference 

1.00 
28,533 

6,500 
0 

35,033 

35,033 

FY97 
Difference 

1.00 
28,533 
6 ,500 

0 
35,033 

35,033 
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LQNG-RANGB EFFECTS OF PROPOSED LEGISLATION; 
some increased workload and possible delays in response. 

TECHNICAL NOTES ; 
Areas in which the bill conflicts with federal preservation requirements: 
1. The required composition of any State Historic Preservation Review Board is 

spelled out in 36CFR6l.4. A majority of the board must be professionals in 
preservation fields and any member must have •competence, interest, or knowledge 
in historic preservation.• 

2. The process by which properties are determined eligible for listing in the 
National Register of Historic Places is spelled out in 36CFR63 and 36CFR800.4. 
Those processes are initiated and concluded by federal agencies only. Final 
determinations of Register property value are made by the keeper of the National 
Register of Historic Places. 

3. The process by which any federal agency complies with the Section 106 of the 
National Historic Preservation Act is spelled out in 36CFR800. Those 
regulations and a series of guidance provided by the Advisory Council on 
Historic Preservation, an independent federal agency, guide federal agencies in 
all elements of the procedures--public notice, ways to seek resolution of 
differences with any interested party including the SHPO's, owners, tribes, or 
applicants. This process is legally procedural not substantive. No federal 
agency can be sued for its final decision, only for failure to complete the 
procedures. SHPO conunents to federal agencies. 

These three areas could impair Montana's access to National Register programs. 

Areas where the bill adds rather than subtracts procedures within Montana codes: 
l. The Montana Antiquities Act, 22-3-401 to 22-3-442, requires state agencies to prepare 

review ~~ocess to consider heritage properties for state agencies on state-owned land 
only. Therefore, major state agencies all function by rules of their own making. All 
those rules are procedural only and leave final project decisions to the originating 
agency. 

2. Several state statutes incidentally mention heritage resources (hard rock mining, 
subdivisions), but contain no procedures or rules. The SHPO has no officially 
designated role. SHPO responds only when asked. 

3. City and county governments have no obligation to consider cultural resources or go 
through any review process--unless they seek federal funds, permits or authorities, or 
unless they have their own locally-approved ordinances. Hence, proposed new sections 
5 and 6 duplicate or add procedures even to the state process that do not currently 
exist in law. 

The same addition of procedures not now required obviously occurs in federal law for 
federal agencies as well--if these proposed procedures could actually be added to federal 
regulations. 

Relative roles in the preservation review process· 
All federal and state preservation statutes give initiati~n and final authority for any 
decision or action to the federal or state agency. Thi_ oill, in new sections sand 6, 
gives greater decision making authority in regard to both property significance and 
mitigation to the Preservation Office than currently exists in law. 

Limits on the Governor's authority; 
As spelled out in 36CFR6l and in 2-15-1512 MCA, the Governor currently may appoint any 
person at SHPO at any time. By requiring the Governor to choose only from a limited list 
of people and by limiting the time for any one person's appointment, authority is reduced. 
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REREFERRED AND APPROVED BY COM ON 
APPROPRIATIONS 

HOUSE BILL NO. 485 

INTRODUCED BY BERGSAGEL, TOEWS 

4 A BILL FOR AN ACT ENTITLED: "AN ACT RELATING TO PRESERVATION OF HERITAGE PROPERTY; 

5 EXPA~lDl~lG CHANGING THE MEMBERSHIP OF THE PRESERVATION REVIEW BOARD; PROVIDING FOR 

6 THE APPOINTMENT PROCEDURE AND SUPERVISION OF THE HISTORIC PRESERVATION OFFICER; 

7 REQUIRl~JG NOTICE FOR CERTAIN ,c\CTIO~JS OF Tl-IE j.j!STOPIIG PRESERVATIO~J OFFICER; PROVIDING 

8 FOR TERM LIMITS FOR MEMBERS OF Tl-IE PRESERVATION REVIEW B0.0,RD A~m Tl-IE I-IISTORIG 

9 PRESERV:ATION OFFICER; REQUIRING THE DEVELOPMENT OF PROCEDURES AND GUIDELINES FOR 

10 NOMl~JATl~JG PROPERTY TO Tl-IE NATIO~JAL REGISTER OF I-IISTORIG PLACES !!'i'IENTORYING, 

11 DOCUMENTING, AND EVALUATING HERITAGE PROPERTIES; PROVIDING A PROCEDURE FOR 

12 NOMINATION OF PROPERTY TO THE NATIONAL REGISTER OF HISTORIC PLACES; REQUIRING 

13 AVOIDANCE AND MITIGATION IN THE DEVELOPMENT OF CERTAIN PROPERTY; AND AMENDING 

14 SECTIONS 2-15-1512, 22-3-421, AND 22-3-423, MCA; AND PROVIDING A RETROACTIVE APPLICABILITY 

15 ~-" 

16 

17 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

18 

19 Section 1. Section 2-15-1512, MCA, is amended to read: 

20 "2-15-1512. Boards and offices associated with state historical society. 11) (a) There is a board 

21 of trustees of the state historical society Wflieft that is created in Title 22, chapter 3. 

22 (b) The composition, method of appointment, terms of office, and qualifications of board members 

23 remain as prescribed by law. 

24 (2) (a) There is a preservation review board within the Montana historical society consisting of flifle 

25 +a NINE members. 

26 (b) Members SRaU must be appointed by the governor in the following manner: 

27 (i) five professional persons recognized in the fields of archaeology, history, PALEONTOLOGY, 

28 HISTORIC PROPERTY ADMINISTRATION, CURATION, PLANNING, LANDSCAPE ARCHITECTURE, 

29 CONSERVATION, FOLKLORE, CULTURAL ANTHROPOLOGY, TRADITIONAL CULTURAL PROPERTY 

30 EXPERTISE, architecture, or architectural history; however . However, no more than two members may be 
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appointed from any one of these fieldsj-,; AND 

2 {ii) a professienal paleentolo!'jist; 

3 {iii) tRo state liaison offieer for the federal land and water eonservation fund; ~ 

4 fwtilll. twe &i-lf FOUR members of the public who ha..,e aetivelv demonstrated an interest in historie 

5 preservation matters. At least four of the sii( eublie members must be roeresentatives of the followin§ 

6 entities or industries: 

7 (Al aarieulture; 

8 (B) eeonomie development; 

9 IC) loeal §Overnment; 

10 I[)) state government; 

11 !E) mining; 

1 2 (J;) real estate sales anEI Ele·,eloement: and 

13 (G) timber or wood 13r0duets WHO REPRESENT A BROAD SPECTRUM OF MONTANA SOCIETY, 

14 WHO HAVE DEMONSTRATED AN INTEREST IN HISTORIC PRESERVATION, AND WHOSE VIEWS REFLECT 

15 THE RICH CULTURAL HERITAGE OF THE PAST AS WELL AS THE OPPORTUNITIES OF THE FUTURE. 

16 (c) Each member shall serve a 4-year term. A member may be reappointed, but may not sorve more 

17 than a total of 12 years. 

18 Id) Members 5l=tall must be compensated and receive travel expenses as provided for in 2-15-124. 

19 (3) {a) There is established the historic preservation office within the Montana historical society, 

20 to consist of an historic preservation officer and a qualified professional staff. 

21 (b) ffi The historic preservation officer is appointed by the governor from a list of ft¥e THREE 

22 nominees submitted to the governor by the presorvation review board. TRe term of tho historio areservation 

23 offieer eoineides witR the term of the governor DIRECTOR OF THE MONTANA HISTORICAL SOCIETY WITH 

24 THE APPROVAL OF THE MONTANA HISTORICAL SOCIETY BOARD OF TRUSTEES. 

25 Iii) An indi•tiElual may not ser\'e as the historie areservation offieer for more tRan a total of 12 

26 ~ 

27 {c) The historic preservation officer is supervised by the director of the Montana historical society." 

28 

29 Section 2. Section 22-3-421, MCA, is amended to read: 

30 "22-3-421. Definitions. As used in this part, unless the context clearly indicates otherwise, the 

~na 1er,lslatlve counc/1 
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following definitions apply: 

2 ( 1) "AFFECTED PROPERTY OWNER" MEANS A PERSON OR ENTITY WHOSE REAL PROPERTY 

3 WILL BE PHYSICALLY AFFECTED BY THE ACTIVITY OF AN APPLICANT OR WHOSE REAL PROPERTY IS 

4 PROPOSED FOR INCORPORATION INTO A HISTORIC DISTRICT PROPOSED AS ELIGIBLE FOR LISTING IN 

5 THE NATIONAL REGISTER OF HISTORIC PLACES. 

6 µ+Jll. "Antiquities permit" means the permit granted for excavation, removal, or restoration of 

7 heritage properties or paleontological remains provided for in 22-3-432. 

8 @13) "Applicant" means a person who applies to a governmental entity, including a federal, state, 

9 or local governmental entity, for a permit, license, or lease on property owned by the governmental entity. 

1 O ~ "Heritage property" means any district, site, building, structure, or object located upon 

11 or beneath the earth or under water that is significant in American history, architecture, archaeology, or 

12 culture. 

13 ~ "Historic preservation office" means the office within the Montana historical society 

14 provided for in 2-15-1512. 

15 f4tffi.(fil "Historic preservation officer" means the officer provided for in 2-15-1512. 

16 ™±fili1l "Paleontological remains" means fossilized plants and animals of a geological nature found 

17 upon or beneath the earth or under water which are rare and critical to scientific research. 

18 ~ "Preservation review board" means the board provided for in 2-15-1512. 

19 t7-l@1fil "Register" means the National Register of Historic Places, the official list of the nation's 

20 heritage properties worthy of preservation because of national, state, or local significance. 

21 ~ "Registered property" means any heritage property listed in the register. 

22 19)(101(11) "State agency" means any executive agency of the state of Montana." 

23 

24 Section 3. Section 22-3-423, MCA, is amended to read: 

25 "22-3-423. Duties of historic preservation officer. +!=le Subiect to the supervision of the director 

26 of the historical society, the historic preservation officer has the following duties and responsibilities: 

27 ( 1) follow necessary procedures to qualify the state for money that is now or will be made available 

28 under any act of congress of the United States or otherwise for purposes of historic preservation; 

29 12) conduct an ongoing statewide survey to identify and document heritage properties and 

30 paleontological remains; 

~na Leg/stative Counclt 
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(3) maintain a state inventory file of heritage properties and paleontological remains and maintain 

2 a repository for all ~ inventory work done in the state; 

3 (4) evaluate and formally nominate potential register properties according to the criteria established 

4 by the register; 

5 (5) prepare and annually review the state preservation plan, register nominations, and historic 

6 preservation grant activity; 

7 (6) maintain, publish, and disseminate information relating to heritage properties and paleontological 

8 remains in the state; 

9 (7) cooperate with and assist local, state, and federal government agencies in comprehensive 

1 O planning that allows for the preservation of heritage properties and paleontological remains; 

11 (81 enter into cooperative agreements with the federal government, local governments, and other 

12 governmental entities or private landowners or the owners of objects to ensure preservation and protection 

13 of registered properties; 

14 (9) adopt rules outlining procedures by which a state agency that has no approved rules under 

1 5 22--3--424( 1) shall systematically consider heritage properties or paleontological remains on lands owned 

16 by the state and avoid, whenever feasible, state actions or state assisted or licensed actions that 

17 substantially alter~ the properties; 

18 ( 10) respond to requests for consultation under section 106 of the National Historic Preservation 

19 Act, as provided for in [section 5]; 

20 ( 11 l develop procedures and guidelines for the evaluation of heritage property or paleontological 

21 remains as provided in [section 4]; 

22 f+Gt.t12.l protect from disclosure to the public any information relating to the location or character 

23 of heritage properties when disclosure would create a substantial risk of harm, theft, or destruction to~ 

24 the resources or to the area or place where the resources are located; and 

25 {-++H.1...11 any other necessary or appropriate activity permitted by law to carry out and enforce the 

26 provisions of this part." 

27 

28 NEW SECTION. Section 4. Heritage property -- procedures and guidelines required. The historic 

29 preservation officer shall adopt standardized procedures and guidelines for inventorying, collecting data 

30 on, documenting, and evaluating all types of heritage property. In adopting the standardized procedures 

~na Legislative council 
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and guidelines, the historic preservation officer may consult with state and federal agencies experienced 

2 in reviewing and mitigating environmental and cultural impacts caused by development of properties. 

3 

4 NEW SECTION. Section 5. Requests for consultation -- PUBLIC NOTICE -- appeal of fiAdiAg te 

5 distFiet 001ut FINDINGS. ( 1) If the views of the histerie proser-.,atioA oHieer eoAeemiAg the eligibility for 

6 listiAg heritage preperty or paleoAtologieal remaiAs iA the register are requested by a governffleAtal eAtity, 

7 inelusiAg a request uAser section 1 Of:l of the ~Jational l-listoric Preservation Aet, the historie preservation 

8 officer shall respons in writing to the request within 30 calensar says of reeei-.·ing tho request ans assress 

9 eaeh propert>,< in tho request with a proposes finsing eoneerning the property's eligibility for listing in the 

10 register. 

11 (21 If the proposes finsing is that a heritage property is not involves or that /\ I-IERIT/\GP' 

12 PROPERTY IS INVOLVED BUT there is no adverse impaet .to the property, the proposes finsing MUST 

13 ADDRESS ALL PROPERTIES OR REMAINS REVIE'.AJED A~m must be forwarses te tho sireetor of the 

14 historieal soeiety. The sireetor of the historieal soeiety shall gi•~o the requesting ageney a final finding 

15 eonsistent with the historie preservation offieor's proposes finding. 

16 11) A FEDERAL OR STATE ENTITY THAT ACTS UPON A PROPOSED FEDERAL OR STATE ACTION 

17 OR AN APPLICATION FOR A FEDERAL. STATE. OR LOCAL PERMIT, LICENSE, LEASE, OR FUNDING MAY 

18 REQUEST THE VIEWS OF THE HISTORIC PRESERVATION OFFICER CONCERNING: 

19 (Al THE RECOMMENDED ELIGIBILITY FOR A REGISTER LISTING OF ANY HERITAGE PROPERTY 

20 OR PALEONTOLOGICAL REMAINS; 

21 (B) THE EFFECTS OF A PROPOSED ACTION, ACTIVITY, OR UNDERTAKING ON HERITAGE 

22 PROPERTY OR REMAINS THAT ARE FOUND TO BE ELIGIBLE FOR REGISTER LISTING; AND 

23 (Cl THE APPROPRIATENESS OF A PROPOSED PLAN FOR THE AVOIDANCE OR MITIGATION OF 

24 EFFECTS. 

25 12) A REQUEST FOR COMMENT PURSUANT TO 16 U.S.C. 470IF) MAY BE MADE 

26 SIMULTANEOUSLY WITH A REQUEST PURSUANT TO SUBSECTION (1). THE HISTORIC PRESERVATION 

27 OFFICER SHALL RESPOND IN WRITING TO A REQUEST WITHIN 30 CALENDAR DAYS OF RECEIVING THE 

28 REQUEST AND SHALL ADDRESS EACH PROPERTY IN THE REQUEST AND EACH TOPIC OF THE 

29 REQUEST. IN THE EVENT THAT AN AGENCY REQUESTS SIMULTANEOUS CONSULTATION FOR TWO OR 

30 MORE CRITERIA UNDER THIS SECTION, THE AGENCY AND HISTORIC PRESERVATION OFFICER MAY 

~na Le11fslattve councfl 
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EXTEND THE 30-DAY REVIEW PERIOD BY MUTUAL AGREEMENT. IF THE HISTORIC PRESERVATION 

2 OFFICER FAILS TO COMMENT WITHIN THAT TIME, THAT FAILURE IS CONSTRUED AS CONCURRENCE 

3 WITH THE AGENCY'S RECOMMENDATION. IN THE EVENT OF FAILURE TO COMMENT ON A SPECIFIC 

4 UNDERTAKING, THE HISTORIC PRESERVATION OFFICER MAY NOT CHANGE A FINDING FOR A 

5 HERITAGE PROPERTY AT A LATER DATE. 

6 (3) If the proposed finding is that a heritage property or paleontological remains are involved 0f 

7 AND that a proposed activity will have an adverse impact on the property or remains, the proposed finding 

8 must address all properties or remains involved and describe the characteristics that illustrate the qualities 

9 that make the property or remains eligible for inclusion in the register. If the proposed finding includes a 

1 O conclusion that A PROPERTY OR REMAINS MAY BE ELIGIBLE BUT additional information or study is needed 

11 to make REACH an eligibility determination FINDING, the finding must specify the type and amount of 

12 information required IN ACCORDANCE WITH STANDARDS AND GUIDELINES AS PROVIDED IN [SECTION 

13 1}. 

14 ( 1) 1Nithin 5 calendar days of eoRlplotion of the proposed A finding OF ADVERSE EFFECT, the 

15 historic preservation offieor shall give the director of the historioal society, the applicant, and any affected 

16 properw owners notice of the proposed finding. The notioe Alust include a copy of the proposed finding 

17 and a statement that the direotor of the historical society will reoeive written coA1rnents for 20 eia~·s 

18 following the issuance of the notice. 

19 (6) Within 30 caleneiar says of the eHpiration of the tiAle for receiving written cornAlents, the 

20 director of the historical soeiet\' shall issue a final finding to the requeMing agency. 

21 (4) AT THE TIME THAT THE STATE OR FEDERAL AGENCY REQUESTS THE VIEWS OF THE 

22 HISTORIC PRESERVATION OFFICER AS PROVIDED IN SUBSECTION ( 1), THE AGENCY SHALL PROVIDE 

23 NOTICE TO THE APPLICANT, AFFECTED PROPERTY OWNERS, AND OTHER INTERESTED PERSONS OF 

24 THE REQUEST FOR CONSULTATION AND SHALL IDENTIFY LOCATIONS WHERE THE SUBMITTED 

25 MATERIALS MAY BE REVIEWED. 

26 (5) THE APPLICANT AND ANY AFFECTED PROPERTY OWNERS HAVE 20 DAYS IN WHICH TO 

27 APPEAL THE HISTORIC PRESERVATION OFFICER'S FINDING TO THE DIRECTOR. THE APPEAL NOTICE 

28 MUST INCLUDE A WRITTEN STATEMENT OF REASONS FOR THE APPEAL AND ANY ADDITIONAL 

29 SUPPORTING INFORMATION. 

30 (6) THE DIRECTOR OF THE HISTORICAL SOCIETY SHALL ISSUE A FINAL FINDING WITHIN 30 

~na Legislative count:// 
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DAYS OF THE EXPIRATION OF THE 20-DAY APPEAL PERIOD PROVIDED FOR UNDER SUBSECTION (5). 

2 THE ISSUANCE OF THIS FINDING DOES NOT LIMIT THE RIGHTS OF ANY APPLICANT OR AFFECTED 

3 PROPERTY OWNER TO CHALLENGE A FINDING UNDER AN EXISTING FEDERAL LAW, REGULATION, OR 

4 REGULATORY OR ADMINISTRATIVE PROCESS. 

5 fmill If the applicant or an affected property owner is not satisfied with the finding of the director 

6 of the historical society concerning the eligibility of the property or remains for listing in the register OR A 

7 FINDING OF ADVERSE EFFECT TO THE PROPERTY, the entity or property owner may appeal the finding 

8 to the district court in either Lewis and Clark County or a county in which affected property is located. 

9 Appeal may be taken by filing a petition with the district court citing the decision by the director of the 

1 O historical society and the evidence upon which the director relied. On appeal, the district court may 

11 consider any documents supporting or not supporting the finding, the written comments received by the 

12 director of the historical society, and any additional evidence that may be submitted to the court. The 

13 district court may substitute its judgment for the judgment of the director of the historical society as to the 

14 weight of the evidence. 

15 

16 NEW SECTION. Section 6. Avoidance and mitigation of impacts. ( 1) Avoidance of tfl8 

17 development of or impacts to heritage property or paleontological remains is preferred. Avoidance may 

18 not be construed to constitute neglect of the property or anticipatory demolition. 

19 (2) If it is not feasible to avoid de,.·elo13mont af or impacts to heritage property or paleontological 

20 remains, a mitigation plan must be developed by the a1313lieant AGENCY, IN CONSULTATION WITH THE 

21 APPLICANT, to minimize adverse effects to the property or remains. Mitigation must be directed at the 

22 characteristics of the property that make it eligible for listing in the register. +M IF REQUESTED BY THE 

23 AGENCY, THE historic preservation officer shall identify suggested mitigation actions in writing at the time 

24 that the historic preservation officer responds to a reEjuest for aonsultation SUBMITS A PROPOSED 

25 FINDING UNDER (SECTION 5@). 

26 (3) An a1313lieant Ffla-,· not ea re!juired to 13ay Fflaro tl=lan O.e% of tl=le projeeted sost of tl=le aetivity 

27 to design and iR'lplefflent a mitigatien plan. 

28 

29 

30 

~IE'A' SECTION. Seotien 7. Retroaoti..-e applieaeilit·,. 11 l Seetien 2 1 e 1 el 2I2llal ap13lies 

retroaeti,•aly, within the meaning et 1 2 109, to meml:lers at tl=la preservation review l:laard servin§ on the 
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2 

3 

4 

5 

6 

boars on [t"1e offeoti¥e Elate of t"1is aetl. 

(2) Seetion 2 16 1612(:3)(b)(ii) a1313lies retroaoti,·el·(, wit"1in t"1e A'leanin§ of 12109, to t"1e state 

historie 13reservation offieer servin§ in t"1at oa13aeity on [t"1o effeetive Elate of t"1is aotJ. 

(:3) A meA'lber of t"1e 13resorvation re·,iew bears or t"1e "1istorie 13reser¥atien effioer ·,y"1o "1as serves 

more t"1an 12 .,.ears on [t"1e effeoti¥e Elate of t"1is aet] A'lay 00A'l13lete t"1e term but A'lay net be rea1313ointed. 

7 NEW SECTION. Section 7. Codification instruction. [Sections 4 through 6] are intended to be 

8 codified as an integral part of Title 22, chapter 3, part 4, and the provisions of Title 22, chapter 3, part 4, 

9 apply to [sections 4 through 6). 

10 

11 NEW SECTION. Section 8. Severability. If a part of [this act) is invalid, all valid parts that are 

12 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

13 applications, the part remains in effect in all valid applications that are severable from the invalid 

14 applications. 

15 

16 

17 

NEW SECTION. Section 9. Effective date. [This act] is effective on passage and approval. 

-END-
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HOUSE BILL NO. 485 

INTRODUCED BY BERGSAGEL, TOEWS 

HB0485.03 

4 A BILL FOR AN ACT ENTITLED: "AN ACT RELATING TO PRESERVATION OF HERITAGE PROPERTY; 

5 EXPMmlNG CHANGING THE MEMBERSHIP OF THE PRESERVATION REVIEW BOARD; PROVIDING FOR 

6 THE APPOINTMENT PROCEDURE AND SUPERVISION OF THE HISTORIC PRESERVATION OFFICER; 

7 REQIJIRl~IG ~IOTICE F'OR CERTAl~I ACTIONS 01= TME MISTORIC PRESERVATION OF'F'ICER; PROVIDING 

8 F'OR TERM LIMITS F'OR MEMBERS OF' TME PRESERVATIO~I REVIEW BOARD ''.ND THE Hl6TORIG 

9 PRESERVATIO~I OF'FIGER; REQUIRING THE DEVELOPMENT OF PROCEDURES AND GUIDELINES FOR 

10 ~IOMl~IATl~IG PROPERTY TO Tl-IE ~IATIOW\b REGISTER OF' Hl6TORIG PbACES INVENTORYING, 

11 DOCUMENTING, AND EVALUATING HERITAGE PROPERTIES; PROVIDING A PROCEDURE FOR 

12 NOMINATION OF PROPERTY TO THE NATIONAL REGISTER OF HISTORIC PLACES; REQUIRING 

13 AVOIDANCE AND MITIGATION IN THE DEVELOPMENT OF CERTAIN PROPERTY; AND AMENDING 

14 SECTIONS 2-15-1512, 22-3-421, AND 22-3-423, MCA; A~ID PROVIDING A RETROACTIVE APPLICABILITY 

15 ~-" 

16 

17 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

THERE ARE NO CHANGES IN THIS BILL AND IT WILL 
NOT BE REPRINTED. PLEASE REFER TO SECOND 
READING COPY (YELLOW) FOR COMPLETE TEXT. 
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HOUSE BILL NO. 485 

INTRODUCED BY BERGSAGEL, TOEWS 

HB0485.03 

4 A BILL FOR AN ACT ENTITLED: "AN ACT RELATING TO PRESERVATION OF HERITAGE PROPfRTY; 

5 EXPANDING CHANGING THE MEMBERSHIP- OF THE PRESERVATION REVIEW BOARD; PROVIDING FOR 

6 THE APPOINTMENT PROCEDURE AND SUPERVISION OF THE HISTORIC PRESERVATION OFFICER; 

7 REGtllRING ►JOTICe FOR ceRTAl ►l ACTIO ►JS OF THe HISTORIC PReseRVATIO ►J OFFICeR; PROVIDING 

8 FOR TERM LIMITS FOR MeM8eRS OF THe PRESERV,O.TION REVIEW 80ARD AND Tl-IE I-IISTORIC 

9 PReSERVATIOPJ OFFICeR; REQUIRING THE DEVELOPMENT OF PROCEDURES AND GUIDELINES FOR 

10 NOMl ►l.O,TIPJG PROPERTY TO TMe ►JATIO ►J,O.b ReGISTeR OF HISTORIC PLACES INVENTORYING. 

11 DOCUMENTING, AND EVALUATING HERITAGE PROPERTIES; PROVIDING A PROCEDURE FOR 

12 NOMINATION OF PROPERTY TO THE NATIONAL REGISTER OF HISTORIC PLACES; REQUIRING 

13 AVOIDANCE ANO MITIGATION IN THE DEVELOPMENT OF CERTAIN PROPERTY; AND AMENDING 

14 SECTIONS 2-15-1512, 22-3-421, AND 22-3-423, MCA; ,",ND PRO>JIDl ►JGA RETROACTIVE APPUGA8IUTY 

15 ~--

16 

17 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

18 

19 Section 1. Section 2-15-1512, MCA, is amended to read: 

20 "2-15-1512. Boards and offices associated with state historical society. (1) (a) There is a board 

21 of trustees of the state historical society~ that is created in Title 22, chapter 3. 

22 (b) The composition, method of appointment, terms of office, and qualifications of board members 

23 remain as prescribed by law. 

24 (2) (a) There is a preservation review board within the Montana historical society consisting of Aifle 

25 4-3 NINE members. 

26 (bl Members~ must be appointed by the governor in the following manner: 

27 (il five professional persons recognized in the fields of archaeology, history, PALEONTOLOGY. 

28 HISTORIC PROPERTY ADMINISTRATION, CURATION. PLANNING. LANDSCAPE ARCHITECTURE. 

29 CONSERVATION. FOLKLORE. CULTURAL ANTHROPOLOGY. TRADITIONAL CULTURAL PROPERTY 

30 EXPERTISE, architecture, or architectural history; he•,Yo•.ior. However, no more than two members may be 
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appointed from any one of these fields;-,: AND 

2 Oil a pFe#essioAal paleeAtelegist; 

3 jjjj) tAe sMte liaiseA eHieer fer tl:le tederal laAd aAd water BBASBF\JatieR tuRd; ~ 

4 4w-l-illl twe SHt FOUR members of the public wl:le Aa~•e aeti•,el't· den:1eRstratod BA iRterest iR AisteFiB 

5 pF0GeFYatieA n:1att0FS. At least feuF of tAB GiM pul;llie F1'1en:1l;l0Fs Fl'IUSt l;le reDFBS8Atati•,1es et tAO fellewiRg 

6 eAtities BF iRdustFiBs: 

7 !.«\) agriBultuFB: 

8 (81 eeenoffiie Bevele9ffient; 

9 {C) leeal ge•,eFRFl'IOAt: 

10 (Q) state Q9\ 8FAFfl8At; 

11 {ii) Fl'liRiAg: 

12 !Fl Foal estate sales aRd deYelepffleAt: aRd 

13 !G) tifflbBF BF v,·eed pFed1:1eta WHO REPRESENT A BROAD SPECTRUM OF MONTANA SOCIETY, 

14 WHO HAVE DEMONSTRATED AN INTEREST IN HISTORIC PRESERVATION, AND WHOSE VIEWS REFLECT 

15 THE RICH CULTURAL HERITAGE OF THE PAST AS WELL AS THE OPPORTUNITIES OF THE FUTURE. 

16 (cl Each member shall servo a 4-year term. A member may be reappointed, but FRO\' Ret seFve fflBFO 

17 tABFI a total of 12 ','BOFS. 

18 (d) Members &Rell must be compensated and receive travel expenses as provided for in 2-15-124. 

19 13) (a) There is established the historic preservation office within tho Montana historical society, 

20 to consist of an historic preservation officer and a qualified professional staff. 

21 (bl fi:l: The historic preservation officer is appointed by the governor from a list of #¥e THREE 

22 nominees submitted to the governor by the DFOSeFYatioR Fo•,iew lloaFd. TAe t0Fffl of tl:ls l:listoFio preseF\JatieR 

23 eOieeF eeiAoides witA tAO tOFFl'I of tAo S8YDFROF DIRECTOR OF THE MONTANA HISTORICAL SOCIETY WITH 

24 THE APPROVAL OF THE MONTANA HISTORICAL SOCIETY BOARD OF TRUSTEES. 

25 (ii) An indivi~t1al FR&•f not serve as tRe t:lioterie progor\1elien efiieer ter FAere tf::laR a tetal of 12 

26 ~ 

27 (c) The historic preservation officer is supervised by the director of the Montana historical society." 

28 

29 

30 

Section 2. Section 22-3-421, MCA, is amended to road: 

"22-3-421. Definitions. As used in this part, unless tho context clearly indicates otherwise, the 

~n• 1.,,1S1att11• COUlldl 
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following definitions apply: 

2 (1) "AFFECTED PROPERTY OWNER" MEANS A PERSON OR ENTITY WHOSE REAL PROPERTY 

3 WILL BE PHYSICALLY AFFECTED BY THE ACTIVITY OF AN APPLICANT OR WHOSE REAL PROPERTY IS 

4 PROPOSED FOR INCORPORATION INTO A HISTORIC DISTRICT PROPOSED AS ELIGIBLE FOR LISTING IN 

5 THE NATIONAL REGISTER OF HISTORIC PLACES. 

6 H+ill "Antiquities permit" means the permit granted for excavation, removal, or restoration of 

7 heritage properties or paleontological remains provided for in 22-3-432. 

8 @(3) "Applicant" means a person who applies to a governmental entity, including a federal, state, 

9 or local governmental entity, for a permit, license, or lease on property owned by the governmental entity. 

1 O ~ "Heritage property" means any district, site, building, structure, or object located upon 

11 or beneath the earth or under water that is significant in American history, architecture, archaeology, or 

12 culture. 

13 ~ "Historic preservation office" means the office within the Montana historical society 

14 provided for in 2-15-1512. 

15 +41:i:fil.lfil "Historic preservation officer" means the officer provided for in 2-15-1512. 

1 6 ~ "Paleontological remains" means fossilized plants and animals of a geological nature found 

17 upon or beneath the earth or under water which are rare and critical to scientific research. 

18 «»m1fil "Preservation review board" means the board provided for in 2-15-1512. 

19 ~ "Register" means the National Register of Historic Places, the official list of the nation's 

20 heritage properties worthy of preservation because of national, state, or local significance. 

21 ~ "Registered property" means any heritage property listed in the register. 

22 19111 QI( 11) "State agency" means any executive agency of the state of Montana." 

23 

24 Section 3. Section 22-3-423, MCA, is amended to read: 

25 "22-3-423. Duties of historic preservation officer.~ Subject to the supervision of the director 

26 of the historical society, the historic preservation officer has the following duties and responsibilities: 

27 I 1) follow necessary procedures to qualify the state for money that is now or will be made available 

28 under any act of congress of the United States or otherwise for purposes of historic preservation; 

29 (2) conduct an ongoing statewide survey to identify and document heritage properties and 

30 paleontological remains; 

~na Le11t11attv• COClndl 
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(3) maintain a state inventory file of heritage properties and paleontological remains and maintain 

2 a repository for all 5t:l6R inventory work done in the state; 

3 (41 evaluate and formally nominate potential register properties according to the criteria established 

4 by the register; 

5 (5) prepare and annually review the state preservation plan, register nominations, and historic 

6 preservation grant activity; 

7 (6) maintain, publish, and disseminate information relating to heritage properties and paleontological 

8 remains in the state; 

9 (71 cooperate with and assist local, state, and federal government agencies in comprehensive 

1 O planning that allows for the preservation of heritage properties and paleontological remains; 

11 (8) enter into cooperative agreements with the federal government, local governments, and other 

1 2 · governmental entities or private landowners or the owners of objects to ensure preservation and protection 

1 3 of registered properties; 

14 (9) adopt rules outlining procedures by which a state agency that has no approved rules under 

15 22-3-424( 1) shall systematically consider heritage properties or paleontological remains on lands owned 

1 6 by the state and avoid, whenever feasible, state actions or state assisted or licensed actions that 

1 7 substantially alter 5t:l6R the properties; 

18 ( 101 respond to requests for consultation under section 106 of the National Historic Preservation 

19 Act, as provided for in [section 5): 

20 I 11 l develop procedures and guidelines for the evaluation of heritage property or paleontological 

21 remains as provided in [section 4): 

22 ~illl protect from disclosure to the public any information relating to the location or character 

23 of heritage properties when disclosure would create a substantial risk of harm, theft, or destruction to St:1eR 

24 the resources or to the area or place where the resources are located; and 

25 f-H+i.111 any other necessary or appropriate activity permitted by law to carry out and enforce the 

26 provisions of this part.• 

27 

28 NEW SECTION. Section 4. Heritage property •· procedures and guidelines required. The historic 

29 preservation officer shall adopt standardized procedures and guidelines for inventorying, collecting data 

30 on, documenting, and evaluating all types of heritage property. In adopting the standardized procedures 
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and guidelines, the historic preservation officer may consult with state and federal agencies experienced 

2 in reviewing and mitigating environmental and cultural impacts caused by development of properties. 

3 

4 NEW SECTION. Section 5. Requests for consultation -- PUBLIC NOTICE -- appeal of filuling to 

5 Eiiat,iat aa11Ft FINDINGS. ( 1) If the Yiews ef the l=li&feFie J!Fese,vatien effiee, eenee,ning tl=le eligieility feF 

6 listiAg ReFitage f:IFopierty or f:laleeRtelegioal roFRains iA tRe register are re1:11:1ostecl e,,, a ge,,ornFfleAtal ent:iti;, 

7 inol1::1SiAg a request l:lndor sootien 1 Q6 of tRe National I-listeria Preservation /\et, tRe Ristorie f3FOservatien 

8 eUiee, sl=lall FB&J!enli in w,iting te the ,eq1:1est within 3Q ealenliaF ela•1s ef FeeeiYing the ,eq1:1est anel aelelress 

9 oaoFI f:IFOf:IBF1iy• in the ro~uest 't't1ith a f3FBJ38&eet f:inding eeneerning tRo JJFBJ:tBrtiy's eligiBility f:er listing in tRo 

10 rogis1:er. 

11 12) If the J!FOfilOSea fineling is that a l:leritage filFOfilBFt•t is not in.,.ol.,.ea er tl:lat A MERIT/I.GE 

12 l=IRQPERTY IS INVOLVED BUT theFe is RB ael¥8FSO iR1J3aet .te ti:le J!FOJ!eFty, tho J!FOJ!BSBEI fineling MUST 

13 /\QDRESS /1,LL PROPERTIES QR REMAl~IS REVIEWED AND Rlll&t be fo,waFEieel to tl=le elireetoF el tl:le 

14 AistoFieal seoiety. The eliFeeter of ti:lo l:listorieal sooiot•,• sl:lall giYe ti:le Feq11esting agone•,• a final fineling 

15 oonsistont witR lhe tiisterie pireservatioA enieer's 13re13ese8 finEting. 

16 ( 1) A FEDERAL OR STATE ENTITY THAT ACTS UPON A PROPOSED FEDERAL OR STATE ACTION 

17 OR AN APPLICATION FOR A FEDERAL. STATE. OR LOCAL PERMIT, LICENSE. LEASE. OR FUNDING MAY 

1 B REQUEST THE VIEWS OF THE HISTORIC PRESERVATION OFFICER CONCERNING: 

19 (Al THE RECOMMENDED ELIGIBILITY FOR A REGISTER LISTING OF ANY HERITAGE PROPERTY 

20 OR PALEONTOLOGICAL REMAINS; 

21 (Bl THE EFFECTS OF A PROPOSED ACTION. ACTIVITY. OR UNDERTAKING ON HERITAGE 

22 PROPERTY OR REMAINS THAT ARE FOUND TO BE ELIGIBLE FOR REGISTER LISTING; AND 

23 (Cl THE APPROPRIATENESS OF A PROPOSED PLAN FOR THE AVOIDANCE OR MITIGATION OF 

24 EFFECTS. 

25 (2) A REQUEST FOR COMMENT PURSUANT TO 16 U.S.C. 470{Fl MAY BE MADE 

26 SIMULTANEOUSLY WITH A REQUEST PURSUANT TO SUBSECTION 11 I. THE HISTORIC PRESERVATION 

27 OFFICER SHALL RESPOND IN WRITING TO A REQUEST WITHIN 30 CALENDAR DAYS OF RECEIVING THE 

28 REQUEST AND SHALL ADDRESS EACH PROPERTY IN THE REQUEST AND EACH TOPIC OF THE 

29 REQUEST. IN THE EVENT THAT AN AGENCY REQUESTS SIMULTANEOUS CONSULTATION FOR TWO OR 

30 MORE CRITERIA UNDER THIS SECTION, THE AGENCY AND HISTORIC PRESERVATION OFFICER MAY 

~~n• ,er,tslatw• coundl 
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EXTEND THE 30-DAY REVIEW PERIOD BY MUTUAL AGREEMENT. IF THE HISTORIC PRESERVATION 

2 OFFICER FAILS TO COMMENT WITHIN THAT TIME. THAT FAILURE IS CONSTRUED AS CONCURRENCE 

3 WITH THE AGENCY'S RECOMMENDATION. IN THE EVENT OF FAILURE TO COMMENT ON A SPECIFIC 

4 UNDERTAKING. THE HISTORIC PRESERVATION OFFICER MAY NOT CHANGE A FINDING FOR A 

5 HERITAGE PROPERTY AT A LATER DATE. 

6 (3) If the proposed finding is that a heritage property or paleontological remains are involved &f 

7 AND that a proposed activity will have an adverse impact on the property or remains, the proposed finding 

8 must address all properties or remains involved and describe the characteristics that illustrate the qualities 

9 that make the property or remains eligible for inclusion in the register. If the proposed finding includes a 

1 O conclusion that A PROPERTY OR REMAINS MAY BE ELIGIBLE BUT additional information or study is needed 

11 to ~ REACH an eligibility eeteFmiRatieR FINDING, the finding must specify the type and amount of 

12 information required IN ACCORDANCE WITH STANDARDS AND GUIDELINES AS PROVIDED IN [SECTION 

13 11, 

14 (4 I WithiR ii oaleReaF ea•;o el eem,:iletieR ef the ,:iFe,:ieoee A fiReiR!I 01= /\DVEiRSE Eil=FECT, the 

15 histerie J3reserva1ioA eftioor sRall gi,e tAe Sireeter of tl=le Risterieal seeioty, the applioaAt, ans anv affee1ee 

16 J3ro13erty ewnere netioe et the JJFopesee fiAding. The netiee ff11:1st iAeh:JSe a eOJJY et the pre~osoe JiAeliAg 

17 ans a statement tl=lat t:he Sireoter ef the Risterieal seoiety v,ill reeei¥e wriHoA eeFRFROnts fer 20 da;•s 

18 fella¼, iR!I the iso1:1aRee ef the AOtiee. 

19 (i) WitAiR ao ealoneer Ela•,ra et the OMJ:tiratieA et tAe ti~a fer reeoi\1ing wriffeA 00A=1AC1ents, the 

20 direeter ef tAe hieterioal seeio.-,, shall ieeble a final finding te She FequeefiAg a1eney. 

21 (4) AT THE TIME THAT THE STATE OR FEDERAL AGENCY REQUESTS THE VIEWS OF THE 

22 HISTORIC PRESERVATION OFFICER AS PROVIDED IN SUBSECTION (11. THE AGENCY SHALL PROVIDE 

23 NOTICE TO THE APPLICANT. AFFECTED PROPERTY OWNERS. AND OTHER INTERESTED PERSONS OF 

24 THE REQUEST FOR CONSULTATION AND SHALL IDENTIFY LOCATIONS WHERE THE SUBMITTED 

25 MATERIALS MAY BE REVIEWED. 

26 (5) THE APPLICANT AND ANY AFFECTED PROPERTY OWNERS HAVE 20 DAYS IN WHICH TO 

27 APPEAL THE HISTORIC PRESERVATION OFFICER'S FINDING TO THE DIRECTOR. THE APPEAL NOTICE 

28 MUST INCLUDE A WRITTEN STATEMENT OF REASONS FOR THE APPEAL AND ANY ADDITIONAL 

29 SUPPORTING INFORMATION. 

30 (6) THE DIRECTOR OF THE HISTORICAL SOCIETY SHALL ISSUE A FINAL FINDING WITHIN 30 

h:P:,- L .. lslatlH count:11 
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1 DAYS OF THE EXPIRATION OF THE 20-DAY APPEAL PERIOD PROVIDED FOR UNDER SUBSECTION 15). 

2 THE ISSUANCE OF THIS FINDING DOES NOT LIMIT THE RIGHTS OF ANY APPLICANT OR AFFECTED 

3 PROPERTY OWNER TO CHALLENGE A FINDING UNDER AN EXISTING FEDERAL LAW, REGULATION, OR 

4 REGULATORY OR ADMINISTRATIVE PROCESS. 

5 fetill If the applicant or an affected property owner is not satisfied with the finding of the director 

6 of the historical society concerning the eligibility of the property or remains for listing in the register OR A 

7 FINDING OF ADVERSE EFFECT TO THE PROPERTY, the entity or property owner may appeal the finding 

8 to the district court in either Lewis and Clark County or a county in which affected property is located. 

9 Appeal may be taken by filing a petition with the district court citing the decision by the director of the 

1 O historical society and the evidence upon which the director relied. On appeal. the district court may 

11 consider any documents supporting or not supporting the finding, the written comments received by the 

12 director of the historical society, and any additional evidence that may be submitted to the court. The 

13 district court may substitute its judgment for the judgment of the director of the historical society as to the 

14 weight of the evidence. 

15 

16 

17 

18 

NEW SECTION. Section 6. Avoidance and mitigation of impacts. ( 1) Avoidance of tM 

ao~·oloprABRt ef er impacts to heritage property or paleontological remains is preferred. Avoidance may 

not be construed to constitute neglect of the property or anticipatory demolition. 

19 (2) If it is not feasible to avoid ae•1eleprAent ef er impacts to heritage property or paleontological 

20 remains, a mitigation plan must be developed by the epplieant AGENCY. IN CONSULTATION WITH THE 

21 APPLICANT. to minimize adverse effects to the property or remains. Mitigation must be directed at the 

22 characteristics of the property that make it eligible for listing in the register. +Re IF REQUESTED BY THE 

23 AGENCY, THE historic preservation officer shall identify suggested mitigation actions in writing at the time 

24 that the historic preservation officer rD11penae te a reE11:1eet fer e0Rs1:1ltatien SUBMITS A PROPOSED 

25 FINDING UNDER !SECTION 5@). 

26 (3J AR &fJplieant Rl8'f' Aet be re~blireB te fJ&'f me Fe t~aA Q, i 9' ef ~he profeeteel east of tAe ae~ii.1it:)1 

27 te EteeigR aRel iFRt:1lefflont a mitiga:t:ien plan, 

28 

29 ~Uii>>J SliiCTION. Seellen 7. Aat,eaetin 11pplie11hilil\1 , 11) Seetien 2 16 Hi 12(2) le) applies 

30 _Feueae1:iuol>f, ,..,,i4:hin lhe Ffleaning ef 1 2 1 QQ, te FROFRbero ef the pre&eP,ation reYiew laoarel serving en the 
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eearel eA [tl=le effeetiYo elate of tl=lis aetl. 

2 (2) SoetioA 2 Hi Hi 121aHeHii) a1111lios rotreaeti~•ely, witi=liA ti=lo A'l00AiAg ef 1 2 1 QQ, te tl=lo state 

3 l=liswrie 11roservatieA effieer serYiAg iA tl=lat oa11aeity eA [tl=lo offeetive elate of ti=lis aot]. 

4 (al /\ A'l0FRl=Jer of tl=le 11rnsoPratieA review eoarel er tl=le !=listeria 11reeervati0A oHieer wl=le !=las serves 

5 AlOFe tAaA 12 yoa,s oA (the efteo*i,10 Sate ef tl=lis aot) mav eoFRplet;e ttle teF~ 13ut R-lay Rot Bo F88f3JJOiAteeL 

6 

7 NEW SECTION. Section 7. Codification instruction. [Sections 4 through 61 are intended to be 

8 codified as an integral part of Title 22, chapter 3, part 4, and the provisions of Title 22, chapter 3, part 4, 

9 apply to [sections 4 through 6]. 

10 

11 NEW SECTION. Section 8. Severabillty. If a part of [this act] is invalid, all valid parts that are 

12 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

13 applications, the part remains in effect in all valid applications that are severable from the invalid 

14 applications. 

15 

16 

17 

NEW SECTION. Section 9. Effective date. [This act) is effective on passage and approval. 

-END-

- 8 - HB 485 



54th Legislature 

1 
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3 

HOUSE BILL NO. 485 

INTRODUCED BY BERGSAGEL, TOEWS 

HB0485.04 

4 A BILL FOR AN ACT ENTITLED: "AN ACT RELATING TO PRESERVATION OF HERITAGE PROPERTY; 

5 EXP/\NQl~JG CHANGING THE MEMBERSHIP OF THE PRESERVATION REVIEW BOARD; PROVIDING FOR 

6 THE APPOINTMENT PROCEDURE AND SUPERVISION OF THE HISTORIC PRESERVATION OFFICER; 

7 REOUIRl~IG ~JOTICE FOR CERTAIN ACTIO~JS OF THE HISTORIC PRESERVATION OFFICER; PROVIQING 

8 FOR TERM LIMITS FOR MEMBERS OF THE PRESERVATIO~J REVIEW BOARQ A~JQ THE HISTORIC 

9 PRE6ERVATION OFFICER; REQUIRING THE DEVELOPMENT OF PROCEDURES AND GUIDELINES FOR 

10 NOMIN/\TING PROPERTY TO THE NATIONAL REGISTER OF HISTORIC PLACES INVENTORYING, 

11 DOCUMENTING, AND EVALUATING HERITAGE PROPERTIES; PROVIDING A PROCEDURE FOR 

12 NOMINATION OF PROPERTY TO THE NATIONAL REGISTER OF HISTORIC PLACES; REQUIRING 

13 AVOIDANCE AND MITIGATION IN THE DEVELOPMENT OF CERTAIN PROPERTY; Af.ID AMENDING 

14 SECTIONS 2-15-1512, 22-3-421, AND 22-3-423, MCA; ANO PROVIQl~JG A RETROACTIVE APPLICABILITY 

15 ~; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

16 

17 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

18 

19 Section 1. Section 2-15-1512, MCA, is amended to read: 

20 "2-15-1512. Boards and offices associated with state historical society. 11) (a) There is a board 

21 of trustees of the state historical society Wfliefl that is created in Title 22, chapter 3. 

22 (bl The composition, method of appointment, terms of office, and qualifications of board members 

23 remain as prescribed by law. 

24 12) la) There is a preservation review board within the Montana historical society consisting of fltM 

25 ~ NINE members. 

26 (b) Members~ must be appointed by the governor in the following manner: 

27 (i) five professional persons recognized in the fields of archaeology, history, PALEONTOLOGY, 

28 HISTORIC PROPERTY ADMINISTRATION, CURATION, PLANNING, LANDSCAPE ARCHITECTURE, 

29 CONSERVATION, FOLKLORE, CULTURAL ANTHROPOLOGY, TRADITIONAL CULTURAL PROPERTY 

30 EXPERTISE. architecture, or architectural history; however. However, no more than two members may be 

~na Legislative council 
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1 appointed from any one of these fieldst,; AND 

2 Iii) a 13Fefessienal 13aleentele!jist; 

3 liii) the state liaisen eHieer for ti=lo foeloFal lane! anel ·,,·ater eensorYatien 11:mel; !!!!!! 

4 fi-11-H!!l tw& SH+ FOUR members of the public whe ha•,e aoti\·ely elemenstrateel an interest in histerie 

5 13roserYatien matters. At least feur ef tl'lo silE publio members must be ropresontafrres of tho fellewin!l 

6 entities er inelustrios: 

7 (.'\l aarieulture; 

8 (Bl eeenemie ele>role13mont; 

9 (Cl leeal ae>Jernment: 

10 H)l state aevernment; 

11 (El minina; 

12 (Fl real estate sales anel eleYeleament; anel 

13 (G) timber er weeel areeluets WHO REPRESENT A BROAD SPECTRUM OF MONTANA SOCIETY, 

14 WHO HAVE DEMONSTRATED AN INTEREST IN HISTORIC PRESERVATION, AND WHOSE VIEWS REFLECT 

15 THE RICH CULTURAL HERITAGE OF THE PAST AS WELL AS THE OPPORTUNITIES OF THE FUTURE. 

16 (c) Each member shall serve a 4-year term. A member may be reappointed, but ma't' net servo mere 

17 than a tetal ef 12 years. 

18 (d) Members AAall must be compensated and receive travel expenses as provided for in 2-15-124. 

19 (31 (a) There is established the historic preservation office within the Montana historical society, 

20 to consist of an historic preservation officer and a qualified professional staff. 

21 lb) ffi The historic preservation officer is appointed by the governor from a list of #¥e THREE 

22 nominees submitted to the governor by the 0reser>,'atien re·,iew bears. Tl'le term of the l'listerie aFOservatien 

23 offiser eeineieeo witl'l tl'le term ef the, aeyerneF DIRECTOR OF THE MONTANA HISTORICAL SOCIETY WITH 

24 THE APPROVAL OF THE MONTANA HISTORICAL SOCIETY BOARD OF TRUSTEES. 

25 (iii An inEli\<iElual ffiB',' net ser>1e as tl:le l:\isterie areservatien eHieer fer mere ti=lan a tetal et 12 years. 

26 (c) The historic preservation officer is supervised by the director of the Montana historical society," 

27 

28 Section 2. Section 22-3-421, MCA, is amended to read: 

29 "22-3-421. Definitions. As used in this part, unless the context clearly indicates otherwise, the 

30 following definitions apply: 

~~na Legislative council 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

{ 1) "AFFECTED PROPERTY OWNER" MEANS A PERSON OR ENTITY WHOSE REAL PROPERTY 

WILL BE PHYSICALLY AFFECTED BY THE ACTIVITY OF AN APPLICANT OR WHOSE REAL PROPERTY IS 

PROPOSED FOR INCORPORATION 1NTO A HISTORIC DISTRICT PROPOSED AS ELIGIBLE FOR LISTING IN 

THE NATIONAL REGISTER OF HISTORIC PLACES. 

B+Jll "Antiquities permit" means the permit granted for excavation, removal, or restoration of 

heritage properties or paleontological remains provided for in 22-3-432. 

@(3) "Applicant" means a person who applies to a governmental entity, including a federal, state, 

or local governmental entity, for a permit license, or lease on property owned by the governmental entity. 

R+ffi!±l "Heritage property" means any district, site, building, structure, or object located upon 

10 or beneath the earth or under water at is significant in American history, architecture, archaeology, or 

11 culture. 

12 ~ "Historic preservation office" means the office within the Montana historical society 

13 provided for in 2-15-1512. 

14 f4t@ifil "Historic preservation officer" means the officer provided for in 2-15-1512. 

15 ~ "Paleontological remains" means fossilized plants and animals of a geological nature found 

16 upon or beneath the earth or under water which are rare and critical to scientific research. 

17 ~ "Preservation review board" means the board provided for in 2-15-1512. 

18 P+±fil(fil "Register" means the National Register of Historic Places, the official list of the nation's 

19 heritage properties worthy of preservation because of national, state, or local significance. 

20 ~ "Registered property" means any heritage property listed in the register. 

21 (9)( 1 0) ( 11 l "State agency" means any executive agency of the state of Montana." 

22 

23 Section 3. Section 22-3-423, MCA, is amended to read: 

24 "22-3-423. Duties of historic preservation officer. +i'le Subject to the supervision of the director 

25 of the historical society, the historic preservation officer has the following duties and responsibilities: 

26 ( 1) follow necessary procedures to qualify the state for money that is now or will be made available 

27 under any act of congress of the United States or otherwise for purposes of historic preservation; 

28 (2) conduct an ongoing statewide survey to identify and document heritage properties and 

29 paleontological remains; 

30 (3) maintain a state inventory file of heritage properties and paleontological remains and maintain 

~na Legfslatfve Council 
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a repository for all Slcl€fl inventory work done in the state; 

2 (4) evaluate and formally nominate potential register properties according to the criteria established 

3 by the register; 

4 (5) prepare and annually review the state preservation plan, register nominations, and historic 

5 preservation grant activity; 

6 (6) maintain, publish, and disseminate information relating to heritage properties and paleontological 

7 remains in the state; 

8 (7) cooperate with and assist local, state, and federal government agencies in comprehensive 

9 planning that allows for the preservation of heritage properties and paleontological remains; 

1 O (8) enter into cooperative agreements with the federal government, local governments, and other 

11 governmental entities or private landowners or the owners of objects to ensure preservation and protection 

12 of registered properties; 

13 (9) adopt rules outlining procedures by which a state agency that has no approved rules under 

14 22-3-424( 1) shall systematically consider heritage properties or paleontological remains on lands owned 

1 5 by the state and avoid, whenever feasible, state actions or state assisted or licensed actions that 

16 substantially alter Slcl€fl the properties; 

1 7 ( 10) respond to requests for consultation under section 106 of the National Historic Preservation 

18 Act, as provided for in [section 5]; 

19 ( 11) develop procedures and guidelines for the evaluation of heritage property or paleontoloqical 

20 remains as provided in [section 4]; 

21 ++Gl-illl protect from disclosure to the public any information relating to the location or character 

22 of heritage properties when disclosure would create a substantial risk of harm, theft, or destruction to Slcl€fl 

23 the resources or to the area or place where the resources are located; and 

24 +-l+H.Ll.l any other necessary or appropriate activity permitted by law to carry out and enforce the 

25 provisions of this part." 

26 

27 NEW SECTION. Section 4. Heritage property -- procedures and guidelines required. The historic 

28 preservation officer shall adopt standardized procedures and guidelines for inventorying, collecting data 

29 on, documenting, and evaluating all types of heritage property. In adopting the standardized procedures 

30 and guidelines, the historic preservation officer may consult with state and federal agencies experienced 

~na Legislative Council 
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1 in reviewing and mitigating environmental and cultural impacts caused by development of properties. 

2 

3 NEW SECTION. Section 5. Requests for consultation -- PUBLIC NOTICE -- appeal of fimling te 

4 Elistriet eeurt FINDINGS. (11 If tl=le views ef tl=le l=listerie preservation offieer eoAeemiAg tl=le eligieility for 

5 listiAg l=leritage property or paleoAtologieal reAlaiAs iA tl=le register are requestod ey a goveFAAl □Atal entity, 

6 including a request uneler seetien 106 of tl=le NatioAal 1-listorie Preservation Ast, tl=le l=listorie preservation 

7 oHieer sl=lall respoAel in writing to tl=le request witl=lin 30 ealeAElar elays of reeeiving tl=le request anel aelelress 

8 eael=I property in tl=le rnquest witl=I a proposed fineliAg eoneeming tl=le pro13erty's eligieility for listing in tl=le 

9 re§ister. 

10 (21 If tl=le 13r013esed fimling is tl=lat a l=leritage 13reperty is not involved er tl=lat A 1-lERITAGE 

11 PROPERTY IS INVOLVED BUT there is ne ael~•erse iRlpaet to the prepert•,•, tho pro13osoel finelin§ MUST 

12 ADDRESS ALL PROPERTIES OR REMAINS REVIE'.GJED A~m A1ust be forwarded te tl=le Elireotor of tl=le 

13 l=listorieal soeiety. Tl=le Eliroeter of tl=le historieal soeiet·r sl=lall §ive tl=le requesting ageney a final finding 

14 eonsistent witl=I tl=le l=listorie preser-,•ation effieer's 13ro13osed fiAding. 

15 (1) A FEDERAL OR STATE ENTITY THAT ACTS UPON A PROPOSED FEDERAL OR STATE ACTION 

16 OR AN APPLICATION FOR A FEDERAL STATE, OR LOCAL PERMIT, LICENSE, LEASE, OR FUNDING MAY 

17 REQUEST THE VIEWS OF THE HISTORIC PRESERVATION OFFICER CONCERNING: 

18 (A) THE RECOMMENDED ELIGIBILITY FOR A REGISTER LISTING OF ANY HERITAGE PROPERTY 

19 OR PALEONTOLOGICAL REMAINS; 

20 (Bl THE EFFECTS OF A PROPOSED ACTION, ACTIVITY, OR UNDERTAKING ON HERITAGE 

21 PROPERTY OR REMAINS THAT ARE FOUND TO BE ELIGIBLE FOR REGISTER LISTING; AND 

22 (C) THE APPROPRIATENESS OFA PROPOSED PLAN FOR THE AVOIDANCE OR MITIGATION OF 

23 EFFECTS. 

24 (2) A REQUEST FOR COMMENT PURSUANT TO 16 U.S.C. 470(F) MAY BE MADE 

25 SIMULTANEOUSLY WITH A REQUEST PURSUANT TO SUBSECTION (1). THE HISTORIC PRESERVATION 

26 OFFICER SHALL RESPOND IN WRITING TO A REQUEST WITHIN 30 CALENDAR DAYS OF RECEIVING THE 

27 REQUEST AND SHALL ADDRESS EACH PROPERTY IN THE REQUEST AND EACH TOPIC OF THE 

28 REQUEST. IN THE EVENT THAT AN AGENCY REQUESTS SIMULTANEOUS CONSULTATION FOR TWO 

29 OR MORE CRITERIA UNDER THIS SECTION, THE AGENCY AND HISTORIC PRESERVATION OFFICER MAY 

30 EXTEND THE 30-DAY REVIEW PERIOD BY MUTUAL AGREEMENT. IF THE HISTORIC PRESERVATION 
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1 OFFICER FAILS TO COMMENT WITHIN THAT TIME, THAT FAILURE IS CONSTRUED AS CONCURRENCE 

2 WITH THE AGENCY'S RECOMMENDATION. IN THE EVENT OF FAILURE TO COMMENT ON A SPECIFIC 

3 UNDERTAKING THE HISTORIC PRESERVATION OFFICER MAY NOT CHANGE A FINDING FOR A 

4 HERITAGE PROPERTY AT A LATER DATE. 

5 (3) If the proposed finding is that a heritage property or paleontological remains are involved 8f 

6 AND that a proposed activity will have an adverse impact on the property or remains, the proposed finding 

7 must address all properties or remains involved and describe the characteristics that illustrate the qualities 

8 that make the property or remains eligible for inclusion in the register. If the proposed finding includes a 

9 conclusion that A PROPERTY OR REMAINS MAY BE ELIGIBLE BUT additional information or study is needed 

10 to !'Hake REACH an eligibility Eletern:iinatien FINDING, the finding must specify the type and amount of 

11 information required IN ACCORDANCE WITH STANDARDS AND GUIDELINES AS PROVIDED IN (SECTION 

12 1:J.. 

13 (41 Within e ealenear Ela•t's of eoFApletion of the propeseel A fineing OF ADVERSE EFFECT, the 

14 historie preservation offieer shall gi,•e the eirecter ef the historical society, the Of)f)licant, anel aRy affeeteel 

1 5 f)Fef)erty O'""Aers netiee of the f)Fopesee fin Elin§. The notiee must incluele a eef)"y et the f)F.Of)eseel finding 

16 and a statement that the eireeter of the historical soeiety will reeeive written eemments for 20 Ela1•s 

17 follewing Hie issuance of the netice. 

18 I e I Within 30 ealeRElar days of the ellf)iratieR of tho tiFAe for reeeiving written eemments, the 

19 eireetor et the histerieal soeiet~• shall issue a final fineling to the reeiuestin§ a§ono1•. 

20 14) AT THE TIME THAT THE STATE OR FEDERAL AGENCY REQUESTS THE VIEWS OF THE 

21 HISTORIC PRESERVATION OFFICER AS PROVIDED IN SUBSECTION 11 I, THE AGENCY SHALL PROVIDE 

22 NOTICE TO THE APPLICANT, AFFECTED PROPERTY OWNERS, AND OTHER INTERESTED PERSONS OF 

23 THE REQUEST FOR CONSULTATION AND SHALL IDENTIFY LOCATIONS WHERE THE SUBMITTED 

24 MATERIALS MAY BE REVIEWED. 

25 (5) THE APPLICANT AND ANY AFFECTED PROPERTY OWNERS HAVE 20 DAYS IN WHICH TO 

26 APPEAL THE HISTORIC PRESERVATION OFFICER'S FINDING TO THE DIRECTOR. THE APPEAL NOTICE 

27 MUST INCLUDE A WRITTEN STATEMENT OF REASONS FOR THE APPEAL AND ANY ADDITIONAL 

28 SUPPORTING INFORMATION. 

29 (61 THE DIRECTOR OF THE HISTORICAL SOCIETY SHALL ISSUE A FINAL FINDING WITHIN 30 

30 DAYS OF THE EXPIRATION OF THE 20-DAY APPEAL PERIOD PROVIDED FOR UNDER SUBSECTION 151. 

~na Leg/stative councn 
- 6 - HB 485 



54th Legislature HB0485.04 

2 
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8 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

THE ISSUANCE OF THIS FINDING DOES NOT LIMIT THE RIGHTS OF ANY APPLICANT OR AFFECTED 

PROPERTY OWNER TO CHALLENGE A FINDING UNDER AN EXISTING FEDERAL LAW, REGULATION, OR 

REGULATORY OR ADMINISTRATIVE PROCESS. 

fetill If the applicant or an affected property owner is not satisfied with the finding of the director 

of the historical society concerning the eligibility of the property or remains for listing in the register OR A 

FINDING OF ADVERSE EFFECT TO THE PROPERTY, the entity or property owner may appeal the finding 

to the district court in either Lewis and Clark County or a county in which affected property is located. 

Appeal may be taken by filing a petition with the district court citing the decision by the director of the 

historical society and the evidence upon which the director relied. On appeal, the district court may 

consider any documents supporting or not supporting the finding, the written comments received by the 

director of the historical society, and any additional evidence that may be submitted to the court. The 

district court may substitute its judgment for the judgment of the director of the historical society as to the 

weight of the evidence. 

NEW SECTION. Section 6. Avoidance and mitigation of impacts. (1 l Avoidance of tAe 

se¥elo13A'lent of or impacts to heritage property or paleontological remains is preferred. Avoidance may not 

be construed to constitute neglect of the property or anticipatory demolition. 

(2) If it is not feasible to avoid se,•elopA'lent of or impacts to heritage property or paleontological 

remains, a mitigation plan must be developed by the ap13lieaRt AGENCY, IN CONSULTATION WITH THE 

APPLICANT, to minimize adverse effects to the property or remains. Mitigation must be directed at the 

characteristics of the property that make it eligible for listing in the register. +He IF REQUESTED BY THE 

AGENCY, THE historic preservation officer shall identify suggested mitigation actions in writing at the time 

that the historic preservation officer res13onss to a request for eonsultation SUBMITS A PROPOSED 

FINDING UNDER [SECTION 5@]. 

(:3) An a1313lisant A'lay not be requires to 13ay A'!ore than 0. 6 g,. of the 13rojeetes eest of tho aeti,·ity 

to sesign ans iA'l13leA'lent a A'litigation 13lan. 

~IE'N SECTION. Seetien 7. Retrnaeti-.·e applieability. ( 1) Seetion 2 16 1612(2)(e) a1313lies 

retroaeti¥ely, ,,.,,itl=lin tl=le A'!oaning of 1 2 109, to n,en,bers of tl=lo f3Feser¥ation re¥iev,• boars serving on tl=le 

soars on [tl=le eHeetiYe sate of this aet]. 
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(21 SeetiaR 2 Hi Hi 12(:31!b)(iil applies retroaetivel 1(, witAiR tAe meaRiRg af 1 2 109, ta tAe state 

2 lclistarie preseF'ratiaR affieer serviR!l iR ti'lat aapaait',' SR [tAe effeetive Elate ef ti'lis aet]. 

3 1:31 A meFRber sf tAe preservatieA reYiew bearEI er tAe Aisterie preserYatieA effieer ·.-.·he has serveEI 

4 mere tAaA 12 .,.ears BA [the effoeti';e Elate sf this aet] A'la'( eeFRplete the terFR but A'la'( Ast be reappeinteEI. 

5 

6 NEW SECTION. Section 7. Codification instruction. [Sections 4 through 6] are intended to be 

7 codified as an integral part of Title 22, chapter 3, part 4, and the provisions of Title 22, chapter 3, part 4, 

8 apply to [sections 4 through 6]. 

9 

10 NEW SECTION. Section 8. Severability. If a part of [this act] is invalid, all valid parts that are 

11 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

12 applications, the part remains in effect in all valid applications that are severable from the invalid 

13 applications. 

14 

15 

16 

NEW SECTION. Section 9. Effective date. [This act] is effective on passage and approval. 

-END-
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