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3 

INTRODUCED BY 

LC1071.01 

4 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE NATURAL STREAM BED AND LAND 

5 PRESERVATION ACT; AMENDING SECTIONS 75-7-103, 75-7-106, 75-7-111, 75-7-112, 75-7-113, 

6 75-7-114, 75-7-117, 75-7-121, 75-7-122, AND 75-7-123, MCA; AND PROVIDING EFFECTIVE DATES." 

7 

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

9 

10 NEW SECTION. Section 1. Entering lands. (1 l Except as provided in subsection (2), a supervisor, 

11 an employee, or a representative of the district may not enter land without permission of the landowner 

12 or the landowner's agent. 

13 (2) (a) A supervisor, an employee, or a representative of the district who is authorized by a 

14 supervisor of the district may: 

15 (i) enter land owned or controlled by an applicant to inspect a project or construction of works 

16 proposed by the applicant; or 

17 (ii) enter land owned or controlled by an alleged violator to determine compliance with this part. 

18 (b) The district shall give reasonable notice to the landowner of its intention to enter upon the land 

19 under the provisions of this subsection (2). 

20 (3) The district is responsible for actual damages to property as a result of carrying out the purpose 

21 of this section. 

22 

23 Section 2. Section 75-7-103, MCA, is amended to read: 

24 "75-7-103. Definitions. As used in this part, the following definitions apply: 

25 ( 1) "Applicant" means any person presenting notice of a project to the supervisors. 

26 (2) "Department" means the Montana department of fish, wildlife, and parks. 

27 (3) "District" means_; 

28 ifil a conservation district under Title 76, chapter 15, in which the project will take place; 

29 lliJ. a grass conservation district under Title 76, chapter 16, where Re.§ conservation district~ 

30 does not exist; or 
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ifl. the board of county commissioners in a county where a district does not exist. 

2 (41 "Person" means any natural person individual, corporation, firm, partnership, association, or 

3 other legal entity not covered under 87-5-502. 

4 (51 (al "Project" means a physical alteration or modification of a stream in the state of Montana 

5 Wfliefi that results in a significant change in the state of the stream in oontravention of 76 7 102. 

6 lb) Project does not include customary and historic maintenance and repair of existing irrigation 

7 facilities: 

8 Ii) that do not significantly alter or modify the stream in eontravention of 76 7 102; or 

9 Iii) for which a plan of annual operation has been submitted to and approved by the district. The 

1 O plan is subject to future review and approval by the district at its option. Any modification to the plan must 

11 have prior approval of the district. 

12 (6) "Stream" means any natural perennial-flowing stream or river, its bedL and its immediate banks. 

13 17) "Supervisors" means the board of supervisors of a conservation district, the directors of a grass 

14 conservation district, or the board of county commissioners where a proposed project is not within a 

1 5 district. 

16 (8) "Team" means one representative of the supervisors, one representative of the department, 

17 and the applicant or ms the applicant's representative. 

18 (9) "Written consent of the supervisors" means a written decision of the supervisors approving a 

1 9 project and specifying activities authorized to be performed in completing the project." 

20 

21 Section 3. Section 75-7-106, MCA, is amended to read: 

22 "75-7-106. Junked motor vehicles as reinforcement prohibited -- penalty. (1) It is unlawful to place 

23 junked motor vehicles or the body portion of junked motor vehicles between hi€jh water tho channel banks 

24 of any stream or to reinforce banks of a stream with 5ttffi junked motor vehicles or the body portion of &t:teR 

25 junked motor vehicles. 

26 12) A person who willfullv violates subsection ( 1 I i!l €Juilty of a FRiseloFRoanor anel upon eonvietion 

27 shall Be fineel not M eirneoel $260, iFRprisonoel in the emmty jail for a torFR not to e1rneeel 30 ela•fs, or Both 

28 subject to penalties as provided in 75-7-123. 

29 (3) A person who violates suBsoetion (1) shall 130 su13jeot to a oi11il penalty of not FRore than $60. 

30 l!aol=l elay upon whieh a violation oeours is a separate violation." 
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Section 4. Section 75-7-111, MCA, is amended to read: 

"75-7-111. Notice of project. 11) A person planning to engage in a project shall present written 

notice of the project to the supervisors before any portion of the project takes place. 

(2) The notice s1.aU must include the location, general description, and preliminary plan of the 

project. 

(3) At the time of filing a notice of the proposed proiect under subsection ( 1). the applicant shall 

sign an arbitration agreement as provided in 75-7-117." 

Section 5. Section 75-7-112, MCA, is amended to read: 

"75-7-112. Procedure for considering projects -- team. 11) Upon acceptance of a notice of a 

project, the district shall, within 10 working days, notify the department of the proposed project. +1'le 

supervisors shall reeeive all notices of proposed projects within their distriet. They shall, within e days of 

recei13t of a notieo, 011aFAino ans in..-osti§ato tho notieo and deterFAino whether tho 13roposal is fer a woject. 

\J.'ithin the e says, the~• shall sens a cepy of their seterFAinatien to the s013artFAent and the a13plicant. If the 

supor..-isors deterFAino that the proposal is not a project, tho applicant FAay, upen reseipt of written notiee, 

13roceed ·,•,·itR the 13ro13esos aoti..-ity. 

(2) If the su13er>.-isors seterFAine that the 13ro13osal is fer a 13rejeet, the The department shall, within 

5 working days of receipt of the sotorFAination notification, ~ inform the supervisors whether the 

department requests an on site inspection by a team. 

~@ The supervisors shall call a team together within 20 days of receipt of the request of the 

department for an onsite inspection. A member of the team shall notify the supervisors in writing, within 

5 working days after notice of the call for an inspection, of fltt7 the team member's waiver of participation 

in the inspection. If the department does not request an onsite inspection within the time specified abe¥e 

in this subsection, the supervisors may denv, approve, or approve modify the project or FAay make 

reeomFAensations fer alternati..-e 13lans. 

+4}@ Each member of the team shall recommend in writing, within W 30 days of the date of 

a1313lieation inspection, denial, approval, or modification of the project to the supervisors. The applicant may 

waive participation in this recommendation. 

™Ml The supervisors shall review the proposed project and affirm, overrule, or modify the 

individual team recommendations and notify the applicant and team members, within 60 days of the date 
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of application, of their decision. 

2 +e+ill When a member of the team disagrees with the supervisors' aetion, he mav asl< decision, 

3 the team member shall request, within 5 working days of receipt of the supervisors' decision, that an 

4 arbitration panel as provided in 75-7-114 be appointed to hear the dispute and make a final written decision 

5 thereon regarding the dispute. 

6 f+Hfil Upon written notiee, with a reesmmendation or alternati~•e f)lan, 13',' the su13ervisors to the 

7 af)f)lieant, tho af)f)lieant, within 16 davs, consent of the supervisors, the applicant shall notify the 

8 supervisors in writing within 1 5 days if l:½e the applicant wishes to proceed with the project in accordance 

9 with the reeon:imendations or alternative 13lans. No work n=iav 13e eon:in:ieneed on a projeet before the end 

1 O of this 16 day 13eriod unless ',Witten pern:iission is given b•( all tean:i n:ien:ibers. If ti=le written deeision of ti=le 

11 su13ervisors 9flfJFO'o'es the f)re13osed 13rojeot without reeen:in:iendation or alternative 13lan, ti=le 9fJfJlieant Fnav 

12 13roeeed witi=I the 13rojeet u13on the OlEf)iratien et 10 says after reoei13t of ti=le Eleeision supervisors' decision. 

13 Work may not be commenced on a project before the end of the 15-day waiting period unless written 

14 permission is given by all team members and the district. 

15 f8.}Ql The supervisors may extend, upon the request of a team member, the time limits provided 

16 in subsections f4+ ill and «i+ .l4J. Wfleffi when, in their determination, the time provided is not sufficient to 

17 carry out the purposes of this part. The time extension may not, in total, exceed 1 year from the date of 

18 application. The applicant ffiall must be notified, within 60 days of the date of application, of the initial time 

19 extension and sflill+ must be notified immediately of any subsequent time extensions. 

20 f.Btifil ~Jo work Work on a project under this part may not take place without the written consent 

21 of the supervisors. 

22 (91 The team, in making its recommendation. and the supervisors, in denying, approving. or 

23 modifying, a project, shall determine: 

24 (al the purpose of the project; and 

25 lb) whether the proposed project is a reasonable means of accomplishing the purpose of the 

26 proposed project. To determine if the project is reasonable, the following must be considered: 

27 (il the effects on soil erosion and sedimentation, considering the methods available to complete the 

28 project and the nature and economics of the various alternatives: 

29 (iii whether there are modifications or alternative solutions that are reasonably practical that would 

30 reduce the disturbance to the stream and its environment and better accomplish the purpose of the 

~na Ler,/s/atlve Caunc/1 
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proposed project; 

2 (iii) whether the proposed proiect will create harmful flooding or erosion problems upstream or 

3 downstream; 

4 (iv) the effects on stream channel alteration; 

5 (v) the effects on streamflow, turbidity, and water quality caused by materials used or by removal 

6 of ground cover: and 

7 (vi) the effect on fish and aquatic habitat. 

8 ( 10) If the supervisors determine that a proposed proiect or part of a proposed proiect should be 

9 modified, they may condition their approval upon the modification. 

10 ( 11) The supervisors may not approve or modify a proposed project unless the supervisors 

11 determine that the purpose of the proposed project will be accomplished by reasonable means." 

12 

13 Section 6. Section 75-7-113, MCA, is amended to read: 

14 "75-7-113. Emergencies•· procedure. (1 l The provisions of this part do not apply to those actions 

15 wl,ioo that are necessary to safeguard life or property, including growing crops, during periods of 

16 emergency. The person responsible for a project taking action under this section shall notify the supervisors 

17 in writing within 15 days of the action taken as a result of an emergency. 

18 (2) The emergency notice given under subsection ( 1) must contain the following information: 

19 ffi(a) the location of the action taken: 

20 :@(b) a general description of the action taken: 

21 @t(c) the date on which the action was taken; and 

22 (d) an explanation of the emergency causing the need for the action taken. 

23 ill +fie If the supervisors determine that the action taken meets the definition of a proiect, the 

24 supervisors shall send one copy of the notice, within 5 working days of its receipt, to the department. 

25 f3}.l1l A team, called together as described in 70 7 112(3} 75-7-112(2), shall make an onsite 

26 inspection and indi..,idual '"''Fitten reports to the supervisors within 3Q davs, giving its oeservations and 

27 opinions on the omer§lenev projeot within 20 days of receipt of the emergency notice. 

28 (4) If the sarno or a sifflilar emer§lenev aeeurs to the same applieant fflare than onee within a e ~•ear 

29 periael, tho super..,isars shall request the tearn fflerneers to ineluele in their reports a eleterfflinatian of the 

30 •,<alieliW sf the emergenev aetion and to aseertain the feasieiliW of a more permanent solution to the 

~na Legislative Council 
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8ffi8r§eno•(. 

2 (e) nie supervisors shall deterffiine the feasibilit~• of a more permanent solution and sl'lall, ,,,,.itl'lin 

3 :30 days, reoomffiend tl'lat tl'le person put the solution into effeet witl'lin a reasonable period of time as 

4 deterffiined b',' the supervisors. Faduro of the person te put tl'lat solution into effeot is not a violation of this 

5 part unless a subse(juent emeri;ienoy aotion results from this failure. 

6 (e) When a meffiser of tl'le team or the apf3lieant elisai;irees with the supePtisors' reeommendation, 

7 he may ask that an arsitration panel as pro•tided in 76 7 114 be appointed to l'lear tl'le dispute anel ffiake 

8 a final written eleeision tl'lereon. 

9 (5) Each member of the team shall recommend in writing, within 30 days of the date of the 

1 O emergency notice, denial, approval, or modification of the project. 

11 (6) The supervisors shall review the emergency project and affirm, overrule, or modify the 

12 individual team recommendations and notify the applicant and team members of their decision within 60 

13 days of receipt of the emergency notice. 

14 (7) A person who has undertaken an emergency action that is denied or modified shall submit 

15 written notice, as provided in 75-7-111, to obtain approval pursuant to 75-7-112 to mitigate the damages 

16 to the stream caused by the emergency action and to achieve a long-term solution, if feasible, to the 

17 emergency situation. Notice under this subsection must be filed within 90 days after the supervisors' 

1 8 decision. 

19 (8) When a member of the team disagrees with the supervisors' decision of an emergency action, 

20 the team member shall request that an arbitration panel, as provided for in 75-7-114, be appointed to hear 

21 the dispute and to make a final written decision on the dispute. 

22 (9) The failure of a person to perform the following subjects the person to civil and criminal 

23 penalties under 75-7-123: 

24 (al failure to provide emergency notice under subsection ( 1); 

25 (b) failure to submit a notice of the project under subsection (7); or 

26 (c) failure to implement the terms of a supervisors' decision for the purpose of mitigating the 

27 damage to the stream caused by the emergency action and of achieving a permanent solution, if feasible, 

28 to the emergency situation." 

29 

30 Section 7. Section 75-7-114, MCA, is amended to read: 

~na Leg/stative council 
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"75-7-114. Arbitration panel -- selection. The arbitration panel shall consist of three members 

2 chosen by the senior judge of the judicial district in which the dispute takes place. The members 6-flel+ must 

3 be residents of that judicial district at the time of selection. This panel shall sit for only that period of time 

4 necessary to settle the dispute before it and will review the proposed project in line with the arbitration 

5 agreement and the policy set forth in 75-7-102." 

6 

7 Section 8. Section 75-7-117, MCA, is amended to read: 

8 "75-7-117. Rules -- minimum standards -- arbitration agreement. 11) The board of natural resources 

9 and conservation, after consultation with the association of conservation districts, shall adopt and may fffiffi 

10 tiFne to tiFno revise rules setting minimum standards and guidelines for the purposes of this part. 

11 ( 2) The supervisors of each district shall adopt and may from time to tiFne revise by resolution after 

12 a public hearing rules setting standards and guidelines for projects and exclusions within their districts 

13 WAiffi that meet, exceed, or are not covered by the minimum standards set by the board under subsection 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

( 1 ) . 

(3) The department of natural resources and conservation, after consultation with the association 

of conservation districts, shall prepare an arbitration agreement for use by the conservation districts. The 

arbitration agreement must contain provisions for: 

(a) the appointment of arbitrators; 

(bl the exercise of power by the arbitrators; 

le) an arbitration hearing process. including time and place for hearing. notification. presentation 

of witnesses and evidence. cross-examination. subpoenas, depositions, and the issuance of the award or 

change of award; and 

(d) the fees and expenses of arbitration." 

25 Section 9. Section 75-7-121, MCA, is amended to read: 

26 "75-7-121. Jy!lieial re,;ie·,••· Review. ill Any review of final action c1Ador this part Fna'{ be appealed 

27 ,•,rithiA 3Q davs to the distriot oourt by the supervisors under 75-7-112 or 75-7-113 must be by arbitration. 

28 Judicial review of an arbitration action is under the provisions of Title 27, chapter 5, part 3. 

29 12) A governing body that prevails in either a suit for abatement of a public nuisance or the 

30 collection of civil penalties under this chapter is entitled to collect the costs of abating the nuisance or 

~na Ler,tslattve councfl 
- 7 -



54th Leg;slature LC1071.01 

collecting the civil penalties and attorney fees incurred by the governing body in the action." 

2 

3 Section 10. Section 75-7-122, MCA, is amended to read: 

4 "75-7-122. Public nuisance. Except for emergency action, a project engaged in by any person 

5 without prior approval or activities performed outside the scope of written consent of the supervisors, as 

6 prescribed in this f,ttft chapter, is declared a public nuisance and subject to proceedings for immediate 

7 abatement." 

8 

9 Section 11. Section 75-7-123, MCA, is amended to read: 

10 "75-7-123. IRitiatiR!J prejeet witlle1c1t eeR&eRt peRalties Penalties -- restoration. AFl'f 8. person 

11 initiatin§ who initiates a project without written consent of the supervisors, performs activities outside the 

12 scope of written consent of the supervisors, violates emergency procedures provided for in 75-7-113, or 

13 violates 75-7-106 is guilty of a misdemeanor and upon conviction shall be punished by a fine ef net less 

14 than $2e or more than not to exceed $500 or by a civil penalty of not less than $25 or more than $500 

15 for each day that person continues to physically alter or modify the stream, and in addition, that person 

16 shall restore, at the discretion of the court, the damaged stream, as recommended by the team ans 

1 7 appro~·ee ey the supervisors, to as near its prior condition as possible." 

18 

19 NEW SECTION. Section 12. Codification instruction. [Section 1 l is intended to be codified as an 

20 integral part of Title 75, chapter 7, part 1, and the provisions of Title 75, chapter 7, part 1, apply to 

21 [section 1]. 

22 

23 NEW SECTION. Section 13. Effective dates. ( 1) [Sections 1 through 3 and 10 through 12 and 

24 this section] are effective on passage and approval. 

25 (2) [Sections 4 through 9) are effective October 1, 1995. 

26 -END-

~na Legislative council 
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for HB0478. as introduced 

DESCRIPTION OF PROPOSED LEGISLATION: 
This bill generally revises the Natural Streambed and Land Preservation Act. 

ASSUMPTIONS: 
1. The Conservation Districts Bureau, Department of Natural Resources and Conservation, 

will work with the conservation districts around the state to prepare new rules, forms, 
and an arbitration agreement for use by conservation districts. 

2. The Conservation Districts Bureau will use existing staff and operating budget to 
pursue the effort. There should be no fiscal impact. 

3. The Department of Fish, Wildlife and Parks' role and responsibilities relative to the 
Natural Streambed and Land Preservation Act are not changed by this bill. There will 
be no fiscal impact to the department. 

FISCAL IMPACT: 
None. 

EFFECT ON COONTY OR OTHER LOCAL REVENUES OR EXPENDITURES: 
None. Local conservation districts will have a workload similar to that under the current 
streambed law. 

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION: 
This should allow the 310 permit process to be more efficient. 

DAVE LEWIS, BUDGET DIRECTOR DATE ROBERT STORY, PRIMARY SPONSOR DATE 
Office of Budget and Program Planning 

Fiscal Note for HBD478. as introduced 

HB 418 
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HOUSE BILL NO. 478 

INTRODUCED BY STORY, MCCANN, KNOX 

HB0478.02 

APPROVED BY COM ON 
NATURAL RESOURCES 

4 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE NATURAL STREAM BED AND LAND 

5 PRESERVATION ACT; AMENDING SECTIONS 75-7-103, 75-7-106, 75-7-111, 75-7-112, 75-7-113, 

6 75-7-114, 75-7-117, 75-7-121, 75-7-122, AND 75-7-123, MCA; AND PROVIDING EFFECTIVE DATES." 

7 

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

9 

10 NEW SECTION. Section 1. Entering lands. (1) Except as provided in subsection (2), a supervisor, 

11 an employee, or a representative of the district may not enter land without permission of the landowner 

12 or the landowner's agent. 

13 · (2) (a) A supervisor, an employee, or a representative of the district who is authorized by a 

14 supervisor of the district may: 

15 Ii) enter land owned or controlled by an applicant to inspect a project or construction of works 

16 proposed by the applicant; or 

17 (ii) enter land owned or controlled by an alleged violator to determine compliance with this part. 

18 lb) The district shall give reasonable notice to the landowner of its intention to enter upon the land 

19 under the provisions of this subsection 12). 

20 13) The district is responsible for actual damages to property as a result of carrying out the purpose 

21 of this section. 

22 

23 Section 2. Section 75-7-103, MCA, is amended to read: 

24 "75-7-103. Definitions. As used in this part, the following definitions apply: 

25 I1 l "Applicant" means any person presenting notice of a proJect to the supervisors. 

26 12) "Department" means the Montana department of fish, wildlife, and parks. 

27 (3) "District" means~ 

28 l.fil a conservation district under Title 76, chapter 15, in which the project will take place; 

29 lli.l. a grass conservation district under Title 76, chapter 16, where Re 2 conservation district~ 

30 does not exist; or 

~na Ler,lstatiVe counctt 
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ifJ. the board of county commissioners in a county where a district does not exist. 

2 (4) "Person" means any natural 13arsen individual, corporation, firm, partnership, association, or 

3 other legal entity not covered under 87-5-502. 

4 (5) (al "Project" means a physical alteration or modification of a stream in the state of Montana 

5 ~ that results in a signifieant AN ADVERSE change in the state of the stream DUE TO SOIL EROSION 

6 OR SEDIMENTATION in eontraYeAtion of 7§ 7 102. 

7 (b) Project does not include customary and historic maintenance and repair of existing irrigation 

8 faci I ities: 

9 (i) that do not significantly alter or modify the stream in eontravention of 7§ 7 102; or 

1 O (ii) for which a plan of annual operation has been submitted to and approved by the district. The 

11 plan is subject to future review and approval by the district at its option. Any modification to the plan must 

12 have prior approval pf the district. 

13 (6) "Stream" means any natural perennial-flowing stream or river, its bedL and its immediate banks. 

14 (7) "Supervisors" means the board of supervisors of a conservation district, the directors of a grass 

15 conservation district, or the board of county commissioners where a proposed project is not within a 

16 district. 

17 (8) "Team" means one representative of the supervisors, one representative of the department, 

18 and the applicant or I.is the applicant's representative. 

19 (9) "Written consent of the supervisors" means a written decision of the supervisors approving a 

20 project and specifying activities authorized to be performed in completing the project." 

21 

22 Section 3. Section 75-7-106, MCA, is amended to read: 

23 "75-7-106. Junked motor vehicles as reinforcement prohibited -- penalty. (1) It is unlawful to place 

24 junked motor vehicles or the body portion of junked motor vehicles between high water the channel banks 

25 of any stream or to reinforce banks of a stream with 51:!efl junked motor vehicles or the body portion of 51:!efl 

26 junked motor vehicles. 

27 (2) A person who willfolly violates subsection (1) is guilty of a rnisderneaner and u13en eenvietien 

28 shall ba fines nat ta e11eeea $2§0, irn13risenea in the eeunty jail fer a terrn net ta a11aeea 30 says, or both 

29 subject to penalties as provided in 75-7-123. 

30 (31 A 13erson who violates subseetian ( 1) shall ba subjeet ta a ai·,il 13enalty of not rnore than $ e0. 

~na Ler,lslattve councJI 
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1 Eaeh Ela;• t,Jpen which a ••iolation oeet,Jrs is a sepmate ·,•ielatien." 

2 

3 Section 4. Section 75-7-111, MCA, is amended to read: 

4 "'75-7-111. Notice of project. (1) A person planning to engage in a project shall present written 

5 notice of the project to the supervisors before any portion of the project takes place. 

6 (2) The notice sl=laU must include the location, general description, and preliminary plan of the 

7 project. 

8 (3) At the time of filing a notice of the proposed project under subsection ( 1). the applicant shall 

9 sign an arbitration agreement as provided in 75-7-117." 

10 

11 Section 5. Section 75-7-112, MCA, is amended to read: 

12 "'75-7-112. Procedure for considering projects -- team. (1) Upon acceptance of a notice of a 

13 project, the district shall, within 10 working days, notify the department of the proposed project. +AA 

14 St,Jper,;isors shall reeei,;e all netiees et proposeel prejeots within their Elistriet. They shall, within e Ela>,•s of 

15 reeeipt ef a netiee, e1mR1ine and in,;esti§ate the netiee and deterITTine •,,yhether the preposal is for a projeet. 

16 Within the 5 days, they shall senel a eopy ef their deterITTination to the department and the applieant. If the 

17 supervisors EleterITTine that the propesal is not a projeet, the applieant R1ay, t,Jpon reeeipt of written netiee, 

18 preeeeel with the preposeel aetivity. 

19 (21 If the St,Jper,isers deterITTine that the propesal is for a projeet, the The department shall, within 

20 5 working days of receipt of the Eletermination notification, flettfy inform the supervisors whether the 

21 department requests an onsite inspection by a team. 

22 ~ill The supervisors shall call a team together within 20 days of receipt of the request of the 

23 department for an onsite inspection. A member of the team shall notify the supervisors in writing, within 

24 5 working days after notice of the call for an inspection, of AtS the team member's waiver of participation 

25 in the inspection. If the department does not request an onsite inspection within the time specified~ 

26 in this subsection, the supervisors may deny, approve, or approve modify the project or R1a>y make 

27 reeoR1R1onelations for altornati·1e plans. 

28 -141-@ Each member of the team shall recommend in writing, within W 30 days of the date of 

29 applieation inspection, denial, approval, or modification of the project to the supervisors. The applicant may 

30 waive participation in this recommendation. 

~na Leg/stative counctt 
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fet{11 The supervisors shall review the proposed project and affirm, overrule, or modify the 

2 individual team recommendations and notify the applicant and team members, within 60 days of the date 

3 of application, of their decision. 

4 fe+J.fil When a member of the team disagrees with the supervisors' aotion, he FAa•r ask decision, 

5 the team member shall request, within 5 working days of receipt of the supervisors' decision, that an 

6 arbitration panel as provided in 75-7-114 be appointed to hear the dispute and make a final written decision 

7 thereon regarding the dispute. 

8 f+l-1.fil Upon written notioe, .,.,.ith a reooFAmendation OF altornati 110 plan, by the superYisors to the 

9 applieant, the applisant, within 1 !i days, consent of tho supervisors, the applicant shall notify the 

1 O supervisors in writing within 15 days if fie the applicant wishes to proceed with the project in accordance 

11 with the resommendations OF alternative plans. No worl1 FAay Be commenced on a projoot Before the end 

12 of this 1 !i day period unless written perFAission is gi\'On By all team FAOFABors. If tho written decision of the 

13 supervisors appro·,es the proposed prejeot without resoFAFAendation or alternative plan, the applioant FAay 

14 proeeed with the projeot upon the O)(piration of 10 days after receipt of the decision Gupervisors' decision. 

15 Work may not be commenced on a project before the end of the 15-day waiting period unless written 

16 permission is given by all team members and the district. 

17 f8+ill The supervisors may extend, upon the request of a team member, the time limits provided 

18 in subsections f4t ill and +et 111 Wflefe when, in their determination, the time provided is not sufficient to 

19 carry out the purposes of this part. The time extension may not, in total, exceed 1 year from the date of 

20 application. The applicant sl:lali must be notified, within 60 days of the date of application, of the initial time 

21 extension and 5flaU must be notified immediately of any subsequent time extensions. 

22 f91.1fil ~le worl1 Work on a project under this part may not take place without the written consent 

23 of the supervisors. 

24 (9) The team, in making its recommendation, and the supervisors, in denying, approving, or 

25 modifying, a project, shall determine: 

26 (a) the purpose of the project: and 

27 (bl whether the proposed project is a reasonable means of accomplishing the purpose of the 

28 proposed project. To determine if the project is reasonable, the following must be considered: 

29 (ii the effects on soil erosion and sedimentation, considering the methods available to complete the 

30 project and the nature and economics of the various alternatives: 

~na Ler,lstatlve counc/1 
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1 (ii) whether there are modifications or alternative solutions that are reasonably practical that would 

2 reduce the disturbance to the stream and its environment and better accomplish the purpose of the 

3 proposed project; 

4 (iii) whether the proposed project will create harmful flooding or erosion problems upstream or 

5 downstream; 

6 (ivl the effects on stream channel alteration; 

7 (vi the effects on streamflow, turbidity, and water quality caused by materials used or by removal 

8 of ground cover; and 

9 (vi) the effect on fish and aquatic habitat. 

10 ( 10) If the supervisors determine that a proposed project or part of a proposed project should be 

11 modified, they may condition their approval upon the modification. 

12 ( 11) The supervisors may not approve or modify a proposed project unless the supervisors 

13 determine that the purpose of the proposed project will be accomplished by reasonable means." 

14 

15 Section 6. Section 75-7-113, MCA, is amended to read: 

16 "75-7-113. Emergencies -- procedure. 11) The provisions of this part do not apply to those actions 

17 Wffi€l:\ that are necessary to safeguard life or property, including growing crops, during periods of 

18 emergency. The person responsible for a 13rojeet taking action under this section shall notify the supervisors 

19 in writing within 15 days of the action taken as a result of an emergency. 

20 12) The emergency notice given under subsection (1) must contain the following information: 

21 ffi(a) the location of the action taken; 

22 @(b) a general description of the action taken; 

23 @tic) the date on which the action was taken; and 

24 Id) an explanation of the emergency causing the need for the action taken. 

25 @ +fie If the supervisors determine that the action taken meets the definition of a project, the 

26 supervisors shall send one copy of the notice, within 5 working days of its receipt, to the department. 

27 fd+ill A team, called together as described in 7e 7 112(3) 75-7-112(2). shall make an onsite 

28 inspection aAd iAdi¥id1::1al writteA re13erts to the s1:113ervisors withiA 30 daJ'S, §iviA§ its observatieAs aAEJ 

29 epiAieAs eA the erner§eney 13rejeet within 20 days of receipt of the emergency notice. 

30 ( q) If the same er a siR1ilar eA'ler§eAey eee1:1rs te the saA'le a1313lieant fflere tho A enee within a e year 

~na Leg/stative council 
- 5 - HB 478 



54th Legislature HB0478.02 

perieEI, the supervisors shall FOE!UOst tho toaffi R'lOR'lsors ts iAeluEle iA their reports a EleterR'liAatioA of the 

2 ,•aliElit~• sf the effiergeAey aetioA aAEI to aseertaiA the faasil3ility of a R'lOre perffiaAeAt soh,.1tioA ts the 

3 OR'lOrgeAey. 

4 (!i) The supervisors shall EloterR'liAe the feasil3ility of a R'lore perR'laAeAt solutioA aAEI shall, withiA 

5 ao Elays, raeoR1R1eAEi that the persoA put the selutieA into effeet withiA a reasoAal3Ie perieEl of tiRle as 

6 EleterFAiAeEI 13y the super11isors. i::ailure of the persoA to put that solutioA iAte eHeet is not a 11iolatioA of this 

7 part uAless a sul3seE1uent eR1ergenev aetion results froA'l this lailure. 

8 le~ When a A'leR'l13er el the teaA'l or the applieant Elisagrees with the superviseFS' recoFAFAeAElatisA, 

9 he FAay ask that an areitratisn paAel as prsviEleEI in 7!i 7 11 4 ee appsinteEI ts hear the Elispute and FAalw 

10 a final 'A'ritten EleeisioA ti'lereoA. 

11 (5) Each member of the team shall recommend in writing, within 30 days of the date of the 

12 emergency notice, denial, approval, or modification of the project. 

13 

14 

15 

16 

17 

18 

(6) The supervisors shall review the emergency project and affirm, overrule, or modify the 

individual team recommendations and notify the applicant and team members of their decision within 60 

days of receipt of the emergency notice. 

(71 A person who has undertaken an emergency action that is denied or modified shall submit 

written notice, as provided in 75-7-111, to obtain approval pursuant to 75· 7-112 to mitigate the damages 

to the stream caused by the emergency action and to achieve a long-term solution, if feasible, to the 

19 emergency situation. Notice under this subsection must be .filed within 90 days after the supervisors' 

20 decision. 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

(8) When a member of the team disagrees with tho supervisors' decision of an emergency action, 

the team member shall request that an arbitration panel, as provided for in 75-7-114, be appointed to hear 

the dispute and to make a final written decision on the dispute. 

(9) The failure of a person to perform the following subjects the person to civil and criminal 

penalties under 75-7-123: 

{a) failure to provide emergency notice under subsection ( 1 ); 

(bl failure to submit a notice of the project under subsection (7); or 

{c) failure to implement the terms of a supervisors' decision for the purpose of mitigating the 

damage to the stream caused by the emergency action and of achieving a permanent solution, if feasible, 

to the emergency situation." 

~na Legtstatlve counett 
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Section 7. Section 75-7-114, MCA, is amended to read: 

2 "75-7-114. Arbitration panel -- selection. The arbitration panel shall consist of three members 

3 chosen by the senior judge of the judicial district in which the dispute takes place. The members Sf'lall must 

4 be residents of that judicial district at the time of selection. This panel shall sit for only that period of time 

5 necessary to settle the dispute before it and will review the proposed project in line with the arbitration 

6 agreement and the policy set forth in 75-7-102." 

7 

8 Section 8. Section 7 5-7-11 7, MCA, is amended to read: 

9 "75-7-117. Rules -- minimum standards -- arbitration agreement. 11) The board of natural resources 

10 and conservation, after consultation with the association of conservation districts, shall adopt and may ffeffi 

11 tiRle to tiR'le revise rules setting minimum standards and guidelines for the purposes of this part. 

12 (2) The supervisors of each district shall adopt and may froR'I tiffle to tiffle revise by resolution after 

13 a public hearing rules setting standards and guidelines for projects and exclusions within their districts 

14 Wffi6fl that meet, exceed, or are not covered by the minimum standards set by the board under subsection 

15 ( 1). 

16 (3) The department of natural resources and conservation. after consultation with the association 

17 of conservation districts, shall prepare an arbitration agreement for use by the conservation districts. The 

18 arbitration agreement must contain provisions for: 

19 (al the appointment of arbitrators; 

20 (b) the exercise of power by the arbitrators; 

21 (c) an arbitration hearing process, including time and place for hearing. notification, presentation 

22 of witnesses and evidence, cross-examination, subpoenas, depositions. and the issuance of the award or 

23 change of award; and 

24 (di the fees and expenses of arbitration." 

25 

26 Section 9. Section 75-7-121, MCA, is amended to read: 

27 "75-7-121. J1a1Elieial Fe,.,iew Review. ill Any review of final action uneer tl'lis part fflay be appealce 

28 witl'lin 30 eays to tAe disHiet eourt by the supervisors under 75-7-112 or 75-7-113 must be by arbitration. 

29 Judicial review of an arbitration action is under the provisions of Title 27, chapter 5. part 3. 

30 (21 A governing body that prevails in either a suit for abatement of a public nuisance or the 
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2 

3 

collection of civil penalties under this chapter is entitled to collect the costs of abating the nuisance or 

collecting the civil penalties and attorney fees incurred by the governing body in the action." 

4 Section 10. Section 75-7-122, MCA, is amended to read: 

5 "75-7-122. Public nuisance. Except for emergency action, a project engaged in by any person 

6 without prior approval or activities performed outside the scope of written consent of the supervisors, as 

7 prescribed in this f}aft chapter, is declared a public nuisance and subject to proceedings for immediate 

8 abatement." 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Section 11. Section 75-7-123, MCA, is amended to read: 

"75-7-123. IAitiatiA!I pFejeet withe1:1t eeAseAt peAalties Penalties -- restoration. AF+y- 6 person 

iAitiatiA!! who initiates a project without written consent of the supervisors, performs activities outside the 

scope of written consent of the supervisors, violates emergency procedures provided for in 75-7-113, or 

violates 75-7-106 is guilty of a misdemeanor and upon conviction shall be punished by a fine of not less 

than $2e or more than not to exceed $500 or by a civil penalty of not less than $2e or more than NOT 

TO EXCEED $500 for each day that person continues to physically alter or modify the stream, and in 

addition, that person shall restore, at the discretion of the court, the damaged stream, as recommended 

by the team and appro11ed by the 5upervisors, to as near its prior condition as possible." 

NEW SECTION. Section 12. Codification instruction. [Section 11 is intended to be codified as an 

integral part of Title 75, chapter 7, part 1, and the provisions of Title 75, chapter 7, part 1, apply to 

[section 1]. 

24 NEW SECTION. Section 13. Effective dates. ( 1) [Sections 1 through 3 and 1 O through 1 2 and 

25 this section] are effective on passage and approval. 

26 (2) [Sections 4 through 9] are effective October 1, 1995. 

27 -END-
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HOUSE BILL NO. 478 

INTRODUCED BY STORY, MCCANN, KNOX 

HB0478.03 

4 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE NATURAL STREAM BED AND LAND 

5 PRESERVATION ACT; AMENDING SECTIONS 75-7-103, 75-7-106, 75-7-111, 75-7-112, 75-7-113, 

6 75-7-114, 75-7-117, 75-7-121, 75-7-122, AND 75-7-123, MCA; AND PROVIDING EFFECTIVE DATES." 

7 

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

9 

10 ~JE',OJ SECTION. Seetien 1. Entering lands. (1) Eiteept as pFeYieee iR s1:1eseetieR (2), a s1:1peFYiser, 

11 aR eFRpleyee, er a represeRtatiYe ef the eistriet FRay Rat eRter laRe '"''ithe1:1t perFRissieR et the laReewRer 

12 er the laRee•..,·Rer's O!JeRt. 

13 (2! (al /1. s1:1per¥iser, aR eFRpleyee, er a represeRtatiYe ef the eistriet whe is .a1:1theril!eel e~· a 

14 s1:1per¥iser ef the eistriet FRay: 

15 (ii eRter laRe ewReEI er eeRtrelleel e~· aR applieaRt te iRspeet a prejeet er eeRstruetieR ef werl(s 

16 prepesee ey the applieaRt; er 

1 7 (ii! eAter laAe ewAee er eeAtrellee e~· aR alle!JeEI Yielater te eeterFRiAe eeFRpliaAee ,,..,ith this part. 

18 (Ill The eistFiet shall giye reaseAallle Aetiee ta the laAeewAer ef its iAteAtieA te eAter 1:1peA the laAel 

19 1:1AEler the preYisieAs ef this s1:11lseetieA (2). 

20 (a) The eistriet is respeAsillle fer aet1:1al eaFRa!JOS te preperty as a result ef earryiA!J e1:1t the p1:1rpese 

21 ef this seetieA. 

22 

23 Section 1. Section 75-7-103, MCA, is amended to read: 

24 "75-7-103. Definitions. As used in this part, the following definitions apply: 

25 ( 1) "Applicant" means any person presenting notice of a project to the supervisors. 

26 (2) "Department" means the Montana department of fish, wildlife, and parks. 

27 ( 3) "District" means~ 

28 .lfil a conservation district under Title 76, chapter 15, in which the project will take place; 

29 ill a grass conservation district under Title 76, chapter 16, where fl& -2 conservation district~ 

30 does not exist; or 

~na Leo/stative council 
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1 i£,l_ the board of county commissioners in a county where a district does not exist. 

2 (4) "Person" means any RatuFal f)eFseR individual, corporation, firm, partnership, association, or 

3 other legal entity not covered under 87-5-502. 

4 (5) (a) "Project" means a physical alteration or modification of a stream in the state of Montana 

5 Wfliel=f that results in a siemifi0aRt AN ADVERSE change in the state of the stream DUE TO SOIL EROSION 

6 OR SEDIMENTATION iR 00RtFa110Rti0R 0f 76 7 .102. 

7 (bl Project does not include customary and historic maintenance and repair of existing irrigation 

8 facilities: 

9 (i) that do not significantly alter or modify the stream iR eoRtraY0Rti0R 0f 7e 7 102; or 

1 O (iii for which a plan of, annual operation has been submitted to and approved by the district. The 

11 plan is subject to future review and approval by the district at its option. Any modification to the plan must 

1 2 have prior approval of the district. 

1 3 (61 "Stream" means any natural perennial-flowing stream or river, its bedL and its immediate banks. 

14 (7) "Supervisors" means the board of supervisors of a conservation district, the directors of a grass 

1 5 conservation district, or the board of county commissioners where a proposed project is not within a 

16 district. 

17 (8) "Team" means one representative of the supervisors, one representative of the department, 

18 and the applicant or l=ff& the applicant's representative. 

19 (91 "Written consent of the supervisors" means a written decision of the supervisors approving a 

20 project and specifying activities authorized to be performed in completing the project." 

21 

22 Section 2. Section 75-7-106, MCA, is amended to read: 

23 "75-7-106. Junked motor vehicles as reinforcement prohibited -- penalty. (1) It is unlawful to place 

24 junked motor vehicles or the body portion of junked motor vehicles between Aif!h water the channel banks 

25 of any stream or to reinforce banks of a stream with etteA junked motor vehicles or the body portion of &l:¾el=t 

26 junked motor vehicles. 

27 (2) A person who willfull11 violates subsection ( 1) is ouilt'( of a misElomoaRer a Ad Ufl8A eoA•1ietieA 

28 shall Ile fiRoEI A8t to 011000EI $260, imf)risoRee iA the eeuAt'; jail for a term A8t t0 e11eoed 30 da1•s, eF lleth 

29 subject to penalties as provided in 75-7-123. 

30 (31 /\ persoA wfcle \'ielates sullseotieA (1 I sfclall Ile sulljeet to a oi 11il flBAalty of Aet morn thaA $60. 

~na Le11lslatlve cound1 
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1 ~aoR da-,, t:Jpen v.1Riet:I a vielat:ien eoouFs is a sepaFa:te ,.,iela:tien." 

2 

3 Section 3. Section 75-7-111, MCA, is amended to read: 

4 "75-7-111. Notice of project. (1 l A person planning to engage in a project shall present written 

5 notice of the project to the supervisors before any portion of the project takes place. 

6 (2) The notice sl;aU must include the location, general description, and preliminary plan of the 

7 project. 

8 (31 At the time of filing a notice of the proposed project under subsection ( 1), the applicant shall 

9 sign an arbitration agreement as provided in 75-7-117." 

10 

11 Section 4. Section 75-7-112, MCA, is amended to read: 

12 "75-7-112. Procedure for considering projects -- team. 11) Upon acceptance of a notice of a 

13 project, the district shall, within 10 working days, notify the department of the proposed project. +RB 

14 supervisers sRall reeei'lle all Aetiees ef prepeeeEl prejeete witRiA tReir Elistriot. TR0'f &Rall, ,,.·itRiA Ii Ela','s of 

15 roooipt of a Aetioo, onaFAiAo aAEl iAYestigate tRe Aetieo aAEl EleterFAiAe WROtRor tRe prepesal is fer a projeet. 

16 WitRiA tR8 Ii Ela','6, tl=lo·,· sl=lall SOAEl a BBP',' of tl=leir deterFAiAatieA te tl=lo departFAOAt OAd tRe applioaAt. If tRe 

17 supervisers doterFAiAe tRat tRo prepesal is Aet a prejeet, tRe applioaAt FAa'(, upeA reeeipt ef writtoA Aetiee, 

18 prooeeEl witR tRo propesed aeth·it>,1• 

19 (2) If tRo supenisers deterFAiAo tRat tl=lo prepesal is fer a prejeet, tRe The department shall, within 

20 5 working days of receipt of the deterFAiAatieA notification, fl8af','- inform the supervisors whether the 

21 department requests an onsite inspection by a team. 

22 ~ill The supervisors shall call a team together within 20 days of receipt of the request of the 

23 department for an onsite inspection. A member of the team shall notify the supervisors in writing, within 

24 5 working days after notice of the call for an inspection, of Ai& the team member's waiver of participation 

25 in the inspection. If the department does not request an onsite inspection within the time specified ae&¥e 

26 in this subsection, the supervisors may denv, approve, or appreve modify the project er FAB'f FAal1e 

27 reeeFAFAOAdatieAS fer alterAatiYe plaAS. 

28 f4Hm Each member of the team shall recommend in writing, within iQ 30 days of the date of 

29 applieatieA inspection, denial, approval, or modification of the project to the supervisors. The applicant may 

30 waive participation in this recommendation. 

~!!;Ina Let1l•latlve COUlldl 
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+6H11 The supervisors shall review the proposed project and affirm, overrule, or modify the 

2 individual team recommendations and notify the applicant and team members, within 60 days of the date 

3 of application, of their decision. 

4 ~.!fil When a member of the team disagrees with the supervisors' aetieA, Re may ask decision, 

5 the team member shall request, within 5 working days of receipt of the supervisors' decision, that an 

6 arbitration panel as provided in 75-7-114 be appointed to hear the dispute and make a final written decision 

7 tROFeOA regarding the dispute. 

8 f-7Hfil Upon written Rotioo, witl=l a FeeemmeRElatieA e, alteFRati',10 fllBR, e•,· tl=lo supenis0Fs te tl=lo 

9 applieaRt, tl=lo applieaAt, ,,..,itl=liR 16 says, consent of the supervisors, the applicant shall notify the 

10 supervisors in writing within 15 days if Re the applicant wishes to proceed with the project in accordance 

11 with the FeeemFReRaatieRs er altorRatii,o plaRs. Ne werl( ma'( be eemmeReoa OR a projeet eefere tl=le eREI 

12 ef tl:lis 16 aay periea uRless ,...,,itteR permissieR is !liYeR e•,· all team memee,s. If tl=le wFittoR aeoisioR ef tile 

13 supeF'tisors appFOYOS tRe proposed flFejoot witl=lout FOOOFflFAeRaatioR OF altoFRati•.10 !llBR, tRO applieaRt FAa'/ 

14 preeeea witi:l ti:lo prejoet u13eR tile e1113iratieR ef 10 aa•1s afteF reooi13t ef tl=le aeeisieR supervisors' decision. 

15 Work may not be commenced on a project before the end of the 15-day waiting period unless written 

16 permission is given by all team members and the district. 

17 OOill The supervisors may extend, upon the request of a team member, the time limits provided 

18 in subsections 44+ lli and +&} ID wl=lero when, in their determination, the time provided is not sufficient to 

19 carry out the purposes of this part. The time extension may not, in total, exceed 1 year from the date of 

20 application. The applicant 5ReU must be notified, within 60 days of the date of application, of the initial time 

21 extension and 6AaU must be notified immediately of any subsequent time extensions. 

22 t9l,1fil ~le werlt Work on a project under this part may not take place without the written consent 

23 of the supervisors. 

24 (91 The team, in making its recommendation, and the supervisors, in denying, approving. or 

25 modifying, a project, shall determine: 

26 (al the purpose of the project: and 

27 (bl whether the proposed project is a reasonable means of accomplishing the purpose of the 

28 proposed project. To determine if the project is reasonable, the following must be considered: 

29 (i) the effects on soil erosion and sedimentation, considering the methods available to complete the 

30 project and the nature and economics of the various alternatives: 

~a,na Lf1t1/Slatlve councn 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

(ii) whether there are modifications or alternative solutions that are reasonably practical that would 

reduce the disturbance to the stream and its environment and better accomplish the purpose of the 

proposed project; 

(iii) whether the proposed project will create harmful flooding or erosion problems upstream or 

downstream; 

(iv) the effects on stream channel alteration; 

(v) the effects on streamflow, turbidity, and water quality caused by materials used or by removal 

of ground cover; and 

(vi) the effect on fish and aquatic habitat. 

( 1 0) If the supervisors determine that a proposed project or part of a proposed project should be 

modified. they may condition their approval upon the modification. 

111) The supervisors may not approve or modify a proposed project unless the supervisors 

determine that the purpose of the proposed project will be accomplished by reasonable means." 

15 Section 5. Section 75-7-113, MCA, is amended to read: 

1 6 "75-7-113. Emergencies -- procedure. ( 1) The provisions of this part do not apply to those actions 

17 wl=!iel=t that are necessary to safeguard life or property, including growing crops, during periods of 

18 emergency. The person responsible for a ,:,rejeet taking action under this section shall notify the supervisors 

19 in writing within 1 5 days of the action taken as a result of an emergency. 

20 (2) The emergency notice given under subsection ( 1 l must contain the following information: 

21 ffi:(al the location of the action taken; 

22 fiit(b) a general description of the action taken; 

23 ffiit(cl the date on which the action was taken; and 

24 (dl an explanation of the emergency causing the need for the action taken. 

25 .@l +Re If the supervisors determine that the action taken meets the definition of a project. the 

26 supervisors shall send one copy of the notice, within 5 working days of its receipt, to the department. 

27 ~ill A team, called together as described in 76 7 112(6) 75-7-112(2), shall make an onsite 

28 inspection anel ineli•~iel1:1al wriuen reperts te the s1:1per¥isers within 60 ela'J'S, gi\•ing its ebservatiens anel 

29 epiniens en tho omorgonov ,:,rojeet within 20 days of receipt of the emergency notice. 

30 ( 4) If tho same or a similar emergeney eoe1:1rs te the same a,:,plieant mere than enee within a ii year 

~na Let1lslatl11e Council 
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1 poFioel, tl=lo s1:1poF¥isoFs ol=lall FOE!l:IBSt tl=lo toaFA FAeFAborn te iRel1:1elo iR tl=loir reperts a EloterFfliRatioR of tl=lo 

2 valielit'( of tl=lo OFflOF§ORo;· aetieR aRel te aseeFtaiR tl=le feasibilit•, ef a FflBFB peFFflaReRt oel1:1tieR te tl=le 

3 eFflOF§ORS'J'. 

4 (!j) Tl=lo Sl:IPOFYiSBFS sl=lall EloteFFfliRO tl=lo feasibilit>; ef a FABFe perFAaReRt sel1:1tiBR aRel sl=lall, witl=liR 

5 ao ela•rs, FeeoFAFAeREI tl=lat tl=le perseA p1:1t tl=le sel1:1tieR iRte offeet witl=liR a reasenable perieEI of tiFfle as 

6 eleterFAiReel b•, tl=le s1:1pervisers. Fail1:1re ef tl=le perseR te p1:1t tl=lat sel1:1tieR iRto effeet is Rot a vielatieR ef tl=lis 

7 part 1:1Rless a s1:1bseq1:1eRt eFAergeRe>; aetieR res1:1lts freFA ti'lis fail1:1ro. 

8 (el 1Jl/l=leR a FAeFAber ef tl=le teaFA er tl=le applieaRt elisagrees wit!=! tl=lo s1:1per¥isers' reeeFAFAeRElatieR, 

9 !=le R'la;· asll tl=lat aR arbitratieR paRel as pre¥ieloel iR 7e 7 11 4 be ap,:,eiAteel te lciear tl=le elis,:,1:1te aAel FAalle 

10 a fiAal writteR eleeisioA tl=lereeR. 

11 (5) Each member of the team shall recommend in writing, within 30 days of the date of the 

12 emergency notice, denial, approval, or modification of the project. 

13 (6) The supervisors shall review the emergency project and affirm, overrule, or modify the 

14 individual team recommendations and notify the applicant and team members of their decision within 60 

15 days of receipt of the emergency notice. 

16 (7) A person who has undertaken an emergency action that is denied or modified shall submit 

1 7 written notice, as provided in 75-7-111, to obtain approval pursuant to 75-7-112 to mitigate the damages 

18 to the stream caused by the emergency action and to achieve a long-term solution, if feasible, to the 

19 emergency situation. Notice under this subsection must be filed within 90 days after the supervisors' 

20 decision. 

21 (8) When a member of the team disagrees with the supervisors' decision of an emergency action, 

22 the team member shall request that an arbitration panel, as provided for in 75-7-114, be appointed to hear 

23 the dispute and to make a final written decision on the dispute. 

24 (9) The failure of a person to perform the following subjects the person to civil and criminal 

25 penalties under 75-7-123: 

26 (a) failure to provide emergency notice under subsection ( 1 ); 

27 (b) failure to submit a notice of the project under subsection (7); or 

28 {c) failure to implement the terms of a supervisors' decision for the purpose of mitigating the 

29 damage to the stream caused by the emergency action and of achieving a permanent solution, if feasible, 

30 to the emergency situation." 

~na Leolslatlve Coundl 
- 6 - HB 478 



54th Legislature HB0478.03 

Section 6. Section 75-7-114, MCA, is amended to read: 1 

2 

3 

4 

5 

6 

7 

"75-7-114. Arbitration panel ·· selection. The arbitration panel shall consist of three members 

chosen by the senior judge of the judicial district in which the dispute takes place. The members ~ must 

be residents of that judicial district at the time of selection. This panel shall sit for only that period of time 

necessary to settle the dispute before it and will review the proposed project in line with the arbitration 

agreement and the policy set forth in 75-7-102." 

8 Section 7. Section 75-7-117, MCA, is amended to read: 

9 "75-7 -117. Rules·· minimum standards •· arbitration agreement. ( 11 The board of natural resources 

10 and conservation, after consultation with the association of conservation districts, shall adopt and may ffefft 

11 tiFRe te tiFRe revise rules setting minimum standards and guidelines for the purposes of this part. 

12 ( 2) The supervisors of each district shall adopt and may fFeFR tiFRe te tiFRe revise by resolution after 

13 a public hearing rules setting standards and guidelines for projects and exclusions within their districts 

14 ~ that meet, exceed, or are not covered by the minimum standards set by the board under subsection 

15 ( 1 ). 

16 (3) The department of natural resources and conservation. after consultation with the association 

17 of conservation districts, shall prepare an arbitration agreement for use by the conservation districts. The 

18 arbitration agreement must contain provisions for: 

19 (al the appointment of arbitrators; 

20 (b) the exercise of power by the arbitrators: 

21 (cl an arbitration hearing process, including time and place for hearing, notification. presentation 

22 of witnesses and evidence, cross-examination, subpoenas, depositions. and the issuance of the award or 

23 change of award; and 

24 (d) the fees and expenses of arbitration." 

25 

26 Section 8. Section 75-7-121, MCA, is amended to read: 

27 "75-7-121. ,hutieial ,e·.iew Review. f:li Any review of final action uAEler ti=lis part FRB'( ee appealeEI 

28 witi=liA ao Ela•(s te ti=le ElistFiet eeurt by the supervisors under 75-7-112 or 75-7-113 must be by arbitration. 

29 Judicial review of an arbitration action is under the provisions of Title 27, chapter 5, part 3. 

30 (2) A geYerAiAg eeElv ti=lat ereYails iA eiti=ler a suit fer aeateFReAt ef a euelie Auisanee e, ti=le 

~,na LeglsJatlve coundl 
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1 

2 

3 

eelleetien ef eiYil eenalties 1:1nder tl=lie el=laeter is entitles te eelleet tl=le eests ef aeating tl=le n1:1isanee er 

eolleetiRq tRe eiYil eeAalties aAel a•H:orney foes ine1:1rreel By the goverRina Boey in the aetien." 

4 Section 9. Section 75-7-122, MCA, is amended to read: 

5 "75-7-122. Public nuisance. Except for emergency action, a project engaged in by any person 

6 without prior approval or activities performed outside the scope of written consent of the supervisors, as 

7 prescribed in this ~ chapter. is declared a public nuisance and subject to proceedings for immediate 

8 abatement." 

9 

10 Section 10. Section 75-7-123, MCA, is amended to read: 

11 "75-7-123. l111tla1l11g 11,ejeet wi1heti1 ee11oe11t 11e11altiee Penalties -- restoration. Any 8 person 

12 initiatin!! who initiates a project without written consent of the supervisors. performs activities outside the 

13 scope of written consent of the supervisors. violates emergency procedures provided for in 75-7-113. or 

14 violates 75-7-106 is guilty of a misdemeanor and upon conviction shall be punished by a fine ef net less 

1 5 tl=lan ne er mere tl=ian not to exceed $500 or by a civil penalty ef net loss tl=ian ne er morn tl=ian NOT 

16 TO EXCEED $500 for each day that person continues to physically alter or modify the stream, and in 

1 7 addition, that person shall restore, at the discretion of the court, the damaged stream, as recommended 

18 by the team ans a1111re•ved e'( tl=ie supervisors, to as near its prior condition as possible." 

19 

20 NEW SECTIQ~I. Seetie11 12, C:eElillea1ieA iAetFtietieA. [Soetien 1) is intenaed te be eedified as an 

21 inte!jral 11art ef Title 7e, el=ia11ter 7, 11art 1, end tl=ie 13r0Yieiene ef Title 7e, el=ia13ter 7, 13art 1, a1313ly te 

22 [seetien 1 J. 

23 

24 NEW SECTION. Section 11. Effective dates. ( 1) [Sections 1 ti=IFBl:l!!l=i 3 and 10 tl=iro1:1!jl=i 12...1..c.J! 

25 AND 10 and this section) are effective on passage and approval. 

26 (2) [Sections 4 tl=iro1:1!jl=i Q 3 THROUGH 81 are effective October 1, 1995. 

27 -END-

~,na Le11l:slatlve ,:oundl 
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SENATE STANDING COMMITTEE REPORT 

MR. PRESIDENT: 

Page 1 of 2 
March 18, 1995 

We, your committee on Natural Resources having had under 
consideration HB 478 (third reading copy -- blue), respectfully 
report that HB 478 be amended as follows and as so amended be 
concurred in. 

Signed : -:--l--=-,-~....,........~-:::-1?------,-~c-,----,:(7,--,:--. ~ 
Senator Lorents Grosfield, hair 

That such amendments read: 

1. Page 2, line 5 and 6. 
Strike: "AN ADVERSE" on line 5 
Insert: "a" 
Strike: "DUE" on line 5 through "SEDIMENTATION" on line 6 

2. Page 2, line 7 and 8. 
Strike: "customary" on line 7 through "facilities" on line 8 

3. Page 2, lines 9 through 12. 
Strike: subsections (i) and (ii) in their entirety 
Insert: "(i) an activity for which a plan of operation has been 

submitted to and approved by the district. Any modification 
to the plan must have prior approval of the district. 
(ii) customary and historic maintenance and repair of 
existing irrigation facilities that do not significantly 
alter or modify the stream in contravention of 75-7-102." 

4. Page 2, line 13. 
Following: "banks" .~ 
Insert: "except a stream or river that has been designated by 

district rule as not having significant aquatic and riparian 
attributes in need of protection or preservation under 75-7-
102" 

5. Page 3, line 5. 
Following: "notice of the" 
Insert: "proposed 11 

6. Page 3. 
Following: line 9 
Insert: "(4) The district may authorize a representative to 

accept notices of proposed projects.'' 

7. Page 3, line 12. 
Following: "notice of a" 
Ins/t: "proposed" 

ny Amd. Coord. "2 Sec. of Senate 
L. GRo s.ci~L/3 

Senator Carrying Bill 631159SC.SPV 



8. Page 3, line 13. 
Following: ''district'' 

Page 2 of 2 
March 18, 1995 

Insert: ''or the district's authorized representative'' 
Strike: "proposed" 
Following: ''project.'' 
Insert: "If at any time during the review process the supervisors 

determine that provisions of this part do not apply to a 
notice of the proposed project, the applicant may proceed 
upon written notice of the supervisors." 

-END-

631159SC.SPV 
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2 

3 

HOUSE BILL NO. 478 

INTRODUCED BY STORY, MCCANN, KNOX 

4 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE NATURAL STREAMBED AND LAND 

5 PRESERVATION ACT; AMENDING SECTIONS 75-7-103, 75-7--106, 75-7-111, 75-7-112, 75-7-113, 

6 75-7-114, 75-7-117, 75-7-121, 75-7-122, AND 75-7-123, MCA; AND PROVIDING EFFECTIVE DATES." 

7 

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

~lE'N SECTION. SeetieR 1. ERteFiRg laREls. ( 11 E>ESSflt as flFSYided in subseotien (2), a suf)er,•isor. 

an emf)loyee, or a ref)resentatiYe of tFte distriet may not enter land 1,YitReut f)ermission ef tRe landewner 

er tFte lande·,•,•ner's agent. 

(2) (al A suf)er~•iser, an emf)leyee, or a ref)resentatiYe of tRo distriet WRo is autRori2ed by a 

suf)ervisor of the distriet may: 

(i) onteF land owned or eontrelled 13·~ an af)f)lieant to insf)eet a flFOjeet or eonstroction of ,•.orl(S 

flFOfl0S9d b',' tRO af)f)lieant; OF 

(ii) enter lane! owned er eontFolloel 13y an alleged 11ielator to determine eomf)lianee witR tRis f)art. 

(a) TRe eistriet sl'lall §i,•e reasonable netiee to tFte landowner ef its intentien ta enter Uflen tAe land 

unaer tRo flFOVisiens of tRis sul3seetien (2). 

(6) TRe distFiet is resf)onsil3Ie fer aetual dama§OS ta flFO!:JOrtv as a result of earrying aut tFte 13ur13ese 

ef tRis seetien. 

23 Section 1. Section 75-7-103, MCA, is amended to read: 

24 "75-7-103. Definitions. As used in this part, the following definitions apply: 

25 (1) "Applicant" means any person presenting notice of a project to the supervisors. 

26 (2) "Department" means the Montana department of fish, wildlife, and parks. 

27 (3) "District" means~ 

28 @la conservation district under Title 76, chapter 15, in which the project will take place; 

29 i!2J. a grass conservation district under Title 76, chapter 16, where Re~ conservation district ffiff5ts-; 

30 does not exist; or 

~na Legislative Coundl 
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1£l. the board of county commissioners in a county where a district does not exist. 

2 (4) "Person" means any nat1c1ral J:!ersen individual, corporation, firm, partnership, association, or 

3 other legal entity not covered under 87-5-502. 

4 (5) (a) "Project" means a physical alteration or modification of a stream in the state of Montana 

5 Wffi€fl that results in a signifieant A~l /'.El\teRSe A change in the state of the stream ElUe TO SOIL eROSION 

6 OR SeEllMe~H/\TIO~l in oontravontien of 7!i 7 102. 

7 (b) Project does not include e1c1stomar•r ans i=liMorie maintenanee ans reJ;lair of Ol!istiAl'J irri€Jation 

8 iaeilities: 

9 (il that ae net signifieantly alter or rneaif·,· the stream in eentra•;ention of 71i 7 102; or 

1 o (ii) for wi=lioi=l a J:!lan oi ann1c1al SJ:!eratien has seen s1c1emittoa ta ans aJ:!J:!FOvea B'f the aistriet. Ti=le 

11 J;!lan is suejeet te f1:1t1:1re revie•,•., and aJ:!proval lly the distriet at its ef;ltien. /'.ny meaifieatien te the J;!lan m1c1st 

12 i=laYe J;lrier aJ:!J:!FOYal of ti=le distriet. 

13 (I) AN ACTIVITY FOR WHICH A PLAN OF OPERATION HAS BEEN SUBMITTED TO AND 

14 APPROVED BY THE DISTRICT. ANY MODIFICATION TO THE PLAN MUST HAVE PRIOR APPROVAL OF 

15 THE DISTRICT. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

(II) CUSTOMARY AND HISTORIC MAINTENANCE AND REPAIR OF EXISTING IRRIGATION 

FACILITIES THAT DO NOT SIGNIFICANTLY ALTER OR MODIFY THE STREAM IN CONTRAVENTION OF 

75-7-102. 

(6) "Stream" means any natural perennial-flowing stream or river, its bedL and its immediate banks 

EXCEPT A STREAM OR RIVER THAT HAS BEEN DESIGNATED BY DISTRICT RULE AS NOT HAVING 

SIGNIFICANT AQUATIC AND RIPARIAN ATTRIBUTES IN NEED OF PROTECTION OR PRESERVATION 

UNDER 75-7-102. 

(7) "Supervisors" means the board of supervisors of a conservation district, the directors of a grass 

conservation district, or the board of county commissioners where a proposed project is not within a 

district. 

(8) "Team" means one representative of the supervisors, one representative of the department, 

and the applicant or flis the applicant's representative. 

(9) "Written consent of the supervisors" means a written decision of the supervisors approving a 

project and specifying activities authorized to be performed in completing the project." 

~na Leg/stative coundt 
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Section 2. Section 75-7-106, MCA, is amended to read: 

2 "75-7-106. Junked motor vehicles as reinforcement prohibited -- penalty. (1) It is unlawful to place 

3 junked motor vehicles or the body portion of junked motor vehicles between l=iigl'I y,•ater the channel banks 

4 of any stream or to reinforce banks of a stream with 5tlffi junked motor vehicles or the body portion of sttelt 

5 junked motor vehicles. 

6 12) A person who willfully violates subsection (1) is 91:1ilt•t of a ffliseloFAoaAor aAel upori eOAYietioA 

7 sl'lall so fiAoel Rot to e>rnoed $2e0, impriseAed iA tl=ie aeuAt'f jail fer a terffl Aet to e>ieeeel 30 days, or be-tR 

8 subject to penalties as provided in 75-7-123. 

9 (3) A parse A ••••l'le Yielates sueseotieA (1 l sl'lall ee suejeot to a oi\lil poAalty ef Rot fflore tl=iaA $e0. 

10 Eael=i day upeA 'NRieh a ,·ielatieA eeems is a separate YielatioA." 

11 

12 Section 3. Section 75-7-111, MCA, is amended to read: 

13 "75-7-111. Notice of project. (1) A person planning to engage in a project shall present written 

14 notice of the PROPOSED project to the supervisors before any portion of the project takes place. 

15 (2) The notice ~ must include the location, general description, and preliminary plan of the 

16 project. 

1 7 (3) At the time of filing a notice of the proposed project under subsection ( 1), the applicant shall 

18 sign an arbitration agreement as provided in 75-7-117. 

19 14) THE DISTRICT MAY AUTHORIZE A REPRESENTATIVE TO ACCEPT NOTICES OF PROPOSED 

20 PROJECTS." 

21 

22 Section 4. Section 75-7-112, MCA, is amended to read: 

23 "75-7-112. Procedure for considering projects -- team. 11) Upon acceptance of a notice of a 

24 PROPOSED project, the district OR THE DISTRICT'S AUTHORIZED REPRESENTATIVE shall, within 10 

25 working days, notify the department of the eroeesed project. IF AT ANY TIME DURING THE REVIEW 

26 PROCESS THE SUPERVISORS DETERMINE THAT PROVISIONS OF THIS PART DO NOT APPLY TO A 

27 NOTICE OF THE PROPOSED PROJECT, THE APPLICANT MAY PROCEED UPON WRITTEN NOTICE OF THE 

28 SUPERVISORS. Tl'le super,1is0rs sl=iall reoeiYe all Aetiees ef preposed 13roj00ts witl'liA tl=ieir district. Tl=iey 

29 shall, withiA 6 days ef reeeipt ef a Aotioo, 011amiA0 aAd iAYestigate the Aetioo aAel eloterffliAO whetl'ler tl'le 

30 prepesal is fer a projeet. WithiA tl'lo e days, tl=io~• shall seAd a ee13y ef their eletermiAatieA to tl'le elepartffleAt 

~na Leglslatlve couneu 
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ana the appliea11t. If the s1,1per>,isers Eietermine that the prepesal is net a 13rejeet, the applieant may, upen 

2 reeeipt ef written netiee, preeeea with the propesed aetivity. 

3 (2) If the supervisors determine that the proposal is fer a projeet, the The department shall, within 

4 5 working days of receipt of the determinatien notification, A&My inform the supervisors whether the 

5 department requests an onsite inspection by a team. 

6 fa+ill The supervisors shall call a team together within 20 days of receipt of the request of the 

7 department for an onsite inspection. A member of the team shall notify the supervisors in writing, within 

8 5 working days after notice of the call for an inspection, of f\is the team member's waiver of participation 

9 in the inspection. If the department does not request an onsite inspection within the time specified amwe 

1 0 in this subsection, the supervisors may deny, approve, or appreve modify the project er may mal(e 

11 reeemmendatiens fer alternative plans. 

12 f4H.fil Each member of the team shall recommend in writing, within W 30 days of the date of 

13 applieation inspection, denial, approval, or modification of the project to the supervisors. The applicant may 

14 waive participation in this recommendation. 

15 +e+HJ. Tho supervisors shall review the proposed project and affirm, overrule, or modify the 

16 individual team recommendations and notify the applicant and team members, within 60 days of the date 

1 7 of application, of their decision. 

18 AAJ.fil When a member of the team disagrees with the supervisors' aetion, he A'lay aslt decision, 

19 the team member shall request, within 5 working days of receipt of the supervisors' decision, that an 

20 arbitration panel as provided in 75-7-114 be appointed to hear the dispute and make a final written decision 

21 thereon regarding the dispute. 

22 f7Hfil Upon written netiee, with a reeommendatien er alternative plan, ey the su13ervisors to the 

23 applieant, tho applieant, within 1 e aa•rs, consent of the supervisors, the applicant shall notify the 

24 supervisors in writing within 15 days if M the applicant wishes to proceed with the project in accordance 

25 with the reeommendations or alternati•,e plans. ~lo work may ee eemmeneed en a 13rejeet eefere the ena 

26 et this 1 e day perioEI unless written permissien is given ev all team memeers. If the written Eieeision ef the 

2 7 supervisors apwe11es the prefloseEI projeet witheut reeommenElatien er alternatiYe plan, the ap13lieant may 

28 flF □ eeed with the projeet u13on tho expiration of 10 Eiays after reeeipt of the deeision supervisors' decision. 

29 Work may not be commenced on a proioct before the end of the 15-day waiting period unless written 

30 permission is given by all team members and the district. 

~na Leg/stative counc/1 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

1 5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

f8tlli The supervisors may extend, upon the request of a team member, the time limits provided 

in subsections {4+ J1l. and tel- ill Wfl6f8 when, in their determination, the time provided is not sufficient to 

carry out the purposes of this part. The time extension may not, in total, exceed 1 year from the date of 

application. The applicant SflaH must be notified, within 60 days of the date of application, of the initial time 

extension and SflaH must be notified immediately of any subsequent time extensions. 

AAifil Ne werl( Work on a project under this part may not take place without the written consent 

of the supervisors. 

(9) The team, in making its recommendation, and the supervisors, in denying, approving, or 

modifying, a project, shall determine: 

(a) the purpose of the project; and 

lb) whether the proposed project is a reasonable. means of accomplishing the purpose of the 

proposed project. To determine if the project is reasonable, the following must be considered: 

Ii) the effects on soil erosion and sedimentation, considering the methods available to complete the 

project and the nature and economics of the various alternatives; 

Iii) whether there are modifications or alternative solutions that are reasonably practical that would 

reduce the disturbance to the stream and its environment and better accomplish the purpose of tl-\e 

proposed project; 

(iii! whether the proposed project will create harmful flooding or erosion problems upstream or 

downstream; 

liv) the effects on stream channel alteration; 

Iv) the effects on streamflow, turbidity, and water quality caused by materials used or by removal 

of ground cover; and 

(vi) the effect on fish and aquatic habitat. 

( 10) If the supervisors determine that a proposed project or part of a proposed project should be 

modified. they may condition their approval upon the modification. 

(11) The supervisors may not approve or modify a proposed project unless the supervisors 

determine that the purpose of the proposed project will be accomplished by reasonable means." 

Section 5. Section 75-7-113, MCA, is amended to read: 

"75-7-113. Emergencies -- procedure. 11) The provisions of this part do not apply to those actions 

~na Le11lslatlve council 
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1 wfliel:f that are necessary to safeguard life or property, including growing crops, during periods of 

2 emergency. The person responsible for a prejeot taking action under this section shall notify the supervisors 

3 in writing within 15 days of the action taken as a result of an emergency. 

4 (2) The emergency notice given under subsection ( 1) must contain the following information: 

5 ++Ha) the iocation of the action taken; 

6 @(bl a general description of the action taken; 

7 @(c) the date on which the action was taken; and 

8 (d) an explanation of the emergency causing the need for the action taken. 

9 .@l :i:oo If the supervisors determine that the action taken meets the definition of a project, the 

1 O supervisors shall send one copy of the notice, within 5 working days of its receipt, to the department. 

11 rni±l. A team, called together as described in 7s 7 112(a) 75-7-112(2). shall make an onsite 

1 2 inspection aAd iAdiviel1:1al writteA reperts ta the s1:1pervisers withiA ao days, giYiAg its eesoP,1ati0As aAd 

13 epiAieAs eA the emergeAO't' prejeot within 20 days of receipt of the emergency notice. 

14 14) If the same er a similar ernergeAG'f 0oe1:1rs ta tl'le same applioaAt rnere tRaA oAee ·,vithiA a e year 

15 peried, the s1:1pervisers shall rel'j1:10st the team memeers ta iAsl1:1do iA their reports a determiAatien ef the 

16 validity ef the emergency astien and to aseertain the feasieilit•r ef a more permaAent sel1:1ti0A ta tl'le 

17 omergene•,. 

18 (s) The s1:1pervisors shall determine tl'le feasieility ef a mere pernianent sel1:1tien and sl:lall, ,\·itl:lin 

19 ao da,·s, reeomniend tl'lat tl'le person p1:1t tl'le solution into offeet within a reasonaelo period of time as 

20 eleterfflined ey tl'le s1:1peP<isors. Failure of the person to p1:1t that selution into effeet is not a violation of tl'lis 

21 part unless a suesel'j1:1ent emergeno11 action results frofft this failure. 

22 ~e) Wl'len a FAOA1Ber ef tl'le team or the applieaAt Elisagrees with tho supervisors' reoommeAdation, 

23 he may ask tl:lat an areitratioA panel as provided in 7s 7 114 ee appointed to hear tl'lo disp1:1te aAd make 

24 a final written Eloeision tl'lereon. 

25 (5) Each member of the team shall recommend in writing, within 30 days of the date of the 

26 emergency notice, denial, approval, or modification of the project. 

27 (6) The supervisors shall review the emergency project and affirm, overrule, or modify the 

28 individual team recommendations and notify the applicant and team members of their decision within 60 

29 days of receipt of the emergency notice. 

30 (7) A person who has undertaken an emergency action that is denied or modified shall submit 

~na Ler,lslatlve council 
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1 written notice, as provided in 75-7-111, to obtain approval pursuant to 75-7-112 to mitigate the damages 

2 to the stream caused by the emergency action and to achieve a long-term solution. if feasible to the 

3 emergency situation. Notice under this subsection must be filed within 90 days after the supervisors' 

4 decision. 

5 (8) When a member of the team disagrees with the supervisors' decision of an emergency action, 

6 the team member shall request that an arbitration panel, as provided for in 75-7-114, be appointed to hear 

7 the dispute and to make a final written decision on the dispute. 

8 (9) The failure of a person to perform the following subjects the person to civil and criminal 

9 penalties under 75-7-123: 

10 (a) failure to provide emergency notice under subsection (1); 

11 (b) failure to submit a notice of the project under subsection (7); or 

12 (cl failure to implement the terms of a supervisors' decision for the purpose of mitigating the 

13 damage to the stream caused by the emergency action and of achieving a permanent solution, it feasible, 

14 to the emergency situation." 

15 

16 Section 6. Section 75-7-114, MCA, is amended to read: 

17 "75-7-114. Arbitration panel -- selection. The arbitration panel shall consist of three members 

18 chosen by the senior judge of the judicial district in which the dispute takes place. The members s!=tal+ mus1 

19 be residents of that judicial district at the time of selection. This panel shall sit for only that period of time 

20 necessary to settle the dispute before it and will review the proposed project in line with the arbitration 

21 agreement and the policy set forth in 75-7-102." 

22 

23 Section 7. Section 75-7-117, MCA, is amended to read: 

24 "75-7-117. Rules -- minimum standards --arbitration agreement. (1) The board of natural resources 

25 and conservation, after consultation with the association of conservation districts, shall adopt and may ffem 

26 tiA'lo to tiA'lo revise rules setting minimum standards and guidelines for the purposes of this part. 

27 (2) The supervisors of each district shall adopt and may froA'I tiA'lo to tiA'lo revise by resolution after 

28 a public hearing rules setting standards and guidelines for projects and exclusions within their districts 

29 ~ that meet, exceed, or are not covered by the minimum standards set by the board under subsection 

30 (1 I. 

~na Le11lslatl11e coune/1 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

(3) The department of natural resources and conservation, after consultation with the association 

of conservation districts, shall prepare an arbitration agreement for use by the conservation districts. The 

arbitration agreement must contain provisions for: 

(a) the appointment of arbitrators; 

(b) the exercise of power by the arbitrators; 

(c) an arbitration hearing process, including time and place for hearing, notification, presentation 

of witnesses and evidence, cross-examination, subpoenas, depositions, and the issuance of the award or 

change of award; and 

(d) the fees and expenses of arbitration." 

Section 8. Section 75-7-121, MCA, is amended to read: 

"75-7-121. Judieial re\•iev., Review. :H± Any review of final action under this 13art n,a•r be a1313ealed 

within 30 days to the distrist seurt by the supervisors under 75-7-112 or 75-7-113 must be by arbitration. 

Judicial review of an arbitration action is under the provisions of Title 27, chapter 5, part 3. 

(2) A ae•ternina bed•t that preYails in either a suit fer abaten,ent of a publie nuisanee or the 

eelleetien ef eivil penalties LIFiEler this ehapter is entitled ts eelleet the eosts of abatina the nuisanse er 

sellestina the sivil penalties and atterney fees insurred b•t the aovernina bed\· in the astien." 

19 Section 9. Section 75-7-122, MCA, is amended to read: 

20 "75-7-122. Public nuisance. Except for emergency action, a project engaged in by any person 

21 without prior approval or activities performed outside the scope of written consent of the supervisors. as 

22 prescribed in this t:taf-t chapter, is declared a public nuisance and subject to proceedings for immediate 

23 abatement." 

24 

25 

26 

27 

28 

29 

30 

Section 10. Section 75-7-123, MCA, is amended to read: 

"75-7-123. Initiating projeot without oonsent penalties Penalties -- restoration. Afty 6 person 

initiating who initiates a project without written consent of the supervisors, performs activities outside the 

scope of written consent of the supervisors, violates emergency procedures provided for in 75-7-113, or 

violates 75-7-106 is guilty of a misdemeanor and upon conviction shall be punished by a fine et not less 

than $2e er n,ore thaA not to exceed $500 or by a civil penalty of Rot loss than $2e er n,ore than NOT 
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TO EXCEED $500 for each day that person continues to physically alter or modify the stream, and in 

2 addition, that person shall restore, at the discretion of the court, the damaged stream, as recommended 

3 by the teaffl an El a1313Fe¥eEl 13',' ti:le supervisors, to as near its prior condition as possible." 

4 

5 ~IEW SECTION. SeetieR 12. CeEliJieatieR iRstn1etieR. [Seetien 11 is intenEleEl te 13e eeElifieEl as an 

6 inte9ral 13art ef Title 76, el:la13t0F 7, 13art 1, anEl tl:lo 13rovisions of Title 76, eha13ter 7, 13art 1, a1313ly te 

7 [seetien 1]. 

8 

9 NEW SECTION. Section 11. Effective dates. (1 l [Sections 1 tl:lrou9h 3 anEl 10 tl:lrou~..2..._jt 

10 AND 10 and this section] are effective on passage and approval. 

11 (2) [Section!> 4 tl:lrou9h 9 3 THROUGH 8] are effective October 1, 1995. 

12 -END-
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