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BiLL NO. 1
INTRODUCED BY 5/'/5"““’7 Y1 /..’!.44,--- Kv\ o<

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE NATURAL STREAMBED AND LAND

PRESERVATION ACT; AMENDING SECTIONS 75-7-103, 75-7-106, 75-7-111, 75-7-112, 75-7-113,
75-7-114, 75-7-117, 75-7-121, 76-7-122, AND 75-7-123, MCA; AND PROVIDING EFFECTIVE DATES.”

BE iT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1, Entering lands. (1) Except as provided in subsection {2), a supervisaor,

an employee, or a representative of the district may not enter land without permission of the tandowner
or the landowner’s agent.

{2) {a) A supervisor, an employee, or a representative of the district who is authorized by a
supervisor of the district may:

i)y enter land owned or controlled by an applicant to inspect a project or construction of works
proposed by the applicant; or

(it) enter land owned or controlled by an alleged violator to determine compliance with this part.

(b) The district shall give reasonable notice to the landowner of its intention to enter upon the land
under the provisions of this subsection (2).

{3) The district is responsible for actual damages to property as a result of carrying out the purpose

of this section.

Section 2. Section 75-7-103, MCA, is amended to read:

"75-7-103. Definitions. As used in this part, the following definitions apply:

(1) “"Applicant” means any person presenting notice of a project to the supervisors.

(2) "Department" means the Montana department of fish, wildlife, and parks.

(3) "District” means;

{a) a conservation district under Title 76, chapter 15, in which the project will take place;

{b) a grass conservation district under Title 76, chapter 16, where ae a conservation district exists;

does not exist; or
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{c) the board of county commissioners in a county where a district does not exist.

{4) "Person” means any naturalpersen individual, corporation, firm, partnership, association, or
other legal entity not covered under 87-5-502.

(5) {a) “Project” means a physical alteration or modification of a stream in the state of Montana
whieh that results in a significant change in the state of the stream ir-eoRtraventione-F6-7102.

(b} Project does not include customary and historic maintenance and repair of existing irrigation
facilities:

(i} that do not significantly alter or modity the stream in-eontraventioneof-7b-7302; or

(i) for which a plan of annual operation has been submitted to and approved by the district. The
plan is subject to future review and approval by the district at its option. Any modification to the plan must
have prior approval of the district.

{6} "Stream" means any natural perennial-flowing stream or river, its bed, and its immediate banks.

(7) "Supervisors" means the board of supervisors of a conservation district, the directors of agrass
conservation district, or the board of county commissioners where a proposed project is not within a
district.

{8) "Team" means one representative of the supervisors, one representative of the department,
and the applicant or his the applicant’s representative.

(9) "Written consent of the supervisors" means a written decision of the supervisors approving a

project and specifying activities authorized to be performed in completing the project.”

Section 3. Section 75-7-106, MCA, is amended to read:
"75-7-106. Junked motor vehicles as reinforcement prohibited -- penalty. {1} It is unlawful to place
junked motor vehicles or the body portion of junked motor vehicles between high-water the channel banks

of any stream or to reinforce banks of a stream with sueh junked moter vehicles or the body portion of seeh

junked motar vehicles.

{2) A person who wibally violates subsection {1) is guity-ef-a-misdemoanor-and-uponconvictior
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Section 4. Section 75-7-111, MCA, is amended to read:

"75-7-111. Notice of project. (1} A person planning to engage in a project shall present written
notice of the project to the supervisors before any portion of the project takes place.

{2) The notice shal must include the location, general description, and preliminary plan of the
project.

{3) At the time of filing a notice of the proposed project under subsection (1), the applicant shall

sign an arbitration agreement as provided in 75-7-117."

Section 5. Section 75-7-112, MCA, is amended to read:

"75-7-112. Procedure for considering projects -- team. (1} Upon acceptance of a notice of a

project, the district shall, within 10 working days, notify the department of the proposed project. Fhe

{2 —H-the-supervisors-determine-that- the propesabsfora-project-the The department shall, within
5 working days of receipt of the determiratien notification, retiby inform the supervisors whether the

department requests an onsite inspection by a team.
+33(2) The supervisors shall call a team together within 20 days of receipt of the request of the
department for an onsite inspection. A member of the team shail notify the supervisors in writing, within

5 working days after notice of the call for an inspection, of his the team member’'s waiver of participation

in the inspection. If the department does not request an onsite inspection within the time specified abeve
in_this_subsection, the supervisors may deny, approve, or approve modify the project er—+ray—-make
ot IE | . lans.

{443} Each member of the team shall recommend in writing, within 88 30 days of the date of

appheatien inspection, denial, approval, or modification of the project to the supervisors. The applicant may
waive participation in this recommendation.
6+4] The supervisors shall review the proposed project and affirm, overrule, or modify the

individual team recommendations and notify the applicant and team members, within 60 days of the date
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of application, of their decision.
#6}(5) When a member of the team disagrees with the supervisors’ aetier—he-may—ask decision

the team member shall request, within 5 working days of receipt of the supervisors’ decision, that an

arbitration panel as provided in 75-7-114 be appointed to hear the dispute and make a final written decision

thereen regarding the dispute.

{#6) Upon written retice—with-arteeommendation-oralterrative-plan—bythe-supervisers-to-the

_ ; —withi _ consent of the superyisors, the applicant shall notify the

supervisors in writing within 15 days if fe the applicant wishes to proceed with the project in accordance

Wark may not be commenced on a project before the end of the 15-day waiting period unless written

permission is given by all team members and the district.

{84{(7) The supervisors may extend, upon the request of a team member, the time limits provided
in subsections 4 {3) and 64 {4) where when, in their determination, the time provided is not sufficient to
carry out the purposes of this pari. The time extension may not, in total, exceed 1 year from the date of
application. The applicant skalt must be notified, within 60 days of the date of application, of the initial time
extension and shaH must be notified immediately of any subseguent time extensions.

{8}1(8) Ne-werk Work on a project under this part may not take place without the written consent

of the supervisors.

{9} The team, in making its recommendation, and the supervisors, in denying, approving, or

modifying, a project, shall determine:

(a] the purpose of the project; and

(b} whether the proposed project is a reasonable means of accomplishing the purpose of the

proposed project. To determing if the project is reasonable, the following must be considered:

{i) the effects on soil erosion and sedimentation, considering the methods availabie to complete the

project and the nature and economics of the various alternatives;

{ii) whether there are modifications or alternative solutions that are reasonably practical that would

reduce the disturbance to the stream and its environment and better accomplish the purpose of the

/Z\\ (Montana Legisiative councli
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proposed project:

{iii} whether the proposed project will create harmful flooding or erosion problems upstream or

downstream;

{iv} the effects on stream channel alteration:

{v) the effects on streamflow, turbidity, and water gquality caused by materials used or by removal

of ground cover; and

(vi) the effect on fish and aquatic habitat.

(10} If the supervisors determine that a proposed project or part of a proposed project should be

modified, they may condition their approval upon the modification.

(11) The supervisors_may not approve or modify a proposed project unless the supervisors

determine that the purpose of the proposed project will be accomplished by reasonable means.”

Section 6, Section 75-7-113, MCA, is amended to read:

"75-7-113. Emergencies -- procedure. (1) The provisions of this part do not apply to those actions
which that are necessary to safeguard life or property, including growing crops, during periods of
emergency. The person responsible far a prejest taking action under this section shall natify the supervisors
in writing within 15 days of the action taken as a result of an emergency.

{2} The emergency notice given under subsection {1} must contain the following information:

{+{a) the location of the action taken;

Hi+{b) a general description of the action taken;

++(c) the date on which the action was taken; and

{d} an explanation of the emergency causing the need for the action taken.

(3) Fhe |f the supervisors determine that the action taken meets the definition of a project, the

supervisors shall send one copy of the notice, within 5 working days of its receipt, to the department.
£3+{4) A team, called together as described in #——3+23 75-7-112(2), shall make an onsite

inspection a
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{5) Each member of the team shall recommend in writing, within 30 days of the date of the

emergency notice, denial, approval, or modification of the project.

{6] The supervisors shall review the emergency project and affirm, overrule, or modify the

individual team recommendations and notify the applicant and team members of their decision within 60

days of receipt of the emergency natice.

(7) A person who has undertaken an emergency action that is denied or modified shall submit

written notice, as provided in 75-7-111, to obtain approval pursuant to 75-7-112 to mitigate the damages

to the stream caused by the emergency action and to _achieve a long-term solution, if feasible, to the

emergency situation. Notice under this subsection must be filed within 90 days after the supervisors’

decision.

{8) When_a member of the team disagrees with the supervisors’ decision of an emergency action,

the team member shall request that an arbitration panel, as provided for in 75-7-114, be appointed to hear

the dispute and toc make a final written decision on the dispute.

{9) The failure of a person to perform the following subjects the person to civil and criminal

penaities under 75-7-123:

{a) failure to provide emergency notice under subsection (1)

(b) failure to submit a notice of the project under subsection {7}: or

{c) failure to implement the terms of a supervisors’ decision for the purpose of mitigating the

damage to the stream caused by the emergency action and of achieving a permanent solution, if feasible,

to the emergency situation.”

Section 7. Section 75-7-114, MCA, is amended to read:
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"75-7-114. Arbitration panel -- seleétion. The arbitration panel shall consist of three membaers
chosen by the senior judge of the judicial district in which the dispute takes place. The membars shat must
be residents of that judicial district at the time of selection. This panel shail sit for only that period of time
necessary to settie the dispute before it and will review the proposed project in line with the arbitration

agreement and the policy set forth in 756-7-102."

Section 8. Section 75-7-117, MCA, is amended to read:

"75-7-117. Rules -- minimum standards -- arbitration agreement. (1} The board of natural resources

and conservation, after consultation with the association of conservation districts, shall adopt and may $rem
tirme-to-time revise rules setting minimum standards and guidelines for the purposes of this part.

{2) The supervisors ¢of each district shall adopt and may frem-time-to-tima revise by resolution after
a public hearing rules setting standards and guidelines for projects and exclusions within their districts
whieh that meet, exceed, or are not covered by the minimum sténdards set by the hoard under subsection
(1).

(3] The department of natural resources and conservation, after cansultation with the association

of conservatign districts, shall prepare an arbitration agreement for use by the conservation districts. The

arbitration agreement must contain provisions for:

{a) the appointment of arbitrators;

(b} the exercise of power by the arbitrators:

{c) an arbitration hearing process, including time and place for hearing, notitfication, presentation

of witnesses and evidence, cross-examination, subpoenas, depositions, and the issuance of the award or

change of award: and

(d) the fees and expenses of arbitration."”

Section 9. Section 75-7-121, MCA, is amended to read:

"75-7-121. Judicialreview Review. (1} Any review of final action wrderthis-pari-may-be-appealed

by the supervisors under 75-7-112 or 75-7-113 must be by arbitration.

Judicial review of an arbitration action is under the provisions of Title 27, chapter 5, part 3.

{2) A governing body that prevails in_either a suit for ahatement of a public nuisance or the

collection_of civil penalties under this chapter is entitled to collect the costs of abating the nuisance or
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collecting the civil penalties and attorney fees incurred by the governing body in the action.”

Section 10. Section 75-7-122, MCA, is amended to read:
"75-7-122. Public nuisance. Except for emergency action, a project engaged in by any person

without prior approval or activities performed outside the scope of written consent of the supervisors, as

prescribed in this part chapter, is declared a public nuisance and subject to proceedings for immediate

abatement.”

Section 11. Section 75-7-123, MCA, is amended to read:

"75-7-123. lnitiating-projest—without-oonrsent-—peohalties Penalties -- restoration. Axy A person

imEatPg who initiates a project without written consent of the supervisors, performs activities outside the

scope of written consent of the supervisors, violates emergency procedures provided for in 75-7-113, or

violates 75-7-106 is guilty of a misdemeanor and upon conviction shall be punished by a fine efpatless

than—$26-ormere-tran not 1o exceed $500 or by a civil penalty of not less than $25 or more than $500
for each day that person continues to physically alter or modify the stream, and in addition, that person
shall restore, at the discretion of the court, the damaged stream, as recommended by the tear—and

approved-by-the supervisors, to as near its prior condition as possible.”
NEW SECTION, Section 12. Codification instruction. [Section 1] is intended to be codified as an
integral part of Title 75, chapter 7, part 1, and the provisions of Title 75, chapter 7, part 1, apply to

fsection 1].

NEW SECTION. Section 13. Effective dates. (1) [Sections 1 through 3 and 10 through 12 and

this section] are effective on passage and approval.
{2} [Sections 4 through 9] are effective October 1, 1995,
-END-

-8-
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STATE OF MONTANA - FISCAL NOTE

Fiscal Note for HB0478, as introduced

DESCRIPTION OF PROPOSED LEGISLATION:
This bill generally revises the Natural Streambed and Land Preservation Act.

ASSUMPTIONS: !
1. The Conservation Districts Bureau, Department of Natural Rescurces and Conservation,

will work with the conservation districtse around the state to prepare new rules, forms,
and an arbitration agreement for use by conservation districts.

2. The Conservation Districtse Bureau will use existing staff and operating budget to
pursue the effort. There ghould be no fisgcal impact.
3. The Department of Figh, Wildlife and Parks’ role and responeibilities relative to the

Natural Streambed and Land Preservation Act are not changed by this bill. There will
be no fiscal impact to the department.

FISCAL IMPACT.
None.

EFFECT ON COUNTY OR OTHER LOCAL REVENUES OR EXPENDITURES:
None. Local conservation districts will have a workload similar to that under the current
streambed law.

LONG-RANGE EFFECTS OF PROPQSED LEGISLATION:
This should allow the 310 permit process to be more efficient.

Q@M im.—-( 2-15-4 Y %K%@/ﬁﬂf

DAVE LEWIS, BUDGET DIRECTOR DATE ROBERT STORY, PRIMARY SPONSOR DATE
Office of Budget and Program Planning

Fiscal Note for HBE0478, as introduced

HB 418
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APPROVED BY COM ON
NATURAL RESOURCES

HOUSE BILL NO. 478
INTRODUCED BY STORY, MCCANN, KNOX

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE NATURAL STREAMBED AND LAND

PRESERVATION ACT; AMENDING SECTIONS 75-7-103, 75-7-106, 75-7-111, 75-7-112, 75-7-113,

75-7-114, 75-7-117, 75-7-121, 75-7-122, AND 75-7-123, MCA; AND PROVIDING EFFECTIVE DATES."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Entering lands. (1} Except as provided in subsection (2), a supervisor,

an employee, ar a representative of the district may not enter land without permission of the landowner
or the landowner’s agent.

{2) (a) A supervisor, an employee, or a representative of the district who is authorized by a
supervisor of the district may:

(i) enter land owned or controlled by an applicant to inspect a project or construction of works
proposed by the applicant; or

(i) enter land owned or controlled by an alleged violator to determine compliance with this part.

{b) The district shall give reasonable notice to the landowner of its intention to enter upon the land
under the provisions of this subsection (2).

(3) The district is responsible for actual damages to property as a result of carrying out the purpose

of this section.

Section 2. Section 75-7-103, MCA, is amended to read:

"75-7-103. Definitions. As used in this part, the following definitions appiy:

(1) "Applicant” means any pervson presenting notice of a project to the supervisors,

(2) "Department” means the Montana department of fish, wildlife, and parks.

(3) "District” means;

{a) a conservation district under Title 76, chapter 15, in which the project will take place;

{b) a grass conservation district under Title 76, chapter 16, where pre a conservation district exdsts

does not exist; or

-1 - HB 478
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1 (c) the board of county commissioners jn a county where a district does not exist.
2 {4} "Person" means any fatura-perses individual, corporation, firm, partnership, association, or
3 other legal entity not covered under 87-5-502.
4 {5} {(a) "Project" means a physical alteration or modification of a stream in the state of Montana
5 whieh that results in a-sigrifieant AN ADVERSE change in the state of the stream DUE TO SOIL ERQOSION
6 OR SEDIMENTATION inceptraventionof 75743102,
7 (b} Project does not include customary and historic maintenance and repair of existing irrigation
8 facilities:
9 {i) that do not significantly alter or modify the stream ir-centravention-ef-7+6-71-302; or
10 {iy for which a plan of annual operation has been submitted to and approved by the district. The
11 plan is subject to future review and approval by the district at its option. Any modification to the plan must
12 have prior approval of the district.
13 (6) "Stream” means any natural perennial-flowing stream or river, its bed, and its immediate banks.
14 (7} "Supervisors" means the board of supervisors of a conservation district, the directors of a grass
15 conservation district, or the board of county commissioners where a proposed project is not within a
16 district.
17 (8) "Team" means one representative ot the supervisors, one representative of the department,
18 and the applicant or kis the applicant’s representative.
19 (9) "Written consent of the supervisors'” means a written decision of the supervisors approving a
20 project and specifying activities authorized to be performed in completing the project.”
21
22 Section 3. Section 75-7-1086, MCA, is amended to read:
23 "75-7-106. Junked motor vehicles as reinforcement prohibited -- penalty. (1) It is unlawfu! to place
24 junked motor vehicles or the body portion of junked motor vehicles between high-water the channel banks
25 of any stream or to reinforce banks of a stream with sueh junked motor vehicles or the body portion of saeh
26  junked motor vehicles.
27 (2) A person who willfully violates subsection (1) is guilty-af-a-misdemeanorand-upon-cerviction
28 ; : 50— immp in-the-countyail for-a-term-not-to-oxoeed-30-days—erboth
29
30

,@/ -2- HB 478
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Section 4. Section 75-7-111, MCA, is amended to read:

"75-7-111. Notice of project. (1) A person planning to engage in a project shall present written
notice of the project to the supervisors before any portion of the project takes place.

{2) The notice shal must include the location, general description, and preliminary plan of the
project.

(3) At the time of filing a notice of the proposed project under subsection (1), the applicant shal!

sign_an_arbitration agreement as provided in 76-7-117."

Section 5. Section 75-7-112, MCA, is amended 1o read:

"75-7-112. Procedure for considering projects -- team. {1) Upon acceptange of a notice of a

nroject, the district shall, within 10 working days, notify the department of the proposed project. Fhe

2—H-the supervisorsdetermine-that the-propesalis fora-preject—the The department shall, within
5 working days of receipt of the determination notification, Aoty inform the supervisors whether the

department requests an onsite inspection by a team.
£33{2) The supervisors shall call a team together within 20 days of receipt of the request of the
department for an onsite inspection., A member of the team shall notify the supervisors in writing, within

5 working days after notice of the call for an inspection, of kis the team member's waiver of participation

in the inspection. If the department does not request an onsite inspection within the time specified abeve

in_this subsection, the supervisors may deny,_ approve, or appreve modify the project ermay-rrake

+434(3) Each member of the team shall recommend in writing, within 8 30 days of the date of
application inspection, denial, approval, or modification of the project to the supervisors. The applicant may

waive participation in this recommendation.

-3- HB 478
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{8}{4) The supervisors shall review the proposed project and affirm, overrule, or modify the
individual team recommendations and notify the applicant and team members, within 60 days of the date
of application, of their decision.

{6}(5) When a member of the team disagrees with the supervisors’ actien—he-rray-ask decision,

the team member shall request, within 5 working days of receipt of the supervisors’ decision, that an

arbitration panel as provided in 75-7-114 be appointed to hear the dispute and make & final written decision

thereen regarding the dispute.
+A(8) Upon written ret

appheant—the—appheant—within—1b—days: consent of the supervisors, the applicant shall notify the

supervisors in writing within 15 days if ke the applicant wishes to proceed with the project in accordance

Work may not be commenced on a project before the end of the 15-day waiting period unless written

permission is given by all team members and the district,

#83(7) The supervisors may extend, upon the request of a team member, the time limits provided
in subsections #4 (3] and &} (4) where when, in their determination, the time provided is not sufficient to
carry out the purposes of this part. The time extension may not, in total, exceed 1 year from the date of
application. The applicant sha#t must be notified, within 60 days of the date of application, of the initial time
extension and shall must be notified immediately of any subsequent time extensions.

{8} Ne-werk Work on a project under this part may not take place without the written consent
of the supervisors.

{9) The team, in making its recommendation, and the supervisors, in denving, approving, or

modifving, a project, shall determine:

a) the purpose of the project; and

{b) whether the proposed project is a reasonable means of accomplishing the purpose of the

proposed project. To determine if the project is reasonable, the following must be considered:

(i) the effects on soil erosion and sedimentation, considering the methods available to compiete the

project and the nature and economics of the various aiternatives:

-4 - HB 478
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(i} whether there are modifications or alternative solutions that are reasonably practical that would

reduce the disturbance _to the siream and its environment and better accomplish the purpose of the

proposed project:

(iii) whether the proposed project will create harmful flooding or erosion problems upstream or

downstream;

liv) the effects on stream channel alteration;

v} the effects on streamflow, turbidity, and water quality caused by materials used or by removal

of ground cover; and

(vi] the effect on fish and aquatic habitat.

(10) tf the supervisors determine that a proposed project or part of a proposed project should be

modified, they may condition their approval upon the modification.

{11) The supervisors may not approve or_modify a proposed project unless the supervisors

determine that the purpose of the proposed project will be accomplished by reasonable means.”

Section 6. Section 75-7-1 13, MCA, is amended to read:

"75-7-113. Emergencies -- procedure. (1) The provisions of this part do not apply to those actions
which that are necessary to safeguard life or property, including growing crops, during periods of
emergency. The person responsible for a prejeet taking action under this section shall notify the supervisors
in writing within 15 days of the action taken as a result of an emergency.

(2) The emergency notice given under subsection {1} must contain the following information:

#Ha) the location of the action taken;
#it{b) a general description of the action taken;
fiit{c) the date on which the action was taken; and

{d} an explanation of the emergency causing the need for the action taken.

{3} Fhe If the supervisors determine that the action taken meets the definition of a project, the

supervisors shall send one copy of the natice, within 5 working days of its receipt, to the department.

3+4) A team, called together a-s described in #-F-H1263+ 75-7-112(2}, shall make an onsite

inspection a

-5- HB 478
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{5) Each member of the team shall recommend in writing, within 30 days ¢f the date of the

emergency natice, denial, approval, or modification of the project.

(6] The supervisors shall review the emergency project and affirm, overrule, or modify the

individual team recommendations and notify the applicant_and team members of their decision within 60

davs of recaipt of the emergency notice.

(7)_A person who has undertaken an emergency action that is denied or modified shall submit

written notice, as provided in 75-7-111, to obtain approval pursuant to 75-7-112 to mitigate the damages

to the stream caused by the emergency action and to achieve a long-term solution, if feasible, to the

emergency situation. Notice under this subsection must be filed within 90 days after the supervisors’

decision.

(8) When a member of the team disagrees with the supervisors’ decision of an emergency action,

the team member shall request that an arbitration panel, as provided for in 75-7-114, be appointed to hear

the dispute and to make a final written decision on the dispute.

(9) The failure of a person to perform the following subjects the persgn to civil and criminal

penalties under 75-7-123:

{a) failure to provide emergency notice under subsection (1}:

{(b) failure 1o submit a notice of the project under subsection (7}: or

{c) failure to implement the terms of a supervisors’ decision for the purpose of mitigating the

damage to the stream caused by the emergency action and of achieving a permanent soiution, if feasible,

to the emergency situation.”

-6 - HB 478
Montana Legisiative Council



54th Legislature HB0478.02

—

~N AW N

[>T (= B¢ o]

11

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

Section 7. Section 75-7-114, MCA, is amended to read:

"75-7-114. Arbitration panel -- selection. The arbitration pane! shall consist of three members
chosen by the senior judge of the judicial district in which the dispute takes place. The members shat must
be residents of that judicial district at the time of selection. This panel shall sit for only that period of time
necessary to settle the dispute before it and will review the proposed project in line with the arbitration

agreement and the policy set forth in 75-7-102."

Section 8. Section 75-7-117, MCA, is amended to read:

"75-7-117. Rules -- minimum standards -- arbitration agreement. (1) The board of natural resocurces

and conservation, after consultation with the association of conservation districts, shall adopt and may rem
Hme-to-tifme revise rules setting minimum standards and guidelines for the purposes of this part.

{2) The supervisors of each district shall adopt and may femtime-te-time revise by resolution after
a public hearing rules setting standards and guidelines for projects and exclusions within their districts
whieh that meet, exceed, or are not covered by the minimum standards set by the board under subsection
{1).

{3) The department of natural resources and conservation, after consultation with the association

of conservation districtg, shall prepare an arbitration agreement for use by the conservation districts. The

arbitration agreement must contain provisions for:

(a) the appointment of arbitrators;

(b) the exercise of power by the arbitrators;

{c) an arbitration hearing process, including time_and place for hearing, notification, presentation

of witnesses and evidence, cross-examination, subpoenas, depositions, and the issuance of the award or

change of award; and

{d) the fees and expenses of arbitration.”

Section 9. Section 75-7-121, MCA, is amended to read:

"75-7-121. Judicialreview Review. (1} Any review of final action urderthis-partrmay-be-appealed
within-30-days-to-the-distrietcourt by the supervisors under 75-7-112 or 75-7-113 must be by arbitration.

Judicial review of an arbitration action is under the provisions of Title 27, chapter 5, part 3.

(2) A governing body that prevails in either a suit for abatement of a public nuisance or the

-7- HB 478
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27

collection of civil penalties under this chapter is entitled to collect the costs of abating the nuisance or

collecting the civil penalties and attorney fees incurred by the governing body in the action.”

Section 10. Section 75-7-122, MCA, is amended to read:
"75-7-122. Public nuisance. Except far emergency action, a project engaged in by any person

without prior approval or_activities performed outside the scope of written consent of the supervisors, as

prescribed in this part chapter, is declared a public nuisance and subject to proceedings for immediate

abatement.”

Section 11. Section 75-7-123, MCA, is amended to read:
"75-7-123. hﬂﬂa&ng—pfejeet—miheu!—eonsem——penakms Penalties -- restoration. A#y A person

witiating whe initiates a project without written consent of the supervisors, performs activities outside the

scope of written consent of the supervisors, violates emergency procedures provided for in 75-7-113, or

viotates 75-7-106 is guilty of a misdemeanor and upon conviction shall be punished by a fine efaottess

than—$26-or-mere-than not 1o exceed $500 or by a civil penalty efrettessthan$2B-ormere—than NOT

TO EXCEED $500 for each day that person continues to physically aiter or modify the stream, and in
addition, that person shall restore, at the discretion of the court, the damaged stream, as recommended

by the teamard-approved-by-the supervisors, to as near its prior condition as possible.”
NEW SECTION. Section 12. Codification instruction. (Section 1] is intended to be codified as an

integral part of Title 75, chapter 7, part 1, and the provisions of Title 75, chapter 7, part 1, apply to

[section 1].

NEW SECTION. Section 13. Effective dates. (1) [Sections 1 through 3 and 10 through 12 and

this sectian] are effective on passage and approval.
(2} [Sections 4 through 91 are effective October 1, 1995,
-END-
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~ HOUSE BILL NO. 478

2 INTRODUCED BY STORY, MCCANN, KNOX
3
4  ABILLFOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE NATURAL STREAMBED AND LAND
5 PRESERVATION ACT; AMENDING SECTIONS 75-7-103, 75-7-106, 75-7-111, 75-7-112, 75-7-113,
6 75-7-114, 75-7-117, 75-7-121, 756-7-122, AND 75-7-123, MCA; AND PROVIDING EFFECTIVE DATES."
7
8 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
9

10

11

12

13

14

15

186

17

18

19

20

21

22

23 Section 1. Section 75-7-103, MCA, is amended to read:

24 "75-7-103. Definitions. As used in this part,A the following definitions apply:

25 (1} "Applicant” means any person presenting notice of a project to the supervisors.

26 {2} "Department” means the Montana department of fish, wildlife, and par.ks.

27 {3) "District" means; 7

28 {a) a conservation district under Title 76, chapter 15, in which the project will take place;

29 {b) a grass conservation district under Title 76, chapter 16, where #e a conservation district exists,

30 does not exist; or

-1- HB 478
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{c) the board of county commissioners in_a county where a district does not exist.

{4) "Person" means any Raturalpersen individual, corporation, firm, partnership, association, or
other legal entity not covered under 87-5-502.

(B} (a} "Project” means a physical alteration or modification of a stream in the state of Montana

whieh that results in a-gignifieant AN ADVERSE change in the state of the stream DUE TQ SOIL EROSION

OR SEDIMENTATION ir-eentraventien-of 15-7-102.

‘(b) Project does not include customary and historic maintenance and repair of existing irrigation
facilities:

{i} that do not significantly alter or modify the stream ir-eentraventior-ef6—73102; or

{ii} for which a plan of annual operation has been submitted to and approved by the district. The
plan is subject to future review and approval by the district at its option. Any modification to the plan must
have prior approval of the district.

{6) "Stream" means any natural perennial-flowing stream or river, its bed, and its immediate banks,

(7} "Supervisors” means the board of supervisors of a conservaticon district, the directors of a grass
conservation district, or the board of county commissioners where a proposed project is not within a
district.

(8} "Team™ means one representative of the supervisgors, one representative of the department,

and the applicant or his the applicant’s representative.
(9) "Written consent of the supervisors” means a written decigsion of the supervisars approving a

preject and specifying activities authorized 1o be performed in completing the project.”

Section 2. Section 75-7-106, MCA, is amended to read:

"75-7-106. Junked motor vehicles as reinforcement prohibited -- penalty. {1} It is unlawful to place
junked motor vehicles or the body portion of junked motor vehicles between high-water the channel banks
of any stream or to‘reinforce banks of a stream with sueh junked motor vehicles or the body portion of sueh

junked motor vehicles.

(2) A person who willully violates subsection (1} is guilty-ef-a-misdemeanerand-upen-cenviction

subject 10 penalties as provided in 75-7-123.

Q -2- HB 478
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Section 3. Section 75-7-111, MCA, is amended to read:

"75-7-1 11.. Notice of project. {1) A person planning to engage in a project shall present written
notice of the project to the supervisors before any portion of the project takes place.

{2) The notice shalt must include the location, general description, and preliminary plan of the

project.

(3) At the time of filing a notice of the proposed project under subsection {1), the applicant shall

sign an arbitration agreement as provided in 75-7-117."

Section 4. Section 75-7-112, MCA, is amended to read:
"75-7-112. Procedure for considering projects -- team. (1) Upon acceptance of a notice of a

project, the district shall, within 10 weorking days, notify the department of the proposed project. Fhe

5 working days of receipt of the determiratien notification, petify inform the supervisors whether the

department requests an onsite inspection by a team.
+33{2) The supervisors shall call a team together within 20 days of receipt of the request of the
department for an onsite inspection. A member of the team shall notify the supervisors in writing, within

6 working days after notice of the call for an inspection, of hkis the team member’s waiver of participation

in the inspection. If the department does not request an ansite inspection within the time specified above
in_this_subsection, the supervisors may deny, approve, or appreve modify the project er—may—make

#3{3] Each member of the team shall recommend in writing, within 88 30 days of the date of
applieatien inspection, denial, approval, or maodification of the project to the supervisors. The applicant may

waive participation in this recommendation.

| -3- HB 478
Montana Leﬂ“’at’v‘ Councill



b4th Legislature HB0478.03

-—

C W o N o e W N

{B6}{4) The supervisors shall review the proposed project and affirm, overrule, or modify the
individual team recommendations and notify the applicant and team members, within 60 days of the date
of application, of their decision.

{6H5} When a member of the team disagrees with the supervisors’ aetior—he-may-ask decision,
the team member shall reguest, within 5 working days of receipt of the supervisors’ decision, that an
arbitration panel as provided in 75-7-114 be appointed to hear the dispute and make a final written decision

thereon reqgarding the dispute.
B8] Upon written R

appteant—the—appheant—within—156—days; consent of the supervisors, the applicant shall notify the
supervisors in writing within 15 days if ke the applicant wishes to proceed with the project in accordance

supervisors’ decisjon.
Work may not be commenced on_a project before the end of the 15-day waiting period unless written
permission is given by all team members and the district.

{8H7) The supervisors may extend, upon the request of a team member, the time limits provided

in subsections {4 (3] and {B} (4} where when, in their determination, the time provided is not sufficient to

carry out the purposes of this part. The time extension may not, in total, exceed 1 yvear from the date of
application. The applicant shall must be notified, within 60 days of the date of application, of the initial time

extension and shaH must be notified immediately of any subsequent time extensions.

{84{8] Me-werk Work on a project under this part may not take place without the written consent

of the supervisors.

{9) The team, in making its recommendation, and the supervisors, in denving, approving, or

modifying, a project, shall determine:

a) the purpose of the project; and

(b) whether the proposed project is_a reasonable means of accomplishing the purpose of the

proposed project. To determine if the project is reasonabie, the following must be considered:

i) the effects on soil erosion and sedimentation, considering the methods available to complete the

roject and the nature and economics of the various alternatives:

Q, -4- HB 478
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(i) whether there are modifications or alternative solutions that are reasonably practical that would

reduce the disturbance to the stream and its environment and better accomplish the purpose of the

proposed project;

{iiil whether the proposed project will create harmful flooding or erosion problems upstream or

downstream;

{iv) the effects on stream channel alteration;

{v) the effects on streamflow, turbidity, and water quality caused by materials used or by removal

of ground cover; and

{vi) the effect on fish and aquatic habitat.

{10} If the supervisors determine that a proposed proiect or part of a proposed project should be

madified, they may condition their_approvai upon the modification.

{11) The supervisors may not approve or madify a proposed project unless the supervisors

determine that the purpose of the proposed project will be accomplished by reasonable means."

Section 5. Section 75-7-113, MCA, is amended to read:

"75-7-113. Emergencies -- procedure. (1) The provisions of this part do not apply to those actions
which that are necessary to safeguard life or property, including growing crops, during periods of
emergency. The person responsible for a preteet taking action under this section shall notify the supervisors
in writing within 15 days of the action taken as a resuit of an emergency.

{2) The emergency notice given under subsection (1) must contain the following information:

{Ha} the location of the action taken;

{iH{b) a general description of the action taken;

{itidc) the date on which the action was taken; and

{d} an explanation of the emergency causing the need for the action taken.

{3} Fhe Hf the supervisors determine that the action taken meets the definition of a project, the

supervisors shall send one copy of the notice, within 5 working days of its receipt, to the department.

344) A team, called together as described in 76731243} 75-7-112{2), shall make an onsite

inspection an

epinions-en-the-emergoney—projeet within 20 days of receipt of the emergency notice.

‘ -5 - HB 478
Montana Legisiative Council




54th Legislature HB0478.03

-

o © o N o o kW N

{6) Each member of the team shall recommend _in_writing, within 30 days of the date of the

emergency notice, denial, approval, or modification of the project.
(6] The supervisors shall review the emergency project and affirm, overrule, or modify the

individual team recommendations and notify the applicant and team members of their decision within 60

days of receipt of the emergency notice.

{7) A person who has undertaken an emergency action that is denied or modified shall submit

written notice, as provided in 75-7-111, to obtain approval pursuant to 75-7-112 to mitigate the damages

to the stream caused by the emergency action and to achieve a long-term solution, if feasible, to the

emergency situation. Notice under this subsection must be filed within 90 days after the supervisors’

decision.

{8} When a member of the team disagrees with the supervisors’ decision of an emergency action,

the team member shall request that an arbitration panel, as provided for in 75-7-114, be appointed to hear

the dispute and to make a final written decision on_the dispute.

{9) The failure ot a_person to perform the following subjects the person to_civil and criminal

penalties under 75-7-123:

{a) failure to provide emergency notice under subsection (1}:

b) failure to submit a natice of the project under subsection (7): or

(c}] failure to implement the terms of a supervisors’ decision for the purpose of mitigating the

damage to the stream caused by the emergency action and of achieving a permanent solutioh, if feasible,

to the emergency situation.”

Q -6- HB 478
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Section 6. Section 75-7-114, MCA, is amended to read:

"75-7-114. Arbitration panel -- selection. The arbitration panel shall consist of three members
chosen by the senior judge of the judicial district in which the dispute takes place. The members shalt must
be residents of that judicial district at the time of selection. This panel shall sit for only that period of time
necessary to settle the dispute before it and will review the proposed project in line with the arbitration

agreement and the policy set forth in 75-7-102."

Sémion 7. Section 75-7-117, MCA, is amended to read:

"75-7-117. Rules -- minimum standards -- arbitration agreement. (1) The board of natural resources
and conservation, after cansultation with the association of conservation districts, shall adop"t and may frem
tirme-to-time revise rules setting minimum standards and guidelines for the purposes of this part.

(2) The supervisors of each district shall adopt and may frem-tirre-te-time revise by resolution after
a public hearing rules setting standards and guidelines for projects and exclusions within their districts
whieh that meet, exceed, or are not covered by the minimum standards set by the board under subsection
(1).

(3) The department of natural resources and conservation, after consultation with the association

of conservation districts, shall prepare an arbitration agreement for use hy the conservation districts. The

arbitration agreement must contain provisions for:
(a) the appointment of arbitrators;

(b} the exercise of power by the arbitrators;

{c) an arbitration hearing process, including time and place for hearing, notification, presentation

of witnesses and evidence, cross-examination, subpoenas, depositions, and the issuance of the award or

change of award; and

(d) the fees and expenses of arbitration."”

Section 8. Section 75-7-121, MCA, is amended to read:

"75-7-121. Judieialreview Review. {1} Any review of final action underthis-partmay-be-appealed
within-30-days-to-the-distriet-eeurt by the supervisors under 75-7-112 or 75-7-11.3 must be by arbitration.

Judicial review of an arbitration action is under the provisions of Title 27, chapter 5, part 3.

-7- HB 478
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Section 9. Section 75-7-122, MCA, is amended to read:

"75-7-122. Public nuisance. Except for emergency action, a project engaged in by any perscn

without prior approval or gctivities performed outside the scope of written congent of the supervisors, as

prescribed in this part chapter, is declared a public nuisance and subject to proceedings for immediate

abatement."

Section 10. Section 75-7-123, MCA, is amended to read:
"75-7-123. Initiating-project-witheut-oonsent—penalties Penalties -- restoration. Anay A person
ritiating who initiates a project without written consent of the supervisors, performs activities outside the

scope of written consent of the supervisors, violates emergency procedures provided for in 75-7-113, or

viglates 75-7-108 is guilty of a misdemeanor and upon conviction shall be punished by a fine ef-netless

than—$26-or-moere-than not to exceed $500 or by a civil penalty ef-retless—than-$26-ormere-than NOT

TO EXCEED $500 for each day that person continues to physically alter or modify the stream, and in

addition, that person shall restore, at the discretion of the court, the damaged stream, as recommended

by the team-ard-approved-by-the supervisors, to as near its prior condition as possible.”

NEW SECTION. Section 11. Effective dates. (1) [Sections 1 threugh-3-ard-+0-threugh-12 2, 9
AND 10 and this section] are effective on passage and approval.

{2) [Sections 4-through-8 3 THROUGH 8] are effective Octoher 1, 1995,
-END-
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SENATE STANDING CCMMITTEE REPORT

Page 1 of 2
March 18, 1995

MR. PRESIDENT:

We, your committee on Natural Resources having had under
consideration HB 478 (third reading copy -- blue), respectfully
report that HB 478 be amended as follows and as so amended be

concurred in. .
Signed: / “‘/] /{?L@

Senator Lorents Grosfield, ©hair

That such amendments read:

1. Page 2, line 5 and 6.

Strike: "AN ADVERSE" on line 5

Insert: "a"

Strike: "DUE" on line 5 through "SEDIMENTATION" on line 6

2. Page 2, line 7 and 8.
Strike: "customary" on line 7 through "facilities" on line 8

3. Page 2, lines 9 through 12.

Strike: subsections (i) and (ii) in their entirety

Insert: "(i) an activity for which a plan of operation has been
submitted to and approved by the district. BAny modification
to the plan must have prior approval of the district.
(ii) customary and historic maintenance and repair of
existing irrigation facilities that do not significantly
alter or medify the stream in contravention of 75-7-102."

4. Page 2, line 13.

Following: "banks" "

Insert: "except a stream or river that has been designated b
district rule as not having significant aquatic and riparian
attributes in need of protection or preservation under 75-7-
102"

5. Page 3, line 5.
Following: "notice of the"
Insert: "proposed®

6. Page 3.
Following: line 9
Insert: "(4) The district may authorize a representative to

accept notices of proposed projects.™

7. Page 3, line 12.
Following: "notice of a"

Insert: "proposed" \-\BA-‘\%
@_ﬂ Amd. Coord. Z. G/PO SE/ELD SENATE
WP

Sec. of Senate Senatoy Carrying Bill 631159SC.SPV




Page 2 of 2
March 18, 1995

8. Page 3, line 13.

Following: "district"

Insert: "or the district’s authorized representative"

Strike: "proposed"

Following: "project."

Insert: "If at any time during the review process the supervisors
determine that provisions of this part do not apply to a

notice of the proposed project, the applicant may proceed
upon written notice of the supervisors."
-END-~
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1 HOUSE BILL NO. 478

2 INTRODUCED BY STORY, MCCANN, KNOX

3

4  ABILLFOR AN ACTENTITLED: "AN ACT GENERALLY REVISING THE NATURAL STREAMBED AND LAND

PRESERVATION ACT; AMENDING SECTIONS 75-7-103, 75-7-106, 75-7-111, 75-7-112, 75-7-113,
75-7-114,75-7-117, 75-7-121, 75-7-122, AND 75-7-123, MCA; AND PROVIDING EFFECTIVE DATES."

5
6
7
8 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA.:
9
0

14
15
16
17
18
19
20

21
22
23 Section 1. Section 75-7-103, MCA, is amended to read:

24 “75-7-103. Definitions. As used in this part, the following definitions apply:

25 {1} "Applicant” means any person presenting notice of a project te the supervisors.

26 (2} "Department” means the Montana department of fish, wildlife, and parks.

27 {3) "District” means;

28 {a) a conservation district under Title 76, chapter 15, in which the project will take place;

29 (b} a grass conservation district under Title 76, chapter 16, where re a conservation district exists;

30 does not exist; or

Z\é\/ .- HB 478
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(c} the board of county commissioners in a county where a district does not exist.

(4) "Person" means any aatural-persen individual, corporation, firm, partnership, association, or
other legal entity not covered under 87-5-502.

{5) {a) "Project” means a physical alteration or modification of a stream in the state of Montana

whieh that results in asigrificant ANADVERSE A change in the state of the stream BUETFO-SOHERCSION

{b) Project does not include eustemary—and-historic-maintenance-and-repair-of-existing-irrigation

(AN ACTIVITY FOR_WHICH A PLAN OF OPERATION HAS BEEN SUBMITTED TO AND

APPROVED BY THE DISTRICT. ANY MODIFICATION TO THE PLAN MUST HAVE PRIOR APPROVAL OF

THE DISTRICT.
g CUSTOMARY AND HISTORIC MAINTENANCE AND REPAIR OF EXISTING IRRIGATION

FACILITIES THAT DO NOT SIGNIFICANTLY ALTER OR MODIFY THE STREAM IN CONTRAVENTION OF

75-7-102.
(8) "Stream" means any natural perennial-flowing stream or river, its bed, and its immediate banks

EXCEPT A STREAM OR RIVER THAT HAS BEEN DESIGNATED BY DISTRICT RULE AS NOT HAVING

SIGNIFICANT AQUATIC AND RIPARIAN ATTRIBUTES IN NEED OF PROTECTION OR PRESERVATION

UNDER 75-7-102.

{7) "Supervisors" means the board of supervisors of a conservation district, the directors of agrass
conservation district, or the board of county commissioners where a propesed project is not within a
district.

{8} "Team" means one representative of the supervisars, one representative of the department,
and the applicant or kis the applicant’'s representative.

{9) "Written consent of the supervisors" means a written_decision of the supervisors approving a

project and specifying activities authorized to be performed in completing the project.”
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21

22
23
24
25
26
27
28
29
30

Section 2. Section 75-7-106, MCA, is amended to read:
"75-7-106. Junked motor vehicles as reinforcement prohibited -- penalty. (1} It is unlawful to place
junked motor vehicles or the body portion of junked motor vehicles between high-water the channel banks

of any stream or to reinforce banks of a stream with sueh junked motor vehicles or the body portion of sueh

junked motor vehicles.

(2) A person who willkally violates subsection (1} is guiltyof-a-risdermeanorandupon-corviction

Section 3. Section 75-7-111, MCA, is amended to read:
"75-7-111. Notice of project. (1) A person planning to engage in a project shall present written
notice of the PROPOSED project to the supervisors before any portion of the project takes place.

(2} The notice skalt must include the location, general description, and preliminary plan of the

-project.

{3] At the time_of filing a notice of the proposed project under subsection (1}, the applicant shali

sign an arbitration agreement as provided in 75-7-117.

(4) THE DISTRICT MAY AUTHORIZE A REPRESENTATIVE TO ACCEPT NOTICES OF PROPOSED

PROJECTS."

Section 4. Section 75-7-112, MCA, is amended to read:

"75-7-112. Procedure for considering projects -- team. (1} Upon acceptance of a notice of a

PROPOSED project, the district OR THE DISTRICT'S AUTHORIZED REPRESENTATIVE shall, within 10

working days, notify the department of the propesed project. IF AT ANY TIME DURING THE REVIEW

PROCESS THE SUPERVISORS DETERMINE THAT PROVISIONS QF THIS PART DO NOT APPLY TO A

NOQTICE OF THE PROPOSED PROJECT, THE APPLICANT MAY PROCEED UPON WRITTEN NOTICE OF THE

Z\\ -3- HB 478
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A H-thesupervisors-determine-thatthe-proposas-fera-projest—the The department shall, within

5 working days of receipt of the determination notification, aeti#y inform the supervisors whether the
department requests an onsite inspection by a team.

342) The supervisors shall call a team together within 20 days of receipt of the request of the
department for an onsite inspection. A member of the team shall notify the supervisors in writing, within

5 working days after notice of the call for an inspection, of kis the team member’s waiver of participation

in the inspection, If the department does not request an onsite inspection within the time specified abeve

in this subsection, the supervisors may deny, approve, or appreve modify the project ermay—rrake
ot : . lans.

{4}{3) Each member of the team shall recommend in writing, within 88 30 days of the date of
applieation inspection, denjal, approval, or modification of the project to the supervisors. The applicant may
waive participation in this recommendation. l

{B}44) The supervisors shall review the proposed project and affirm, overrule, or modify the
individual team recommendations and notify the applicant and team members, within 60 days of the date
of application, of their decision.

{83{5) When a member of the team disagrees with the supervisors’ actien—he-may-ask decision,

the team member shali request, within 5 working days of receipt of the supervisors’ decision, that an

arbitration panel as provided in 75-7-114 be appointed to hear the dispute and make a final written decision

thereen regarding the dispute.

£A(8) Upon written retice—with-afecommendation-efalternative-plen—by-the-supervise o-the

7

appieant—the—applicant—within—1b—days; consent of the supervisors, the applicant shall notify the

supervisors in writing within 15 days if ke the applicant wishes to proceed with the project in accordance

Work may_not be commenced on_a project before the end of the 15-day waiting period uniess written

permission is given by all team members and the district.
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17
18
19
20
21

22
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1837} The supervisors may extend, upon the request of a team member, the time limits provided
in subsections 44 (3) and (b} {4]) whera when, in their determination, the time provided is not sufficient to
carry out the purposes of this part. The time extension may not, in total, exceed 1 year from the date of
application. The applicant shalt must be notified, within 60 days ot the date of application, of the initial time
extension and shal must be notified immediately of any subsequent time extensions.

(8] Ne-werk Work on a project under this part may not take place without the written consent
of the supervisors.

{9) The team, in making its recommendation, and the supervisors, in_denvying, approving, or

modifying, a project, shall determine:

(a) the purpose of the project; and

(b} whether the proposed project is a reasonable means of accomplishing the purpose cf the

proposed project. To determine if the project is reasonable, the following must be considered:

- (i) the effects on soil erosion and sedimentation, considering the methods available to complete the

project and the nature and econamics of the various alternatives;

(ii} whether there are modifications or alternative solutions that are reasonably practical that would

reduce the disturbance to the stream and its environment and better accomplish the purpose of the

proposed project;

{iii} whether the proposed project will create harmful flooding or ercsien problems upstream or

downstream;

{iv) the effects on stream channel alteration;
{v] the effects on streamflow, turbidity, and water quality caused by materials used or by removal

of ground cover; and

{vi) the effect on fish and aquatic habitat.

{10) If the supervisors determine that a proposed project or part of a proposed project should be

modified, they may condition their_ approval upon the madification.

{11} The supervisors may not approve or modify a_proposed_project unless the supervisors

determine that the purpose of the proposed project will be accomplished by reasonable means.”

Section 5. Section 75-7-113, MCA, is amended to read:

"75-7-113. Emergencies -- procedure. (1) The provisions of this part do not apply to those actions

-5- HB 478
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1 whieh that are necessary to safeguard life or property, including growing crops, during periods of
emergency. The person responsible for a prejeet taking action under this section shall notify the supervisors
in writing within 15 days of the action taken as a result of an emergency.

{2} The emergency notice given under subsection {1} must contain the following information:

{}{a) the igcation of the action taken;

i) the date on which the action was taken; and

(d) an explanation of the emergency causing the need for the action taken.

(3) Fhe If the supervisors determine that the action taken meets the definition of a project, the

2
3
4
)
6 {i}{b) a general description of the action taken;
7
8
9
0

supervisors shall send one copy of the notice, within 5 working days of its receipt, to the department.
11 {344) A team, called together as described in 6711243} 75-7-112(2}, shall make an onsite

12 inspection an

13 opinions-on-the-emetgeney-project within 20 days of receipt of the emergency notice.
14

15
16
17
18
19
20
21
22
23

24

2b (5) Each member of the team shall recommend in writing, within 30 days of the date of the

26 emergency notice, denial, approval, or modification of the project.

27 {6) The supervisors shall review the emergency project and affirm, overrule, or modify the

28 individual team recommendations and notify the applicant and team members of their decision within 60

29 davs of receipt of the emergency notice.

30 '(7) A person who has undertaken an emergency action that is denied or modified shall submit
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written natice, as provided in 75-7-111, to obtain approval pursuant to 75-7-112 to mitiqate the damages

to_the stream caused by the emergency action and to achieve a long-term solution, if feasible, to the

emergency situation. Notice under this subsection must be filed within 90 days after the suparvisors’

decision.

{8) When a member of the team disagrees with the supervisors’ decision of an emergency action,

the team member shall request that_an arbitration panel, as provided for in 75-7-114, be appointed to hear

the dispute and to make a final written decision on the dispute.

(9) The failure of a person_to perform the following subiects the person to civil and criminsal

penalties under 75-7-123:

{a) failure to provide emergency notice under subsection (1);

{b) failure to submit a notice of the project under subsection (7); or

{c) failure to implement the terms of a supervisors’ decision for the purpose of mitigating the

damage to the stream caused by the emergency action and of achieving a permanent solution, it feasible,

to the emergency situation.”

Section 6. Section 75-7-114, MCA, is amended to read:

"75-7-114. Arbitration panel -- selection. The arbitration panel shall consist of three members
chosen by the senior judge of the judicial district in which the dispute takes place. The members skal must
be residents of that judicial district at the time of selection. This panel shall sit for only that period of time
necessary to settle the dispute before it and will review the proposed project in line with the arbitration

agreement and the policy set forth in 75-7-102."

Section 7. Section 75-7-117, MCA, is amended to read:

*75-7-117. Rules -- minimum standards -- arbitration agreement. (1) The board of natural resources

and conservation, after consultation with the association of conservation districts, shall adopt and may #em
tHre-te-tirme revise rules setting minimum standards and guidelines for the purposes of this part.

(2) The supervisors of each district shall adopt and may from-tirrate-timme revise by resolution after
a public hearing rules setting standards and guidelines for projects and exclusions within their districts
whish that meet, exceed, or are not covered by the minimum standards set by the board under subsection

().
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(3) The department of natural resources and conservation, after consuitation with the association

of conservation districts, shall prepare an arbitration agreement for use by the conservation districts. The

arbitration agreement must cantain provisions for:

{(a) the appointment of arbitrators;

{b) the exercise of power by the arbitrators;

{c} an arbitration hearing process, including time and place for hearing, notification, presentation

of witnesses and evidence, cross-examination, subpoenas, depositions, and the issuance of the award or

change of award; and

{d) the fees and expenses of arbitration."

Section 8. Section 75-7-121, MCA, is amended to read:

"75-7-121. Jdudieial-review Review. {H Any review of final action urderthis-partrmay-be-appealed
withir-30-days-to-the-distrigt-eaurt by the supervisors under 75-7-112 or 75-7-113 must be by arbitration.

Judicial review af an arbitration action is under the provisions of Title 27, chapter 5, part 3.

Section 9. Section 75-7-122, MCA, is amended to read:
"75-7-122. Public nuisance. Except for emergency action, a project engaged in by any person

without prior approval or activities performed outside the scope of written consent of the supervisors, as

prescribed in this pert chapter, is declared a public nuisance and subject to proceedings for immediate

abatement.”

Section 10. Section 75-7-123, MCA, is amended to read:
"75-7-123. !nhia%ing—preieet—wk%wut—eensem—_peﬁmRies'Penalties -- restoration. Any A person

+rittating who initiates a project without written consent of the supervisors, performs activities outside the

scope of written_consent of the supervisors, violates emergency procedures provided for in 76-7-113, or

violates 75-7-106 is guilty of a misdemeanor and upon conviction shall be punished by a fine efrotdess

thap—$26-er-more-than not to exceed %500 or by a civil penalty ef-netdoss—than$26or-more-than NOT
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TC EXCEED $500 for each day that person continues to physically alter or modify the stream, and in

addition, that person shall restore, at the discretion of the court, the damaged stream, as recommended

by the team-ard-approved-by-the supervisors, to as near its prior condition as possible.”

NEW SECTION. Section 11. Effective dates. (1) [Sections 1 through-3-ard10-threugh32, 2, 9

AND 10 and this section] are effective on passage and approval.

(2} [Sections 4-threugh-B8 3 THROUGH 8] are effective October 1, 1995,
-END-
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