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g * Hous e il No. 335
INTRODUCED BY ;’}«‘*LM{_,\

BY REOUES'I‘"O'YE'THE DEPARTMENT OF SOCIAL AND REHABILITATION SERVICES

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING CHILD SUPPORT LAWS AND THE
METHOD BY WHICH THE DEPARTMENT OF SOCIAL AND REHABILITATION SERVICES COLLECTS AND
ENFORCES SUPPORT,; AMENDING SECTIONS 40-5-202, 40-5-206, 40-5-221, 40-5-226, AND 40-5-443,
MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 40-5-202, MCA, is amended to read:

"40-5-202. Department of social and rehabilitation services -- powers and duties regarding
collection of support debt. (1) The department may take action under the provisions of this part chapter,
the abandonment or nonsupport statutes, the Uniform Parentage Act established in Title 40, chapter 6, part
1, and other appropriate state and federal statutes to provide IV-D services if the department:

-la} receives a referral from the department of social and rehabilitation services or the department
of family services on behalf of the child;

{b) is providing ehild-suppert-enioreement services under 40-5-203; or

(c) receives an interstate referral, whether under the Revised Uniform Reciproca! Enforcement of
Support Act, the Uniform Interstate Family Support Act, or an interstate action hy a Title IV-D agency of
another state.

(2} A verified statement, filed by the department, that it is providing services is prima facie

evidence of its authority to act. Fhe Upon filing, the department may,_on behalf of itself or on behalf of

the obligee, obligor, or child, initiate, participate in, intervene in, ar exercise any remedy available in a

judicial or an administrative action on the same basis as any other party.

{3) Whether acting on its own behalf or on behalf of the obligee, obligor, or child, the department

and its attorneys serve the public interest in ensuring that chiidren are supported by their parents, rather

than maintained by public assistance. The department dees not represent the interests of any individual

person, and its attorneys represent only the department. An attorney-client relationship is not created
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between department attornevs and any person or entity other than the department. The obligee, obligor,

and child may obtain the services of a private attorney to represent their _interests. The existence or

appearance of a private attorney as counsel of record for the obligee, obligor, or child does not affect the

department’s right to act or provide services under this chapter. This chapter does not require the

department to provide a private attorney for, or to pay for a private attorney for, an gbligee, obligor, or

child.

{33(4] The department has the power of attorney to act in the name of any obligee to endorse and
cash any and-aH drafts, checks, money orders, or other negotiable instruments received by the department
on behaif of a child.

{44{b) (a] Fhe If the department is-a-party-te-and is providing |V-D services, the department must

be afforded notice and an opportunity to participate as an independent party in any proceeding relating to

paternity, to termination of parental rights, or to the establishment, enforcement, or modification of a

support obiigation, whether initiated by the abligee, the obligor, or the child. A-resipiert-ofservices-may

(b) The notice must reasonably inform the department of the issues to be determined in the

proceeding, the names of the parties and the child, and the identity and location of the tribunal in which

the issues will be determined. The natice is for informational purposes only and is not intended as a

substitute for procedures necessary under the Montana Rules of Civil Procedure to establish personal

jurisdiction over the department. Whether or not the department is given notice, an agreement, judgment,

decree, or order is void as to any interest of the department that is or may be affected by the agreement,

judgment, decree, or order if the department_was not joined as a party in the manner provided in the

Montana Rules of Civil Procedure.

(c] The notice must be personally served on the department. Within 20 days after service of the

notice, the department may:

(i) decline to enter the proceeding as a party, in which case the proceeding may continue without

the department’s participation;

{i} inform the tribunal that a substantial interest of the department could be adversely affected by

the proceeding, in which case the proceeding may not continue without joining the department as a

necessary party in the manner provided in the Montana Rules of Civil Procedure; or

{iii) _inform the tribunal that prior to the filing of the proceeding, the department initiated an

-2
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administrative proceeding under this chapter in which the parties and some or all of the issues are the same

as thase in the proceeding before the tribunal. The tribunal shall then discontinue the proceeding as to the

common issues until administrative remedies have been exhausted.

{6) (a) A recipient or former recipient of public assistance whe assigned support rights under

53-2-613 or a collection agency acting on behaif of the recipient or former recipient may collect only that

part of a delinquent support amount that accrued after termination of public assistance. The recipient,

former recipient, or collection agency may not commence or _maintain _an action against or make an

agreement with the obligor to recover an assigned delinquent support amount unless the department, in

writing:

(i) releases or relinquishes its assigned interest;

{ii) declares the support debt owed the department to be satisfied, in which case the balance of

the delinquent amount is released; or

(i) _consents to the action or agreement.

(b)_If a recipient, former recipient, or collection agency collects or receives value for any part of

an assigned delingquent support amount _and the department has not given its_consent or released or

relinquished jts assigned interest, the recipient, former recipient, or collection agency shall make prompt

and full restitution to the department. |f prompt and full restitution is not made, the department may send

a written demand to the recipient, former recipient, or collection agency, and if prompt and full restitution

is not made within 20 days of the date of the written demand, the recipient, former recipient, or collection

agency is liable for damages equal to double the amount collected or value received. The amount of

damages may be determined and assessed by the department under the contested case provisions of the

Montana Administrative Procedure Act. The damages may be collected by the department by any method

or remedy available for the enforcement of child support owed by an obligor parent.

{c} This subsection (6} does not limit the right of a person to recover money not assigned. [f there

are competing proceedings against an obligor for_collection of delinquent support,_the collection of support

assigned to the department takes priority over the obligor’s income and assets.

(7} An applicant for or recipient of services may not act to the prejudice of the department’s rights

while the services are being provided.

48]

the department has consented to_the agreement in writing, if public assistance is being or has been paid
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for a child, an agreement between ary an obligee and asy an obligor either+elievingon-eobligorofany—duty

prepayment-may or a judgment, decree, or order adopting the agreement does not act to reduce or

terminate any rights of the department to establish a support order or to recover a_support debt from the

obligor

if the agreement, judgment, decree, or order purports to:

tal relieve or terminate the obligor’s support duty;

(b) waive, modify, compromise, or discharge _the support debt;

{c) prepay future support obligations or gettle past, present, or future support obligations; or

{d) permit the obligor to pay past, present, or future support obligations:

{i) with noncash contributions;

{iiy by the payment of other debts or obligations, such as vehicle, rent, and mortgage payments;

(i} by making contributions to a trust or other account or payments toward an asset if the

contributed amounts are unavailable to the department.

{64{9) The department may petition a court or an administrative agency for modification of any
arder on the same basis as a party to that action is entitled to do.

+410) The department is subrogated 10 the right of the child or obligee to maintain any civil action
or execute any administrative remedy available under the laws of this or any other state to collect a support
debt. This right of subrogation is in addition to and independent of the assignment under 53-2-613 and the
support debt created by 40-5-221.

{811} If public assistance is being or has been paid, the department is subrogated to the debt
created by a support order and any money judgment is considered to be in favor of the department. This
subrogation is an addition to any assignment made under 53-2-613 and applies to the lesser of:

(a) the amount of public assistance paid; or

(b) the amount due under the support order.

48412} The department may adopt and enforce the rules necessary to carry out the provisions of

this part.

+30} 13} The-departrment—for While providing services under this chapter and in order to carry out

the purposes mentioned in this part chapter, the department, through its director or the director's
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authorized representatives, may:
{a} administer oaths te;
{b) certify official acts and records;;

{c) issue investigative and hearing subpoenas—and;

(d) order discovery before and after a hearing:

(e} hold prehearing and settlement conferences:

(f) compel the attendance of witnesses and the production of books, accounts, documents, and

evidence; and
conduct proceedings supplementary to and in aid of a writ of executien or warrant for distraint

including the examination of an obligor or other person in the manner provided for the taking of a deposition

in a civil action.

413(14) When |n_addition to_any other requirement for service provided by the Montana Rules of

Civil Procedure, if a persan is reqguired to give notice to, serve, or provide a written response to the

department #

under this
chapter, the notice, service, or response must be made to the department’s child support enforcement

division.”

Section 2. Section 40-5-208, MCA, is amended to read:

"40-5-206. Central unit for information and administration -- cooperation enjoined -- avaiiability of
records. {1) The department shall establish a central unit to serve as a registry for the receipt of
information, for answering interstate inquiries concerning deserting parents, for receiving and answering
requests for information made by consumer repor;ing agencies under 40-5-261, to coordinate and supervise
departmental activities in relation to deserting parents, and to assare ensure effective cooperation with law
enforcement agencies.

(2) If services are provided to a child under this part, the department may request and,
notwithstanding any statute making the information confidential, all state, county, and city agencies,
officers, and employees must shail provide on request information, if known, concerning an obligor or
obligee, including:

{a) name;

{b) address-of-oblgersresidence residential and mailing addresses;

Montana Legisiative Council
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(c) date of birth;

(d) saocial security number;

{e) wages or other income;

{fi number of dependents claimed for state and federal income tax withholding purposes;
{g) name and address of employer;

(h) address, locatian, and description of any real property swned-by-the-obkges; and

{iy any other asset in which the obligor or obligee may have an interest, including the extent,

nature, and vaiue of the interest.
{3) Any information obtained by the department during the course of a child support investigation
that is confidential at the source must be treated by the department as confidential and must be

safeguarded accordingly. The department may release information ohtained from_nongonfidential public

and private sources, including information regarding support orders, iudgments, and payment records.

{4) Use or disclosure of information obtained by the department from confidential sources of and
information maintained by the department inits records, including the names, addresses, and social security
numbers of obligors and cbligees, is limited to:

(a) purposes directly related to the provision of services under this chapter;

{b) county attorneys and courts having jurisdiction in support and abandonment proceedings o+
actions—er and agencies in other states engaged in the enforcement of support of minor children as

under the federal Socia!l Security Act;

{c) any other use permitted or required by the federal Social Security Act.”

NEW SECTION. Section 3. Confidentiality of paternity hearings and records of proceedings.

Because of the privacy interests involved, a hearing under 40-5-231 through 40-5-237 and this section for
the purpose of determining paternity or reasonable cause to pursue paternity blood testing is closed to the
public. Attendance of others may be limited by the hearing officer as necessary to protect privacy rights.
All papers and records of the proceedings, other than a final adjudication of paternity, are closed to public
inspection, except that they may be opened upon consent of the parties and the hearing officer or, in

exceptional cases, by order of the hearing officer.
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Section 4. Section 40-5-221, MCA, is amended to read:

"40-5-221. Debt to state by obligor -- limitations. (1) Except as provided in subsection {2), any
payment of public assistance money made 1o or for the benefit of a child creates a debt due and owing the
state of Montana by the obligor in an amount equal to the amount of public assistance money &6 paid. In
the case of an obligor who is an adoptive parent, a debt for public assistance paid may not accrue prior to
the date of adoption.

{2) It a support order has been entered, the support debt created by this section may not exceed
the amount of the order.

(3) f a child has been placed in foster care and a written agreement for payment of support exists
between the obligor and any state agency, the support debt is limited to the amount provided for in the
agreement. However, if a support order is or has been entered, the provisions of the order prevail over the
agreement,

(4) The department shall adopt rules based on ability to pay, with respect to the level of support
to be provided for in sueh the agreements or modifications of swek the agreements based on changed
circumstances.

{5) The department may establish and collect a debt created under this section in a proceeding that
is in addition to and independent of the subrogation created by 40-5-202(4 and the assignment under

53-2-613."

Section 5. Section 40-5-226, MCA, is amended to read:

"40-5-226. Administrative hearing -- nature -- place -- time -- determinations -- failure to appear
-- entry of final decision and order. {1) The administrative hearing is defined as a "contested case”.

{2} If a hearing is requested, it must be scheduled within 20 days.

{3} The hearing officer shall determine the liability and responsibility, if any, of the obligor under
the notice and shall enter a final decision and order in accordance with the determination. The order may

award support from the date of:

(a) the child’s birth if paternity was established under 40-5-231 through 40-5-237 and [section 3}

or under Title 40, chapter 6, part 1, subject to the limitation in 40-6-108(3)(b}:

(b) the parties’ separation if support is initially established under 40-5-225: or

{c] notice to the parties of a support modification request under 40-5-273.

K\ (Mnntana Legislative Council
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(4) If the obligor fails to appear at the hearing or fails to timely request a hearing, the hearing
officer, upon a showing of valid service, shall enter a decision and order declaring the amount stated in the
notice to be final.

{5) In a hearing to determine financial responsibility, whether temporary or final, and in any
proceeding to modify support under 40-5-273, the monthly support responsibility must be determined in
accordance with the evidence presented and with reference to the uniform child support guidelines adopted
by the department under 40-5-209. The hearing officer is not limited to the amounts stated in the notice.
The guidelines must be used in all cases, including cases in which the order is entered upon the default of
a party and those in which the order is entered upon the parties’ consent. A verified representation of a
defaulting parent’s income, based on the best information availabie, may be used when a parent fails to
provide financial information for use in applying the guidelines. The amount determined under the guidelines
is presumed to be an adequate and reasonable support award, unless the hearing officer finds by clear and
convincing evidence that the application of the stardards—and guidelines is unjust to the child or to any of
the parties or is inappropriate in a particular case. If the hearing officer finds that the guideline amount is
unjust or inappropriate in a particular case, the hearing cfficer shall state the reasons for finding that the
application of the standards—and guidelings is unjust to the child or a party or is inappropriate in that
particular case. Similar findings must also be made in a case in which the parties have agreed to a support
amount that varies from the guideline amount. The hearing officer may vary the application of the

quidelines to limit the obligor’s liability for past support to the proportion of expenses already incurred that

the hearing officer considers just. Findings that rebut and vary the guideline amount must include a

statement of the amount of support that would have ordinarily been ordered under the guidelines.

(6) Within 20 days of the hearing, the hearing officer shall enter a final decision and order. The
determination of the hearing officer constitutes a final agency decision, subject to judicial review under
40-5-253 and the provisions of the Montana Administrative Procedure Act.

(7) A support order entered under this part must contain a statement that the order is subject to
review and modification by the department upon the request of the department or a party under 40-5-271
through 40-5-273 when the department is providing services under IV-D for the enforcement of the order.

(8) A support debt determined pursuant to this section is subject to collection action without
further necessity of action by the hearing officer.

{9) A support debt or a support responsibility determined under this part by reason of the abligor’s

-8 -
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faiture to request a hearing under this part or failure to appear at a scheduled hearing may be vacated, upon
the motion of an obligor, by the hearing officer within the time provided and upon a showing of any of the
grounds enumerated in the Montana Rutes of Civil Procedure.

{10) Unless the hearing officer makes a written exception under 40-5-315 or 40-5-411 and the
exception is included in the support order, every each order establishing a child support obligation, whether
temporary or final, and each modification of an existing child support order under this part is enforceable
by immediate or delinquency income withholding, or both, under Title 40, chapter b, part 4. A support order
that omits that provision or that provides for a payment arrangement inconsistent with this section is
nevertheless subject to withholding for the payment of support without need for an amendment of the
support order or for any further action by the hearing officer.

(11) For the purposes of income withholding provided for in subsection (1Q0), whenever the
department establishes or modifies a child support obligation, the department’s order must include a
provision requiring the cbligor, for as long as the department is providing support enforcement services,
to keep the department informed of the name and address of the obligor's current employer, whether the
obligor has access to health insurance through an employer or other group, and, if s0, the health insurance
policy information.

{12) The hearing officer may:

(a) compel obedience to the hearing officer’'s orders, judgments, and process and to any orders
issued by the department, including income-withholding orders issued pursuant to 40-5-415;

{b) compel the attendance of witnesses at administrative hearings;

{c) compel obedience of subpoenas for paternity biood tests;

{d) compel the production of accounts, books, documents, and other evidence; and

{e) punish for civil contempt. Contempt authority does not prevent the department from proceeding
in accordance with the provisions of 2-4-104.

(13) A contempt occurs whenever:

(a) a person acts in disobedience of any lawful order, judgment, or process of the hearing officer
or of the department;

(b} a person compelled by subpoena 10 appear and testify at an administrative hearing or to appear
for genetic paternity tests fails to do so;

(c} aperson compelled by subpoena duces tecum to produce evidence at an administrative hearing

Z\\ (Montana Legisiative council
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fails to do so;

(d) an abligor or obligee subject t0 a discovery order issued by the hearing officer fails to comply
with discovery requests; or

(e) a payor under an order to withhold issued pursuant to 40-5-415 fails to comply with the
provisions of the order. In the case of a payor under an income-withholding order, a separate contempt
occurs each time that income is required to be withheld and paid to the department and the payor fails to
take the required action.

(14} An affidavit of the facts constituting a contempt must be submitted to the hearing officer, who
shall review it tc determine whether there is cause to believe that a contempt has been committed. If cause
is found, the hearing officer shall issue a citation requiring the alleged contemnor to appear and show cause
why the alleged contemnor should not be determined to be in contempt and required to pay a penalty of
not more than $500 for each count of contempt. The citation, along with a copy of the affidavit, must be
served upon the alleged contemnor either by personal service or by certified mail. All other interested
persons may be served a copy of the citation by first-class mail,

(15) At the time and date set for hearing, the hearing officer shall proceed to hear witnesses and
take evidence regarding the alleged contempt and any defenses to the contempt. If the alleged contemnor
fails to appear for the hearing, the hearing may proceed in the alleged contemnor’s absence. If the hearing
officer finds the alleged contemnor in contempt, the hearing officer may impose a penalty of not more than
$500 for each count found. The hearing officer’s decision constitutes a final agency decision, subject to
judicial review under 40-5-253 and subject to the provisions of Title 2, chapter 4.

{16) An amount imposed as a penalty may be coliected by any remedy available to the department
for the enforcement of child support obligations, including warrant for distraint pursuant to 40-5-247,
income withholding pursuant to Title 40, chapter 5, part 4, and state debt offset, pursuant to Title 17,
chapter 4, part 1. The department may retain any penalties collected under this section to offset the costs
of administrative hearings conducted under this chapter.

{17) The penalties charged and collected under this section must be paid into the state treasury to
the credit of the child support enforcement division special revenue fund and must be accompanied by a

detailed statement of the amounts collected.”

Section 6. Section 40-5-443, MCA, is amended to read:

- 10 -
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"40-5-443. Payors to provide information -- exemption from liability. (1} For the purposes of this
part, upon written request by the department, a payor or former payor and any labor union of which the
obligor or_ogbiligee is or may have been a member shall provide the department with the following
information, if known, regarding the obligor or obligee:

{a) tast-known residential address;

{b) social security number;

{c) dates of employment or union membership;

{d) amounts of wages, salaries, commissions, contract proceeds, and other earnings or amounts

paid

(e) whether health insurance coverage is or was available te-the-ebliger through the payor or union
and, if so:

{i} the name of the insurer or health care provider;

{ii) the policy numbers or other identifiers; and

{ili) the persons covered; and

(f} names, telephone numbers, and addresses of current and former employers, payors, and unions.

(2) A payor or union whe that discloses information to the department in compliance with this

section is exempt from any liability to the obligor or obligee that may result from sweh the disclosure.”

NEW SECTION. Section 7. Codification instruction. [Section 3] is intended to be codified as an
integral part of Title 40, chapter 5, part 2, and the provisions of Title 40, chapter 5, part 2, apply to

[section 31.

NEW SECTION. Section 8. Severability. If a part of [this act] is invalid, all valid parts that are
severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its
applications, the part remains in effect in all valid applications that are severable from the invalid

applications.

NEW SECTION. Section 9. Effective date. [This act] is effective on passage and approval.
-END-

-11 -
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HOUSE BILL NO. 385

2 INTRODUCED BY R. JOHNSON
3 BY REQUEST OF THE DEPARTMENT OF SCCIAL AND REHABILITATION SERVICES
4
5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING CHILD SUPPORT LAWS AND THE
6  METHOD BY WHICH THE DEPARTMENT OF SOCIAL AND REHABILITATION SERVICES COLLECTS AND
7  ENFORCES SUPPORT; AUTHORIZING SALE OF SUPPORT DEBTS; AMENDING SECTIONS 27-2-201
8  40-5-202, 40-5-206, 40-5-221, 40-5-226, 40-5-255, AND 40-5-443, MCA; AND PROVIDING AN
9 IMMEDIATE EFFECTIVE DATE."
10
11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MCNTANA:
12
13 Section 1. Section 40-5-202, MCA, is amended to read:
14 "40-5-202. Department of social and rehabilitation services -- powers and duties regarding
15 collection of support debt. (1) The department may take action under the provisions of this part chapter,
16 the abandonment or nonsupport statutes, the Uniform Parentage Act established in Title 40, chapter 6, part
17 1, and other appropriate state and federal statutes to provide IV-D services if the department:
18 {a) receives a referral from the department of social and rehabilitation services or the department
19 of family services on behalf of the child;
20 (b} is providing ehild-suppert-enfercement services under 40-5-203; or
21 - {c) receives an interstate referral, whether under the Revised Uniform Reciprocal Enforcement of

22 Support Act, the Uniform Interstate Family Support Act, or an interstate action by a Title [V-D agency of
23 another state.
24 {2) A verified statement, filed by the department, that it is providing services is prima facie

25 evidence of its authority to act. Fhe Upon filing, the department may, on behalf of itseif or on behaif of

26  the obligee, obligor, or child, initiate, participate in, intervene in, or exercise any remedy available in a

27 judicial or an administrative action on the same basis as any other party.

28 (3) Whether acting on its own behalf or on behalf of the obligee, obligor, or child, the department

29 and its attorneys serve the public interest in ensuring that children are supported by their parents, rather

30 than _maintained by public assistance. The department does not represent the interests of any individual

-1 - HB 385
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person, and its_attorneys represent only the department. An attorney-client relationship is not created

between department attorneys and any person or entity other than the department. The obligee, obligor,

and child may obtain the services of a private attorney to represent their interests. The existence or

appearance of a private attorney as counsel of record for the obligee, obligor, or child does not affect the

department’s right to act or provide services under this chapter. This chapter does not require the

department to provide a private attorney for, or to pay for a private attorney for, an obligee, obligor, or

child.

+3H4) The department has the power of attorney to act in the name of any obligee 10 endorse and
cash any and-al drafts, checks, money orders, or other negotiable instruments received by the department
on behalf of a child.

+44(5) (a) ¥he If the department is—a—-party-te-and is providing IV-D services, the department must

be afforded notice and an opportunity to participate as an independent party in any proceeding relating to

paternity, to termination of parental rights, or to the establishment, enforcement, or modification of a

support obligation, whether initiated by the obligee, the obligor, or the child. A—ecipientefservicesmay

(b) The notice must reasonably_infarm the department of the issues to be determined in the

proceeding, the names of the parties and the chiid, and the identity and location of the tribunal in which

the issues will be determined. The notice is for_informational purposes only and is not intended as a

substitute for procedures necessary under the Montana Rules of Civil Procedure to establish personal

jurisdiction over the departrment. Whether or not the department is given notice, an agreement, judgment,

decree, or order is void as to any interest of the department that is or may be affected by the agreement,

judgment, decree, or order if the department was not joined as a party in the manner provided in the

Montana Rules of Civil Procedure,

{c) The natice must be personally served on the department. Within 20 days after service of the

notice, the department may:

{i) decline 10 enter the proceeding as a party, in which case the droceeding may continue without

the department’s participation;

i) inform the tribunal that a substantial interest of the department could be adversely affected b

the proceeding, in which case the proceeding may not continue without joining the department as a

necessary party_in the manner provided in the Montana Rules of Civil Procedure; or
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{iii) inform the tribunal that prior to the filing of the proceeding, the department initiated an

administrative proceeding under this chapter in which the parties and some or all of the issues are the same

as those in the proceeding before the tribunal. The tribunal shall then discontinue the proceeding as to the

common issues until administrative remedies have been exhausted.

(6) {a) A recipient or former recipient of public assistance who assigned support rights under

53-2-613 or a collection agency acting on behalf of the recipient or former recipient may collect only that

part of a delinguent support amount that accrued after termination of public assistance. The recipient,

former recipient, or collection agency may not commence or maintain an action against or make an

agreement with the obligor to recover an assigned delingquent support amount unless the department, in

writing:

li}_releases or relinquishes its assigned interest;

{ii} declares the support debt owed the department to be satisfied, in which case the balance of

the delinquent amount is released; or

{iii) _consents to the action or agreement.

(b} If a recipient, former recipient, or collection agency collects or receives value for any part of

an assigned delinquent support amount and the department has not given its consent or released or

relinquished its assigned interest, the recipient, former recipient, or collection agency shall make prompt

and full restitution to the department. !f prompt and full restitution is not made, the department may send

a written demand to the recipient, former recipient, or collection agency, and if prompt and full restitution

is not made within 20 days of the date of the written demand, the recipient, former recipient, or collection

agency is liable for damages eqgual to double the amount collected or value received, The amount of

damages may be determined and assessed by the department under the contested case provisions of the

Montana Administrative Procedure Act. The damages may be collected by the department by any method

or remedy available for the enforcement of child support owed by an obligor parent.

{c} This subsection {6) does not limit the right of a person to recaver money not assigned. |f there

are competing proceedings against an obliqor for collection of delinguent support, the collection of support

assigned to the department takes priority over the obligor’'s income_and assets.

{7)_An applicant far or recipient of services may not act to the prejudice of the department’s rights

while the services are being provided.

61(8)
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the department has consented to the agreement in writing, if public assistance is being or has been paid

for a child, an agreement between ary an obligee and afy an obligor eitherrelievingan-obligerefany-duty

prepayment—may or_a judgment, decree, or order adopting the agreement does not act to reduce or

terminate any rights of the department to establish a support order or to recover a suppcrt debt from the

obligor

if the agreement, judgment, decree, or order purports to:

(a) relieve or terminate the obligor's support duty;

{b] waive, modify, compromise, or discharge the support debt;

{c) prepay future support cbligations or settle past, present, or future support ohligations; or

{d) permit the obliqor to pay past, present, or future support okligations:

{i} with noncash contributions;

{i) by the pavment of other debts or obligations, such as vehicle, rent, and mortgage payments;

(i by making contributions to a trust or other account or payments toward an asset if the

contributed amounts are unavailable to the department.

{849} The department may petition a court or an administrative agency for modification of any
order on the same basis as a party to that action is entitled to do.

+A{10) The department is subrogated to the right of the child or obligee to maintain any civil action
or execute any administrative remedy available under the laws of this or any other state to collect a support
debt. This right of subrogation is in addition to and independent of the assignment under 53-2-613 and the
support debt created by 40-5-221. '

+83{11) If public assistance is being or has been paid, the department is subrogated to the debt
created by a support order and any money judgment is considered to be in favor of the department. This
subrogation is an addition to any assignment made under 563-2-613 and applies to the lesser of:

(@} the amount of public assistance paid; or

{v) the amount due under the support order.

+84{12) The department may adopt and enforce the rules necessary to carry out the provisions of

this part.

+H4{13) Fhe-department-for While providing services under this chapter and in order to carry out
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the purposes mentioned in this part chapter, the department, through its director or the director’s

authorized representatives, may:
{a) administer oaths te;
(b) certify official acts and records;;
(¢) issue investigative and hearing subpoenas—and;

{d) order discovery before and after a_hearing;

{e} hold prehearing and settlement conferences;

(f} compel the attendance of witnesses and the production of books, accounts, documents, and

evidence; and

{g) conduct proceedings supplementary to and in aid of a writ of execution or v.arrant for distraint,

including the examination of at; 3" ''gcr or other person in the manner provided for the taking of a deposition

in_a civil action.

H1(14) Wher In addition to any other requirement for service provided by the Montana Rules of

Civil Procedure, if a person is required to give notice to, serve, or provide a written response to the

department i under this

chapter, the notice, service, or response must be made to the department's child support enforcement

division.”

Section 2. Section 40-5-206, MCA, is amended 10 read:

"40-5-206. Central unit for information and administration -- cooperation enjoined -- availability of
records. {1) The department shall establish a central unit to serve as a registry for the receipt of
information, for answering interstate inquiries concerning deserting parents, for receiving and answering
requests forinformation made by <anpsumer repérting agencies unJuer 40-5-261, to coordinate and supervise

departmental activities in relation to deserting parents, and to as..we ensure effective cooperation with law

enforcement agencies.

(2) If services are provided to a child undef this part, the department may request and,
notwithstanding any statute making the information confidential, all state, county, and city agencies,
officers, and employees must shall provide on request information, if known, concerning an obligor or
obligee, including:

(a} name;

5. HB 385
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(b) address-oi-obligor’sresidence residential and mailing addresses;

(c) date of birth;

(d} social security number;

{e) wages or other income;

{f) number of dependents claimed for state and federal income tax withholding purpose.s;
{g) name and address of employer;

{h) address, location, and description of any real property ewned-by-the-ebliger; and

(i) any other asset in which the obligor or obligee may have an interest, including the extent,

nature, and value of the interest.
(3] Any information obhtained by the department during the course of a child support investigation

that is confidential at the source must be treated by the department as confidential and must he

safeguarded accordingly. The department may release information obtained from nonconfidential public

and private sources, including information regarding support orders, judgments, and payment records.

(4) Use or disclosure of information obtained by the department from confidential sources of and
information maintained by the department in its records, including the names, addresses, and sociét security
numbers of obligors and obligees, is limited to:

{a} purposes directly related to the provision of services under this chapter;

{b) county attorneys and courts having jurisdiction in support and abandenment proceedings o

actonrgs—or and agencies in other states engaged in the enforcement of support of minor children as

under the federal Social Security Act;
{c} any other use permitted or required by the federal Social Security Act."”

NEW SECTION. Section 3. Confidentiality of paternity hearings and records of proceedings.

Because of the privacy interests involved, a hearing under 40-5-231 through 40-5-237 and this section for
the purpose of determining paternity or reasonable cause to pursue paternity blcad testing is closed to the
public.‘ Attendance of others may be limited by the hearing officer as necessary to protect privacy rights.
All papers and records of the proceedings, other than a final adjudication of paternity, are closed to public
inspection, except that they may be opened upon consent of the parties and the hearing officer ar, in

exceptional cases, by order of the hearing officer.
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Section 4. Section 40-5-221, MCA, is amended 10 read:

"40-5-221. Debt to state by obligor -- limitations. {1) Except as provided in subsection (2), any
payment of public assistance money made to or for the benefit of a child creates a debt due and owing the
state of Montana by the abligor in an amount equal to the amount of public assistance money se paid. In
the case of an obligor who is an adoptive parent, a debt for public assistance paid may not accrue prior to
the date of adoption.

{2) If a support order has been entered, the support debt created by this section may not exceed
the amount of the order.

(3} !f a child has been placed in foster care and a written agreement for payment of support exists
between the obligor and any state agency, the support debt is limited to the amount provided for in the
agreement. However, if a support order is or has been entered, the provisions of the order prevail over the
agreement.

(4) The department shall adopt rules based on ability to pay, with respect to the level of support
to be provided for in saeh the agreements or modifications of suek the agreements based on changed
circumstances.

(8) The department may establish and collect a debt created under this section in a proceeding that
is in addition to and independent of the subrogation created by 40-5-202+8 and the assignment under

53-2-613."

Section 5. Section 40-5-226, MCA, is amended to read-

"40-5-226. Administrative hearing -- nature -- place -- time -- determinations -- failure to appear
-- entry of final decision and order. (1} The administratiQe hearing is defined as a "contested case".

(2) If a hearing is requested, it must be scheduled within 20 days.

(3) The hearing officer shall determine the liability and responsibility, if any, of the obligor under
the notice and shall enter a final decision and order in accordance with the determination. The order may

award support from the date of:

{a) the child’s hirth if paternity was estabiished under 40-5-231 through 40-5-237 and [section 3]

or under Title 40, chagter 6, part 1, subject to the limitation in 40-6-108(3){b);

(b) the parties’ separation if support is initially established under 40-5-225: or

{c) natice to the parties of a support modification request under 40-5-273.
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(4) If the obligor fails to appear at the hearing or fails to timely request a hearing, the hearing
officer, upon a showing of valid service, shall enter a decision and order declaring the amount stated in the
notice to be final.

(8) In a hearing to determine financial responsibility, whether temporary or final, and in any
proceeding to modify support under 40-5-273, the monthly support respansibility must be determined in
accordance with the evidence presented and with reference to the uniform child suppert guidelines adopted
by fhe department under 40-5-209. The hearing officer is not limited to the amounts stated in the notice.
The guidelines must be used in all cases, including cases in which the order is entered upon the default of
a party and those in which the order is entered upon the parties’ consent. A verified representation of a
defaulting parent’s income, based on the best information available, may be used when a parent fails to
provide financial information for use in applying the guidelines. The amount determined under the guidelines
is presumed to be an adequate and reasonable support award, uniess the hearing officer finds by clear and
convincing evidence that the application of the stardatds-and guidelines is unjust to the child or to any of
the parties or is inappropriate in a particular case. If the hearing officer finds that the guideline amount is
unjust or inappropriate in a particular case, the hearing officer shall state the reasons for finding that the
application of the standards—and guidelines is unjust to the child or a party or is inappropriate in that
particular case. Similar findings must also be made in a case in which the parties have agreed tc a support

amount that varies from the guideline amount. The hearing officer may vary the application of the

quidelines to limit the abligor’s liability for past support to the proportion of expenses already incurred that

the hearing officer considers just. Findings that rebut and vary the guideline amount must include a

statement of the émount of support that would have ordinarily been ordered under the guidelines.

(6) Within 20 days of the hearing, the hearing officer shall enter a final decision and order. The
determination of the hearing officer constitutes a final agency decision, subject to judicial review under
40-5-253 and the provisions of the Montana Administrative Procedure Act,

(7) A support order entered under this part must contain a statement that the order is subject to
review and moedification by the department upon the request of the department or a party under 40-5-271
through 40-5-273 when the department is providing services under |V-D for the enforcement of the order.

{8) A support debt determined pursuant to this section is subject to collection action without
further necessity of action by the hearing officer.

{9) A support debt or a support responsibility determined under this part by reason of the obligor’s

A - 8- HB 2385
Montana LGH’S’ZﬂVﬂ Counci]



54th Legislature HB(0385.02

R T T T <> T < B~ U T NG S

[ L L e R N L L T T T N I T N
o W O N O O AW N = O W W ~N T AW N -

failure to request a hearing under this part or failure to appear at a scheduled hearing may be vacated, upon
the motion of an abligor, by the hearing officer within the time provided and upon a showing of any of the
grounds enumerated in the Montana Rules of Civil Procedure.

{10) Unless the hearing officer makes a written exception under 40-5-315 or 40-5-411 and the
exception is included in the support order, every each order establishing a child support obligation, whether
temporary or final, and each modification of an existing child support order under this part is enforceable
by immediate or delinquency income withholding, or hoth, under Title 40, chapter 5, part 4. A support order
that omits that provision or that provides for a payment arrangement inconsistent with this section is
nevertheless subject to withholding for the payment of suppart without need for an amendment of the
support order or for any further action by the hearing officer.

{11) For the purposes of income withholding provided for in subsection (10}, whenever the
department establishes or modifies a child support obligation, the department’s order must include a
provision requiring the obligor, for as long as the department is providing support enfarcement services,
to keep the department informed of the name and address of the obligor’'s current employer, whether the
obligor has access to health insurance through an employer or other group, and, if so, the health insurance
policy information.

{12) The hearing officer may:

{a) compel obedience to the hearing officer’s orders, judgments, and process and to any orders
issued by the department, including income-withholdihg orders issued pursuant to 40-5-415;

(b} compel the attendance of witnesses at administrative hearings;

{c) compel obedience of subpoenas for paternity blood tests;

{d} compel the production of accounts, books, documents, and other evidence; and

{e) punish for civil contempt. Contempt authority does not prevent the department from proceeding
in accordance with the provisions of 2-4-104.

{13) A contempt occurs whenever:

{a) a person acts in disobedience of a'ny lawful order, judgment, or process of the hearing officer
or of the department;

(h) a person compelled by subpoena to appear and testify at an administrative hearing or to appear
for genetic paternity tests fails to do so;

{c) aperson compelled by subpoena duces tecum 1o produce evidence at an administrative hearing
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fails to do so;

{d) an abligor or obligee subject to a discovery order issued by the hearing officer fails to comply
with discovery requests; or

{e) a payor under an order to withhold issued pursuant to 40-5-415 fails to comply with the
provisions of the order. In the case of a payor under an income-withholding order, a separate contempt
occurs each time that income is required to be withheld and paid to the department and the payor fails to
take the required action.

(14) An affidavit of the facts constituting a contempt must be submitted to the hearing officer, who
shall review it to determine whether there is cause to believe that a contempt has been committed. If cause
is found, the hearing officer shall issue a citation requiring the alleged contemnor to appear and show cause
why the alleged contemnor should not be determined to be in contempt and required to pay a penalty of
not more than $500 for each count of contempt. The citation, along with a copy of the affidavit, must be
served upon the alleged contemnor either by personal service or by certified mail. All other interested
persons may be served a copy of the citation by first-class mail.

{15) At the time and date set for hearing, the hearing officer shall proceed to hear witnesses and
take evidence regarding the alleged contempt and any defenses to the contempt. If the alleged contemnor
fails to appear for the hearing, the hearing may proceed in the alleged contemnor’'s absence. If the hearing
officer finds the alleged contemnor in contempt, the hearing officer may impose a penalty of not more than
$500 for each count found. The hearing officer’s decision constitutes a final agency decision, subject to
judicial review under 40-5-253 and subject to the provisions of Title 2, chapter 4.

{16} An amount imposed as a penalty may be collected by any remedy available to the department
for the enforcement of child support obligations, including warrant for distraint pursuant to 40-5-247,
income withholding pursuant to Title 40, chapter 5, part 4, and state debt offset, pursuant to Title 17,
chapter 4, part 1. The department may retain any penalties collected under this section to offset the costs
of administrative hearings conducted under this chapter.

{17) The penalties charged and collected under this section must be paid into the state treasury to
the credit of the child support enforcement division special revenue fund and must be accompanied by a

detailed statement of the amounts collected.”

SECTION 6. SECTION 40-5-265, MCA, IS AMENDED TO READ:
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"40-5-255. Charging off child support debts as uncollectible -- sale of support debts. {1) Any
support debt due the department from an obligor, which debt the department determines uncollectible, may
be transferred from accounts receivable to a suspense account and cease to be accounted as an asset. If
a warrant” for distraint has been filed and the support debt has subseguently been charged off as
uncollectible, the department shall issue a release of lien.

{2) At any time after 10 years from the date of termination of the support obligation, the
department may charge off as uncollectible any support debt upon which the department finds there is no
available, practical, or lawful means by which the support debt may be collected. A proceeding or action
under the provisions of this part may not be begun after expiration of the 10-year period to institute
collection of a support debt. This part may not be construed to render invalid or nonactionable a warrant
for distraint issued by the department prior to the expiration of the 10-year period or an assignment of
earnings executed prior to the expiration of the 10-year period.

(3) The department may discount and sell to a private collection agency, credit bureau, ar other

private entity any interest that the state and the department may have in the unpaid balance of the support

debt created by 40-5-221 and 53-4-248 or assigned to the department under 53-2-613.

{a) The sale shall be by sealed bid to the highest bidder provided that the highest bid is not less

than 10% of the value of the support debt subject to the sale.

{b) The sale shall be subject to conditions and terms which the department may set out in a sales

contract.

(c] The department shall publish notice of the sale in a newspaper having statewide circulation

once a week for 4 successive weeks.

(d} _Proceeds shall be paid into the state treasury to the credit of the child support enforcement

division special revenue fund.”

Section 7. Section 40-5-443, MCA, is amended to read:

"40-5-443. Payors to provide information -- exemption from liability. (1) For the purposes of this
part, u-pon written request by the department, a payor or former payor and any labor union of which the
obligor or_obligee is or may have been a member shall provide the department with the following
information, if known, regarding the obligor or obligee:

{a) last-known residential address;
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{(b) social security number;
(c} dates of employment or union membership;

(d) amounts of wages, salaries, commissions, contract proceeds, and other earnings or amounts

paid
{e) whether health insurance coverage is or was available te-the-ebliger through the payor or union
and, if so: |
{i) the name of the insurer or health care provider;
{ii} the policy numbers or other identifiers; and
{iii) the persons covered;_and

{f} names, telephone numbers, and addresses of current and former employers, payors, and unions.

{2) A payor or union whe that discloses information to the department in compliance with this

section is exempt fram any liability to the obligor or obligee that may result from saeh the disclosure.”

SECTION 8. SECTION 27-2-201, MCA, IS AMENDED TO READ:

“27-2-201. Actions upon judgments. (1) Except as provided in subseetien subsections (3) and (4],

the period prescribed for the commencement of an action upon a judgment or decree of any court of record
of the United States or of any state within the United States is within 10 years.

{2} The period prescribed for the commencement of an action upon a judgment or decree rendered
in a court not of record is within 5 years. The cause of action is considered, in that case, to have accrued
when final judgment was rendered.

{3} The period prescribed for the cammencement of an action to collect past-due child support that
has accrued after Qctober 1, 1993, under an order entered by a court of record or administrative authority

is within 10 years of the termination of support aobligation.

{4) The period prescribed for the commencement of an action to collect past-due child support that

has accrued under a support order issued in _another state, in_a foreign country, or in a_tribal court is as

provided in subsection {3) or as provided in the {aw of the issuing jurisdiction, whichever period is longer.”

NEW SECTION. Section 9. Caodification instruction. [Section 3] is intended to be codified as an

integral part of Title 40, chapter 5, part 2, and the provisions of Title 40, chapter 5, part 2, apply to

[section 3].
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1 NEW SECTION. Section 10. Severability. !f a part of [this act] is invalid, all valid parts that are
2  severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its
3 applications, the part remains in effect in all valid applications that are severable from the invalid
4  applications.
5
6 NEW SECTION. Section 11. Effective date. [This act] is effective an passage and approval.
7 -END-
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HOUSE BILL NO. 385
INTRODUCED BY R. JOHNSON
BY REQUEST OF THE DEPARTMENT OF SOCIAL AND REHABILITATION SERVICES

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING CHILD SUPPORT LAWS AND THE
METHOD BY WHICH THE DEPARTMENT OF SOCIAL AND REHABILITATION SERVICES COLLECTS AND
ENFORCES SUPPORT; AUTHORIZING SALE OF SUPPORT DEBTS; AMENDING SECTIONS 27-2-201,

40-5-202, 40-5-208, 40-5-221, 40-5-226, 40-5-255, AND 40-5-443, MCA; AND PROVIDING AN
IMMEDIATE EFFECTIVE DATE.”
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

THERE ARE NO CHANGES IN THIS BILL AND IT WILL
NOT BE REPRINTED. PLEASE REFER TO SECOND
READING COPY (YELLOW) FOR COMPLETE TEXT.
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HOUSE BILL NO. 385
INTRODUCED BY R. JOHNSON
BY REQUEST OF THE DEPARTMENT OF SOCIAL AND REHABILITATION SERVICES

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING CHILD SUPPORT LAWS AND THE
METHOD BY WHICH THE DEPARTMENT OF SOCIAL AND REHABILITATION SERVICES COLLECTS AND
ENFORCES SUPPORT; AUTHORIZING SALE OF SUPPORT DEBTS; AMENDING SECTIONS 27-2-201

—_—

40-5-202, 40-5-206, 40-5-221, 40-5-226, 40-5-255, AND 40-5-443, MCA; AND PROVIDING AN
IMMEDIATE EFFECTIVE DATE.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 40-5-202, MCA, is amended to read:

"40-5-202. Department of social and rehabilitation services -- powers and duties regarding
collection of support debt. {1} The department may take action under the provisions of this part chapter,
the abandonment or nonsupport statutes, the Uniform Parentage Act established in Title 40, chapter 6, part
1, and other appropriate state and federal statutes to provide IV-D services if the department:

{a) receives a referral from the department of social and rehabilitation services or the department
of family services on behalf of the child;

{b) is providing ehild-suppertenfereerent services under 40-5-203; or

{c) receives an inter\state referral, whether under the Revised Uniform Reciprocal Enforcement of
Support Act, the Uniform Interstate Family Support Act, or an interstate action by a Title IV-D agency of
another state.

{2) A verified statement, filed by the department, that it is providing services is prima facie

evidence of its authority to act. ¥he Upon filing, the department may, on behalf of itself or on behalf of

the obligee, obligor, or child, initiate, participate in, intervene in, or exercise any remedy available in a

judicial or an administrative action on the same basis as any other party.

{3) Whether acting on its cwn behalf or on behalf of the obligee, obligor, or child, the department

and its attornays serve the public interest in ensuring that children are supported by their parents, rather

than maintained by public assistance. The department does not represent the interests of any individual
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person, and its attorneys represent only the department. An attorney-client relationship is not created

between department attorneys and any persgn or entity other than the department. The obligee, obligor,

and child may obtain the services of a private attorney to represent their interests. The existence or

appearance of a private attorney as counsel of record for the obligee, obligor, or child does not affect the

department’s right to act or provide services under this chapter. This chapter does not require the

department to provide a private attorney for, or to pay for a private attorney for, an obligee, obligor, or
child.

31{4) The department has the power of attorney to act in the name of any. abligee to endorse and
cash any ard-al drafts, checks, money orders, or other negotiabie instruments received by the department
on behalf of a child.

{4){5} la) The If the department is-a-party-te-and is providing 1V-D services, the department must

- be afforded notice and an opportunity to participate as an independent party in any praceeding relating to

paternity, to termination of parental rights, or to the establishment, enforcement, or modification of a

support obligation, whether initiated by the obligee, the obligor, or the child. A-reeiptentof-services-may

(b)_The notice_must reasonably inform the department of the issues to be determined in_the

proceeding, the names of the parties and the child, and the identity and location of the tribunal in which

the issues will be determined. The notice is for informational purposas only and is not intended as a

substitute for procedures necessary under the Montana Rules of Civil Procedure to establish _personal

jurisdiction over the department. Whether or not the department is given notice, an agreement, judgment,
decree, or order is void as to any interest of the department that is or may be affected by the agreement,

judament, decree, or order if the department was not joined as a party in the manner provided in the

Montana Rules of Civil Procedure.

{c)_The notice must be perscnally served on the department. Within 20 days after service of the

notice, the department may:

{i) decline to enter the proceeding as a party, in which case the proceeding may continue without

the department’s participation;

(ii) _inform the tribunal that a substantial interest of the department could be adversely affected by

the proceeding, in which case the proceeding may not continue without joining the department as a

necessary party in the manner provided in the Montana Rules of Civil Procedure; or
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(i) _inform the tribunal that prior to the filing of the proceeding, the department initiated an

administrative proceeding under this chapter in which the parties and some or all of the issues are the same

as those in the proceeding before the tribunal. The tribunal shall then discontinue the proceeding as 1o the

common issues until administrative remedies have been exhausted.

{6) {a) A recipient or former recipient of public assistance who assigned support rights under

53-2-613 or a collection_agency acting on behalf of the recipient or former recipient may collect only that

part_of _a delinquent support amount that accrued after termination_of public assistance. The recipient,

former recipient, or collection agency may not commence or maintain an _action against or make an

agreement with the obligor to recover an assigned delinquent support amount unless the department, in

writing:

{i) releases or relinguishes its assigned interest:

(i) declares the support debt owed the department to be satisfied, in which case the balance of

the delinguent amount is released; or

(i) _consents to the action or agreement.

{b) If a recipient, former recipient, or collection agency collects or receives value for any part of

an_assigned delinquent support amount and the department has not given its cansent or released or

relinquished its assigned interest, the recipient, former recipient, or collection agency shall make prompt

and full restitution to the department. |f prompt and full restitution is not made, the department may send

a written demand to the recipient, former recipient, or collection agency, and if prompt and full restitution

is not made within 20 days of the date of the written demand, the recipient, former recipient, or cellection

agency is liable for damages egual to double the amount collected or value received. The amount of

damages may be determined and assessed by the department under the contested case provisions of the

Montana Administrative Procedure Act. The damages may be collected by the department by any method

or remedy available for the enforcement of child support owed by an gbligor parent.

{c} This subsection (6} does not limit the right of a person to recover money not assigned. f there

are competing proceedings against an obligor for collection of delinquent support, the collection of support

assigned to the department takes priority over the obligor’'s income and assets.

{7} _An applicant for or recipient of services may not act to the prejudice of the department’s rights

while the services are being provided.
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the department has consented to the agreement in writing, if public assistance is _being or has been paid

for a child, an agreement between &y an obligee and ary an obligor eﬁhamgﬂa;m-bhger—e-f—'any—d&m

propayrment—may or_a judgment, decree, or_order adopting the agreement does not act to reduce or

terminate any rights of the department to establish a support order or to recover a support debt from the
obligor

if the agreement, judgment, decree, or order purports to:

{a) relieve or terminate the obligor's support duty:

(b) waive, modify, compromise, or discharge the support debt;

{c) prepay future support obligations or settle past, present, or future support obligations; or

{d) permit the obligor to pay past, present, or future support obligations:

(i} with noncash contributions;

{ii} by the payment of other debts or obligations, such as vehicie, rent, and mortgage payments;

(ii)_by making contributions to a trust or other account or payments toward an asset if the

contributed amounts are unavailable to the department.

+6}{9) The department may petition a court or an administrative agency for modification of any
order on the same basis as a party to that action is entitled to do.

+A(10) The department is subrogated to the right of the child or obligee to maintain any civil action
or execute any administrative remedy available under the laws of this or any other state to collect a support
debt. This right of subrogation is in addition to and independent of the assignment under 53-2-613 and the
support debt created by 40-5-221,

11} If public assistance is being or has been paid, the department is subrogated to the debt
created by a support order and any money judgment is considered to be in favor of the department. This
subrogation is an addition to any assignment made under 53-2-613 and applies to the lesser of:

{a} the amount of public assistance paid; or

(b} the amount due under the support order.

£84{12) The department may adopt and enforce the rules necessary to carry out the pravisions of
this part.

H63(13] Fhedeparsment—for While providing services under this chapter and in order to carry out
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the purposes mentioned in this part chapter, the department, through its director or the director’s

authorized representatives, may;
(a} administer oaths t&;
(b} certify official acts and records;;

{c] issue investigative and hearing subpoenas—and;

(d) order discovery before and after a hearing;

(e} hold prehearing and settlement conferences;

{f) compe! the attendance of witnesses and the production of bhooks, accounts, documents, and

evidence; and

{g} conduct proceedings supplementary to and in aid of a writ of execution or warrant for distraint,

including the examination of an obligor or other person in the manner provided for the taking of a deposition

in a civil action.

£4(14) When In addition to any other requirement for service provided by the Montana Rules of

Civil Procedure, if a person is required to give notice to, serve, or provide a written response to the

department i

under this
chapter, the notice, service, or response must be made to the department’s child support enfarcement

division."

Section 2. Section 40-5-206, MCA, is amended to read:

"40-5-206. Central unit for information and administration -- cooperation enjoined -- availability of
records. (1) The department shall establish a central unit to serve as a registry for the receipt of
infarmation, for answering interstate inquiries concerning deserting parents, for receiving and answering
requests for information made by consumer reporting agencies under 40-5-261, to coordinate and supervise

departmental activities in relation to deserting parents, and to assute ensure effective cooperation with law

enforcement agencies.

{2) If services are provided to a child under this part, the department may request and,
notwithstanding any statute making the information confidential, all state, county, and city agencies,
officers, and employees must shall provide on request information, if known, concerning an obligor or
obliges, including:

(a) name;
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{b) asdress-ef-obligors—residence residential and mailing addresses;
(¢} date of birth;

{d) social security number;

(e} wages or other income;

{(f} number of dependents claimed for state and federal income tax withholding purposes;
{g) name and address of employer;

{h) address, focation, and description of any real property ewned-by-the-oblger; and

(i) any other asset in which the obligor or obligee may have an interest, including the extent,
nature, and value of the interest.

(3) Any information obtained by the department during the course of a child support investigation
that is confidential at the source must be treated by the department as confidential and must be

safeguarded accordingly. The department may release information obtained from nonconfidential public

and private sources, including information regarding support orders, iudgments, and payment records.

{4) Use or disclosure of information obtained by the department from confidential sources of and
information maintained by the department in its records, including the names, addresses, and sacial security
numbers of obligors and obligees, is limited to:

(a) purposes directly related to the provision of services under this chapter;

(b} county attorneys and courts having jurisdiction in support and abandonment proceedings e+

aectiohs—of and agencies in other states engaged in the enforcement of support of minor children as

under the federal Social Security Act;

(c) any other use permitted or required by the federal Social Security Act.”

NEW SECTION. Section 3. Confidentiality of paternity hearings and records of proceedings.

Because of the privacy interests involved, a hearing under 40-5-231 through 40-5-237 and this section for
the purpose of determining paternity or reasonable cause to-pursue paternity blood testing is closed to the
public. Attendance of others may be limited by the hearing officer as necessary to protect privacy rights.
All papers and records of the proceedings. other than a final adjudication of paternity, are closed to public
inspection, except that they may be opened upon consent of the parties and the hearing officer or, in

exceptional cases, by order of the hearing officer.
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Section 4. Section 40-5-221, MCA, is amended to read:

"40-5-221. Debt to state by obligor -- limitations. {1) Except as provided in subsection (2), any
payment of public assistance money made to or for the benefit of a child creates a debt due and owing the
state of Montana by the obligor in an amount equal to the amount of public assistance money se paid. In
the case of an obligor who is an adoptive parent, a debt for public assistance paid may not accrue prior to
the date of adoption.

(2) If a support arder has been entered, the support debt created by this section may not exceed
the amount of the order.

(3} 1f a child has been placed in foster care and a written agreement for payment of support exists
between the obligor and any state agency, the support debt is limited to the amount provided for in the

agreement. However, if a support order is or has been entered, the provisions of the order prevail over the

" agreement,

(4) The department shall adopt rules based on ability to pay, with respect to the level of support
to be provided for in suel the agreements or modifications of sueh the agreements based on changed
circumstances.

(6) The department may establish and collect a debt created under this section in a proceeding that
is in addition to and independent of the subrogation created by 40-5-20243 and the assignment under

53-2-613."

Section 5. Section 40-5-226, MCA, is amended to read:

"40-5-226. Administrative hearing -- nature -- place -- time -- determinations -- failure to appear
-- entry of final decision and order. {1} The administrative hearing is defined as a "contested case".

{2} If a hearing is requested, it must be scheduled within 20 days.

(3} The hearing officer shall determine the liability and responsibility, if any, of the aobligor under
the notice and shall enter a final decision and order in accordance with the determination. The order may

award support from the date of:

{a) the child's birth if paternity was established under 40-5-231 through 40-5-237 and {section 3]

or under Title 40, chapter 6, part 1, subject to the limitation in 40-6-108(3}(b};

(b} the parties’ separation it support is initially established under 40-5-225; or

c}_notice to the parties of a support modification request under 40-5-273.
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{4) If the obligor fails to appear at the hearing or fails to timely request a hearing, the hearing
officer, upon a showing of valid service, shall enter a decision and order declaring the amount stated in the
notice to be final.

(5) In a hearing to determine financial responsibility, whether temporary or final, and in any
proceeding to moedify support under 40-5-273, the monthly support responsibility must be determined in
accordance with the evidence presented and with reference to the uniform child support guidelines adopted
by the department under 40-5-209. The hearing officer is not limited to the amounts stated in the notice.
The guidelines must be used in all cases, including cases in which the order is entered upon the default of
a party and those in which the order is entered upon the parties’ consent. A verified representation of a
defauiting parent’s income, based on the best information available, may be used when a parent fails to
provide financial information for use in applying the guidelines. The amount determined under the guidelines
is presumed to be an adeguate and reasonable support award, unless the hearing afficer finds by clear and
convincing evidence that the application of the stanrdards—and guidelines is unjust to the child or to any of
the parties or is inappropriate in a particular case. If the hearing officer finds that the guideline amount is
unjust or inappropriate in a particular case, the hearing officer shall state the reasons for finding that the
application of the standards—and guidelines is unjust to the child or a party or is inappropriate in that
particular case. Similar findings must also be made in a case in which the parties have agreed to a support

amount that varies from the guideline amount. The hearing officer may vary the application of the

quidelines to limit the obliger’s liability for past support to the proportion of expenses already incurred that

the hearing officer considers just. Findings that rebut and vary the guideline amount must include a

statement of the amount of support that would have ordinarily been ordered under the guidelines.

(6) Within 20 days of the hearing, the hearing officer shall enter a final decision and order. The
determination of the hearing officer constitutes a final agency decision, subject to judicial review under
40-5-253 and the provisions of the Montana Administrative Procedure Act.

{7) A support order entered under this part must contain a statement that the order is subject to
review and modification by the department upon the request of the department or a party under 40-5-271
through 40-5-273 when the department is providing services under IV-D for the enforcement of the order.

{8)_ A support debt determined pursuant to this section is subject to coliection action without
further necessity of action by the hearing officer.

(9) A support debt or a support responsibility determined under this part by reason of the abligor’s
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failure to reguest a hearing under this part or failure to appear at a scheduled hearing may be vacated, upon
the motion of an obligor, by the hearing officer within the time provided and upon a showing of any of the
grounds enumerated in the Montana Rules of Civil Procedure.

{10} Unless the hearing officer makes a written exception under 40-5-315 or 40-5-411 and the
exception is included in the support order, every each order establishing a child support obligation, whether
temporary or final, and each modification of an existing child support order under this part is enforceable
by immediate or delinquency income withholding, or both, under Title 40, chapter b, part 4. A support order
that omits that provision or that provides for a payment arrangement inconsistent with this section is
nevertheless subject to withholding for the payment of support without need for an amendment of the
support order or for any further action by the hearing officer.

(11) For the purposes of income withholding provided for in subsection (10}, whenever the
department establishes or modifies a child support obligation, the department’s order must include a
provision requiring the obligor, for as long as the department is providing support enforcement services,
to keep the department informed of the name and address of the obligor’'s current employef, whether the
abligor has access to heaith insurance through an employer or other group, and, if so, the health insurance
policy information.

{12) The hearing officer may:

{a} compel obedience to the hearing officer’s orders, judgments, and process and to any orders
issued by the department, including income-withholding orders issued pursuant to 40-5-415;

(b) compel the attendance of witnesses at administrative hearings;

{c) compel obedience of subpoenas for paternity blood tests;

{d) compel the production of accounts, books, documents, and other evidence; and

{e) punish for civil contempt. Contempt authority does not prevent the department from proceeding
in accordance with the provisions of 2-4-104.

{13) A contempt occurs whenever:

{a) a person acts in disobedience of any lawful order, judgment, or process of the hearing officer
or ot the department;

(b) a person compeiled by subpoena to appear and testify at an administrative hearing or 10 appear
for genetic paternity tests fails to do so;

{c) aperson compelled by subpoena duces tecum to produce evidence at an administrative hearing
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fails to do so;

{d) an obligor or obligee subject to a discovery order issued by the hearing officer fails to comply
with discovery requests; or

{e) a payor under an order to withhold issued pursuant to 40-5-415 fails to comply with the
provisions of the order. In the case of a payor under an income-withhoiding order, a separate contempt
occurs each time that income is required to be withheld and paid to the department and the payor fails to
take the required action.

{14} An affidavit of the facts constituting a contempt must be submitted to the hearing officer, who
shall review it to determine whether there is cause to believe that a contempt has been committed. If cause
is found, the hearing officer shall issue a citation requiring the alleged contemnor to appear and show cause
why the aileged contemnor should not be determined to be in contempt and required to pay a penalty of
not more than $500 for each count of contempt. The citation, along with a copy of the affidavit, must be
served upon the alleged contemnor either by personal service or by certified mail. All other interested
persons may be served a copy of the citation by first-class mail.

(15) At the time and date set for hearing, the hearing officer shall proceed to hear witnesses and
take evidence regarding the alleged contempt and any defenses to the contempt. If the alleged contemnor
fails to appear for the hearing, the hearing may proceed in the alleged contemnor’s absence. If the hearing
officer finds the alleged contemnor in contempt, the hearing cofficer may impose a penalty of not more than
$500 for each count found. The hearing officer’s decision constitutes a final agency decision, subject to
judicial review under 40-5-253 and subject to the provisions of Title 2, chapter 4.

(16} An amount imposed as a penalty may be collected by any remedy available to the department
for the enforcement of child support obligations, including warrant for distraint pursuant to 40-5-247,
income withholding pursuant to Title 40, chapter b, part 4, and state debt offset, pursuant to Title 17,
chapter 4, part 1. The department may retain any penalties collected under this section to offset the costs
of administrative hearings conducted under this chapter.

{17) The penalties charged and collected under this section must be paid into the state treasury to

the credit of the child support enforcement division special revenue fund and must be accompanied by a

detailed statement of the amounts collected.”

SECTION 6. SECTION 40-5-255, MCA, IS AMENDED TO READ:
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"40-5-255. Charging off child support debts as uncollectible -- sale of support debts. (1) Any

support debt due the department from an obligor, which debt the department determines uncolfectible, may
be transferred from accounts receivable to a suspense account and cease to be accounted as an asset. If
a warrant for distraint has been filed and the support debt has subsequently been charged o6ff as
uncollectible, the department shall issue a release of lien.

{2) At any time after 10 years from the date of termination of the support obligation, the
department may charge off as uncollectible any support debt upon which the department finds there is no
available, practicat, or lawful means by which the support debt may be collected. A proceeding or action
under the provisions of this part may not be begun after expiration of the 10-year period to institute
collection of a support debt. This part may not be construed to render invalid or nonactionable a warrant
for distraint issued by the department prior to the expiration of the 10-year period or an assignment of
earnings executed prior to the expiration of the 10-year period.

- (3)_The department may discount and sell to a private collection agency, credit bureau, or other

private entity any interest that the state and the department may have in the unpaid balance of the support
debt created by 40-5-221 and 53-4-248 or assigned to the department under 53-2-613.

(a) The sale must be by sealed bid to the highest bidder provided that the highest bid is not less

than 10% of the value of the support debt subject to the sale.

{b) The sale must be subject to conditions and terms that the department may set out in a sales

gontract.

{c] The department shali publish notice of the sale in a newspaper_having statewide circulation

once a week for 4 successive weeks.

(d} Proceeds must be paid into the state treasury to the credit of the child support enforcement

division special revenue fund."

Section 7. Section 40-5-443, MCA, is amended to read:

"40-5-443. Payors to provide information -- exemption from liability. {1} For the purposes of this
part, upon written request by the department, a payor or former payor and any labor union of which the
obligor or_obligee is or may have been a member shall provide the department with the following
information, if known, regarding the obligor pr obligee:

{a) last-known residential address;
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(b} social security number;
{c) dates of employment or union membership;

{d) amounts of wages, salaries, commissions, contract proceeds, and other garnings ar amounts

paid

(e} whether health insurance coverage is or was available te-the-ebliger through the payor or union
and, if so:

{iy the name of the insurer or health care provider;

() the policy numbers or other identifiers; and

{iii) the persons covered; and

(f) names, telephone numbers, and addresses of current and former employers, payors, and unions.

(2) A payor or union whe that discloses information to the department in compliance with this

section is exempt from any liability to the obligor or obligee that may result from swek the disclosure.”

SECTION 8. SECTION 27-2-201, MCA, 1S AMENDED TO READ:

"27-2-201. Actions upon judgments. (1) Except as provided in subseetien subsections (3} and (4).
the period prescribed for the commencement of an action upon a judgment or decree of any court of record
of the United States or of any state within the United States is within 10 years,

{2} The period prescribed for the commencement of an action upan a judgment or decree rendered
in a court not of record is within 5 years. The cause of action is considered, in that case, to have accrued
when final judgment was rendered.

(3) The period prescribed for the commencement of an action to collect past-due child support that
has accrued after October 1, 1993, under an order entered by a court of record or administrative authority
is within 10 years of the termination of support obligation.

{4) The period prescribed for the commencement of an action to collect past-due child support that

has_accrued under a support order issued in another state, in a foreign country, or in a tribal court is as

provided in subsection (3} or as provided in the law of the issuing jurisdiction, whichever period is longer.”

NEW SECTION. Section 9. Codification instruction. {Section 3] is intended to be codified as an
integral part of Title 40, chapter 5, part 2, and the pro\_/isions of Title 40, chapter 5, part 2, apply to

[section 3].
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NEW SECTION. Section 10. Severability. If a part of [this act] is invalid, all valid parts that are

severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its
applications, the part remains in effect in all valid applications that are severable from the invalid

applications.

NEW SECTION. Section 11. Effective date. [This act] is effective on passage and approval.

-END-
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