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5 A BILL FOR AN ACT ENTITLED: "AN ACT AMENDING PERMITTING AND ENFORCEMENT PROCEDURES 

6 FOR THE METAL MINE RECLAMATION LAWS; AUTHORIZING THE ADMINISTRATIVE ASSESSMENT OF 

7 CIVIL PENALTIES; ALLOWING THE PERMIT REVIEW PERIOD TO BE INCREASED FOR CERTAIN 

8 OPERATIONS; AMENDING SECTIONS 82-4-304, 82-4-337, 82-4-341, 82-4-361, AND 82-4-362, MCA; 

9 AND PROVIDING EFFECTIVE DATES." 

10 

11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Section 1. Section 82-4-304, MCA, is amended to read: 

"82-4-304. Exemption -- works performed prior to promulgation of rules. ~lo flF011ision of this This 

part shall 13e is not applicable to any exploration or mining work performed prior to the date of promulgation 

of the board's rules pursuant to 82-4-321 relating to exploration and mining. No flFovision of this This part 

is not applicable to the reprocessing of tailings or waste rock that occurred prior to the date of promulgation 

of the board's rules regarding those activities. If, after the date of promulgation of rules applicable to mills 

not located at a mine site, work is performed at SH€fl a mill that does not use cyanide ore-processing 

reagent and that was constructed and operated before promulgation of those rules, this part applies only 

to the areas initially disturbed after promulgation of those rules." 

23 Section 2. Section 82-4-337, MCA, is amended to read: 

24 "82-4-337. Inspection -- issuance of operating permit -- modification, amendment, or 

25 revision. ( 1) (a) The board shall eatl5e review all applications for operating permits to 130 re~•ie','lled for 

26 completeness within 60 days of receipt of the initial application and within 30 days of receipt of responses 

27 to notices of deficiencies. The initial completeness notice must note all deficiency issues, and the 

28 department may not in a later completeness notice raise an issue pertaining to the initial application that 

29 was not raised in the initial notice. The department may, however, raise any deficiency during the 

30 adequacy review pursuant to subsection ( 1) (bl. The board shall notify the applicant concerning 
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completeness as soon as possible. An application is considered complete unless the applicant is notified 

2 of any deficiencies within the appropriate review period. 

3 (b) Unless the review period is extended as provided in this section, the board shall review the 

4 adequacy of the proposed reclamation plan and plan of operation within 30 days of the determination that 

5 the application is complete or within 60 days of receipt of the application if the board does not notify the 

6 applicant of any deficiencies in the application. If the applicant is not notified of deficiencies or 

7 inadequacies in the proposed reclamation plan and plan of operation within the time period, the operating 

8 permit must be issued upon receipt of the bond as required in 82-4-338 and pursuant to the requirements 

9 of subsection (1 )(c). The department shall promptly notify the applicant of the form and amount of bond 

10 w-hl€tt that will be required. 

11 (c) A permit may not be issued until: 

12 (i) sufficient bond has been submitted pursuant to 82-4-338; 

13 (ii) the information and certification have been submitted pursuant to 82-4-335(9); and 

14 (iii) the department has found that permit issuance is not prohibited by 82-4-335(8) or 82-4-341 (6). 

15 (d) (i) Prior to issuance of a permit, the department shall inspect the site unless the department has 

16 failed to act on the application within the time prescribed in subsection ( 1) (b). If the site is not accessible 

17 6-lffi-4€I because of extended adverse weather conditions, the department may extend the time period 

18 prescribed in subsection ( 1 )(b) by not more than 180 days to allow inspection of the site and reasonable 

19 review. The department shall serve written notice of extension upon the applicant in person or by certified 

20 mail, and any extension is subject to appeal to the board in accordance with the Montana Administrative 

21 Procedure Act. 

22 (ii) If the department determines that additional time is needed for analysis to determine whether 

23 a detailed environmental impact statement is necessary under 75-1-201, the department and the applicant 

24 shall negotiate to extend the period prescribed in subsection ( 1 ){bl by not more than 75 days to permit 

25 reasonable analysis. The applicant may by written waiver extend this period. 

26 1ilil If the department determines that additional time is needed to review the application and 

2 7 reclamation plan for a major operation, the department and the applicant shall negotiate to extend the 

28 period prescribed in subsection ( 1 )(b) by not more than 365 days in order to permit reasonable review. The 

29 applicant may by written waiver extend this time period. 

30 f#il-1[y]_ If the department decides to hire a third-party contractor to prepare an environmental impact 
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statement on the application, the department shall prepare a list of no fewer than four contractors 

2 acceptable to the department and shall provide the applicant with a copy of the list. The applicant shall 

3 provide the department with a list of at least 50% of the contractors from the department's list. The 

4 department shall select its contractor from the list provided by the applicant. 

5 4v+W Failure of the board to act upon a complete application within the extension period 

6 constitutes approval of the application, and the permit must be issued promptly upon receipt of the bond 

7 as required in 82-4-338. 

8 (2) The operating permit must be granted for the period required to complete the operation and is 

9 valid until the operation authorized by the permit is completed or abandoned unless the permit is suspended 

10 or revoked by the board as provided in this part. 

11 (3) The operating permit must provide that the reclamation plan may be modified by the board, 

12 upon proper application of the permittee or department, after timely notice and opportunity for hearing, at 

13 any time during the term of the permit and for any of the following reasons: 

14 (a) to modify the requirements so that they will not conflict with existing laws; 

15 (bl when the previously adopted reclamation plan is impossible or impracticable to implement and 

16 maintain; 

17 (c) when significant environmental problem situations are revealed by field inspection. 

18 (4) During the term of an operating permit, an operator may apply for an amendment or revision 

19 to the permit. The operator may not apply for an amendment to delete disturbed acreage from the permit. 

20 (5) Applications for major amendments must be processed in the same manner as applications for 

21 new permits. 

22 (6) Major amendments are those that may significantly affect the environment. Minor amendments 

23 are those that will not significantly affect the environment. The department may by rule establish criteria 

24 for classification of amendments as major or minor. The rules must establish requirements for the content 

25 of applications for amendments and revisions and procedures for processing of minor amendments. 

26 (7) If the department demonstrates that a revision may result in a significant environmental impact 

27 that was not previously and substantially evaluated in an environmental impact statement, the application 

28 must be processed in the same manner as is provided for new permits. Applications for minor amendments 

29 and other revisions must be processed within 30 days of receipt of an application." 

30 
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Section 3. Section 82-4-341, MCA, is amended to read: 

2 "82-4-341. Compliance wiO1 FeelamatieA plaA -- reclamation by board. ( 1) Folle·,..·ing reeeipt ef 

3 the perrnittee's repert and at an',' ether reasenable time the beard may eleet, the The board shall cause the 

4 permit area to be inspected at least annually to determine if whether the permittee has complied with the 

5 reelamatien plan and the board's this part, the rules adopted under this part, or the permit. 

6 ( 2) The permittee shall proceed with reclamation as scheduled in J:\+s the approved reclamation plan. 

7 Following written notice by the board noting deficiencies, the permittee shall commence action within 30 

8 days to rectify these deficiencies and shall diligently proceed until the deficiencies are corrected,~ provided 

9 that defieieneies Deficiencies that also violate other laws that require earlier rectification Sf\aH must be 

1 O corrected in accordance with the applicable time provisions of Stlffi those laws. The board may extend 

11 performance periods referred to in this section and in 82-4-336 for delays clearly beyond the permittee's 

12 control, but only when the permittee is, in the opinion of the board, making every reasonable effort to 

13 comply. 

14 (31 Within 30 days after notification by the permittee and when, in the judgment of the board, 

15 reclamation of a unit of disturbed land area is properly completed, the permittee Sf\aH must be notified in 

16 writing and J:\+s the bond on saie the area Sf\aH must be released or decreased proportionately to the acreage 

17 included within the bond coverage. 

18 (4) j.j: The board shall cause the bond to be forfeited if: 

19 @l reclamation of disturbed land is not pursued in accordance with the reclamation plan and the 

20 permittee has not commenced action to rectify deficiencies within 30 days after notification by the board~ 

21 ef 

22 1Ql if reclamation is not properly completed in conformance with the reclamation plan within 2 

23 years after completion or abandonment of operation on any fraction of the permit area or Stlffi within a 

24 longer period as that may have been authorized horo1:1nder under this part; or if, 

25 19. after default by the permittee, the surety either refuses or fails to perform the work to the 

26 satisfaction of the board within the time required therefor, tho Beard may, witA tAe statf, eei1:1ipffient, and 

27 A'laterial l:lneer its eentrol or b•r eontraet with others, tal,e s1:1eh aetions as are neeessary for reeiuired 

28 reslamation of the dist1:1rbed lanes. S1:1eh work shall ee let on the basis of eoffipetitive biddiA§. The beard 

29 shall I,oep a reeerd of all neeessar•,r expenses ineurred in earrying 01:Jt the worl, er aetivity a1:1thericed l:IAder 

30 this seetien, ineluding a reasonable eharge fer the servises perfermee By the state's personnel and the 

~na Leg/stative council 
- 4 -



54th Legislature LC0361.01 

state's eeiuipR'lent ans FAaterials utili~eEl. 

2 (5) The board shall notify the permittee and ftis the surety by order. The orEler shall state the 

3 aFAount of neeessary eHpenses ineurreEl by the boars in reolaiR'lin§ the ElisturbeEl lane ans a netiee that the 

4 aFAount is sue ans payable to the bears by the porrnittee ana the surety. If the amount speeifieEl in the 

5 eH:lef bond is not paid within 30 days after receipt of the notice, the attorney general, upon request of the 

6 board, shall bring an action on behalf of the state in district court. 

7 (6) The board may, with the staff, equipment, and material under its control or by contract with 

8 others, take any necessary actions for required reclamation of the disturbed lands. Except in an 

9 environmental emergency, work provided for in this section must be let on the basis of competitive bidding. 

10 The board shall keep a record of all necessary expenses incurred in carrying out the work or activity 

11 authorized under this section, including a reasonable charge for the services performed by the state's 

12 personnel and the state's equipment and materials used. The surety shall be 1§. liable to the state to the 

13 extent of the bond. The permittee shall be i.§. liable for the remainder of the cost. Upon completion of the 

14 reclamation, the board shall return any amount not expended. 

15 Will In addition to the other liabilities imposed by this part, failure to commence an action to 

16 remedy specific deficiencies in reclamation within 30 days after notification by the board or failure to 

17 satisfactorily complete reclamation work on any segment of the permit area within 2 years, or SUffi within 

18 2 longer period as that the board may permit on the permittee's application therefor or on the board's own 

19 motion, after completion or abandonment of operations on any segment of the permit areaL shall eonstitute 

20 constitutes sufficient grounds for cancellation of a permit or license and refusal to issue another permit or 

21 license to the applicant;~ pro\•ieled, however, that sueh A cancellation action sftall may not be effected while 

22 an appeal is pending from any ruling requiring the SilfAe cancellation of a permit or license." 

23 

24 Section 4. Section 82-4-361, MCA, is amended to read: 

25 "82-4-361. Violation -- penalties -- waiver. (1) A person WAO \'iolates an•,• et the pre·,isiens of tAis 

26 part, tAo rules or orElors aEloptea unElor this part (eiEeept 82 4 339), tho provisions of any lieense or perFAit, 

27 or tAo oonElitions of a small R'linor e1Eemption shall pay a ei·,il penalty of not less than $1 QQ or more than 

28 $1,000 fer tAe "iolations ans an aEIElitional ei..,il penalty of not loss than $1 QQ or FA ore than $1 ,QQQ for eaeh 

29 say Elurin§ wAioh a •tiolation eontinues ans may be enjoineEl froFA oentinuin§ sueA \'ielations as pre•tieea 

30 in tAis seetion. TAese penalties are reeo\·erable in any aetion brought in the naFAe of tAe state of Montana 
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13y the attorney general in the elistriet 001:1rt sf tho first j1:1elieial elistriet of this state in anel for the so1:1nty 

2 ef Lowis anel Clari( or in the elistriet sourt having juriselietion of the eefenelant. (a) Except as provided in 

3 subsections (1)(b) and (2). a civil penalty of not less than $100 or more than $1,000 for each of the 

4 following violations, an additional civil penalty of not less than $100 or more than $1,000 for each day 

5 during which the violation continues, and an injunction from continuing the violation may be imposed 

6 against: 

7 (i) a person or operator who violates a provision of this part, a rule or order adopted under this part, 

8 or a term or condition of a permit; or 

g (ii) any director, officer, or agent of a corporation who willfully authorizes, orders, or carries out a 

1 O violation of a provision of this part, a rule or order adopted under this part, or a term or condition of a 

11 permit. 

12 (b) If the violation created an imminent danger to the health or safety of the public or caused 

13 significant environmental harm, the maximum penalty is $5,000 for each day of violation. 

14 (2) ifil The attorne't' general shall, Uflon the request of the department, sue for the reeevery of the 

15 flenalties f)rovieleel for in this sostion anel may bring an action for a restraining order or a temporary or 

16 permanent injunction against an operator or other person violating or threatening to violate an order adopted 

17 under this part. 

18 ~ iQl The civil penalties provided for in this section may be waived for a minor violation if it is 

19 determined that the violation does not represent potential harm to public health, public safety, or the 

20 environment and does not impair the administration of this part. The board shall adopt rules to implement 

21 and administer a procedure for waiver of a penalty under this subsection. 

22 13) The department shall notify the person or operator of the violation. The department shall issue 

23 a statement of proposed penalty within 30 days after notice of the violation. The person or operator, by 

24 filing a written request within 20 days of receipt of the notice of proposed penalty, is entitled to a hearing 

25 on the issues of whether the alleged violation has occurred and whether the penalty proposed to be 

26 assessed is proper. After the hearing or after the time for requesting a hearing has expired, the board shall 

27 make findings of fact and issue a written decision as to the occurrence of the violation and whether the 

28 amount of penalty is warranted. The board shall order the payment of a penalty in that amount. The 

29 person or operator shall remit the amount of the penalty or petition for judicial review within 30 days of 

30 receipt of the order. A person or operator who fails to request the hearing provided for in this subsection 
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or who fails to petition for judicial review within 30 days of receipt of the order forfeits that person's or 

operator's right to seek judicial review of the violation or penalty determinations. These penalties are 

recoverable in an action brought by the department." 

Section 5. Section 82-4-362, MCA, is amended to read: 

"82-4-362. Suspension of permits -- hearing. (1) If any of the requirements of this part, of the 

rules adopted under this part, or of a license, or permit, er reelaA'1atieA 13laA has not been complied with, 

the department shall serve a notice of noncompliance on the licensee or permittee or, if necessary, the 

commissioner shall order the suspension of the permit. The permit may be suspended for failure to comply 

with an order to pay a civil penalty if the order is not subject to administrative or judicial review. The 

commissioner may order immediate suspension of a permit whenever the commissioner makes a finding 

that a violation of this part, of the rules adopted under this part, or of a license or permit, iAeluding the 

reelaA'latieA 13laA, is creating an imminent danger to the health or safety of persons outside the permit area. 

The notice or order must be handed to the licensee or permittee in person or served by certified mail 

addressed to the permanent address shown on the application for a license or permit. The notice of 

noncompliance or order of suspension must specify in what respects the operator has failed to comply with 

this part, the rules adopted under this part, or the permit, er the reelaA'latieA 13laA and must, if the violation 

has not been abated, order abatement within a specified time period. 

( 2) If the licensee or permittee has not complied with the requirements set forth in the notice of 

noncompliance or order of suspension within the time limits set in the notice or order, the permit may be 

revoked by order of the board and the performance bond forfeited to the department. The licensee or 

permittee is entitled to a hearing before the department on the revocation of a permit or license or the 

forfeiture of a performance bond if a hearing is requested within 30 days after service of notice as provided 

in subsection ( 1). The notice must state when those measures may be undertaken and must give notice 

of opportunity for a hearing. If a hearing is requested within the 30-day period, the permit or license may 

not be revoked and the bond may not be forfeited until a final decision is made by the department. 

(3) If a permittee fails to pay the fee or file the report required under 82-4-339, the department 

shall serve notice of this failure, by certified mail or personal delivery, on the permittee. If the permittee 

does not comply within 30 days of receipt of the notice, the commissioner shall suspend the permit. The 

commissioner shall reinstate the permit upon compliance." 
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NEW SECTION. Section 6. Effective dates. ( 1) [Section 1] and this section are effective on 

2 passage and approval. 

3 (2) [Sections 2 through 5] are effective October 1, 1995. 

4 -END-
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for HB0381, as introduced 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act amending permitting and enforcement procedures for the Metal Mine Reclamation Laws; 
authorizing the administrative assessment of civil penalties; allowing the permit review 
period to be increased for certain operations. 

ASSUMPTIONS: 
1. The Department of State Lands Reclamation Division will conduct the 

procedures described in this bill within existing budget and resources. 

FISCAL IMPACT: 
There will be no fiscal impact to the Department of State Lands. 

~ "L '- -3-~ s 
DAVE LEWIS, BUDGET DIRECTOR DA DICK KNOX, PRIMARY SPONSOR 
Office of Budget and Program Planning 

DATE 

Fiscal Note for HB03Bl. as introduced 
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APPROVED BY COM ON 
NATURAL RESOURCES 
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__ B_Y_R-EQ-U-ES_T_O_F~T-H""E .... =E~P"-'A~R-T_M_E_N_T_O_F_S_T_A_T_E_L_A_N_D_S _______ _ 

5 A BILL FOR AN ACT ENTITLED: "AN ACT AMENDING PERMITTING AND ENFORCEMENT PROCEDURES 

6 FOR THE METAL MINE RECLAMATION LAWS; AUTHORIZING THE ADMINISTRATIVE ASSESSMENT OF 

7 CIVIL PENALTIES; ALLOWING THE PERMIT REVIEW PERIOD TO BE INCREASED FOR CERTAIN 

8 OPERATIONS; AMENDING SECTIONS 82-4-304, 82-4-337, 82-4-341, 82-4-361, AND 82-4-362, MCA; 

9 AND PROVIDING EFFECTIVE DATES." 

10 

11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Section 1. Section 82-4-304, MCA, is amended to read: 

"82-4-304. Exemption -- works performed prior to promulgation of rules. Ne 13revisien ef this This 

part shall se is not applicable to any exploration or mining work performed prior to the date of promulgation 

of the board's rules pursuant to 82-4-321 relating to exploration and mining. Ne 13revisien ef this This part 

is not applicable to the reprocessing of tailings or waste rock that occurred prior to the date of promulgation 

of the board's rules regarding those activities. If, after the date of promulgation of rules applicable to mills 

not located at a mine site, work is performed at ~ a mill that does not use cyanide ore-processing 

reagent and that was constructed and operated before promulgation of those rules, this part applies only 

to the areas initially disturbed after promulgation of those rules." 

23 Section 2. Section 82-4-337, MCA, is amended to read: 

24 "82-4-337. Inspection -- issuance of operating permit -- modification, amendment, or 

25 revision. ( 11 (al The board shall eat:t&e review all applications for operating permits to be reviowe€i for 

26 completeness within 60 days of receipt of the initial application and within 30 days of receipt of responses 

27 to notices of deficiencies. The initial completeness notice must note all deficiency issues, and the 

28 department may not in a later completeness notice raise an issue pertaining to the initial application that 

29 was not raised in the initial notice. The department may, however, raise any deficiency during the 

30 adequacy review pursuant to subsection (1 l(bl. The board shall notify the applicant concerning 
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completeness as soon as possible. An application is considered complete unless the applicant is notified 

2 of any defic1enc1es within the appropriate review period. 

3 (bl Unless the review period is extended as provided in this section, the board shall review the 

4 adequacy of the proposed reclamation plan and plan of operation within 30 days of the determination that 

5 the application is complete or within 60 days of receipt of the application if the board does not notify the 

6 applicant of any deficiencies in the application. If the applicant is not notified of deficiencies or 

7 inadequacies in the proposed reclamation plan and plan of operation within the time period, the operating 

8 permit must be issued upon receipt of the bond as required in 82-4-338 and pursuant to the requirements 

9 of subsection 11 ){c). The department shall promptly notify the applicant of the form and amount of bond 

10 Wfliel=I that will be required. 

11 (c) A permit may not be issued until: 

12 Ii) sufficient bond has been submitted pursuant to 82-4-338; 

13 (ii) the information and certification have been submitted pursuant to 82-4-335(9); and 

14 (iii) the department has found that permit issuance is not prohibited by 82-4-335(8) or 82-4-341 (6). 

15 (d) (i) Prior to issuance of a permit, the department shall inspect the site unless the department has 

16 failed to act on the application within the time prescribed in subsection ( 1) (b). If the site is not accessible 

1 7 ~ because of extended adverse weather conditions, the department may extend the time period 

18 prescribed in subsection ( 1) (b) by not more than 180 days to allow inspection of the site and reasonable 

19 review. The department shall serve written notice of extension upon the applicant in person or by certified 

20 mail, and any extension is subject to appeal to the board in accordance with the Montana Administrative 

21 Procedure Act. 

22 (ii) If the department determines that additional time is needed for analysis to determine whether 

23 a detailed environmental impact statement is necessary under 75-1-201, the department and the applicant 

24 shall negotiate to extend the period prescribed in subsection ( l}(bl by not more than 75 days to permit 

25 reasonable analysis. The applicant may by written waiver extend this period. 

26 .llill If the department determines that additional time is needed to review the application and 

27 reclamation plan for a major operation, the department and the applicant shall negotiate to extend the 

28 period prescribed in subsection (1 )(b) by not more than 365 days in order to permit reasonable review. The 

29 applicant may by written waiver extend this time period. 

30 f+iitfu1 If the department decides to hire a third-party contractor to prepare an environmental impact 
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statement on 'he appl1cat1on, the department shall prepare a list of no fewer than four contractors 

2 acceptable to the department and s~all provide the applicant with a copy of the list. The applicant shall 

3 provide the department with a list of at least 50% of the contractors from the department's list. The 

4 department shall select its contractor from the list provided by the applicant. 

5 fw+M Failure of the board to act upon a complete application within the extension period 

6 constitutes approval of the application, and the permit must be issued promptly upon receipt of the bond 

7 as required in 82-4-338. 

8 121 The operating permit must be granted for the period required to complete the operation and is 

9 valid until the operation authorized by the permit is completed or abandoned unless the permit is suspended 

10 or revoked by the board as provided in this part. 

11 (3) The operating permit must provide that the reclamation plan may be modified by the board, 

12 upon proper application of the permittee or department, after timely notice and opportunity for hearing, at 

13 any time during the term of the permit and for any of the following reasons: 

14 (a) to modify the requirements so that they will not conflict with existing laws; 

15 (bl when the previously adopted reclamation plan is impossible or impracticable to implement and 

16 maintain; 

17 (cl when significant environmental problem situations are revealed by field inspection. 

18 (4) During the term of an operating permit, an operator may apply for an amendment or revision 

19 to the permit. The operator may not apply for an amendment to delete disturbed acreage from the permit. 

20 (51 Applications for major amendments must be processed in the same manner as applications for 

21 new permits. 

22 (6) Major amendments are those that may significantly affect the environment. Minor amendments 

23 are those that will not significantly affect the environment. The department may by rule establish criteria 

24 for classification of amendments as major or minor. The rules must establish requirements for the content 

25 of applications for amendments and revisions and procedures for processing of minor amendments. 

26 (7) If the department demonstrates that a revision may result in a significant environmental impact 

27 that was not previously and substantially evaluated in an environmental impact statement, the application 

28 must be processed in the same manner as is provided for new permits. Applications for minor amendments 

29 and other revisions must be processed within 30 days of receipt of an application." 

30 
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Section 3. Section 82A-341, MCA, is amended to read: 

2 "82-4-341. Compliance with reelamatieR plaA -- reclamation by board. ( 1) Followin!J reeei"Jt of 

3 the permitteo's report and at an,• other reasonable time the board may oleot, the The board shall cause the 

4 permit area to be inspected at least annually to determine i.f whether the permittee has complied with t,l,e 

5 reelamatien plan and tho board's this part, the rules adopted under this part, or the permit. 

6 (2) The permittee shall proceed with reclamation as scheduled in~ the approved reclamation plan. 

7 Following written notice by the board noting deficiencies, the permittee shall commence action within 30 

8 days to rectify these deficiencies and shall diligently proceed until the deficiencies are corrected,c provided 

g tt:lat dofioionoies Deficiencies that also violate other laws that require earlier rectification ~ must be 

1 O corrected in accordance with the applicable time provisions of 5tieR those laws. The board may extend 

11 performance periods referred to in this section and in 82-4-336 for delays clearly beyond the permittee's 

12 control, but only when the permittee is, in the opinion of the board, making every reasonable effort to 

13 comply. 

14 (3) Within 30 days after notification by the permittee and when, in the judgment of the board, 

1 5 reclamation of a unit of disturbed land area 1s properly completed, the perm1ttee ~ must be notified in 

16 writing and~ the bond on sai& the area~ must be released or decreased proportionately to the acreage 

1 7 included within the bond coverage. 

18 14) l-f The board shall cause the bond to be forfeited if: 

1 9 J.fil reclamation of disturbed land is not pursued in accordance with the reclamation plan and the 

20 permittee has not commenced action to rectify deficiencies within 30 days after notification by the board~ 

21 0f 

22 .(Ql i.f reclamation is not properly completed in conformance with the reclamation plan within 2 

23 years after completion or abandonment of operation on any fraction of the permit area or ~ within a 

24 longer period as that may have been authorized t:lerolcJneier under this part; or i.f, 

25 i.£l. after default by the permittee, the surety either refuses or fails to perform the work to the 

26 satisfaction of the board within the time required thereter, tl:le beard may, with tho staff, eeilcJipFAent, and 

27 FAaterial lcJnder its oontrel or b•f eontrast witl:1 otl=iers, talce SlcJSR aetions as are neoessar>f tor reetlcJiFOd 

28 reolaFAatien of the distlcJrbee laneis. St1eh werl1 shall be let en tho basis of eompetitive bidding. The beard 

29 shall lceep a reeord et all neeessary ei1penses inelcJrred in earr•fing ot1t the work er aotivity at1thorized t1nSer 

30 this soetien, iRelt1Sin9 a reasoRala'e ehar§o for the ser~•ioes perfoFFAeei b•f the sta~e's personnel and tt:le 

~na Leg/s/atlve caunt:11 
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state's eeit.1Ipment a1EJ FAateFials t.1tilii"ee. 

2 (5) The board shall notify the permittee and fltS the surety by order. The orEJer shall state the 

3 amount ot neeessary ei(ponsos ineurred ey tho soars in reelairnin§ the aistursea lane ans a notiee that the 

4 arneunt is due ans pa•rasle to tho soars i3y the permittoo and the surety. If the aR1ount speeifiea in the 

5 efeef l2_ond is not paid within 30 days after receipt of the notice, the attorney general, upon request of the 

6 board, shall bring an action on behalf of the state in district court. 

7 i6) The board may, with the staff, equipment, and material under its control or by contract with 

8 others, take any necessary actions for required reclamation of the disturbed lands. Except in an 

9 environmental emergency, work provided for in this section must be let on the basis of competitive bidding. 

1 O The board shall keep a record of all necessary expenses incurred in carrying out the work or activity 

11 authorized under this section, including a reasonable charge for the services performed by the state's 

12 personnel and the state's equipment and materials used. The surety shall ee i§ liable to the state to the 

13 extent of the bond. The permittee shall i3e i§ liable for the remainder of the cost. Upon completion of the 

14 reclamation, the board shall return any amount not expended. 

15 +el-ill In addition to the other liabilities imposed by this part, failure to commence an action to 

16 remedy specific deficiencies in reclamation within 30 days after notification by the board or failure to 

17 satisfactorily complete reclamation work on any segment of the permit area within 2 years, or~ within 

1 8 2 longer period as that the board may permit on the permittee' s application therefor or on the board's own 

19 motion, after completion or abandonment of operations on any segment of the permit areaL shall oonstittite 

20 constitutes sufficient grounds for cancellation of a permit or license and refusal to issue another permit or 

21 license to the applicant+~ provided, hewo¥er, that sueh /\ cancellation action Sflal+ may not be effected while 

22 an appeal is pending from any ruling requiring the &ame cancellation of a permit or license." 

23 

24 

25 

26 

27 

28 

29 

30 

Section 4. Section 82-4-361, MCA, is amended to read: 

"82-4-361. Violation ··penalties·· waiver. I 1) A person wRo •;iolates any of tho pro¥isions of mis 

part, tho rtiles or oraors aao1:1ted under this 1:1art I01,se!)t 82 1 3391, the J:IFB\'isions of any lieense or perFAit, 

or tho eonaitions of a sFAall FAinor eKeFAption sl=tall pav a oivil J;Jonalt',' et Rot less thaA $100 or R1ere thaA 

$1,000 foF the ¥ielatiens ans an aeaitioRal eivil ponalt',' of Aet less thaA $100 or FA ore than $1 ,000 fer eaeh 

say aurin§ whieh a violation oentinues ans may ee enjeined freFA eontinuin§ suoh vielatiens as pre•,•idea 

1n tl=tis seetien. These J;Jenalties are reeeuoral3Io in an·f aetion 13rou§Rt in the naFAe of tho state of Montana 

~na Leg/stative council 
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by the attorne'f general in tho aistriot oourt of tho first 1uaieial sistriot of this state in and fer tho seunty 

2 et Lewis ana Clari( or ,n the distriot eeurt having 1urisdiotien of the aefenElant. (al Except as provided in 

3 subsections (ll(b) and 12), a civil penalty of not less than $100 or more than $1,000 for each of the 

4 following violations, an additional civil penalty of not less than $100 or more than $1,000 for each day 

5 during which the violation continues, and an injunction from continuing the violation may be imposed 

6 against: 

7 [i) a person or operator who violates a provision of this part, a rule or order adopted under this part, 

8 or a term or condition of a permit; or 

9 (iii any director, officer, or agent of a corporation who willfully authorizes, orders, or carries out a 

1 O violation of a provision of this part, a rule or order adopted under this part, or a term or condition of a 

11 permit. 

12 (bl If the violation created an imminent danger to the health or safety of the public or caused 

13 significant environmental harm, the maximum penalty is $5,000 for each day of violation. 

14 (2) @l The attorney general shall, upon the refluest of the department, sue for the reeovery of #le 

15 penalties pro\lided for in this sestien and may bring an action for a restraining order or a temporary or 

16 permanent injunction against an operator or other person violating or threatening to violate an order adopted 

17 under this part. 

18 ~ ll2l The civil penalties provided for in this section may be waived for a minor violation if it is 

19 determined that the violation does not represent potential harm to public health, public safety, or the 

20 environment and does not impair the administration of this part. The board shall adopt rules to implement 

21 and administer a procedure for waiver of a penalty under this subsection. 

22 (3) The department shall notify the person or operator of the violation. The department shall issue 

23 a statement of proposed penalty within 30 days after notice of the violation. The person or operator. by 

24 filing a written request within 20 days of receipt of the notice of proposed penalty, is entitled to a hearing 

25 on the issues of whether the alleged violation has occurred and whether the penalty proposed to be 

26 assessed is proper. After the hearing or after the time for requesting a hearing has expired, the board shall 

27 make findings of fact and issue a written decision as to the occurrence of the violation and whether the 

28 amount of penalty is warranted. The board shall order the payment of a penalty in that amount. The 

29 person or operator shall remit the amount of the penalty or petition for iudicial review within 30 days of 

30 receipt of the order. A person or operator who fails to request the hearing provided for in this subsection 

~na Legislative councll 
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or who fails to petition for 1udicial review within 30 days of receipt of the order forfeits that person's or 

2 operator's right to seek judicial review of the violation or penalty determinations. These penalties are 

3 recoverable in an action brought by the department." 

4 

5 Section 5. Section 82-4-362, MCA, is amended to read: 

6 "82-4-362. Suspension of permits -- hearing. ( 1) If any of the requirements of this part, of the 

7 rules adopted under this part, or of a license, or permit, er reolarnati0A J3IClfl has not been complied with, 

8 the department shall serve a notice of noncompliance on the licensee or permittee or, if necessary, the 

9 commissioner shall order the suspension of the permit. The permit may be suspended for failure to comply 

1 O with an order to pay a civil penalty if the order is not subject to administrative or judicial review. The 

11 commissioner may order immediate suspension of a permit whenever the commissioner makes a finding 

12 that a violation of this part, of the rules adopted under this part, or of a license or permit, iAelusiA§J the 

13 reslarnatioA 13laA, is creating an imminent danger to the health or safety of persons outside the permit area. 

14 The notice or order must be handed to the licensee or permittee in person or served by certified mail 

15 addressed to the permanent address shown on the application for a license or permit. The notice of 

16 noncompliance or order of suspension must specify in what respects the operator has failed to comply with 

17 this part, the rules adopted under this part, or the permit, OF the roelarnatioA 13lan 3nd must, if the violation 

18 has not been abated, order abatement within a specified time period. 

19 (2) If the licensee or permittee has not complied with the requirements set forth in the notice of 

20 noncompliance or order of suspension within the time limits set in the notice or order, the permit may be 

21 revoked by order of the board and the performance bond forfeited to the department. The licensee or 

22 permittee is entitled to a hearing before the department on the revocation of a permit or license or the 

23 forfeiture of a performance bond if a hearing is requested within 30 days after service of notice as provided 

24 in subsection ( 1). The notice must state when those measures may be undertaken and must give notice 

25 of opportunity for a hearing. If a hearing is requested within the 3O-day period, the permit or license may 

26 not be revoked and the bond may not be forfeited until a final decision is made by the department. 

27 (3) If a permittee fails to pay the fee or file the report required under 82-4-339, the department 

28 shall serve notice of this failure, by certified mail or personal delivery, on the permittee. If the permIttee 

29 does not comply within 30 days of receipt of the notice, the commissioner shall suspend the permit. The 

30 commissioner shall reinstate the permit upon compliance." 

~na Le11tslatlve coundl 
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NEW SECTION. Section 6. Effective dates. 111 [Section 1] and this section are effective on 

2 passage and approval. 

3 (2) [Sections 2 through 5] are effective October 1, 1995. 

4 -END-

~na Leg/stative Council 
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1 

2 

3 

INTRODUCED BY . ~ o lit' 
\-\~tlLL NO. 3i\ 

--B-Y-RE_Q_U_E_S_T_O-F_T_H...,.E"" ....... P_A_R~T_M_E_N_T_O_F_ST_A_T_E_LA_N_D_S _______ _ 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT AMENDING PERMITTING AND ENFORCEMENT PROCEDURES 

6 FOR THE METAL MINE RECLAMATION LAWS; AUTHORIZING THE ADMINISTRATIVE ASSESSMENT OF 

7 CIVIL PENAL TIES; ALLOWING THE PERMIT REVIEW PERIOD TO BE INCREASED FOR CERTAIN 

8 OPERATIONS; AMENDING SECTIONS 82-4-304, 82-4-337, 82-4-341, 82-4-361, AND 82-4-362, MCA; 

9 AND PROVIDING EFFECTIVE DATES." 

10 

11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

12 

13 Section 1. Section 82-4-304, MCA, is amended to read: 

14 "82-4-304. Exemption -- works performed prior to promulgation of rules. Ne 13Fe•tieieA ef tl:lis This 

15 part et:lell l!le iuJ,Q.t applicable to any exploration or mining work performed prior to the date of promulgation 

16 of the board's rules pursuant to 82-4-321 relating to exploration and mining. Ne 13Fe1,isieA of this This part 

17 is not applicable to the reprocessing of tailings or waste rock that occurred prior to the date of promulgation 

18 of the board's rules regarding those activities. If, after the.date of promulgation of rules applicable to mills 

19 not located at a mine site, work is performed at ~ a mill that does not use cyanide ore-processing 

20 reagent and that was constructed and operated before promulgation of those rules, this part applies only 

21 to the areas initially disturbed after promulgation of those rules." 

22 

23 Section 2. Section 82-4-337, MCA, is amended to read: 

24 "82-4-337. Inspection -- issuance of operating permit -- modification, amendment, or 

25 revision. ( 1 l (al The board shall eewe ~ all applications for operating permits ta l!le Fe, ie .. eEI for 

26 completeness within 60 days of receipt of the initial application and within 30 days of receipt of responses 

27 to notices of deficiencies. The initial completeness notice must note all deficiency issues, and the 

28 department may not in a later completeness notice raise an issue pertaining to the initial application that 

29 was not raised in the initial notice. The department may, however, raise any deficiency during the 

30 adequacy review pursuant to subsection ( 1 )(bl. The board shall notify the applicant concerning 

~.JI,.. ,..glslstlve c-tdl 
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completeness as soon as possible. An application is considered complete unless the applicant is notified 

2 of any deficiencies within the appropriate review period. 

3 (bl Unless the review period is extended as provided in this section, the board shall review the 

.4 adequacy of the proposed reclamation plan and plan of operation within 30 days of the determination that 

5 the application is complete or within 60 days of receipt of the application if the board does not notify the 

6 applicant of any deficiencies in the application. If the applicant is not notified of deficiencies or 

7 inadequacies in the proposed reclamation plan and plan of operation within the time period, the operating 

8 permit must be issued upon receipt of the bond as required in 82-4-338 and pursuant to the requirements 

9 of subsection (1)(c). The department shall promptly notify the applicant of the form and amount of bond 

10 wRieA that will be required. 

11 (c) A permit may not be issued until: 

12 (i) sufficient bond has been submitted pursuant to 82-4-338; 

13 (ii) the information and certification have been submitted pursuant to 82-4-335(9); and 

14 (iii) the department has found that permit issuance is not prohibited by 82-4-335(8) or 82-4-341 (6). 

1 5 (dl (i) Prior to issuance of a permit, the department shall inspect the site unless the department has 

16 failed to act on the application within the time prescribed in subsection (1 )(b). If the site is not accessible 

17 EN:16-4& because of extended adverse weather conditions, the department may extend the time period 

18 prescribed in subsection ( 1 )(b) by not more than 180 days to allow inspection of the site and reasonable 

1 9 review. The department shall serve written notice of extension up.on the applicant in person or by certified 

20 mail, and any extension is subject to appeal to the board in accordance with the Montana Administrative 

21 Procedure Act. 

22 (ii) If the department determines that additional time is needed for analysis to determine whether 

23 a detailed environmental impact statement is necessary under 75-1-201. the department and the applicant 

24 shaUnegotiate to extend the period prescribed in subsection 11Hbl by not more than 75 days to permit 

25 reasonable analysis. The applicant may by written waiver extend this period. 

26 Jilil If the department determines that additional time is needed to review the application and 

27 reclamation plan for a major operation, the department and the applicant shall negotiate to extend the 

28 period prescribed in subsection ( 1 )(bl by not more than 365 days in order to permit reasonable review. The 

29 applicant may by written waiver extend this time period. 

30 {+iil-lli!J. If the department decides to hire a third-party contractor to prepare an environmental impact 

- 2 -
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1 statement on the application, the department shall prepare a list of no fewer than four contractors 

2 acceptable to the department and shall provide the applicant with a copy of the list. The applicant shall 

3 provide the department with a list of at least 50% of the contractors from the department's list. The 

4 department shall select its contractor from the list provided by the applicant. 

5 #-Y+hl Failure of the board to act upon a complete application within the extension period 

6 constitutes approval of the application, and the permit must be issued promptly upon receipt of the bond 

7 as required in 82-4-338. 

8 (2) The operating permit must be granted for the period required to complete the operation and is 

9 valid until the operation authorized by the permit is completed or abandoned unless the permit is suspended 

1 0 or revoked by the board as provided in this part. 

11 (3) The operating permit must provide that the reclamation plan may be modified by the board, 

12 upon proper application of the permittee or department, after timely notice and opportunity for hearing, at 

13 any time during the term of the permit and for any of the following reasons: 

14 (a) to modify the requirements so that they will not conflict with existing laws; 

15 (bl when the previously adopted reclamation plan is impossible or impracticable to implement and 

16 maintain; 

17 (c) when significant environmental problem situations are revealed by field inspection. 

18 (4) During the term of an operating permit, an operator may apply for an amendment or revision 

19 to the permit. The operator may not apply for an amendment to delete disturbed acreage from the permit. 

20 (5) Applications for major amendments must be processed in the same manner as applications for 

21 new permits. 

22 (6) Major amendments are those that may significantly affect the environment. Minor amendments 

23 are those that will not significantly affect the environment. The department may by rule establish criteria 

24 for classification of amendments as major or minor. The rules must establish requirements for the content 

25 of applications for amendments and revisions and procedures for processing of minor amendments. 

26 (7) If the department demonstrates that a revision may result in a significant environmental impact 

27 that was not previously and substantially evaluated in an environmental impact statement, the applic11tion 

28 must be processed in the same manner as is provided for new permits. Applications for minor amendments 

29 and other revisions must be processed within 30 days of receipt of an application." 

30 

. 3 -
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Section 3. Section 82-4-341, MCA, is amended to read: 

2 "82-4-341. Compliance 'A1ith reelafflatieFI plaFI -- reclamation by board. ( 1 l r;ollowin@ Feeei1H of 

3 tl=le !lBFFAinoe's F0!lort anel at anv otl=leF Feasonable tiFAe tl=lo eoaFel fl'IB'f oleet, tl=le The board shall cause the 

4 permit area to be inspected at least annually to determine * whether the permittee has complied with fl:le 

5 FoelaFAOliieA 11laA aAd tl=lo Board's this part. the rules adopted under this part. or the permit. 

6 (2) The permittee shall proceed with reclamation as scheduled in M the approved reclamation plan. 

7 Following written notice by the board noting deficiencies, tho permittee shall commence action within 30 

8 days to rectify these deficiencies and shall diligently proceed until the deficiencies are correctedh !lFO~•ieleEl 

9 tl=lat elefieienoios Deficiencies that also violate other laws that require earlier rectification ~ must be 

1 O corrected in accordance with the applicable time provisions of ~ those laws. The board may extend 

11 performance periods referred to in this section and in 82-4-336 for delays clearly beyond the permittee's 

12 control, but only when the permittee is, in the opinion of the board, making every reasonable effort to 

13 comply. 

14 (3) Within 30 days after notification by the permittee and when, in the judgment of the board, 

15 reclamation of a unit of disturbed land area is properly completed, the permittee ~ must be notified in 

16 writing and M !!:!§. bond on Nie tho area~ must be released or decreased proportionately to the acreage 

17 included within the bond coverage. 

18 (41 U The board shall cause the bond to be forfeited if: 

19 Jfil reclamation of disturbed land is not pursued in accordance with the reclamation plan and the 

20 permittee has not commenced action to rectify deficiencies within 30 days after notification by the board;, 

21 

22 

Elf 

l!!l. * reclamation is not properly completed in conformance with the reclamation plan within 2 

23 years after completion or abandonment of operation on any fraction of the permit area or ~ within a 

24 longer period as that may have been authorized l=lerouneler under this part: or +f.; 

25 1£1 after default by the permittee, the surety either refuses or fails to perform the work to the 

26 satisfaction of the board within the time required tl=lerefor, tl=te Beerel mav, 'Nitl=l tl=le staff, eqt:1i!lment, and 

27 FTtaterial ldRdor ils eoAlrol 81{ ~,, eentraet Y.•it:1:t etl:ters, 1ak:o suet:. aatiens .as are Aoeessar)' #or requiFeB 

28 FeolaFAatien ef tl=lo elieturBoel lanele. 61:111=1 .,..,erk sl=lall Bo lot en tl=le Baeis of eompetiti,;o Bi Seling. Tl'le eeare 

29 sAall lteep a reeerd sf all Reee&&ar•f 8Hf:18A&ee iASUFFeB iA oaFFyiAg 81dt the •141erlt er aet:i¥ity au:thoFizee l:ln8er 

30 1:hie eeetioA, iAeluding a Feesenaele ehargo far the serviees J:IOFfOFR=leEt 13y ~he s•ate's f:jerseAnel aReJ :t:l=te 

~,n• LNISlatlv• COllltdl 
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state's eE11:1ipFR0Rt ans FRat·eriala u~ilizeet. 

2 j5) The board shall notify the permittee and l=tie the surety by order. Tl:le ereer el:lall state tl:le 

3 aFAouAt of Aeeessary eu~anses iRe1:1rreEI By the Beard iR reelaiming the Oi&tldrBeS lane ans a Retiee that the 

4 aFR9UAt ie d1:1e aAS r:,a•;aBle te ihe bearEI lily the J18FMiR80 SAO ti-le s1:1,ety. If the 8A=l8l:1At s~eoitied iA the 

5 &fElef. bond is not paid within 30 days after receipt of the notice, the attorney general, upon request of the 

6 board, shall bring an action on behalf of the state in district court. 

7 (6). The board may, with the staff. equipment, and material under its control or by contract with 

8 others, take any necessary actions for required reclamation of the. disturbed lands. Except in an 

9 environmental emergency, work provided for in this section must be let on the basis of competitive bidding. 

1 o The board shall keep a record of all necessary expenses incurred in. carrying out the work or activity 

11 authorized under this section, including a reasonable charge for the services performed by the state's 

12 personnel and the state's equipment and materials used. The surety el:lell be is liable to the state to the 

13 extent of the bond. The permittee el:lall ae is liable for the remainder of the cost. Upon completion of the 

14 reclamation, the board shall return any amount not expended. 

1 5 4i+ill In addition to the other liabilities imposed by this part, failure to commence fill action to 

16 remedy specific deficiencies in reclamation within 30 days after notification by the board or failure to 

17 satisfactorily complete reclamation work on any segment of the permit area within 2 years1 or~ within 

18 a longer period ee that the board may permit on ll:!! permittee's application tl:lerefer or on the board's own 

19 motion, after completion or abandonment of operations on any segment of the permit areaL el:lall eeA&tihlte 

20 constitutes sufficient grounds for cancellation of a permit or license and refusal to issue another permit or 

21 license to the applicantt~ 111reYililaa, l:le•tteYer, tl:lat a1:1el:l A cancellation action &ReU may not be effected while 

22 an appeal is pending from any ruling requiring the &effl& cancellation of a permit or license." 

23 

24 Section 4. Section 82-4-361, MCA, is amended to read: 

25 "82-4-361. Violation·- penalties -- waiver. (1) A jllOF&eA WRB \Jiolatea DR',' of lRO jllfOYi5iBR5 ef il:lis 

26 i:,an, tAe Ft:.1les er eFieF& aie,atN tff18&r 1Ai1 J:l&Pf (eMoept 82 4 339J, !Re pre1,1ieie·Ae of an•,1 lieense er J38Ffflit, 

27 er 1:Ra eeniitiona of a -eFnall FRiAer eneFR~tiaA elllall fill'f a ai•,il 13enall1,• ef net lees tRaA $100 er FR ore than 

28 $1,QOQ fer the ,•ielatiena aAS aA additional eivil Jil&Ralty af Aet leas than t 1 gg or FRere tftaR $1,000 tor eaeh 

29 elay &uriRI \'¥hieA a violation oefltinuee anEI Ma'f' Ba en;aiAeti traM eaAtiAYin1 eueh ttiola!ions as ~reviE1eB 

30 iA this eeotieA. Theo·e ~onal'fiee are reeevera91e in ·any aetieA b·reugAt in ·the naFRe ef ~he e~ate ef MeAtaA-a 

~• ,.,,,.,.r,.,• COflltdl 
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Bv tRe anorne•, §leAeral iR 1Ae disuiet eei:,rt of tRe fiFst j1:1Sieial Bistr=iot ef this state iA aAet for tAe seunt~• 

2 ef bewis ans Clark er in 11:le Elistriet ee1:1rt having j1:1rioeietien ef tl:le Elefeneant. !a) Except as provided in 

3 subsections I 1)1bl and (2l. a civil penalty of not less than $100 or more than $1,000 for each of the 

4 following violations, an additional civil penalty of not less than $100 or more than $1,000 for each day 

5 during which the violation continues, and an injunction from continuing the violation may be imposed 

6 against: 

7 (i) a person or operator who violates a provision of this part, a rule or order adopted under this part, 

8 or a term or condition of a permit: or 

g (ii) any director, officer, or agent of a corporation who willfully authorizes, orders, or carries out a 

1 o violation of a provision of this part, a rule or order adopted under this part, or a term or condition of a 

11 permit. 

1 2 (b) If the violation created an imminent danger to the health or safety of the public or caused 

13 significant environmental harm, the maximum penalty is $5,000 for each day of violation. 

14 (2) J.ru. The aMernev general al:lall, 1:1~en tl:le FeEj1:1est et the department, s1:10 tor tl:le reeever>,1 et the 

15 ~enalties ~re\·ieee fer in tl:lis seetien ane may bring an action for a restraining order or a temporary or 

1 6 permanent injunction against an operator or other person violating or threatening to violate an order adopted 

1 7 under this part. 

1 8 ~ ill The civil penalties provided for in this section may be waived for a minor violation if it is 

19 determined that the violation does not represent potential harm to public health, public safety, or the 

20 environment and does not impair the administration of this part. The board shall adopt rules to implement 

21 and administer a procedure for waiver of a penalty under this subsection. 

22 {3) The department shall notify the person or operator of the violation. The department shall issue 

23 a statement of proposed penalty within 30 days after notice of the violation. The person or operator, by 

24 filing a written request within 20 days of receipt of the notice of proposed penalty, is entitled to a hearing 

25 on the issues of whether the alleged violation has occurred and whether the penalty proposed to be 

26 assessed is proper. After the hearing or after th§ time for requesting a hearing has expired, the board shall 

27 make findings of fact and issue a written decision as to the occurrence of the violation and whether the 

28 amount of penalty is warranted. Th§ board shall order the payment of a penalty in that amount. The 

29 person or operator shall remit the amount of the penalty or petition for judicial review within 30 days of 

30 receipt of the order. A person or operator who fails to request the hearing provided for in this subsection 

~~n• Letllslatlve t:oundl 
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1 or who fails .to petition for judicial review within 30 days of receipt of the order forfeits that person's or 

2 operator's right to seek judicial review of the violation or penalty determinations. These penalties are 

3 recoverable in an action brought by the department." 

4 

5 Section 5. Section 82-4-362, MCA, is amended to read: 

6 "82-4-362. Suspension of permits•· hearing. (11 If any of the requirements of this part, of the 

7 rules adopted under this part, or of a license; Q! permit, er reelafl'letieA 11leA has not been complied with, 

8 the department shall serve a notice of noncompliance on the licensee or permittee or, if necessary, the 

9 commissioner shall order the suspension of the permit. The permit may be s.yspended for failure to comply 

1 0 with an order to pay a civil penalty if the order is not subject to administrative or judicial review. The 

11 commissioner may order immediate suspension of a permit whenever the commissioner makes a finding 

12 that a violation of this part, of the rules adopted under this part, or of a license or permit, iAeh,1EliR!I lRe 

13 reelafl'laiieR 11laR, is creating an imminent danger to the health or safety of persons outside the permit area. 

14 The notice or order must be handed to the licensee or permittee in person or served by certified mail 

15 addressed to the permanent address shown on the application for a license or permit. The notice of 

16 noncompliance or order of suspension must specify in what respects the operator has failed to comply with 

17 this part, the rules adopted under this part, Q! the permit, er O1e reelarRatieA 11laR and must, if the violation 

18 has not been abated, order abatement within a specified time period. 

19 (2) If the licensee or perminee has not complied with the requirements set forth in the notice of 

20 noncompliance or order of suspension within the time limits set in the notice or order, the permit may be 

21 revoked by order of the board and the performance bond forfeited to the department. The licensee or 

22 permittee is entitled to a hearing before the department on the revocation of a permit or license or the 

23 forfeiture of a performance bond if a hearing is requested within 30 days after service of notice as provided 

24 in subsection ( 1 l. The notice must state when those measures may be undertaken and must give notice 

25 of opportunity for a hearing. If a hearing is requested within the 30-day period, the permit or license may 

26 not be revoked and the bond may not be forfeited until a final decision is made by the department. 

27 (3) If a permittee fails to pay the fee or file the report required under 82-4-339, the department 

28 shall serve notice of this failure, by certified mail or personal delivery, on the permittee. If the perminee 

29 does not comply within 30 days of receipt of the notice, the commissioner shall suspend the permit. The 

30 commissioner shall reinstate the permit upon compliance." 

. 7 . 
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NEW SECTION. Section 6. Effective dates. 11) [Section 1) and this section are effective on 

2 passage and approval. 

3 (2) [Sections 2 through 5) are effective October 1, 1995. 

4 -END-
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HOUSE BILL NO. 381 

INTRODUCED BY KNOX 

BY REQUEST OF THE DEPARTMENT OF STATE LANDS 

HB0381.02 

5 A BILL FOR AN ACT ENTITLED: "AN ACT AMENDING PERMITTING AND ENFORCEMENT PROCEDURES 

6 FOR THE METAL MINE RECLAMATION LAWS; AUTHORIZING THE ADMINISTRATIVE ASSESSMENT OF 

7 CIVIL PENALTIES; ALLOWING THE PERMIT REVIEW PERIOD TO BE INCREASED FOR CERTAIN 

8 OPERATIONS; AMENDING SECTIONS 82-4-304, 82-4-337, 82-4-341, 82-4-361, AND 82-4-362, MCA; 

9 AND PROVIDING EFFECTIVE DATES." 

10 

11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

12 

13 Section 1. Section 82-4-304, MCA, is amended to read: 

14 "82-4-304. Exemption -- works performed prior to promulgation of rules. ~lo 13rovision of this This 

15 part shall so is not applicable to any exploration or mining work performed prior to the date of promulgation 

16 of the board's rules pursuant to 82-4-321 relating to exploration and mining. No 13rovision of this This part 

1 7 is not applicable to the reprocessing of tailings or waste rock that occurred prior to the date of promulgation 

18 of the board's rules regarding those activities. If, after the date of promulgation of rules applicable to mills 

19 not located at a mine site, work is performed at SHel=I a mill that does not use cyanide ore-processing 

20 reagent and that was constructed and operated before promulgation of those rules, this part applies only 

21 to the areas initially disturbed after promulgation of those rules." 

22 

23 Section 2. Section 82-4-337, MCA, is amended to read: 

24 "82-4-337. Inspection -- issuance of operating permit -- modification, amendment, or 

25 revision. (1) (a) The board shall eat:156 review all applications for operating permits to ee reviewed for 

26 completeness within 60 days of receipt of the initial application and within 30 days of receipt of responses 

27 to notices of deficiencies. The initial completeness notice must note all deficiency issues, and the 

28 department may not in a later completeness notice raise an issue pertaining to the initial application that 

29 was not raised in the initial notice. The department may, however, raise any deficiency during the 

30 adequacy review pursuant to subsection ( 1 )(b). The board shall notify the applicant concerning 

~na Legislative counctt 
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completeness as soon as possible. An application is considered complete unless the applicant Is notified 

2 of any deficiencies within the appropriate review period. 

3 (b) Unless the review period is extended as provided in this section, the board shall review the 

4 adequacy of the proposed reclamation plan and plan of operation within 30 days of the determination that 

5 the application is complete or within 60 days of receipt of the application if the board does not notify the 

6 applicant of any deficiencies in the application. If the applicant is not notified of deficiencies or 

7 inadequacies in the proposed reclamation plan and plan of operation within the time period, the operating 

8 permit must be issued upon receipt of the bond as required in 82-4-338 and pursuant to the requirements 

9 of subsection (1 )(c). The department shall promptly notify the applicant of the form and amount of bond 

10 Wf\ieH that will be required. 

11 (c) A permit may not be issued until: 

12 (i) sufficient bond has been submitted pursuant to 82-4-338; 

13 Iii) the information and certification have been submitted pursuant to 82-4-335(9); and 

14 (iii) the department has found that permit issuance is not prohibited by 82-4-335(8) or 82-4-341 (6). 

1 5 (d) (i) Prior to issuance of a permit, the department shall inspect the site unless the department has 

16 failed to act on the application within the time prescribed in subsection ( 1 )(b). If the site is not accessible 

1 7 ~ because oi extended adverse weather conditions, the department may extend the time period 

18 prescribed in subsection (1 )(b) by not more than 180 days to allow inspection of the site and reasonable 

19 review. The department shall serve written notice of extension upon the applicant in person or by certified 

20 mail, and any extension is subject to appeal to the board in accordance with the Montana Administrative 

21 Procedure Act. 

22 (ii) If the department determines that additional time is needed for analysis to determine whether 

23 a detailed environmental impact statement is necessary under 75-1-201, the department and the applicant 

24 shall negotiate to extend the period prescribed in subsection (1 )(bl by not more than 75 days to permit 

25 reasonable analysis. The applicant may by written waiver extend this period. 

26 J.ilil If the department determines that additional time is needed to review the application and 

27 reclamation plan for a major operation, the department and the applicant shall negotiate to extend the 

28 period prescribed in subsection (1)(b) by not more than 365 days in order to permit reasonable review. The 

29 applicant may by written waiver extend this time period. 

30 fiiil-iiY.J. If the department decides to hire a third-party contractor to prepare an environmental impact 
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statement on the application, the department shall prepare a list of no fewer than four contractors 

2 acceptable to the department and shall provide the applicant with a copy of the list. The applicant shall 

3 provide the department with a list of at least 50% of the contractors from the department's list. The 

4 department shall select its contractor from the list provided by the applicant. 

5 +iv+M Failure of the board to act upon a complete application within the extension period 

6 constitutes approval of the application, and the permit must be issued promptly upon receipt of the bond 

7 as required in 82-4-338. 

8 12) The operating permit must be granted for the period required to complete the operation and is 

9 valid until the operation authorized by the permit is completed or abandoned unless the permit is suspended 

10 or revoked by the board as provided in this part. 

11 13) The operating permit must provide that the reclamation plan may be modified by the board, 

12 upon proper application of the permittee or department, after timely notice and opportunity for hearing, at 

13 any time during the term of the permit and for any of the following reasons: 

14 (al to modify the requirements so that they will not conflict with existing laws; 

15 (b) when the previously adopted reclamation plan is impossible or impracticable to implement and 

16 maintain; 

17 lc) when significant environmental problem situations are revealed by field inspection. 

18 141 During the term of an operating permit, an operator may apply for an amendment or revision 

19 to the permit. The operator may not apply for an amendment to delete disturbed acreage from the permit. 

20 (5) Applications for major amendments must be processed in the same manner as applications for 

21 new permits. 

22 16) Major amendments are those that may significantly affect the environment. Minor amendments 

23 are those that will not significantly affect the environment. The department may by rule establish criteria 

24 for classification of amendments as major or minor. The rules must establish requirements for the content 

25 of applications for amendments and revisions and procedures for processing of minor amendments. 

26 17) If the department demonstrates that a revision may result in a significant environmental impact 

27 that was not previously and substantially evaluated in an environmental impact statement, the applica,tion 

28 must be processed in the same manner as is provided for new permits. Applications for minor amendments 

29 and other revisions must be processed within 30 days of receipt of an application." 

30 
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Section 3. Section 82-4-341, MCA, is amended to read: 

2 "82-4-341. Compliance witiai FeelamatieR f)laR -- reclamation by board. ( 1) FellewiR!'J receipt ef 

3 the pern,ittee' s ro130rt and at an•; other reasenae',e time the eoard rna•r elect, the The board shall cause the 

4 permit area to be inspected at least annually to determine j.f whether the permittee has complied with tf\e 

5 reslamatioR plaR aRd the IJoard's this part, the rules adopted under this part, or the permit. 

6 (2) The permittee shall proceed with reclamation as scheduled in l=\isthe approved reclamation plan. 

7 Following written notice by the board noting deficiencies, the permittee shall commence action within 30 

8 days to rectify these deficiencies and shall diligently proceed until the deficiencies are corrected,~ provides 

9 that defisieReies Deficiencies that also violate other laws that require earlier rectification s-1.aH must be 

1 O corrected in accordance with the applicable time provisions of ~ those laws. The board may extend 

11 performance periods referred to in this section and in 82-4-336 for delays clearly beyond the permittee's 

12 control, but only when the permittee is, in the opinion of the board, making every reasonable effort to 

13 comply. 

14 13) Within 30 days after notification by the permittee and when, in the judgment of the board, 

15 reclamation of a unit of disturbed land area is properly completed, the permittee s-1.aH must be notified in 

16 writing and !=\is the bond on saie the area s-1.aH must be released or decreased proportionately to the acreage 

17 included within the bond coverage. 

18 14) U The board shall cause the bond to be forfeited if: 

1 9 1.§1 reclamation of disturbed land is not pursued in accordance with the reclamation plan and the 

20 permittee has not commenced action to rectify deficiencies within 30 days after notification by the board~ 

0f 21 

22 ill if reclamation is not properly completed in conformance with the reclamation plan within 2 

23 years after completion or abandonment of operation on any fraction of the permit area or 51:Hffi within a 

24 longer period as that may have been authorized hereuneer under this part; or if, 

25 i£l after default by the permittee, the surety either refuses or fails to perform the work to the 

26 satisfaction of the board within the time required therefer, the IJoard may, with the staff, equi13meRt, aREl 

27 material uREler its esRtrol or IJ'{ eoRtraet with ethers, take such aetisRs as are neeessary fer required 

28 reelarnatioR of the disturlJed laREls. Sueh worl( shall Ile let on the easis sf eemJ'jetitive eiesiRg. The IJsard 

29 shall keef'l a reeors sf all Reeessary e1113eRses iReurres iR earrying sut the ,,..,ark or aetiYit•r authsriz,es uREler 

30 this seetisn, iReluEling a reassnaele char(le fer the ser>,.iees J'jerfsrrned IJ,,- the state's 13ersoRRel aRd the 
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state's eEjuipffleAt aAd fflaterials utili2ed. 

15) The board shall notify the permittee and His the surety by order. The order shall state the 

affl0UAt of Aooessary expeAses iAeurred by the board iA reelaiffliA§ the disturbed laAd aAd a Aotiee that the 

afflouAt is due aAd payable to the boarel by the perfflittee aRd the surety. If the affleuAt s13eeifieel iR the 

a-Hier bond is not paid within 30 days after receipt of the notice, the attorney general, upon request of the 

board, shall bring an action on behalf of the state in district court. 

(6) The board may, with the staff, equipment, and material under its control or by contract with 

others, take any necessary actions for required reclamation of the disturbed lands. Except in an 

environmental emergency, work provided for in this section must be let on the basis of competitive bidding. 

The board shall keep a record of all necessary expenses incurred in carrying out the work or activity 

authorized under this section, including a reasonable charge for the services performed by the state's 

personnel and the state's equipment and materials used. The surety shall ee § liable to the state to the 

extent of the bond. The permittee shall be§ liable for the remainder of the cost. Upon completion of the 

reclamation, the board shall return any amount not expended. 

~ill In addition to the other liabilities imposed by this part, failure to commence an action to 

remedy specific deficiencies in reclamation within 30 days after notification by the board or failure to 

satisfactorily complete reclamation work on any segment of the permit area within 2 years, or Slf6fl within 

.§ longer period a& that the board may permit on the permittee's application therefor or on the board's own 

motion, after completion or abandonment of operations on any segment of the permit areai shall eoAstitute 

constitutes sufficient grounds for cancellation of a permit or license and refusal to issue another permit or 

license to the applicantt~ 13ro\·ieleel, howe,..er, that sueh A cancellation action~ may not be effected while 

an appeal is pending from any ruling requiring the same cancellation of a permit or license." 

24 Section 4. Section 82-4-361, MCA, is amended to read: 

25 "82-4-361. Violation -- penalties -- waiver. (1) A 13ersoR who ·~iolates aRy of the 13rovisi0Rs of this 

26 part, the rules or orelers aEl013teel uReler this part (e><oe13t 82 4 339), the provisioRS of aRy lieeRse or 13erfflit, 

27 or the eoRElitioRs of a Sfflall FAiRer eitefflptieR shall pay a eivil peRalty of Rot less thaR $100 or FA.ore thaR 

28 $1,000 for the ,·iolatioRs aRel aR aEIElitioRal eivil peRalty of Rot less thaR $100 or FAore thaR $1,000 for eaeh 

29 Elay eluriR§ ,,.,,hiel'l a \'iolatioR eoRtiRues aREI FAay ee eRjoiReEl froffl eoRtiRuiR§ sush vielatieRs as pro·,•ieleel 

30 iR this seetieR. Tl'lese peRalties are reeevarabla iR aRy astieR brought iR the Raffie ef tl'le state of MoRtaRa 
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by the attorney general in the sistriet eourt of the first jusieial sistFiet of this state in ans for the county 

2 of Lewis ans Clark OF in the sistriet eourt having jurissietion of the sefenaant. la) Except as provided in 

3 subsections ( 1 }(b) and (2}, a civil penalty of not less than $100 or more than $1,000 for each of the 

4 following violations, an additional civil penalty of not less than $100 or more than $1,000 for each day 

5 during which the violation continues, and an injunction from continuing the violation may be imposed 

6 against: 

7 (i) a person or operator who violates a provision of this part, a rule or order adopted under this part, 

8 or a term or condition of a permit; or 

9 (ii) any director, officer, or agent of a corporation who willfully authorizes, orders, or carries out a 

1 O violation of a provision of this part, a rule or order adopted under this part, or a term or condition of a 

11 permit. 

12 (b) If the violation created an imminent danger to the health or safety of the public or caused 

13 significant environmental harm, the maximum penalty is $5,000 for each day of violation. 

14 (2) Ji!.l. The attorney general shall, upon the re{1uest of the department, sue for the reeo·o'ef',' of the 

15 penalties provides for in this section and may bring an action for a restraining order or a temporary or 

16 permanent injunction against an operator or other person violating or threatening to violate an order adopted 

17 under this part. 

18 ~ iliJ. The civil penalties provided for in this section may be waived for a minor violation if it is 

19 determined that the violation does not represent potential harm to public health, public safety, or the 

20 environment and does not impair the administration of this part. The board shall adopt rules to implement 

21 and administer a procedure for waiver of a penalty under this subsection. 

22 13) The department shall notify the person or operator of the violation. The department shall issue 

23 a statement of proposed penalty within 30 days after notice of the violation. The person or operator, by 

24 filing a written request within 20 days of receipt of the notice of proposed penalty, is entitled to a hearing 

25 on the issues of whether the alleged violation has occurred and whether the penalty proposed to be 

26 assessed is proper. After the hearing or after the time for requesting a hearing has expired, the board shall 

27 make findings of fact and issue a written decision as to the occurrence of the violation and whether the 

28 amount of penalty is warranted. The board shall order the payment of a penalty in that amount. The 

29 person or operator shall remit the amount of the penalty or petition for judicial review within 30 days of 

30 . receipt of the order. A person or operator who fails to request the hearing provided for in this subsection 
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or who fails to petition for iudicial review within 30 days of receipt of the order forfeits that person's or 

operator's right to seek iudicial review of the violation or penalty determinations. These penalties are 

recoverable in an action brought by the department." 

Section 5. Section 82-4-362, MCA, is amended to read: 

"82-4-362. Suspension of permits -- hearing. (1 l If any of the requirements of this part, of the 

rules adopted under this part, or of a license, or permit, er reclaA'latien plan has not been complied with, 

the department shall serve a notice of noncompliance on the licensee or permittee or, if necessary, the 

commissioner shall order the suspension of the permit. The permit may be suspended for failure to comply 

with an order to pay a civil penalty if the order is not subiect to administrative or judicial review. The 

commissioner may order immediate suspension of a permit whenever the commissioner makes a finding 

that a violation of this part, of the rules adopted under this part, or of a license or permit, inolueing tho 

reelaA'latien plan, is creating an imminent danger to the health or safety of persons outside the permit area. 

The notice or order must be handed to the licensee or permittee in person or served by certified mail 

addressed to the permanent address shown on the application for a license or permit. The notice of 

noncompliance or order of suspension must specify in what respects the operator has failed to comply with 

this part, the rules adopted under this part, or the permit, er tAe reelaA'latien 13lan and must, if the violation 

has not been abated, order abatement within a specified time period. 

(2) If the licensee or permittee has not complied with the requirements set forth in the notice of 

noncompliance or order of suspension within the time limits set in the notice or order, the permit may be 

revoked by order of the board and the performance bond forfeited to the department. The licensee or 

permittee is entitled to a hearing before the department on the revocation of a permit or license or the 

forfeiture of a performance bond if a heating is requested within 30 days after service of notice as provided 

in subsection (1). The notice must state when those measures may be undertaken and must give notice 

of opportunity for a hearing. If a hearing is requested within the 30-day period, tho permit or license may 

not be revoked and the bond may not be forfeited until a final decision is made by the department. 

(3) If a permitteo fails to pay the fee or file the report required under 82-4-339, the department 

shall serve notice of this failure, by certified mail or personal delivery, on the permittee. If the permittee 

does not comply within 30 days of receipt of the notice, the commissioner shall suspend the permit. The 

commissioner shall reinstate the permit upon compliance." 
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NEW SECTION. Section 6. Effective dates. ( 1) [Section 1 I and this section are effective on 

2 passage and approval. 

3 (2) [Sections 2 through 51 are effective October 1, 1995. 

4 -END-
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