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INTRODUCED BY , ¥~&--tt ~ ~- ' R 
~.~ft# 0l1~55· ~"'-"'--- '[A, 

ACT REQUIRING SC OOL DISTRICT TRUSTEES AND PERS ~n 
M,,17-r~v-C.__,:, FAMILY AND STUDENT PRIVACY; REQUIRING THE TRUSTEES OF 

1 

A SCHOOL DISTRICT TO ADOPT POLICIES REGARDING WRITTEN PARENTAL CONSENT PRIOR TO 

OBTAINING CERTAIN INFORMATION FROM A STUDENT THAT RELATES TO A STUDENT OR THE 

STUDENT'S FAMILY; REQUIRING NOTIFICATION OF AND WRITTEN CONSENT FOR STUDENT 

PARTICIPATION IN A SCHOOL HEAL TH EDUCATION PROGRAM; AND PROVIDING AN EFFECTIVE DATE." 

11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

12 

13 NEW SECTION. Section 1. Short title. [Sections 1 through 5] may be cited as the "Montana 

14 Family Educational Rights and Privacy Act". 

15 

16 NEW SECTION. Section 2. Definitions. For the purposes of [sections 1 through 5], the following 

17 definitions apply: 

18 (1) "Experimental procedure" means an assessment method and validity data based on controlled 

19 scientific studies that have not been published in at least two professional peer-reviewed journals. 

20 (21 "Guardian" means the guardian of a minor, as provided in Title 72, chapter 5, part 2. 

21 (3) (a) "Psychological or psychiatric treatment" means an interpersonal interaction with the 

22 ob1ective of modifying the perception of or adjustment of a person's attitudes, feelings, values, 

23 self-concept, personal adjustments, motives, personality characteristics, or adaptive coping patterns. 

24 (b) The term does not include crisis intervention, which is an emergency action taken in response 

25 to a clear and present danger to health or safety. 

26 

27 NEW SECTION. Section 3. Application of federal law to administration and operation of school 

28 districts -- trustee policies. 11) The trustees of a school district and school district personnel shall comply 

29 with the protection provided for family and student privacy under the federal Family and Educational Rights 

30 and Privacy Act of 1974 (20 U.S.C. 1232g), in the administration and operation of all school district 
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programs, regardless of the source of funding for the program. 

2 (2) The trustees of a school district shall adopt policies governing the protection of family and 

3 student privacy as required by [sections 1 through 51. At the beginning of each school year, the trustees 

4 shall provide each student's parent or guardian with written notification of the provisions of [sections 1 

5 through 5] and the school board policies adopted under the provisions of [sections 1 through 51. 

6 

7 NEW SECTION. Section 4. Policies on prohibition of testing without prior written consent --

8 notification to parents -- validity of consent. ( 1} The policies adopted by the trustees of a school district 

9 under the provisions of [section 3] must include prohibitions on the administration of any psychological or 

10 psychiatric examination, test, or treatment or experimental procedures without the prior written consent 

11 of the student's parent or guardian when the purpose is to reveal the following information concerning the 

12 student, the student's parent or guardian, or a student's family member: 

13 (a) political affiliations or philosophies; 

14 (bl mental or psychological problems; 

15 (c) sexual behavior, orientation, or attitudes; 

16 (d) illegal, antisocial, self-incriminating, or demeaning behavior; 

17 (el critical appraisals of the student or individuals with whom the student or a family member has 

18 close family relationships; 

1 9 (f) religious affiliations or beliefs; 

20 (g) legally recognized privileged and analogous relationships, such as relationships with lawyers, 

21 medical personnel, or ministers; and 

22 (h) income, except as required by law. 

23 12) The prohibitions and notification regarding the inquiry or disclosure of information under 

24 subsection I 1) also apply to: 

25 (a) the curriculum and instructional materials, including teachers' manuals, films, tapes, or other 

26 supplementary material, that may be used in connection with any survey, analysis, or evaluation or other 

27 school activities unless prior written consent of the student's parent or guardian has been obtained; and 

28 lb) the taping or electronic recording of a meeting with a student without prior written consent of 

29 the parent or guardian. 

30 (3) Written parental consent is valid only if a parent or guardian has been first given written notice 
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and a reasonable opportunity to obtain written information concerning: 

2 (al records or information about the inquiry, including information about relationships, that may be 

3 examined or requested; 

4 (bl the means by which the records or information may be examined or reviewed; 

5 le) the means by which the information is to be obtained; 

6 (d) the purpose for which the records or information is needed; 

7 (e) the entity or person, regardless of affiliation, who will have access to the personally identifiable 

8 information; and 

9 (f) a method by which a parent or guardian of a student may grant permission to access or to 

1 O examine the personally identifiable information. 

11 (4) (al Except in the case of exigent circumstances, disclosure to a parent or guardian must be 

12 given at least 2 weeks but not more than 5 months before information protected under [sections 1 through 

13 5 l is sought. 

14 (b) A general consent, including a general consent used to approve admission to or involvement 

15 in a special education or remedial program or regular school activity, does not constitute consent under 

16 isections 1 through 5]. 

17 

18 NEW SECTION. Section 5. Policy regarding health education programs -- parental notification. The 

19 trustees of a district shall adopt a policy under the provisions of [sections 1 through 5] to provide for 

20 written consent from a student's parent or guardian prior to the student's participation in a health education 

21 program of the district. The policy must include provisions for: 

22 (1) written notification to the student's parent or guardian that written consent is required prior 

23 to the student's participation in the program; and 

24 (2) allowing a parent to review the materials to be used by the student and the teacher in the 

25 program. 

26 

27 NEW SECTION. Section 6. Codification instruction. [Sections 1 through 5] are intended to be 

28 codified as an integral part of Title 20, chapter 5, and the provisions of Title 20 apply to [sections 1 through 

29 5]. 

30 
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NEW SECTION. Section 7. Effective date. [This act) is effective July 1, 1995. 

-END-

~na Legislative council 
- 4 -

LC1178.01 



STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for HB0369, as introduced 

DESCRIPTION OF PROPOSED LEGISLATION: An act requiring school district trustees and 
personnel to comply with protections for family and student privacy; requiring the 
trustees of a school district to adopt policies regarding written parental consent prior 
to obtaining certain information from a student that relates to a student or the student's 
family; requiring notification of and written consent for student participation in a 
school health education program; 

ASSUMPTIONS: 
1. For the majority of school districts, existing board policies and 

administrative practices provide for an alternative curriculum when students 
or parents of students choose to "opt-out" of the sexual education component 
of the health education curriculum or alternative reading/study materials when 
a student requests alternatives. Unless the student "opts-out," the district 
educators assume that the student and the student's parents have consented to 
the student's participation in the curriculum chosen by the local school 
board. 

2. HB 369 requires each school district to provide parents with written 
notification of the school board's policy governing a) the administration of 
tests or surveys regarding the personal behavior and beliefs of the student 
and b) participation in health education programs. 

3. Under HB 369, a student will not participate in a health education program or 
a test/survey regarding personal behavior and beliefs unless the student's 
parent or guardian "opts in" to the program by providing written consent prior 
to the student's participation in the program. 

4. District administrative costs and staff time will increase under HB 369 due to 
the distribution and collection of consent forms and the distribution of 
policies. 

FISCAL IMPACT: No impact on state revenues or expenditures. 

EFFECT ON COUNTY OR OTHER LOCAL REVENUES OR EXPENDITURES: 
HB 369 will result in increased costs to the district in terms of printing and 
distribution of board policies and consent forms to the parents of every student. 
Additional district staff time will be necessary for the collection (including follow-up 
phone calls) of written consent form. 

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION: 

TECHNICAL NOTES: 

(;;)CkLL 
DAVID LEWIS, BUDGET DIRECTOR DATE 
Office of Budget and Program Planning 
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HOUSE BILL NO. 369 

HB0369.02 

APPROVED BY COM ON EDUCATION 
AND CULTURAL RESOURCES 

2 INTRODUCED BY WELLS, EMERSON, SIMPKINS, S. SMITH, ORR, GREEN, BRAINARD, DENNY, 

3 AHNER, STOVALL, MCGEE, KEENAN, SOFT, CURTISS, JORE, HAYNE, BERGMAN, DEVANEY, 

4 GRIMES, BARNETT 

5 

6 A BILL FOR AN ACT ENTITLED: "AN ACT REQUIRING SCHOOL DISTRICT TRUSTEES AND PERSONNEL 

7 TO COMPLY WITH FEDERAL PROTECTIONS FOR FAMILY AND STUDENT PRIVACY AND OTHER STUDENT 

8 RIGHTS; REQUIRl~JG Tl-IE TRUSTEES OF A SGI-IOOL DISTRICT TO ADOPT POLICIES REG/\RDING WRITTEN 

9 PARE~JT/\L GO~JSE~JT PRIOR TO OBTAl~UNG CERTAIN INFORMATIO~J FROM A STUDENT TI-IAT RELATES 

10 TO A STUDHJT OR Tl-IE STUDE~JT'S FAMILY; REQUIRl~JG NOTIFIGATIO~J OF AND WRITTEN GO~JSE~JT 

11 FOR STUDENT P/\RTIGIPATIO~I IN A SGI-IOOL I-IEALTI-I EDUGATIO~J PROGRAM; AND PROVIDING AN 

1 2 EFFECTIVE DA TE." 

13 

14 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

15 

16 NEW SECTION. Section 1. Short title. [Sections 1 through e AND 2] may be cited as the 

17 "Montana Family Educational Rights and Privacy Act". 

18 

19 NEW SEGTIO~J. SeetieR 2. QefiRitieRs. For tho purposes of [soetions 1 through el, tho following 

20 definitions applv: 

21 (1) "EJtperiR'lental proooeluro" means an assessR'lent R'lethod and Yalidi{V data l3ased on eontrolles 

22 sciontifie studies that ha·w'e not seen puelished in at least two professional peer reYiewed journals. 

23 12) "Guardian" R'leans the guarElian of a R'linor, as provided in Title 72, ehapter e, part 2. 

24 (:3) (al "Psvehologieal or psvehiatrie troatR'lont" moans an interpersonal intoraetion with tho 

25 objoeti~·o of R'ledifying tho porsoption of or adjustR'lent of a person's attitudes, feelings, 'raluos, 

26 self eonoept, personal adjustments, moti'w'OS, J:)ersenalitv eharaoteristies, or adaJ:)tive eoping patterns. 

27 (e) Tho term does not inolude erisis intervention, 'A'hieh is an eR'lergenev aetien MIEen in response 

28 to a elear and present danger to health er safety. 

29 

30 NEW SECTION. Section 2. Application of federal law to administration and operation of school 
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districts -- trustee policies. ( 11 The trustees of a school district and school district personnel shall comply 

with the protection provided for family and student privacy under the federal Family i:lrK¼ Educational Rights 

and Privacy Act of 1974 (20 U.S.C. 12329)-, AND WITH PROTECTION OF STUDENT RIGHTS IN 20 U.S.C. 

1232H in the administration and operation of all school district programs, regardless of the source of 

funding for the program. 

(21 The trustees of a school district shall adopt policies governing the protection of family and 

student privacy AND THE PROTECTION OF STUDENT RIGHTS as required by [sections 1 through 5 /\ND 

2.J. At the beginning of each school year, the trustees shall provide each student's parent or guardian with 

written notification of the provisions of [sections 1 through 5 AND 21 and the school board policies adopted 

under the provisions of [sections 1 through 5 AND 2]. 

~lE\1\l SEGTIO~L SeotieR 4. Pelieies BR prehibitieR ef testiR!J witheut prier writteR eeRseRt 

RetifieatieR ta pareRts ~•alidit·1 ef eeA&eAt. ( 11 The 13olieies aelo13teel by the trustees sf a sehssl elistriet 

uneler the 13rovisiens of (seetisn 3] must ineluele 13rohibitions en the aelministration sf any 13syeholsgieal er 

13syehiatrie elrnminatisn, test, or treatment or BlEf)eriR'lental 13rsoeelures without the 13rior written eonsent 

of the stuelent's 13arent or guarelian when the 13urf)ose is ts reveal the following inforR'latisn esneerning the 

stuelent, the student's f)arent er guardian, or a student's faR'lily R'lBR'lber: 

(al 13olitieal affiliatiens er f)hilesef)hies; 

(bl R'lental or ps•,ehologieal 13roblems; 

(el seHual behavior, orientatien, er attitudes; 

(el) illegal, antisoeial, self inoriminating, er eleR'leaniRg behavior; 

(el sritieal appraisals ef the stuelent or inelivieluals • ...,ith whoR'l the student er a family member has 

elose faR'lil•,· relationships; 

(f) religisus affiliations or beliefs; 

(g) legally reeognii!eel privilegoel anel analegous relatienships, sueh as relationships with lawyers, 

R'ledieal personnel, or ministers; and 

(h) ineeR'le, elEeept as reeiuireel by law. 

(2) The prohibitions and nstifieation regarding the ineiuiry er diselosure ef inforR'lation under 

subseetien ( 1) alse af)f)I'( ta: 

(a) the eurrieuluR'l anel instruetienal R'laterials, ineluding teaehers' R'lanuals, films, taf)es, or other 
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suppleFAentary FAaterial, that FAay be used in eenneetien with any suP1ey, analysis, or evaluation er other 

sehool aetivities eJnless prior written eonsent sf tho student's parent er guardian has been oetained; and 

{13) the taping er eleotronio reeerding of a FAeeting with a student without prior written eonsent sf 

the parent or guardian. 

(3) Written parental eonsent is valid only if a parent or guardian has been first given written notiee 

and a reasonable opportunity ts olHain written information eoneerning: 

(a) reeoras or infermation about the inquiry, ineluding information aeout relationships, that FAay ee 

eJWFAinea or requostea; 

(el the means ey whieh the reeords or inferFAatien may be ei<aFAined or reviey,,•ed; 

lei the FAeans ey whioh the inforFAation is to ee oetainea; 

{d) the purpose fer whioh the reeoras or inforFAation is needed; 

{el the entity or person, regaraless of affiliation, who will have aeeess to the personally iaentifiable 

information; and 

{I) a FAethod e'( whieh a parent or guardian of a stuaont FAay grant perFAission to aoeess or te 

mwmino the personal!•, identifiaele information. 

(4) (a) Ei1eept in the ease of ei1igent eiroumstanoes, Eiiselosure to a parent or guaraian must ee 

given at least 2 weeks eut not more than e months eefore inferFAation proteotea unaer [seetions 1 throu§h 

el is sought. 

113) A general eonsent, inoludin!J a general consent uses to appro·,.e m:lFAission to or involveFAent 

in a speeial eaueation or rorneaial program or re!Jular sohool aetivity, Eioes not eonstitute eonsent unaer 

[sestiens 1 tic.rough e]. 

PJEW SECTION. Seetion 6. Pelie~• regarsing health edueatian pragrams parental natifioation. The 

trustees of a aistrict shall adopt a poliey under the pro•,isions of [seetions 1 through el to provide for 

written oonsent from a stuaent's parent or guaraian prior to tho stuaent's partioipation in a health eaueation 

program of tho elistrict. Tho poliey FAust ineluao provisions for: 

( 1 l written notifieation to the stuelont's parent or guaraian that written consent is requireel prior 

to the stuelent's partieipation in tl=le pro!Jraffi; anel 

29 (21 allo•.Ying a parent to review the materials to ee useel ey the stuaent ans the teacher in the 

30 prowarn. 
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1 NEW SECTION. Section 3. Codification instruction. [Sections 1 throu§h !i AND 21 are intended 

2 to be codified as an integral part of Title 20, chapter 5, and the provisions of Title 20 apply to [sections 

3 1 throu§h !i AND 2]. 

4 

5 NEW SECTION. Section 4. Effective date. [This act] is effective July 1, 1995. 

6 -END-
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