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BY REQUEST OF THE DEPARTMENT OF FAMILY SERVICES 

4 

LC0143.01 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS RELATED TO ADULT 

6 PROTECTIVE SERVICES; INCORPORATING PROTECTIVE SERVICES FOR PERSONS WITH 

7 DEVELOPMENTAL DISABILITIES INTO THE MONTANA ELDER AND DEVELOPMENTALLY DISABLED ABUSE 

8 PREVENTION ACT; REQUIRING CERTAIN ADVOCATES OF PERSONS WITH DEVELOPMENTAL 

9 DISABILITIES TO REPORT SUSPECTED ABUSE, SEXUAL ABUSE, NEGLECT, OR EXPLOITATION; 

10 EXPANDING THE LIST OF PERSONS TO WHOM CERTAIN CONFIDENTIAL INFORMATION MAY BE 

11 RELEASED; GRANTING LIMITED IMMUNITY TO PERSONS WHO PROVIDE OR USE BACKGROUND OR 

12 EMPLOYMENT SCREENING INFORMATION REGARDING AN EMPLOYEE'S OR VOLUNTEER'S HISTORY OF 

13 ABUSE, SEXUAL ABUSE, NEGLECT, OR EXPLOITATION IN MAKING AN EMPLOYMENT DECISION; 

14 REVISING DEFINITIONS; INCORPORATING FEDERAL PROVISIONS REGARDING PROTECTION AND 

15 ADVOCACY FOR PERSONS WITH DEVELOPMENTAL DISABILITIES AND ACCESS BY THE DESIGNATED 

16 PROTECTION ADVOCACY SYSTEM; AMENDING SECTIONS 50-16-603, 52-3-202, 52-3-207, 52-3-803, 

17 52-3-804, 52-3-811, 52-3-813, 52-3-814, 53-20-161, AND 53-21-166, MCA; REPEALING SECTIONS 

18 52-4-101, 52-4-102, 52-4-103, 52-4-104, 52-4-105, 52-4-106, 52-4-107, 52-4-108, AND 52-4-110, 

19 MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

20 

21 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

22 

23 Section 1. Section 50-16-603, MCA, is amended to read: 

24 "50-16-603. Confidentiality of health care information. Health care information in the possession 

25 of the department, a local board, a local health officer, or their authorized representatives may not be 

26 released except: 

27 ( 1) for statistical purposes, if no identification of individuals can be made from the information 

28 released; 

29 (2) when the health care information pertains to a person who has given written consent to the 

30 release and has specified the type of information to be released and the person or entity to whom rt may 
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be released; 

2 (3) to medical personnel in a medical emergency as necessary to protect the health, life, or 

3 well-being of the named person; 

4 (4) as allowed by Title 50, chapters 17 and 18, [section 11). [section 12). and 53-21-169; 

5 (5) to another state or local public health agency, including those in other states, whenever 

6 necessary to continue health services to the named person or to undertake public health efforts to prevent 

7 or interrupt the transmission of a communicable disease; 

8 (6) in the case of a minor, as required by 41-3-201 or pursuant to an investigation under 41-3-202. 

9 If the health care information is required in a subsequent court proceeding involving child abuse, the 

1 O information may be disclosed only in camera and documents containing the information must be sealed by 

11 the court upon conclusion of the proceedings. 

12 17) to medical personnel, the department, a local health officer or board, or a district court when 

13 necessary to implement or enforce state statutes or state or local health rules concerning the prevention 

14 or control of diseases designated as reportable pursuant to 50-1-202, if the release does not conflict with 

15 any other provision contained in this part." 

16 

17 Section 2. Section 52-3-202, MCA, is amended to read: 

18 "52-3-202. Definitions. As used in this part, the following definitions apply: 

1 9 I 1) "Aged person" means an aged person as defined by the department. 

20 (2) "Department" means the department of family services. 

21 13) "Disabled adult" means a person 18 years of age or GVef' older who is defined by the 

22 department as disabled Btelt Rot or who is developmentally disabled, as defined in 53-20-102. 

23 14) "Protective services" means assistance to an aged person or disabled adult in obtaining the 

24 services offered by the department." 

25 

26 Section 3. Section 52-3-207, MCA, is amended to road: 

27 "52-3-207. Protective services not creating guardianship or conservatorship. ill The provision 

28 of protective services does not create a guardianship or conservatorship relationship between the 

29 department and the aged person or disabled adult unless a guardianship or conservatorship is created in 

30 accordance with the requirements of Title 72, chapter 5, part 3 or 4. 
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(2) The department may not provide protective services that impose a legal limitation or restriction 

2 on an aged person or a disabled adult: 

3 la) except emergency protective services provided under 52-3-804; or 

4 lbl unless the department has been appointed legal guardian or conservator for that person under 

5 the provisions of Title 7 2, chapter 5, part 3 or 4." 

6 

7 Section 4. Section 52-3-803, MCA, is amended to read: 

8 "52-3-803. Definitions. As used in this part, the following definitions apply: 

9 I 1) "Abuse" means the infliction of physical or mental injury or the deprivation of food, shelter, 

10 clothing, or services necessary to maintain the physical or mental health of an older person or a 

11 deveiopA1entally disabled person with a developmental disability without lawful authority. A declaration 

1 2 made pursuant to 50-9-103 constitutes lawful authority. 

13 (2) ~·oevelopA1entally disabled perssn" A1eans a psrssn 18 '!'Oars sf a§e sr older whs is 

14 de·10lopA1entall'1' disabled 2s defined in !i3 20 102. 

15 fat "Exploitation" means the unreasonable use of an older person or a de•~elspA1entall'1' disabled 

16 person with a developmental disability, the person's money, or the person's property to the advantage of 

17 another by means of duress, menace, fraud, or undue influence. 

18 t4till "Incapacitated person" has the meaning given in 72-5-101. 

19 +etJ.±1 "Long-term care facility" means a facility defined in 50-5-101. 

20 +will "Mental injury" means an identifiable and substantial impairment of an older person's 

21 intellectual or psychological functioning or well-being. 

22 f+tifil "Neglect" means the failure of a guardian,; an employee of a public or private residential 

23 institution, facility, home, or agency,~ or any person legally responsible in a residential setting for the 

24 welfare of an older perssn's person or a ElevelepA1entally disabled person's welfare person with a 

25 developmental disability to provide, to the extent of legal responsibility, food, shelter, clothing, or services 

26 necessary to maintain the physical or mental health of the older person or the Elevelopmentally disabled 

2 7 person with a developmental disability. 

28 AAlli "Older person" means a person who is at least 60 years of age. For purposes of prosecution 

29 under 52-3-825(2), the person 60 years of age or older must be unable to provide personal protection from 

30 abuse, sexual abuse, neglect, or exploitation because of a mental or physical impairment or because of 
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frailties or dependencies brought about by advanced age. 

181 "Person with a developmental disability" means a person 18 years of age or older who is 

developmentally disabled, as defined in 53-20-102. 

(9) "Physical injury" means death, permanent or temporary disfigurement, or impairment of any 

bodily organ or function. 

(10) "Sexual abuse" means the commission of sexual assault, sexual intercourse without consent, 

indecent exposure, deviate sexual conduct, or incest, as described in Title 45, chapter 5, part 5." 

Section 5. Section 52-3-804, MCA, is amended to read: 

"52-3-804. Duties of department of family serviees. ( 1 I The department shall investigate reports 

of abuse, sexual abuse, neglect, or exploitation received pursuant to 52-3-811 ( 1 )(a). 

(2) The department a4 family servioos shall prepare an annual report of the information obtairied 

pursuant to the reporting requirement of this part. 

131 The department shall, when appropriate, provide protective services under Title 52, chapter 3, 

part 2, or under Title § 2, eh apter 4, part 1, for a an older person or a person with a developmental disability 

alleged to have been abused, sexually abused, neglected, or exploited. 

(41 If a person alleged to be abused, sexually abused, neglected, or exploited pursuant to this part 

or the person's caretaker refuses to allow a representative of the department entrance to the premises for 

the purpose of investigating a report made pursuant to 52-3-81111 )(a), the district court in the county 

where the person is found may order a law enforcement officer or a department social worker to enter the 

premises to conduct an investigation upon finding that there is probable cause to believe that the person 

is abused, sexually abused, neglected, or exploited. 

151 If a representative of the department has reasonable grounds to believe that an older * 
develepmentall>,· disabled person or person with a developmental disability alleged to be abused, sexually 

abused, or neglected is suffering from abuse, sexual abuse, or neglect that presents a substantial risk of 

death or serious physical injury, the department may: 

la) provide voluntary protective services as provided in subsection 131; or 

lb) if the department representative has reasonable grounds to believe that the person is 

incapacitated, provide emergency protective services as follows: 

(ii arrange or facilitate an appropriate emergency protective service placement; 
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!ii) transport or arrange for the transport of the person to the appropriate placement; 

2 (iii) not later than 2 judicial days following placement of the person, either: 

3 (A) provide voluntary protective services as provided under subsection (3); or 

4 (B) petition the district court to act as temporary guardian or appoint a temporary guardian as 

5 provided in 72-5-317." 

6 

7 Section 6. Section 52-3-811, MCA, is amended to read: 

8 "52-3-811. Reports. (1) When the professionals and other persons listed in subsection (3) know 

9 or have reasonable cause to suspect that an older person or a de·ielo~mentally disaalod person with a 

10 developmental disability known to them in their professional or official capacities has been subjected to 

11 abuse, sexual abuse, neglect, or exploitation, they shall: 

12 (a) if the person is not a resident of a long-term care facility, report the matter to: 

13 (ii the department of family services or its local affiliate; 

14 (ii) the county attorney of the county in w"1iel'I where the person resides or in .,..,"1ie"1 where the acts 

1 5 that are the subject of the report occurred; 

16 (b) if the person is a resident of a long-term care facility, report the matter to the long-term care 

17 ombudsman appointed under the provisions of 42 U .S.C. 3027(a)( 12) and to the department of health and 

18 environmental sciences. The department of health and environmental sciences shall investigate the matter 

19 pursuant to its authority in 50-5-204 and, if it finds any allegations of abuse, sexual abuse, neglect, or 

20 exploitation contained in the report to be substantially true, forward a copy of the report to the department 

21 of family services and to the county attorney as provided in subsection ( 1) (a) (ii). 

22 (2) If the report required in subsection (1) involves an act or omission of the department of family 

23 services Wftt€fl that_ may be construed as abuse, sexual abuse, neglect, or exploitation, a copy of the report 

24 may not be sent to the department but must be sent instead to the county attorney of the county in w"1ioh 

25 where the older person or the seo.•elo~mentally Elisabled person with a developmental disability resides or 

26 in w"1ieh where the acts that are the subject of the report occurred. 

27 (3) Professionals and other persons required to report are: 

28 (a) a physician, resident, intern, professional or practical nurse, physician's assistant, or member 

29 of a hospital staff engaged in the admission, examination, care, or treatment of persons; 

30 (bl an osteopath, dentist, denturist, chiropractor, optometrist, podiatrist, medical examiner, 
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coroner, or any other health or mental health professional; 

2 (cl an ambulance attendant; 

3 (d) a social worker or other employee of the state, a county, or a municipality assisting an o:c1er 

4 person or ;:i developmentally disabled person with a developmental disability in the application for or receipt 

5 of public assistance payments or services; 

6 (e) a person who maintains or is employed by a roominghouse, retirement home, nursing home, 

7 group home, or adult foster care home; 

8 (f) an attorney, unless the attorney acquired knowledge of the facts required to be reported from 

9 a client and the attorney-client privilege applies; 

1 0 (g) a peace officer or other law enforcement official; aR4 

11 (h) a person providing services to an older person or a de>~elopmentally disabled person with a 

12 developmental disability pursuant to a contract with a state or federal agency; and 

13 Ii) protection and advocacy systems authorized under the provisions of 29 U.S.C. 794(e), 42_ 

14 U.S.C. 6042, and 42 U.S.C. 10805, unless disclosure would violate provisions of state or federal law. 

15 (4) Any other person may submit a report as provided in subsection (1)." 

16 

17 Section 7. Section 52-3-813, MCA, is amended to read: 

18 "52-3-813. Confidentiality. (1) The case records of the departments of social and rehabilitation 

19 services and family services, their local affiliate, the county attorney, and the court, concerning actions 

20 taken under this part, and all reports made pursuant to 52-3-811 must be kept confidential except as 

21 provided by this section. 

22 (2) The records and reports required to be kept confidential by subsection ( 1) may be disclosed, 

2 3 upon request, to the following persons or entities in this or any other state: 

24 (a) a physician who is caring for an older person or a developmentally disabled person with a 

25 developmental disability who the physician reasonably believes was abused, sexually abused, neglected, 

26 or exploited; 

27 (b) a legal guardian or conservator of the older person or the developmentally disabled person with 

28 a developmental disability if the identity of the person who made the report is protected and the legal 

29 guardian or conservator is not the person suspected of the abuse, sexual abuse, neglect, or exploitation; 

30 (c) the person named in the report as allegedly being abused, sexually abused, neglected, or 
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exploited if that person is not legally incompetent; 

Id) any person engaged in bona fide research if the person alleged in the report to have committed 

the abuse, sexual abuse, neglect, or exploitation is later convicted of an offense constituting abuse, sexual 

abuse, neglect, or exploitation and if the identity of the older person or the de11elopmentally disabled 

person with a developmental disability who is the subject of the report is not disclosed to the researcher; 

(e) an adult protective service team. Members of the team are required to keep information about 

the subject individuals confidential. 

If) an authorized representative of a provider of services to a person alleged to be an abused, 

sexually abused, neglected. or exploited older person or developmenta111• disaeled person with a 

developmental disability, if: 

Ii) the department and the provider are parties to a contested case proceeding under Title 2, 

chapter 4, part 6, resulting from action by the department adverse to the license of the provider and if 

information contained in the records or reports of the department is relevant to the case; Gf 

(ii) disclosure to the provider is determined by the department to be necessary to protect an interest 

of a person alleged to be an abused, sexually abused, neglected, or exploited older person or 

deYelopmentally disabled person with a developmental disability; or 

(iii) the person is carrying out background screening or employment- or volunteer-related screening 

of current or prospective employees or volunteers who have or may have unsupervised contact with an 

older person or a person with a developmental disability through employment or volunteer activities if the 

disclosure is limited to information that indicates a risk to an older person or a person with a developmental 

disability posed by the employee or volunteer, as determined by the department; 

(g) an employee of the department or the department of social and rehabilitation services if 

disclosure of the record or report is necessary for administration of a program designed to benefit a person 

alleged to be an abused, sexually abused, neglected, or exploited older person or developmentally disabled 

person with a developmental disability; aA4 

(h) an authorized representative of a guardianship program approved by the department if the 

department determines that disclosure to the program or to a person designated by the program is 

necessary for the proper provision of guardianship services to a person alleged to be an abused, sexually 

abused, neglected, or exploited older person or developmentally disabled person with a developmental 

disability; 
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(i) protection and advocacy systems authorized under the provisions of 29 U.S.C. 794(e), 42 

U.S.C. 6042 and 42 U.S.C. 10805; 

(1) the news media if disclosure is limited to confirmation of factual information regarding how the 

case was handled and does not violate the privacy rights of the older person, person with a developmental 

disability, or alleged perpetrator of abuse, sexual abuse, neglect, or exploitation, as determined by the 

department; 

(k) a coroner or medical examiner who is determining the cause of death of an older person or a 

person with a developmental disability; 

(I) a person about whom a report has been made and that person's attorney with respect to 

relevant records pertaining to that person only without disclosing the identity of the person who made the 

report or any other person whose safety might be endangered through disclosure; 

(m) an agency, including a probation or parole agency, that is legally responsible for the supervision 

of an alleged perpetrator of abuse, sexual abuse, neglect, or exploitation of an older person or a person with 

a developmental disability; and 

In) a department, agency, or organization, including a federal agency, military reservation, or tribal 

organization, that is legally authorized to receive, inspect, or investigate reports of abuse, sexual abuse, 

neglect, or exploitation of an older person or a person with a developmental disability and that meets the 

disclosure criteria contained in this section. 

(3l The records and reports required to be kept confidential by subsection ( 1 l must be disclosed, 

upon request, to the following persons or entities in this or any other state: 

(al a county attorney or other law enforcement official who requires the information in connection 

with an investigation of a violation of this part; 

(bl a court Wf\t6f\ that has determined, in camera, that public disclosure of the report, data, 

information, or record is necessary for the determination of an issue before it; 

(cl a grand jury upon its determination that the report, data, information, or record is necessary 

In the conduct of its official business. 

(4l If the person who is reported to have abused, sexually abused, neglected, or exploited an older 

person or a de•;elopmoAtally disabled person with a developmental disability is the holder of a license, 

permit, or certificate issued by the department of commerce under the provisions of Title 37 or issued by 

any other entity of state government, the report may be submitted to the entity that issued the license, 
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permit, or certificate." 

2 

3 Section 8. Section 52-3-814, MCA, is amended to read: 

4 "52-3-814. Immunity from civil and criminal liability. ill ARV 6 person who makes a report 

5 required or authorized to be made under 52-3-811 is immune from civil or criminal liability WfH€Rthat might 

6 otherwise be incurred or imposed as a result of~ the report unless the report is false in any material 

7 respect and the person acted in bad faith or with malicious purpose. 

8 (21 A person who provides information or who uses information obtained pursuant to 52-3-813(21 

9 to refuse to hire or to discharge an employee, volunteer, or other person who through their employment 

10 or volunteer activities may have unsupervised contact with an older person or a person with a 

11 developmental disability is immune from civil liability unless the person providing or using the information 

12 acts in bad faith or with malicious purpose." 

13 

14 Section 9. Section 53-20-161, MCA, is amended to read: 

15 "53-20-161. Maintenance of records. (1) Complete records for each resident must be maintained 

16 and must be readily available to persons who are directly involved with the particular resident to the 

17 protection and advocacy systems authorized under the provisions of 29 U.S.C. 794(e), 42 U.S.C. 6042, 

·: 8 and 42 U.S.C. 10805, and to the mental disabilities board of visitors. All information contained in a 

19 resident's records must be considered privileged and confidential. The parents or guardian, the responsible 

20 person appointed by the court, the resident's attorney, and any person properly authorized in writing by 

21 the resident, if the resident is capable of giving informed consent, or by rus the resident's parents or 

22 guardian or the responsible person must be permitted access to the resident's records. IAforn,atioA Except 

23 as authorized in this subsection, information may not be released from the records of a resident or former 

24 resident of the residential facility unless the release of the information has been properly authorized in 

25 writing by: 

26 (al the court; 

27 (b) the resident or former resident if fie-is over the age of majority and is capable of giving informed 

28 consent; 

29 (c) the parents or guardian in charge of a resident under the age of 12 years of age; 

30 (di the parents or guardian in charge of a resident over the age of 12 years of age or older but 
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under the age of maJority and the resident if the resident is capable of giving informed consent; 

2 (el the guardian of a resident over the age of majority who is incapable of giving informed consent: 

3 (fl the superintendent of the residential facility or fH5 2 designee as custodian of a resident over 

4 the age of majority who Is incapable of giving informed consent and for whom no legal guardian has been 

5 appointed; 

6 (g) the superintendent of the residential facility or fH5 2 designee as custodian of a resident under 

7 the age of majority for whom there is no parent or legal guardian; or 

B (hl the superintendent of the residential facility or fH5 2 designee as custodian of a resident of that 

9 facility whenever release Is required by federal or state law or department of social and rehabilitation 

10 services rules. 

11 (2) Information may not be released by a superintendent or fH5 2 designee as set forth in subsection 

12 (1llf), (1)(gl, or (l)(hl less than 15 days after sending notice of the proposed release of information to the 

13 resident, fH5 the resident's parents or guardian, the attorney who most recently represented the reside11t, 

14 if any, the responsible person appointed by the court, if any, and the court that ordered the admission. If 

1 5 any of the parties so notified objects to the release of information, they may petition the court for a hearing 

16 to determine whether the release of information should be allowed. Information may not be released 

17 pursuant to subsection ( 1) (t), ( 1) (g), or I 1 I( h) unless it is released to further some legitimate need of the 

1 8 resident or to accomplish a legitimate purpose of the facility that is not inconsistent with the needs and 

19 rights of the resident. Information may not be released pursuant to these sussections subsection WJ..f.L. 

20 I 1 Ilg), or ( 1 )(h) except in accordance with written policies consistent with the requirements of this part 

21 adopted by the facility. Persons receiving notice of a proposed release of information s-h-a+I must also receive 

22 a copy of the written policy of the facility governing release of information. 

23 (31 These records must include: 

24 (al identification data, including the resident's legal status: 

25 (bl the resident's history, including but not limited to: 

26 (i) family data, educational background, and employment record; 

27 (ii) prior medical history, both physical and mental, including prior institutionalization; 

28 (cl the resident's grievances, if any; 

29 (di an inventory of the resident's life skills, including mode of communication; 

30 (e) a record of each physical examination that describes the results of the examination; 
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(fl a copy of the individual habilitation plan and any modification!:> thereto to the plan and an 

2 appropriate summary that will guide and assist the resident care workers in implementing the resident's 

3 program habilitation plan; 

4 (g) the findings made in monthly reviews of the habilitatio11 plan, which findings must include an 

5 analysis of the successes and failures of the habilitation program and direct whatever modifications are 

6 necessary; 

7 (hi a copy of the postinstitutionalization plan that includes a statement of services needed in the 

8 community and any modifications thereto to the plan and a summary of the steps that have been taken to 

9 implement that plan; 

1 0 {i) a medication history and srntus; 

11 {jl a summary of each significant contact by a professional person with a resident; 

12 {k) a summary of the resident's response to His the habilitation plan, prepared by a qualified mental 

13 retardation professional involved in the resident's habilitation and recorded at least monthly. Wherever 

14 possible, s+:!€ft the response must be screntifically documented . 
.,--

15 (II a monthly summary of the extent and nature of the resident's work activities and the effect of 

16 the activity upon the resident's progress in the habilitation plan; 

17 (m) a signed order by a qualified mental retardation professional, professional person, or physician 

18 for any physical restraints; 

19 (n) a description of any extraordinary incident or accident in the facility involving the resident, to 

20 be entered by a staff member noting personal knowledge of the incident or accident or other source of 

21 1nfcrmation, including any reports of investigations of resident's mistreatment; 

22 {o) a summary of family visits and contacts; 

23 (p) a summary of attendance and leaves from the facility; 

24 (q) a record of any seizures, illnesses, injuries, and treatments thereof and immunizations." 

25 

26 Section 10. Section 53-21-166, MCA, is amended to read: 

27 "53-21-166. Records to be confidential -- exceptions. All information obtained and records 

28 prepared in the course of providing any services under this part to individuals under any provision of this 

29 part shall be confidential and privileged ff\itHef and 5Rall must remain confidential and privileged after the 

30 indivrdual is discharged from the facrlity. Except as provided in Title 50, chapter 16, part 5, information and 
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records may be disclosed only: 

2 ( 1) in communications between qualified professionals in the provision of services or appropriate 

3 referrals; 

4 (21 when the recipient of services designates persons to whom information or records may be 

5 released, provided that if a recipient of services is a ward and rus the guardian or conservator designate~ 

6 in writing persons to whom records or information may be disclosed, ~ the designation shali be [2. valid 

7 in lieu of the designation by the recipient+~ 0J£Gept that nothing in this This section &!,all may not be 

8 construed to compel a physician, psychologist, social worker, nurse, attorney, or other professional person 

9 to reveal information Wftt€R that has been gi~·en to him provided in confidence by members of a patient's 

10 family-;~ 

11 (3) to the extent necessary to make claims on behalf of a recipient of aid, insurance, or medicai 

12 assistance to which He the recipient may be entitled; 

13 (41 for research if the department has promulgated rules for the conduct of research+~ 5t!C-B The 

14 rules &!,all must include but Het-ee are not limited to the requirement that all researchers ffit:t6t sign an oath 

15 of confidentiality70 

16 (5) to the courts as necessary to the administration of justice; 

17 (6) to persons authorized by an order of court, after notice and opportunity for hearing to the 

18 person to whom the record or information pertains and the custodian of the record or information pursuant 

1 9 to the rules of civil procedure; 

20 (7) to members of the mental disabilities board of visitors or their agents when necessary to 

21 perform their functions as set out in 53-21-104; and 

22 (8) to the protection and advocacy systems authorized under the provisions ot 29 U.S.C. 794(eL. 

23 42 U.S.C. 6042, and 42 U.S.C. 10805." 

24 

25 NEW SECTION. Section 11. Protection and advocacy system for persons with developmental 

26 disabilities -- designation and authority. ( 1) A protection and advocacy system for persons with 

27 developmental disabilities, as designated by the governor, may be administered in this state under the 

28 provisions of 42 U.S.C. 6041 through 6043 for the purpose of protecting the legal and human rights of 

29 persons with developmental disabilities. 

30 (2) Pursuant to 42 U.S.C. 6042, the protection and advocacy system has the authority to: 
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(a) pursue legal, administrative, and other appropriate remedies or approaches to ensure the 

2 protection of and advocacy for the rights of persons in the state who are or may be eligible for treatment, 

3 services, or habilitation or who are being considered for a change in living arrangements, with particular 

4 attention to members of ethnic and racial minority groups; 

5 (b) provide information on and referral to programs and services addressing the needs of persons 

6 with developmental disabilities; 

7 (cl investigate incidents of abuse and neglect of persons with developmental disabilities if the 

8 incidents are reported to the system or if there is probable cause to believe that the incidents occurred; and 

9 (di educate policymakers. 

10 (3) Pursuant to 42 U.S.C. 6042, the protection and advocacy system has access: 

11 (a) at all reasonable times and locations to any person with a developmental disability who is a 

12 resident in a facility that is providing services, supports, and other assistance to the resident; 

13 (bl to all records of: 

14 (i) any person with a developmental disability who is a client of the system if the person or the 

15 person's legal guardian, conservator, or other legal representative has authorized the system to have access 

16 to the records; 

1 7 (ii) any person with a developmental disability who: 

1 8 IA) by reason of the person's mental or physical condition is unable to authorize the system to 

19 have access to the records; 

20 (Bl does not have a legal guardian, conservator, or other legal representative or for whom the legal 

21 guardian is the state; and 

22 (C) with respect to whom a complaint has been received by the system or with respect to whom 

23 as a result of monitoring or other activities there is probable cause to believe that the person has been 

24 subject to abuse or neglect; and 

25 (iii) any person with a developmental disability who has a legal guardian, conservator, or other legal 

26 representative with respect to whom a complaint has been received by the system or with respect to whom 

27 there is probable cause to believe that the health or safety of the person with a developmental disability 

28 is in serious and immediate jeopardy when: 

29 (Al the representative has been contacted by the system upon receipt of the name and address 

30 of the representative; 
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IB) the system has offered assistance to the representative to resolve the situation; and 

2 (C) the representative has failed or refused to act on behalf of the person with a developmental 

3 disability. 

4 (41 Pursuant to 42 U.S.C. 6042, the term "records" includes but is not limited to: 

5 (a) reports prepared or received by any staff person of a facility rendering care or treatment; 

6 (b) reports prepared by an agency or staff person charged with investigating reports of incidents 

7 of abuse, neglect, injury, or death occurring at the facility that describes incidents of abuse, neglect, inJury, 

8 or death occurring at the facility and the steps taken to investigate the incidents; and 

9 (cl ischarge planning records. 

10 (51 All information received under this section must be kept confidential as required by 45 CFR 

11 1386.21Ib). 

1 2 (6) The state shall provide to the protection and advocacy system a copy of each annual survey 

13 report and plan of corrections for cited deficiencies made pursuant to section 1902(a)(31) of the fecerai 

14 Social Security Act with respect to any intermediate care facility for the developmentally disabled in ,he 

15 state within 30 days after completion of each report or plan, as required by 42 U .S.C. 6042. 

16 (7) Pursuant to 42 U.S.C. 6042, the protection and advocacy system authorized in this section is 

1 7 independent of any agency that provides treatment, services, or habilitation to persons with developmentai 

18 disabilities. 

19 

20 NEW SECTION. Section 12. Protection and advocacy system for persons with disabilities --

21 designation and authority. ( 1 I A protection and advocacy system for persons with disabilities may be 

22 administered in the state under the provisions of 29 U .S.C. 794(e) for the purpose ot protecting the legal 

23 and human rights of persons with disabilities who are ineligible for: 

24 (a) client assistance under section 112 of the federal Rehabilitation Act of 1973; and 

25 (b) protection and advocacy programs under part C of the federal Developmental Disabilities 

26 Assistance and Bill of Rights Act, 42 U.S.C 6041, et seq., and the federal Protection and Advocacy for 

27 Mentally 111 Individuals Act of 1986, 42 U .S.C. 1 0801, et seq. 

28 121 Pursuant to 29 U.S.C. 794(el, the protection and advocacy system: 

29 (al has the same general authority, including access to records and program income, as set forth 

30 in part C of the federal Developmental Disabilities Assistance and Bill of Rights Act, 42 U.S.C 6041, et seq.; 
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(b) has the authority to pursue legal, administrative, and other appropriate remedies or approaches 

2 to ensure the protection of and advocacy for the rights of persons in the state who are or may be ineligible 

3 for protection and advocacy programs under part C of the federal Developmental Disabilities Assistance and 

4 Bill of Rights Act, 42 U.S.C 6041, et seq., and the federal Protection and Advocacy for Mentally Ill 

5 Individuals Act of 1986, 42 U.S.C. 10801, et seq., or for client assistance programs under section 112 of 

6 the federal Rehabilitation Act of 1973; and 

7 (c) shall provide information on and referral to programs and services addressing the needs of 

8 persons with disabilities in the state. 

9 

10 NEW SECTION. Section 13. Name change -- instructions to code commissioner. Wherever the 

11 phrase "developmentally disabled person" or a similar phrase appears in Title 52, chapter 3, part 8, the 

12 code commissioner is directed to change the phrase to "person with a developmental disability" or a similar 

13 phrase, as that term is defined in 52-3-803. 

14 

15 NEW SECTION. Section 14. Notification of tribal governments. The secretary of state shall send 

16 a copy ot [this act] to the tribal chairperson of each of the seven Montana reservations and to the tribal 

1 7 chairperson of the Little Shell tribe. 

18 

19 NEW SECTION. Section 15. Repealer. Sections 52-4-101, 52-4-102, 52-4-103, 52-4-104, 

20 52-4-105, 52-4-106, 52-4-107, 52-4-108, and 52-4-110, MCA, are repealed. 

21 

22 NEW SECTION. Section 16. Codification instruction. [Sections 11 and 12] are intended to be 

23 codified as an integral part of Title 53, chapter 20, and the provisions of Title 53, chapter 20, apply to 

24 [sections 11 and 1 2]. 

25 

26 NEW SECTION. Section 17. Two-thirds vote required. Because section 52-3-81412) limits 

27 governmental liability, Article 11, section 18, of the Montana constitution requires a vote of two-thirds of 

28 the members of each house of the legislature for passage. If ~ Bill No. _ [LC 143] does not receive the 

29 required two-thirds vote, then 52-3-814(2) is void. 

30 
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2 

NEW SECTION. Section 18. Effective date. [This act] is effective on passage and approval. 

-END-
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for HB0366, as introduced 

DESCRIPTION OF PROPOSED LEGISLATION: 
J:m act generally revising the laws related to adult protective services; incorporating 
protective services for persons with developmental disabilities into the Montana elder and 
developmentally disabled abuse prevention act; requiring certain advocates of persons with 
developmental disabilities to report suspected abuse, sexual abuse, neglect, or exploitation; 
expanding the list of persons to whom certain confidential information may be released; 
granting limited immunity to persons who provide or use background or employment screening 
information regarding an employee's or volunteer's history of abuse, sexual abuse, neglect, 
or exploitation in making an employment decision; revising definitions; incorporating federal 
provisions regarding protection and advocacy for persons with developmental disabilities and 
access by the designated protection advocacy system. 

ASSUMPTIONS: 
1. This bill is at the request of DFS and clarifies the statutes regarding adult 

protective services issues. 
2. There will be no fiscal impact to DFS. 

FISCAL IMPACT: 
None 

DAVE LEWIS, BUDGET DIRECTOR 
Office of Budget and Program 

DATE 
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/ 
DATE 

Fiscal Note for HB0366, as introduced 
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HOUSE BILL NO. 366 

INTRODUCED BY KASTEN, CHRISTIAENS 

BY REQUEST OF THE DEPARTMENT OF FAMILY SERVICES 

HB0366.02 
APPROVED BY COM 
ON JUDICIARY 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS RELATED TO ADULT 

6 PROTECTIVE SERVICES; INCORPORATING PROTECTIVE SERVICES FOR PERSONS WITH 

7 DEVELOPMENTAL DISABILITIES INTO THE MONTANA ELDER AND DEVELOPMENTALLY DISABLED ABUSE 

8 PREVENTION ACT; REQUIRl~lG CERTAIN AE>VOCATES OF PERSO~IS 1NITI-I E>EVELOPME~lTAL 

9 E>IS/\BILITIES TO REPORT SUSPECTEE> ABUSE, SEXUAL ABUSE, ~IEGLECT, OR EXPLOITATION; 

10 EXPANDING THE LIST OF PERSONS TO WHOM CERTAIN CONFIDENTIAL INFORMATION MAY BE 

11 RELEASED; GRANTING LIMITED IMMUNITY TO PERSONS WHO PROVIDE OR USE BACKGROUND OR 

12 EMPLOYMENT SCREENING INFORMATION REGARDING AN EMPLOYEE'S OR VOLUNTEER'S HISTORY OF 

13 ABUSE, SEXUAL ABUSE, NEGLECT, OR EXPLOITATION IN MAKING AN EMPLOYMENT DECISION; 

14 REVISING DEFINITIONS; INCORPORATl~IG FEE>ERAL PROVISIONS REGARDING PROTECTION A~ID 

15 ADVOCACY FOR PERSONS WITI-I DEVELOPME~ITAL DISABILITIES A~ID ACCESS BY Tl-IE DESIG~lATEE> 

16 PROTECTlml ADVOCACY SYSTEM; AMENDING SECTIONS e0 16 60:3, 52-3-202, 52-3-207, 52-3-803, 

17 52-3-804, e2 :3 811, 52-3-813, AND 52-3-814, ll:3 20 11:l 1, AND ll:3 21 166, MCA; REPEALING SECTIONS 

18 52-4-101, 52-4-102, 52-4-103, 52-4-104, 52-4-105, 52-4-106, 52-4-107, 52-4-108, AND 52-4-110, 

19 MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

20 

21 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

22 

23 SeetieR 1. Seetion e0 16 60:3, MCA, is arnended to read: 

24 "60 16 603. CoRfidentialiW of health eaFe infeFmatioR. l-lealth eare inforFflation in the possession 

25 of the separtFflent, a loeal eoard, a loeal health offieer, or their autherii!ed representatives Fflay not ee 

26 released ei(eept: 

27 (1) for statistieal purposes, if no isentifieatien of indi¥iduals ean ee Fflade froFfl the inforrnation 

28 releases; 

29 (2) when the health oare inforFflation pertains to a poFSon who Aas €ji¥on written oenoent to the 

30 release ans Aas speeifies tAe WPS ef inferFflation to ee released and tAe person er entit ( to ·,YAOFfl it Fflay 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

be releases; 

(3l to mesieal 13ersonnel in a mesieal emergeney as neeessary to 13roteet the health, life, or 

well being of the names 13erson; 

14) as allowes by Title e0, eha13ters 17 ans 18, [soetion 11 j, fsoetion 12], ans ea 21 1 eQ; 

Is) to another state or loeal 13ublie health agene1·, inelusing those in other states, whenever 

nesessary to eontinue health ser>tieos to the names 13ersen or to unsortal,o 13ul31ie health efforts to wevent 

or interru13t the transmission ef a eommunisable siseaso; 

lei in tho ease of a minor, as ref:luiros by 41 a 201 or 13ursuant to an investigation under 41 a 202. 

If the health eare information is ref:!uires in a subsef:luont eeurt 13roeeesing involving ehild abuse, the 

information may be diselosed only in eamera and doouments eontaining the information must be sealed by 

the eeurt u13on eenelusion of the 13roeeedings. 

(7) te medieal 13ersonnol, the so13artment, a leoal health eHioer or boars, or a distriet sourt when 

neeessary to im13lement or onforoo state statutes or state or loeal health r1:1les eoneorning tho 13re•rention 

or oontrol of diseases sesignatod as re13ortaele 13ursuant to e0 1 202, if tho release eoes not eonfliet with 

any other 13re•tision eontaines in this 13art." 

17 Section 1. Section 52-3-202, MCA, is amended to read: 

18 "52-3-202. Definitions. As used in this part, the following definitions apply: 

19 (1) "Aged person" means an aged person as defined by the department. 

20 (2) "Department" means the department of family services. 

21 (3) "Disabled adult" means a person 18 years of age or G¥eF older who is defined by the 

22 department as disabled but net or who is developmentally disabled, as defined in 53-20-102. 

23 14) "Protective services" means assistance to an aged person or disabled adult in obtaining the 

24 services offered by the department." 

25 

26 Section 2. Section 52-3-207, MCA, is amended to read: 

27 "52-3-207. Protective services not creating guardianship or conservatorship. ill The provision 

28 of protective services does not create a guardianship or conservatorship relationship between the 

29 department and the aged person or disabled adult unless a guardianship or conservatorship is created in 

30 accordance with the requirements of Title 72, chapter 5, part 3 or 4. 
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2 

3 

4 

5 

6 

(2) The department may not provide protective services that impose a legal limitation or restriction 

on an aged person or a disabled adult: 

{a) except emergency protective services provided under 52-3-804; or 

(b) unless the department has been appointed legal guardian or conservator for that person under 

the provisions of Title 72, chapter 5, part 3 or 4." 

7 Section 3. Section 52-3-803, MCA, is amended to read: 

8 "52-3-803. Definitions. As used in this part, the following definitions apply: 

9 I 1 l "Abuse" means the infliction of physical or mental injury or the deprivation of food, shelter, 

10 clothing, or services necessary to maintain the physical or mental health of an older person or a 

11 seveloprnentally Elisal3IeEI person with a developmental disability without lawful authority. A declaration 

12 made pursuant to 50-9-103 constitutes lawful authority. 

13 (2) "De•,<eloprnentally sisal3Ies person" means a person 18 years of age or olEler wi'lo is 

14 seveloprnentally Elisal31eEI as Elefines in 6:3 20 102. 

15 ~ "Exploitation" means the unreasonable use of an older person or a developrnentall•r sisables 

16 person with a developmental disability, the person's money, or the person's property to the advantage of 

17 another by means of duress, menace, fraud, or undue influence. 

18 f4t@.l "Incapacitated person" has the meaning given in 72-5-101. 

19 Wi±J. "Long-term care facility" means a facility defined in 50-5-101. 

20 AAJ.fil "Mental injury" means an identifiable and substantial impairment of an older person's 

21 intellectual or psychological functioning or well-being. 

22 f-7-Hfil "Neglect" means the failure of a guardian-,; an employee of a public or private residential 

23 institution, facility, home, or agency-,~ or any person legally responsible in a residential setting for the 

24 welfare of an older person's person or a Eleveleprnentally sisables person's welfare person with a 

25 developmental disability to provide, to the extent of legal responsibility, food, shelter, clothing, or services 

26 necessary to maintain the physical or mental health of the older person or the seveloprnentall·r Elisal3Ies 

27 person with a developmental disability. 

28 ~ill "Older person" means a person who is at least 60 years of age. For purposes of prosecution 

29 under 52-3-825(2), the person 60 years of age or older must be unable to provide personal protection from 

30 abuse, sexual abuse, neglect, or exploitation because of a mental or physical impairment or because of 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

frailties or dependencies brought about by advanced age. 

18) "Person with a developmental disability" means a person 18 years of age or older who is 

developmentally disabled, as defined in 53-20-102. 

19) "Physical injury" means death, permanent or temporary disfigurement, or impairment of any 

bodily organ or function. 

(10) "Sexual abuse" means the commission of sexual assault, sexual intercourse without consent, 

indecent exposure, deviate sexual conduct, or incest, as described in Title 45, chapter 5, part 5." 

Section 4. Section 52-3-804, MCA, is amended to read: 

"52-3-804. Duties of department ef famil't' ser'liees. ( 1) The department shall investigate reports 

of abuse, sexual abuse, neglect, or exploitation received pursuant to 52-3-811 (1 )la). 

(2) The department of faFAily sePfiees shall prepare an annual report of the information obtained 

pursuant to the reporting requirement of this part. 

(3) The department shall, when appropriate, provide protective services under Title 52, chapter 3, 

part 2, or under Title e2, eha13ter 4, 13art 1, for a an older person or a person with a developmental disability 

alleged to have been abused, sexually abused, neglected, or exploited. 

(4) If a person alleged to be abused, sexually abused, neglected, or exploited pursuant to this part 

or the person's caretaker refuses to allow a representative of the department entrance to the premises for 

the purpose of investigating a report made pursuant to 52-3-81 l(l)(a), the district court in the county 

where the person is found may order a law enforcement officer or a department social worker to enter the 

premises to conduct an investigation upon finding that there is probable cause to believe that the person 

is abused, sexually abused, neglected, or exploited. 

(5) If a representative of the department has reasonable grounds to believe that an older et 

devele13FAentall~· disabled person or person with a developmental disability alleged to be abused, sexually 

abused, or neglected is suffering from abuse, sexual abuse, or neglect that presents a substantial risk of 

death or serious physical injury, the department may: 

(a) provide voluntary protective services as provided in subsection (3); or 

(b) if the department representative has reasonable grounds to believe that the person is 

incapacitated, provide emergency protective services as follows: 

(i) arrange or facilitate an appropriate emergency protective service placement; 
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(ii) transport or arrange for the transport of the person to the appropriate placement; 

2 (iii) not later than 2 judicial days following placement of the person, either: 

3 (A) provide voluntary protective services as provided under subsection 13); or 

4 (B) petition the district court to act as temporary guardian or appoint a temporary guardian as 

5 provided in 72-5-317." 

6 

7 SeotieR 6. Seetion e2 3 811, MCA, is aA1ended to read: 

8 "62 3 811. Reports. (1) VVhen the professionals and ether persons listed in subsection (3} lrnow 

9 or lsa,,.e reasonaele cause to suspect tRat an older person or a de'o'elopAlentally disaeled person ~ 

10 developA1ental disaeility lrnown to tReAl in their 13rofessional or offieial ea13aoities Ras been subjeotes to 

11 aeuse, se)(ual aeuse, neglect, or Bl<ploitation, they shall: 

12 (a} if the 13erson is not a resident of a long terAl care facility, re13ort tho Alatter to: 

13 Ii) the de13artA1ent of faAlily ser,·ioes or its looal affiliate; 

14 Iii) the county attorney of the county in whieh ~ the person resides or in ·.-.·lsioR ~ tRe aots 

15 that are tho subject of the re13ort ooourred; 

16 lb) if the 13ersan is a rosidont of a long torA1 sore facility, re130rt the Alattar to the Ian§ terAl care 

17 oA1sussA1an ap13ointed under the pro,,.isions of 42 U.6.G. 3027Ia)(12) ans to the departAlent of health and 

18 en,,.ironAlental soienoes. Tise departAlent of health and environAlental scienees slsall im·estigate the Alattar 

19 13ursuant to its authority in eO e 204 and, if it finds any allo§ations of aeuse, seHual aeuse, ne§leet, or 

20 Cl(i3loitation contained in tRe report to se substantial!·~ true, forward a eopy of the report to tRe de13artA1ent 

21 of faAlily ser,,.iees ans to tho county attorney as pro,,.idos in subsection 11 )(a)lii). 

22 12) If the report re(luired in subsaetian (1) in,,.al,,.es an aot or omission at the de13artment of family 

23 ser,,.ioes which !hfil Aloy be eonstrues as abuse, S8l1ual abuse, negleet, or ei113loitation, a oopy of the report 

24 Alay not be sent to the departAlent but Alust be sent instead to the oaunty attorney af tRe oounty in wisieh 

25 where the alder person or tho de,,.elo13mentally disabled person witR a de,,.elopAlental disability resides or 

26 in which ~ the aets that are the subjeet of the repart oeourred. 

27 (3) Professianals and other 13orsons re(luired ta repart are: 

28 (a} a 13h·;sieian, resident, intern, 13rafessianal or 13raetieal nurse, 13h~·sieian's assistant, or AlOAlear 

29 of a has13ital staff en§aged in the adAlissian, S)(OAlination, sore, or treatA10nt of persons; 

30 (el an osteapath, dentist, denturist, ehirapraetar, aptoAletrist, podiatrist, Aledieal el<OAliner, 
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eoroner, or an')' other health or A'lental health professional; 

2 (c) an aA'lbulanee attenElant; 

3 !Ell a social worker or other 0A'lployee of the state, a eounty, or a A'luniei13alit'( assistin§ an olEler 

4 person or a ElevelopA'lentally ElisableEI person with a Elevelo13A'lental Elisability in the application for or roeoi13t 

5 of public assistaneo payA'lents or services; 

6 le) a person who A'laintains or is eA'lplo,·eEI by a rooA'lin§house, retireA'lent hoA'le, nursing home, 

7 §roup home, or asult foster care home; 

8 (fl an attorne')', unless the attornev acetuires l(Rowles§e of the fasts required to be reported from 

9 a elient anEI the attorne•,' elient privile§e applies; 

1 Q (§) a peaee offieer or oti'ler law onforeeA'lont offieial; anEI 

11 !hi a person pro•~iding serviees to an older person or a do•,elopmentallv Elisabled person ~ 

12 de·~elopFRental disability pursuant to a eontract witR a state or fodeFOI a§ency~ 

13 (i) proteetion ans aavoeaey systems authorizeEI unEler the pro;'isions of 28 U.6.G. 784 (e), 4 2 

14 U.6.G. 6042, ans 42 U.6.G. 108013, unless sisclosure woulEI violate pro;•isions of state or feaeral law. 

15 (4) Any other 13erson FRay subFRit a rope rt as 13reviaes in subseetien (1 )." 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 5. Section 52-3-813, MCA, is amended to read: 

"52-3-813. Confidentiality. (1) The case records of the departments of social and rehabilitation 

services and family services, their local affiliate, the county attorney, and the court, concerning actions 

taken under this part, and all reports made pursuant to 5 2-3-811 must be kept confidential except as 

provided by this section. 

(2) The records and reports required to be kept confidential by subsection (1) may be disclosed, 

upon request, to the following persons or entities in this or any other state: 

(a) a physician who is caring for an older person or a aovolo13FRontally sisabloa person with a 

developmental disability who the physician reasonably believes was abused, sexually abused, neglected, 

or exploited; 

(b) a legal guardian or conservator of the older person or the sovolepFRontally sisableEI person with 

a developmental disability if the identity of the person who made the report is protected and the legal 

guardian or conservator is not the person suspected of the abuse, sexual abuse, neglect, or exploitation; 

(c) the person named in the report as allegedly being abused, sexually abused, neglected, or 
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exploited if that person is not legally incompetent; 

2 (d) any person engaged in bona fide research if the person alleged in the report to have committed 

' 3 the abuse, sexual abuse, neglect, or exploitation is later convicted of an offense constituting abuse, sexual 

4 abuse, neglect, or exploitation and if the identity of the older person or the developmentall•r disabled 

5 person with a developmental disability who is the subject of the report is not disclosed to the researcher; 

6 (el an adult protective service team. Members of the team are required to keep information about 

7 the subject individuals confidential. 

8 (f) an authorized representative of a provider of services to a person alleged to be an abused, 

9 sexually· abused, neglected, or exploited older person or de•,<elepmentally disabled person with a 

10 developmental disability, if: 

11 (ii the department and the provider are parties to .a contested case proceeding under Title 2, 

12 chapter 4, part 6, resulting from action by the department adverse to the license of the provider and if 

13 information contained in the records or reports of the department is relevant to the case; Gt 

14 (iii disclosure to the provider is determined by the department to be necessary to protect an interest 

15 of a person alleged to be an abused, sexually abused, neglected, or exploited older person or 

16 de11elepmentally disabled person with a developmental disability; or 

17 (iii) the person is carrying out background screening or employment- or volunteer-related screening 

18 of current or prospective employees or volunteers who have or may have unsupervised contact with an 

19 older person or a person with a developmental disability through employment or volunteer activities if the 

20 disclosure is limited to information that indicates a risk to an older person or a person with a developmental 

21 disability posed by the employee or volunteer, as determined by the department; 

22 (g) an employee of the department or the department of social and rehabilitation services if 

23 disclosure of the record or report is necessary for administration of a program designed to benefit a person 

24 alleged to be an abused, sexually abused, neglected, or exploited older person or de11elepmentally disabled 

25 person with a developmental disability; aftti 

26 (h) an authorized representative of a guardianship program approved by the department if the 

27 department determines that disclosure to the program or to a person designated by the program is 

28 necessary for the proper provision of guardianship services to a person alleged to be an abused, sexually 

29 abused, neglected, or exploited older person or developmentally aisablod person with a developmental 

30 disability; 
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(il protection and advocacy systems authorized under the provisions of 29 U.S.C. 794(e), 42 

2 U.S.C. 6042 and 42 U.S.C. 10805: 

3 (j) the news media if disclosure is limited to confirmation of factual information regarding how the 

4 case was handled and does not violate the privacy rights of the older person, person with a developmental 

5 disability, or alleged perpetrator of abuse, sexual abuse, neglect, or exploitation, as determined by the 

6 department; 

7 (kl a coroner or medical examiner who is determining the cause of death of an older person or a 

8 person with a developmental disability; 

9 (ll a person about whom a report has been made and that person's attorney with respect to 

1 0 relevant records pertaining to that person only without disclosing the identity of the person who made the 

11 report or any other person whose safety might be endangered through disclosure; 

12 (ml an agency, including a probation or parole agency, that is legally responsible for the supervision 

13 of an alleged perpetrator of abuse, sexual abuse, neglect, or exploitation of an older person or a person with 

14 a developmental disability; and 

15 In) a department, agency, or organization, including a federal agency, military reservation, or tribal 

16 organization, that is legally authorized to receive, inspect, or investigate reports of abuse, sexual abuse, 

1 7 neglect, or exploitation of an older person or a person with a developmental disability and that meets the 

18 disclosure criteria contained in this section. 

19 (3) The records and reports required to be kept confidential by subsection (1) must be disclosed, 

20 upon request, to the following persons or entities in this or any other state: 

21 (a) a county attorney or other law enforcement official who requires the information in connection 

22 with an investigation of a violation of this part; 

23 (b) a court WflieR that has determined, in camera, that public disclosure of the report, data, 

24 information, or record is necessary for the determination of an issue before it; 

25 (c) a grand jury upon its determination that the report, data, information, or record is necessary 

26 in the conduct of its official business. 

27 (4) If the person who is reported to have abused, sexually abused, neglected, or exploited an older 

28 person or .i Ele11elapR1entally Elisasles person with a developmental disability is the holder of a license, 

29 permit, or certificate issued by the department of commerce under the provisions of Title 37 or issued by 

30 any other entity of state government, the report may be submitted to the entity that issued the license, 

~na Leotslatlve council 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

permit, or certificate." 

Section 6. Section 52-3-814, MCA, is amended to read: 

"52-3-814. Immunity from civil and criminal liability. ill AflV 6 person who makes a report 

required or authorized to be made under 52-3-811 is immune from civil or criminal liability Wffi6fl that might 

otherwise be incurred or imposed as a result of Stl6fl-a the report unless the report is false in any material 

respect and the person acted in bad faith or with malicious purpose. 

(2) A person who provides information or who uses information obtained pursuant to 52-3-813(21 

to refuse to hire or to discharge an employee, volunteer, or other person who through their employment 

or volunteer activities may have unsupervised contact with an older person or a person with a 

developmental disability is immune from civil liability unless the person providing or using the information 

acts in bad faith or with malicious purpose." 

14 Seetien 9. Section ea 20 161, MCA, is arnenaea to reaa: 

15 "li3 :w Hi1. Maintenanee ef FeeeFds. (1) Complete reeoras for each resiaont must be maintainea 

16 ans must be reaaily available to persons who are directly involves ,..,·ith the particular resiaent, to the 

17 13rotection and aavocacy S't'Stems authori;:ea unaer the 13ro·,isions of 20 U.S.C. 794(e), 42 U.S.C. 6042, 

18 ans 42 U.S.C. 1080§, ans to the rnontal disabilities board of visitors. All information containea in a 

19 resiaent's recoras must be consiaerea privilo§od ans eonfiaential. Tho parents or guardian, tho responsible 

20 person appointed by the court, tho resiaent's attorney, ans any person properly authorizes in writing by 

21 the resiaent, if tl=ie resiaent is capable of §iving informea consent, or by l=iis the resiaent's parents or 

22 guardian or the responsible person rnust 13e permitted aeeess to tl=ie resiaent's records. Information~ 

23 ?C ?I rtbnri7f>rl in •hie Cl ·bseetino, iotr,mation ma•, not be releases from the records of a resident or forrner 

24 resident of tl=ie residential facility unless the release of the information has been properl•( autl=iorirnd in 

25 writing by: 

26 (a) the court; 

27 (bl tho resident or forrner resident if he is over the age of majority and.is oapablo of giving inforrnea 

28 consent; 

29 (cl tho parents or guardian in ehar§o of a resident unaer tl=ie age of 1 2 years of age; 

30 (al the parents or §uaraian in ehargo of a rosiaent over the ago of 1 2 years of age or older but 

~na Leg/stative count:11 
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8 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

under the age ef majority and the resident if the resident is eapasle of giYing informed eonsent; 

le) tile guardian ef a resident OYer the age of majority who is inoapasle of giYing informed oonsent; 

lfl the superintendent of the residential faeility or his 2 designee as eustodian of a resident o•;er 

tile age of majority whe is inoapasle of giYing informed eonsent and for whom no legal guardian has seen 

appointed; 

(gl the superintendent of the residential faeility or his Q designee as oustodian of a resident under 

the age of majority for whom there is no parent or legal guardian; or 

lh) the superintendent ef the residential faeilit~· or his Q designee as oustodian of a resident of that 

faoilit)' whenever release is required by federal or state law er department of social and rehabilitatioR 

serYiees rules. 

(2) Information may not tie released sy a superintendent or his Q designee as set forth in susseetion 

(1 l(f), (1 )(g), er 11 llhl less than 1 s da'ts after sending netiee ef the prepeseel release of informatien te the 

resielent, his the resident's parents or guarelian, the atterney who most recently representeel the resielent, 

if any, the responsisle persen appeinted by the eourt, if an~•. anel the oeurt that ordered the aelmissien. If 

any of the parties se netified ebjeets te the release sf information, they may petition the oourt for a hearing 

to determine whether the release of infermatien sheuld tie allowed. Information may net be released 

pursuant to susseetion (1 )(fl, (1 )(gl, or (1)1h) unless it is releases ts further some legitimate need of the 

resident or to aeeemplish a legitimate purpose sf the facility that is net inconsistent with the needs anel 

rights sf the resielent. lnformatien may net 1:Je released pursuant ta these sul:Jseetians subseetion j1 )If), 

111(§1, er (1 )(h) e>rnept in aeeerdanee with ·.-.·ritten palieies oonsistent witll the reqblirements of this part 

asopteel 13y Hie faeility. Persons reeeiYing netiee of a proposed release sf inf0FR1ation sllall !:ll!dfil also reee;.ve 

a eop•, of the ·,witten polioy of the faeility !JO'lerning release of information. 

(a) These reeords must ineltiele: 

(a) isentifieatien data, ineludiRg the resielent's le§al stattis; 

1131 the resisant's history, ineluEliRg Bblt net limites to: 

(ii family data, edbleational 0aol1grounel, and emplayment reeers; 

(ii) prior meelieal history, both pllysieal and maRtal, ineluding prier institutionalizatian; 

(el the resideRt's arieYanees, ii an','; 

(di an inventory of the resident's life sl1ills, ineltieling mode ef eemR'ltinieatien; 

le) a reeord of eael'l ph•rsieal eMamination that deseril:Jes the results ef the e11arnination; 

~na Legislative· council 
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lfl a cop'!' of the indi.,.idual haeilitation plan and any modifications thereto to tho plan and an 

2 appropriate summary that will §Uide and assist the resident care worl1ers in implementing the resident's 

3 pro§ram habilitation plan; 

4 (§) the findin§s made in monthly re•;iows of the haeilitation plan, which findin§s must insludo an 

5 analysis of tho successes and failures of the habilitation pro§ram and direct whate.,.er modifieatiens are 

6 neeessary; 

7 lh) a espy of tho postinstitutionalii!ation plan that includes a statement of serviees needed in tho 

8 community and an~• modificatiens thereto ts the plan and a summary of the steps that have been talion ts 

9 implement that plan; 

10 Ii) a medication history and status; 

11 (j) a summary of each si§nificant eontaet 13~• a professional person with a resident; 

12 (lei a summary of the resident's response to his IBQ habilitation plan, prepared ey a EJualified mental 

13 retardation professional involved in the resident's habilitation and reeorded at least monthly. Where.,.er 

14 possiele, sueh IBQ response must be scientifically doeumentod. 

15 (I) a monthly summar~• of the eictent and nature of the resident's worlc activities and the effect of 

16 the activity upon the resident's pro§ress in the habilitation plan; 

17 (ml a si§ned order by a EJUalified mental retardation professional, professional peFSon, or physician 

18 for any physisal restraints; 

19 (n) a deseription of any eJctraordinary ineident or aceident in the facility in.,.ol.,.in§ the resident, to 

20 ee entered by a staff memeer notin§ personal lrnowlod§o of the ineident or aeeident or other souree of 

21 information, ineludin§ any reports of in·resti§ations of resident's mistreatment; 

22 lo) a summary of family .,.isits anEl eontaots; 

23 (p) a summary of attendaneo anEl leayes from the faeility; 

24 (q) a reeorEl of any seizures, illnesses, injuries, and treatments thereof anEl ifl9munizations." 

25 

26 Seetion 1Q. Seetion !i3 21 1 ee, MCA, is amenEloEl to read: 

27 "63 21 Hi6. Reeorde to be eonfiElential e1teeptions. All information obtained and reeords 

28 prepared in the eourse of providin§ any serviees under this part to indi.,.iduals under any provision of this 

29 part shall so eonfidential and pri·,·ileged matter and shall must remain eonfidential and privileged after the 

30 indi.,,idual is Eiischarged from the facility. i;11cept as pro\•iEiod in Title aO, eh apter 10, part§, information and 

~na Leg/stative Counc/1 
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records mav ee disclosed only: 

2 I 11 in eommunications between qualified professionals in the provision of services or appropriate 

3 referrals; 

4 {2) when the reeipient of ser>,•ices desit:inates persons to whom information or reeerds may be 

5 rnleased, provided that if a recipient of serviees is a ward and his !b.Q §Uardian or conser,•ator desi§nates 

6 in writing persons to whom records or information may be diselosed, sueh !b.Q desi§nation shall be 1§. valid 

7 in lieu of the eesi§nation ev the recipient;~ 0110ept that nothing in this This seotion shall may not be 

8 eenstrued to eompel a physician, psyoholo§ist, social werlter, nurse, attorney, er other professienal person 

9 te reveal information which that has seen given to him pro•,ided in oonfidenee b•,• members of a patient's 

10 family;~ 

11 {a) to the extent neeessary to make claims on 13ehalf of a reeipient of aid, insuranoe, or medioal 

12 assistance to whioh he the reeieient ma'( be entitled; 

13 14) for researeh if the department has promulgates rules for the eenduot of researeh;~ such Ih.g_ 

14 rules shall must inoludo out not be are not limited to the requirement that all researohers must sign an oath 

15 of oonfidentiality;~ 

16 {al to the eourts as neeessarv to tho administration of justioe; 

17 16) to persons authorized by an order of oourt, after notiae and opportunity for hearing to the 

18 persen to ,,..,hGffi the reaord or information pertains and the custodian of the reaord or information pursuant 

19 to the rules et oi,·il prooedure; 

20 (7) to A1eA1bers of tAo mental eisabilities Board of visitors er H1oir a§ents when neaessar·,• to 

21 perforffi their funetiens as sot out in ea 21 104~ 

22 (Bl to the eroteetion and adveoaoy systems authorized under tho ero•,•isions of 29 U.S.C. 794 (el. 

23 42 U.S.G. 6042, and 42 U.S.G. 108013." 

24 

25 

26 

27 

28 

29 

30 

m;w SEGTIO~l. SeetieR 11. PFeteetion aml ai:lt.<eeae'}' system feF peFsoRs '•'+'itA de~•elepmeRtal 

disal:lilities desigRatieR aRd autAeFity. { 1) A proteotion a Ad advooaay system for persons with 

developmental disal:lilities, as desi§nated bv the §Overner, A1ay 13e administered in this state under the 

provisions of 12 U.S.C. 6041 throu§h 604 a for the purpose ef protooting the le§al and huffian rights of 

persons witR de\·elopFAental disaeilities. 

(21 Pursuant te 42 U.S.G. 6042, the protootien and adveeaev svsteFA has the authority to: 

~na Legislative caunct/ 
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25 
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27 

28 
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30 

(al pursue legal, adrniAistrati.,,o, aAd otRor appropriate rernedies or approaeRes to eAsure tRe 

proteetioA of and aEhoeaoy fof tRo rigRts of persons in tRe state wRo are or may be eligible for treatrnent, 

serviees, or Rabilitation or wRo are being eonsidered for a eRange in living arrangernents, witR partieular 

attention to members of etRnie and raeial minority groups; 

(bl pro•,ide information on and referral to programs aAd serviees addressin§ tRe Reeds of persons 

witR de•,celoprnental disabilities; 

(el in\'estigato iAeidoAts of abuse and negloet of persons witR developmental disabilities if tRe 

iAeidents are reported to tRe s·rstem or if tRere is probable cause to belie·,e tRat tRe incidents eeeurred; and 

Id) edueate polieymakers. 

(:3) Pursuant to 12 U.6.G. €i012, tRe preteetieA and advooaey s~•stem Ras aeoess: 

la) at all reasonasle times and loeations to any person witR a de\·elepmental disability wRo is a 

resisent in a facility tRat is providin§ serviees, supports, and otRer assistanee to tRe resident; 

lbl to all reeords of: 

Ii) any persen witR a de\•olopmental disability ,,,•Re is a elieAt of tRe s~•stem if tRe perseA or tRe 

person's legal guardian, eonservator, or otRer legal representative Ras autRorized tRe system to Rave aeeess 

to tRo reeards; 

Iii) an·( person ,,.,.itR a de.,.olapmental disability wRo: 

IA) b·r reason of tRe person's mental or pRysieal eondition is unasle to autRarize tRe system to 

Rave aeeess to tRe reeords; 

(B) dees not Rave a lo§al §uardian, eeAservater, or etRer lo§al reprosoAtative or for wRern tRe legal 

§uareian is tRe state; and 

(GI witR respeet to wRom a eomplaint Ras seen recei ,ced by tRe sy·srnm er witR res pest ta 'NROm 

as a result of monitoring or otRer aoti'tities tRere is prosasle cause to selieve tRat tRe person Ras seen 

subject to abuse or neglect; and 

!iii) any person witR a de·,eloprneAtal disasility WRO Ras a legal guardian, eoAservater, or etRer legal 

representative witR respect ta wRom a eomplaint Ras beeA reeoivod by tRo system or witR respeet to wRom 

tRore is prebable eauso to believe tRat tRo RealtR or safety ef tRe person ·,•,·itR a developmental disability 

is in serious and immediate jeopardy ',YRen: 

(/\) the representative has been contacted by tRe sy·stem upon reeeipt of tho name and address 

of the representati'te; 
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IBI the systeAl has offeroEI assistanee to the representative to resolve the situation; anEI 

IC) the representati·,e has faileEI or refoseEI to aet on behalf of the person '"''ith a ElevelopA1ental 

Elisability. 

(4) Pursuant to 42 U.8.G. e042, the terAl "roeoras" ineluaes but is not liAlited to: 

{a) reports prepared er roeei\'09 by any staff person ef a faeility renaering eare or treatA1ent; 

lb) reports prepared by an ageney or staff person ehargeEI ,,.,.ith inYestigating reports of inciaents 

of abuse, ne§lest, injuF',', or death oeourrin§ at the fasility that Eleseribos inciaonts of abuse, ne§loet, injury, 

or Eloath occurrin§ at the facility anEI the stops talion to invosti§ate tho incidents; anEI 

(e) diseharge plannin§ records. 

le) All inforA1ation reeeived unaer this soetion A1ust be lrnpt eenfiaential as required by 1 e ci;R 

138e.21 lb). 

(e) The state shall previde to tho proteetion anEI adveeaey systeA'I a copy of oaeh annual survey 

report and plan ef eorreotions fer cited defieiencies A1ade pursuant to seetien 1902{a)(31) et tho federal 

Soeial Seeurit'( Aet 11,•ith respoet to any intermeaiate earo faeility fer tho develepA1ontally disabled in the 

state within 30 Elays after eoA'lpletion of eaeh report er plan, as reE1uired by 4 2 U .8.G. 604 2. 

17) Pursuant to 42 U.8.G. 6042, tho proteetion and advoeaey systoAl authorii!ed in this seetien is 

insopenaent of any agone'f ticiat proYiElos treatAlent, services, or habilitation to persons with doYolopA1ontal 

disabilities. 

PIEW SEGTIOPI. Seetien 12. Preteetion anEI aEl'li'oeae•t1 s•t1steffl for persons wiO:i Elisabilities 

designation anEI authority. I 1) A proteetien an El aa\'oeaey s~•stem for persons witl=i disabilities may be 

aEIA'linistered in the state uneler the pro•·isions of 29 U.S.G. 794 lo) for tl=ie purpose of wotoeting the legal 

and l=iuAlan ri!jhts of persons with disabilities wl=io are inoli!Jiblo for: 

la) elient assistanoo unelor seotion 112 of tl=ie federal Rel=iabilitation Aot of 1973; and 

(b) pretootion anel ad1,•ooao1f programs uneler part C of tl=io federal De\•elopmental Disabilities 

/\ssistanoe and Bill of Ri§hts Aot, 42 U.6.C 6041, et SOE!., and tho foeloral Protoetien and Aelvoeacy for 

Mentally Ill lnelivieluals Ast of 198e, 42 U.S.G. 10801, et seEj. 

12) Pursuant to 29 U.S.G. 794 (e), the protootien anel aelveeaey system: 

la) has the same general authority, inelucliA!l aeeess to reeerels and pro!jraffi inseA10, as set forth 

in 13art C of tl=ie feeleral Develo13ffiental Disabilities Assistanee anel Bill of Ri!lhts Aet, 42 U.S.C 6Q41, et seEj.; 

~na Ler,lslatlve council 
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(b) has the authority to pursue le§al, aelffiinistrative, anel other appropriate reffieaies er appreaehes 

2 te ensure the protootien ef anel ael¥eeasy fer the ri§hts of persons in the state who are or ffiay be inoli§ible 

3 fer proteetien ans asveeao1• pro§raffis unser part C ef the feseral Developffiental Disasilities Assistanee ans 

4 Bill of Ri§hts Aet, 42 U.S.G 6041, et seq., ans the federal Protection ans /\dveeae.,· fer Mentally Ill 

5 lnsivisuals /\et of 198e, 4 2 U.S.G. 10801, et seq., er fer elient assistanee prograffis under seetien 112 of 

6 the federal Rehabilitation Ast ef 1973; ans 

7 (el shall pro~·ise inferffiation en ans referral to prograffis ans serviees adelressin§ the neess of 

8 poFSens with sisal3ilities in the state. 

9 

1 O NEW SECTION. Section 7. Name change -- instructions to code commissioner. Wherever the 

11 phrase "developmentally disabled person" or a similar phrase appears in Title 52, chapter 3, part 8, the 

12 code commissioner is directed to change the phrase to "person with a developmental disability" or a similar 

13 phrase, as that term is defined in 52-3-803. 

14 

15 NEW SECTION. Section 8. Notification of tribal governments. The secretary of state shall send 

16 a copy of [this act] to the tribal chairperson of each of the seven Montana reservations and to the tribal 

17 chairperson of the Little Shell tribe. 

18 

19 NEW SECTION. Section 9. Repealer. Sections 52-4-101, 52-4-102, 52-4-103, 52-4-104, 

20 52-4-105, 52-4-106, 52-4-107, 52-4-108, and 52-4-110, MCA, are repealed. 

21 

22 

23 

~lE\1\1 SECTION. Seetion 16. Cedifieation inetruetien. [Seetions 11 and 121 are intended to tie 

eeElifieEI as an integral part of Title li3, ohapter 20, anEI the previsions of Title li3, ehapter 20, apply te 

24 [sestiens 11 anEI 1 2]. 

25 

26 NEW SECTION. Section 10. Two-thirds vote required. Because section 52-3-814(2) limits 

27 governmental liability, Article 11, section 18, of the Montana constitution requires a vote of two-thirds of 

28 the members of each house of the legislature for passage. If~ Bill No. _ [LC 143] does not receive the 

29 required two-thirds vote, then 52-3-814(2) is void. 

30 

~na Ler,tstative council 
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2 

NEW SECTION. Section 11. Effective date. [This act] is effective on passage and approval. 

-END-
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HOUSE BILL NO. 366 

INTRODUCED BY KASTEN, CHRISTIAENS 

BY REQUEST OF THE DEPARTMENT OF FAMILY SERVICES 

HB0366.02 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS RELATED TO ADULT 

6 PROTECTIVE SERVICES; INCORPORATING PROTECTIVE SERVICES FOR PERSONS WITH 

7 DEVELOPMENTAL DISABILITIES INTO THE MONTANA ELDER AND DEVELOPMENTALLY DISABLED ABUSE 

8 PREVENTION ACT; RIOQUIRIMG ceRTl',IN ADVOCl',TIOS oi: PiRSO~IS WITI-I QiViLOPMHITAL 

9 DISABILITIIOS TO REPORT SUSPECTIOD ABYSe, se:XYAL ABYSE, ~IEGLECT, OR E:XPLOIT/\TION; 

10 EXPANDING THE LIST OF PERSONS TO WHOM CERTAIN CONFIDENTIAL INFORMATION MAY BE 

11 RELEASED; GRANTING LIMITED IMMUNITY TO PERSONS WHO PROVIDE OR USE BACKGROUND OR 

12 EMPLOYMENT SCREENING INFORMATION REGARDING AN EMPLOYEE'S OR VOLUNTEER'S HISTORY OF 

13 ABUSE, SEXUAL ABUSE, NEGLECT, OR EXPLOITATION IN MAKING AN EMPLOYMENT DECISION; 

14 REVISING DEFINITIONS; INCORPORATl~IG l=EDERAL PROVISIO~IS REGAROl~IG PROTIOCTIO~I A~m 

15 ADVOCACY i;oR PERSONS WITI-I DEVELOPMENTAL DISl\8ILITIIOS A~ID ACCESS BY Tl-IE DESIG~IATED 

16 PROTECTION ADVOCACY SYSTEM; AMENDING SECTIONS 60 Hi 60:3, 52-3-202, 52-3-207, 52-3-803, 

17 52-3-804,ii2 a 811,52-3-813,AND52-3-814,e:3 20161,ANQe:3 21 lee,MCA;REPEALINGSECTIONS 

18 52-4-101, 52-4-102, 52-4-103, 52-4-104, 52-4-105, 52-4-106, 52-4-107, 52-4-108, AND 52-4-110, 

19 MCA;. AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

THERE ARE NO CHANGES IN THIS BILL AND IT WILL 
NOT BE REPRINTED. PLEASE REFER TO SECOND 
READING COPY (YELLOW) FOR COMPLETE TEXT. 
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SENATE STANDING COMMITTEE REPORT 

MR. PRESIDENT: 

Page 1 of 1 
March 22, 1995 

We, your committee on Judiciary having had under consideration 
HB 366 (third reading copy -- blue), _ _,ectfully report thg.l,o'-t-1~ 
366 be amended as follows and as so mende be concurred · 

That such amendments read: 

1. Page 7, line 21. 
Following: "department'' 
Strike: "_;_" 

Signe 

Insert: " A request for information under this subsection must 
be made in writing." 

-END-

Coard. 
of Senate SENATE 
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HOUSE BILL NO. 366 

INTRODUCED BY KASTEN, CHRISTIAENS 

BY REQUEST OF THE DEPARTMENT OF FAMILY SERVICES 

HB0366.03 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS RELATED TO ADULT 

6 PROTECTIVE SERVICES; INCORPORATING PROTECTIVE SERVICES FOR PERSONS WITH 

7 DEVELOPMENTAL DISABILITIES INTO THE MONTANA ELDER AND DEVELOPMENTALLY DISABLED ABUSE 

8 PREVENTION ACT; REQUIRl~IG GERT.'\l~J ADVOCATES OF PERSO~IS V\1ITI-I DEVELOPMENTAL 

9 DISABILITIES TO REPORT SUSPECTED ABUSE, SEXUAL ABUSE, NEGLECT, OR EXPLOITATION; 

10 EXPANDING THE LIST OF PERSONS TO WHOM CERTAIN CONFIDENTIAL INFORMATION MAY BE 

11 RELEASED; GRANTING LIMITED IMMUNITY TO PERSONS WHO PROVIDE OR USE BACKGROUND OR 

12 EMPLOYMENT SCREENING INFORMATION REGARDING AN EMPLOYEE'S OR VOLUNTEER'S HISTORY OF 

13 ABUSE, SEXUAL ABUSE, NEGLECT, OR EXPLOITATION IN MAKING AN EMPLOYMENT DECISION; 

14 REVISING DEFINITIONS; INCORPOR/\Tl~IG FEDERAL PROVISIO~IS REGARDl~IG PROTECTION Mm 

15 ADVOCACY FOR PERSO~IS WITI-I DEVELOPMENTAL DISABILITIES A~ID ACCESS BY Tl-IE DESIG~IATED 

16 PROTEGTIO~I ADVOCACY SYSTEM; AMENDING SECTIONS eO 1 €i €i0:3, 52-3-202, 52-3-207, 52-3-803, 

17 52-3-804,§2 a 811,52-3-813,AND52-3-814,ea 20 1€i1,ANDea 21 1€i€i,MCA;REPEALINGSECTIONS 

18 52-4-101, 52-4-102, 52-4-103, 52-4-104, 52-4-105, 52-4-106, 52-4-107, 52-4-108, AND 52-4-110, 

19 MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

20 

21 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

22 

23 SeetioR 1. SeetioA eO 1 €i €i0:3, MCA, is aAloAEleEI to reaEI: 

24 "(jg 16 1,g3_ CoRfideRtiality of health ea,e iRfOFAlatioA. l-lealth eare iAforA1atioA iA the pessessioA 

25 sf the ElepartA10At, a leoal boarEI, a loeal health offioor, or their a1:1thoriceEI represeAtati•,es A1ay Rot be 

26 releaseEI enespt: 

27 (1) /or statistieal purposes, if AO iEloAtifieatioA of iAEliYiduals eaA ee rAaElo freAl the iAformatioA 

28 reloaseEI; 

29 (21 wheA tho health eare iAformatioA portaiAs to a porsoA who has !Ji•,eA writtoA eoAseAt to the 

30 release aAEI has spoeifieEI the type of iAformatioA to eo reloaseEI aAEI the persoA or eAtit'f to whoAl it may 
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be Feleasoel; 

2 (:3) to FF1eelioal poFsonnel in a FF1eelieal 0FFI0Fgeney as neeessaf'f to prnteet tl=le l=lealtl=I, life, OF 

3 well being of tl=le naFF1eel peFson; 

4 (4) as alloweel b·f Title e0, el=lapteFs 17 anel 18, [seetion 11 j, [seetion 12], anel ea 21 169; 

5 (el to anetl=leF state OF loeal !JUblie l=lealtl=I a§eney, inelueling tl=lose in otl=leF states, wl=lene•~eF 

6 neeessmy to eontinue l=lealtl=I seFViees to tl=le nameel peFson OF to unelmtal1e publie l=lealth eHoFts to prnvent 

7 or intoFFupt tl=lo trnnsmission of a eOFFIFAUnioablo elisease; 

8 (Ill in the ease of a minoF, as Fequirnel by 41 a 201 OF puFSuant to an investigation unEieF 41 a 202. 

g If tl=lo l=lealth eaFB infoFFAation is FequiFeel in a subsequent eouFt pFOeooelin§ inYolving el=lilel abuse, the 

1 O infoFmation may be eliselosoel only in eaFAeFa anel eloeuFAents eontainin§ tAe infoFn=iation must be seal eel by 

11 tAe eouFt upon eonelusion of tAe woeeeelin§s. 

12 17) to FAeelieal poFsonnel, tl=le ele!JaFtment, a loeal l=lealtA OHiO0F OF boaFel, OF a elistFiet 0OUFt WAOn 

1 3 noeessaf'/ to iFA!)leFAent OF enfeFoe state statutes oF state OF loeal l'lealtA Fulos eoneomin§ the pFOvention 

14 oF eontFol of eliseasos elesi!Jnateel as FepeFMblo puFsuant to 60 1 202, if the Felease eloes not oonfliet with 

15 any otAeF pFovision eontaineel in this !)art." 

16 

17 Section 1. Section 52-3-202, MCA, is amended to read: 

18 "52-3-202. Definitions. As used in this part, the following definitions apply: 

19 (1) "Aged person" means an aged person as defined by the department. 

20 (2) "Department" means the department of family services. 

21 (3) "Disabled adult" means a person 18 years of age or 0-Yef older who is defined by the 

22 department as disabled but not or who is developmentally disabled, as defined in 53-20-102. 

23 (4) "Protective services" means assistance to an aged person or disabled adult in obtaining the 

24 services offered by the department." 

25 

26 Section 2. Section 52-3-207, MCA, is amended to read: 

27 "52-3-207. Protective services not creating guardianship or conservatorship. ill The provision 

28 of protective services does not create a guardianship or conservatorship relationship between the 

29 department and the aged person or disabled adult unless a guardianship or conservatorship is created in 

30 accordance with the requirements of Title 72, chapter 5, part 3 or 4. 
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(2) The department may not provide protective services that impose a legal limitation or restriction 

2 on an aged person or a disabled adult: 

3 (a) except emergency protective services provided under 52-3-804; or 

4 (bl unless the department has been appointed legal guardian or conservator for that person under 

5 the provisions of Title 72, chapter 5, part 3 or 4." 

6 

7 Section 3. Section 52-3-803, MCA, is amended to read: 

8 "52-3-803. Definitions. As used in this part, the following definitions apply: 

9 (1) "Abuse" means the infliction of physical or mental injury or the deprivation of food, shelter, 

1 O clothing, or services necessary to maintain the physical or mental health of an older person or a 

11 se.,,elopFAentally sisaslea person with a developmental disability without lawful authority. A declaration 

1 2 made pursuant to 50-9-103 constitutes lawful authority. 

13 (2) "DevelopFAentally Elisaslea peFson" FAoans a peFson 18 years of a!Je oF olseF wl=io is 

14 ElevelopFAentall•t Elisasles as Elofinoa in e3 20 102. 

15 ~ "Exploitation" means the unreasonable use of an older person or a Ele•,elopFAentally aisaslea 

16 person with a developmental disability, the person's money, or the person's property to the advantage of 

17 another by means of duress, menace, fraud, or undue influence. 

18 t4t.Ql "Incapacitated person" has the meaning given in 72-5-101. 

19 ™111 "Long-term care facility" means a facility defined in 50-5-101. 

20 ™ill "Mental injury" means an identifiable and substantial impairment of an older person's 

21 intellectual or psychological functioning or well-being. 

22 f+H:fil "Neglect" means the failure of a guardian,; an employee of a public or private residential 

23 institution, facility, home, or agency,;, or any person legally responsible in a residential setting for the 

24 welfare of an older person's person or a Ele¥elopfflentally Elisaslea peFSon's welfaFe person with a 

25 developmental disability to provide, to the extent of legal responsibility, food, shelter, clothing, or services 

26 necessary to maintain the physical or mental health of the older person or the Ele•,elopfflontally Elisaslea 

27 person with a developmental disability. 

28 ~ill "Older person" means a person who is at least 60 years of age. For purposes of prosecution 

29 under 52-3-825(2), the person 60 years of age or older must be unable to provide personal protection from 

30 abuse, sexual abuse, neglect, or exploitation because of a mental or physical impairment or because of 
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frailties or dependencies brought about by advanced age. 

2 

3 

4 

5 

6 

7 

8 

(8) "Person with a developmental disability" means a person 18 years of age or older who is 

developmentally disabled, as defined in 53-20-102. 

(9) "Physical injury" means death, permanent or temporary disfigurement, or impairment of any 

bodily organ or function. 

(10) "Sexual abuse" means the commission of sexual assault, sexual intercourse without consent, 

indecent exposure, deviate sexual conduct, or incest, as described in Title 45, chapter 5, part 5." 

9 Section 4. Section 52-3-804, MCA, is amended to read: 

1 0 "52-3-804. Duties of department ef famih· ser.-iees. (1) The department shall investigate reports 

11 of abuse, sexual abuse, neglect, or exploitation received pursuant to 52-3-811 ( 1) (a). 

12 (2) The department of family soFviees shall prepare an annual report of the information obtained 

13 pursuant to the reporting requirement of this part. 

14 (3) The department shall, when appropriate, provide protective services under Title 52, chapter 3, 

15 part 2, or uAeer Title e 2, eha13ter 4, 13aFt 1, for a an older person or a person with a developmental disability 

16 alleged to have been abused, sexually abused, neglected, or exploited. 

17 (4) If a person alleged to be abused, sexually abused, neglected, or exploited pursuant to this part 

18 or the person's caretaker refuses to allow a representative of the department entrance to the premises for 

19 the purpose of investigating a report made pursuant to 52-3-811 ( 1 )(a), the district court in the county 

20 where the person is found may order a law enforcement officer or a department social worker to enter the 

21 premises to conduct an investigation upon finding that there is probable cause to believe that the person 

22 is abused, sexually abused, neglected, or exploited. 

23 (5) If a representative of the department has reasonable grounds to believe that an older al' 

24 eevelo13meAtallv eisaslee person or person with a developmental disability alleged to be abused, sexually 

25 abused, or neglected is suffering from abuse, sexual abuse, or neglect that presents a substantial risk of 

26 death or serious physical injury, the department may: 

27 (a) provide voluntary protective services as provided in subsection (3); or 

28 (b) if the department representative has reasonable grounds to believe that the person is 

29 incapacitated, provide emergency protective services as follows: 

30 (i) arrange or facilitate an appropriate emergency protective service placement; 
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(ii) transport or arrange for the transport of the person to the appropriate placement; 

2 (iii) not later than 2 judicial days following placement of the person, either: 

3 (A) provide voluntary protective services as provided under subsection (3); or 

4 (B) petition the district court to act as temporary guardian or appoint a temporary guardian as 

5 provided in 72-5-317." 

6 

7 SeatiaA 6. SeetieA §2 :3 B11, MCA, is ameAded te read: 

8 "ii2 a 811. RepeFts. 11) \'>,1heA the 13refessieAals aAd ether 13erseAs listed iA sl:leseetieA (:31 kAew 

9 er ha,•e reaseAaele eal:lse te s1:Js13eet that aA elder persoA or a doYele13meAtally disaeled 13erseA ~ 

10 deYeloemeAtal disaeility lrne·,.,.A te them iA their 13refessieAal or oHieial eapaeities has beeA sl:lbjoeted ts 

11 abl:lse, seJ11:Jal ab1:Jse, Aegleet, er eJ1ploitatieA, the'{ shall: 

12 (al if the porsoA is ABt a resideAt ef a loAg term earo fasilit-;, re13ert the matter te: 

1 3 Ii) the de13artmeAt ef family ser't'iees er its leeal affiliate; 

14 (ii) the 001:JAt'{ atterAey sf the eel:lAt~• iA whish ~ the perseA resides or iA ·,vhieh ~ the aets 

1 5 that are the Sl:lbjeet sf the repert eee1:Jrred; 

16 1131 if the 13erseA is a rosideAt of a loAg term eare faeility, re13ert the matter to the leAg term eare 

17 emb1:JasmaA a1313eiAted l:lAder the pre•,isieAs ef 4 2 U.S.G. :3027Ia)( 12) a Ad to the departmeAt sf health a Ad 

18 eAviroAmeAtal soieAees. The de13artmeAt ef t=malth aAd eA•,<ireAmeAtal seieAees shall iA\'estigate the matter 

19 131:JrSl:laAt ts its a1:Jtherity iA eO e 204 aAd, if it fiAds aA'{ allegatieAs ef ab1:Jse, sm11:Jal ab1:Jse, Aegleet, er 

20 ex13loitatieA eeAtaiAed iA the repert ts ee 51:lestaAtiall'{ trl:le, forward a eepy of the repert to the departmeAt 

21 of family sen,•iees aml ta the 001:JAt'{ atterAey as f'lFO,•ided iA s1:JeseetioA (1 )(a)lii). 

22 (2) If the repert r0~1:Jirod iA sl:leseetieA 111 iAYSIYes aA aet or omissieA of tho departmeAt of family 

23 serYiees whieh llifil may be eeAstrned as a01:Jse, seiwal a01:Jse, ABgleet, er eJt13leitatieA, a eo13y ef the re13ert 

24 ma~• Aet ee seAt to the de13artffleAt bl:lt ml:lst be seAt iAstead to the 691:lAty attome-; of the eel:lAty iA whieh 

25 where the elder 13erseA er the devele13FfleAtally disabled perseA with a develeaffleAtal disability resides er 

26 iA whieh ~ the aets that are the Sl:ll3jeet ef the ro13ert eeel:lrred. 

27 1:3) i;lrefessieAals aAd other 13erseAs re~l:lired te report are: 

28 la) a 13hysieiaA, resideAt, iAterA, 13rofossieAal or waetieal Al:lrse, 13hysieiaA's assistaAt, er meffleer 

29 et a hes13ital staff eAgaged iA the adfflissieA, euaffliAatieA, eare, er treatmeAt ef 13ers0As; 

30 1131 aA esteo13atfcl, deAtist, deAtl:lrist, ehire13raetor, e13toffletrist, 13odiatrist, medieal eJ1aA1iAer, 
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eoroRer, or aRy other health er R'!eRtal health prefessioRal; 

2 (el aA aR'!l31c1laRee atteRdaAt; 

3 (d) a soeial worl1or or ether eR'lpleyee ef the state, a eo1c1Aty, or a R'llclRieipality assistiRg aA elder 

4 persoA er a develepR'leAtally disal3Ied persoR with a developmeRtal disal3ility iR the applieatieA fer or receipt 

5 ef p1c113Iie assistaRee pavmeRts or serviees; 

6 (e) a persoR whe R'IOiRtaiRS or is eR'lployed 13y a FOOR'liRgh01c1se, rotiroR'leRt home, RlclFSiAg hoR'le, 

7 gro1c1p hoR'le, or ad1c1lt foster eare hoR'le; 

8 (f) aR attorne'f, 1c1Aless the attorRey aeE11c1ired lrnowledge of the faets reE11c1ired to 13e reported from 

9 a elieRt aRd tho attorney elieRt privilege applies; 

1 O (g) a peaee oHieer or other la•,y eAforeemeRt offieial; aAd 

11 lh) a persoR providiAg serYioos ta aA older persoR or a de,·elopR'leRtally disal3Ied persoA with a 

12 deYeloaR'leAtal disa13ility pms1c1aAt to a eoRtraet with a state or federal ageAe'(~ 

13 iii aroteetioA aRd adYoeaey s•tstems a1c1thori;rnd 1c1Ader the aroYisioRs of 29 U.S.C. 794(e), 42 

14 U.S.C. §042, aREI 42 U.S.C. 10806, 1c1Aloss diselosme wo1c1ld violate pro..,isioAs of state or federal law. 

15 (4) ARV other persoA ma•( s1c113R'lit a report as proYidod iR s1c113seetioA 11 )." 

16 

17 

18 

1 9 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 5. Section 52-3-813, MCA, is amended to read: 

"52-3-813. Confidentiality. ( 1) The case records of the departments of social and rehabilitation 

services and family services, their local affiliate, the county attorney, and the court, concerning actions 

taken under this part, and all reports made pursuant to 52-3-811 must be kept confidential except as 

provided by this section. 

(2) The records and reports required to be kept confidential by subsection ( 1) may be disclosed, 

upon request, to the following persons or entities in this or any other state: 

(a) a physician who is caring for an older person or a de•,•elopR'leRtall•( disal3Ied person with a 

developmental disability who the physician reasonably believes was abused, sexually abused, neglected, 

or exploited; 

(bl a legal guardian or conservator of the older person or the de11elopm0Rtallv disal3Ied person with 

a developmental disability if the identity of the person who made the report is protected and the legal 

guardian or conservator is not the person suspected of the abuse, sexual abuse, neglect, or exploitation; 

le) the person named in the report as allegedly being abused, sexually abused, neglected, or 
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exploited if that person is not legally incompetent; 

2 (d) any person engaged in bona fide research if the person alleged in the report to have committed 

3 the abuse, sexual abuse, neglect, or exploitation is later convicted of an offense constituting abuse, sexual 

4 abuse, neglect, or exploitation and if the identity of the older person or the de•,el0l'JR10ntally disabled 

5 person with a developmental disability who is the subject of the report is not disclosed to the researcher; 

6 (e) an adult protective service team. Members of the team are required to keep information about 

7 the subject individuals confidential. 

8 (f) an authorized representative of a provider of services to a person alleged to be an abused, 

9 sexually abused, neglected, or exploited older person or develel')R1entally disabled person with a 

10 developmental disability, if: 

11 (i) the department and the provider are parties to a contested case proceeding under Title 2, 

12 chapter 4, part 6, resulting from action by the department adverse to the license of the provider and if 

13 information contained in the records or reports of the department is relevant to the case; ei: 

14 (ii) disclosure to the provider is determined by the department to be necessary to protect an interest 

15 of a person alleged to be an abused, sexually abused, neglected, or exploited older person or 

16 de~·elel')R1entally disabled person with a developmental disability; or 

17 (iii) the person is carrying out background screening or employment- or volunteer-related screening 

18 of current or prospective employees or volunteers who have or may have unsupervised contact with an 

19 older person or a person with a developmental disability through employment or volunteer activities if the 

20 disclosure is limited to information that indicates a risk to an older person or a person with a developmental 

21 disability posed by the employee or volunteer, as determined by the departmentt. A REQUEST FOR 

22 INFORMATION UNDER THIS SUBSECTION MUST BE MADE IN WRITING. 

23 (g) an employee of the department or the department of social and rehabilitation services if 

24 disclosure of the record or report is necessary for administration of a program designed to benefit a person 

25 alleged to be an abused, sexually abused, neglected, or exploited older person or Ele•,elo13R1entally disabled 

26 person with a developmental disability; aH& 

27 (h) an authorized representative of a guardianship program approved by the department if the 

28 department determines that disclosure to the program or to a person designated by the program is 

29 necessary for the proper prov·1sion of guardianship services to a person alleged to be an abused, sexually 

30 abused, neglected, or exploited older person or Elo~·olel')R1entall;· disables person with a developmental 
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disability; 

2 Ii) protection and advocacy systems authorized under the provisions of 29 U.S.C. 794(e), 42 

3 U.S.C. 6042 and 42 U.S.C. 10805; 

4 (j) the news media if disclosure is limited to confirmation of factual information regarding how the 

5 case was handled and does not violate the privacy rights of the older person. person with a developmental 

6 disability. or alleged perpetrator of abuse, sexual abuse. neglect, or exploitation, as determined by the 

7 department; 

8 lk) a coroner or medical examiner who is determining the cause of death of an older person or a 

9 person with a developmental disability; 

1 O (I) a person about whom a report has been made and that person's attorney with respect to 

11 relevant records pertaining to that person only without disclosing the identity of the person who made the 

12 report or any other person whose safety might be endangered through disclosure; 

13 (m) an agency, including a probation or parole agency, that is legally responsible for the supervision 

14 of an alleged perpetrator of abuse, sexual abuse. neglect, or exploitation of an older person or a person with 

1 5 a developmental disability; and 

16 In) a department, agency, or organization, including a federal agency, military reservation, or tribal 

17 organization. that is legally authorized to receive, inspect, or investigate reports of abuse. sexual abuse, 

18 neglect. or exploitation of an older person or a person with a developmental disability and that meets the 

19 disclosure criteria contained in this section. 

20 (3) The records and reports required to be kept confidential by subsection (1) must be disclosed, 

21 upon request, to the following persons or entities in this or any other state: 

22 (a) a county attorney or other law enforcement official who requires the information in connection 

23 with an investigation of a violation of this part; 

24 (b) a court WAiefl that has determined, in camera, that public disclosure of the report, data, 

25 information, or record is necessary for the determination of an issue before it; 

26 (c) a grand jury upon its determination that the report, data, information, or record is necessary 

27 in the conduct of its official business. 

28 14) If the person who is reported to have abused, sexually abused, neglected, or exploited an older 

29 person or a de,celoJ:)rnentall-,· disal:Jled person with a developmental disability is the holder of a license, 

30 permit, or certificate issued by the department of commerce under the provisions of Title 37 or issued by 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

any other entity of state government, the report may be submitted to the entity that issued the license, 

permit, or certificate." 

Section 6. Section 52-3-814, MCA, is amended to read: 

"52-3-814. Immunity from civil and criminal liability. ill Af'l'f 8. person who makes a report 

required or authorized to be made under 52-3-811 is immune from civil or criminal liability WRieft that might 

otherwise be incurred or imposed as a result of SH6l=ra the report unless the report is false in any material 

respect and the person acted in bad faith or with malicious purpose. 

(2) A person who provides information or who uses information obtained pursuant to 52-3-81312) 

to refuse to hire or to discharge an employee, volunteer, or other person who through their employment 

or volunteer activities may have unsupervised contact with an older person or a person with a 

developmental disability is immune from civil liability unless the person providing or using the information 

acts in bad faith or with malicious purpose." 

15 Seetien 9. SeetioA 63 20 161, MCA, is aFT1ensod to reas: 

16 "ii3 20 161. Maintenanee e1 reeerlls. Ill GeFTlplete reeords for eaeh resident FTlUSt ee rnaintaines 

17 and FT1ust be readil•( aYailaele to persons who are direetly inYolYed with tho partieular resident, •o •bn 

18 proteetioA and adYoeae11 SJ'Steffls authorized under tho ero•visions of 29 U.S.G. 794(e), 42 U.S.G. 6042, 

19 and 12 U.S.C. 10806, aAd to the fflental disabilities board of Yisitors. All inforfflatioA eeAtained iA a 

20 resident's roeorEls rnust be eonsidered priYilegod and eonfidential. The parents or guarElian, the responsible 

21 13ersen appeintes sy the eourt, the resident's attemey, and aAy 13erson f'lFOperl•f autherized in writin~ by 

22 tt:le resident, if the resident is eapable of giYing inforffled eonsent, or sy his the resident's parents or 

23 guardian or the respensible person FTlUSt be perfflitted aeeess to the resident's reeords. lnforfflatioA ~ 

24 as au•borizorl in •his subseetion, inforfflation ffla~· not be releases froffl the reeords of a resident or forffler 

25 resident of the residential foeility t1nless the release ef the inforfflation has beeA preperly authorizes in 

26 writin§ by: 

27 (a) the eourt; 

28 lbl the resident or forffler resident if he is o·,er the age ef fflajorit'( and is eapable ef giyin§ informed 

29 eonsent; 

30 (e) the parents or §l:lardian in ehar§e of a resiElent 1:1nEler the 0§e of 12 years of aae; 
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16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

(d) the pareAts or §UardiaA in oharge of a resideAt over the a§e of 12 years of a§e or older but 

uAder the a§e of A1ajerity aAd the resideAt if the resident is ea13able ef §iYiA§ inferA1ed eensent; 

(e) the §Uardian ef a resideAt over the a§e of Alajority ',¥ho is ineapable of givin§ inforA1ed eonsent; 

(fl the su13erintendent of the residential faeility or his a desi§nee as eustedian of a resident O1,er 

the a§e of A1ajerity who is inea13able of §i>JiA§ inforA1ed eensent and fer whoAl no le§al §uardian has been 

appointed; 

(§) the superintendeAt of the residential faeility or his .Q desi§neo as eustedian of a resident under 

the a§e of A1ajerity fer wheAl there is no parent er le§al §Uardian; or 

(hi the superintendent of the residential faeility er his .Q desi§nee as eustedian of a resident of that 

faeility whene1,er release is reeiuired by federal or state law or departA1ent of soeial and rehabilitation 

serviees F1:1los. 

(2) lnforAlation Alay net be released by a su13erinteAdent or his 2 desi§nee as set forth in subseetion 

( 1) (f), ( 1 ){§), or ( 1 )(h) less than Hi days after seAdin§ notiee of the proposed release of inforAlation to the 

resident, his ticie resident's parents or §uardian, tAe attorney wicie Alost reeently re13resenteEl the resident, 

if any, tAo responsible person appointed by tAe eourt, if any, and ticie eeurt ticiat ordered ticie aElA1ission. If 

any of ticie parties se notified ebjeets to tAe release of inferA1ation, ti'ley Alay 13etitien the eeurt fer a hearin§ 

to deterAline wAetAer tAe release of inferAlatien should be allo·.ved. lnferA1ation Alay not be released 

pursuant to subseetion ( 1 )(f), ( 1 ){!J), or {1 )(A) unless it is released to further so Ale le§itiAlate need of the 

resident or to aoeeAlplisA a le§itiA1ate purpose of tAe faeility that is not ineonsistent witA tAe needs and 

ri§hts of the resident. lnferAlation AlO'( not be released pursuant to t"1ese subseetions subseetion ( 1 )(fl. 

( 1) (a), er ( 1 l(h) elEeept in aeeerdanee witA written pelieies oenoiotont witA tAe reeiuireAlents of this part 

adopted 8'( tAe faeilit~•- Persons reeei1,in§ netieo of a pro13osea release of inforAlation s"1all fil!!.fil also reeeh·e 

a OO13y of the written 13oliey of the faoility §O\'Ornin§ release of inforAlatien. 

(:3) Ticiese reeords AlUSt include: 

(al identifieatien data, ineludin§ the resident's le§al status; 

lb) tAe resiaent's Aistery, ine!udin§ but not liAlited to: 

Iii faAlily data, eaueatienal baek§reund, and eA1pleyA1ent reeord; 

Iii) prior A1edieal Aistory, both 13hysieal and Alental, ineludin§ prier institutionalization; 

(el the resident's §Fie\ anees, if any; 

(d) an inventory of ti'lo resident's life sl~ills, ineludin§ Aledo ef GOAlAlunieatien; 
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(e) a reeers et eael't pl'tysieal ei<amination tl'tat soseriees tl'te results of tl'te el<amination; 

2 (fl a eopy ef tl'le insi·,·isual l'laeilitation plan ans any modifieations tl'lereto to tl'to 13lan ans an 

3 apprepriate s1c1mmary tRat will 91c1ide ans assist tRe resisent eare ,,.,,erkers in implementing tRe resisent' s 

4 pro§ram Raeilitatien plan; 

5 (g) the finsin§s made in montl'tly reviews et tl'te l'taeilitatien plan, wl'tieR finsings m1c1st inel1c1Ele an 

6 analysis of tl'te sueeesses and failmes of tl'te l'taeilitatien pro!Jram and direst wRate1, 1er meElifieatiens are 

7 neeessary; 

8 (R) a eepy of tRe postinstitutionalizatien plan that ineludes a statement of serviees neesed in tRe 

9 eommunity anEI any mosifieations thereto ta the plan ans a summary et tl'te steps tRat l'la•;e been tal.on to 

10 implement tl'tat plan; 

11 (i) a meElieatien Risterir ans status; 

12 (j) a summaP; of easl't signifieant sentaet e·r a professional person witR a resiElent; 

13 (k) a s1,1mmary of tRe resisent's respense to l'tis !l:!!! l'laeilitatien plan, prepares e•r a qualified mental 

14 retarElatien professional im·olvee in tRe resisent' s halailitation ans reeorseEI at least mont"1I·f. WRere.,,er 

15 possilale, suel't !!:!!! response must lae seientifieally Eloeumentes. 

16 (I) a menH1ly summary of the ei<tent ans nature of tl'te resisent's work aeti-.,.ities ans tl'te effeet et 

17 tl'te aeti\1ity 1,1pon the resisent's pregress in tl'te l'talailitatien plan; 

18 (m) a signes erser by a qualifies mental retarsatien prefessional, professional person, or pl'tysieian 

19 for any pR'fsieal restraints; 

20 (n) a seseriptien ef any el<traorsinaPf ineiElent er aeeisent in tRe faeility in•;el,•in§ tl'te resisent, to 

21 se entereEI s·r a staff memser noting personal knowledge of the ineiElent or aeeiElent or other souree of 

22 information, inel1c1Eling any reperts of investigations of resisent's mistreatment; 

23 (e) a s1c1mrnary of family •;isits anEI eentaets; 

24 (p) a s1c1mrnary of attaneanoe ans lea\•es from tl'te faeility; 

25 (q) a reeorEI ef any seiz1c1res, illnesses, inj1c1ries, anEI treatments tRereof anEI immunizatiens." 

26 

27 

28 

29 

30 

Seetien 1Q. Seetien 62 21 166, MCA, is arnenEleEI to reaEI: 

"63 21 166. Reoonls ta lae oonfidential Blfieeptions. All information oetained ans reeorEls 

prepares in the eeurse ef 13ro•~iding an1• ser>~iees 1c1nder this 1:1art te indi,·id1c1als unser any 1:1r0\lisien of this 

part shall be eenfidential and 13rivile§ed matter anEI shall must remain aenfiElential anEI privileged after the 
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indi·,idual is disei'lar!')ed frem tRe faeility. E,teept as previded in Title !i0, ehapter 1 e, part !i, informatien and 

2 reeords may be diselosed only: 

3 f 1) in eommunieations between qualified professionals in the pro·,ision of ser-,iees or appropriate 

4 referrals; 

5 (2) when tRe reeipient sf serviees desi!')nates persens ta wi'lom information or reeords may be 

6 released, previded ti'lat if a reeipient of ser,·iees is a ward and his IDQ guardian er eonservator desi!')nates 

7 in writing persons to whom reeords er infarmation may be diselosed, sueh IDQ desi!')nation si'lall be 12 valid 

8 in lieu of the designation b·t the reeipient;" exeept tRat nathing in this Ti'lis seetion shall may not be 

9 eonstrued to eampel a physieian, psyehala§ist, soeial worlrnr, nurse, attorney, or ati'ler prafessional person 

1 0 ta reveal infarA'latien wi'lieh that has been §i·,en to hiA'l provided in eenfidenee by men:lbers of a patient's 

11 faA'lily;" 

12 (3) to the eitteAt neeessar>t to A'lalw elaims on behalf of a reeipient of aid, insuranee, or medieal 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

assistaneo to whieh he the rneipieAt ffla',' be entitled; 

(1) fer researei'l if the department has pron:lul!'Jated rules for the eonduet of researeh;" sueh I..t!.!l. 

rules shall must ineludo but net be are not lifflited to the requirement that all researehers must si!'Jn an oath 

of eonfidentiality;" 

(!i) to the eourts as neeessary to the administration sf justiee; 

fe) to persons autt:tori;ood b•i' an order of eeurt, after notiee and opportunit',' for l'learin§ to the 

person to whom the resorel or information pertains and the eustodian of the reeorel or information pursuant 

to the rules ef ei·,il proeeElure; 

17) to A'len:lbers of the mental disabilities baarEI ef visitors or tt:teir a§ents when neeessary ta 

perfarm their funetions as sat out in ea 21 104~ 

(8) to the preteetien anEI ad~•oeae·,• s·.-stems authorii!eEI 1,1nder tt:te pre•,•isions ef 29 U.S.C. 794 fe), 

12 U.S.C. e012, anEI 42 U.S.C. 1080s." 

NEW SECTIO~L Seotien 11. PF0teetien and aEl\•eeaey s·1•stem far persons with de..,elepmental 

disabilities designatien and a1,1therit·1•. (1) A preteetion and advesae•t system for persons with 

Elevelopfflental disabilities, as Elssignateel B't the gevernor, mav be administered in this state under the 

provisions of 12 U.S.C. €,0q 1 tt:trou§h e013 fer the purpose of preteetin§ the legal anEI human ri§hts of 

persons with developmental Elisaeilities. 
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(2) Pursuant to 42 bl.S.G. eQ42, ti,e protoetion ans aeYoeas•r s·rsteR'l i,as ti,e auttrnrity ts: 

2 (al pursue lo§al, aeR'linistrative, ans other appropriate FOR'leeios or approaehos to ensure tho 

3 protootion of ans ae\'oeac1· for tl,e rigl:lts of pmsons in the state who are er may 13e eligiele fer treatR'lent, 

4 serviees, or 1,a13ilitation or who are 13oin§ eensieered fer a ehan11e in li•,in§ arran§effients, wit!, partisular 

5 attention to R'lemeors of ethnie ans raeial minority groups; 

6 1131 proviso information on and referral to pro§raffis and servises addressing the needs sf persons 

7 with develepR'lental disaeilities; 

8 (o) in\·esti§ate insieents of a13use ans ne1ileet of persons with deYelopmental disaeilities if the 

9 insidents are reported to the systeffi er if there is preeasle eause to 13elieve that ti,e ineidents ossurreEl; and 

1 O (d) eeueato p0lis•rffial1ers. 

11 (:3) Pursuant to 12 bl.S.G. 6042, tl,e pretestion and aevosasy svstoR'l has assess: 

12 la! at all roasonaele tiR'les and looations to anv person with a developmental eisaeilit'( wl=io is a 

13 resident in a fasility that is pre•,iding servioos, supports, and otl,er assistanee to ti,o resident; 

14 (el to all rooores of: 

15 (i) anv person ·,•.-itl=i a eoYelepffiontal disaeilitv wi,o is a sliont of ti,o system if tho person or tl=ie 

16 person's le§al 11uarElian, sonservator, or otl=ior le§al representative Ras auHrnri2ed tl,o systeffi to l=lave assess 

17 to ti,o roeords; 

18 (ii) any person with a eovolopffiental eisaeilit·r wi,o: 

19 IA) ey reason of ti,e person's ffiental or pi,•rsieal sondition is unaelo to authori2e ti,e s1·stoR'l to 

20 l=laYe asooss to tRo resords; 

21 1B) does not l=lavo a 10110111uardian, sonsorvator, or otl=lor lo§al FOf'IFOsontative or for wl=lom tl=io legal 

22 guarElian is tRo state; anEl 

23 (Cl witl=i rospoet to wl=leffi a eeffiJ;1laint 1,as 13oon reeei·,·ed 13•r tl=io systoR'l or witl=I rospeet to wl=loffi 

24 as a result of R'lonitsring sr otl=lor aeti>,·itios tl=loro is prol3al31o oauso to 13oliovo tRat tl=le perssn l=las soon 

25 sul3joet ts al3use er negleet; and 

26 (iii) anv person witi, a doYelepR'lental disaeility wl=io l=las a le§al guardian, eonsorvator, or oti,or legal 

27 representative with respeet to wReR'l a eomplaint Ras aeon reeoi•;ed s·r tRe s·,steffi or witR respost to .,..,1,om 

28 tl,oro is prol3a131e eause to 13elio•,•o tl=lat tl,e i,ealth or safetv of tl=lo person wit!, a dovolopffiontal disaeility 

29 is in serious and inimediate joepard·r wi,en: 

30 (Al the representative has soon sontaetod sy tl,o s·,stoffi upon roeoipt of tho naffio and aderess 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

of the re13resentative; 

(81 the systeffl has effereEI assistanee to tl:le re13resentatiYe to resolve tl:le situation; and 

(C) the re13resentative has faileEI or refuses to aet on behalf of tho 13erson witl:1 a develo13fflental 

Elisability. 

(4) Pursuant to 42 U.S.G. 6042, the terffi "reeorEls" ineluEles but is not lifflited to: 

(a) re13orts 13re13ared or reeeived b'f any staff 13erson of a feeilit·( renElering eare or treatfflent; 

(b) re13orts 13re13ared b·( an ageney or staff 13erson el:largeEI witl:1 investigating re13orts of ineidents 

of abuse, negleet, injury, or death oeeurring at the faeility that Elosoribes inoidonts of abuse, negleet, injur>;, 

er Eleatl:1 oeeurring at tl:le faeility and the ste13s tal(On to inYestigate the ineidents; anEI 

(e) Eliseharge 13lanning reeerEls. 

(a) All inforfflatien reeei,•eEI unEler this seetien R'lust be l~e13t eenfidential as requires by Hi GFR 

1386.21 (bl. 

(6) The state sl:lall JlFOYiEle to the 13roteetion and adYeeae·( s·rsteffl a SOJl'f of eaeh annual surve'( 

re13ort anEI 13lan of eerreetiens for eiteEI Elefieieneies R'laEle 13ursuant to seetien 1902(a)(31) of the feEleral 

Soeial Seourit'( Aet with res13eet to any interffleEliate eare faeility fer the develo13fflentall·( ElisableEI in the 

state within 30 Elays after eoffl13letion of eaeh re13ort or 13lan, as required b·r 42 U.S.G. 6042. 

(7) f1ursuant to 42 U.S.G. 6042, the 13reteetien and aEl·,.eeaey s~•steffl authorized in tl:lis seetien is 

inde13endent of any agene·r that 13rovides treatfflent, servioes, or habilitation to 13ersons with de·,•elo13fflental 

sisasilities. 

NEW SEGTIO~I. Seotion 12. P,oteotion and ad·;eoao'( s•rstem fo, persons 'Nith disabilities 

llesignation anll authority. ( 1) A 13roteetion anEI aElvoeaey systeffl fer 13ersons ,,.,.ith Elisabilities may be 

aElfflinistereEI in the state unEler tl:lo proYisions of 29 U.S.G. 794 (el for the purpose of 13roteeting the legal 

·ma Ruffian rigl:lts ef persons witl:1 Elisasilities who are ineligisle fer: 

(a) elient assistanee unEler seetion 112 of tl:le federal Rehabilitation Ast of 1973; and 

(bl 13roteetion and ad·,oeae·r wograffls under part C of tl:le feEleral QevolopFRental Qisasilities 

Assistanee anEI Bill of Rigl:lts Ast, 42 U.S.G 6041, et seq., and the federal Proteetien and Advoeaey fer 

Mentally 111 lndiYiEluals Ast of 1986, 42 U.S.G. 10801, et seq. 

(2) f1ursuant to 29 U.S.G. 794 (e), the preteetion and adYoeaey systeffl: 

(a) has the saffle general autl:lority, ineluEling aeeess te reeerds and progrnffl ineoffle, as set forth 
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in 13art C of the feeleral Develo13rnental Disabilities Assistaneo anel Bill of Ri§hts Aet, 4 2 U.S.G €ig11, et sofl.; 

2 (b) has the authority to 13ursuo le§al, aelrninistrative, anel other a1313ro13riato rerneelies or a1313roaehes 

3 to OASUFB tRB J3FBtoetioA of aria ael\!0606',' for tRO Fi§RtS of 13orsons in the state WRO are or mav be ineli§ible 

4 for 13roteetion anel aelvoeaey 13ro§rorns unelor 13art C of tRe feeleral Dovelo13montal Disabilities Assistance anel 

5 Bill of Ri§Rts Act, 42 U.S.G €ig41, et sefl., anel the feeloral Proteetion anel Aelveeae•r for Mentall-,• Ill 

6 Individuals Ast of 198€i, 4 2 U.S .G. 1 gsg1, et seci., or for elient assistanse 13rograms under seetion 112 of 

7 tl:le feeleral Rehabilitation Aet of 197:3; and 

8 (e) shall 13rovide inforFAatioA on and referral to 13rograms anel servises aelaressing tho neeas of 

9 13ersons •,•,•ith disabilities in the state. 

10 

11 NEW SECTION. Section 7. Name change -- instructions to code commissioner. Wherever the 

12 phrase "developmentally disabled person" or a similar phrase appears in Title 52, chapter 3, part 8, the 

13 code commissioner is directed to change the phrase to "person with a developmental disability" or a similar 

14 phrase, as that term is defined in 52-3-803. 

15 

16 NEW SECTION. Section 8. Notification of tribal governments. The secretary of state shall send 

17 a copy of [this act] to the tribal chairperson of each of the seven Montana reservations and to the tribal 

18 chairperson of the Little Shell tribe. 

19 

20 NEW SECTION. Section 9. Repealer. Sections 52-4-101, 52-4-102, 52-4-103, 52-4-104, 

21 52-4-105, 52-4-106, 52-4-107, 52-4-108, and 52-4-110, MCA, are repealed. 

22 

23 ~JE'A' SECTION. Seetien 16. CoditieatieR iRstF11etieR, [Sostions 11 and 121 are intendeel to be 

24 eoelified as an inte§ral 13art of Title fia, eha13ter 2g, ans the 13revisisns of Title ea, chapter 2g, appl'( to 

25 [seetiens 11 anel 121. 

26 

27 NEW SECTION. Section 10. Two-thirds vote required. Because section 52-3-814(2) limits 

28 governmental liability, Article II, section 18, of the Montana constitution requires a vote of two-thirds of 

29 the members of each house of the legislature for passage. If_ Bill No. _ [LC 143] does not receive the 

30 required two-thirds vote, then 52-3-814(2) is void. 
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1 

2 

NEW SECTION. Section 11. Effective date. [This act] is effective on passage and approval. 

-END-

~na Ler,lstattve counctt 
- 16 - HB 366 




