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A BILL FOR AN ACT ENTITLED: "AN ACT CLAR G THE EXEMPTION FROM THE REQUIREMENTS OF
THE OtLD FUND LIABILITY TAX TO EXPLICITLY EXCLUDE AN EMPLOYER OR EMPLOYEE WHOQ IS
SUBJECT TO THE EQUIVALENT OF FEDERAL WORKERS' COMPENSATION LEGISLATION; AMENDING

SECTIONS 39-71-2501 AND 39-71-2503, MCA; AND PROVIDING AN IMMEDIATE EFFECT!VE DATE AND
A RETROACTIVE APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 39-71-2501, MCA, is amended to read:

"39-71-2501. Definitions. As used in this part, the following definitions apply:

{1) "Department” means the department of revenue provided for in 2-15-1301.

{2) "Empioyee" includes an officer, employee, or elected public official of the United States, the
state of Montana, or any political subdivision of the United States or the state of Montana or any agency
or instrumentality of the United States, the state of Montana, or a political subdivision of the Uniteﬁd States
or the state of Montana. The term "employee” also includes an afficer of a corporation. |

{3) {a) "Employer” means, except as provided in subsection (3)(b}, the person for whom an
individuat performs or performed any service, of whatever nature, as an employee of the person.

(b} If the person for whom the individual performs or perfarmed the service does nat have control
of the payment of the wages for the service, the term employer means the person who has control of the
payment of wages.

(4) “Employer’s payroll" means wages paid for each of the calendar quarters ending March 31,
June 30, September 30, and December 31.

(5) "Federal workers’ compensation legislation” means federa| legislation that provides an emplovee

with compensation or remuneration for accidental injury or death. This legislation includes but is not limited

to the Federal Employers’ Liahility Act, the Federal Employees’ Compensation Act, and the Defense Base

Act.

B3(B) "State fund" means the state compensation insurance fund.
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{6}(7) "Tax" means the workers’ compensation old fund liability tax provided for in 39-71-2503,
created to address the unfunded liability for claims for injuries resulting from accidents that occurred before
July 1, 1990.

(8] "Tax account” means the workers’ compensation tax account created by 39-71-2504.

$83(9) “Wages" means all remuneration for services performed by an emplayee for an employer,
including the cash value of all remuneration paid in any medium other than cash. The term does not include
remuneration paid:

{a}) for casual labor notin the course of the employer’s trade or business performed in any caiendar
quarter by an employee unless the cash remuneration paid for the service is $50 or more and the service
is performed by an individual who is regularly employed by the employer to perform the service. For
purposes of this subsection {8Hat (9l{a), an individual is considered to be regularly employed by an
employer during a calendar quarter oniy if:

(i} oneach of 24 days during the calendar gquarter, the individual performs service not in the course
of the employer’s trade or business for the employer for some portion of the day; and

{it the individual was regularly employed, as determined under subsection {8H4aHi {9){a}(i}, by the
employer in the performance of service during the preceding calendar quarter;

(b} for services not in the course of the employer’s trade or business, to the extent that
remuneration is paid in any medium other than cash, when the payments are in the form of lodging or meals
and the payments are received by the employee at the request of and for the convenience of the emplovyer;

(c) to or for an employee as a payment for or a contribution toward the cost of any group plan or
program that benefits the employee, including but not limited to life insurance, hospitalization insurance for
the employee or the employee’s dependents, and employees’ club activities;

(d) as wages or compensation, the taxation of which is prohibited by federal law."

Section 2. Section 39-71-2503, MCA, is amended to read:
"39-71-2503. Workers’ compensation old fund liability tax. (1) (a} There is imposed on each

employer, except an employer whose emplovees are covered by federal workers’ compensation legisiation,

a workers’ compensation old fund liability tax in an amount equal to 0.28%, pius the additional amount of
old fund liability tax provided in 39-71-2505, of the employer’s payroil in the preceding calendar quarter,

except that if an employer is subject to 15-30-204(2), the tax is an amaunt equal to 0.289%, plus the
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additional amount of old fund liability tax provided in 39-71-2505, of the employer’s payroll in the preceding

week,

(b} There is imposed on each employee, except workers an employee engaged-inthe-rai-industry

traRsportatien; is covered by federal workers’ compensation legislation, an old fund liability tax, as provided

in 39-71-2505, on the employee’s wages in the preceding calendar quarter.

(c} There is imposed on each business of a sole proprietor, on each subchapter S. corporation
shareholder, on each partner of a partnership, and on each member or manager of a limited liability
company a workers’ compensation old fund liability tax, as provided in 39-71-2505, on the profit of each
separate business of a sole proprietor and on the distributive share of ordinary income of each shareholder,
partner, or member or manager.

(d} A corporate officer of a subchapter S. corporation who receives wages as an employee of the
corporation shall pay the old fund liability tax on hoth the wages and any distributive share of ordinary
income at the employee rate. The subchapter 5. corporation is not liable for the tax on the corporate
officer's wages.

(e} A corporate officer of a closely heid corporation who meets the stock ownership test under
section 542(al{2) of the Internal Revenue Cade and receives wages as an employee of the corporation is
required to pay the old fund liability tax only on the wages received. The corparation is not liahle for the
tax on the corporate officer's wages.

{f) This old fund liability tax must be used to reduce the unfunded liability in the state fund incurred
for claims for injuries resulting from accidents that occurred before July 1, 1990. If one or more loans or
bonds are outstanding, the legisiature may not reduce the security for repayment of the outstanding loans
or bonds, except that the legislature may forgive payment of a tax or reduce a tax rate for any 12-month
period if the workers’ compensation bond repayment account contains on the first day of that period an
amount, regardless of the source, that is in excess of the reserve maintained in the account and that is
equal to the amount needed to pay and dedicated to the payment of the principal, premium, and interest
that must be paid during that period on the outstanding lcans or bonds.

{g) Each employer shail maintain the records that the department requires concerning the old fund
liability tax. The records are subject to inspection by the department and its employees and agents during

regular business hours.
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(h) An employee does not have any right of action against an employer for any meney deducted
and withheld from the employee’s wages and paid to the state in compliance or intended compliance with
this section.

(il The employer is liable to the state for any amount of old fund liability taxes, plus interest and
penalty, when the employer fails to withhold from an employee’s wages or fails to remit to the state the
old fund liability tax required by this section.

(j) A sole proprietor, subchapter S. corporation shareholder, partner of a partnership, or member
or manager of a limited liability company is liable to the state for the old fund liability tax, plus interest and
penalty, when the sole proprietor, shareholder, partner, or member or manager fails to remit to the state
the old fund liability tax required by this section.

{2} All collections of the tax must be deposited as received in the tax account. The tax is in
addition to any other tax or fee assessed against persons subject 10 the tax.

(3) {a) On or before the last day of April, July, October, and January, each employer subject to the
tax shall file a return in the form and containing the information required by the department and, except
as provided in subsection (3)(b), pay the amount of tax required by this section 1o be paid on the
employer’s payroll for the preceding calendar quarter and in addition shall remit withholdings for employees’
cld fund liability taxes at the same time.

{b) An empioyer subject to 15-30-204(2) shall remit to the department a weekly payment with its

weekly withholding tax payment in the amount required by subsection (1){a} and shall remit withholdings
for employees’ old fund liability taxes at the same time.

{c) Tax payments required by subsections (1){a) and {1){b) must be made with the return filed
pursuant to 15-30-204. The department shall first credit a payment to the liability under 15-30-202 and
credit any remainder to the workers’ compensation tax account provided in 39-71-2504.

{d) Tax payments due from sole proprietors, subchapter S. corporation shareholders, partners of
partnerships, and members or managers of limited liability companies must be made with and at the same
time as the returns filed pursuant to 15-30-144 and 15-30-241. The department shall first credit a payment
to the liability under 15-30-103 or 15-30-202 and shall then credit any remainder to the waorkers’
compensation tax account provided in 38-71-2504,

{4) An employer’s officer or employee with the duty to collect, account for, and pay t0 the

department the amounts due under this section who fails to pay an amount is liable to the state for the
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unpaid amount and any penalty and interest relating to that amount.

{6) Returns and remittances under subsection {3) and any information cbtained by the department
during an audit are subject to the provisions of 15-30-303, but the department may disclose the information
to the department of labor and industry under circumstances and conditions that ensure the continued
contidentiality of the information,

{6) The department of labor and industry and the state fund shall-er-July-1-31984—sr-assoanafter
that-date—as—possible; give the department a list of all employers having coverage under any plan
administered or regulated by the department of labor and industry and the state fund. Afterthelists-have
been-giverte—the-departrment—the The department of labor and industry and the state fund shall update
the lists weekly. The department of labor and industry and the state fund shall provide the department with
access to their computer data bases and paper files and records for the purpose of the department’s
administration of the tax imposed by this section.

{7) The provisions of Title 15, chapter 30, not in conflict with the provisions of this part regarding
administration, remedies, enforcement, collections, hearings, interest, deficiency assessments, credits for
overpayment, statute of limitations, penalties, estimated taxes, and department rulemaking authority apply
10 the tax, to employers, t0 employees, to sole proprietors, to subchapter S. carporation shareholders, to

partners of partnerships, to members or managers of limited liability companies, and to the department.”

NEW SECTION. Section 3. Effective date -- retroactive applicability. [This act] is effective on

passage and approval and applies retroactively, within the meaning of 1-2-109, to taxes payable beginning
June 30, 1993.
-END-
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STATE OF MONTANA - FISCAL NOTE

Figcal Neote for HBQ320, as introduced

DESCRIPTION_QOF PROPOSED LEGISLATION:

An act clarifying the exemption from the requirements of the 014 Fund Liability Tax to
explicitly exclude an employer or employee who 1is subject to the equivalent of federal
workers’ compensation legislation.

ASSUMPTIONS:

1. The proposal applies retroactively to taxes payable beginning June 30, 1993; this is
the initial effective date of the old fund liability tax (QFLT).

2. Taxes that have been collected on federal employees since June 30, 1993, will be

refunded under this proposal in FY96. The department estimates that these refunds will
total $650,000.

3. FY96 and FY97 revenues are reduced by the amount of OFLT that would be collected from
federal employees under current law. Based on projections of the federal employee tax
base from Bureau of Economic Analysis, U.S. Department of Commerce data series, the
department estimates that this will result in a revenue reduction of $1,351,750 in FY%6
and $1,419,750 in FY97.

4. The department will incur administrative expenses associated with processing refunds
(postage, computer processing, warrants, etc.)

FISCAL IMPACT:
Income Tax Division

Expenditures: FY96 FY97
Difference Difference

Operating Expenses $14,000 0

Funding:

01d Fund Liability Tax (02) $14,000 o]

Revenues:

01d Fund Liability Tax (02) {$2,001,750) ($1,419,750)

Net Impact:
0ld Fund Liability Tax (02) ($2,015, 750} ($1,419,750)

LONG RANGE EFFECTS OF PROPOSED LEGISLATION:

Based on an OBPF model of leong-range projections for the cld fund and OFLT, HB320 is unlikely
to impair the State Fund's ability to meet its obligations for claims and debt service
payments. However, HB320 could affect the State Fund’'s ability to accelerate retirement of
old fund debkt and ccould, therefore, marginally increase total debt service costs. The State
Fund is likely to have sufficient cash balances to accelerate retirement of old fund debt
beginning in FYS6. HR320 could also extend the pericd of time in which the OFLT is
maintained in order to amortize all old fund liabilities by approximately one year.
(Continued)
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DAVE LEWIS, BUDGET DIREE?OR DATE PATRICK GALVIN, PRIMARY SPONSCR DATE

Office of Budget and Program Planning

Fiscal Note for HB0320, ag introduced

HE 320




Fiscal Note Request, HB0320, as introduced
Page 2
{continued)

TECHNICAL NQTES:

HB320, particularly in conjunction with cther legislation which reduces OFLT revenues such
as SB33, may require the consent of hclders of the 1993 variable rate notes or require
refunding of this issue if the proposed change is deemed to violate covenants contained in
the 1993 bond statement. Insofar as OFLT revenues are higher than previously estimated
and HB320 would reduce current OFLT revenues by less than 5%, the preliminary cocnclusion
is that it is unlikely that HB320, by itself, would be determined by the courts to be a

substantial impairment of state covenants. The legislature may wish to seek the opinion
of the state bond counsel cn this matter. ‘
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A BILL FOR AN ACT ENTITLED: "AN ACT CLAR G THE EXEMPTION FROM THE REQUIREMENTS OF
THE OLD FUND LIABILITY TAX TO EXPLICITLY EXCLUDE AN EMPLOYER OR EMPLOYEE WHO (S
SUBJECT TO THE EQUIVALENT OF FEDERAL WORKERS' COMPENSATION LEGISLATION; AMENDING
SECTIONS 39-71-2501 AND 39-71-2503, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE AND
A RETROACTIVE APPLICABILITY DATE.”

BE I{T ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA.:

Section 1. Section 39-71-2501, MCA, is amended to read:

"39-71-2501. Definitions. As used in this part, the following definitions apply:

{1} "Department" means the department of revenue provided for in 2-15-1301.

{2) "Empioyee" includes an officer, employee, or elected public official of the United States, the
state of Montana, or any political subdivision of the United States or the state of Montana or any agency
or instrumentality of the United States, the state of Montana, or a pdiitical subdivision of the Unigefd States
or the state of Montana. The term "employee” also includes an afficer of a corporation.

(3) (a) "Employer" means, except as provided in subsection (3}{b), the person for whom an
individual performs or performed any service, of whatever nature, as an employee of the person.

{b) If the person for whom the individual performs or performed the service does not have control
of the payment of the wages for the service, the term employer means the person who has control of the
payment of wages.

(4) "Employer’s payroll” means wages paid for each of the calendar quarters ending Match 31,
June 30, September 30, and December 31.

{5} "Federal workers’ compensation legislation” means federal legislation that provides an empioyee

with compensation or remuneration for accidental injury or death, This leqislation includes but is not limited

1o the Federal Employers’ Liability Act, the Federal Empioyees” Compensation Act, and the Defense Base

Act.

+B+{6) "State fund" means the state compensation insurance fund.

| a1 HE 320
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#4(7) "Tax" means the workers’ compensation old fund liability tax provided for in 39-71-2503,
created to address the unfunded liability for claims for injuries resulting from accidents that occurred before
July 1, 1990,

£8{8) "Tax account” means the workers’ compensation tax account created by 39-71-2504.

84H9) "Wages" means all remuneration for services performed by an employee for an employer,
including the cash value of all remuneration paid in any medium other than cash. The term does not include
remuneration paid:

{a) for casual labor natin the course of the employer’s trade or business performed in any caiendar
guarter by an employee unless the cash remuneration paid for the service is $50 or more and the service
is performed by an individual who is regularly employed by the employer to perform the service. For
purposes of this subsection 8Ha (9}(a), an individual is considered to be regularly employed by an
employer during a calendar quarter only if:

{iy on each of 24 days during the calendar guarter, the individual performs service not in the course
of the employer’s trade or business for the employer for some portion of the day; and

{iiy the individual was requiarly employed, as determined under subsection {8HaHh (3){a){i), by the
employer in the performance of service during the preceding calendar quarter;

{b) for services not in the course of the employer's trade or business, to the extent that
remuneration is paid in any medium other than cash, when the payments are in the form of lodging or meals
and the payments are received by the employee at the request of and for the convenience of the employer;

{c) to or tor an employee as a payment for or a contribution toward the cost of any greup plan or
program that henefits the employee, including but not limited to life insurance, hospitalization insurance for
the employee or the employee’s dependents, and employees’ club activities;

{d) as wages or compensation, the taxation of which is prohibited by federal law.”

Saction 2. Section 39-71-2503, MCA, is amended to read:
"39-71-2503. Workers’ compensation ofld fund liability tax. (1) (a) There is imposed on each

employer,_except an employer whose emplovees are covered by federal workers’ compensation legislation,

a workers’ compensation old fund liability tax in an amount equal to 0.28%, plus the additional amount of
old fund liability tax provided in 39-71-2505, of the employer's payroll in the preceding calendar quarter,

except that if an employer is subject to 15-30-204(2), the tax is an amount equal to 0.28%, plus the

f\ (Mon tana Legisiative Council
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additional amount of old fund liability tax provided in 39-71-2505, of the employer’s payroll in the preceding

week.

{b) There is imposed on each employee, except werkers an employee aRgagedin-theraiiadustay

transpertation; is covered by federal workers’ compensation legislation, an old fund liability tax, as provided

in 39-71-2505, on the employee’s wages in the preceding calendar quarter.

{c) There is imposed on each business of a sole proprietor, on each subchapter S. corporation
shareholder, on each partner of a partnership, and on each member or manager of a limited liability
company a workers’ compensation old fund liability tax, as provided in 33-71-2505, on the profit of each
separate business of a sole proprietor and on the distributive share of ordinary income of each shareholder,
partner, or member or manager.

{d) A corporate officer of a subchapter S. corporation who receives wages as an emplayee of the
corporation shall pay the old fund liability tax on both the wages and any distributive share of ordinary
income at the employee rate. The subchapter S. corporation is not liable for the tax on the corporate
officer’s wages.

(e) A corporate officer of a closely held corporation who maets the stock ownership test under
section 542(a){2} of the tnternal Revenue Code and receives wages as an employee of the corporation is
raquired to pay the old fund liability tax only on the wages received. The corporation is not liable for the
tax on the corporate officer’s wages.

{f} This old fund liability tax must be used to reduce the unfunded liability in the state fund incurred
for claims for injuries resulting from accidents thgt occurred before July 1,‘ 1990. If one or more loans or
bonds are outstanding, the legislature may not reduce the security for repayment of the outstanding loans
or bonds, except that the legislature may forgive payment of a tax or reduce a tax rate for any 12-month
period if the workers’ compensation bond repayment account contains on the first day of that period an
amount, regardless of the source, that is in excess of the reserve maintained in the account and that is
equal to the amount needed to pay and dedicated to the payment of the principal, premium, and interest
that must be paid during that period on the cutstanding loans or bonds.

(g} Each employer shall maintain the records that the department requires concerning the old fund
liability tax. The records are subject 1o inspection by the department and its employees and agents during

regular business hours.

- 3 -
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(h} An emplbyee does not have any right of action against an employer for any money deducted
and withheld from the employee’s wages and paid to the state in compliance or intende: compliance with
this section.

{iy The employer is liable to the state far any amount of old fund liability taxes, plus interest and
penalty, when the employer fails to withhold from an employee’s wages or tails to remit to the state the
old fund liability tax required by this section.

(i} A sole proprietor, subchapter S. corparation shareholder, partner of a partnership, or member
or manager of a limited liability company is liable to the state for the old fund liability tax, plus interest and
penalty, when the sole proprietor, shareholder, partner, or member or manager fails to remit to the state
the old fund liability tax required by this section.

{2) All collections of the tax must be depaosited as received in the tax account. The tax is in
addition to any other tax or fee assessed against persons subject to the tax.

(3) (a) On or before the last day of April, July, October, and January, each employer subject to the
tax shall file a return in the form and containing the infarmation required by the department and, except
as provided in subsection (3)(b), pay the amount of tax required by this section to be paid on the
employer’s payroll for the preceding calendar quarter and in addition shall remit withholdings for employees’
old fund liability taxes at the same time.

{b) An employer subject to 15-30-204(2) shaill remit to the department a weekly payment with its
weekly withholding tax payment in the amount required by subsection (1){a) and shall remit withholdings
for employees’ old fund liability taxes at the same time.

{c) Tax payments required by subsections (1)(a} and (1}{b) must be made with the return filed
pursuant to 15-30-204. The department shail first credit a payment to the liability under 15-30-202 and
credit any remainder to the workers’ compensation tax account provided in 39-71-2504.

{d} Tax payments due from sole proprietors, subchapter 5. corporation shareholders, partners of
partnerships, and members or managers of limited liability companies must be made with and at the same
time as the returns filed pursuant to 15-30-144 and 15-30-241. The department shali first credit a payment
to the liability under 15-30-103 or 15-30-202 and shall then credit any remainder to the workers'
compensation tax account provided in 39-71-2504.

(4) An employer's officer or employee with the duty to collect, account for, and pay to the

department the amounts due under this section who fails to pay an amount is liable to the state for the

-4 -
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unpaid amount and any penalty and interest relating to that amount,

(5) Returns and remjttances under subsection (3} and any information obtained by the department
during an audit are subject to the provisions of 15-30-303, but the department may disclose the information
1o the department of labor and industry under circumstances and conditions that ensure the continued
confidentiality of the information.

(8) The department of labor and industry and the state fund shall—eaduby——-081—erassoonafter
that—date—as—pessible; give the department a list of all employers having coverage under any pian
administered or regulated by the department of labor and industry and the state fund. Adtethetsishave
bear-givento-the-department—the The department of labor and industry and the state fund shall update
the lists weekly. The department of labor and industry and the state fund shall provide the department with
access 10 their computer data bases and paper files and records for the purpose of the department’s
administration of the tax imposed by this section.

{7} The provisions of Title 15, chapter 30, not in conflict with the provisions of this part regarding
administration, remedies, enforcement, collections, hearings, interest, deficiency assessments, credits for
overpayment, statute of limitations, penalties, estimated taxes, and department rulemaking authority apply
to the tax, to employers, to empioyees, to sole proprietors, t¢ subchapter S. corparation shareholders, to

partners of partnerships, to members or managers of limited liability companies, and to the department.”

NEW SECTION. Section 3. Effective date -- retroactive applicability. [This act] is effective on
passage and approval and applies retroactively, within the meaning of 1-2-109, to taxes payable beginning
June 30, 1993.

-END-

-5-
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A BILL FOR AN ACT ENTITLED: "AN ACT CLAR G THE EXEMPTION FROM THE REQUIREMENTS OF

THE OLD FUND LIABILITY TAX TCO EXPLICITLY EXCLUDE AN EMPLQYER OR EMPLOYEE WHQ IS
SUBJECT TO THE EQUIVALENT OF FEDERAL WORKERS’ COMPENSATION LEGISLATION; AMENDING
SECTIONS 38-71-2501 AND 39-71-2503, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE AND
A RETROACTIVE APPLICABILITY DATE.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA!

Section 1. Section 39-71-2501, MCA, is amended to read:

"39-71-2501. Definitions. As used in this part, the following definitions apply:

{1} "Department” means the department of revenue provided far in 2-15-1301.

{2} "Employee" includes an officer, empioyee,-or elected public official of the United States, the
state of Montana, or any political subdivision of the United States or the state of Montana or any agency
or instrumentality of the United States, the state of Montana, or a political subdivision of the Unégefd States
or the state of Montana. The term "empfoyee" also includes an officer of a corporation.

{3) (a) "Employer” means, except as provided in subsection (3){b), the person for whom an
individual performs or performad any service, of whatever nature, as an employee of the person.

{bl If the parson for whom the individual performs or performed the service does not have control
of the payment of the wages for the service, the term employer means th'e person who has control of the
payment of wages.

{4) "Employer's payroli" means wages paid for each of the calendar quarters ending March 31,
June 30, September 30, and December 31.

5) "Federal workers’ compensation leqislation” means federal leqgislation that provides an employee

with compensation or remuneration for accidental injury or death. This legislation inciudes but is not limited

to_the Federal Employers’ Liability Act, the Federal Employees’ Compensation Act, and the Defense Base

Act,

{8}{6) "State fund" means the state compensation insurance fund.

o H8 320
Montana Legisiative councl . THIRD READING



541th Legislature ‘ LC1223.01

[~

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

()7 "Tax" means the workers’ compensation old fund liability tax provided for in 39-71-2503.
created to address the unfunded liability for claims for injuries resuiting from accidents that occurred before
July 1, 1890,

F#8) "Tax aceount” means the workers' compensation tax account created by 38-71-2504.

{849) "Wages” méans all remuneration for services performed by an employee for an employer,
including the cash value of all remuneration paid in any medium other than cash. The term does not include
remuneration paid:

{(a) tor casuai labor not in the course of the empioyer’'s trade or businéss perfarmed in any calendar
quarter by an employee unless the cash remuneration paid for the service is $50 or more and the service
is performed by an individual who is. regularly employed by the employer to perform the service. For
purposes of this subsection (8Ha+ (9){a), an individual is considered to be regularly employed by an
employer during a calendar quarter only if:

{iy on each of 24 days during the calendar quarter, the individual performs service notin the course
of the employer's trade or business for the employer for some portion of the day; and

(i) the individual was regularly employed, as determined under subsection (8Hak# (9}(al(i}, by the
employer in the perfermance of service during the preceding calendar quarter;

{b} for services not in the course of the employer's trade or business, to the extent that
remuneration is paid in any medium other than cash, when the payments are in the form of lodging or meals
and the payments are received by the employes at the request of and for the convenience of the empioyer;

{c) to or for an employee as a payment for or a contribution toward the cost of any group plan or
program that benefits the employes, including but not limited to life insurance, hospitalization insurance for
the employee or the employee’'s dependents, and employees’ club activities;

(d} as wages or compensation, the taxation of which is prohibited by federal law.”

Section 2. Section 39-71-2503, MCA, is amended to read:
"39-71-2503. Workers' compsansation old fund liability tax. (1) (al There is imposed on each

empioyer, except an empioyer whose employees are covere federal workers' compensation legislation

a workers’ compensation old fund liability tax in an amount equal to 0.28%, plus the additional amount of
otd fund liability tax provided in 39-71-2505, of the employer’s payroil in the preceding calendar quarter,

except that if an employer is subject to 15-30-204(2), the tax is an amount equal to 0.28%, plus the

-2
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additional amount of oid fund liability tax provided in 39-71-2505, of the employer’s payroll in the preceding

week.

(b) There is imposed on each ermployee, except wesesrs an employee eRgaged—a-therail-rdusiry
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trancportation: is covered by federal workers’ cgmgensatibn legislation, an old fund liability tax, as provided
in 39-71-2505, on the employee’s wages in the preceding calendar quarter.

{c) There is imposed on each business of a sole proprietor, on each subchapter S. corporation
shareholder, on each partner of a partnership, and on each member or manager of a limited liability
company a warkers’ compensation old fund liability tax, as provided in 39-71-25605, on the profit of each
separate business of a sole proprietor and on the distributive share of ordinary income of each shareholder,
partner, or member or manager,

{d) A corporate officer of a subchapter S. corporation who receives wages as an employee of the
corporation shall pay the old fund liability tax on both the wages and any distributive share of ordinary
income at the employee rate. The subchapter S, corporation is not liable for the tax on the corporate
officer's wages.

{e) A corporate officer of a closeiy held carporation who meets the stock ownership test under
section 542(a)(2) of the Internai Revenue Code and receives wages as an employee of the corporation is
required to pay the oid fund liability tax only on the wages received. The corporation is not liable for the
tax on the corporate officer's wages. '

{(f) This old fund liability tax must be used to reduce the unfunded liability in the state fund incurred
for claims for injuries resulting from accidents that occurred before July 1, 1990. If one or more loans or
bonds are outstanding, the legisiature may not reduce the security for repayment of the outstanding loans
or bonds, except that the legislature may forgive payment of a tax or reduce a tax rate for any 12-month
period if the workers’ compensation bond repayment account contains on the first day of that period an
amount, regardiess of the source, that is in excess of the reserve maintained in the account and that is
equal to the amount needed to pay and dedicated to the payment of the principal, premium, and interest
that must be paid during that period on the outstanding loans or bonds.

(g} Each emplayer shall maintain the records that the department requires concerning the ofd fund
fiabitity tax. The records are subject to inspection by the department and its empioyees and agents during

regular businass hours.

-3-
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th) An employee does not have any right of action against an empioyer for any money deducted
and withheld trom the employee’s wages and paid to the state in compliance or intendsd compliance with
this section.

(i)' The employar s liable to the state for any amount of old fund liability taxes, plus interest and
penaity. when the employer fails to withhold from an employee’s wages or faiis to remit to the state the
old fund fiability tax required by this section.

{ji A sole proprietor, subchapter S. corporation shareholder, partner of a partnership, or member
or manager of a limited liability company is liable to the state for the old fund liability tax, plus interest and
penalty, when the sole proprietor, shareholder, partner, or member or manager fails to remit to the state
the otd fund liability tax required by this section.

(2) All collections of the tax must be deposited as received in the tax account. The tax is in
addition to any other tax or fee assessed against persons subject to the tax.

{3) (a} On or before the last day of April, July, October, and January, each employer subject to the
tax shall file a return in the form and containing the information required by the department and, except
as provided in subsection {3)(b), pay the amount of tax required by this section to be paid on the
employer’s payroll far the preceding calendar quarter and in addition shall remit withhotdings for employees’
old fund liability taxes at the same time.

{b) An employer subject to 15-30-204(2} shall remit to the department a weekly payment with its
weekly withholding tax payment in the amount required by subsection (1}{(a) and shall remit withholdings
for empioyees’ oid fund liability taxes at the same time.

{c} Tax payments raquired by subsections {1){a} and (1}{b) must be made with the return filed
pursuant to 15-30-204. The department shall first credit a payment to the liability under 15-30-202 and
credit any remainder to the workers’ compensation tax account provided in 39-71-2504.

(d} Tax payments due from sole proprietors, subchapter S. corporation sharehciders, partners of
partnerships, and members or managers of limited liability companies must be made with and at the same
time as tha raturns filed pursuant to 15-30-144 and 15-30-241. The department shall first credit a payment
to the liability under 15-30-103 or 15-30-202 and shall then credit any remainder to the workers’
compensation tax account provided in 39-71-2504,

{4} An employer’s officer or employee with the duty to collect, account for, and pay to the

department the amounts due under this section who fails to pay an amount is liable to the state for the

. - 4 -
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unpaid amount and any penalty and interest relating to that amount.

[5) Returns and remittances under subsection (3) an¢ any information obtained by the department
during an audit are subject to the provisions of 15-30-303, but the department may disclose the information
to the department of labor and industry under circumstances and conditions that ensure the continued
confidentiality of the information.

{6) The department of labor and industry and the state fund shali-ea-duiy3-—3081—oras-cooraiter
that—date—as—pessiblo; give the department a list of all employers having coverage under any plan
administered or regulated by the department of labor and industry and the state fund. Afterthelists-have
been—givan—to-tho-departrmont—the The department of labor and industry and the state fund shall update
the lists weekly. The department of labor and industry and the state fund shall provide the department with
access to their computer data bases and paper files and records for the purpose of the department’s
administration of the tax imposed by this section.

{7} The provisions of Title 15, chapter 30, not in conftict with the provisions of this part regarding
administration, remedies, enforcement, collections, hearings, interest, deficiency assessments, credits for
overpayment, statute of limitations, penaities, estimated taxes, and department rulemaking authority apply
to the tax, to employers, .to employees, to sole proprietors, to subchapter S. corporation shareholders, to:

partners of partnerships, to members or managers of limited liability companies, and to the department.”

NEW SECTION. Section 3. Effective date -- retroactive applicability. [This act] is effective on
passage and approval and applies retroactively, within the meaning of 1-2-109, to taxes payable beginning
June 30, 1993.

-END-
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HOUSE BILL NO. 32
INTRODUCED BY GALVIN, HIBBARD, LYNCH, HARP, EWER, JACODBSON, COCCH!ARELLA,
VAN VALKENBURG, BENEDICT, SQUIRES

A BILL FOR AN ACT ENTITLED: "AN ACT CLARIFYING THE EXEMPTION FROM THE REQUIREMENTS OF
THE OLD FUND LIABILITY TAX TO EXPLICITLY EXCLUDE AN EMPLOYER OR EMPLOYEE WHO IS
SUBJECT TO THE EQUIVALENT OF FEDERAL WORKERS" COMPENSATION LEGISLATION; AMENDING
SECTIONS 39-71-2501 AND 39-71-2503, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE AND
A RETROACTIVE APPLICABILITY DATE.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTARNA:

Section 1. Section 39-71-2501, MCA, is amended to read:

"39-71-2501. Definitions. As used in this part, the following definitions apply:

(1) "Department” means the department of revenue provided for in 2-15-1301.

(2) "Employee"” includes an officer, employee, or elected public official of the United States, the
state of Montana, or any political subdivision of the United States or the state of Montana or any agency
or instrumentality of the United States, the state of Montana, or a political subdivision of the United States
or the state of Montana. The term "employee” also includes an officer af a corporation.

(3) {a) "Employer” means, except as provided in subsection {3){b), the person for whom an
individual performs or performed any service, of whatever nature, as an employee of the person.

{b) If the person for whom the individual performs or performed the service does not have control
of the payment of the wages for the service, the term employer means the person who has control of tﬁe
payment of wages.

(4) "Employer's payroll" means wages paid for each of the calendar quarters ending March 31,
June 30, September 30, and December 31.

{6} "Federal workers' compensation legislation” means federal legislation that provides an employee

with compensation or remuneration for accidental injury or death. This legis!ation includes but is not limited

to the Federal Employers’ Liability Act,the Federal Employees’ Compensation Act, and the Defense Base

Act.

1. ‘ HB 320
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#64{6) "State fund"” means the state compensation insurance fund.

#8}7) "Tax" means the workers’ compensation old fund liability tax provided for in 39-71-2503,
created to address the unfunded liability for claims for injuries resulting from accidents that occurred before
July 1, 1990.

A8} "Tax account” means the workers’ compensation tax account created by 39-71-2504.

{8}+9) "Wages" means all remuneration for services performed by an employee for an employer,
including the cash value of all remuneration paid in any medium other than cash. The term does not include
remuneration paid: |

(a) for casuallabor not in the course of the employer’s trade or brusiness performed in any calendar
quarter by an employee unless the cash remuneration paid for the service is $60 or more and the service
is performed by an individual who is regularly employed by the employer to perform the service. For
purposes of this subsection 8+a} (9){a), an individual is considered to be regularly employed by an
employer during a calendar quarter only if;

{i) on each of 24 days during the calendar quarter, the individual performs service not in the course
of the employer’s trade or business for the employer for some portion of the day; and

(i) the individual was regularly employed, as determined under subsection {8HaHi (9}(a)li), by the
employer in the performance of service during the preceding calendar quarter;

{b) for services not in the course of the employer’'s trade or business, to the extent that
remuneration is paid in any medium other than cash, when the payments are in the form of lodging or meals
and the payments are received by the employee at the request of and far the convenience of the employer;

(c) to or for an employee as a payment for or a contribution toward the cost of any group plan or
program that benefits the employee, including but not lirited to life insurance, hospitalization insurance for
the employee or the employee’s dependents, and employees’ ¢lub activities;

{d) as wages or compensation, the taxation of which is prohibited by federal law.”

Section 2. Section 32-71-2503, MCA, is amended to read:
"39-71-2503. Workers’ compensation old fund liability tax. {1} (a) There is imposed on each

employer, except an employer whose employees are covered by federal workers’ compensation legisiation

a workers’ compensation old fund liability tax in an amount equal to 0.28%, plus the additional amount of

ald fund liability tax provided in 39-71-2505, of the employer’s payroll in the preceding calendar quarter,
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except that if an employer is subject to 15-30-204(2), the tax is an amount equal to 0.28%, pius the
additional amount of old fund liability tax provided in 39-71-2505, of the employer’s payroll in the preceding
week.

{b) There is imposed on each employee, except werkers an employee engaged-intherai-ndustiy
who are—ahder—thejurisdiction—efthe—federalraliroad—administration—Uhited—States—department—of

transpertation; is covered by federal workers' compensation legislation, an old tund liability tax, as provided

in 39-71-2505, on the employee’s wages in the preceding calendar quarter.

(c) There is imposed on each business of a sole proprietor, on each subchapter S. corporation
shareholder, on each partner of a partnership, and on each member or manager of a limited liability
company a workers' compensation old fund liability tax, as provided in 39-71-2505, on the profit of each
separate business of a sole proprietor and on the distributive share of ordinary income of each sharehoider,
partner, or member or manager.

(d} A corporate officer of a subchapter S, corporation who receives wages as an employee of the
corporatian shall pay the old fund liability tax on both the wages and any distributive share of ordinary
income at the employee rate. The subchapter S. corporation is not liable for the tax on the corporate
officer’'s wages.

{e} A corporate officer of a closely held corporation who meets the stock ownership test under
section 542(a){2} of the Internal Revenue Code and receives wages as an employee of the corporation is
required to pay the old fund liability tax only on the wages received. The corporation is not liable for the
tax on the corporate officer's wages.

{f} This old fund liability tax must be used to reduce the unfunded fiability in the state fund incurred
for ctaims for injuries resulting from accidents that occurred before July 1, 1990. If one or mare loans or
bonds are outstanding, the legislature may not reduce the security for repayment of the outstanding loans
or bonds, except that the legislature may forgive payment of a tax or reduce a tax rate for any 12-month
period if the workers’ compensation bond repayment account contains on the first day of that period an
amount, regardless of the source, that is in excess of the reserve maintained in the account and that is
equal to the amount needed to pay and dedicated to the payment of the principal, premium, and interest
that must be paid during that period on the ocutstanding loans or bonds.

{g) Each employer shall maintain the records that the department requires concerning the old fund

liability tax. The records are subject to inspection by the department and its employees and agents during
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regular business hours.

(h} An employee does not have any right of action against an empioyer for any money deducted
and withheld from the employee’s wages and paid to the state in compliance or intended compliance with
this section.

i) The employer is liable to the state for any amount of old fund liability taxes, plus interest and
penatty, when the émpioyer fails to withhold from an employee’s wages or fails to remit to the state the
old fund iiability tax required by this section.

{j} A sole proprietor, subchapter S. corporation shareholder, pértner of a parthership, or member
or manager of a limited liability company is liable to the state for the old fund liability tax, plus interest and
penalty, when the sole proprietor, shareholder, partner, or member or manager fails to remit to the state
the old fund liability tax required by this section.

(2} All collections of the tax must be deposited as received in the tax account. The tax is in
addition to any other tax or fee assessed against persons subject to the tax.

{3) {a} On or before the last day of April, July, October, and January, each employer subject to the
;tax shall file a return in the form and containing the information required by the department and, except
as provided in subsection (3)(b), pay the amount of tax required by this section to be paid on the
employer’s payroll for the preceding calendar quarter and in addition shalf remit withholdings for employees’
old fund liability taxes at the same time.

{b) An employer subject to 15-30-204(2) shall remit to the department a weekly payment with its
weekly withholding tax payment in the amecunt required by subsection {1){(a) and shall remit withholdings
for employees’ old fund liability taxes at the same time.

(c) Tax payments required by subsections (1){a) and (1){b) must be made with the return filed
pursuant to 15-30-204. The department shall first credit a payment to the liability under 15-30-202 and
credit any remainder to the workers’ compensation tax account provided in 39-71-2504.

(d} Tax payments due from sole proprietors, subchapter S. corporation shareholders, partners of
partnerships, and members or managers of limited liability companies must be made with and at the same
time as the returns filed pursuant to 15-30-144 and 15-30-241. The department shall first credit a payment
to the liability under 15-30-103 or 15-30-202 and shall then credit any remainder to the workers’
compensation tax account provided in 39-71-2504.

(4) An employer’'s officer or employee with the duty to collect, account for, and pay to the
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department the amounts due under this section who fails to pay an amount is liable t¢ the state for the
unpaid amount and any penalty and interest refating to that amount.

(5) Returns and remittances under subsection (3) and any information obtained by the department
during an audit are subject to the provisions of 15-30-303, but the department may disciose the information
to the department of labor and industry under circurnstances and conditions that ensure the continued
confidentiality of the information.

{6} The department of labor and industry and the state fund shall;-enduly-+~1891 6ras-soonafter
that—date—as—possible; give the department a list of all employers having coverage under any plan
administered or regulated by the department of iabor and industry and the state fund. Afterthe-ists-have
been-given-to-the-departmenrt—the The department of labor and industry and the state fund shall update
the lists weekly. The department of labor and industry and the state fund shall provide the department with
access to their computer data bases and paper files and records for the purpose of the department’s
administration of the tax imposed by this section.

{7} The provisions of Title 15, chapter 30, not in conflict with the provisions of this part regarding
administration, remedies, enforcement, collections, hearings, interest, deficiency assessments, credits for
overpayment, statute of limitations, penalties, estimated taxes, and department rulemaking authority apply
to the tax, to employers, to employees, to sole proprietors, to subchapter S. corporation shareholders, to

partners of partnerships, to members or managers of limited liability companies, and to the department.”

NEW SECTION. Section 3. Effective date -- retroactive applicability. [This act] is effective on

passage and approval and applies retroactively, within the meaning of 1-2-109, to taxes payabie beginning
June 30, 1293,
-END-
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