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INTRODUCED BY 

LC0235.01 

BY REQUEST OF THE DEPARTMENT OF 

5 A BILL FOR AN ACT ENTITLED:" AN ACT PROVIDING FOR THE MODERNIZATION OF THE STATE INCOME 

6 TAX WITHHOLDING AND OLD FUND LIABILITY TAX LAWS BY REQUIRING THE USE OF MODERN 

7 TECHNOLOGY TO FILE AND REMIT TAXES; ALIGNING THE TIMING OF PAYMENT OF WITHHOLDING TAX 

8 AND OLD FUND LIABILITY TAX WITH THE PAYMENT OF FEDERAL WITHHOLDING TAX, THUS REDUCING 

9 PAPERWORK FOR BOTH THE EMPLOYERS AND THE STA TE; AMENDING SECTIONS 15-1 -802, 15-30-201, 

10 15 30-204, 39-71-2501, AND 39-71-2503, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE AND 

11 AN APPLICABILITY DATE." 

12 

13 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

14 

15 NEW SECTION. Section 1. Taxes to be paid and returns to be filed by electronic funds transfer 

16 and electronic reporting. (11 Unless an employer has filed the election provided for in subsection (2l, all 

17 tax payments required by 15-30-204 must be made by electronic funds transfer, as defined in 15-1-801, 

18 if the employer's withholding tax liability for the preceding lookback period: 

19 (al ending June 30, 1995, was $100,000 or greater; 

20 (bl ending June 30, 1996, was $12,000 or greater; 

21 (cl ending June 30, 1997, and thereafter was $500 or greater. 

22 (2l An employer, within 30 days of notification of the employer's remittance schedule as required 

23 by 15-30-204, may elect to be exempt from the electronic payment and filing requirements. An election 

24 form must be provided with the notification of the employer's remittance schedule and, when returned to 

25 the department, is valid for the next 12 months. 

26 (3l An employer required pursuant to subsection ( 1 l to remit tax payments through electronic funds 

27 transfer shall electronically submit the returns required by 15-30-204 to the department in a format 

28 established and approved by the department. 

29 (41 An employer not subject to the provisions of subsection ( 1 l may elect to remit tax payments 

30 and file returns electronically by notifying the department by December 1 of the year prior to the year in 
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which electronic payment and filings are to be made. The election is for the entire calendar year, and the 

2 employer shall comply with the yearly remittance schedule as provided in 15-30-204. 

3 

4 NEW SECTION. Section 2. Signature alternatives for electronically filed returns. For purposes of 

5 this part, the director of revenue may prescribe, by rule, methods for the signing, subscribing, or verifying 

6 of the electronically filed tax returns required to be filed by this part. Returns electronically filed in 

7 accordance with the methods adopted by rule have the same validity and consequences as physical forms 

8 signed by a taxpayer. 

9 

1 O NEW SECTION. Section 3. Remittance of old fund liability tax. An employer who is not required 

11 to withhold wages pursuant to 15-30-202 but who had an old fund liability tax obligation under 

12 39-71-2503 during the preceding lookback period, as defined in 15-30-201, is subject to the same 

13 remittance schedules and filing requirements provided in 15-30-204 as employers paying wages subject 

14 to state income tax withholding under 15-30-202. 

15 

16 Section 4. Section 15-1-802, MCA, is amended to read: 

17 "15-1-802. Taxes to be paid by electronic funds transfer -- limitation. All taxes, except the state 

18 income withholding tax and the old fund liability tax provided for in 15-30-204 and 39-71-2503, due the 

19 state must be paid by electronic funds transfer whenever the amount due is $500,000 or greater. 

20 Whenever the payment of taxes is required to be made by electronic funds transfer under this section and 

21 the due date falls on a Saturday, Sunday, or legal holiday, the payment may be made on the first business 

22 day tAereafter after the due date." 

23 

24 Section 5. Section 15-30-201, MCA, is amended to read: 

25 "15-30-201. Definitions. When used in 15-30-201 through 15-30-209, the following definitions 

26 apply: 

27 11) "Agricultural labor" includes all services performed on a farm or ranch in connection with 

28 cultivating the soil or in connection with raising or harvesting any agricultural or horticultural commodity, 

29 including the raising, shearing, feeding, caring for, training, and management of livestock, bees, poultry, 

30 and fur-bearing animals and wildlife. 
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- 2 -



54th Legislature LC0235 01 

(2) "Employee" includes an officer, employee, or elected public official of the United States, the 

2 state of Montana, or any political subdivision thereof of the state or any agency or instrumentality of the 

3 United States, the state of Montana, or a political subdivision thereof of the state. The term "employee" 

4 also includes an officer of a corporation. 

5 (3) "Employer" means the person for whom an individual performs or performed any service, of 

6 whatever nature, as an employee of the person; except that if the person for whom the individual performs 

7 or performed the service does not have control of the payment of the wages for the service, the term 

8 "employer" means the person having control of the payment of wages. 

9 (4) "Lookback period" means the 12-month period ending the preceding June 30. 

10 Will "Wages" means all remunerationL father than fees paid to a public official}, for services 

11 performed by an employee for Ris the employer, including the cash value of all remuneration paid in any 

1 2 medium other than cash, except that the term does not include remuneration paid: 

13 {a) for active service as a member of the regular armed forces of the United States, as defined in 

14 l0U.S.C.101(33); 

15 {bl for agricultural labor as defined in subseetion {1 ); 

16 {cl for domestic service in a private home, local college club, or local chapter of a college fraternity 

1 7 or sorority; 

18 {d) for casual labor not in the course of the employer's trade or business performed in any calendar 

19 quarter by an employeeL unless the cash remuneration paid for the service is $50 or more and the service 

20 is performed by an individual who is regularly employed by the employer to perform the service. For 

21 purposes of this subsection t4l-fet .(Q]_, an individual is considered to be regularly employed by an employer 

22 during a calendar quarter only if: 

23 Ii) on each of 24 days during a quarterL the individual performs service not in the course of the 

24 employer's trade or business for the employer for some portion of the day; and 

25 {ii) the individual was regularly emp\oyedL fas determined under subsection {1)(d)(i)) (5)(d)(i), by the 

26 employer in the performance of service during the preceding calendar quarter; 

27 {el for services by a citizen or resident of the United States for a foreign government or an 

28 international organization; 

29 If) for services performed by a-attl-y- an ordained, commissioned, or licensed minister of a church 

30 in the exercise of Ris the ministry or by a member of a religious order in the exercise of duties required by 
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the order; 

2 (g) (ii tor services performed by an individual under the age of 18 in the delivery or distribution of 

3 newspapers or shopping news, not including delivery or distribution to any point for subsequent delivery 

4 or distribution; or 

5 (iii for services performed by an individual in and at the time of the sale of newspapers or magazines 

6 to ultimate consumers under an arrangement under which the newspapers or magazines are to be sold bv 

7 ffiffi the individual at a fixed price, RH, the individual's compensation being based on the retention of the 

8 excess of the price over the amount at which the newspapers or magazines are charged te-l=liffi, whether 

9 or not oo the individual is guaranteed a minimum amount of compensation for the service or is entitled to 

1 O be credited with the unsold newspapers or magazines turned back; 

11 (h) for services not in the course of the employer's trade or business to the extent paid In any 

12 medium other than cash when the payments are in the form of lodgings or meals and the services are 

13 received by the employee at the request of and for the convenience of the employer; 

14 (i) to or for an employee as a payment for or a contribution toward the cost of any grouo plan or 

15 program Wfti€R that benefits the employee, including but not limited to life insurance, hospitalization 

16 insurance for the employee or dependents, and employees' club activities; 

17 IJ) for national guard and reserve training as provided in 5 U.S.C. 55171d); 

18 lk) as tips, in accordance with section 34021k) of the Internal Revenue Code of 1954, as amended 

19 and applicable on January 1, 1983, received by persons for services rendered by them to patrons of 

20 premises licensed to provide food, beverage, or lodging; 

21 II) by an employer for dependent care assistance actually provided to or on behalf of an employee 

22 and for which a credit is allowed under 15-30-186 or 15-31-131, subject to the limitations provided in 

23 section 129(b) of the Internal Revenue Code as it read on January 1, 1989. (Subsection f4tW J.filill 

24 terminates on occurrence of contingency--sec. 3, Ch. 634, L. 1983.)" 

25 

26 Section 6. Section 15-30-204, MCA, is amended to read: 

27 "15-30-204. Quarterly er weekl)• Weekly, monthly, or annual payment. ( 1) !;xoe13t as 13ra11ided 

28 iR subseotion {3), on er before the last dav ef A13ril, July, Oetaber, ans January, everv An employer subject 

29 to the provisions of 15-30-202 and 15-30-203 whose total liability for withholdings during the preceding 

30 lookback period was $12,000 or greater shall file a return in Stl€ft the form and containing SB£R the 
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information a& that may be required by the department and, exce13t as 13rovided iA subseetioA (2), shall pay 

2 therewith the amount required by 15-30-202 to be deducted and withheld by the employer from wages paid 

3 during the preceding quarter payroll period. The payment must be submitted on or before the date on 

4 which federal income tax weekly withholding payments are due. On or before the last day of April, July, 

5 October, and January, the employer shall file a return in the form and containing the information required 

6 by the department. Quarterly The quarterly returns for employers 13a1·iA§ weeldy shal.' subiect to this 

7 subsection must be used to summarize and adjust payments and to request refunds of overpayments. The 

8 employer shall also file the annual statement as required by 15-30-207. 

9 (2) An employer subject to the provisions of 15-30-202 and 15-30-203 whose total liability for 

10 withholdings equaled or eHeeoaed $300,000 fer the preeeaiA§ caleAaar) ear during the preceding look back 

11 period was less than $12,000 but greater than $499 shall remit a weellly monthly payment to the 

12 department for the amount required by 15-30-202 to be deducted and withheld by the employer from 

13 wages paid during the preceding ~ month. The weel<lv monthly payment must be submitted on or 

14 before the sate on whieh federal ineoF110 taic ,,.,.eeldy withholding payffients are due 15th day of the month 

15 following the payment of the wages. The employer subject to this subsection shall, on or before February 

16 28 of the year following payment of the wages, file an annual return in the form and containing the 

17 information required by the department and the annual statement required by 15-30-207. The annual 

18 returns for employers subject to this subsection must be used to summarize and adiust payments and to 

19 request refunds of overpayments. 

20 (3) ifil If the total amount of the tax withheld by an employer under the provisions of 15-30-202 

21 upon the wages of all employees of any employer is less than $10 in eaeh eiuarterl)' perioa of any )'ear, 

22 sueh effiployer shall Rot l:le ref1uirea to file the quarterly returns or to A9alrn the quarterly payffiOAts as 

23 provides in susseetion (1 ), 13ut in lieu thereof sueh $500 for the preceding lookback period, the employer 

24 shall, on or before February 28 of the year succeeding that in which Sttefl the wages were paid, file an 

25 annual return in Sttefl the form as ffiay l:lo required by the department, together with the annual statement 

26 required by 15-30-207, and shall at the same time pay therewith the amount required to be deducted and 

27 withheld by the employer from all wages paid during the preceding calendar year. 

28 (b) An employer subject to the provisions of this subsection 13) may elect to remit monthly 

29 payments. If an employer elects to make monthly payments. the employer shall remit monthly payments 

30 during the entire year and is subiect to the same interest and penalty provisions as employers subject to 
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the provisions of subsection (2). 

(c) If an employer subiect to the provisions of this subsection (3) does not file the annual return 

required by subsection (3)(a). the employer is subiect to the payment and filing provisions of subsection 

(2) until the department determines from the employer's subsequent filing history that the employer will 

file in a timely fashion. 

(41 (al On or before November 1 of each year, the department shall notify the employers subiect 

to the provisions of this section of the employers' remittance schedules for the following calendar year 

based upon the department's review of the preceding lookback period. 

(bl A new employer or an employer with no filing history is subiect to the provisions of subsection 

(2) until the department is able to determine the employer's proper remittance schedule by a review of the 

employer's first complete lookback period. 

¼-Hfil If the department has reason to believe that collection of the amount of any tax withheld is 

in jeopardy, it may proceed as provided for under 15-30-312 with respect to jeopardy assessments of 

income tax." 

Section 7. Section 39-71-2501, MCA, is amended to read: 

"39-71-2501. Definitions. As used in this part, the following definitions apply: 

(1) "Department" means the department of revenue provided for in 2-15-1301. 

(2) "Employee" includes an officer, employee, or elected public official of the United States, the 

state of Montana, or any political subdivision of the United States or the state of Montana or any agency 

or instrumentality of the United States, the state of Montana, or a political subdivision of the United States 

or the state of Montana. The term "employee" also includes an officer of a corporation. 

(3) (a) "Employer" means, except as provided in subsection (3)(b), the person for whom an 

individual performs or performed any service, of whatever nature, as an employee of the person. 

(b) If the person for whom the individual performs or performed the service does not have control 

of the payment of the wages for the service, the term .::_employer.::_ means the person who has control of 

the payment of wages. 

(4) "Empleyer's pa~•rsll" msaAs wa!'jss paid fer eaeti of ttis ealeAdar eit,Jarters SAdiA!'! Mareti 31, 

dtJAe 30, September 30, aAd Dsesmeer 31. 

~ "State fund" means the state compensation insurance fund. 
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~ill "Tax" means the workers' compensation old fund liability tax provided for in 39-71-2503, 

2 created to address the unfunded liability for claims for injuries resulting from accidents that occurred before 

3 July 1, 1990. 

4 t+Hfil "Tax account" means the workers' compensation tax account created by 39-71-2504. 

5 ~ill "Wages" means all remuneration for services performed in this state by an employee for an 

6 employer, including the cash value of all remuneration paid in any medium other than cash. The term does 

7 not include remuneration paid: 

8 la) for casual labor not in the course of the employer's trade or business performed in any calendar 

9 quarter by an employeeL unless the cash remuneration paid for the service is $50 or more and the service 

1 O is performed by an individual who Is regularly employed by the employer to perform the service. For 

11 purposes of this subsection +8-).W ifil, an individual is considered to be regularly employed by an employer 

12 during a calendar quarter only 1f: 

13 Ii) on each of 24 days during the calendar quarter, the individual performs service not in the course 

14 of the employer's trade or business for the employer for some portion of the day; and 

15 (ii) the individual was regularly employed, as determined under subsection (8)(a)(i) (7)ia)li), by the 

16 employer in the performance of service during the preceding calendar quarter; 

17 (b) for services not in the course of the employer's trade or business, to the extent that 

18 remuneration is paid in any medium other than cash, when the payments are in the form of lodging or meals 

19 and the payments are received by the employee at the request of and for the convenience of the employer; 

20 (cl to or for an employee as a payment for or a contribution toward the cost of any group plan or 

21 program that benefits the employee, including but not limited to life insurance, hospitalization insurance for 

22 the employee or the employee's dependents, and employees' club activities; 

23 (d) as wages or compensation, the taxation of which is prohibited by federal law." 

24 

25 Section 8. Section 39-71-2503, MCA, is amended to read: 

26 "39-71-2503. Workers' compensation old fund liability tax. (1) la) There is imposed on each 

27 employer a workers' compensation old fund liability tax in an amount equal to 0.28%, plus the additional 

28 amount of old fund liability tax provided in 39-71-2505, of the ernployer's pa•fr□ II iA the preeediAg ealeAdar 

29 eiuarter, B>Eeept tl=lat if aA ernpleyer is subjeet ta 16 30 204 (2), the ta>E is aA arn □uAt eeiual ta 0.28 %, plus 

30 the additieAal arneuAt of ala f1cJRB liability ta11 provises iA 39 71 2e0e, et the ernployer's pa•,'r □ II in the 
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preceding week wages paid by the employer: 

2 Ii) for the preceding payroll period for employers subject to the payment schedule contained i11 

3 15-30-204(1); 

4 (iii for the preceding month for employers subIect to the payment schedule contained in 

5 15-30-20412); and 

6 (iiD for the preceding year for employers subject to the payment schedule contained in 

7 15-30-204(3)1a). 

8 (b) There is imposed on each employee, except workers engaged in the rail industry who are under 

9 the Jurisdiction of the federal railroad administration, United States department of transportation, an old 

10 fund liability tax, as provided in 39-71-2505, on the employee's wages in tl=le preeeding calendar eiuarter. 

11 Each employer making payment of wages for services performed in this state shall deduct and withhold the 

12 tax from the wages. 

1 3 (c) There is imposed on each business of a sole proprietor, on each subchapter S. corporation 

14 shareholder, on each partner of a partnership, and on each member or manager of a limited liability 

15 company a workers' compensation old fund liability tax, as provided in 39-71-2505, on the profit of each 

16 separate business of a sole proprietor and on the distributive share of ordinary income of each shareholder, 

17 partner, or member or manager. 

18 (d) A corporate officer of a subchapter S. corporation who receives wages as an employee of the 

19 corporation shall pay the old fund liability tax on both the wages and any distributive share of ordinary 

20 income at the employee rate. The subchapter S. corporation is not liable for the tax on the corporate 

21 officer's wages. 

22 (el A corporate officer of a closely held corporation who meets the stock ownership test under 

23 section 542(a)(2l of the Internal Revenue Code and receives wages as an employee of the corporation is 

24 required to pay the old fund liability tax only on the wages received. The corporation is not liable for the 

25 tax on the corporate officer's wages. 

26 (fl This old fund liability tax must be used to reduce the unfunded liability in the state fund incurred 

27 for claims for injuries resulting from accidents that occurred before July 1, 1990. If one or more loans or 

28 bonds are outstanding, the legislature may not reduce the security for repayment of the outstanding loans 

29 or bonds, except that the legislature may forgive payment of a tax or reduce a tax rate for any 12-month 

30 period if the workers' compensation bond repayment account contains on the first day of that period an 
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amount, regardless of the source, that is in excess of the reserve maintained in the account and that is 

2 equal to the amount needed to pay and dedicated to the payment of the principal, premium, and interest 

3 that must be paid during that period on the outstanding loans or bonds. 

4 lg) Each employer shall maintain the records that the department requires concerning the old fund 

5 liability tax. The records are subject to inspection by the department and its employees and agents during 

6 regular business hours. 

7 (hi An employee does not have any right of action against an employer for any money deducted 

8 and withheld from the employee's wages and paid to the state in compliance or intended compliance with 

9 this section. 

10 (i) The employer is liable to the state for any amount of old fund liability taxes, plus interest and 

11 penalty, when the employer fails to withhold from an employee's wages or fails to remit to the state the 

12 old fund liability tax required by this section. 

13 (j) A sole proprietor, subchapter S. corporation shareholder, partner of a partnership, or member 

14 or manager of a limited liability company is liable to the state for the old fund liability tax, plus interest and 

15 penalty, when the sole proprietor, shareholder, partner, or member or manager fails to remit to the state 

16 the old fund liability tax required by this section. 

17 (2) All collections of the tax must be deposited as received in the tax account. The tax is in 

18 addition to any other tax or fee assessed against persons subject to the tax. 

19 13) (al On or before the last aa•t of /\pril, July, Oetober, ans January, eaeh eFRplo•rer subjeet to the 

20 tax shall file a return in the forFR aRa eontainiRg the inforFRation FBE!Uirea by the ElepartFRent ans, elceept 

21 as proviaea in subseetion (3l(bl, pav the aFRount of tmc requires bv this seetion to be paia on the 

22 eFRployer's payroll for the preeeding ealendar E!Uarter and in adaition shall reFRit withholdings for employees' 

23 old fund liability tmces at the saAle tiAle. 

24 (el An eFRplevor subjoot ts 1 e 30 20412l shall reFRit to the departFRent a weekl•r pavFRent with its 

25 weelll'( withl=ielding taic pavn:ient in tl=ie amount required sv subseetien 11 l(al and shall reFRit withholdings 

26 for eFRplovees' ola fuREi liabilit',' taices at the saFRe tiFRe. 

27 M Tax payments and returns required by subsections ( 1 )(al and I 1 )(bl must be made with the 

28 return files pursuant to 15-30-204. The department shall first credit a payment to the liability under 

29 15-30-202 and credit any remainder to the workers' compensation tax account provided in 39-71-2504. 

30 Will Tax payments due from sole proprietors, subchapter S. corporation shareholders, partners 
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of partnerships, and members or managers of limited liability companies must be made with and at the 

2 same time as the returns filed pursuant to 15-30-144 and 15-30-241. The department shall first credit a 

3 payment to the liability under 15-30-103 or 15-30-202 and shall then credit any remainder to the workers' 

4 compensation tax account provided in 39-71-2504. 

5 (4) An employer's officer or employee with the duty to collect, account for, and pay to the 

6 department the amounts due under this section who fails to pay an amount is liable to the state tor the 

7 unpaid amount and any penalty and interest relating to that amount. 

8 15) Returns and remittances under subsection 13) and any information obtained by the department 

9 during an audit are subject to the provisions of 15-30-303, but the department may disclose the information 

1 O to the department of labor and industry under circumstances and conditions that ensure the continued 

11 confidentiality of the information. 

12 (6) The department of labor and industry and the state fund shall, on July 1, 1991, or as soon---a#€-f 

13 that date as possible, give the department a list of all employers having coverage under any plan 

14 administered or regulated by the department of labor and industry and the state fund. /\fter the lists have 

15 been !'liven te the de13artR1ent, the The department of labor and industry and the state fund shall update 

16 the lists weekly. The department of labor and industry and the state fund shall provide the department with 

1 7 access to their computer data bases and paper files and records for the purpose of the department's 

18 administration of the tax imposed by this section. 

19 17) The provisions of Title 15, chapter 30, not in conflict with the provisions of this part regarding 

20 administration, remedies, enforcement, collections, hearings, interest, deficiency assessments, credits for 

21 overpayment, statute of limitations, penalties, estimated taxes, and department rulemaking authority apply 

22 to the tax, to employers, to employees, to sole proprietors, to subchapter S. corporation shareholders, to 

23 partners of partnerships, to members or managers of limited liability companies, and to the department." 

24 

25 NEW SECTION. Section 9. Remittance of tax for fourth quarter of 1995 -- filing of required 

26 employer returns, Notwithstanding the provisions of [sections 1 and 61, the provisions of 15-30-204 and 

27 15-30-207, as they read on January 1, 1995, govern and control the payment of tax for wages paid during 

28 1995 and the filing of all required employer returns, 

29 

30 NEW SECTION. Section 10. Codification instruction. (1) [Sections 1 and 21 are intended to be 
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codified as an integral part of Title 15, chapter 30, part 2, and the provisions of Title 15, chapter 30, part 

2 2, apply to [sections 1 and 2]. 

3 12) [Section 31 is intended to be codified as an integral part of Title 39, chapter 71, part 25, and 

4 the provisions of Title 39, chapter 71, part 25, apply to [section 3]. 

5 

6 NEW SECTION. Section 11. Effective date -- applicability. [This act] is effective on passage and 

7 approval and applies to tax years beginning after December 31, 1995, and to state income withholding 

8 taxes and old fund liability taxes due for calendar year 1996 and thereafter. 

9 -END-
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for HB0293, as introduced 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act providing for the modernization of the state income tax withholding and old fund 
liability tax laws, by requiring the use of modern technology to file and remit taxes; 
aligning the timing of payment of withholding tax and old fund liability tax with the 
payment of federal withholding tax, thus reducing paperwork for both the employers and the 
state. 

ASSUMPTIONS: 
1. This legislation applies to state income withholding taxes and old fund 

liability taxes due for calendar year 1996 and thereafter. 
2. The proposed law aligns the timing of payment of state withholding tax and old fund 

liability tax with the payment of federal withholding tax; this change results in 
more tax revenue being paid weekly or monthly that previously was remitted 
quarterly. 

3. Withholding and old fund liability tax rates are assumed constant. Given 
constant tax rates and the accrual accounting system, the total amount of 
fiscal year tax collections will be the same under the proposed law as 
compared with current law. 

4. All accruals are estimated exactly and are reversed immediately after 
collections are received. 

5. The proposal results in increased interest earnings because of the 
acceleration of tax collections from quarterly to weekly or monthly. 

6. Extra state government cash not needed for immediate expenditure is invested, 
by the Montana Board of Investments, through the vehicle of the Treasurer's 
Fund and the related Short-term Investment Pool (STIP). 

7. Most of the investments made through the Treasurer's Fund are on a daily 
compounding basis (Montana Board of Investments). 

8. The average annual interest rate for the Treasurer's Fund for FY 96 and 97 is 
approximately 5.6 percent (Revenue Oversight Committee, November 30, 1994). 

9. For computational simplicity, monthly and quarterly (current law) collections 
are assumed to be received on the 15th of the month; all quarterly collections 
are assumed to be received in August, November, February, and May. 

10. Tax and Revenue Anticipation Notes (TRANS) will be issued in October 1996, and 
the additional cash generated from this accelerated filing proposal will be 
used to reduce the amount of that issue. As a result, the additional cash 
flow generated by this proposal will no longer be available beyond October, 
1956. 

11. The payroll base on which the cash flow is generated, will grow at a annual 
rate of 5.5 percent (average for last 7 years). 

12. This proposal generates additional net cash flow of $47 million in the last 
half of FY 96 for withholding taxes, and for 3 months of FY 97. 

13. Tax revenue anticipation notes (TRANs) are issued October 1st at a projected 
interest rate of 4.59% (ROC), repaid on June 30th. 

14. Old Fund Liability Tax payroll tax accounts for 16% of combined OFLT/Income Tax 
withholdings. 

( continued) 

~ 
DAVE LEWIS, BUDGET DIRECTOR DATE BOB REAM, PRIMARY SPONSOR DATE 
Office of Budget and Program Planning 

Fiscal Note for HB0293, as introduced 
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Fiscal Note Request, HB0293, as introduced 
Page 2 
(continued) 

FISCAL IMPACT: (continued) 

Expenditures: 

TRANs Debt Service (01) 

FY96 
Difference 

0 

FY97 
Difference 

($1,600,000) 

The administrative costs associated with this proposal are part of the Income and 
Miscellaneous Tax Division's initiatives to automate Department of Revenue mail and 
cashiering functions, and enable EFT/EDI, and are addressed in the Executive Budget. To 
the extent that the funding for those proposals is approved in the appropriations process, 
the administrative cost of this proposal is zero. 

To date, only the cashiering equipment was approved in the subcommittee process. If the 
EFT/EDI proposal is not funded, the Department will not have the resources to implement 
this bill. 

Revenues: 
There is no impact on total fiscal year tax collections. Both the general fund and the 
workers compensation payroll tax account would earn additional interest income. 

Treasurer's Fund Earnings: 
General Fund Interest (01) 
TRANS Arbitrage Earnings (01) 
we Payroll Account (02) 

Total 

Net Impact: (Increased Fund Balance) 

General Fund (01) 
we Payroll Account (02) 

FY96 
Difference 

420,000 
0 

80.000 
500,000 

FY96 
Difference 

420,000 
80,000 

FY97 
Difference 

504,000 
(400,000) 

96.000 
200,000 

FY97 
Difference 

1,704,000 
96,000 



STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for HB0293, third reading 

DESCRIPTION OF PROPOSED LEGISLATION: 
.An act providing for the modernization of the state income tax withholding and old fund 
liability tax laws, by requiring the use of modern technology to file and remit taxes; 
aligning the timing of payment of withholding tax and old fund liability tax with the 
payment of federal withholding tax, thus reducing paperwork for both the employers and the 
state; reducing the period during which interest does not have to be paid on refunds of 
overpayment of income taxes from six months to 45 days. 

ASSUMPTIONS: 
1. This legislation applies to state income withholding taxes and old fund 

liability taxes due for calendar year 1996 and thereafter. 
2. The proposed law aligns the timing of payment of state withholding tax and old fund 

liability tax with the payment of federal withholding tax; this change results in 
more tax revenue being paid weekly or monthly that previously was remitted 
quarterly. 

3. Withholding and old fund liability tax rates are assumed constant. Given 
constant tax rates and the accrual accounting system, the total amount of 
fiscal year tax collections will be the same under the proposed law as 
compared with current law. 

4. All accruals are estimated exactly and are reversed immediately after 
collections are received. 

5. The proposal results in increased interest earnings because of the 
acceleration of tax collections from quarterly to weekly or monthly. 

6. Extra state government cash not needed for immediate expenditure is invested, 
by the Montana Board of Investments, through the vehicle of the Treasurer's 
fund and the related short-term investment pool (STIP). 

7. Most of the investments made through the Treasurer's fund are on a daily 
compounding basis (Montana Board of Investments). 

8. The average annual interest rate for the Treasurer's fund for FY96 and FY97 is 
approximately 5.6% (Revenue Oversight Committee, November 30, 1994). 

9. For computational simplicity, monthly and quarterly (current law) collections 
are assumed to be received on the 15th of the month; all quarterly collections 
are assumed to be received in August, November, February, and May. 

10. Tax and revenue anticipation notes (TRANS) will be issued in October, 1996, 
and the additional cash generated from this accelerated filing proposal will 
be used to reduce the amount of that issue. As a result, the additional cash 
flow generated by this proposal will no longer be available beyond October, 
1996. 

11. The payroll base on which the cash flow is generated will grow at an annual 
rate of 5.5% (average for last 7 years). 

12. This proposal generates additional net cash flow of $47 million in the last 
half of FY96 for withholding taxes, and for three months of FY97. 

13. Tax and revenue anticipation notes (TRANs) are issued October 1st at a projected 
interest rate of 4.59\ (ROC}, repaid on June 30th. 

14. Old fund liability tax payroll tax accounts for 16% of combined OFLT/income tax 
withholdings. 

(continued) 

itlk\,Y <;;:,L 3 -2, s-1 ),,,. 
DAVE LEWIS, BUDGET DIRECTOR DATE BOB REAM, PRIMARY SPONSOR 
Office of Budget and Program Planning 

DATE 
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Page 2 
(continued) 

ASSUMPTIONS (continued) 
15. Based on department processing timefrarnes for the past three years, requiring the 

payment of interest on refunds paid after 45 days from the point of filing would 
increase interest payments (general fund expense) by $280,000 annually. 

16. If at least 15% of taxpayers (business and/or individual) file electronically, 
sufficient resources would be freed within the Department of Revenue to 
significantly mitigate interest costs. To achieve at least 15% electronic filings, 
the department will require 1.00 FTE taxpayer liaison on an ongoing basis and 1.00 
FTE programmer and equipment for the 1997 biennium only. 

FISCAL IMPACT: 

TRANS Debt Service (01) 

Income Tax Division: 
Expenditures: 
FTE 
Personal Services 
Operating Expenses 
Equipment 

Total 

Funding: 
General Fund (01) 
Old Fund Liability Tax (02) 

Total 

Revenues: 

FY96 
Difference 

o 

2.00 
57,954 
30,220 
19,644 

107,818 

59,300 
48,518 

107,818 

FY97 
Difference 

($1,600,000) 

2.00 
58,155 
30,220 

2,400 
90,775 

49,927 
40,848 
90,775 

There is no impact on total fiscal year tax collections. Both the general fund and the 
workers compensation payroll tax account would earn additional interest income. 

Treasurer's Fund Earnings: 
General Fund Interest (01) 
TRANs Arbitrage Earnings (01) 
WC Payroll Account (02) 

Total 

Individual Incane Tax: * 
Refund Interest (01) 

FY96 
Difference 

420,000 
0 

80,000 
500,000 

(280,000) 

FY97 
Difference 

504,000 
(400,000) 

96,000 
200,000 

(280,000) 

* Interest costs mitigated if at least 15% of taxpayers file electronically. 

Net Impact: (Increased Fund Balance; assumes 15% taxpayers file electronically) 

General Fund (01) 
we Payroll Account (02) 

FY96 
Difference 

360,700 
48,438 

FY97 
Difference 

1,654,073 
55,152 
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HOUSE BILL NO. 293 

INTRODUCED BY REAM, VANVALKENBURG 

BY REQUEST OF THE DEPARTMENT OF REVENUE 

HB0293.02 

APPROVED BY COM 
ON TAXATION 

5 A BILL FOR AN ACT ENTITLED:" AN ACT PROVIDING FOR THE MODERNIZATION OF THE STATE INCOME 

6 TAX WITHHOLDING AND OLD FUND LIABILITY TAX LAWS BY REQUIRl~IG THE USE OF PROVIDING THE 

7 OPTION OF USING MODERN TECHNOLOGY TO FILE AND REMIT TAXES; ALIGNING THE TIMING OF 

8 PAYMENT OF WITHHOLDING TAX AND OLD FUND LIABILITY TAX WITH THE PAYMENT OF FEDERAL 

9 WITHHOLDING TAX, THUS REDUCING PAPERWORK FOR BOTH THE EMPLOYERS AND THE STATE; 

10 AMENDING SECTIONS 16 1 802, 15-30-201, 15-30-204, 39-71-2501, AND 39-71-2503, MCA; AND 

11 PROVIDING AN IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY DATE." 

12 

13 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

14 

15 NEW SECTION. Section 1. Ta11es te be pahl and retuFRs te be filed by eleetrenie ELECTRONIC 

16 funds transfer and electronic reporting -- EMPLOYER OPTION. ( 1) UAless aA employer has filed the 

17 eleotion proviEled for iA s1:113seotioA (2), all tai< pa~'meAts req1:1ired 13y 16 30 204 m1:1st 13e maEle by eleotronio 

18 f1:1Ads transfer, as ElefiAed in 16 1 801, if the emplo•;er's withholEliA!l taic liability for the preoedin!l lookbaok 

19 perieEl: 

20 (a) endin!J J1:1Ae 30, 1006, was $100,000 or !JFOater; 

21 (b) enElin!l June 30, 199€i, was $12,000 or !!Feater; 

22 (el enEliR!l JuAe 30, 1907, aAEl thereafter '•"'as $600 or !JFeater. 

23 t2t An employer, within 30 days of notification of the employer's remittance schedule as required 

24 by 15-30-204, may elect to be e11efflpt from the eleotreAie pa~•meAt aAEl filiR!l req1:1iremeAts REMIT AND 

25 FILE STATE INCOME TAX WITHHOLDING AND OLD FUND LIABILITY TAX ELECTRON/CALLY. An election 

26 form must be provided with the notification of the employer's remittance schedule and, when returned to . 
27 the department, is valid for the next 12 months. AN EMPLOYER MAY CANCEL THE ELECTION PROVIDED 

28 IN THIS SECTION BY PROVIDING WRITTEN NOTICE OF THE CANCELLATION TO THE DEPARTMENT. 

29 ~ill An employer req1:1ired WHO ELECTS pursuant to subsection ( 1) to remit tax payments 

30 through electronic funds transfer shall electronically submit the returns required by 15-30-204 to the 

~na Legislative Council 
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department in a format established and approved by the department. 

2 (41 An emplover not s1:1bjoet to the provisions of s1:1bseetien (11 FRa~· eleet te reFRit taH payFRents 

3 and lile ret1:1rns eleetrenieally bv netif¥ing the department b•r Deeember 1 of the year prior to the ~·ear in 

4 whieh eleetronie payment and filings are to be made. The eleetion is for the entire ealendar vear, arid the 

5 emplever shall eomplv with the vearlv remittanee sehed1:1le as provided in 16 30 204. 

6 

7 NEW SECTION. Section 2. Signature alternatives for electronically filed returns. For purposes of 

8 this part, the director of revenue may prescribe, by rule, methods for the signing, subscribing, or verifying 

9 of the electronically filed tax returns required to be filed by this part. Returns electronically filed in 

1 O accordance with the methods adopted by rule have the same validity and consequences as physical forms 

11 signed by a taxpayer. 

12 

13 NEW SECTION. Section 3. Remittance of old fund liability tax. An employer who is not required 

14 to withhold wages pursuant to 15-30-202 but who had an old fund liability tax obligation under 

15 39-71-2503 during the preceding lookback period, as defined in 15-30-201, is subject to the same 

16 remittance schedules and filing requirements provided in 15-30-204 as employers paying wages subject 

17 to state income tax withholding under 15-30-202. 

18 

19 SeetieR 4. Seetien 16 1 8Q2, MCA, is amenaea to rnaa: 

20 "16 1 8Q2. Tal(es ta he paid by eleetFOnie hrnds transfer lifflitatien. All taHes. eJ1eeat the state 

21 ineome withholaimJ taJ( ans tho els t1:1ns liability tal( aro11isos for in 16 30 204 ans 39 71 2603. d1:1e the 

22 state ffi1:1st l=Je paid sv eleetrenio f1:1nds transfer •,yhone11er the amo1:1nt d1:1e is $600,000 er greater. 

23 Whenever the pa•,mont et tanes is re~1:1irnd to l=Je ffiade l=Jy eleetrenie f1:1nds transfer 1:1nder this seetien and 

24 the d1:1e date falls BA a Sat1:1rda•f, S1:1nday, BF legal hBliday, the pa•,ment may l=Je made on the first l=J1:1siness 

25 dav thereafter after the d1:10 date." 

26 

Section 4. Section 15-30-201, MCA, is amended to read: 27 

28 "15-30-201. Definitions. When used in 15-30-201 through 15-30-209, the following definitions 

29 apply: 

30 (1) "Agricultural labor" includes all services performed on a farm or ranch in connection with 

~na Leg/stative council 
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cultivating the soil or in connection with raising or harvesting any agricultural or horticultural commodity, 

2 including the raising, shearing, feeding, caring for, training, and management of livestock, bees, poultry, 

3 and fur-bearing animals and wildlife. 

4 (2) "Employee" includes an officer, employee, or elected public official of the United States, the 

5 state of Montana, or any political subdivision thereof of the state or any agency or instrumentality of the 

6 United States, the state of Montana, or a political subdivision thereof of the state. The term "employee" 

7 also includes an officer of a corporation. 

8 (3) "Employer" means the person for whom an individual performs or performed any service, of 

9 whatever nature, as an employee of the person; except that if the person for whom the individual performs 

10 or performed the service does not have control of the payment of the wages for the service, the term 

11 "employer" means the person having control of the payment of wages. 

12 (4) "Lookback period" means the 12-month period ending the preceding June 30. 

13 {4H.fil "Wages" means all remunerationL fothei than fees paid to a public official*, for services 

14 performed by an employee for~ the employer, including the cash value of all remuneration paid in any 

15 medium other than cash, except that the term does not include remuneration paid: 

16 (a) for active service as a member of the regular armed forces of the United States, as defined in 

17 10 u.s.c. 101 (33); 

18 (b) for agricultural labor as elefined in slcll:lseotien ( 1 l; 

19 (c) for domestic service in a private home, local college club, or local chapter of a college fraternity 

20 or sorority; 

21 (d) for casual labor not in the course of the employer's trade or business performed in any calendar 

22 quarter by an employeeL unless the cash remuneration paid for the service is $50 or more and the service 

23 is performed by an individual who is regularly employed by the employer to perform the service. For 

24 purposes of this subsection -f4l-AA .l.Ql, an individual is considered to be regularly employed by an employer 

25 during a calendar quarter only if: 

26 (i) on each of 24 days during a quarterL the individual performs service not in the course of the 

27 employer's trade or business for the employer for some portion of the day; and 

28 (ii} the individual was regularly employedL fas determined under subsection (4l(e1Hill (5)(d)(i), by the 

29 employer in the performance of service during the preceding calendar quarter; 

30 le) for services by a citizen or resident of the United States for a foreign government or an 

~na Legislative council 
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international organization; 

2 (f) for services performed by a-ettl-y an ordained, commissioned, or licensed minister of a church 

3 in the exercise of I.is the ministry or by a member of a religious order in the exercise of duties required by 

4 the order; 

5 lg) Ii) for services performed by an individual under the age of 18 in the delivery or distribution of 

6 newspapers or shopping news, not including delivery or distribution to any point for subsequent delivery 

7 or distribution; or 

8 (ii) for services performed by an individual in and at the time of the sale of newspapers or magazines 

9 to ultimate consumers under an arrangement under which the newspapers or magazines are to be sold by 

10 fltffi the individual at a fixed price, I.is the individual's compensation being based on the retention of the 

11 excess of the price over the amount at which the newspapers or magazines are charged t&-fliffi, whether 

12 or not l=le the individual is guaranteed a minimum amount of compensation for the service or is entitled to 

13 be credited with the unsold newspapers or magazines turned back; 

14 (hl for services not in the course of the employer's trade or business to the extent paid in any 

15 medium other than cash when the payments are in the form of lodgings or meals and the services are 

16 received by the employee at the request of and for the convenience of the employer; 

17 (i) to or for an employee as a payment for or a contribution toward the cost of any group plan or 

18 program wmcll that benefits the employee, including but not limited to life insurance, hospitalization 

19 insurance for the employee or dependents, and employees' club activities; 

20 (j) for national guard and reserve training as provided in 5 U.S.C. 5517(d); 

21 (k) as tips, in accordance with section 3402(k) of the Internal Revenue Code of 1954, as amended 

22 and applicable on January 1, 1983, received by persons for services rendered by them to patrons of 

23 premises licensed to provide food, beverage, or lodging; 

24 II) by an employer for dependent care assistance actually provided to or on behalf of an employee 

25 and for which a credit is allowed under 15-30-186 or 1 5-31-131, subject to the limitations provided in 

26 section 129(b) of the Internal Revenue Code as it read on January 1, 1989. (Subsection f4tru .lfilill 

27 terminates on occurrence of contingency--sec. 3, Ch. 634, L. 1983.)" 

28 

29 Section 5. Section 15-30-204, MCA, is amended to read: 

30 "15-30-204. QuarteFl'f or ·,veeltl·r Weekly, monthly, or annual payment. ( 1) E1tee13t as 13ro11iEleEI 

~na Leglslattve Councll 
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1 in st:10seetien (3), en er 0efere tl=le last day ef April, Jt:1ly, Oete0er, and Jant:1ary, every An employer subject 

2 to the provisions of 1 5-30-202 and 15-30-203 whose total liability for withholdings during the preceding 

3 lookback period was $12,000 or greater shall file a return in ~ the form and containing ~ the 

4 information as that may be required by the department and, exsept as provided in st:10sectien (2). shall pay 

5 therewith the amount required by 15-30-202 to be deducted and withheld by the employer from wages paid 

6 during the preceding qt:1arter payroll period. The payment must be submitted on or before the date on 

7 which federal income tax weekly withholding payments are due. On or before the last day of April, July, 

8 October, and January, the employer shall file a return in the form and containing the information required 

9 by the department. Qlclarterlv The quarterly returns for employers pa•;in!J weelcly sl=lall subject to this 

10 subsection must be used to summarize and adjust payments and to request refunds of overpayments. The 

11 employer shall also file the annual statement as required by 1 5-30-207. 

12 (2) An employer subject to the provisions of 15-30-202 and 15-30-203 whose total liability for 

13 withholdings eqt:1aled er e!Eeeeded $300,000 fer tl=le preeedin§ calendar year during the preceding lookback 

14 period was less than $12,000 but greater than $499 shall remit o 1,Yeelcly monthly payment to the 

15 department for the amount required by 15-30-202 to be deducted and withheld by the employer from 

16 wages paid during the preceding ~ month. The weelcly monthly payment must be submitted on or 

17 before the date en wl=lieh federal ineeR'le tax weekly witl=ll=leldin§ payR'lents are dt:1e 15th day of the month 

18 following the payment of the wages. The employer subject to this subsection shall, on or before February 

19 28 of the year following payment of the wages, file an annual return in the form and containing the 

20 information required by the department and the annual statement required by 15-30-207. The annual 

21 returns for employers subject to this subsection must be used to summarize and adjust payments and to 

22 request refunds of overpayments. 

23 (3) J.fil If the total amount of the tax withheld by an employer under the provisions of 15-30-202 

24 upon the wages of all employees of any employer is less than $10 in eaeh qt:1arterly period ef any year, 

25 s1:1el=I eR9,:ile·11or sl=lall not 0e roqlcliroa to file tf:le qt:1arterl~1 rnt1:1rns er te A9alrn tl=le qt:1arterI.,. ,:ia·rFAonts as 

26 prei,cidea in st:10seetion (1). 0t:1t in liet:1 tAOFeef st:101=1 $500 for the preceding lookback period, the employer 

27 shall, on or before February 28 of the year succeeding that in which ~ the wages were paid, file an 

28 annual return in ~ the form as ma·; 00 required by the department, together with the annual statement 

29 required by 15-30-207, and shall at the same time pay tf:lorewitf:1 the amount required to be deducted and 

30 withheld by the employer from all wages paid during the preceding calendar year. 

~na Legislative counelt 
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8 

9 

10 
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17 
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20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

(b) An employer subject to the provisions of this subsection (3) may elect to remit monthly 

payments. If an employer elects to make monthly payments. the employer shall remit monthly payments 

during the entire year and is subject to the same interest and penalty provisions as employers subject to 

the provisions of subsection (21. 

(cl If an employer subject to the provisions of this subsection (3) does not file the annual return 

required by subsection (3)(al. the employer is subject to the payment and filing provisions of subsection 

(2) until the department determines from the employer's subsequent filing history that the employer will 

file in a timely fashion. 

(4) (a) On or before November 1 of each year. the department shall notify the employers subject 

to the provisions of this section of the employers' remittance schedules for the following calendar year 

based upon the department's review of the preceding lookback period. 

(b) A new employer or an employer with no filing history is subject to the provisions of subsection 

(2) until the department is able to determine the employer's proper remittance schedule by a review of the 

employer's first complete lookback period. 

f4Hfil. If the department has reason to believe that collection of the amount of any tax withheld is 

in jeopardy, it may proceed as provided for under 15-30-312 with respect to jeopardy assessments of 

income tax." 

Section 6. Section 39-71-2501, MCA, is amended to read: 

"39-71-2501. Definitions. As used in this part, the following definitions apply: 

(1) "Department" means the department of revenue provided for in 2-15-1301. 

12) "Employee" includes an officer, employee, or elected public official of the United States, the 

state of Montana, or any political subdivision of the United States or the state of Montana or any agency 

or instrumentality of the United States, the state of Montana, or a political subdivision of the United States 

or the state of Montana. The term "employee" also includes an officer of a corporation. 

(3) (a) "Employer" means, except as provided in subsection (3)(b), the person for whom an 

individual performs or performed any service, of whatever nature, as an employee of the person. 

(b) If the person for whom the individual performs or performed the service does not have control 

of the payment of the wages for the service, the term .:_employer.:_ means the person who has control of 

the payment of wages. 
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(4) "l!!FA13leyer's 13a','rell" FAeans wages 13aia fer each ef the ealenaar !luarters enaing March 31, 

2 June 30, Se13teFA13er 30, ans OeeeFAl3er 31 . 

3 +&l- "State fund" means the state compensation insurance fund. 

4 {e}J.fil "Tax" means the workers' compensation old fund liability tax provided for in 39-71-2503, 

5 created to address the unfunded liability for claims for injuries resulting from accidents that occurred before 

6 July 1, 1990. 

7 ++Hfil "Tax account" means the workers' compensation tax account created by 39-71-2504. 

8 000 "Wages" means all remuneration for services performed in this state by an employee for an 

9 employer, including the cash value of all remuneration paid in any medium other than cash. The term does 

10 not include remuneration paid: 

11 (a) for casual labor not in the course of the employer's trade or business performed in any calendar 

12 quarter by an employeei unless the cash remuneration paid for the service is $50 or more and the service 

13 is performed by an individual who is regularly employed by the employer to perform the service. For 

14 purposes of this subsection f8l{al- ifil, an individual is considered to be regularly employed by an employer 

1 5 during a calendar quarter only if: 

16 (i) on each of 24 days during the calendar quarter, the individual performs service not in the course 

1 7 of the employer's trade or business for the employer for some portion of the day; and 

18 (ii) the individual was regularly employed, as determined under subsection (8){al(i) (7)(a)(il. by the 

19 employer in the performance of service during the preceding calendar quarter; 

20 (b) for services not in the course of the employer's trade or business, to the extent that 

21 remuneration is paid in any medium other than cash, when the payments are in the form of lodging or meals 

22 and the payments are received by the employee at the request of and for the convenience of the employer; 

23 (c) to or for an employee as a payment for or a contribution toward the cost of any group plan or 

24 program that benefits the employee, including but not limited to life insurance, hospitalization insurance for 

25 the employee or the employee's dependents, and employees' club activities; 

26 (d) as wages or compensation, the taxation of which is prohibited by federal law." 

27 

28 Section 7. Section 39-71-2503, MCA, is amended to read: 

29 "39-71-2503. Workers' compensation old fund liability tax. (1) (a) There is imposed on each 

30 employer a workers' compensation old fund liability tax in an amount equal to 0.28%, plus the additional 
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amount of old fund liability tax provided in 39-71-2505, of the 8A'l(3Iover's 13ayroll in ttcie 13reeeElin!J ealenElar 

2 quarter, el1ee13t ttciat if an 0A=113loyer is subjeet to 1 e 3Q 2Q4 (2), ttcie tall is an aA'lount equal to Q.28%, 13lus 

3 ttcio additional aA=1ount et old funEl liability tall 13ro·;ideEl in 39 71 2eQe, of ttcie om13loyor's l')a·,roll in tAe 

4 l')reeedin!J week wages paid by the employer: 

5· (ii for the preceding payroll period for employers subject to the payment schedule contained in 

6 

7 

8 

9 

1 5-30-204( 1); 

(ii) for the 

15-30-204(21; and 

!iii) for the 

10 15-30-204I3)(a). 

preceding month for employers 

preceding year for employers 

subject to the payment schedule contained in 

subject to the payment schedule contained in 

11 (b) There is imposed on each employee, except workers engaged in the rail industry who are under 

12 the jurisdiction of the federal railroad administration, United States department of transportation, an old 

13 fund liability tax, as provided in 39-71-2505, on the employee's wages in the l')roeeding calendar quarter. 

14 Each employer making payment of wages for services performed in this state shall deduct and withhold the 

15 tax from the wages. 

16 · lei There is imposed on each business of a sole proprietor, on each subchapter S. corporation 

17 shareholder, on each partner of a partnership, and on each member or manager of a limited liability 

18 company a workers' compensation old fund liability tax, as provided in 39-71-2505, on the profit of each 

19 separate business of a sole proprietor and on the distributive share of ordinary income of each shareholder, 

20 partner, or member or manager. 

21 (di A corporate officer of a subchapter S. corporation who receives wages as an employee of the 

22 corporation shall pay the old fund liability tax on both the wages and any distributive share of ordinary 

23 income at the employee rate. The subchapter S. corporation is not liable for the tax on the corporate 

24 officer's wages. 

25 (e) A corporate officer of a closely held corporation who meets the stock ownership test under 

26 section 542(a)l2) of the Internal Revenue Code and receives wages as an employee of the corporation is 

27 required to pay the old fund liability tax only on the wages received. The corporation is not liable for the 

28 tax on the corporate officer's wages. 

29 (f) This old fund liability tax must be used to reduce the unfunded liability in the state fund incurred 

30 for claims for injuries resulting from accidents that occurred before July 1, 1990. If one or more loans or 
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1 bonds are outstanding, the legislature may not reduce the security for repayment of the outstanding loans 

2 or bonds, except that the legislature may forgive payment of a tax or reduce a tax rate for any 12-month 

3 period if the workers' compensation bond repayment account contains on the first day of that period an 

4 amount, regardless of the source, that is in excess of the reserve maintained in the account and that is 

5 equal to the amount needed to pay and dedicated to the payment of the principal, premium, and interest 

6 that must be paid during that period on the outstanding loans or bonds. 

7 (g) Each employer shall maintain the records that the department requires concerning the old fund 

8 liability tax. The records are subject to inspection by the department and its employees and agents during 

9 regular business hours. 

10 (h) An employee does not have any right of action against an employer for any money deducted 

11 and withheld from the employee's wages and paid to the state in compliance or intended compliance with 

1 2 this section. 

1 3 (i) The employer is liable to the state for any amount of old fund liability taxes, plus interest and 

14 penalty, when the employer fails to withhold from an employee's wages or fails to remit to the state the 

15 old fund liability tax required by this section. 

16 (j) A sole proprietor, subchapter S. corporation shareholder, partner of a partnership, or member 

17 or manager of a limited liability company is liable to the state for the old fund liability tax, plus interest and 

18 penalty, when the sole proprietor, shareholder, partner, or member or manager fails to remit to the state 

19 the old fund liability tax required by this section. 

20 (2) All collections of the tax must be deposited as received in the tax account. The tax is in 

21 addition to any other tax or fee assessed against persons subject to the tax. 

22 (3) (al On or before the last day of April, Jul•,, Oetober, and January, eaeh empleyer subjeet ta the 

23 tal( shall file a return in the ferrn and eontainin§ the inferrnation required by the department and, eiceept 

24 as provided in subsoetien (a)(b), pa'y' tho arneunt of tan required by this seetien te be paid on the 

25 employer's payroll for the preeeding ealendar quarter and in addition shall remit withholdiA§S fer empleyees' 

26 aid fund liability tal<es at tho same time. 

27 (b) An employer subjoet to 16 30 204 (2) shall remit ta the departrnont a weeldy payment with its 

28 weelcly withheldin§ tal< payment in tho arneunt required by subsoetion ( 1 l (al and shall remit withholdin§Js 

29 :lor employees' old fund liability tal<es at the same time. 

30 fet Tax payments and returns required by subsections (l)(al and (1)(b) must be made with the 
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returR files pursuant to 15-30-204. The department shall first credit a payment to the liability under 

2 15-30-202 and credit any remainder to the workers' compensation tax account provided in 39-71-2504. 

3 -!4)-J.Ql Tax payments due from sole proprietors, subchapter S. corporation shareholders, partners 

4 of partnerships, and members or managers of limited liability companies must be made with and at the 

5 same time as the returns filed pursuant to 15-30-144 and 15-30-241. The department shall first credit a 

6 payment to the liability under 15-30-103 or 15-30-202 and shall then credit any remainder to the workers' 

7 compensation tax account provided in 39-71-2504. 

8 (4) An employer's officer or employee with the duty to collect, account for, and pay to the 

9 department the amounts due under this section who fails to pay an amount is liable to the state for the 

10 unpaid amount and any penalty and interest relating to that amount. 

11 (5) Returns and remittances under subsection (3) and any information obtained by the department 

12 during an audit are subject to the provisions of 15-30-303, but the department may disclose the information 

13 to the department of labor and industry under circumstances and conditions that ensure the continued 

14 confidentiality of the information. 

15 (6) The department of labor and industry and the state fund shall, OR July 1, 1901, or as sooR after 

16 that Elate as possible, give the department a list of all employers having coverage under any plan 

17 administered or regulated by the department of labor and industry and the state fund. After the lists have 

18 beeR gi·teR to the ElepartmeRt, the The department of labor and industry and the state fund shall update 

19 the lists weekly. The department of labor and industry and the state fund shall provide the department with 

20 access to their computer data bases and paper files and records for the purpose of the department's 

21 administration of the tax imposed by this section. 

22 (7) The provisions of Title 15, chapter 30, not in conflict with the provisions of this part regarding 

23 administration, remedies, enforcement, collections, hearings, interest, deficiency assessments, credits for 

24 overpayment, statute of limitations, penalties, estimated taxes, and department rulemaking authority apply 

25 to the tax, to employers, to employees, to sole proprietors, to subchapter S. corporation shareholders, to 

26 partners of partnerships, to members or managers of limited liability companies, and to the department." 

27 

28 NEW SECTION. Section 8. Remittance of tax for fourth quarter of 1995 -- filing of required 

29 employer returns. Notwithstanding the provisions of [sections 1 and 61, the provisions of 15-30-204 and 

30 · 15-30-207, as they read on January 1, 1995, govern and control the payment of tax for wages paid during 
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1 1995 and the filing of all required employer returns. 

2 

3 NEW SECTION. Section 9. Codification instruction. (1) [Sections 1 and 2] are intended to be 

4 codified as an integral part of Title 15, chapter 30, part 2, and the provisions of Title 15, chapter 30, part 

5 2, apply to [sections 1 and 2]. 

6 (2) [Section 3] is intended to be codified as an integral part of Title 39, chapter 71, part 25, and 

7 the provisions of Title 39, chapter 71, part 25, apply to [section 3]. 

8 

9 NEW SECTION. Section 10. Effective date -- applicability. [This act] is effective on passage and 

1 O approval and applies to tax years beginning after December 31, 1995, and to state income withholding 

11 taxes and old fund liability taxes due for calendar year 1996 and thereafter. 

12 -END-
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HOUSE BILL NO. 293 

INTRODUCED BY REAM, VANVALKENBURG 

BY REQUEST OF THE DEPARTMENT OF REVENUE 

HB0293.03 

5 A BILL FORAN ACT ENTITLED: "AN ACT PROVIDING FOR THE MODERNIZATION OF THE STATE INCOME 

6 TAX WITHHOLD/NG AND OLD FUND LIABILITY TAX LAWS BY REQU/Rl~iG THE USE Qi; PROVIDING THE 

7 OPTION OF USING MODERN TECHNOLOGY TO FILE AND REMIT TAXES; ALIGNING THE TIMING OF 

8 PAYMENT OF WITHHOLDING TAX AND OLD FUND LIABILITY TAX WITH THE PAYMENT OF FEDERAL 

9 WITHHOLDING TAX, THUS REDUCING PAPERWORK FOR BOTH THE EMPLOYERS AND THE STATE; 

10 REDUCING THE PERIOD DURING WHICH INTEREST DOES NOT HAVE TO BE PAID ON REFUNDS OF 

11 OVERPAYMENT OF INCOME TAXES FROM 6 MONTHS TO 45 DAYS; AMENDING SECTIONS 15-30-149, 

12 Hi 1 802, 15-30-201, 15-30-204, 39-71-2501, AND 39-71-2503, MCA; AND PROVIDING AN IMMEDIATE 

13 EFFECTIVE DATE AND AN APPLICABILITY DATE." 

14 

15 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

16 

17 NEW SECTION. Section 1. Talleo te lie paid aRd FetUFFIO te lie filed l!y eleetFeFtie ELECTRONIC 

18 funds transfer and electronic reporting -- EMPLOYER OPTION. (1) UAless aA eA1ple>y·er has fileEl the 

19 eleetieA pre..-ided fer iA suBseetieA (2), all tax pa•;FABAts required B'f 1 !i ao 204 A'1USt BB A'1ade By eleetreAie 

20 fuAds traAsfer, as defiAed iA 1 !i 1 801, if the eFAp/e,rer's withAeldiAg tax liaBility fer the prneediAg leekBael( 

21 peried: 

22 (a) eAdiAg d1,1Ae ao, 199!i, was $100,000 er greater; 

23 (B) eAdiAg d1,1Ae ao, 1 996, was $12,000 er greater; 

24 (el eAaiAg d1,1Ae ao, 1997, aRd tAernafter was $!i00 er greater. 

25 f-2t An employer, within 30 days of notification of the employer's remittance schedule as required 

26 by 15-30-204, may elect to BB 01,empt freFA tAe eleetreAie pa•,'FA8At aRd filiA!l req1,1iremeAtS REMIT AND 

27 FILE STATE INCOME TAX WITHHOLDING AND OLD FUND LIABILITY TAX ELECTRON/CALLY. An election 

28 form must be provided with the notification of the employer's remittance schedule and, when returned to 

29 the department, is valid for the next 12 months. AN EMPLOYER MAY CANCEL THE ELECTION PROVIDED 

30 IN THIS SECTION BY PROVIDING WRITTEN NOTICE OF THE CANCELLATION TO THE DEPARTMENT. 
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1 ~ill An employer rn~uireEI WHO ELECTS pursuant to subsection ( 1 l to remit tax payments 

2 through electronic funds transfer shall electronically submit the returns required by 15-30-204 to the 

3 department in a format established and approved by the department. 

4 (41 /\n em13loyer not subjeet to ti'lo 13rovisiono of oul9seetion (11 may eleet to rnmit tax 13ayments 

5 and file returns eleetronieally b·; notifying ti'le Ele13artment 19-; ~oeember 1 of tAe year 13rior to tlcle year in 

6 .,.,,lclieA eleetronie 13a.,.ment anEI filings are to 19e maele. Tlcle eleetion is for tAe entire ealenelor year, ans ti'le 

7 em13loyer si'lall eom13ly witA ti'le ·rearl·r remittanee selcleaule as 13ro-.·iaea in 16 30 204. 

8 

9 NEW SECTION. Section 2. Signature alternatives for electronically filed returns. For purposes of 

1 0 this part, the director of revenue may prescribe, by rule, methods for the signing, subscribing, or verifying 

11 of the electronically filed tax returns required to be filed by this part. Returns electronically filed in 

1 2 accordance with the methods adopted by rule have the same validity and consequences as physical forms 

13 signed by a taxpayer. 

14 

15 NEW SECTION. Section 3. Remittance of old fund liability tax. An employer who is not required 

16 to withhold wages pursuant to 15-30-202 but who had an old fund liability tax obligation under 

17 39-71-2503 during the preceding lookback period, as defined in 15-30-201, is subject to the same 

18 remittance schedules and filing requirements provided in 15-30-204 as employers paying wages subject 

19 to state income tax withholding under 15-30-202. 

20 

21 SeotioR 4. Seetion 16 1 802, MG/\, is amenaea to reaa: 

22 "16 1 802. Ta11es te be 13aid b•/ eleetFoRie fuRds tFaRSfoF limitatieR. All ta11es 1 exeest ti'le state 

23 ineeme witAAelElin!l tm< ans ti'le els funs lial9ility tai< 13ro,1iaea for in 16 30 204 ans 39 71 2e03, sue ti'le 

24 state must 19e 13aia b'f eloetrenio tunas transfer wi'lono·,or tAe amount sue is $600,000 er greater. 

25 Wi'lonovor ti'lo 13a1;mont of taueo is ro~uiroa to 190 maao by• eleotronio tunas transfer unaer tlclis seetion and 

26 ti'lo Eluo Elate falls on a Saturaay•, Sunaa·,1 , or legal i'loliaay, ti'le 13ayment may 19e maae on tlcle fiFst business 

27 Ela·; tlclereafter after the Elue Elate." 

28 

29 Section 4. Section 1 5-30-201, MCA, is amended to read: 

30 "15-30-201. Definitions. When used in 15-30-201 through 15-30-209, the following definitions 
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apply: 

2 ( 1) "Agricultural labor" includes all services performed on a farm or ranch in connection with 

3 cultivating the soil or in connection with raising or harvesting any agricultural or horticultural commodity, 

4 including the raising, shearing, feeding, caring for, training, and management of livestock, bees, poultry, 

5 and fur-bearing animals and wildlife. 

6 12) "Employee" includes an officer, employee, or elected public official of the United States, the 

7 state of Montana, or any political subdivision theFeef of the state or any agency or instrumentality of the 

8 United States, the state of Montana, or a political subdivision theFeef of the state. The term "employee" 

9 also includes an officer of a corporation. 

10 (3) "Employer" means the person for whom an individu.al performs or performed any service, of 

11 whatever nature, as an employee of the person; except that if the person for whom the individual performs 

12 or performed the service does not have control of the payment of the wages for the service, the term 

13 "employer" means the person having control of the payment of wages. 

14 (4) "Lookback period" means the 12-month period ending the preceding June 30. 

15 f4Hfil "Wages" means all remunerationL fother than fees paid to a public official+, for services 

16 performed by an employee for ms the employer, including the cash value of all remuneration paid in any 

17 medium other than cash, except that the term does not include remuneration paid: 

18 (a) for active service as a member of the regular armed forces of the United States, as defined in 

19 10 u.s.c. 101(33); 

20 (b) for agricultural labor as defiAed iA subseetieA (1); 

21 (c) for domestic service in a private home, local college club, or local chapter of a college fraternity 

22 or sorority; 

23 (d) for casual labor not in the course of the employer's trade or business performed in any calendar 

24 quarter by an employeeL unless the cash remuneration paid for the service is $50 or more and the service 

25 is performed by an individual who is regularly employed by the employer to perform the service. For 

26 purposes of this subsection~ !Ql, an individual is considered to be regularly employed by an employer 

27 during a calendar quarter only if: 

28 (i) on each of 24 days during a quarterL the individual performs service not in the course of the 

29 employer's trade or business for the employer for some portion of the day; and 

30 (iii the individual was regularly employed, fas determined under subsection (4)(d)(i)) (5)(d)(i). by the 
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1 employer in the performance of service during the preceding calendar quarter; 

2 (e) for services by a citizen or resident of the United States for a foreign government or an 

3 international organization; 

4 (f) for services performed by a-4,ily- an ordained, commissioned, or licensed minister of a church 

5 in the exercise of i'lis the ministry or by a member of a religious order in the exercise of duties required by 

6 the order; 

7 (g) (i) for services performed by an individual under the age of 18 in the delivery or distribution of 

8 newspapers or shopping news, not including delivery or distribution to any point for subsequent delivery 

9 or distribution; or 

10 (ii) for services performed by an individual in and at the time of the sale of newspapers or magazines 

11 to ultimate consumers under an arrangement under which the newspapers or magazines are to be sold by 

12 Aim the individual at a fixed price, i'lis the individual's compensation being based on the retention of the 

13 excess of the price over the amount at which the newspapers or magazines are charged te-ffiffi, whether 

14 or not Re the individual is guaranteed a minimum amount of compensation for the service or is entitled to 

1 5 be credited with the unsold newspapers or magazines turned back; 

16 (h) for services not in the course of the employer's trade or business to the extent paid in any 

1 7 medium other than cash when the payments are in the form of lodgings or meals and the services are 

18 received by the employee at the request of and for the convenience of the employer; 

19 (i) to or for an employee as a payment for or a contribution toward the cost of any group plan or 

20 program WflieA that benefits the employee, including but not limited to life insurance, hospitalization 

21 insurance for the employee or dependents, and employees' club activities; 

22 (j) for national guard and reserve training as provided in 5 U.S.C. 5517(d); 

23 (kl as tips, in accordance with section 3402(k) of the Internal Revenue Code of 1954, as amended 

24 and applicable on January 1, 1983, received by persons for services rendered by them to patrons of 

25 premises licensed to provide food, beverage, or lodging; 

26 (I) by an employer for dependent care assistance actually provided to or on behalf of an employee 

27 and for which a credit is allowed under 15-30-186 or 15-31-131, subject to the limitations provided in 

28 section 129(b) of the Internal Revenue Code as it read on January 1, 1989. (Subsection ~ ifilill 

29 terminates on occurrence of contingency--sec. 3, Ch. 634, L. 1983.)" 

30 
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Section 5. Section 15-30-204, MCA, is amended to read: 

2 "15-30-204. G1:1arterl•r er weekl•/ Weekly. monthly, or annual payment. ( 1) E1Eee13t as i:irovided 

3 iA susseetieA (al, OA or Before tAe last day ef A13ril, duly, Ooteser, aAd daAuary, every An employer subject 

4 to the provisions of 15-30-202 and 15-30-203 whose total liability for withholdings during the preceding 

5 lookback period was $12,000 or greater shall file a return in S\:leR the form and containing S\:leR the 

6 information as that may be required by the department and, e1rne13t as 13revided iA susseotieA (21, shall pay 

7 tAere•..,.itA the amount required by 15-30-202 to be deducted and withheld by the employer from wages paid 

8 during the preceding Etuarter payroll period. The payment must be submitted on or before the date on 

9 which federal income tax weekly withholding payments are due. On or before the last day of April, July, 

10 October, and January, the employer shall file a return in the form and containing the information required 

11 by the department. Quarterly The quarterly returns for employers i:iaviAg weekly sAall subject to this 

12 · subsection must be used to summarize and adjust payments and to request refunds of overpayments. The 

13 employer shall also file the annual statement as required by 15-30-207. 

14 (2) An employer subject to the provisions of 15-30-202 and 15-30-203 whose total liability for 

15 withholdings eEtualed or e1Eeeedod $aOO,OOO for tAe presediAg ealeAdar year during the preceding lookback 

16 period was less than $12,000 but greater than $499 shall remit a weelEly monthly payment to the 

17 department for the amount required by 15-30-202 to be deducted and withheld by the employer from 

18 wages paid during the preceding week month. The weekly monthly payment must be submitted on or 

19 before the date eA '•'•'AieA federal iAoeme talE weekly witAAeldiAg payFAeAts are due 15th day of the month 

20 following the payment of the wages. The employer subject to this subsection shall, on or before February 

21 28 of the year following payment of the wages, file an annual return in the form and containing the 

22 information required by the department and the annual statement required by 15-30-207. The annual 

23 returns for employers subject to this subsection must be used to summarize and adjust payments and to 

24 request refunds of overpayments. 

25 (3) i.!!l If the total amount of the tax withheld by an employer under the provisions of 15-30-202 

26 upon the wages of all employees of any employer is less than $10 iA eaeA Etuarterly f) □ riod of aAy year, 

27 SUSA Omf)loyer SAall Aet 80 FeEtuired te file lAO EtUarterly retl:IFAS or ta make tAB E!UBFterly 13aym□AtS as 

28 13re¥ided iA sullseatieA ( 11, llut iA lieu tAereef susA $500 for the preceding lookback period, the employer 

29 shall, on or before February 28 of the year succeeding that in which 51:!eR the wages were paid, file an 

30 annual return in~ the form as may· Ile required by the department, together with the annual statement 
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1 required by 15-30-207, and shall at the same time pay tlclere·,¥itA the amount required to be deducted and 

2 withheld by the employer from all wages paid during the preceding calendar year. 

3 (b) An employer subiect to the provisions of this subsection (3) may elect to remit monthly 

4 payments. If an employer elects to make monthly payments, the employer shall remit monthly payments 

5 during the entire year and is subject to the same interest and penalty provisions as employers subject to 

6 the provisions of subsection (2). 

7 (c) If an employer subject to the provisions of this subsection (3) does not file the annual return 

8 required by subsection (3)(a), the employer is subject to the payment and filing provisions of subsection 

9 (2) until the department determines from the employer's subsequent filing history that the employer will 

10 file in a timely fashion. 

11 (4) (a) On or before November 1 of each year, the department shall notify the employers subject 

12 to the provisions of this section of the employers' remittance schedules for the following calendar year 

13 based upon the department's review of the preceding lookback period. 

14 (b) A new employer or an employer with no filing history is subject to the provisions of subsection 

15 12) until the department is able to determine the employer's proper remittance schedule by a review of the 

16 employer's first complete lookback period. 

17 f4Hfil If the department has reason to believe that collection of the amount of any tax withheld is 

18 in jeopardy, it may proceed as provided for under 15-30-312 with respect to jeopardy assessments of 

1 9 income tax." 

20 

21 Section 6. Section 39-71-2501, MCA, is amended to read: 

22 "39-71-2501. Definitions. As used in this part, the following definitions apply: 

23 ( 1) "Department" means the department of revenue provided for in 2-15-1301. 

24 (2) "Employee" includes an officer, employee, or elected public official of the United States, the 

25 state of Montana, or any political subdivision of the United States or the state of Montana or any agency 

26 or instrumentality of the United States, the state of Montana, or a political subdivision of the United States 

27 or the state of Montana. The term "employee" also includes an officer of a corporation. 

28 (3) (a) "Employer" means, except as provided in subsection (3)(b), the person for whom an 

29 individual performs or performed any service, of whatever nature, as an employee of the person. 

30 (b) If the person for whom the individual performs or performed the service does not have control 

~na Leo/stative counelt 
- 6 - HB 293 



54th Legislature HB0293.03 

1 of the payment of the wages for the service, the term _::employer_:: means the person who has control of 

2 the payment of wages. 

3 (4) "E;FR13loyer's J30'fFOII" FReans wa€Jes 13aid for oael'l ef tl'le ealenaar tjuarters enElin§ Marel'l 31, 

4 June 30, Se13teFR0er 30, anEI E>eeen,13er 31. 

5 «» "State fund" means the state compensation insurance fund. 

6 fetifil. "Tax" means the workers' compensation old fund liability tax provided for in 39-71-2503, 

7 created to address the unfunded liability for claims for injuries resulting from accidents that occurred before 

8 July 1, 1990. 

9 f-7+_{.fil "Tax account" means the workers' compensation tax account created by 39-71-2504. 

10 f8l-ill "Wages" means all remuneration for services performed in this state by an employee for an 

11 employer, including the cash value of all remuneration paid in any medium other than cash. The term does 

12 not include remuneration paid: 

13 (a) for casual labor not in the course of the employer's trade or business performed in any calendar 

14 quarter by an employee, unless the cash remuneration paid for the service is $ 50 or more and the service 

15 is performed by an individual who is regularly employed by the employer to perform the service. For 

16 purposes of this subsection f8l-fal- .@L an individual is considered to be regularly employed by an employer 

17 during a calendar quarter only if: 

18 (i) on each of 24 days during the calendar quarter, the individual performs service not in the course 

19 of the employer's trade or business for the employer for some portion of the day; and 

20 (ii) the individual was regularly employed, as determined under subsection (8)(a)(i) (7)(a)(i), by the 

21 employer in the performance of service during the preceding calendar quarter; 

22 (bl for services not in the course of the employer's trade or business, to the extent that 

23 remuneration is paid in any medium other than cash, when the payments are in the form of lodging or meals 

24 and the payments are received by the employee at the request of and for the convenience of the employer; 

25 (c) to or for an employee as a payment for or a contribution toward the cost of any group plan or 

26 program that benefits the employee, including but not limited to life insurance, hospitalization insurance for 

27 the employee or the employee's dependents, and employees' club activities; 

28 (d) as wages or compensation, the taxation of which is prohibited by federal law." 

29 

30 Section 7. Section 39-71-2503, MCA, is amended to read: 
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"39-71-2503. Workers' compensation old fund liability tax. (11 (al There is imposed on each 

2 employer a workers' compensation old fund liability tax in an amount equal to 0.28%, plus the additional 

3 amount of old fund liability tax provided in 39-71-2505, of the emple)·er's pa)•rell iA tl=!e preeeaiAg ealeAaar 

4 Ejlclarter, eimept tl=!at if an emplo•,•or is SlclBjoot to 1 !i 30 204 {2), tl=!e talE is an amelclnt BEjlclal to 0.28%, pllcls 

5 tRe aaaitional amelclnt ef old flclna liaeility tan pro~·ided iA 39 71 2e0!i, of tRe employer's 13ayroll in tRe 

6 13reeeaing weelc wages paid by the employer: 

7 (i) for the preceding payroll period for employers subject to the payment schedule contained in 

8 15-30-204( 1 l: 

9 (ii) for the preceding month for employers subject to the payment schedule contained in 

1 0 15-30-204(2): and 

11 (iii) for the preceding year for employers subject to the payment schedule contained in 

12 15-30-204(3)(a). 

13 (bl There is imposed on each employee, except workers engaged in the rail industry who are under 

14 the jurisdiction of the federal railroad administration, United States department of transportation, an old 

15 fund liability tax, as provided in 39-71-2505, on the employee's wagen in tRe 13reeeaing ealendar Ejlclarter. 

16 Each employer making payment of wages for services performed in this state shall deduct and withhold the 

17 tax from the wages. 

18 (cl There is imposed on each business of a sole proprietor, on each subchapter S. corporation 

19 shareholder, on each partner of a partnership, and on each member or manager of a limited liability 

20 company a workers' compensation old fund liability tax, as provided in 39-71-2505, on the profit of each 

21 separate business of a sole proprietor and on the distributive share of ordinary income of each shareholder, 

22 partner, or member or manager. 

23 (dl A corporate officer of a subchapter S. corporation who receives wages as an employee of the 

24 corporation shall pay the old fund liability tax on both the wages and any distributive share of ordinary 

25 income at the employee rate. The subchapter S. corporation is not liable for the tax on the corporate 

26 officer's wages. 

27 (e) A corporate officer of a closely held corporation who meets the stock ownership test under 

28 section 542(al(2l of the Internal Revenue Code and receives wages as an employee of the corporation is 

29 required to pay the old fund liability tax only on the wages received. The corporation is not liable for the 

30 tax on the corporate officer's wages. 
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(f) This old fund liability tax must be used to reduce the unfunded liability in the state fund incurred 

2 for claims for injuries resulting from accidents that occurred before July 1, 1990. If one or more loans or 

3 bonds are outstanding, the legislature may not reduce the security for repayment of the outstanding loans 

4 or bonds, except that the legislature may forgive payment of a tax or reduce a tax rate for any 12-month 

5 period if the workers' compensation bond repayment account contains on the first day of that period an 

6 amount, regardless of the source, that is in excess of the reserve maintained in the account and that is 

7 equal to the amount needed to pay and dedicated to the payment of the principal, premium, and interest 

8 that must be paid during that period on the outstanding loans or bonds. 

9 (g) Each employer shall maintain the records that the department requires concerning the old fund 

10 liability tax. The records are subject to inspection by the department and its employees and agents during 

11 regular business hours. 

12 (h) An employee does not have any right of action against an employer for any money deducted 

13 and withheld from the employee's wages and paid to the state in compliance or intended compliance with 

14 this section. 

15 (i) The employer is liable to the state for any amount of old fund liability taxes, plus interest and 

16 penalty, when the employer fails to withhold from an employee's wages or fails to remit to the state the 

17 old fund liability tax required by this section. 

18 (j) A sole proprietor, subchapter S. corporation shareholder, partner of a partnership, or member 

19 or manager of a limited liability company is liable to the state for the old fund liability tax, plus interest and 

20 penalty, when the sole proprietor, shareholder, partner, or member or manager fails to remit to the state 

21 the old fund liability tax required by this section. 

22 (2) All collections of the tax must be deposited as received in the tax account. The tax is in 

23 addition to any other tax or fee assessed against persons subject to the tax. 

24 (3) {a) OR er 13efere Hie last Ela•( sf /\J:Jril, J1:1lv, Oetel3er, aREI JaR1:1ar>;, eaeJct eFRpleyer sul3jeet ts tJcte 

25 tall SRall file a return iA tRe ferFR aAEI 88RtaiRiRg tRe iRferFRatiSR reei1:1iree By tR8 ElepartFReRt aREI, 8lE60J:)t 

26 as pre\1ieee iR sul3seetieR (:3)113), J:18'( tJcte aFReuRt sf tall reeiuiree 13y tJctis sestieR ts 130 J:)aie SR tJcte 

27 eFAJ:)leyer's J:)ayrell fer tJcte preseEliRg saleRElar eiuarter aREI iR aEIElitieR sJctall reFAit witt11:lelEliRgs fer BFAJ:Jlevees' 

28 ale f1:1REI lial3ility talles at tJcte saFAe tiFRe. 

29 (13) AR eFRJ:)leyer sul3jeet ta 1 e aQ 2Q1 (2) sAall reFAit ts tJcte EleJ:)artFAent a weel(l•f J3a1fFAeAt witJct its 

30 weeld1• witJctl:lelEliRg tall pa•,'FABRt iR ti:le aFReuRt reeiuiroe 13y sul3seetieR I 1 )(al aREI sJctall roFAit v,•itJctl:lelEliRgs 
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1 for eml)layees' old ft1Ad liaeilit'f tanes at the saFAe tiFAB. 

2 ~ Tax payments and returns required by subsections (1 )(a) and (1 )lb) must be made with the 

3 return filed pursuant to 1 5-30-204. The department shall first credit a payment to the liability under 

4 15-30-202 and credit any remainder to the workers' compensation tax account provided in 39-71-2504. 

5 feH.hl Tax payments due from sole proprietors, subchapter S. corporation shareholders, partners 

6 of partnerships, and members or managers of limited liability companies must be made with and at the 

7 same time as the returns filed pursuant to 15-30-144 and 15-30-241. The department shall first credit a 

8 payment to the liability under 15-30-103 or 15-30-202 and shall then credit any remainder to the workers' 

9 compensation tax account provided in 39-71-2504. 

10 (4) An employer's officer or employee with the duty to collect, account for, and pay to the 

11 department the amounts due under this section who fails to pay an amount is liable to the state for the 

1 2 unpaid amount and any penalty and interest relating to that amount. 

13 (5) Returns and remittances under subsection (3) and any information obtained by the department 

14 during an audit are subject to the provisions of 15-30-303, but the department may disclose the information 

1 5 to the department of labor and industry under circumstances and conditions that ensure the continued 

16 confidentiality of the information. 

17 (6) The department of labor and industry and the state fund shall, BA Jtily 1, 1991, er as seen after 

18 tl:1at date as l)Bssible, give the department a list of all employers having coverage under any plan 

19 administered or regulated by the department of labor and industry and the state fund. After the lists have 

20 seen !liYeA te the elal)artFAont, tho The department of labor and industry and the state fund shall update 

21 the lists weekly. The department of labor and industry and the state fund shall provide the department with 

22 access to their computer data bases and paper files and records for the purpose of the department's 

23 administration of the tax imposed by this section. 

24 (7) The provisions of Title 15, chapter 30, not in conflict with the provisions of this part regarding 

25 administration, remedies, enforcement, collections, hearings, interest, deficiency assessments, credits for 

26 overpayment, statute of limitations, penalties, estimated taxes, and department rulemaking authority apply 

27 to the tax, to employers, to employees, to sole proprietors, to subchapter S. corporation shareholders, to 

28 partners of partnerships, to members or managers of limited liability companies, and to the department." 

29 

30 SECTION 8. SECTION 15-30-149, MCA, IS AMENDED TO READ: 
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"15-30-149. Credits and refunds -- period of limitations. ( 1 ) If the department discovers from the 

2 examination of a return or upon claim duly filed by a taxpayer or upon final judgment of a court that the 

3 amount of income tax collected is in excess of the amount due or that any penalty or interest was 

4 erroneously or illegally collected, the amount of the overpayment must be credited against any income tax, 

5 penalty, or interest then due from the taxpayer and the balance of the excess must be refunded to the 

6 taxpayer. 

7 (2) (a) A credit or refund under the provisions of this section may be allowed only if, prior to the 

8 expiration of the period provided by 15-30-146 and 15-30-147, the taxpayer files a claim or the department 

9 determines there has been an overpayment. 

10 (b) If an overpayment of tax results from a net operating loss carryback, the overpayment may be 

11 refunded or credited within the period that expires on the 15th day of the 40th month following the close 

12 of the taxable year of the net operating loss if that period expires later than 5 years from the due date of 

13 the return for the year to which the net operating loss is carried back. 

14 (3) Within 6 months after a claim for refund is filed, the department shall examine the claim and 

1 5 either approve or disapprove it. If the claim is approved, the credit or refund must be made to the taxpayer 

16 within 60 days after the claim is approved. If the claim is disallowed, the department shall notify the 

17 taxpayer and a review of the determination of the department may be pursued as provided in 15-1-211. 

18 (4) Interest is allowed on overpayments at the same rate as charged on delinquent taxes. Interest 

19 is payable from the due date of the return or from the date of the overpayment, whichever date is later, 

20 to the date the department approves refunding or crediting of the overpayment. With respect to tax paid 

21 by withholding or by estimate, the date of overpayment is the date on which the return for the taxable year 

22 was due. Interest does not accrue on an overpayment if the taxpayer elects to have it applied to the 

23 taxpayer's estimated tax for the succeeding taxable year. Interest does not accrue during any period the 

24 processing of a claim for refund is delayed more than 30 days by reason of failure of the taxpayer to furnish 

25 information requested by the department for the purpose of verifying the amount of the overpayment. 

26 Interest is not allowed if: 

27 (a) the overpayment is refunded within 6 meAtRs 45 days from the date the return is due or the 

28 date the return is filed, whichever date is later; 

29 (b) the overpayment results from the carryback of a net operating loss; or 

30 (c) the amount of interest is less than $1. 
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1 (5) An overpayment not made incident to a bona fide and orderly discharge of an actual income 

2 tax liability or one reasonably assumed to be imposed by this law is not considered an overpayment with 

3 respect to which interest is allowable." 

4 

5 NEW SECTION. Section 9. Remittance of tax for fourth quarter of 1995 -- filing of required 

6 employer returns. Notwithstanding the provisions of [sections 1 and 61, the provisions of 15-30-204 and 

7 15-30-207, as they read on January 1, 1995, govern and control the payment of tax for wages paid during 

8 1995 and the filing of all required employer returns. 

9 

10 NEW SECTION. Section 10. Codification instruction. (1) [Sections 1 and 2] are intended to be 

11 codified as an integral part of Title 15, chapter 30, part 2, and the provisions of Title 15, chapter 30, part 

12 2, apply to [sections 1 and 2]. 

13 (2) [Section 31 is intended to be codified as an integral part of Title 39, chapter 71, part 25, and 

14 the provisions of Title 39, chapter 71, part 25, apply to [section 3]. 

15 

16 NEW SECTION. Section 11. Effective date -- applicability. [This act) is effective on passage and 

17 approval and applies to tax years beginning after December 31, 1995, and to state income withholding 

18 taxes and old fund liability taxes due for calendar year 1996 and thereafter. 

19 -END-
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SENATE STANDING COMMITTEE REPORT 

MR. PRESIDENT: 

Page 1 of 1 
April 4, 1995 

We, your committee on Taxation having had under consideration 
HB 293 (third reading copy -- blue), respectfully report that HB 
293 be amended as follows and as so amended be concurred 

Signed:_,..e... __ ____,,__...,A-~--=~'-'-=<--"'--"'--l--~~ 
Chair 

That such amendments read: 

1. Page 5, line 16. 
Strike: "$499" 
Insert: "$1,199" 

2. Page 5, line 28. 
strike: "$500" 
Insert: "$1,200" 

-END-

Coord. 
of Senate 

V¼,V«lf. ,~i 
Senator Carryingill · SENATE 
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HOUSE BILL NO. 293 

INTRODUCED BY REAM, VANVALKENBURG 

BY REQUEST OF THE DEPARTMENT OF REVENUE 

HB0293.04 

5 A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR THE MODERNIZATION OF THE STATE INCOME 

6 TAX WITHHOLDING AND OLD FUND LIABILITY TAX LAWS BY REQUIRl~lG THE USE m: PROVIDING THE 

7 OPTION OF USING MODERN TECHNOLOGY TO FILE AND REMIT TAXES; ALIGNING THE TIMING OF 

8 PAYMENT OF WITHHOLDING TAX AND OLD FUND LIABILITY TAX WITH THE PAYMENT OF FEDERAL 

9 WITHHOLDING TAX, THUS REDUCING PAPERWORK FOR BOTH THE EMPLOYERS AND THE STATE; 

10 REDUCING THE PERIOD DURING WHICH INTEREST DOES NOT HAVE TO BE PAID ON REFUNDS OF 

11 OVERPAYMENT OF INCOME TAXES FROM 6 MONTHS TO 45 DAYS; AMENDING SECTIONS 15-30-149 

12 Hi 1 802, 15-30-201, 15-30-204, 39-71-2501, AND 39-71-2503, MCA;AND PROVIDING AN IMMEDIATE 

13 EFFECTIVE DATE AND AN APPLICABILITY DATE." 

14 

15 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

16 

17 NEW SECTION. Section 1. Ta11es te ee paid aRd FetUFRS ta ee filed 9'/ eleetF8Ri8 ELECTRONIC 

18 funds transfer and electronic reporting -- EMPLOYER OPTION. ( 1) Unless an eR1ployor has files the 

19 elostion pro 1,1i000 for in sul3seetion (21, all tm< pa•,•ments re111:1iroa ev 1 Ii ao 204 must be maao e•,· eleetronie 

20 tunas trans#er, as aofinoa in 1 e 1 801, if tl'le eR1plo'l'or's witRRolain!J taJ1 liaeility for tl'le preeeelin!I lookl3aelc 

21 perioel: 

22 (al onain!I dune ao, 1QQG, was $100,000 or §reater; 

23 (el enain!I dune ao, 1998, was $12,000 or !!Feater; 

24 (el ondin!J dune ao, 1997, ana thereafter .... as $GOO or !Jreater. 

25 f-2} An employer, within 30 days of notification of the employer's remittance schedule as required 

26 by 15-30-204, may elect to 13e e110R1pt from tt:le oleetronie pa•t'A1ent ana rnn!! reEtuirernents REMIT AND 

27 FILE STATE INCOME TAX WITHHOLDING AND OLD FUND LIABILITY TAX ELECTRONICALLY. An election 

28 form must be provided with the notification of the employer's remittance schedule and, when returned to 

29 the department, is valid for the next 12 months. AN EMPLOYER MAY CANCEL THE ELECTION PROVIDED 

30 IN THIS SECTION BY PROVIDING WRITTEN NOTICE OF THE CANCELLATION TO THE DEPARTMENT. 
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~ill An employer required WHO ELECTS pursuant to subsection (1) to remit tax payments 

2 through electronic funds transfer shall electronically submit the returns required by 1 5-30-204 to the 

3 department in a format established and approved by the department. 

4 ( 4) An effil')leyer net susjest te the 13reYisiens ef subsection { 1) ffiay eleet te reffiit ta>< JJayffients 

5 and file returns eleetrenieally by netifyin9 the del')artFAent b',' DeeeFAber 1 ef the year wier te the year in 

6 whieh eleetrenie pa'(FAent and filings are te be FAade. The eleetien is fer the entire ealendar year, and the 

7 eFAJJlever shall eeFApl•r with the vearlv remittanee schedule as JJreYided in 1 e ao 204. 

8 

9 NEW SECTION. Section 2. Signature alternatives for electronically filed returns. For purposes of 

1 O this part, the director of revenue may prescribe, by rule, methods for the signing, subscribing, or verifying 

11 of the electronically filed tax returns required to be filed by this part. Returns electronically filed in 

12 accordance with the methods adopted by rule have the same validity and consequences as physical forms 

1 3 signed by a taxpayer. 

14 

15 NEW SECTION. Section 3. Remittance of old fund liability tax. An employer who is not required 

16 to withhold wages pursuant to 15-30-202 but who had an old fund liability tax obligation under 

17 39-71-2503 during the preceding lookback period, as defined in 15-30-201, is subject to the same 

18 remittance schedules and filing requirements provided in 15-30-204 as employers paying wages subject 

19 to state income tax withholding under 1 5-30-202. 

20 

21 Seetien 4. Seetien 1 e 1 802, MG/I., is amended te read: 

22 °1 Ii 1 8Q2, Ta11ee te he Jlaid h•t eleetrenie funde transfer lifflitetion. /'.II ta11es, e,rne13t the state 

23 ineeFAe ,,..,ithheldinEJ ta11 and the old fund liability ta11 arevided fer in 1 e ao 204 and 39 71 2e0a, due the 

24 state FAUSt se J)aiEI B'J' eleetrenie funds transfer whenever the affieunt due is $ !i00,000 er 9reater. 

25 Whene·,er the J)a'fFAent of taMes is required to be ffiade by eleetrenie tunas transfer unaer this seetien and 

26 the sue sate falls en a Saturaay, Sunaay, er le9al heliaa•r, the pavment FABY be FAade en the first business 

27 day thereafter after the Elue elate."' 

28 

29 Section 4. Section 15-30-201, MCA, is amended to read: 

30 .. 15-30-201. Definitions. When used in 15-30-201 through 15-30-209, the following definitions 
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apply: 

2 ( 1) "Agricultural labor" includes all services performed on a farm or ranch in connection with 

3 cultivating the soil or in connection with raising or harvesting any agricultural or horticultural commodity, 

4 including the raising, shearing, feeding, caring for, training, and management of livestock, bees, poultry, 

5 and fur-bearing animals and wildlife. 

6 (2) "Employee" includes an officer, employee, or elected public official of the United States, the 

7 state of Montana, or any political subdivision thereat of the state or any agency or instrumentality of the 

8 United States, the state of Montana, or a political subdivision thereof of the state. The term "employee" 

9 also includes an officer of a corporation. 

10 (3) "Employer" means the person for whom an individual performs or performed any service, of 

11 whatever nature, as an employee of the person; except that if the person for whom the individual performs 

12 or performed the service does not have control of the payment of the wages for the service, the term 

13 "employer" means the person having control of the payment of wages. 

14 (4) "Look back period" means the 12-month period ending the preceding June 30. 

15 -!4-H.fil "Wages" means all remuneration, father than fees paid to a public official}, for services 

16 performed by an employee for Ai& the employer, including the cash value of all remuneration paid in any 

17 medium other than cash, except that the term does not include remuneration paid: 

18 (a) for active service as a member of the regular armed forces of the United States, as defined in 

19 10U.S.C.101(33); 

20 (b) for agricultural labor as elefineel in s1,10seotion ( 1 ); 

21 (cl for domestic service in a private home, local college club, or local chapter of a college fraternity 

22 or sorority; 

23 (d) for casual labor not in the course of the employer's trade or business performed in any calendar 

24 quarter by an employee, unless the cash remuneration paid for the service is $50 or more and the service 

25 is performed by an individual who is regularly employed by the employer to perform the service. For 

26 purposes of this subsection 44-+fe.t @, an individual is considered to be regularly employed by an employer 

27 during a calendar quarter only if: 

28 (i) on each of 24 days during a quarter, the individual performs service not in the course of the 

29 employer's trade or business for the employer for some portion of the day; and 

30 (ii) the individual was regularly employed, fas determined under subsection (4IIel)(i)) (5)(d)(i), by the 
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employer in the performance of service during the preceding calendar quarter; 

2 (e) for services by a citizen or resident of the United States for a foreign government or an 

3 international organization; 

4 (f) for services performed by a--ettly an ordained, commissioned, or licensed minister of a church 

5 in the exercise of hi5 the ministry or by a member of a religious order in the exercise of duties required by 

6 the order; 

7 (g) (i) for services performed by an individual under the age of 18 in the delivery or distribution of 

8 newspapers or shopping news, not including delivery or distribution to any point for subsequent delivery 

9 or distribution; or 

1 0 (ii) for services performed by an individual in and at the time of the sale of newspapers or magazines 

11 to ultimate consumers under an arrangement under which the newspapers or magazines are to be sold by 

12 ffiffi the individual at a fixed price, hi5 the individual's compensation being based on the retention of the 

13 excess of the price over the amount at which the newspapers or magazines are charged te-flim, whether 

14 or not !=le the individual is guaranteed a minimum amount of compensation for the service or is entitled to 

15 be credited with the unsold newspapers or magazines turned back; 

16 (h) for services not in the course of the employer's trade or business to the extent paid in any 

17 medium other than cash when the payments are in the form of lodgings or meals and the services are 

18 received by the employee at the request of and for the convenience of the employer; 

19 (i) to or for an employee as a payment for or a contribution toward the cost of any group plan or 

20 program WAieR that benefits the employee, including but not limited to life insurance, hospitalization 

21 insurance for the employee or dependents, and employees' club activities; 

22 (j) for national guard and reserve training as provided in 5 U.S.C. 5517(d); 

23 (k) as tips, in accordance with section 3402(k) of the Internal Revenue Code of 1954, as amended 

24 and applicable on January 1, 1983, received by persons for services rendered by them to patrons of 

25 premises licensed to provide food, beverage, or lodging; 

26 (I) by an employer for dependent care assistance actually provided to or on behalf of an employee 

27 and for which a credit is allowed under 15-30-186 or 15-31-131, subject to the limitations provided in 

28 section 129(b) of the Internal Revenue Code as it read on January 1, 1989. (Subsection ~ JJill.!sl 

29 terminates on occurrence of contingency--sec. 3, Ch. 634, L. 1983.)" 

30 
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Section 5. Section 15-30-204, MCA, is amended to read: 

2 "15-30-204. Q11aFteFI•; eF weelliy Weekly. monthly. or annual payment. ( 1) Except as provided 

3 in subsection (6), on or before the last day of April, July, October, and Januar~•, eveF',' An employer.subject 

4 to the provisions of 15-30-202 and 15-30-203 whose total liability for withholdings during the preceding 

5 lookback period was $12,000 or greater shall file a return in Stlffi the form and containing SHffi the 

6 information as that may be required by the department and, el!cei:,t as i:,rovideel in subsection {2), shall pay 

7 therewith the amount required by 15-30-202 to be deducted and withheld by the employer from wages paid 

8 during the preceding EjUarter payroll period. The payment must be submitted on or before the date on 

9 which federal income tax weekly withholding payments are due. On or before the last day of April, July, 

10 October, and January, tho employer shall file a return in the form and containing the information required 

11 by the department. Quarterly The quarterly returns for employers i:,ayinf! weolEly st'lall subject to this 

12 subsection must be used to summarize and adjust payments and to request refunds of overpayments. The 

13 employer shall also file the annual statement as required by 15-30-207. 

14 (2) An employer subject to the provisions of 15-30-202 and 15-30-203 whose total liability for 

15 withholdings e11ualed or e11coeded $600,000 fer tt'le 13recedinf! calendar year during the preceding lookback 

16 period was less than $12,000 but greater than -$400 $1, 199 shall remit a weeldy monthly payment to the 

17 department for the amount required by 15-30-202 to be deducted and withheld by the employer from 

18 wages paid during the preceding weelt month. The v,•eeldy monthly payment must be submitted on or 

19 before tho date on ',YhieA federal income tax woelEI~· witt'lholdinf! 13avmonts are due 15th day of the month 

20 following the payment of the wages. Tho employer subject to this subsection shall, on or before February 

21 28 of the year following payment of the wages, file an annual return in the form and containing the 

22 information required by the department and the annual statement required by 15-30-207. The annual 

23 returns for employers subject to this subsection must be used to summarize and adjust payments and to 

24 request refunds of overpayments. 

25 (3) .lfil If the total amount of the tax withheld by an employer under the provisions of 15-30-202 

26 upon the wages of all employees of any employer is less than $10 in eaelci 11uarterl~· 13eriod of an~• year, 

27 suet'l ernplo•,er shall not be reEjuiree to file the EjUarterly returns or to make ti=le ElUarterly payments as 

28 previeed in sueseetien (1 ), but in lieu thereef sueh ~ $1,200 for the preceding lookback period, the 

29 employer shall, on or before February 28 of the year succeeding that in which stf€fl the wages were paid, 

30 file an annual return in sttek the form as ma·; eo required by the department, together with the annual 
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1 statement reguired by 15-30-207, and shall at the same time pay HrnrnwitA the amount required to be 

2 deducted and withheld by the employer from all wages paid during the preceding calendar year. 

3 (b) An employer subject to the provisions of this subsection (3) may elect to remit monthly 

4 payments. If an employer elects to make monthly payments, the employer shall remit monthly payments 

5 during the entire year and is subiect to the same interest and penalty provisions as employers subject to 

6 the provisions of subsection (2). 

7 le) If an employer subject to the provisions of this subsection (3) does not file the annual return 

8 required by subsection (3)(a). the employer is subject to the payment and filing provisions of subsection 

9 12) until the department determines from the employer's subsequent filing history that the employer will 

10 file in a timely fashion. 

11 (4) (a) On or before November 1 of each year, the department shall notify the employers subject 

12 to the provisions of this section of the employers' remittance schedules for the following calendar year 

13 based upon the department's review of the preceding lookback period. 

14 (bl A new employer or an employer with no filing history is subject to the provisions of subsection 

15 (2) until the department is able to determine the employer's proper remittance schedule by a review of the 

16 employer's first complete look back period. 

17 f4Hfil If the department has reason to believe that collection of the amount of any tax withheld is 

18 in jeopardy, it may proceed as provided for under 15-30-312 with respect to jeopardy assessments of 

19 income tax." 

20 

21 Section 6. Section 39-71-2501, MCA, is amended to read: 

22 "39-71-2501. Definitions. As used in this part, the following definitions apply: 

23 (1) "Department" means the department of revenue provided for in 2-15-1301. 

24 (2) "Employee" includes an officer, employee, or elected public official of the United States, the 

25 state of Montana, or any political subdivision of the United States or the state of Montana or any agency 

26 or instrumentality of the United States, the state of Montana, or a political subdivision of the United States 

27 or the state of Montana. The term "employee" also includes an officer of a corporation. 

28 (31 (al "Employer" means, except as provided in subsection (3)(bl, the person for whom an 

29 individual performs or performed any service, of whatever nature, as an employee of the person. 

30 (bl If the person for whom the individual performs or performed the service does not have control 
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of the payment of the wages for the service, the term ,'.'.employer.'.'. means the person who has control of 

2 the payment of wages. 

3 (4} "EA1ployer's payroll" A'leans wa§os pois fer eaeh of the ealenear i:i1,1arters ending Mareh 61, 

4 J1,1ne 60, SepteA113er 60, and DeeeA'l13er 61. 

5 ™ "State fund" means the state compensation insurance fund. 

6 ™ifil "Tax" means the workers' compensation old fund liability tax provided for in 39-71-2503, 

7 created to address the unfunded liability for claims for injuries resulting from accidents that occurred before 

8 July 1, 1990. 

9 f+Hfil "Tax account" means the workers' compensation tax account created by 39-71-2504. 

10 +8till "Wages" means all remuneration for services performed in this state by an employee for an 

11 employer, including the cash value of all remuneration paid in any medium other than cash. The term does 

12 not include remuneration paid: 

13 (a} for casual labor not in the course of the employer's trade or business performed in any calendar 

14 quarter by an employeeL unless the cash remuneration paid for the service is $50 or more and the service 

15 is performed by an individual who is regularly employed by the employer to perform the service. For 

16 purposes of this subsection f8tW i.1!.L an individual is considered to be regularly employed by an employer 

17 during a calendar quarter only if: 

18 (i) on each of 24 days during the calendar quarter, the individual performs service not in the course 

19 of the employer's trade or business for the employer for some portion of the day; and 

20 (ii} the individual was regularly employed, as determined under subsection (8)(a)(i) I7)(a)li), by the 

21 employer in the performance of service during the preceding calendar quarter; 

22 (b} for services not in the course of the employer's trade or business, to the extent that 

23 remuneration is paid in any medium other than cash, when the payments are in the form of lodging or meals 

24 and the payments are received by the employee at the request of and for the convenience of the employer; 

25 (c} to or for an employee as a payment for or a contribution toward the cost of any group plan or 

26 program that benefits the employee, including but not limited to life insurance, hospitalization insurance for 

27 the employee or the employee's dependents, and employees' club activities; 

28 (d) as wages or compensation, the taxation of which is prohibited by federal law." 

29 

30 Section 7. Section 39-71-2503, MCA, is amended to read: 
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1 "39-71-2503. Workers' compensation old fund liability tax. ( 1) (a) There is imposed on each 

2 employer a workers' compensation old fund liability tax in an amount equal to 0.28%, plus the additional 

3 amount of old fund liability tax provided in 39-71-2505, of the BR'lfille•rer's 13a·rrell iA tl:10 13reeeeliA@ ealeAelar 

4 E!Uarter, e,1ee13t tRat if aA eR'113loyer is suejeet to 16 30 204(2), the ta)( is aA BR'lBUAt eEjual te 0.28%, 13lus 

5 the aelelitioAal amouAt of elel fuAel liaeility talE 13r0Yieleel iA 39 71 2606, of the eR'lpleyer's 13avroll iA the 

6 13roeeeliA@ week wages paid by the employer: 

7 (il for the preceding payroll period for employers subject to the payment schedule contained in 

8 15-30-204(1 ); 

9 (ii) for the preceding month for employers subject to the payment schedule contained in 

10 15-30-204(2): and 

11 (iii) for the preceding year for employers subject to the payment schedule contained in 

1 2 15-30-204(3)(a). 

13 lb) There is imposed on each employee, except workers engaged in the rail industry who are under 

14 the jurisdiction of the federal railroad administration, United States department of transportation, an old 

15 fund liability tax, as provided in 39-71-2505, on the employee's wages iA the 13reeeeliA@ ealeAelar Ejuarter. 

16 Each employer making payment of wages for services performed in this state shall deduct and withhold the 

17 tax from the wages. 

18 (cl There is imposed on each business of a sole proprietor, on each subchapter S. corporation 

19 shareholder, on each partner of a partnership, and on each member or manager of a limited liability 

20 company a workers' compensation old fund liability tax, as provided in 39-71-2505, on the profit of each 

21. separate business of a sole proprietor and on the distributive share of ordinary income of each shareholder, 

22 partner, or member or manager. 

23 (di A corporate officer of a subchapter S. corporation who receives wages as an employee of the 

24 corporation shall pay the old fund liability tax on both the wages and any distributive share of ordinary 

25 income at the employee rate. The subchapter S. corporation is not liable for the tax on the corporate 

26 officer's wages. 

27 le) A corporate officer of a closely held corporation who meets the stock ownership test under 

28 section 542(a)(2) of the Internal Revenue Code and receives wages as an employee of the corporation is 

29 required to pay the old fund liability tax only on the wages received. The corporation is not liable for the 

30 tax on the corporate officer's wages. 
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(f) This old fund liability tax must be used to reduce the unfunded liability in the state fund incurred 

2 for claims for injuries resulting from accidents that occurred before July 1, 1990. If one or more loans or 

3 bonds are outstanding, the legislature may not reduce the security for repayment of the outstanding loans 

4 or bonds, except that the legislature may forgive payment of a tax or reduce a tax rate for any 12-month 

5 period if the workers' compensation bond repayment account contains on the first day of that period an 

6 amount, regardless of the source, that is in excess of the reserve maintained in the account and that is 

7 equal to the amount needed to pay and dedicated to the payment of the principal, premium, and interest 

8 that must be paid during that period on the outstanding loans or bonds. 

9 (g) Each employer shall maintain the records that the department requires concerning the old fund 

1 O liability tax. The records are subject to inspection by the department and its employees and agents during 

11 regular business hours. 

12 (h) An employee does not have any right of action against an employer for any money deducted 

13 and withheld from the employee's wages and paid to the state in compliance or intended compliance with 

14 this section. 

15 (i) The employer is liable to the state for any amount of old fund liability taxes, plus interest and 

16 penalty, when the employer fails to withhold from an employee's wages or fails to remit to the state the 

17 old fund liability tax required by this section. 

18 (j) A sole proprietor, subchapter S. corporation shareholder, partner of a partnership, or member 

19 or manager of a limited liability company is liable to the state for the old fund liability tax, plus interest and 

20 penalty, when the sole proprietor, shareholder, partner, or member or manager fails to remit to the state 

21 the old fund liability tax required by this section. 

22 (21 All collections of the tax must be deposited as received in the tax account. The tax is in 

23 addition to any other tax or fee assessed against persons subject to the tax. 

24 (3) (a) On er befere the I.ast da•, ef April, J1,1l1f, Oeteber, and Jan1,1ary, eaeh empleyer s1,1bjeet ts the 

25 taM shall file a retl!lrA in the ferFR and sonMinin!J the inforFl'latien reei1,1ired b'f the departFRent ane, eirnept 

26 as previded in subseetion (alibi, pav the aFF1e1,1nt ef taM reei1,1ired b·f this seetien te be paie en the 

27 BFl'lple~•er's pa'(rell for the preseEliA!l ealenear ei1,1arter and in additien shall reFAit •,,;ithholEiin!js for emple•rees' 

28 ale f1,1nd liabilit'( ta1Ees at the saFAe tiFAe. 

29 (b) An eFRple','er subjeet te 1 e ao 204 (2l shall remit ts the departFRent a weellly payment with its 

30 weekl•,• withhelein!l ta,E pa•,ment in the amo1:1nt reeiuireel by s1,1bseetien (1 Ila) anel shall remit withhelEiiA!JS 
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1 for ern13lo•1ees' old fund liability tmIes at tl=le same tiA'le. 

2 {et Tax payments and returns required by subsections {1)(al and {11(b) must be made witl=I tl=le 

3 return fileel pursuant to 15-30-204. The department shall first credit a payment to the liability under 

4 15-30-202 and credit any remainder to the workers' compensation tax account provided in 39-71-2504. 

5 AA.lQl Tax payments due from sole proprietors, subchapter S. corporation shareholders, partners 

6 of partnerships, and members or managers of limited liability companies must be made with and at the 

7 same time as the returns filed pursuant to 15-30-144 and 15-30-241 . The department shall first credit a 

8 payment to the liability under 15-30-103 or 15-30-202 and shall then credit any remainder to the workers' 

9 compensation tax account provided in 39-71-2504. 

10 (41 An employer's officer or employee with the duty to collect, account for, and pay to the 

11 department the amounts due under this section who fails to pay an amount is liable to the state for the 

12 unpaid amount and any penalty and interest relating to that amount. 

13 (5) Returns and remittances under subsection (3) and any information obtained by the department 

14 during an audit are subject to the provisions of 15-30-303, but the department may disclose the information 

1 5 to the department of labor and industry under circumstances and conditions that ensure the continued 

16 confidentiality of the information. 

17 16) The department of labor and industry and the state fund shall, en clulv 1, 1 QQ1, er as seen aher 

18 tl=lat date as 13ossible, give the department a list of all employers having coverage under any plan 

19 administered or regulated by the department of labor and industry and the state fund. /\Her tRe lists Rave 

20 been gi•,en to tRe ae13artA'lent, tl=le The department of labor and industry and the state fund shall update 

21 the lists weekly. The department of labor and industry and the state fund shall provide the department with 

22 access to their computer data bases and paper files and records for the purpose of the department's 

23 administration of the tax imposed by this section. 

24 (71 The provisions of Title 15, chapter 30, not in conflict with the provisions of this part regarding 

25 administration, remedies, enforcement, collections, hearings, interest, deficiency assessments, credits for 

26 overpayment, statute of limitations, penalties, estimated taxes, and department rulemaking authority apply 

27 to the tax, to employers, to employees, to sole proprietors, to subchapter S. corporation shareholders, to 

28 partners of partnerships, to members or managers of limited liability companies, and to the department." 

29 

30 SECTION 8. SECTION 15-30-149, MCA. IS AMENDED TO READ: 
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"15-30-149. Credits and refunds -- period of limitations. ( 1) If the department discovers from the 

2 examination of a return or upon claim duly filed by a taxpayer or upon final judgment of a court that the 

3 amount of income tax collected is in excess of the amount due or that any penalty or interest was 

4 erroneously or illegally collected, the amount of the overpayment must be credited against any income tax, 

5 penalty, or interest then due from the taxpayer and the balance of the excess must be refunded to the 

6 taxpayer. 

7 (2) (a) A credit or refund under the provisions of this section may be allowed only if, prior to the 

8 expiration of the period provided by 15-30-146 and 15-30-147, the taxpayer files a claim or the department 

9 determines there has been an overpayment. 

10 (b) If an overpayment of tax results from a net operating loss carryback, the overpayment may be 

11 refunded or credited within the period that expires on the 15th day of the 40th month following the close 

1 2 of the taxable year of the net operating loss if that period expires later than 5 years from the due date of 

13 the return for the year to which the net operating loss is carried back. 

14 (3) Within 6 months after a claim for refund is filed, the department shall examine the claim and 

15 either approve or disapprove it. If the claim is approved, the credit or refund must be made to the ta.xpayer 

16 within 60 days after the claim is approved. If the claim is disallowed, the department shall notify the 

17 taxpayer and a review of the determination of the department may be pursued as provided in 1 5-1-211. 

18 (41 Interest is allowed on overpayments at the same rate as charged on delinquent taxes. Interest 

19 is payable from the due date of the return or from the date of the overpayment, whichever date is later, 

20 to the date the department approves refunding or c•editing of the overpayment. With respect to tax paid 

21 by withholding or by estimate, the date of overpayment is the date on which the return for the taxable year 

22 was due. Interest does not accrue on an overpayment if the taxpayer elects to have it applied to the 

23 taxpayer's estimated tax for the succeeding taxable year. Interest does not accrue during any period the 

24 processing of a claim for refund is delayed more than 30 days by reason of failure of the taxpayer to furnish 

25 information requested by the department for the purpose of verifying the amount of the overpayment. 

26 Interest is not allowed if: 

27 (a) the overpayment is refunded within 6 rAOAths 15 days from the date the return is due or the 

28 date the return is filed, whichever date is later; 

29 (b) the overpayment results from the carryback of a net operating loss; or 

30 (cl the amount of interest is less than $1. 
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(5) An overpayment not made incident to a bona fide and orderly discharge of an actual income 

2 tax liability or one reasonably assumed to be imposed by this law is not considered an overpayment with 

3 respect to which interest is allowable." 

4 

5 NEW SECTION. Section 9. Remittance of tax for fourth quarter of 1995 -- filing of required. 

6 employer returns. Notwithstanding the provisions of [sections 1 and 61, the provisions of 15-30-204 and 

7 15-30-207, as they read on January 1, 1995, govern and control the payment of tax for wages paid during 

8 1995 and the filing of all required employer returns. 

9 

10 NEW SECTION. Section 10. Codification instruction. (1) [Sections 1 and 2] are intended to be 

11 codified as an integral part of Title 15, chapter 30, part 2, and the provisions of Title 15, chapter 30, part 

1 2 2, apply to [sections 1 and 21. 

13 (2) [Section 31 is intended to be codified as an integral part of Title 39, chapter 71, part 25, and 

14 the provisions of Title 39, chapter 71, part 25, apply to [section 3). 

15 

16 NEW SECTION. Section 11. Effective date -- applicability. [This act] is effective on passage and 

17 approval and applies to tax years beginning after December 31, 1995, and to state income withholding 

18 taxes and old fund liability taxes due for calendar year 1996 and thereafter. 

19 -END-

~na Legislative counctl 
- 12 - HB 293 




