b4th Legisiature LC0360.01

O w0 N o gk wWw N

11

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

House BiLno. VD
INTRODUCED BY Mﬂ

BY REQUEST OF THE DEPARTMENT OF AGRICULTURE

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING CERTAIN PROVISIONS OF LAW REGARDING
PESTICIDES AND AGRICULTURAL CHEMICALS; REVISING THE MONTANA PESTICIDES ACT REGARDING
LICENSE AND PERMIT REVOCATION, INVESTIGATION AND ENFORCEMENT, THE ISSUANCE OF
COMPLIANCE ORDERS, AND PENALTIES; MAKING UNIFORM THE PROCEDURES FOR CONTESTING AND
APPEALING PENALTIES ASSESSED BY THE DEPARTMENT OF AGRICULTURE UNDER THE MONTANA
PESTICIDES ACT; REVISING THE MONTANA AGRICULTURAL CHEMICAL GROUND WATER PROTECTION
ACT BY REMOVING THE REQUIREMENT THAT CERTAIN CHEMICAL ANALYSES BE REPORTED;
REMOVING THE AUTHORITY OF THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES TO
ASSESS CIVIL PENALTIES UNDER THE MONTANA AGRICULTURAL CHEMICAL GROUND WATER
PROTECTION ACT; REVISING THE PROCESS FOR [SSUANCE OF COMPLIANCE ORDERS; AMENDING
SECTIONS 80-8-211, B0O-8-304, 80-8-305, 80-8-306, 80-15-202, 80-15-403, AND 80-15-412, MCA; AND
PROVIDING AN EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Seaction 80-8-211, MCA, is amended 10 read:

"80-8-211. Revocation of licenses and permits. (1) The department shall establish the policy and
procedures on the revocation of licenses or permits. The department may refuse to grants or renews; or may
revoke or modify a license or permit, as the case may require, when the department is satisfied that the
licensee or helde—eia-permit permittee is not qualified to sell, use, or apply pesticides under the conditions

in the locality in which ke the licensee or permittee operates or has operated or that ke the licensee or

permittee has committed any of the following acts, each of which is deelared-te-be considered a violation
of this chapter:

(a) made faise or frauduient claims or recommendations through any media misrepresenting the
effect of materials or methods to be utilized used;

{b} applied or sold unapproved or illegal materials or applied or sold a pesticide without possessing
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a current and appropriate license or permit;
{c) operated in a faulty, careless, or negligent manner;
{d) operated faulty or unsafe equipment;
(e} refused or neglected to comply with the provisions of this chapter, the rules adopted khereurder

under this chapter, or any lawful order of the department;

(f) refused or neglected toc keep and maintain the records required by this chapter or to make
reports when and as required;

{g) made faise or fraudulent records or reports;

{h! operated equipment for the commercial application of a pesticide without having a license or
permit;

{i) used fraud or misrepresentation in making an application for a license or permit or renewal of
a license or permit;

(j) used or applied a registered pesticide inconsistent with its labeling or the label or the department
restrictions on the use of that pesticide;

(k) made false or misleading statements in connection with a pest inspection of land, crops, vards,

or any premises in an attempt to induce any person to engage his the licensee’s or permittee’s services to

eliminate, control, or mitigate the alleged pest or made false or misleading statements concerning the
effectiveness of any pesticide or its application;

(I} failed to satisfy a judgment entered against the licensee or_permittee as a result of a camplaint
concerning the use of a pesticide.

(2) Decisions of the department relating to the issuing of licenses ar permits may be appesled.”

Section 2. Section 80-8-304, MCA, is amended to read:

"80-8-304. Investigation and enforcement authority. (1) In enforcing this chapter, the department
or its duly authorized agents, upon reasonable cause, may enter upon private and public premises and
property with a warrant or consent of the inhabitant or owner to inspect or investigate at reasonable times:

(a) equipment used for applying pesticides;

(b) actual or reported adverse effects caused by pesticides in humans, crops, animais, land, or
other property;

{e) records on the selling or use of pesticides and the person’s stock of pesticides;
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{d) handling, use, application, storage, and disposal of pesticides by any person;

(e) pesticides being applied or to be applied and to sampie the pesticides or agricuitural
commodities;

(f) the use and application of a pesticide; of

(g) the environment alleged to have been exposed to pesticides and to collect and analyze

environmental samples;

{h} a persgn’'s compliance with pesticide worker protection standards and labeling, including

handlers and workers;

(i) a person’s compliance with pesticide ground water and endangered species standards and

labeling; or

(il a person’s compliance with licensing, labeling, permitting, and certification requirements.

(2) The department is authorized to investigate all incidents involving the application, sale,
introduction, or utilizatien use of registered pesticides or compounds capable of acting in the manner of
pesticides when the incidents have a reasonable potential to adversely affect the public environment or
persons etherthanthe-applicater.

{3) The investigation or inspection authority provided for in this section may be exercised over

persons not possessing a required license or permit efly—upeR—receipt-6fa—complairt—oerrepor—et—on
. . |.“

Section 3. Section 80-8-305, MCA, is amended to read:

"80-8-3056. General violations -- compliance orders. {1) Consistent with the provisions of Title 80,
chapter 15, it is unlawful for apy a person:

{a) to discard any pesticide or pesticide container in s4ef a manner as-te-eause that causes injury
to humans, domestic animals, or wildlife; or 10 poliute any waterway in a way harmful to any wildlife

therein in the waterway or 10 the environment;

(b} to handle, transport, store, display, or distribute pesticides or pesticide containers in suek a

manner as-te-endangerman that endangers humans or the environment or to endanger food or any other

products that may be transported, stored, displayed, or distributed with suek pesticides;
{c} 1o handle, apply, or attempt to apply any registered pesticide for which he the person does not

have an appropriate, complete, or legible label at hand;
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(d) to apply or attempt to apply any registered pesticide in @ manner inconsistent with the tabel
labeling, as defined in 80-8-102; or

{e) to use any unregistered chemical or biological agent that is required to be registered as a
pesticide by the Montana Pesticides Act.

(2} tis unlawfu! for any a person to manufacture, formulate, or store any registered pesticide or

a component or byproduct thereef of a registered pesticide in sdeR a manner that the pesticide, erapy

component, or byproduct cannot be contained or confined within the boundaries of the lands awned by

ar under the appropriate control of the person involved. ©der The containment or confinement of edor is

speciically exempted from the provisions of this subsection,
{3){a) The department may issue a compliance order to ary a person violating the provisions of s
section; 80-8-211, the provisions of this section, or any other requirement established pursuant to this

chapter. The-comsli
subeertractors:

(b) If the department is unable to identify the person or determines that the person is_insolvent,

the department may issue the compliance order to a person who owns, leases, or has passession or control

of the site at the time the order is issued.

(c} In determining the amount of any civil penalty issued as part of the compliance order to a persgn

who owns, leases, possesses, or controls the site, the department shall consider wheather the vioiation

occurred prior to that person’s acquiring an interest in the site and whether the site was used without that

person’s knowledge or consent.

(d} An action under this subsection (3) does not preclude a private cause of action by any affected
party.

{4) A compliance order may require the cleanup of any pesticide that a person has accidentally or
purposely dumped, spilled, misused, or unlawfully used in violation of this section. The department shall
allow the recipient of a compliance order to spread, treat, or dispose of soils contaminated by a pesticide
if the person can document and prove to the satisfaction of the department that the soil will be beneficially
used or that the pesticide in the soil will physically, chemically, or biologicaily degrade and that neither the
beneficial use of the soil nor the degradation of the pesticide in the soil will adversely affect agriculture,
human health, or the environment. Prior to issuing a compliance order requiring cleanup of a pesticide, the

department shall consult with the department of health and environmental sciences to ensure that the

Montana Legisiative Council



54th Legislature LC0380.01

]

Q W M N oW

-_ ek = o
L R

16
17
18
19
20
21

22
23
24
25
26
27
28
29
30

provisions of Title 75, chapter 10, part 4, are considered. If a pesticide or soil contaminated by a pesticide
is subject to the provisions of Title 75, chapter 10, part 4, and there is no beneficial use of the soil as
determined by the department, the department of health and environmental sciences is responsible for
regulating the cleanup and disposal of the pesticide and the sail contaminated by the pesticide. The
department may not allow a person to spread, treat, or dispose of soils contaminated by a canceled or
suspended pesticide without the specific approval of the department of health and environmental sciences
or the U.S. environmental protection agency, or both, as required on a case-by-case basis.

{) When issuing a compliance order, the department may require a person who has violated a
provision of this chapter to conduct monitoring to assist in determining the presence or level of
concentration of pesticides in the environment and the etfectiveness of cleanup efforts. The department
shali specify criteria in the compliance order for determining the duration of monitoring.

(6) A compliance order must specify the requirement of this chapter that has been violated and
establish a time schedule for compliance. In establishing a time schedule for compiiance, the department
shall take into account the seriousness of the violation and any good faith efforts that the person has made
to comply with the requirement that has been violated. A compliance order issued under this section must
be served either by a person qualified to perform service under the Montana Rules of Civil Procedure or by

certified mail."

Section 4. Section 80-8-306, MCA, is amended to read:
"80-8-306. Penalties. (1) Ary A person convicted of violating any of the provisions of this chapter

or the rules issued thereurder under this chapter or who may-Risroprosent-impede—obstrust—hinder—or
atherwise—prevent-oattempt misrepresents, prevents, of attempts to prevent the department or its doby

authorized agent in performance of its duty in connection with the provisions of this chapter shalbe
adiudged is guilty of a misdemeanor and shall be fined not less than $100 but not more than $1,500.
{2) The department or its authorized representative ishereby-autherized-te may apply to the district

court of the

first judicial
district, Lewis and Clark County, to grant a temporary of permanent injunction restraining any person from

violating or continuing to violate any of the provisions of this chapter or any rule promuigated under the

chapter
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@na Legisiative Council



h4th Legisiature LC0360.01

-

NONORNON RN RN NN N e s e a s a a wa 2
gmm\lmmhww‘—‘oﬂomﬁmU'I-PQJI\)—‘OLDG’J\JQ'IUT-PQJN

under-the-eireursstanees- The injunction is to be issued without bond.

{3) Nothing in this chapter iste-be-eenrstrued-asrequiring requires the department or its authorized

agent to report minar violations of the chapter for prosecution or for the institution of seizure proceedings

when it believes that the public interest will be best served by other remedial action, by a suitable notice
of warning in writing, or by a lawful written order—nReris-ary-partetithis, This chapter te-be-censtived-te
does not apply to common carriers transporting shipments tendered to them by the general public.

{4) Any person who with intent to defraud uses or reveals information relative to formulas of
products acquired under the authority of 80-8-201 shall, upon conviction, be fined not more than $500 or
be imprisoned for not more than 1 year, or both.

{5) (a) Any registrant, applicator, dealer, retailer, or other person who commits a major violation

of this chapter as defined in subsection {6Hd} (B)(e}, in addition to other penalties provided in this chapter,

may be assessed a civil penalty by the department of not more than $3:000 $2,500 for each offense.
However, farm applicators possessing a permit may not be assessed a civil penalty aver $200 $500 for the
first offense. Assessment of a civil penalty may be made in conjunction with any cther department warning,
order, or administrative action authorized by this chapter.

(b} Ne A civil penalty may not be assessed unless the person charged was given notice and
opportunity for a hearing and an appeal pursuant to the Montana Administrative Procedure Act.

(c)(i) If after investigation the department determines that a maijor violation of this chapter has either

affected human life, welfare, or safety or affected agricuitural commodities, livestock, or the environment

in_a manner_that cannot be appropriately addressed by the penalties assessed in subsection (5)(a}, the

department may seek a civil penalty, not to exceed $25,000 for each offense, by filing a complaint in the

district court of the first judicial district, Lewis and Clark County.

{ii} In addition to _the civil penalty provided in subsection (5}{c){i}, a persan who commits a major

viglation of this chapter that results in significant harm to human life, welfare, or safety or to adricultural

commodities, livestock, or the environment is guilty of a felony and shail, upon conviction, be fined not

more than $50,000 or be imprisoned in the state prison for not more than 10 years, or both.

(d) In determining an appropriate penalty, the department shall consider the effect oan the person’s

Montana lLegisiative councll
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ability to continue in business, the gravity of the viclation whieh that occurred, the degree of care exercised
by the offender, and whether significant harm resulted to human health, eavirenment; agriculturat ereps

commodities, e livestock, or the environment.

{e+(e} A major violation of this chapter includes:
(i) misuse of a pesticide whieh that results in proven harm or_exposure ta human health, the

epviroRmeRt—oF agricultural ereps commodities, e¢ livestock,_ or_the environment:;, As used in this

subsection_{i}, misuse means the use, handling, or release of a pesticide by a person in_a manner

inconsistent with the label or labeling or in violation of department pesticide application, storage, mixing,

and loading rules or pesticide and container disposat rules.

(i) selling of arestricted pesticide to a person not certified or authorized to purchase sueh restricted
nesticides;

(iii) use ar sale of unregistered pesticides;

(iv} failure to maintain any individual pesticide application and sales records;

{v} using or selling pesticides without having obtained the required license or permit; er

{vi) noncompliance with pesticide worker protection standards and labeling;

{vii) noncompliance with ground water and endangered species standards and labeling;

{viii} noncompliance with pesticide or pesticide container disposal, labeling, or handling requirements

and standards; or

(ix) reoccurrence of any identical violation of this chapter within the-same-calendaryear 2 years of

the first violation.

te}{f) If the department is unable to collect suek the civil penalty or if ary a person fails to pay all

or a set portion of the civil penalty as determined by the department, i the department may recover saeh

that amount by action in the appropriate district court.

Section 5. Section 80-15-202, MCA, is amended to read:

Montana Legisiative Councll
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"80-15-202. Monitoring programs. (1} The department or the department of health and
environmental sciences shall conduct monitoring programs to determine:

{a) whether residues of agricultural chemicals are present in ground water; and

(b} the likelihood of an agricultural chemical to enter ground water, if either department determines
that sufficient valid scientific data is available to reasonably predict the behavior of a particular agricultural

chemical in the soil.

43} The department and the department of health and environmental sciences shall evaluate all

information relating to this section that is received from any person, based upon standard procedures,
protocols, and confirmatory procedures established by rule. Information found to be insufficient based on
the adopted procedures and protocols, including analytical results, may be used only for informational

purposes.”

Section 6. Section 80-15-403, MCA, is amended to read:

"80-15-403. Compliance orders, (1) In furtherance of 80-15-402, the department may issue a
compliance order to any person violating a standard, an interim numerical standard, or any other
requirement established pursuant to this chapter. The department shall coordinate its proposed actions
pursuant to this section with proposed actions of the department of health and environmental sciences
pursuant to 75-5-613, if any. Issuance of a compliance order under this chapter precludes the departmeht

from taking other enforcement actions for the same violation under Title 80, chapter 8 or 10.

{2){a) The department may issue a compliance order to any person—ipsluding—the~person-s

whao viglates any reguirement established pursuant to this chapter.

{b) If the department is unable to identify the person or determines that the person is insolvent,

the department may issue the compliance order to a person who owns, leases, or has possession ar control

of the site at the time the order is issued.

(c} In determining the amount of any civil penalty issued as part of the compliance order ta a person

Z\’\ (Montana Legisiative Councli
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who owns, leases, possesses, or controls the site, the department shall consider whether the violation

occurred prior to that person’s acquiring an interest in the site and whether the site was used without that

person’s knowledge or_consent.

{d) An action under this subsection {2) does not preclude a private cause of action by any affected

party.

(3} When issuing a compliance order, the department may require a person who has violated a
provision of 80-15-402 to conduct monitoring to assist in determining the presence or level of concentration
of an agricultural chemical in ground water and the effectiveness of cleanup efforts. The department shall
specify criteria in the compliance order for determining the duration of monitoring.

(4) A compliance order must specify the requirement violated and must set a time for compliance.
in establishing a time for compliance, the department shall take into account the seriousness of the violation
and any good faith efforts that the person has made to comply with the requirement that has been viclated.
A compliance order issued under this section must be served either personally by a person qualified to

perform service under the Montana Rules of Civil Procedure or by certified mail.”

Section 7. Section 80-15-412, MCA, is amended to read:

"80-15-412. Administrative civil penalty. (1) A person who commits a violation of this chapter may

be assessed an administrative civil penalty by either the department e~3he—departmeni-etheatth—-and

oRSisten h-thei-rospectivetasponsibilitiess of not more than $1,000 for each

offense. Farm applicators possessing a pesticide permit or using a fertilizer may not be assessed an
administrative civil penaity of more than $500 for the first offense. Assessment of a civil penalty may be
made in conjunction with any other warning, order, or administrative action authorized by this chapter or
Title 75, chapter b, that is issued or undertaken by either the department or the department of health and
environmental sciences.

(2) Ne An administrative civil penalty may not be assessed unless the person charged is given
notice and opportunity for a hearing pursuant to Title 2, chapter 4, part 6, of the Montana Administrative
Procedure Act.

{3) In determining an appropriate administrative civil penalty, the respensible department shatl
consider the effect on the persan’s ability to continue in business, the gravity of the vialation that occurred,

the degree of care exercised by the offender, and whether significant harm resuited to public health,

-9
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agricultural crops, livestock, ar the environment.

(4) If the responsible department is unable to collect the administrative civil penalty or if a person
fails to pay all or a set portion of the administrative civil penalty as determined by the respensible
department, the department may seek to recover the amount in the appropriate district court.

{b} A person against whom the department erthe-departmentoi-health-and-ervirenmentalseieneces
has assessed an administrative civil penalty may, within 30 days of the final agency action making the
assessment, appeal the assessment to the district court of the county in which the violation is alleged to
have occurred. A jury trial must be granted when demanded under Rule 38 of the Montana Rules of Civii

Procedure.”

NEW SECTION. Section 8. Severability. If a part of [this act] is invalid, all valid parts that are

severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its
applications, the part remains in effect in all valid applications that are severable from the invalid

applications.

NEW SECTION. Section 9. Effective date. [This act] is effective July 1, 1995.

-END-
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STATE OF MONTANA - FISCAL NOTE

Fiscal Note for HB0212, as introduced

DESCRIPTION OQF PROPOSED LEGISLATION:
A bill amending the Montana Pesticide Act and the Agricultural Ground water Protection
Act.

ASSUMPTIONS:

1. Any civil penalty fine derived under B0-8-306, MCA, must be deposited
in the general fund (80-8-116 2(b), MCa).

2. The amount of increase for civil penalty fines is dependent on the number of
pesticide violaticns and the significance of the viclation(s).

3 The amendments to the act will not require additional funding. The 1997 biennium

Executive Budget recommended is adequate to cover any cecsts for rule changes.

FISCAL TMPACT:
There will be no fiscal impact to the Department of Agriculture.

{ s i@m/ 17 St dl

LEWIS BUDGET DIRECTO SHIELL ANDERSON, PRIMARY SPONSOR DATE
Office of Budget and Program Planning
Fiscal Note for HB0212, as introduced
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APPROVED BY COM ON AGRICULTURE,
LIVESTOCK & IRRIGATION

HOUSE BILL NQ. 212
INTRODUCED BY ANDERSON
BY REQUEST OF THE DEPARTMENT OF AGRICULTURE

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING CERTAIN PROVISIONS OF LAW REGARDING
PESTICIDES AND AGRICULTURAL CHEMICALS; REVISING THE MONTANA PESTICIDES ACT REGARDING
LICENSE AND PERMIT REVOCATION, INVESTIGATION AND ENFORCEMENT, THE ISSUANCE OF
COMPLIANCE ORDERS, AND PENALTIES; MAKING UNIFORM THE PROCEDURES FOR CONTESTING AND
APPEALING PENALTIES ASSESSED BY THE DEPARTMENT OF AGRICULTURE UNDER THE MONTANA
PESTICIDES ACT; REVISING THE MONTANA AGRICULTURAL CHEMICAL GROUND WATER PROTECTION
ACT BY REMOVING THE REQUIREMENT THAT CERTAIN CHEMICAL ANALYSES BE REPORTED:;
REMOVING THE AUTHORITY OF THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES TC
ASSESS CIViIL PENALTIES UNDER THE MONTANA AGRICULTURAL CHEMICAL GROUND WATER
PROTECTION ACT; REVISING THE PROCESS FOR ISSUANCE OF COMPLIANCE ORDERS; AMENDING
SECTIONS 80-8-211, 80-8-304, 80-8-305, 80-8-306, 80-15-202, 80-15-403, AND 80-15-412, MCA;
AND PROVIDING AN EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 80-8-211, MCA, is amended to read:

"80-B-211. Revacation of licenses and permits. {1} The department shall establish the palicy and
procedures on the revocation of licenses or permits. The department may refuse to grant; or renews or may
revoke or modify a license or permit, as the case may require, when the department is satisfied that the
licensee or bolderof-a-permit permittee is not qualified to sell, use, or apply pesticides under the conditions

in the locality in which ke the licensee_or permittee operates or has operated or that ke the licensee or

permittee has committed any of the following acts, each of which is deetared-to-be considered a viclation
of this chapter:

{a) made false or fraudulent claims or recommendations through any media misrepresenting the
effect of materials or methods to be utihzed used;

{b) applied or sold unapproved or illegal materials or applied or sold a pesticide without possessing

ﬁ\ - 1 - HB 212
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a current and appropriate license or permit;
{c) operated in a faulty, careless, or negligent manner;
(d) operated faulty or unsafe equipment;
(e) refused or neglected to comply with the provisions of this chapter, the rules adopted hereundesr

under this chapter, or any lawful order of the department;

{f) refused or neglected to keep and méintain the records required by this chapter or to make
reports when and as required;

{g) made false or fraudulent records or reports;

{h) operated equipment for the commercial application of a pesticide without having a license or
permit;

(i) used fraud or misrepresentation in making an application for a license or permit or renewal of
a license or permit;

(i} used or applied a registered pesticide inconsistent with its labeling or the label or the department
restrictions on the use of that pesticide;

(k} made false or misleading statements in connection with a pest inspection of land, crops, yards,

or any premises in an attempt to induce any person to engage his the licensee’s or permittee’s services

to eliminate, control, or mitigate the alleged pest or made false or misleading statements concerning the
effectiveness of any pesticide or its application;

U} failed to satisfy a judgment entered aqainst the licensee or permittee as a result of a complaint

concerning the use of a pesticide.

(2} Decisions of the department relating to the issuing of licenses or permits may be appealed.”

Section 2. Section 80-8-304, MCA, is amended to read:

"80-8-304. Investigation and enforcement authority. (1) in enforcing this chapter, the department
or its duby authorized agents, upon reasonable cause, may enter upon private and public premises and
property with a warrant or consent of the inhabitant or owner to inspect or investigate at reasonable times:

{a) equipment used for applying pesticides;

(b} actual or reported adverse effects caused by pesticides in humans, crops, animals, land, or
other property;

(c) records on the selling or use of pesticides and the person’s stock of pesticides;

Z\'\ -2- |  HB212
( Montana Legislative Council
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{d) handling, use, apptication, storage, and disposal of pesticides by any person;

{e) pesticides being applied or to .be applied and to sample the pesticides or _agricultural
commodities;

{fy the use and application of a pesticide; ef

{g) the environment alleged to have been exposed to pesticides and to collect and analyze
gnvironmental samples;

(h}] a person’s compiiance with pesticide worker protection standards and labeling, including

handlers and workers;

{i} _a person's compliance with pesticide ground water_and ENVIBONMENTAL PROTECTION

AGENCY endangered species standards and labeling; or

{{) a person’'s compliance with licensing, labeling, permitting, and certification requirements.

(2) The department is authogrized to investigate all incidents involving the application, sale,
introduction, or utdizatien use of registered pesticides or compaounds capable of acting in the manner of
pesticides when the incidents have a reasonable potential t¢ adversely affect the public environment or
persons ether-than-the appheator.

(3) The investigation or_inspection authority provided for in this section may be exercised over
persons not possessing a required license or permit erly—upen—receipt-of acomplaintorreportofan

Section 3. Section 80-8-305, MCA, is amended to read:

"80-8-305. General violations -- compliance orders. (1} Consistent with the provisions of Title 80,
chapter 19, it is unlawful for amy a person:

{a) to discard any pesticide or pesticide container in seeh a manner as-to-eause that causes injury
to humans, domestic animals, or wildlife; or to pollute any waterway in a way harmful to any wildiife

therein in the waterway or to the environment;

{b) to handle, transport, store, display, or distribute pesticides or pesticide containers in sueh a

manner as-te-eadangerman that endangers humans or the environment or to endanger food or any other

products that may be transported, stored, displayed, or distributed with sgek pesticides;
(¢} to handle, apply, or attempt o apply any registered pesticide for which ke the person does not

have an appropriate, complete, or legible label at hand;

Z\'\ -3- HB 212
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(d) to apply or attempt to apply any registered pesticide in a manner inconsistent with the lebet
labeiing, as defined in 80-8-102; or

(e} to use any unregistered chemical or biological agent that is required to be registered as a
pesticide by the Mantana Pesticides Act.

(2) Wt is unlawful for asy a person 1o manufacture, formulate, or store any registered pesticide or

a component or byproduct thereef of a registered pesticide in sueh a manner that the pesticide, er-any

component, or byproduct cannot be cantained or confined within the boundaries of the lands owned by

or under the appropriate control of the person involved. Oder The containment or canfinement of odor is

specificatiy exempted from the provisions of this subsection.
(31ta) The department may issue a compliance order to afy a person violating the provisions of
this-seeterr 80-8-211, the_provisions of this section, or any other requirement established pursuant to this

chapter. Fhe—eermphai
or—subeontracterss THE COMPLIANCE ORDER MAY BE ISSUED TO ANY PERSON, INCLUDING THE

PERSON'S EMPLOYEES, AGENTS, OR SUBCONTRACTORS,

affected—party THE PROVISIONS OF THIS SUBSECTION (3) ARE NOT INTENDED TO VOID OR AFFECT

INDEMNITY OR LIABILITY AGREEMENTS BETWEEN THE PERSON WHO OWNS, LEASES, OR HAS

POSSESSION OR CONTROL OF THE SITE AND THE PERSON WHOQ SOLD THE SITE, WHO IS THE LESSOR,

OR WHQ HAS RELINQUISHED POSSESSION OR CONTROL QF THE SITE.

{4} A compliance order may require the cleanup of any pesticide that a person has accidentally or
purposely dumped, spilled, misused, or unlawfully used in violation of this section. The department shall
allow the recipient of a compliance order to spread, treat, or dispose of soils cantaminated by a pesticide

if the person can document and prove to the satisfaction of the department that the soil wiil be beneficially

-4 - HB 212
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used or that the pesticide in the soil will physically, chemically, or bioclogically degrade and that neither the
beneficial use of the soil nor the degradation of the pesticide in the soil will adversely affect agriculture,
hurnan health, or the environment. Prior to issuing a compliance order requiring cleanup of a pesticide, the
department shall consuft with the department of health and enviranmental sciences to ensure that the
provisions of Title 75, chapter 10, part 4, are considered. If a pesticide or soil contaminated by a pesticide
is subject to the provisians of Title 75, chapter 10, part 4, and there is no beneficial use of the soil as
determined by the department, the department of health and environmental sciences is responsible for
regulating the cleanup and disposal of the pesticide and the soil contaminated by the pesticide. The
department may not allow a person to spread, treat, or dispose of soils contaminated by a canceled or
suspended pesticide‘ without the specific approval of the department of health and environmental sciences
or the U.S. environmental protection agency, or both, as required on a case-by-case basis.

{5) When issuing a compliance order, the department may require a person who has violated a
provision of this chapter to conduct monitoring to assist in determining the presence or level of
concentration of pesticides in the environment and the effectiveness of cleanup efforts. The department
shall specify criteria in the compliance order for determining the duration of monitoring.

{6) A compliance order must specify the requirement of this chapter that has been violated and
establish a time schedule for compliance. In establishing a time schedule for compliance, the department
shall take into account the seriousness of the viclation and any good faith efforts that the person has made
to comply with the requirement that has been violated. A compliance order issued under this section must
be served either by a person gualified to perform service under the Montana Rules of Civil Procedure or

by certified mail.”

Section 4. Section 80-8-306, MCA, is amended to read:

"80-8-306. Penalties. {1) Ary A person convicted of vialating any of the provisions of this chapter
or the rules issued thereunder under this chapter or who may-misrepresent—impede—obstruet—hinder—orf
etherwiseprevent-o-attempt misrgpresents, prevents, or attempts to prevent the department or its duly

authorized agent in performance of its duty in connection with the provisions of this chapter shalbe
adiudged is guilty of a misdemeanor and shall be fined not less than $100 but not more than $1,500.

{2) The department or its authorized representative is—hereby—autherized—te may apply to the

district court of the
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gistriet—tevwis—and—tlark—Ceognty: COUNTY WHERE A VIOLATION 1S ABOUT TOQ OCCUR OR HAS

QCCURRED to grant a temporary 0r permanent injunction restraining any person from violating or
continuing to violate any of the provisions of this chapter or any rule promulgated under the chapter
aotwithstanding-the-existence-of aotherremediesofaw NOTWITHSTANDING THE EXISTENCE OF OTHER
REMEDIES OF LAW. Wheaapersor-nakes-pesticide-aoplcationstr-more-than-ohecounty-on-a-commereial

may-sclectand-proceednthecourt rrost-appropriate-underthe-circomstances WHEN A PERSON MAKES

PESTICIDE APPLICATIONS IN MORE THAN ONE COUNTY ON A COMMERCIAL BASIS WITHOUT A

LICENSE QR PERMIT OR OPERATES IN VIQLATION OF A LAWFUL WRITTEN ORDER OF THE

DEPARTMENT [N MORE THAN ONE COUNTY, THE DISTRICT COURT OF LEWIS AND CLARK COUNTY

HAS CONCURRENT JURISDICTION WITH THE DISTRICT COURT QF ANOTHER COUNTY WHERE A

VIOLATION HAS OCCURRED OR IS ABOUT TO OCCUR AND THE DEPARTMENT MAY SELECT AND

PROCEED IN THE COURT THAT IS MOST APPROPRIATE UNDER THE CIRCUMSTANCES. The injunction

is 10 be issued without bond.

{3) Nothing in this chapter is-te-be-corstrued-as+equiring requires the department or its authaorized
agent to report minar violations of the chapter for prosecution or for the institution of seizure proceedings
when it believes that the public interest will be best served by other remedial action, by a suitable notice
of warning in writing, or by a lawful written ordersnerisany-partofthis. This chapter to-be-construed-te
does not apply to cormmon carriers transporting shipments tendered to them by the general pubi.ic.

(4) Any person who with intent to defraud uses or reveals information relative to formulas of
products acquired under the authority of 80-8-201 shall, upon conviction, be fined not more than $500
or be imprisoned for not more than 1 year, or both.

(b} {a) Any registrant, applicator, dealer, retailer, or other person who commits a major violation
of this chapter as defined in subsection {&He+ [5}{e}, in addition to other penaities provided in this chapter
may be assessed a civil penalty by the department of not more than $3660 $2,500 for each offense.
However, farm applicators possessing a permit may not be assessed a civil penaity over $266 $500 for
the first offense. Assessment of a civil penalty may be made in conjunction with any other department

warning, arder, or administrative action authorized by this chapter.
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{(v) Me A civil penalty may not be assessed unless the person charged was given notice and
opportunity for a hearing and an appeal pursuant to the Montana Administrative Procedure Act.

(c){i) If after investigation the department determines that a major_violation of this chapter has

either—affected  SIGNIFICANTLY HARMED human life, wvelfare, or safety or affected agricultura!

commodities, livestock, or the environment in a manner that cannot be appropriately addressed by the

enalties assessed in subsection (5){a), the department may seek a civil penalty, not to exceed $25,000
for each offense, by filing a complaint_in the district court ef-the firstjudicial-distriet—tewisand-Clork
County.

{i) In addition to the civil penalty provided in_subsection {5)(c){i), a person who WILLFULLY

commils a major violation of this chapter that results in significant harm to human life, weifare, or safety

or to agricultural commodities. livestock, or the environment is guilty of a felony and shall, upon conviction

be fined not more than $50,000 or be imprisoned in the state prison for not more than 10 vears, or both.

{d) In determining an appropriate penalty, the department shall consider the effect on the person’s
ability to continue in business, the gravity of the viglation whieh that occurred, the degree of care

exercised by the offender, and whether significant harm resulted to human health, eswvirerment agricultural

creps commodities, ef livestock,_or the environment.

(e} A major violaticn of this chapter includes:

(i} misuse of a pesticide which that results in PROVEN EXPOSURE OF HUMANS, AGRICULTURAL

COMMODITIES, OR LIVESTOCK OR RESULTS [N proven harm ef—expesyre to human health, the

enviropment—oF agricultural ereps commodities, ef livestock_or the environment:. As used in this

subsection {i}, misuse means the use, handling, or release of a pesticide by a persgn in a _manner.

inconsistent with the label or labeling or in violation of department pesticide application, storage, mixing,

and loading rules or pesticide and container disposal rules.

(i) selling of a restricted pesticide to a person not certified or authorized to purchase sueh restricted
pesticides;

(iii) use or sale of unregistered pesticides;

{iv) failure to maintain any individual pesticide application and sales records;

{v} using or selling pesticides without having obtained the required license or permit; of

(vil noncompliance with pesticide worker protection standards and labeling;

{vii) noncompliance with PESTICIDE ground water and "TNVIRONMENTAL PROTECTION AGENCY

/\’\ e HB 212
[{ Montana Legislative Council



H4th Legislature HB0212.02

—_—

O W W N AW N

a2 —a .
W N =

14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

endangered species standards and labeling;

{viii) _noncompliance with pesticide _or pesticide container disposal, labeling, or handling

requirements and standards; or

lix) reaccurrence of any identical violation of this chapter within thesame-—ealendaryear 2 vears

of the first violation.

{e}{f} if the department is unable 10 collect sueh the civil penalty or if ary a person fails to pay all

or a set portion of the civil penalty as determined by the department, # the department may recover saeh

that amount by action in the appropriate district court.

Section 5. Section 80-15-202, MCA, is amended to read:

"80-15-202. Monitoring programs. (1) The department or the department of health and
environmental sciences shall conduct monitoring programs to determine:

{a} whether residues of agricultural chemicals are present in ground water; and

{b) the likelihood of an agricultural chemical to enter ground water, if either department determines
that sufficient valid scientific data is available to reascnably predict the behavior of a particular agricultural
chemical in the soil.

{2) ARy—pers

+3 The department and the department of health and environmental sciences shall evaluate all

information retating to this sectiocn that is received from any person, based upon standard procedures,
protocols, and confirmatory procedures established by rule. Information found to be insufficient based on
the adopted procedures and protocals, including analytical results, may be used only for informational

purposes.”

Section 6. Section 80-15-403, MCA, is amended to read:

Z\‘\ -8 - HB 212
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"80-15-403. Compliance orders. (1) in furtherance of 80-15-402, the department may issue a
compliance order to any person violating a standard, an interim numerical standard, or any other
requirement established pursuant to this chapter. The department shali coordinate its proposed actions
pursuant tc this section with proposed actions of the department of health and envircnmental sciences

pursuant to 75-5-613, if any. Issuance of a compliance order under this chapter precludes the department

from taking other enfarcement actions for the same violation under Title 80, chapter 8 or 10.

(2]1a)l The department may issue a compliance order to any person—inchiding—the—persens

{{B} An—-actionunder—trs—subsection {2-docorot-preciude aprvate—causeof-actionbyafy

aHected-party THE PROVISIONS OF THIS SUBSECTION (2) ARE NOT INTENDED TO VOID OR AFFECT

INDEMNITY OR LIABILITY AGREEMENTS BETWEEN THE PERSON WHO OWNS, LEASES, OR HAS

POSSESSION OR CONTRQL OF THE SITE AND THE PERSON WHO SOLD THE SITE, WHO IS THE LESSOR

OR WHO HAS RELINQUISHED POSSESSION OR CONTROL OF THE SITE.

(3) When issuing a compliance order, the department may require a person who has violated a
provision of 80-15-402 to conduct monitoring to assist in determining the presence or level of 7
concentration of an agriculitural chemical in ground water and the effectiveness of cleanup efforts. The
department shall specify criteria in the compliance order for determining the duration of monitering.

(4) A compliance order must specify the requirement viclated and must set a time for compliance,
In establishing a time for compliance, the department shall take into account the seriocusness of the

violation and any good faith efforts that the person has made to comply with the requirement that has

Z\‘\ -9- HE 212
Gl_cyna Leglisiative Council



54th Legislature HBQ212.02

C W O~ W N

[ e N A e S s N N B e T T
Lo R o R & « B = N & 1 - % B N =l -« BN S o > B .2 B O % R

been violated. A campliance order issued under this section must be served either personally by a person

qualified to perform service under the Montana Rules of Civil Procedure or by certified mail.”

Section 7. Section 80-15-412, MCA, is amended to. read:

"80-15-412. Administrative civil penaity. (1) A person who commits a viclation of this chapter
may be assessed an administrative civil penalty by either the department erthe-departmeni-oi-health-and
eRvireRmental-seieRces—consistent-with-theirrespective responsibilities; of not more than $1,000 for each

offense. Farm applicators possessing a pesticide permit or using a fertilizer may not be assessed an
administrative civil penalty of more than $500 for the first offense. Assessment of a civil penalty may be
made in conjunction with any other warning, order, or administrative action authorized by this chapter or
Title 75, chapter b, that is issued or undertaken by either the department or the department of health and
envircnmental sciences.

(2) Ne An administrative civil penalty may not be assessed unless the person charged is given
notice and apportunity for a hearing pursuant to Title 2, chapter 4, part 6, of the Montana Administrative
Procedure Act.

(3) In determining an appropriate administrative civil penalty, the responsible department shall
consider the effect on the person’s ability to continue in business, the gravity of the violation that
occurred, the degree of care exercised by the offender, and whether significant harm resulted to public
health, agricultural crops, livestock, or the environment.

(4) If the respensible department is unable to collect the administrative civil penalty or if a person
fails to pay all or a set portion of the administrative civil penalty as determined by the respensible
department, the department may seek to recover the amount in the appropriate district court.

{5) ’A person against whom the department er—the—department—af-health—and—envirermental
sciences has assessed an administrative civil penalty may, within 30 days of the final ‘agency action
making the assessment, appeal the assessment to the district court of the county in which the violation
is alleged to have occurred. A jury trial must be granted when demanded under Rule 38 of the Montana

Rules of Civil Procedure."

NEW SECTION. Section 8. Severability. If a part of [this act] is invalid, all valid parts that are

severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its
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1 applications, the part remains in effect in ail valid applications that are severable from the invalid

applications.

NEW SECTION. Section 9. Effective date. [This act] is effective July 1, 1995,

5 -END-
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HOUSE BILL NO. 212
INTRODUCED BY ANDERSON
BY REQUEST OF THE DEPARTMENT OF AGRICULTURE

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING CERTAIN PROVISIONS OF LAW REGARDING
PESTICIDES AND AGRICULTURAL CHEMICALS; REVISING THE MONTANA PESTICIDES ACT REGARDING
LICENSE AND PERMIT REVOCATION, INVESTIGATION AND ENFORCEMENT, THE ISSUANCE OF
COMPLIANCE ORDERS, AND PENALTIES; MAKING UNIFORM THE PROCEDURES FOR CONTESTING AND
APPEALING PENALTIES ASSESSED BY THE DEPARTMENT OF AGRICULTURE UNDER THE MONTANA
PESTICIDES ACT; REVISING THE MONTANA AGRICULTURAL CHEMICAL GROUND WATER PROTECTION
ACT BY REMOVING THE REQUIREMENT THAT CERTAIN CHEMICAL ANALYSES BE REPORTED;
REMOVING THE AUTHORITY QF THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES TO
ASSESS CiVIL PENALTIES UNDER THE MONTANA AGRICULTURAL CHEMICAL GROUND WATER
PROTECTICON ACT; REVISING THE PROCESS FOR ISSUANCE OF COMPLIANCE ORDERS; AMENDING
SECTIONS 80-8-211, 80-8-304, 80-8-305, B0-8-306, 80-15-202, 80-15-403, AND 80-15-412, MCA;
AND PROVIDING AN EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

THERE ARE NO CHANGES IN THIS BILL AND IT WILL
NOT BE REPRINTED. PLEASE REFER TO SECOND
READING COPY (YELLOW) FOR COMPLETE TEXT.

1. HB 212
THIRD READING
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HOUSE BILL NO. 212
INTRODUCED BY ANDERSON
BY REQUEST OF THE DEPARTMENT OF AGRICULTURE

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING CERTAIN PROVISIONS OF LAW REGARDING
PESTICIDES AND AGRICULTURAL CHEMICALS; REVISING THE MONTANA PESTICIDES ACT REGARDING
LICENSE AND PERMIT REVOCATION, INVESTIGATION AND ENFORCEMENT, THE ISSUANCE OF
COMPLIANCE ORDERS, AND PENALTIES; MAKING UNIFORM THE PROCEDURES FOR CONTESTING AND
APPEALING PENALTIES ASSESSED BY THE DEPARTMENT OF AGRICULTURE UNDER THE MONTANA
PESTICIDES ACT: REVISING THE MONTANA AGRICULTURAL CHEMICAL GROUND WATER PROTECTION
ACT BY REMOVING THE REQUIREMENT THAT CERTAIN CHEMICAL ANALYSES BE REPORTED;
REMOVING THE AUTHORITY OF THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES TO
ASSESS CIVIL PENALTIES UNDER THE MONTANA AGRICULTURAL CHEMICAL GROUND WATER
PROTECTION ACT; REVISING THE PROCESS FOR ISSUANCE OF COMPLIANCE ORDERS; AMENDING
SECTIONS 80-8-211, 80-8-304, 80-8-305, 80-8-306, 80-15-202, 80-15-403, AND 80-15-412, MCA;
AND PROVIDING AN EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 80-8-211, MCA, is amended to read:

"80-8-211. Ravocation of licenses and permits. (1) The department shall establish the policy and
procedures on the revocation of licenses or permits. The department may refuse to grant; gr renew- or may
revoke or modify a license or permit, as the case may require, when the department is satisfied that the
iicensee or helder-of-apermit permittee is not gualified to sell, use, or apply pesticides under the conditions
in the lacality in which he the licensee or permittee operates or has operated or that ke the licensee or
permittee has committed any of the following acts, each of which is deelared-te-be considered a violation
of this chapter:

{a} made false or fraudulent claims or recommendations through any media misrepresenting the
effect of materials ar methods to be utilized ysed;

(b} applied or scld unapproved or illegal materials or applied or sold a pesticide without possessing

-1 - HB 212
REFERENCE BILL
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a current and appropriate license or permit;
(c) operated in a faulty, careless, or negligent manner;
(d) operated faulty or unsafe equipment;
(e) refused or neglected to comply with the provisions of this chapter, ke rules adopted hercunder

under this chapter, or any lawful order of the department;

{f) refused or neglected to keep and maintain the records required by this chapter or 10 make
reports when and as required,

{g) made false gr fraudulent records or reports;

(h) operated equipment for the commergial application of a pesticide without having a license or
permit;

{i) used fraud or misrepresentation in making an application for a license or permit or renewal of
a license or permit;

{i} used or applied a registered pesticide inconsistent with its labeling or the label or the department
restrictions on the use of that pesticide;

(k) made false or misleading statements in connection with 2 pest inspection of land, crops, vards,
or any premises in an attempt tc induce any person ta engage his the licensee’s or permittee’s services
10 eliminate, control, or mitigate the alleged pest or made false or misleading statements concerning the

effectiveness of any pesticide or its application;

() failed to satisfy a judgment entered against the licensee or permittee as a result of a complaint

concerning the usa of a pesticide.

{2} Decisions of the department reiating 10 the issuing of licenses or permits may be appealed.”

Section 2. Section 80-8-304, MCA, is amended to read:

"80-8-304. Investigation and enforcement authority. (1) in enforcing this chapter, the department
or its daly authorized agents, upon reasonable cause, may enter upon private and public premises and
property with a warrant or consent of the inhabitant or awner to inspect or investigate at reasconable times:

(a) equipment used for applying pesticides;

(b) actual or reported adverse effects caused by pesticides in humans, crops, animals, land, or
other property;

{c) records on the selling aor use of pesticides and the person’s stock of pesticides;
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{d} handling, use, application, storage, and disposal of pesticides by any person;

{e}] pesticides being applied or to be applied and to sample the pesticides or_agricultural
commodities;

ifi the use and application of a pesticide; e+

{g) the environment alleged to have been exposed to pesticides and to collect and aﬁalyze

environmental samples;
(h) a person’s compliance with pesticide worker protection stangdards and labeling, including

handlers and workers;
i) a person’'s compliance with ici nd_water and ENVIRONMENTAL PROTECTION

AGENCY endanger i ndar nd {abeling; or

{2) The department is authorized 10 investigate all incidents involving the application, sale,
introduction, or wtilizetien use of registered pesticides or compounds capable of acting in the manner of
pesticides when the incidents have a reasonable pgtential to adversely affect the public environment or
persons ether—tharthe-appleator. '

{3} The investigation or _inspactign authority provided for in this section may be exercised over

persons not possessing a required license or permit enly—uper—recciptoiocomplaint-orreportof-an
reident.”

Section 3. Section 80-8-305, MCA, is amended to read:

"80-8-305. General viclations -- compliance orders. (1) Consistent with the provisions of Title 80,
chapter 19, it is unlawful for afy g person:

{a) to discard any pesticide or pesticide container in sueh a manner as-te-eause 1hat causes injury
to humans, domaestic animalis, or wildlife; ar to pollute any waterway in a way harmful to any wildlife
thereir in the waterway or to the environment;

(b} to handle, transport, store, display, or distribute pesticides or pesticide containers in sueh a
manner as-te-endangerman that endangers humans or the environment ar to endanger food or any other
products that may be transported, stored, displayed, or distributed with suebk pesticides;

| {c} to handle, apply, or attempt to apply any registered pesticide for which ke the person does not

have an appropriate, complete, or legible label at hand;

-3 - HB 212
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(d) to apcply or attempt to apply any registered pesticide in @ manner inconsistent with the #abe#
labeling, as defined in 80-8-102; or

(e} to use any unregistered chemical or biological agent that is required to be registered as a
pesticide by the Montana Pesticides Act.

l(2) It is unlawful for amy a person to manufacture, farmulate, or store any registered pesticide or
a companent or byproduct thereef of 3 registered pesticide in sueh a2 manner that the pesticide, eFany
component, or byproduct cannotbe contained or confined within the boundaries of the lands owned by

or under the appropriate control of the person involved. &def The containment or confinement of odor is

speeifieally exempted from the provisions of this subsection.

(3){a) The department may issue a compliance order to afy a person violating the provisions of
this-seetion; 30-8-211, the provisions of this section, or any other requirement established pursuant to this
chapter. Fhe-eempia
or—subeontracters: THE COMPLIANCE QORDER MAY BE ISSUED TO ANY PERSON, INCLUDING THE
PERSON'S EMPLOYEES, AGENTS, OR SUBCONTRACTORS.

affeeted-parry THE PROVISIQONS OF THIS SUBSECTION (3) ARE NOT INTENDED TO VOQID OR AFFECT
INDEMNITY OR LIABILITY AGREEMENTS BETWEEN THE PERSON WHO QWNS, LEASES, OR HAS

PQSSESSION OR CQNTROL QF THE SITE AND THE PERSON WHQ SOLD THE SITE, WHO IS THE LESSOR,
QR WHO HAS RELINQUISHED POSSESSION QR CONTROL QOF THE SITE.

{4} A compliance order may réquire the cleanup of any pesticide that a person has accidentally or
purposely dumped, spilled, misused, or unlawfully used in violation of this section. The department shall
allow the recipient of a complianée order to spread, treat, or dispose of soils contaminated by a pesticide

if the person can document and prave to the satisfaction of the department that the soil will be beneficially
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used or that the pesticide in the soil will physicaily, chemically, or biologically degrade and that neither the
beneficial use of the soil nor the degradation of the pesticide in the soil will adversely affect agricuiture,
human health, or the environment. Prior to issuing a compliance order requiring cleanup of a pesticide, the
department shall consult with the department of health and environmental sciences to ensure that the
provisions of Title 75, chapter 10, part 4, are considered. If a pesticide or soil contaminated by a pesticide
is subject to the provisions of Title 75, chapter 10, part 4, and there is no beneficial use of the soil as
determined by the department, thg department of health and environmentail sciences is responsible for
regulating the cleanup and disposai of the pesticide and the soil contaminated by the pesticide. The
department may not allow a person to spread, treat, or disp_ose ot sails contaminated by a canceled or
suspended pesticide without the specific approval of the department of health and environmental sciences
or the U.S. environmental protection agency. or bhoth, as required on a case-by-case basis.

(5) When issuing a compliance order, the department may require a person who has violated a
provision of this chapter t¢ conduct monitoring to assist in determining the presence or level of
concentration of pesticides in the environment and the effectiveness of cleanup efforts. The department
shall specify criteria in the compliance order for determining the duration of monitoring.

{6) A compliance order must specify the requirement of this chapter that has been violated and
establish a time schedule for compliance. In establishing a time schedule for compliance, the department
shall take into account the seriousness of the violation and any good faith efforts that the person has made
to comply with the requirement that has been violated. A compliance order issued under this section must
be served either by a person qualified to perform service under the Montana Rules of Civil Procedure or

by certified mail.”

Section 4, Section 80-8-306, MCA, is amended to read:

"80-8-306. Penalties. (1) ARy A person convicted of violating any of the provisions of this chapter
or the rules issued thereunder under this chapter or who may-misrepresentnpode—obstraet—hinder—of
athepwise-prevent-or-atiempt Misreprasents, prevent r attem to prevent the department or its duaiy
authorized agent in performance of its duty in connection with the provisions of this chapter shal-be
adiudged is guilty of a misdemeanor and shall be fined not less than $100 but not more than $1,500.

{2) The department or its authorized representative i5—horeby-—autherized-te may apply to the

district court of the ¢
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district—Levwis—oRd—Clark—Countyy COUNTY WHERE A VIOLATION IS ABOUT TO QCCUR OR HAS

QCCURRED to grart a tempgrary or permanent injunction restraining any person from viglating or
continuing to violate any of the provisions of this chapter or any rule promulgated under the chapter

netwithctanding-the-existereeofotherremediesofHaw NQTWITHSTANDING THE EXISTENCE OF OTHER

REMEDIES OF LAW. ¥

may-select-ang-procestHnthe-court-most-opproprate-under-the-eireumatanees- WHEN A PERSON MAKES
PESTICIDE APPLICATIONS (N MQRE THAN QONE CQUNTY ON A COMMERCIAL BASIS WITHOUT A

LICENSE OR PERMIT OR QPERATES IN VIOLATION OF A LAWFUL WRITTEN ORDER_QOF THE
DEPARTMENT IN MQRE THAN ONE NTY, THE DISTRICT RT QF LEW!S AND CLARK UNTY
HAS CONCURRENT JURISDICTION WITH_THE DISTRICT URT QF ANOTHER CQUNTY WHERE A
VIOLATION HAS QCCURRED OR 1S ABQUT TQ QCCUR AND THE DEPARTMENT MAY SELECT AND
PROCEED IN THE COQURT THAT IS MOST APPRQPRIATE UNDER THE CIRCUMSTANCES. The injunction
is to be issued without bond.

{3) Nothing in this chapter is-te-be-constrged-as-reguiring requires the department or its authorized

agent to report minor violations of the chapter for prosecution or for the institution of seizure proceedings

when it believes that the public interest will be best served by other remedial action, by a suitable notice
of warning in writing, or by a lawful written order;-Rerisany-part-ef this. This chapter to-be-eonstrucd-to
does not apply ta common carriers transporting shipments tendered to them by the general pubi'ic.

{4) Any person who with intent to defraud uses or reveals informatian relative to formulas of
products acquired under the authority of 80-8-201 shall, upon conviction, be fined not more than $500
or be imprisoned for not more than 1 year, or both.

(5) (al Any registrant, applicator, dealer, retailer, or other person who commits a major viciation
of this chapter as defined in subsection {8Hd} {5}ie}, in addition tg other penalties provided in this chapter,
may be assessed a civil penalty by the department of not more than $3-066 $2.500 for each offenss.

However, farm applicators possessing a permit may not be assessed a civil penalty over $200 $500 for
the first offense. Assessment of a civil penalty may be made in conjunction with any other department

warning, order, aor administrative action authorized by this chapter.
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{b) MNe A civil penalty may not be assessed unless the person charged was given notice and
opportunity for a hearing and an appeal pursuant to the Montana Administrative Procedure Act.

{c}{i) If after investigation the department determines that a maijor violation of this chapter has
either—atfeeted SIGNIFICANTLY HARMED human life, weifare, or safety or affected agricultural

commoedities, livestock, or the envirpnment in a manner thg} cannot be appropriately addressed by the
penalties assessed in sybsection (9)(a}, the department may segk a civil penaity, not to exceed $25 000
for each offense, by filing a complaint in the district court ef-the-firstjudiciatdistriet—tewis—and—Clark
County.

{iiy In addition to the civil penalty provided in subsaction (5){c)li}, a person who WILLFULLY

commits a major viclation of this chapter that results in significant harm to human life, welfare, or safety

or 10 agricultural commaodities, livestock, or the environment is quilty of a felony and shall, upon conviction,

be fined nat more than $50,000 or be imprisoned in the state prison for not more than 10 years, or both.

{d] In determining an appropriate penalty, the department shall consider the effect on the person’s
ability to continue in business, the gravity of the violation whiek that occurred, the degree of care
exercised by the offender, and whether significant harm resulted to human health, eavirerment: agricultural
erops commodities, ©F livestock,_or the environment.

(el A major violation of this chapter includes:

(il misuse of a pesticide whieh that results in PROVEN EXPQSURE OF HUMANS, AGRICULTURAL
COMMODITIES, OR LIVESTOCK OR RESULTS IN proven harm er—expesdre to human health, #e
eAviroRmeERt—oF agricultural ereps commaodities, ef livestock_ or the environment:. As used in this

subsection {i}, misuse means the use, handling, or release of a pesticide by a person in_a manner.

inconsistent with the label or | ling or_in violation of department pesticide application, storage, mixin

and loading rules or pesticide and container disposal rules.

(i) selling of a restricted pesticide to a person not certified or authorized to purchase sueh restricted

pesticides;
{iii) use or sale of unregistered pesticides;
{iv} failure to maintain any individual pesticide application and sales records;
(v) using or selling pesticides without having obtained the required license or permit; of
(vi} noncompliance with icide worker protection standards and labeling;

{vii) noncompliance with PESTICIDE ground water and ENVIRONMENTAL PROTECTION AGENCY
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endangered species standards and labeling;

{viii] _noncompliance with pesticide or pesticide container disposal, labeling, or bhandling
requirements and standards; or

{ix} reoccurrence of any identical violation of this chapter within the-same—ealenrdar—year 2 vears
of the first violation.

{g}{f) If the department is unable to collect sueh the civil penalty or if ary a person fails to pay ail
or a set portion of the civil penaity as determined by the department, # the department may recover such

that amount by action in the appropriate district court.

Section 5. Section 80-15-202, MCA, is amended to read:

"80Q-15-202. Monitoring programs. (1) The department or the department of health and
environmental sciences shall conduct monitaring programs to determine:

(a} whether residues of agricuitural chemicals are present in ground water; and

(b) the likelinood of an agricultural chemical to enter ground water, if either department determines
that sufficient valid scientific data is available to reasonably predict the behavior of a particular agricuitural
chemical in the soil.

(2} Ary—pers
ehemiealin-groung-

{3+ The department and the department of health and environmental sciences shall evaluate all

information relating to this section that is received from any person, based upon standard procedures,
protocols. and confirmatory procedures established by rule. Infarmation found to be insufficient based on
the adopted procedures and protocols, including analytical results, may be used only for informational

purposes.”

Section 6. Section 80-15-403, MCA, is amended 1o read:
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"80-15-403. Compliance orders. (1) In furtherance of 80-15-402, the department may issue a
compliance order to any person violating a standard, an interim numerical standard, or any other
requirement established pursuant to this chapter. The department shall coordinate its proposed actions
pursuant to this section with proposed actions of the department of health and environmental sciences

pursuant to 75-5-613, if any. issuance of a compliance order under this chapter precludes the department

from taking other enforcement actions for the same violation under Title 80, chapter 8 or 10.

{2){a} The department may issue a compliance order t0 any personr—heluding—the—person’s

THE PROVISIONS OF THI BSECTION ARE NQT INTENDED TO VOID OR AFFECT

INDEMNITY OR LIABILITY AGREEMENTS BETWEEN THE PERSON WH WNS, LEASES, OR HAS
POSSESSION OR CONTROL QF THE SITE AND THE PERSON WH OLD THE SITE, WHO IS THE LESSQR
OR WHO HAS RELINQUISHED POSSESSION QR CONTRQL QF THE SITE.

(3] When issuing a compliance order, the department may require a person who has violated a
provision of 80-15-402 to conduct monitoring to assist in determining the presence or level of
concentration of an agricultural chemical in ground water and the effectiveness of cleanup efforts. The
department shall specify criteria in the compliance order for determining the duration of monitoring.

{4) A compliance order must specify the requirement vioiated and must set a time for compiiance.
in establishing a time for compliance, the department shall take into account the seriousness of the

violation and any good faith efforts that the person has made to comply with the requirement that has
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been violated. A comptiance order issued under this section must be served either personally by a person

qualified to perform service under the Montana Rules of Civil Procedure or by certified mail.”

Section 7. Section 80-15-412, MCA, is amended to. read:

"80-15-412. Administrative civil penalty. (1) A person who commits a violation of this chapter
may be assessed an administrative civil penalty by either the department erthe-depertmont-of-health-and
eAviroRmenta-scicheesconsistent-with-theirrespective-rospensibilities; of not mare than $1,000 for each
offense. Farm applicators possessing a pesticide permit or using a fertilizer may not be assessed an
administrative civil penalty of more than $500 for the first offense. Assessment of a civil penalty may be
made in conjunction with any other warning, order, or administrative action authorized by this chapter or
Title 75, chapter 5, that is issued or undertaken by either the department or the department of health and
environmental sciences.

(2) MNe An administrative civil penaity may ngt be assessed unless the person charged is given
notice and opportunity for a hearing pursuant to Title 2, chapter 4, part 6, of the Montana Administrative
Procedure Act.

{3) in determining an appropriate administrative civil penalty, the respensible department shall
consider the effect on the person’s ability to continue in business, the gravity of the violation that
occurred, the degree of care exercised by the offender, and whether significant harm resufted to public
health, agricultural crops, livestock, or the environment.

(4) If the respensible dapartment is unable to collect the administrative civil penalty or if a person
fails to pay ail or a set portion of the administrative civil penalty as determined by the respensible
department, the department may seek to recover the amount in the appropriate district court.

(5) A person against whom the department er—the—department—oi—heaith—and—environmental
setenges has assessed an administrative civil penalty may, within 30 days of the final agency action
making the assessment, appeal the assessment to the district court of the county in which the violation
is alieged to have occurred. A jury trial must be granted when demanded under Ruie 38 of the Montana

Ruies of Civil Procedure.”

NEW SECTIQN. Section 8. Severability. If a part of [this act] is invalid, all valid parts that are

severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its
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applications, the part remains in effect in all valid apglications that are severable from the invalid

applications.

NEW SECTION. Section 9. Effective date. [This act] is effective July 1, 1995,
-END-
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