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2 

~ \-\o vS.c?. BILL NO. ;).\"'cb 

INTRODUCED BY~~ ......... --~------------------------

3 BY REQUEST OF THE DEPARTMENT OF AGRICULTURE 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT REVISING CERTAIN PROVISIONS OF LAW REGARDING 

6 PESTICIDES AND AGRICULTURAL CHEMICALS; REVISING THE MONTANA PESTICIDES ACT REGARDING 

7 LICENSE AND PERMIT REVOCATION, INVESTIGATION AND ENFORCEMENT, THE ISSUANCE OF 

8 COMPLIANCE ORDERS, AND PENAL TIES; MAKING UNIFORM THE PROCEDURES FOR CONTESTING AND 

9 APPEALING PENALTIES ASSESSED BY THE DEPARTMENT OF AGRICULTURE UNDER THE MONTANA 

10 PESTICIDES ACT; REVISING THE MONTANA AG RIC UL TURAL CHEMICAL GROUND WATER PROTECTION 

11 ACT BY REMOVING THE REQUIREMENT THAT CERTAIN CHEMICAL ANALYSES BE REPORTED; 

12 REMOVING THE AUTHORITY OF THE DEPARTMENT OF HEAL TH AND ENVIRONMENTAL SCIENCES TO 

13 ASSESS CIVIL PENAL TIES UNDER THE MONTANA AGRICULTURAL CHEMICAL GROUND WATER 

14 PROTECTION ACT; REVISING THE PROCESS FOR ISSUANCE OF COMPLIANCE ORDERS; AMENDING 

15 SECTIONS 80-8-211, 80-8-304, 80-8-305, 80-8-306, 80-15-202, 80-15-403, AND 80-15-412, MCA; AND 

16 PROVIDING AN EFFECTIVE DATE." 

17 

18 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

19 

20 Section 1. Section 80-8-211, MCA, is amended to read: 

21 "80-8-211. Revocation of licenses and permits. ( 1) The department shall establish the policy and 

22 procedures on the revocation of licenses or permits. The department may refuse to grant7 or renew, or may 

23 revoke or modify a license or permit, as the case may require, when the department is satisfied that the 

24 licensee or Aeleler of a peFR=tit permittee is not qualified to sell, use, or apply pesticides under the conditions 

25 in the locality in which l=te the licensee or permittee operates or has operated or that l=te the licensee or 

26 permittee has committed any of the following acts, each of which is eloolareel to ee considered a violation 

27 of this chapter: 

28 (a) made false or fraudulent claims or recommendations through any media misrepresenting the 

29 effect of materials or methods to be utilii':eel used; 

30 (b) applied or sold unapproved or illegal materials or applied or sold a pesticide without possessing 

~na Ler,lslatlve coundl 
- 1 -



54th Legislature LC0360.01 

a current and appropriate license or permit; 

2 (c) operated in a faulty, careless, or negligent manner; 

3 (d) operated faulty or unsafe equipment; 

4 (e) refused or neglected to comply with the provisions of this chapter, #le rules adopted hereuRser 

5 under this chapter, or any lawful order of the department; 

6 (f) refused or neglected to keep and maintain the records required by this chapter or to make 

7 reports when and as required; 

8 (g) made false or fraudulent records or reports; 

9 (h) operated equipment for the commercial application of a pesticide without having a license or 

10 permit; 

11 (i) used fraud or misrepresentation in making an application for a license or permit or renewal of 

12 a license or permit; 

13 (j) used or applied a registered pesticide inconsistent with its labeling or the label or the department 

14 restrictions on the use of that pesticide; 

15 (k) made false or misleading statements in connection with a pest inspection of land, crops, yards, 

16 or any premises in an attempt to induce any person to engage His the licensee's or permittee's services to 

17 eliminate, control, or mitigate the alleged pest or made false or misleading statements concerning the 

18 effectiveness of any pesticide or its application~ 

19 (I) failed to satisfy a judgment entered against the licensee or permittee as a result of a complaint 

20 concerning the use of a pesticide. 

21 ( 2) Decisions of the department relating to the issuing of licenses or permits may be appealed." 

22 

23 Section 2. Section 80-8-304, MCA, is amended to read: 

24 "80-8-304. Investigation and enforcement authority. ( 1) In enforcing this chapter, the department 

25 or its 0l:lly authorized agents, upon reasonable cause, may enter upon private and public premises and 

26 property with a warrant or consent of the inhabitant or owner to inspect or investigate at reasonable times: 

27 (a) equipment used for applying pesticides; 

28 (b) actual or reported adverse effects caused by pesticides in humans, crops, animals, land, or 

29 other property; 

30 (c) records on the selling or use of pesticides and the person's stock of pesticides; 
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1 (d) handling, use, application, storageL and disposal of pesticides by any person; 

2 (el pesticides being applied or to be applied and to sample the pesticides or agricultural 

3 commodities; 

4 (fl the use and application of a pesticide; 0f 

5 (gl the environment alleged to have been exposed to pesticides and to collect and analyze 

6 environmental samples~ 

7 (h) a person's compliance with pesticide worker protection standards and labeling, including 

8 handlers and workers; 

9 (i) a person's compliance with pesticide ground water and endangered species standards and 

10 labeling; or 

11 (jl a person's compliance with licensing, labeling, permitting, and certification requirements. 

1 2 (21 The department is authorized to investigate all incidents involving the application, sale, 

1 3 introduction, or 1:1tilicatioA use of registered pesticides or compounds capable of acting in the manner of 

14 pesticides when the incidents have a reasonable potential to adversely affect the public environment or 

15 persons ot"1er tRaA tRe BJlJJlieator. 

16 (3) The investigation or inspection authority provided for in this section may be exercised over 

17 persons not possessing a required license or permit onl•t l:lfl0A reeeif;lt et a eeFRfilaiAt er re,,iort et an 

18 iASi80At." 

19 

20 Section 3. Section 80-8-305, MCA, is amended to read: 

21 "80-8-305. General violations -- compliance orders. ( 1) Consistent with the provisions of Title 80, 

22 chapter 15, it is unlawful for aR'f .l! person: 

23 (al to discard any pesticide or pesticide container in~ a manner as to ea1:1se that causes injury 

24 to humans, domestic animals, or wildlife, or to pollute any waterway in a way harmful to any wildlife 

25 tRoreiA in the waterway or to the environment; 

26 (bl to handle, transport, store, display, or distribute pesticides or pesticide containers in~ a 

27 manner as to eAelaAger FRan that endangers humans or the environment or to endanger food or any other 

28 products that may be transported, stored, displayed, or distributed with~ pesticides; 

29 (c) to handle, apply, or attempt to apply any registered pesticide for which% the person does not 

30 have an appropriate, complete, or legible label at hand; 
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1 (d) to apply or attempt to apply any registered pesticide in a manner inconsistent with the laael 

2 labeling, as defined in 80-8-102; or 

3 (e) to use any unregistered chemical or biological agent that is required to be registered as a 

4 pesticide by the Montana Pesticides Act. 

5 (2) It is uni.awful for atl'f £ person to manufacture, formulate, or store any registered pesticide or 

6 £ component or byproduct thereof of a registered pesticide in St:tef½ a manner that the pesticide. ef--af\'f 

7 component. or byproduct cannot be contained or confined within the boundaries of the lands owned by 

8 or under the appropriate control of the person involved. ~ The containment or confinement of odor is 

9 s13eeifieall·~ exempted from the provisions of this subsection. 

1 O (3)1tl The department may issue a compliance order to af¥f £ person violating the provisions of #l+s 

11 seetieR, 80-8-211, the provisions of this section, or any other requirement established pursuant to this 

12 chapter. The eeFR13lianee order FRay ee issued to aR~• 13erseR, iReludiRg the 13erson's eFR13loyees, ageRts, or 

13 sueeoRtraetors. 

14 (b) If the di~partment is unable to identify the person or determines that the person is insolvent. 

15 the department may issue the compliance order to a person who owns, leases, or has possession or control 

16 of the site at the time the order is issued. 

17 (c) In determining the amount of any civil penalty issued as part of the compliance order to a person 

18 who owns, leases, possesses, or controls the site, the department shall consider whether the violation 

1 9 occurred prior to that person's acquiring an interest in the site and whether the site was used without that 

20 person's knowledge, or consent. 

21 (d) An action under this subsection (3) does not preclude a private cause of action by any affected 

22 Q.fil!Y,_ 

23 (4) A compliance order may require the cleanup of any pesticide that a person has accidentally or 

24 purposely dumped, spilled, misused, or unlawfully used in violation of this section. The department shall 

25 allow the recipient of a compliance order to spread, treat, or dispose of soils contaminated by a pesticide 

26 if the person can document and prove to the satisfaction of the department that the soil will be beneficially 

27 used or that the pesticide in the soil will physically, chemically, or biologically degrade and that neither the 

28 beneficial use of the soil nor the degradation of the pesticide in the soil will adversely affect agriculture, 

29 human health, or thii environment. Prior to issuing a compliance order requiring cleanup of a pesticide, the 

30 department shall consult with the department of health and environmental sciences to ensure that the 
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1 provisions of Title 75, chapter 10, part 4, are considered. If a pesticide or soil contaminated by a pesticide 

2 is subject to the provisions of Title 75, chapter 10, part 4, and there is no beneficial use of the soil as 

3 determined by the department, the department of health and environmental sciences is responsible for 

4 regulating the cleanup and disposal of the pesticide and the soil contaminated by the pesticide. The 

5 department may not allow a person to spread, treat, or dispose of soils contaminated by a canceled or 

6 suspended pesticide without the specific approval of the department of health and environmental sciences 

7 or the U.S. environmental protection agency, or both, as required on a case-by-case basis. 

8 (5) When issuing a compliance order, the department may require a person who has violated a 

9 provision of this chapter to conduct monitoring to assist in determining the presence or level of 

1 O concentration of pesticides in the environment and the effectiveness of cleanup efforts. The department 

11 shall specify criteria in the compliance order for determining the duration of monitoring. 

12 (6) A compliance order must specify the requirement of this chapter that has been violated and 

13 establish a time schedule for compliance. In establishing a time schedule for compliance, the department 

14 shall take into account the seriousness of the violation and any good faith efforts that the person has made 

15 to comply with the requirement that has been violated. A compliance order issued under this section must 

16 be served either by a person qualified to perform service under the Montana Rules of Civil Procedure or by 

17 certified mail." 

18 

19 Section 4. Section 80-8-306, MCA, is amended to read: 

20 "80-8-306. Penalties. (1) Aft'(- 8. person convicted of violating any of the provisions of this chapter 

21 or the rules issued thereuAeler under this chapter or who fflB'( fflisrepreseAt, ifflpede, eestruot, hiAder, er 

22 etherwise preveAt er atterApt misrepresents, prevents, or attempts to prevent the department or its t'ktly-

23 authorized agent in performance of its duty in connection with the provisions of this chapter shall 13e 

24 adjud§ed ill. guilty of a misdemeanor and shall be fined not less than $100 but not more than $1,500. 

25 (2) The department or its authorized representative is hereev autherized te may apply to the district 

26 court of the eeuAt'I' er aA'f ee1cmt1( wl=lereiA a YielatieA is aeeut te eeeur er l=las ooeurrod first judicial 

27 district, Lewis and Clark County, to grant a temporary or permanent injunction restraining any person from 

28 violating or continuing to violate any of the provisions of this chapter or any rule promulgated under the 

29 chapter AotwithstaAdiA§ the eMisMAoo ef ether reFAedies ef law. WheA a pernen FAal(8s pestieide 

30 a1313lieatioAS in FAOFO tl'lan eAO OOUAt'y' an a eaFAFABFBial 13asis 111itheut a liOOASO BF POFFAit er e130ratos iA 
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,,iolatioR of a lawful writtoR order of the departffleRt iR R'lere thaR DAB eei;Aty, the distriet sourt of Lewis 

2 and Clarie Geunty has eeAemreAt jurisdietien with the distriet eeurt of aRy ether eeuRty whereiR a ,·iolatioR 

3 has eeei;rred or is ae1aut te oeeur, aAd the departffleRt R'lay seleet aRd preeeed iR the eomt R'IDSt appropriate 

4 uAder the eireufflstafleeS-. The injunction is to be issued without bond. 

5 13) Nothing in this chapter is ta 00 00Astr1:1ed as re!juiriA~ requires the department or its authorized 

6 agent to report minor violations of the chapter for prosecution or for the institution of seizure proceedings 

7 when it believes tha.! the public interest will be best served by other remedial action, by a suitable notice 

8 of warning in writin9, or by a lawful written order; Aer is BA~· part of this. This chapter to be e□ Astrued to 

9 does not apply to common carriers transporting shipments tendered to them by the general public. 

1 0 (4) Any person who with intent to defraud uses or reveals information relative to formulas of 

11 products acquired under the authority of 80-8-201 shall, upon conviction, be fined not more than $500 or 

12 be imprisoned for not more than 1 year, or both. 

13 (51 (a) Any registrant, applicator, dealer, retailer, or other person who commits a major violation 

14 of this chapter as defined in subsection ™AA (5l(e), in addition to other penalties provided in this chapter, 

15 may be assessed a civil penalty by the department of not more than $1,000 $2,500 for each offense. 

16 However, farm applicators possessing a permit may not be assessed a civil penalty over~ $ 500 for the 

17 first offense. Assessment of a civil penalty may be made in conjunction with any other department warning, 

18 order, or administrative action authorized by this chapter. 

19 (bl Ne A civil penalty may not be assessed unless the person charged was given notice and 

20 opportunity for a hearing and an appeal pursuant to the Montana Administrative Procedure Act. 

21 (c)(i) If after investigation the department determines that a major violation of this chapter has either 

22 affected human life, welfare, or safety or affected agricultural commodities, livestock, or the environment 

23 in a manner that cannot be appropriately addressed by the penalties assessed in subsection (5)(a), the 

24 department may seek a civil penalty, not to exceed $25,000 for each offense, by filing a complaint in the 

25 district court of the fast judicial district, Lewis and Clark County. 

26 (ii} In addition to the civil penalty provided in subsection (5l(cl(iL a person who commits a major 

27 violation of this chapter that results in significant harm to human life, welfare, or safety or to agricultural 

28 commodities, livestock, or the environment is guilty of a felony and shall, upon conviction, be fined not 

29 more than $50,000 or be imprisoned in the state prison for not more than 10 years, or both. 

30 i.Ql In determining an appropriate penalty, the department shall consider the effect on the person's 
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ability to continue in business, the gravity of the violation Wflt6fl that occurred, the degree of care exercised 

2 by the offender, and whether significant harm resulted to human health, eA11ironfflent, agricultural~ 

3 commodities, Gf livestock, or the environment. 

4 f&Hfil A major violation of this chapter includes: 

5 (i) misuse of a pesticide WflHlfl that results in proven harm or exposure to human health, #le 

6 en¥ironfflent, or agricultural ~ commodities, Gf livestock, or the environment+. As used in this 

7 subsection (i), misuse means the use, handling, or release of a pesticide by a person in a manner 

8 inconsistent with the label or labeling or in violation of department pesticide application, storage, mixing, 

9 and loading rules or pesticide and container disposal rules. 

10 (ii) selling of a restricted pesticide to a person not certified or authorized to purchase StteR restricted 

11 pesticides; 

1 2 (iii) use or sale of unregistered pesticides; 

13 (iv) failure to maintain any individual pesticide application and sales records; 

14 (v) using or selling pesticides without having obtained the required license or permit; ef 

15 (vi) noncompliance with pesticide worker protection standards and labeling; 

16 (vii) noncompliance with ground water and endangered species standards and labeling; 

17 (viii) noncompliance with pesticide or pesticide container disposal, labeling, or handling requirements 

18 and standards; or 

19 ful reoccurrence of any identical violation of this chapter within the saFAe oalenear year 2 years of 

20 the first violation. 

21 fetill If the department is unable to collect StteR the civil penalty or if i!A-'f J! person fails to pay all 

22 or a set portion of the civil penalty as determined by the department, i-t the department may recover StteR 

23 that amount by action in the appropriate district court. 

24 (6) /\ny j;lersen against wheffl the elej;!artfflent has assesseel a siYil j;lenalty uneer this seetien FAay, 

25 ·.-.·ithin ao elays of the final ageney aetien fflalting the assessfflent, af)j;leal the assessfflent te tA□ elistriet 

26 eeurt of the eeunty in wlciiel=l ticie violation is allogeel b;' tlcie elej;lartFAent to ha•,o ooourrea. Al;lf;!Oal is b•( trial 

27 ele novo, ans a jtiry trial fflUSt be grantee if ro{luestoa. Wlcioro tlcie f)Fovisions of ticlis sul:!seetion eonfliot witici 

28 2 4 702 ticirough 2 4 704, ticlo f;!FOYisiens of ticiis sul:!seetien goY□m." 

29 

30 Section 5. Section 80-15-202, MCA, is amended to read: 
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1 "80-15-202. Monitoring programs. ( 1) The department or the department of health and 

2 environmental sciences shall conduct monitoring programs to determine: 

3 (a) whether residues of agricultural chemicals are present in ground water; and 

4 (b) the likelihood of an agricultural chemical to enter ground water, if either department determines 

5 that sufficient valid scientific data is available to reasonably predict the behavior of a particular agricultural 

6 chemical in the soil. 

7 (2) Any 13emen wtcie resei,•es a etciemieal anal~•sis indieating tho flFOsonoo ef an agrieultural etcioFAieal 

8 in greuna water stciall notif•r the ao13artment of hoaltA and envirenmental seienees. 

9 ~ The department and the department of health and environmental sciences shall evaluate all 

1 O information relating to this section that is received from any person, based upon standard procedures, 

11 protocols, and confirmatory procedures established by rule. Information found to be insufficient based on 

1 2 the adopted procedures and protocols, including analytical results, may be used only for informational 

13 purposes." 

14 

15 Section 6. Section 80-15-403, MCA, is amended to read: 

16 "80-15-403. Compliance orders. (1) In furtherance of 80-15-402, the department may issue a 

17 compliance order to any person violating a standard, an interim numerical standard, or any other 

18 requirement established pursuant to this chapter. The department shall coordinate its proposed actions 

19 pursuant to this section with proposed actions of the department of health and environmental sciences 

20 pursuant to 75-5-61 :3, if any. Issuance of a compliance order under this chapter precludes the department 

21 from taking other enforcement actions for the same violation under Title 80, chapter 8 or 10. 

22 (2)1.fil The department may issue a compliance order to any person, ineil,iding the 13ersen's 

23 oFAplevees, agents, ;ma sueoontraotoFO, whether or not the 13erson is suejoot to a s13oeifio FAanageFAent 

24 plan, to reEJuiro the eleanup of anv agrieultural 0AeA1ieal that the person has aooielenlall•,• or 13urposely 

25 duR'113eEI, opillea, er misuses or unlawfully usoa that has a signifioant 13roeaeilit>,' of enterin!l !Jround water 

26 who violates any requirement established pursuant to this chapter. 

27 {b) If tho department is unable to identify the person or determines that the person is insolvent, 

28 the department may issue the compliance order to a person who owns, leases, or has possession or control 

29 of the site at the tim<e the order is issued. 

30 (c) In determining the amount of any civil penalty issued as part of the compliance order to a person 
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2 

3 

who owns, leases, possesses, or controls the site, the department shall consider whether the violation 

occurred prior to that person's acquiring an interest in the site and whether the site was used without that 

person's knowledge or consent. 

4 (d) An action under this subsection (2) does not preclude a private cause of action by any affected 

5 ~ 

6 (3) When issuing a compliance order, the department may require a person who has violated a 

7 provision of 80-15-402 to conduct monitoring to assist in determining the presence or level of concentration 

8 of an agricultural chemical in ground water and the effectiveness of cleanup efforts. The department shall 

9 specify criteria in the compliance order for determining the duration of monitoring. 

10 14) A compliance order must specify the requirement violated and must set a time for compliance. 

11 In establishing a time for compliance, the department shall take into account the seriousness of the violation 

1 2 and any good faith efforts that the person has made to comply with the requirement that has been violated. 

13 A compliance order issued under this section must be served either personally by a person qualified to 

14 perform service under the Montana Rules of Civil Procedure or by certified mail." 

15 

16 Section 7. Section 80-15-412, MCA, is amended to read: 

17 "80-15-412. Administrative civil penalty. ( 1) A person who commits a violation of this chapter may 

18 be assessed an administrative civil penalty by eit1'lef the department er tAe department ef Aeal1'A and 

19 en¥irenmental seienees, eensistent witA tAeir respeetive responsiailities, of not more than $1,000 for each 

20 offense. Farm applicators possessing a pesticide permit or using a fertilizer may not be assessed an 

21 administrative civil penalty of more than $500 for the first offense. Assessment of a civil penalty may be 

22 made in conjunction with any other warning, order, or administrative action authorized by this chapter or 

23 Title 75, chapter 5, that is issued or undertaken by either the department or the department of health and 

24 environmental sciences. 

25 12) We An administrative civil penalty may not be assessed unless the person charged is given 

26 notice and opportunity for a hearing pursuant to Title 2, chapter 4, part 6, of the Montana Administrative 

27 Procedure Act. 

28 (3) In determining an appropriate administrative civil penalty, the responsiale department shall 

29 consider the effect on the person's ability to continue in business, the gravity of the violation that occurred, 

30 the degree of care exercised by the offender, and whether significant harm resulted to public health, 
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agricultural crops, livestock, or the environment. 

2 (4) If the res[:leAsil3Ie department is unable to collect the administrative civil penalty or if a person 

3 fails to pay all or a set portion of the administrative civil penalty as determined by the reS[:lOAsil3Ie 

4 department, the department may seek to recover the amount in the appropriate district court. 

5 (5) A person against whom the department er ttcle ee[:lartmeAt of tciealtA aAe eAviroAmeAtal seienoes 

6 has assessed an administrative civil penalty may, within 30 days of the final agency action making the 

7 assessment, appeal the assessment to the district court of the county in which the violation is alleged to 

8 have occurred. A jury trial must be granted when demanded under Rule 38 of the Montana Rules of Civil 

9 Procedure." 

10 

11 NEW SECTION. Section 8. Severability. If a part of [this act] is invalid, all valid parts that are 

12 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

13 applications, the part remains in effect in all valid applications that are severable from the invalid 

14 applications. 

15 

16 NEW SECTION. Section 9. Effective date. [This act] is effective July 1, 1995. 

17 -END-
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for HB0212. as introduced 

DESCRIPTION OF PROPOSED LEGISLATION: 
A bill amending the Montana Pesticide Act and the Agricultural Ground water Protection 
Act. 

ASSUMPTIONS: 
1. Any civil penalty fine derived under 80-8-306, MCA, must be deposited 

in the general fund (80-8-116 2(b), MCA). 
2. The amount of increase for civil penalty fines is dependent on the number of 

pesticide violations and the significance of the violation(s). 
3 The amendments to the act will not require additional funding. The 1997 biennium 

Executive Budget recommended is adequate to cover any costs for rule changes. 

FISCAL IMPACT: 
There will be no fiscal impact to the Department of Agriculture. 

SHIELL ANDERSON, PRIMARY SPONSOR DATE 
Office of Budget and Program Planning 

Fiscal Note for HB0212, as introduced 

f/13 :2./:l... 
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APPROVED BY COM ON AGRICULTURE, 
LIVESTOCK & IRRIGATION 

2 

3 

4 

HOUSE BILL NO. 212 

INTRODUCED BY ANDERSON 

BY REQUEST OF THE DEPARTMENT OF AGRICULTURE 

5 A BILL FOR AN ACT ENTITLED: "AN ACT REVISING CERTAIN PROVISIONS OF LAW REGARDING 

6 PESTICIDES AND AGRICULTURAL CHEMICALS; REVISING THE MONTANA PESTICIDES ACT REGARDING 

7 LICENSE AND PERMIT REVOCATION, INVESTIGATION AND ENFORCEMENT, THE ISSUANCE OF 

8 COMPLIANCE ORDERS, AND PENALTIES; MAKING UNIFORM THE PROCEDURES FOR CONTESTING AND 

9 APPEALING PENAL TIES ASSESSED BY THE DEPARTMENT OF AGRICULTURE UNDER THE MONTANA 

10 PESTICIDES ACT; REVISING THE MONTANA AGRICULTURAL CHEMICAL GROUND WATER PROTECTION 

11 ACT BY REMOVING THE REQUIREMENT THAT CERTAIN CHEMICAL ANALYSES BE REPORTED; 

12 REMOVING THE AUTHORITY OF THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES TO 

13 ASSESS CIVIL PENALTIES UNDER THE MONTANA AGRICULTURAL CHEMICAL GROUND WATER 

14 PROTECTION ACT; REVISING THE PROCESS FOR ISSUANCE OF COMPLIANCE ORDERS; AMENDING 

15 SECTIONS 80-8-211, 80-8-304, 80-8-305, 80-8-306, 80-15-202, 80-1 5-403, AND 80-15-412, MCA; 

16 AND PROVIDING AN EFFECTIVE DATE." 

17 

18 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

19 

20 Section 1. Section 80-8-211, MCA, is amended to read: 

21 "80-8-211. Revocation of licenses and permits. ( 1 l The department shall establish the policy and 

22 procedures on the revocation of licenses or permits. The department may refuse to grant, or renew, or may 

23 revoke or modify a license or permit, as the case may require, when the department is satisfied that the 

24 licensee or holder of a permit permittee is not qualified to sell, use, or apply pesticides under the conditions 

25 in the locality in which oo the licensee or permittee operates or has operated or that oo the licensee or 

26 permittee has committed any of the following acts, each of which is declared to be considered a violation 

27 of this chapter: 

28 (al made false or fraudulent claims or recommendations through any media misrepresenting the 

29 effect of materials or methods to bo utilized used; 

30 (bl applied or sold unapproved or illegal materials or applied or sold a pesticide without possessing 
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a current and appropriate license or permit; 

2 (c) operated in a faulty, careless, or negligent manner; 

3 (d) operated faulty or unsafe equipment; 

4 (e) refused or neglected to comply with the provisions of this chapter, #le rules adopted hereunder 

5 under this chapter, or any lawful order of the department; 

6 (f) refused or neglected to keep and maintain the records required by this chapter or to make 

7 reports when and as required; 

8 (g) made false or fraudulent records or reports; 

9 (h) operated equipment for the commercial application of a pesticide without having a license or 

10 permit; 

11 (i) used fraud or misrepresentation in making an application for a license or permit or renewal of 

1 2 a license or permit; 

1 3 (j) used or applied a registered pesticide inconsistent with its labeling or the label or the department 

1 4 restrictions on the use of that pesticide; 

1 5 (k) made false or misleading statements in connection with a pest inspection of land, crops, yards, 

1 6 or any premises in an attempt to induce any person to engage ms the licensee's or permittee' s services 

17 to eliminate, control, or mitigate the alleged pest or made false or misleading statements concerning the 

1 8 effectiveness of any pesticide or its application~ 

19 Ill failed to satisfy a iudgment entered against the licensee or permittee as a result of a complaint 

20 concerning the use of a pesticide. 

21 (2) Decisions of the department relating to the issuing of licenses or permits may be appealed." 

22 

23 Section 2. Section 80-8-304, MCA, is amended to read: 

24 "80-8-304. Investigation and enforcement authority. (1) In enforcing this chapter, the department 

25 or its oolv authorized agents, upon reasonable cause, may enter upon private and public premises and 

26 property with a warrant or consent of the inhabitant or owner to inspect or investigate at reasonable times: 

27 (a) equipment used for applying pesticides; 

28 lb) actual or 1°eported adverse effects caused by pesticides in humans, crops, animals, land, or 

29 other property; 

30 (c) records on the selling or use of pesticides and the person's stock of pesticides; 
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(d) handling, use, application, storageL and disposal of pesticides by any person; 

2 (e) pesticides being applied or to be applied and to sample the pesticides or agricultural 

3 commodities; 

4 (f) the use and application of a pesticide; eF 

5 (g) the environment alleged to have been exposed to pesticides and to collect and analyze 

6 environmental samples~ 

7 (h) a person's compliance with pesticide worker protection standards and labeling, including 

8 handlers and workers: 

9 (i) a person's compliance with pesticide ground water and ENVIRONMENTAL PROTECTION 

10 AG ENCY endangered species standards and labeling; or 

11 (i) a person's compliance with licensing. labeling, permitting, and certification requirements. 

12 (2) The department is authorized to investigate all incidents involving the application, sale. 

13 introduction, or utilization use of registered pesticides or compounds capable of acting in the manner of 

14 pesticides when the incidents have a reasonable potential to adversely affect the public environment or 

1 5 persons other than the applieator. 

16 (3) The investigation or inspection authority provided for in this section may be exercised over 

17 persons not possessing a required license or permit only upon reeeipt of a eomplaint or report of an 

18 ineiElent." 

19 

20 Section 3. Section 80-8-305, MCA, Is amended to read: 

21 "80-8-305. General violations -- compliance orders. ( 1) Consistent with the provisions of Title 80, 

22 chapter 15, it is unlawful for iffi-Y i! person: 

23 la! to discard any pesticide or pesticide container in stie-h a manner as to cause that causes injury 

24 to humans, domestic animals, or wildlife; or to pollute any waterway in a way harmful to any wildlife 

25 therein in the waterway or to the environment; 

26 lb) to handle, transport, store, display, or distribute pesticides or pesticide containers in stie-h a 

27 manner as to enElanger man that endangers humans or the environment or to endanger food or any other 

28 products that may be transported, stored, displayed, or distributed with stie-h pesticides; 

29 lei to handle, apply, or attempt to apply any registered pesticide for which he-the person does not 

30 have an appropriate, complete, or legible label at hand; 
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(d) to apply or attempt to apply any registered pesticide in a manner inconsistent with the laeel 

2 labeling, as defined in 80-8-102; or 

3 (e) to use any unregistered chemical or biological agent that is required to be registered as a 

4 pesticide by the Montana Pesticides Act. 

5 (21 It is unlawful for iffiV ll. person to manufacture, formulate, or store any registered pesticide or 

6 ll. component or byproduct thereof of a registered pesticide in Stteft a manner that the pesticide._ ef--irAV 

7 component._ or byproduct cannot be contained or confined within the boundaries of the lands owned by 

8 or under the appropriate control of the person involved. Goof The containment or confinement of odor is 

9 specifieally exempted from the provisions of this subsection. 

1 O (3)ifil The department may issue a compliance order to i:lffY ll. person violating the provisions of 

11 this seetion, 80-8-211, the provisions of this section, or any other requirement established pursuant to this 

12 chapter. The eempliance order may be issued ts an~« persen, including the persen's emplevees, agents, 

13 or subcontraetors. THE COMPLIANCE ORDER MAY BE ISSUED TO ANY PERSON, INCLUDING THE 

14 PERSON'S EMPLOYEl::S, AGENTS, OR SUBCONTRACTORS. 

15 (bl If the department is unable to identif·( the person er determines that the persen is insel,•ent, 

16 the department may issue the compliance order to a person who owns, leases, or has possession or contrnl 

1 7 of the site at the time the order is issued. 

1 8 (cl In determining the amount of any civil penalty issued as part of the complianee order to a 

1 9 person who owns, leases, possesses, or controls the site, the department shall consider whether the 

20 ,iolation occurred prior to that person's acquiring an interest in the site and whether the site was used 

21 without that person's lrnO'tvledge or consent. 

22 tetlB) An action under this subsection (3) does not preclude a arivate cause of action by any 

23 affeeted part·( THE Pl'10VISIONS OF THIS SUBSECTION (31 ARE NOT INTENDED TO VOID OR AFFECT 

24 INDEMNITY OR LIABILITY AGREEMENTS BETWEEN THE PERSON WHO OWNS, LEASES, OR HAS 

25 POSSESSION OR CONTROL OF THE SITE AND THE PERSON WHO SOLD THE SITE, WHO IS THE LESSOR, 

26 OR WHO HAS RELINOUISHED POSSESSION OR CONTROL OF THE SITE. 

27 (41 A compliance order may require the cleanup of any pesticide that a person has accidentally or 

28 purposely dumped, spilled, misused, or unlawfully used in violation of this section. The department shall 

2 9 allow the recipient of a compliance order to spread, treat, or dispose of soils contaminated by a pesticide 

30 if the person can document and prove to the satisfaction of the department that the soil will be beneficially 
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used or that the pesticide in the soil will physically, chemically, or biologically degrade and that neither the 

2 beneficial use of the soil nor the degradation of the pesticide in the soil will adversely affect agriculture, 

3 human health, or the environment. Prior to issuing a compliance order requiring cleanup of a pesticide, the 

4 department shall consult with the department of health and environmental sciences to ensure that the 

5 provisions of Title 75, chapter 10, part 4, are considered. If a pesticide or soil contaminated by a pesticide 

6 is subject to the provisions of Title 75, chapter 10, part 4, and there is no beneficial use of the soil as 

7 determined by the department, the department of health and environmental sciences is responsible for 

8 regulating the cleanup and disposal of the pesticide and the soil contaminated by the pesticide. The 

9 department may not allow a person to spread, treat, or dispose of soils contaminated by a canceled or 

10 suspended pesticide without the specific approval of the department of health and environmental sciences 

11 or the U.S. environmental protection agency, or both, as required on a case-by-case basis. 

12 (5) When issuing a compliance order, the department may require a person who has violated a 

13 provision of this chapter to conduct monitoring to assist in determining the presence or level of 

14 concentration of pesticides in the environment and the effectiveness of cleanup efforts. The department 

15 shall specify criteria in the compliance order for determining the duration of monitoring. 

16 (61 A compliance order must specify the requirement of this chapter that has been violated and 

17 establish a time schedule for compliance. In establishing a time schedule for compliance, the department 

. 18 shall take into account the seriousness of the violation and any good faith efforts that the person has made 

19 to comply with the requirement that has been violated. A compliance order issued under this section must 

20 be served either by a person qualified to perform service under the Montana Rules of Civil Procedure or 

21 by certified mail." 

22 

23 Section 4. Section 80-8-306, MCA, is amended to read: 

24 "80-8-306. Penalties. ( 11 Afti' 8 person convicted of violating any of the provisions of this chapter 

25 or the rules issued thereunder under this chapter or who may misrepresent, impede, oestruet, hinder, er 

26 otherwise !)re~ ent er atteml)t misrepresents, prevents. or attempts to prevent the department or its ooly 

27 authorized agent in performance of its duty in connection with the provisions of this chapter shall ee 

2 8 adjudges 1.§ guilty of a misdemeanor and shall be fined not less than $1 00 but not more than $1,500. 

29 (21 The department or its authorized representative is hereev authori2ee te may apply to the 

30 district court of the eounty or an~ count·, f;herein a violation is about to occur or has occurree first iudicial 
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district lewis an&-Clarl( County, COUNTY WHERE A VIOLATION IS ABOUT TO OCCUR OR HAS 

2 OCCURRED to grant a temporary or permanent injunction restraining any person from violating or 

3 continuing to violate any of the provisions of this chapter or any rule promulgated under the chapter 

4 notwithstanding the e)(istenee of other remedies of law NOTWITHSTANDING THE EXISTENCE OF OTHER 

5 REMEDIES OF LAW. \'Vhen a l:)erson mal(CS l:)esticide applications in n,ore than one county on a commercial 

6 basis 1\itl'lout a license or permit or operates in ·,iolation of a lawful written order of the del:)artn,ent in 

7 more than one count'/, the district court of Lev, is and Clark County has concurrent jurisdiction with the 

8 district court of any otl'ler count~• wherein a violation has occurred or is about to occur, and the del:)artment 

9 n,ay select and proceed in the court most appropriate under the eircun,stances. WHEN A PERSON MAKES 

10 PESTICIDE APPLICATIONS IN MORE THAN ONE COUNTY ON A COMMERCIAL BASIS WITHOUT A 

11 LICENSE OR PERMIT OR OPERATES IN VIOLATION OF A LAWFUL WRITTEN ORDER OF THE 

12 DEPARTMENT IN MORE THAN ONE COUNTY, THE DISTRICT COURT OF LEWIS AND CLARK COUNTY 

13 HAS CONCURRENT JURISDICTION WITH THE DISTRICT COURT OF ANOTHER COUNTY WHERE A 

14 VIOLATION HAS OCCURRED OR IS ABOUT TO OCCUR AND THE DEPARTMENT MAY SELECT AND 

15 PROCEED IN THE COURT THAT IS MOST APPROPRIATE UNDER THE CIRCUMSTANCES. The injunction 

16 is to be issued without bond. 

1 7 (3) Nothing in this chapter +s-t-o-a&£enstrued as requiring requires the department or its authorized 

1 8 agent to report minor violations of the chapter for prosecution or for the institution of seizure proceedings 

1 9 when it believes that the public interest will be best served by other remedial action, by a suitable notice 

20 of warning in writing, or by a lawful written order; nor is any !:)art of this. This chapter to be construed to 

21 does not apply to common carriers transporting shipments tendered to them by the general public. 

22 14) Any person who with intent to defraud uses or reveals information relative to formulas of 

23 products acquired under the authority of 80-8-201 shall. upon conviction, be fined not more than $500 

24 or be imprisoned for not more than 1 year, or both. 

25 (5) (al Any ri,gistrant, applicator, dealer, retailer, or other person who commits a major violation 

26 of this chapter as defined in subsection™ (5}(e), in addition to other penalties provided in this chapter, 

27 may be assessed a civil penalty by the department of not more than $1,000 $2,500 for each offense. 

28 However, farm applicators possessing a permit may not be assessed a civil penalty over ttOO $500 for 

29 the first offense. Assessment of a civil penalty may be made in conjunction with any other department 

30 warning, order, or administrative action authorized by this chapter. 
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(bl NB 6 civil penalty may not be assessed unless the person charged was given notice and 

2 opportunity for a hearing and an appeal pursuant to the Montana Administrative Procedure Act. 

3 (cl Iii If after investigation the department determines that a major violation of this chapter has 

4 either affected SIGNIFICANTLY HARMED human life, welfare, or safety or affected agricultural 

5 commodities. livestock. or the environment in a manner that cannot be appropriately addressed by the 

6 penalties assessed in subsection (5)(al. the department may seek a civil penalty. not to exceed $25,000 

7 for each offense, by filing a complaint in ffle district court of the first judicial distriet, Lu,is and Clari( 

8 Count). 

9 (ii) In addition to the civil penalty provided in subsection 1511c)(i) a person who WILLFULLY 

10 commits a major violation of this chapter that results in significant harm to human life, welfare. or safety 

11 or to agricultural commodities, livestock. or the environment is guilty of a felony and shall. upon conviction, 

12 be fined not more than $50.000 or be imprisoned in the state orison for not more than 10 years, or both. 

13 .(ill In determining an appropriate penalty, the department shall consider the effect on the person's 

14 ability to continue in business, the gravity of the violation WRi€-h that occurred, the degree of care 

15 exercised by the offender, and whether significant harm resulted to human health, em ironment, agricultural 

16 ~ commodities, ef livestock, or the environment. 

17 +.it~ A major violation of this chapter includes: 

18 (i) misuse of a pesticide wfliffi that results in PROVEN EXPOSURE OF HUMANS.AGRICULTURAL 

19 COMMODITIES. OR LIVESTOCK OR RESULTS IN proven harm or exposure to human health, #le 

20 environment, or agricultural €fflf,S commodities. ef livestock, or the environment;. As used in this 

21 subsection (i!, misuse means the use. handling, or release of a pesticide by a person in a manner, 

22 inconsistent with the label or labeling or in violation of department pesticide application, storage, mixing, 

23 and loading rules or pesticide and container disposal rules. 

24 (iii selling of a restricted pesticide to a person not certified or authorized to purchase SH€lt restricted 

2 5 pesticides; 

26 (iii) use or sale of unregistered pesticides; 

27 (iv) failure to maintain any individual pesticide application and sales records; 

28 (vl using or selling pesticides without having obtained the required license or permit; Bf 

29 (vii noncompliance with pesticide worker protection standards and labe~ 

30 !vii) noncompliance with PESTICIDE ground water and c'NVIRONMENTAL PROTECTION AGENCY 
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endangered species standards and labeling; 

2 

3 

(viii) noncompliance with pesiicide or pesticide container disposal, labeling, or handling 

requirements and standards: or 

4 .lils.J. reoccurrence of any identical violation of this chapter within the saA'le ealendar year 2 years 

5 of the first violation. 

6 fetill If the dE1partment is unable to collect S\feft the civil penalty or if ~ 2 person fails to pay all 

7 or a 5€4 portion of the civil penalty as determined by the department, tt the department may recover S\feft 

8 that amount by action in the appropriate district court. 

9 !el :\ny i,efS0n against whoA'l the departA'lent has assessed a ci•ril penalt~· under this seetion Ff'la~·. 

10 within 30 days of the final agencv action rnaking the assessA'lent, appeal the assessA'lent to the district 

11 eourt of the county in which the violation is alleged by the departA'lent to have occurred. Appeal is by trial 

12 de novo, and a jury trial Ff'lust be granted if requested. \/'.'here the pro·.-isions of this subseotion confliot with 

13 2 4 702 through 2 4 704, the pro,·isions of this subsection go•.-crn." 

14 

15 Section 5. Section 80-15-202, MCA, is amended to read: 

16 "80-15-202. Monitoring programs. 11) The department or the department of health and 

1 7 environmental sciences shall conduct monitoring programs to determine: 

1 8 (a) whether residues of agricultural chemicals are present in ground water; and 

19 {b) the likelihood of an agricultural chemical to enter ground water, if either department determines 

20 that sufficient valid scientific data is available to reasonably predict the behavior of a particular agricultural 

21 chemical in the soil. 

22 (2) Any person who receives a eheA'lical anal) sis· indieating tAe 13resenee of an agricultural 

23 chemical in ground water shall notify the department of health and environA'lental sciences. 

24 f3.+ The department and the department of health and environmental sciences shall evaluate all 

25 information relating to this section that is received from any person, based upon standard procedures, 

26 protocols, and confirmatory procedures established by rule. Information found to be insufficient based on 

27 the adopted procedures and protocols, including analytical results, may be used only for informational 

28 purposes." 

29 

30 Section 6. Section 80-15-403, MCA, is amended to read: 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

"80-15-403. Compliance orders. ( 1 I In furtherance of 80-1 5-402, the department may issue a 

compliance order to any person violating a standard, an interim numerical standard, or any other 

requirement established pursuant to this chapter. The department shall coordinate its proposed actions 

pursuant to this section with proposed actions of the department of health and environmental sciences 

pursuant to 75-5-613, if any. Issuance of a compliance order under this chapter precludes the department 

from taking other enforcement actions for the same violation under Title 80, chapter 8 or 1 O. 

(2)1fil The department may issue a compliance order to any person, including the 13erson's 

CFT113loyees, agents, and subcontractors, whether or not the 13erson is subject to a specific FnanageFnent 

plan, to require the cleanup of an~· agrieultural eheFnieal that the person has aceidentally or pur13osel~ 

duFn13ed, spilled, or misused or unlawfully used that has a signifieant 13robability of entering ground ,•,ater 

who violates any requirement established pursuant to this chapter. 

(b) If the departFnent is unable to identify the person or deterFnines that the person is insolvent 

the department may issue the compliance order to a person who o.,.ms, leases, or has possession or control 

of the site at the tiFne the order is issued. 

(cl In eetermining the amount of any ci·,il penalty issued as part of the coFnpliance order to a 

person who 0·1ms, leases, possesses, or controls tl=le site, the department sl=lall consider whether the 

violation occurred prior to tl=lat person's acquiring an interest in the site and whether the site was ttSe4 

,,,..ithout that person's knowledge or consent. 

AA(B) /\n action under tl=lis subsection (2) does not preclude a pri~·ate eause of action by an~ 

affected party THE PROVISIONS OF THIS SUBSECTION 12) ARE NOT INTENDED TO VOID OR AFFECT 

INDEMNITY OR LIABILITY AGREEMENTS BETWEEN THE PERSON WHO OWNS, LEASES, OR HAS 

POSSESSION OR CONTROL OF THE SITE AND THE PERSON WHO SOLD THE SITE, WHO IS THE LESSOR, 

OR WHO HAS RELINQUISHED POSSESSION OR CONTROL OF THE SITE. 

(3) When issuing a compliance order, the department may require a person who has violated a 

provision of 80-1 5-402 to conduct monitoring to assist in determining the presence or level of 

concentration of an agricultural chemical in ground water and the effectiveness of cleanup efforts. The 

department shall specify criteria in the compliance order for determining the duration of monitoring. 

(4) A compliance order must specify the requirement violated and must set a time for compliance. 

In establishing a time for compliance, the department shall take into account the seriousness of the 

violation and any good faith efforts that the person has made to comply with the requirement that has 
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been violated. A compliance order issued under this section must be served either personally by a person 

2 qualified to perform service under the Montana Rules of Civil Procedure or by certified mail." 

3 

4 Section 7. Section 80-15-412, MCA, is amended to read: 

5 "80-15-412. Administrative civil penalty. 11) A person who commits a violation of this chapter 

6 may be assessed an administrative civil penalty by eimef the department or the eepartment of health ane 

7 en~'irsnmental sciences, csnsistent with their respective responsibilities, of not more than $1,000 for each 

8 offense. Farm applicators possessing a pesticide permit or using a fertilizer may not be assessed an 

9 administrative civil penalty of more than $ 500 for the first offense. Assessment of a civil penalty may be 

10 made in conjunction with any other warning, order, or administrative action authorized by this chapter or 

11 Title 75, chapter 5, that is issued or undertaken by either the department or the department of health and 

12 environmental scienc1~s. 

13 12) Ne An administrative civil penalty may not be assessed unless the person charged is given 

14 notice and opportunity for a hearing pursuant to Title 2, chapter 4, part 6, of the Montana Administrative 

1 5 Procedure Act. 

16 13) In determining an appropriate administrative civil penalty, the respensiele department shall 

17 consider the effect on the person's ability to continue in _business, the gravity of the violation that 

18 occurred, the degree of care exercised by the offender, and whether significant harm resulted to public 

19 health, agricultural crops, livestock, or the environment. 

20 14) If the fe51:lSAsible department is unable to collect the administrative civil penalty or if a person 

21 fails to pay all or a set portion of the administrative civil penalty as determined by the respsnsible 

22 department, the department may seek to recover the amount in the appropriate district court. 

23 (5) A person against whom the department er the eepartment sf healtA ane environrnental 

24 sciences has assessed an administrative civil penalty may, within 30 days of the final agency action 

25 making the assessment, appeal the assessment to the district court of the county in which the violation 

26 is alleged to have occurred. A jury trial must be granted when demanded under Rule 38 of the Montana 

27 Rules of Civil Procedure." 

28 

29 NEW SECTI0l'-l. Section 8. Severability. If a part of [this act) is invalid, all valid parts that are 

30 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 
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applications, the part remains in effect in all valid applications that are severable from the invalid 

2 applications. 

3 

4 NEW SECTION. Section 9. Effective date. [This act] is effective July 1, 1995. 

5 -END-
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HOUSE BILL NO. 212 

INTRODUCED BY ANDERSON 

BY REQUEST OF THE DEPARTMENT OF AGRICULTURE 

HB0212.02 

5 A BILL FOR AN ACT ENTITLED: "AN ACT REVISING CERTAIN PROVISIONS OF LAW REGARDING 

6 PESTICIDES AND AGRICULTURAL CHEMICALS; REVISING THE MONTANA PESTICIDES ACT REGARDING 

7 LICENSE AND PERMIT REVOCATION, INVESTIGATION AND ENFORCEMENT, THE ISSUANCE OF 

8 COMPLIANCE ORDERS, AND PENAL TIES; MAKING UNIFORM THE PROCEDURES FOR CONTESTING AND 

9 APPEALING PENALTIES ASSESSED BY THE DEPARTMENT OF AGRICULTURE UNDER THE MONTANA 

10 PESTICIDES ACT; REVISING THE MONTANA AGRICULTURAL CHEMICAL GROUND WATER PROTECTION 

11 ACT BY REMOVING THE REQUIREMENT THAT CERTAIN CHEMICAL ANALYSES BE REPORTED; 

12 REMOVING THE AUTHORITY OF THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES TO 

13 ASSESS CIVIL PENALTIES UNDER THE MONTANA AGRICULTURAL CHEMICAL GROUND WATER 

14 PROTECTION ACT; REVISING THE PROCESS FOR ISSUANCE OF COMPLIANCE ORDERS; AMENDING 

1 5 SECTIONS 80-8-211, 80-8-304, 80-8-305, 80-8-306, 80-15-202, 80-15-403, AND 80-15-412, MCA; 

16 AND PROVIDING AN EFFECTIVE DATE." 

17 

18 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

THERE ARE NO CHANGES IN THIS BILL AND IT WILL 
NOT BE REPRINTED. PLEASE REFER TO SECOND 
READING COPY (YELLOW) FOR COMPLETE TEXT. 
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HOUSE BILL NO. 212 

INTRODUCED BY ANDERSON 

BY REQUEST OF THE DEPARTMENT OF AGRICULTURE 

HB0212.02 

5 A BILL FOR AN ACT ENTITLED: "AN ACT REVISING CERTAIN PROVISIONS OF LAW REGARDING 

6 PESTICIDES AND AGRICULTURAL CHEMICALS; REVISING THE MONTANA PESTICIDES ACT REGARDING 

7 LICENSE AND PERMIT REVOCATION, INVESTIGATION AND ENFORCEMENT, THE ISSUANCE OF 

8 COMPLIANCE ORDERS, AND PENALTIES; MAKING UNIFORM THE PROCEDURES FOR CONTESTING AND 

9 APPEALING PENALTIES ASSESSED BY THE DEPARTMENT OF AGRICULTURE UNDER THE MONTANA 

10 PESTICIDES ACT; REVISING THE MONTANA AGRICULTURAL CHEMICAL GROUND WATER PROTECTION 

11 ACT BY REMOVING THE REQUIREMENT THAT CERTAIN CHEMICAL ANALYSES BE REPORTED; 

12 REMOVING THE AUTHORITY OF THE DEPARTMENT OF HEAL TH AND ENVIRONMENTAL SCIENCES TO 

13 ASSESS CIVIL PENAL TIES UNDER THE MONTANA AGRICULTURAL CHEMICAL GROUND WATER 

14 PROTECTION ACT; REVISING THE PROCESS FOR ISSUANCE OF COMPLIANCE ORDERS; AMENDING 

15 SECTIONS 80-8-211, 80-8-304, 80-8-305, 80-8-306, 80-15-202, 80-15-403, AND 80-15-41 2, MCA; 

16 AND PROVIDING AN EFFECTIVE DATE." 

17 

18 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

19 

20 Section 1. Section 80-8-211, MCA, is amended to read: 

21 "80-8-211. Revocation of licenses and permits. ( 1) The department shall establish the policy and 

22 procedures on the revocation of licenses or permits. The department may refuse to grant7 ~ renew, or may 

23 revoke or modify a license or permit, as the case may reQuire, when the department is satisfied that the 

24 licensee or laleleler of a perA'lit permittee is not Qualified to sell, use, or apply pesticides under the conditions 

25 in the locality in which l:le the licensee or perminee operates or has operated or that fie the licensee or 

26 permittee has committed any of the following acts, each of which is deelared te ee considered a violation 

27 of this chapter: 

28 (al made false or fraudulent claims or recommendations through any media misrepresenting the 

29 effect of materials or methods to be utiliied ~; 

30 (bl applied or sold unapproved or illegal materials or applied or sold a pesticide without possessing 
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a current and appropriate license or permit; 

2 (cl operatecl in a faulty, careless, or negligent manner; 

3 (dl operatecl faulty or unsafe equipment; 

4 (el refused or neglected to comply with the provisions of this chapter, #le rules adopted t:iereuneer 

5 under this chapter, or any lawful order of the department; 

6 (fl refused or neglected to keep and maintain the records required by this chapter or to make 

7 reports when and as required; 

8 (gl made false or fraudulent records or reports; 

g (hl operated equipment for the commercial application of a pesticide without having a license or 

1 O permit; 

11 (i) used fralld or misrepresentation in making an application for a license or permit or renewal of 

1 2 a license or permit; 

13 (j) used or applied a registered pesticide inconsistent with its labeling or the label or the department 

14 restrictions on the use of that pesticide; 

15 (kl made false or misleading statements in connection with a pest inspection of land, crops, yards, 

16 or any premises in c1n attempt to induce any person to engage Ai& the licensee's or permittee's services 

1 7 to eliminate, control, or mitigate the alleged pest or made false or misleading statements concerning the 

1 8 effectiveness of any pesticide or its application~ 

1 9 Ill failed to satisfy a judgment entered against the licensee or permittee as a result of a complaint 

20 concerning the use ,of a pesticide. 

21 (21 Decisions of the department relating to the issuing of licenses or permits may be appealed." 

22 

23 Section 2. Section 80-8-304, MCA, is amended to read: 

24 "80-8-304. Investigation and enforcement authority. (1) In enforcing this chapter, the department 

25 or its et:t!-v authorize:d agents, upon reasonable cause, may enter upon private and public premises and 

26 property with a warrant or consent of the inhabitant or owner to inspect or investigate at reasonable times: 

27 (al equipment used for applying pesticides; 

28 (bl actual or reported adverse effects caused by pesticides in humans, crops, animals, land, or 

2 9 other property; 

30 (cl records on the selling or use of pesticides and the person's stock of pesticides; 
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(d) handling use, application, storage. and disposal of pesticides by any person; 

2 (el pesticides being applied or to be applied and to sample the pesticides or agricultural 

3 commodities; 

4 (fl the use and application of a pesticide; &f 

5 (g) the environment alleged to have been exposed to pesticides and to collect and analyze 

6 environmental samples~ 

7 (h) a person's compliance with pesticide worker protection standards and labeling, including 

8 handlers and workers; 

9 (i) a person's compliance with pesticide ground water and ENVIRONMENTAL PROTECTION 

1 o AGENCY endangered species standards and labeling: or 

11 (j) a person's compliance with licensing. labeling. perminino. and certification requirements. 

12 (2) The department is authorized to investigate all incidents involving the application, sale. 

1 3 introduction, or ~tilii!atieA use of registered pesticides or compounds capable of acting in the manner of 

14 pesticides when the incidents have a reasonable potential to adversely affect the public environment or 

1 5 persons etl=ler tRaA tRe a1313lieater. 

16 (3) The investigation or inspection authority provided for in this section may be exercised over 

17 persons not possessing a required license or permit eAI',« ~13en reeei13t ef a eeFA13laint or report of an 

1 8 ineieent." 

19 

20 Section 3. Section 80-8-305, MCA, is amended to read: 

21 "80-8-305. General violations -- compliance orders. (1 l Consistent with the provisions of Title 80, 

22 chapter 15, it is unlawful for &A't' ~ person: 

23 (a) to discard any pesticide or pesticide container in stteR a manner as te ea~se that causes injury 

24 to humans, domestic animals, or wildlife, or to pollute any waterway in a way harmful to any wildlife 

25 tl=lerein in the waterway or to the environment; 

26 (b) to handle, transport, store, display, or distribute pesticides or pesticide containers in ~ a 

27 manner as te enean11er FAaA that endangers humans or the eovironment or to endanger food or any other 

28 products that may be transported, stored, displayed, or distributed with ~ pesticides; 

29 (c) to handle, apply, or attempt to apply any registered pesticide for which R&the person does not 

30 have an appropriate, complete, or legible label at hand; 

~na Leg/slatlv• Coundl 
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Id) to apply or attempt to apply any registered pesticide in a manner inconsistent with the ~ 

2 labeling, as defined in 80-8-102; or 

3 (el to use any unregistered chemical or biological agent that is required to be registered as a 

4 pesticide by the Montana Pesticides Act. 

5 (2) It is unlawful for~ 2 person to manufacture, formulate, or store any registered pesticide or 

6 2 component or byproduct tAereef of a registered pesticide in ~ a manner that the pesticide" ~ 

7 component. or byproduct cannot be contained or confined within the boundaries of the lands owned by 

8 or under the appropriate control of the person involved. G6ef The containment or confinement of odor is 

9 speeifieallv exemprnd from the provisions of this subsection. 

1 O (3)li!.l The department may issue a compliance order to aA'f a person violating the provisions of 

11 tAis seetieA, 30-8-211, the provisions of this section, or any other requirement established pursuant to this 

12 chapter. TAe eeA'lpliaAee ereler A'lay ee isstteel te aAy perseA, iAeltteliAg tAe perseA's eA'lple•,•ees, a§CAts, 

13 er stteeeAtraeters. THE COMPLIANCE ORDER MAY BE ISSUED TO ANY PERSON, INCLUDING THE 

14 PERSON'S EMPLOYEES, AGENTS, OR SUBCONTRACTORS. 

1 5 (el If tAe el1martA1CRt is ttRaele te ieleRtifv tAe eerseR er eeterA'liAes tAat tAe perseR is iRsel\'eRt, 

1 6 tAe eeeartA'leRt A1a 11 isstte tAe eeA'leliaRee ereer tea eerseR wAe ewRs. leases, er Ras eessessieR er eeAtFSI 

1 7 ef tAe site at tAe tiFRe tAe ereler is isstteel. 

1 8 lel IR eletermiRiRa tAe aA'lettRt ef aRv eivil eeRalf'I' issueel as part ef tRe eeA'lpliaRee ereer te a 

19 eerseA wAe ewRs. leases, eessesses, er eeRtrels tRe site, tRe eeeartA'leRt sRall eeRsieler wAetl=ier tAe 

20 iolatieR eeeurred prior to tl=iat eersoR' s aeauiriRa aR iRterest iR tRe site a Rd wl=ietl=ier tl=ie site was used 

21 witAettt tAat perseR's ltRo .. leE!ae er eeAseAt. 

22 fet(B) Afl-allti8A tJAE!er tl=iis StJBSQQtiBA f\31 elees A8t preelttele a private eattse ef aetioA I:) t BA'.' 

23 affeetee earr,1 THE PROVISIONS OF THIS SUBSECTION (3} ARE NOT INTENDED TO VOID OR AFFECT 

24 INDEMNITY OR LIABILITY AGREEMENTS BETWEEN THE PERSON WHO OWNS, LEASES, OR HAS 

25 POSSESSION OR CONTROL OF THE SITE AND THE PERSON WHO SOLD THE SITE. WHO IS THE LESSOR, 

26 OR WHO HAS RELINQUISHED POSSESSION OR CONTROL OF THE SITE. 

27 (4) A compliance order may require the cleanup of any pesticide that a person has accidentally or 

28 purposely dumped, spilled, misused, or unlawfully used in violation of this section. The department shall 

29 allow the recipient of a compliance order to spread, treat, or dispose of soils contaminated by a pesticide 

30 if the person can document and prove to the satisfaction of the department that the soil will be beneficially 
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used or that the pesticide in the soil will physically, chemically, or biologically degrade and that neither the 

2 beneficial use of the soil nor the degradation of the pesticide in the soil will adversely affect agriculture, 

3 human health, or the environment. Prior to issuing a compliance order requiring cleanup of a pesticide, the 

4 department shall consult with the department of health and environmental sciences to ensure that the 

5 provisions of Title 75, chapter 10, part 4, are considered. If a pesticide or soil contaminated by a pesticide 

6 is subject to the provisions of Title 75, chapter 10, part 4, and there is no beneficial use of the soil as 

7 determined by the department, the department of health and environmental sciences is responsible for 

8 regulating the cleanup and disposal of the pesticide and the soil contaminated by the pesticide. The 

9 department may not allow a person to spread, treat, or dispose of soils contaminated by a canceled or 

1 0 suspended pesticide without the specific approval of the department of health and environmental sciences 

11 or the U.S. environmental protection agency, or both, as required on a case-by-case basis. 

12 (5) When issuing a compliance order, the department may require a person who has violated a 

1 3 provision of this chapter to conduct monitoring to assist in determining the presence or level of 

14 concentration of pesticides in the environment and the effectiveness of cleanup efforts. The department 

1 5 shall specify criteria in the compliance order for determining the duration of monitoring. 

16 (6) A compliance order must specify the requirement of this chapter that has been violated and 

17 establish a time schedule for compliance. In establishing a time schedule for compliance, the department 

. 1 8 shall take into account the seriousness of the violation and any good faith efforts that the person has made 

19 to comply with the requirement that has been violated. A compliance order issued under this section must 

20 be served either by a person qualified to perform service under the Montana Rules of Civil Procedure or 

21 by certified mail.• 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 4. Section 80-8-306, MCA, is amended to read: 

"80-8-306. Penalties. ( 1) Aft¥!:,_ person convicted of violating any of the provisions of this chapter 

or the rules issued the,eunller under this chapter or who A'lav R1is,e11resent, iR111elle, eestruet, hinaer, er 

etl:lerwise 11re•~ent er affeR111t misrepresents, prevents, or attempts to prevent the department or its~ 

authorized agent in performance of its duty in connection with the provisions of this chapter sl:lall ee 

aajua!jea ~ guilty of a misdemeanor and shall be fined not less than $100 but not more than $1,500. 

(21 The department or its authorized representative is l:leree~· autherii!eEl te may apply to the 

district court of the ee1:1ntv er an·,i eet1nt1,· wl:lerein a ~ielatien is aee1:1t to eeeur er has eee1:1rrea first iuaieial 

~na Leg/stative Coundl 
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disHiet, Lewis and Clari( Count';, COUNTY WHERE A VIOLATION IS ABOUT TO OCCUR OR HAS 

2 OCCURRED to grart a temporary or permanent injunction restraining any person from violating or 

3 continuing to violate1 any of the provisions of this chapter or any rule promulgated under the chapter 

4 not1,itRstandiR!I tRe e,11istenee of ett:1er remedies of law NOTWITHSTANDING THE EXISTENCE OF OTHER 

5 REMEDIES OF LAW. 1/JReR a 13ersen maltes 13estieiee a1313lieatieRs in mere tRan ene eeunty en a eemmereial 

6 basis .. itReut a lieense er 13ermit er e13erates in ·, ielatien ef a lawful writteR ere er ef tRe de13artmeRt in 

7 mere tRan ene eeuRt',, tRe eistriet eeurt ef Le .. is and Glarlt Geuntv Ras eeneurrent juriseietien with the 

8 eistriet eeurt ef an·( otRer eeunty wRereiR a ~·ielatien Ras eeeurree er is aeeut to eeeur, and the eepartment 

9 A'l □", seleet ans 13reecee in tRe eourt mest a1313re13riate uRder tRe eireumstanees. WHEN A PERSON MAKES 

10 PESTICIDE APPLICATIONS IN MORE THAN ONE COUNTY ON A COMMERCIAL BASIS WITHOUT A 

11 LICENSE OR PERIVIIT OR OPERATES IN VIOLATION OF A LAWFUL WRITTEN ORDER OF THE 

12 DEPARTMENT IN MORE THAN ONE COUNTY. THE DISTRICT COURT OF LEWIS AND CLARK COUNTY 

13 HAS CONCURRENT JURISDICTION WITH THE DISTRICT COURT OF ANOTHER COUNTY WHERE A 

14 VIOLATION HAS OCCURRED OR IS ABOUT TO OCCUR AND THE DEPARTMENT MAY SELECT AND 

15 PROCEED IN THE COURT THAT IS MOST APPROPRIATE UNDER THE CIRCUMSTANCES. The injunction 

16 is to be issued withc>ut bond. 

1 7 (3) Nothing in this chapter is te be eenstruee as re11uirin11 reguires the department or its authorized 

18 agent to report minor violations of the chapter for prosecution or for the institution of seizure proceedings 

1 9 when it believes IM1 the public interest will be best served by other remedial action, by a suitable notice 

20 of warning in writin11, or by a lawful written ordeo Ror is anv 13art of tRis. This chapter to be eonstrued to 

21 does not apply to common carriers transporting shipments tendered to them by the general public. 

22 (4) Any person who with intent to defraud uses or reveals information relative to formulas of 

23 products acquired under the authority of 80-8-201 shall, upon conviction, be fined not more than $500 

24 or ~ imprisoned for not more than 1 year, or both. 

25 (51 (a) Any registrant, applicator, dealer, retailer, or other person who commits a major violation 

26 of this chapter as defined in subsection™ (5Hel, in addition to other penalties provided in this chapter, 

27 may be assessed a civil penalty by the department of not more than $1,000 $2,500 for each offense. 

28 However, farm applicators possessing a permit may not be assessed a civil penalty over ~ ~ for 

29 the first offense. Assessment of a civil penalty may be made in conjunction with any other department 

30 warning, order, or administrative action authorized by this chapter. 

. 6 . HS 212 



54 th Legislature HB0212.02 

(bl Ne 6 civil penalty may not be assessed unless the person charged was given notice and 

2 opportunity for a hearing and an appeal pursuant to the Montana Administrative Procedure Act. 

3 (c)(i) If after investigation the department determines that a major violation of this chapter has 

4 eit~er aHeeteef SIGNIFICANTLY HARMED human life, welfare, or safety or affected agricultural 

5 commodities, livestock, or the environment in a manner that cannot be appropriately addressed by the 

6 penalties assessed in subsection (5)(al. the department may seek a civil penalty, not to exceed $25,000 

7 for each offense. by filing a complaint in ff'te district court of t~e first juefieial elistriet. Lewis aAel Clarl1 

8 Go1;1nty. 

9 (ii) In addition to the civil penalty provided in subsection (5}(c}(i), a person who WILLFULLY 

10 commits a major violation of this chapter that results in significant harm to human life. welfare. or safety 

11 or to agricultural commodities. livestock. or the environment is guilty of a felony and shall. upon conviction, 

12 be fined not more than $50,000 or be imprisoned in the state prison for not more than 10 years. or both. 

13 lQ). In determining an appropriate penalty, tho department shall consider the effect on the person's 

14 ability to continue in business, the gravity of the violation WRieA that occurred, the degree of care 

1 5 exercised by the offender, and whether significant harm resulted to human health, eA•,iroAmeAt, agricultural 

16 ~ commodities, er livestock. or the environment. 

1 7 AAJ.el. A major violation of this chapter includes: 

18 (ii misuse of a pesticide~ l!:!.il results in PROVEN EXPOSURE OF HUMANS. AGRICULTURAL 

19 COMMODITIES, OR LIVESTOCK OR RESULTS IN proven harm er e1Eeesure to human health, ~ 

20 environment, er agricultural ef8jt9 commodities. er livestock. or the environmentt. As used in this 

21 subsection rn. misuse means the use, handling, or release of a pesticide by a person in a manner. 

22 inconsistent with the label or labeling or in violation of department pesticide application. storage, mixing. 

23 and loading rules or pesticide and container disposal rules. 

24 (iii selling of a restricted pesticide to a person not certified or authorized to purchase Si:ffi1't restricted 

25 pesticides; 

26 (iiil use or sale of unregistered pesticides; 

27 (ivl failure to maintain any individual pesticide application and sales records; 

28 (v) using or selling pesticides without having obtained the required license or permit; er 

29 (vi) noncompliance with pesticide worker protection standards and labeling: 

30 (viil noncompliance with PESTICIDE ground water and ENVIRONMENTAL PROTECTION AGENCY 

~na u1r,tslattv• coundl 
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endangered species standards and labeling: 

2 !viii) noncompliance with pesticide or pesticide container disposal. labeling, or handling 

3 requirements and standards: or 

4 iifil reoccurrence of any identical violation of this chapter within tAe same ealeAdar .,,ear 2 years 

5 of the first violation. 

6 tetill If the department is unable to collect 91:feft fil§. civil penalty or if aftV a person fails to pay all 

7 or a ~ portion of tl1e civil penalty as determined by the department, if the department may recover 5tlefl 

8 that amount by action in the appropriate district court. 

9 (6l AA~' 19ersen a1Jainst wl=lem tl=le ele19enment l=las assessed a eiYil l')enalty 1:1neler tl=lis seetien may, 

1 0 Nitl=lin ::rn Ela, s of tl:le final agene·,· aetien meltiniJ tl=le assessment, al')l')eel tl:le assessrnent te tl=le elistriet 

11 ee1:1F1 ef tl:le ee1:1nty in wl:liel:l tl:le •;ielatien is alleijeel by tl:le elel')eF1ment te l:laYe eee1:1rred. Al')l'Jeal is by trial 

12 ele neve, anel a j1:1rv l!riel m1:1ot be 11ranted if re1:1uesteel. 'Nl=lere tl:le l'JF8Yioions of tl:lis e1:1bseetion eenfliet witl:l 

13 ~ 4 7Q4, tl:le l'JFOvisiens ef tl=lis S\:lbseetien 11e·,ern. • 

14 

15 Section 5. Section 80-15-202, MCA, is amended to read: 

16 "80-15-202:. Monitoring programs. ( 1l Tho department or the department of health and 

1 7 environmental sciences shall conduct monitoring programs to determine: 

18 (a) whetheir residues of agricultural chemicals are present in ground water; and 

19 (b) the likelihood of an agricultural chemical to enter ground water, if either department determines 

20 that sufficient valid scientific data is available to reasonably predict the behavior of a particular agricultural 

21 chemical in the soil. 

22 (2) Any l')ersen wl=le reeeiYes a el=lemieal analysis indieetin11 tl=le l')Fesenee ef an a1Jrie\:llt\:lral 

23 ehernieal in gre1:1nel water sl=lell notify tl=le ele1:1anrnent of l:loeltl:l end enYiFenmeAtal seienees. 

24 ~ The department and the department of health and environmental sciences shall evaluate all 

25 information relatin,;i1 to this section that is received from any person, based upon standard procedures, 

26 protocols, and confirmatory procedures established by rule. Information found to be insufficient based on 

27 the adopted procedures and protocols, including analytical results, may be used only for informational 

28 purposes." 

29 

30 Section 6. Section 80-15-403, MCA, is amended to read: 
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"80-15-403. Compliance orders. ( 1) In furtherance of 80-1 5-402, the department may issue a 

2 compliance order to any person violating a standard, an interim numerical standard, or any other 

3 requirement established pursuant to this chapter. The department shall coordinate its proposed actions 

4 pursuant to this section with proposed actions of the department of health and environmental sciences 

5 pursuant to 75-5-613, if any. Issuance of a compliance order under this chapter precludes the department 

6 from taking other enforcement actions for the same violation under Title 80, chapter 8 or 1 O. 

7 (2)ifil The department may issue a compliance order to any person, inel1:1din§ the J3ersen's 

8 effipleyees, a1;1ents, and s1:1eeentraeters, whether er net the persen is s1:1ejeet te a speeifie ffiana1;1ement 

9 plan, te re~1:1ire tl=le elean1:11;1 ef any a1;1rie1:1lt1:1ral ehefl'lieal tl=lat tl=le J3ersen Ros aeeidentall•f er 1;11:1r1;1esel~• 

10 el1:1ffiJ3eel, spilleel, er ffiis1:1sed er 1:1nlawf1:1II~• 1:1sed that Ras a signifieant 1;1reeaeility ef enteriAil 1;1re1:1nel Nater 

11 who violates any requirement established pursuant to this chapter. 

1 2 Ill! If tl=le deeartffient is 1:1naele to ieentify tRe eerson or deterffiines tl=lat tl=le eersen is inseli. ent. 

13 tRe deeaFtment FAS'J' iss1:1e the eeffielianee ereler ta a eerson wl;ie e· ... •ns, leases, er l=las eessessien er eontrel 

1 4 af tl=le site at tRe tirne the areer is iss1:1ee. 

15 (el In deterffiining the aR101;1nt of any ei•,•il eenalty iss1:1ee as eaFt ef tRe eeFAelianee ereler te a 

16 eersen ·,•,Re awns, leases, eessesses, er eantrols tl=le site, the deearjrnent shall eensiaer v.l=letRer tAe 

1 7 ,ielMien eee1:1rred erier ta tRat eerson' s aea1:1iring an interest in tl=le site and wRether the site was 1:1scel 

18 withe1:1t that eersen's l1ne·,,1ee1ae er eensent. 

19 fe±(Bl An aetion 1:1nder tl=lis s1:11lseetien 121 does net ereel1:1ee a eri•,ate ea1;1se ef aetien e-, any 

20 affeeted earty THE PROVISIONS OF THIS SUBSECTION 12) ARE NOT INTENDED TO VOID OR AFFECT 

21 INDEMNITY OR LIABILITY AGREEMENTS BETWEEN THE PERSON WHO OWNS, LEASES. OR HAS 

22 POSSESSION OR CONTROL OF THE SITE AND THE PERSON WHO SOLD THE SITE, WHO IS THE LESSOR. 

23 OR WHO HAS RELINQUISHED POSSESSION OR CONTROL OF THE SITE. 

24 (31 When issuing a compliance order, the department may require a person who has violated a 

25 provision at 80-15-402 to conduct monitoring to assist in determining the presence or level of 

26 concentration of an agricultural chemical in ground water and the effectiveness of cleanup efforts. The 

27 department shall specify criteria in the compliance order for determining tho duration of monitoring. 

28 (4) A compliance order must specify tho requirement violated and must set a time for compliance. 

29 In establishing a time for compliance. the department shall take into account the seriousness of the 

30 violation and any good faith efforts that the person has made to comply with the requirement that has 
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been violated. A compliance order issued under this section must be served either personally by a person 

2 qualified to perform service under the Montana Rules of Civil Procedure or by certified mail.· 

3 

4 Section 7. Section 80-1 5-412, MCA, is amended to.read: 

5 "80-15-41 ~!. Administrative civil penalty. I 11 A person who commits a violation of this chapter 

6 may be assessed an administrative civil penalty by ei#lef the department er tRe ae13artlflent of tlealtR ane 

7 efl, ireRFflefltal seie~1ees, eeRsisteRt .. itR tReir res13eeti¥e res13eRsieilities, of not more than $1 , 000 for each 

8 offense. Farm applicators possessing a pesticide permit or using a fertilizer may not be assessed an 

9 administrative civil penalty of more than $500 for the first offense. Assessment of a civil penalty may be 

1 0 made in conjunction with any other warning, order, or administrative action authorized by this chapter or 

1 1 Title 75, chapter 5, that is issued or undertaken by either the department or the department of health and 

1 2 environmental sciences. 

1 3 (2) Ne An iadministrative civil penalty may fil2l be assessed unless the person charged is given 

14 notice and opportunity for a hearing pursuant to Title 2, chapter 4, part 6, of the Montana Administrative 

1 5 Procedure Act. 

1 6 (3) In determining an appropriate administrative civil penalty, the res13ensible department shall 

1 7 consider the effect on the person's ability to continue in _business, the gravity of the violation that 

18 occurred, the degree of care exercised by the offender, and whether significant harm resulted to public 

19 health, agricultural crops, livestock, or the environment. 

20 (41 If the feSl!eRsiele department is unable to collect the administrative civil penalty or if a person 

21 fails to pay all or ii set portion of the administrative civil penalty as determined by the reopeRsiele 

22 department, the department may seek to recover the amount in the appropriate district court. 

23 (5) A persc,n against whom the department er tRe ae13artmeRt ef tlealtR ans en·,·irenmeAtal 

24 seieRees has assessed an administrative civil penalty may, within 30 days of the final agency action 

25 making the assessment, appeal the assessment to the district court of the county in which the violation 

26 is alleged to have occurred. A jury trial must be granted when demanded under Rule 38 of the Montana 

27 Rules of Civil Procedure.• 

28 

29 NEW SECTll:lli..., Section 8. Severability. If a part of [this act) is invalid, all valid parts that are 

30 severable from the invalid part remain in effect. If a part of [this act) is invalid in one or more of its 
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applications, the part remains in effect in all valid applications that are severable from the invalid 

2 applications. 

3 

4 

5 

NEW SECTION. Section 9. Effective date. [This act] is effective July 1, 1995. 

-END· 
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